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RECOMMENDATIONS

The Committee recommends:
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of a person with an anti-social
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disorder
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4 .
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Where a person makes a threat to kill or injure, he/she should
be charged under existing sections 20 or 21 of the Crimes
1958, under the ordinary rules.
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pre-release
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assist the return of offenders to the community.
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That these funds be used to augment or establish new
conviction,

post-

required
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That a range of programs be developed in the community to
support the above programs for offenders and involve,
appropriate.
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PARLIAMENTARY

COMMITTEES ACT 1968

FUNCTIONS OF THE SOCIAL DEVELOPMENT COMMITTEE

4E.
The functions of the Social Development Committee shall be to inquire into,
consider and report to the Parliament on —

{a)

any proposal, matter or thing concerned with the social development of
the people of the State;

b)

how the life of individuals, families and communities in the State may
be improved; and

{c)

the role of Government in promoting the welfare of the people of the
State —

where the Committee is required or permitted so to do by or under this Act.

TERMS OF REFERENCE

PARLIAMENTARY COMMITTEES ACT 1968
AMENDMENT TO INQUIRY INTO MENTAL DISTURBANCE
AND COMMUNITY SAFETY
Under the powers found in section 4F of the Parliamentary Committees Act 1968,
and all other enabling bodies, and on the recommendation of the Social Development
Committee, the Governor in Council amends the Order referring matters to the Social
Development Committee to inquire into Mental Disturbance and Community Safety
and report to Parliament within six months:
To identify the dimensions, scope and impact on families and within the
community of violent or criminal actions by people evidencing seriously
disturbed behaviour associated with mental illness, intellectual disability,
acquired brain damage or personality disorder.
To examine existing legislation dealing with such people.
To examine the role and relationships of agencies involved with both servicing
the needs of behaviourally disturbed people and with providing protection and
support to their families and the community, with particular reference to:
the police, courts and correctional agencies;
mental health services;
disability services;
community organisations;
public and community housing;
alcohol and drug services.
To make recommendations for action required to remedy any deficiencies or
gaps in current policies, strategies and systems necessary to ensure the safety
and well-being of individuals as well as the community in general, including
recommendations on legislative change if required.
The activities of the Committee should take account of the work of the Victorian Law
Reform Commission in its reference on Mental Malfunction and Criminal
Responsibility.
Dated: 14 June 1989
Responsible Minister:
Caroline Hogg,
Minister for Health
Kathy Ouzounis
ACTING CLERK OF THE EXECUTIVE COUNCIL

SUMMARY

The Social Development Committee concludes, on the basis of evidence given to it,
that personality disorder by itself does not constitute mental illness.

Consequently,

the Committee concludes the Mental Health Act 1986 involuntary admission criteria
should not be amended to include persons with personality disorder.
The Committee recommends that amendments to the Mental Health Act 1986 should
not be considered as an option to responding to the problems posed by the small
number of persons with severe anti-social personality disorder who pose a threat to
public safety.
Persons who are mentally ill and dangerous and have a severe

anti-social

personality disorder can be, and are, currently admitted to psychiatric hospitals
under the Mental Health Act 1986.
The Mental Health Act ^ 986 has been carefully developed and should not be tampered
with to include, for the purpose of involuntary detention, people who are not
mentally

ill.

People with personality disorders often lead peaceful lives.
Of the many offenders, there are only a handful with severe anti-social personality
disorder who are considered a threat to public safety. The Committee is of the view
that the critical issue is their dangerousness, not their disorder.
The Committee is aware of the provisions of sections 20 and 21 of the Crimes

Act

1958 which provide that a person making threats to kill another person can be
charged with a criminal offence carrying a maximum penalty
imprisonment.

of

15

years

Evidence presented to the Committee suggested that the existing

provisions may or may not apply to generalised or mass threats.
The Committee recommends that the provisions of sections 20 and 21 of the Crimes
Act 1958 be fully explored and if necessary amended to clearly include generalised
or mass threats.
After a comprehensive review involving examination of overseas legislation, expert
evidence and consideration of draft legislation, the Committee does not support the

introduction of preventive detention legislation for dangerous offenders.
The Committee is concerned that the debate about appropriate responses for
offenders with anti-social personality disorders has polarised around two options,
that is, preventive detention via the Mental Health Act 1986 or preventive detention
via new dangerous offenders legislation.
The Committee rejects the need to choose either of these options. The issues are very
complex and require an informed public discussion.
Where an offender currently serving a sentence is thought to be dangerous, a range
of special programs should be implemented to facilitate their re-entry to the
community.

Where such offenders have an anti-social personality disorder the

programs may have to be augmented, adapted and intensified in acknowledgment of
the additional difficulty in providing effective assistance for persons with antisocial personality disorder.
The Committee is confident that a range of adequate pre-release programs is the most
appropriate way of assisting such offenders to re-enter the community.

The

Committee recommends that the most appropriate response is a negotiated agreement
with enforceable sanctions and a structured program for individual behaviour
modification and secure accommodation

CHAIRPERSON'S PREFACE

Mental disturbance and community safety - In light of the complex nature of the
issue, it is not surprising the Social Development Committee has taken a long time to
consider and finalise its recommendations.
interest

in

the

Committee's

Never before has there been so much

deliberations

or

so

much

store

set

by

its

recommendations.

This is an interim report, with a specific focus on people with 'serious personality
disorders with or without a mental illness' who are deemed to be dangerous.

The Committee is indebted to its energetic and resourceful senior research officer,
Leanne Craze, for the thoroughness with which she has placed a wealth of material
before it; in particular the comprehensive literature search and material on
international practice with regard to preventive detention.

She has been admirably

supported by the work of research consultant, Tony D'Abbs. We thank them and the
permanent staff, Geoffrey Westcott, Lux Fonseca and Lois Grogan.

I thank each member of the Committee for the perseverance they have shown in this
exacting work.

Many events have occurred concurrently with the Committee's work and subsequent
to the finalisation of this interim report.

The Supreme Court has recently rejected an application by the Solicitor-General to
define "mental illness" for the purposes of the Victorian Mental Health Act 1986.
The person who is seen by many to be focus of this interim report has been found by
the Mental Health Review Board to be ofll mentally ill and the Community

Protection

Act 1990 has been invoked. He has been committed for plea and sentencing in the
County Court on 18 July 1990 on a charge of threatening to kill. The Act allows for
the detention of this person for a period of up to 12 months. During Pariiamentary
debate about the legislation, all Parties agreed that it was not an acceptable longterm solution to the problem created by people who are deemed to represent a threat
to the safety of the community.

Within the criminal justice system, the tension between rehabilitation

and

punishment is heightened when the issue of the safety of the general public is more
than usually in doubt.

In a desire to ensure the protection of the community it is

important not to be over zealous in seeking to punish or detain 'dangerous' people. In
the end, the only way the safety of the community can be protected is to reduce the
dangerousness of the person who threatens it. Detention without rehabilitation will
not achieve this.
Long periods of institutionalisation effectively disable people. It does not teach them
to live satisfactorily with other people in the community.

In some cases, prison

significantly brutalises people, reduces the will to live decently with others and
inflames their desire for revenge.
The Committee acknowledges that its recommendations involve some risks. However,
the Committee believes that a negotiated agreement in conjunction with enforceable
sanctions is the way that is most likely to assist the person successfully to re-enter
the community and ensure the long-term protection of the community.
In the interests of informed debate, the sensational media hype must stop. The focus
of this debate in the community should be on solutions which are consistent with the
principles and values that underpin a civilised society. This is a more demanding and
responsible role which all of those who inform public opinion must assume.

MRS MARGARET E. RAY, MP
CHAIRPERSON
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DEFINITION OF KEY TERMS
Behavioural

Disturbance

A general term referring to behaviour which is 'abnormal' in social/cultural setting
and interferes with the rights of others or with the individual's ability to function
normally in her or his own social or occupational environment.
Often used interchangeably with the term 'personality disorder'.
Civil

Commitment

Non-criminal restriction of freedom of action, usually by detention in an
institution, e.g. involuntary detention under the Mental Health Act 1986.
Dangerousness
Refers to the likelihood that an individual will inflict harm on themselves or others;
may be due to acts of omission (e.g. lack of self-care) or commission (e.g. suicide or
murder); may be impulsive, planned or unintended. For the purpose of this report
dangerousness refers to the likelihood that a person will take the life of another or
inflict serious physical harm on another.
The Mental Health Review Board in determining whether a person should be detained
and treated as an involuntary patient for the "protection of members of the public"
has held that this applies to the prevention of significant injury to people who make
up the public. In this context "injury" means physical and psychological or
emotional injury whether permanent or of a temporary nature. (In the review of
MW No. 261187:222:427533.)
Involuntary

Commitment

The process whereby a person who appears mentally ill, whose mental Illness
requires immediate inpatient treatment or care, whose health or safety, or the
protection of the public is at issue, and who refuses or is unable to consent to
treatment and for whom admission to hospital is the least restrictive alternative
which will provide adequate treatment or care, is admitted to a psychiatric hospital
or unit; governed by section 8, 9 and 12 of Mental Health Act 1986.
Manic

Depression

A bipolar disorder involving both manic and depressive episodes; essential feature of
mania is elevated, expansive or irritable mood with associated symptoms such as
blunting, pressure of speech, inflated self-esteem, decreased need for sleep,
impaired judgement often resulting in painful consequences; essential feature of
depression is either an extreme depressed mood or loss of interest or pleasure in
usual activities with associated symptoms such as change in appetite, weight, sleep,
feelings of worthlessness and difficulty concentrating.
Mental

Disturbance

A general term usually used synonymously with mental malfunction and mental
disorder; colloquial terms for which there are no clinical criteria but refer to a
wide range of mental illnesses and other disorders or disabilities including
intellectual disability, senility, brain damage and personality or other behavioural
disorder.

Mental

Illness

Is a clinical term used by psychiatrists to refer to a cluster of psychological and
physiological symptoms which cause a person suffering and distress and which
represent a departure from the person's usual pattern and level of functioning.
Mood Disorder
Also referred to as affective disorder, the essential features of which are either a
manic episode or a depressive episode or both.
Neurosis
More often used in Britain, Europe and Australia. It covers a range of psychiatric
disorders where psychosis is not present and may be mild to severe and disabling.
These disorders are also referred to as 'mental illnesses' by many psychiatrists;
rejected by USA in favour of more specific diagnostic labels including anxiety,
phobias and panic attacks; there is insight; no gross violation of social norms.
Personality

Disorders

Inflexible and maladaptive patterns of relating to the environment which cause
significant impairment of social functioning; generally recognisable by adolescence
or earlier and continues throughout adult life. Includes a number of types:
Borderline - unstable mood, impulsive behaviour, uncertain self-image,
feelings of emptiness, frequently associated with other personality
disorders.
Anti-social - continuous and chronic anti-social behaviour in which the
rights of others are violated.
Others include: Paranoid, Schizoid, Histrionic, Narcissistic, Avoidant,
Dependent, Compulsive, Passive-Aggressive, Atypical, Mixed or Other.
Often used interchangeably with the term 'behavioural disorder'.
Psychosis
Out of touch with reality; no insight into the pathological nature of the condition;
positive symptoms include delusions, hallucinations, thought disorder and bizarre
behaviour; negative symptoms may or may not occur, including apathy and
bluntening of affect; associated with schizophrenia and some organic affective and
delusional disorders.
Schizophrenia
A group of disorders which have features such as delusions, hallucinations or
disturbances in the form of thought; deterioration from a previous level of
functioning, onset before age 45, and a duration of at least six months.
Unacceptable

Risk

A person will be considered to post an unacceptable risk to the safety of the
community if on the balance of probability that person when released from custody
would engage in behaviour which threatened the life of another or resulted in serious
physical harm to another.

( XV iii)

REPORT
The Social Development Committee, appointed pursuant to the provisions of the

Parliamentary Committees Act

(No. 7727) 1968, has the honour to report as follows:

INQUIRY INTO MENTAL DISTURBANCE
AND COMMUNITY SAFETY

INTERIM REPORT
STRATEGIES TO DEAL WITH PERSONS
WITH SEVERE PERSONAUTY DISORDER
WHO POSE A THREAT TO PUBUC SAFETY

CHAPTER ONE
BACKGROUND TO THE INTERIM REPORT

1 .1

Introduction
The Committee commenced the Inquiry into Mental
Community Safety in June 1989.

Disturbance

and

In the early stages of taking evidence it

became apparent that for some time there had been concern throughout the
health, corrections and justice systems as to the appropriate responses to
offenders

with

severe

anti-social

personality

disorders

in

regard

to

sentencing, management, release and review processes.
On 5 February

1990, the

Minister

for

Health

requested

the

Social

Development Committee to produce an interim report by 2 March 1990 which
dealt with legislative changes required to respond to persons with severe
personality disorders who may or may not be mentally ill and who present a
danger to the community.
requested the Committee:

On 1 March 1990, the Minister for Health further

If ... in the course of its interim report,
[the
Committee] recommends
any form of legislative
change, I would be pleased if draft amendments or draft
bills could be included in the tabled report.
This request extended the completion date. Copies of the Minister's letters are
contained in Appendix 1.
The Committee interpreted this as a general brief and not a brief to focus on
any particular person.

In practice the distinction was difficult to maintain.

Current concern appeared focused on one particular offender who was entitled
to parole but was considered by many to pose a substantial risk to the safety of
the public.
The public debate came to a head in the months of October, November and
December 1989 when considerable media attention was given to this person's
pending release. The person's preparation for release came to an abrupt end
in November. Then in January 1990 the contents of a draft report of the Law
Reform Commission of Victoria prematurely became public knowledge.

This

draft report recommended that the h/lental Health Act 1986 be amended to
make it clear for the purpose of the Act that mental illness would include
anti-social personality disorder and any other personality disorder.

Debate

and controversy ensued which resulted in a polarised set of options:
amendments to the Mental Health Act 1986 or the introduction of dangerous
offenders legislation.

It is the Committee's view that the situation should

never have reached this point.
1.2

T h e Committee's research and

investigations

The Committee conducted a comprehensive international literature and statute
search as part of its general inquiry on the issues of personality disorder,
offenders

with

severe

anti-social

personality

disorders,

involuntary

detention under mental health legislation and responses to dangerous
offenders.

This interim report can only discuss trends found as a result of

this research. The final report will discuss these in greater detail.
Having already taken evidence and received submissions from relevant
departments, agencies and community groups in previous months (Appendix
2), the Committee quickly identified in February additional professionals who

could assist the Committee with this interim report.

Further hearings were

held in February 1990.
The Committee, also in February 1990, asked a selection of leading lawyers,
psychiatrists, philosophers and academics across Australia and New Zealand
for their response to the proposal that severe personality disorder alone
should qualify a person for involuntary detention as a mentally ill person in a
psychiatric hospital.

Respondents discussed this proposal, the proposal

contained in the Law Reform Commission of Victoria draft report and the
response to this report prepared by the Royal Australian and New Zealand
College of Psychiatrists. The responses assisted the Committee greatly in its
deliberations.

1.3

Constraints

faced by the Committee

in preparing this

Interim

Report
The main constraints faced by the Committee were a limited amount of time
and a lack of factual information about a current case before the Mental Health
Review Board because of constraints imposed on witnesses. The Committee
was aware of media reports of this case but a copy of the transcript of its
proceedings was not made available to the Committee.

CHAPTER TWO
KEY ISSUES AND PROBLEMS ADDRESSED BY THE COMMITTEE

2.1

Persons

with

public safety:

severe

personality

disorder

who are a threat

to

the general picture

In this interim report the Committee has endeavoured to assess the size,
nature and impact of problems posed by persons with severe personality
disorders who are considered to be a risk to public safety, and the State's
capacity to respond adequately to the situation.

2.1.1

Size of the problem in the comnfiunity and in prison

The personality disorder which is most likely to feature in incidents involving
a threat to public safety is that of anti-social personality disorder (formerly
known as psychopathy).

An Office of Psychiatric Services - Health

Department Victoria submission to the Committee indicated that overseas
research suggests that about three per cent of men and one per cent of women
in the general population may be considered to have an anti-social personality
disorder. ' The Committee has sought to discover how many would actually
pose a serious threat to public safety.

When asked this question by the

Committee, many witnesses replied "very few".

It would seem to the

Committee that it would be extremely difficult to accurately identify this
small handful of people and whether or when

they would actually commit

serious acts of violence.

Overseas research has estimated that the incidence of anti-social personality
disorder amongst prisoners is between 15%-40% per cent of the prison
population.

^ Though this disorder cannot simply

criminality,

it

is often

reported

that

many

people

be equated
with

with

anti-social

personality disorder will eventually come to the attention of the criminal
justice system.

The Office of Corrections recently reported that:
Around 10% of prisoners (i.e. 200-250
prisoners)
exhibit a level of behaviour disturbance which could

benefit from therapeutic intervention.
Within the
remand population this proportion may be much
higher, around 20-30%.
A smaller group, perhaps
1-2% of prisoners
(i.e. 20-25 prisoners),
are
severely disturbed and require special management. ^

The Committee has sought answers to some very difficult questions.

For

example, of offenders with severe anti-social personality disorders currently
under the custodial care of the Office of Corrections, how many would pose a
grave risk to the community upon their release if their release were
imminent?

The Office of Psychiatric Services ^ and Office of Corrections

estimate between 15-30 offenders.

How would this level of risk differ from

that for any other potentially dangerous offender who is released given the
release of such persons does occur all the time? How would an unacceptable
level of risk be distinguished from an 'acceptable' level of risk?

The

Committee has not been able to obtain a substantial answer to the former
question.

Psychiatrists and lawyers appearing before the Committee have

suggested that indications of an unacceptable level of risk might include a long
history of violent behaviour, extreme violent behaviour in custody and
repeated threats to commit acts of violence.

However, the absence of

threats does not necessarily lower the level of risk.
Further, of this group of offenders with severe anti-social personality
disorders, how many are actually due for release in the short term future?
Following on evidence given to the Committee, it has worked on the assumption
that in addition to the one offender who is at the centre of the current
controversy there are possibly two or three others.
2.1.2

T h e nature of the problem in the confimunity and prison

The Office of Psychiatric Services, ® Office of Corrections ® and the Public
Advocate ^^ were all very clear about the nature of the problems presented by
this very small number of people. Their needs would have been evident since
early childhood.

Inadequate and inappropriate responses by government

agencies have compounded the problems and helped to lock this small number
of people into a cycle of aggressive behaviour and institutionalisation.

Over

their lives they would have consumed many years of professional work hours
and agency resources.

In prison they are extremely difficult to manage and

their level of dangerousness and destructiveness perhaps
proportionally to the level of intensity of supervision.

increases

Research has shown

that in hospital settings it is almost impossible to balance security needs with
therapeutic aims.
This small number of offenders is likely to attract intense media attention and
evoke strong feelings of outrage amongst ordinary members of the public. A
further complication is that the individuals themselves might seek such
attention.

This adds to government departments' difficulty in responding

adequately to such offenders.

Throughout the course of this inquiry it is

pleasing to note an increased willingness by government agencies to reexamine ways in which they might respond more appropriately to this handful
of offenders.

The Committee is optimistic that the future impact of this

attitude may redress past difficulties.
In its final report the Committee will address possible strategies for earlier
intervention with such persons and will consider programs which might
assist behaviourally disturbed children or young people.
2.1.3

T h e impact of the problem

The impact is one of grave risk to public safety. These one or two offenders
with severe personality disorders who are considered to pose a grave risk to
public safety upon release have been described as "time bombs waiting to
explode".

But people also add "one can't be sure". When the 'bomb' does

explode serious harm to others is thought to be likely.

Evidence before the

Committee suggests that as such offenders grow older the risk to the
community diminishes.
2.2

T h e current case - chronology of events
The current case involves an offender Garry David (Webb), who is considered
to have a severe personality disorder and who was considered by the Parole
Board as being too dangerous to release on parole. A summary of events is now
outlined:
July 1980:

Attempted murder of a woman and a police officer at
Rye.

February

1982:

Sentenced to 14 years for the two Incidents of
attempted murder.

September 1989:

Office

of

Corrections

began

preparations

for

release.
November 1989:

A panel of four experienced psychiatrists

was

convened to assess the mental condition of this
person. The panel concluded that the man was not
mentally

ill.

November 1989 to January 1990:
Media coverage of the person's pending release.
24 December 1989:

David charged under section 20 of the

Crimes Act

1958 with threatening to kill a fellow prisoner.
9 January 1990:

David certified as a mentally ill person.

10 January 1990:

Transferred to J Ward, Ararat,
16(3)(b)

23 January 1990:

Mental Health Act

under

section

1986.

Mental Health Review Board commenced hearing the
appeal against his certification as a mentally ill
person.

26 January 1990:

Application made by the Attorney-General to the
Supreme Court on questions of law relevant to this
case.

They were how mental illness is to be

determined for the purposes of the
Act

Mental Health

1986 and meaning of the term 'anti-social

personality'.

Garry David and his counsel were

joined as a party to the proceedings which will be
heard by the Full Bench.

Early February 1990:

With

automatic

expired.

remissions

original

sentence

11 April 1990:

Community

Protection

Parliament of Victoria.

Act 1990 passed by the
This Act specifically dealt

with Garry David (Webb).
Mid April 1990:

The Mental Health Review Board has reserved its
decision on David's appeal and he remains in J
Ward.

2.3

Conclusions
That of persons with severe personality disorders who are living in the
community it would be extremely difficult to predict ahead of time the small
number of persons who would be extremely dangerous and to predict when
such dangerousness might occur.
That currently there is only a small number of offenders with severe
personality disorders in custody who upon release are considered to pose a
grave threat to the public safety.

The number of such offenders due for

release in the short term future would appear to be as small as two offenders.
That it is difficult to distinguish this small group of offenders with severe
personality disorders who are considered to be dangerous from other offenders
also considered to be dangerous but who are released on parole or who are
released upon the expiry of their sentences.
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CHAPTER THREE
DANGEROUSNESS AND CRIMINAL BEHAVIOUR

3.1

Introduction

The Committee concurs with the Law Institute of Victoria ' and Professor C.R.
Williams, Dean of Law, Monash University ^ that the problems posed by
offenders with severe anti-social personality disorders who are a threat to
public safety should be confronted squarely.

This is more honest than

pretending that the person is mentally ill when in fact there is no mental
illness. Having accepted this, the Committee is then faced with the problems of
defining dangerousness and of considering appropriate response options.

3 .2

The concept of dangerousness
Dangerousness is a dangerous concept (Shaw, 1973). It
is difficult to define, yet very important decisions are
based on it; there is as yet little reliable research in
relation to it; it is a term which raises anxiety and
which is therefore peculiarly open to abuse, especially
to over-response
of a punitive,
restrictive
or
dissociative nature.^

This is how Dr P.D. Scott, a British psychiatrist, described the state of
knowledge about dangerousness in the late 1970s. Research in the preceding
two decades had focused attention on the problems related to defining and
predicting dangerousness. The prediction of dangerousness had been described
as being less accurate than one's capacity to anticipate the toss of a coin. ^

3.2.1

Defining dangerousness

The Butler Committee argued that an appropriate definition of dangerousness
might include reference to the irreversibility of the damage done, the quantity
of damage done or the period over which it has occurred and the infectiousness
of the behaviour. ^

Damage was considered by Butler to include "lasting

psychological harm" as well as serious physical harm.
then defined as "
psychological harm".

Dangerousness was

a propensity to cause serious physical or lasting
This definition seems problematic as psychological
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harm would be most difficult to define and would enable the assessment of
dangerousness to be applied to a wide number of people.
Dr Scott proposed that:
Dangerousness is an unpredictable and
tendency
to inflict or risk serious
destruction, or to induce others to do so.®

untreatable
injury
or

Dr Scott, however, assessed his own definition as still being inadequate:
This definition may be
that it would be better
a probability figure of
behaviour occurring in

thought to be so unsatisfactory
for most purposes to substitute
this or that sort of damaging
this or that environment. ^

It would appear to the Committee that three initial steps in defining
dangerousness might be to:
(i)

define the purpose for which the definition is needed;

(i i)

define the groups of people for whom dangerousness might be
considered to be an issue, e.g. offenders currently serving a sentence,
first time offenders or repeated offenders, or people living in the
community; and

(iii)

attempt a working definition of 'a propensity to cause serious
physical harm'.

Immediate questions needing to be addressed listed below would include those
listed by the Victorian Sentencing Committee.®
(i)

Is a definition of dangerousness needed in order to prevent the
infliction of serious bodily harm to the person him or herself, to
people specifically identified, to unspecified members of the public
or to a combination of these?

( i i)

What constitutes serious physical harm?

(iii)

How certain must one be that such an act will be committed?

(iv)

How soon must it be thought likely that such an act will be
committed?

(v)

Under what circumstances is it thought the acts are likely to occur?
12

(V i )

How high is the probability that these circumstances will arise?

If there was a consensus based on an analysis of as many facts as can be
ascertained after a lengthy period of assessment, that a particular person
would most likely attempt to take the life of another person in most
circumstances other than in strict custody, a person could be thought to be
highly dangerous. However, it would appear unlikely that all doubt could ever
Q

be eliminated. '

3.2.2

4Q

Predicting

dangerousness

The first step in predicting dangerousness is of course being specific about
that which one is attempting to predict. Studies conducted in the 1960s and
1970s showed that predictions about violent behaviour in offenders were
accurate about 20-30 per cent of the time. "

A study conducted in 1985

with a very high at-risk parole group achieved an accuracy rate of 71 per
cent in predicting a further reconviction for a violent offence. ^^ The
researcher of this recent study concluded:

Our predictions
were not very accurate. Until
statistically-based predictions can be made more
accurate, basing sentencing decisions on them would
raise obvious moral and legal questions.
Professor A.E. Bottoms, Professor of Criminology, University of Sheffield,
comments:

At the present time, the best we can do is to produce a
false positive rate of between 55 and 70 per cent; and,
it seems unlikely that we shall reduce this figure
substantially. That means we must, to support the
Butler Committee and Scottish Council proposals, be
morally prepared to lock up between one and two
persons who will not be violent for every 'truepositive' whom we detain - and in the full knowledge
that these (unknown) non-violent persons will be
held, probably for long periods.
In contrast Professor N. Walker, Professor of Criminology,
University, argued that:

What can no longer be maintained is that it is
impossible to define a group of offenders of which a
majority will commit further violence.
13
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Professor Walker argued that it is possible in extreme cases to conduct a
thorough study of a violent offender's current condition, behavioural patterns
and history and to identify factors which would indicate further violence if
released directly from custody at the end of a determinate sentence.

The

studies he referred to had still only predicted violence accurately in 50 per
cent and 85 per cent of cases. He argued though that:
It is distinctly possible that a more thorough study
which was able to take into account considerable
information such as the offender's use of alcohol, his
use of weapons, of the type of situations in which his
offences were committed, would enable even sharper
definitions of violence prone groups [in prison].

Sufficient research has not been found to support Walker's assertion.
However, several witnesses shared Walker's optimism by reason that it would
be likely that a person would only be considered too dangerous to release
directly into the community at the expiry of a sentence very rarely and only
when there were the most exceptional

and extreme

circumstances

indicated.

Professor Williams argued that such a course of action could only be
contemplated if:
One is dealing with someone who has a history of quite
spectacular violence and if one is faced with unanimous
psychiatric opinion that the person is like a bomb
waiting for the opportunity of exploding when he is
released - when one is dealing with, say, someone who
has acted violently while in an institution
when one
starts to feed in additional information beyond the fact
that the person has just committed a crime, even a
particularly heinous crime, one can gradually build up
a picture of someone that one can be almost certain
will offend again if released.
If one starts to insist upon more evidence and more
degrees of cogency of that evidence and evidence of a
spectacular degree of violence, one will probably
narrow it down to a small number of people. In that
way one can say, not with complete certainty
that it is overwhelmingly probable that, given a
chance, the people who fall into this extremely small
number will do again what they did before. ^^

Professor Williams further argued that:
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If one is dealing with an individual who has committed
violent crimes in the past and he indicates he will
commit violent crimes when he next gets a chance and
is regarded by experienced psychiatrists as being very
likely to carry out his threats, the probabilities are
that one has on one's hands an individual who is likely
to be dangerous. ^^

3.2.3

Indicators of dangerousness

Dr Scott argues that given that accurate prediction of dangerousness is
elusive, the best one might be able to aim for is its assessment in the short
term.

He argues this is likely to be much more reliable than the long term

assessment which infers dangerousness from the nature of a prior offence or
from past excessively violent behaviour.

Indicators of dangerousness in the

short term, Scott suggested, might be ascertained from a thorough assessment
of case details aimed at answering two questions:

(i)

Is this person capable of compassionate feelings?

( i i)

Is this person's capacity to learn from experience still intact?

Or.
Is he so egocentric or so indoctrinated or influenced or
damaged that such feelings are absent or lastingly
obscured?
Unless there is some
revulsion at
causing suffering, there is always a vulnerability to
situational aggressive impulses. ^^

The quality of past and recent violent actions would need to be examined in order to
see if there was evidence of sympathy for those at whom the actions were directed.
Crucial factors to explore are the ease with which regression occurs under stress,
the way in which regression is evidenced and whether there are any signs of
personality maturation.

Dr Scott was of the opinion that dangerousness in the short

term could be reduced or assessed if the person was able to or prepared to accept the
supervision and support of a community-based corrections, health or welfare
professional. ^^ Such professionals could help the person to understand the
circumstances under which he /she might revert to dangerous behaviour and of
helping the person to find more appropriate ways of responding.
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The factors identified by the Victorian Sentencing Committee

(Starke

Committee) as indicating whether a person represents an unacceptable risk
and which should also be considered are:

the mental illness or condition from which the person is suffering;
the general physical and behavioural characteristics associated with
such illness or condition;
the characteristics of the victim of the alleged criminal conduct, and
the relationship of those characteristics of the illness or condition
and the conduct allegedly committed;
the circumstances surrounding the commission of the alleged offence,
and the relationship existing between those circumstances and mental
illness or condition suffered by the person and the commission of the
offence;
the cause of the offender's mental condition or illness, and whether or
not such causes are still present;
whether the causes, conditions, and environmental factors giving rise
to the alleged offence are still present or are likely to continue to be
present in the lifestyle of the person;

the person's present attitude to the acts amounting to the alleged
offence;

the presence of such mitigating factors as provocation in the
commission of the acts alleged to amount to the offence; and

any other factors considered relevant, which relate either to the
characteristics
condition,

of the offender,

his or

her

mental

illness

or

or the circumstances surrounding the commission of the

alleged offence. ^^
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3.2.4

Dangerousness and anti-social personality

disorder

Impact of the prison environment

A fact not well understood, is that the environment of a prison can give rise to
disturbed and dangerous behaviour. The Office of Corrections reported that
two issues are critical to understanding disturbed or dangerous behaviour in
the prison setting. These are:
Firstly, behaviour disorders [personality
disorders]
are highly influenced by a person's environment.
Hence the circumstances of offending, arrest, trial and
imprisonment may give rise to behavioural reactions
such as extreme anxiety or suicidal impulses that are
'reasonable' responses to the person's situation.
Secondly, what is considered 'aberrant'
prison
behaviour may be linked to problems in managing
prisoners and might not be considered a behavioural
disorder outside the prison environment....^^
Mr P. Harmsworth, Director-General of the Office of Corrections, in evidence
before the Committee argued that:
The prison generates a response which is very difficult
to manage and this person on release may be of no
danger to the community. I want to underline that. It is
a key area of the experience in prisons around the
world. Prisons themselves will generate anti-social
behaviour,
Therefore any attempts to understand and respond to dangerous and disturbed
behaviour exhibited by offenders must be cognisant of the effect of the prison
environment itself upon an imprisoned person. The Committee agrees with Dr
D. Leonard that a crucial task confronting penal administrators is to make
prisons more therapeutic.
Dangerousness

and

30

the

diagnosis

of

anti-social

personality

disorder
During the conduct of the inquiry it became clear to the Committee that
dangerousness can not simply be inferred from a diagnosis of anti-social
personality disorder. Psychiatrists responses suggested that it is clear the
diagnoses of personality disorders can neither adequately predict or explain
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dangerous behaviour amongst offenders. The Royal Australian and New Zealand
College of Psychiatrists were concerned that there was no reliable definition
for any of the personality disorders.

Dr N. Parker, a forensic psychiatrist,

discussed the imprecision of the diagnostic terms of personality disorders. He
argued:
It is open for debate as to where one draws the line
between one and another [i.e., between the different
personality disorders]...the
experienced
psychiatrist
does not use these terms in court..... Therefore, I do not
think we should take much notice of these fancy terms
that are used today and will be gone tomorrow. ^^
Dr W.A. Barclay, a leading forensic psychiatrist in Sydney, in a submission to
the Inquiry raised the issue of the reliability of diagnoses of personality
disorders. Dr Barclay argued that:
These conditions have many features in common and the
distinction between them is often a matter of great
difficulty.
Their separation
is of low
statistical
reliability and validity. ^^
A study by two American forensic psychiatrists, Weinstock and Nair
examined the use by psychiatrists of the clinical diagnosis of anti-social
personality disorder. The authors concluded that:
Examination of case studies suggests that dislike of the
patients or negative moral judgments about their
actions frequently were involved in making a diagnosis
of anti-social
personality....^^
The authors further concluded that:
A diagnosis of anti-social personality,
in reality,
however, can be the equivalent of nothing more than
calling someone an incorrigible no-good criminal, but
disguised in psuedo-scientific manner to appear as if
we are saying something more. ^^
The Committee concurs with the shared opinion of Dr J. Evans, the Royal
Australian and New Zealand College of Psychiatrists, Dr W.A. Barclay,
Professor C.R. Williams and the Victorian Law Institute that in responding to
dangerous offenders who are considered to have a personality disorder, the
important issue to focus upon is the perceived dangerousness.^^'^^'^®'^^''^

1 8

The Committee agrees with the Victorian Law Institute that the issue of
dangerousness should not be blurred by considering dangerous offenders who
have a diagnosis of anti-social personality disorder to be mentally ill.
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CHAPTER FOUR
AMENDMENTS TO THE MENTAL HEALTH
ACT-{986
PROPOSED BY THE
LAW REFORM COMMISSION OF VICTORIA

4.1

The Law Reform Commission of Victoria's recommendations
Following the draft report which prematurely made its way into the public
arena in January, the Law Reform Commission of Victoria forwarded to the
Attorney-General a further draft report in early February.

The Committee

received a copy from the Attorney-General on 19 February 1990. '

The final report entitled the The Concept Of Mental Illness In The Mental
Health Act 1986' was tabled in Parliament on 11 April 1990. The conclusions
of the final report did not differ significantly from the report received from
the Attorney-General on 19 February 1990.

The recommendations of the tabled report focused exclusively on anti-social
personality disorder and did not refer to any other personality disorder.
recommended the enactment of the following bill:
Purpose
1.
The purpose of this Act is to amend the Mental
Health Act 1986 to make it dear that an anti-social
personality disorder may be considered to be a
mental illness for the purposes of that Act.

Commencement
2.
This Act comes into operation on the day on
which it receives the Royal Assent.
Anti-social

personality

disorders

3.
After section 8(3) of the Mental Health Act
1986 insert-(4) Sub-section 8 (2) (i) does not
prevent a person who is suffering only from antisocial personality disorder from being considered to
be mentally Hi ^

It

This draft bill was based on the Commission's view that amendments to the
Mental Health Act 1986 were required to:
...remove the perceived impediment in the Act to
treating anti-social personality disorder as a mental
illness. ^
A further recommendation was that:
...authoritative
administrative
guidelines should be
drawn up to assist psychiatrists who exercise powers
under the Mental Health Act to understand the meaning
and effect of section 8 of that Act. Those guidelines
should be settled by the Solicitor-General. ^
The meaning of this recommendation was clarified by a preceding
statement:
That risk could be minimised if guidelines concerning
the meaning and effect of the Act were drawn up for the
instruction of the psychiatrists who make decisions in
relation to the commitment, detention and release of
the mentally ill under section 8. The Commission
believes that steps should be taken and that the
guidelines should be settled authoritatively
by the
Solicitor-General. ^
No argument has been developed by the Law Reform Commission which
indicates that psychiatrists have inappropriately discharged people from the
status of mentally ill. Without such an argument and without expertise in
mental illness there is no role for the Solicitor-General to develop such
guidelines.

The Committee notes the Law Reform Commission's use of the word 'release'.

4.1.1

Summary

of

arguments

contained

Reform Commission of Victoria

( i )

in

draft

final

Law

report

A central argument in the Law Reform Commission report is that
persons with an anti-social personality disorder are mentally ill and
consequently they should come under the provisions of section 8 of
the Mental Health Act 1986. This assertion appears in the following
excerpts:
The Commission
appreciates
the
serious
misgivings among some psychiatrists about the
proper classification of anti-social
personality

disorder. Even so, psychiatrists regularly treat
such people as voluntary
patients.
Their
misgivings apparently only arise in relation to
involuntary
treatment. A person cannot be
mentally ill for the one purpose but not the
other. A person may properly be regarded as
mentally ill even though he or she is diagnosed as
suffering
only from anti-social
personality
disorder. In the Commission's view, a person
suffering
only from that disorder
who is
systematically unable to function rationally, who
is unable to cope with the ordinary pressures of
life, who behaves in utterly bizarre ways and
who is grossly destructive of himself and others
is mentally ill. ®

In opposing a proposal of the Health Departnnent Victoria to clarify
the existing situation that people with an anti-social personality
disorder can also have a mental illness or appear to be mentally ill,
the report argues:
The Department's [HDV] proposal would not
resolve the problem created by the h/lental Health
Review Board's interpretation of section 8. It
would still not be possible to treat a person as
mentally ill if he or she was suffering only from
an anti-social personality disorder. It would also
be necessary for the person to appear to be
mentally ill independently of that disorder. ^
And further:
It [the LRCV] is suggesting only that the Act
should apply to all people who are mentally ill.
The Act should not arbitrarily
exclude a
particular group of mentally ill people merely
because psychiatrists classify their underlying
condition as a disorder rather than an illness; or
because psychiatrists cannot successfully treat
them; or because they create major problems for
the mental health system. ®

The Committee rejects this concept of mental illness and is supported
in its views by evidence from the Royal Australian and New Zealand
9
10
College of Psychiatrists, the Victorian Law Institute
and Professor
C.R. Williams, Dean of Law, Monash University. "

The Committee

considers that the views of the Law Reform Commission of Victoria
reveal a poor understanding of mental illness.
( j i)

The report's preface states:

The Commission has a general reference relating
to the trial, disposition and release of people who
have been found unfit to be tried or not guilty of
an offence by reason of mental illness
In its forthcoming report, Mental Malfunction
and Criminal Responsibility, the Commission
will recommend that a person with anti-social
personality
disorder
(formerly
called
psychopathy) should be able to ague that he or
she is mentally ill for the purposes of the
insanity defence and - if the person is found not
guilty on that ground - the court should be able
to order detention in a mental hospital. The
Commission will recommend that decisions about
the disposition and release of such people should
be made on the same criteria as those relating to
involuntary commitment under the Mental health
Act 1986.
The Commission in the earlier discussion paper, 'Mental Malfunction
and Criminal Responsibility (1988)' had argued that:
Generally psychopathy [anti-social personality
disorder] is not regarded as a mental illness in
the Mental Health Act. Nevertheless, the English
Draft Criminal Code includes it within the range
of mental impairments. This allows dangerous
psychopaths to be detained. Although they may not
be accepted into psychiatric institutions, it is
appropriate that psychopaths be regarded as
mentally impaired for the purposes of a jury
determining their criminal responsibility.
The Commission in its tabled report seems to be arguing its broader
agenda that anti-social personality disorder (psychopathy) should be
included as a ground for a defence of mental impairment. It is clear,
that if anti-social personality disorder is to be a ground for the
special verdict, then it would be in the opinion of the Law Reform
Commission, necessary for this disorder to come under the criteria
for civil commitment under the Mental Health Act 1986.
If the Commission's recommendation regarding the defence of mental
impairment in the forthcoming Mental Malfunction Criminal
Responsibility Report was adopted, a person with a diagnosis of antisocial personality disorder could be found not guilty on the ground of
mental impairment. That person could then be sent from the court to

a psychiatric hospital and released when 'recovered' or when he/she
no longer meets the criteria for involuntary detention in the Mental
Health Act 1986.

The

Committee

rejects

the

Law

Reform

Commission's

recommendation as its implementation would result in the detention
of persons including offenders with severe anti-social personality
disorder who are considered dangerous in a psychiatric hospital even
though they are not mentally ill. This would amount to nothing more
than preventive detention under the guise of 'treatment'.

The Social Development Committee concurs with the proposal of the
Butler Committee on Mentally Abnormal Offenders:
That the special verdict should be returned if at
the time of the act or omission charged the
defendant was suffering from severe mental
illness or severe subnormality. This formula
would not include psychopathic disorder.
^^

( i i I)

A recurring theme in the report is that mental illness is an enduring
condition and that caution should be exercised in considering a person
who no longer appears to be mentally ill as having recovered from an
episode of mental illness.
The most important misunderstanding of the Act's
meaning lies in the fact that some psychiatrists
apparently believe that, in deciding whether a
person is mentally ill, they should focus only on
the person's current behaviour and responses.
They believe that a person who satisfies all the
other requirements for civil commitment under
section 8 of the Mental Health Act cannot be
detained if the person's current behaviour is
unexceptional, because the person does not
'appear to be mentally ill'. This is so even though
the psychiatrists believes that the underlying
mental illness is still present and will re-assert
itself upon release.
A schizophrenic whose condition is controlled by
medication is still mentally ill
The continued commitment of such a person is
justified where - for example - the psychiatrist
knows that the person's symptoms will reappear

after release because the person will not take
medication or cannot cope without supervision.

It is the opinion of the Law Reform Commission that a person remains
mentally ill even if there are no apparent symptoms.
The Commission stated that:
The suggestion that it [the proposed amendment]
would result in substantial net widening and that
it is a threat to civil liberties is groundless. ^^

The evidence before this Committee did not support the Law Reform
Commission's claims.

The implementation of the Commission's

recommendations would be inconsistent with the provisions and
spirit of a piece of legislation which was carefully developed over a
period of many years. It would also result in developments which are
inconsistent with modern psychiatric practice and mental health
management.

4.2.

Interstate

provisions

and

practices

The Committee has ascertained that the certification and/or involuntary
detention under mental health legislation of adult persons with an anti-social
personality disorder alone is not practised in any state in Australia.

Despite

the letter of the law, Supreme Court decisions in various jurisdictions,
government policy in the other States, and the practical administration of the
Acts, ensure that persons with anti-social personality disorder alone are not
dealt with as if they are mentally ill.

Traditionally in Australia a two stage

approach has been used in defining mental illness for the purpose of
involuntary detention over mental health legislation.

This involves:

The use of blanket terms such as 'mental disorder' or
'mental illness' and then a delineation of a sub-group
liable to compulsory admission usually on the grounds
of disablement and/or dangerousness ....

These blanket terms are almost never defined.

Legislation in Australia

usually leave the defining of what constitutes 'mental illness' both to medical
opinion and interpretations and to the courts. The New South Wales Supreme
Court has defined 'mental illness' as being a disease of the mind approximating
to the psychiatric concept of psychosis.

South Australian practice under the South Australian Mental Health Act 1986
does not involuntarily detain persons with personality disorder for purposes
other than assessment.

In the most recent legislation before Parliament in New South Wales, the new
Mental Health Bill (December 1989) was deliberately framed in such a way
as to exclude from involuntary detention a person with an anti-social
personality disorder alone.

Tasmania is a possible exception. It appears that a person under 21 with an
anti-social personality disorder might be involuntarily detained under mental
health legislation.

4.3

Expert responses to proposed amendments to the Mental
Act

Health

1986

The Committee sought the opinion of leading psychiatrists, lawyers and
academics across Australia and New Zealand. They were asked to comment
upon an option proposed to the Committee involving an amendment to the
Victorian Mental Health Act 1986 which would enable a person with a 'severe
personality disorder' alone to be certified and detained as a mentally ill
person.

The overwhelming response was that a person who only has a personality
disorder is not a mentally ill person.

Personality disorder alone should

therefore not be a ground for involuntary detention as a mentally ill person
under mental health legislation.

Some excerpts from a selection of submissions include the following:

Professor C.R. Williams, Dean of Law, Monash University:
Mental illness is. in my view, quite different from
personality disorder.
The mental hospitals of this
state and the profession of psychiatry have nothing to
offer in the way of treatment of persons
with
personality disorder. To think otherwise involves a
grave misunderstanding of psychiatry, its limitations
and its role in society. To house persons suffering

solely from personality disorder in psychiatric
hospitals, is in my view, a misuse of those hospitals. ^^
The Human Rights and Administrative Law Sections of the Law Institute of
Victoria:
This leaves the question as to whether or not people
with an anti-social personality disorder should be
capable of classification as mentally ill. It is our
contention that they should not be so classified. ^^
Mr A. Freiberg, Reader in Law, Monash University:
I would contend that the existing definition of mental
illness in the Mental Health Act 1986 should not be
altered in the manner proposed by the Commission.
The LRCV [in the draft report dated 27.12.89] has not
made out a case for changing the Act. Its arguments are
unsupported by evidence, rely on a minority of
psychiatric views and will, in the long term, pose a
greater threat to the liberty of the individual than will
the case which precipitated the review. Blurring the
line between the ill and the anti-social is a dangerous
first step on the way to indeterminate preventive
detention, something which has so often, and so
rightly, been rejected by Australian Courts.
Dr W. Barclay, Psychiatrist and Chairperson, Ministerial Implementation
Committee on Mental Health and Developmental Disability in New South Wales
1989:
The argument used by the Law Reform Commission [to
certify and detain persons with personality disorder
alone] begs the basic question. It says we can't detain
people with personality disorder in prisons because
that would be unfair. It is acceptable to detain the
mentally ill in mental hospitals. Let us call those who
have personality disorder mentally ill and then what is
unfair has become fair.
The [NSW Mental Health] 1983 Act and its successor
the 1989 Act makes explicit that personality disorders
do not qualify as mental illness under the Act. ^^
Dr J.L. Evans, Psychiatrist and former Chairman of the Mental Health
Authority (Victoria):
[an amendment that enabled personality disorder alone
to be a mental illness] would quite artificially and
unrealistically combine two completely different

concepts, ie mental illness and personality
This would be equivalent
to saying that
purposes of the Act black shall mean white.

disorder.
for the

[Such a provision is like a] shot gun approach
affecting
large numbers of persons who are not being aimed
at.... 27
The Committee concurs with this range of expert evidence that anti-social
personality disorder alone does not constitute mental illness.
4.4

Popular

misconceptions

Bizarre or anti-social behaviour perceived by the public as mad behaviour is
not by itself indication of mental illness. Extreme instances of violence:
Almost enforce a 'diagnosis' of mental illness. hJlembers
of the public will not tolerate an explanation in any
other terms other than madness. To deny this course
would be to acknowledge the average person's capacity
to engage in acts brutal and bizarre.
The Committee has been concerned by much of the public discussion
surrounding the case at hand. A common statement has been "anyone who acts
so bizarrely must be mad". The term 'mad' has then been equated with the
term 'mental illness', though the two terms clearly have different meanings.
The term 'mad' is the term used when one cannot make sense of another's
behaviour.

'Mental illness' is the clinical term used by psychiatrists when a

person is considered to have particular symptoms and to be suffering from a
disease of the mind or mental processes.
The Committee agrees with Professor Williams that equating bizarre and
violent behaviour with personality disorder and then in turn equating this
with mental illness is:
Bad psychiatry,
bad law, it is totally illogical: it is
somehow a combination of bad psychiatry, bad law and
bad logic that is expected to yield an
acceptable
result....
....the path of the Law Reform Commission seems
to have the advantage of having the capacity
superficially
more sellable and more resistant
informed
criticism
but I do not think
preferable.

to me
to be
to illit is

The Committee finds that equating bizarre and violent behaviour with antisocial personality disorder and in turn equating this with mental illness is
dishonest.

Baroness Wootton, an English social scientist, refers to this as

'legal fiction'.

4.5

Literature

review

As early as the 1830s predecessors of psychiatrists were identifying patterns
of behaviour which were intrinsically different to the behavioural patterns
symptomatic of insanity (mental illness) but which presented a departure
from behavioural 'norms'.

The term coined was 'moral insanity'.

This was

described by Pritchard in 1835 as:

A form of mental derangement in which the intellectual
functions appear to have sustained little or no
injury...in cases of this nature the moral or active
principles of the mind are strongly perverted or
depraved, the power of self government is lost or
greatly impaired and the individual is found to be
incapable, not of talking and reasoning upon any
subject proposed to him, but of conducting himself
with decency and propriety in the business of life.
Maudsley writing in 1874 described this disorder as:

A form of mental alienation which has so much the look
of vice or crime that many persons regard it as an
unfounded medical intrusion.
The disorder later in 1891 was referred to by Koch as "psychopathy" and was
considered to include:

All mental irregularities ... which influence a man and
cause him ... to seem ... not fully in possession of
normal capacity, though even in the bad cases the
irregularities do not amount to mental disorder. ^^
After World War II the terms sociopathy and anti-social personality disorder
were increasingly used.

Dell and Robertson, lecturers in psychiatry -

London, argue that despite changes in the wording, a two-pronged definition of
psychopathic disorder remains:

It is defined as bad or socially unacceptable behaviour
without overt intellectual defect or symptoms of
mental illness to explain that behaviour. ^^

On the other hand the term 'mental illness' is a clinical term and is used by
psychiatrists to refer to a cluster of psychological and physiological
symptoms which cause a person suffering and distress which represents a
departure from the person's usual pattern and level of functioning.

The

symptoms represent a departure from a state of health to a state of illness.
The clusters of symptoms are those which can be fitted into a particular
category of illness as specified by a system of diagnostic classification.

The

person's condition with that cluster of symptoms would differ from another
person's condition with a different cluster of symptoms.

Most psychiatrists

restrict the term 'mental illness' to major affective disorders and the
psychoses, e.g. manic depressive psychosis and schizophrenia.
The Committee concurs with the psychiatric professionals that personality
disorder alone does not constitute mental illness.
4.6

International

developments

4.6.1

T h e United Kingdom

In the

United

Kingdom

anti-social personality

disorder

(known

as

psychopathy) is included as one of the conditions for which a person is
detained involuntarily under the British Mental Health Act.

This provision

has been largely discredited by the Butler Committee, other committees of
36 37 33
inquiry and commentators in the United Kingdom.
The involuntary detention of ordinary members of the public with anti-social
personality disorder alone occurs so rarely, that the propriety and need for
this provision is widely doubted amongst
.
.
, 39,40
professionals.

psychiatrists

and

Regarding the condition of psychopathy, the Butler Committee stated:
Since the psychoses were defined as disorders of known
or suspected physical (organic) causation, they were
regarded as illnesses in the medical sense, in contrast
with the psychopathies which came to be regarded as
extreme
variations
in personality
from
some
hypothetical norm

health

The view of the Butler Committee as to the treatability of persons with
psychopathy concluded:
The great weight of evidence presented to us tends to
support the conclusion that psychopaths are not, in
general, treatable, at least in medical terms. ^^
Medical evidence presented to the Butler Committee argued:
There are no agreed medical criteria for assessing
treatability in psychopaths and indeed no agreed
combination or sequence of therapeutic procedures for
their treatment ... there is no known treatment for the
majority of psychopaths
and control is all that
medicine has to offer .:. and the belief that the
psychopath is responsive to medical treatment has not
been substantiated in the period since the Mental
Health Act came into force. ^^
Most commentators in Britain now regard the psychopathic disorder alone as a
shaky legal foundation for depriving a person of their liberty

and

involuntarily detaining them under mental health legislation.
4.6.2

T h e United States of America

In psychiatric facilities in the United States of America persons with antisocial personality disorders have often been detained for lengthy periods of
time.

Doctors Halleck, Hoff, Kittrie and Szazs argued that the processes of

diagnosis and involuntary commitment had provided a mechanism to remove
those who were considered 'undesirable', 'odd' or at odds with society.
Both Halleck and Hoff argued that the civil commitment process had particular
adverse implications for offenders who were considered to have an anti-social
personality disorder.

One option for their disposition after the trial was for

the court to order involuntary detention in a psychiatric hospital. It was then
difficult for such persons to prove their suitability for re-entry to the
community.

Some were detained indefinitely without treatment as no

treatment could be offered.
The re-assessment of civil commitment procedures and practices under
American mental health legislation was facilitated by a Federal Court decision
in 1975 which ruled that detention for treatment in a psychiatric facility
cannot be justified where there is no treatment.

The impact of this decision is that increasingly persons with anti-social
personality disorder alone are not being committed under mental health
legislation.
4 .7

Learning from overseas experience
Baroness Wootton discusses the 'legal fiction' that has been created by British
mental health legislation by including psychopathy as mental disorder for the
purposes of involuntary detention:
The psychopath makes nonsense of every attempt to
distinguish the sick from the healthy delinquent by the
presence or absence of a psychiatric syndrome, or by
symptoms of mental disorder which are independent of
his objectionable behaviour. ^^
Baroness Wootton concluded that a logical fallacy is created by inferring that
anti-social behaviour is caused by a mental disorder of which the only
observable symptom is the anti-social behaviour:
A condition cannot be explained by a statement that it is
the cause of itself. ^^
The Committee believes that this same mistake should not be repeated in
Victoria.

4.8

Conclusion
The Committee by reason of the weight of evidence accepts that anti-social
personality disorder is not a mental illness and that anti-social personality
disorder alone should not qualify a person for involuntary detention under the
Omental Health Act 1986.

4.9

Recommendations
The Committee recommends:

1.

The

rejection

of

the

recommendation

of

the

Law

Reform

Commission of Victoria's report entitled The Concept of Mental
Illness in the Mental

Health

Act 1986'.

2.

The Mental
amended
disorder

3.

Health

to

include

a

person

with

admission
an

criteria

be

not

anti-social

personality

1986 be not used for the

involuntary

alone.

The Mental
detention

Act's involuntary

of

Health

Act

a person with

an anti-social

personality

disorder

who is deemed to be a threat to the safety of the community.
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CHAPTER FIVE
PREVENTIVE DETENTION

5.1

Interstate

legislative

provisions

for

preventive

detention

Every state or territory in Australia with the exception of Victoria and the
Australian Capital Territory has provisions for detaining an offender past the
expiry of a determinate sentence.

These provisions take the form of either

habitual offenders legislation or specific legislation such as sex offenders
legislation which is incorporated in the criminal codes.

Such legislation was

introduced with the rationale of providing protection for the public and to
provide opportunity for rehabilitation.

Another reason was to reduce the

workload of the police and courts who were having to deal with a proportion of
petty offenders who kept re-offending with regularity.

These provisions are

now used infrequently and courts show a reluctance to impose such penalties.
For example, in February

1990, the Supreme Court in the Northern

Territory ruled that the Chief Administrator had erred in causing an offender
convicted of sexual offences to be further detained under the habitual offenders
provisions after the expiry of his sentence. '

In 1987 the Australian Law

Reform Commission in its major review of Commonwealth

sentencing

concluded:
Habitual offender legislation is outmoded and amounts
to an unfair means of preventive detention which is
inconsistent with the preferred aim of sentencing....
Habitual offenders provisions, in fact, amount to
punishment in advance for crimes which may never be
committed. Although little used
the habitual
offender provision should be abolished. ^

The Australian Human Rights Commission in 1983, in its review of the
Commonwealth Crimes Act had found this provision to be inconsistent with
Article 14.1 of the International Covenant of Civil and Political Rights which
provides that:
All persons
tribunals. ^

shall be equal before

the courts

and

5.1.1

Habitual

offenders

legislation

The consistent features of habitual offenders provisions across Australia are:

the commitment of an indictable offence;
a past offence (in instances more than one offence);
a declaration by a judge or magistrate that the person is an habitual
offender;
a conviction for the current offence and the imposition of the
appropriate sentence;
the order by the judge or magistrate that the person be detained at the
Governor's Pleasure at the completion of that sentence; and
the right of appeal to a court or a board to be discharged from the
status of habitual offender. ^
Most legislatures have been slow to provide formal mechanisms for regular
automatic review and appeals.

Because of this persons having completed a

sentence proportional to the original crime have languished indefinitely in
custody at the Governor's Pleasure: an outmoded term meaning indefinite
detention until release is approved by Executive Government or by a delegated
Minister.

Administrations have also been slow to provide programs for the

offender through which readiness for release might be established.

It is a

cruel fact, that the onus is on the person to prove readiness for release rather
than on authorities to prove that the person is not ready for anything other
than detention in custody.

The person has been expected to do this often

without access to pre-release programs and to parole.

5.1.2

Sexual offenders

provisions

Australian examples are:

{i)

Section 662(a) of the Western Australian Criminal Code which
allows for detention at the Governor's Pleasure following the
completion of a sentence by a sex offender considered to be at risk of
re-offending; ^

( i i)

Section 77(a)(3) of the South Australian Criminal Law Consolidation
Act 1935 which allows a court or judge to order detention at the

Governor's Pleasure of a person who is considered to be incapable of
exercising proper control over his sexual instincts. ®

The South Australian legislation requires three-monthly reviews and at least
annual reports from the Parole Board as to the offender's readiness for
release.

Dr W. Lucas (Director of Forensic Psychiatry, South Australia) and Dr W.
Barclay, a private forensic psychiatrist, have advised the Committee that
these provisions involve them in most difficult assessments and that the
provisions could be potentially applied to people whose sexual behaviour is
simply considered to be deviant.

5.2

International developments In provisions for dangerous

offenders

International provisions for the preventive detention of dangerous offenders
take the form of an indeterminate or 'semi-indeterminate' sentence applied at
the time of sentencing or a sentence considerably longer than the offence would
have normally incurred (selective incapacitation in sentencing).

The

detention is related directly to an offence of which a person has been convicted.
The offender is detained supposedly for the protection of society against
actions which the person might have committed if he/she had been released
after serving a sentence proportional to the crime. Dangerousness is inferred
from the offence itself and from assessment of the person's past and current
behaviour.

The provisions are usually referred to as provisions for the

detention of dangerous offenders.

5.2.1

Historical

developments

The late Professor of Law at the University of New South Wales, Julius Stone
writing in 1984 explained that:

In the 1980s, .... the struggle
between
the
punishment-retribution
deterrence and the therapyrehabilitation-prediction-prevention
model still goes
on. If anything, there is a swing back in opinion
towards
the
punishment-retribution-deterrence
model, often now presented in modified terms of social
defence (protection) or incapacitation.
This is seen
by many as a kind of backlash against the failure of the
therapy-rehabilitation
model to deliver
on its

promises,
a failure both in explaining
behaviour and its efforts to check this. ®

criminal

The 'failure' of therapy to prevent repeated violence resulted in a swing away
from medicalising dangerous criminal behaviour to detaining persons as
'dangerous offenders' in prison in the 1970s both in Europe and in America.
The therapy model in America was further discredited in 1982 when
Hinckley, the would-be assassin of President Reagan, was found not guilty on
the grounds of insanity because of a personality disorder diagnosis.

It was

later announced that Hinckley may have to be discharged from hospital because
he was no longer mentally ill.
Following the Hinckley case, several American states introduced special
committal and release provisions for 'insanity acquittées' which were
separate from the ordinary civil commitment procedures under mental health
legislation.

These provisions, discussed by Rogers et al, require the

committal to and detention of an 'insanity acquittée' to a state psychiatric
facility until that person is assessed by a special security review board to be
no longer dangerous.
Under these provisions, 'insanity acquittées' are detained in psychiatric
facilities even if their mental illness or mental disorder is neither active nor
evident.

The issue is not their diagnosis but whether they are assessed as

being dangerous. They continue to be detained if they are thought by the Board
to pose a risk to public safety.

This has in turn re-focussed attention on

problems related to defining and predicting dangerousness.
The approach of detaining dangerous people who are not mentally ill in
psychiatric facilities, exemplified by the Hinckley case is rejected by the
Committee.
Oregon was an example of a state which maintained an insanity defence. In the
wake of the controversy however, Oregon specifically excluded personality
disorder alone from qualifying a person for a special verdict under the
insanity defence :
The terms 'mental disease or defect' do not include an
abnormality manifested only by repeated criminal or
otherwise anti-social conduct, nor do they include any

abnormality
disorder.

consisting

solely

of

personality

An alternative response was that many American states repealed their
insanity defence provisions and swung to using selective incapacitation
sentencing provisions (i.e. increased sentences) or dangerous offenders
statutes.

The unintended consequences of this 'knee jerk reform', however,

are only now becoming evident as American state governments battle to avoid a
return to the socially abhorrent days of overcrowded and brutal prison
13. 14

regimes.
5.2.2

Existing

provisions

Federally and in over 35 states in America there are provisions for the
preventive detention/sentencing of dangerous offenders or offenders with
severe personality disorders.

European countries including Denmark, Sweden, Holland, France, West
Germany and Belgium also have dangerous offenders statutes. The provisions
most often discussed in literature are those of Canada, Oregon and Denmark.
Canadian

Dangerous

Offenders

Provisions

(Criminal

Code Part

X X i)

An application is made by the Attorney-General to a court following the
conviction but before sentencing of a person who has been convicted of a
'serious personal injury offence' for that person to be found to be a 'dangerous
offender'.

'Serious personal injury' means an indictable offence, other than

high treason, first degree or second degree murder and which involves the use
or attempted use of violence against another person or conduct endangering or
likely to endanger the life or safety of another person or inflicting or likely to
inflict severe psychological damage on another person (section 752).

The

charge for which the person was convicted must carry at least a ten year
sentence.

It must then be established to the satisfaction of the court that the offender
constitutes a threat to the life, safety or physical or mental well-being of
others by reason of:

a pattern of repetitive behaviour showing a failure to

restrain

his/her behaviour and a likelihood of causing death or injury etc;
a pattern of persistent aggressive behaviour (reflected in part by the
offence) and a substantial indifference to the reasonably foreseeable
consequences of his/her behaviour; or
any behaviour associated with the offence that is of such a brutal
nature as to compel the conclusion that the offender's behaviour in
the future is unlikely to be inhibited by normal standards of
behavioural restraint (section 753).

Expert evidence is to be called by the court (judge alone) from two
psychiatrists: one chosen by the offender, the other appointed by the
Attorney-General (section 755). An indeterminate sentence to be served in a
penitentiary may be imposed by the court in lieu of the usual sentence for the
offence for which the offender has been convicted where the court finds the
person to be a dangerous offender (section 753). The offender has the right to
appeal against the court's finding that he/she is a dangerous offender (section
759(1)).

The Attorney-General has the right to appeal against the court's

decision that the person is not a dangerous offender (section 759(2)).

A review shall be conducted by the Parole Board after the expiration of three
years from the day on which the person was taken into custody and not later
than two years thereafter (section 761).

The Parole Board shall review the

condition, history and circumstances of that person for the purpose of
determining whether he/she should be granted parole and if so, under what
conditions.

Undesirable aspects of this legislation include the indeterminate nature of the
order and the looseness of the criteria for establishing the subject is a
dangerous offender.

The Canadian Parliament in establishing such broad criteria was influenced by
the threat of terrorism to the safety of Canadian people.

Within Canada the

dangerous offenders provisions have in fact been widely criticised.

Professor

C. Greenland of the Faculty of Medicine in Ontario argues that the dangerous
offenders statutes are an exercise in 'political psychopathology'.

The State of Oregon (U.S.A.)

An application is made to the court by the District Attorney where a person is
being sentenced to murder, attempted murder or to another felony that
seriously endangered the life or safety of another/^ At the time of sentencing
for the original offence, the court has to establish that the offender is
suffering from 'a severe personality disorder indicating a propensity toward
criminal activity'.

The nature of a 'severe personality disorder' indicating a

propensity toward criminal activity is not specified by the statute.

The statute outlines procedures for appointing a psychiatrist to conduct an
examination and provide the court with written findings and conclusions
regarding the presence of this unspecified 'severe personality disorder'. After
hearing the case at sentencing, the judge may then sentence the individual as a
dangerous offender, which results in an extended prison sentence (a maximum
of 30 years).

The order is made at the point of sentencing for the original conviction and
results in a longer sentence than would otherwise occur.

The statute does not define 'severe personality disorder'. The statute requests
psychiatrists to make a prediction of future dangerousness on the basis of an
offender having been assessed as having a severe personality disorder. This
has led many psychiatrists in Oregon to argue that by participating in such
cases they are giving the proceedings a 'pseudo-scientific' mantle when in fact
all they are doing is inserting their own moral judgment into the process by
way of expert evidence. Some psychiatrists have gone as far as arguing that
they should not be involved at all in such cases.

Danish

provisions

During the 1930s, Danish psychiatrists and criminologists became optimistic
about the possibility of rehabilitating or 'treating' psychopathic offenders.
Special legislation was introduced providing for the indeterminate detention of
psychopathic offenders in special high security psychiatric hospitals or units
attached to the prison system.

The most well known was the Hertedvester

Clinic run by Dr G.K. Stump. Dr Sturup and the clinic developed a reputation
for being able to treat the 'untreatable' psychopathic offender.
By 1977 all but one of these hospital prisons had been abolished. Today the
one remaining hospital prison is the new Hertedvester Institution which
provides a psychiatric service of assessment and consultation to all Denmark's
correctional facilities. Danish commentators had for some time questioned the
efficacy of the treatment provided at the prison hospitals for offenders with
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severe personality disorders.

Some Australian psychiatrists argue that the

success of the early program may have been largely due to the skill,
commitment and charismatic leadership of Dr Sturup.
In the early 1970s the Danish Parliament introduced new dangerous offenders
legislation.

This legislation is now the mechanism by which dangerous

psychopathic offenders are detained in custody. ^^
'Dangerous offender' is defined as:
Persons who have committed, or have threatened to
commit, severe bodily harm to others and are believed
capable of or likely to repeat such acts. ^^
In 1977 Svendsen explains the provisions of this statute:
The possibility of detention of dangerous
offenders
within the judicial system has been preserved in the
Penal Law, but it is intended that only a few offenders
(up to five a year) should be dealt with in this way,
and that at any time a maximum of 20-30 offenders
should be detained; up till now these figures have not
been exceeded. The stay in the new form of detention,
used since 1973, is unlimited in time; the following
conditions must be fulfilled:
1)
the offender must have been found guilty of
homicide,
robbery,
rape, kidnapping,
arson,
or
attempting such a crime;
2)
it must be assumed from the nature of the
offence committed and the information obtained about
the offender,
especially
concerning
his
previous
offences, that he represents an obvious risk for the
life, body, health or freedom of other people; and

3)
the application of detention in place of
imprisonment must be considered necessary to counter
this risk. If a detainee needs psychiatric treatment he
can be placed in the Hertedvester Institution.
4)
Dangerous psychotic offenders and mentally
retarded offenders are dealt with in the civil
institutions for these categories of patients. ^^

Since 1973 the indeterminate preventative sentence as explained by Svendsen
is limited to people convicted of crimes dangerous to a life, body, health or
freedom of other people. The new legislation also enabled courts to make a
Dangerous Offender Order for a fixed period e.g. for 2 to 3 years. The fixed
order is reviewable at the expiry of the given period.

Psychopathic dangerous offenders are hence not dealt with under mental health
legislation in Denmark. Through the Dangerous Offenders Statute in Denmark,
the dangerous psychopathic offender can be detained on an indeterminate or
semi-indeterminate basis within a special unit in the prison system.
Other

European

legislation

Most Scandinavian countries have similar provisions to those which apply in
Denmark. In Sweden the indeterminate preventative sentencing of dangerous
offenders usually leads to conditional release within three to four years. ^^

Holland's

special prison

units with

programs

for offenders

psychopathic disorder are presently the most well known.
units with a high staff ratio.

with

a

They are small

Dangerous psychopathic offenders can be kept

for a semi-indeterminate period in these units {orders are renewable after
one or two years). The emphasis in the units is 'subjecting' the offender to
the normal stresses of having to live with other people (i.e. others in the
unit), of having to consider others, of learning that one's behaviour has
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consequences and of learning to take responsibilities for one's actions.

5.2.3 The debate in the United Kingdom
The Committee on Mentally Abnormal Offenders in England and Wales (Butler
Committee), which reported in 1975 was concerned with what it saw as a:

serious defect by society's defences which ought to be
made good as regards mentally abnormal offenders who
were released at the end of a determinate prison but
still considered to be dangerous by prison
medical
officers. ^^

The Butler Committee had recommended that the system of an indeterminate
hospital order for dangerous psychopathic offenders should be abolished.

In

its place a new and semi-indeterminate 'reviewable sentence' should be
introduced. The reviewable sentence component would be applied at the point
of sentencing but would be 'served' at the end of the determinate sentence given
for the original offence.

This proposal precipitated considerable debate. The idea was opposed on many
grounds including that it was not morally fair as a person would in effect be
punished for crimes not committed but for crimes it was feared might be
committed. This recommendation also renewed debate about the assessment
and prediction of dangerousness.

Professor A.E. Bottoms, Professor of Criminology, and Mr R. Brownsword,
Senior Lecturer in Law, University of Sheffield, argued that:
Given the present evidence as regards prediction of
dangerousness, protective sentences for offenders can
on our rights theory be justified
only in very
exceptional circumstances
and that:
before we reject outright, for all kinds of societies,
the idea of a protective sentence for dangerous
offenders we must be satisfied on one or two grounds:
either that the idea is immoral; or that, however
moral the idea in the hands of perfectly moral actors,
there is no way that the idea can be put into practice
without an unacceptable
risk of immoral
side
effects.

British commentators were concerned about the fairness and efficacy of
detaining many offenders under the legal status of 'psychopath' on an
indeterminate basis in a special hospital. Many offenders had been declared to
be 'psychopaths' on the basis of their offence and their behaviour in prison. It
had then become difficult for these offenders to prove that they were no longer
'psychopaths' as defined by the British mental health legislation.

Professor

Bottoms feared that in a similar fashion, offenders deemed to be 'dangerous'
would have difficulty in demonstrating their readiness for release.
Sir Nigel Walker, a prominent British criminologist, argued that if a
reviewable preventative sentence was introduced it would be necessary to
keep criteria for the assessment of dangerousness as tight as possible so that
injustice might be minimised if not prevented.

He presented the following

rules:
1
[Preventive detention] should be used only to
prevent serious and lasting hardship to other
individuals, of a kind which, once caused, cannot be
remedied.
2
[Preventive detention should be used when]
there is good reason to believe that the actions . . .were
not an isolated, out of character episode so far as the
individual offender was concerned.
3
If it can be reasonably argued that the
circumstances which provided the offender with his
incentive have ceased to exist, (for example, through
the death of his enemies), or that for some other
reason . . .he is unlikely to repeat his behaviour, this
argument must operate in his favour.
4
If any less drastic measure than detention
offers a reasonable prospect of protecting others, it
should be used instead [of custodial detention].
5
If you feel justified in detaining someone or
prolonging his detention, solely for the safety of
others, the conditions of his detention should be made
as tolerable as possible.

5.2.4

Current

failings

of

legislation

providing

for

preventive detention of dangerous offenders past the
expiration of their sentences

Inability to accurately predict dangerousness
Miller, an American criminologist discussed the accuracy of predictions of
future dangerousness. He said:
Our current ability to predict long-term
violent
behaviour yields no more than one accurate prediction
out of every three

These limits on the current ability to predict violence
are widely recognised in the legal and psychiatric
professions and in the courts.
An implication of this level of accuracy would be that for every one offender
who is detained because of a prediction of future dangerousness, two nondangerous offenders would also need to be detained.
Mr Justice Vincent, Chairman of the Adult Parole Board, discussed the
problems of using predictions of dangerousness despite their limited level of
accuracy. He stated:
Much research material is available and work has been
done on the proposition that it is not possible to predict
with anything like an appropriate level of confidence,
the dangerousness of an individual so that the system
can properly function
Once a community starts to decide for itself that it will
incarcerate an individual, not for something that he
has done but because of something it is feared he might
do, the community is moving into dangerous
waters ^^
Vagueness of criteria for detention under the Acts

Verin, a French criminologist, in discussing France's Security and Liberty
Law and Ohio's Dangerous Offenders Law cites scholars who have expressed
reserve against attributing definitive qualities to the notion of dangerousness
and warns against trying to endow legal validity to a vague popular notion. The
author concludes that society does have a right to protect itself against those
who are known to be dangerous, but this must be done in a way which cannot
be used for political ends. ^^
Concern has been expressed about the results of a study on the Canadian
Dangerous Offender's Statute by two researchers. Esses and Webster, which
examined application of the dangerous offender criteria by members of the
public. They conducted a study of 284 people who had been given information
about a hypothetical offender, including a facial photograph and a conviction
record. The participants were asked to respond to questions about the
dangerous offender criteria. The researcher findings indicated that that the
subjects perceived physically unattractive sexual offenders as significantly

more likely to fulfil the dangerous offender criteria than average looking and
attractive sexual offenders. The researchers concluded that:
The inferences drawn by our general sample of
subjects may be reflected in the decisions of the
individuals who are actually involved in establishing
and conducting dangerous offender proceedings. These
decision-makers
include
not only those
who
participate in dangerous offenders hearings, but also
those whose initial decisions determine whether such
hearings occur. These officials, like members of the
general population, may be susceptible to the influence
of physical attractiveness demonstrated in the present
study. Given that predictions of future dangerousness
are based on subjective evidence, it seems likely that
it would be difficult to disregard completely the
inclination to predict future sexual behaviour on the
basis of physical attractiveness. ^^

Definitional

tautology

This involves 'dangerousness' being assessed on the basis of an assumed
personality disorder which in turn is assumed to exist on the basis of the
offender's behaviour (e.g. Ohio and Oregon):

By appearing
to state the obvious,
forensic
psychiatrists give the proceeding an air of science,
although all that is happening is that the forensic
psychiatrist, either intentionally, or unwittingly, is
inserting his or her own moral judgement into the
process by way of expert testimony. ^^

The problem of creating legal definitions based on tautology was discussed as
early as 1959 by Baroness Barbara Wootton when she detailed arguments
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against enshrining the term 'psychopathy' In law.

Indeterminate

detention

The indeterminate nature of detention of many dangerous offenders provisions
is one of the most frequently criticised aspects.

Marchal, a Belgian

criminologist, discussed the way in which indeterminate detention lends itself
to unequal and capricious application. ^^ Dr Neville Parker, a Victorian
psychiatrist in private practice, argued in evidence before the Committee that
indeterminate detention was bad for the person's morale as it provides no

incentive to change.

A person without incentive becomes impossible to

manage, he argued.
Procedural

bias
\

Webster, a Canadian criminologist found that within the Canadian legal
framework for dangerous offenders, once launched, applications for dangerous
offender status are hard to stop in court.

Webster concluded that once an

application was launched by the Attorney-General it was inevitable that the
application would succeed. ^^

Broad

Application

Professor C. Greenland found that the provisions of Canadian dangerous sexual
offenders legislation were often applied to offenders who were not dangerous.
The Committee is concerned that the existence of any dangerous offenders
legislation creates a pressure to "classify' people as dangerous.
Lack of review and appeal mechanisms
Overseas countries have often failed to protect the right of the offender to
periodic review of his or her detention and to the right of appeal against
detention decisions.
Failure

to

^

rehabilitate

Most provisions for the preventive detention of dangerous offenders past the
expiry of their sentence do not address opportunities which should be
accessible to the offender while under detention. So, the offender is most often
left languishing in custody with little opportunity to prove his or her
readiness for release or to develop skills and controls which would assist with
integration back into the community. ^^
False perceptions of community safety
Dangerous offenders provisions have the potential to provide the public with a
false sense of security.

Professor Greenland in discussing the Canadian

situation in the 1970s states:

The public have been cruelly deceived into believing
that the new law will protect them
from the
assault of vicious criminals.
The dangerous offender
legislation does nothing of the kind. All it does, often in
a mockery of justice, is give the public a false sense of
security by incarcerating
- virtually for life and in
conditions of appalling degradation - a pathetic group
of socially and sexually inadequate misfits.

5.3

The

current

5.3.1

Victorian

Repealed

legislative

provisions

for

position

preventive

detention

Victoria currently has no provision for the detention of dangerous offenders
past the expiry of a fixed sentence.
preventive detention.

This state did have provisions for

The habitual offenders provision was repealed in 1985

and section 192 of the Community Welfare Services Act 1970 was repealed in
1986.

The latter provided:
Where a person apparently
twenty-five years -

of or above the age of

a)

is convicted by the Supreme Court or the County
Court
of
an
offence
punishable
with
imprisonment for a term of two years or more:
arid

b)

has been convicted on at least two previous
occasions since he attained the age of seventeen
years by the Supreme Court or the County Court
of offences punishable with imprisonment for a
term of two years or more -

then if the court is satisfied that it is expedient for the
protection of the public or for any other reason that he
should be detained in prison for a substantial time the
court may pass, in lieu of any other sentence, a
sentence of preventive detention for a term of not more
than ten years and, where any such sentence is passed,
shall fix a minimum term during which the offender
shall not be eligible to be released on parole.

It would appear that there was little discussion about the repeal of the
provisions in the Community

Welfare Services Act 1970.

5,3.2

Current sentencing provisions in Victoria

In Victoria there is no specific legislative provision allowing courts to order
detention on the grounds of public protection. In its absence, sentencing must
comply with the principle of proportionality, i.e., the need to protect the
public may justify a longer sentence but not an extended sentence beyond the
maximum for a particular offence.
The problem of existing criminal justice provisions possibly failing to afford
sufficient protection to the community when confronted with an offender who
is thought to pose an extreme risk to public safety upon the expiry of his or
her sentence was evidenced when the Victorian Parliament passed the
Community Protection Act* on 11 April 1990. The Act was drafted to address
concern about Garry David (Webb) who had allegedly made threats to
indiscriminately kill.

The Act provides for Garry David's detention in prison,

or psychiatric hospital for up to 12 months if he is found by the Supreme
Court on the balance of probabilities to:
present a serious risl< to the safety of the public and he
is iikeiy to commit any act of personal violence to
another person. ^^
The Victorian Sentencing Committee (Starke

Committee)

The Victorian Sentencing Committee rejected incapacitation as a general aim of
sentencing:
Incapacitation as a policy may have relevance for
individual sentences but has no relevance in the
context of a general system. Research evidence simply
does not support the view that by pursuing a policy of
incapacitating groups of offenders there will be any
discernible drop in crime rates. So the old notions of
extended or enhance sentences for recidivists or sex
offenders or the like with the sole aim of reducing
crime by incapacitating those offenders has now fallen
into disrepute in most jurisdictions
As a general
proposition however the Committee does not accept that
incapacitation ought to be a goal of the sentencing
system as a whole. ^^

The Community Protection Act 1990 came into operation on 24 April 1990.

ERRATUM
On page 55 an error was made in the discussion of the case of Veen.
The sentence commencing "The High Court in March 1988

" should read:

"The High Court in March 1988 upheld the general principle that a sentence should
be proportional to the gravity of the offence but on this occasion ruled that a life
sentence was appropriate."

This was consistent with the conclusions of the Australian Law Reform
Commission in its review of Federal sentencing provisions in 1987.
The Starke Committee, however, recognised a 'limited class of offender who
could justifiably be incapacitated':
One example where this might be appropriate is the
case of the intellectually
disabled or mentally ///
person who has been found not guilty but insane and
who, on the evidence presented to the Court, continues
to be considered an unacceptable
risk to other
members of the public.
The Committee however does
not believe that there is any justification for applying
the principle of incapacitation to criminals in general.
5i
It seems to the Committee that a case could be made for incapacitation to apply
in a small number of cases where the offender has a history of severe acts of
violence and is considered to be dangerous.
Common law judgments relating to incapacitation
Following the appeals of Veen in 1979 and 1988, it is expected that the High
Court of Australia may be required to clarify the relationship between the
need for public protection and the principle of proportionality.
In 1975, in New South Wales, Veen was convicted of manslaughter and
sentenced to life imprisonment.

Following an unsuccessful appeal to the

Criminal Court of Appeal, the High Court upheld Veen's appeal and a 12-year
sentence was substituted in place of the life sentence. Veen was released on 20
January 1983. On 27 October 1983 he was again charged with murder. The
Crown accepted a plea of guilty to manslaughter. Once again, a conviction and
sentence to life imprisonment was imposed. The High Court in March 1988
granted special leave to appeal, quashed the sentence and referred the matter
back to the Criminal Court of Appeal for sentencing.
In Veen No. 2, reference was made to the earlier Veen case:
It was the unanimous view of the court in Veen No. 1
that a sentence should not be increased beyond what is
proportionate to the crime in order merely to extend
the period of protection of society from the risk of
recidivism on the part of the offender. ^^

Elsewhere in Veen No. 2 some support was given to tlie need for a statutorybased system of protecting the community:
The protection of the community obviously warrants
the introduction of some acceptable statutory system of
preventative restraint to deal with the case of a person
who has been convicted of a violent crime and, who
while not legally insane might represent a grave threat
to the safety of other people by reason of mental
abnormality if he were to be released as a matter of
course at the end of what represents a proper punitive
sentence. Such a statutory system could, one would
hope, avoid the disadvantages of indeterminate prison
sentences by being based on periodic orders for
continuing detention in an institution other than a gaol
and provide a guarantee of regular and thorough review
by psychiatric and other experts. ^^

5.3.3

Threatening

to

kill or seriously

injure

The Victorian community can be protected from threats to take the life of or to
inflict serious physical injury under sections 20 and 21 of the Crimes

Act

1958:
s20: A person who, without lawful excuse, makes to
another person a threat to kill that other person or any
other person (a)

Intending that that other person would fear the
threat would be carried out; or

(b)

being reckless as to whether or not that other
person would fear the threat would be carried
out -

is guilty of an indictable offence.
The offence of threatening to kill carries a maximum penalty of 15 years.
Under section 21 a person who, without lawful excuse, makes a threat to
inflict serious injury on a person intending that that other person would fear
the threat would be carried out or being reckless as to whether or not that
other person would fear the threat would be carried out, is guilty of an
indictable offence carrying a penalty of five years imprisonment. ^^

Particulars of the offence of threaten to kill

The matters identified as needing to be established are:

(i)

That the offence occurred at the place and time alleged;

{i i)

That the offender was the accused (or that he was an accomplice);

(ill)

That the accused made the threat to kill a specified person;

(i V)

That the accused made the threat to a specified person intending that
that person would fear that the threat would be carried out, or being
reckless as to whether or not the said person would fear the threat
would be carried out; and

(V )

That the accused did so without legal excuse. ^

It is not necessary to prove that the accused person intended to carry out the
threat. The offence may still be committed even if the accused did not intend to
carry out the threat. ^^ Heath, a legal commentator, states that it is not an
element of the crime (that has to be proved by the Crown) that the victim did
actually fear the threat would be carried out. ^^
Similar

provisions

in

South

Australia

Section 19 of the Criminal Law Consolidation 1935 (SA) provides a maximum
of ten years imprisonment for threatening to kill or endanger the life of
another. The element of volition required :
Is either an intention to arouse fear or recl<less
indifference to the risli of arousing fear that the threat
will be carried out.
In the case of Thamm, the Court of Criminal Appeal in South Australia ruled
that the statutory offence of threatening to kill or endanger life can be
committed although the person whose life is threatened or endangered never
becomes aware of the threat. Thamm had written a letter addressed to the 'the
Clowns in the Family Law Court'.

In this letter violence was threatened

against pedestrians in Rundle Mall. Thamm who pleaded guilty to the offence
sought to overturn the conviction. The Court of Criminal Appeal endorsed the
ruling given by the trial judge and dismissed Thamm's appeal.

Use of the provisions in Victoria
In 1989 there were 130 cases m which a person was committed for trial
pursuant to section 20 of the Crimes Act 1958. Not all of these persons would
have been presented for trial on that charge.

In 1988 there were 30 cases

under section 20 which did proceed to trial. There were 24 convictions, 23 of
these people pleaded guilty,

in ten cases there was a sentence of

imprisonment, the average sentence was one year 11 months with the
maximum sentence being three years and the minimum one and a half years.
These are raw statistics. Offenders charged under section 20 often also faced
multiple charges and sentences were served consecutively or concurrently. It
would appear the type of cases under section 20 which tend not to proceed to a
conviction are those where there are more appropriate substantive charges
than that of threat to kill.

Advice from the Attorney-General (Appendix 3) suggests that section 20
appears to be broad enough to include general threats against public safety.
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The Committee considers that this question should be put beyond doubt.
Legislative changes required
The Committee is of the opinion that general threats to kill unspecified groups
or members of the public should be taken seriously and that such threats
should constitute an indictable offence.

The Committee considers that

Parliament should clarify the meaning of sections 20 and 21 and if necessary,
make the appropriate amendments.
It could be argued that the words 'or any other person' require there to be an
identifiable target of the threat, and that a general threat to indiscriminately
kill is not an offence under this section.
Also it is not clear whether the words 'that other person' in paragraphs (a)
and (b) only relate to the target, rather than the person to whom the threat is
made, if the two are different.
The Committee considers that both of these defects could and should be
addressed by simple amendment.

5.4

Legislative options for responding to offenders whose release is
considered to pose a grave

risk

to public safety

In Chapter Six, the Committee will recommend that special post-conviction,
pre-release and parole programs should be implemented to facilitate the reentry to the community of offenders who are thought to be dangerous. Where
such offenders have a severe anti-social personality disorder the programs
may have to be augmented, adapted and intensified in acknowledgment of the
additional difficulty in providing effective assistance for persons with severe
anti-social personality disorder. The Committee is confident that if a range of
adequate post conviction, pre-release programs and parole programs were
established for violent offenders or offenders with severe

personality

disorders, the risk to community safety would be significantly reduced.

5.4.1

The

introduction

of

legislation

to

detain

dangerous

offenders past the expiry of a sentence.

The Committee's

deliberations

The Committee conducted an extensive search of both Australian and overseas
literature, research and statutes.

The Committee also questioned several

witnesses about whether a statutory system of preventive detention of
offenders thought dangerous at the expiry of their sentence was required. The
Committee also asked witnesses to describe the type of provisions which would
be required.

The Committee went so far as to meet with Parliamentary Counsel and
examined a draft bill prepared by Counsel in accordance with Committee
instructions.

A draft Dangerous Offenders Bill which would provide for the

preventive detention of offenders thought to be dangerous at the expiry of
their sentence was developed along the lines described in paragraphs 5.4.2 to
5.4.10 below.

On the basis of overseas legislation, expert evidence and the consideration of
the implications of preventive detention legislation, the Committee concluded
that it could not support the draft bill.

Neither could the Committee support

the principle of a statutory system of preventive detention.

Such a system

would be a radical departure from the principles and values under-pinning
this state's criminal justice system.

Evidence before the Committee

There may be a situation where the provisions of the Crimes Act 1958 and the
range of special programs and agreements recommended in Chapter Six are
inadequate.

The Committee attempted to envisage the possible situations in

which the Government may need to consider the introduction of legislation
providing for the detention of dangerous offenders.

This would probably only

involve a very small number of offenders.

The

Committee

then

attempted

to

formulate

very

strict

conditions,

appropriate safeguards and review mechanisms which any such legislation
would

require.

Given

the difficulty

in predicting

dangerousness

this

legislation would need to be considered only in the last resort. The Committee
concurs with Drs W. Barclay
Williams

and G. Szmukler ^^ and Professor

C.R.

that if such legislation is considered necessary it should not be

introduced prior to extensive public debate.

Prior to such public debate the

Committee is unwilling to formulate a final view on the introduction of
preventive detention for dangerous offenders

Paragraphs 5.4.2 to 5.4.10 reflect the Committee's attempt to examine an
acceptable system for preventive detention.

This is included to provide an

informed basis for public debate.

The Committee does not recommend the introduction of preventive detention
legislation for dangerous offenders in view of the inaccuracy of predictions of
future dangerousness, and the possible over-use of any such provisions.

5.4.2

Principles

The Committee considers that if legislation for this purpose wer^ to be
considered necessary it should incorporate the following principles:

( i)

The onus should be on the State to prove on the balance of
probabilities that an offender is sufficiently dangerous to so detain;

( ii)

The onus should be on the State to prove that an offender cannot be
adequately supervised in less restrictive circumstances;

(Hi)

No person should be considered to meet the criteria for detention only
on the basis of having expressed or failed to express particular
political, religious or philosophical beliefs;

(iV)

No person should be considered to meet the criteria for detention on
the basis alone of having expressed or refusing to express preference
for particular sexual orientation;

(v)

Any person so detained should be afforded every opportunity to
participate in programs and activities which will assist with
preparation for entry into the community;

(vi)

Any person so detained should be assisted to engage in personal
interests that are consistent with security arrangements.

5.4.3

Rights and protections

If legislation for preventive detention were to be considered necessary, the
legislation should ensure that the rights of a person so detained are protected
and that the infringement of that person's rights is kept to a minimum under
the circumstances.
Any person detained subject to preventive legislation should, in the
Committee's opinion, have the following rights:
( i)

Right to legal representation in all applications, appeals and reviews;

{i i )

Right of appeal to full court of the Supreme Court against the decision
to be detained in custody as a dangerous offender;

( iii)

Right to call expert witnesses and evidence;

(iv)

Right to review;

(v)

The right to refuse psychiatric treatment unless certified as a
mentally ill person;

(vi)

Right to participate in programs which would assist return to the
community.

5.4.4

Who could be covered?

If legislation for preventive detention were to be considered necessary it
should only cover a small category of offenders who are deemed to present an
unacceptable risk to the safety of the community upon the expiry of their
sentence. A person could be considered to present an unacceptable risk to the
safety of the community if on the balance of probabilities, were the person to
be released, that person would engage in behaviour which threatened the life
of another or resulted in serious physical harm to another.
The offender would need to have a history of serious violent offences against
other persons. There would also need to be expert evidence to substantiate the
view that the person's behaviour in custody indicates the likelihood of further
acts of severe violence against persons. The offender would not be eligible for
detention under any other Act and would have been offered a comprehensive
range of pre-release programs.
The offender would necessarily have two convictions for a violent crime, one
prior conviction and one for which the offender would be currently serving a
sentence of imprisonment.
The Committee considers that only offenders convicted for any of the following
violent offences should ever be eligible for detention under this legislation:
(a)

murder;

(b)

attempted murder;

(c)

manslaughter;

(d)

aggravated rape and rape;

(e)

aggravated assault;

(f)

kidnapping;

(g)

threat to kill.

The Committee considers that it would still be difficult to accurately predict
from these criteria who in fact would represent an unacceptable level of risk.
The Committee is concerned that this provision could potentially apply to a
large number of offenders, many of whom would be no more dangerous than
other offenders..

5.4.5

When could the provisions be applied?

The Committee was concerned to consider whether and how the use of any such
legislation could be restricted to the absolute last resort in cases where an
offender having had access to pre-release programs is still considered to
present an unacceptable level of risk to the community. The Committee was of
the opinion that if the provision was invoked at the time of sentencing it may
be used more frequently and not as a last resort.

The Committee believes that the need for the use of preventive detention could
be minimised if appropriate programs are available and implemented as soon
as an offender is identified as presenting severe management problems.
Legislative provision for preventive detention if ever introduced should
ensure that the Office of Corrections first provides special programs for this
small number of offenders prior to the consideration of invoking preventative
measures.

The Committee formed the tentative view that provisions for preventive
detention of dangerous offenders, if introduced, could be invoked at any time
during a sentence of imprisonment but that, generally speaking, the
legislation ought not to be invoked prior to the last 12 months of a sentence.
The Committee is concerned that even this provision would be over-used.

5.4.6

Who could decide?

The Committee considers that, given an offender would be detained under this
provision because of assessed dangerousness and not because an offence was
committed, an application to the Supreme Court should be made by a
representative of executive government, i.e., the Attorney-General rather
than the Director of Public Prosecutions. The Attorney-General would not be
able to make such an application unless advised by the Director-General of the
Office of Corrections that such action was necessary.

The Director-General of the Office of Corrections would in turn not be able to
make an application to the Attorney-General unless reports demonstrating the
need for a Dangerous Offenders Order have been received from specified
professionals or the Adult Parole Board.

The Director-General must be able

to demonstrate that the offender has had access to appropriate pre-release
programs and that the offender's release would constitute an unacceptable risk
to the community.

The Committee is concerned that this provision would be

inconsistent with developments over recent years to remove politicians from
decision-making

about

the pressing

of criminal

charges

and of

the

commencement of legal proceedings.
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The Committee agrees with Professor Williams

and other witnesses that if

such legislation is thought to be necessary, an application for an offender to be
made a 'dangerous offender' should be determined by the Supreme Court - the
highest court in the State of Victoria. An appeal could then be made to the Full
Court. The court proceedings would be open and would be subject to public
scrutiny.

The Committee is mindful of research findings discussed above

which found that an application once lodged for the detention of a person as a
dangerous offender was difficult to defeat. ^^

5.4.7

Assessment factors

The Committee is mindful of the difficulty of assessing and predicting
dangerousness and prefaces the following recommended factors by re-stating a
key conviction.

The invoking of dangerous offenders legislation should be

considered only as a last resort in cases where the risk to the community is
exceptional.

In assessing whether an offender should be made a 'dangerous offender', the
Supreme Court could consider the factors listed below which the Committee
has identified through its research as providing some indication of future
dangerousness:

(i)

Characteristics of the person's past and current behavioural patterns
which indicate that the person if released is likely to engage in
behaviour which would threaten the life of another or result in serious

physical harm to another (e.g. persistent patterns of aggressive and
violent behaviour toward others);
( ii)

The circumstances surrounding the commission of past violent crimes;

(iii)

Whether the circumstances relevant to the commission of a past
violent crime still persist or are likely to be present following the
expiry of his or her sentence; and

( iV)

Whether the person's current behavioural patterns would indicate the
likelihood that the life or physical well-being of a past victim or a
person with similar characteristics would be endangered if the person
were to be released at the expiry of his or her sentence.

The Supreme Court could consider the presence or otherwise of any mitigating
factors such as provocation in the commission of past violent crime{s).
Evidence of mitigating circumstances should rule in the offender's favour.
The Committee is not convinced that these factors can be used in an objective
manner to accurately predict future dangerousness.
5.4.8

Disposition options available to the Supreme Court

The Committee then considered the range of disposition options (sentences or
Court Orders) which could be available to the Court. The following reflects
initial thoughts.
When hearing an application from the Attorney-General for an offender to be
made a 'dangerous offender', the Supreme Court would be able to order:
( i)

That the offender be released at the end of his/her sentence;
or

( i I)

That the offender be detained in prison as a dangerous offender at the
expiry of the sentence for a period of three years.

This order would be reviewed toward the end of the three years and could be
renewed for a further three year period. The Committee found that the setting
of an arbitrary limit to the number of extensions that could be made to the
duration of a Dangerous Offenders Order was difficult to rationalise.

The

Committee however does not support the use of indeterminate sentences.
SB

The Committee concurs with the Butler Report
legislatures

and

Scandinavian

that if a system of prevehtive detention was thought to be

necessary, the extended period of detention should not be on an indeterminate
basis.

This would provide little incentive to the offender to prepare for

release and would not assist the Office of Corrections to provide the offender
with appropriate programs aimed at assisting re-entry to the community.
5.4.9

Review/release

mechanisms

The Committee considers that because an offender would be denied liberty past
the expiry of his/her sentence, the offender should have the right to at any
time apply to the Supreme Court for leave to make an application to the
Supreme Court to review the Dangerous Offender Order.
When holding a review hearing the Supreme Court may order:
(i)

Immediate release;
or

( i i)

Release on detention parole for a specified period;
or

(i i i)

The continuation in custody for the remainder of the Order

If the offender is detained in custody the onus should be on the State to
demonstrate why the offender cannot be released on detention parole. The
Committee would support in principle the concept that the offender should be
detained in circumstances least restrictive of the person's rights under the
circumstances. The person should be detained in circumstances which attempt
to strike a balance between security requirements and the provision of
rehabilitation options.

5.4.10

Statutory

obligation

If dangerous offenders legislation were considered to be necessary, the
legislation siiould state that the Office of Corrections is to prepare and offer to
offenders detained subject to such provisions, special programs designed to
assist re-entry to the community.
5.4.11

Dilemmas

The Committee is concerned about the use to which such legislation could be
put and of the dangers implicit in simply having such legislation on the statute
books.

It would be crucial that if after public debate such legislation is

thought necessary, particular attention be given to drafting legislation which
removes the possibility of the provisions being used for political ends. The
Committee believes that if such legislation were ever introduced Parliament
should review the legislation regularly.
The next dilemma considered by the Committee is where a person subject to
detention as a dangerous offender should be detained. It would be considered
unfair to detain a person not convicted of a particular offence in prison. It
would seem more appropriate for such detainees to be kept in a secure hostel
in the community.

However, given that there may be only one or two

offenders so detained, this would represent many practical problems.

The

Committee would tentatively suggest that the detainee should be kept in prison
but that emphasis should be given to assisting the detainee toward readiness
for moving to a special supported accommodation program as quickly as
possible.
5.5

Conclusions
The Committee concludes that:
Where an offender with a severe personality disorder is considered to
be a grave threat to public safety, the critical issue is that person's
dangerousness, not his/her condition;

Where an offender currently serving a sentence is thought to be
dangerous, special post-conviction and pre-release programs should
be implemented to facilitate his/her re-entry to the community;

Where such dangerous offenders have a severe personality disorder
the special programs may have to be augmented, adapted and
intensified

in acknowledgement

of the additional difficulty

in

providing effective assistance for offenders with severe personality
disorder;

Where a person is threatening to kill or injure, they should be
charged under sections 20 or 21 of the Crimes Act 1958, under the
ordinary

rules;

Where threats to indiscriminately kill or injure unidentified groups
of people are made, the threats should be made to constitute an offence
under the Crimes Act 1958;

The Committee does not recommend the introduction of dangerous
offender's legislation; and

Having canvassed the elements required for provision of preventive
detention, recommends that this provide the basis for an informed
public debate on this issue.

5.6

Recommendations

The Committee recommends that:

4.

Where a person makes a threat to kill or injure,

he/she

should be charged under existing sections 20 or 21 of the
Crimes

5.

Act 1958, under the ordinary

The various provisions
explored
sections

of the

and applied and,
20

amendments

and

21

be

made

so

that

rules.

Crimes

Act

1958 be fully

if necessary,

the meaning

clarified

Parliament

generalised or mass threats.

the

by

sections

clearly

of
and

include

Footnotes to Chapter Five
1.
2.
3.
4.

5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
1 8.

19.

Discussion between Dr. W. Barclay and Senior Researcher for the Inquiry,
February 1990.
Australian Law Reform Commission (1987), Sentencing : Penalties,
Discussion Paper No. 30, Canberra, ALRC, pp.200-201.
Human Rights Commission (1983), Report No. 5, Review of Crimes Act 1914
and Other Crimes Legislation of the Commonwealth, AGPS, Canberra, 1983,
p.201.
See for example:
Habitual Offenders Act, Northern Territory.
Habitual Offenders Act (1958), New South Wales.
Criminal Code, Queensland s.659 (a) Habitual Offenders.
Criminal Code, Tasmania s.392 Indeterminate Sentences On Habitual
Criminals.
Crimes Act (1914), Commonwealth of Australia.
Criminal Code, Western Australia, s.662(a).
Criminal Law Consolidation Act (1935), South Australia, s.77(a)(3).
Discussion between Dr. W. Lucas and Senior Researcher for the Inquiry,
February 1990.
Dr. W. Barclay, Submission to Social Development Committee, 13 February
1990.
Stone, J., (1984), 'Madness and Guilt: Appalling the Free', Australian & New
Zealand Journal of Criminology, p.247.
Rogers, J.L., Bloom, J.D. and Manson, S.M., (1986), 'Oregon's Psychiatric
Security Review Board: A Comprehensive System for Managing Insanity
Acquittées', Annals, AAPSS, 484, pp. 86-99.
Miller M. (1987), 'Legal and Ethical Limits on the Use of Predictions of
Dangerousness in the Criminal Law', Prediction of Criminal Violence, Dutile,
F.N. & Foust, C.H. (eds). pp.35-53.
Rogers, J.L., Bloom, J.D. and Manson, S.M., (1986), op. cit.
Nacci, P.L., (1988), 'The Oakdale - Atlanta Prison Disturbances: The Events,
the Results', Federal Probation.
Hill, S., (1989), 'The Effects of Prison Crowding on Officers', Corrections
Digest.
Criminal Code (Canadian), Part xxi. Dangerous Offenders, Sec. 752-61.
Greenland, C. (1978), 'The Prediction and Management of Dangerous
Behaviour: Social Policy Issues', International Journal of Law and Psychiatry,
pp.205-222.
Revised Statutes: Dangerous Offenders, Oregon.
Bloom, J.D. and Rogers, J.L (1987), 'The Legal Basis of Forensic Psychiatry:
Statutorily Mandated Psychiatric Diagnoses', American Journal of Psychiatry,
July, pp.851-852.
Svendsen, B.B. (1977), 'Is the existence of a forensic psychiatry justified?
On Forensic Psychiatry in the Scandinavian Countries'. Acta Psychiat. Scand.,
pp.161-164.
Svendsen, B.B., Anchersen, P., Meyerson, A., Noreik, K., Thorsteinsson, G.,
Tuovinen, M. & Tornqvist, K.E. (1977), 'Present functions of forensic
psychiatry in Scandinavia', Acta Psychiat. Scand., pp.165-175.

20.

Svendsen, B.B. (1977), 'Present status of forensic psychiatry in Denmark',
Acta Psychiat. Scand., pp. 176-180.
Christiansen, K.O., Moe, M., Senholt, L , (1972), 'The Efficiency of Detention
and "Special" Prison', Committee Report, Copenhagen,

20.

21.
22.
23.
24.
25.
26.
27.

28.
29.
30.

31.
32.
33.
34.

35.
36.
37.
38.

39.
40.
41.
42.
43.
44.
45.

Christiansen, K.O., Moe, M. and Senholt, L., (1972), 'The Efficiency of
Detention and "Special" Prison', Committee Report, Copenhagen, as discussed
in Svendsen, B,B. (1977), op. cit., p.178.
Discussions between Drs. N. Parker and. L. Walton, and Senior Researcher for
the Inquiry, December 1989.
Svendsen, B.B. (1977), 'Present status of forensic psychiatry in Denmark',
Acta Psychiat. Scand., pp.176-180.
Sturup, G.K. (1976), 'Forensic Psychiatry a n d A b n o r m a l Dangerous
Offenders', International
Journal of Offender
Therapy and
Comparative
Criminology,
p. 135.
Svendsen, B.B. (1977), op. cit., p. 178.
Walker, N., (1980), Punishment, Dangerousness
and Stigma: The Morality of
Criminal Justice, Oxford , Basil Blackwell, p.107.
Smith, R., (1984), Prisons
Health
Care, British Medical Association,
Devonshire Press, Torquay, England.
Professor T. Vinson, Submission to Social Development Committee, 20
November 1989; discusses the system of unit management of violent offenders
employed in Dutch prisons; and
Emmerik, J. van (1987), 'Detention at the Government's Pleasure: A Followup study of Patients released from the Dr. Henri Van der Hoeven Clinic', in
Brand-Koolen, MJM (Ed). (1987) Studies on the Dutch Prison
System,
Amstelveen, The Netherlands: Kuyler Publications., pp.117-136.
Home Office (1975), Report of the Committee
on l^entally
Abnormal
Offenders (Butler Report), London, HMSO. Cmnd.6244, pp.69-73.
Bottoms, A.E. & Brownsword, R. (1982), 'The Dangerousness Debate after the
Floud Report', British Journal of Criminology,
p.253.
Walker, N. (1978), 'Dangerous People', International
Journal of Law &
Psychiatry,
pp.37-49.
Walker, N. (1980), Punishment, Dangerousness
and Stigma: The ¡Morality of
Criminal Justice, Basil Blackwell, Oxford, p p . 1 0 1 - 1 0 4 .
Miller, M. (1987), op. cit.
Mr Justice Vincent, Minutes of Evidence, 19 October 1989, p.791.
Verin, J. (1981), 'Dangerousness Today', Revue de science criminelle et de
droit penal compare,
pp.665-677.
Esses, V.M. a n d W e b s t e r , C.D. (1988), ' P h y s i c a l A t t r a c t i v e n e s s ,
Dangerousness, and the Canadian Criminal Code', Journal of Applied Social
Psychology,
pp.1029-1030.
Bloom, J.D. and Rogers, J.L. (1987), op. cit., pp.847-853.
Wootton, B. (1959), Social Science & Social Pathology,
London, Allen &
Unwin, p.233.
Hoff, B.H. (1977), 'Patuxent and Discretion in the Criminal Justice System',
Bulletin of the American Academy of Psychiatry and the Law, pp. 144-160.
Halleck, S.L,, (1967), 'A Study of Causes, Punishment and Treatment',
Psychiatry and the Dilemmas of Crime, University of California Press, Los
Angeles.
Greenland, C. (1978), op. cit., pp.205-222.
Marchai, A. (1980), 'Current Problems in Criminal Policy - Punishments &
I n f r a c t i o n s ' , d e droit penal et de criminologie,
N 8-9-10, (Aug.Oct.), p p . 8 0 3 - 8 1 1 .
Dr. N. Parker, Minutes of Evidence, 21 February 1990, p.1142.
Jakimiec, J., Porporino, F., Addario, S. and Webster, C. (1986), 'Dangerous
O f f e n d e r s in C a n a d a , 1977-1985', International
Journal
of Law and
Psychiatry,
Vol. 9, 480.
Hoff, B.H. (1977), op. cit., pp.144-160.
Greenland, C. (1978), op. cit., pp.205-222.
Greenland, C. (1976), 'Dangerous Sexual Offenders in Canada' in Price,
R.R.and Gold, A.D., Legal Controls for the Dangerous Offender in Studies on
Imprisonment, Ottawa : Canadian Law Reform Commission.

46.
47.
48.
49.
50.
51.
52
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.

Greenland, C. (1978), op. cit., p.215.
Community Welfare Services Act 1970 (Vic.).
Community Protection Act 1990 (Vic.).
Victorian Sentencing Committee (1988), The Report of the Victorian
Sentencing Committee, Vol. 1, Attorney-General's Department, Melbourne,
p.118.
Australian Law Reform Commission (1987), Sentencing
:
Penalties,
Discussion Paper No. 30. Canberra, ALRC, pp.6-9.
Victorian Sentencing Committee, 1988, op. cit., Vol. 1, pp.120-121.
Veen (No. 1) [1979] 143 CLR 458,
Veen (No. 2) [1988] 62 ALJR 244.
Veen (No. 2) [1988] 62 ALJR 244.
Crimes Act 1958 (Vic.), s.21.
Ibid., s.21.
Heath, I.W., (1988), Indictable Offences in Victoria, 2nd ed., Melbourne:
Victorian Government Printer, p.293.
R V. Dixon-Jenkins, 14.A.Crim.R. 372.
Heath, I.W., (1988), op. cit., p. 295.
Thamm [1990] 14 Crim.LJ. 55.
Ibid., 56.
Letter from Attorney-General to Chairperson, Social Development Committee,
9 March 1990, p.1.
Ibid., p.2.
Dr. W. Barclay, op. cit., p.4.
Dr. G. Szmukler, Minutes of Evidence, 21 February 1990, p.1180.
Professor C.R. Williams, Minutes of Evidence, 21 February 1990, p.12061207.
Ibid., p.1208.
Jakimiec, et al, (1986), op. cit., pp.479-489.
Home Office (Butler Report) (1975), op. cit.
See for example dangerous offenders provisions of Denmark, Sweden and
Holland.

CHAPTER SIX
PROGRAMS FOR ASSISTING PERSONS WITH
SEVERE PERSONALITY DISORDERS
6.1

Failure of existing provisions and progranris

The Committee regrets that debate concerning the appropriate response to
offenders with severe personality disorders whose release is thought to pose a
threat to public safety has polarised around two options:

on one hand,

preventive detention via an amendment to the Mental Health Act 1986 and on
the other, preventive detention via a special provision within the Crimes Act
1958.

The following sections attempt an initial analysis of the way in which existing
provisions have failed to meet the needs of persons with severe personality
disorders. This failure has impacted upon community safety.

The chapter concludes by presenting a third option, that is, the most
appropriate response is to devise and enter into a negotiated agreement for
rehabilitation and eventual return to community living of the offender.

The

agreement would require enforceable sanctions and a commitment of resources
for some years.

This third option would preserve the dignity of the person concerned, provide
an opportunity for rehabilitation in a manner consistent with values and
principles held by our society and would also afford protection to the
community

6.1.1

Juvenile justice and child welfare systems

The Public Advocate, Mr Ben Bodna, pointed to the inadequate response of the
juvenile justice and child welfare systems to children and young people with
severe behavioural disturbances or personality disorders:
All of these people have had problems from an early
age and they would have been noticed from an early age
either by the educational system or by Community
Services Victoria and its predecessors. They have all
had contact. The simple fact is not enough has been done

for them in their formative years and they have risen
through the system to be nuisances or menaces.
The Committee should look at the variety of services
available to help children who come under notice at an
early age and who obviously have problems
in
adjusting to the community
The community should recognise those kids and start to
work with them so they do not become menaces and this
is an important part of ensuring that we do not have
the problems we ultimately have. ^

Dr Heather Manning, Psychiatrist Superintendent of the Victorian Children's
Court Clinic, stated in a submission to the Committee:
Of concern to us is the the shortage of specialist and
general counselling and supervision services in the
post-court
phase in certain regions,
especially
country Victoria. Because of this fact many disturbed
youngsters rapidly fail or regress, return to court and
are institutionalised - 'the revolving door'. ^
Dr Manning's submission indicated a need for the following units:
1.
2.
3.

short term secure unit for observation
and
assessment.
long term unit for the most difficult
and
unattached youngsters (up to 2 years).
transition unit for community
integration...^

Further, Dr Manning stated:
There are too few community resources for difficult
and disturbed adolescents of both sexes. There is urgent
need for additional specialist hostels and family group
homes with properly trained staff and
adequate
professional support and consultation. ^
The Committee shares the concerns of Mr Bodna and Dr Manning and is
convinced that appropriate early intervention would help to reduce the risk
posed to the community by persons with severe personality disorders.

6.1.2

The Office of Corrections

The Director-General of the Office of Corrections, Mr Peter Harmsworth
admitted the failure of his Office to respond to the needs of Mr Garry David
(GD):

VJe are looking at a program to help them [violent
offenders] cope in the community but it is one of the
things we have not done as well as we should have. I
give the example of GD [Garry David]. That was left
too late so his coping skills could have been better. A
lot of his manifestations in terms of threats, I have
been told, relate to his insecurity about being released.
He does not know how he will manage. ®
Mr Harmsworth further said:
we started too late. That is the simple answer.
We should have started two or three years ago with
GD
whilst we had knowledge of him, it was one of
those things we put off and with limited resources
dedicated to developing those programs that are
needed. ®
The Committee was concerned to learn that once having begun to attempt to
prepare Garry David for release, the Office of Corrections faced the problem
of having no suitable facility to which Garry David could be transferred.

Mr

Harmsworth described the pre-release program implemented until the Office
of Corrections was "run over by the media coverage":
The community corrections officer who was assigned to
him, together with the welfare office at Pentridge,
spent some considerable time with him in looking at
and developing a program for him. He was moved out of
H Division, where he spent a lot of his time and into B
Annex. He was certainly a handful in B Annex which
contains an intellectually disabled unit. ^
When asked by the Chairperson, "Why would you put him In there?", Mr
Harmsworth replied:
Finding a small unit where we could manage him in a
one to to one situation
our options are limited. ®
Ms Sue Wynne-Hughes, Executive Director, Office of Corrections added:
We had a welfare officer at Pentridge who was working
intensively with GD from September onwards. It was a
contract, in a sense, in that she was seeing him,
talking with him and working out possible
options
where he might live and so on. It was on the basis that
he did not slash and behave inappropriately. That was
going reasonably
well. He was transferred
to J
Division, which is a smaller unit of 70 persons. . . .He

lasted three weeks and
said, 'please, can I go back
to H Division; I don't want to slash up'. He normally
would slash. He said, 'I'm scared and frightened and I'm
being hassled by other prisoners'. ®
The Committee believes that if appropriate programs and facilities were
available within the Office of Corrections, offenders with severe personality
disorders could be assisted to successfully return to the community. The
Committee concurs with Mr Harmsworth that:

What we must examine is the preparation for release
and management of the person once back in the
community.
6.1.3

T h e existing parole s y s t e m

The Committee is of the view that the case at hand reflects not only the
correctional system's failure to provide programs but also the parole
system's incapacity to respond appropriately to offenders with severe
personality disorders.
In evidence before the Committee, Ms Wynne-Hughes discussed the incapacity
of the parole system to respond to offenders with severe personality
disorders:

The case of GD is a good example of someone who has
been denied parole. He is considered to be a too high
parole risk. People are concerned about what he may
or may not do on his release. A gap is there and we
should be working to provide intensive service for
those people who are really high risk. It can be
provided under intensive parole order. If the Adult
Parole Board could be assured that we had a small unit
where people were intensively supervised, it may
release some prisoners on parole. ' ^
Mr Harmsworth stated that:

[currently] we are just opening the gate and letting
people go. The proposal is that attendance at such a
facility would be part of the parole system and a
prisoner will reside in such a facility and be
supervised
In the case of GD the Adult Parole Board is denying
parole. Therefore, when he is released there will be no
restraints on him. ^^

An analysis of the decision making process by which the offender in question
was denied parole reveals the extent to which the parole system is underresourced. Ms Wynne-Hughes also stated:
The unfortunate situation with the GD case was that the
Parole Board came up with this scheme [of intensive
supported paroie] and they were not satisfied about his
management in the community so no parole was
given
My understanding is that they had no option but to say
they could not let him out on parole because they were
of a mind that he would not comply with his
parole
The strong view was they [the Parole Board] had a
community responsibility in terms of the way he may
respond when released and they were not satisfied
there was a support program available to him that
could reduce apprehensions about his dangerousness. ^^
When asked by the Chairperson what type of proposal the Office of Corrections
made to the Adult Parole Board, Mr Harmsworth replied:
We did not. One of my community based directors is a
member of the Board and would be aware of the
facilities and programs available. They obviously have
a good idea of what intensive parole is about. It still
was not good enough in terms of his [GD's] needs in
their minds from the advice they were given.

The Committee is of the opinion that the parole system should be underpinned
by an adequate range of options and resources to enable the eventual re-entry
into the community of offenders with severe personality disorders. The
Committee considers that the provision of additional parole options and
resources would be "a better way to go than just saying that some people are
16
too hard and they are then just pushed out the door".
The view that the parole system is under-resourced was confirmed by the
Chairman of the Adult Parole Board, His Honour Mr Justice Vincent.
Honour said:
With respect to facilities we are poorly off and there is
no doubt about that. This is a long term problem which
needs to be addressed.

His

6.1.4

Limitations

of

existing

health,

welfare

and

support

services

The Committee has noted that needs of persons with severe personality
disorders often remain not met because appropriate services do not exist or
because existing services find it too difficult to respond to the needs of such
persons.

Envoy David Eldridge of the Salvation Army described the accommodation needs
of persons with severe personality disorders:
They would be described as a difficult group by
mainstream services. In many cases we are forced to
look for inappropriate housing options, such as
boarding houses, where they might be able to spend a
few nights, and then we may have to put them in the
Gill Memorial Centre or any sort of temporary
situation that we can find. Again, that just exacerbates
their anger and sense of not being appropriately cared
for.

Mr Paul McDonald, Program Director, Cross Roads Youth Project, attending
before the Committee with Envoy Eldridge discussed the importance of
appropriate accommodation options for persons with severe personality
disorders:
It would certainly be a significant inroad. The people
we are talking about are usually non-compliant or
sociopathic type
it would certainly be a significant
inroad to offer them an accommodation option that is
secure which makes them immune from being rejected
or kicked out of that accommodation.

Envoy Eldridge discussed the type of response required of the Government:
There is a need for a range of flexible options rather
than a single track simplistic response
so that it
could reflect both the diversity of the problems and the
diversity of responses needed
Agencies that are prepared to sit in there with difficult
people and learn the skills of riding out the crisis and
getting a staff group to develop the expertise should
receive some extra support in that process. There are
agencies out there who are actually hanging in with
these people and are developing some expertise, but I
do not think they are very well supported at the
moment.

Mr Bert Watts, also of the Salvation Army, discussed the need for the
establishment of behavioural management programs in the community for
persons with severe personality disorders:
In our submission
we have argued for specialist
support workers
We have asked for appropriate
assessment to be made. When a person has been
assessed as having a personality disorder, something
should follow rather than what currently happens,
which is a person being told that he is not suitable for
the services offered by particular agencies
My
personal conviction is that these people can change. The
Willows program in South Australia [a residential
behavioural management program for six men at a
time] has demonstrated the possibility of these people
being worked with in a creative way. ^^
The Committee concurs with the Salvation Army witnesses that a range of
flexible and creative program options is urgently required for persons with
severe personality disorders who are often living in alienated circumstances
in the community. The provision of such options would in the long term
contribute to enhanced public safety.

6.2

Proposed
personality

programs

and

services

for

offenders

with

severe

disorders

The Committee is of the opinion that given the small number of offenders with
severe personality disorders in the correctional system at any one time, it is
possible, with appropriate resourcing, to respond effectively to the needs of
this group. Though figures are not precise, the Office of Corrections estimates
that at any one time there would be 20 - 25 offenders in custody ^^ and 5 15 offenders on parole or on community-based programs ^^ who would have
severe personality disorders. Offenders in custody and people on parole with
severe personality disorders may not in any way be dangerous.

Existing programs could be reinforced, expanded and in some cases new
programs will be required. The Office of Corrections has warned that the
inclusion of offenders with severe personality disorders will compromise the
value of the program unless adequate funding is provided. The emphasis in
responding to this group's need should be on sound management, individual
program planning and integration into the community.

6.2.1

Sentencing

The development of programs for offenders with severe personality disorders
recommended in proceeding sections would be assisted by the implementation
of the provisions of the new Penalties and Sentencing Bill. The Committee
understands that the Penalties and Sentencing Bill currently

before

Parliament outlines an:
Overall approach for promoting truth in
and creating more realistic penalties.

sentencing

A sentence will have to be proportional to the gravity of the offence and to the
offender's culpability.

It is likely that the Court

in determining

an

appropriate disposition will be able to assess the extent to which an offender's
condition influenced the offence. The Court will be able to set fixed terms
during which the offender is not eligible for release and during which the
offender is not eligible for parole. The present Bill provides for the phasing
out of automatic remissions and a policy that remissions will have to be
earned.This

may assist the Office of Corrections to encourage the

participation of offenders with severe personality disorders in programs
which seek to assist them to prepare for return to the community.

Emphasis should be on the early identification of prisoners with severe
personality disorders who exhibit highly disturbed and dangerous behaviour.
Every effort should then be taken to engage this person in preparation for
eventual return to the community.

6.2.2

Programs

for

prisoners

The Office of Corrections summarised the problems encountered with
responding to the needs of offenders with severe personality disorders.
The appropriate therapy for anti-social
personality
disorder.
is generally considered to be some form
of behaviour modification. Persons with an anti-social
personality disorder are often extremely resistant to
therapy and in such cases there is unlikely to be any
significant improvement in their behaviour. Hence
participation in programs must be voluntary
At
present there is no specific behavioural
therapy
offered
to anti-social
personality
disorder
prisoners

Programs already under way including the Drug and Alcohol Program, Sex
Offenders Program, the Psycho-Social Program and Intensive Parole Program
provide models from which responses could be developed. The new Violent
Offenders Program soon to be established at Pentridge and within the
community-based corrections program has the potential to be applied across
the prison population. (Appendix 4) ^^
The Office of Corrections suggests:
1.

Intensive psychotherapy and increased prisoner
management support by Office of Corrections
psychologists.
This option would comprise of intensive,
individualised behaviour modification programs
conducted by Office of Corrections psychologists,
together with more effective day-to-day
management of anti-social personality disorder
prisoners within the mainstream accommodation.
Additional training of custodial staff in behaviour
management techniques would be a key
component. During acute episodes the anti-social
personality disorder prisoners could be
transferred to the Psycho-Social Unit which is
being established within G Division.

2.

Establishment of a special accommodation unit.
A behaviour modification program-based unit for
severely behaviourally disturbed prisoners
could provide an intensive
therapeutic
environment which might benefit some
prisoners. Due to the problems associated with
grouping severely disturbed prisoners together a
very high level of resourcing would be required.
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The Committee is of the opinion that the viability of both services should be
explored.
People providing these programs will be drawn from Office of Psychiatric
Services, Community Services Victoria, Office of Corrections, nongovernment agencies and private practitioners. Psychiatrists, psychologists,
psychiatric nurses and social workers have particular skills which are
directly relevant to these programs.
The intensive prisoner management and support option should be resourced
through a separate budget allocation for offenders with severe personality

disorders.

The resource pool available to the South Australian Management

Assessment Panel for persons with behavioural disorders provides a viable
funding model. The Committee is convinced that there is no cheap solution to
the problem.

The funds would be used as required to reinforce, augment and expand existing
programs to meet the needs of particular offenders. The funds could be used to
employ specialist sessional staff who will train correctional officers and
conduct highly individualised programs for a set period.

The Committee acknowledges that it will take additional dedicated resources, as
has been found in South Australia.

6.2.3

Preparation

PQ

of prisoners

for

parole or

release

The Office of Corrections reports that:
The period immediately before release can be one of
considerable anxiety and stress for even ordinary
prisoners.
A
program
for
severely
personality/behaviourally disturbed prisoners would
need to incorporate a number of additional elements,
including:
assessment of the prisoner and advice to the Adult
Parole Board regarding appropriate therapeutic
program requirements that might be made a
condition of parole.
arrangement of post release services
temporary leave from prison to
contacts with community agencies.

establish

The Committee considers pre-release programs to be of crucial importance to
the successful return to the community and that every effort should be made to
prepare the offender for parole or release. A condition of parole could be to
participate in a behaviour management program, if such a program was
available.

During discussions conducted for the Committee, the Epistle Centre stated that
a comprehensive pre-release program would include:

Adequate notification of release or parole so that preparation can
proceed;
Discussion between prisoner and appropriate worker of that
prisoner's needs and expectations;
Establishing a relationship with an independent worker who will
assist with preparation for release and who will continue to support
the prisoner upon release;
Preparation for obtaining accommodation, employment or income
security (assistance to find way through social security maze);
Arranging personal documentation, e.g. means of identity, tax file
number. Medicare card;
Arranging personal finances, e.g. opening a bank account;
Bridge building, e.g. establishing positive relationships with family,
friends, workers of support agencies;
Preparation to attend to own health needs, e.g. becoming aware of
health needs, learning how to attend to those needs and making contact
with health agencies and health workers; and
Learning constructive methods of responding to anxiety, frustration
and anger. ^^
Further important components of a program designed to prepare an offender
for return to the community in the opinion of the Epistle Centre would
include:
learning and practising methods of negotiating with people, e.g.
landlords, shopkeepers, employers. Commonwealth Employment
Service staff, etc.;
access to the community custodial program, i.e. day leave to:

(i)

learn use of public transport;

(ii)

practise daily activities, e.g. shopping, banking, filling in
forms;

(i i i)

enrol in a Technical and Further Education course or sit in
on a class;

(i V)

arrange accommodation;

{V)

obtain emergency cash;

(V i )

become familiar with new living environs;

(vii)

make contact with support and health workers, e.g. attend
Corrections Health Service's Out-patient Clinic, etc.; and

(V i i i)
6.2.4

Parole

make contact with parole officers. ^^
Progranns

Parole provides a mechanism for the supervision of and integration back into
the community of offenders.
Under current rules the dilemma is that an offender with a severe personality
disorder either serves less time in gaol to provide for extended parole or
receives a longer sentence to cover the period of extended parole.
An alternative approach would be to negotiate earlier parole in exchange for
parole supervision which could extend beyond the full original sentence. For
example, an offender who is sentenced to five years jail for a violent offence
may be given parole as early as after three years in exchange for agreeing to
parole supervision for four years.
The Hon. Rob. Maclellan, MP, put the following question to Mr Justice Vincent,
Chairman of the Adult Parole Board:
Do you believe that the Parole Board could play a role
in negotiating and bargaining an earlier release in
exchange for longer supervision? That would mean
supervision even beyond the maximum. ^^
His Honour replied:
I would not be opposed to any bargain of that kind as a
matter of principle.
Obviously, it is very important
that we do what we can to effect that re-integration,
particularly in relation to the sexual offenders, and
we do have an obvious measure of sensitivity to the

risk they represent. With a number of people we have
a feeling that it would be much better if that kind of
supervision and monitoring was done
a bargain of the kind which is suggested could
certainly be effected on some occasions. ^^
His Honour was of the opinion that this approach to parole would advance both
the individual prisoner and the community. ^^ The proposal highlights the
tension between the different aims of the criminal justice system, that is of
punishment, protection and rehabilitation. The aims of punishment of the
offender and protection of the community are generally compatible. However,
the aims of protection of the community and rehabilitation of the offender may
at times not be compatible. The Committee is of the view that unless a range of
sound options is developed for the rehabilitation of the offender then, in the
long term, the safety of the community is not enhanced.

His Honour further stated:
If I had my way, I would be happy for that kind of
bargaining arrangement to operate, but I would need to
have appropriate
hostel environments
properly
staffed. I would want to see appropriate mechanisms
for employment and drug rehabilitation.
The whole
deal would have to be integrated so that we were doing
something that was genuine and serious.
We have a lot of trouble with the accommodation side of
it. The simple reality is that the lower down the totem
pole one is when one comes out of goal, the more
difficult it is for one
We rely upon the work of the Epistle Centre and
other agencies of that kind. Without them we would be
in a hopeless position
One of the ways
we may
be able to address the problem of overcrowding of our
prisons would be to adopt that kind of bargaining
process. We could have hostel-type accommodation and
compulsory residence within that environment as a
part of the terms of parole. That would give
opportunity for training programs, re-integration and
the search for employment opportunities. ^^

In a submission to the Committee, Dr D.M. Thomson, Senior Lecturer in
Psychology, Monash University, added:
When parole is being considered for persons with
personality disorders granting of parole may be made
conditional
on that person participating
in a
behavioural management program. Thus, requirements

imposed on persons with personality disorders are
little different from those imposed on persons with
alcohol or drug addictions. ^^

The Committee recommends the Government establishes an independent review
of the parole system focusing on the legislative provisions, operational
procedures and programs required to achieve a better balance between the
rehabilitation of violent and disturbed offenders and the protection of the
community.

In particular the review should examine advantages of

establishing a negotiated system of longer parole supervision by either of the
means outlined above.
6.2.5

Community-based programs for the support of offenders
upon release

A key issue in enabling offenders with severe personality disorders to
successfully return to the community is the availability of post-release
support services. The Office of Corrections said that where possible, postprison programs should have continuity with in-prison programs.
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Programs and approaches used in other fields provide models which could be
adapted to meet the specific needs of offenders with severe personality
disorders.
Supported accommodation programs
The Epistle Centre which provides services to offenders upon their release has
applied for funding from the Office of Psychiatric Services to establish a
supported accommodation program for up to six psychiatrically disturbed
offenders (Appendix 6).
(i)
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If funded this program will:

Provide transitional accommodation and will be staffed 24 hours a
day;

( i i)

Be oriented toward assisting the residents to develop living skills and
strategies for problem solving;

(iii)

Also aim to link the resident to existing health, welfare and
employment programs in the local area;

(iv)

Help prepare the person for moving into mainstream supported
accommodation services or for living independently; and

(V)

For those leaving the program, follow-up and outreach services will
be made available.

The Committee considers that this program, though geared to psychiatrically
disturbed offenders, provides a model for assisting offenders with personality
disorders to re-enter the community.

Consideration should be given to

exploring whether a similar program could cater for offenders with severe
personality disorders.

Additional funding would need to be made available

from both the Office of Corrections and other relevant Government
departments.

The Committee has noted that non-government agencies are

leading the way in developing a range of supported accommodation options for
disturbed offenders. The Committee urges that the expertise and knowledge of
non-government agencies be utilised in the development of appropriate
programs.

The Committee considers the establishment of an adequately resourced
supported accommodation program for offenders with severe personality
disorders to be a matter of urgency.
Health, employment, training and welfare services

It is said that offenders with anti-social personality disorders have great
difficulty in gaining access to community-based programs because of their
disruptiveness and aggressive behaviour.

The problem of how to assist

participation in such services still needs to be addressed. One approach would
involve a person paid to assist the offender to make contact with health,
employment, training and welfare agencies and to ease his or her way into
40

accommodation and employment.
Behaviour management

programs

Dr D.M. Thomson, Senior Lecturer in the Psychology Department at Monash
University, discussed the usefulness of behaviour management programs for
offenders with personality disorders:

What has to happen is that control of the inappropriate
behaviour of a person with a personality disorder be
internalised. One technique which, in conjunction with
other approaches, has produced promising results is
that of 'behaviour modification'.
This technique, by
employing
appropriate
positive
and
negative
consequences over a range of situations has been shown
to be effective, and is currently being used in the
treatment of sex offenders. ^^

Such programs would be designed on the basis of rewarding appropriate
behaviour and meeting the specific needs of individuals.

Dr Thomson said such programs could be usefully employed with offenders
who have personality disorders who:

(i)

Have received a Community Based Order; or

( i i)

Are serving a period of imprisonment; or

( i i i) Have been released on parole.''^

The Committee concurs with Dr Thomson that behavioural management
programs are critical in assisting offenders with severe personality disorders
to return successfully to the community.

6.3

Negotiated and phased return to community living

6.3.1

The need for voluntary

participation

The weight of evidence before the Committee concluded that rehabilitation
programs for offenders and persons with severe personality disorders have
little chance of succeeding unless the programs are entered into voluntarily.
The Office of Corrections in a submission to the Inquiry stated:
Persons with an anti-social personality disorder are
extremely resistant to therapy
hence, participation
in programs must be voluntary. ^^
The Royal Australian and New Zealand College of Psychiatrists also stated:

A pre-requisite for any charige in personality
functioning is a desire by the individual to deal with
his or her problems
Involuntary treatments
imposed on a person not motivated to change have no
chance of success. ^
This view is supported by Dell and Robertson, authors of a recent major study
of the British Mental

Health Act.

Dell and Robertson and the

Butler

Committee argue that to be successful treatment should be on a voluntary
basis.

6.3.2

New

statutory

provisions

Additional statutory provisions may be needed to enable the negotiation of a
binding agreement between the Government and individual offenders as to how
rehabilitation and return to community living will occur.

The fact that there

are sanctions should not destroy the voluntary nature of the agreement.

Characteristics of an offender for whom this might be appropriate would
include a person with a severe personality disorder, a history of violent
offences against persons, and long periods of institutionalisation.

This

offender would of necessity be one who recognises that he or she requires
support and supervision to facilitate successful return to the community.

For

example, Garry David through his solicitor has expressed willingness in
principle to enter into an agreement about his rehabilitation.

The statutory provisions would provide for the following to be negotiated
between the Government and the offender:

The mechanism by which the agreement will be negotiated between
the two parties;

The mechanism by which rehabilitation will occur;

The mechanism by which the person will re-enter the community;

The place or places where the person will live (e.g. in an institution
or in a secure supervised hostel, etc);

The type of educational, training, employment and support programs
which will be made available to the offender;
The way in which the health needs of the person will be met; and
The mechanism by which the agreement is periodically renegotiated.
In the interests of public safety, the provisions, though entered into
voluntarily, would necessarily have sanctions.

Both parties would therefore

need to agree on the degree and nature of the sanction.

A breach of the

agreement could constitute a criminal offence or contempt of court.

In this

Interim Report the Committee does not express a final view as to what is the
appropriate forum for negotiation and approval of these agreements. Both the
Supreme Court and the Adult Parole Board may have a role.
6.3.3

Appropriate response to the needs of Garry David

The Hon. Rob. Maclellan, MP, Shadow Attorney-General, discussed with Mr
Ian Proctor, Solicitor for Garry David, the concept of Garry David agreeing to
enter a therapeutic community.

Mr. Andrew Crockett, Director of the Legal

Aid Commission of Victoria, formally replied on 9 April 1990, expressing
support in principle, for such a Voluntary agreement':
I am instructed that Mr. David is willing to voluntarily
enter such a [therapeutic]
community
on the
understanding that the 'voluntariness' would have a
degree of coercion.
However, before he would agree to such, he would have
to be satisfied that there was a fair mechanism by
which the element of coercion could be removed. Mr.
David points out that he has consistently said that he
would not be able to survive in the wider community if
released straight to it and that he is certainly in need of
rehabilitation. ^^
The Committee is of the view that Garry David could negotiate to engage in
rehabilitation as a resident in a 24-hour supervised accommodation.

The

Committee recognises that the community would require this accommodation
to be high security, at least in the initial stages. Rehabilitation and adequate
security provisions are not inconsistent.

In such a structured environment

Garry David would be able to participate in behaviour management and

training programs. This would be resource- and staff-intensive and geared to
his eventual return to community living.
undertaken rehabilitation is improbable.

Unless this course of action is
This would also build on the work

commenced by the Office of Corrections.
In what is clearly the most difficult case identified, the Committee sees a way
ahead.

6.3.4

A hypothetical case study and agreement

Background:
Mr B. at the age of 19 was convicted of manslaughter for
the murder of a fellow resident of a boarding house.

He

had lived in juvenile justice institutions for some years
as a child and had a history of threatening, assaultive and
explosive behaviour. As a child he was considered to be
'uncontrollable' and subject to fits of extreme rage.
Prior to the offence he had consumed a large amount of
alcohol. An argument between he and the victim ensued
with tragic consequences.
Mr B was sentenced to 12 years imprisonment and was
released after 9 years.

In prison he was noted for his

severely disturbed and violent behaviour, his tendency to
explode with anger In the face of frustration and his
inability to get on with fellow prisoners.

A month after

his release, following a minor difference of opinion, he
again took the life of a person with whom he was drinking.
He was again convicted of manslaughter. He is now due for
release. Because of his explosive behaviour he has spent
most of his sentence in maximum security

settings.

Concern has been expressed by the Adult Parole Board,
the Office of Corrections and the Victoria Police about his
ability to cope upon release.

Mr B expresses concern

about his ability to control his anger.

He is concerned

about what he might do if he has a disagreement with
someone. Mr B is requesting help.
The Court Hearing:
Mr B would be legally represented and his counsel would
put Mr B's proposal to the Court. The Attorney-General
or his representative would put the

Government's

proposal to the Court. Both parties would then discuss all
proposals before the Court.

An agreement would be

reached through negotiation.
The Agreement:
I will reside at X, a drug and alcohol rehabilitation
centre

for

24

months,

and

will

undergo

a

structured rehabilitation program.
I will abstain from the consumption of alcohol.
I will meet monthly throughout the duration of this
agreement with a person appointed by the Court to
monitor my progress and condition.
I will not leave X Centre during this period unless
with the agreement of the Centre Director.

If day

leave is granted I will abide by the conditions of that
leave.
During this period I will undertake studies in sign
writing.

I will receive weekly instruction from an

especially appointed TAPE teacher.
After the first 24 months I will reside at a 24 hour
supervised hostel.

I will continue to abstain from

the consumption of alcohol.

At the hostel I will be supervised daily by a support
worker.

I will report my movements to the

program director on duty.
I will return to the hostel before 8.00 pm each
night for the the first 12 months.

During the

second 12 months I will return by 9.00 pm and
during the third twelve months by 10.00 pm.
I will have a weekly appointment with a doctor from
the local community health centre for the first 24
months of my residency at the hostel. After this I
will proceed to a fortnightly appointment.
I will

participate

in employment

and

work

preparation programs, continue my TAPE studies
and will enter employment at the appropriate time.
I will reside at the hostel for 3 years and will
submit

myself

to

the

supervision

of

a

worker/person especially appointed.
Sanctions:
I understand that a breach of this agreement will
constitute a criminal offence punishable by a
maximum penalty of 3 years imprisonment.
If the person appointed to monitor my progress
becomes concerned about my condition I agree to
return to the Court to re-negotiate the agreement.
I will enter into an agreement about the sanctions
which will apply if I breach a component of the
structured program at X Centre.

Mechanism for review of agreement:
I will have the right to make an application to the
Court every 18 months to have this agreement renegotiated

6 .4

Community based preventative programs
The Committee recognises the need for programs in the community to identify
and help people with severe personality disorders before they get into trouble.
The earlier they are helped, the better.

The programs would also provide

backup to the criminal justice system so that people diverted from the courts
are assisted upon their release from custody.
These issues will be further developed in the final report which will address
the terms of reference in full.
6.5

Summary
The Committee considers that in responding to the needs of offenders with
severe personality disorders, the emphasis should be on behaviour
management in conjunction with supervised accommodation, leading to
behaviour modification and eventual return to the community.

6.6

Recommendations
The Committee recommends:

6.

That statutory provisions be developed to enable the Government
and a small group of severely disturbed offenders to establish an
individually

negotiated agreement

as to how rehabilitation and

release will occur.
7.

That the Government establishes an independent review of the
parole system focusing on the legislative provisions, operational
procedures and programs required to achieve a better

balance

between the rehabilitation of violent and disturbed offenders and

the protection of the community by early release, longer parole
or extension of parole beyond the full sentence.

8.

That

behaviour

management

programs

be

developed

and

implemented for offenders with severe personality disorders who
are detained

in prison or on Community

parole and post-release.
range

Based Orders,

during

Expertise should be drawn from a wide

of skills and disciplines

(paragraph

6.2.2) and the

lead

agency should be the Office of Corrections.

9.

That

the

focus

of

behaviour

management

programs

be

upon

preparing the offender for a successful return to the community.

1 0.

That the Government commits a specific budget allocation to the
Office

of

Corrections

for

behaviour

offenders with severe personality

1 1.

That these funds
conviction,

management

and

for

disorders.

be used to augment

pre-release

programs

parole

or establish

programs

as

new

post-

required

to

in the community

to

assist the return of offenders to the community.

12.

That

a range of programs

support

the

appropriate,

above
Health

be developed

programs

for

Department

offenders and
Victoria,

involve,

Community

where

Services

Victoria, the Office of Corrections and non-Government agencies.

1 3.

That as a matter of urgency, the Office of Corrections as lead
agency,

together

with

Health

Department

Victoria,

Community

Services Victoria, the Ministry of Housing and Construction and
relevant

non-Government

accommodation
disorders.

Committee Room,
9 May 1990.

program

for

agencies
offenders

establish
with

a

supported

severe

personality
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VICTORIA

MINISTER FOR HEALTH
PLEASE ADDRESS

5 5 5 C O L L I N S STREET

CORRESPONDENCE TO

MELBOURNE

BOX 4 0 5 7

TELEPHONE 6 1 6 7 7 7 7

MELBOURNE. VICTORIA

r-^iAi DCVELOPMEtNT
'•-/•.^IITTEE

AUSTRALIA. 3 0 0 1

-8FEBi990
DOC. No.

(AREA CODE 03)

05
904 M07 07269

Mrs. M. E. Ray
Chair
Social Development Committee:
Inquiry into Mental'Disturbance
and Community Safety
5th Floor
35 Spring Street
MELBOURNE
VIC.
3 000

Dear Mrs. Ray,
I would be pleased if the Social Development Committee Inquiry
which you Chair could advise on what forms of legislation might
be considered as applying to persons with a severe personality
disorder and/or a mental illness who present a danger to the
community. While this question clearly falls within the
reference to your committee, advice on this area of your
Inquiry by March 2, 1990 would be very helpful.
Yours sincerely.

h.

//
CAROLINE HOGG,
//
Minister for Health.

VICTORIA

MINISTER FOR HEALTH
P U U S I AODRKSS
CORRESPONDKNCC TO
BOX 4097
•ILBOURNt. VICTORIA
AUSTRAUA. 3001

99S COLUNS STRCrr
MKLBOURNE
TILEPNONK
7T77
(ARCACOOCOS)

March 1, 1990

Mrs. Margaret E. Ray, M.P.
Chairperson
Social Development Committee
19th Floor, Nauru House
80 Collins Street
MELBOURNE
VIC.
3000

Dear Mrs. Ray,
RE: IHTERIM REPORT CONCERHING RESPONSES TO
PERSONS WITH SEVERE PERSONALITY DISORDER
WHO ARE A RISK TO PUBLIC SAFETY
If the Social Development Committee, in the course of its
interim report, recommends any form of legislative change, I
would be pleased if draft amendments or draft bills could be
included in the tabled report. I will arrange for the help of
Parliamentary Counsel in this task as soon as the Committee
indicates its need for such assistance.
I

I trust that this extra requirement will not delay the tabling
of the interim report in Parliament.
Yours sincerely.

CAROLINE HOGG,
Minister foy Healtl^
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LIST OF SUBMISSIONS
Government Agencies
Amalgamated Melbourne & Essendon Hospitals
Children's Court Clinic
Community Services Victoria
Corrections Health Service
Geelong Hospital, E.C. Dax House
Glenhuntly Centre
Health Department Victoria
Heatherton Hospital
Intellectual Disability Review Panel
Lakeside Hospital, Ballarat
Larundel Hospital
Law Reform Commission Victoria
Melville Clinic
Mental Health Review Board
Ministry of Education
Ministry of Housing and Construction
North-Eastern Alliance for the Mentally III (NEAMI)
Office of Corrections
Office of Intellectual Disability Services
Office of Psychiatric Services
Office of the Public Advocate
Pleasant View Centre
Royal Park Hospital
Royal Prince Alfred Hospital, Regional Brain Damage Unit
S.A. Department for Community Welfare
Smith Street Clinic
Social Planning Advisory & Co-ordination Group, Traralgon
South Eastern Child and Family Centre
Victoria Police, Research & Development Department
Victoria Police Surgeon
Non-government

Agencies

ACTIVE - Victorian Hyperkinetic Children's Association
Addcare
ADDREC Inc. (Alcoholism & Drug Dependence Recovery Centre)
Alcohol Related Brain Injury Accommodation with Support (ARBIAS)
Alzheimer Society of Victoria
Association of Independent Schools of Victoria Inc.
Association of Mental Health Social Workers (AMHSW)
Association of Relatives & Friends of the Emotionally and Mentally III
(ARAFEMI) Victoria Inc.
Australian Dutch Community Services
Australian Greek Welfare Society
Australian Medical Association (Victorian Branch)
Australian Psychological Society, Victorian Branch
Ballarat Base Hospital
Barwon Regional Asscn for Alcohol & Drug Dependence Inc.
Bendigo Community Support Association
Catholic Education Office of Victoria
Catholic Family Welfare Bureau, Dandenong
Changing Attitudes Towards Schizophrenia (CATS)
Citizens' Commission on Human Rights
Coalition for Social Justice in Mental Health

Coalition on the Behaviourally Disturbed Homeless
Crest Project
Crossroads Youth Project
Eastern Region Mental Health Association
East Gippsland Alcohol and Drug Service
Epistle Post Release Service
Ethnic Communities' Council
Ex-Offenders with Psychiatric Disabilities Project - Steering Committee
Gesher House
Gippsland Accommodation & Rehabilitation Support Service
Lakes Entrance Community Health Centre
Law Institute of Victoria, Human Rights and Administrative Law Sections
Lifeline Geelong
Hanover Welfare Services
Headway Victoria
Hillcrest Hospital, SA
Hospital Employees' Federation No. 2 Branch
Human Rights Committee, Law Institute of Victoria
Inter-Church Trade and Industry Mission
Maroondah Hospital
Men's Counselling Centre & Gill Memorial Home
Mental Health Legal Centre Inc.
Mountain District Community Health Service
NADRASCA Incorporated
North-Eastern Alliance for the Mentally III (NEAMI)
North West Community Assessment and Treatment Team
Odyssey House
Palm Lodge Rehabilitation Centre
People Against Power Abuse
Personal Emergency Service
Peninsula Psychiatric Services Inc.
Phillip Institute of Technology, Disability Program Evaluation Unit
Plenty Hospital Mobile Treatment Team
Prahran City Parish
Prison Fellowship of Australia - Victoria Council
Ramsay Health Care Victoria Ltd
Regina Coeli Community
Sale Prisoners' Aid Group Incorporated
Schizophrenia Fellowship of Victoria, Inc.
Schizophrenia Fellowship, Ballarat Branch
Schizophrenia Fellowship Family Support Group, Rosanna
Schizophrenia Fellowship, Geelong Branch
Schizophrenia Fellowship, Gippsland Branch
Schizophrenia Fellowship, South Gippsland Branch
Schizophrenia Fellowship, Wangaratta sub-Branch
Schizophrenia Group, Waverley
Spastic Society of Victoria
Specialist Child & Family Services
St Mark's Community Centre
St Mary's House of Welcome
The Mental Health Legal Centre
The Richmond Fellowship of Victoria
The Royal Australian & New Zealand College of Psychiatrists
The Salvation Army
Victorian Asscn for the Care and Resettlement of Offenders (VACRO)
Victorian Community Managed Mental Health Services Inc. (Vicserv)
Victorian Council of Civil Liberties, Mental Health Subcommittee
Victorian Health Department Psychologists' Association

Victorian Mental Illness Awareness Council Inc.
Westadd Inc.
Westraid Incorporated
Westvale Christian Centre
individuals
Mr J. Alexander
Ms E. Ambrosius
Anonymous
Anonymous, Prahran
Mr D.R. Anderson, Bendigo
S.C.I.Office de Auchenblae, Richmond
Ms J. Auranaunello, Wangaratta
Dr W.A. Barclay, Darwin, NT
Dr D.T. Barnes, East Melbourne
Mr & Mrs R.J. Bartlett, Portland
Dr M.K. Benjamin, Geelong
Dr J.H.W. Birrell, Point Lonsdale
Mr E.S. Blain, Warrnambool
Mr S. Bottomley, Canberra
Ms H. Bowman, Northcote
Mrs M.L. Bramali, Canberbury
Mrs E.U. Brown, Mt Waverley
Mr G. Cameron, Burwood
Mr J.H. Campbell, Black Rock
Mr I. Carnegie, Eltham
Mr R.J. Clark, South Oakleigh
Confidential, East Doncaster
Confidential, Frankston
Confidential, Lr Templestowe
Confidential, Mt Clear
Confidential, Warrnambool
Dr N. Connell, Norman Park, Old
Mr V. Cotton, Ballarat
Mrs P. Crosthwaite, Beechworth
Dr E. Cunningham Dax, Albert Park
Mrs R.W. Drummond, Croydon
Mrs M.E. Duncan, Tarrawingee
Ms S. Dunlop, Alice Springs, NT
Dr J. Ellard, Greenwich, NSW
Dr J . L Evans, Frankston
Mr A. Freiberg, Clayton
Dr J.M.G. Grigor, Rosanna
Mrs M. Grummet, Camberwell
Dr T.M. Hardiker, Dandenong
Mrs G.A. Heisler, Balwyn
Mrs J.I. Hopkins, Swan Hill
Professor I.H. Jones, Hobart, Tas.
Mr P. Lawless, Melbourne
Dr J.M. Lawrence, Brisbane, Old
Dr D. Leonard, Parkville
Mr B.E. Le Page, East Ivanhoe
Dr W.E. Lucas, Eastwood, SA
J. Maher, Nyah West
Mr & Mrs L. Manno, Mill Park
Ms M.M. McCutcheon, Heidelberg West
Mr & Mrs A.W. McDonald, Wangaratta

Ms J.A. McGrath, Keysborough
Mr A.G. Mackenzie, Winchelsea South
I. Meharry, S. Gooch & P. McCarthy, South Caulfield
Mrs M.P. Meldris, Noble Park
Professor G. Mellsop, Wellington, NZ
Dr W. Middleton, Herston, Qld
Dr S. & Ms M. Moraitis, St Kilda
Ms J. Norman-Bail, Ararat
Dr K.P. O'Brien, Adelaide, SA
Mrs M.T. O'Donoghue, Albert Park
C. O'Meara, Mt Waverley
Dr N. Parker, Melbourne
Mr E.L Place, Windsor
Mr I. Proctor, Melbourne
Professor B. Raphael, Herston, Qld
Dr J.G. Reddan, Brisbane, Qld
Dr S. Rose, Kew
S.C.I. Office de Auchenblae, Richmond
J. Sexton, Kialla
Mr W. Shields, Apollo Bay
Dr D. Sine, Melbourne
Ms M. Taylor, Macleod
Mr C.L Ten, Clayton
Mr P.L. Tester, Ballarat
Dr D.M. Thomson, Clayton
Ms S.M. Thursfield, East St Kilda
Professor T. Vinson, Kensington, NSW
Mrs C. Wadda, Mt Martha
Mr S. Wallace, Clayton
Mrs A. Waugh, Dandenong North
Dr H.A. Whiteford, Brisbane, Qld
Mrs C.L. Willis, Warrnambool
Professor C.R. Williams, Clayton

LIST OF WITNESSES
MELBOURNE 10 JULY 1989
Mr B. Bodna

Public Advocate

Dr D. Neal

Law Reform Commission of Victoria

Ms P. Harper
Mr K. Williams
Mr A. Rassaby
Ms B. Spalding
Mr J. Herd
Ms P. Wisdom

Health Department Victoria
Community Services Victoria

Mr P. Harmsworth
Ms S. Wynne-Hughes

Office of Corrections

Dr D. Wells

Victoria Police Surgeon

Mr C. Denton
Ms L Chapman

Representing Community Health Centres

MELBOURNE 19 JULY 1989
Mr J. Rimmer
Professor B. Singh
Dr D. Legge
Mr H, Raysmith
Mr S. Kerr

Health Department Victoria

Ms J. Player

Association for Relatives and Friends of
the Emotionally and Mentally III

MELBOURNE 2 AUGUST 1989
Mr J. Rimmer
Professor B. Singh

Office of Psychiatric Services

Ms K. Nash
Ms B. Mander
Ms B. Champion

Ministry of Education

Dr M. Leggatt

Schizophrenia Fellowship

MELBOURNE 9 AUGUST 1989
Dr A. D'Arcy

Royal Melbourne Hospital

Mr W.F. Pocock

Catholic Education Office

MELBOURNE 25 SEPTEMBER 1989
Ms M. Santiago
Mrs P. Threlfall

Headway Victoria

Mr I. Meharry
Ms E.Gooch

Private individuals

Ms T. Bates
Mr D. Plant
Mr J. Macdonaid
Mr F. Hytten

Victorian Community Managed
Mental Health Services

Ms J. Player
Ms K. Hampton
Ms H.E. Martin
Ms P. Hacohen

Association of Relatives and Friends
of the Emotionally and Mentally III

Mrs M. Moraitis

Ethnic Communities Council

Ms L Grimshaw
Ms V. Rich
Mr T. Scanlon
Mr D.J. Patterson
Dr J.E. Hoult

Victorian Mental Awareness Council

Community Psychiatrist

MELBOURNE 27 SEPTEMBER 1989
Mr A.J. Lawson

Guardianship & Administration Board of
Victoria

Mr B. Bodna

Public Advocate

Dr A. Kapardis
Ms A. Mulder
Mr C. Borthwick

Community Visitors Board

Dr P. Doherty
Dr V. Voudouris
Mr B. Toohey
Ms C. Byrne
Ms S. Morgan
Mr C. Jack
Mr K. Groombridge

Plenty Hospital

Mr T.J. Daly

Health Department Victoria

Mr B.F. Luby

Health Department Victoria

Dr D. Burke

Australian College of Rehabilitation Medicine
(Victorian Branch)

Dr H. Raysmith
Ms K. Roger
Dr P. Holman

Health Department Victoria

Mr B. Newton

Health Department Victoria

MELBOURNE 4 OCTOBER 1989
Mr P. Bartholomew
Ms R. Clark
Mr G. Radler
Mr K. Williams
Mr A. Newman
Mr J. Herd

Community Services Victoria

Capt. L. Edwards
Mr G. Brown
Mr B. Watts

The Salvation Army

Mr D. Field

Hanover Welfare Services and Gordon House

Mrs R. Webster
Mrs R. Drummond

Changing Attitudes Towards Schizophrenia

Ms V. Katsianis
Ms L. Zaparas

Australian Greek Welfare Society

Mrs H. Martin

Private Individual

MELBOURNE 5 OCTOBER 1989
Mr G. Naughtin
Miss B. Potter
Ms M. McLaren

Alzheimer's Disease and Related
Disorders Society of Victoria

Senior Sgt M. Eadon
Inspector J. Wilis

Victoria Police

Mr J.R. Rimmer
Mr S.R. Kerr

Health Department Victoria

Mr D. Hall
Ms K. Somerville
Mr F. Hytten

The Richmond Fellowship

Dr H.M. Manning

Children's Court Clinic

Mrs G.A. Heisler

Private Individual

MELBOURNE 18 OCTOBER 1989
Ms K. Williams
Mr P. Nuzum
Mr W. Bushby
Mr M. Blair
Mr K. Carter

Hospital Employees Federation

Mr P. Harmsworth
Ms S. Wynne-Hughes
Mr S.R. Kerr

Office of Corrections

Mr
Mr
Mr
Mr

W.J. Kidston
A.V. Cahir
K.W. Downie
P.R. Lake

Ministry of Housing and Construction

Envoy D. Eldridge
Mr P. McDonald

Crossroads Youth Project, The Salvation Army

Dr M. Leggati

Schizophrenia Fellowship

Mr J.H. Campbell

Private Individual

MELBOURNE 19 OCTOBER 1989
Dr M. McKenzie
Dr J. Birrell

Australian Medical Association

Dr G. Szmukler
Dr D. Leonard
Dr W. Pring

Royal Australian & New Zealand College
of Psychiatrists

Mr Justice Vincent

Adult Parole Board

Mr N.R. Rees

Mental Health Review Board

Mr I. Proctor

Legal Aid Commission of Victoria

Mr S. Eastop

Western Region Accommodation for
People with Intellectual Disability

Mr J.M.M. Lamberti

James McGrath Foundation (Odyssey House)

TRARALGON AND MORWELL 22 NOVEMBER 1989
Mr L George
Dr C. Adamokah
Mrs M. Pearce
Mr B. Jenner

Health Department Victoria

Commr K. Sunderland
Ms M. Thompson

Latrobe Regional Commission

Mr L George
Mr T. Bailey
Mr M. Diamond
Mrs D. Mitchell
Mr T. Voight
Ms V. Canister

Specialist Child and Family Services

Mr L. Allison
Rev L. Biggs
Mr K. Giertz
Mrs J. Giertz
Mrs M. Ireland
Mr M. Mastwyk

Schizophrenia Fellowship (Gippsland Branch)

Ms M. Macs

Wonthaggi District Hospital

Mr R. Moore
Miss S. Roberts

Lakes Entrance Community Health Centre

BALLARAT AND ARARAT 28 NOVEMBER 1989
Mr N. McArdle
Dr M. Tobin
Mrs J. Pool
Mr G. Shuttleworth
Mrs F. Robinson
Mrs H. Kelly-Borg

Health Department Victoria

BALLARAT 29 NOVEMBER 1989
Mrs L Gathercole
Mrs J. Heys
Mrs J. Heys

)
)
)

Schizophrenia Fellowship (Ballarat Branch)

Mr R. Brink

Barwon Psychiatric Resources Council

Sister G. Fitzpatrick
Brother P. Flint

St Helens Special School - North Geelong
St Augustine's Special School - Belmont

Ms E. Lorkin
Mrs C. Fogg
Mrs M. Higgs

)
)
)

Schizophrenia Fellowship (Geelong Branch)

Mrs M. Drayton
Dt T. Callaly

)
)

Health Department Victoria

Mr W. Jenkins

Bendigo Community Support Association

Mr D. Breen

Office of Intellectual Disability Services

Mr. Oakley

Private Individual

MELBOURNE 14 FEBRUARY 1990

Ms C. Lowy

Lecturer in Legal Studies, La Trobe University

Mr T. Daly
Dr P. Eisen

Health Department Victoria

MELBOURNE 21 FEBRUARY 1990

Dr N. Parker

Forensic Psychiatrist

Mr P. Harmsworth
Ms S. Wynn-Hughes

Office of Corrections

Dr G. Szmukler
Dr D. Leonard

The Royal Australian and New Zealand College of
Psychiatrists

Professor R. Wlliams

Monash University

APPENDIX 3

ADVICE FROM THE ATTORNEY GENERAL OF VICTORIA
REGARDING THE OPERATION OF SECTIONS 20 AND
21 OF THE CRIMES ACT 1958
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Attorney-General
I clcphüfic: (Ü3) m

6777

2CX) Queen Street
Melbourne, Vic. 3000

Victoria

Iclcx: 152158
•acsimilc: 67 4217

SOCIAL Oev^LOPMENT
Mrs Margaret Ray MP
Chairperson Social Development
5th Floor
35 Spring Street
MELBOURNE
VIC
3000

- 9 MAR Í990

Committee

DOC. fvo/Yla/.fe?//^P

Dear Mrs Ray,

RE: MBNTAI. DISTURBANCE AND COMMUNITY SAFETY

INQUIRY

Thank you for your letter of 28 February 1990 seeking information
the operation of sections 20 and 21 of the Crimes Act 1958.

about

I enclose for your information computer records provided by the Director
of Public Prosecutions in relation to section 20.
I am advised that in
the time available it has not been possible to extract information from
the DPP's computer records with regard to section 21, the lesser
offence.
I provide this material on the same basis of confidentiality
as material previously furnished to you.
The following responses to your questions relate to section

20:

i)

The section is used often.
The first attached computer
printout shows that i n 1989 there were 136 cases in which a
person was committed for trial pursuant to section 20.
Not
all of these persons would have been presented for trial
on that charge.

ii)

The success rate of prosecutions under this section can be
ascertained from the second attached computer printout.

iii) The penalties applied can be ascertained
attached computer printout.

from the

second

iv)

The types of cases which tend not to proceed to a conviction
are those where there are more appropriate substantive charges
than that of threat to kill.

V)

As currently advised, I do not consider that there are any
drafting problems with section 20 as presently drawn.

vi)

Yours

S e c t i o n 20 is d r a f t e d very b r o a d l y , w i t h the e f f e c t that it is
n o t n e c e s s a r y to p r o v e that the a c c u s e d i n t e n d e d to c a r r y out
t h e t h r e a t , or e v e n that the v i c t i m did a c t u a l l y f e a r that the
t h r e a t w o u l d be c a r r i e d o u t .
It t h e r e f o r e a p p e a r s b r o a d
e n o u g h to i n c l u d e g e n e r a l t h r e a t s a g a i n s t p u b l i c s a f e t y .

sincerely.

ANDREW McCUTCHEON
Attorney-General

Our R e f :

W/L.390a

SB:DM
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VIOIENT OFFENDERS PROGRAM
CXicrent Programs for Violent Offerxiers
-

Priscffis
In Prisons Division, the issue of violence has been addressed
largely as a management issue. The focus has been one of safely
containing volatile prisoners until eventual release. Prisoners
are only referred to program staff if there are extra concerns
about the violent offender's behaviour. Violent offenders may
also refer themselves to program staff.
Generally, the issues of violent offenders are dealt with on an
individual basis and their violent or aggressive tendencies became
the focus of treatment if agreed to by the prisoner and the staff
member and individual programs or therapy for the prisoner are
iirplemented. However, access to therapists is very limited.
There have been, and are, some groups currently run in prisons
which deal with elements of violent behaviour such as stress
management and assertiveness training. The K Division Drug and
Alcohol program is one exaiiple. However, the only group program
specifically aimed at violent behaviour at present is the Sex
Offenders Group at Sale Prison.

-

(ixnraunity Based Corrections
A range of programs or services are currently offered to offenders
v^o have committed offences involving violence. Anger and stress
management programs are offered at most CBC locations either
directly or by community agencies. Several locations are cilso
able to offer counselling and group programs relating to domestic
violence through community agencies.
At the time of survey (May 1989), no locations offered programs
specifically targeting violent offenders other than those involved
in domestic violence. Most locations indicated support for a
violent offender program but some identified potential offender
flow problems.

-

Target Groap

A major issue is that while it may be desirable to target violent
offenders, it may not possible to group violent offenders together
under one or a manageable number of different programs. The view
of the Violent Offender Working Party is that v^ile this may be
ultimately true, violent offenders do have in caramon violent
behaviour.
It may therefore be possible to initially group
violent offenders together. Assessment of the suitability of
offenders for the program will be critical.
The Violent Offender Working Party believes that the major target
of the program should be violent men. Violence appears to be a
major problem for men rather than women. The Working Party is
aware that a violent offender program will need to be developed

for wcamen but a different program to that developed for inen will
be required.
Major selection criteria should be:
any offender convicted of a violence offence or believes they
have a major problem with violence. Violent offences can
include any form of violence against the person;
the assessing officer believes that the offender will benefit
frxam the program;
offenders v^o manifestly require individual counselling or
more specialised programs vAiich are available should, in
general be referred to such services;
the offender may be self referred.
Participation in the
program must be voluntary. With respect of a Comraunity Based
Order, the offender must agree to the conditions of the
order, and;
Offenders who may disrupt the program should be excluded.
Pinoposed Program
In the course of researching programs for violent offenders, the Office
of Corrections were approached by the Marriage Guidance Council of
Victoria (MGCV) v^o currently operate groups for the perpetrators of
domestic violence.
Their approach is similar to the socio-cultural
model and it appears to be suitable for offenders. Some offenders have
already participated in their courses.
Ihe MSCV have indicated that they could train and supervise selected
Office of Corrections staff who could in turn run groups for violent
offenders. Ihe cost of training and supervision would be $860 dollars
for two teaching sessions and five supervision and technique sessions
for 6-8 Community Based and Prisons staff. A draft pairphlet outlining
the course is attached as Appendix B.
It is proposed that this training be offered to 6-8 Comraunity Based and
Prisons staff and that groups be established initially in two Community
Based Corrections locations and one prison.
Staff involved in the
program should have an appropriate qualification in counselling.
It is proposed that two courses will be trialed at two different CBC
locations and one course at a selected prison. The CBC based programs
are to be provided by two trained CBC staff in each of two locations.
Prisons programs are to be provided by a prison psychologist and a
trained COO with an approved counselling degree.
Details concerning the program will need to be further developed. The
outline in ;^pendix A and the MGCV program is a guide only. It is
envisaged that a coirponent of the program will include the development
of comraunication skills and anger and stress management. It may also
be possible to e>q5eriment with different approaches for violent
offenders.

Assessment and Referral
Offenders should be referred to the CBC program as a condition of
intensive parole, parole or a Community Based Order. Coraraunity
Based Correc±ions Officers should be involved in all assessment
and selection.
In prisons, offenders may be. self referred or may be referred by
medical, welfare, custodial, classification or other staff. All
referrals would be assessed by the prison psychologist.
Resources
The following resources are required to run the program:
An initial outlay of $860 for training six to eight corrections
staff. After this initial training, the Office of Corrections
will be in the position to train its own staff.
The opportunity cost of staff time in the running of programs and
counselling. To run one program will require two staff for 12
two-hour sessions. In some instances it may not be possible to
run the program without the enployment of sessional staff. This
is a particular issue in prisons v\^ere prison psychologists are
not in the position to run extra programs. To eitploy a sessional
psychologist to assist in the running of one program will cost
$330 at sessional rates.
Other costs will also be incurred in the inplementation and evaluation
of the program. However, given the low cost of the program, a number
of funding avenues are available. These include:
CBC regions and prisons participating in the program could
share the cost;
funding at the divisional level;
as the program is one of training, funding could be provided
from training budgets.
Manitoring the PrxDgram
As a matter of principle, the Violent Offender Working Party believes
that any new program must be monitored. It is the view that the Policy
and Planning Unit should provide a consultative role in the monitoring
of the program.
Inplementation Process
The Violent Offender Working Party believes the following elements
should be included in the iirplementation process:
Obtain in-principle agreement of the Executive to the program.
Negotiate with
concerning:

Prisons

and

Community

Corrections

Divisions

funding of the program;
selection of CBC locations and prisonsfinalise the details of the training program within Prisons
and Camrnunity Based Corrections Divisions and M3CV;
conposition of an inplernentation working party.

Select suitable CBC and Prisons applicants for training.
Adapt the
context.

socio-cultural

program

approach to the corrections

Iirplement the training program and advise the courts of the
program.
-

Iirplement program.
Evaluate program

APPENDIX 5

SUBMISSION
FROM THE EPISTLE POST-RELEASE SERVICE
TO OFFICE OF CORRECTIONS FOR PROPOSAL
FOR MANAGEMENT OF A
PREPARATION FOR RELEASE PROGRAM

VACRO/VACRO JOBLINK
PROPOSAL FOR MANAGEMENT OF A
PREPARATION FOR RELEASE PROGRAM

There is an undisputed need for a systematic approach to be adopted in the
presentation of preparation-for-release programs.
The Social Development Committee Inquiry into Mental Disturbance and Community
Safety (89-90) has raised the issue of the lack of proper releasing mechanisms
across all institutions which are responsible for removing people from the
community for a variety of reasons and for varying lengths of time.
The issue of preparation for release can be seen as a generic matter covering all
institutions (hospitals, mental institutions, prisons) rather than being confined to
specific programs for specific populations.
In the absence of an across the board approach we have developed this particular
proposal which is amenable to modification for the use of institutions dealing with
other client groups.
This proposal will outline the ways in which the community agencies engaged in
providing post-release support for prisoners envisage the implementation of wellstructured and professionally presented programs in all state prisons.
The proposal includes:
1.

Rationale for an 'out-of-house' contract.

2.

Program Format.

3.

Staffing and Accountability.

4.

Budget.

1.

RATIONALE FOR AN QIJT-QF-HQIISE CONTRACT
Many people working in Corrections have, over time, recognised the need and
argued for preparation-for-release programs. On several occasions Welfare,
Education, Activities and Programs staff have 'picked up and run' with the idea
and implemented ad hoc programs. The content was often useful and
informative, but since there was no sustained development, delivery and
evaluation, there has been no demonstrable benefit.
Apart from released prisoners themselves, the professionals working in the
post-release services are best qualified to assess the requirements of a
preparation-for-release program. These services have expertise in working
with all the issues which the released prisoner must face. These are: lack of
finance, unemployment, homelessness, the social security maze, health issues
including AIDS, family and emotional issues, drug abuse, lack of confidence,
etc.
While corrections staff undoubtedly has a role to play in preparation for
release, the expertise in identifying and constructively addressing these
issues lies in the community with the post-release services.
Vacro Joblink has been involved in 3 preparation-for-release programs at
Fairlea Prison. The lack of departmental personnel with a specific brief to
implement and evaluate these programs led to the responsibility for the third
program being undertaken by the Vacro Joblink staff.
Consequently we
believe that management of pre-release programs needs to be a responsibility
completely separate from other departmental responsibilities.

In summary:

The Office of Corrections has not, to date, assumed
responsibility for implementing and evaluating
ongoing pre-release programs.
Community based agencies have the expertise
necessary to design, deliver and evaluate such
programs consistently on a State-wide basis.

2.

PROGRAM FORMAT
Within the general aim of preparing prisoners for their release are two
major objectives:
1.
2.

Information dissemination.
Personal and social skills development.
*

To facilitate this process the following program content is proposed:
DAY #:

Introduction
Clarification of program
Group building and familiarisation exercises.
Evaluation

DAY #:

Emergency accommodation (community agencies)
Permanent accommodation (Ministry of Housing)

Evaluation
DAY #:

Benefit entitlement (Dept. of Social Security
Groupwork exercises, form filling, I.D. tax file numbers etc.
Evaluation

DAY #:

Employment, Education and Training (VACRO JOBLINK & TAFE)
Job search techniques, resumes, telephone
application forms.
Evaluation

work

and

DAY #:

Job interviews - expectations of the employer
(Second Chance employer)
Job retention - experiences of placed ex-offenders.
Evaluation

DAY #:

Health issues - Community resources and support services for
drugs, alcohol, AIDS etc.
CBC
- outline of post-release
supervision
requirements etc.
Evaluation

DAY #:

Re-establishing relationships
Personal goals and strategies for achievement.
Evaluation

DAY#:

Anger/depression management
Evaluation
Summary and evaluation of total program.

This program is targeted at prisoners who have served more than 12 months
and would be most constructive if held during the last 6 months of their
sentence. The group size should be no more than 12 and participation should
be entirely voluntary.
Proper evaluation of the program is critical. Both content and format should
be under constant examination and long-term critical evaluation must be built
Into the project.
3.

STAFFING AND ACCQUNTABIUTY
A maximum staffing structure of one co-ordinator and three program
administrators would be necessary to provide one 8 week program per quarter
in each of the major releasing prisons (Dhurringile, Morwell River, Ararat,
Tarrangower, Fairlea and Won Wron), and two programs per year at each of
the remaining prisons (40 programs, each of 8 days).
The responsibility of co-ordinating the programs within the prisons requires
the full co-operation of the Office of Corrections and the provision of direct
line contact with the Director of Prisons. The co-ordinator would need to be
able to rely on the Director of Prisons to provide the authority to organise
pre-scheduling of the programs on an annual basis.
The three program administrators would be responsible to the co-ordinator
and would implement the day to day running of the programs, organising
speakers and groupwork exercises. Information concerning participants and

subsequent follow-up would provide the co-ordinator with the basis for an
extensive evaluation of each program.
The project should be run by and accountable to a management group made up
of representatives of the following bodies:

Consulting with:

VACRO
Joblink
VA3R0
Welfare Service
Epistle Post-Release Service
The Brosnan Centre
Second Chance Business Register
Office of Corrections
TAPE (Corrections Education)
Health Department
Department of Labour
Ministry of Housing
Dept. of Social Security.

The committee of Second Chance Inc. currently comprises representatives of
all the above agencies with the exception of Epistle Post Release Service,
Ministry of Housing and the Department of Social Security. It is anticipated
that Second Chance Inc. would be willing to manage such a project and would
invite those agencies not currently represented to join the management
committee of the project.
Second Chance Business Register has 300 companies involved in assisting with
employment/resettlement. Second Chance Inc. is at present investigating the
development of a Housing Trust Scheme to accommodate released prisoners.
The proposed Committee of Management seems most appropriate for the
development of an effective preparation-for-release project.
Options for funding include:
(a)

Joint funding by relevant departments - OOC, Health and Labour. (Full
budget attached.)

(b)

Co-ordinator of project to be placed in Office of Corrections
headquarters utilising Pederal funding for pre-release programs with
matching State funding to pick up operating costs.
Program
administration, salaries and on costs to be funded jointly by relevant
departments (as above).

4.

BUDGET

SECTION A
Salaries:
1 Co-ordinator

(ADM 5 base)

3 Program Administrators

$33

(ADM 4 base)

995.00

30 778.00
30 778.00
30 778.00

Leave Loading

1 701.00

WorkCare

3 124.00

Superannuation

3 790.00
TOTALA

$134

944.QQ

$50

000.00

SECTION B
Operating Costs:
Travel (for 3 staff)
Office rental

8 500.00

Equipment (Computer, database, furniture etc.

15 000.00

Telephone (4 lines)

7 500.00

Print, Postage, Stationery

5 000.00

Evaluation Report

5 QQQ.QQ
TOTALB
TQTALAfB

$90

000.00

$224 944.QQ

APPENDIX 5
SUBMISSION FROM VACRO/VACRO JOBLINK
TO OFFICE OF CORRECTIONS
FOR PROPOSAL FOR MANAGEMENT OF
A PREPARATION FOR RELEASE PROGRAM

lililí

65 Cardigan Street, Carlton 3053
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28th December, 1989.
Mr. John Fischer,
Chief Executive Officer,
Region 6,
Western Metropolitan Region,
C/- Travancore Child & Family Ctr.,
3 Travancore Crescent,
FLEMIN6T0N. VIC. 3031.
Dear Mr. Fischer,
Enclosed is a proposal for policy initiatives for ex-offenders with psychiatric
disabilities.
This project aims to address the growing concern regarding lack
of accommodation for ex-offenders with psychiatric problems, particularly those
with behavioural difficulties.
In response to this growing concern a working group comprised presently of :-

David Hall from the Richmond Fellowship,
Denbigh Richards from the Office of Corrections,
Stephen Kerr, Manager of the Corrections Health Services,
Kay Lancefield and Antony Calabro from the Epistle Post Release Service, and
Lisa Brophy, Social Worker, Forensic Psychiatry Services,

have met and developed the attached proposal,
from your team has also assisted us.

As you are aware, Louise Klein

This group has an ongoing commitment to both the whole issue of concern and
this project in particular. The application is being made by the Epistle Post
Release Service, however, it is made on the basis that the above group or representatives of their agencies will form a Steering Committee which will continue to support this project and its development.
The Steering Committee will be pleased to respond to any further enquiries from
your office.
We hope that the importance of a project such as the one proposed will be
recognised by the Office of Psychiatric Services.
Yours faithfully,
Antony Calabro
Administrator, Epistle Post Release Service
on behalf of the Steering committee Members.
Enc.
K|>i>ilt' I rlitre l i i c o r p o r a i f t l
l>«HUitioaH o< two tiollarv and ovt r art- tax dcduct^ltlf.

HEALTH PEPART?<EITT VTCTORIA
OmCE

OT PSTCHIATRIC SERVIO

COMKUTTTTT MANAGED CXWMUNITT SUPPORT SERVICES

APPLICATION POR FUNDING FOR NEW AND EXPANDED SERVI CES/PROJECTS IN 1990/91

SECTION 1 :

DETAILS OF ORGANISATION

1•1 ORGANISATION APPLYING FOR FUNDS
Name:

THE EPISTLE POST RELEASE SERVICE

Address:

65 CARDIGAN STREET, CARLTON. VICTORIA. 3053,

Phone Number:

349-1200

1.2 LEGAL STATUS OF YOUR ORGANISATION (e.g. incorporated
etc.)
INCORPORATED

association.co-operative,

1 .3 IF THE ORGANISATION HAS NO FORMAL LEGAL STATUS
(a)

Will the service/project be auspiced by another organisation (if yes, give
details of name, address, phone number and contact person).

(b)

Will you seek formal incorporation (or other) and if so what steps have you
taken

NOTE;

Unless previo\islv provided, all orcrajiisations should attach, copies of their

written constitution/rules of organisation
last annual report or minutes of last committee meeting if no annual report
available
details of membership (number/eligibility)
a statement of the organisation's aims and objectives.

SECTION 2 :

DETAILS OF SERVICE PROJECT

2.1 ARE YOU APPLYING FOR FUNDS TO
XX

Establish or undertake a new service/project
Expand or enhance an existing service/project

2.2 (PROPOSED) SERVICE/PROJECT NAME
Ex-Offenders with Psychiatric Disabilites Project.

2.3 (PROPOSED) LOCATION
Inner City Melbourne, preferably Carlton or Brunswick.

2.4 CLIENT GROUP (Who the service is intended for. Give details of age,
diagnosis/disability, special needs, catchment area, etc).
The Project will service ex-offenders who have experienced an acute psychotic episode and, therefore, have been diagnosed as having a major psychiatric
disability. Priority will be given to those released from prison or a
forensic psychiatric unit. Those being considered for Community Based Orders
and, in certain circumstances, those applying for bail, may also be considered potential clients of the Project. This is particularly in relation to
providing a 'least restrictive environment' option for such people.
Also,
recently released ex-offenders whose initial accommodation proved to be
inappropriate will also be considered for the Project.
The experience of incarceration often disempowers and disorientates
people, making re-entry into the community difficult. It is envisaged
that the client group would comprise those ex-offenders who lack a support
network, or whose network has broken down due to their psychiatric disability a n d ^ r contact with the Criminal Justice System. The client group often
experience difficulty accessing generalist psychiatric services and mainstream accommodation agencies. This can be attributed to their perceived
'dangerousness' and the restrictions imposed by the institutions of the
Criminal Justice System.
If a client has been diagnosed with a major psychiatric disability for the
first time whilst in prison, release will present the initial contact with
community psychiatric services. The psychiatric disability coupled with the
label of ex-offender limits client's access to mainstream services.
Clients will be 22 years and older. It is anticipated that the accommodation service will be for males, however, advocacy, referral and outreach
will be provided to both men and women.
The Project will operate on a statewide basis.

2.5 GOAL(S) OF THE PROPOSED SERVICE/PROJECT (list up to 4 key goals)
1.

To provide transitional supported accommodation, advocacy and programs to
ex-offenders with psychiatric disabilities.

2.

To assist clients in accessing mainstream psychiatric services on an
ongoing basis.

3.

To endeavour to reduce the risk of clients re-offending.

4.

To promote an understanding of the needs of ex-offenders with psychiatric
problems within the community.

2.6 DESCRIBE THE PROPOSED SERVICE MODEL/ACTIVITIES YOU WILL UNDERTAKE (if
expanding an existing service/project describe the additional activities
to be undertaken).
The model will be broadly based on three phases. Initially Project staff,
in consultation with other relevant workers, will assess clients individneeds and develop an appropriate support strategy.
Secondly, the Project will provide a community based supported accommodation facility. It is envisaged length of stay will be approximately three
months. Up to six residents will be accommodated at any one time. The
House will have 24 hour staffing, via morning, evening and night shifts.
Programs provided will be particularly orientated towards the special
needs of this client group and individual case plans will be developed.
Emphasis will be on programs which aim to promote living skills, personal
development and problem solving. The aim being to reduce the destablising
effects of release and so minimize the stress reactions often experienced
by the client group. Where this is the client's first contact with community psychiatric services, the Project will provide liaison and support.
Assistance will also be provided in medication handling and selfadministration.
Thirdly, emphasis will also be given to linking clients with existing
programs in the local area and preparation for moving into 'mainstream
supported accommodation services', or, where appropriate indépendant
living. The Project will provide follow-up and outreach services to
clients and ongoing consultation to referral agencies.
The Project will have a full-time co-ordinator, who will undertake policy
and program development, liaison, consultation, staff support and supervision. The co-ordinator will be accountable through the Administrator
to the Epistle Post Release Service Committee of Management. A team of
five staff will conduct client assessments, prison visiting, residential
programs and follow-up support services.
The Project will employ a worker whose specific role will be to service
clients from non-English speaking backgrounds. The worker will liaise with
ethno-specific agencies, including Ethnic Mental Health services to ensure
clients have full access to relevant services. The role of this worker is
also to ensure that the Project overall is sensitive to the needs of
clients from non-English speaking backgrounds.
^

2.7 EXPECTED CONSUMER OUTCOMES/BENEFITS OF THE ACTIVITIES PROPOSED
- reduce client's experience of discrimination, often associated with exoffenders with psychiatric disabilities.
- reduce stresses associated with release from prison through the provision
of stable, supported accommodation.
- increase clients access to appropriate clinical, rehabilitation, support,
crisis and accommodation services in relation to their psychiatric disabilities, reducing the risk of admission to a psychiatric hospital.
- reduce risk of clients re-offending and returning to prison.

SECTION 3 :

JUSTIFICATION

3.1 EVIDENCE OF DEMAND/NEED FOR THIS SERVICE/PROJECT (quantify if possible)
- overall number of people in prison and otherwise under the supervision
of the Office of Corrections with major psychiatric problems is increasing. Recent studies suggest at least 6.3% of sentenced prisoners and 9%
of remandees are suffering from psychosis.
- over the past 18 months there has been an increased number of clients
with a diagnosed psychiatric disability at McCormack House (a non-specific
post-release residential facility operated by the Epistle Post Release
Service). In the period October 1988-1989, 24% of a total of 85 residents
had a diagnosed psychiatric condition and had been or were in recept of
treatment. A substantial number of referrals were not accepted due to the
inability of McCormack House staff to adequately service clients with a
psychiatric disability. Staff frequently experienced an increase in
tension and stressful dynamics in the House due to the mix of residents.
Also difficulty was experienced in placing clients with a psychiatric
disability in appropriate long-term accommodation. This situation created
increased pressure for accommodation at McCormack House.
- furthermore, general services for homeless people are also noticing an
increase in numbers of this group requiring emergency shelter, and are
finding themselves unable to appropriately service this group of clients.

3.2 RATIONALE/JUSTIFICATION FOR THE PROPOSED SERVICE MODEL YOU HAVE CHOSEN
- ex-offenders with psychiatric disabilities require specialist support.
At present an appropriate facility that addresses the needs of this
client group does not exist. The increased demand of this group on
general post-release services reduces the services' ability to provide
appropriate support and can have a negative effect on other residents.
- structured supported accommodation is crucial, if the risk of clients
experiencing a further acute psychiatric episode and/or re-offending,
is to be reduced.
^^ 5

A number of factors including:- discrimination, behavioural problems,
unsure release dates, inability to attend normal intake and acceptance
procedures, concerns regarding predicting the clients response to a
dramatic change of environment, histories of violent behaviour and
offending, as well as problems such as the unsuitabi1ity of shared room
accommodation, may exclude clients in the short term, at least, from
acceptance into mainstream supported accommodation facilities. Furthermore, a non-specialist service is not as experienced with post-release
issues and may not be equipped to deal with any conditions which may
have been set up by the Criminal Justice System. Also the risk of homelessness for this population is extreme with dual factors - ex-prisoner
and psychiatric disability. Stable accommodation is required by these
clients in order for them to obtain effective access to existing mainstream services.

3.3 RELATIONSHIP TO OTHER EXISTING AND PLANNED MENTAL HEALTH SERVICES IN YOUR
AREA
- Close links with forensic psychiatry services. Ongoing case management
available through Parliament Place Clinic. However, service objectives
are such that links will also be developed with the local C.M.H.C. Crisis
and Assessment team and Rehabilitation Services in order to aim towards
clients moving into mainstream psychiatric services. Furthermore, strong
links will be maintained with the Richmond Fellowship and other residential
services to encourage mutual co-operation.

3.4 RELATIONSHIP TO CURRENT GOVERNMENT PROGRAM OBJECTIVES
The recent policy and program statement by the H.D.V. in relation to
Forensic Psychiatry Services to prisoners and offenders confirms the
government's commitment to such services. These services are consistent
with the Social Justice Strategy and the Mental Health Act 1986. This
service is particularly in keeping with providing care and treatment in
the least restrictive environment, particularly in aiming to assist
clients as much as possible to live independently in the community and
reduce risk or relapse and/or re-offending.
Furthermore, this service is also designed to assist mainstream Psychiatric
services in dealing with clients who have behavioural difficulties and/or
a history of offending behaviour. It is, therefore, of benefit to
Psychiatric services as a whole.

SECTION 4 : MEASURING PERFORMANCE
4.1 PROPOSED : SERVICE TARGET/LEVEL OF ACTIVITY
le.g. the minimum number of clients you aim to service; the number of
supported beds or, say, group homes you aim to establish)
(a) In 1990/91
During the initial period of operation it is envisaged the major
140
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proportion of the Project's work will involve preparation of the
accommodation facility and outreach and support services. It would
be expected that approximately 45 clients will receive outreach
services and, once Tength of stay is adequately assessed, up to 10
clients accommodated.
b) In 1991/92 (i.e. first full year)
Over the 12 month period, 35-40 residents will be accommodated by the
Project house and at least 60 clients will have received outreach and
follow-up services.

4.2 INDICATORS/CRITERIA YOU PROPOSE TO USE TO JUDGE YOUR PERFORMANCE (e.g.
number of clients services, reported client satisfaction, reduced readmission rates)
1. The number of successful referrals to mainstream psychiatric services
both whilst client is a resident and upon departure from the service.
2. The number of clients serviced and/or accommodated.
3. Reported client satisfaction with the overall service.
4. Numbers of clients re-offending.
5. Numbers of clients requiring admission to psychiatric facilities.
6. The client's increased 1 evel of functioning as measured by pre- and
post- facilities program assessment.

4.3 PROCESS(ES) OF EVALUATION YOU PROPÓSE TO IMPLEMENT TO MEASURE YOUR
PhKhUKMANCr
- Pre- and post- assessment of clients/self reports.
- data collection - contacts, referrals, visits, etc.
- annual reports.
- client follow-up - feedback from referral agencies.

SECTION 5 :

CONSULTATION/PARTICIPATION

5.1 WHO WAS CONSULTED IN DEVELOPING THIS PROPOSAL
1. Epistle Post Release Service.
2. Corrections Health Service, including Forensic Psychiatry Services.^

3. The Corrections Health Board.
4. Richmond Fellowship.
5. Office of Corrections.
6. Office of Psychiatric Services.
There will be ongoing consultation and support from the Steering Committee
comprising representatives from each of the above.

5.2 INVOLVEMENT OF (POTENTIAL) SERVICE USERS IN DEVELOPMENT OF THIS PROPOSAL
AND ONGOING OPLRAIiON Oh IHL SERVICE
- Ex-offenders are represented on the Epistle Post Release Service
Committee of Management.
- The ongoing operation of the service will have the involvement of
residents via community meetings and evaluation proceedings.
- Structured grievance proceedures and decision making processes will
be implemented regarding domestic issues.
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