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1 8 8 8 .

H E T U R N  OF MEMBERS OF TH E LEG ISLA TIV E COUNCIL AT TH E OPENING OF 
PA RLIAM EN T, 1 9 t h  JU N E , 1888 .

Names arranged in Order of Retirement.
Elected at—

Dates

Nomination. Polling.
of Retire

ment.
Remarks.

M ELBO U RNE P R O V IN C E :

The Ilonorables—  
Cornelius Job Ham  
Sir Jam es Lorimer

Jam es Service

27 Aug. 1886 
2 Mar. 1886

22 M ay 1888

1892
1890

1888

R etired by rotation, and re-elected. 
Accepted an office of profit and w as 

re-elected.
E lected in place of the late Hon. 

W . E. Hearn, deceased.

N O R TH  Y A R R A  PR O V IN C E :
The Honorables—

W illiam  H enry Roberts ... 
Jam es George Beaney  
George Le F ev re ...

9 Sept. 1886 
11 Sept. 1884 
4 N ov. 1887

1892
1890
1888

Retired by rotation, and re-elected. 
E lected in place of the late Hon. F. E. 

Beaver, deceased.

SO U T H  Y A R R A  PR O V IN C E :

The Honorables—
Simon Fraser
Frederick Thomas Sargood 
Sir Jam es MacBain

27 Aug. 1886 
29 Aug. 1884 
17 N ov. 1882

1892
1890
1888

Retired by rotation, and re-elected. 
Retired by rotation, and re-elected.

SO U T H E R N  PR O VIN CE :
The Honorables—

Donald M elville ...
Charles H enry James

Sir W illiam  John Clarke, Bart.

27 Aug. 1886 

17 Aug. 1878

20 Oct." 1887
1892
1890

1888!

Retired by rotation, and re-elected. 
E lected in place of the late  Hon. T.

H enty, deceased.
Assigned from original South Province.

SO U T H -E A ST E R N  P R O V IN C E :
The Honorables—

J  ames Buchanan...
Jam es Balfour ... ... v 
Frank Stanley Dobson

17 Aug! 1880 
17 N ov. 1882

9 Sept. 1886 1892
1890
1888

Assigned from original South Province. 
Assigned from original South Province, 

retired by rotation, and re-elected for 
the South-Eastern Province.

N E L SO N  PR O VIN CE :
The Honorables—

Thomas D ow ling  
Jam es P hillip  M acPherson

Jam es W illiam son ...

9 Sept. 1886 
8 N ov. 1887

30 N ov. 1882

1892
1890

1888

Elected in place of the late Hon. T.
Bromell, deceased.

E lected in place of Hon. R. Simson. 
Assigned from original W estern Pro
vince.

W E ST E R N  PRO VIN CE :

The Honorables—
N athan Thornley  
Thomas Forrest Gumming 
W illiam  Ross

27 Aug. 1886 

29 Aug. 1878
2 May" 1881

1892 
1890 \  
1888 J

Retired by rotation, and re-elected. 
Assigned from original W estern Pro

vince.

W E L L IN G T O N  PR O V IN C E :
The Honorables— 

H enry Gore 
H enry C u thb ert...

David Ham

2 Mar. 1886
9 Sept. 1886 

30 June 1886

1892
1890

1888

Accepted an office of profit and was 
re-elected.

E lected in place of Hon. J. Campbell, 
resigned.

SO U T H -W E ST E R N  PRO VIN CE :
The Honorables—

Francis Ormond ...
Joseph H enry Connor ...

W illiam  Robertson

27 Aug. 1886 
15 M ay 1886

20 J u ly  1886

1892
1890

1888

Retired by rotation, and re-elected. 
E lected in place of Hon. Philip Russell, 

resigned.
E lected in place of Hon. C. J. Jenner, 

resigned.

B



Names arranged in Order of Retirement.
Elected at—

Dates

Nomination. Polling.
of Retire

ment.
Remarks.

N O RTH -EASTERN PRO VINCE :
The Honorables—  

Frederick Brown 
John A lston W allace  
Patrick Hanna ...

27 Aug. 1886 
29 Aug. 1884 
17 Nov. 1882

.. . 1892
1890
1888

Retired by rotation, and re-elected. 
Retired by rotation, and re-elected.

G IPPSLA N D  PRO VINCE :
The Honorables—

W illiam  Pearson...
W illiam  McCulloch 
John George Dougharty ...

9 Sept. 1886 
16 Sept. 1880 

7 Aug. 1880

1892 
18901 
1888 J

Retired by rotation, and re-elected. 
Assigned from original Eastern Pro

vince.

NO RTH -CENTRAL PRO VINCE : ,

The Honorables—
W illiam  Edward Stanbridge 
Nicholas FitzGerald 
W illiam  Austin Zeal

29 Aug! 1884 
17 Nov. 1882

9 Sept. 1886 1892
1890
1888

Retired by rotation, and re-elected. 
Retired by rotation, and re-elected. 
Retired by rotation, and re-elected.

N O R T H E R N  PRO VINCE :

The Honorables—
David Chaplin Sterry 
W illiam  Irving W inter ...

W alter Peacock Simpson ...

27 Aug. 1886 
10 Dec. 1884

9 April 1886

1892
1890

1888

Retired by rotation, and re-elected. 
Elected in place of Hon. Sir W . H . F .

M itchell, deceased.
E lected in place of H on. F. Robertson, 

deceased.

N O R TH -W EST ER N  PRO VIN CE :

The Honorables— 
David Coutts 
George Young 
James Bell

27 Aug. 1886 
29 Aug. 1884

30 Nov! 1882

1892
1890
1888

Retired by rotation, and re-elected. 
Retired by rotation, and re-elected.

Legislative Council,
Melbourne, 19th June, 1888.

JO H N  BARKER,
Clerk of the Legislative Council.



1888.

I N D E X .

N o t e .—lo r reference to the Proceedings on Bills, subsequent to their initiation, see “ Summary of Proceedings on Bills.’

*** To facilitate reference to Papers ordered to be printed, the Cypher (as A  1) at the bottom  of the title-page o f each
Paper has been inserted in the Index and Table o f Contents.

A .

Aborigines— T w enty-fourth Eeport of the Board for the Protection o f : Presented  
(N o. 119) ...

Accounts— A gricu ltural Education. See “ A gricultural Education.”
P u b lic : General Regulations resp ectin g:

A ddition to  R egulation No. 29 : Presented (N o. 63) ...
. , . j> » » » (N o. 72) ...

A dm inistration of P ublic Service A ct. See “ Public Service A ct.” .
A gricu ltural Education— A ccounts of the Trustees o f A gricultural Colleges and the  

Council of A gricultural Education from  1st J u ly , 1887, to 31st December, 
1887 : Presented (N o. 8)

From 1st January, 1888, to 3*0th June, 1888: Presented (N o. 101) ...
A griculture— Reports relative to B ligh t in W heat at Korong V ale : Presented (No. 9) 
A h  T oy v. M usgrove—

M otion for copies of A rgum ents before— and the Judgm ent o f Supreme Court
on (Hon. H . Cuthbert)  .................. .

Return (C 4) ...
A lfred Graving D ock—

M otion for R eturn: Particulars respecting (H on. W . A . Z ea l)
Return (C 6) ...

Estim ate of cost of lengthening to  550 f e e t : P resented (C 8)
A m algam ation of Companies B i l l : In itiated
Appropriation B i l l : In itiated  ... .... ... . .. ... . . .  ,
A rch itect H ouses of Parliam ent. See “ Parliam ent H ouses.”
A uction Sales S tatu te Am endm ent B i l l : In itiated
A ustralia and Canada— Telegraphic Cable. See “ Telegraphic Cable.” .
Australian M ails— Copies of Contracts for the Conveyance o f M ails betw een A ustralia  

and Italy : Presented (N o. 22)
Australasian D ram atic and M usical A ssociation Fund B i l l : In itiated

M otion— M essage to L egislative A ssem bly, asking for Report and Proceedings 
on (H on. W . A . Z ea t)

A ustralasian N atives Trustees Executors and A gency  Company Lim ited Bill: Initiated  
M otion— M essage to L egislative  A ssem bly, asking for Report and Proceedings 

on (H on. S . F raser)
A ustralasian S tatistics for 1887, w ith  R eport by Government Statist: Presented  

(No. 108) ...
A von (South Riding) Shire of—P etition  for A ltera tio n : D istribution of Seats B i l l : 

P resented ...

B.

Ballarat Trustees E xecutors and A g en cy  Company L im ited : In itiated ...  . ..
M otion for M essage to L egislative  A ssem bly asking for Report and Proceedings 

o f Select Committee on (H on. J . Service}
M essage from  L egislative A ssem bly transm itting Report, &c.

B ank Liabilities and A ssets—
Summary o f Sworn R eturns: Quarter ended 31st Decem ber, 1887: Presented

(N o. 41) . . .  .:.
„ „ „ Quarter ended 31st March, 1888: Presented

(N o. 42)
„ „ „ Quarter ended 30th June, 1888: Presented

(N o. 74) .........................................................
„ „ „ Quarter ended 30th September, 1888: Presented

(N o. 110)
Banking Companies Registration B ill:  In itiated . ..  . . .  . . .  . ..

„ „ Securities B i l l : In itiated
B anks and Currency Statute Am endm ent B i l l : In itiated  . ..  . ..
B ritish  N ew  Guinea. See  “ N ew  Guinea.”

Canada and A ustralia— T elegraphic Cable. See “ Telegraphic Cable.”
Cape Patterson and Kilcunda Junction Railway B i l l : In itiated ... . . .  _ . ..

M otion—M essage to L egislative A ssem bly, asking for Report and Proceedings 
on (H on. J . Service)

M essage from L egisla tive  A ssem bly, transm itting Report, &c. 
Centennial International E xhib ition—

M otion that Invitations be forwarded to L egislative Councils o f Australasia  
(H on. H . Cuthbert)  . . .  . ..

Minutes of 'g 
Proceedings

Printed
Papers.

Papers presented 
to both Houses 
of Parliament.

Vol. I. vo l. n.
Page. Page. Page. Page.

125 ... ... 1297

27 193
29 ... . . . 387

15 387
93 1169
15 ... 39 3

52
52 23 5

57
67 4 19

104 423
100
108

105

15 723
56

56
48

48

99 ... . . . 118

81 '

41

41
46

22 ... 27

27 ... 31

31 ... 529

99 1219
94
99

124

81

81
83

17

a



Minutes ol ^ Printed Papers presented 
to both HousesProceedings. 3 Papers of Parliament.

Vol. I. Vol. II.
Page. Page. Page. Page.

Centennial International Exhibition— continued.
M essage—From Legislative Assem bly, requesting appointment of a Committee

to confer with a Committee of that House for purpose of arranging for
: reception o f Members of Parliam ent o f A ustralasia who may visit Mel

19bourne on the occasion of the opening of the ...
Motion for appointment of Reception Committee to confer w ith Committee of

19Legislative Assem bly (H on. H . Cuthbert)
425„ „ „ Report from, brought up (D  1) ... 31

Statem ent of Income and Expenditure for the Year ended 30th June, 1888 :
104 1275Presented (No. 116) ... . ..  . ..  ... - ... . . .

Charitable Institutions— 109Report o f Inspector for the Year ending 30th June, 1887: Presented (N o. 5 2 )..; 22 . . .
„ „ „ ending 30th June, 1888: Presented (b!o. I l l ) 104 . . . 1223

Chinese Immigration Restriction B i l l : Initiated . . . 105
P etition  from certain Chinese residents against Bill: Presented 104

M otion— That Petitioners be heard by Counsel at the Bar of the Council
(H on. C. J . H am ): W ithdrawn . ..  . . .  ' 107

M essage .from L egislative A ssem bly desiring Free Conference w ith the L egis
138lative Council on amendments in

MotionTor appointment of Committee (Hon. Lieut.-Col, Sargood) ... 138
Report.brought up . . .  . . .  . . .  . . . 138

95Chinese Immigration— Correspondence : Presented (No. 46) 22 . . .
Codification of Laws. “ See “ General Code B ill.”
Cohuna W ater Supply Trust. See also “ Irrigation A ct.”

25Consolidated Revenue B ill: Initiated
„  „ (2): Initiated 52

Constitution S ta tu te: Statem ent of Expenditure under Schedule D. for the Year
52 1991887-8: Presented (No. 65) . . .  . . .  . . .  . . . . . . . . .

Council—
75Call of the— Motion for (Hon. W . A . Z ea l)

C a lled ........................ 88
Chairman o f C om m ittees: Hon. Dr. Dobson appointed 11,36
Commission to administer Oath to Members by President read by Clerk 37
Commission read by Clerk 33
Commissioner to administer Oath— Introduced by Usher . . .  . . .  . . . 33
Conference. See “ Centennial International E xhibition ” and “ Chinese Immigra-
>. ation Restriction B ill.”

16Days of M eeting, &c., appointed . ..
Governor— Approach of— Announced 1

• H is E xcellency’s Speech reported . . .  . . . 11
M otion for Address in Reply, and Committee appointed to draw up

11same
Report brought up . . . 12

; Adopted and ordered to be presented . . .
; Presented, and H is E xcellency’s reply reported . . .  

. Speech of, on Opening Parliament

16
21

1
(L egislative) Am ending A ct 1888 : Initiated 47

Members—  r 3, 11,21, 34,
,, Declarations of— Delivered to Clerk . . .  . . .  . . .  ) 37,42.45,46,

j
71 ,81 ,85 ,95  
11, 34, 37,

„  Introduced and Sworn . . .  . . .  . . .  "S 42, 45, 46,
I 85, 95

„ Leave o f Absence granted to Hon. W . I. W inter . . .  . . . 16
„ „ „ Hon. W . M cCulloch 28 ...
„ N ew — Issue and return o f W rits: Announced by the Clerk 33
„  Resignation of Seat by 71

President— Election of : Proceedings on ... 36
Motion that Sir James MacBain be (H on. H . Cuthbert) . .. 36
(Elect), reception of, by the Governor, reported . . .  . . . 36

Proclam ation: Convening Parliam ent, read . . .  . . .  . . . 1
Prorogation o f P arliam en t: Proceedings on . . .  . . .  . . . 140
V isitor; Motion that chair be provided for on floor o f Chamber (Hon. H .

65Cuthbert) . ..
W rits—‘Issue of: A nnounced; Melbourne Province _ ... ... 10, 29
; . North Yarra Province 29
- South Yarra Province 29

Southern Province ... 29
South-W estern Province . .. 29
Nelson Province 29
W estern Province ... 29
North-W estern Province 29

. N orthern Province . .. ... ... 29
W ellington Province . ..  . ..  •*. 29
North Central Province . ..  . . . 29
North-Eastern Province 29
Gippsland Province 29
South-Eastern Province 29

„ Returusto: Announced; Melbourne Province 10, 33
North Yarra Province ... ••• • 33
South Yarra Hrovince 33
Southern P ro v in c e ... 33
South-W estern Province 33
W estern Province ... 33
W ellington Province 33
North Central Province . .. 33
South-Eastern Province 33
North-W estern Province ... . .. 37

, Northern Province ... .............................. ........ 41



Council— continued.
W rits— Returns to : Announced— continued :

Nelson Province „,
Gippsland Province . ..  . ..
North-Eastern Province ,..
W estern Province  
North-Eastern Province  

County Court Judges: Residence of: M otion ( Hon. W, A, Z ea l)  negatived  
„• Rules 1888 : Presented (No. 30) ...

. (No. 113)......................  '

D.

D efence Departm ent— Civil Staff of; and Public Service B oard: Motion for copy of 
Correspondence between (Hon. I ) .  M elville): W ithdrawn ... 

» ' Council o f : Report of : Presented (No. 80) ...
>» Motion for copy of Correspondence which has passed between

officers of the Civil Staff of M inister, Secretary, and Civil 
Service Board regarding appointm ents, &c. {Hon. S , Fraser) 

Return (C 5)
Statem ent o f Expenditure Special Appropriation A ct No. 777, Sec. 7, and Appropri

ation A ct No. 958, Financial Year 1887-8: Presented (N o. 68)
D eposit o f Silt B i l l : Initiated ... ... ... ... . .. . ”
D iscipline A ct Am endm ent B i l l : Initiated ... ... . .. ...

» : Regulations for— Alterations and additions under: Presented—
Victorian M ilitary Forces (No. 11) ...

» • „ First-class M ilitia Reserve (No. 4 0 ) ...
(No. 3 1 ) .....................

V ictorian Naval Brigade (No. 13) ... . . .-
„ Forces (No. 96) ' ...
„ Permanent Naval Forces (No. 12)

Rifle Clubs (Nos. 1 and 10)
D istress for R ent Law Amendment B i l l : In itiated ... . ..  ... ",
D uties on the E states of Deceased Persons Statute 1870— Rules Under: Presented  

(No. 18) ...

E.'

East Boort Irrigation and W ater Supply Trust. See  also “ Irrigation Act."  
Education: Agricultural. See “ Agricultural."

„ A ct 1872—R egula tions: Presented (N o. 29) . ..  . . .  . ..
(No. 7 8 ) .........................................................
(No. 1 1 8 ) .........................................................

Report of M inister of Public Instruction for the Year 1887-8 : Presented  
(N o. 99)

Elections and Qualifications Committee—
President’s W arrant Appointing : Laid on Council Table .....................
North-Eastern Province Election—

P etition from J. S. Butters against the return of the Hon. J. T u rn er : 
Presented

Referred to Committee of E lections and Qualifications ...
Report brought up (D  4 and 5) ...

P etition  from J. H. Knipe against the return of the Hon. J. T u rn er:
Presented ... .....................

Referred to Committee of Elections and Qualifications ...
Report brought up (D  4 and 5) ...

P etition  from J. H. Knipe against the return of the Hon. J. S. B utters : 
Presented

Referred to Committee of E lections and Qualifications ...
Report brought up (D  7)

Electoral A ct 1865 Am endm ent B ill: In itiated ...
„ D istricts Alteration B i l l : Initiated  

E lec to rs: Motion for Return of Number on. Rolls for. both Houses of Parliament, 
and voting at {Hon. G. D avies)  ... ... ... . ..  ... ...

R eturn: Presented
E quity Trustees, Executors, and A gency Company Lim ited B ill : Initiated,,.

M otion i M essage to L egislative Assem bly, asking for Report and Proceedings 
on {H on. D . M elville) ... ... ... ... ... ,,,

M essage from Legislative A ssem bly, transm itting Report, &c. ...  
Error— In transcribing Am endm ents rectified by Message 
Exhibition, International. See “ Centennial."
Expiring Laws Continuance B i l l : Initiated ... ... ... ,..
E x p lo s iv es: Reports of Inspectors of, to Honorable M inister of Mines, on W orking of 

E xplosives A ct during the Year 1887: Presented (No. 70) . ..  ...
E xports, &c. See “ Shipping Returns,”

' * F .
Factories, Workrooms, and Shops : Report of the Chief Inspector of—for the Year 

ending 31st Decem ber, 1887 : Presented (No. 89) ... i.„
Fisheries A ct 1873 : Port A lbert Oyster Beds : Notices un der: Presented ...
F isheries A ct Am endm ent A ct 1878 : Presented—

Closing of Oyster Beds (No. 48) ... ... ... . . .  ... .,.
Close season for Crayfish ... . .. • ... . ..

„ ,f (No. 97)................ .....................  .......................................
Prohibiting Trawling, Gippsland Lakes Entrance, for Quarter ending 31st 

December, 1887 (No. 51) . ..  ... ... ... ...
Capture of Crayfish (No. 50) . ..  . ..  ... ;..

, Prohibiting Trawling in Lake Yambuk (No. 49) ... .

Minutes of 
Proceedings a

I
Printed
Papers.

Papers presented 
to both Houses 
of Parliament.

Vol. I. Vol. II.
Page. Page. Pago. Page.

41
45
45
85 *
95
53
11 1039
93 > 1253

23
39 . . . ... 619

42
55 399

63 285
54

120

11 403
22 25
30 1043
11 413
63 905
11 411
11 1401
22

11 643

15 1035
39 615
99 1295

79 927

2 9 ,3 1 ,3 8

51
52
67 501

59
60
67 501

103
104
117 527

86
79

75
81
48

48
49

131

105

31 . . . . . . 375

22 5
22

101
55
67 . . . 923

22 . . . 107
22 105
22 . . . ... 103



Fisheries A cts : Notice of Proclamation for Regulating the W eight of F ish that may
be captured enumerated in the Schedule: Presented (No. 98)

Friendly S ocieties: N inth Annual Report of the Government Statist in connection 
with, for Year 1886 : Presented (No. 16) ... ... ..;

G.

Gaols Statute Further Amendment B i l l : Initiated  
Gembrook Lands Revesting B i l l : Initiated  
General Code B ill Committee (J o in t)—

M essage from Legislative Assem bly requesting appointment of Committee to 
confer with Committee of A ssem bly on 

Motion for appointment of Select Committee to join with a Select Committee 
of the Legislative Assem bly on subject of {Hon. H . Cuthbert)

„ that a Message be sent to the Legislative Assembly, acquainting them of 
appointment of Select Committee {Hon. H . Cuthbert')

„ that the Committee have power to ( meet on days on which the Council 
does not sit, to move from place to place, and to report the evidence 
from day to day {Hon. H . Cuthbert)

„ Honorable J. Service appointed Member of .....................
„ respecting the advisability of being thoroughly revised and corrected 

{Hon. J. B alfour)
Report of Joint Committee : Presented ,(D 2)

Germany : Late Emperor of—
Motion for appointment o f Select Committee to prepare “ Address of Sympathy 

With the Emperor of Germany and with the Dowager Empress and 
Fam ily,” on loss of {Hon. H . Cuthbert) ... ... ...

Report brought up and adopted 
Motion for Address to the Governor, requesting H is E xcellency to  forward 

Address to Secretary of State for the Colonies {Hon. H . Cuthbert) ... 
„ for “ Address of Condolence to Her M ajesty the Queen on the Death of 

the late Emperor of G erm any” {Hon. H . Cuthbert)
„ for Address to the Governor, requesting His Excellency to communicate 

same to Secretary of State for the Colonies {Hon. H . Cuthbert)
Gold Mining Leases : A lterations to Regulations relating to : Order in C ouncil: P re

sented (No. 71)
Guardian Trustees and Executors Company Limited B i l l : Initiated

Motion to Legislative Assem bly, asking for Report and Proceedings {Hon. J .
B ell)  ...............................................................................................................................

Message from Legislative A ssem bly transm itting Reports, &c.

H.

H ea lth : Central Board o f : Report of the Board for period from 1st June, 1887, to  31st 
May, 1888 : Presented (No. 81) ...

I.

Imports. See “ Shipping Returns.”
Increase of Members of Legislative C ouncil: Motion for appointment of Committee 

to consider of {Hon. H . Cuthbert)
Report brought up (D  6)

Inebriates B i l l : Initiated  
Insane and Inebriate A sylum s—■

Hospitals for the Insane : Report of the Inspector of, for Year ended 31st 
December, 1887 : Presented (No. 77) ...

Lunatic A sy lu m s: Return by Inspector of—as to number of patients visited, 
and number of miles travelled by him during six  m onths ending 30th 
June, 1888 : Presented (No. 76)

Instruments and Securities Statute Amendment B i l l : Initiated  
Irrigation and W ater Supply Trusts Election B i l l : Initiated  
Irrigation A ct 1886 : Orders in Council1: Presented—

Cohuna Irrigation and Water Supply T r u s t: Constituted (No. 60)
Regulations for the election of Commissioners (No. 59)

East Boort Irrigation and Water Supply Trust: Copy of Petition, Declaration, &c. 
Appointing Trust (No. 88)
Regulations: Election of Commissioners (No. 89)
Approving Scheme of W orks (No. 90)

ICoondrook Irrigation and W ater Supply T r u s t: D istrict increased (No. 56) ...
Application for further loan (No. 64)

North Boort Irrigation and Water Supply T ru st: Copy of Petition , Declaration, 
&c. ...

Appointing Trust, &c. (No. 85)
Regulations: Election of Commissioners (No. 86)
Approving Scheme of W orks (No. 87)

Paym ent of Travelling Expenses to Commissioners of Irrigation and Water 
Supply Trusts : Regulations (No. 62) ...

Swan H ill Shire W aterworks Trust, and Tragowel Plains Irrigation and W ater 
Supply Trust : Apportioning certain Liabilities (No. 55)

Swan Hill Shire W aterworks Trust, and Cohuna Irrigation and W ater Supply  
T rust: apportioning certain Liabilities (No. 57)

Tragowel Plains Irrigation and Water Supply Trust : Loan (No. 58)...
Extent of District increased (No. 61)

Twelve-m ile Irrigation and Water Supply T r u st: A pplication for further Loan 
(No. 125) ...

W andella Irrigation and Water Supply Trust : Appointing, &c. (N o. 104) 
Approving Scheme of W orks (No, 105) . ..  . ..
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Irrigation A c t 1886 : Orders in C ou n cil: Presented—continued.
W erribee Irrigation and Water Supply Trust constituted (N o. 106) ...

Approving Scheme of W orks (No. 107)
W estern W im m era Irrigation and W ater Supply T r u s t : Copy o f P etition , 

D eclaration , &c.
; Appointing Trust, &c. (N o. 91)
i Regulations: E lection of Commissioners (N o. 93)

A pproving Schem e o f W orks (N o. 92)
I t a ly : Conveyance of M ails betw een A ustralia and. See “ A ustralian M ails.”

Judicature A ct: Report of the Council of Judges, under Section 64: Presented (No. 54) 
Justices of the Peace A c t 1887 : Rules under : Presented (N o. 19) ...

K.

Kerr, Mr. P . See  “ Parliam ent Houses, A rch itect of.”
Koondrook W ater Supply Trust. See also “ Irrigation A c t .”
Korong V ale : B light in W heat. See “ A gricu lture.”
K yneton Shire W ater W orks T r u s t : Application for Additional Loan : Presented  

(N o. 95) ... . . .  ... .....................

L.
“ Lady Loch,” ss.: A ppointm ent o f Engineer to—

M otion for production of Correspondence relating to application for— (H on. 
W . H . R oberts)

Return (C 3) ...
M otion that same be printed {Hon. W . H . Roberts)  ... 

Land A ct 1884 : Orders in C ou n cil: Regulations, &c.: Presented—
„ Regulations (N o. 34) ...
„ „ amended (No. 33) ...
>, ,, (No. 35) ... . ..  . ..
„ Sec. 69 : Schedule o f Country Lands proposed to be offered for Sale

by P ublic A uction  during 1889 (No. 115)
„ and the Mallee Pastoral Leases A c t 1883 : Report of the Proceedings

taken under the provisions of, during Year ending 31st Decem ber  
1887 (No. 44)

„ No. 812, and Loan A c t No. 845 : Item  I.: A dditional E stim ates of
Expenditure which Railways Commissioners propose to  incur  
during Year ending 30th June 1888 : Presented  

„ Similar Estim ates o f Expenditure during the Year ending 30th June
1889: Presented ...

Lands, resum ption of. See “ Resum ption o f Lands.”
Lands V esting B i l l : In itiated ...
L egislative A ssem bly Cham ber: Ventilation and L ighting o f : F irst and Second 

Progress Reports from Royal Commission on : Presented (N o. 37) 
L etters by long Sea R oute : Transmission of, from  Victoria to the U nited  Kingdom : 

Presented (N o. 27) ...
Library (Joint) Committee : Appointm ent of

„ Honorables The P resident, W . P. Simpson, and D r. Le Fevre, appointed 
Members o f  

Licensing A c t  Am endm ent B ill : In itiated
Petition from certain Owners of Property and Licensed V ictuallers praying to 

be heard by Counsel at Bar in opposition to : Presented  
M otion— That Counsel be heard {Hon. W. A . Z ea l) : N egatived  

Licensing A ct : Convictions under (98th section): M otion respecting {Hon. J . Service) 
Return (C 7) ...

L unacy Statute Further Am endm ent B i l l : Initiated  
L unatic A sylum s. See “ Insane.”

M.

Maldon and Laanecoorie Railway : M otion relating to Route {Hon. W . A . Z ea l)  
Marine Board A ct Am endm ent B i l l : In itiated ...
Marine Stores B i l l : In itiated ...
M aryborough W aterworks T r u s t: Application further Additional Loan : Detailed  

Statem ent and R ep o r t: Presented (No. 103) ...
M elbourne Harbor T rust A cts Am endm ent B i l l : In itiated ...

„ ,, : Accounts of the : for Quarter ended 30th September, 1887 :
Presented (No. 15)

„ „ For the Quarter ended 31st Decem ber 1887 (N o. 21)
„ M in t: Report of D eputy Master o f Royal, on W eight and Fineness of Gold 

Coins struck a t : Presented (No. 38)
Members of Council B i l l : Initiated ... . .. ... ... _ ...
M ercantile Finance Trustees and A gency  Company o f Australia Lim ited B i l l : 

Initiated ...
Motion: M essage to  L egislative A ssem bly, asking for Report and Proceedings on 

{H on. G. Young)
M essage from  Legislative Assem bly, transm itting Reports, &c.

M essages from H is E xcellen cy  the Governor :—
Transm itting copy of Despatch from Secretary of State for the Colonies—  

Jubilee Address o f Congratulation to Her M ajesty— The Queen’s R eply ... 
Inform ing Council of transmission to Secretary.of State for the Colonies of 

Resolution of Condolence with H er M ajesty on the D eath of the late 
Emperor Frederick H I. of Germany— and of Her M ajesty’s Reply thereto : 
Presented (B  1)
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M essages from His Excellency the Governor—continued.
Acquainting the Council of transmission to Her M ajesty of Resolution of 

Condolence with the Emperor William II. of Germany and with the "Dowager 
Empress Victoria on the Death of the late Emperor Frederick III, ...

Informing Council that he had given the Royal A ssent to Bills . ..  j
Inform ing Council that Her Majesty had assented to the Marine Board Bill (B l) 
Recommending amendments in Trustees Companies Bill
Transm itting copy of Despatch from Secretary of State for the Colonies 

conveying thanks of Emperor W illiam on Address of Condolence Death of 
the late Emperor Frederick III. of Germany (B  2)

M essages from the L egislative Assembly •.—
Acquainting the Council that they have appointed a Committee to join with a 

Committee of the Council for the purpose of arranging for Reception of 
Members of Parliament of Australasia who may visit Melbourne on the 
occasion of the opening of the Centennial International Exhibition, and 
requesting Council to appoint a similar Committee 

Acquainting the Council that they have appointed a Committee to join with a 
Committee of the Council for the purpose o f considering and reporting upon 
“ The General Code B ill”

Acquainting Council that they have appointed time and place of meeting of ... 
Transm itting Consolidated Revenue B ill ...
Transm itting Ballarat Trustees, Executors, and A gency Company Limited 

Bill
Transm itting copies of Report and Evidence of Select Committee on Ballarat 

Trustees, Executors, and A gency Company Limited B ill ...
Transm itting Sandhurst and Northern D istrict Trustees, Executors, and Agency  

Company Limited B ill ... . .. . .. ... . .. ...
Transm itting Australasian Natives Trustees, Executors, and A gency Company 

Limited B ill ... ...
Transm itting Mercantile Finance Trustees and A gency Company of Australia 

Limited B ill ... ... . ..  . .. . .. ...
Transm itting E quity Trustees, Executors, and Agency Company Lim ited B ill 
Transm itting M unicipal Overdrafts Indem nity Bill 

' Transmitting copies of Report and Evidence of Select Committee on Equity  
Trustees and A gency Company Lim ited B ill ... ... ...

Transm itting copies of Report and Evidence of Select Committee on M ercantile 
Finance, Trustees, and A gency Company of A ustralia Limited Bill 

T ransm itting copies of Report and Evidence of Select Committee on Austral
asian N atives Trustees, Executors, and A gency Company Limited Bill 

Transm itting copies of Report and Evidence of Select Committee on Sandhurst 
and Northern D istrict Trustees, Executors, and Agency Company Limited
Bill ...................................................... .....................................

Transm itting Consolidated Revenue B ill (2) ... . .. ... ...
Transmitting Marine Board A ct Am endm ent B ill ...
Transmitting Guardian Trustees and Executors Company Limited Bill 
Transm itting Australasian Dramatic and M usical Association Fund Bill 
Transm itting copies of Report and Evidence of Select Committee on Guardian 

Trustees and Executors Company Lim ited B ill .i.
Transm itting copies of Report and Evidence of Select Committee on Austral

asian Dramatic and Musical Association Fund B ill 
Transmitting Police Franchise Bill . . .  ... . .. ... . ..
Transmitting Richmond City Lands Bill ...
Transmitting Zoological and Acclim atisation Society Incorporation A ct Amend

ment Bill ... ... ... . . .  ... . .. . . .  ...
Transm itting Public Officers Em ployment B ill ... ... . ..
Transmitting Irrigation and W ater Supply T rusts E lection B ill 
Transmitting North Melbourne Lands Bill
Transm itting copies of Report and Evidence of Select Committee on Zoological 

and Acclim atisation Society Incorporation A ct Amendment B ill 
Transmitting Electoral Districts Alteration Bill 
Transmitting M ining Accidents Inquests B ill
Returning Instruments and Securities Statute 1864 Amendment B i l l ... 
Transmitting Cape Patterson and Kilcunda Junction Railway Bill 
Returning Trustees Companies B ill ... ... ... ... . . ..
Transm itting copies of Report and Evidence of Select Committee on Cape 

Patterson and Kilcunda Junction Railway B ill...
Transmitting Electoral A ct 1865 Amendment B ill ,,, ...
Transmitting Railway Loan Application Bill
Returning Zoological Acclim atisation Society Incorporation Act Am endm ent

B ill .....................
Returning North Melbourne Lands B ill ... ... ...
Returning Statute Gaols Further Amendment B ill , . ,  . ..  ,,, , ...
Transm itting Marine Stores B ill ... ... , ,,
Transmitting Banking Companies Registration B ill...
Transm itting Message from Governor recommending amendments in the Sand

hurst and Northern D istrict Trustees, Executors, and A gency Company
Limited B ill   ...

Transmitting Message from Governor recommending amendments in the Equity 
Trustees, Executors, and A gency Company Limited B ill 

Returning Irrigation and W ater Supply Trusts Election Bill 
Transm itting State School Teachers Bill ...
Transmitting Residence Areas A ct Further Am endm ent B ill . ..  ...
Returning Lunacy Statute Further Amendment B ill
Returning Australasian N atives Trustees, Executors, and A gency Company 

Limited Bill ... ... ... . .. , ..
Returning Guardian Trustees and Executors Company Lim ited Bill ...
Returning Public Officers Em ploym ent B ill
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M essages from  the Legislative A sseihbly— continued.
Transm itting Chinese Im m igration Restriction B ill...
Transm itting Officers of Parliam ent B ill ...
Transm itting Auction Sales Statute Am endm ent Bill 
T ransm itting Mining on Private Property A ct Amendment B ill 
Transrtiitting E xpiring Laws Continuance Bill 
Transm itting Water Supply Loans Bill 
Transm itting Gembrook Lands R evesting B ill 
T ransm itting L icensing A ct Amendment B ill 
Transm itting Appropriation B ill ...
Transm itting Railw ay Loan B ill ... . . . .
Returning Lunacy Statute Further Am endm ent B ill 
Returning Members of Council B ill 
Returning Officers of Parliam ent Bill 
Transm itting Stamp D uties Am endm ent B ill 
Transm itting D iscipline A ct Am endm ent B ill 
Transm itting Melbourne Harbor Trust A cts Am endm ent B ill 
R eturning M ining A ccidents Inquest B ill ...
Returning M essage from  Governor recommending amendments in Trustees Com

panies B ill ...
Transm itting Pleuro-Pneum onia Exterm ination B ill 
Transm itting Lands V esting B ill ...
Transm itting Trustees Companies Am algam ation B ill 
Transm itting Banks and Currency Statute Amendment B i l l ...
R eturning A uction  Sales Statute Am endm ent B ill ...
Returning Electoral D istricts A lteration B ill
Returning M arine Stores B ill . . .  . .. ... ..!
Returning M ining on Private Property Am endm ent B ill 
Transm itting Public H ealth Law Am endm ent B i l l ...
Returning Licensing A ct 1865 Am endm ent B ill 
Returning Trustees Companies Am algam ation B ill . ..
R eturning Electoral D istr icts A lteration B ill
Transm itting M essage from Governor recommending amendments in the Marine 

Stores B ill . ..  . ..  . . .  . .. ... . ..  . .. ...
Returning State School Teachers B ill 
Returning E lectoral A c t 1865 Am endm ent B ill 
Returning Banks and Currency Statute Am endm ent Bill 
Returning Inebriates B ill
R eturning M ining A ccidents Inquests B ill ...
Returning Stam p D uties Am endm ent B ill 
Returning P ublic H ealth Law Am endm ent B ill 
R eturning Chinese Immigration Restriction B ill 
Returning Electoral A c t 1865 Am endm ent B ill
D esiring a Free Conference on amendm ents made and insisted on by Council in 

the Chinese Im m igration R estriction B ill 
Returning Chinese Im m igration Restriction B ill
Transm itting M essage from Governor recommending amendments in the  

Licensing A ct 1885 Am endm ent B ill ...
T ransm itting M essage from  Governor recommending amendments in the Stamp  

D uties B i l l ...
Transm itting Message from Governor recommending amendments in the Public  

H ealth Law Am endm ent B ill . ..  ... ...
Mines t V entilation o f : Report o f Board on. See “ V entilation .”
M ining A ccidents Inquests B i l l : Initiated . . .  . . .
M ining on Private Property A ct Am endm ent B i l l : In itiated
Mooroopna W aterworks T r u st: Application for Additional L oan : D etailed  Statem ent 

and R eport: Presented (N o. 102)
M unicipal Overdrafts Indem nity B i l l : In itiated ... i 
M unicipalities O verdrafts: M otion for Return of (Hon. T . Dowling)

Return . ..  ... *..
M usgrove v. Ah T oy  (see “ A h  T oy v.”)

N.

N eglected Children and Reform atory Schools, Department o f : Report of Secretary 
for Year 1887 : Presented (N o. 53) . . .  . . ..

N ew  Guinea (B r itish ): Report on, for  the Year 1887, by H . M. Special Commis
sioner, & c .: Presented (No. 32)

North Boort Irrigation and W ater S u p p ly  Trust. See also “ Irrigation A c t ”
North Melbourne Lands B i l l : In it ia te d ...
N oxious In sects B i l l : In itiated ... . . .  . .. . ..  •••

O.

Observatory, T h e : Tw enty-th ird Report o f V isitors to, and Annual Report of 
Government Astronom er : Presented (No. 109)

Officers of Parliam ent B i l l : Initiated ... . ..

P.

Pacific Telegraph Company L im ited: L etter addressed by Captain F . C. Rowan to 
the Hon. the Prem ier : Presented  

Pacific Cable (Proposed) : Letter from Captain F . C. Rowan : Presented ... 
Parliam ent Buildings (J o in t) Committee : Appointm ent o f ...

Honorable the President appointed Member of ...
Motion for Return of Cost o f (Hon. W . A. Zeal)

1 1 1 Return (C 2 ) . . .  . . .  •■•... ••*...
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Parliam ent Houses, A rchitect of (Mr. P . Kerr) : Motion for copy of recommendation 
of Parliam ent Buildings Commission recognising eminent services of (Hon. 
W. A . Z ea l)

Return
Penal Establishm ents and Gaols : Report o f the Inspector-General for the Year 1887: 

Presented (No. 67) . ..
Petitions—Presented—

Castlemaine Fruit Growers, against Noxious Insects B i l l : Presented ( E l )  
Chinese Immigration Restriction B ill: From certain Chinese residents: To be 

heard by Counsel at B a r :. Presented ...
E lectoral D istricts A lteration B i l l : Relating to ... ... ...
L icensing A c t Am endm ent B i l l : A gainst ... ...
North-Eastern Province E le c t io n : From James Stewart Butters against the

return o f the Hon. John Turner •••
„ „ „ From John Hanlon Knipe against the return

of the Hon. John Turner 
„ }) „ From  John Hanlon Knipe against the return

o f the Hon. James Stewart B utters as
Member for .....................

Port Melbourne Lagoon Nuisance Suppression B i l l : A gainst •••
Public Officers Em ploym ent B i l l : A gainst
State School Teachers, Education Departm ent, asking to be added to Second 

Schedule of State School Teachers B ill as Second Fem ale A ssistants of 
First-class schools . ..

P ilot Board: Accounts of the—For the Year ending 31st A ugust 1887: Presented (No. 6*) 
For this Paper, see V ol. I ., p. 187, of last Session.

P ilot Board: A ccounts of the—F  or the Year ending 31 st A ugust 1888: Presented (No. 117) 
Pleuro-Pneum onia Extermination B ill : Initiated...
Police Franchise B i l l : Initiated
Port Melbourne Lagoon Nuisance Suppression B i l l : Initiated
P ost Office and Telegraph D epartm en t: Report on the Affairs of, for Year 1887 : 

Presented (No. 73) ...
P ostal Conference, 1888 : Proceedings of Conference held in Sydney in January, 

1888 : Presented (No. 23)
P ost Curds: Transmission o f— from V ictoria to the United Kingdom: Presented (No. 28) 
P ost Office and Savings Bank : Statem ent of the Accounts of—for the Year ended 

: 31st Decem ber, 1887 : Presented (No. 26)
Press Telegram s between V ictoria and W estern Australia. See “ Telegram s.” 
P rinting Committee : Appointm ent o f ...

Hons. The President and J. B ell appointed Members of 
Public H ealth Law Am endm ent B i l l : Initiated ...
P ublic Library, Museums, and National G allery: Report of Trustees of—for Year 1887, 

w ith  Statem ent o f Income and Expenditure for Financial Year 1886-7 : 
Presented (No. 24) ...

Public Officers Em ploym ent B i l l : In itiated
Public Service A ct, Adm inistration o f : M otion respecting {Hon. S. F raser)
P ublic Service Board and Civil Staff o f  D efence Departm ent. See “ D efence Depart

m ent.”
)t „ Report o f : Presented (N o. 114)

R.

R ailway Loan B i l l : Initiated ...
Railway Loan Application B i l l : In itiated ... •••
Railways (V ictorian) : Estim ate o f Expenditure which Commissioners of—propose to 

incur under A cts No. 812 and N o. 845 during Year ending 30th June 1888: 
PrGssnted • • •  • • •  • • •  ««» • • •  •• •

Similar Estim ates of Expenditure during Year ending 30th June, 1889: Presented 
Report of the Commissioners o f the : for Year ending 30th June, 1888: Presented 
' (No. 69) ... . . .  ... ... ... ••• . —

Reception Committee (J o in t): Appointm ent of. See “ Centennial International 
Exhibition.”

Refreshm ent Rooms (Joint) Committee— Appointm ent of
Honorable Sir W. J. Clarke, Bart., appointed Member of 

Report brought up (D  3)
Reform atory Schools—Departm ent of. See “ Neglected Children.”
Residence Areas A ct Further Am endm ent B i l l : Initiated ... •••
Resum ption of L'dnds under A ct 933 : Certificate approved by the Governor, datec 

13th June, 1888: Presented (No. 47) ...
„ Schedule of Lands to  be resumed by the Crown (No. 79)

Resumption of Lands for Public Purposes A ct 1887: Order in Council: Presented(N o. 75 
Richmond City Lands B i l l : Initiated ...
Royal A ssent to B ills  in Council Chamber

S.

Sales by Auction B ill. See “ Auction Sales Statute Am endm ent B ill.” . .
Sandhurst and Northern D istrict Trustees Executors and A gency  Company Limite< 

B ill:  Initiated ... . . .  . ..  ..- ••• ••• ••
Motion—Message to L egislative Assem bly, asking for Report and Proceedm g  

on {Hon. W . P . Simpson) . ..  ... ••• _ •••
Message from  L egislative Assem bly, transm itting Report, &c.

Savings Banks— Statement and Returns for Year ended 30th June, 1888: Presentee 
(No. 7) . ..  ... ... . .. ••• y* ••• .p *•

Seymour— Shire of—W ater Works Trust— Application for Additional Loan : Jrre 
sented (No. 100) . ..  . ..  . ..  ••• ••• T

Shepparton— Shire of— W aterworks Trust— Application for further Additional Loan 
Presented (No. 118) . ..  . .. ••• . ••• •••

Shepparton Urban W aterworks Trust— Application for Additional Loan: Pres 
(No. 9 4 ) ...............................................................................................................
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Shipping Returns— Import, Export, T ranshipm ent: General Summary of the— with  
an A bstract o f Customs Revenue for the Year 1887 : Presented (No. 20) . ..  

S i l t : D eposit o f : B i l l : Initiated. See “ D eposit.”
Sparrows D estruction B i l l : Initiated
St. Hilda : Purchase o f Lands a t : Approval of Governor for : Presented  
Stam p D uties Am endm ent B i l l : In itiated  
Standing Orders Committee : Appointm ent of

Honorables the President, Dr. Dobson, and J . S erv ice : Appointed  
Members o f...

„ Suspended
State School Teachers B i l l : In itiated  ... ... ... ... '

M otion that M essage be sent to the L egislative A ssem bly acquainting them  of 
error in transcribing amendments in (flora, f l .  Cuthbert)

Statistical Register o f V ictoria for 1886 : Presented—
P art V . : Interchange (No. 2)

„ V I . : A ccum ulation (No. 3)
„ V I I . : Production (No. 4 ) ...
„ V I I I . : Law, Crime, &c. (No. 5)
„ I X . : Social Condition (N o. 6)

Statistical Register o f V ictoria for 1887—
Part I.: B lue Book (No. 2 5 )..........

„ I I . : Population (N o. 45)
„ I V . : Finance, &c. (No. 120) ...
„ V . : V ita l S tatistics, &c. (N o. 121) ...

See also “ A ustralasian Statistics.”
Statute of Gaols 1864 Further Am endm ent B ill. See “ Gaols.”
Suprem e C ou rt: Regulse G enerates: Presented (No. 17) ...

„ Rules of t h e : Presented (No. 18)
,, ,, „ (N o. 8 4 )  .. .  .. .  . . .  . . .

Swan H ill Shire W aterworks Trust. See also “ Irrigation A ct.”

T.

Technological and Industrial In stru ctio n : Report of the R oyal Commission for Pro
m oting— for the Year 1887 : Presented (N o. 36)

T elegraph Departm ent. See “ P ost Office.”
Telegram s (P ress) between V ictoria and W estern A u stra lia : Presented (No. 124) 
Telegraphic Cable between Canada and A u stra lia : M otion for copies of Correspondence 

between the Secretary o f State for the Colonies and the G overnm ent of 
Canada and with the other A ustralasian Colonies (flora. J . Service)

Return (C 1) ...
Trades U nions : Second A nnual Report o f the Governm ent Statist in connection w ith : 

for Year 1887 : Presented (N o. 14)
Tragowel P lains W ater Supply T rust. See also “ Irrigation A c t.”
Transhipm ent, &c. See “ Shipping R eturns.”
Trustees Companies B i l l : In itiated  
Trustees Companies Am algam ation B ill : Initiated  
Tw elve-m ile Irrigation and W ater Supply T r u s t : A pplication for Further Loan : 

Presented. (N o. 1 2 5 )...

U .

U niversity o f M elbourne—
Report of the Proceedings for the Year 1887-8 : Presented (N o. 66)

V .

V entilation o f Mines Board : R e p o r t: Presented (N o. 82)
Victorian M ilitary and N aval Forces. See “ D iscipline A ct 1870.”
V ictorian M ining A ccident R elie f Fund—

Statem ent of A ccounts rendered by the Trustees o f the F u n d : Presented  
(N o. 43) ...

V ictorian W ater Supply  : Second Annual General Report by Secretary for M ines and 
W ater Supply : Presented (No. 83) . .,

W .

W andella Irrigation and W ater Supply Trust. See also “ Irrigation A ct.” 
W ater Supply Loans B ill : In itiated
W ater Supply, Victorian. See “ V ictorian W ater Supply.”
W ater W orks T r u sts: Applications for Loans, &c.—

K yneton (Shire o f)
M aryborough ...
Mooroopna 
Seym our (Shire o f)
Shepparton (Shire o f) ...
Shepparton (Urban)
Yarrawonga

W ater Supply Trusts under Irrigation A ct. See “ Irrigation A c t.”
b
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Proceedings « Papers.

W erribee Irrigation and W ater Supply Trust. See also “ Irrigation A ct.” $
W estern Wimmera : Irrigation and Water Supply Trust. See also “ Irrigation A ct.” 
W illiam stown Graving Dock—

Motion for Extension of, &c. (£fon. W . A . Z eal)

Y.

Yan Yean W ater Supply : Cash Statement from 1st July, 1887, to 30th June, 1888, and 
Balance-sheet to 30th June 1888 : Presented ... . .. ... • ••

Yarrawonga W aterworks T r u s t: Application for Additional Loan and Detailed  
Statem ent and R ep o rt: Presented (No. 112) . ..  . ..

Z.

Zoological and Acclim atisation Society—  .
Incorporation A ct Amendment B i l l : Initiated ... ... ••• •••
M otion for Message to L egislative Assembly, asking for Report and Proceedings 

(flon. J . Service')
M essage from Legislative Assem bly, transm itting Reports, &c.

Motion : That Standing Order requiring paym ent of £20 be suspended [Hon. 
J . Service) . ..  ... . .. . ..  . ..  ••• ••• •••
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S t a t u t e  of C.aols  1864 F u r t h e r  A m e n d 
m e n t  Bi ll

I n s t r u m e n t s  a n d  S e c u r i t i e s  S t a t u t e  1864 
A m e n d m e n t  Bil l 

D i s t re s s  l o r  R e n t  L a w  A m e n d m e n t  Bi l l

N o x i o u s  I n s e c t s  B i l l  . .

L u n a c v  S t a t u t e  F u r t h e r  A m e n d m e n t  
Bi l l"

C o n s o l i d a te d  R e v e n u e  Bil l  
S p a r r o w s  D e s t r u c t i o n  Bil l  
B a l l a r a t  T r u s t e e s  E x e c u t o r s  a n d  A g e n c y  

C o m p a n y  Bill  
M e m b e r s  of C o u n c i l  Bi l l

S a n d h u r s t  a n d  N o r t h e r n  D i s t r i c t  
T r u s t e e s  E x e c u t o r s  a n d  A g e n c y  C o m 
p a n y  L i m i t e d  Bil l  

A u s t r a l a s i a n  N a t i v e s  T r u s t e e s  E x e c u 
t o r s  a n d  A g e n c y  C o m p a n y  L i m i t e d  
Bil l

M e r c a n t i l e  F i n a n c e  T r u s t e e s  a n d  A g e n c y  
C o m p - m v  of A u s t r a l i a  L i m i t e d  Bill  

E ip i i t y  T r u s t e e s  E x e c u t o r s  a n d  A g e n c y  
C o m p a n y  L i m i t e d  Bil l  

M u n i c i p a l  O v e r d r a f t s  I n d e m n i t y  B il l  . .  
C o n s o l i d a t e d  R e v e n u e  Bil l  ( a ) . .
M a r i n e  B o a r d  Act  A m e n d m e n t  Bi ll  
Deposi t  n f Si lt  Bil l
( l u a r d i a n  T r u s t e e s  a n d  E x e c u t o r s  C0111-

A i i ' t r a h i s i a n  D r a m a t i c  a n d  M u s ica l  
A- -oc; : i l  i  ui F u n d  Bill 

Pol ic e  F r a n c h i s e  Bill 
T r u s t e e s  C o m p a n i e s  Bil l

R i c h m o n d  C i t y  L a n d s  Bil l  
Z ool og ica l  a n d  A c c l i m a t i z a t i o n  S o c i e ty  

I n c o r p o r a t i o n  Act A m e n d m e n t  Bi ll  
P u b l i c  < Ml'icers E m p l o y m e n t  Bil l 
I r r i g a t i o n  a n d  W a t e r  S u p p l y  T r u s t s  

E l e c t i o n  Bil l 
N o r t h  M e l b o u r n e  L a n d s  Bill  . .

E l e c to r a l  D i s t r i c t s  A l t e r a t i o n  Bil l

M i n in g  Acci  l e n l s  I m i u e s t s  Bi ll

C a p e  P a t t e r s o n  a n d  K i l c u n d a  J u n c t i o n  
R a i l w a y  Bil l 

E l e c to r a l  A c t  1865 A m e n d m e n t  Bil l  . .

R a i l w a y  L o a n  A p p l i c a t i o n  Bil l  
M a r in o  S to r e s  Bi l l
B a n k i n g  I ' " inp.on ios  R e g i s t r a t i o n  Bill  . .  
B a n k i n g  i X a n p a n i c s  S e c u r i t i e s  Bi ll  
A m a l g . a m a t i  01 of C o m p a n i e s  Bi ll  
Sla t  • Sch oo l  T e a c h e r s  Bi ll  
R es i l ie n c e  A r e a s  A c t  F u r t h e r  A m e n d 

m e n t  Bi ll
C h in e s e  I m m i g r a t i o n  R e s t r i c t i o n  Bill  . .

Odi ce rs  01 P a r l i a m e n t  Hill 
.Auct ion S a l e s  S t a t u t e  A m e n d m e n t  Bi l l  
M in in g  o n  P r i v a t e  P r o p e r t y  A c t  A m e n d 

m e n t  Bi ll  
E x p i r i n g  L a w s  C o n t i n u a n c e  Bil l  
W a t e r  S u p p ly  L o a n s  B il l .  . .  . .
( l e m b r o o k  I . a m is  R e v e s t i n g  Bill  
L i c e n s in g  A c t  A m e n d m e n t  Bi l l  
A p p r o p r i a t i o n  Bil l  
R a i l w a y  L o an  I’.i ll  
S t a m p  D u t i e s  A m e n d m e n t  Bi ll  
D i s c i p l i n e  Act. A m e n d m e n t .  Bil l 
M e l b o u r n  H a r b o r  T r u s t s  A c t s  A m e n d 

m e n t  Bil l
P l e u r o - p n o u m o n i a  E x t e r m i n a t i o n  Bill  . .  
L a n d s  Yc -t  i n g  Bil l
T r u s t e e s  C o m p a n i e s  A m a l g a m a t i o n  Bil l  
B a n k s  a n d  C u r r e n c y  S t a t u t e  A m e n d 

m e n t  Bi ll
Port .  M e l b o u r n e  L a g o o n  N u i s a n c e  S u p 

p r e s s io n  Bil l  
I n e b r i a t e s  Bi ll

! P u b l i c  H e a l t h  L a w  A m e n d m e n t  B i l l  . .

H o n o r a b l e  I I .  C u t h b e r t

H o n o r a b l e  W . A.  Z ea l

H o n o r a b l e  I I .  C u t h b e r t

H o n o r a b l e  I I . C u t h b e r t

H o n o r a b l e  II. C u t h b e r t

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  
H o n o r a b l e  .I. 11. C o n n o r  . .
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

H o n o r a b l e  I I . C u t h b e r t

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

1S8S.
19 J u n e

zo  J u n e

14 J u l y  

2.4 J u l y

15 J u l y
I 1 S e p t .
18 S e p t .

2 O c to b e r

j 2 O c to b e r

18SS.

24 J u l y  

24 J u l y  

24 J u l y  

2 ;  J u l y

ISS8. 1 18S8. | 1888. 1888. i RsS.
24 J u l y ; 14-1 Il ly 18 Sept .

1 8
,8  S e p t . j 9 O c to b e r id  ( l e to b e r  \ id  i let o b e r

I t  S e l l ' .
I ,  S e p t . 18 Sept 25 S ep t .
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23 O c to b e r 3 1 l Ic tober

24 O c to b e r  | 24 O c to b e r  ! 31 O c to b e r

15 J u l y  1 25 J u l y  25 J u l y

9 O c t o b e r  9 O c to b e r  i f t i i c to b e r

. O c t o b e r  5 Dec.  j ft Dec.  ! 11 Dec. 
6 Dec.  ]

. O c t o b e r  16 O c to b e r  id  O c t o b e r  27 N ov .

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  i 2 O c to b e r  j 2 O c to b e r  ' 16 O c to be i

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

M e s s a g e  f r o m  T . e g i s l a t i v c  A s s e m b l y

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  
M e s s a g e  f r o m  l . e g i s l a t i v e  A s s e m b l y  
H o n o r a b l e  W. If . R o b e r t -  . .
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

2 O c to b e r  

2  O c to b e r  

2 O c to b e r

M e s s a g e  f r o m  L e g i s l a t i v e  As c l l l b h

M c s - a g e  f r o m  T .eg is la t iv c A s s e m b l y  
H on or ab le .  II. C u t h b e r t

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  
M e s s a g e  fr o m  L e g i s l a t i v e  A s s e m b l y

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  
M e s s a g e  f r o m  L e g i s i a t i v e  A.—c m b l y

M e s s a g e  fron t  L e g i s l a t i v e  A s s e m b l y

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

M o - s a g e  fr o m  L e g i s l a t i v e  A s s c in ld y  
M c s - a g e  f r o m  L e g i s l a t i v e  A s - c m b l y  

1 Mc - - a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  
H o n o r a b l e  W . A. Zeal  

! H o n o r a b l e  I I .  C u t h b e r t  
I M e s s a g e  fr o m  L e g i s l a t i v e  A s s e m b l y  
I M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y

30 O c to b e r  
13 N o v .

1 3 N o v .
1 5 N o v .

27 N o v .

29 N o v .
29 N ■v.

5 Dec.5 Dec.  
ft Dec.  
ft De c

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  11 Dec.

M e s s a g e  f r o m  T. e g is la t i vc .A ssem b ly  I t  Dec.
M e s s a g e  fr o m  L e g i s l a t i v e  A s s e m b l y  , i t  Dee.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  : i t  Dec.

M e s s a g e  f r o m  l .e g is la t  iv e A s s e m b l y  11 Dec.
M e s s a g e  fr o m  L e g i s l a t i v e  A s s e m b l y  11 Dee.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  II  Dec.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  12 De c.
Mes sa ge ,  f r o m  I .egis l  f i v e  A s s e m b l y  12 Dec.
M e s s a g e  fr o m  l . eg i s l a t  i ve A s s e m b l y  12 Dec.
M e s s a g e  f r o m  l . eg is la t  i ve A s s e m b l y  tS Dee.
M e s s a g e  f r o m  l .egi s l a t  i v e A s s e m b l y  18 Dec.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  tS Dec.

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  19 Dec.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  19 Dec.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  19 Dec.
M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  19 Dec.

M e s s a g e  f r o m  l . e g i s l a t  i ve A s s e m b l y  . 19 De c.

H o n o r a b l e  11. C u t h b e r t  . .  . . 1 9  Dec.

M e s s a g e  f r o m  L e g i s l a t i v e  A s s e m b l y  ! 20 Dec.

2 O c to b e r

2 O c to b e r

2 O c to b e r  
9 O c to b e r  
9 r
9 ciciobm- 

17 1 ic to hvr

16 O c t o b e r  i 27 Ni
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id  O c to b e r  17 O c to b e r

14 N ov .

1 5 N ov .
13 N ov .

I ; No v.

15 N o v .

21 N o v .

27 N o v .

2 -  N o v .  
29 N ov .  
2 9  N o v .  
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d  Dec.  
d  Dee.

; I I  D e c.

II  Dec.

II  Dee.
11 Dec.

12 Dec.
1 12 Dec.
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18 Dec.

19 Dec.

19 Dec.

20 Dec.

14 N ov  

14 N ov .  

13 No v .

9 O c to b e r  
2 ;  ( i c t o b e r

14 No v .

14 N ov .

13 N o v .

14 N o v .  

1 5 Nov.

14 N o i ,4  N o v . 14 N o v .
20 N o v . 2 > N ov . 2 .  N o v .

20 Nov . 2 ' N ov . 2 > N o v .
29 N o v . ■ 29 N ov . 29 Nov .

20 N o v .
21 Nov . | 20 V , V -

21 N o v .

28 N o v . 28 N o v . 5 Dec.

12 Dec. : 12 Dec. 12 Dec.
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13 Dec. I 5 1 Ice. 19 Dec.
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I ; Dec. 1 I 3 1 ice. 13 Dec.
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iS Dec. i 18 Dec. 18 Dec.

12 Dee. | 12 Dec. 12 Dec.
13 Dec

1;  Dee. I ; 1Iee. 15 Dec
I 8 Dec. 18 Dec. iS Dec
IS Dec. 18 Dec. 18 Dec
,3 Dec. 15 Dee

20 Dec. 20 1 lee
20 Dec. 20 Dec

IS Dec. ■ 18 Dec. 18 Dec

20  Dec. 1 20 Doc.
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4 O c to b e r
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I . .  , 3 Dec.
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3 Dec.
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No. 1.

<34 imrtE jj|  tin f ln r o im p
OF THE

L E G I S L A T I V E  COUNCI L.

TUESDAY, 19t h  JUNE, 1888.

1. The Council met pursuant to the Proclamation of His Excellency the Governor, hearing date the 18th 
day of May, 1888, which Proclamation was read by the Clerk, and is as follows :—

THIRD SESSION OF THE TH IRTEEN TH  PARLIAM ENT.

P ro clam ation

By His Excellency S ir  H e n r y  B r o u g h a m  L o c h , Knight Grand Cross, of the Most Distinguished 
Order of Saint Michael and St. George, Knight Commander of the Most Honorable Order of 
the Bath, Governor and Commander-in-Ckief in and over the Colony of Victoria and its 
Dependencies, &c., &c., &c.

WHEREAS by The Constitution Act it was amongst other things enacted that it should be lawful 
for the Governor to fix such places within Victoria and, subject to the limitation therein contained, 

such times for holding the first and every other 'Session of the Council and Assembly, and to vary and alter 
the same respectively in such manner as he might think fit; and also from time to time to prorogue the 
said Council and Assembly, and to dissolve the said Assembly, by Proclamation or otherwise, whenever 
he should deem it expedient: and whereas- the said Council and Assembly, called “ The Parliament of 
Victoria/’ stand prorogued until Tuesday the twenty-second day of May instant, and it is expedient 
further to prorogue the same, and to fix the time for holding the next Session thereof : Now therefore I, 
the Governor of Victoria, in exercise of the power conferred by the said Act, do by this my Proclamation 
further prorogue the said Parliament of Victoria from Tuesday the twenty-second day of May instant until 
Tuesday the nineteenth day of June next ensuing.; and also I do hereby fix Tuesday the nineteenth day 
of June aforesaid as the time for the commencement and holding of the next Session of the said Council 
and Assembly, called the Parliament of Victoria, for the despatch of business, at Two o’clock in the after
noon, in the Parliament Houses, situate in Parliament place, Spring street, in the City of Melbourne : 
And the Honorable the Members of the Legislative Council and the Members of the Legislative Assembly 
are hereby required to give their attendance at the said time and place accordingly.

Given under my Hand and the Seal of the Colony, at Melbourne, this eighteenth day of May, in 
the year of our Lord One thousand eight hundred and eighty-eight, and in the fifty-first year 
of Her Majesty’s reign.

(L-Si) 1 HENRY B. LOCH.
By His Excellency’s Command,

D. GILLIES,
Premier.

G od sa v e  t h e  Qu e e n  !

2. A p p r o a c h  o f  H is E x c e l l e n c y  t h e  G o v e r n o r .—The Approach of His Excellency the Governor 
was announced by the Usher.

His Excellency came into the Council Chamber, and commanded the Usher to desire the attendance 
of the Legislative Assembly in the Council Chamber, who, being come with their Speaker, His 
Excellency was pleased to speak as follows :—

Mr. P r e s i d e n t  a n d  H o n o r a b le  G e n t le m e n  o f  t h e  L e g i s l a t i v e  C o u n c i l  :

Mr . S p e a k e r  a n d  G e n t le m e n  o f  t h e  L e g i s l a t i v e  A s se m b ly  :

I  have to congratulate you on the continued prosperity of the country.
Although hitherto the temperate counsels of statesmen have succeeded in maintaining peace 

in Europe, there have been moments when it seemed as if war was imminent; and my Advisers 
have followed the course of events with unremitting attention. Much has been done during the 
year to improve and strengthen our various means of defence, and the forts are rapidly being 
completed and armed with breech-loading guns of the latest type. The naval and military forces



are more efficient than they have ever been, and regulations have been framed for the establishment 
of a first-class militia reserve, and for the formation of corps of rifle volunteers from the rifle clubs 
in the country districts. My Advisers are also prepared to submit a plan for the establishment of a 
cartridge factory in Victoria, which it is hoped will supply the wants of all Australia.

The patriotic sentiment which led your two Houses to pass the Imperial Defence Bill by 
acclamation has been characteristically responded to in Great Britain, where a larger sum than was 
covenanted for has been voted for the equipment of better ships than were promised.

The House of Assembly put a resolution on record last year that greater restrictions should 
be placed on the incoming into this Colony of the Chinese; and my Advisers then explained that 
this could be most effectually carried out by subjecting letters of naturalization to a rigid scrutiny. 
Unfortunately, attempts have been made to frustrate the avowed intentions of the Government. It 
has been the care of my Advisers to carry out their promise to Parliament, and by a strict applica
tion of the existing law they have been enabled to make the actual influx inconsiderable. As it is 
evident that the necessary restriction can be best secured through the diplomatic action of the 
Imperial Government, and by uniform Australasian legislation, the Premier and Chief Secretary 
have attended an Intercolonial Conference at Sydney, and the important conclusions there arrived at 
will be embodied in a Bill and submitted to you for consideration and approval. The proceedings 
of the Conference will also be laid before you.

The approaching Centennial Exhibition is receiving even larger support than was at first 
calculated on, especially from Foreign Governments. There is reason to believe that it will far 
transcend anything that has yet been seen on this Continent.

The impulse given to irrigation is being widely felt. Many districts that have suffered in 
times past for want of water have availed themselves of the powers lately conferred by Parliament, 
and have borrowed money, and are projecting or executing works of great national importance.

The liberality which the present Parliament has displayed in its endowment of Technical 
Education has borne excellent fruit. Within the past two years the number of schools in operation, 
or on the point of being opened, has increased from two to seven, and the number of scholars in 
attendance has been multiplied threefold.

An important Commission has been appointed during the recess, which is now investigating 
the vital question of Public Idealth. I t  is hoped the opportunity will offer for some legislation during 
the Session. My Government has also appointed members to attend the Conference on Rabbit E x
tirpation at Sydney.

The application of the munificent votes which the present Parliament has granted for the 
promotion of the mining industry has been attended with beneficial results in many instances, and 
there is reason to believe that the course of systematic prospecting now entered on will be even more 
productive of good in the future.

The Postal Conference held in Sydney was, for the first time, attended by representatives of 
every colony of Australasia. Several questions of interest were disposed of, embracing amongst 
others an affirmation of the principle of a proportionate distribution of the cost of the various cable 
services, and a determination to authorize the survey of a new cable route to the United Kingdom 
by way of the Pacific.

M e . S p e a k e r  a n d  G e n t l e m e n  of t h e  L e g is l a t iv e  A sse m b l y  :

The Estimates have been framed with as much economy as the necessary requirements of the 
Public Service will admit.

M r . P r e s id e n t  a n d  H o n o r a b le  G e n t l e m e n  o f ti-ie  L e g is l a t iv e  C o u n c il :

M r . S p e a k e r  a n d  G e n t l e m e n  of t h e  L e g is l a t iv e  A sse m bly  :

The necessity of revising our present Tariff has been admitted for some time past. Proposals 
to this effect will be submitted to you, and the endeavour has been made to enlarge the area of native 
industry in this community.

Since the Electoral Act was last revised there have been great changes in the settlement of 
population, with the result that a redistribution of seats has become necessary. My Advisers have 
prepared a Bill for accomplishing this object.

During the recess considerable additions have been made to our Forest reservations; a com
petent Conservator of Forests has been appointed, and a Bill will be submitted dealino- with the 
whole question of improved Forest Management. b

• The great subject of Codification of the Law has been more than once under the consideration 
of the Legislature, and a Code which is the result of years of labour and research was recommended 
last Session for your adoption by a Joint Committee of both Houses. I t  is the opinion of my 
Advisers that an effort should be made in the direction of utilizing this work, and a proposal will be 
made to you which, it is trusted, will effect this object without incurring the risk of unsettling any 
branch of the law. The Probate Duties are found to press vexatiously upon very small estates, 
owing to the fees and expenses incurred in filing the necessary statements. Bills will be presented 
to you dealing with this defect and effectually relieving such estates. The law relating to Lunacy 
ha,s long needed revision, and a Bill, which is largely based on the suggestions of the Lunacy Com
mission, will be submitted to your consideration, as will also be Bills for amending the Patent Act 
and making the procedure under it more effective, for improving the law relating to Trade Marks 
for materially modifying the rigour of the Law of Distress, and for improving the efficiency of the 
Audit Act. The Bill for constituting a Metropolitan Board of Works, and that for amendiuo- Local 
Government, represent a preparation and revision that extend over years. G

The extension of Horticultural and Viticidtural interests throughout the Colony renders 
increased care necessary in connexion with the prevention of diseases inimical to plant groAvth and 
a Bill to that end will be submitted. ’

The joint administration of the Rabbit Suppression Act by the Government and the municipal 
bodies has been found inadequate in its operation. A Bill will be introduced which will relieve the 
municipal bodies of the cost, and by promoting simultaneous and more complete action materially 
reduce or extirpate this national pest,



The death of the Emperor of .Germany, after a long illness endured with heroic fortitude, has 
thrown our own Royal Family into mourning, and deprives England of one who was a warm friend 
as well as a loyal ally. The whole community will sympathize with the German people over the 
untimely death of one from whom much was hoped.

At no time since the Colony was founded has the prosperity been so marked. The national 
credit is higher than ever ; the revenue has never been more elastic; and almost every industry is 
successful or reasonably hopeful of success. I  pray that by the blessing of Divine Providence your 
counsels may add to the continuance of this general well-being.

Which being concluded, a copy of the Speech was delivered to the President, and a copy to Mr. 
Speaker, and His Excellency the Governor left the Chamber.

The Legislative Assembly then withdrew.
3. The President took the Chair, and read the Prayer.

4. D e c l a r a t i o n s  o f  M e m b e r s .—The Honorables The President, J . Balfour, Dr. Beaney, J . Bell,
F. Brown, J . Buchanan, Sir W. J . Clarke, J . H. Connor, II. Cuthbert, D. Coutts, Dr. Dobson, J . G. 
Dougharty, T. Dowling, N. FitzGerald, H. Gore, C. J . Ham, D. Ham, P. Hanna, C. H. James,
G. Le Fevre, M.D., Sir J . Lorimer, J . P. MacPherson, D. Melville, F. Ormond, W. Pearson, W. H. 
Roberts, F. T. Sargood, W. P. Simpson, W. E. Stanbridge, D. C. Sterry, N. Thornley, J . A. 
W'allace, J . Williamson, G. Young, and W. A. Zeal severally delivered to the Clerk the declaration 
required by the thirteenth clause of the Act 45 Victoria, No. 702, as hereunder set forth :—

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  M a c B a in ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
Three hundred and eighty pounds, above all charges and incumbrances affecting the same, other 

’ than any public or parliamentary tax or municipal or other rate or assessment; and further, that 
such land or tenements are situated in the municipal district of Prahran, and are known as land 
containing 7 acres 2 roods and 5 perches or thereabouts* part of Crown portion 27, in parish of 
Prahran, county of Bourke, with dwelling-house, out-houses, stable, &c., &c., erected thereon, in my 
own occupation.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yearly value of 
Three hundred and eighty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JA S. MACBAIN.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  B a l f o u r ,  

do declare and testify that 1 am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
Four hundred and fifty pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment; and further, that such 
lands or tenements are situated in the municipal district of Prahran, and are known as 6 Tyalla,’ 
Toorak.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yearly value of 
Four hundred and fifty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JAM ES BA LFO U R”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m es  G e o r g e  
B e a n e y ,  M.D., do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit ip lands or tenements in the colony of Victoria of the yearly 
value of One thousand five hundred and sixty-eight pounds above all charges and incumbrances 
affecting the same, other than any public or parliamentary tax or municipal or other rate or 
assessment; and further, that such lands or tenements are situated in the municipal district of 
Melbourne, and are known as ( Cromwell House,’ and five others adjoining, and situate in Collins 
and Russell streets, in the city of Melbourne.

“ And I  further declare that su,ch of the said lands or tenements as are situate in the 
municipal district of Melbourne are rated in the rate-book of such district upon a yearly value of 
One thousand four hundred and eighty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council. .

“ JAM ES GEO. BEANEY, M.D.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  B e l l ,  do 
declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for my 
own use and benefit in lands or tenements in the colony of Victoria of the yearly value of One 
hundred and twenty pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Dunolly, and are known as my private 
residence, being allotments 4, 5, 6, 7, and 9 of section 26, town of Dunolly.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Dunolly are rated in the rate-book of sqch district upon a yearly value of One 
hundred and twenty pounds.



“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JAM ES B E L L /’

“ In  compliance with the provisions of the Act 45 Victoria, No. 702,1, F r e d e r i c k  B r o w n ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
One hundred and ten pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Beechworth, and are known as 6 Shrublands ’— 
Allotments 2, 3, and 4 of section A, with dwelling-house and out-houses, occupied by m e; also 
allotments 8 of section P  1, 17 of section 4, and part of allotment 3 of section B, all in the town 
and parish of Beechworth.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of United Shire of Beechworth are rated in the rate-book of such district upon a 
yearly value of One hundred and ten pounds ten shillings.

u And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements or any part thereof for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ FREDK- BROWN.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  B u c h a n a n , do 
declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for my 
own use and benefit in lands or tenements in the colony of Victoria of the yearly value of One 
hundred and five pounds above all charges and incumbrances affecting the same, other than any public or 
parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal district of Berwick, and are known as house and land in my 
own occupation.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Berwick are rated in the rate-book of such district upon a yearly value of 
One hundred and five pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JA M ES BUCHANAN.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, S ir  W i l l i a m  J o h n  
C l a r k e ,  Baronet, do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Nine hundred and eighty pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment; and further 
that such lands or tenements are situated in the municipal district of the shire of Merriang, and are 
known as—Three thousand four hundred and sixty-one acres, in the parishes of Kalkallo, Mickleham, 
and Darraweit Guim, No. 130 in the rate-book.

“ And I  further declare that such of the said lands or tenements as are situated in the 
municipal district of the shire of Merriang are rated in the rate-book of such district upon a yearly 
value of Nine hundred and eighty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. J . CLARKE.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J o s e p h  H e n r y  
C o n n o r , do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
yearly value of One hundred and thirty pounds above all charges and incumbrances affecting 
the same, oilier than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal district of shire of Colac, and are 
known as 57 A and 57 B, parish of Cundare, county of Grenville.

“ And I  further declare that such of the said lands or tenements as are situated in the
municipal district of Colac, shire of Colac, are rated in the rate-book of such district upon a yearly
value of One hundred and thirty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements or any part thereof for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JO SE PH  HENRY CONNOR.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, H e n r y  C u t h b e r t  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
Two hundred pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the parish of Ballarat, in the county of Grenville, the description of 
which lands and tenements are as follows :—

“ Part of allotment 4 of sec. 9, city of Ballarat, county of Grenville ; and 
iW L “ Allotment 2 of sec. 14, parish of Cardigan, county of Grenville.
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“ And I  further declare that such of the said lands or tenements as are situate in the 

municipal district of the city of Ballarat are rated in the rate-book of such district upon a yearly 
value of £80 ; and that such of the said lands or tenements as are situate in the shire of Ballarat 
are rated in the rate-book of such district upon a yearly value of £120.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ HENRY CU TIIBERT.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, D a v id  C o u t t s  

do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
over One hundred pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Korong, and known as ‘ Salisbury Estate,’ 
and in the municipal district of East Loddon, and known as ‘ Elmswood Estate,’ also freehold land, 
parish of Hayanmi.

“ And I  further declare that such of the said lands or tenements as are situated in the 
municipal district of Korong are rated .in the rate-book of such district upon a yearly value of 
Four hundred and eighty-two pounds ten shillings ; and such of said lands or tenements as are 
situated in the municipal district of East Loddon are rated in the rate-book of such district upon a 
yearly value of Four hundred and fifty-eight pounds five shillings and ninepeuce.

“ And I  further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ DAVID COUTTS.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, F r a n k  S t a n l e y  

D o b so n , do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Two hundred pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment; and further, that such 
lands or tenements are situated in the municipal districts of Prahran and Hawthorn, and are 
known as—

“ House, No. 44 Darling-street, South Yarra, in my own occupation; also land in Denham- 
street, Hawthorn, unoccupied.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Prahran are rated in the rate-book of such district upon a yearly value of One hundred 
and seventy-five pounds, and that such of the said lands or tenements as are situate in the municipal 
district of Hawthorn are rated in the rate-book of such district upon a yearly value of Fifty- 
two pounds ten.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ F. STANLEY DOBSON.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J o h n  G e o r g e  

D o u g h a r t y ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Two hundred and fifty pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment; and further, 
that such lands or tenements are situated in the municipal shires of Wodonga, Bogong, and 
Benambra, and are known as and situated in the parishes of Noorongong, Burro wye, Walwa, and 
Belvoir.

Wodonga, rated £31 net annual value.
Noorongong, — £122 do.
J in je llic , —  £ 1 0 1  do.

„ — £40 do.
“ And I  further declare that such of the said lands or tenements as are situate in 

the municipal districts of Wodonga, Noorongong, and Jinjellic are rated in the rate-books of such 
districts upon a yearly value of Two hundred and ninety-four pounds, as detailed above.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JO H N  G. DOUGHARTY.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, T h o m a s D o w l in g ,  

do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
Two hundred pounds above all charges and incumbrances affecting the same, other than any public 
or parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal districts of Hampden and Mortlake, and are known as 
Jellalabad, situated on Mount Emu Creek, and bounded on the south by the town of Darlington, on 
the east by lands belonging to Messrs. Cole and Dodd, on the north by Station known as Terrinallum, 
and on the west by the Station known as Mount Fyans.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Mortlake are rated in the rate-boolc of such district upon a yearly value of 
One thousand seven hundred and twenty pounds, and that such of the said lands or tenements as 
are situate in the municipal district of Hampden are rated in the rate=book of such district upon 
a yearly value of Five hundred and forty-six pounds.



“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of ^enabling me to be 
returned a Member of the Legislative Council.

“ THOMAS DOWLING.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, N ic h o la s  
F i t z  G e r a l d ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessment; and further, that 
such lands or tenements are situated in the municipal district of St. Kilda, in the county of Bourke, 
and are known as—

“ Dwelling-house, Alma-road, St. Kilda, in the county of Bourke.
“ And I  further declare that such of the said lands or tenements as are situate in the 

municipal district of St. Kilda are rated in the rate-book of such district upon a yearly value of 
over Three hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ N. FITZ GERALD.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, H e n r y  G o r e ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the Colony of Victoria of the yearly 
value of Six hundred and forty pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment; and further, 
that such lands or tenements are situated in the municipal district of Korong, and are known as— 

“ Spring Hill and Richmond Plains pre-emptive rights, &c.
“ And I  further declare that such of the said lands or tenements as are situate in the 

municipal district of Korong are rated in the rate-book of such district upon a yearly value of Six 
hundred and forty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ HENRY GORE.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, C o r n e l ia s  J o b  
H am , do declare and testify that I  ain legally or equitably seised of or entitled to an estate of free
hold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value 
of Five hundred pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal district of Prahran, and are known as—

“ Dwelling-house and premises (known as ‘Lalbert’) situated in the Orrong-road, Prahran, 
with about ten acres, in my own occupation.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yearly value of 
Five hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ C. J . HAM.”

“ In compliance with the provisions ot the Act 45  Victoria, No. 7 0 2 , I, D a v id  H am , do 
declare and testify that I  am legally or quitably Seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Five 
hundred pounds above all charges and inCumbrances affecting the same, other than any public or 
parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal district of Ballaarat East, and are known as houses and land 
in Victoria-street.

“ And I further declare that such of the said lands or tenements as are situated in the 
municipal district of Ballaarat East are rated in the rate-book of such district upon a yearly value 
of Three hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to Or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ DAVID HAM.”

“ In compliance with the provisions of the Act 45 Victoria, No. 7,02, I, P a t r i c k  H a n n a ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Six 
hundred pounds above all charges and incumbrances affecting the same, other than any public or 
parliamentary tax or municipal or other rate or assessment; and further, that such lands or tenements 
are situated in the municipal district of Melbourne, and are known as

“ 121, 123, William street; also, Shire of Wyndham, Bellarine, Berwick, and borough of 
Queenscliff.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Melbourne are rated in the rate-book of such district upon a yearly value of 
Three hundred and fifty pounds, and that such of the Said lands or tenements as are situate in the



7
municipal district of Wyndham are rated in the rate-book of such district upon a yearly value of 
Two hundred pounds; Bellarine and Queenscliff, Berwick, over Two hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements or any part thereof for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ PA TRICK HANNA.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, C h a r l e s  H e n r y  

J a m e s , do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Two thousand four hundred pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment; and further, 
that such lands or tenements are situated in the municipal district of Heidelberg, and are known as 
‘ The Rosanna Estate.’

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Heidelberg are rated in the rate-book of such district upon a yearly value 
of Two thousand four hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ CHAS. H. JA M ES.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, G e o r g e  L e  F e v r e ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of One 
hundred and fifteen pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Brunswick, and are known as ‘ Camla,’ and 
situated upon the east side of Harrison street, Brunswick aforesaid, and containing about seven 
acres.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Brunswick are rated in the rate-book of such district upon a yearly value 
of One hundred and fifteen pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ GEO. LE FEV RE.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  L o r im e r ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value 
of Four hundred and seventy pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment ; and further, 
that such lands or tenements are situated in the municipal district of Malvern, and are known 
as ‘ Belcroft,’ Albany-road, Toorak, in my own occupation.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Malvern are rated in the rate-book of such district upon a yearly value of 
Four hundred and seventy pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JAM ES LORIMER.”
“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  P h i l l i p  

M a c P h e r s o n ,  do declare and testify that I  am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
yearly value of One hundred and forty-seven pounds above all charges and incumbrances affecting 
the same, other than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal district of Brunswick, and are 
known as part of portion 126, Brunswick, parish Jika Jika; county Bourke, 21 acres 2 roods 
26 perches and 8-10 perch, and part of portion 125, at Brunswick aforesaid, containing 26 acres 
14 perches and 7-10 of a perch.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Brunswick are rated in the rate-book of such district upon a yearly value of 
One hundred and forty-seven pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JAM ES P. MAC PHERSON.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, D o n a ld  M e l v i l l e ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of 
the yearly value of Two hundred and fifty-eight pounds (£258) above all charges and incumbrances 
affecting the same, other than any public or parliamentary tax or municipal or other rate or assess
ment ; and further, that such lands or tenements are situated in the municipal district of Brunswick 
and Pyalong, and are known as—

“ My residence, situate in Albion-street, W. Brunswick, with thirty (30) acres of land, and also 
two hundred and six acres of land within the municipal district of Pyalong.



“ And I  further declare that such of the - said lands or tenements as are situate in the 
municipal district of Brunswick are rated in the rate-book of such district upon a yearly value of 
Two hundred and thirty pounds, and that such of the said lands or tenements as are situate in the 
municipal district of Pyalong are rated in the rate-book of such district upon a yearly value of 
Twenty-eight pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or 
become possessed of the said land or tenements, or any part thereof, for the purpose of enabling me 
to be returned a Member of the Legislative Council.

“ D. M ELVILLE.”
“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, F r a n c i s  O r m o n d , 

do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Four 
hundred and fifty pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Prahran, and are known as i Egoleen ’ house 
and land.

“ And I  further declare that such of the said lands or tenements as are situate in the muni
cipal district of Prahran are rated in the rate-book of such district upon a yearly value of Four 
hundred and fifty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ FRANCIS ORMOND.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, W i l l i a m  P e a r s o n ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Two 
thousand nine hundred pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Rosedale, and are known as ‘ Kilmany Park,’ 
near Sale, containing 14,741 acres more or less freehold land.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Rosedale are rated in the rate-book of such district upon a yearly value of 
Two thousand nine hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to 
be returned a Member of the Legislative Council.

“ WM. PEA RSO N .”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, W i l l i a m  H e n r y  
R o b e r t s ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
yearly value of One hundred pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessment; and further, that 
such lands or tenements are situated in the municipal districts of Williamstown and Melbourne, and 
are known as ‘ Tudor House,’ Electra-street, Williamstown, and No. 90, Chancery-lane, Melbourne.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Williamstown are rated in the rate-book of such district upon a yearly value of One 
hundred pounds ; and that such of the said lands or tenements as are situate in the municipal 
district of Melbourne are rated in the rate-book of such district upon a yearly value of Two 
hundred and sixty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

* “ WM. H. RO BER TS.”
“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, F r e d e r i c k  

T h o m a s  S a r g o o d ,  do declare .and testify that I  am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
value of pounds above all charges and incumbrances affecting the same, other than
any public or parliamentary tax or municipal or other rate or assessment; and further, that such 
lands or tenements are situated in the municipal district of Caulfield, and are known as ‘ Rippon Lea ’, 
consisting of—

“ Forty-six acres of land, with dwelling-house thereon.
“ And I  further declare that such of the said lands or tenements as are situate in the municipal 

district of Caulfield are rated in the rate-book of such district upon a yearly value o f :—
Rate ... £62 10 0 ... Valuation ... £1,250 per annum.

15 0 0 ... „ ... 300
“ And I  further declare that I  have not collusively or colorably obtained a title to or become 

possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ F. T. SARGOOD.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, W a l t e r  P e a c o c k  
S im p so n , do declare and testify that I  am legally or equitably seised of er entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred and ninety-four pounds above all charges and incumbrances affectino- the 
same, other than any public or parliamentary tax or municipal or other rate or assessment; and



further, that such lands or tenements arc situated in the municipal district of Sandhurst, and are 
known as Sandhurst Horse Bazaar and Sale Yards, Charing Cross and Hargveaves-street, 
Sandhurst.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Sandhurst are rated in the rate-book of such district upon a yearly value of 
One hundred and ninety-four pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to he 
returned a Member of the Legislative Council.

“ W. P. SIMPSON.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, W il l ia m  E d w a r d  
S t a n b r id g e ,  do declare and testify that I  am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
yearly value of Two hundred and forty pounds above all charges and incumbrances affecting 
the same, other than any public or parliamentary tax or municipal or other rate or assessment ; and. 
further, that such lands or tenements are situated in the municipal district of Daylcsford, and are 
known as allotment 4 of section 6, township of Daylesford.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Daylesford are rated in the rate-book of such district upon a yearly value of Two 
hundred and forty-two pounds.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. E. STANBRIDGE.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, D a v id  C h a p lin  
St e r r y ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred and eight pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment; and further, 
that such lands or tenements are situated in the municipal district of Sandhurst, and are known as 
lands and buildings in Inglewood-road, and land in Forcst-street, Sandhurst.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Sandhurst are rated in the rate-book of such district upon a yearly value of One hundred 
and ten pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ D. C. S T E R R Y ”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, N a t h a n  T h o r n le y ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Four 
hundred and ninety-four pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment ; and further, that 
such lands or tenements are situated in the municipal district of Duntlas, and are known as ‘ Meadow 
Lands,’ containing about 182G acres.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Dundas are rated in the rate-book of such district upon a yearly value 
of Four hundred and ninety-four pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ N. THORNLEY.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J o h n  A l s t o n  
W a l l a c e ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Two hundred and eighty pounds above all charges and incumbrances affecting the 
same, other than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal districts of Towong, and Port 
Melbourne, and are known as—

“ No. 1. Lands and tenements situate near Bethanga, parish of Berriuga, electoral district of 
Benambra, shire of Towong, area, 639 acres.

“ No. 2. Lands and tenements, the Bay View Hotel, situate Beach-street, Port MelLourne.
“ And I further declare that such of the said lands or tenements as are situate in the 

municipal district of Towong are rated in the rate-book of such district upon a yearly value of 
One hundred pounds, and that such of the said lands or tenements as are situate in the municipal 
district of Port Melbourne are rated in the rate-book of such district upon a yearly value of 
One hundred and eighty pounds.
“ And I  hereby further declare that I  have not colusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JOHN A. WALLACE.”



“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  W i l l i a m s o n , 
do declare and testify that I am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
Four hundred pounds above all charges and incumbrances affecting the same, other than any public 
or parliamentary tax or municipal or other rate or assessment ; and further, that such lands or 
tenements are situated in the municipal district of Prahran, and are known as—

“ ‘ Tintern/ Toorak.
“And I  further declare thht such of the said lands or tenements as are situate in the municipal 

district of Prahran are rated in the rate-book of such district upon a yearly value of hour hundred 
pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the .Legislative Council.

“ JA S. W ILLIAM SON.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, G e o r g e  Y o u n g , do 
declare and testify that I am legally or equitably seised of or entitled to an estate of freehold for my , , 
own use and benefit in lands or tenements in the colony of Victoria of the yearly value of TwoV-L 
hundred and fifty pounds above all charges and incumbrances affecting the same, other than any; fl|* 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal district of Horsham, and are known as land and premises 
situated in Wilson-street, Horsham.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Horsham are rated in the rate-book of such district upon a yearly value of Two hundred 
and fifty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ GEO. YOUNG.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, W i l l i a m  A u s t i n  
Z e a l ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria, of the yearly 
value of pounds above all charges and incumbrances affecting the same, other than
any public or parliamentary tax or municipal or other rate or assessment; and further, that such 
land or tenements are situated in the municipal districts of Prahran and South Melbourne, and 
are known as—

“ Parts of Crown portions 17 and 18, parish of Prahran (at Toorak), county of Bourke ; and 
Crown allotment No. 4, section I, and Crown allotment No. 5, section L, city of South 
Melbourne, county of Bourke.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yearly value of Three 
hundred and eighty pouuds ; and that such of the said lands or tenements as are situate in the 
municipal district of South Melbourne are rated in the rate-hook of such district upon a yearly 
value of Four hundred and twenty.two pounds, or a total rating of Eight hundred and two pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. A. ZEAL.”

5. I s s u e  o f  W r i t .—The President announced that, in consequence of- the death of the Plonorable
W. E. Hearn, he had issued a W rit for the election of a Member to serve for the Melbourne 
Province.

6 . R e t u r n  t o  W r i t .— The President announced to the Council that he had received a return to the
Writ he had issued, by which it appeared that James Service had been elected in pursuance thereof.

7. S t a t u t e  o f  G a o l s  F u r t h e r  A m e n d m e n t  B i l l , — The Honorable II. Cuthbert moved, That he have
leave to bring in a Bill to further amend the Statute of Gaols 1864.

Question—put and resolved in the affirmative.
Ordered—That the Honorable II. Cuthbert do prepare and bring in the Bill.
The Honorable II. Cuthbert then brought up a Bill intituled “ A B ill to further amend the Statute o f  

Gaols 1864,” and moved that it now be read a first time.
Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 

a second time to-mrrow.

8. M e s s a g e  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The following Message from His Excellency the
Governor was presented by The Plonorable II. Cuthbert, and the same was read and is as follows:—

HENRY B. LOCH,
Governor. Message No. 1.

The Governor begs to inform the Legislative Council that ho has received from The 
Honorable the Secretary of State for the Colonies the following Despatch intimating Her Majesty’s 
Commands with reference to the Address of Congratulation which was presented by both Houses of 
the Parliament of Victoria to Her Most Gracious Majesty the Queen on the occasion of the 50th 
anniversary of Her Reign.

Government House,
Melbourne, 7th June 1888.
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(Enclosure.)

V i c t o r i a . Downing Street,
1st December 1887.

S i r ,
I  have the honour to acknowledge the receipt of your Despatch No. 132 of the 7th Septem

ber, transmitting an Address from the Parliament of Victoria respectfully congratulating Her 
Majesty on the occasion of the 50th anniversary of Her accession to the Throne. N

This Address has been laid before the Queen, and I  am commanded to request that you will 
convey to the Parliament of Victoria Her Majesty’s thanks for the expression of loyal attachment 
and good wishes which it contains.

Her Majesty has particularly noticed the beauty of the Address, containing a representation 
of the new Houses of Parliament and the Queen’s Hall.

I  have, &c.,
(Signed) H. T. HOLLAND.

Governor Sir H. B. Loch, G.C.M.G., K.C.B.,
&c., &c., &c.

P a t e r s .—The Honorable H. Cuthbert presented by command of His Excellency the Governor— 
Statistical Register of the Colony of Victoria for the Year 1886—

’ Part V.—Interchange.
Part V I.—Accumulation.
Part V II.—Production.
Part V III.—Law, Crime, &c.
Part IX .—Social Condition.

Severally ordered to lie on the Table.
The Honorable II. Cuthbert presented, pursuant to Act of Parliament—

Trades Unions—Second Annual Report of the Proceedings of the Government Statist in 
connection with—being report for the year 1887, with an appendix.

Friendly Societies—Ninth Annual Report of the Proceedings of the Government Statist in 
connection -with—being report for the year 1886.

Supreme Court.—Regulae Generales.
Justices of the Peace Act 1887.—Rules under.
Duties on the Estates of Deceased Persons Statute 1870—Rules under—
Resumption of Lands under the' Act No. 933. Certificate approved by the Governor in 

Council dated 18th June 1888.
The County Court Rules 1888.

Severally ordered to lie on the Table.
The Honorable Sir Jas. Lorimer presented, pursuant to Act of Parliament—

Victorian Military Forces—Regulations for—Additions.
Victorian Permanent Naval Forces—Regulations for—Alterations and Additions.
Victorian Naval Brigade—Regulations for—Additions.
Rifle Clubs—Regulations for—Addition.

Severally ordered to lie on the Table.

10. N e w  M e m b e r .—The Honorable James Service, being introduced, took and subscribed the oath
required by the 32nd clause of the Constitution Act, and delivered to the Clerk the declaration 
required, by the 13th clause of the Act No. 702, as hereunder set forth :—

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  S e r v i c e , 
do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Cue hundred pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Caulfield Shire, and known as ‘Kilwinning,’ 
being the house and lands occupied as a residence for myself, in Balaclava Road, corner of Hotham- 
street.

“ And I  further declare that such of the said lands or tenements as are situated in the 
municipal district of Caulfield are rated in the rate-book of such district upon a yearly value of Four 
hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to 
be returned a Member of the Legislative Council.

“ JA M ES SERVICE.”

11. C h a i r m a n  o f  C o m m i t t e e s —The Honorable II. Cuthbert moved, by leave of the Council, That the
Honorable Dr. Dobson be Chairman of Committees of the Council.

Question—put and resolved in the affirmative.
12. S p e e c h  o f  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The President reported the Speech of His Excellency

the Governor.
The Honorable Geo. Le Fevre moved, That a Committee be appointed to prepare an address to His 

Excellency the Governor in reply to 11 is Excellency’s Opening Speech.
Question—put and resolved in the affirmative.
The Honorable Geo. Le Fevre moved, That the Committee consist of the Honorablcs J . P. MacPherson, 

J . Bell, Lt.-Col. F. T. Sargood, D. Coutts, C. J .  Ham, F. Brown, N. Thornley, II. Cuthbert, and 
the mover.

Question—put and resolved in the affirmative.
The Committee retired to prepare the Address.



The Honorable Geo. Le Fevre brought up the Address prepared by the Committee, which was read at 
the Table by the Clerk, and is as follows:—

To His Excellency S ir  I I e n r y  B r o u g h a m  L ogit, Knight Grand Cross o f  the Most Dis
tinguished Order o f  Saint Michael and Scant George, K night Commandeer o f  the 
Most Honourable Order o f  the Bath, Governor and Commander-in-Chief in and  
over the Colony o f  Victoria and its Dependencies, fyc., 8,-c., fyc.

We, Her Majesty’s most dutiful and loyal subjects, the members of the Legislative Council 
of Victoria, in Parliament assembled, beg leave to approach Your Excellency with renewed ex
pressions of our loyalty and attachment to Her M ajesty’s Throne and Person.

We cordially reciprocate Your Excellency’s congratulations on the continued prosperity of 
the country.

We concur with Your Excellency that although hitherto the temperate counsels of statesmen 
have succeeded in maintaining peace in Europe, there have been moments when it seemed as if w ar 
was imminent; and we are glad to learn that Your Advisers have followed the course of events 
"with unremitting attention. I t  affords us satisfaction also to know that much has been done during 
the year to improve and strengthen our various means of defence, and that the forts are rapidly 
being completed and armed with breecli-loading guns of the latest type. We also learn, with 
pleasure, that the naval and military forces are more efficient than they have ever been, and that 
regulations have been framed for the establishment of a first-class militia reserve, and for the 
formation of corps of rifle volunteers from the rifle clubs in the country districts. We learn, with 
satisfaction, that Your Excellency’s Advisers are also prepared to submit a plan for the establish
ment of a cartridge factory in Victoria, which it is hoped will supply the wants of all Australia.

We are gratified to be informed that the patriotic sentiment which led the two Houses of 
Parliament to pass the Imperial Defence Bill by acclamation has been characteristically responded 
to in Great Britain, where a larger sum than was covenanted for has been voted for the equipment 
of better ships than were promised.

We learn with satisfaction that the House of Assembly put a resolution on record last year 
that greater restrictions should be placed on the incoming into this Colony of the Chinese, and that 
Your Excellency’s Advisers then explained that this could be most effectually carried out by sub
jecting letters of naturalization to a rigid scrutiny. We regret to hear that, unfortunately, attempts- 
have been made to frustrate the avowed intentions of the Government, but we are glad to be informed 
that it has been the care of Your Excellency’s Advisers to carry out their promise to Parliament, 
and that by a strict application of the existing law they have been enabled to make the actual 
influx inconsiderable. As it is evident that the necessary restriction can be best secured through 
the diplomatic action of the Imperial Government and by uniform Australasian legislation, it affords 
us satisfaction to learn that the Premier and Chief Secretary have attended an Intercolonial Confer
ence at Sydney, and we thank Your Excellency for informing us that the important conclusions 
there arrived at will be embodied in a Bill and submitted to us for consideration and approval; also- 
that the proceedings of the Conference will be laid before us.

We beg to express our pleasure at learning that the approaching Centennial Exhibition is 
receiving even larger support than was at first calculated on, especially from Foreign Governments,, 
and we concur with Your Excellency that there is reason to believe that it will far transcend any
thing that has yet been seen on this Continent.

We thank Your Excellency for informing- us that the impulse given to irrigation is being 
widely felt, and that many districts that have suffered in times past from want of water have availed 
themselves of the powers lately conferred by Parliament, and have borrowed money and are pro
jecting or executing works of great national importance.

I t  affords us satisfaction to learn that the liberality which the present Parliament has dis
played in its endowment of Technical Education has borne excellent fruit, and that within the past 
two years the number of schools in operation, or on the point of being opened, has increased from 
two to seven, also that the number of scholars in attendance has been multiplied threefold.

We thank Your Excellency for informing us that an important Commission has beerr 
appointed during the recess, which is now immstigating the vital question of Public Health, and we 
share the hope that the opportunity will offer for some legislation during the session. We are- 
pleased to learn that Your Excellency’s Government has also appointed members to attend the 
Conference on Rabbit Extirpation at Sydney.

We learn with satisfaction that the application of the munificent votes which the present 
Parliament has granted for the promotion of the mining industry has been attended with beneficial 
results in many instances, and that there is reason to believe that the course of systematic prospect
ing now entered 011 will be even more productive of good in the future.

We are glad to be informed that the Postal Conference held in Sydney was, for the first 
time, attended by representatives of every colony of Australasia, and that several questions of 
interest were disposed of, embracing amongst others an affirmation of the principle of a propor
tionate distribution of the cost of the various cable services, and a determination to authorize the 
survey of a new cable route to the United Kingdom by way of the Pacific.

The necessity of revising our present Tariff* has been admitted for some time past, and we 
thank Your Excellency for informing us that proposals to this effect will be submitted to Parliament, 
and that the endeavour has been made to enlarge the area of native industry in this community.

We coincide with Your Excellency in the view that since the Electoral Act was last revised 
there have been great changes in the settlement of population, with the result that a redistribution 
of seats has become necessary, and we are glad to be informed that Your Excellency’s Advisers have 
prepared a Bill for accomplishing this object.

We are also gratified to learn that during the recess considerable additions have been made to 
our Forest reservations; that a competent Conservator of Forests has been appointed, and that a 
Bill will be submitted dealing with the whole question of improved Forest Management.



The great subject of Codification of the Law has been more than once under the considera
tion of the Legislature, and a Code which is the result of years of labour and research was recom
mended last session for adoption by a Joint Committee of both Houses. We coincide in the opinion 
of Your Excellency’s Advisers that an effort should be made in the direction of utilizing this work, 
and we thank Your Excellency for informing us that a proposal will be made to us which, it is 
trusted, will effect this object without incurring the risk of unsettling any branch of the law. We 
concur with Your Excellency that the Probate Duties are found to press vexatiously upon very small 
estates, owing to the fees and expenses incurred in filing the necessary statements, and we learn with 
satisfaction that Bills will be presented to us dealing with this defect and effectually relieving such 
estates.

We concur with Your Excellency that the law relating to Lunacy has long needed revision, 
and it is satisfactory to us to know that a Bill which is largely based on the suggestions of the 
Lunacy Commission will be submitted to our consideration, as will also be Bills for amending the 
Patent Act and making the procedure under it more effective, for improving the law relating to 
Trade Marks, for materially modifying the rigour of the Law of Distress, and for improving the 
efficiency of the Audit Act. We recognise that the Bill for constituting a Metropolitan Board of 
Works, and that for amending Local Government, represent a preparation and revision that extend 
over years.

We agree with Your Excellency that the extension of Horticultural and Viticultural interests 
throughout the Colony renders increased care necessary in connexion with the prevention of diseases 
inimical to plant growth, and we are glad to be informed that a Bill to that end will be submitted.

As the joint administration of the Rabbit Suppression Act by the Government and the 
municipal bodies has been found inadequate in its operation, we beg to express our satisfaction at 
learning that a Bill will be introduced which will relieve the municipal bodies of the cost, and by 
promoting simultaneous and more complete action materially reduce or extirpate this national pest.

We receive with deep regret the tidings of the death of the Emperor of Germany, after a 
long illness endured with heroic fortitude. This event has thrown our own Royal Family into mourn
ing, and deprives England of one who was a warm friend as well as a loyal ally. We agree with 
Your Excellency that the whole community will sympathize with the German people over the 
untimely death of one from whom much was hoped.

I t  affords us pleasure to know that at no time since the Colony was founded has the prosperity 
been so marked; that the National credit is higher than ever; that the revenue has never been more 
elastic; and that almost every industry is successful or reasonably hopeful of success ; and we pray 
that by the blessing of Divine Providence, our counsels may add to the continuance of this general 
well-being.

The Honorable Geo. F. Le Fevre moved, That the Address be now adopted.
The Honorable W. A. Zeal moved, That the debate be adjourned.
Question—That the debate be now adjourned until to-morrow—put and resolved in the affirmative.

13. A d jo u r n m e n t .—The Honorable H. Cuthbert moved, That the Council at its rising adjourn until
to-morrow, at half-past four o’clock.

Question—put and resolved in the affirmative.
The Honorable H. Cuthbert moved, That the Council do now adjourn.
Question—put and resolved in the affirmative.

The Council adjourned at nineteen minutes past four o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f the Legislative Council.
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L E G I S L A T I V E  C O U N C I L .

WEDNESDAY, 2 0 t h  JUNE, 1888.

1. The Council met in accordance with adjournment.
2 . The President took the Chair.
3. The President read the Prayer.
4. T h e  l a t e  E m p e r o r  o f  G e r m a n y .—The Honorable H. Cuthbert moved, by leave, That a Committee

be appointed to draw up an Address of Sympathy with the Emperor of Germany and with the 
Dowager Empress and family of the late Emperor under the irreparable loss they have sustained; 
such Committee to consist of the Honorables Lieut.-Col. Sargood, James Service, N. Thornley, 
Dr. Le Fevre, W. A. Zeal, Sir William J . Clarke, and the Mover, and that they do retire 
immediately.

Question—put and resolved in the affirmative.
The Honorable H. Cuthbert brought up the Report from the Committee, and the same was read, and 

is as follows :—
The Legislative Council of Victoria, Australia, desire to express the deep regret with which 

they received the announcement of the death of the late Emperor of Germany, and to convey their 
profound sympathy with His Imperial Majesty William II., with the Dowager Empress Victoria 
and Her family in their bereavement, and with the Nation at the loss of such an illustrious, honored, 
and much-loved Sovereign.

The Hon. H. Cuthbert moved, That the report be now adopted.
Question—put and resolved in the affirmative.
The Honorable H. Cuthbert moved, by leave, That an Address be presented to His Excellency the 

Governor, requesting Him to transmit, by telegraph, the above resolution to the Right Honorable 
the Secretary of State for the Colonies for presentation to Her Majesty, with an expression of a 

respectful hope that Her Majesty will be graciously pleased to communicate it to the Emperor 
of Germany.

Question—put and resolved in the affirmative.
5 . P a p e r s .— The Honorable H. Cuthbert presented, by command of His Excellency the Governor—

Australian Mails.—Copies of Contracts for the conveyance of Mails between Australia and 
Italy.

Postal Conference 1888.—Proceedings of the Conference held in Sydney in January 1888.
Post Office and Savings Bank.— Statement of the Accounts of the—for the year ended 31st 

December, 1887.
Letters by Long Sea Route—Transmission-of—to the United Kingdom.
Post Cards—Transmission of—from Victoria to the United Kingdom.

Severally ordered to lie on the Table.
The Honorable Sir J . Lorimer presented, by command of His Excellency the Governor—

The Laud Act 1884.—Regulations.—Order in Council.
Land Act 1884—Regulations amended.—Order in Council.
Land Act 1884—Regulations.—Order in Council.

Severally ordered to lie on the Table.
The Honorable J .  Bell presented, by command of His Excellency the Governor—

Agriculture.—Reports relative to Blight in Wheat at Korong Vale.
Ordered to lie on the Table.
The Honorable J . Bell presented, pursuant to Act of Parliament—

Agricultural Education—Accounts of the Trustees of Agricultural Colleges and the Council of 
Agricultural Education from 1st July, 1887, to 31st December, 1887.

Ordered to he on the Table.
The Honorable Sir J . Lorimer presented, pursuant to Act of Parliament—

Shire of Shepparton Waterworks Trust.—Application for Further Additional Loan of £6621. 
—Detailed Statement and Report.

Education Act 1872—Regulations. ; 1
Severally ordered to lie on the Table.
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6. I n s t r u m e n t s  a n d  S e c u r i t i e s  S t a t u t e  1864 A m e n d m e n t B i l l . —The Honorable W. A. Zeal
moved, That he have leave to bring in a Bill to amend “ The Instruments and Securities Statute 
1864.”

Question—put and resolved in the affirmative.
Ordered—That the Honorable W. A. Zeal do prepare and bring in the Bill.
The Honorable W. A. Zeal then brought up a Bill intituled “ A  Bill to amend 6 The Instricments and 

“ ‘ Securities Statute 1864,’ ” and moved, That it be now read a first time.
Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 

a second time Tuesday, 3rd July next.
7. L e a v e  o f  A b s e n c e —t h e  H o n o r a b le  W. I. W i n t e r .—The Honorable J . Bell moved, pursuant to

notice given by the Honorable D. C. Sterry, That leave of absence be granted to the Honorable 
W. I. Winter during the Session to enable him to proceed to England on urgent private affairs. 

Question—put and resolved in the affirmative.
8. S t a n d in g  O r d e r s  C o m m itte e .—The Honorable H. Cuthbert moved, pursuant to notice, That the

Honorables The President, Dr. Dobson, J .  Service, Lieut.-Col. Sargood, J . Balfour, H. G-ore, 
and the Mover be appointed a Select Committee on the Standing Orders of the House, three to 
form a quorum.

Question—put and resolved in the affirmative.
9. L ib r a r y  C o m m itte e .—The Honorable II. Cuthbert moved, pursuant to amended notice, That the

Honorables the President, D. Melville, F. Brown, W. P. Simpson, and Dr. Le Fevre be Members 
of the Joint Committee of both Houses to manage the Library.

Question—put and resolved in the affirmative.
10. P a r l i a m e n t  B u i ld in g s  C o m m itte e .—The Honorable H. Cuthbert moved, pursuant to amended

notice, That the Honorables The President, N. Fitz Gerald, S. Fraser, N. Thornley, and J . Balfour 
be Members of the Joint Committee of both Houses to manage and superintend the Parliament 
Buildings.

Question—put and resolved in the affirmative.
11. R e f r e s h m e n t  R oom s C o m m itte e .—The Honorable H. Cuthbert moved, pursuant to amended notice,

That the Honorables J . A. Wallace, J . Buchanan, Sir W. J . Clarke, Bart., D. C. Sterry, and 
J . G. Beaney be Members of the Joint Committee of both Houses to manage the Refreshment Rooms. 

Question—put and resolved in the affirmative.
12. P r i n t i n g  C o m m itte e .—The Honorable Sir James Lorimer moved, pursuant to amended notice That

the Honorables The President, G-. Young, W. H. Roberts, F. Ormond, J . Bell, and the mover, be 
appointed a Printing Committee—three to form a quorum.

Question—put and resolved in the affirmative.
13. D a y s  o f  B u s in e s s .— The Honorable H. Cuthbert moved, pursuant to notice, That Tuesday, Wednes

day, and Thursday in each week be the days on which the Council shall meet for despatch of 
business during the present Session, and that half-past four o’clock be the hour of meeting on each 
day ; and that on Tuesday and Thursday in each week the transaction of Government Business 
shall take precedence of all other business.

Question—put and resolved in the affirmative.
14. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .—The Council ordered that the consideration of the follow

ing Order of the day be postponed until Tuesday, 3rd July next.
Statute o f Gaols 1864 Further Amendment B ill.—To be read a second time.

15. A d d r e s s  in  R e p ly  t o  G o v e r n o r ’s S p e e c h .—The Order of the Day for the resumption of the
debate on the Question, That the Council agree with the Committee in the Address to His 
Excellency the Governor in reply to His Excellency’s opening Speech, brought up by the Committee 
yesterday, having been read,

Debate resumed.
Question—put and resolved in the affirmative.
The Honorable II. Cuthbert moved, That the Address be presented to His Excellency the Governor 

by the President and such members of the Council as may wish to accompany him.
Question—put and resolved in the affirmative.

16. A d d r e s s  o f  C o n d o le n c e  t o  H e r  M a j e s t y  t h e  Q u e e n .—The Honorable H. Cuthbert moved
that the following Address to Her Majesty the Queen be agreed to by the Council:—

The Legislative Council of Victoria, Australia, desire to express to Her Most Gracious 
Majesty the Queen their deep sympathy with Her in the great bereavement which she has suffered 
in the death of Her illustrious son-in-law, the late Emperor of Germany, a loss which has 
plunged England and Germany in a common grief.

Question—put and resolved in the affirmative.
The Honorable II. Cuthbert moved, That an Address be presented to His Excellency the Governor, 

requesting him to transmit by telegraph the above resolution to the Right Honorable the Secretary 
of State for the Colonies, for presentation to Her Majesty.

Question—put and resolved in the affirmative.
17. A d jo u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until

Tuesday, the 3rd July next.
Question—put and resolved in the affirmative.

The Council adjourned at twelve minutes past eleven o’clock until Tuesday, 3rd July next, at half-past 
four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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L E G I S L A T I V E  COUNCIL.

TUESDAY, 3bd JULY, 1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.

4. M e s s a g e s  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The following Messages from His Excellency
the Governor were presented by The Honorable H. Cuthbert, and the same were read, and are as 
follow :—

HENRY B. LOCH,
Governor. Message

The Governor begs to inform the Legislative Council that, in accordance with their wish, 
he transmitted by telegraphic despatch, on the 21st instant, to the Right Honorable the Secretary 
of State for the Colonies, the Resolution expressive of their deep sympathy with Her Majesty 
the Queen in the great bereavement which Her Majesty has suffered in the death of Her illustrious 
Son-in-law the late Emperor of Germany, and, in reply thereto, the Governor is commanded by 
the Queen to convey to the Legislative Council the expression of Her Majesty’s grateful appreci
ation of the loyal sympathy which prompted the Message of Condolence.

Government House,
Melbourne, 30th June, 1888.

HENRY B. LOCH,
Governor. Message

The Governor begs to acquaint the Legislative Council that he transmitted by telegraphic 
despatch to Her Majesty the Queen the Address of Condolence expressive of their profound 
sympathy with His Imperial Majesty William II, with the Dowager Empress Victoria and Her 
family in their bereavement, and with the Nation, at the loss of such an illustrious, honored, and 
much-loved Sovereign, and in reply, the Governor is commanded by Her Majesty to inform the 
Legislative Council that the Message of Condolence will be duly forwarded and presented to 
His Imperial Majesty the Emperor of Germany and to the Dowager Empress Victoria.

Government House,
Melbourne, 30th June, 1888.

Severally ordered to lie on the Table.

5. Ce n t e n n ia l  I nter na tio n al  E x h ib it io n . —  I nv ita tio n s to L eg isl a t iv e  C ouncils of A u s 
t r a l a s i a .—The Honorable H. Cuthbert moved, by leave, That this House most cordially invites the 
Members of the Legislative Councils of New South Wales, South Australia, Tasmania, Queensland, 
New Zealand, Western Australia, and Fiji to be present at the opening of the Centennial 
International Exhibition, Melbourne, on the 1st of August, 1888.

Question—put and resolved in the affirmative.
The Honorable H. Cuthbert moved, by leave, That immediate steps be taken by the Honorable 

The President to communicate the foregoing Resolution to the Houses of Legislature therein 
mentioned.

Question—put and resolved in the affirmative.
6 . A d jo u r n m e n t .— The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until

Tuesday, the 10th July instant.
Question—put and resolved in the affirmative.

The Council adjourned at a quarter to five o’clock until Tuesday, 10th instant, at half-past four o’clock.

JOHN BARKER,
Clerk o f the Legislative Council.
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L E G I S L A T I V E  COUNCI L.

TUESDAY, 1 0 t h  JULY, 1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.

4 . M essa g -e  fr o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced the receipt of the following
Message from the Legislative Assembly:—

M r . P r e s id e n t —
The Legislative Assembly acquaint the Legislative Council that they have appointed a 

Committee, consisting of seven Members, to join with a Committee of the Legislative Council for the 
purpose of making all the necessary arrangements for the reception of the Members of the Parlia
ments of Australasia who may visit Melbourne on the occasion of the opening of the Centennial 
International Exhibition, Melbourne, and request that the Legislative Council will be pleased to 
appoint an equal number of Members to be joined with the Members of this House; five to be a 
quorum.

M. H. DAVIES,
Legislative Assembly Chambers, Sneaker

Melbourne, 10th July, 1888.
5. C e n t e n n ia l  I n t e r n a t i o n a l  E x h ib i t io n — R e c e p t io n  C o m m itte e .—The Honorable H. Cuthbert

moved, by leave, That, in compliance with the request of the Legislative Assembly, a Committee be 
appointed consisting of seven Members, to join with the Committee of the Legislative Assembly, 
for the purpose of making all the necessary arrangements for the reception of the Members of 
the Parliaments of Australasia who may visit Melbourne on the occasion of the opening of the 
Centennial International Exhibition, Melbourne, such Committee to consist of the Honorables 
James Balfour, Sir William J . Clarke, Bart., N. FitzGerald, F. Ormond, J .  Service, 
J . Williamson, and W. A. Zeal; five to be the quorum, and that the Committee have power to 
meet on days on which the Council does not s i t ; and further, that the Committee meet in the 
first instance in the South Library, on Wednesday, at eleven o’clock a.m.

Question—put and resolved in the affirmative.

6. A d jo u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until
Tuesday, the 24th July instant.

Question—put and resolved in the affirmative.

The Council adjourned at six minutes to five o’clock until Tuesday, 24th July instant, at half-past four 
o’clock.

JOHN BARKER,
Clerk o f the Legislative Council.
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L E G I S L A T I V E  C O U N C I L .

TUESDAY, 24t h  JULY, 1888.

1. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.

4. D e c l a r a t i o n s  o f  M e m b e r s .—The Honorables S. Fraser and W. Ross severally delivered to the Clerk
the declaration required by the 13th clause of the Act 45 Victoria, No. 702, as hereunder set 
forth :—

“ In compliance with the provisions of the Act 45  Victoria, No. 702 , I, Sim on  F r a s e r , .  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Four 
hundred pounds above all charges and incumbrances affecting the same, other than any public or 
parliamentary tax or municipal or other rate or assessment; and further, that such lands or tenements 
are situated in the municipal district of Echuca Shire, and are known as land containing an area of 
three thousand three hundred and four acres, or thereabout, in the parish of Terrick Terrick and Patho.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Echuca Shire are rated in the rate-book of such district upon a yearly value of Three 
hundred and fifty-three pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ SIMON FR A SER .”

“ In compliance with the provisions of the Act 45 Victoria, No. 702 , I, W il l i a m  R o ss , 
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
One hundred pounds above all charges and incumbrances affecting the same, other than any public 
or parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal district of Mount Rouse, and are known as 6 The Gums/ 
near Caramut.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Mount Rouse are rated in the rate-book of such district upon a yearly value of 
Two thousand and eighty-four pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ WM. ROSS.”
5 . P r e s e n t a t i o n  o f  A d d r e s s  t o  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The President announced to the

Council that the Address of the Council to His Excellency the G-overnor, adopted on the 20th June 
last, had been presented in accordance with the resolution of the Council, and that His Excellency 
had been pleased to make thereto the following reply :—

M r . P r e s i d e n t  a n d  H o n o r a b l e  G e n t le m e n  o f  t h e  L e g i s l a t i v e  C o u n c i l ,
I  receive with much satisfaction your dutiful Address and the renewed assurance of your 

loyalty and attachment to Her Majesty^s Throne and Person.
I  fully rely on your wisdom in the consideration of the measures which may be submitted to 

you, and I  fervently trust that the result of your labours will conduce to the continued prosperity 
of this Country.

HENRY B. LOCH.
Government Offices,

Melbourne, 12th July, 1888.

x rn in  a f  me



6 . P a p e r s .— The Honorable H. Cuthbert presented by command of His Excellency the Governor—
Melbourne Mint.—Report of the Deputy-Master of the Royal Mint, London, on the w e i g h t  and 

fineness of gold coins struck at the Melbourne Branch.
Chinese Immigration.— Correspondence.
Legislative Assembly Chamber—Ventilation and lighting of the—First and Second Progress 

Reports from the Royal Commission appointed to inquire into and report upon the best 
means of ventilating and lighting.

British New Guinea.—Report for the year 1887, by Her Majesty’s Special Commissioner for 
the Protected Territory.

Statistical Register of the Colony of Victoria for the Year 1887—
Part I.—Blue Book.'
Part I I .—Population.

Charitable Institutions.—Report of Inspector for the year ended 30th June, 1887.
Severally ordered to lie on the Table.
The Honorable Sir J . Lorimer presented, by command of His Excellency the Governor—

Import, Export, Transshipment, and Shipping Returns—A general summary of—with an 
Abstract of Customs Revenue for the year 1887.

Statistical Register of the Colony of Victoria for the year 1886—
Part V.—Interchange.

Severally ordered to he on the Table.

The Honorable H. Cuthbert presented, pursuant to Act of Parliament—
Bank Liabilities and Assets— Summary of sworn Returns for the quarter ended 31st Decem

ber, 1887.
Victorian Mining Accident Relief Fund— Statement of Accounts rendered by the Trustees of 

the Fund.
Supreme Court—Rules of the.
Factories, Workrooms, and Shops—Report of the Chief Inspector of—for the year ended 31st 

December, 1887.
Severally ordered to lie on the Table.
The Honorable Sir J . Lorimer presented, pursuant to Act of Parliament—

Pilot Board, Accounts of the—for the year ended 31st August, 1887.
Melbourne Harbor Trust—The accounts of the—for the quarter ended 30th September, 1887. 
Fisheries Act Amendment Act 1878—Notice prohibiting Trawling, Gippsland Lakes Entrance, 

for the quarter ended 31st December, 1887.
Fisheries Act 1873—Port Albert Oyster Beds.
Fisheries Act Amendment Act 1878—Notice Capture of Crayfish.
Fisheries Act Amendment Act 1878—Notice prohibiting Trawling in Lake Jambuk.
Victorian Military Forces—Regulations, Additions, and Alterations—First Class Militia Reserve. 

Severally ordered to lie on the Table.
The Honorable J . Bell presented, pursuant to Act of Parliament—

The Irrigation Act 1886.—Orders in Council—
The Swan Hill Shire Waterworks Trust and the Tragowel Plains Irrigation and 

W ater Supply Trust.—Apportioning certain liabilities.
Swan Hill Shire Water Works Trust and Cohuna Irrigation and Water Supply 

Trust.—Apportioning certain liabilities.
Koondrook Irrigation and Water Supply Trust.—District increased.
Tragowel Plains Irrigation and Water Supply Trust.—Loan.
Cohuna Irrigation and Water Supply Trust.—Regulations for the Election of Com

missioners.
Cohuna Irrigation and Water Supply Trust.—Constituted.
Tragowel Plains Irrigation and Water Supply Trust.—Extent of district increased. 
Payment of Travelling Expenses to Commissioners of Irrigation and Water Supply 

Trusts.—Regulations.
Severally ordered to lie on the Table.

7 . D i s t r e s s  f o r  R e n t  L a w  A m e n d m e n t B i l l . —The Honorable H. Cuthbert moved, by leave, That 
he have leave to bring in a Bill to amend the law relating to Distress for Rent.

Question—put and resolved in the affirmative.
Ordered—That the Honorable II. Cuthbert do prepare and bring in the Bill.
The Honorable H. Cuthbert then brought up a Bill intituled u A B ill to amend the Law relating to 

“ Distress fo r  R en t” and moved that it be now read a first time.
Question put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 

a second time Tuesday, 7th August next.

S. N oxious I n s e c t s  B i l l .  The Honorable H. Cuthbert moved, by leave, That he have leave to 
bring in a Bill to prevent the introduction and to provide for the destruction of certain insects 
which injuriously affect vegetation, and for other purposes.

Question—put and resolved in the affirmative.
Ordered That the Honorable H. Cuthbert do prepare and bring in the Bill.
The Honorable H. Cuthbert then brought up a Bill intituled “ A B ill to prevent the introduction and 

“ to provide fo r  the destruction of certain Insects which injuriously affect Vegetation, and fo r  other 
upurposesf and moved, That it be now read a first time.

Question -put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time Tuesday, 7th August next.
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9. L u n a n c y  S t a t u t e  F u r t h e r  A m e n d m e n t B i l l . —The Honorable II. Cuthbert moved, by leave, That

he have leave to bring in a Bill to further amend the Lunacy Statute.
Question—put and resolved in the affirmative.
Ordered—That The Honorable H. Cuthbert do prepare and bring in the Bill.
The Honorable H. Cuthbert then brought up a Bill, intituled “ A Bill to further amend the Lunacy 

“ Statute and moved that it be now read a first time.
Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 

a second time Tuesday, 7th August next.

10. S t a t u t e  o f  G a o l s  1864 F u r t h e r  A m e n d m e n t B i l l . —The Honorable H. Cuthbert moved, That
this Bill be now read a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move,' That the Committee may have leave to 
sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.

11. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced the receipt of the following
Message from the Legislative Assembly: —

M r . P r e s id e n t —
The Legislative Assembly acquaint the Legislative Council that they have appointed a 

Committee, consisting of seven Members, to join with a Committee of the Legislative Council to 
consider and report upon The General Code Bill, and to request that the Legislative Council will 
be pleased to appoint an equal number of Members to be joined with the Members of this House; 
five to be the quorum.

M. H. DAVIES,
Legislative Assembly Chambers, Speaker.

Melbourne, 24th July, 1888.

1 2 . |C o d i f i c a t i o n  o f  L a w s .— The Honorable H. Cuthbert moved—
(1.) That a Select Committee be appointed to join the Committee of the Legislative Assembly to 

consider the best means of obtaining a codification of the laws in force in Victoria, and to report 
their opinion thereon.

(2.) That such Committee consist of seven members, five to be a quorum, with power to send for 
persons, papers, and records.

(3,) That the Members of the Committee be the Honorables J . Balfour, F. Brown, N. Fitz Gerald, 
D. Melville, Lt.-Col. Sargood, J . Service, and the Mover.

(4.)' That such.Committee meet in the South Library on Tuesday, 7th August next, at 3 o’clock p.m. 
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them with the 

above resolutions.
1 3 . T e l e g r a p h i c  C a b le  b e t w e e n  C a n a d a  a n d  A u s t r a l i a . — The Honorable N . Thornley moved,

pursuant to notice given by the Honorable J . Service, That there be laid on the Table copies of all 
correspondence with the Secretary of State for the Colonies with the Government of Canada, and 
(if any) with the other Australasian colonies, relative to the laying of a telegraphic cable between 
Canada and Australia, or to a preliminary marine survey having that object in view.

Question—put and resolved in the affirmative.

14. C i v i l  S t a f f  o f  D e f e n c e  D e p a r t m e n t  a n d  P u b l i c  S e r v i c e  B o a r d .— The Honorable D. Melville
moved, pursuant to notice, That there be laid on the Table of this House a copy of all corres
pondence which has passed between officers of the Civil Staff of the Defence Department, the 
Minister, and Secretary of Defence, and the Public Service Board with reference to appointments, 
transfers, promotions, and classification of work in that Department.

Debate ensued.
Motion, by leave, withdrawn.

1 5 . P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— The Council ordered that the consideration of the follow
ing Order of the day be postponed until Tuesday, 7th August n ex t:—

Instruments and Securities Statute 1864 Amendment B ill— To he read a second time.
The Council adjourned at six minutes past six o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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WEDNESDAY, 25t h  JULY, 1888.
1.^The Council met in accordance with adjournment.
2. The President took the Chair.
3 .;The President read the Prayer.
4. M e s s a g e  from: t h e  L e g i s l a t i v e  A sse m b ly .— The President announced to the Council the receipt of 
■ j_• the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ apply out o f  the Consolidated Revenue the sum o f Two million four hundred and ninety-four 
“ thousand five hundred and fifty  pounds to the service o f the year One thousand eight hundred 
“ and eighty-eight and ninef with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 25th July, 1888.
5. C o n s o l id a t e d  R e v e n u e  B i l l . —The Honorable H. Cuthbert moved, That the Bill transmitted by the

above Message, intituled “ An Act to apply out of the Consolidated Revenue the sum of Two million 
“four hundred and ninety-four thousand jive hundred and fifty  pounds to the service of the year One 
“ thousand eight hundred cmd eighty-eight a/nd nine,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to he printed, and read a 
second time this day.

The Honorable H. Cuthbert moved, That this Bill be now read a second time,
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, The President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the 
same to be taken into consideration this day.

On the motion of the Honorable H. Cuthbert the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:— “ An Act to apply 
“ out o f the Consolidated Revenue the sum o f Two million four hundred and ninety-four thousand 
11five hundred and f if ty  pounds to the service o f the year One thousand eight hundred and eighty- 
“ eight and nine.”

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.
6. P a p e r .— The Honorable H. Cuthbert presented, by command of His Excellency the G-overnor—

The Judicature Act—Report of the Council of Judges under section 54.
Ordered to lie on the Table.

7. P o s tp o n e m e n t  o f  O r d e r  o f  t h e  D a y .—The Council ordered that the consideration of the following
Order of the Day be postponed until Tuesday, 14th August n ex t:—

Statute of Gaols 1864 Further Amendment Bill— To he further considered in Committee.
8. A d jo u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until

Tuesday, 14th August next.
Question—put and resolved in the affirmative.

The Council adjourned at eleven minutes to five o’clock until Tuesday the 14th August next, at half-past 
four o’clock.

JOH N BARKER,
Clerk o f the Legislative Council.

inrndinp

COUNCI L.
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L E G I S L A T I V E  COUNCIL.

TUESDAY, 14t h  AUGUST, 1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.

-4. M e ssa g e  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The following Message from His Excellency 
the Governor was presented by the Honorable. Sir J . Lorimer, and the same was read and is as 
follows :—

HENRY B. LOCH,
Governor.

The Governor informs the Legislative Council that he has, on this day, at the Government 
House, given the Royal Assent to the undermentioned Act of the present Session, presented to him 
by the Clerk of the Parliaments, viz.:—

“ An Act to apjply out of the Consolidated Revenue the sum o f Two million four hundred and 
“ ninety-four thousand five hundred and fifty pounds to the service of the year One 
“ thousand eight hu/nd/red and eighty-eight and nine.3’

Government House,
Melbourne, 27th July, 1888.

•5. P a p e r s .—The Honorable Sir J . Lorimer presented, pursuant to Act of Parliament—
Public Accounts—General Regulations respecting—Addition to Regulation No. 29.
Bank Liabilities and Assets—Summary of Sworn Returns for the quarter ended 31st March, 

1888.
Koondrook Irrigation and Water Supply Trust—Application for a further Loan of £4225. 

Severally ordered to lie on the Table.
6. D is t r e s s  f o r  R e n t  L a w  A m en d m en t B i l l . —The Honorable Sir J . Lorimer moved, That this Bill be

now read a second time.
Debate ensued.
The Honorable W. H. Roberts moved, That the debate be now adjourned.
Question—That the debate be now adjourned until Tuesday, 21st August instant—put and resolved 

in the affirmative.
7. M e ss a g e  fr o m  t h e  L e g i s l a t i v e  A sse m b ly .—The President announced to the Council the receipt of

the following Message from the Legislative Assembly :—
M r . P r e sid e n t—

The Legislative Assembly acquaint the Legislative Council that they have directed the Select 
Committee appointed by the Legislative Assembly to join with a Committee of the Legislative 
Council, to consider and report upon the General Code Bill, to meet the Committee appointed by the 
Legislative Council in the South Library, on Tuesday, 7th August next, at three o’clock, as desired 
by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 25th July, 1888.
8. Noxious I n s e c t s  B i l l . —The Honorable James Bell moved, That this Bill' be now read a second time.

The Honorable J . H. Connor moved, That the debate be now adjourned.
Question—That the debate be now adjourned until Tuesday, 21st August instant—put and resolved 

in the affirmative.
9. P o s tp o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the following

Orders of the Day be postponed until Tuesday, 21st August instant:—
Lunacy Statute Further Amendment Bill.— To be read a second time.
Statute of Gaols 1864 Fu/rther Amendment Bill—To be further considered in Committee.

10. “ L a d y  L o c h ” s .s .—A p p o in tm e n t o f  E n g in e e r .— The Honorable W. H. Roberts moved, pursuant
to notice, That there be laid on the.Table of the Council copies of all papers and correspondence 
relating to the application for an engineer to be appointed to the steamship Lady Loch.

Question—put and resolved in the affirmative.
(650 copies.)



11. L e a v e  o f  A b s e n c e .— T h e  H o n . W i l l ia m  M c C u l l o c h .—The Honorable Sir Jas. Lorimer moved,
pursuant to notice, That leave of absence be granted to the Honorable William McCulloch for t e 
remainder of this Session, on account of illness in his family.

Question—put and resolved in the affirmative.
12. I n s t r u m e n t s  a n d  S e c u r i t ie s  S t a t u t e  1864 A m e n d m e n t  B i l l .—The Honorable W. A. Zeal

moved, That this Bill be now read a second time.
The Honorable Dr. Dobson moved, That the'debate be now adjourned.
Debate ensued. ' , .
Question—That the debate be now adjourned until Tuesday the 21st August next—put and resolved

in the affirmative.
18. A d j o u r n m e n t .—The Honorable Sir J .  Lorimer moved, by leave, That the Council, at its rising, 

adjourn until Tuesday, 21st August instant.
Question—put and resolved in the affirmative. ■

"The Council adjourned at two minutes to six o’clock until Tuesday next, at half-past four o clock.

JO H N  BARKER/
Clerk o f  the Legislative Council.
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TUESDAY, 2 1 st  AUGUST, 1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4 . I s s u e  o f  W r it s .—The President announced that he had this day issued Writs for the election of

Members to serve for the undermentioned Provinces in the places of Members who retire by 
rotation, v iz .:—

Melbourne, in the place of the Honorable James Service.
North Yarra, in the place of the Honorable Dr. Le Fevre.
South Yarra, in the place of the Honorable Sir J . MacBain.
Southern, in the place of the Honorable Sir W. J. Clarke, Bart.
South Western, in the place of the Honorable W. Robertson.
Nelson, in the place of the Honorable James Williamson.
Western, in the place of the Honorable William Ross.
North Western, in the place of the Honorable James Bell.
Northern, in the place of the Honorable Walter Peacock Simpson.
Wellington, in the place of the Honorable David Ham.
North Central, in the place of the Honorable William Austin Zeal.
North Eastern, in the place of the Honorable Patrick Hanna.
Gippsland, in the place of the Honorable John George Dougharty.
South Eastern, in the place of the Honorable Dr. Dobson.

5. T h e  C o m m itte e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t io n s .—The President laid upon the Table the
following Warrant appointing “ The Committee of Elections and Qualifications ”

. V ic t o r ia .
Pursuant to the provisions of an Act of the Legislative Council of Victoria, passed in the 

nineteenth year of Her present Majesty’s reign, intituled “ An Act to provide for the election of 
Members to “ serve in the Legislative Council and Legislati/ve Assembly of Victoria respectively,”

I  do hereby appoint—
The Honorable James Balfour,
The Honorable Frederick Brown,
The Honorable David Coutts,
The Honorable Henry Gore,
The Honorable Sir James Lorimer,
The Honorable James Phillip MacPherson, 

and
The Honorable Donald Melville, 

to be Members of a Committee to be called “ The Committee of Elections and Qualifications.”
Given under my hand this Twenty-first day of August, One thousand eight hundred 

and eighty-eight.
JAS. MACBAIN,

President of the Legislative Council.
6 . P a p e r s .— The Honorable H. Cuthbert presented, by command of His Excellency the Governor—

The Land Act 1884, and the Mallee Pastoral Leases Act 1883—Report of the Proceedings 
taken under the Provisions of—during the year ending 31st December, 1887.

Ordered to lie on the Table.
The Honoroble H. Cuthbert presented, pursuant to Act of Parliament—

Public Accounts—General Regulations respecting.
Ordered to lie on the Table.
The Honorable Jas. Bell presented, pursuant to Act of Parliament—

Gold Mining Leases—Alterations to Regulations relating to-O rder in Council.
Ordered to lie on the Table.



The Honorable Sir J . Loriraer presented, pursuant to Act of Parliament—
Victorian Military Forces—Regulations for the—Alteration and Addition.

Ordered to lie on the Table.

The Honorable Sir J .  Lorimer presented—
Lady Loch s.s., appointment of Engineer—Return to an Order of the Legislative Council, dated 

14th August instant, for copies of all papers and correspondence relating to the application 
for an engineer to be appointed to the steamship Lady Loch.

Ordered to lieon the Table.
7. T h e  G - e n e r a l  C o d e  B i l l  C o m m itte e .—The Honorable H. Cuthbert moved, by leave, That the 

Select Committee, joined with the Select Committee of the Legislative Assembly on The General 
Code Bill, have power to meet on days on which the Council does not sit, to move from place to 
place, and to report the evidence from day to day.

Question—put and resolved in the affirmative.
S. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, a t its rising, adjourn until 

Tuesday, 28th August instant.
Question—put and resolved in the affirmative.

The Council adjourned at fifteen minutes to five o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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TUESDAY, 2 8 t h  AUGUST, 1888.

1. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.
4. C e n t e n n i a l  I n t e r n a t io n a l  E x h i b it i o n — R e c e p t io n  C o m m it t e e .—The Honorable J . Balfour

brought up a Report from the Select Committee of the Legislative Council, together with the 
Proceedings of the Jo in / Committee of the Legislative Council and the Legislative Assembly. 

Ordered to lie on the Table and to be printed.
5. T h e  C o m m it t e e  o f  E l e c t io n s  a n d  Q u a l if ic a t io n s .—The President’s Warrant appointing “ The

Committee of Elections and Qualifications ” was again laid upon the Table by the President.
6. P a p e r s .— T h e  H o n o ra b le  H . C u th b ert p resen ted , p u rsu a n t to  A c t  o f  P a r lia m e n t—

Department for Neglected Children and Reformatory Schools.—Report of the Secretary for 
the year 1887.

Explosives—Reports of the Inspectors of—To the Honorable the Minister of Mines for Victoria 
on the working of “ The Explosives Act ” during the year 1887.

Bank Liabilities and Assets—Summary of Sworn Returns for the Quarter ended 30th June 
1888.

Severally ordered to lie on the Table.
7. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until

Tuesday, 4th September next.
Question—put and resolved in the affirmative.

The Council adjourned at twenty-one minutes to five o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f the Legislative Council.
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TUESDAY, 4t h  SEPTEMBER, 1888,

1. The Council met in accordance with adjournment.
2. C o m m is s io n e r  t o  a d m in i s t e r  O a t h .—A Commissioner from His Excellency the Governor to

administer the Oath prescribed by the 32nd section of The Constitution Act was introduced by the 
Usher.

The Commissioner handed his Commission to the Clerk, who read it as follows :—
By His Excellency Sir H e n r y  B r o u g h a m  L o c h ,  Knight Grand Cross of the Most Dis

tinguished Order of St. Michael and St. George, Knight Commander of the Most Honorable 
Order of the Bath, Governor and Commander-in-Chief in and over the Colony of Yictoria 
and its Dependencies, &c., &c., &c.

the Honorable George Higinbotham, Chief Justice of The Supreme Court of The 
Colony of Victoria.

G r e e t in g  :
W h e r e a s  by the Bill .contained in the Schedule to a Statute passed in the Session of the Imperial 
Parliament holden in the eighteenth and nineteenth years of Her Majesty^s reign, intituled, “An  
Act to enable Her Majesty to assent to a Bill, as amended, of the Legislature o f Victoria to establish 
a Constitution in  a/nd fo r the Colony of Victoria f  it is enacted that no Member, either of the 
Legislative Council or of the Legislative Assembly, shall be permitted to sit or vote therein 
respectively until he shall have taken and subscribed before the Governor, or before some person 
authorized by the Governor in that behalf, the oath in the said Bill mentioned : Now therefore I , 
the Governor aforesaid, do by these presents command and authorize you to proceed to 
the Parliament House, in the City of Melbourne, on Tuesday the fourth day of September instant, 
at half-past Four o’clock in the afternoon, then and there to administer the said oath to the several 
members of the said Legislative Council who have not already taken and subscribed the same since 
their election to the said Legislative Council.

Given under my hand and the seal of the Colony at Melbourne, in the said Colony, this 
third day of September, in the year of our Lord One thousand eight hundred and 
eighty-eight, and in the fifty-second year of Her Majesty’s reign.

( l .s .)  HENRY B, LOCH.
By His Excellency’s Command,

D. GILLIES,
Entered on Record by me in the Register of Patents, Book Premier.

22, page 408, this third day of September, One 
thousand eight hundred and eighty-eight.

T . R . W ilson.

& N e w  M e m b e r s .— The Clerk acquainted the Council that writs, issued by the President of the Council, 
for the election of Members to serve in the place of Members whose seats became vacant by 
effluxion of time, had been received, and that by the returns endorsed thereon it appeared that the 
following Members had been duly elected to serve for the several Provinces following, v iz .:—

The Honorable James Service for the Melbourne Province.
George Le Fevre for the North Yarra Province.
The Honorable Sir James MacBain for the South Yarra Province.
William John Clarke, stockholder, for the Southern Province.
Sidney Austin, wool broker, for the South Western Province.
Samuel Winter Cooke, grazier, for the Western Province.
David Ham, for the Wellington Province.
William Austin Zeal, civil engineer, for the North Central Province.
Frank Stanley Dobson, Esq., barrister-at-law, for the South Eastern Province.

(650 copies.)



4. N e w  M e m b e r s .—The Honorables James Service, Dr. Le Fevre, Sir Jas. MacBain, Sir William John 
Clarke, Bart., Sidney Austin, Samuel Winter Cooke, David Flam, William Austin Zeal, and Dr. 
Dobson severally approached the Table, and took and subscribed the Oath prescribed by the 
Constitution Act, and delivered to the Clerk the declaration required by the thirteenth Clause of 
the Act 45 Victoria No. 702, as hereunder set forth :—

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  S e r v i c e ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Caulfield Shire, and known as ‘ Kilwinning,’ 
being the house and lands occupied as a residence for myself, in Balaclava Road, corner of Hotham- 
street.

“ And I  further declare that such of the said lands or tenements as are situated in the 
municipal district of Caulfield are rated in the rate-book of such district upon a yearly value of Four 
hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to 
be returned a Member of the Legislative Council.

“ JA M ES SERVICE.”

“ In compliance with the provisions of the Act 45  Victoria, No. 7 0 2 , I, G e o r g e  L e  F e v r e ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Two 
hundred and twelve pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Kew, and are known as * Waverly,’ and 
situated in Studley Park road, Studley Park, Kew.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Rew are rated in the rate-book of such district upon a yearly value of Two 
hundred and twelve pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ GEO. LE FEV RE.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, J a m e s  M a c B a in ,  
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
Three hundred and eighty pounds, above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessment; and further, that 
such lands or tenements are situated in the municipal district of Prahran, and are known as land 
containing 7 acres 2 roods and 5 perches or thereabouts, part of Crown portion 27, in parish of 
Prahran, county of Bourke, with dwelling-house, out-houses, stable, &c., &c., erected thereon, in my 
own occupation.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yearly value of 
Three hundred and eighty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JA S . MACBAIN.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, S i r  W i l l i a m  J o h n  
C l a r k e ,  Baronet, do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Nine hundred and eighty pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessment; and further, 
that such lands or tenements are situated in the municipal district of the shire of Merriang, and are 
known as—Three thousand four hundred and sixty-one acres, in the parishes of Kalkallo, Mickleham, 
and Darraweit Guim, No. 130 in the rate-book.

“ And I  further declare that such of the said lands or tenements as are situated in the 
municipal district of the shire of Merriang are rated in the rate-book of such district upon a yearly 
value of Nine hundred and eighty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become^ 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. J . CLARKE.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, S id n e y  A u s t in ,  
of Geelong, do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Two hundred and ninety-three pounds ten shillings above all charges and incumbrances 
affecting the same, other than any public or parliamentary tax or municipal or other rate or 
assessment; and further, that such lands or tenements are situated in - the municipal district of 
Winchelsea and town of Geelong, are known as the Mount Pleasant Estate, and the premises 
occupied by the firm of Dennys, Lascelles, Austin and Co., respectively.
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“ And I  further declare that such of the said lands or tenements as are situate in the 

municipal district of Winchelsea are rated in the rate-book of such district upon a yearly value of 
Seven hundred and seven pounds, and that such of the said lands or tenements as are situate in the 
municipal district of Geelong are rated in the rate-book of such district upon a yearly value of 
Eight hundred and twenty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ SIDNEY A U S T IN /’

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, S a m u e l  
W i n t e r  C o o k e , do declare and testify that I  am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
yearly value of One hundred pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessment; and further, that 
such lands'or tenements are situated in the municipal district of Dundas, and are known as 
Murndal.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Dundas are rated in the rate-book of such district upon a yearly value of One thousand 
four hundred and three pouuds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ SAMUEL W IN TER  CO O K E/’
“ In  compliance with the provisions of the Act 45 Victoria, No. 702, 1, D a v id  H am , do 

declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of Five 
hundred pounds above all charges and incumbrances affecting the same, other than any public or 
parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal district of Ballaarat East, and are known as houses and land 
in Victoria-street.

“ And I  further declare that such of the said lands or tenements as are situated in the 
municipal district of Ballaarat East are rated in the rate-book of such district upon a yearly value 
of Three hundred pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ DAVID HAM.”

“ In compliance with the provisions of the Act 45  Victoria, No. 70 2 , I, W il l i a m  A u s t i n  
Z e a l ,  do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria, of the yearly 
value of Four hundred and twenty-two pounds above all charges and incumbrances affecting the 
same, other than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal districts of Prahran and South 
Melbourne, and are known as—

“ Parts of Crown portions 17 and 18, parish of Prahran (at Toorak), county of Bourke ; and 
Crown allotment No. 4, section I, and Crown allotment No. 5, section L, city of South 
Melbourne, county of Bourke.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yearly value of Three 
hundred and eighty pounds ; and that such of the said lands or tenements as are situate in the 
municipal district of South Melbourne are rated in the rate-book of such district upon a yearly 
value of Four hundred and twenty-two pounds, or a total rating of Eight hundred and two pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. A. ZEAL.”

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, F r a n k  S t a n l e y  
D o b s o n , do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of Two hundred pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessment; and further, that such 
lands or tenements are situated in the municipal districts of Prahran and Hawthorn, and are 
known as—

“ House, No. 44 Darling-street, South Yarra, in my own occupation; also land in Denham- 
street, Hawthorn, unoccupied.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Prahran are rated in the rate-book of such district upon a yearly value of One hundred 
and seventy-five pounds," and that such of the said lands or tenements as are situate in the municipal 
district of Hawthorn are rated in the rate-book of such district upon a yearly value of Fifty- 
two pounds ten.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said land or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ F. STANLEY DOBSON.”

The Commissioner left the Chamber.



5. E l e c t i o n  o f  P r e s i d e n t .—The Clerk announced that the time had arrived for proceeding to the
election of a President of the Council.

The Honorable H. Cuthbert moved, That the Honorable Sir James MacBain be President of the 
Council.

The Honorable Lieut.-Col. Sargood seconded the nomination.
The Honorable Sir James MacBain submitted himself to the judgment of the Council; and, no other 

member being proposed as President, was escorted thereto by his proposer and seconder, and made 
his acknowledgment to the Council, and thereupon took the Chair.

6. R e c e p t io n  o f  t h e  P r e s i d e n t  E l e c t  b y  t h e  G o v e r n o r .—The Honorable H. Cuthbert announced
that His Excellency the Governor would be prepared to receive the President Elect at half-past 
Five o’clock at Government House.

A t six o’clock the President took the Chair and read the Prayer.

The President reported that he had, accompanied by many Members of the Council, presented himself 
to the Governor, who had been pleased to approve of the choice made by the Council, and had
addressed him in the following terms :—

M r . P r e s id e n t ,
In the name and on behalf of Her Majesty I  have great pleasure in expressing my 

concurrence in the choice made by the Legislative Council in electing you to preside over its 
deliberations.

I  congratulate you upon the high honour which has been conferred upon you for the second 
time by the Council, and I  rest assured that you will uphold the honour and dignity of the 
distinguished office to which you have been elected.

HEN RY  B. LOCH,
Government House, Governor,

Melbourne, 4th September, 1888.

^ ' P a p e r s .  The Honorable H. Cuthbert presented, by command of His Excellency the Governor—
The Resumption of Lands for Public Purposes Act 1887 — Order in Council.
Post Office and Telegraph Department.—Report upon the affairs of the—for the year 1887. 

Severally ordered to lie on the Table.

8. C h a ir m a n  o f  C o m m it t e e s .—The Honorable H . Cuthbert moved, by leave, that the Honorable Dr.
Dobson be Chairman of Committees of the Council.

Question—put and resolved in the affirmative.

9 . A d j o u r n m e n t .— The Honorable H. Cuthbert moved, That the Council, at it s  rising, adjourn until
Tuesday 11th September next.

Question—put and resolved in the affirmative.

The Council adjourned at six minutes past six o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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TUESDAY, 1 1 t h  SEPTEMBER, 1888.

1. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.

4. C om m ission  t o  A d m in i s t e r  O a t h  t o  M e m b e r s .—The President announced that he had received from
His Excellency the Governor the following Commission, which was read by the Clerk, and is as 
follows :—
B y His Excellency S ir  H e n r y  B r o u g h a m  L o c h , Knight Grand Cross o f the Most Distinguished 

Order o f St. Michael and St. George, Knight Commander o f the Most Honorable Order o f 
the Bath, Governor and Commander in  Chief in  and over the Colony o f Victoria and its 
Dependencies, Sc., Sc., Sc.

%o the Honorable S i r  J a m e s  M a c B a in ,  Knight, President of the Legislative Council 
of the Colony of Victoria.

G r e e t in g  :

W h e r e a s  by the Schedule to a Statute passed in the Session of the Imperial Parliament 
holden in the eighteenth and nineteenth years of Her Majesty's reign, intituled, “ A n Act to 
enable Her Majesty to assent to a Bill, as amended, o f the Legislature o f Victoria to establish
a Constitution in  and fo r  the Colony o f Victoria/ ’ it is enacted that no Member, either of the
Legislative Council or of the Legislative Assembly, shall be permitted to sit or vote therein
respectively until he shall have taken and subscribed before the Governor, or before some person
authorized by the Governor in that behalf, the oath in the said Bill mentioned : How t h e r e f o r e  
I, the Governor aforesaid, do by these presents command and authorize you from time to time, in 
the Parliament House, in the City of Melbourne, to administer the said oath to such Members of the 
said Legislative Council as have not already taken and subscribed the same since their election to 
the said Legislative Council.

Given under my hand and the seal of the Colony at Melbourne, in the said Colony, this tenth 
day of September, in the year of our Lord One thousand eight hundred and eighty-eight, 
and in the fifty-second year of Her Majesty’s reign.

(Vs.) LIENRY B. LOCH.
By His Excellency’s Command,,

D. G ILLIES,
Entered on Record by me in the Register of Patents, Book Premier.

22, page 408, this tenth day of September, One 
thousand eight hundred and eighty-eight.

T. R. W il s o n .

£. R e t u r n  t o  W r i t .—The President announced the receipt of a Return to a Writ issued for the election 
of a Member for the North-Western Province, and that, by the Return endorsed on the said Writ, 
it appeared that the Honorable James Bell had been duly elected in pursuance of the said Writ.

6 . H e w  M e m b e r .—The Honorable James Bell was introduced, and took and subscribed the Oath 
prescribed by the Constitution Act, and delivered to the Clerk the declaration required by the 
thirteenth Section of the Act 45 Victoria No. 702, as hereunder set forth :—

“ In  compliance with the provisions of the Act 45 Victoria* Ho. 702, I, J a m e s  B e l l ,  do 
declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for my 
own use and benefit in lands or tenements in the colony of Victoria of the yearly value of One 
hundred and twenty pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands 
or tenements are situated in the municipal district of Dunolly, and are known as my property, 
being allotments 4, 5, 6, 7, and 9 of section 26, town of Dunolly.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Dunolly are rated in the rate-book of such district upon a yearly value of One 
hundred and twenty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JA M ES B E L L /’



7 . T h e  C o m m itte e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .— The President’s Warrant ap p oin tin g  the
Committee of Elections and Qualifications was again laid upon the Table by the P resid en t.

8 . M e s s a g e s  f r o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The Honorable II. Cuthbert presented to the
Council the following Messages from His Excellency the Governor

Marine Board Bill.—Assent to, notified.

HEN RY  B. LOCH,
Governor. Message No. 1.

The Governor informs the Legislative Council that he has caused an Act intituled An  
A ct to establish a Marine Board and /or other purposes ” which was reserved on the 17th December 
last for the signification of Her Majesty’s pleasure thereon, and which received Her Majesty s 
Assent on the 29th June ultimo, to be proclaimed in the Victoria Government Gazette, a copy of 
which is transmitted herewith.

Government Offices,
Melbourne, 10th September, 1888.

T h e  R o y a l  A ss e n t  to  t h e  A c t  i n t it u l e d  “ A n  A c t  to  E s t a b l is h  a  M a r in e  B o a r d  a n d
F O R  O T H E R  P U R P O S E S .”

PR O C L A M A T IO N

By His Excellency S ir  H e n r y  B r o u g h a m  L o c h ,  Knight Grand Cross of the Most Distin
guished Order of Saint Michael and Saint George, Knight Commander of the Most Honorable 
Order of the Bath, Governor and Commander-in-Chief in and over the Colony of Victoria 
and its Dependencies, &c., &c., &c.

W h e r e a s  by the Constitution Statute it is amongst other things enacted that the provisions of the 
Act of the fourteenth year of Her Majesty, chapter fifty-nine, and of the Act of the fifth and sixth 
years of Her Majesty, chapter seventy-six, For the Government o f  New South Wales and Van 
Diemen’s Land, which relate to the giving and withholding of Her Majesty’s assent to Bills, and 
the reservation of Bills for the signification of Her Majesty’s pleasure- thereon, and the instructions 
to be conveyed to governors for their guidance in relation to the matters aforesaid, and the disallow
ance of Bills by Her Majesty, shall apply to Bills to be passed by the Legislative Council and 
Assembly constituted under the Constitution A ct o f  Victoria and the now reciting Statute, and by 
any other legislative body* or bodies which may at any time hereafter he substituted for the present 
Legislative Council and Assembly : And whereas the Bill hereinafter mentioned was reserved for 
the signification of Her Majesty’s pleasure thereon : And whereas by an Order of the Queen in 
Council, made on .the twenty-ninth day of June, One thousand eight hundred and eighty-eight, a 
copy whereof is hereto appended, Her Majesty has been pleased to assent to the said Bill : Now 
therefore I, the Governor of Victoria, in pursuance of the provisions of the aforesaid Acts, do by 
this my Proclamation signify that the Bill intituled “ A n  Act to establish a Marine Board and for  
other purposesf which was reserved for the signification of Her Majesty’s pleasure thereon upon 
the seventeenth day of December, in the year One thousand eight hundred and eighty-seven, has 
been laid before Her Majesty in Council, and that Her Majesty has been pleased to assent to the 
same.

Given under my Hand and the Seal of the Colony, at Melbourne, this tenth day of September, in 
the year of our Lord One thousand eight hundred and eighty-eight, and in the fifty-second 
year of Her Majesty's reign.

( l .s . )  H E N R Y  B. LOCH.
By His Excellency’s Command,

D. G ILLIES,
Premier.

G od s a v e  t h e  Q u e e n  !

A t the Court at Windsor, the 29th day o f June, 1888.
P r e s e n t :

The Queen’s Most Excellent Majesty.
Lord President, | Lord Steward,

Earl of Kintore.
W h e r e a s  by an Act passed in the 5th and 6 th years of Her Majesty’s reign, entitled An Act for
the Government o f  New South Wales and Van Deimen’s Land, it is amongst other things enacted
that no Bill which shall be reserved for the signification of Her Majesty’s pleasure thereon shall 
have any force or authority within the Colony of New South Wales until the Governor of the said 
colony shall signify either by speech or message to the Legislative Council of the said colony or by 
proclamation as therein aforesaid that such Bill has been laid before Her Majesty in Council, and 
that Her Majesty has been pleased to assent to the same :

And whereas by another Act passed in the 13th and 14th years of Her Majesty’s reign, 
entitled A n Act fo r  the better Government o f  JLer Majesty’s Australian Colonies, it was provided 
among other things that the provisions of the said former Act concerning the reservation of Bills for 
the signification of Her Majesty’s pleasure thereon should apply to and be in force in the Colony of 
Victoria :

. And whereas the said provisions were maintained in force as regards Bills passed by the 
Legislative Council and Legislative Assembly of the said colony by a subsequent Act passed in the 
18th and 19th years of the reign of Her said Majesty, entitled An Act to enable Iler Majesty to 
assent to a Bill, as amended, o f the Legislature o f  Victoria, to establish a constitution in and for 
the Colony o f  Victoria :



And whereas on the 17th of December 1887 the Governor of the said Colony of Victoria 
reserved a certain Bill passed by the Legislative Council and Legislative Assembly of the said 
colony, entitled An Act to establish a Marine Board and fo r  other purposes, for the signification of 
Her Majesty’s pleasure thereon :

And whereas the said Bill, so reserved as aforesaid, has been laid before Her Majesty in 
Council, and it is expedient that the said Bill should be assented to by Her Majesty :

Now therefore Her Majesty, in pursuance of the said Acts, and in exercise of the powers 
thereby reserved to Her Majesty as aforesaid, doth by this present Order, by and with the advice of 
Her Majesty’s Privy Council, declare Her assent to the said Bill.

C. L. P e e l .
Ordered to lie on the Table and to be printed.

Address of Condolence.—Death of late Emperor Frederick I I I .  of Germany.
HEN RY  B. LOCH,

Governor. Message No. 2.
With reference to the Address of condolence from the Legislative Council on the occasion 

of the death of the late Emperor Frederick III . of Germany, the Governor now begs to transmit a 
copy of a despatch and its enclosures which he has received from The Right Honorable the Secre
tary of State for the Colonies, conveying the thanks of His Imperial Majesty the Emperor William 
of Germany for the expressions of kindly sympathy conveyed therein.

Government House,
Melbourne, 11th September, 1888.

Ordered to lie on the Table, and together with its enclosure to be printed.

'9. P a p e r s .—The Honorable II. Cuthbert presented, pursuant to Act of Parliament—
Land Act 1884, No. 812, and Loan Act No. 845, Item I.—Additional Estimates of Expenditure 

which the Railways Commissioners propose to incur during the year ending 30th June, 
1888, under.

Land Act No. 812 and Loans 717 and 845, Item I.—Estimates of Expenditure which the 
Railways Commissioners propose to incur during the year ending 30th June, 1889, under.

Education Act 1872.—Regulations.—Order in Council.
Severally ordered to lie on the Table.
The Honorable Sir J . Lorimer presented—

The Council of Defence—Report of.
Ordered to lie on the Table.

10. S t a n d in g  O r d e r s  C o m m itte e .—The Honorable H. Cuthbert moved, by leave, That the Honorables
the President, Dr. Dobson, and J . Service be appointed Members of the Standing Orders Committee. 

Question—put and resolved in the affirmative.
11. P a r l i a m e n t a r y  B u i l d i n g s  C o m m it te e .—The Honorable II. Cuthbert moved, by leave, That the

Honorable the President be appointed a Member of the Parliament Buildings Committee.
Question—put and resolved in the affirmative.

12. R e f r e s h m e n t  R o o m s C o m m it te e .—The Honorable H. Cuthbert moved, by leave, That the
Honorable Sir W. J .  Clarke, Bart., be appointed a Member of the Refreshment-rooms Committee. 

Question—put and resolved in the affirmative.

13. P r i n t i n g  C o m m it te e .—The Honorable II. Cuthbert moved, by leave, That the Honorables The
President, and J . Bell, be appointed Members of the Printing Committee.

Question—put and resolved in the affirmative.

14. G e n e r a l  C o d e  B i l l  C o m m it te e .—The Honorable II. Cuthbert moved, by leave, That the
Honorable J . Service be appointed a Member of the General Code Bill Committee.

Question—put and resolved in the affirmative.

15. D i s t r e s s  f o r  R e n t  L a w  A m e n d m e n t  B i l l . —The Order of the Day for the resumption of the
debate on the question, That this Bill be now read a second time, having been read.

Debate resumed.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable II. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable II. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.

16. Noxious I n s e c t s  B i l l . — The Order of the Day for the resumption of the debate on the question,
That this Bill be now read a second time having been read,

Debate resumed.
Question—put and resolved in the affirmative—Bill read a second time.
The Honorable J . Bell moved, That this Bill be now committed to a Committee of the whole Council. 
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Bell, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.



The President resumed the C hair; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Resolved— That the Council will, on Tuesday, 18th September instant, again resolve itself into the 
said Committee.

17. S t a t u t e  o f  G -a o ls  1864 F u r t h e r  A m e n d m e n t  B i l l . —The Order of the Day for the further 
consideration of this Bill in Committee of the whole Council having been read—The President left 
Chair, and the Council resolved itself into a Committee of the whole for the further consideration 
thereof.

The President resumed the Chair, and The Honorable Dr. Dobson reported that the Committee had! 
made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 18th September instant, again resolve itself into the 
said Committee.

18. C o s t  o f  P a r l i a m e n t  B u i l d i n g s .—The Honorable W. A. Zeal moved, pursuant to notice, That a 
return be laid on the Table of the Council showing the sums expended, as follow, up to the 31st 
July  last—-

(1.) Gross amount spent on the Parliament Buildings.
(2.) Total cost of all fixtures, fittings, and furniture supplied to date.
(3.) Amount to be expended on the existing contract.
(4.) Total cost of land acquired or purchased and forming the Parliament reserve.
(5.) Gross cost of all out-buildings and fences, gross cost of the lawn tennis court, and gross cost- 

of all other improvements made on the Parliament reserve.
(6.) Estimated cost of completing the Houses of Parliament and oEces connected therewith, in 

accordance with the accepted design.
Question—put and resolved in the aErmative.

19. S p a r r o w s  D e s t r u c t i o n  B i l l . — The Honorable J .  H. Connor moved, pursuant to notice, That be
have leave to bring in a Bill to provide for the destruction of Sparrows.

Question—put and resolved in the aErmative.
Ordered—That The Honorable J . H. Connor do prepare and bring in the Bill.
The Honorable J . H. Connor then brought up a Bill, intituled “ A B ill fo r  the Destruction o f Sparrows ” 

and moved that it be now read a first time. ’
Question—put and resolved in the aErmative.—Bill read a first time, ordered to be printed, and read 

a second time Tuesday, 25th September instant.

20. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  Day.—T he Council ordered that the consideration of the following
Orders of the Day be postponed until Tuesday, 18th September in stan t:—

Lunacy Statute Further Amendment B ill.— To be read a second time.
Instruments and Securities Statute 1864 Amendment Bill.— Adjourned debate on second reading,.

21. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, by leave, That the Council, at its rising, adjourn
until Tuesday 18th September instant.

Question—put and resolved in the aErmative.

The Council adjourned at twenty-five minutes to seven o’clock until Tuesday next, at half-past four o’clock.

JO H N  BA RK ER,
Clerk o f  the Legislative Council.
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TUESDAY, 18t h  SEPTEMBER, 1888.

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
-4. R e t u r n s  t o  W r i t s .— The President announced the receipt of returns to Writs issued for the election 

of Members to serve for the undermentioned Provinces, and that by the returns endorsed on the 
said Writs it appeared that the following gentlemen had been returned for the said several Pro
vinces, as under :—Northern Province, Walter Peacock Simpson; Nelson Province, William Henry 
Seville Osmand, gentleman.

■5. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced the receipt of the following 
Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act 

“ to confer powers upon the Ballarat Trustees, Executors, and Agency Company Limited,” with 
which they desire the concurrence of the Legislative Council.

: M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 18th September, 1888.
■6. B a l l a r a t  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om p an y  L im it e d .—The Honorable Jas. Service 

moved, That a Message be sent to the Legislative Assembly asking them to communicate the report 
and proceedings of the Select Committee of that House to which “ The Bcdlarat Trustees, Executors, 
“ and Agency Company Limited B ill3’ was referred.

Question—put and resolved in the affirmative.
The Honorable Jas. Service produced a certificate that the sum of £20 had been paid into the hands 

of the Treasurer for the public uses of the colony by the promoters of this Bill, and moved, That 
the Bill intituled “An Act to confer powers upon the Ballarat Trustees, Executors, and Agency 
“ Company Lim ited” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time.
7. P a p e r s .—The Honorable H. Cuthbert presented, by command of His Excellency the Governor—

Technological and Industrial Instruction—Report of the Royal Commission for promoting—for 
the year 1887.

Central Board of Health.—Report of the Board for the period from 1st June, 1887, to 31st 
May, 1888.

Purchase of Lands—St. Kilda.—Approval of His Excellency the Governor in Council for the 
purchase of certain lands at St. Kilda required in connection with the works for the 
drainage of the Elwood Swamp, submitted in accordance with the provisions of the Act 
No. 933—to make provision for the resumption of land for public purposes.

Severally ordered to lie on the Table.
The Honorable II. Cuthbert presented, pursuant to Act of Parliament—

Lunatic Asylums—Return by the Inspector of—of the number of patients visited and the 
number of miles travelled by him during the six months ended 30th June, 1888.

Hospitals for the Insane—Report of the Inspector of—for the year ended 31st December, 
1887.

Public Library, Museums, and National Gallery—Report of the Trustees of—for 1887, with a 
Statement of Income and Expenditure for the financial year 1886-7.

Severally ordered to lie on the Table.
The Honorable Jas. Bell presented, pursuant to Act of Parliament—

Victorian Water Supply.—Second Annual General Report by the Secretary for Mines and 
Water Supply.

North Boort Irrigation and Water Supply Trust.—Copy of Petition, Declaration, Plans, 
Reports, &c.

East Boort Irrigation and Water Supply Trust.—Copy of Petition, Declaration, Plans, 
Reports, &c.

Western Wimmera Irrigation and Water Supply Trust.—Copy of Petition, Declaration, 
Plans, Reports, &c.

Severally ordered to lie on the Table.



The Honorable H. Cuthbert presented—
Telegraphic Cable between Canada and A ustralia—Return to an Order of the Legislative- 

Council, dated 24th July, 1888, for copies of all Correspondence with the Secretary o f  
State for the Colonies, with the Government of Canada, and (if any) with the other 
Australasian c o l o n i e s ,  relative to the laying of a telegraphic cable between Canada and 
Australia, or to a preliminary marine survey having that object in view.

Cost of Parliamentary Buildings.*—-Return to an Order of the Legislative Council, dated 11th 
September instant, for a Return showing the sums expended, as follows, up to the olst 
Ju ly  last—

(1.) Gross amount spent on the Parliament Buildings.
(2.) Total cost of all fixtures, fittings, and furniture supplied to date.
(3.) Amount to be expended on the existing contract.
(4.) Total cost of land acquired or purchased and forming the Parliament reserve.
(5.) Gross cost of all buildings, fences, including the lawn tennis court, and all 

other improvements made on the Parliament reserve.
(6.) Estimated cost of completing the Houses of Parliament and offices connected 

therewith, in accordance with the accepted design.
Severally ordered to lie on the Table, and to be printed.

8. N e w  M e m b e r .—The Honorable W. P . Simpson was introduced, and took and subscribed the Oath.
prescribed by the Constitution Act, and delivered to the Clerk the declaration required by the 
thirteenth Section of the Act 45 Victoria, No. 702, as hereunder set forth :—

“ In  compliance with the provisions of the Act 45 Victoria, No. 702, I, XVa l t e r  P e a c o c k  
S im p so n , do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred and ninety-four pounds above all charges and incumbrances affecting the 
same, other than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal district of Sandhurst, and are 
known as Sandhurst Horse Bazaar and Sale Yards, Charing Cross and Hargreaves-street^ 
Sandhurst.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Sandhurst are rated in the rate-book of such district upon a yearly value o f 
One hundred and ninety-four pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W A LTER PEA CO CK  SIM PSON.”

9 . D i s t r e s s  f o r  R e n t  L a w  A m e n d m e n t  B i l l . — The Order of the Day for the further consideration
of this Bill in Committee of the whole Council having been read—The President left the Chair, 
and the Council resolved itself into a Committee of the whole for the further consideration thereof,. 

The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Com
mittee had gone through the Bill and agreed to the same with amendments, the Council ordered 
the same to be taken into consideration Tuesday, 25th September instant.—Bill, as amended, to be- 
printed.

10. N oxious I n s e c t s  B i l l . — The Order of the Day for the further consideration of this Bill in Committee-
of the whole Council having been read—The President left the Chair, and the Council resolved itself 
into a Committee of the whole for the further consideration thereof.

The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Resolved—That the Council will, on Tuesday, 25th September instant, again resolve itself into the 
said Committee.

11. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .—The Council ordered that the consideration of the following
Order of the Day be postponed until Tuesday, 25th September instant :—

Lunacy Statute FurtJier Amendment Bill,— To be read a second time.
12. S t a t u t e  o f  G a o l s  1864 F u r t h e r  A m e n d m e n t  B i l l . — The Order of the Day for the further

consideration of this Bill in Committee of the whole Council having been read—The President left 
the Chair, and the Council resolved itself into a Committee of the whole for the further consider
ation thereof.

The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 
gone through the Bill and agreed to the same with amendments.

On the motion of the Honorable H. Cuthbert the Council agreed to the amendments made in 
Committee of the whole, and ordered the Bill to be read a third time Tuesday, 25th September 
inslant.—Bill, as amended, to be printed.

13. D e f e n c e  D e p a r t m e n t  C o r r e s p o n d e n c e .—The Honorable S. Fraser moved, pursuant to notice,
That there be laid on the Table of this House a copy of all correspondence which has passed 
between Officers of the Civil Staff of the Defence Department, the Minister, and Secretary of 
Defence, and the Public Service Board with reference to appointments, transfers, promotions, and 
classification of work in that Department, with the exception of the correspondence referring to 
the appointment of the present Secretary of Defence.

Question—put and resolved in the affirmative.

1 4 . S te a m s h ip  “ L a d y  L o c h .”— The Honorable W. H. Roberts moved, pursuant to n o tice , That the
papers relating to the appointment of an engineer to the steamship Lady Loch be printed.

Question—put and resolved in the affirmative.



43
15. I n s t r u m e n t s  a n d  S e c u r i t i e s  S t a t u t e  1864 A m e n d m e n t  B i l l .—The Order of the Day for the

resumption of the debate on the question, That this Bill he now read a second time, having been 
read,

Debate resumed. *
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable W. A. Zeal moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable W. A. Zeal, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Besolved—That the Council will, on Tuesday, 25th September instant, again resolve itself into the 
said Committee.

16. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, by leave, That the Council, at its rising, adjourn
until Tuesday, 25th September instant.

Question—put and resolved in the affirmative.

The Council adjourned at thirty-one minutes past six o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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T U E S D A Y ,  25t h  S E P T E M B E R ,  1 8 8 8 .

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. R e t u r n s  t o  W r it s .—The President announced the receipt of returns to Writs issued for the election

of Members to serve for the undermentioned Provinces, and that by the returns endorsed on the 
said Writs it appeared that the following gentlemen had been returned for the said several Provinces 
as under:—

Gippsland Province—George Davis.
North-Eastern Province—John Turner, Esq.

5. N e w  M e m b e r s .—The Honorables W. H. S. Osmand, George Davis, and John Turner were severally
introduced, and took and subscribed the Oath prescribed by the Constitution Act, and delivered to 
the Clerk the declaration required by the 13th section of the Act 45 Yict. No. 702, as hereunder set 
forth :—

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, W il l ia m  H e n r y  
S e v i l l e  O s m a n d , do declare and testify that I  am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in the colony of Victoria of the 
yearly value of Three hundred and fifty-two pounds above all charges and incumbrances affecting the 
same, other than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal district of Stawell, and are 
known as 6 The Sycamores ’ and Comongella Station.

“ And I  further declare that such of the said lands or tenements as are situatedn the municipal 
district of Stawell are rated in the rate^book of such district upon a yearly value of Three hundred 
and fifty-two pounds.

“ And I  further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. H. S. OSMAND.”

“ In compliance with the provisions of the Act 45 Victoria, No. 702 , I , G e o r g e  D a v is ,  do 
declare and testify that I am legally or equitably seised of or entitled to an estate of freehold 
for my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of 
One hundred pounds above all charges and incumbrances affecting the same, other than any public 

- or -parliamentary tax or municipal or other rate or assessment ; and further, that such lands or 
tenements are situated in the municipal districts of Maffra and Essendon, and are known as 
Riversdale, in the parish of Tinamba, in the municipality of Maffra, and a piece of land, allotment 64, 
Bagotville Estate, in the parish of Essendon.

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Maffra are rated in the rate-book of such district upon a yearly value of Three hundred 
and seventy pounds, and that, such of the said lands or tenements as are situate in the municipal 
district of Essendon are rated in the rate-book of such district upon a yearly value of Five pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ GEO. DAVIS.”

N o .  1 3 .
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“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J o h n  T u r n e r ,  
do declare and testify that I  am legally or equitably seised of or entitled to an esta e o lee o oi 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of One 
hundred and thirty pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and fu itie i, t a sue an s or 
tenements are situated in the municipal districts of Prahran and .Richmond, and are nown as 54 
Powell-street, South Yarra, and No. 4 Affleck-street, South Yarra, and two houses m Balmain- 
street, Richmond, south side, neither numbered nor named, standing on ground having a tioutage of 
about 40 feet 3 inches to Balmain-street, commencing at a point distant 40 feet 3 inches west of 
the south-west intersection of Balmain and Chestnut streets ; thence running westeily about 40 
foot 3 inches

“ And I  further declare that such of the said lands or tenements as aie situate in the 
municipal district of Prahran are rated in the rate-book of such district upon a yeaily value of 
Seventy-eight pounds, and that such of the said lands or tenements as are situate in the municipal 
district of Richmond are rated in the rate-book of such district upon a yearly value of Fifty-two 
pounds.

ct And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements or any part thereof for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JN O . TU R N ER .”

6 . P a p e r s .— The Honorable H. Cuthbert presented, by command of His Excellency the Covernor—
Ventilation of Mines Board—Report.
Penal Establishments and Gaols—Report of the Inspector-General, for the year 1887. 

Severally ordered to he on the Table.

7. L i b r a r y  C o m m i t t e e .—The Honorable IP. Cuthbert moved, by leave, That the Honorables The
President, W. P. Simpson, and Dr. LeFevre be appointed Members of the Library Committee. 

Question—put and resolved in the affirmative.

8. I n c r e a s e  o f  M e m b e r s  o f  t h e  L e g i s l a t i v e  C o u n c i l .— The Honorable H. Cuthbert moved, by
leave of the Council, T hat a Select Committee be appointed for the purpose of considering the 
desirability of increasing the number of Members of this Plonorable House ; and if such increase be 
considered desirable, to report to the Council as to the best means of giving effect to their views. 

Question—put and resolved in the affirmative.

9. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced the receipt of the following
Message from the Legislative Assembly:—

M r . P r e s i d e n t —

The Legislative Assembly transmit to the Legislative Council copies of the Report and 
Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ An Act 
“ to confer powers upon the B allara t Trustees, Executors, and Agency Company L i m i t e d in 
accordance with the request of the Legislative Council.

M. PI. DA VIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 18th Septr., 1888.

10. D i s c h a r g e  o f  O r d e r  o f  t h e  D a y .—On the motion of the Honorable H. Cuthbert, the following
Order of the Day was read and discharged :—

Distress fo r  Rent Law  Amendment B ill.— Adoption o f  Report.

11. D i s t r e s s  f o r  R e n t  L a w  A m e n d m e n t  B i l l .— The Honorable H . Cuthbert moved, That this Bill
be recommitted to a Committee of the whole Council for re-consideration.

Debate ensued.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the re-consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Resolved—That the Council will, on Tuesday, 2nd October next, again resolve itself into the said 
Committee.

12. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until
Tuesday, 2nd October next.

Question—put and resolved in the affirmative.

The Council adjourned at twenty-five minutes to seven o’clock until Tuesday next, at half-past four o’clock.

JO H N  BA RK ER,
Clerk o f  the L egisla tive Council.
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T U E S D A Y ,  2 n d  O C T O B E R ,  1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4 . P a p e r s .— The Honorable H. Cuthbert presented, pursuant to Act of Parliament—

Victorian Railways—Report of the Commissioners of the—for the year ending 30th June, 1888. 
Ordered to lie on the Table.
The Honorable James Bell presented, pursuant to Act of Parliament—

The Irrigation Act 1886.—The Western Wimmera Irrigation and Water Supply Trust.— 
Order in Council approving of the scheme of Works.

The Irrigation Act 1886.—The Western Wimmera Irrigation and Water Supply Trust.— 
Regulations for the election of Commissioners.

The Irrigation Act 1886.—North Boort Irrigation and Water Supply Trust.—Order in Council 
constituting an Irrigation and Water Supply District, and appointing and creating a Trust 
in and for the same.

The Irrigation Act 1886.—North Boort Irrigation and Water Supply Trust.—Regulations for 
the election of Commissioners.

The Irrigation Act 1886.—North Boort Irrigation and Water Supply Trust.—Order in Council 
approving of the scheme of Works.

The Irrigation Act 1886.—East Boort Irrigation and Water Supply Trust.—Order in Council 
constituting an Irrigation and Water Supply District, and appointing and creating a Trust 
in and for the same.

The Irrigation Act 1886.—East Boort Irrigation and Water Supply Trust.—Regulations for 
the election of Commissioners.

The Irrigation Act 1886.—East Boort Irrigation and Water Supply Trust.—Order in Council 
approving of the scheme of Works.

The Irrigation Act 1886.—The Western Wimmera Irrigation and Water Supply Trust.— 
Order in Council constituting an Irrigation and Water Supply District, and appointing and 
creating a Trust in and for the same.

Severally ordered to lie on the Table.
5. M e m b e r s  o f  C o u n c il  B il l .—The Honorable H. Cuthbert moved, pursuant to notice, That he have

leave to bring in a Bill to amend the Acts relating to the election of Members to serve in, and 
the Constitution of, the Legislative Council.

Question—put and resolved in the affirmative.
Ordered—That the Honorable TI. Cuthbert do prepare and bring in the Bill.
The Honorable IT. Cuthbert then brought up a Bill intituled “ A Bill to amend the Acts relating to 

“ the Election of Members to serve in, and the Constitution of, the Legislative Council,” and moved that 
it be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 16th October instant.

6. I n c r e a s e  o f  M e m b e r s  o f  C o u n c il  C o m m it t e e .—The Honorable IT. Cuthbert moved, pursuant to
amended notice, That the Committee to consider the increase of Members of the Legislative 
Council be the ITonorables the President, Lieut.-Col. Sargood, Jas. Service, N. Fitzgerald, W. A. 
Zeal, Sir J . Lorimer, F. Brown, J. Balfour, and the Mover, three to form a quorum ; that they 
have power to send for persons, papers, and records, to meet on days on which the Council does not 
sit, and to report the Evidence and Proceedings from day to day.

7. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act 

“ to confer powers upon the Sandhurst and Northern District Trustees, Executors, and Agency 
“ Company L i m i t e d with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Octr., 1888.



8 . S a n d h u r s t  a n d  N o r t h e r n  D ist r ic t  T r u s t e e s , E x e c u t o r s , a n d  A g e n c y  C o m pany  L im it e d  B il l .
—The Honorable W. P. Simpson moved, by leave of the Council, That a Message be sent to the 
Legislative Assembly requesting that they will be pleased to communicate to the Council copies of the 
Report and Proceedings of the Select Committee of that House to which the Bill was referred during 
the present Session of Parliament.

Question—put and resolved in the affirmative.
9 . M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .— The President announced to the Council the leceipt of

the following Message from the Legislative Assembly :
M r . P r e s i d e n t —

The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act 
“ to confer powers upon the Australasian Natives Trustees, Executors, and Agency Company L im ited” 
with which they desire the concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Octr., 1888.
10. A u s t r a l a s i a n  N a t i v e s  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C o m p a n y  L im it e d  B i l l . —The

Honorable S. Fraser moved, by leave of th e .Council, That a Message be sent to the Legislative 
Assembly requesting that they will be pleased to communicate to the Council copies of the Report 
and Proceedings of the Select Committee of that. House to which the Bill was referred during the 
present Session of Parliament.

Question—put and resolved in the affirmative.

11.“M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .— The President announced to the Council the receipt 
of the following Message from the Legislative Assembly: —

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

u confer additional powers upon the Mercantile Finance, Trustees, and Agency Company o f Australia 
“ Limited,” with which they desire the concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Octr., 1888.

12. M e r c a n t i l e  F in a n c e ,  T r u s t e e s ,  a n d  A g e n c y  C o m p a n y  o f  A u s t r a l i a  L im it e d  B i l l . —The
Honorable Geo. Young moved, by leave of the Council, That a Message be sent to the Legislative 
Assembly requesting that they will be pleased to communicate to the Council copies of the Report 
and Proceedings of the Select Committee of that House to which the Bill was referred during the 
present Session of Parliament.

Question—put and resolved in the affirmative.

13 . M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .— The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n Act to 

“ confer powers upon the Equity Trustees, Executors, and Agency Company Limited ,” with which they 
desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Octr., 1888.

14. E q u i t y  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C o m p a n y  L im it e d  B i l l . —The Honorable D. Melville
moved, by leave of the Council, That a Message be sent to the Legislative Assembly requesting that 
they will be pleased to communicate to the Council copies of the Report and Proceedings of the 
Select Committee of that House to which the Bill was referred during the present Session of 
Parliament.

Question—put and resolved in the affirmative.

15. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n Act to 

‘ ‘ indemnify the Councillors o f various Municipalities for borrowing moneys by overdrafts on 
“ Bankers fo r the purposes of their Municipalities, contrary to the provisions o f the ‘ Local Government 
“ ‘ Act 1874,’ and fo r  other purposes,” with which they desire the concurrence of the Legislative 
Council.

M. II. DA VIES,
Legislative Assembly Chamber, Sneaker.

Melbourne, 2nd Octr., 1888.

16. M u n i c i p a l  O v e r d r a f t s  I n d e m n i t y  B i l l .— The Honorable II. Cuthberfc moved, That the Bill
transmitted by the above Message, intituled “An Act to indemnify the Cozincillors o f various Muni- 
“ cipalities fo r borrowing moneys by overdrafts on Bankers fo r  the purposes o f their Municipalities, 
“ contrary to the provisions o f the ‘Local Government Act 1874/ and fo r  other purposes” be now 
read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time this day.



The Honorable H. Cuthbert moved, That this Bill be now read a second time.
Debate ensued.
Question put and resolved in the affirmative.—Bill read a second time.
The Honoi able II. Cuthbert moved, I  hat this Bill be now committed to a Committee of the whole 

Council.
Debate ensued.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable II. Cuthbert, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the 
same to be taken into consideration this day.

On the motion of the Honorable IT. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read .a third time and passed.

The Honorable IT. Cuthbert moved, That the following be the title of the B ill:—“ An Act to indemnify 
<e the Councillors o f various Municipalities fo r borrowing moneys by overdrafts on Bankers for the 
“ purposes of their Municipalities, contrary to the provisions o f the ‘ Local Government Act 1874,’ 
“ and for other purposes.”

Question—put and resolved in the affirmative.
Ordered That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

17. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council copies of the Report and 
Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ An Act to 
“ confer powers upon the Equity Trustees, Executors, and Agency Company Limited,” in accordan ce 
with the request of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Octr., 1888.

18. E q u i t y  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om pany L im ite d  B i l l . —The Honorable D. Melville
having produced a certificate that the sum of £20 had been paid into the hands of the Treasurer 
for the public uses of the colony moved, That the Bill transmitted by the above Message, intituled 
“ A n  Act to confer powers upon the Equity Trustees, Executors, and Agency Company Limited? be 
now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, and ordered to be read a second 
time Tuesday, 9th October instant.

19. M e s s a g e  fr o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council copies of the Report and 

Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “A n Act to 
“ confer additional powers upon the Mercantile Finance Trustees and Agency Company o f  Australia 
“ Limited?  in accordance with the request of the Legislative Council.

M. IT. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Oct., 1888.

2 0 . M e r c a n t il e  F in a n c e  T r u st e e s  a n d  A gency  C o m pa n y  o f  A u s t r a l ia  L im it e d  B il l .— T he
Honorable G-eo. Young having produced a certificate that the sum of £20 had been paid into the 
hands of the Treasurer for the public uses of the colony moved, That the Bill transmitted by the 
above Message, intituled “An Act to confer additional powers upon the Mercantile Finance Trustees 
and Agency Company o f Australia Limited?  be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time and ordered to be read a second 
time Tuesday, 9th October instant.

21. M e s s a g e  fr o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council copies of the Report and 

Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ An Act 
“ to confer powers upon the Australasian Natives Trustees, Executors, and Agency Company 
“ Limited?  in accordance with the request of the Legislative Council.

Legislative Assembly Chamber,
Melbourne, 2nd Oct., 1888.

M. H. DAVIES,
Speaker.



2 2 . A u s t r a l a s ia n  N a t iv e s  T r u s t e e s ,  E x e c u t o r s , a n d  A g e n c y  C o m p a n y  L im it e d  B i l l .— T he
Honorable S. Fraser having produced a certificate that the sum of £20 had been paid into the hands 
of the Treasurer for the public uses of the colony moved, That the Bill transmitted by the above 
Message, intituled <c An Act to confer “ powers upon the Australasian Natives Trustees, Executors,. 
and Agency Company L im ited” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, andjreacL 
a second time Tuesday, 9th October instant.

23. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t  —
The Legislative Assembly transmit to the Legislative Council copies of the Report and 

Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ An Act to 
“ confer powers upon the Sandhurst and Northern D istrict Trustees, Executors, and Agency 
a Company Lim ited ,” in accordance with the request of the Legislative Council.

M. H . DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 2nd Oct., 1888.

2 4 . S a n d h u r s t  a n d  N o r t h e r n  D is t r ic t  T r u s t e e s , E x e c u t o r s , a n d  A g e n c y  C o m p a n y  L im it e d  B il l .
—The Honorable D. Melville having produced a certificate that the sum of £20 had been paid into 
the hands of the Treasurer for the public uses of the colony moved, That the Bill transmitted by 
the above Message intituled “ A n Act to confer powers upon the Sandhurst and Northern District 
“ Trustees, Executors, and Agency Company L im ited f  be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, and ordered to he read a second 
time Tuesday, 9th October instant.

25. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, by leave, That the Council, at its rising,
adjourn until Tuesday, 9th October instant.

Question—put and resolved in the affirmative.

The Council adjourned at twenty-eight minutes to seven o’clock until Tuesday next, at half-past four o’clock*

JO H N  BARKER,
Clerk o f the Legislative Council,
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L E G I S L A T I V E  C O U N C I L .

TUESDAY, 9t h  OCTOBER, 1888.

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.

4. M e s s a g e  f r o m  H is  E x c e l l e n c y  t h e  G -o y e r n o r . ■— The following Message from His Excellency
the Governor was presented by the Honorable H. Cuthbert, and the same was read, and is as 
follows :—

HENRY B. LOCH,
Governor. Message No.

The Governor informs the Legislative Council that he has, on this day, at the Government 
House, given the Royal Assent to the undermentioned Act of the present Session, presented to him 
by the Clerk of the Parliaments, viz.:—

“ An Act to indemnify the Councillors o f various Municipalities fo r borrowing moneys by
“ over d/rafts on Bankers fo r  the purposes o f their Municipalities contrary to the provisions
“ o f the ‘ Local Government Act 1874 ’ and for other purposes.”

Government House,
4th October, 1888.

Ordered to lie on the Table.
5. N o r t h - E a s t e r n  P r o v i n c e  E l e c t i o n  P e t i t i o n . —The President announced to the Council that 

there had been presented to him a Petition from James Stewart Butters against the return of the 
Honorable John Turner, a Member for North-Eastern Province, which he then laid before the 
Council, and is as follows :—

To the Honorable Sir James MacBain, Knight, President of the Legislative Council of 
Victoria.

The humble petition of James Stewart Butters, of Melbourne, in the colony of 
Victoria, estate agent,

Respectfully showeth,
That on the thirteenth day of September last past an election was held for one Member to 

serve in the Legislative Council of the colony of Victoria to represent the North-Eastern Electoral 
Province, and that on the nineteenth day of September last past an adjourned polling was held at 
Mundoona a polling-place within the said electoral province.

That your Petitioner was a candidate at the said election.
That John Turner, Esquire, and John Hanlan Knipe, Esquire, were the only other candi

dates at the said election.
That as the result of the said election the returning officer announced that John Turner, 

Esquire, had received 1,292 votes, that your Petitioner had received 1,255 votes, and that John 
Hanlan Knipe, Esquire, had received 1,215 votes ; and thereupon the said returning officer publicly 
declared that the said John Turner, Esquire, had received the majority of votes, and was duly 
elected as Member as aforesaid, and such returning officer made his return accordingly.

That on the taking of the poll for the said election at the polling-place at Euroa, within the 
said electoral province, divers ballot-papers were used which were written, and not printed in 
accordance with the provisions of “ The Electoral Act i865.f and were not in the form prescribed 
by the twentieth Schedule of the said Act, and that the using of such ballot-papers prevented divers 
electors from recording their votes at the said election, and was highly dangerous, without piecedent, 
and contrary to law.

That at the said election no poll was taken at Peechelba, which was one of the places within 
the said electoral province appointed for a poll to be taken, and public notification “ thereof” was given 
in manner prescribed by law, and that there was no lawful adjournment of such poll, whereby divers 
electors were prevented from recording their votes at the said polling-place or 'at the said election.

That such a proceeding is altogether unauthorized by the said Electoral Act, is unwar
rantable, inconvenient, and contrary to law.

(650 copies.)^-3710.



That at the said election a poll was held at South Bundalong, a place within the said electoral 
province, but of the taking of such poll at the said place no notice was given in manner prescribed 
by law, whereby divers persons who were entitled to vote at the said election were prevented from 
recording their votes thereat, and that the taking of the said poll at the said place was inconvenient 
and contrary to law.

Your Petitioner therefore respectfully prays :
That you will communicate the matter of this Petition to the Legislative Council in 

order that the same may be referred to the Committee of Elections and Qualifications.
And your Petitioner respectfully further prays :

That the said election may be declared to have been held contrary to law, and to be 
void accordingly.

And your Petitioner respectfully further prays :
That the said John Turner, Esquire, be declared not to have been duly elected a member 

of the Legislative Council for the said North-Eastern Province according to law.
And your Petitioner respectfully further prays :

That he may have such further or other relief as the circumstances of the case may 
require.

And your Petitioner m il ever pray, &c.
JA S . S. BU TTERS.

Dated, at Melbourne, this eighth day of October, One thousand eight hundred and eighty-eight. 
Witness—J .  E. M c I n t y r e .

The Honorable H. Cuthbert moved, That the above Petition be referred to “ The Committee of 
Elections and Qualifications ” for consideration and report.

Question—put and resolved in the affirmative*
6. T h e  C o m m it te e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The following Members of “ The Committee

of Elections and Qualifications,” viz., The Honorables James Balfour, H. Gore, Sir J . Lorimer, and 
D. Melville, took the Oath set forth in the Schedule to the Electoral Act of 1856 at the Table of 
the Council before the Clerk thereof.

7 . P a p e r s .— The Honorable I I . Cuthbert presented, pursuant to Act of Parliament—
Constitution Statute—Statement of Expenditure under Schedule D to Act 18 and 19 Viet., 

Cap. 55, during the year 1887-8.
Ordered to lie on the Table.

8 . A h  T o y  v . M u s g -r o v e .— The Honorable LI. Cuthbert moved, by leave, That there be laid on the
Table of the Council copies of the Arguments before, and the Judgment of, the Supreme Court in 
the case of Ah Toy v. Musgrove.

Question—put and resolved in the affirmative.

9. P a p e r .— The Honorable II. Cuthbert presented—
Ah Toy v. Musgrove—Return to above Order.

Ordered to lie on the Table and to be printed.

10. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .— The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n Act to 

“ apply out o f  the Consolidated Revenue the sum o f  Nine hundred and forty-four thousand eight 
“ hundred and twenty pounds to the service o f  the year One thousand eight hundred and eighty- 
“ eight and nine,” with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, ' Speaker.

Melbourne, 9th Octr., 1888.

11. C o n s o l i d a t e d  R e v e n u e  B i l l  (2).—The Honorable H. Cuthbert moved, That the Bill transmitted
by the above Message, intituled “ An Act to apply out o f the Consolidated Revenue the sum of Nine 
“ hundred and forty-four thousand eight huncked and twenty pounds to the service o f the year One 
“ thousand eight hundred and eighty-eight and nine,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time this day.

The Llonorable II. Cuthbert moved, That this Bill be now read a second time.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone thiough the Bill, and agieed to the same without amendment, the Council ordered the 
same to be taken into consideration this day.

On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Hnnnrnhlp TT 
Cuthbert, read a third time and passed.



The Honorable II. Cuthbert moved, That the following be the title of the Bill :—
“ A n Act to apply out o f the Consolidated Revenue the sum o f Nine hundred and forty-four 

“ thousand eight hundred and twenty pounds to the service o f the year One thousand eight 
“ hundred and eighty-eight and nine.3’

Question—put and resolved in the affirmative.
Ordered That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

12. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly: —

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ repeal certain portions o f ‘ The Marine Board Act 1887,’ and fo r  other purposes,” with which they 
desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 9th Octr., 1888.

13. M a r in e  B o a r d  A c t  A m e n d m e n t  B i l l . —The Honorable H. Cuthbert moved, That the Bill
transmitted by the above message, intituled “ An Act to repeal certain portions o f 1 The Marine 
u i Board Act 1887,’ and fo r  other purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 16th October instant.

14. D i s t r e s s  f o r  P e n t  L a w  A m e n d m e n t B i l l . —The Order of the Day for the further re-consideration
of this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further re-consideration thereof. 

The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Pesolved—That the Council will, on Tuesday, 16th October instant, again resolve itself into the said 
Committee.

15. N oxious I n s e c t s  B i l l . —The Order of the Day for the further consideration of this B il l  in Committee
of the whole Council having been read—The President left the Chair, and the Council resolved 
itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Pesolved— That the Council will, on Tuesday, 16th October instant, again resolve itself into the said 
Committee.

16. S t a t u t e  o f  G a o l s  1864 F u r t h e r  A m e n d m e n t  B i l l . —The President having reported that the
Chairman of Committees had certified that the fair print of this Bill was in accordance with the 
Bill as reported—Bill, on the motion of the Honorable H. Cuthbert, read a third time and passed. 

The Honorable H. Cuthbert moved, That the following be the title of the Bill 
“ An Act to further amend the Statute of Gaols 1864.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be transmitted to the Legislative Assembly, with a Message desiring their 

concurrence therein.
17. L u n a c y  S t a t u t e  F u r t h e r  A m e n d m e n t B i l l . —The Honorable H. Cuthbert moved, That this

Bill be now read a second time.
The Honorable J . Service moved, That the debate be now adjourned.
Question—That the debate be adjourned until Tuesday, 16th October instant, put and resolved in 

the affirmative.
18. C o u n t y  C o u r t  J u d g e s ,  P e s i d e n c e  o f .—The Honorable W. A. Zeal moved, pursuant to notice,

That, in the opinion of this House, any future appointment to the County Court Bench should be 
on the condition that the gentleman selected to fill the vacant office reside in some portion of the 
district over which he will have jurisdiction.

Debate ensued.
Question put.
Council divided.

Contents, 10.
The Hon. S. Austin

J . Buchanan 
J . H. Connor 
G. Davis 
I-I. Gore 
D. Ham 
D. Melville 
W. P. Simpson 
D. C. Sterry 
W. A. Zeal (Teller).

Not Contents, 14.
The Hon. S. W. Cooke 

II. Cuthbert 
Dr. Dobson 
T. Dowling 
N. FitzGerald 
S. Fraser 
C. J . Ham 
C. II. James 
Sir J . Lorimer 
W. II. Roberts 
Lieut.-Col. Sargood 
J . Service 
N. Thornlev 
J . Bell (Teller).

And so it passed in the negative.



19. T h e  B a l l a r a t  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om p a n y  L im it e d  B i l l . — The Honorable
J . Service moved, pursuant to notice, That this Bill be now read a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J . Service moved, by leave, That this Bill be now committed to a Committee of the 

whole Council. .
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Service, The President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved— That the Council will, on Tuesday, 16th October instant, again resolve itself into the said 
Committee.

20. D e p o s i t  o f  S i l t  B i l l . — The Honorable W. H. Roberts moved, pursuant to notice, That he have
leave to bring in a Bill to prevent the deposit of silt in Port Phillip or Hobson’s Bay.

Question—put and resolved in the affirmative.
Ordered—That the Honorable W. H. Roberts do prepare and bring in the Bill.
The Honorable W. H. Roberts then brought up a Bill intituled “ A B ill to prevent the deposit of 

“ S ilt in  Port Phillip or dlobson’s B ay,” and moved that it be now read a first time. -■ t
Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 

a second time Tuesday, 16th October instant.

21. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, by lea v e , That the Council, at its rising,
adjourn until Tuesday, 16th October instant.

Debate ensued.
Question—put and resolved in the affirmative.

2 2 . I n s t r u m e n t s  a n d  S e c u r i t i e s  S t a t u t e  1864 A m e n d m e n t  B i l l . — The Order of the Day for the
further consideration of this Bill in Committee of the whole Council having been read—The 
President left the Chair, and the Council resolved itself into a Committee of the whole for the 
further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 
had gone through the Bill, and agreed to the same without amendment, the Council ordered the 
Report to be received Tuesday, 16th October instant.

23. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— The Council ordered that the consideration of the follow
ing Orders of the Day be postponed until Tuesday, 16th October instan t:—

Sparrows Destruction B ill.— To be read a second time.
Equity Trustees, Executors, and Agency Company Limited Bill.— To be read a second time. 
Mercantile Finance, Trustees, and Agency Company o f Australia Limited Bill.— To be read a 

second time. f’cvgrô l
Australasian Natives Trustees, Executors, and Agency Company Limited B ill.— To be read a 

second time.
Sandhurst and Northern District Trustees, Executor's, and Agency Company Li/mited Bill.-~~To 

be read a second time.

The Council adjourned at ten minutes past eleven o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARK ER,
Clerk o f  the Legislative Council.
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.!• The Council met in accordance with adjournment.
2. The President took the Chair.

3. The President read the Prayer.

4. T h e  C o m m itte e  op  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .— The following Members of the “ Committee
of Elections and Qualifications,? viz., the* Honorables Frederick Brown and James Philip- 
MacPherson, took the oath set forth in the Schedule to The Electoral Act 1856, at the Table of the 
Council, before the Clerk thereof.

The President appointed Tuesday, the 23rd day of October instant, at 11 o^clock in the forenoon,, 
as the time, and the Committee Room as the place of the first meeting of the Committee.

5 . P a p e r s .— The Honorable H. Cuthbert presented, pursuant to Act of Parliament—
Rules of the Supreme Court.
University of Melbourne—Report of the Proceedings of the—For the Year 1887-88.
Fisheries Act Amendment Act 1878.—Notice as to Close Season for Crayfish.

Severally ordered to lie on the Table.

The Honorable H. Cuthbert presented—
Defence Department Correspondence—Return to an Order of the Legislative Council, dated 

18th September last, for a copy of all correspondence which has passed between Officers
of the Civil Staff of the Defence Department, the Minister, and Secretary of Defence, and
the Public Service Board with reference to appointments, transfers, promotions, and classi
fication of work in that Department, with the exception of the correspondence referring to 
the appointment of the present Secretary of Defence.

Ordered to lie on the Table and to be printed.

6. G e n e r a l  C o d e  B i l l  C o m m itte e .— The Honorable H. Cuthbert, Chairman, brought up the Report
from this Joint Committee. & p p

Ordered to he on the Table, together with the Proceedings of the Committee, Minutes of Evidence 
and Appendices, and to be printed and taken into consideration Tuesday, 23rd October instant.

7. B a l l a r a t  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om pany L im ite d  B i l l . —The Order of the Dav
or the further consideration of this Bill in Committee of the whole Council having been read—The 

President left the Chair, and the Council resolved itself into a Committee of the whole for the 
further consideration thereof.

The President resumed the _ Chair ; and the Honorable Dr. Dobson having reported that the Committee 
had gone through the Bill, and agreed to the same without amendment, the Council ordered the 
.Report to be taken into consideration Tuesday, 23rd October instant.

8. M e s s a g e  fr o m  t h e  L e g i s l a t i v e  A s s e m b ly .— The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
6< The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

conjer 'powers upon the Guardian Trustees and Executors Convpany Limited,” with "which they 
desire the concurrence of the Legislative Council.
T . , . M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 16th October, 1888.

9. T h e  G u a r d ia n , T r u s t e e s ,  a n d  E x e c u t o r s  C om p an y L im ite d  B i l l . —The Honorable J . Bell
moved, That a Message be sent to the Legislative Assembly requesting that they will be pleased to 
communicate to the Council copies of the Report and Proceedings of the Select Committee of that 
House to which this Bill was referred during the present Session of Parliament.

Question—put and resolved in the affirmative.



10. M e s s a g e  fr o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled 66 An Act to 

“ amend an Act intituled an Act to establish and regulate a Permanent Fund in connection with 
“ the Australasian Dramatic and Musical Association,” with which they desire the concurrence 
of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 16th October, 1888.
11. A u s t r a l a s i a n  D r a m a t ic  a n d  M u s i c a l  A s s o c i a t io n  F u n d  B i l l . —The Honorable W. A. Zeal

moved, That a Message be sent to the Legislative Assembly requesting that they will be pleased to 
communicate to the Council copies of the Report and Proceedings of the Select Committee of that 
House to which this Bill was referred during the present Session of Parliament.

Question—put and resolved in the affirmative.
12 . T h e  C o m m itte e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .— The Honorable D. Coutts, a Member of the

Committee of Elections and Qualifications, took the oath set forth in the Schedule to The Electoral 
Act 1856, at the Table of the Council, before the Clerk thereof.

13. S p a r r o w s  D e s t r u c t io n  B i l l . — The Honorable J . II. Connor moved, That this Bill be now read
a second time.

The Honorable D. Melville moved, That the debate be now adjourned.
Question—That the debate be now adjourned until to-morrow—put and resolved in the affirmative.

14. D i s c h a r g e  o f  O r d e r  o f  t h e  D a y .—On the motion of the Honorable W. A. Zeal, the following
Order of the day was read and discharged:—

Instruments and Securities Statute 1865 Amendment B ill— Adoption o f  Report.
15. I n s t r u m e n t s  a n d  S e c u r i t i e s  S t a t u t e  1864 A m e n d m e n t B i l l . — The Honorable W. A. Zeal

moved, That this Bill be re-committed to a Committee of the whole Council for re-consideration. 
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable W. A. Zeal, the President left the Chair, and the Council

resolved itself into a Committee of the whole for the re-consideration of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 

had agreed to the Bill with a further amendment, the Council agreed to the report from the
Committee of the whole, and ordered the Bill to be read a third time to-morrow.

16 . E q u i t y  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om p an y L im ite d  B i l l . —The Honorable D. Melville
moved, That this Bill be now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable D. Melville moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable D. Melville, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.
17. M e r c a n t il e  F in a n c e , T r u s t e e s , a n d  A g en c y  C o m pa n y  o f  A u s t r a l ia  L im it e d  B il l .— T he

Honorable Geo. Young moved, That this Bill be now read a second time.
The Honorable W. A. Zeal moved, That this debate be now adjourned.
Question—That the debate be adjourned until to-morrow—put and resolved in the affirmative.

18. A u s t r a l a s ia n  N a t iv e s  T r u s t e e s , E x e c u t o r s , a n d  A g en c y  C o m p a n y  L im it e d  B i l l .— T he
Honorable S. Fraser moved, That this Bill be now read a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable S. Fraser moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable S. Fraser, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.
19. S a n d h u r s t  a n d  N o r t h e r n  D ist r ic t  T r u s t e e s , E x e c u t o r s , a n d  A g enc y  C o m pany  L im it e d

B i l l . —The Honorable W. P. Simpson moved, That this Bill be now read a second time.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable W. P. Simpson moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable W. P. Simpson, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.
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~20. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the follow
ing Orders of the Day be postponed as under :—

Deposit o f Silt Bill.—To be read a second time—until Tuesday, 23rd October instant.
Members o f Council Bill.— To be read a second time.
Marine Board Act Amendment Bill.— To be read a second time.
Distress fo r Rent Law Amendment Bill.— To be further reconsidered in Committee.
Noxious Insects Bill.— To be further considered in  Committee.
Lunacy Statute Further Amendment Bill.—Adjourned debate on second reading—until to

morrow.

2 1 . M u n ic i p a l i t i e s  O v e r d r a f t .— The Honorable T. Dowling moved, pursuant to notice, That a Return
be laid on the Table of the Council, showing—

(1.) The municipalities who had overdrafts at the time of the passing of the Indemnity Act 1886, 
with the amount of such overdraft due by each; and 

(2.) A like return showing the position with regard to overdrafts of each municipality on the 30th 
September, 1888.

Question—put and resolved in the affirmative.

22. A l f r e d  G r a v in g  D o c k .—The Honorable W. A . Zeal moved, pursuant to notice, That there be la id
on the Table of this House a Return showing—

(1.) The internal length of the Alfred Graving Dock at the top and on the floor.
(2.) The internal transverse width of the dock at the top and on the floor.
(3.) The length and width of the largest vessel the dock will accommodate.
(4.) The minimum depth of water (low-water spring tides) at the entrance to the dock.
(5.) The average depth of the channel from Hobson’s Bay to the dock at low-water spring tides. 
Question—put and resolved in the affirmative.

The Council adjourned at nine minutes past eleven o’clock until to-morrow, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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1. The Council met in accordance with adjournment.
U. The President took the Chair.
3. The President read the Prayer.

4. R e f r e s h m e n t  R oom s C o m m itte e .—The Honorable J . Buchanan, on behalf of the Chairman,
brought up a Report from this Joint Committee.

Ordered to lie on the Table and to be printed.

5. M e s s a g e  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The following Message from His Excellency the
Governor was presented by the Honorable H. Cuthbert, and the same was read and is as follows :— 

HENRY B. LOCH,
Governor. Message.

The Governor informs the Legislative Council that he has, on this day, at the Government 
Offices, given the Royal Assent to the undermentioned Act of the present Session, presented to 
him by the Clerk of the Parliaments, viz.:—

“ An Act to apply out of the Consolidated Revenue the sum of Nine hundred and forty-four 
“ thousand eight hundred and twenty pounds to the service of the year One thousand eight 
“ hundred and eighty-eight and n inef 

Government Offices,
Melbourne, 16th October, 1888.

'6. N o r t h - E a s t e r n  P r o v in c e  E l e c t i o n .—The President announced to the Council that there had been 
presented to him a Petition from John Hanlon Knipe against the return of the Honorable J . 
Turner, a Member for the North-Eastern Province, which he then laid before the Council, and is as 
follows :—

To the Honorable Sir James MacBain, Knight, President of the Legislative Council of 
Victoria.

The humble petition of John Hanlon Knipe, of Melbourne, in the colony of 
Victoria, auctioneer,

Respectfully showeth,
That on the thirteenth day of Decembera last past an election was partly held for one a 

Member to serve in the Legislative Council of the colony of Victoria to represent the North- 
Eastern Electoral Province, and on the nineteenth day of September last past part of the polling 
was held at Mundoona, a polling-place within the said electoral province.

That your Petitioner was a candidate at the said election.
That John Turner, Esquire, and James Stewart Butters, Esquire, were the only other 

candidates at the said election.
That as the result of the said election the returning officer announced that John Turner, 

Esquire, had received 1,292 votes, and that your Petitioner had received 1,215 votes, and that James 
Stewart Butters, Esquire, had 'received 1,255 votes ; and thereupon the said returning officer publicly 
declared that the said John Turner, Esquire, had received the majority of votes, and was duly 
elected as Member aforesaid, and such returning officer made his return accordingly.

That at the said election no poll was taken Peechelba, which was one of the places within 
the said electoral province appointed for a poll to be taken, and public notification thereof was given 
in manner prescribed by law, and that there was no lawful adjournment of such poll, whereby divers 
electors were prevented from recording their votes at the said polling-place or at the said election.

That on taking of the poll for the said election at the polling-place at Euroa, within the 
said electoral province, divers ballot-papers were used which were written, and not printed in 
accordance with the provisions of u The Electoral Act 1865.f and were not in the form prescribed 
by the twentieth Schedule of the said Act, and that the using of such ballot-papers prevented divers 
electors from recording their votes at the said election, and was highly dangerous, without precedent, 
and contrary to law.

That such a proceeding is altogether unauthorized by the said Electoral Act, is unwar
rantable, inconvenient, and contrary to law.

(650 copies.)—3987.



That at the said election a poll was held at South Bundalong, a place within the said electoral 
province, but of the taking of such poll at the said place no notice was given in manner prescribed 
by law, whereby divers persons who were entitled to vote at the said election were prevented from 
recording their votes thereat, and that the taking of the said poll at the said place was inconvenient 
and contrary to law.

That the above-mentioned irregularities occurred in the opinion of your Petitioner through 
the large number of polling-places in the province, and the fact that the said province is too large 
for one returning officer to manage within the time limited by the Act, and from the fact that it has 
not been divided into three equal parts with one representative to each part.

Your Petitioner therefore respectfully prays :
Firstly—That you will communicate the matter of this Petition to the Legislative 

Council in order that the same may be referred to the Committee of Elections and 
Qualifications.

Secondly—That the said election may be declared to have been held contrary to law, 
and to be void accordingly.

Thirdly—That the said John Turner, Esquire, be declared not to have been duly elected 
a member of the Legislative Council for the said North-Eastern Province according 
to law.

Fourthly—That he may have such further or other relief as the circumstances of the 
case may require.

Fifthly—That the said province may be divided into three parts, one representative 
being allotted to each of such parts.

And your Petitioner will ever pray.
JO H N  HANLON KNIPE.

Witness—A . E. L a w f o r d .
Dated, at Melbourne, this fifteenth day of October, One thousand eight hundred and eighty-eight. 

Witness—
The Honorable H. Cuthbert moved, That the above Petition be referred to “ The Committee of Elec

tions and Qualifications” for consideration and report.
Question—put and resolved in the affirmative.

7. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r .  P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council copies of the Report and 

Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “A n Act to 
“ confer powers upon the Guardian Trustees and, Executors Company Limited,” in accordance with 
the request of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 17th October, 1888.
8. G u a r d i a n  T r u s t e e s  a n d  E x e c u t o r s  C o m p a n y  L i m i t e d  B i l l .—The Honorable J . Bell having

produced a certificate that the sum of £20 had been paid into the hands of the Treasurer for the 
public uses of the Colony, moved, That the Bill intituled “ An Act to confer powers upon the Guardian 
“ Trustees and Executors Company Lim ited,'> be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, and ordered to be read a second 
time Tuesday, 23rd October instant.

9. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council copies of the Report and 

Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ An Act 
“ to amend an Act intituled ‘An Act to establish and regulate a Permanent Fund in  connection with 
“ ‘ the Australasian Dramatic and Musical Association,’ ” in accordance with the request of the 
Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 17tli October, 1888.
10. A u s t r a l a s i a n  D r a m a t ic  a n d  M u s ic a l  A s s o c ia t io n  F u n d  B i l l .—The Honorable W. A. Zeal

having produced a certificate that the sum of £20 had been paid into the hands of the Treasurer for 
the public uses of the Colony, moved, That the Bill intituled “ An Act to amend an Act intitided 
“ 6 An Act to establish and regulate a Permanent Fund in connection with the Australasian Dramatic 
“ ‘ and Musical A ssocia tion” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, and ordered to be read a second 
time Tuesday, 23rd October instant.

11. I n s t r u m e n t s  a n d  S e c u r i t ie s  S t a t u t e  1864 A m e n d m e n t  B i l l .—The President having reported
that i be Chairman of Committees had certified that the fair print of this Bill was in accordance with 
the Bill as reported—Bill, on the motion of the Honorable W. A. Zeal, read a third time and passed. 

The Honorable W. A. Zeal moved, That the following bo the title of the Bill :—
“ An Act to amend 1 The Instruments and Securities Statute 1864-1 ”

Question—put and resolved in the affirmative.
Ordered—That the Bill be transmitted to the Legislative Assembly, with a Message desiring their 

concurrence therein.
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12. E q u it y  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om pany L im ite d  B i l l . — The Order of the Day
for the further consideration of this Bill in Committee of the whole Council having been read—The 
President left the Chair, and the Council resolved itself into a Committee of the whole for the 
further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again.

Resolved—That the Council will, on Tuesday, 23rd October instant, again resolve itself into the said 
Committee.

13. M e r c a n t i l e  F in a n c e ,  T r u s t e e s ,  a n d  A g e n c y  C om pany o f  A u s t r a l i a  L im ite d  B i l l . —The
Order of the Day for the resumption of the debate on the question—That this Bill be now read a 
second time, having been read,

Debate resumed.
The Honorable Lieut.-Col. Sargood moved, That the debate be now adjourned.
Question—That the debate be adjourned until Tuesday, 23rd October instant—put and resolved 

in the affirmative.

14. A u s t r a l a s i a n  N a t i v e s  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C om p an y L im ite d  B i l l . —The
Order of the Day for the further consideration of this Bill in Committee of the whole Council 
having been read—The President left the Chair, and the Council resolved itself into a Committee of 
the whole for the further consideration thereof.

The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 23rd October instant, again resolve itself into the said 
Committee.

15. S a n d h u r s t  a n d  N o r t h e r n  D ist r ic t  T r u s t e e s , E x e c u t o r s , a n d  A g enc y  C o m pany  L im it e d
B i l l .— The Order of the Day for the further consideration of this Bill in  Committee of the whole 
Council having been read—The President left the Chair, and the Council resolved itself into a 
Committee of the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 23rd October instant, again resolve itself into the said! 
Committee.

16 . N oxious I n s e c t s  B i l l . —The Order of the Day for the further consideration of this Bill in Com
mittee of the whole Council having been read—The President left the Chair, and the Council resolved 
itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 23rd October instant, again resolve itself into the said 
Committee.

1 7 . P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— The Council ordered that the consideration of the follow
ing Orders of the Day be postponed as under :—

Sparrows Destruction Bill.—Adjo'arned debate on second reading—until Tuesday, 23rd October 
instant.

Members o f Council Bill.— To be read a second time—until Wednesday, 31st October instant. 
Marine Board Act Amendment Bill.— To be read a second time,
Distress for Rent Law Amendment BUI.— To be further re-considered in Committee,
Lunacy Statute Fu/rther Amendment Bill.—Adjourned debate on second reading—until Tuesday,. 

23rd October instant.

18. A d j o u r n m e n t .—  The Honorable H. Cuthbert moved, by leave, That the Council, at its rising,,
adjourn until Tuesday, 23rd October instant.

Question—put and resolved in the affirmative.

The Council adjourned at half-past six o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative CounciL
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No. 18.
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TUESDAY, 23r d  OCTOBER, 1888.

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. M e s s a g e  fr o m  t h e  L e g is l a t iv e  A s s e m b l y .—The President announced to the Council the receipt

of the following Message from the Legislative Assembly 
M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 
“ extend the Franchise to Members o f the Police Force f  with which they desire the concurrence of 
the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 23rd Octr., 1888.

5. P o l ic e  F r a n c h is e  B il l .—The Honorable J . II. Connor moved, That the Bill transmitted by the
above message, intituled “ An Act to extend the Franchise to Members o f the Police Force,” be now 
read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time Tuesday, 30th October instant.

6 . P a p e r s .— T h e  Honorable H. Cuthbert presented, pursuant to Act of Parliament—
Savings Banks.—Statements and Returns for the year ended 30th June, 1888.

Ordered to lie on the Table.
The Honorable Sir J. Lorimer presented, pursuant to Act of Parliament—

Defence Department.—Statement of Expenditure, Special Appropriation, Act No. 777, sec. 7, 
and Appropriation Act, No. 958—Financial year 1887-8.

Victorian Naval Forces.—Revised Regulations.
Severally ordered to lie on the Table.

7. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the follow
ing Orders of the Day be postponed as under :—

General Code Bill— Consideration o f Report o f Joint Committee—until after the consideration 
of the 5th Order for to-day ;

Noxious Insects B ill—To be further considered in the Committee—until after the consideration 
of the 3rd Order for to-day.

8. M a r in e  B o a r d  A ct A m e n d m e n t  B i l l .—The Honorable II. Cuthbert moved, That this Bill be
now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair,‘ and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the same 
to be taken into consideration this day.

On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the .Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:—
“An Act to repeal certain portions o f ‘ The Marine Board Act 1887 ’ and for other purposes.” 

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.
(650 copies.)—4179.



9 . Noxious I n s e c t s  B i l l . —The Order of the Day for the further consideration of this Bill in Com
mittee of the whole Council having been read—The President left the Chair, and the Council resolved 
itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 
had gone through the Bill and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration Tuesday, 30th October instant.—Bill as amended to be printed.

10. T r u s t e e s  C o m p a n ie s  B i l l . —The Honorable II. Cuthbert moved, by leave, That he have leave
to bring in a Bill for the regulation of companies authorized to act as executors, administrators, and 
trustees, and in other fiduciary capacities.

Question—put and resolved in the affirmative.
Ordered—That the Honorable II. Cuthbert do prepare and bring in the Bill.
The Honorable II. Cuthbert then brought up a Bill intituled “ A Bill fo r  the regulation of Compa/nies 

“ authorized to act as Executors, Administrators, and Trustees, and in  other fiduciary capacities,” and 
moved that it be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 30th October instant.

11. A r c h i t e c t  o f  t h e  H o u s e s  o f  P a r l i a m e n t  (M r . P. K e r r ) .—The Honorable W. A. Zeal moved,
pursuant to notice, That there be laid on the Table of the Council—

(1.) A copy of the recommendation made by the Parliamentary Buildings Commission on the 
19th April, 1888 :—That the salary of the architect of the Houses of Parliament (Mr. P . Kerr) 
be raised to One thousand guineas per annum.

(2.) A copy of the recommendation made by the said Commission on the 29th June, 1888 :—That in 
lieu of increasing the salary of the architect of the Houses of Parliament a substantial sum be 
placed on the Estimates as a gratuity to Mr. P. Kerr in recognition of the eminent and valuable 
services he has rendered to the State.

Question—put and resolved in the affirmative.

12. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed as under :—

General Code Bill.—Consideration o f Report o f Joint Committee—until Tuesday, 30th October 
instant, and

Distress fo r Rent Law Amendment B ill.— To be further re-considered in  Committee,
Lunacy Statute Further Amendment B ill.— Adjourned debate on second reading,
Ballarat Trustees, Executors, and Agency Company Limited Bill.— Adoption o f Report,
Deposit o f Silt Bill.— To be read a second time,
Guardian Trustees and Executors Company Limited Bill.— To be read a second time, 
Australasian Dramatic and Musical Association Fund Bill.— To be read a second time, 
Sparrows Destruction Bill.— Adjourned debate on second reading,
Equity Trustees, Executors, and Agency Compcmy Limited Bill.— To be further considered in 

Committee,
Mercantile Finance, Trustees, and Agency Company o f Australia Limited B ill.— Adjourned 

debate on second reading,
Australasian Natives Trustees, Executors, and Agency Company Limited Bill.— To be further 

considered in  Committee,
Sandhurst and Northern District Trustees, Executors, a/nd Agency Company Limited Bill.— To 

be further considered in  Committee—until to-morrow.

The Council adjourned at twenty minutes past ten o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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1. The Council met in accordance with adjournment.
2. The President took the Chair.

-3. The President read the Prayer.

4. V i s i t o r .—The Honorable H. Cuthbert moved, by leave, that a chair be provided on the floor of the
Chamber for the Honorable W. A. B. Gellibrand, President of the Legislative Council of Tasmania. 

Question—put and resolved in the affirmative.

5. P o s tp o n e m e n t  o f  O r d e r  o f  t h e  D a y .—The Council ordered that the consideration of the
following Order of the Day he postponed until Tuesday, 30th October instant:—

Distress fo r Rent Law Amendment Rill.— To be further re-considered in Committee.
6 . L u n a c y  S t a t u t e  F u r t h e r  A m e n d m e n t B i l l . — The Order of the Day for the resumption of the

debate on the question that this Bill be now read a second time having been read,
Debate resumed.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had

made progress in the Bill, and that he was directed to move, That the Committee may have leave to
sit again.

Resolved—That the Council will, on Tuesday, 30th October instant, again resolve itself into the said 
Committee.

7 . A d jo u r n m e n t .— The Honorable H. Cuthbert moved, by leave, That the Council, at its rising,
adjourn until Tuesday, 30th October instant.

Question—put and resolved in the affirmative.

The Council adjourned at half-past six o’clock until Tuesday next at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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TUESDAY, 30t h  OCTOBER, 1888.

1. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.

4. M e s s a g e  f r o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The following Message from His Excellency the-
Governor was presented by the Honorable H. Cuthbert, and the same was read and is as follows :—

HENRY B. LOCH,
Governor. Message.

The Governor informs the Legislative Council that he has, on this day, at the Government 
Offices, given the Royal Assent to the undermentioned Act of the present Session, presented to- 
him by the Clerk of the Parliaments, v iz .:— .

“ An Act to repeal certain portions o f  ‘ The Marine Board Act 1887,’ and fo r  other 
“ purposes.”

Government Offices,
Melbourne, 29th October, 1888.

Ordered to lie on the Table.

5. T h e  C o m m itte e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .— Sir J . Lorimer, Chairman, brought up the
Reports from this Committee on the Petitions from James Stewart Butters, Esq., and from John 
Hanlon Knipe, Esq., against the Return of John Turner, Esq., as Member for the North-Eastern 
Province, and the same were read by the Clerk.

Ordered to lie on the Table, and, together with the Proceedings of the Committee and the Minutes of 
Evidence, to be printed.

6. P a p e r s .—The Honorable Sir J . Lorimer presented, pursuant to Act of Parliament—
The Fisheries Amendment Act 1878.—Notice. Close Season for Crayfish.
Fisheries Acts.—Notice of Proclamation for regulating the weight of Fish enumerated in the- 

Schedule thereto.
Severally ordered to lie on the Table.
The Honorable H. Cuthbert presented—

Alfred Graving Dock.—Return to an Order of the Legislative Council, dated 16th October 
instant, for a Return showing—

(1.) The internal length of the Alfred Graving Dock at the top and on the floor.
(2.) The internal transverse width of the dock at the top and on the floor.
(3.) The length and width of the largest vessel the dock will accommodate.
(4.) The minimum depth of water (low-water spring tides) at the entrance to the dock. 
(5.) The average depth of the channel from Hobson’s Bay to the dock at low-water 

spring tides.
Ordered to lie on the Table and to be printed.

7. G e n e r a l  C o d e  B i l l . — The Order of the Day for the consideration of the Report from the Joint
Select Committee on this Bill having been read, the Honorable J . Balfour moved, That, in the 
opinion of the Council, steps should be taken for submitting the General Code Bill to the best 
available Counsel for thorough revision and correction.

Debate ensued.
The Honorable S. Fraser moved, That the debate be now adjourned.
Question-—That the debate be adjourned until Tuesday, 13th November next—put and resolved in the 

affirmative.



8. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly: —

M r . P r e s i d e n t —  ...........
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ enable the Mayor, Councillors, and Citizens o f  the City o f  Richmond to demise fo r  terms o f years 
“ certain lands vested in them, and fo r other purposes” with which they desire the concurrence of 
the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, , Speaker.

Melbourne, 30th October, 1888.

9. R ic h m o n d  C i t y  L a n d s  B i l l .—The Honorable James Service moved, That the Bill transmitted by
the above Message, intituled “ An Act to enable the Mayor, Councillors, and Citizens o f  the City o f  
“ Richmond to demise fo r  terms o f  years certain lands vested in them, and fo r  other purposes,,} be 
now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 13th November next.

10. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .—The Council ordered that the consideration of the 2nd
Order for to-day be postponed until after the consideration of the 3rd Order for to-day.

11. T r u s t e e s  C o m p a n ie s  B i l l .—The Honorable H. Cuthbert moved, That this Bill be now read a
second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same with amendments, on the motion of the Honorable
I I . Cuthbert, the Council ordered the same to be re-committed to a Committee of the whole Council

. - - - for re-consideration of Clauses 4 and 5.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable IT. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the re-consideration of Clauses 4 and 5.
The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 

had agreed to the Bill with further amendments, the Council ordered the same to be taken into 
consideration to-morrow.—Bill, as further amended, to be printed.

12. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration o f  the
following Orders of the Day be postponed until to-morrow:—

Noxious Insects B ill .— Adoption o f Report.
Distress for Rent Law Amendment Bill.— To be further re-considered in Committee.
Lunacy Statute Further Amendment Bill.— To be further considered in Committee.
Police Force Franchise Bill.— To be read a second time.
Ballarat Trustees, Executors, and Agency Compcmy Limited Bill.— Adoption o f Report.
Deposit o f Silt Bill.— To be read a second time.
Guardian Trustees and Executors Company Limited Bill.— To be read a second time. 
Australasian Dramatic and Musical Association Fund Bill.— To be read a second time. 
Sparrows Destruction Bill.— Adjourned debate on second reading.
Equity Trustees, Executors, and Agency Company Limited Bill.— To be further considered in 

Committee.
Mercantile Finance, Trustees, and Agency Company o f Australia Limited B ill.— Adjourned 

debate on second reading.
Australasian Natives Trustees, Exectitors, and Agency Company Limited Bill.— To be further 

considered in Committee.
Sandhurst and Northern District Trustees, Executor's, and Agency Company Limited Bill.— To 

be further considered in  Committee.

The Council adjourned at twenty minutes past ten o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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WEDNESDAY, 31s t  OCTOBER, 1888.

1. The Council met in accordance with adjournment.

,2. The President took the Chair.

3. The President read the Prayer.
4. P apers.—The Honorable J . Bell presented, pursuant to Act of Parliament—

Kyneton Shire Waterworks Trust.—Application for an additional Loan of £1,500.
Shepparton Urban Waterworks Trust.—Application for an additional Loan of £1,500. 

Severally ordered to lie on the Table.
The Honorable H. Cuthbert presented—

Architect of the Houses of Parliament (Mr. P. Kerr).—Return to an Order of the Legislative 
- Council, dated 23rd October, 1888, for—

(1.) A copy of the recommendation made by the Parliamentary Buildings Commis
sion on the 19th April, 1888:—That the salary of the architect of the Houses 
of Parliament (Mr. P. Kerr) be raised to One thousand guineas per annum.

(2.) A copy of the recommendation made by the said Commission on the 29th June, 
1888 :—That in lieu of increasing the salary of the architect of the Houses of 
Parliament a substantial sum be placed on the Estimates as a gratuity to Mr. P. 
Kerr in recognition of the eminent and valuable services he has rendered to the 
State.

The Pacific Telegraph Company Limited.—Letter addressed by Captain F. C. Rowan to the 
Honorable the Premier.

Severally ordered to lie on the Table.
5. L ic e n s in g  A c t — C o n v ic t io n s  u n d e r .— The Honorable J . Service moved, pursuant to notice, for a

a return showing particulars of all convictions under the 98th section of the Licensing Act 1885, 
distinguishing between the first, second, and third offences, and showing the penalties in each case, 
also showing the names of all persons declared “ disqualified ” under the said section, and the period 
of disqualification, and the names of any such disqualified persons (if any) to whom a license has 
been Subsequently granted.

Question—put and resolved in the affirmative.
6. D is c h a r g e  o f  O r d e r  o f  t h e  D a y .—On the motion of the Honorable H. Cuthbert, the following

Order of the Day was read and discharged :—
Trustees Companies Bill.— Adoption of Report.

7. T r u s t e e s  C o m p a n ies B i l l .—The Honorable H. Cuthbert moved, That this Bill be re-committed
to a Committee of the whole Council for re-consideration of Clause 4.

Question—put and resolved in the affirmative.
And, on the further motion of the Honorable II. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the re-consideration of Clause 4 of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 

had agreed to the Bill with a further amendment, the Council ordered the same to be taken into 
consideration this day.—Bill, as further amended, to be printed.

8. D i s c h a r g e  o f  O r d e r  o f  t h e  D a y .— On the motion of the Honorable James Bell, the following
Order of the day was read and discharged:—■

Noxious Insects B ill .—Adoption o f Report.
(650 copies.)— 1525.



9 . IS oxious I n s e c t s  B i l l . — The Honorable James Bell moved, That this Bill be re-committed to a 
Committee of the whole Council for re-consideration.

Debate ensued.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable James Bell, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the re-consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again,

Resolved—That the Council will, on Wednesday, 14th November next, again resolve itself into the 
said Committee.

10. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y < —The Council ordered that the consideration of the 4th
Order be postponed until after the consideration of the 5th Order for to-day.

11. L u n a c y  S t a t u t e  F u r t h e r  A m e n d m e n t  B i l l . —The Order of the Day for the further consideration
of this Bill in Committee of the whole Council having been read, the President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 
had gone through the Bill and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration Tuesday, 13th November next.—Bill, as amended, to be printed.

12. T r u s t e e s  C o m p a n ie s  B i l l . — On the motion of the Honorable II. Cuthbert, the Council adopted the
Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable II. Cuthbert moved, That the following be the title of the B il l :—
“ A n  A ct fo r  the regulation o f  Companies authorized to act as Executors Administrators and 

“ Trustees and in other fiduciary capacities.”
Question—put and resolved in the affirmative.
Ordered—That the Bill be transmitted to the Legislative Assembly, with a Message desiring their 

concurrence therein.

13. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration o f the
following Orders of the Day be postponed as under:—

Members o f  Council B ill.—To he read a second ti/me—until Wednesday, 14th November next. 
Distress fo r  Rent Law Amendment Bill.— To be further re-considered in  Committee,
Police Force Franchise Bill.— To be read a second time,
Ballarat Trustees, Executors, and Agency Company Limited Bill.— Adoption o f Report,
Deposit o f  S ilt Bill.— To be read a second time,
Guardian Trustees and Executors Company Limited Bill.— To be read a second time, 
Australasian Dramatic and Musical Association Fund Bill.— To be read a second time, 
Sparrows Destruction Bill.— Adjourned debate on second reading,
Equity Trustees, Executors, and Agency Company Limited Bill.— To be further considered in 

Committee,
Mercantile Finance, Trustees, and Agency Company o f Australia Limited B ill.— Adjourned 

debate on second reading,
Australasian Natives Trustees, Executors, and Agency Company Limited Bill.— To be further 

considered in  Committee,
Sandhurst and Northern District Trustees, Executor's, and Agency Compcmy Limited Bill.— To 

be further considered in  Committee—until Tuesday, 13th November next.

1 4 . A d j o u r n m e n t .—The Honorable II. Cuthbert moved, by leave, That the Council at its rising adjourn
until Tuesday, 13th November next.

Question—put and resolved in the affirmative.
The Council adjourned at twenty-eight minutes past ten o’clock until Tuesday, 13th November next, at 

lialf-past four o’clock.

JO H N  BA RK ER,
Clerk o f  the Legislative Council.
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1. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.

4. R e s ig n a t io n  o f  S e a t  b y  M e m b e r .—The President announced that he had received from His
Excellency the Governor the resignation by the Honorable T. F. Gumming of his seat as one of 
the Members for the Western Province in the Legislative Council.

5. D e c l a r a t i o n  o f  M e m b e r .—The Honorable W. P. Simpson, in pursuance of the requirements of the
Act No. 702, delivered to the Clerk another declaration as hereunder set forth, viz.:—

“ In compliance with the provisions of the Act 45 Victoria, N o . 702, I ,  W a l t e r  P e a c o c k  
S im p son , do declare and testify that I  am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred and thirty pounds above all charges and incumbrances affecting the 
same, other than any public or parliamentary tax or municipal or other rate or assessment; and 
further, that such lands or tenements are situated in the municipal district of the Shire of Gordon, 
and are known as property situated in the parishes of Mincha, Mincha West, and Leaghur.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of the Shire of Gordon are rated in the rate-book of such district upon a yearly 
value of One hundred and thirty pounds.

“ And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ W. P. SIMPSON.”

6. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 
“ amend ‘ The Zoological and Acclimatisation Society Incorporation Act 188J+J and fo r  other 
“purposes,” with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 13th November, 1888.

7. Z o olog ical  a n d  A cc l im a t isa t io n  S o c ie t y  I n c o r po r a tio n  A ct A m en d m e n t  B il l .— T he
Honorable J . Service moved, That a Message be sent to the Legislative Assembly, asking them to 
communicate to the Council the Report and Proceedings of the Select Committee of the Legislative 
Assembly to which the Zoological and Acclimatisation Society Incorporation Act Amendment 
Bill was referred.

Question—put and resolved in the affirmative.
(650 copies.)— 4944.



8. M e s s a g e  fr o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt of 
the following Message from the Legislative Assembly :—

M r. P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act 

“ to restrain persons employed in the Public Service from  accepting or holding any office or employ- 
“ ment other than in connection with the duties o f their offices in the Public Service,” with which 
they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 13th November, 1888.
9. P u b l i c  O f f i c e r s  E m p lo y m e n t  B i l l . — The Honorable H. Cuthbert moved, That the Bill transmitted

by the above Message, intituled “ An Act to restrain persons employed in  the Public Service from  
“accepting or holding any office or employment other than in connection with the duties o f their offices 
“ in the Public Service/ ’ be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time Tuesday, 20th November instant.

10. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly: —

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n  Act to 

“ enable certain Lessees to vote at the election o f Commissioners o f  Irrigation and Water Supply 
■“ Trusts under ‘ The Irrigation Act 1886,’ and for other purposes? with which they desire the 
concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 13th November, 1888.
11. I r r i g a t i o n  a n d  W a t e r  S u p p ly  T r u s t s  E l e c t i o n  B i l l .  —The Honorable H. Cuthbert moved’

That the Bill transmitted by the above Message, intituled “ An Act to enable certain Lessees to vote 
“ at the election o f Commissioners o f  Irrigation and Water Supply Trusts under 1 The Irrigation 
“ Act 1886? and fo r  other purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time Tuesday, 20th November instant.

12. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ enable the Mayor,, Councillors, and Burgesses o f the town o f North Melbourne to demise for  
“ terms o f  years certain lands situate in the said town and permanently reserved for.municipal 
“ purposes by the Act DCCCCVI., and fo r  other p u r p o s e s with which they desire the concurrence 
of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 13th November, 1888.

13. N o r t h  M e lb o u r n e  V e s t i n g  o f  L a n d s  B i l l . —The Honorable W. H. Roberts moved, That the
Bill transmitted by the above Message, intituled “ An Act to enable the Mayor, Councillors, and 
“ Burgesses o f the town o f North Melbourne to demise for terms of years certain lands situate in the 
“ said town and permanently reserved fo r municipal purposes by the Act DCCCCVI., and fo r other 
“purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 20th November instant.

II. I n c r e a s e  in  N u m b e r  o f  M em b ers  o f  C o u n c i l  B i l l . —The Honorable II. Cuthbert, on behalf of 
the Chairman, brought up the Report from the Committee.

Ordered to lie on the Table together with the Proceedings of the Committee, and to be printed.
15. P a p e r .— T h e  Honorable J . Bell presented, pursuant to Act of Parliament—

Shire of Seymour Waterworks Trust—Application for an Additional Loan of £131—Detailed 
statement and report.

Ordered to lie on the Table.

16. P o l i c e  F o r c e  F r a n c h is e  B i l l . —The Honorable D. Melville moved, That this Bill be now read a
second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable D. Melville moved, That this Bill be now committed to a Committee of the whole

Council. ‘
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable D. Melville, the President left the Chair, and the Council

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the
same to be taken into consideration this day.

On the motion of the Honorable D. Melville, the Council adopted the Report from the Committee of 
the whole on this Bill.
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Tlie President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable D. 
Melville, read a third time and passed.

The Honorable D. Melville moved, That the following be the title of the B ill:—
“ An Act to extend the Franchise to Members o f the Police Force.”

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

17. G e n e r a l  C o d e  B il l .—The Order of the Day for the resumption of the debate on the question—
That, in the opinion of the Council, steps should be taken for submitting the General Code Bill 
to the best available Counsel for thorough revision and correction, having been read,

Debate resumed.
Question—put and resolved in the affirmative.

18. D isc h a r g e  o f  Or d e r  of t h e  D a y .—On the motion of the Honorable H. Cuthbert, the following
Order of the Day was read and discharged :—

Lunacy Statute Further Amendment Bill.— Adoption o f Report.

19. L u n a c y  S t a t u t e  F u r t h e r  A m e n d m e n t  B i l l .—The Honorable II. Cuthbert moved, That this 1
Bill be re-committed to a Committee of the whole Council for re-consideration.

Debate ensued.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the Council

resolved itself into a Committee of the whole for the re-consideration of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 

had agreed to the Bill with further amendments, the Council ordered the same to be taken into 
consideration to-morrow.—Bill, as further amended, to be printed.

50. P o stpo n e m en t  o f O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed until to-morrow:—

Distress fo r Rent Law Amendment Bill.— To be further re-considered in  Committee.
Richmond City Lands Bill.— To be read a second time.
Ballarat Trustees, Executors, and Agency Company Limited Bill.— Adoption o f Report.
Deposit o f  Silt Bill.— To be read a second time.
Guardian Trustees and Executors Company Limited Bill.— To be read a second time. 
Australasian Dramatic and Musical Association Fund Bill.— To be read a second time.
Sparroivs Destruction Bill.— Adjourned debate on second reading.
Equity Trustees, Executors, and Agency Company Limited Bill.— To be further considered in  

Committee.
Mercantile Finance, Trustees, and Agency Company o f Australia Limited Dill.— Adjourned 

debate on second reading.
Australasian Natives Trustees, Executors, and Agency Company Limited Bill.— To be further 

considered in  Committee.
Sandhurst and Northern District Trustees, Executors, and Agency Com/pany Limited Bill.— To 

be further considered in  Committee.
The Council adjourned at twenty-eight minutes past ten o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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L E G I S L A T I V E  C O U N C I L .

WEDNESDAY, 1 4 t h  NOVEMBER, 1888.

1. The Council met in accordance with adjournment.
2. The President took the Chair.

3. The President read the Prayer.

4. M essag e  from  t h e  L e g is l a t iv e  A s se m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council copies of the Report and 
Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ An Act to 
“ amend ‘ The Zoological and Acclimatisation Society Incorporation Act i88Jfl and fo r  other 
“purposes,” in accordance with the request of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 14th November, 1888.

-5, Z oological a n d  A c c l im a t isa t io n  S o c ie t y  I n c o r po r a t io n  A ct A m e n d m e n t  B i l l .—The 
Honorable J . Service moved, by leave, That the Standing Order requiring the payment of £20 
into the hands of the Colonial Treasurer prior to this Bill being read a first time be suspended. 

Question—put and resolved in the affirmative.

6. Z oological  a n d  A c c l im a t isa t io n  S o c ie t y  I n c o r po r a t io n  A ct A m e n d m e n t . B il l .— T h e
Honorable J . Service'moved, That the Bill intituled “ A n Act to amend ‘ The Zoological and 

Acclimatisation Society Incorporation Act 188J/.,’ and foit other purposes,” be now read a first time. 
Question put and resolved in the affirmative.—Bill read a first time, and ordered to be read a second 

time Tuesday, 20th November instant.

7. A d m in is t r a t io n  o f  P u b l ic  S e r v ic e  A ct 1883.— The Honorable S. Fraser moved, pursuant to
notice, That, in the opinion of this House—

(1.) The Defence Department correspondence laid upon the Table of this House, in return to an Order 
of 18th September last, discloses the fact that the administration of the Public Service Act by the 
Public Service Board is in the highest degree unsatisfactory.

(2.) That it is expedient that a joint Select Committee of both Houses should be at once appointed to 
inquire into and report upon the operation of the Public Service Act 1883.

Debate ensued.
Motion, by leave, withdrawn.

8. Ca l l  of t h e  C o u n c il .— The Honorable W . A. Zeal moved, That on Tuesday, 27th November instant,
the Council be called.

Debate ensued.
Question—put and resolved in the affirmative.

9. E l e c t o r s . The Honorable Gr. Davis moved, by leave, That there be laid upon the Table of the
Council a Return showing the number of Electors on the Rolls for both Houses of Parliament, 
and the number voting at the last general election for the Assembly in each electorate; also the 
number voting at the two last bi-ennial elections for the Council in each of the provinces.

Question—put and resolved in the affirmative.
10. L u n a c y  S t a t u t e  F u r t h e r  A m e n d m e n t  B i l l .—On the motion of the Honorable H. Cuthbert, the 

Council adopted the Report from the Committee of the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported, the Honorable H. Cuthbert moved, That the 
Bill be now read a third time.

Debate ensued.
Question—put and resolved in the affirmative.

<3*



On the motion of the Honorable H. Cuthbert, the Council ordered that the following verbal amendments
be made in the Bill, viz.-:--------

In Clause D, sub-section 6, line 2, the words “ existing o r” be inserted before the word 
“ proposed.”

In Clause 51, line 2, the word “ sixteenth” be omitted, and the word “ ten th” inserted 
instead.

In Clause 72, line 2, the word “ seventeenth ” be omitted, and the word “ eleventh ” inserted 
instead.

In the Schedule, page 29, the word “ Sixteenth,” in the heading, be omitted, and the word 
“ Tenth ” inserted instead ; and,

In the next Schedule the word “ Seventeenth,” in the heading, be omitted, and the word 
“ Eleventh ” inserted instead.

Question—That the Bill do pass—put and resolved in the affirmative.
The Honorable H. Cuthbert moved, That the following be the title of the Bill :—

“ An Act to farther amend the Lunacy Statute.”
Question—put and resolved in the affirmative.
Ordered—That the Bill be transmitted to the Legislative Assembly, with a Message desiring their 

concurrence therein.
11. R ic h m o n d  C it y  L a n d s  B i l l .—The Honorable J . Service moved, That this Bill be now read a

second time.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J .  Service moved, T h a t. this Bill be now committed to. a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Service, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the 
same to be taken into consideration this day.

On the motion of the Honorable J . Service, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable J. 
Service, read a third time and passed.

The Honorable J . Service moved, That the following be the title of the B ill:—
“ A n Act to enable the Mayor, Councillors, and Citizens o f  the City o f  Richmond to demise 

“fo r  terms o f  years certain Lands vested in them, and fo r  other .purposes.
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.
12. G u a r d ia n  T r u s t e e s  a n d  E x e c u t o r s  C o m p a n y  L im it e d  B il l .—The Honorable D. Melville

moved, That this Bill be now read a second time.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable D. Melville moved, That this Bill be now committed to a Committee of the whole

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable D. Melville, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 20th November instant, again resolve itself into the 
said Committee.

13. A u s t r a l a s ia n  D ra m atic  a n d  M usic al  A sso c ia tio n  F u n d  B il l .—The Honorable W. A . Zeal
moved, That this Bill be now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable W. A. Zeal moved, That this Bill be now committed to a Committee of the whole

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable W. A. Zeal, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the same 
to be taken into consideration this day.

On the motion of the Honorable W. A. Zeal, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable W. A, 
Zeal, read a third time and passed.

The Honorable W. A. Zeal moved, That the following be the title of the Bill :—
“An Act to amend an Act intituled ‘An Act to establish and regulate a Permanent Fund in 

“ ‘ connection with the Australasian Dramatic and Musical Association.’’ ”
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting the n that the 

Council have agreed to the Bill without amendment.



77

14. S p a r r o w s  D e s t r u c t io n  B i l l .—The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, having been read,

Debate resumed.
The Honorable II. Gore moved, That the debate be now adjourned.
Question—That the debate be adjourned until Tuesday, 20th November instant—put and resolved in 

the affirmative.

15. P o st po n e m e n t  of  O r d e r s  o f  t h e  D a y .— The Council ordered that the consideration of the
following Orders of the Day be postponed as under:—

Members o f Council B ill— To be read a second time—until Tuesday, 27th November instant. 
Noxious Insects Bill.— To be further re-considered in Committee,
Distress fo r Bent Law Amendment Bill.— To be further re-considered in  Committee,
Ballarat Trustees, Executors, and Agency Company Limited Bill.— Adoption o f Report,
Deposit o f  Silt Bill.— To be read a second time,
Equity Trustees, Executors, and Agency Company Limited Bill.— To be further considered in 

Committee,
Mercantile Finance, Trustees, and Agency Company o f Australia Limited B ill.— Adjourned 

debate on second reading,
Australasian Natives Trustees, Executors, and Agency Company Limited Bill.— To be further 

considered in  Committee, and 
Sandhurst and Northern District Trustees, Executors, and Agency Company Limited Bill.— To 

be further considered in  Committee—until Tuesday, 20th November instant.

The Council adjourned at seventeen minutes past ten o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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L E G I S L A T I V E  COUNCI L.

THURSDAY, 15t h  NOVEMBER, 1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. P a p e r .— The Honorable H. Cuthbert presented, by command of His Excellency the Governor—

Education—Report of the Minister of Public Instruction for the year 1887-88.
Ordered to lie on the Table.

5. M essag e  from  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n Act to 

“ provide fo r  the alteration o f the Boundaries o f  certain Electoral Districts, and fo r  other 
“purposes,” with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 15th November, 1888.
6. E lecto r al  D ist r ic t s  A l t e r a t io n  B il l .— The Honorable H. Cuthbert moved, That the Bill

transmitted by the above Message, intituled “ An Act to provide for the alteration o f the Boundaries 
“ of certain Electoral Districts, and for other purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Wednesday, 21st November instant.

7. M essag e  from  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ make better provision fo r  the conduct o f  Inquests concerning fa ta l Mining Accidents,” with 
which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 1.5th November, 1888.
8. M in in g  A cc id e n ts  I n q u e s t s  B il l .— The Honorable Lieut.-Col. Sargood moved, That the Bill trans

mitted by the above Message, intituled “An Act to make better provision fo r  the conduct o f Inquests 
“ concerning fa ta l Mining Accidents,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Wednesday, 21st November instant.

9. M essa g e  from  t h e  L e g is l a t iv e  A sse m bly .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ A n Act to 

“ amend the Instruments and Securities Statute 186I f f  and acquaint the Legislative Council that 
the Legislative Assembly have agreed to the same without amendment.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 15th November, 1888.
The Council adjourned at five o’clock until Tuesday next at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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3d o a  : ' ' TUESDAY. 20tii NOVEMBER, 1888. ■
1. The Council met in accordance Wifiti adjoiirnment. o ";

»,'•> ' ' c)!'’ !0 ‘Vch'U'.O J Jl '•• iAOilAO;) ' . .
2. The President took the Chair.
3. The President read the Prayer.

4. tiicLARATiON of, Member.—T he Honorable W. McCulloch delivered to the Clerk the declaration
. 3 required . By the .13th clause of .the A ct 45 Victoria, No. 702, _ as hereunder set forth

In compliance with the.provisions of the A c t ,45 Victoria, No. 7 0 2 ,1, W illiam McCulloch,
* iio declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 

,,my own .use and benefit in lands or tenements in the colony of Victoria of the yearly value of Three
LU hundrbu3 pdtihds above a ll .charges and incumbrances affecting the same, other than any public or 

parliamentary tax or municipal, or other Tate or assessment; and further, that such lands or tenements 
. are situated in the municipal district of Colac, and are known as Mertoun Park.

■j -.-j:- “ A irdI further declare that'such of the said lands or tenements as are situate in the municipal
district of Colac are rated in the rate-book of such district upon a yearly value of upwards of Three 

, hundred pounds. .
AndT. further declare "that I , have not collusively or colorably obtained a title to or become 

possessed of the said lands Or tenements, or any part thereof, for the purpose of enabling me to be
• returned a Member of the Legislative Council.

. <( WM. M cCULLOCH.”

5. P apers.—-.The Honorable H. Cuthbert presented, pursuant to A ct of Parliament—
Mooroopna Waterworks Trust:—Application for Additional Loan of £500.— Detailed Statement 

and Report.
Maryborough Waterworks Trust—Application for Further Additional Loan of £1,250.—

. h . j: . Detailed Statement and Report.
Severally ordered to lie on the Table.

The Honorable H . Cuthbert presented—
Electors-—Return to an Order of the Legislative Council, dated 14th November instant, for a 

' Return showing the number of Electors on the Rolls for both Houses of Parliament, and 
.  ̂ . the number voting at the last general election for the Assembly in each electorate ; also 

the number voting at the two last biennial elections for the Council in each of the 
: provinces. . . . , : .
Ordered to lie on the Table.

6. M essage - from  t h e  L e g is la t iv e  A ssem bly.— The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

Mr. P resident—
The Legislative Assembly transmit to the Legislative Council a B ill intituled (< A n Act to 

“ authorize the construction o f  the Cape Patterson and Kilcunda Junction P ailw ay , and fo r  other 
pu rposesf with which they desire the concurrence of the Legislative Council.

\  - . -  M. H. D A V IE S,
Legislative Assembly Chamber, ............  ■ ' Speaker.

... .Melbourne, 15th November, 1888.
7. Cape P atterson and K ilcunda J unction R ailway B ill.— T he Honorable J. Service moved,

That a.Message be sent to the Legislative Assembly requesting them to communicate to the Council 
the Report and Proceedings of the Select Committee of that House to which the Cape Patterson 

. and Kilcunda Junction Railway B ill was referred.
Question—put and resolved in the affirmative. v  . - . .

8. M em orial.— The Honorable' W. PearSon presented a Memorial from certain Electors of the South
Riding of the Shire of Avon, in the District of G-ippsland, praying the Council to cause such 
alteration :to be made in" the Distribution of Seats Bill when the same should be presented to the 
Legislative Council as would afford the Memorialists the redress prayed for in the Memorial.

Memorial read and ordered to lie on the Table, .  ____ __ _________ _
X- '7 : (650 copies.)— 5234. - ■ . a a a  .



9. P u b l ic  O f f ic e r s  E m p l o y m e n t  B i l l .—The Honorable H. Cuthbert moved, That this Bill be now
read a second time.     —

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration, of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same with amendments.
The Honorable H. Cuthbert moved, That this Bill he re-committed to a Committee of the whole

Council for re-consideration of Clause 2.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the reconsideration of Clause 2.
The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 

had agreed to the Bill with a further amendment, the Council ordered the same to be taken into 
consideration to-morrow ; Bill, as further amended, to be printed.

10. N o r t h  M e l b o u r n e  L a n d s  B i l l .—The Honorable W. H. Roberts moved, Thai this Bill be now
read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable W. H. Roberts moved, That this Bill be now committed to a Committee of the whole

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable W. H. Roberts, the President left the Chair, and the

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration to-morrow; Bill, as amended, to be printed.

11. .Z o o l o g ic a l  a n d  A c c l im a t is a t io n  S o c ie t y  I n c o r p o r a t io n  A c t  A m e n d m e n t  B i l l .—The
Honorable James Service moved, That this Bill be now read a second time.

Question—put and resolved in the affirmative.—Bill read a-second time.
The Honorable James Service moved, That this Bill be now committed to a Committee of the whole

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable James Service, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same with amendments, the Council ordered the 
same to be taken into consideration to-morrow ; Bill, as amended, to be printed.

12. S p a r r o w s  D e s t r u c t io n  B i l l .—The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, having been read,

Debate resumed.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J . II. Connor moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . II. Connor, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee 

had made progress in the Bill, and that he was directed to move, That the Committee may have 
leave to sit again,

Resolved—That the Council will, on Tuesday, 27th November inst., again resolve itself into the said 
Committee.

13. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed until to-morrow:—

Irrigation and Water Su/pply Trusts Election Bill.— To be read a second time.
Noxious Insects Bill.— To be farther re-considered in Committee.
Distress for Rent Law Amendment Bill.— To be further re-considered in Committee.
Ballarat Trustees, Executors, and Agency Company Limited Bill.— Adoption o f Report.
Deposit o f Silt Bill.— To be read a second time.
Guardian Trustees and Executors Company Limited Bill.— To be further considered in Committee. 
Equity Trustees, Executors, and Agency Company Limited Bill.— To be further considered in 

Committee.
Mercantile Finance, Trustees, and Agency Company of Australia Limited Dill.— Adjourned 

debate on second reading.
Australasian Natives Tncstees, Executors, and Agency Company Limited Bill.— To be further 

considered in Committee.
Sandhurst and Northern District Trustees, Executors, and Agency Company Limited Bill.— To 

be further considered in  Committee.
The .Council adjourned at twenty-five minutes to eleven o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legisla tive Council.
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1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. P e t it io n .—The Honorable W. A. Zeal presented a Petition from certain persons of Castlemaine and

surrounding district, being fruit-growers, praying that only such methods might be adopted and 
enforced in the endeavour to eradicate noxious insects as might be approved of by practical fruit
growers ; and further, that the Noxious Insects Bill now before the Council should be thrown out, and 
another Bill called the Codlin Moth Bill be introduced next Session of Parliament to deal with the 
codlin moth alone, and that provision might bo made for the creation of boards in each diseased 
district, composed entirely of fruit-growers,, to whom all regulations and proposed methods of 
destroying insects might be submitted for their approval before being adopted.

Petition read, ordered to lie on the Table, and to be printed.
5. M essag e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt

of the following Messages from the Legislative A ssem bly—
M r . P r e s id e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act fo r
“ the regulation o f Companies authorized to act as Executors Administrators and Trustees and in
“ other fiduciary capacities,” and acquaint the Legislative Council that the Legislative Assembly have 
agreed to the same without amendment.

M. IT. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 21st November, 1888.
M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council copies of the Report and 
Evidence of the Select Committee of the Legislative Assembly on the Bill intituled “ A n Act to 
“ authorize the construction o f  the Cape Patterson and Kilcunda Junction Railway, and fo r  other 
“purposes,” in accordance with the request of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 21st November, 1888.
6. Ca p e  P a t t e r so n  a n d  K il c u n d a  J u n c t io n  R a il w a y  B i l l .—The Honorable J . Service, having

produced a certificate that the sum of £20 had been paid into the hands of the Treasurer for the 
public uses of the colony, moved, That the Bill intituled “An Act to authorize the construction of the 
“ Cape Patterson and Kilcunda Jxmction Railway, and fo r other p u rp o se sbe now read a first time. 

Question—put and resolved in the affirmative.—Bill read a first time, and ordered to be read a second 
time Wednesday, 28th November instant.

7. P o stpo n e m en t  o f  O r d e r s  o f t h e  D a y .— The Council ordered that the consideration of the
several Orders of the Day, 1 to 6 inclusive, be postponed until after the consideration of the 
8th Order for to-day.

8. N orth  M e l b o u r n e  L a n d s  B i l l .— On the motion of the Honorable Dr. Beaney, the Council adopted
the report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable Dr. 
Beaney, read a third time and passed.

The Honorable Dr. Beaney moved, That the following be the title of the B ill:—
“ An Act to enable the Mayor, Councillors, and Burgesses o f  the Town o f  North Melbourne 

“ to demise fo r  terms o f  years certain Lands situate in the said town, and permanently 
“ reserved fo r  municipal purposes by the Act DCCCCVI., and fo r  other purposesP 

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

No: 26.

M inute nf t e
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9. Z o olog ical  a n d  A c c lim a t isa t io n  S o ciety  I n c o r po ra tio n  A ct A m en d m en t  B il l .—On the 
motion of the Honorable James Service, the Council adopted the Report from the Committee of the 
whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable James 
Service, read a third time and passed.

The Honorable James Service moved, That the following be the title of the B ill:—
“ An Act to amend 6 The Zoological and Acclimatisation Society Incorporation Act 1884, ’ and for  

“ other purposes.”
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

10. E le c t o r a l  D ist r ic t s  A l t e r a t io n  B il l .—The Honorable H. Cuthbert moved, That this Bill be
now read a second time.

Debate ensued.
The Honorable J . PI. Connor moved, That the debate be now adjourned.
Question—That the debate be now adjourned until Tuesday, 27th November instant, put and resolved 

in the affirmative.
11. P o st po n e m e n t  o f O r d e r s  o f t h e  D a y .—The Council ordered that the consideration of the

following Orders of the Day be postponed until Tuesday, 27th November instant:—
Mining Accidents Inquests Bill.— To be read a second time.
Public Officers Employment Bill.— Adoption of Report.
Irrigation and Water Supply Trusts Election B ill.—To be read a second time.
Noxious Insects Bill.— To be further re-consiclered in Committee.
Distress for Rent Law Amendment Bill.— To be further re-considered in Committee.
Ballarat Trustees, Executors, and Agency Company Limited Bill.— Adoption o f Report.
Deposit o f Silt Bill.— To be read a second time.
Guardian Trustees and Executors Company Limited Bill.— To be further considered in Committee. 
Equity Trustees, Executors, and Agency Company Limited Bill.— To be further considered in 

Committee.
Mercantile Finance, Trustees, and Agency Company o f Australia Limited B ill.—Adjourned 

debate on second reading.
Australasian Natives Trustees, Executors, and Agency Company Limited Bill.— To be further 

considered in Committee.
Sandhurst and Northern District Trustees, Executors, and Agency Company Limited Bill.— To 

be further considered in Committee.
12. A d jo u r n m e n t .—The Honorable H. Cuthbert moved, That the Council at its rising adjourn until

Tuesday, 27th November instant.
Question—put and resolved in the affirmative.

The Council adjourned at twenty-five minutes past ten o’clock until Tuesday next at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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TUESDAY, 27th NOVEMBER, 1888’/"" V, , " ' ,J
1. The Council met in accordance with adjournment.,

2. The President took the Chair.
3. The President read the Prayer.
4. R e t u r n  to  W r it .— The President announced that he had received a return to the W rit he had issued

for the election of a Member to serve for the Western Province, by which it appeared that Agar 
Wynne, gentleman, had been duly elected in pursuance of the said Writ.

5. N e w  M e m b e r .—The Honorable A. Wynne was introduced, ancj. took the Oath prescribed by the
Constitution Act, and delivered to the Clerk the declaration required by the 13th section .of the Act 
45 Victoria, No. 702, as hereunder set forth :—

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, A g ar  W y n n e , 
do declare and testify that I  am legally or equitably seised of or entitled to an estate of freehold for 
my own use and benefit in lands or tenements in the colony of Victoria of the yearly value of over 
Fifteen hundred pounds above all charges and incumbrances affecting the same, other, than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such lands or 
tenements are situated in the municipal districts of Shire of Mortlake and Shire of Hampden, and 
are known as ‘ The Terinallum Estate.’

“ And I  further declare that such of the said lands or tenements as are situate in the municipal 
district of Shire of Mortlake are rated in the rate-book of such district upon a yearly value of 
£3,233, and that such of the said lands or tenements as are situate in the municipal district of Shire 
of Hampden are rated in the rate-book of such district upon a yearly value of £3,084.

“ And I  further declare that-1 have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ AGAR WYNNE.-”

6. P e t it io n s .— The Honorable; D . Ham presented a Petition from certain electors of the district of
Ballarat West praying the Council would take the Petition into favorable consideration and either 
reject the Electoral Districts Redistribution Bill, or otherwise amend it to afford relief in the 
particulars specified in the Petition, and to give such further and other relief as to the Council might 
seem good.

Petition read and ordered to lie on the Table.
The Honorable D. Coutts presented a Petition from the President, Councillors, and Ratepayers of the 

Shire of Korong, under the seal of the municipality, praying the Council would take their case, as 
set forth in the Petition, into consideration, and so amend the Schedule do the Bill as to make the 
south boundary of the Shire of Korong also the boundary of the Korong Electoral District.

1 Petition read and ordered to lie on the Table.

The Honorable S. Austin presented a Petition from the Mayor, Aldermen, Councillors, and Burgesses 
of Geelong, under the seal of the said borough, praying the Council would so amend the 
Bill to provide for the alteration of the boundaries of certain Electoral Districts, and for other 
purposes, as to continue to the Electoral District of Geelong the right to return three members to the 
Honorable the Legislative Assembly ; or, failing that, to re-insert the proposal first contained in the 
new Electoral Bill providing that the Electoral District of Geelong should be divided into single 
electorates, v iz .:—.The Municipal District of Geelong returning one Member, and the Municipal 
Districts of Newtown and Chilwell and Geelong West the other, as such amendment, in the opinion 
of this council, would be the means of securing a fairer representation for the electors.

Petition read and ordered to lie on the Table.
The Honorable N. Thornley presented a Petition from certain ratepayers and electors residing in part 

of the old Electorate of Dundas, praying the Council would take the necessary steps to have the 
portion of proposed Electorate of Dundas that lies west of main road from Coleraine to Harrow excised 
from Dundas and included in Normanby.

Petition received and ordered to lie on the Table.
The Honorable W. P. Simpson presented a Petition from certain electors residing at and near Echuca, 

in the electorate of Rodney, praying the House to reject the Bill to amend The Electoral Act 1865.
Petition read and ordered to lie on the Table. ■



The Honorable D. Coutts presentedLa .Petition^fi’QirL tliG ,-Mayor-and,: Councillors of the Borough of 
Inglewood, under the seal of the municipality, praying the Council to cause the Bill to amend The 
Electoral Act 1865 to be amended in the direction prayed for in the Petition.

Petition received and ordered to lie on the Table. ' 1 ’
The Honorable W. P. Simpson presented a Petition from certain electors in the districts of Gunbower 

and Mandurang, praying the Council would, takedhe statements in (the Petition into consideration, 
and constitute and make Gunbower and Mandurang 6ne electoral district returning two members. 

Petition read and ordered to lie on the Table.
The Honorable W. P. Simpson presented three other Petitions from the electors in the districts of 

Gunbower and Mandurang, with similar prayers.
Petitions received and ordered to lie on the Table.1 iV j f V  ; 1 L- ( -  ; '

7. M e s s a g e  fr o m  His E x c e l l e n c y  t h e  G o v er n o r .—The following Message" frdm His Excellency
the Governor was presented by the Honorable II. Cuthbert, and the same was read and is as 
follows :—•

HENRY B. LOCH,
Governor. - _ Message.

The Governor informs the Legislative Council that he has, on this day, at the Government 
Offices, given the Royal Assent to the undermentioned Act of the present Session, presented to 
him by the Clerk of the Parliaments, viz. :—

“A n  Act to extend the franchise to Members o f the Police Force.”
Government Offices,

Melbourne, 26th November, 1888.
Ordered to lie on the Table.

8. M e s sa g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ amend 1 The Electoral Act 1865,’ and for other ptirposesf with which they desire the concurrence 
of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 27th November, 1888.

9 . E l e c t o r a l  A ct 1865 A m en d m en t  B il l .— The Honorable H. Cuthbert moved, That the Bill trans
mitted by the above Message, intituled “ An Act to amend i The Electoral Act 1865,} and fo r  other 
“purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 4th December next.

10. M e ssa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ apply out o f i The Railway Loan Account 1885,’ or temporarily out o f 1 The Public Account,’ certain 
“ sums o f money fo r Railway Works and other purposes,” with which they desire the concurrence of 
the Legislative Council. :

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 27th November, 1888.
XL R a il w a y  L o an  A p p l ic a t io n  B i l l .—The Honorable H. Cuthbert moved, That the Bill transmitted 

by the above Message, intituled “ A n Act to apply out o f  ‘ The Railway Loan Account 1885,’ or 
“ temporarily out o f  6 The Public Account,’ certain sums o f  money fo r  Railway Works and other 
“purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time to-morrow.

12 , M e s sa g e s  fr o m  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt 
of the following Messages from the Legislative Assembly:—

M r . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ A n Act to 

“ amend ‘ The Zoological and Acclimatisation Society Incorporation Act 1884-,’ and fo r other 
“purposes,” and acquaint the Legislative Council that the Legislative Assembly have agreed to the 
amendments made in such Bill by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, _ Speaker.

Melbourne, 27th November, 1888.
M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“ enable the Mayor, Councillors, and Rurgesses o f the Town o f North Melbourne to demise fo r terms 
“ o f years certam Lands situate in  the said Town, and, permanently reserved for municipal purposes 
“ by the Act DCCCCVI., and fo r  other purposes” and acquaint the Legislative Council that the 
Legislative Assembly have agreed to the amendments made in such Bill by the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 27th November, 1888.



13. P ap ers.— The 'Honorable II. Ctithbdrt rpresettiiedl—*'1 ! , !. , d  ?-f. ,t! c-,U
r ; .: ; :: .Proposed. Pacific Cable— Letter from Captain F . Ci Rewan relative Ho the proposed____

Ordered to lie on the Table. j y a i ; v r v u f j  y,r.„\ i  .s
■ f'.tif! ;*;■> ' -■•/iô '7' hi'il i n - T - rf\J

. T he Honorable James, Beljl presented—7- . r v , i
The Land A ct 1884, sec. 69— Schedule ( » .  ;5) of Country Lands ;proposedrto! bê  offered for 

sale by public auction during the year 1889.
, ;;i; .> ( The Irrigation Act 188G—Wandella 1 Irrigation: and1'W hterVSuprdy: Trust-—Appointed arid"

. r created. .: . -i'"' ; w  i - . -■ > ■"■ ( ■■■ ; : ■■ ' i!i
. . The Irrigation A ct 1886^W aUdella- Irtigatien and' Water Supply Trust— Scheib'ei or plan of

Works. :■■■■ O'S.-;':' m.-’m >v A''.I 'i-iO 1 wi ; ■ '* -! 1 ‘
The Irrigation A ct 1886— Werribee Irrigation and Water. Supply Triist-^rConstituted. , ,, i t 
The Irrigation A ct ! 886—-W embee irrigatiop, and .Wafer .Supply Trpst-4-Scheme and Plan of, TTT 1 • ; (, . ' 1 ,. ! I - LM i L ) r , 1 •' j • 4 - ■ J j;.. . < I ■. , ' J A A V j .' .. - - 'Works. . r , ,.,)i if

Severally ordered to lie on the Table.

14. P ostponement of Orders of the D ay .— T he Council ordered that the consideration of the
several Orders of the Day, Government Business, and Order No. 1, General Business, on the paper 
for to-day be postponed until after the consideration of Orders 2, 4, 5, 6, 7, and 8, General Business, 
on the paper for to-day.

15. B allarat T rustees, E xecutors, and  A gency Company L imited B ill.— On the motion of the
Honorable James Service, the Council adopted the Report from the Committee of the whole on 
this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this B ill was in accordance with the B ill as reported— Bill, on the motion of the Honorable 
James Service, read a third time and passed.

The Honorable James Service moved, That the following be the title of the Bill
“ A n Act to confer powers upon the Ballarat Trustees, Executors, and Agency Company 

“ Limited
Question—put and resolved in the affirmative.
Ordered— That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the B ill without amendment.

16. Guardian T rustees and E xecutors Company L imited B ill .— T he Order of the Day for the
further consideration of this B ill in Committee o f the whole Council having been read— The 
President left the Chair, and the Council resolved itself into a Committee of the whole for the 
further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 
had gone through the Bill, and agreed to the same with amendments, the Council ordered the 
same to be taken into consideration to-morrow.

17. E quity T rustees, E xecutors, and A gency Company L imited B ill.— T he Order of the Day J;or
the further consideration of this B ill in Committee of the whole Council having been read— The 
President left the Chair, and the Council resolved itself into a Committee of the whole for the 
further consideration thereof.

The President resumed the Chair? and the Honorable Dr. Dobson reported that the Committee had 
gone through the Bill, and agreed to the same without amendment.

On the motion of the Honorable D. Melville, the Council ordered the. Standing Orders to be suspended, 
in order to allow this B ill to pass more than one stage on the same day.

On the motion o f the Honorable D. M elville, the Council adopted the Report from the Committee of 
the whole on this B ill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—B ill, on the motion of the Honorable D . 
Melville, read a third time and passed.

The Honorable D. M elville moved, That the following be the title of the B i l l :—
“ An Act to confer powers upon the Equity Trustees, Executors, and Agency Company Limited 

Question—put and resolved in the affirmative.
Ordered— That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the B ill without amendment.

18. A ustralasian N atives T rustees, E xecutors, and A gency Company L imited B ill .— T he
Order of the Day for the further consideration of this Bill in Committee of the whole Council 
having been read, the President left the Chair, and the Council resolved itself into a Committee of 
the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 
had gone through the B ill and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration to-morrow.

19. Sandhurst and N orthern D istrict T rustees, E xecutors, and A gency Company L imited B ill .
— The Order of the Day for the further consideration o f this Bill in Committee of the whole Council 
having been read, the President left the Chair, and the Council resolved itself into a Committee of 
the whole for the further consideration thereof.

The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 
gone through the Bill and agreed to the same without amendment.

On the motion of the Honorable W. P . Simpson, the Council adopted the Report from the Committee 
of the whole on this B ill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance-with the B ill as "reported—-Bill, on the motion of the Honorable W. P . 
Simpson, read a third time and passed.



The Honorable W. P. Simpson moved, That the f t h e  titleof th e ,B iU :^  r ;^aT i 
“ /In  Act fa coyrfqx powers,, upon; the Sandhurst qnd; Northern 'District Trustees, Ettecutors, and 
,JU' ^iL Agency Company Lim ited” ^  v, : oi i.oj dnG

Question—put and resolved in the affirmative. ,. , v y . , ,gy, ^ r,, yr - .n 1
Ordered—That a message be transmitted to the Legislative-"Assehibly acqhamtih^ therh thatf the 

; j ,f Cppnqili haye agreed to the, Billjwithdut amendfnenL- 1 -
20. CfLi. of /^he .Councijl— T he Qrdei’i ô  the: t ia y ,T h a t :tlie/Coupeilbe called, having been read, the

L '‘ namei'of the Members were called over by the Clerk, in alphabetical order, when all the Members
ianswered with therexceptipu^ o ^ ^ e , Hpnorables,,P.^Brown>;;'^•-T'itzQerald, and H. G-ore, and these 

x " " ‘‘Members‘heaving been Wvefally called a second time, were excused by the Council.
21. P o s t p o n e m e n t  Of  O k d e r  'o f ; Th r  D a y .—̂ The Cbunbll uf derCcf̂  That the consideration of the Second 

k ; fl Order be pbstponcdUntii after the consideratioh ef the Third Order; Government Business, on the
paper for to-day. 7 ,

22. E l e c t o r a l  D is t r ic t s  A l t e r a t io n  B i l l .—The Order of the Day for the resumption of the debate
■ on the question, That this Bill be now read a second time, having been read—

Debate resumed.
The Honorable A. Wynne moved, That the debate be now adjourned.
Debate continued.
Question—That the debate be now adjourned until to-morrow—put and resolved in the affirmative. .

23. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed as under :—

Members of Council B ill.— To he read a second time,
Mining Accidents Inquests Bill.— To be read a second time,
Fublic Officers Employment Bill,— Adoption of Report,
Irrigation and Water Supply Trusts Flection Bill.— To be read a second time,

- Noxious Insects Bill.— To be further re-considered in Committee,
Distress fo r Rent Law Amendment Bill.— To be further re-considered in Committee,
Sparrows Destruction Bill.— To be further considered in Committee,
Deposit o f Silt Bill.—To be read a second time—until to-morrow.
Mercantile Finance, Trustees, and Agency Company o f Australia Limited B ill.— Adjourned 

debate on second readi/ng—until Tuesday, 4th December next.

The Council adjourned at fifteen'minutes to eleven o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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WEDNESDAY, 2 8 t h  NOVEMBER, 1 8 8 8 .
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. P e t it io n s .—The Honorable D. Coutts presented a Petition from certain electors in the districts of

Gunbower and Mandurang, praying the Council would take the statements in the Petition into 
consideration, and would constitute and make Gunbower and Mandurang one electoral district, 
returning two members.

Petition read and ordered to lie on the Table.
The Honorable J . Service presented a Petition from certain citizens of Melbourne praying the Council 

would reject the clauses in the Electoral Act 1885 Amendment Bill, abolishing plural voting. 
Petition read and ordered to lie on the Table, and referred to the Committee of the whole on the 

Electoral Act 1865 Amendment Bill.
5. C a p e  P a t t e r s o n  a n d  K il c u n d a  J u n c t io n  R a il w a y  B i l l .—The Honorable James Service moved,. 

That this Bill be now read a second time.
Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable James Service moved, That this Bill be now committed to a Committee of the whole- 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable James Service, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair, and the Honorable Lieut.-Col. Sargood reported that the Committee, 

had made progress in the Bill, and that he was directed to move, That the Committe may have leave 
to sit again.

Resolved—That the Council will, on Wednesday, 5th December next, again resolve itself into the said 
Committee.

6 . P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— The Council ordered that the consideration of Orders
2, 3, and 4 be postponed until after the consideration of the 5th Order for to-day.

7. E l e c t o r a l  D is t r ic t s  A l t e r a t io n  B i l l .—The Order of the Day for the resumption of the debate
on the question that this Bill be now read a second time having been read,

Debate resumed.
Question—That this Bill be how read a second time—put.
Council divided.

Ayes, 24.
The Hon. S. Austin 

J . Balfour 
J . G. Beaney, M.D.
J. Buchanan 
Sir W. J , Clarke, Bart.
D. Coutts
H. Cuthbert 
G. Davis 
Ti Dowling
S. Fraser
C. J . Ham
D. Ham 

. C. H. James
G. Le Fevre, M.D.
Sir J . Lorimer 
W. McCullock
F. Ormond 
W. Pearson 
W. IT. Roberts 
Lt.-Col. Sargood 
J. Service 
W. E. Stanbridge
G. Young 
J . Bell (Teller).

And so it was resolved in the affirmative.—Bill read a second time.
(650 copies.)— 5500,

Noes, i.
The Hon. J . H. Connor

J . P. MacPherson
D. Melville
W. H. S. Osmand
A. Wynne
W. A. Zeal
S. W. Cooke (Teller).
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The Honorable H. Cuthbert moved, That this Bill be committed to a Committee of the whole Council, 
Debate ensued.
Question put.
Council divided.

The Hon. S. Austin
Ayes, 22, Hoes, 9, 

The Hon. J . Buchanan
J . Balfour J . H. Connor 

D. Coutts 
Gr. Davis 
D. Ham
J . P. MacPherson 
D. Melville 
W. H. "S. Osmand 
W. A. Zeal ( Teller).

J .  G-. Beaney, M.D.
J . Bell
S. W. Cooke 
H. Cuthbert 
T. Dowling 
S. Fraser
C. J . Ham
C. IT. Janies 
G-. Le Fevre, M.D. 
Sir J . Lorimer 
W. McCulloch 
F. Ormond 
W. Pearson 
W. H. Roberts 
Lt.-Col. Sargood 
J .  Service 
W. E. Staubridge 
A. Wynne 
G-. Young
N. Thornley (Teller).

And so it was resolved in the affirmative.
Question—That this Bill be now committed to a Committee of the whole Council—put and resolved 

in the affirmative.
And, on the further motion of the Honorable IT. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Committee 

had made progress in the Bill, and that he was directed to move, That the Committee may have 
leave to sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee,

8. M e s s a g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly:—-

M r. P r e s id e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ A n  Act to 

“further amend the Statute o f  Gaols 1864f  and acquaint the Legislative Council that the Legis
lative Assembly have agreed to the same without amendment.

9 . R a il w a y  L o a n  A p p l ic a t io n  B i l l .—The Honorable H, Cuthbert moved, That this Bill be now read 
a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable IT. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council. -
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable IT. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Committee 

had gone through the Bill, and agreed to the same without amendment.
On the motion of the Honorable TI. Cuthbert, the Council adopted the Report from the Committee of 

the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable TI, Cuthbert moved, That the following be the title of the Bill ;—
u An A ct to apply out o f  ‘ The Railway Loan Account 1885,’ or temporarily out o f  ‘ The 

“ ‘ Public Account ’ certain sums o f  money fo r  Railw ay Works and other purposes.”
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment,

10 . G u a r d ia n  T r u s t e e s  a n d  E x e c u t o r s  C o m pa n y  L im it e d  B i l l .—On the motion of the Honorable 
D. Melville, the Council adopted the Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable
D. Melville, read a third time and passed.

M, TI. DAVIES,
Legislative Assembly Chamber,

Melbourne, 28th November, 1888.
Speaker.
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The Honorable D. Melville moved, That the following be the title of the Bill
“  An Act to confer powers upon the Guardian Trustees and Executors Company Limited P  

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

11. A u s t r a l a s i a n  N a t i v e s  T r u s t e e s ,  E x e c u t o r s ,  a n d  A g e n c y  C o m p a n y  L i m it e d  B ill.—On the
motion of the Honorable S. Fraser, the Council adopted the Report from the Committee of the 
whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable S. Fraser, 
read a third time and passed.

The Honorable S. Fraser moved, That the following be the title of the B ill:—
“ An Act to confer powers upon the Australasian Natives Trustees, Executors, and Agency 

Company Limited.”
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them that 

the Legislative Council have agreed to the same with amendments, and requesting their concurrence 
therein.

12. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed until to-morrow :—

Members o f Council B ill,— To be read a second time.
Mining Accidents Inquests B ill.— To be read a second time.
Public Officers Employment Bill.— Adoption of Report.
Irrigation and Water Supply Trusts Election Bill.— To be read a second time.
Noxious Insects Bill.— To be further re-considered in Committee.
Distress for Rent Law Amendment Bill.— To be further re-considered in  Committee.
Sparrows Destruction Bill.— To be further considered in  Committee,
Deposit o f Silt Bill.— To be read a second time.

The Council adjourned at fourteen minutes to eleven o’clock until to-morrow at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council,
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L E G I S L A T I V E  COUNCI L.

THURSDAY, 29th NOVEMBER, 1888.

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.

4. P a p e r s .—The Honorable J . Bell presented, pursuant to Act of Parliament—
Agricultural Education.—Accounts of the Trustees of Agricultural Colleges and the Council 

of Agricultural Education, from 1st January, 1888, to 30th June, 1888.
Ordered to lie on the Table.
The Honorable H. Cuthbert presented, pursuant to Law—

County Court Rules, 1888.
Ordered to lie on the Table.

5. P e t it io n s .— The Honorable J . H. Connor presented a Petition from the Presidents, Councillors, and
Ratepayers of the Shires of Bannockburn and Meredith, under the corporate seals of the said 
municipalities, requesting the Council to take the statements set forth in the Petition into favorable 
consideration, and to take such steps as might be deemed advisable for the division of the proposed 
Electorate of G-renville into two single electorates, whereby the petitioners sincerely believe that 
substantial relief would be given them.

Petition read, ordered to lie on the Table, and to be referred to the Committee of the whole on the 
Electoral Districts Alteration Bill.

The Honorable C. J . Ham presented a Petition from Martin Howy Irving, praying the Council would 
not pass the Public Officers Employment Bill.

Petition read and ordered to lie on the Table.

B. M e ssa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—-The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t -—
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ regulate the business and to provide fo r the licensing o f  Collectors o f Special Wares Marine Stores 
“ and Old Metals, and to provide fo r the licensing o f Dealers in  Special Wares Marine Stores and 
ei Old Metals, and fo r  amending e The Old Metal Dealers Act 1876, ’ ” with which they desire the 
concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 29th November, 1888.
7 . M a r in e  S to r e s  B i l l .— The Honorable J .  Bell moved, That the Bill transmitted by the above

Message,  ̂intituled “ An Act to regulate the business and to provide fo r  the licensing of Collectors 
i( ° f  Special Wares Marine Stores and Old Metals, and to provide fo r the licensing o f Dealers in 
“ Special Wares Marine Stores and Old Metals, and fo r amending ( The Old Metal Dealers Act 
“ 1876,3 33 be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 4th December next.

8. P o s tp o n e m e n t  o f  O r d e r s  o f  t h e  D ay.—The Council ordered that the consideration of Orders
1, 2, and 3 be postponed until after the consideration of the 4th Order, Government Business, on the 
Paper for to-day.

fi. I r r ig a tio n  a n d  W a t e r  S u p p l y  T r u st s  E l e c t io n  B i l l .—The Honorable H. Cuthbert moved, That 
this Bill be now read a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Lieut.-Col. Sargood having reported that the 

Committee had gone through the Bill, and agreed to the same with amendments, the Council ordered 
the same to be taken into consideration this day.—Bill as amended to be printed.

(650 copies.)— 5562.



10. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n  Act to 

“further amend 1 The Companies Statute 1864,’ ” with which they desire the concurrence of the 
Legislative Council. '

I s  M. II. DAVIES, 
Legislative Assembly Chamber, Speaker.

Melbourne, 29th November, 1888.
11. B a n k in g  C o m p a n ie s  R e g is t r a t i o n  B i l l .—The Honorable Sir J . Lorimer moved, That the Bill

transmitted by the above Message, intituled “ An Act to further amend ( Thp Companies Statute 
“1864.;” be now read a first time. ^

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 4th December next.}

12. E l e c t o r a l  D i s t r ic t s  A l t e r a t i o n  B i l l .—-The Order of the .Day for the further consideration of
this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chan-; and the Honorable Lieut.-Col. Sargood reported that the Committee 
had made progress in the Bill, and that he was directed to move, That th e , Committee may have 
leave to sit again.

Resolved—That the Council will, on Tuesday, 4th December next, again resolve itself into the said 
Committee.

13. P u b l ic  O f f i c e r s  E m p l o y m e n t  B i l l .—On the motion of the Honorable H. Cuthbert, the Council
adopted the Report from the Committee of the whole on this Bill, and ordered the Bill to be read 
a third time Tuesday, 4th December next.

14. I r r i g a t i o n  a n d  W a t e r  S u p p l y  T r u s t s  E l e c t io n  B i l l .—On the motion of the Honorable H.
Cuthbert, the Council adopted the Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed. ; J

The Honorable H. Cuthbert moved, That the following be the title of the Bill
“ An Act to enable certain Lessees to vote at the election o f  Commissioners o f  Irrigation and 

“ Water Supply Trusts under i The Irrigation Act 1886; and fo r  other purposes.”
Question—put and resolved in the affirmative.   ;
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

15. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed until Tuesday, 4th December next:—

Members o f Council Bill.— To be read a second time.
Noxious Insects Bill.— To be further re-considered in  Committee.
Distress fo r  Bent Law Amendment Bill.— To be further re-considered in  Committee.
Mining Accidents Inquests B ill.— To be read a second time. . , , . .
Sparrows Destruction Bill.— To be further considered in  Committee. 1
Deposit o f  Silt Bill.— To be read a second time.

The Council adjourned at twenty minutes to eleven o’clock untiLTuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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TUESDAY, 4 t h  DECEMBER, 1 8 8 8 .

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. R e t u r n  to W r it .— The President announced that he had received a return to the Writ he had issued

for the election of a Member to serve for the North-Eastern Province, from which it appeared that 
James Stewart Butters was duly elected in pursuance of the said Writ.

o. N e w  M e m b e r .—The Honorable J . S. Butters was introduced, and took the Oath prescribed by the 
Constitution Act, and delivered to the Clerk the declaration required by the 13th section of the 
Act 45 Viet. No. 702, as hereunder set forth :—

“ In compliance with the provisions of the Act 45 Victoria, No. 702, I, J am es S t e w a r t  
B u t t e r s , do declare and testify that I am legally or equitably seised of or entitled to an estate of 
freehold for my own use and benefit in lands or tenements in the colony of Victoria of the yearly 
value of One hundred and seven pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessment; and further, that such 
lands or tenements are situated in the municipal districts of Port Melbourne, Sandhurst, Shire of 
Moorabbin, Glenlyon, and Romsey, and are known as—Houses and land, Bay-street, Port Melbourne; 
house and land, Nolan-street, Sandhurst; land adjoining Red Bluff Hotel, Shire of Moorabbin, 
West Riding ; land near Malmsbury Reservoir, Shire of Glenlyon, parish of Burke, county of 
Talbot; land at Braemar East, Riddell’s Creek, Shire of Romsey.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Port Melbourne are rated in the rate-book of such district upon a yearly 
value of Seventy pounds, and that such of the said lands or tenements as are situate in the municipal 
district of Sandhurst are rated in the rate-book of such district upon a yearly value of Sixteen 
pounds, and that such of the said lands or tenements as are situate in the municipal district of 
Moorabbin are rated in the rate-book of such district upon a yearly value of Ten pounds, and that 
such of the lands or tenements as are situate in the municipal district of Glenlyon are rated in the 
rate-book of such district upon a yearly value of Six pounds, and that such of the lands or tenements 
as are situate in the municipal district of Romsey are rated in the rate-book of such district upon 
a yearly value of Five pounds.

"And I  further declare that I  have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements or any part thereof for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ JA S . S. BU TTERS.”
6. P e t it io n s .—The Honorable Sir W. J . Clarke presented a Petition from certain residents and rate

payers of the Shire of Coburg, praying the Council to have the Redistribution of Seats Bill placed 
on the Statute Book, so far as it relates to the constitution of East Bourlce Boroughs.

Petition received and ordered to lie on the Table.
The Honorable D. Melville presented a Petition from certain electors residing at and near Kyabram, in

the electorate of Rodney, praying the Council would reject the Bill to amend The Electoral Act 1865.
Petition read, received, and ordered to lie on the Table.
The Honorable D. Coults presented two several Petitions from certain electors in the Districts of 

Gunbower and Manduraug, praying the Council would take the statements set forth in the Petition 
into consideration, and constitute and make Gunbower and Manduraug one Electoral District 
returning two Members.

Petitions received and ordered to lie on the Table.
The Honorable D. Melville presented a Petition from certain burgesses and residents of the town of 

Brunswick, praying the Council to give effect to their desire and pass the Redistribution of Seats 
Bill without alteration, so far as BrunsAvick or the East Bourke Boroughs are concerned.-

Petition read, received, and ordered to lie on the Table.
The Honorable J . P . MacPherson presented a Petition from certain electors in the Avoca Division of 

the Nelson Province, praying the Council to oppose the Bill providing for an increase of the number 
of Members in the Legislative Council.

Petition read, received, and ordered to lie on the Table.
Two similar Petitions were presented by the Honorable J. P. MacPherson, as under:—

From certain residents within the Nelson Province.
Petitions received, and severally ordered to lie on the Table.

(650 cop ies.)— 5791.



7 . M e s s a g e  f r o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The following Message from His Excellency, 
the Governor was presented by the Honorable H. Cutlibert, and the same was read and is as 
follows :—

HEN RY  B. LOCH,
Governor. Message

The Governor informs the Legislative Council that he has, on this day, at the Government 
Offices, given the Royal Assent to the undermentioned Acts of the present Session, presented to 
him by the Clerk of the Parliaments, viz. :—

“An Act to enable the Mayor, Councillors, and Citizens of the City o f Richmond to demise for  
“ terms of years certain lands vested in them, and fo r other purposes.”

“ A n Act to amend an Act intituled 1 A n Act to establish and regulate a Permanent Fund in  
“ ‘connection with the Australasian Dramatic and Musical Association.’ ”

“ An Act to amend ‘ The Instruments and Securities Statute 186JfI ”
“ An Act to enable the Mayor, Councillors, and Burgesses o f the Town o f North Melbourne 

“ to demise fo r  terms o f years certain Lands situate in  the said town and permanently 
“ reserved fo r  municipal purposes by the Act DCCCCYI., and for other purposes.”

“ An Act to amend ‘ The Zoological and Acclimatisation Society Incorporation Act 1881/ and 
“fo r  other purposes

“An Act to confer powers upon the Ballarat Trustees, Executors, and Agency Company 
“ Limited.”

“ An Act to further amend ‘ The Statute of Gaols 1864-’”
“An Act to apply out o f ‘The Raihoay Loom Account 1885} or temporarily out of ‘The Public 

“ ‘Account’ certain sums o f money fo r  Raihoay Works and other purposes.”
Government Offices,

Melbourne, 3rd December, 1888.
Ordered to lie on the Table.

S. P o st p o n e m e n t  of  O r d e r s  o f  t h e  Day.—The Council ordered that the consideration of Orders 
1, 2, and 3 be postponed until after the consideration of the 5th Order for to-day.

9. E l e c t o r a l  D ist r ic t s  A l t e r a t io n  B il l .—The Order of the Day for the further consideration of 
this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration*thereof.

The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Committee 
had made progress in the Bill, and that he was directed to move, That the Committee may have 
leave to sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.
10. M e s sa g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt 

of the following Message from the Legislative Assembly:—
M r. P r e s i d e n t —

The Legislative Assembly transmit to the Legislative Council a Message from His Excel
lency the Governor recommending amendments in the Bill intituled “ A n  Act to confer powers upon 
“ the Sandhurst and Northern District Trustees, Executors, and Agency Company Limited, ’ and 
acquaint the Legislative Council that the Legislative Assembly have agreed to the several amend
ments recommended by His Excellency the Governor in this Bill, with which they desire the 
concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 4th December, 1888.
And the said Message from His Excellency the Governor was read, and is as follows :

I-IENRY B. LOCH,
Governor.

Pursuant to the provisions of section 36 of the Constitution Act, the Governor transmits to 
the Legislative Assembly, for their consideration, the following amendments which he desires to be 
made in the Bill intituled “ An Act to confer powers upon Die Sandhurst and Northern District 
“ Trustees, Executors, and Agency Company Limited ” :—

Clause 12, line 15 of the clause, omit the word “ managing ” and substitute “ manager.'”
Line 26 of the clause, omit the words “ acting managers” and substitute “ acting manager.” 
Clause 19, line 9 of the clause, omit the word “ Funds ” and substitute “ Fund.”

Government Offices,
Melbourne, 1st December, 1888.

On the motion of the Honorable II. Cuthbert, the Council agreed to the several amendments, 
and ordered a Message to be transmitted to the Legislative Assembly acquainting them therewith.

11. M e s sa g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of 
the following Message from the Legislative Assembly :—

M r. P r e s id e n t —  _
The Legislative Assembly transmit to the Legislative Council a Message from His Excel

lency the Governor recommending an amendment in the Bill intituled “ An Act to c o n f e r  powers 
“upon the Equity Trustees, Executors, and Agency Company Limited,” and acquaint the Legislative 
Council that the Legislative Assembly have agreed to the said amendment recommended by His 
Excellency the Governor in this Bill, with which they desire the concurrence of the Legislative 
Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 4th December, 1888.
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And the said Message from His Excellency the Governor was read, and is as follows :—

HENRY B. LOCH,
Governor.

Pursuant to the provisions of section 36 of the Constitution Act, the Governor transmits to 
the Legislative Assembly, for their consideration, the following amendment which he desires to be 
made in a Bill intituled “An Act to confer powers upon the Equity Trustees, Executors, and Agency 
“ Company Limited” :—

Clause 13, page 6, line 19, before the words “ in any case” insert “ if.”
Government Offices,

Melbourne, 1st December, 1888.
On the motion of the Honorable H. Cuthbert, the Council agreed to the amendment transmitted by 

His Excellency the Governor, and ordered a Message to be transmitted to the Legislative Assembly 
acquainting them therewith.

12. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r. P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“ enable certain Lessees to vote at the Election o f Commissioners o f Irrigation and Water Supply 
“ Trusts under ‘ The Irrigation Act 1886,’ and for other purposes’’ and acquaint the Legislative 
Council that the Legislative Assembly have agreed to the amendments made in such Bill by the 
Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 4th December, 1888.

13. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed until to-morrow :—

Electoral Act 1865 Amendment B ill.— To be read a second time.
Marine Stores Bill.— To be read a second time.
Banking Companies Registration Bill.— To be read a second time.
Members o f Council Bill.— To be read a second time.
Public Officers Employment Bill.— To be read a third ti/me.
Noxious Insects Bill.— To be further re-considered in  Committee.
Distress fo r Rent Law Amendment Bill.— To be further re-considered in  Committee.
Mercantile Finance, Trustees, a/nd Agency Company o f  Australia Limited Bill.— Adjourned 

debate on second reading.
Mining Accidents Inquests Bill.— To be read a second time.
Sparrows Destruction Bill.— To be further considered in  Committee.
Deposit o f Silt Bill.— To be read a second time.

The Council adjourned at ten minutes past eleven o’clock until to-morrow, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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1. The Council met in accordance with adjournment.

2. The President took the Chair.

3." The President read the Prayer.
4. P e t it io n .— The Honorable Geo. Davis presented a Petition from certain electors of Wonnangatta

Electoral Division of North Gippsland, requesting the Council to take their case, as set forth in the 
Petition, into favorable consideration, and endeavour to assist them to have the Division annexed :<> 
the Bairnsdale Electorate in lieu of the Tambo Electorate as proposed in the new Electoral Bill. 

Petition received, read, and ordered to lie on the Table.

5. B a n k in g  C o m pa n ie s  S e c u r it ie s  B il l .— The Honorable W. A. Zeal moved, by leave, That he have
leave to bring in a Bill to confer on incorporated banking companies power to make advances on 
certain securities.

Question—put and resolved in the affirmative.
Ordered—That the Honorable W. A. Zeal do prepare and bring in the Bill.
The Honorable W. A. Zeal then brought up a Bill intituled “ A B ill to confer on Incorporated 

“ Banking Companies power to make Advances on certain Securitiesf and moved that it be now read 
a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
-- a second time Tuesday, 11th December instant. - r

6. P a p e r s .— The Honorable H. Cuthbert presented, by command of His Excellency the Governor__
Australasian Statistics for the Year 1887, compiled from Official Returns, with a Report by 

the Government Statist of Victoria.
Ordered to lie on the Table.
The Honorable H. Cuthbert presented, pursuant to Act of Parliament—

Bank Liabilities and Assets.—Summary of sworn Returns for the Quarter ended 30th 
September, 1888.

Education Act 1872.—Regulation.—Order in Council.
Yan Yean Water Supply.—Cash Statement from 1st July, 1887, to 30th June, 1888, and 

Balance-sheet to 30th June, 1888.
Severally ordered to lie on the Table.
The Honorable H. Cuthbert presented—

Municipalities Overdraft.—Return to an Order of the Legislative Council, dated 16th October 
last, for a Return showing— ' ~

(1.) The municipalities who had overdrafts at the time of the passing of the
Indemnity Act 1886, with the amount of such overdraft due by each ; and

. . .  (2.) A like return showing the position with regard to overdrafts of each municipality
on the 30th September, 1888.

Ordered to lie on the Table.

7. P o stpo n e m en t  of  O r d e r  of t h e  D a y .— The Council ordered that the consideration of the 1st
Order of the Day be postponed until after the consideration of the 2nd Order for to-day.

8. E lecto r al  D istr ic ts  A l t e r a t io n  B il l .—The Order of the Day for the further consideration of
this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Committee 
had gone through the Bill, and agreed to the same with amendments.

The Honorable Sir W. J . Clarke moved, That this Bill be re-committed to a Committee of the
whole Council for reconsideration of section 47.

Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir W. J. Clarke, the President left the Chair, and 

the Council resolved itself into a Committee of the whole for the reconsideration of section 47 of 
this Bill.
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The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Com
mittee agreed to the Bill with a further amendment.

On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill, and ordered the Bill to be read a third time to-morrow.

9. C a p e  P a t t e r s o n  a n d  K i l c u n d a  J u n c t io n  R a il w a y  B i l l .—The Order of the Day for the further 
consideration of this Bill in Committee of the whole Council having been read—The President left 
the Chair, and the Council resolved itself into a Committee of the whole for the further consider
ation thereof.

The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the 
Committee had gone through the Bill, and agreed to the same without amendment.

On the motion of the Honorable J . Service, by leave, the Council adopted the Report from the 
Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable 
J . Service, read a third time and passed.

The Honorable J . Service moved, That the following be the title of the B ill:—
“ An Act to authorize the construction of the Cape Patterson and Kilcunda Junction Railway, 

“ and fo r other purposes J  
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

10. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of Orders
of the Day 3, 4, and 5 be postponed until after the consideration of the 6th Order for to-day.

11. M e m b e r s  o f  C o u n c il  B i l l .—The Honorable H. Cuthbert moved, That this Bill be now read a
second time.

Debate ensued.
The Honorable J . Balfour moved, That the debate be now adjourned.
Question—That this debate be now adjourned until to-morrow—put and resolved in the affirmative.

12. A m a l g a m a t io n  o f  C o m p a n ie s  B i l l .—The Honorable H. Cuthbert moved, by leave, That he have
leave to bring in a Bill to facilitate the amalgamation of companies authorized to act as executors, 
administrators, and trustees, and in other fiduciary capacities.

Question—put and resolved in the affirmative.
Ordered—That the Honorable H. Cuthbert do prepare and bring in the Bill.
The Honorable H. Cuthbert then brought up a Bill intituled “ A  Bill to facilitate the Amalgamation 

of Companies authorized to act as Executors, Administrators, and Trustees, and in other fiduciary 
capacities,” and moved, That it be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 11th December instant.

13. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed as under :—

Electoral Act 1865 Amendment B ill.— To be read a second time,
Marine Stores Bill.— To be read a second time,
Banking Companies Registration Bill.— To be read a second time, '
Public Officers Employment Bill.— To be read a third time,
Noxious Insects Bill.— To be further re-considered in Committee,
Distress fo r Rent Law Amendment Bill.—To be further re-considered in  Committee—until 

to-morrow.
Mercantile Finance, Trustees, and Agency Company o f Aust/ralia Limited Bill.— Adjourned 

debate on second reading—until Tuesday, 11th December instant.
Mining Accidents Inquests Bill.— To be read a second time,
Sparrows Destruction Bill.—To be further considered in Committee—until Wednesday, 12th 

December instant.
Deposit o f Silt Bill.—To be read a second time—until to-morrow.

The Council adjourned at eighteen minutes to eleven o’clock until to-morrow, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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THURSDAY, 6 t h  DECEMBER, 1888.
1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. P o stpo nem ent  of O r d e r  o f t h e  D a y .—The Council ordered that the consideration of the 1st

Order of the Day be postponed until after the consideration of the 2nd Order for to-day.
5. M em bers  of C ouncil  B i l l .—The Order of the Day for the resumption of the debate on the question,

That this Bill be now read a second time, having been read—
Debate resumed.
Question put. 
Council divided.

Ayes, 18. Noes, 9.
The Hon. J . H. Connor 

Gr. Davis 
J .  P. MacPherson 
D. Melville 
W. H. S. Osmand 
W. Pearson 
J . A. Wallace 
W. A. Zeal 
A. Wynne {Teller').

The Hon. S. Austin
Dr. J . Gr. Beaney 
J . Bell 
F. Brown
S. W. Cooke
H. Cuthbert 
T. Dowling 
C. J .  Ham
C. H. James 
Dr. Gr. Le Fevre 
Sir J . Lorimer 
W. McCulloch 
F. Ormond 
W. II. Roberts 
Lt.-Col. Sargood 
W. E. Stanbridge 
N. Thornley 
J . Balfour {Teller).

And so it was resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable N. Thornley reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 11th December, again resolve itself into the said 
Committee.

-6. Messa g e  from  t h e  L e g isl a t iv e  A sse m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

Mr . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

a make better provision fo r  the employment, transfer, and promotion o f Teachers in the Education 
u Department, and fo r  other purposes,J> with which they desire the concurrence of the Legislative 
Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 6th Deer., 1888.
7. S ta te  S chool T e a c h e r s  B il l .— The Honorable II. Cuthbert moved, That the Bill transmitted by 

the above Message, intituled “ An Act to make better provision for the employment, transfer, and 
“ promotion o f Teachers in the Education Department, and fo r  other purposesf be now read a first 
time.

Question put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read
a second time Wednesday, 12th December instant.

(650 copies.)— 5871.



8. M e s s a g e  fr o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t  —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“further amend ‘The Residence Areas Act 1881,’” with which they desire the concurrence of the 
Legislative Council. - V

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 6th Deer., 1888.
9. R e s id e n c e  A r e a s  A c t  f u r t h e r  A m e n d m e n t  B i l l .—The Honorable W. A. Zeal moved, That the

Bill transmitted by the above Message, intituled “ A n Act to further ame?id i Hie Residence Areas 
“ ‘ Act 1881,' ” be now read a first time. "

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 11th December instant.

•10. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

Mr . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled u An Act to 

“ further amend the 1 Lunacy Statute,'” and acquaint the Legislative Council that the Legislative 
Assembly have agreed to the same with amendments, with which they desire the concurrence of 
the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 6th Deer., 1888.
On the motion of the Honorable H. Cuthbert, the Council ordered the amendments to be printed and 

taken into consideration Tuesday, 11th December instant.
11. M e s s a g e s  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt of

the following Messages from the Legislative Assembly :—
M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled u An Act to 
“ confer powers upon the Australasian Natives Trustees, Executors, and Agency Company Limited,” 
and acquaint the Legislative Council that the Legislative Assembly have agreed to the amendments 
made in such Bill by the Legislative Council.

M. IL DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 6th Deer., 1888.
M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled u An Act to 
“ confer powers upon the Guardian Trustees and Executors Company Limited/ ’ and acquaint the 
Legislative Council that the Legislative Assembly have agreed to the amendments made in such Bill 
by the Legislative Council.

- M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 6tli Deer., 1888.
12. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of Orders

of the Day 1, 3, 4, and 5 be postponed until after the consideration of the 6th Order for to-day.
13. P u b l ic  O f f ic e r s  E m p l o y m e n t  B i l l .—The President having reported that the Chairman of Com

mittees had certified that the fair print of this Bill was in accordance with the Bill as reported—
Bill, on the motion of the Honorable H. Cuthbert, read, a third time and passed.

The Honorable II. Cuthbert moved, That the following be the title of the Bill :—
“ An Act to restrain persons employed in the Public Service from  accepting or holding any

“ office or employment other than in connection with the duties o f  their offices in the Public 
“ Service.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

14. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed until Tuesday, 11th December instant:—

Electoral Districts Alteration B ill .— To be read a third time.
Electoral Act 1865 Amendment B ill.— To be read a second time.
Marine Stores Bill.— To be read a second time.
Banking Companies Registration Bill.— To be read a second time.
Noxious Insects Bill.— To be further re-considered in Committee.
Distress fo r Rent Law Amendment Bill.— To be further re-considered in  Committee.
Deposit o f Silt Bill.— To be read a second time.

The Council adjourned at twenty-nine minutes to seven o’clock until Tuesday next, at half-past four o’clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4 . M e s s a g e  fr o m  H i s  E x c e l l e n c y  t h e  G o v e r n o r .— The following Message from His Excellency

the Governor was presented by the Honorable H. Cuthbert, and the same was read and is as 
follows: —

HENRY B. LOCH,
Governor. Message.

The Governor begs to inform the Legislative Council that he has, on this day, at the 
Government Offices, given the Royal Assent to the undermentioned Acts of the present Session, 
presented to him by the Clerk of the Parliaments, viz.:—

“ An Act to confer powers upon the Equity Trustees, Executors, and Agency Company 
“ Limited.”

u An Act to confer powers upon the Sandhurst and Northern District Trustees, Executors, and 
“ Agency Company Limited 

“ An Act to authorize the construction o f the Cape Patterson and Kilcunda Junction Railway, 
“ and fo r  other purposes. ”

11 An Act to confer powers upon the Australasian Natives Trustees, Executors, and Agency 
“ Company Limited.”

“ An Act to confer powers upon the Guardian Trustees and Executors Company Limited.”
Government Offices,

Melbourne, 10 Deer., 1888.
Ordered to lie on the Table.

5. N o r t h - E a s t e r n  P r o v in c e  E l e c t io n .—The President announced to the Council that there had
been presented to him a Petition from John Hanlon ICnipe against the return of the Honorable
James Stewart Butters as Member for the North-Eastern Province, which he then laid before the
Council, and is as follows :—

To the Honorable Sir James MacBain, Knight, President of the Legislative Council of 
Victoria.

The humble Petition of John Hanlon Knipe, of Melbourne, in the colony of 
Victoria, auctioneer,

Respectfully showeth,
That on the twenty-seventh day of November last an election was held for one Member to 

serve in the Legislative Council of the colony of Victoria to represent the North-Eastern Electoral 
Province.

That your Petitioner was a candidate at the said election.
That James Stewart Butters, Esquire, and John Turner, Esquire, were the only other candi

dates at the said election.
That as the result of the said election the returning officer announced that James Stewart 

Butters, Esquire, had received 1,865 votes, that John Turner, Esquire, had received 1,495 votes, 
and that your Petitioner had received 447 votes ; and thereupon the said returning officer publicly 
declared that the said James Stewart Butters, Esquire, had received the majority of votes, and was 
duly elected as Member as aforesaid, and such returning officer made his return accordingly.

That your Petitioner has been informed, and believes, that the said James Stewart Butters 
was at the time of his said election incapable of being lawfully elected a Member of the Legislative 
Council of Victoria, and is incapable of sitting or voting in the said Council by reason of his not 
having been possessed at the time of his election of the qualification required by law necessary to 
entitle him to be elected as a member of the said Council, in that he had not for one year previous to 
such election been legally or equitably seised of or entitled to an estate of freehold in possession for 
his own use and benefit in lands or tenements in Victoria of the annual value of One hundred pounds 
above all charges and incumbrances affecting the same respectively, within the meaning of the 
eleventh section of the Act for the Reform of the Constitution'No. DCCII., 1881.

(650 copies.)— 6064.
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That your Petitioner is advised and believes that by reason of the said James Stewart 
Butters having been so unqualified as aforesaid, and that your Petitioner having been informed by 
John Turner, Esquire, who received the next highest number of votes, that he the said John 
Turner, Esquire, did not intend to take any action in the matter, and that he has not done so, 
therefore your Petitioner is entitled to be declared duly elected a Member of the Legislative Council 
for the North-Eastern Province, and to have his name inserted in the return to the said Writ in 
the place of the said James Stewart Butters, Esquire.

Your Petitioner, therefore, respectfully prays that you will communicate the matter of this 
petition to the Legislative Council of Victoria in order that the case of your Petitioner may be 
referred to a Committee of the said Council duly authorized to receive, inquire into, and report 
upon the same according to law.

And your Petitioner further prays that, in the event of the said Committee reporting that 
the said James Stewart Butters, Esquire, was not at the time of the said election possessed of the 
necessary qualification to entitle him to be so elected, that the said Council will be pleased to 
declare the said Returning Officer’s return void as respects the said James Stewart Butters, Esquire, 
and to amend the said return to the said writ by taking out the name of the said James Stewart 
Butters, Esquire, and inserting in its place the name of your Petitioner, and to declare your 
Petitioner duly elected as a Member of the Legislative Council of Victoria for the North-Eastern 
Province.

And that your Petitioner may have such further or other relief as the circumstances of the 
case may require, or as to the said Committee or the said Legislative Council may seem meet.

And your Petitioner will ever pray, &c.

JO H N  HANLON K N IPE.
Witness—A . E . L a w f o r d .

Collins-street west, Melbourne, the eleventh day of December, One thousand eight hundred and
eighty-eight.

The Honorable H. Cuthbert moved, That the above Petition be referred to “ The Committee of 
Elections and Qualifications ” for consideration and report.

Question—put and resolved in the affirmative.

6 . P a p e r s .— The Honorable IL. Cuthbert presented, by command of His Excellency the Governor—
Charitable Institutions.—Report of Inspector for the Year ended 30th June, 1888.

Ordered to lie on the Table.

The Honorable H. Cuthbert presented, pursuant to Act of Parliament—
Exhibition Trustees.— Statement* of Income and Expenditure for the Year ended 30th June, 

1888.
Shire of Yarrawonga Waterworks Trust.—Application for an Additional Loan of £7,000.— 

Detailed Statement and Report.
Severally ordered to lie on the Table.

The Honorable H. Cuthbert presented—
Licensing Act^-Convictions under.—Return to an Order of the Legislative Council, dated 31st 

October last, for a return showing particulars of all convictions under the 98th section of 
the Licensing Act 1885, distinguishing between the first, second, and third offences, and 
showing the penalties in each case, also showing the names of all persons declared 
“ disqualified ” under the said section, and the period of disqualification, and the names of 
any such disqualified persons (if any) to whom a licence has been subsequently granted. .

Alfred Graving Dock—Estimate of Cost of lengthening the—to 550 feet.
Severally ordered to lie on the Table and to be printed.

7 . P e t it io n .— The Honorable C. J . Ham presented a Petition from certain Chinese residents in the
Colony of Victoria, praying that they might be heard by counsel at the Bar of the Council in 
opposition to the Chinese Immigration Restriction Bill.

Petition read and ordered to lie on the Table.

8. P o st p o n e m e n t  of O r d e r  o f  t h e  D a y .—The Council ordered that the consideration of the 1st
Order of the Day be postponed until after the consideration of the 7th Order for to-day.

9 . M e m b e r s  o f C o u n c il  B i l l .— The Order of the Day for the further consideration of this Bill in Com
mittee of the whole Council having been read—The President left the Chair, and the Council 
resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable N. Thornley having reported that the Com
mittee had gone through the Bill and agreed to the same with amendments, the Council ordered the 
same to  be taken into consideration to-morrow.—Bill as amended to be printed.

10. M e s s a g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of 
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 

e<restrain Persons employed in the Public Service from  accepting or holding any office or employ- 
“ ment other than in connection with the duties o f  their offices in the Public Service,” and acquaint 
the Legislative Council that the Legislative Assembly have agreed to the amendments made in such 
Bill by the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Deer., 1888.
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11. M essa g e  from  t h e  L e g isl a t iv e  A sse m b l y .—The President announced to the Council the receipt

of the following Message from the Legislative Assembly:—
M r. P r e s i d e n t —

The Legislative Assembly ti'anstinit to the Legislative Council a Bill intituled “ An Act for 
“ the further Restriction o f Chinese Immigration,” with which they desire the concurrence of the 
Legislative Council.

A . ’ M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Deer., 1888.

12. C h in e se  I m m ig ra tio n  R e s t r ic t io n  B il l .—The Honorable H. Cuthbert moved, That the Bill trans
mitted by the above Message, intituled “ An Act for the further Restriction of Chinese Immigration, 
be now read a first tiine. *

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time to-morrow.

13. M essag e  from  t h e  L e g is l a t iv e  A s se m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

Mr. P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 
“make better provision fo r thê  appointment, promotion, and control of Officers and others in the service 
“ of the Parliament of Victoria,” with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Dec., 1888.

14. O ffic er s  of P a r l ia m e n t  B il l .—The Honorable H. Cuthbert moved, That the Bill transmitted by
the above Message, intituled “ An Act to make better provision fo r the appointment, promotion, and 
“ control of Officers and others in  the service o f the Parliament o f Victoriaf be now read a first 
time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time to-morrow.

15. M essag e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

Mr. P r e s id e n t  —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ amend ‘The Sales by Auction Statute 186Jfj” with which they desire the concurrence of the 
Legislative Council.

M. H. DAVIES,
Legislative Assembly- Chamber, Speaker.

Melbourne, 11th Deer., 1888.

16. A uctio n  S ales  S t a t u t e  A m en d m en t  B il l .—The Honorable J .  Bell moved, That the Bill trans
mitted by the above Message, intituled “ A n Act to amend 6 The Sales by Auction Statute 186Jf ” 
be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time to-morrow.

17. Messag e  from  t h e  L e g isl a t iv e  A sse m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“amend 1 The Alining on Private Property Act 188A’ ” with which they desire the concurrence of 
the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Deer., 1888.
18. Min in g  on P r iv a t e  P r o p e r t y  A ct A m e n d m e n t  B il l .—The Honorable J . Bell moved, That the

Bill transmitted by the above Message, intituled “An Act to amend ‘The Mining on Private 
“ Property Act 1884,’ ” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 18th December instant.

19. M essa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ continue various Expiring Laws,” with which they desire the concurrence of the Legislative 
Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Deer., 1888.
20. E x p ir in g  L a w s  C o n t in u a n c e  B i l l .—The Honorable H. Cuthbert moved, That the Bill transmitted

by the above Message, intituled “ An Act to continue various Expiring Laios,” be now read a first 
time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered.to be printed, and read 
a second time to-morrow. ' . ............ *. u



21. M e ssa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ sanction the issue and application o f certain sums o f Money as Loans for Irrigation Works and 
“ Water Supply in the Country Districts, and for other purposes,” with which they desire the 
concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Deer., 1888.
22. W a t e r  S u p p l y  L o ans B il l .— The Honorable H. Cuthbert moved, That the Bill transmitted by the

above Message, intituled “ A n Act to sanction the issue and application o f  certain sums o f Money 
“ as Loans fo r  Irrigation Works and Water Supply in the Country Districts, and fo r other 
“ purposes, ”
be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Thursday, 13th December instant.

23. M e ssa g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ revest certain Lands at Gemhrook in Her Majesty the Queen, and fo r  other purposes,” with which 
they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 11th Deer., 1888.
24. G em bro o k  L a n d s  R e v e s t in g  B il l .—The Honorable H. Cuthbert moved, That the Bill transmitted

by the above Message, intituled “ A n Act to revest certain Lands at Gembrook in Her Majesty the 
“ Queen, and fo r  oilier purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time Thursday, 13th December instant.

25. P o st po n e m e n t  of O r d e r s  o f t h e  D a y .—The Council ordered that the consideration of the-
following Orders of the Day be postponed until to-morrow :—

Lunacy Statute Amendment Bill.— Consideration o f amendments o f Legislative Assembly. 
Electoral Districts Alteration Bill.— To be read a third time.
Electoral Act 1865 Amendment B ill.— To be read a second time.
Marine Stores Bill.-—To be read a second time.
Banking Companies Registration Bill.— To be read a second time.
Noxious Insects Bill.— To be fwrther re-considered in Committee.
Distress fo r Rent Law Amendment Bill.— To be further re-considered in  Committee.
Banking Companies Securities B ill.— To be read a second time.
Amalgamation o f Companies Bill.— To be read a second time.
Mercantile Finance, Trustees, and Agency Company of Australia Limited Bill.— Adjourned 

debate on second reading.
Residence Areas Act further Amendment Bill.— To be read a second time.
Deposit o f Silt Bill.— To be read a second time.

The Council adjourned at twenty-eight minutes to twelve o’clock until to-morrow at half-past four o'clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4 . P a p e r s .— The Honorable H. Cuthbert presented, by command of His Excellency the Governor—

Public Service Board Report.
The Observatory.—Twenty-third Report of the Board of Visitors to—together with the Annual 

Report of the Government Astronomer.
Severally ordered to lie on the Table.

5. Ch in e s e  P e t it io n .—The Honorable C. J . Ham moved, pursuant to notice, That the Petition of the
Chinese residents that they may be heard at the Bar of the Council by Counsel against the provi
sions of the Bill for the Restriction of Chinese Immigration be granted.

Debate ensued.
Motion, by leave, withdrawn.

6. M a l d o n  a n d  L a a n e c o o r ie  R a il w a y .—The Honorable W. A. Zeal moved, pursuant to amended
notice, That, in the opinion of this House, the construction of the Maldon and Laanecoorie Railway 
by any other route than that recommended by the Railways Commissioners should not be proceeded 
with until Parliament shall have a further opportunity of considering the matter.

Debate ensued.
Question—put and resolved in the affirmative.

7. M e ssa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“further amend ‘ The Licensing Act 1885,’ ” with which they desire the concurrence of the Legislative 
Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 12th Deer., 1888.
8. L ic e n sin g  A ct A m e n d m e n t  B i l l .— The Honorable II. Cuthbert moved, That the Bill transmitted

by the above Message, intituled “ An Act to further amend ‘ The Licensing Act 1885,’ ” be now read 
a first time.

Question—put and resolved in the affirmative—Bill read a first time, ordered to be printed, and read 
a second time to-morrow.

9. P e t it io n .—The Honorable J . Balfour presented a Petition from certain State School Teachers now
employed in the Department of Education, praying that to the Second Schedule of the Teachers 
Bill, page 7, line 22, after the words “ first female assistants of Third Class Schools” the words “ or 
as second female assistants of First Class Schools ” be added.

Petition received, read, and ordered to lie on the Table.
10. M in in g  A c c id e n ts  I n q u e s t s  B il l .—The Honorable W . P. Simpson moved, That this Bill be now 

read a second time.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable W. P. Simpson moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable W. P. Simpson, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had "one through the Bill and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration to-morrow.—Bill as amended to be printed.

(650 copies.)— 6105.
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11. M e s sa g e  from  t h e  L e g is l a t iv e  A sse m bly .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s id e n t  —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ ctpply a sum out of the Consolidated Revenue to the service o f the year ending on the thirtieth day 
“ of June, One thousand eight hundred and eighty-nine, and to appropriate the Supplies granted in 
“ this Session of Parliament,” with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 12th Deer., 1888.

12. A p p r o p r ia t io n  B i l l .— The Honorable H. Cuthbert moved, That the Bill transmitted by the above
Message, intituled 66 An Act to apply a sum out o f the Consolidated Revenue to the service o f the year 
“ ending on the thirtieth day of June, One thousand eight hundred and eighty-nine, and to appro- 
“ priate the Supplies granted in this Session of P a r lia m e n tbe now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time Tuesday, 18th December instant.

13. S p a r r o w s  D e s t r u c t io n  B i l l .—The Order of the Day for the further consideration of this Bill in
Committee of the whole Council having been read—The President left the Chair, and the Council 
resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Wednesday, 19th December instant, again resolve itself into the 
said Committee.

1 4 . M e s s a g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r. P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ authorize the raising o f  Money fo r  Railways and Irrigation Works, and fo r  other purposes,” 
with which they desire the concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 12th Deer., 1888.

15. R a il w a y  L o a n  B i l l .—The Honorable Sir J . Lorimer moved, That the Bill transmitted by the above
Message, intituled u An Act to authorize the raising o f Money fo r  Railways and Irrigation Works, 
“ and fo r  other purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time to-morrow.

16. M e m b e r s  o f  C o u n c il  B i l l .— On the motion of the Honorable II. Cuthbert, the Council adopted the
Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable II. 
Cuthbert, read a third time and passed.

The Honorable II. Cuthbert moved, That the following be the title of the B ill: —
“ A n Act to amend the Acts relating to the Election o f Members to serve in and the Constitution 

“ o f  the Legislative Council.”
Question—put and resolved in the affirmative.
Ordered—That the Bill be transmitted to the Legislative Assembly, with a Message desiring their 

concurrence therein.

17. P o st p o n e m e n t  o f  O r d e r s  of  t h e  D a y .—The Council ordered that the consideration of Orders
5 to 9 be postponed until after the consideration of the 10th Order for to-day.

18. D isc h a r g e  o f O r d e r  of t h e  D a y .—On the motion of the Honorable II. Cuthbert, the following
Order of the Day was read and discharged:—

Electoral Districts Alteration Bill.— To be read a third time.

19. E l e c t o r a l  D ist r ic t s  A l t e r a t io n  B i l l .—The Honorable H. Cuthbert moved, That this Bill be
re-committed to a Committee of the whole Council for re-consideration of new clause A and other 
verbal amendments.

Question—put and resolved in the affirmative.
And, on the further motion of the Honorable II. Cuthbert, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the re-consideration of new clause A and other 
amendments.

The President resumed the Chair; and the Honorable Dr. Dobson having reported that the Committee 
had agreed to the Bill with further amendments, the Council ordered the same to be taken into 
consideration this day.

Gn the motion of the Honorable II. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill, and ordered the Bill to be read a third time to-morrow.
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50. A uc tio n  S a l e s  S t a t u t e  A m e n d m e n t  B i l l .—The Honorable J . Bell moved, That this Bill be now 

read a second time.
Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J . Bell moved, That this Bill be now committed to a Committee of the whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Bell, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the 
same to be taken into consideration to-morrow.

E x p ir in g - L a w s  C o n t in u a n c e  B il l .—The Honorable H. Cuthbert moved, That this Bill be now 
read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill and agreed to the same without amendment.
On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee of 

the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:—
“ An Act to continue various Expiring L aw s”

Question—put and resolved in the affirmative.
Ordered—That a message be transmitted to the Legislative Assembly acquainting them that the

Council have agreed to the Bill without amendment.
22. L un ac y  S t a t u t e  A m e n d m en t  B il l .—The Order of the Day for the consideration of the amendments 

made by the Legislative Assembly in this Bill having been read, on the motion of the Honorable
H. Cuthbert, the said amendments were read, and are as follow:—
(1.) Clause 1, at the end of the clause insert “ Part I I I .—Miscellaneous.”
(2.) Clause 8, line 41, page 3, after “ shall” insert as modified “ by the provisions of this Act.”
(3.) Clause 10, line 14, after “ inspector ” omit all words down to and inclusive of “ shall” in line 

16, and insert “ entertain no doubt of the sanity of the patient, and is clearly of opinion 
that such patient does not require treatment or control, he shall endorse upon the order and 
enter in the books to be kept in such receiving house his opinion that such patient is not 
insane and does not require treatment or control, and, if required by the patient, shall give a 
certificate of such opinion to the patient, and the patient shall be at once discharged from 
such receiving house. But if the superintendent, deputy-superintendent, or inspector, 
although he personally may be of opinion that the patient is not insane and does not require 
treatment or control, yet thinks the matter doubtful and that it would be better that he 
should take the opinion of a medical practitioner as to the sanity of the patient, or as to the 
patient requiring treatment or control, he shall.”

(4.) Same clause, line 21, omit “ consent or.”
(5.) Clause 12, line 31, after “ patient” insert “ or if the patient be a person who comes within the 

Regulations by the Governor in Council under this Act for boarding-out patients, and the 
Inspector be of opinion that such patient will be, from the nature of his case, more fit for 
treatment as a boarded-out patient, the Inspector shall take the necessary steps for boarding- 
out such patient.-”

(6.) Clause 13, lines 10, 11, and 12, page 6, omit “ and the patient shall be conveyed to such 
asylum or philanthropic hospital under the direction of the inspector accordingly, and insert 
“ or if the patient be a person who comes within the regulations by the Governor in Council 
under this Act for boarding-out patients, and the inspector be of opinion that such patient 
will be from the nature of his case more fit for treatment as a boarded-out patient, the police
magistrate shall give the necessary order, and the inspector shall take the necessary steps for
boarding-out such patient accordingly.

(7.) Clause 16, line 27, omit 66 has ” and insert “ have.”
(8.) Clause 20, line 36, after “ patient” insert “ has been delivered over to the custody and care of 

any relative or friend under section sixty-two of the Principal Act, and whenevei any 
patient.”

(9.) Same clause, line 38, omit “ on leave.”
(10.) Same clause, line 39, after “ patient ” insert “ in such last-mentioned case.”
(11.) Same clause, line 43 (at the beginning of the line) omit “ such >} and inseit the.
(12.) Clause 27, line 15, omit “ not being an idiot.”
(13.) Clause 31, line 23, after “ inspector ” insert “ or the superintendent.”
(14.) Clause 42, line 18, after “ hospital ” insert “ superintendent of such philanthropic hospital.
(15.) Clause 44, line 33, after “ inspector” omit “ and such medical practitioner shall be paid by the

governors of the hospital the sum of Five pounds five shillings for each of such visits, which 
fee shall be deemed to include remuneration for each report. ^

(16.) Clause 46, line 11, page 14, after “ shall” insert “ for each default”
(17.) Clause 47, line 18, after “ lunacy” insert “ and to the inspector.”
(18.) Same clause, line 22, after “ lunacy ” insert “ and to the inspector.”



(19.) Same clause, line 25, after “ notice ” insert “ statement.”
(20.) Same clause and line, after “ order ” insert “ or either of them.”
(21.) Same clause, lines 25 and 26, omit “ to the Master-in-Lunacy.”
(22.) Clause 50, line 26, after “ lunacy ” insert “ and to the inspector.”
(23.) Clause 51, line 42, after “ lunacy ” insert “ and to the inspector.-”
(24.) Clause 52, line 14, omit “ two ” and insert “ one.”
(25.) Clause 53, line 20, after “ for ” insert “ inspecting.”
(26.) Clause 79, line 27, after “ may ” insert “ after public notice.”
(27.) After clause 81, insert the following new clause :—

A. Where upon the making of an order by the justices under the Prin- Justices making 
cipal Act as amended by this Act for the reception of patients into a receiving pltfenfto m“ 
house any person standing in any of the relations to the patient in the last pre- ^°eî | ehouse 
ceding section mentioned is then present the said justices may proceed in such for paymenuJ* 
manner and make such order for the payment by such person of such sum for the “ fluve then by 
maintenance of the patient mentioned in such order as though a summons had present, 
been duly issued against such person under the provisions of the next succeeding section, and 
such order shall have the like force and effect and be enforceable as if the same had been 
made upon a summons as hereinafter provided.

(28.) Clause 87. Omit this clause.
(29.) After clause 96 (the last clause of the Bill) insert “ Part I I I .—Miscellaneous.”
(30.) Insert new clause—

B. Notwithstanding anything contained in the principal Act or in the “ Public Retirement of 
Service Act 1883 ” the Governor in Council may in. the case of any officer discharging offlcers- 
duties under either the principal Act or this Act who either before or after the passing of this Act 
may have attained the age of sixty years if such officer be able and willing to continue in the 
performance of his duties direct such officer to continue in the service during the pleasure of the 
Governor in Council or for such fixed time as the Governor in Council shall in each case direct 
and in such latter case it shall be lawful for the Governor in Council from time to time to renew 
the time of such continued service for such fixed periods as to the Governor in Council shall seem 
fit subject however to the proviso following, that is to say :—That every such officer shall retire 
from the service upon his attaining the age of sixty-five years, and nothing in this section shall 
affect the right to any superannuation or other allowance to which officers appointed before the 
passing of the Act No. 710 may be entitled or shall it give any right or claim to any superannuation 
or other allowance to officers appointed since the passing of the said last-mentioned Act.

(31.) Insert new clause—
C. The provisions of section one hundred and eighty-eight of the Principal Act sec. iss 

shall extend to all persons matters and things within the provisions of this Act, and ®5̂®ndedt0 
such section shall be read as though such several persons matters and things had
been severally expressed and referred to therein.

(32.) The Seventh Schedule (No. 1), page 28, in line 3, after “ h e ” insert [ “ or she.”]
The Seventh Schedule (No. 2), in line 4, after “ he ” insert [ “ or she.”]

(33.) After the Tenth Schedule, insert the following new schedule:—

SCHEDULE B.
(34.) E oiim to  b e  u s e d  w h e n  R e l a t iv e  p r e s e n t  a t  C o m m itm ent  to R ec e iv in g - H o u se .

In the matter of “ The Lunacy Amendment Act 1888.”
B e it remembered that on the day of it appearing to the undersigned

Justices of the Peace that of now being present
before us is the* of a patient brought before * Father, son,
us under the Principal Act and the said Lunacy Amendment Act 1888, and (a^ecas^0’ 
ordered by us to be sent to the receiving house at and the said maybe).
\_here insert name o f fa ther , son, husband, <̂ c.] not having shown a sufficient cause to the 
contrary: We hereby adjudge that the said shall pay to the Master-in-
Lunacy the sum of for the maintenance of the said patient from the date
of this order until the expiration of the third day after the said patient shall have been
received into the said receiving house, and we further adjudge that the said
shall pay to the said Master-in-Lunacy the ^ ^ ^ l y  sum shillings for the
future maintenance of the said patient from the said third day after the said patient shall 
have been so received into the said receiving house until the said patient’s death or discharge
from treatment as a patient under the said Acts, the first of such payments to be
made on the tenth day after the said patient shall have been received in such receiving house
unless such patient shall have been sooner discharged.

Given under our hands and seals this day of at
(35.) The Eleventh Schedule, in the heading of the schedule insert “ Form to be used where relative

summoned.”
(36.) Same schedule, line 6, after “ h e ” insert “ \_or she].”
(37.) Same schedule, under “ Order for Maintenance, &c.,” line 6, after “ he ” insert “ [or she].”
(38.) Same schedule, page 31, under “ Order for Contribution to Maintenance,” in line 9, page 31,

after “ he ” insert “ [or she].”
(39.) In line 15 after “ his ” insert “ [or her].”
And the said amendments having been read a second time—
On the motion of the Honorable II. Cuthbert, the Council agreed to the several amendments 

numbered 1 to 11, 13 to 19, 21 to 39.
On the motion of the Honorable II. Cuthbert, the Council disagreed to amendment No. 12 ; and
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On the motion of the Honorable H. Cuthbert, the Council ordered that amendment numbered 20 be 
amended by inserting “ any or ” after the first word “ or.”

Ordered—That the Bill be returned to the Legislative Assembly with a Message acquainting them that 
the Council have agreed to some of the amendments made by the Legislative Assembly in this Bill, 
have disagreed with one of the said amendments, and have agreed to one of the said amendments 
with an amendment with which they desire the concurrence of the Legislative Assembly.

23. M a r in e  S to res  B il l .—The Honorable J . Bell moved, That this Bill be now read a second time.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J. Bell moved, That this Bill be now committed to a Committee of the whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Bell, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move that the Committee may have leave to 
sit again.

Resolved—That the Council will, to-morrow, again resolve itself into the said Committee.

24. P o stpo n e m en t  o f O r d e r s  o f t h e  D a y .—The Council ordered that the consideration of the
following Orders of the Day be postponed as under:—

State School Teachers Bill.— To be read a second time.
Chinese Immigration Restriction Bill.— To be read a second time.
Officers of Parliament Bill.— To be read a second time.
Electoral Act 1865 Amendment Bill.— To be read a second time.
Banking Companies Registration Bill.— To be read a second time.
Amalgamation o f Companies Bill.— To be read a second time.
Noxious Insects Bill.— To be further re-considered in Committee.
Distress for Rent Law Amendment Bill.— To be further re-considered in Committee,
Banking Companies Securities B ill.— To be read a second time.
Mercantile Finance, Trustees, and Agency Company of Australia Limited Bill.—Adjou/rned 

debate on second reading.
Residence Areas Act further Amendment Bill.— To be read a second time.
Deposit o f Silt Bill.— To be read a second time.

The Council adjourned at half-past eleven o’clock until to-morrow at half-past four o'clock.

JO H N  BARKER,
Clerk o f the Legislative Council.
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1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4 . M e ssa g e  from  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt

of the following Message from the Legislative Assembly :—
M r. P r e s id e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to
“ further amend the 1 Lunacy Statute] ” and acquaint the Legislative Council that the Legislative
Assembly do not insist on their amendment in this Bill with which the Legislative Council have 
disagreed, and that they have agreed to the amendment made by the Legislative Council in an 
amendment of the Legislative Assembly.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 13th Deer., 1888.

5. M e ssa g e  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The following Message from His Excellency
the Governor was presented by the Honorable H. Cuthbert, and the same was read, and is as 
follows :—

HENRY B. LOCH,
Governor.

Pursuant to the provisions of section 36 of the Constitution Act, the Governor transmits to 
the Legislative Council, for their consideration, the following amendments, which he desires to be 
made in the Bill intituled ^ A n Act fo r the regulation o f Companies authorized to act as Executors, 

Administrators, and Trustees, and in other fiduciary capacities ” :—
Clause 2, lines 5 and 6 of the clause, omit the words “ which has been or may be.”
Clause 3, line 16, omit the word “ their ” and substitute “ his.”
Clause 4, line 7 of the clause, after the words “ conferred upon it ” insert the words “ by the 

special Act or Acts relating to such trustee company.-”
Lines 11 to 17 of the clause, omit the words commencing “ except by depositing” in line 

11 down to and inclusive of the words “ in any one bank” in line 17.
At the end of the clause add the following words :—“ Provided that notwithstanding any

thing in this section contained any trustee company may deposit any moneys of which 
it has control under the powers conferred upon it by the Special Act or Acts relating 
to such trustee company with any banking company or banking corporation having a 
subscribed capital of at least Three hundred thousand pounds; a paid-up capital of at least 
One hundred and fifty thousand pounds, and a reserve of at least Fifty thousand pounds, 
and which does not as part of its ordinary business buy and sell land or shares or other 
property, but no trustee company shall so deposit with any banking company or banking 
corporation more than the sum of Twenty thousand pounds on behalf of any one estate 
of which it has control.-”

Clause'5, line 4 of the clause, after “ venture” insert “ or.”
Page 3, line 11, after the word “ every” omit the word “ such,” and after the word “ com

pany ” insert the words “ existing at the time of the passing of this Act.”
Clause 6, line 1, omit the word “ restriction” and substitute the word “ provision,” and after 

the word “ A c t” omit the words “ heretofore passed” and insert the words “ in force at 
the time of the passing of this Act.”

Government Offices,
Melbourne, Deer. 12th, 1888.

On the motion of the Honorable H. Cuthbert, the Council agreed to the several amendments recom
mended by His Excellency the Governor, and ordered 'the Message' to be transmitted to the 
Legislative Assembly with a Message requesting their concurrence therewith.

(760 copies.)—6137.



6. B a n k in g  C o m p a n ie s  R e g ist r a t io n  B i l l .— The Honorable Sir J . Lorimer moved, That this Bill be
now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Sir J . Lorimer moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the same 
to be taken into consideration this day.

7. P o st p o n e m e n t  of O r d e r s  o f t h e  D a y .—The Council ordered that the consideration of the 2nd
and 3rd Orders be postponed until after the consideration of the 5th Order for to-day.

S. C h in e s e  I m m ig r a t io n  R e s t r ic t io n  B il l .—The Honorable II. Cuthbert moved, That this Bill be 
now read a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, this day, again resolve itself into the said Committee.

9. E l e c t o r a l  D ist r ic t s  A l t e r a t io n  B i l l .—T h e President having reported that the Chairman of 
Committees had certified that the fair print of this Bill was in accordance with the Bill as reported— 
Bill, on the motion of the Honorable II. Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:—
“ A n Act to provide fo r the alteration o f the Boundaries o f certain Electoral Districts, and for 

other purposesA
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

10. O f f ic e r s  of P a r l ia m e n t  B il l .—The Honorable II. Cuthbert moved, That this Bill be now read
a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable II. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable II. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill and agreed to the same with amendments.
On the motion of the Honorable II. Cuthbert, the Council adopted the Report from the Committee of 

the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable II. Cuthbert moved, That the following be the title of the Bill :—
“ An Act to malic better provision for the appointment, promotion, and control o f Officers and 

“ others in the service o f the Parliament o f Victoria.”
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting 

them that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

11. W a t e r  S u p p l y  L o ans B i l l .— The Honorable J . Bell moved, That this Bill be now read a second
tim e.

Question—put and resolved in the'affirmative.—Bill read a second time.
The Honorable J . Bell moved, That this Bill be now committed to a Committee of the whole Council. 
Question—put and resolved in the affirmative. _
And, on the further motion of the Honorable J . Bell, the President, left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same without amendment.
On the motion of the Honorable J . Bell,* the Council adopted the Report from the Committee of the 

whole on this Bill..



c.: The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable J .  
Bell, read a third time and passed.

The Honorable J . Bell moved, That the following be the title of the B ill:—
“ An Act to sanction the issue and application o f certain sums o f Money as Loans for Irrigation 

“ Works and Water Supply in the Country Districts, and fo r other purposes.”
Question—put and resolved in the affirmative.
Ordered^—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

T2.: G em bro ok  L a n d s  R e v e s t in g  B il l .'1—The Honorable II. Cutlibert moved, That this Bill be now 
read a second time.

Question—put and resolved in the affirmative.^—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same without amendment.
On the motion of the Honorable H. Cuthbert the Council adopted the Report from the Committee of 

the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable II. Cuth
bert, read a third time and passed.

The Honorable II. Cuthbert moved, That the following be the title of the B ill:—
“ An Act to revest certain Lands at Gembrook in Her Majesty the Queen, and fo r  other 

“ purposes.”
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

13. R a il w a y  L o an  B il l . —The Honorable Sir J . Lorimer moved, That this Bill be now read a second
time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Sir J . Lorimer moved, That this Bill be now committed to a Committee of the 

whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson- reported that the Committee had 

gone through the Bill, and agreed to the same without amendment.
On the motion of the Honorable Sir J . Lorimer, the Council adopted the Report from the Committee

of the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of
. this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable Sir J . 

Lorimer, read a third time and passed.
The Honorable Sir J . Lorimer moved, That the following be the title of the B ill:—

“ An Act to authorize the raising o f  Money fo r  Railways and Irrigation TVorhs, and fo r
“ other purposesR

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

14. M a r in e  S to r e s  B il l .—The Order of the Day for the further consideration of this Bill in Committee
of the whole Council having been read—The President left the Chair, and the Council resolved 
itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair; and the Honorable Dr. Dobson liaviug reported that the Committee 
had gone through the Bill and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration on Tuesday, 18th December instant.—Bill, as amended, to be 
printed.

15. E l ecto r al  A ct 1865 A m e n d m e n t  B il l .—The Honorable II. Cuthbert moved, That this Bill be
• now read a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, on Tuesday, 18th December instant, again resolve itself into 
the said Committee. -



16. P o st po n e m e n t  of O r d e r s  of  t h e  D a y .—The Council ordered that the consideration of th e  
following Orders of the Day be postponed until Tuesday, 18th December instant:—

Licensing Act Amendment Bill.— To be read a second time.
State School Teachers Bill.— To be read a second time.
Auction Sales Statute Amendment B ill.— Adoption o f report.
Amalgamation o f Companies Bill.— To be read a second time.
Noxious Insects Bill.— To be further re-considered in Committee.
Distress fo r Rent Lcno Amendment Bill.— To be further re-considered in Committee.
Mining Accidents Inquests Bill.— Adoption of report.
Banking Companies Securities Bill.— To be read a second time.
Mercantile Finance, Trustees, and Agency Company of Australia Limited Bill.— Adjourned 

debate on second recoding.
Residence Areas Act further Amendment Bill.— To be read a second time.
Deposit o f Silt Bill.— To be read a second time.

The Council adjourned at twenty-five minutes to twelve o’clock until Tuesday next at half-past four o'clock..

JO H N  BARKER,
Clerk o f  the Legislative Council
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s b |  flte irafmltngb
OF THE

T U E S D A Y ,  1 8 t h  D E C E M B E R ,  1 8 8 8 .

1 . The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer. : ' ' • -

4. T he Uommittee of E lections and Qualifications.— T he Honorable Sir J. Lorimer, Chairman,
■ !■ , brought up a Report from this Committee, ^
. u Report read, ordered to lie on the Table, and, together with the Proceedings, to be printed.

5. M essage from H is E xcellency the G overnor.— T he following Message from His Excellency
the Governor was presented by the Honorable H. Cuthbert, and the same was read, and is as 
follows :—

H E N R Y  B. LOCH, "• '
•  : Governor.    . . .. Message.

The Governor informs the Legislative Council that he has, on this day, at the Government 
House, given the Royal Assent to the undermentioned Acts of the present Session,; presented to 
him by the Clerk of the Parliaments, viz.:—  , .

. “ An Act to enable certain Lessees to Vote at the Election of Commissioners of Irrigation and
“ Water Supply Trusts under 6 The Irrigation Act 1886;’ and for other purposes!

“ An Act to restrain persons Employed in the.-Public Service-from accepting or holding any office 
“ or employment other than in connection with the duties of their offices in' the Picblic 
“ Service! v ,.: . . . ; ... ;

Government House, ... ■ ... .
Melbourne, 14th December, 1888......................................................................

Ordered to lie on the Table.

6. Message from H is E xcellency the G overnor.— T he following Message from His Excellency the
Governor was presented by the Honorable H. Cuthbert, and. the same was read, and is as follows :—  

H E N R Y  B. LOCH, . .
G o v e r n o r -• - - ■' Message.

The Governor informs the Legislative CounciPthat-he has, on this day, at the Government 
Offices, given the Royal Assent to the' undermentioned Acts of the present Session, presented to
him by the Clerk of the Parliaments, v iz .:—    '

“ An Act to continue various Expiring Law s! . " . . .
“ An Act to further amend the ‘ Lunacy Statute.'’ ” .

• ; 11 An Act to sanction the issue and application of certain sums of Money as Loans for Irrigation
• “ Works and Water Supply inthe Country Districts, andfor other purposes!

“ An Act to revest certain Lands at Gcmlrooh in Her Majesty the Queen, and fo r  other 
“purposes! .■ • ,

. . ; “ An Act to authorize the raising o f  Money fo r  Railways and Irrigation Works, and fo r
“ other purposes!

... Government Offices,
" Melbourne, 17th December, 1888. . .
Ordered to lie on the Table. - - . . .. .

7. P apers.-—-Tlie' Honorable II. Cuthbert presented, by command of H is Excellency the Governor—
Press Telegrams between Victoria and Western Australia. ‘
Statistical Register of the Colony of Victoria for the Year 1887—

Part IV .— Finance, &c. .. . . . ..
Part V .— Vital Statistics, &c.

Severally ordered to lie on the Table.



8. B a n k in g  Co m p a n ie s  R e g ist r a t io n  B il l .—On the motion of the Honorable Sir J . Lorimer, the
Council adopted the Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable Sir J . 
Lorimer, read a third time and passed.

The Honorable Sir J . Lorimer moved, That the following be the title of the B ill:—
“ An Act to f  urther amend ‘ The Companies Statute 186J+l ”

Question—put and resolved in the affirmative.
Ordered—That a Message be sent to the Legislative Assembly acquainting them that the Committee 

have agreed to the Bill without amendment.
9 . D isc h a r g e  o f  O r d e r  of t h e  D a y .— On the motion of the Honorable J . Bell, the following Order

of the Day was read and discharged :—
Auction Sales Statute Amendment B ill.— Adoption o f Report.

10. A u c t io n  S a l e s  S t a t u t e  A m e n d m e n t  B il l .—The Honorable J . Bell moved, That this Bill be
. re-committed to a Committee of the whole Council for re-consideration.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J .  Bell, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the re-consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Com

mittee had agreed to the Bill with amendments, the Council ordered the same to be taken into 
consideration this day.

On the motion of the Honorable J . Bell, the Council adopted the Report from the Committee of the 
whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable J. 
Bell, read a third time and passed.

The Honorable J . Bell moved, That the following be the title of the B ill:— .
“ An Act to amend ‘ The Sales by Auction Statute 1861+1 ”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

11. M in in g  A c c id e n t s  I n q u e st s  B il l .—On the motion of the Honorable W. P. Simpson, the Council
adopted the Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable W.
P. Simpson, read a third time and passed.

The Honorable W. P . Simpson moved, That the following be the title of the B ill:—
“ An Act to make better provision fo r the conduct o f Inquests concerning fa ta l Mining Accidents.” 

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting 

them that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

12. D isc h a r g e  o f  O r d e r  o f  t h e  D a y .— On the motion of the Honorable J . Bell, the following Order
of the Day was read and discharged :—

Marine Stores B ill— Adoption o f Report.
13. M a r in e  S t o r e s  B i l l .—The Honorable J . Bell moved, That this Bill be re-committed to a Committee

of the whole Council for re-cousideration of Clauses 8, 13, 16, 17, 18, 20, 21, 22, 29, 31, 34, and 38. 
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Bell, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the re-consideration of Clauses 8, 13, 16, 17, 18, 
20, 21, 22, 29, 31, 34, and 38 of this Bill.

The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 
agreed to the Bill with further amendments.

The Honorable J . Bell moved, That this Bill be re-committed to a'Committee of the whole Council 
for re-consideration of Clause 19.

Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J .  Bell, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the re-consideration of Clause 19 of this 
Bill.

The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 
had agreed to the Bill with a further amendment, the Council ordered the same to be taken into 
consideration this day.

14. M e s sa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt o f
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t  —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 

“ amend the Acts relating to the Election of Members to serve in and the Constitution of the Legislative 
“ Council,” and acquaint the Legislative Council that the Legislative Assembly have agreed to the 
same without amendment.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 18th Deer., 1888.



~15r M in in g  on  P r iv a t e  P r o p e r t y  A ct A m e n d m e n t  B il l .—The Honorable J . Bell moved, That this 
Bill be now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J . Bell moved, That this Bill be now committed to a Committee of the whole Council. 
Question—put and resolved in the affirmative. . ’
And, on the further motion of the Honorable J . Bell, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson.reported that the Committee had 

gone through the Bill, and agreed to the same with amendments.
On the motion of the Honorable J . Bell, the Council adopted the Report from the Committee of the

whole on this Bill, and ordered the Bill to he read a third time this day.

36. M essag e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

Mr. P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intiiuled “ An Act to 

“ make better provision fo r the Appointment, Promotion, and Control o f Officers and others in  the 
“ Service of the Parliament of V ic to r ia and acquaint the Legislative Council that the Legislative 
Assembly have agreed to the amendments made in such Bill by the Legislative Council.
Legislative Assembly Chamber, ' jj  DAVIES

Melbourne, 18th Deer., 1888. Speaker.

17. A pp r o p r ia t io n  B il l .—The Honorable Sir J . Lorimev moved, That this Bill be now read a second
time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Sir J . Lorimer moved, That this Bill be now committed to a Committee of the whole

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a -Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the same 
to he taken into consideration to-morrow;

18. C h in e se  I m m ig r a tio n  R e s t r ic t io n  B il l .— The Order of the Day for the further consideration of
this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave 
to sit again.

Resolved—That the Council will, this day, again resolve itself into the said Committee.

19. M a r in e  S to r e s  B il l .—The President having reported that the Chairman of Committees had
certified that the fair print of this Bill was in accordance with the Bill as reported—Bill, on 
the motion of the Honorable J .  Bell, read a third time and passed.

The Honorable J .  Bell moved, That the following be the title of the Bill: —
“ An Act to regulate the Business and to provide fo r  the Licensing o f Collectors o f Special Wares, 

“ Marine Stores, and Old Metals, and to provide fo r  the Licensing o f Decders in Special 
“ Wares, Marine Stores, and Old Metcds, and for amending 1 Tice Old Meted Dealers 
“ Act 1876:”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them that 

the Legislative Council have agreed to the same with amendments, and requesting their concurrence 
therein.

20. L ic e n sin g  A ct A m e n d m en t  B il l .—The Honorable H. Cuthbert moved, That this Bill be now read
a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same with amendments.
On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee

of the whole, and ordered the Bill to be read a third time to-morrow.—Bill, as amended, to be
printed.

21. M in in g  on P r iv a t e  P r o p e r t y  A ct A m e n d m e n t  B il l .—The President having reported that the
Chairman of Committees had certified that the fair print of this Bill "was in accordance with the Bill 
as reported—Bill, on the motion of the Honorable J . Bell, read a third time and passed.

The Honorable J . Bell moved, That the following be the title of the B ill:—
“ An Act to amend ‘ The Mining on Private Property Act 1 8 8 ”

Question—put and resolved in the affirmative.
Ordered-—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.



22. M essage from the L egislative A ssembly.— T he President announced to the Council the receipt-
of the following Message from the Legislative Assem bly:—

M r . P resident—
The Legislative Assembly transmit to the Legislative Council a B ill intituled “ An Act to- 

“ amend the Laio relating to the collection o f  Revenue Land the issue of Insurance Licences by the. 
“ Registrar-General and the Laio relating to the collection o f Revenue by Stamps,” with which they  
desire the concurrence of the Legislative Council.

M. II. D A V IE S ,
Legislative Assembly Chamber, Speaker.

Melbourne, 18th Deer., 1888.

23. S tamp D uties A mendment B ill.— T he Honorable H. Cutlibert moved, That the Bill transmitted
by the above- Message, intituled “ An Act to amend the Laio relating to the collection of Revenue and  
“ the issue o f Insurance Licences by the Registrar-General and the Law relating to the collection of 

, “ Revenue by Stam ps,” be now read a first time.
Question—put and resolved in; the affirmative.—-Bill read a first time, ordered to be printed and 

read a second time to-morrow.,

24. S tate S chool T eachers B ill.—T he Honorable H. Cuthbert moved, That this Bill be now read
a second time. '

Question— put and resolved in the affirmative.— B ill read a second time.
- The Honorable II. Cuthbert moved, That this B ill be now committed to a Committee of the whole-

Council. ;;: -.: , . .. .  ...... ■
Question— put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same with amendments. . . . . . . . .
On the motion of the Honorable II. Cuthbert, the Council adopted the Report from the Committee of

the whole on this B ill, and ordered the B ill to be read a third time to-morrow.— B ill, as amended, to
be printed; ‘ ,

25. M essage from the L egislative A ssembly.— T he President announced to the Council the receipt of
the following Message from the Legislative Assembly

M r . P resident—  - -
The Legislative Assembly transmit to the Legislative Council a B ill intituled “ An Act to

.v . . . '-.■̂ ■airimdA'The -IHs&ipUne Act 1870  ’ 'and the Acts amending the same, and fo r  other purposes,” with
:■ .w hich  they .desire-the concurrence'of the Legislative Council. ..

, ..„n ^ v*v.;rwa‘̂ yn>pxm:>i>-vn, ■ ,  v : . ' : : . M. II. D A V IE S,
Legislative Assembly Chamber, Speaker.

• Melbourne, 18th Decry :1888v: . • -'--r • ■■

'. 2.6. D isc ip lin e  A c t  Amendment ^iLL-r^The- Honorable. Sir. J , L#orimer; .moY.ed^-^hAtvth^Elill /transmitted 
; by the above: ̂ Message, intituled ‘' A n  Act to amend ‘ The Discipline Act 1870 Ipmcltjie Acts amending

“ the same, and fo r  other purposes,” be now read a, first T i m e . ' ’i - -....
Question— put and resol,ved in the affirmative.-— il) readja, first, time,..ordered to ;,bc.p riii;ted> and read a 

second time to-morrow.

- 27^, R esidence  A reas A ct F urther A mendment B ile.—T he Honorable D; .Cl Sterry moved, That this-
• - - V > .'. B ill be how read a second time. >• . v\.v , ; v.- , ; .vf1 ..u w ..

Question — put and resolved in the affirmative.— Bill read a second time. ■ .
The Honorable D . C. Sterry moved, That this -B ill,be now committed, to,a,Committee- of the whole

- Council. , .  - . ... . . . .  " , .  .. ■
Question— put and resolved.in the affirmative. - - y  .
And, oh the further motion of the Honorable D. C. Sterry, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair, and the-Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same without amendment, the Council ordered the same 
to be taken into consideration this day. . . . .

On the motion of the Honorable D. C. Sterry, the Council adopted the Report from -the Committee of 
■ • the whole on this B ill. -

The President having reported that the Chairman of Committees had certified that the. fair print of 
this Bill was in accordance with the Bill as reported— Bill, on the motion of the Honorable D. C. 
Sterry, read a third time and passed.

The Honorable D. C. Sterry moved, That the following be the, title of the B i l l :—
“ A n Act to fu rth er amend ‘ The Residence Areas Act 1881:, ” -

Question— put and resolved in the affirmative.
Ordered— That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.
And the Council having continued to sit till after Tw elve of the clock,

• ' ' . W E D N E SD A Y , 19tii D EC EM BER , 1888. ; ' " ...........:
28. E lectoral A ct 1865 A mendment B ill .— T he Order o f the Day for the further consideration of 

this Bill in Committee of the whole Council having been read— The President left the Chair, and 
the Council resoTved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair, and the Honorable Dr. Dobson reported that the Committee had 
made progress in the Bill, and that he was directed to move, That the Committee may have leave to 
sit again. , ,. .

Resolved— That the Council will, this day, again resolve itself into the said Committee.
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29. M e ssa g e  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council a Bill intituled 66 A n  Act to 
“ amend the Acts relating^ to the Melbourne Harbor Trust” with which they desire the concurrence 
of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker

Melbourne, 19th Dec., 1888.

30. M e l b o u r n e  H a r b o r  T r u st  A cts A m e n d m e n t  B i l l .— The Honorable Sir J . Lorimer moved, That
the Bill transmitted by the above Message, intituled 66 An Act to amend the Acts relating to the 
Melbourne “ Harbor T ru st” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time this day.

The Honorable Sir J . Lorimer moved, That this Bill be now read a second time.
Question—put and resolved in the affirmative.—Bill read- a second time.
The Honorable Sir J . Lorimer moved, That this Bill be now committed to a Committee of the 

whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill and agreed to the same without amendment, the Council ordered the 
same to be taken into consideration this day.

On the motion of the Honorable S ir'J. Lorimer, the Council adopted the Report from the Committee 
of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of this 
Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable Sir J . 
Lorimer, read a third time and passed.

The Honorable Sir J . Lorimer moved, That the following be the title of the B ill;—
“ An Act to amend the Acts relating to the Melbourne Harbor Trust.”

Question—put. and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

31. D isc h a r g e  of  O r d er s  of  t h e  D a y .— The Council ordered that the following Orders of the Day be
read and discharged :—

Noxious Insects Bill.— To be further re-considered in Committee.
Distress fo r Rent Law Amendment Bill.— To be further re-considered in Committee.
Mercantile Finance, Trustees, and Agency Company of Australia Limited Bill.— Adjourned 

debate on second reading.
Ordered—That the said Bills be withdrawn.

32. P o stpo n e m en t  of O r d e r s  o f t h e  D a y .—The Council ordered that the following Orders of the
Day be postponed until this day:—

Banking Companies Securities Bill.— To be read a second time.
Deposit o f Silt Bill.— To be read a second time.
Chinese Immigration Restriction B ill.—To be further considered in Committee.

The Council adjourned at fifteen minutes to one o’clock until this day at half-past four o'clock p.m.

JO H N  BARKER,
Clerk o f the Legislative Council.
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L E G I S L A T I V E  COUNCI L.

W E D N E S D A Y ,  19th D E C E M B E R ,  1888.

1. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.
4. M essag es  from  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt

of the following Messages from the Legislative Assembly :—
Mr. P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“make better 'provisionfor the conduct o f Inquests concerning fatal Mining Accidents f  and acquaint 
the Legislative Council that the Legislative Assembly have agreed to some of the amendments 
made in such Bill by the Legislative Council, and have disagreed to others of the said amendments, 
with which they desire the concurrence of the Legislative Council.
Legislative Assembly Chamber, M. H. DAVIES,

Melbourne, 19th Deer., 1888. Speaker.
On the motion of the Honorable H. Cuthbert, the Council ordered the several amendments to be taken 

into consideration this day.

Mr. P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Message from His Excellency 

the Governor recommending amendments in the Bill intituled “ An Act fo r the regulation ofCom- 
“ panics authorized to act as Executors, Administrators, and Trustees, and in other fiduciary 
“ capacitiesand acquaint the Legislative Council that the Legislative Assembly have agreed to the 
several amendments recommended by His Excellency the Governor in this Bill.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 19th December, 1888.
5. Message  from  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of

the following Message from the Legislative Assembly
M r . P r e s id e n t —

The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 
“provide for H ie  extermination o f Pleuro-pneumonia in Victoria,” with which they desire the 
concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 19th Deer., 1888.
6. P leur o -P n e u m o n ia  E x t e r m in a t io n  B il l .— The Honorable II. Cuthbert moved, That the Bill

transmitted by the above Message, intituled “ An Act to provide fo r  the extermination o f  Pleuro- 
“ pneumonia in Victoria,” be now read a first time.

Question— put and resolved in the affirmative.— Bill read a first time, ordered to be printed, and read a 
second time this day.

7 . M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ make provision fo r the vesting of certain Lands in  the Board o f Land and Works, the Victorian 
“ Railways Commissioners, the Mayor, Aldermen, Councillors, and Citizens o f the City o f Melbourne 
“ respectively,” with which they desire the concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 19th Deer., 1888.



8 . L a n d s  V e s t i n g  B i l l .— The Honorable Sir J .  Lorimer moved, That the B i l l  transmitted by the
above Message, intituled “ An Act to make provision fo r  the vesting o f “ certain Lands in the 
“ Board o f Land and Works, the Victorian Railways Commissioners, the Mayor, Aldermen, 
“  Councillors, and Citizens o f the City o f Melbourne respectively, ”  be h o a v  read a first time. 

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time this day.

9. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ An Act to 

“ facilitate the amalgamation of the Union Trustees Executors and Administrators Company Limited, 
“ the Colonial Permanent Trustees Executors and Agency Company Limited, the Australasian Natives 
“ Trustees Executors and Agency Company Limited, and the Guardian Trustees and Executors 
“ Company L i m i t e d with which they desire the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker. .

Melbourne, 19th Deer., 1888.

10. T r u s t e e s  C o m p a n ie s  A m a l g a m a t io n  B i l l .—The Honorable H. Cuthbert moved, That the B ill
transmitted by the above Message, intituled “ An Act to facilitate the amalgamation o f the Union 
“ Trustees Executors and Administrators Company Limited, the Colonial Permanent Trustees 
“ Executors and Agency Company Limited, the Australasian Natives Trustees Executors and 
“ Agency Company Limited, and the Guardian Trustees and Executors Company Limited,” be 
now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 
a second time this day.

11. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—-The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r. P r e s i d e n t —

The Legislative Assembly transmit, to the Legislative Council a Bill intituled 11 A n  Act to 
“ amend ‘ The Banks and Cicrrency Statute 1864S ” with which they desire the concurrence of the 
Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 19th Deer., 1888.

12. B a n k s  a n d  C u r r e n c y  S t a t u t e  A m e n d m e n t  B i l l .—The Honorable S ir  J . Lorimer moved,
That the Bill transmitted by the apove Message, intituled “ A n Act to amend * The Banks and 
“ Currency Statute 186A,’ ” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time this day.

13. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly

M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled 66 A n Act to 
“ amend ‘ The Sales by Auction Statute 1864■> ” and acquaint the Legislative Council that the Legis
lative Assembly have agreed to the amendments made in such Bill by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 19th Deer., 1888.

14. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .'—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“ provide fo r  the alteration o f the Boundaries o f  certain Electoral Districts, and fo r  otherpurposes,” 
and acquaint the Legislative Council that the Legislative Assembly have agreed to some of the 
amendments made in such Bill by the Legislative Council, and have disagreed to others of the said 

. amendments, with which they desire the concurrence of the Legislative Council.
M. II. DAVIES,

Legislative Assembly Chamber, Speaker.
Melbourne, 19th Deer., 1888.

On the motion of the Honorable H. Cuthbert, the Council ordered the amendments to be taken into 
consideration this day.

15. P e t i t i o n s .—The Honorable W. A. Zeal presented a Petition from certain Owners of Hotel Property
and Licensed Victuallers in the colony of Victoria, praying that they might be heard by Counsel at 
the Bar of the Council, in opposition to the Licensing Act Amendment Bill.

Petition received, read, and ordered to lie on the Table.
The Honorable J. A. Wallace presented a Petition from certain Owners of Hotel Property and Licensed 

Victuallers in the colony of Victoria, praying that they might be heard by Counsel at the Bar of the 
Council, in opposition to the Licensing Act Amendment Bill.

Petition received, read, and ordered to lie on the Table.
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16. L i c e n s in g  A ct 1865 A m e n d m e n t  B i l l .—The Honorable W. A. Zeal moved, by leave, That the 

owners of hotel property and licensed victuallers be heard by counsel at the Bar of the Council. 
Debate ensued.
Question put.
Council divided.

Ayes, 12.
The Hon. J . Buchanan 

J . II. Connor 
II. Gore 
W. McCulloch 
J . P. MacPherson 
D. Melville 
W. Pearson 
D. C. Sterry 
J . A. Wallace 
A. Wynne 
W. A. Zeal 
D. Coutts (Teller).

And so it passed in the negative.

Noes, 16.
The Hon. S. Austin 

J . Balfour 
J . Bell
Sir W. J. Clarke, Bart.
II. Cuthbert 
T. Dowling
S. Fraser
D. Ham 
Sir J . Lorimer
F. Ormond 
W. H. S. Osmand 
W. II. Roberts 
Lt.-Col. Sargood 
J . Service 
N. Thornley
Dr. G. Le Fevre (Teller).

17. M e s s a g e  f r o m  ti-i e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“ regulate the Business and to provide fo r the Licensing o f Collectors o f Special Wares, Marine 
“ Stores, and Old Metals, and to provide fo r  the Licensing o f  Dealers in Special Wares, Marine 
“ Stores, and Old Metals, and fo r  amending 6 The Old Metal Dealers Act 1876,’ ” and acquaint the 
Legislative Council that the Legislative Assembly have agreed to some of the amendments made in 
such Bill by the Legislative Council, and have agreed to others of the said amendments with amend
ments, with which they desire the concurrence of the Legislative Council.

Legislative Assembly Chamber,
Melbourne, 19th Deer., 1888.

M. H. DAVIES,
Speaker.

On the motion of the Honorable J . Bell, the Council ordered the said amendments to be taken into 
consideration this day.

18. Wil l ia m s t o w n  G r a v i n g  D o c k .—The Honorable W. A. Zeal moved, pursuant to notice, That this
House recommends the Government to make provision in next year’s Estimates for the cost of 
lengthening the Williamstown Graving Dock to 550 feet on its floor, for the following reasons :—

(1.) The desirability of having in the Port of Mcdbourne a dock of sufficient capacity to berth the 
longest and largest vessels afloat.

(2.) To encourage the owners of large steamers to use them in the Australian trade, and thereby 
shorten the time now occupied in voyages between these colonies, Europe, and America.

(8.) To provide for any emergency which may hereafter arise to any vessel in the Imperial or 
mercantile marine, at the very small cost the Inspector-General of Public Works has certified to be 
necessary.

Question—put and resolved in the affirmative.

19. P a p e r s .—The Honorable H. Cuthbert presented, by command of His Excellency the Governor—
Protection of the Aborigines—Twenty-fourth Report of the Board for—

Ordered to lie on the Table.

The Honorable H. Cuthbert presented, pursuant to Act of Parliament—
Pilot Board of Victoria—Accounts of—Detailed Statement for the year ended 31st August, 1888.
Twelve-mile Irrigation and Water Supply Trust—Application for a further Loan of £2,050.

Severally ordered to lie on the Table.

20. M a r in e  S t o r e  D e a l e r s  B i l l .—On the motion of the Honorable J. Bell, the amendments made by
the Legislative Council in this Bill, to which the Legislative Assembly have agreed with amend
ments, were read, and are as follow :—

Clause 21, line 2, after u wares ” insert “ other than glass bottles.” Agreed to by the Legisla
tive A ssem bly w ith the 
following amendment in 
line 4 :—To insert after 
“ wares ” the words “ other 
than glass bottles.”

Clause 22, line 23, after “ pounds ” insert “ and upon a second conviction for Agreed to by the Legisla-
such offence be liable to a penalty not exceeding Five pounds.” Assembly with the' v & 1 following amendment,

v iz . :—That the words be 
inserted at end of clause 
instead o f after the word 
“ pounds.”



' Clause 45, line 11, after “ generally” insert “ or through a n y  part thereof.” Agreed to by the Legisla- 
7 7  °  v live  A ssem bly w ith the

following amendments :—
In line 20, after “ carts ” 
insert “ barrows,” and in 
line 25, after “ vehicles ” 
insert “ and for numbering 
and marking the number 
upon trucks hand-carts 
carts harrows and other 
veh icles.”

The Honorable J . Bell moved, That the Council agree to the said several amendments of the 
Legislative Assembly.

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the said several amendments.
21. D is c h a r g e  o f  O r d e r  o f  t h e  D a y .— The Council ordered that the following Order of the Day be

read and discharged :—
Sparrows Destruction Bill.— To be further considered in  Committee.

22. A p p r o p r ia t i o n  B i l l .—On the motion of the Honorable Sir J . Lorimer, the Council adopted the
Report from the Committee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—-Bill, on the motion of the Honorable Sir J. 
Lorimer, read a third time and passed.

The Honorable Sir J . Lorimer moved, That the following be the title of the B ill:—
“ An Act to apply a Sum out o f the Consolidated Revenue to the service of the Year ending on the 

“ thirtieth day of June One thousand eight hundred and eighty-nine, and to appropriate 
“ the Supplies granted in  this Session of Parliament.”

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.
23. L i c e n s in g  A c t  A m e n d m e n t  B i l l .—The President having reported that the Chairman o f  Committees

had certified that the fair print of this Bill was in accordance with the Bill as reported—Bill, on 
the motion of the Honorable IT. Cuthbert, read a third time.

On the motion of the Honorable TI. Cuthbert, the Council ordered that the words “ appointed for the ” 
be inserted in amendment to Clause 6, after the word “ day.”

Question—That the Bill do pass—put and resolved in the affirmative.
The Honorable II. Cuthbert moved, That the following be the title of the B ill:—■

“ An Act to further amend 6 The Licensing Act 1885.’ ”
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

24. S t a t e  S c h o o l  T e a c h e r s  B i l l .—The President having reported that the Chairman of Committees
had certified that the fair print of this Bill was in accordance with the Bill as reported—Bill, on 
the motion of the Honorable H. Cuthbert, read a third time and passed.

The Honorable IT. Cuthbert moved, That the following be the title of the B ill:—
“ A n Act to make better provision fo r  the employment, transfer, and promotion o f Teachers in 

“ the Education Department, and fo r  other purposesR 
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

25. E l e c t o r a l  D i s t r i c t s  A l t e r a t i o n  B i l l .—On the motion of the Honorable TI. Cuthbert, the several
amendments made by the Legislative Council in this Bill, and disagreed to by the Legislative 
Assembly, were read, and are as follow :—

(1.) Page 9, line 12, after “ Merri Creek to ” omit all words to end of district, and insert “ the More- 
land-road ; west by that road to the Moonee Ponds Creek; northerly by that 
creek to the commencing point ... ... ••• ••• One.

(2.) After “ 14. The Electoral District of East Bourke Boroughs ” insert—
“ 1 4 a . T h e  E l e c t o r a l  D is t r ic t  o f  B r u n s w i c k .

“ Commencing at the intersection of the Moonee Ponds Creek and Moreland-road ; 
thence east by that road to the Merri Creek ; southerly down that creek to the north 
boundary of section 93, parish of Jika Jilca; west by that boundary to Nicholson-street; 
south by Nicbolson-street to Park-street east; west by Park-street east and Park-street west 
to the Moonee Ponds Creek; northerly up that creek to the commencing point ... One. 

(3.) Page 15. No. 35. The Electoral District of Gippsland Central.
After “ Sale” in last line of page omit all words to end of the district, and insert 

“ north and east by the west and north boundaries of that parish to the south
east angle of portion 26a  of the parish of Bundalaguah ; northerly by the east 
boundary of that parish to the north-east angle of portion 13b of same parish ; 
west to the south-east angle of the parish of Wa-de-lock ; north and east by that 
parish boundary to the Avon River ; down that river to the western shore of 
Lake Wellington ; southerly by that shore to the northern boundary of the 
county of Buln Buln ; easterly and following that boundary to the sea coastj 
and south-westerly by the sea coast to the commencing point ... One.
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(4.) Page 15, line 13, after “ Sale” omit all words to end of district, and insert “ North and east 
by the west and north boundaries of that parish to the south-east angle of 
portion 2 6 a of the parish of JBundalaguah; northerly by the east boundary of 
that parish to the north-east angle of portion 13b of same parish; west to the 
south-east angle of the parish of Wa-de-loclc; north and east by that parish 
boundary to the Avon River; down that river to the western shore of Lake 
Wellington; southerly by that shore to the northern boundary of the county of 
Buln Bnln j easterly and following that boundary to the sea coast; and north
easterly by the sea coast to the commencing point ... ... ... One.”

(5.) No. 7-3, omit “ Shepparton and Euroa ” in the head line and insert “ Moira.”  "
(6.) Omit the whole of 2, Brunswick Division.
(7.) Page 51. Before-6616, Carlton North, insert—

66 15a . B r u n s w i c k .

66 Brunswick district,” as hereinbefore described.
(8.) Page 68, after head line 66 35, Gippsland, Central” insert—

66 C l y d e b a n k  D i v i s i o n .

66 Commencing on the boundary of the district at the intersection of Flooding Creek 
with the west boundary of the parish of Sale ; north and east by the west and north 
boundaries of that parish to the south-east angle of portion 26a of the parish of Bundala- 
guah ; northerly by the east boundary of that parish to the north-east angle of portion 1 3 b 
of same parish ; west to the south-east angle of the parish of Wa-de-lock ; north and east 
by that parish boundary to the Avon River ; down that river to the western shore of Lake 
Wellington ; southerly by that shore to the La Trobe River ; up that river and the Thomp
son River to the boundary of the district; by the boundary of the district to the commencing 
point exclusive of the borough of Sale/’ ” °

(9.) Page 71. Omit the whole of the Clydebank Division.
(10.) Page 110. Omit 66 Shepparton and Euroa” in head line and insert 66 Moira.”
And the said amendments having been read a second time,
I  he Honorable H. Cuthbert moved, That the Legislative Council do not insist on their amendments 

Nos. 1 and 2.
Debate ensued.
The Honorable D. Melville, by leave, presented a Petition from certain ratepayers and residents of the 

borough of Northcote praying that the above amendments be adhered to.
Petition received, read, and ordered to lie on the Table.
Debate on the question, That the Council do not insist on the above amendments, continued.
Question—That the Council do not insist on the said amendments—put.
Council divided.

Noes, 10.
The Hon. J . Buchanan

Sir W. J . Clarke, Bart. 
J . IT. Connor 
G. Davis 
W. McCulloch 
J . P. MacPherson 
D. Melville 
W. Pearson 
J . A. Wallace 
W. A. Zeal {Teller).

Ayes, 15.
The Hon. S. W. Cooke 

IT. Cuthbert 
Dr. Dobson 
T. Dowling 
IT. Gore
C. J . Ham 
Dr. G. Le Fevre,
Sir J . Lorimer
F. Ormond 
W. IT. Roberts 
J . Service 
W. E. Stanbridge 
A. Wynne
G. Young
Lt.-Col. Sargood {Teller).

And so it was resolved in the affirmative.
The Honorable IT. Cuthbert moved, That the Council do not insist on their amendment No. 3.
Debate ensued.
Question—put and negatived.
On the motion of the Honorable H, Cuthbert, the Council insisted on amendments 4, 8, and 9, and 
On the motion of the Honorable H. Cuthbert, the Council agreed not to insist on their amendments 5, 

6, 7, and 10.
Ordered—That the Bill be returned to the Legislative Assembly with a Message acquainting them 

that the Legislative Council do not insist on some of their amendments, and do insist on other of the 
said amendments in this Bill.

26. M e s s a g e  f r o m  ti-i e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly:—

M r. P r e s i d e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled <l An Act to 

“provide fo r  the suppression of the Nuisance arising from the Port Melbourne Lagoon, and for  
66 other purposes” with which they desire the concurrence of the Legislative Council.

M. IT. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 19th Deer., 1888.



2 7 , P o r t  M e lb o u r n e  L a g o o n  N u is a n c e  S u p p r e s s i o n  B i l l .  —  The Honorable H. Cuthberfc moved,
That the Bill transmitted by the above Message, intituled <( An Act to provide fo r the suppression 
11 o f the Nuisance arising from, the Port Melbourne Lagoon, and fo r  other purposes, be now read
a first time. _ .

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a
second time this day,

28, M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b ly .—The President announced to the Council the receip
of the following Message from the Legislative Assembly 

M r . P r e s id e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 

cl amend i The Mining on Private Property Act 188j ” and acquaint the Legislative Council that the 
Legislative Assembly have agreed to the amendments made in such Bill by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

' Melbourne, 19th December, 1888.

29, E l e c t o r a l  A ct 1865 A m en d m en t B i l l . —-The Order of the Day for the further consideration of
this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair; and the Honorable Dr. Dobson reported that the Committee had 
gone through the Bill, and agreed to the same with amendments.

The Honorable II, Cuthbert moved, That this Bill be re-committed to a Committee of the whole 
Council for re-consideration.

Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the re-consideration of this Bill,
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Com

mittee had agreed to the Bill with further amendments, the Council ordered the same to be taken
into consideration this day.

On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee of
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable II. 
Cuthbert, read a third time and passed.

The Honorable H, Cuthbert moved, That the following be the title of the Bill 
“ A n  Act to amend i The Electoral Act 1865,' and for other purposesP 

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting 

them that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

30 . T r u s t e e s  C o m p a n ie s  A m algam atio n  B il l .—The Honorable Lieut.-Col. Sargood m oved, That 
this Bill be now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Lieut.-Col. Sargood moved, That this Bill be now' committed to a Committee 

of the whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Lieut.-Col. Sargood, the President left the Chair, 

and the Council resolved itself into a Committee of the whole for the consideration of this Bill. _
The President resumed the Chair ; and the Honorable Dr. Dobson having reported that the Committee 

had gone through the Bill, and agreed to the same with amendments, the Council ordered the same 
to be taken into consideration this day.

On the motion of the Honorable Lieut.-Col. Sargood, the Council adopted the Report from the Com
mittee of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable 
Lieut.-Col. Sargood, read a third time and passed.

The Honorable Lieut.-Col. Sargood moved, That the following be the title of the B ill:—
“ An Act to facilitate the Amalgamation o f the Union Trustees, Executors, and Administrators 

“ Company Limited, the Colonial Permanent Trustee, Executor, and Agency Company 
“ Limited, the Australasian Natives Trustees, Executors, and Agency Company Limited, 
“ and the Guardian Trustees and Executors Company Limited 

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

31. I n e b r ia t e s  B il l .—The Honorable II. Cuthbert moved, by leave, That he have leave to bring in 
a Bill to provide for the establishment of Asylums for Inebriates.

Question—put and resolved in the affirmative.
Ordered—That the Honorable II. Cuthbert do prepare and bring in the Bill.
The Honorable H. Cuthbert then brought up a Bill intituled “A B ill to provide fo r  the estab- 

“ lishment o f Asylums for Inebriates,” and moved that it be now read a first time.
Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read 

a second time this day.
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The Honorable II. Cuthbert moved, That this Bill be now read a second time.
Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable II. Cuthbert moved, That this Bill be now committed to a Committee of the 

whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Dr. Dobson reported that the Committee had 

gone through the Bill, and agreed to the same with amendments.
On the motion of the Honorable II. Cuthbert, the Council adopted the Report from the Committee

of the whole, and ordered the Bill to be read a third time to-morrow.

32. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—The Council ordered that th e  consideration of the
following Orders of the Day be postponed until to-morrow :—

Chinese Immigration Restriction B ill.— To be further considered in  Committee.
Artialgamation o f Companies Bill.— To be read a second time.
Banking Companies Securities Bill.— To be read a second time.
Deposit o f Silt Bill.— To be read a second time.
Stamp Duties Amendment B ill.— To be read a second time.
Discipline Act Amendment Bill.— To be read a second time.
Mining Accidents Inquests Bill.— Amendments o f Legislative Assembly to be considered. 
Pleuro-pneumonia Extermination Bill.— To be read a second time.
Lands Vesting Bill.— To be read a second time.
Banks and Currency Statute Amendment Bill.— To be read a second time.

The Council adjourned at twenty-five minutes to twelve o’clock until to-morrow at half-past four o'clock.

JO H N  BARKER,
Clerk o f  the Legislative Council.
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i n t t iE  n j  i\xt S r i w m l m p
OF THE

L E G I S L A T I V E  C O U N C I L .

THURSDAY, 20t h  DECEMBER, 1888.

]. The Council met in accordance with adjournment.

2. The President took the Chair.

3. The President read the Prayer.
4. S ta te  S chool T e a c h e r s  B il l .—The Honorable H. Cuthbert moved, by leave, That a Message be

sent to the Legislative Assembly to acquaint them that the following error had occurred in transcribing 
the amendments made in the Bill intituled “ A n Act to make better provision fo r  the employment, 
“ transfer, and promotion o f Teachers in the Education Department, and fo r  other purposes f  viz.: 
—The omission to insert in lines 28 and 29 of the Second Schedule the words “ or as second female 
assistants in first class schools,” in lieu of words omitted.

Question—put and resolved in the affirmative.

5. M e ssa g e  from  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The following Message from His Excellency the
Governor was presented by the Honorable H. Cuthbert, and the same was read, and is as follows :— 

HENRY B. LOCH,
Governor. Message.

The Governor informs the Legislative Council that he has, on this day, at the Government 
Offices, given the Royal Assent to the undermentioned Acts of the present Session, presented to 
him by the Clerk of the Parliaments, v iz .:—

“ An Act for the regulation o f Companies authorized to act as Executors, Administrators, and 
“ Trustees, and in  other fiduciary capacities.”

“ An Act to further amend £ The Companies Statute 186Jf.’ ”
66 An Act to make better provision fo r  the appointment, promotion, and control o f Officers and 

“ others in  the service o f the Parliament o f Victoria 
“ An Act to further amend ‘The Residence Areas Act 1881.’ ”
“ An Act to amend the Acts relating to the Melbourne Harbor Trust.'1’’

Government Offices,
Melbourne, 20th December, 1888.

Ordered to lie on the Table.

6. M essa g e  from  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt
of the following Message from the Legislative Assembly :—

M r . P r e s id e n t —
The Legislative Assembly transmit to the Legislative Council a Bill intituled “ A n  Act to 

e< further a/mend the Law relating to Public Health, and fo r other purposes,” with which they desire 
the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th Deer., 1888.
7. P u b lic  H e a l t h  L a w  A m e n d m e n t  B il l .—The Honorable H. Cuthbert moved, That the Bill trans

mitted by the above Message, intituled “ An Act to further amend the Law relating to Public 
“ Health, and fo r  other purposes,” be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, ordered to be printed, and read a 
second time this day.

8. M e ssa g e s  fr o m  t h e  L e g is l a t iv e  A sse m b l y .— The President announced to the Council the receipt
of the following Messages from the Legislative Assembly :—

M r. P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 

li further amend 6 The Licensing Act 1885,’ ” and acquaint the Legislative Council that the Legis
lative Assembly have agreed to the amendments made in such Bill by the Legislative Council.

Legislative Assembly Chamber, M. H. DAVIES,
Melbourne, 20th Deer., 1888. Speakei«

(650 copies.)— 6415,



M e . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ A n Act to 

“facilitate the Amalgamation o f the Union Trustees, Executors, and Administrators Company 
“ Limited, the Colonial Permanent Trustees, Executors, and Agency Company Limited, the Austral- 
“ asian Natives Trustees, Executors, and Agency Company Limited, and the Guardian Trustees 
“ and Executors Company L i m i t e d and acquaint the Legislative Council that the Legislative 
Assembly have agreed to the amendments made in such Bill by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th December, 1888.
M r . P r e s id e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“ provide fo r  the alteration o f the Boundaries o f  certain Electoral Districts, and fo r  otherpurposes,” 
and acquaint the Legislative Council that the Legislative Assembly do not now insist on disagreeing 
to the amendments in such Bill insisted on by the Legislative Council.

Legislative Assembly Chamber,
Melbourne, 20th December, 1888

9. P e t it io n .—The Honorable Lieut.-Col. Sargood presented a Petition from the Mayor, Councillors, and 
Citizens of the city of South Melbourne, under the corporate seal of the said city, praying the 
Council not to give its assent to the Bill for the suppression of a nuisance existing in the borough of 
Port Melbourne.

Petition received, read, and ordered to lie on the Table.
10. M in in g  A c c id e n t s  I n q u e s t s  B i l l .—The Order of the Day for the consideration of the amendments

made by the Legislative Council in this Bill, disagreed to by the Legislative Assembly, having been 
read—On the motion of the Honorable D. C. Sterry, the said several amendments were read, and 
are as follow:—

(1.) Clause 2, line 15, omit “ or by an agent duly authorized by them in Disagreed to by the Legis- 
writing for that purpose or by an officer of any branch of lative Assembly, 
the Amalgamated Miners’ Association of Australasia (of 
which the deceased was a financial member) having general 
or special authority for that purpose from such branch.”

(2.) „ l in e  23, o m it  “ or a g e n t ,” a fter  “ c o u n s e l” in se r t  “ o r ,” a n d  o m it D isagreed to by the Legis-
“  a g e n t  or o fficer .” la tive  Assem bly.

The Honorable D. C. Sterry moved, That the Council do not insist on amendment No. 1.
Question—put and negatived.
Ordered—That the Council insist on amendment No. 2.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them

that the Council insist on the amendments disagreed to by the Legislative Assembly.

11. D i s c h a r g e  o f  O r d e r  o f  t h e  D a y .— On the motion of the Honorable H. Cuthbert, the following
Order of the Day was read and discharged :—

Inebriates B ill— Third reading.

12. I n e b r ia t e s  B i l l .—The Honorable II. Cuthbert moved, That this Bill be re-committed to a
Committee of the whole Council for re-consideration.

Question—put and resolved in the affirmative.
And, on the further motion of the Honorable II. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the re-consideration of this Bill.
The President resumed the Chair ; and the Honorable H. Cuthbert having reported that the Com

mittee had agreed to the Bill with further amendments, the Council ordered the same to be taken 
into consideration this day.

On the motion of the Honorable II. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable II. 
Cuthbert, read a third time and passed.

The Honorable II. Cuthbert moved, That the following be the title of the B ill:—
“ An Act to provide fo r the establishment o f Asylums fo r  Inebriates.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be transmitted to the Legislative Assembly, with a Message desiring their 

concurrence therein.

13. B a n k s  a n d  C u r r e n c y  S t a t u t e  A m e n d m e n t  B i l l .— The Honorable Sir J . Lorimer moved,
That this Bill be now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Sir J . Lorimer moved, That this Bill be now committed to a Committee of the 

whole Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Committee 

had gone through the Bill, and agreed to the same with an amendment.

M. II. DAVIES,
Speaker.



On the motion of the Honorable Sir J . Lorimer, the Council adopted the Report from the Committee 
of the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, 011 the motion of the Honorable Sir J . 
Lorimer, read a third time and passed.

The Honorable Sir J . Lorimer moved, That the following be the title of the B ill:_
“ An Act to amend ‘ The Banks and Currency Statute I86f?  ”

Question—put and resolved in the affirmative.
Ordered That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with an amendment, and requesting their 
concurrence therein.

14. M e s s a g e  fr o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly : —

Mr . P r e s i d e n t —

The Legislative Assembly transmit to the Legislative Council a Message from His Excel
lency the Governor recommending an amendment in the Bill intituled “ An Act to regulate the 
u Business and to provide fo r  the Licensing o f Collectors o f Special Wares, Marine Stores, and 
“ Old Metals, and to provide fo r  the Licensing o f Dealers in Special Wares, Marine^Stores, and 
“ Old Metals, and fo r  amending ‘ The Old Metal Dealers Act 1876,’ ” and acquaint the Legislative 
Council that the Legislative Assembly have agreed to the said amendment recommended by His 
Excellency the Governor in this Bill, with which they desire the concurrence of the Legislative 
Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th December, 1888.
HENRY B. LOCH,

Governor. Message.
Pursuant to the provisions of section 36 of the Constitution Act, the Governor transmits to 

the Legislative Assembly, for their consideration, the following amendment which he desires to be 
made in the Bill intituled “ An Act to regulate the Business and to provide for the Licensing of 
“ Collectors of Special Wares, Marine Stores, and Old Metals, and to provide for the Licensing of 
“ Dealers in Special Wares, Marine Stores, and Old Metals, and fo r amending ‘ The Old Metal 
“ Dealers Act 1876 —

In clause 41, in the second line of the clause, after “ cart” insert “ barrow.”
Government Offices,

Melbourne, Deer. 20, 1888.
On the motion of the Honorable H. Cuthbert, the Council agreed to the amendment recommended by 

His Excellency the Governor, and ordered a Message to be transmitted to the Legislative Assembly 
acquainting them therewith.

15. D is c i p l i n e  A ct A m e n d m e n t  B i l l .—The Honorable Sir J . Lorimer moved, That this Bill be now
read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Sir J . Lorimer moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Com

mittee had gone through the Bill, and agreed to the same without amendment.
On the motion of the Plonorable Sir J . Lorimer, the Council adopted the Report from the Committee 
- of the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable Sir J . 
Lorimer, read a third time and passed.

The Honorable Sir J . Lorimer moved, That the following be the title of the B ill:—
“ An Act to amend ‘ The Discipline Act 1870 ’ and the Acts amending the same, and for other 

“ pxirposesT 
Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

16. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

Mr . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act^ to 

“ make better provision for the employment, transfer, and promotion of Teachers in the Education 
“ Department, and for other p u r p o s e s and acquaint the Legislative Council that the Legislative 
Assembly have agreed to some of the amendments made in such Bill by the Legislative Council, 
and have disagreed to one of the said amendments, with which they desire the concurrence of 
the Legislative Council.



And the said amendment, disagreed to by the Legislative Assembly, was read and is as follows :—
In Second Schedule, lines 28 and 29, insert the words “ or as second female assistants in first 

class schools."
The Honorable H. Cuthbert moved, That the Council do not insist on the said amendment.
Debate ensued.
Question—put and resolved in the affirmative.
Ordered—That a Message be sent to the Legislative Assembly acquainting them that the Legislative 

Council do not insist on their amendment.

17. S t a m p  D u t ie s  A m e n d m e n t  B i l l .—The Honorable H. Cuthbert moved, That this Bill be now read
a second time.

Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Lieut.-Col. Sargood reported that the Com

mittee had gone through the Bill, and agreed to the same with amendments.
On the motion of the Honorable II. Cuthbert, the Council adopted the Report from the Committee 

of the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:—
“ An Act to amend the Law relating to the collection of Revenue and the issue of Insurance

“ Licences by the Registrar-General and the Law relating to the collection of Revenue by
“ Stamps.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their con
currence therein.

18. P u b l ic  H e a l t h  L a w  A m e n d m e n t  B i l l . —The Honorable H. Cuthbert moved, That this Bill be now
read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable H. Cuthbert moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable H. Cuthbert, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair ; and the Honorable Lieut.-Col. Sargood reported that the Com

mittee had made progress in the Bill, and that he was directed to move, That the Committee may 
have leave to sit again.

Resolved—That the Council will, this day, again resolve itself into the said Committee.

19. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

Mr . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 

u amend ‘The Electoral Act 1865,’ and for other purposes f  and acquaint the Legislative Council 
that the Legislative Assembly have agreed to some of the amendments made by the Legislative 
Council in this Bill and have disagreed to others of the said amendments, with which they desire 
the concurrence of the Legislative Council.

M. II. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th Deer., 1888.
And the said amendments disagreed to by the Legislative Assembly were read, and are as follow :—

(1.) Clause 47, omit this Clause.
(2.) Clause 48, omit this Clause.
(3.) Clause 49, omit this Clause.
(4.) Clause 50, omit this Clause.
(5.) Clause 51, omit this Clause.
(6.) Fifth Schedule, Part I., page 22, omit questions 5 and 7.
(7.) Fifth Schedule, Part II., page 23, omit questions 4 and 6.

The Honorable II. Cuthbert moved, That the Council do not insist on amendments 1 to 5 inclusive. 
Debate ensued.
Question—put and negatived.
The Honorable II. Cuthbert moved, That the Council do not insist on amendments G and 7.
Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Council do not insist on some of their amendments and that they do insist on other of the 
said amendments.
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20. M e s s a g e s  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt of
the following Messages, from the Legislative Assembly :—

Mr . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 

“ amend ‘ The Banks and Currency Statute 186J/.,’ ” and acquaint the Legislative Council that the 
Legislative Assembly have agreed to the amendment made in such Bill by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th Deer., 1888.
Mr . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
“ 'provide for the establishment o f Asylums fo r In e b r ia te s and acquaint the Legislative Council that 
the Legislative Assembly have agreed to the same with amendments, with which they desire the 
concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Sneaker

Melbourne, 20th Deer., 1888.
And the said amendments were read, and are as follow :—

Clause 6, line 13, after “ management” insert “ supervision, inspection.”
Same clause, line 14, after “ treatment o f” insert “ and release of.”
Clause 8, line 35, after “ hereto of” insert “ the husband or wife or.”
Clause 10, line 14, after “ Court” insert “ the Master-in-Lunacy or any Judge of County Courts 

or any Police Magistrate.”
Same clause, line 17, after “ Court” insert “ or County Court Master or Police Magistrate as 

aforesaid.”
Same clause, line 19, after “ Judge” insert “ Master or Police Magistrate as aforesaid.”
Clause 17, lines 7 and 8, omit “ or to any rule made in pursuance of such regulations.”
Same clause, line 8, after “ is ” insert “ wilfully.”
Same clause, line 12, omit “ month” and insert “ fortnight.”
Second Schedule, before “ state” insert “ solemnly and sincerely declare and.”
Same schedule, omit “ Dated at this day of 188 ,” and insert—

And I  make this solemn declaration conscientiously believing the same to be 
true, and by virtue of the provisions of an Act of Parliament of Victoria rendering 
persons making a false declaration punishable for wilful and corrupt perjury.

Declared before me, at , in the colony of Victoria, j
this day of , One thousand eight >
hundred and j

Third Schedule, line 11, after “ magistrate a t ” insert “ his chambers at.”
On the motion of the Honorable H. Cuthbert, the Council agreed to the said several amendments. 
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the said several amendments.
21. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced to the Council the receipt

of the following Message from the Legislative Assembly :—
M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “An Act to 
“ make better provision for the conduct o f Inquests concerning fa ta l Mining A cc id en ts ,and acquaint 
the Legislative Council that the Legislative Assembly do still insist on disagreeing to the amend
ments in such Bill insisted on by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th Deer., 1888.
The Honorable J . Bell moved, That the Council do not still insist on the said amendments still 

disagreed' to by the Legislative Assembly.
Question—put and negatived.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them that 

the Legislative Council still insist on their said amendments.
22. M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt of

the following Message from the Legislative Assembly :—
M r . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council a Bill intituled “ An Act to 
“ amend the Law relating to the Collection of Revenue and the Issue o f Insurance Licences by the 
Registrar-General and the Law relatimg to the Collection o f Revenue by S t a m p s and acquaint the 
Legislative Council that the Legislative Assembly have agreed to the amendments made in such Bill 
by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20th Deer., 1888.
23. P u b l ic  H e a l t h  L a w  A m e n d m e n t  B il l .—The Order of the Day for the further consideration of

this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

The President resumed the Chair ; and the Honorable Lieut.-Colonel Sargood reported that the 
Committee had gone through the Bill, and agreed to the same with amendments.

On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee 
of the whole on this Bill.



The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable
H. Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:—
“ An Act to further amend the Law relating to Public Health, and for other purposes.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

24. P l e u r o p n e u m o n i a  E x t e r m i n a t i o n  B i l l . —The Honorable J . Buchanan moved, That this Bill be
now read a second time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J . Buchanan moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Buchanan, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair.

25. L a n d s  V e s t in g - B i l l .—The Honorable Sir J . Lorimer moved, That this Bill be now read a second
time.

Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable Sir J .  Lorimer moved, That this Bill be now committed to a Committee of the whole 

Council.
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable Sir J . Lorimer, the President left the Chair, and the 

Council resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair; and the Honorable Lieut.-Col. Sargood reported that the Committee 

had gone through the Bill and agreed to the same without amendment.
On the motion of the Honorable Sir J . Lorimer, the Council adopted the Report from the Committee 

of the whole on this Bill.
The President having reported that the Chairman of Committees had certified that the fair print of 

this Bill was in accordance with the Bill as reported—Bill, on the motion of the Idonorable Sir J. 
Lorimer, read a third time and passed.

The Honorable Sir J . Lorimer moved, That the following be the title of the B ill:—
“ An Act to make provision fo r the vesting o f certain Lands in  the Board o f Land and Works, 

“ the Victorian Itailways Commissioners, the Mayor, Aldermen, Councillors, and Citizens 
“ o f the City o f Melbourne respectively.”

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them that the 

Council have agreed to the Bill without amendment.

26. C h i n e s e  I m m ig r a t io n  R e s t r i c t i o n  B i l l .—The Order of the Day for the further consideration of
this Bill in Committee of the whole Council having been read—The President left the Chair, and 
the Council resolved itself into a Committee of the whole for the further consideration thereof.

And the Council having continued to sit till after Twelve of the clock,

FRIDAY, 2 1 st DECEMBER, 1888 .

The President resumed the Chair ; and the Honorable Lieut.-Col. Sargood reported that the Committee 
had gone through the Bill, and agreed to the same with amendments.

On the motion of the Honorable H. Cuthbert, the Council adopted the Report from the Committee of 
the whole on this Bill.

The President having reported that the Chairman of Committees had certified that the fair print of 
this Bill was in accordance with the Bill as reported—Bill, on the motion of the Honorable H. 
Cuthbert, read a third time and passed.

The Honorable H. Cuthbert moved, That the following be the title of the B ill:—
“ An Act fo r  the further Restriction o f  Chinese Immigration.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly, with a Message acquainting them 

that the Legislative Council have agreed to the same with amendments, and requesting their 
concurrence therein.

27. M e s s a g e  fr o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced to the Council the receipt of
the following Message from the Legislative Assembly :—

M r . P r e s i d e n t —
The Legislative Assembly return to the Legislative Council the Bill intituled “ A n  Act to 

ufm'ther amend the Law relating to Public Health, and for other p u r p o s e s and acquaint the 
Legislative Council that the Legislative Assembly have agreed to the amendments made in such Bill 
by the Legislative Council.
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28. P o r t  M e l b o u r n e  L a g o o n  N u is a n c e  S u p p r e s s i o n  B i l l .-— The Honorable J . Bell moved That

this Bill be now read a second time. ’
Debate ensued.
Question—put and resolved in the affirmative.—Bill read a second time.
The Honorable J . Bell moved. That this Bill be now committed to a Committee of the whole Council 
Question—put and resolved in the affirmative.
And, on the further motion of the Honorable J . Bell, the President left the Chair, and the Council 

resolved itself into a Committee of the whole for the consideration of this Bill.
The President resumed the Chair.

29. M e s s a g e  f r o m  t h e  L e g is l a t iv e  A s s e m b l y .—The President announced to the Council the receipt
or the following Message from the Legislative Assembly :__

Mr . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act for 
“ . further Restriction of Chinese Immigration f  and acquaint the Legislative Council that the
Legislative Assembly have agreed to some of the amendments made in such Bill by the Legislative 
Council, and have disagreed to others of the said amendments, with which they desire the con
currence of the Legislative Council.

t  ■ i *• a m nu v M‘ H - DAVIES,Legislative Assembly Chamber,
Melbourne, 21st Deer., 1888. P *

And the said amendments disagreed to by the Legislative Assembly were read, and are as follow:_
Clause 4. Add—

(1.) (iv.) To any Chinese woman or to any child under twelve years of age, provided that there 
shall not be allowed more than three women and six children for each 500 tons of the tonnage of 
any vessel entering any port or place in Victoria. *

(2.) (v.) To any Chinese who has taken out or who shall take out letters of naturalization in 
Victoria. . '

(3.) Clause 9. Omit this clause.
On the motion of the Honorable H. Cuthbert, the Council agreed not to insist on amendment 1.
The Honorable H. Cuthbert moved, That the Council do not insist on amendment 2.
Debate ensued.
Question—put.
Council divided.

Ayes, 7.
The Hon. J . Bell

Gr. Davis 
C. J .  Ham 
Dr. Le Fevre 
Sir J . Lorimer 
J . Service
H. Cuthbert (Teller).

Noes, 15.
The Hon. S. Austin 

J . Balfour 
J . S. Butters 
T. Dowling 
LI. Gore 
D. Ham
C. H. James 
W. McCulloch 
J . P. MacPherson
D. Melville 
W. H. S. Osmand 
Lt.-Col. Sargood 
W. E. Stanbridge 
J . A. Wallace 
S. W. Cooke (Teller).

And so it passed in the negative.
The Honorable H. Cuthbert moved, That the Council do not insist on amendment 3.
Debate ensued.
Question—put.

", Motion, by leave, withdrawn.
The Honorable Lieut.-Col. Sargood moved, That the Legislative Council insist on this amendment for 

the following reasons :— “ Because it is unnecessarily harsh, and not in accord with the legislation of 
South Australia, which seems to the Council to meet all the necessities of the case.”

Question—put and resolved in the affirmative.
Ordered—That the Bill be returned to the Legislative Assembly with a Message acquainting them 

that the Legislative Council do insist on one of their amendments, that they do not insist on another 
of the said amendments, and that they insist on another for the above reasons.

30, M e s s a g e  f r o m  t h e  L e g i s l a t iv e  A s s e m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

Mr . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act to 
amend 6 The Electoral Act 1865, ’ and for other purposes,” and acquaint the Legislative Council that 
the Legislative Assembly do not now insist in disagreeing to the amendments in such Bill insisted 
on by the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, ; ................  , Speaker.

Melbourne, 20th Deer., 1888.



31. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

M r . P r e s i d e n t ,

The Legislative Assembly desire a Free Conference with the Legislative Council on the 
subject-matter of the amendments made and insisted on by the Legislative Council to the Bill 
intituled “ A n Act fo r  the further Restriction o f Chinese Immigration f  and acquaint the Legislative 
Council that they have appointed five members of the Legislative Assembly to be Members of the 
said Conference.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 21st Deer., 1888.

32. C h i n e s e  I m m ig r a t io n  R e s t r i c t i o n  B il l  C o n f e r e n c e .—The Honorable Lieut.-Col. Sargood moved,
That a Committee be appointed, consisting of the Honorables H. Cuthbert, J . Service, J . Balfour, 
J .  A. Wallace, and the Mover, to confer with the like number of Members of the Legislative 
Assembly on the amendments made and insisted on by the Legislative Council, and disagreed with 
by the Legislative Assembly, in the Chinese Immigration Restriction Bill, and name the South 
Library as the place, and fix now as the time of meeting, of the said Conference.

Question—put and resolved in the affirmative.
Ordered—That a Message be transmitted to the Legislative Assembly acquainting them with the 

above resolution.
The Committee of the Legislative Council appointed to confer with the Members of the Legislative 

Assembly upon the amendments in “ The Chinese Immigration Restriction B i l l” insisted on by the 
Legislative Council, proceeded to the South Library, and there met the Members of the Committee 
appointed by the Legislative Assembly. After some time spent therein the Members returned to 
the Legislative Council, and the Honorable Lieut.-Col. Sargood brought up the following 
report, viz.:—

That the following proviso, viz. :—“ Provided that each departure and each return of such 
Chinese shall be registered with the Collector of Customs ” be added to sub-clause V.

That clause 6 in the South Australian Act be substituted for clause 9, omitted by the 
Legislative Council in the words following :—

9. Any Chinese who shall enter the colony of Victoria by land without first „ ,,v . . . .  „ Penalty on entryobtaining a permit in writing from some person to be appointed by the Governor in by land without
Council shall be guilty of an offence against this Act, and shall be liable on conviction, pemut‘ 
to a penalty of not less than Five pounds nor more than Twenty pounds, and in addition or 
substitution for any such penalty shall be liable, pursuant to any warrant or order of the Com
missioner of Trade and Customs, to be removed or deported to the colony from whence he shall 
have come: Provided that this section shall only operate during such time as may from time to time 
be fixed by the Governor in Council by proclamation to be published in the Government Gazette, 
and any such proclamation may be revoked or varied by the Governor in Council by proclamation 
similarly published.

33. M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .—The President announced to the Council the receipt
of the following Message from the Legislative Assembly:—

Mr . P r e s i d e n t —

The Legislative Assembly return to the Legislative Council the Bill intituled “ An Act fo r  
“ the further Restriction o f Chinese Immigration f  and acquaint the Legislative Council that the 
Legislative Assembly do not now insist on disagreeing to the amendments insisted on by the Legis
lative Council in this Bill, but have agreed to the same with amendments, with which they desire 
the concurrence of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 20 Deer., 1888.
On the motion of the Honorable H. Cuthbert, the Council agreed to the amendments made by the 

Legislative Assembly, and ordered a Message to be transmitted to the Legislative Assembly, 
acquainting them therewith.

34. D is c h a r g e  o f  O r d e r s  o f  t h e  D a y .— The Council ordered that the following Orders of the Day be
read and discharged :—

Amalgamation o f  Companies Bill.— To be read a second time.
Banking Companies Securities Bill.— To be read a second time.
Deposit o f  Silt Bill.— To be read a second time.

35. A d j o u r n m e n t .—The Honorable H. Cuthbert moved, That the Council, at its rising, adjourn until
to-morrow at fifteen minutes to twelve o’clock.

The Council adjourned at twenty-eight minutes to six o’clock until to-morrow at fifteen minutes to twelve 
o'clock a.m.

JO H N  BARKER,
Clerk o f  the Legislative Council,
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SATURDAY, 2 2 n d  DECEMBER, 1888.

1. The Council met in accordance with adjournment.
2. The President took the Chair.
3. The President read the Prayer.
4. Message from H is E xcellency the Governor.— The Honorable H. Cuthbert presented the

following Message from His Excellency the Governor, and the same was read, and is as follows :— 
HENRY B. LOCH,

Governor. Message.
The Governor informs the Legislative Council that he has, on this day. at the Government 

Offices, given the Royal Assent to the undermentioned Acts of the present Session, presented to 
him by the Clerk of the Parliaments, viz.:—

“ An A ct to amend the Acts relating to the Election of Members to serve in and the Constitu
tion o f  the Legislative Council.”

“ An Act to amend the ‘ Sales by Auction Statute 1861/.’ ”
“  An Act to regulate the business and to provide for the licensing o f Collectors of Special 

Wares Marine Stores and Old Metals, and to provide for the licensing o f Dealers in 
Special Wares Marine Stores and Old Metals and for amending the 1 Old M etal 
Dealers Act 1876.’ ”

“ An Act to amend the ‘Mining on Private Property Act 488If.’ ”
“ An Act to facilitate the amalgamation o f the Union Trustees, Executors and Administrators 

Company Limited, the Colonial Permanent Trustee, Executor and Agency Company 
Limited, the Australasian Natives Trustees, Executors, and Agency Company Limited, 
and the Guardian Trustees and Executors Company Limited.”

“ An Act to amend ‘ The Discipline A ct 18703 and the Acts amending the same and fo r  
other purposes.”

“ An A ct to make better provision fo r  the Employment, Transfer, and Promotion o f Teachers 
in the Education Department and fo r  other purposes.”

“ An Act to amend “ The Banks and Currency Statute 1861/..”
“ An Act to make provision for the vesting o f  certain Lands in the Board o f Land and Works, 

the Victorian Railways Commissioners, the Mayor, Aldermen, Councillors and Citizens 
of the City o f Melbourne respectively.”

“ An Act to amend ‘ The Electoral Act 1865 ’ and for other purposes.”
“ An Act fo r  the further Restriction o f Chinese Immigration.”

Government Offices,
Melbourne, 22nd December, 1888.

Ordered to lie on the Table.
5. M essa g e  from  t h e  L e g isl a t iv e  A ssem bly .— The President announced to the Council the receipt

of the following Message from the Legislative Assembly:—
Mr. P r e s i d e n t —

The Legislative Assembly transmit to the Legislative Council a Message from His Excellency 
the Governor recommending amendments in the Bill intituled “An Act to further amend the Licensing 
Act 1885f  and acquaint the Legislative Council that the Legislative Assembly have agreed to the 
several amendments recommended by His Excellency the Governor in this Bill, with which they 
desire the concurrence of the Legislative Council.

f



6. L icensing A ct A mendment B ill.—And the said Message from H is Excellency the Governor was 
read, and is as follows:—

HENRY B. LOCH,
Governor.

Pursuant to the provisions of section 36 of the Constitution Act the Governor recommends 
to the Legislative Assembly for their consideration the following amendments, which he desires to 
be made in a Bill intituled “ A n Act to further amend The Licensing Act 1885.”

In  clause 9, in the first line after “ Court” insert “ the Inspector of Licensing Districts for 
the district.”

In the eleventh line after “ i f ” omit “ the.”
Government Offices,

Melbourne, 22nd December, 1888.
On the motion of the Hon. H. Cuthbert the Council agreed to the said several amendments, and 

ordered a Message to be transmitted to the Legislative Assembly acquainting them therewith.

71 M e s s a g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt 
of the following Message from the Legislative Assembly :—

Mr . P resident—
The Legislative Assembly transmit to the Legislative Council a Message from His 

Excellency the Governor recommending amendments in the Bill intituled “A n Act to amend the 
“  Law  relating to the collection o f  Revenue and the issue o f  Insurance Licenses by the Registrar- 
“  General and the Law relating to the collection o f  Revenue by S tam ps” and acquaint the 
Legislative Council that ’ the Legislative Assembly have agreed to the several amendments 
recommended by His Excellency the Governor in this Bill, with which they desire the concurrence 
of the Legislative Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 22nd December, 1888.
8. S tamp D uties  B ill .—And the said Message from H is Excellency the Governor was read, and is as 

follows :—

HEN RY  B. LOCH,
Governor.

Pursuant to the provisions of section 36 of the Constitution Act, the Governor transmits to 
the Legislative Assembly, for their consideration, the following Message, which he desires to be 
made in a Bill intituled “ A n  Act to amend the Law relating to the collection o f Revenue and the 
“  issue o f Insurance Licenses by the Registrar-General^ and the Law relati/ng to the collection of 
“ Revenue by Stamps ” :—

In  Clause 4 omit the words “ now or hereinafter.”
In  Clause 5 omit thd words “ now or hereinafter.”

On the motion of the Honorable H .‘Cuthbert, the Council agreed to the said several amendments, and 
ordered a Message to be sent to the Legislative Assembly acquainting them therewith.

■9. M e s sa g e  fr o m  t h e  L e g is l a t iv e  A sse m b l y .—The President announced to the Council the receipt of 
the following Message from the Legislative Assembly:—

Mr. P r e s id e n t ,
The Legislative Assembly transmit to the Legislative Council a Message from His 

Excellency the Governor recommending amendments in the Bill intituled “ An Act to further 
amend the Law relating to Public Health and fo r  other p u r p o s e s and acquaint the Legislative 
Council that the Legislative Assembly have agreed to the several amendments recommended by 
His Excellency the Governor in this Bill with which they desire the concurrence of the Legislative 
Council.

M. H. DAVIES,
Legislative Assembly Chamber, Speaker.

Melbourne, 22nd December, 1888.

10. P u b l i c  H e a l t h  L a w  A m e n d m e n t B i l l . —And the said Message from His Excellency the Governor
was read, and is as follows :—

HENRY B. LOCH,
Governor.

Pursuant to the provisions of section 36 of the Constitution Act, the Governor transmits to 
the Legislative Assembly, for their consideration, the following amendments, which he desires to be 
made in a Bill intituled “ An Act to further amend the Law relating to Public Health and fo r  othei 
“  purposes —

In Clause 6, in the 4th line, omit the word “ negligently.”
Government Offices,

Melbourne, 22nd Deer. 1888.
On the motion of the Honorable H. Cuthbert, the Council agreed to the said amendment, and ordered 

a Message to be sent to the Legislative Assembly acquainting them therewith.

11. A p p r o a c h  o f  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The Approach of His Excellency the Governor
was announced by the Usher.
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12. R oyal  A sse n t  to  B il l s .— His Excellency,, the Governor came into the Council Chamber and 
commanded the Usher to desire the attendance of the Legislative Assembly in the Council Chamber- 
who being come with their Speaker, he, after a short speech to. His Excellency, delivered the 
Appropriation Bill to the Clerk of the Parliaments, who brought it to the table.

His Excellency was then pleased to assent, in the. name of Her -Majesty the Queen, to the 
following Bills:—

“ An Act to apply a Sum out o f  the Consolidated Revenue to the service o f the Year ending 
on the thirtieth day o f  , June, One thousand eight hundred and eighty-nine, and to appro
priate- the Supplies granted in this Session o f Parliament.”

“  An Act to further amend ‘ The Licensing Act 1885.3 ”
“ An Act to provide for the Alteration o f  the Boundaries of. certain Electoral Districts and 

fo r  other purposes.”
“ An A ct to provide fo r  the establishment o f  Asylums for Inebriates.33
“ An Act to amend the Law relating to the Collection o f Revenue and the Issue of Insurance

Licenses by the Registrar -General, and the Law relating to the Collection o f  Revenue by 
Stamps.”

“  An Act to further amend the Law relating to Public Health and fo r  other purposes.” 
the Royal Assent being severally read by the Clerk of tlie Parliaments in the following words:—

“ In the name and on behalf of Her Majesty, I assent to this Act.”
HENRY B. LOCH,

Governor.
The Clerk of the Parliaments delivered to Mr. Speaker a schedule of the Bills assented to.

* His Excellency was then pleased to speak as follows:—
Me . P r e s i d e n t  a n d  H o n o r a b l e  G e n t le m e n  o f  t h e  L e g i s l a t i v e  C o u n c i l  :

Mr . S p e a k e r  a n d  G e n t le m e n  o f  t h e  L e g i s l a t i v e  A s s e m b ly  :

I  am glad to be able to release you from your protracted and valuable labours. The past
session has been fruitful of important discussions and salutary legislation.

You have given your assent to Bills for securing the better representation of the people in 
Parliament, and also for improving the machinery of the Electoral Law. I t is of the last importance 
in a constitutional country that the decisions of Parliament should express the National will with 
absolute precision. The difficulty of altering and readjusting old boundaries is great, and I  con
gratulate you on having effected a settlement which removes many obvious anomalies, and appears 
to be generally accepted as fair and reasonable.

The valuable Marine Board Bill which you passed last Session, but which was reserved for 
Her Majesty’s assent, has now become law ; the unimportant alterations suggested by the Imperial 
Government in the Bill you have found it possible to make without sacrificing anything essential in 
the measure, and it may be hoped that its good effects will be speedily felt.

The Bill to bring the Officers of Parliament under the control of the two Houses, and the 
Bill to regulate the employment and transfer of Teachers, will obviate some technical imperfections 
in the Public Service Act that have been the frequent cause of friction and delay, without impairing 
the general principle that promotion is to be absolutely independent of patronage. Although time 
did not permit of your dealing with the whole question of a general revision of the law relating to 
Public Health, you are to be congratulated on being able to agree to an amending Bill containing 
many valuable provisions for the protection of the community by the enforcement of sanitary laws.

The Bill which you have passed amending the Discipline Act by continuing the Special 
Appropriation for Defence purposes will no doubt meet with general approval, and have most 
beneficial effects.

The amendment of the Lunacy Laws will contribute powerfully to the relief of a class which 
more than any other demands to be treated with paternal solicitude by the State; while the measures 
for controlling the immigration of Chinese, for enabling Inebriate Asylums to be established, for 
improving the administration of the Stamp Acts, for better regulating the constitution and proceedings 
of certain companies, and for the control of juveniles and persons collecting and dealing with Marine 
Stores will all tend to promote and ensure the public welfare.

The agricultural interest, which becomes more important and more permanent year by year, 
has been cared for with special solicitude by the present Parliament. I t  is unfortunate that the 
crops should have suffered in many districts from insufficient rainfall, but it is matter for congratu
lation that the legislation designed to supply water for domestic purposes and for irrigation has been 
vigorously carried out, and is beginning to produce the most encouraging results.

Although the exigencies of the Session have prevented the consideration of a Forests Bill, 
the important work of conserving the valuable timber resources of the colony has received special 
attention, under authority of regulations provided for in the existing Land Act. The alienation of 
Forest lands has been stopped, and during the past year additions to the Timber Areas have 
increased the State Forests from 1,500,000 to 4,000,000 acres.

I t is a matter of regret that time did not permit you to deal with the Bill to prevent the 
Counterfeiting of Trade-marks, the Bill to completely amend the laws relating to the Public Health, 
and the Education Endowment Bill, though the subject-matter of each is of great and urgent 
importance.

M r . S p e a k e r  a n d  G e n t l e m e n  of t h e  L e g is l a t iv e  A ssem bly  :
The financial statement which the Treasurer was able to lay before Parliament this year was 

undoubtedly one of the most gratifying ever submitted to a Legislative Assembly. The growth of 
our general prosperity remains unchecked, and its record must be highly gratifying to the country.
I  thank you in the name of Her Majesty for the ample provision which you have made for the 
service of the year in the supplies which you have granted.



Mr . P r e s i d e n t  a n d  H o n o r a b l e  G e n t l e m e n  o f  t h e  L e g i s l a t i v e  C o u n c i l  :

M r . S p e a k e r  a n d  G e n t l e m e n  o f  t h e  L e g i s l a t i v e  A s s e m b l y  :

The Centennial Exhibition has had the success that was predicted for it. The gentlemen 
to whose unsparing labours we are indebted for this result may congratulate themselves on having 
gone far beyond the traditional limits of these undertakings by the singular ability with which they 
have ministered to the development of a taste for music and painting. What no labour of our own 
could have effected has been done for us by the loyal and generous co-operation of the sister 
Colonies, who have made this Exhibition, what its designers wished it to be, an industrial triumph 
for the whole of the Continent.

We may see the beginnings of closer Federal Union in other directions. I t  has been found 
possible to arrive at a settlement of the difficult Chinese question, on lines which it may be hoped 
will be acceptable to Great Britain, and which suit the wishes and interests of all the Australian. 
States. Since the Sydney Conference was held, South Australia has joined the Federal Union, 
and it may be hoped that New South Wales will not stand aloof much longer from the legislative 
concert of united Australia.

A happy accident gave the Legislative Assembly an occasion of testifying its loyalty to tho 
Crown, when it supported the right of the Crown to appoint the Governors of Colonies on the advice 
of Her Majesty’s responsible Imperial Advisers. The enthusiasm with which the news of this 
debate was received in the House of Commons is a significant proof that these communities were 
never more closely linked or dearer to England than they are now, when they are practically free- 
to determine their own destinies.

I  now, in Her Majesty’s name, declare this Parliament to be prorogued to the 12th day of 
February, 1889.

JO H N  BARKER,
Clerk o f  the Legislative Council,
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SELECT'  COMMI TTEES,

A P P O I N T E D  D U R I N G  T H E  S E S S I O N  1888 .

No. 1.—ADDRI

Appointed 19
The Hon. J . P. MacPherson 

J . Bell
Lieut.-Col. Sargood 
D. Coutts 
C. J . Ham

]SS IN  REPLY, 

th June, 1888.

The Hon. F. Brown
N. Thornley 
H. Cuthbert 
Dr. Le Fevre.

No. 2.—LA TE EM PEROR OF GERMANY.

Appointed 20th June, 1888.

The Hon. Lieut.-Col. Sargood The Hon. W. A. Zeal
J .  Service Sir W. J . Clarke, 
N. Thornley * • H. Cuthbert.
Dr. Le Fevre f

No. 3.—STANI 

Appointed 20

The Hon. The President 
Dr. Dobson 
J . Service 
Lieut.-Col. Sargood

)IN G  ORDERS, 

th June, 1888.

The Hon. J . Balfour 
H. Gore 
H. Cuthbert.

No. 4.— LIBR f 

Appointed 20t

The Plon. The President 
D. Melville 
F. Brown

IRY  (JO IN T), 

h June, 1888.

The Hon. W. P. Simpson 
Dr. Le Fevre.

No. 5.—PA RLIAM ENT 

Appointed 201

The Hon. The President 
N. FitzGerald 
S. Fraser

BU ILDING S (JO IN T), 

h June, 1888.

The Hon. N. Thornley 
J . Balfour.

No. 6.—REFRESH M EN T ROOMS (JO IN T).

Appointed 20th June, 1888.

The Hon. J . A. Wallace 
J .  Buchanan 
Sir W. J . Clarke, Bart.

The Hon. I). C. Sterry 
Dr. Beaney.



The Hon. The President
G. Young 
W . H. Roberts

No. 7.—PR IN T IN G . 
Appointed 20th June, 1888.

The Hon. F. Ormond 
J .  Bell
Sir J . Lorimer.

No. 8.— CEN TEN N IA L IN T E R N A T IO N A L  E X H IB IT IO N  R E C E PT IO N  (JO IN T ),

Appointed 10th July, 1888.
The Hon. J .  Balfour

Sir W. J .  Clarke, Bart. 
N. FitzGerald 
F . Ormond

The Hon. J .  Service
J .  Williamson 
W. A. Zeal.

No. 9.-

The Hon. J .  Balfour 
F. Brown 
N. FitzGerald 
D. Melville

-G EN ERA L CODE B ILL  (JO IN T ).

Appointed 24th July, 1888.
The Hon. Lieut.-Col. Sargood 

J .  Service 
H . Cuthbert.

No. 10.—E L E C T IO N S AND Q U A LIFIC A TIO N S.

The Hon. J .  Balfour 
F. Brown 
D. Coutts 
H. Gore

Appointed 21st August, 1888.
The Hon. Sir J .  Lorimer

J .  P. MacPherson 
D. Melville.

No. 11.—IN C R E A SE  OF M EM BERS OF T H E  L E G IS L A T IV E  COUNCIL.

Appointed 2nd October, 1888.
The Hon. The President

Lieut.-Col. Sargood 
J .  Service 
N. FitzGerald 
W. A. Zeal

The Hon. Sir J .  Lorimer 
F . Brown 
J .  Balfour
H. Cuthbert.

No. 12.—C H IN E SE  IM M IG R A TIO N  R E ST R IC T IO N  B IL L  (JO IN T ).

Appointed 21st December, 1888.
The Hon. H. Cuthbert The Hon. J .  A. Wallace

J . Service Lieut.-Col. Sargood.
J .  Balfout
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SEstractetr fptit M i n u U t s .

TU ESDAY, 30th OCTOBER, 1888.

No. 1.—T r u s t e e s  C o m p a n i e s  B i l l .—Clause 4.—An account of the moneys paid or received and of invest
ments made and moneys advanced by a trustee company on account of each estate of which it has 
control shall be kept by such trustee company separate and distinct from that of any other such estate. 
Any director member or officer of a trustee company who appropriates or deals with any real or 
personal property of which such trustee company has control under the powers conferred upon it by 
this Act or lends or otherwise deals with any moneys received by such trustee company under the 
powers aforesaid otherwise than in accordance with this Act, the instrument creating the trust, and 
the law for the time being in force shall, and the manager or acting manager and directors of such 
trustee company if “ they” fail to comply with the provisions of this section shall be guilty of a 
misdemeanour.

Amendment proposed—That after the word “ they ” in the ninth line of the above clause, the 
following words be inserted, v iz .:—“ knowingly and wilfully”—(Lt-Col. Sargood.)

Question—That the words proposed to be inserted be so inserted—put.
Committee divided.

Ayes, 16. Noes, 9.
The Hon. J . Bell

J .  Buchanan 
Sir W. J . Clarke, Bart.
J . H. Connor 
S. W. Cooke 
H. Cuthbert 
G-. Davis 
Sir J .  Lorimer 
D. Melville 
W. H. S. Osmand 
W. Pearson 
W. H. Roberts 
Lt.-Col. Sargood 
W. P. Simpson 
W. E. Stanbridge
F. Brown ( Teller).

The Hon. T. Dowling 
S. Fraser 
H. Gore 
D. Ham
J . P. MacPherson 
J . Service 
N. Tliornley 
W. A. Zeal 
J .  Balfour (Teller).

4497.



W EDNESDAY, 3 1 st OCTOBER, 1888.

No. 2.—T r u s t e e s  C o m p a n ie s  B ill .—Clause 4.—An account of the moneys paid or received and of 
investments made and moneys advanced by a trustee company on account of each estate of which it 
has control shall be kept by such trustee company separate and distinct from that of any other such 

• estate. - Any director member or officer of a trustee company who knowingly and wilfully appro
priates or deals with any real or personal property of which such trustee company has control under 
the powers conferred upon it or knowingly and wilfully lends or otherwise deals with any moneys 
received by such trustee company under the powers aforesaid otherwise than in accordance with 
this Act, the instrument creating the trust, and the law for the time being in force except by 
depositing the same in a bank having a subscribed capital of at least Three hundred thousand 
pounds a paid-up capital of at least One hundred and fifty thousand pounds and a reserve of at least 
Fifty thousand pounds, and which does not as part of its ordinary business buy and sell land or 
shares or other “ property ” shall, and the manager and directors of such trustee company if they or any 
of them knowingly and wilfully fail to comply with the provisions of this section shall be guilty of 
a misdemeanour.

Amendment proposed—That after the word u property ” in the twelfth line of the above clause, 
the following words be inserted, viz.:—(provided that no deposit of the funds of any one estate shall 
exceed the sum of Twenty thousand pounds in any one bank).—{Hon. W. A . Zeal.')

Question—That the words proposed to be inserted be so inserted—put.
Committee divided.

Ayes, 16.
The Hon. Dr. J . G. Beaney 

J . Bell 
J . Buchanan 
Sir W. J . Clarke, Bart.
J .  H. Connor 
D. Coutts 
H. Cuthbert 
Gr. Davis 
S. Fraser 
J .  Lorimer 
D. Melville 
W. H. S. Osmand 
W. H. Roberts 
J .  A. Wallace 
W. A. Zeal
F. Brown {Teller).

Noes, 12.
The Hon. J . Balfour

S. W. Cooke,
T. Dowling 
H. Gore 
D. Ham 
C. H. James
F. Ormond 
J .  Service
W. P. Simpson 
N. Thornley
G. Young
Lt.-Col. Sargood {Teller).



147

LEGISLATIVE COUNCIL.
SESSION 1888.

WEEKLY REPORT OF DIVISIONS

C O M M I T T E E  OF  T H E  W H O L E  C O U N C I L .

No. 2.

'iExtx&ctz'ts from tfie iBtttutis,

TUESDAY, 13t h  NOVEMBER, 1888 .

No. 1.— L unacy  S t a t u t e  F u r t h e r  A m en d m en t  B il l .— Clause 3.— In  this Act, unless inconsistent 
with the subject-matter or context, the following words and expressions shall have the meanings 
hereinafter respectively assigned to them (that is to say) :—

“ Criminal insane ” shall mean and include persons imprisoned or detained in any gaol or 
reformatory or industrial school or other place of confinement under any sentence or 
under a charge of any offence or for not finding bail to answer a criminal charge or in 
consequence of a summary conviction, who shall appear to be insane, and persons who 
under the “ Criminal Law and Practice Act ” or any Act amending the same shall have 
been or shall be ordered to be kept in safe custody either until the Governor’s pleasure be 
known or during the Governor’s pleasure :

“ Paying patients ” shall mean any patients on whose behalf payments shall be made or agreed 
to be made for cottage or other separate accommodation under regulations of the Governor 
in Council for the establishment of cottages or other separate accommodation for paying 
patients :

“ Receiving house ” shall mean any asylum or portion of any asylum or any house building or 
premises proclaimed and constituted a receiving house as hereinafter provided.

In the Principal Act and in this Act the word “ patient,” in addition to the meaning assigned to it by 
section three of the Principal Act shall also mean and include—

All persons who are in any manner subject to be treated as insane or who are in any manner 
under any control or supervision as insane or persons of unsound mind, and until such 
persons are discharged either under this Act or the Principal Act all persons who may 
have been under detention control or supervision, or who may have been permitted to be 
absent on trial under the Principal Act, or who are boarded out or placed iu a cottage 
established for the reception of paying “ patients.”

Amendment proposed that after the word “ patients,” at the end of the above clause, the following 
words be inserted, viz., “ or in a philanthropic hospital.’

Question that the words proposed to be inserted be so inserted—put.
Committee divided.

Ayes, 11.
The Hon. J . Bell

J . Buchanan 
J . II. Connor 
S. W. Cooke 
H. Cuthbert
G. Davis
H. Gore
Sir J . Lorimer 
J .  P. MacPherson 
W. H. Roberts 
D. C. Steivry {Teller).

Noes, 7.
The Hon. S. Fraser 

D. Ham 
D. Melville 
W. H. S. Osmand 
J . Service 
W. A. Zeal
Lt.-Col. Sargood {Teller).

4952





49

C O U N C I L

SESSION 1888.

WEEKLY REPORT OF DIVISIONS

iw

C O M M I T T E E  OF T H E  W H O L E  C O U N C I L ,

No. 3.

ISxtractefc from tf)e M i n u t t s .

TUESDAY, 2 0 t h  NOVEMBER, 1888.

No. 1.—P u b l ic  O f f ic e r s  E m p l o y m e n t  B i l l .—Clause 2.—Except with the express permission of the 
Governor signified by Order in Council published in the Government Gazette, which permission 
may be at any time by Order of Council withdrawn, no officer shall after the passing of this Act 
accept or continue to hold or discharge the duties of or be employed in any paid office in 
connection with any banking insurance mining mercantile or other commercial business, whether 
the same be carried on by any corporation company firm or individual; nor except as aforesaid 
shall any officer himself engage in or undertake any such business whether as principal or agent, 
nor engage or continue in the private practice of any profession, nor accept or continue to hold 
any office in or under any municipal or any other corporation whatsoever, nor accept or engage in 
any employment other than in connection with the duties o f  his office or offices under the Crown: 
Provided that nothing herein contained shall be deemed to prevent any officer from becoming a 
member only of any incorporated company or of any company or society of persons registered under 
any Act of Parliament.

Amendment proposed—That the words “ nor accept or engage in any employment other than in 
connection with the duties of his office or offices under the Crown,” in the 9th line of the above 
clause, be omitted {Hon. W. E . Stanbridge.)

Question—That the words proposed to be omitted stand part of the clause—put.
Committee divided.

Ayes, 15.
The Hon. J . Buchanan 

J . H. Connor 
H. Cuthbert
G. Davis 
S. Fraser
H. Gore 
D. Ham
Sir J . Lorimer 
D. Melville 
W. H. Roberts 
W. P. Simpson 
D. C. Sterry 
N. Thornley 
W. A. Zeal 
F. Brown {Teller).

Noes, 9.
The Hon. J . Balfour

W. S. Cooke •
C. J . Ham
C. H. James
J . P. MacPherson
Lt.-Col. Sargood
J . Service
W. E. Stanbridge
Dr. G. Le Fevre {Teller).
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No. 2.—Proposed new clause to follow clause 2.—A. “ Nothing in this Act shall prejudice the rights (if 
any) of any person or persons under Acts 160 and 773.”

Motion made and question put that the above new clause stand part of the Bill.—{Hon. C. J. Ham.)
Committee divided.

i Ayes, 9.
The Hon. J. Balfour

S. W. Cooke 
D. Ham
C. H. James 
Dr. G-. Le Fevre 
J . P. MacPherson 
Lt.-Col. Sargood 
W. E. Stanbridge.
C. J .  Ham ( Teller).

Noes, 14.
The Hon. F. Brown

J . Buchanan 
J . H. Connor 
H. Cuthbert 
G-. Davis 
S. Fraser 
H. Gore 
Sir J . Lorimer 
D. Melville 
W. P. Simpson 
D. C. Sterry 
N. Thornley 
W. A. Zeal
W. H. Roberts {Teller).
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No. 1.—E l e c t o r a l  D is t r i c t s  A l t e r a t i o n  B i l l  ( S e c o n d  S c h e d u l e ) : —
14. TH E ELECTORAL DISTRICT OF EA ST BOURKE BOROUGHS.

Commencing on the Moonee Ponds Creek at the north-west angle of portion 142r 
parish of Jika Jika ; thence east by the north boundary of that portion to the south-west 
angle of portion 150 ; north by the western boundary of that portion to the north-west angle ; 
east by the north boundaries of portions 150, 149, and 148 to the north-east angle of por
tion 148; south by the eastern boundary of portion 148 and of the town reserve of Coburg to 
the south-east angle of that reserve; and west by the south boundaries of the same reserve 
to the Merri Creek; southerly down that creek to the north-western angle of portion 136 
in the said parish east by the north boundary of portion 136 to High-street, Northcote ; further 
east crossing High-street by Dundas-street to the Darebin Creek; southerly down that creek 
to the Yarra River ; down the Yarra River to Reilly-street ; west by that street to Smith- 
stree t; north by Smith-street to the Queen’s-parade ; north-easterly by the Queen’s-parade 
to the Merri Creek ; up the Merri Creek to north boundary of section 93, parish of Jika 
Jika ; west by that boundary to Nicholson-street ; south by Nicholson-street to Park-street 
east; west by Park-street east and Park-street west to the Moonee Ponds Creek ; northerly 
by that creek to the commencing point ... ... ... ••• ••• ••• Two.

Amendment p roposed— That the words “ East Bourke Boroughs,” in the head-line, be omitted with a 
view of inserting instead thereof the word ie Brunswick.”—{lion, D. Melville.)

Question—That the words proposed to be omitted stand part of the clause—put.
Committee divided.

No. 4.

3Srtracteb from tfje Jftfitttttea

TUESDAY, 4th DECEMBER, 1888.

Ayes, 14. 
The Hon. J . Balfour

Noes, 16.
The Hon. Dr. Beaney,

J . Bell 
S. W. Cooke 
T. Dowling 
H. Gore 
Sir J . Lorimer 
W. McCulloch 
J . P. MacPherson 
W. II. S. Osmand 
J . Service 
W. E. Stanbridge 
N. Thornley 
A. Wynne
H. Cuthbert {Teller).

F. Brown
J . Buchanan
J . S. Butters
Sir W. J . Clarke, Bart.
J . H. Connor
D. Coutts
S. Fraser
D. Ham
C. H. James
D. Melville
F. Ormond 
W. Pearson 
J . A. Wallace 
W. A. Zeal
G. Davis {Teller).
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35. TH E ELECTORAL D ISTR IC T OF GIPPSLAND CENTRAL.
Commencing on the sea coast at the mouth of Merriman’s Creek ; thence up that 

creek to the south boundary of the parish of Rosedale ; westerly by the southern boundary 
of that parish to Flynn’s Creek ; northerly by that creek to the La Trobe River ; up that 
river to its source in the range forming the southern watershed of the Yarra River ; easterly 
by that range to Mount Baw Baw ; north-westerly by the range forming the northern water
shed of the Yarra to the Great Dividing Range ; easterly by that range to Mount Selma ; 
southerly by the range to Mount U sefu l; southerly by a direct line to the junction of Silver 
Jack’s Creek with Donnelly’s Creek ; southerly by a direct line to the bridge over th e  
Thompson River on the Toongabbie and Walhalla road ; down that river to the'west boundat y 
of the parish of “ Sale” ; north by that boundary to Flooding Creek ; down that creek to a 
point west of the north-east angle of allotment 86, parish of Sale ; east to that angle ; south 
to the La Trobe River ; easterly down that river and by the northern boundary of the county 
of Buln Buln to the sea coast; and south-westerly by the sea coast to the commencing 
point

Amendment proposed—That all the words after u Sale ” in the 10th line of the above clause be 
omitted with a view of inserting instead thereof the following words :—“ North and east by 
the west and north boundaries of that parish to the south-east angle of portion 26a of the 
parish of Bundalaguah ; northerly by the east boundary of that parish to the north-east 
angle of portion 13 b  of same parish; west to the south-east angle of the parish of Wa-de- 
lock ; north and east by that parish boundary to the Avon River ; down that river to the 
western shore of Lake Wellington ; southerly by that shore to the northern boundary of the 
county of Buln Buln ; easterly and following that boundary to the sea coast, and south
westerly by the sea coast to the commencing point”
— {lion W. Pearson.)

Question—That the words proposed to be omitted stand part of the clause—put.
Committee divided.

The Hon. J
Ayes, 7.

Bell
H. Cuthbert 
T. Dowling 
H. Gore
*J. P. MacPherson 
W. H. S. Osmand 
Sir J . Lorimer ( Teller) .

Noes, 17.
The Hon. J . Balfour

F. Brown
Sir W. J . Clarke, Bart. 
J . H. Connor 
S. W. Cooke 
D. Coutts 
S. Fraser
C. H. James 
W. McCulloch
D. Melville 
W. Pearson 
J . Service
W. E. Stanbridge 
J . A. Wallace 
A. Wynne 
W. A. Zeal
G. Davis ( Teller).

One.

One.
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No. 5.

tracts (tom if)? M i n u t t z .

TUESDAY, 11t h  DECEMBER, 1888.

1. M em bers of Co u n c il  B il l  (C l a u se  4 ):—

4. The Melbourne North Yarra South Yarra Southern North-Western and South-Eastern 
Provinces shall each return four members to the Council.

The South-Western Nelson Western Northern Wellington North-Central North-Eastern and 
Grippsland Provinces shall each return three members to the Council.

The members of the Council elected at the periodical elections to be held in the provinces in 
the next following section mentioned in the year One thousand eight hundred and eighty-nine and 
those elected at any periodical election to fill any vacancy caused by effluxion of time shall each 
hold their seats for a period of six years and shall then retire by effluxion of time. Every retiring 
member shall if otherwise qualified be capable of being re-elected.

Amendment proposed—That the word “ Melbourne,” in the first line of the above clause, be omitted.— 
{Hon. J. H. Connor.)

Question—That the word proposed to be omitted stand part of the clause—put.
Committee divided.

Noes, 10.
The Hon. J . Buchanan 

J . II. Connor 
W. McCulloch 
J . P. MacPherson 
D. Melville 
W. H. S. Osmand 
W. Pearson 
J . A. Wallace 
W. A. Zeal 
Gr. Davis {Teller).

No. 2. Amendment proposed—That the words “ North ifarra,” in the first line of the above clause, be omitted. 
—{Hon. J. H. Connor.) !

Question—That the words proposed to be omitted stand part of the clause—put,
6087

Ayes, 23. 
The Hon. S. Austin 

J . Balfour 
F. Brown 
S. W. Cooke 
D. Coutts 
H. Cuthbert 
T. Dowling 
S. Fraser 
H. Core 
D. Ham
C. II. James 
Dr. Le Fevre 
Sir J . Lorimer 
Sir J . MacBain 
F. Ormond
W. H. Roberts 
Lt.-Col. Sargood 
J . Service 
W. E. Stanbridge
D. C. Sterry 
N. Thornley 
A. Wynne
J . Bell {Teller).



Committee divided.
Ayes, 7.

The Hon. J . Bell
T. Dowling 
Sir J . Lorimer 
Sir J .  MacBain 
VV. H. Roberts 
J . Service
Dr. Le Fevre ( Teller).

Noes, 25.
The Hon. S. Austin 

J . Balfour
F. Brown 
J . Buchanan 
J . H. Connor 
S. W. Cooke 
D. Coutts 
H. Cuthbert
G. Davis
H. Gore 
D. Ham
C. H. James 
W. McCulloch 
J . P'. MacPherson
D. Melville 
W. II. S. Osmand 
W. Pearson 
Lt.-Col. Sargood 
W. E. Stanbridge 
D. C. Sterry 
N. Thornley 
J . A. Wallace 
A. Wynne 
W. A. Zeal
F. Ormond (Teller).

words “ South Yarra,” in the first line of the above clause, beNo. 3. Amendment proposed—That the 
omitted.— (Hon. J. H . Connor.')

Question—That the words proposed to be omitted stand part of the clause—put. 
Committee divided.

Noes, 11.
The Hon. J .  Buchanan 

J . H. Connor 
G. Davis 
W. McCulloch 
D. Melville 
W. H. S. Osmand 
W. Pearson 
J . Service 
J . A. Wallace 
W. A. Zeal
J . P. MacPherson (Teller).

Ayes, 22.
The Hon. S. Austin 

J . Balfour 
J . Bell
F. Brown 
S. W. Cooke 
D. Coutts 
H. Cuthbert 
T. Dowling 
S. Fraser 
H. Gore 
D. Ham
C. H, James 
Sir J . Lorimer 
Sir J . MacBain
F. Ormond 
W. H. Roberts 
Lt.-Col. Sargood 
W. E. Stanbridge
D. C. Sterry 
N. Thornley 
A. Wynne
Dr. Le Fevre (Teller).

No. 4. Amendment proposed—Motion made that the word “ Wellington’'* be inserted in lieu of the above 
clause after the word u and,” in place of the words “ South-Eastern ” (previously omitted).— 
(Hon. H. Cuthbert.)

Question—That the word proposed to be inserted be so inserted—put.
Committee divided.

Ayes, 16.
The Hon. J . Balfour 

J. Bell
F. Brown
S. W. Cooke 
D. Coutts
II. Cuthbert
G. Davis 
T. Dowling
H. Gore 
D. Ham
Sir J . Lorimer 
W. Pearson 
Lt.-Col. Sargood 
W. E. Stanbridge 
D. C. Sterry 
N. Thornley (Teller).

Noes, 14.
The Hon. S. Austin

J . Buchanan 
J . H. Connor
C. II. James 
Dr. Le Fevre 
W. McCulloch
J . P. MacPherson
D. Melville
W. II. S. Osmand 
W. II. Roberts 
J. Service 
J . A. Wallace 
W. A. Zeal
F. Ormond (Teller).
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W EDNESDAY, 12th DECEM BER, 1888.

M a r i n e  S t o r e s  B i l l .—(Clause 8) :—
8. Any two justices sitting in open court may take into consideration any application by a 

male person above the age of thirteen or below that age if he has obtained a certificate of being 
educated up to the standard required by the Education Act for a licence to act as a collector and to 
carry on the business of collecting special wares, and on the hearing of such application any officer 
of police or any other person may be heard to show cause to the justices against granting the 
application; and it shall be lawful for the justices to grant in the form in the First Schedule to this 
Act to the person making the application such a licence, or to refuse any such application, or the 
justices may adjourn the consideration thereof from time to time as they see fit. Provided that such 
adjournments do not in the whole exceed two months from the day of first making the application. 
“ Provided always that no licence shall be granted to a female or to a person who has at any time 
been convicted of felony.”

No. 1. Amendment proposed—That the words “ Provided always that no licence shall be granted to a female 
or to a person who has at any time been convicted of felony,” in the tenth line of the above clause 
be omitted.—(Hon. D. C. Sterry.)

Question—That the words proposed to be omitted stand part of the clause—put.
Committee divided.

Ayes, 11.
The Hon. S. Austin 

J . Bell 
J .  H. Connor
H. Cuthbert 
T. Dowling 
Sir J . Lorimer 
J .  P. MacPherson 
W. H. Roberts 
Lt.-Col. Sargood 
J .  Service 
J . Balfour (Teller).

Noes, 7.
The Hon. F. Brown 

D. Coutts 
D. Melville 
W. E. Stanbridge 
D. C. Sterry 
A. Wynne
S. W. Cooke (Teller).
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front tfje jB m u te g .

TUESDAY, 18th DECEMBER, 1888.

No. 1. C h i n e s e  I m m ig r a t io n  R e s t r ic t io n  B i l l .—

Clause 4. This Act shall not apply—
(i.) To any person duly accredited to the Government of any of Her Majesty’s possessions in 

Australasia by any Government as its representative, nor to any person sent by any 
Government on any special mission.

(n.) To any person being a member of the crew of any vessel if such person is not discharged 
therefrom in Victoria and does not land in Victoria except in the discharge of his duties 
in connection with such vessel.

( i i i .)  T o a n y  p erso n s or a n y  c la s s  o f  p erso n s w h o  are fo r  th e  t im e  b e in g  e x e m p te d  (a s  h e r e in 
a fter  p ro v id ed ) from  th e  p ro v is io n s  h ereo f.

Amendment proposed—That at the end of the clause the following words be added, viz.:—
(iv.) To any Chinese woman or to any child under twelve years of age, provided that there shall 

not be allowed more than three women and six children for each 500 tons of the tonnage 
of any vessel entering any port or place in Victoria.—{Hon. Lieut.-Col. Sargood.)

Q u estio n — T h a t  th e  w o rd s p ro p o sed  to  b e  a d d ed  b e  so  ad d ed — pu t.
Committee divided.

Ayes, 16. Noes, 16.
The Hon. J. Balfour

J . H. Connor
C. J . Ham
D. Ham
Dr. Le Fevre,
W. McCulloch 
J . P. MacPherson 
D. Melville 
W. H. S. Osmand 
W. Pearson 
W. P. Simpson

The Hon. S. Austin 
Dr. Beaney 
J . Bell 
J . Buchanan 
S. W. Cooke 
D. Coutts
H. Cuthbert
G. Davis 
T. Dowling
H. Gore 
Sir J. Lorimer 
J . Service
D. C. Sterry 
N. Thornley
G. Young
W. II. Roberts {Teller).

6643,

W. E. Stanbridge 
J. A. Wallace 
A. Wynne 
W. A. Zeal
Lt.-Col. Sargood {Teller).



No. 2 . L i c e n s i n g  A c t  A m e n d m e n t  B i l l . —Clause 1 5 .—No determination order or proceedings under 
Part II. of the Principal Act or any amendment thereof shall be removed or removable by certiorari 
or otherwise into the Supreme Court for any want or alleged want of jurisdiction or for any error or 
alleged error of form or substance or on any ground whatsoever.

Question—That clause 1 5  as amended stand part of the Bill—put.
Committee divided.

Noes, 12.
The Hon. J . S. Butters 

J . H. Connor 
S. W. Cooke 
C. H. James 
W. McCulloch 
J . P. MacPherson 
W. H. S. Osmand 
W. Pearson 
W. P. Simpson 
W. E. Stanbridge
J . A. Wallace 
W. A. Zeal (Teller).

Ayes, 20.
The Hon. S. Austin 

J . Balfour 
Dr. Beaney 
J. Bell 
J .  Buchanan
D. Coutts
H. Cuthbert 
T. Dowling
H. Gore
C. J . Ham
D. Ham 
Dr. Le Fevre 
Sir. J . Lorimer
D. Melville 
W. H. Roberts 
Lt.-Col. Sargood .
J . Service 
A. Wynne
G. Y oung
N. Thornley (Teller).

No. 3. Proposed new clause G.—The provisions of section twenty of the Principal Act as amended by 
any subsequent Act applying to the issue and renewal of victuallers’ licences in respect of houses 
situated in mountainous districts shall apply to the mallee country dealt with by “ The Mallee 
Pastoral Leases A ct 1883” in the same manner as though the same were a mountainous district.— 
(Hon. D. Coutts).

Question—That the proposed new clause stand part of the Bill—put.
Committee divided.

Ayes, 15. 
The Hon. S. Austin

J . S. Butters 
J . H. Connor 
S. W. Cooke
C. H. James 
W. McCulloch
J . P. MacPherson 
W. Pearson 
W. P. Simpson 
W. E. Stanbridge
D. C. Sterry 
J . A. Wallace
G. Young 
W. A. Zeal
D. Coutts (Teller).

Noes, 17.
The Hon. Dr. Beaney,

J . Buchanan
H. Cuthbert 
T. Dowling
H. Gore
C. J . Ham
D. Ham
Dr. Le Fevre 
Sir J . Lorimer
D. Melville 
W. H. S. Osmand 
W. H. Roberts 
Lt.-Col. Sargood 
J . Service 
N. Thornley 
A. Wynne 
J . Balfour (Teller).

No. 4 . S t a t e  S c h o o l  T e a c h e r s  B i l l — S e c o n d  S c h e d u l e . —The fo l lo w in g  amendments shall be made 
in the Third Schedule of “ The Public Service Act 1883” :—

Part II .
Add at the end of the note immediately following the heading “ S e c o n d - c l a s s  T e a c h e r s  

the words—“ Minimum fixed salary for females £176 per annum, rising by five annual increments 
of £8 to a maximum of £216.”

The note immediately following the heading “ T h i r d - c l a s s  T e a c h e r s  ” is hereby repealed, 
and the following substituted :— ,

“ That is, teachers who are certificated, and have also passed the matriculation examination; or 
are certificated and hold two of the Department’s science certificates; or have obtained the 
trained teacher’s certificate subsequently to 31st December, 1875; or obtained a trained 
teacheFs certificate of first or second class under the Board of Education; or possess a 
certificate of competency alone in the case of teachers employed at the passing of this Act.

And in addition to possessing any such qualification also hold one of the following positions, tha 
is to say—As head teachers of third-class schools, or as first male assistants in first-class 
schools ; or as first female assistants in second-class schools ; or as first female assistants in 
schools which were reduced from the second class on the 30th June 1888.

Minimum fixed salary for males, £17G per annum, rising by four annual increments of £8 to a 
maximum of £208.

Minimum fixed salary for females, £121 12s., rising by seven annual increments of £6 8s. to a 
maximum of £166 8s.”
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The note immediately following the heading “ F o u r t h - c l a s s  T e a c h e r s ” is hereby repealed 
and the following substituted :—

“ That is, teachers who are certificated, and also are in charge of fourth-class schools, or hold 
positions as first male assistants in second-class schools, or as first female assistants of third- 
class schools. Minimum fixed salary for males, £144 per annum, rising by three annual 
increments of £8 to a maximum of £168.

Minimum fixed salary for females, £89 12s., rising by four annual increments of £6 8s. to a 
maximum of £115 4s.”
The note immediately following the heading “ F i f t h - c l a s s  T e a c h e r s ”  is hereby repealed 

and the following substituted :—
“ That is, teachers who are licensed to teach, and'-also are in charge of fifth-class schools, or hold 

other assistantships than those specified above, or act as relieving teachers. Fixed salary 
for teachers employed otherwise than as junior assistants under Sixth Schedule:—

Males—Minimum, £88, rising by six annual increments of £8 to a maximum of £136.
Females—Minimum, £64, rising by three annual increments of £6 8s. to a maximum of £83 4s.
Fixed salary for teachers employed as junior assistants under Sixth Schedule—

Males—£80 per annum, without increment.
Females—£64 per annum, without increment/’

$

Under the heading “ J u n i o r  A s s i s t a n t s ”  the words “ Names to be entered in order of 
seniority of appointment as junior assistant”  are hereby repealed, and the words “ Names to be 
entered in order of seniority of appointment as head teacher or assistant” are hereby substituted. 

Male teachers employed at the passing of the Principal Act and who were certificated at 
the time of its coming into operation shall be'eligible for promotion to any class though not possess
ing the literary qualification therefor, and male licensed teachers employed at the passing of the 
Principal Act shall be eligible for promotion to the fourth class and to third class assistantships, 
and female teachers employed and licensed "at the passing of the Act shall be eligible for promotion 
to any class though not possessed of the literary qualification therefor, and all female teachers and 
male certificated teachers as aforesaid shall be entitled to the privileges accruing under section sixty- 
four of the Principal Act to teachers the class of whose school is raised, and all licensed teachers 
as aforesaid shall be entitled to the same privileges when their schools are raised to the fourth class 
but not to a higher class, unless the Minister, on the recommendation of the Secretary and Inspector- 
G-eneral, certify that in any such case any such teacher is not deserving of such privileges.

And the said Part II. of the said Schedule shall be read accordingly.
The following amendments shall be made in the Sixth Schedule of “ The Public Service Act

1883.”
The words “ a first female assistant teacher of the second or the third class ” are hereby repealed, 

and the words “ a first female assistant teacher of the second class ” are hereby substituted.
The words “ a first female assistant teacher of the fourth class ” are hereby repealed, and the 

words “ a first female assistant teacher of the third class ” are hereby substituted.
And the words “ a first female assistant teacher of the fifth class” are hereby repealed, and the 

words “ a first female assistant teacher of the fourth class ” are hereby substituted.
Amendment proposed that after the word “ schools ” in the twenty-sixth line of the schedule, the 

following words be inserted, viz.:—“ or as second female assistants in first class schools.”
Question that the words proposed to be inserted be so' inserted—put.
Committee divided.

Ayes, 14. Noes, 6.
The Hon. J . S. Butters

D. Coutts
D. Ham
C. H. James 
W. McCulloch
J . P. MacPherson
D. Melville
W. H. S. Osmand 
Lt.-Col. Sargood 
W. P. Simpson 
W. E. Stanbridge
D. C. Sterry 
Gr. Young 
J . Balfour (Teller).

The Hon. J . Bell
H. Cuthbert 
T. Dowling 
Sir J . Lorimer 
N. Thornley 
H. G-ore (Teller).

WEDNESDAY, 19t h  DECEMBER, 1888.

No, 5 . — E l e c t o r a l  A c t  A m e n d m e n t  B i l l .—Clause 47.—It shall not be lawful for any person on any 
one day to vote in more than one electoral district at any election of members of the Legislative 
Assembly (notwithstanding anything in any Act of Parliament contained); and if any person vote 
contrary to the provisions hereinbefore in this section contained or if any person having voted at 
any such election vote again on any day to which any such election has been adjourned, he shall on 
conviction thereof before any two or more justices forfeit and pay a sum not exceeding Fifty 
pounds or in default may be imprisoned for any period not exceeding three months.



Question that this clause stand part of the Bill—put.
Committee divided.

Ayes, 9.
The Hon. Dr. Beaney 

J . Bell
H. Cuthbert
G. Davis
D. Ham
D. Melville 
W. H. Roberts 
W. A. Zeal 
Dr. Le Fevre {Teller).

The Hon. J . Balfour
J . Buchanan
J . S. Butters
Sir W. J .  Clarke, Bart.
J . H. Connor
S. W. Cooke
D. Coutts
T. Dowling
H. Gore
C. J .  Ham
C. H. James
W. McCulloch
J . P. MacPherson
W. II. S. Osmand
W. Pearson
Lt.-Col. Sargood
J .  Service
W. E. Stanbridge
J .  A. Wallace
A. Wynne
G. Young
F. Ormond {Teller).

No. 6.— C h i n e s e  I m m ig r a t io n  R e s t r i c t i o n  B i l l .—

Clause 4. This Act shall not apply—
(i.) To any person duly accredited to the Government of any of Her Majesty^s possessions in 

Australasia by any Government as its representative, nor to any person sent by any 
Government on any special mission.

(ii.) To any person being a member of the crew of any vessel if such person is not discharged 
therefrom in Victoria and does not land in Victoria except in the discharge of his duties 
in connection with such vessel. •

(h i.) To any persons or any class of persons who are for the time being exempted (as herein
after provided) from the provisions hereof.

(iv.) To any Chinese woman or to any child under twelve years of age, provided that there 
shall not he allowed more than three women and six children for each 500 tons of the 
tonnage of any vessel entering any port or place in Victoria.

Amendment proposed—That at the end of the clause the following words be added:—
(v.) To any Chinese who has taken out or who shall take out letters of naturalization in 

Victoria.

Question—That the words proposed to be added be so added- 
Committee divided.

-put.

Ayes, 17.
The Hon. S. Austin

J . Buchanan
J . S. Butters
Sir W. J . Clarke, Bart.
S. W. Cooke
T. Dowling
H. Gore
C. J . Ham
D. Ham
C. H. James 
W. McCulloch 
J . P. McPherson
D. Melville
W. H. S. Osmand 
W. E. Stanbridge 
J . A. Wallace 
J . Balfour {Teller).

Noes, 6.
The Hon. J . Bell

G. Davis
Dr. Le Fevre,
Sir J . Lorimer 
J . Service
H. Cuthbert {Teller).

No. 7 .—C h i n e s e  I m m ig r a t io n  R e s t r i c t i o n  B i l l . —Clause 9 .—Any Chinese who enters Victoria by 
land without first obtaining a permit in writing from some person to be appointed by the Governor 
in Council shall be guilty of a misdemeanour, and shall be liable on conviction to a fine not 
exceeding Fifty pounds or imprisonment with or without hard labour for any term not exceeding 
six calendar months, and in addition or substitution for any such imprisonment shall be liable 
pursuant to any warrant or order of the justices before whom he is couvicted to be removed or 
deported to the colony from which he has come.

Question—That this clause stand part of the Bill—put.
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Committee divided.
Ayes, 4. Noes, 17.

The Hon. H. Cuthbert The Hon. S. Austin
G-. Davis J . Balfour
Sir J . Lorimer J . Buchanan
J . Bell ( Teller) ,  J, S. Butters

Sir W. ,J. Clarke, Bart.
S. W. Cooke 
T. Dowling
H. Gore
C. J . Ham 
W. McCulloch 
J . P . MacPherson
D. Melville 

t, W. H. S. Osmand
J . Service 
W. E. Stanbridge 
J . A. Wallace
C. H. James ( Teller) .

No. 8. P o r t  M e l b o u r n e  L a g o o n  N u is a n c e  S u p p r e s s i o n  B i l l .—Clause 11.— When all the lands 
described in Part I. of the Schedule hereto other than those dedicated to the public as aforesaid have 
been sold the Board shall after defraying out of the moneys received from the sale thereof so much 
of the cost of the works authorized and directed by this Act as cannot be defrayed out of moneys 
contributed by the various corporations hereinbefore by this Act directed to contribute “ divide the 
amount remaining into two equal parts, and one of such parts shall be paid to the mayor councillors 
and citizens of the city of South Melbourne, and the other of such parts shall be paid to the mayor 
councillors and burgesses of the town of Port Melbourne, and the said moneys are hereby appropriated 
accordingly.”

I f  at the time when any payment to any of the said corporations becomes due under the provisions of 
this section any sum is then due under the provisions of this Act to Her Majesty or the Board by 
such corporation the Board may set off the sum so due to such corporation against the sum due by 
it as aforesaid.

Amendment proposed—That the words after the word “ contribute” in line five to and inclusive of 
the word “ accordingly” in line nine of the above clause be omitted with the view of inserting 
“ repay to the municipalities of South Melbourne and Port Melbourne the sums advanced by them 
respectively.”

Question—That the words proposed to be omitted stand part of the clause—put.
Committee divided.

Ayes, 11.
The Hon. S. Austin

J . S. Butters 
S. W. Cooke 
H. Cuthbert 
T. Dowling 
H. Gore 
D. Ham 
Dr. Le Fevre 
Sir J . Lorimer 
W. E. Stanbridge 
J . Bell {Teller).

Noes, 10.
The Hon. J. Balfour

G. Davis
C. J . Ham 
W. McCulloch
J . P. MacPherson
D. Melville
W. H. S. Osmand 
J . Service 
J . A. Wallace
C. H. James {Teller).

No. 9.—Clause 11.
,mm Motion made, and question put—That the Chairman do leave the Chair.—{Hon. D. Melville).

Ayes, 11. Noes, 9.
The Hon. J . S. Butters

G. Davis 
T. Dowling
C. J .  Ham
C. H. James 
W. McCulloch
D. Melville 
J .  Service
W. E. Stanbridge 
J . A. Wallace.
S. W. Cooke {Teller).

The Hon. S. Austin 
J . Bell
H. Cuthbert
H. Gore
D. Ham 
Sir J . Lorimer 
J . P. MacPherson 
W. H. S. Osmand.
Dr. Le Fevre {Teller).





ADDRESS OF CONDOLENCE ON THE OCCASION OF THE DEATH 
OF THE LATE EMPEROR FREDERICK III. OF GERMANY.

DESPATCH FROM TH E  R IG H T HONORABLE TH E SECRETARY OF STATE FOR
TH E COLONIES W ITH  ENCLOSURES.

Ordered by the Legislative Council to be printed, 11th September, 1888.

HENRY B. LOCH,
Governor.

With reference to the Address of Condolence from the Legislative Council on the occasion of 
the death of the late Emperor Frederick III . of Germany, the Governor now begs to transmit a 
copy of a Despatch and its enclosures which he has received from the Right Honorable the 
Secretary of State for the Colonies conveying the thanks of His Imperial Majesty the Emperor 
William of Germany for the expressions of kindly sympathy conveyed therein.
Government House,

Melbourne, 11th September, 1888.

DESPATCH FROM TH E R IG H T HONORABLE TH E SECRETARY OF STATE FOR 
TH E COLONIES TO TH E GOVEROR OF VICTORIA.

V i c t o r i a .  Downing-street,
71. 28th July 1888. .

S i r ,
My telegram of the 28th ultimo informed you that the messages of condolence received in 

your telegrams of the 20th and 21st ultimo, from the Legislative Council and Assembly of 
Victoria, on the occasion of the death of the German Emperor, would be duly presented at Berlin ; 
and I  have the honour to transmit to you, for communication to those bodies, a copy of a letter from 2ist July, 
the Foreign Office, with its enclosures, conveying the thanks of His Majesty the Emperor and 
King for these expressions of kindly sympathy.

I  have the honour to be, Sir,
Your most obedient humble servant,

Governor KNUTSFORD.
S i r  H e n r y  L o c h ,  G.C.M.G., K.C.B.,

&c., &c., &c.

B 1 .—2833.



Sir E. Malet.
Treasury, No. 60, 
July 14, 1888.

T h e  F o r e ig n  O f f i c e  t o  t h e  C o l o n ia l  O f f i c e .

[ C o p y . ]

Foreign Office,
S i r ,  July 21st, 1888.

With reference to your letter of the 29th ultimo, I  am directed by the Secretary of State for 
Foreign Affairs to transmit to you, to be laid before Lord Knutsford, a copy of a Despatch from 
Her Majesty’s Ambassador at Berlin, conveying the thanks of His Majesty the Emperor William 
for the message of condolence from the Legislative Council of Victoria.

I am, &c.,
T h e  U n d e r - S e c r e t a r y  o f  S t a t e ,  JA M ES FERGUSON. 1

Colonial Office.

S i r  E. B. M a l e t  t o  t h e  M a r q u i s  o f  S a l i s b u r y .

[ C o p y . ]

M y  L o r d ,  Berlin, July 14th, 1888.

With respect to Your Lordship’s Despatch of the 3rd instant, I have the honour to transmit 
to Your Lordship herewith translation of a note which I have received from Count Bismarck, in 
which His Excellency states that he has been commanded by the Emperor to convey His Majesty’s 
thanks to the Legislative Council of Victoria for their telegram of condolence on the occasion of 
the death of His Majesty’s father, the late Emperor Frederick.

I  have, &c.,
T h e  M a r q u i s  o f  S a l i s b u r y ,  E. B. MALET.

&c., &c., &c.

C o u n t  B i s m a r c k  t o  S i r  E. M a l e t .

[ C o p y .— T r a n s l a t i o n . ]

Foreign Office,
Berlin, July 12th, 1888.

The undersigned has the honour to inform His Excellency Sir E. Malet, in reply to his note 
of the Gth instant, that he did not fail to convey to its high destination the message transmitted by 
telegraph, in which the Legislative Assembly of Victoria expressed their sympathy on the occasion 
of the death of his late Majesty the Emperor Frederick.

His Majesty the Emperor and King was most agreeably touched with this expression of 
sympathy, and has instructed the undersigned to avail himself ot the Ambassador’s good offices in 
order to express to those who sent the telegram His Majesty’s thanks for their friendly sympathy.

The undersigned, in thus obeying His Majesty's commands, avails himself, &c.

His Excellency II. BISMARCK.
S i r  E. M a l e t ,

&c., &c., &c.
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TELEGRAPHIC CABLE BETWEEN CANADA 
AND AUSTRALIA.

R E T U R N  to an Order o f the Legislative Council,

D ated 24th July 1888, fo r—

COPIES of all Correspondence with the Secretary of State for the Colonies with' the Government of 
Canada, and (if any) with the other Australasian Colonies, relative to the Laying of a Telegraphic 
Cable between Canada and Australia, or to a Preliminary Marine Survey having that object in 
view.

(The Honorable James Service.)

Ordered by the Legislative Council to be 'printed 18ih September, 1888.

138 gutfiontg:
ROBT. S. BRAIN, GOVERNMENT PRINTER, MELBOURNE.





A B S T R A C T .
No. From Whom. To Whom. Subject. Date. Page.

P. 86/3709 Mr. Sandford Fleming, 
Ottawa, Canada

Mr. A. Deakin, Chief 
Secretary of Vic
toria

Submits proposals for connecting the 
Australasian Colonies by Submarine 
Telegraph with Canada, and through 
Canada with Great Britain. Encloses 
printed documents in relation thereto. 
Vide Appendix 1

1886. 
4 Nov. 7

P. 86/3710 Mr. Sandford Fleming Mr. Deakin Encloses Parliamentary Returns and other 
printed documents on the same subject. 
Vide Appendix 2

8 „ 8

No. 87/48 The Secretary to the 
Premier

Mr. Sandford Fleming Acknowledges the receipt of the foregoing 
letters ; the subject will receive con
sideration

1887. 
6 Jan. 8

No. 87/230 Mr. Owen Jones, Sec
retary (pro tem.') to 
the Pacific Telegraph 
Company Limited

Mr. Gillies, Premier of 
Victoria

Forwards a statement respecting the Com
pany which has been formed for the 
establishment of telegraphic communi
cation between Great Britain and Aus
tralasia by the Pacific route; states the 
advantages of the route

1886. 
8 Dec. 9

No. 87/300 The Secretary to the 
Premier

Mr, Owen Jones Acknowledges the receipt of the above; 
the subject will be considered

1887. 
27 Jan. 10

No. 87/482 The Secretary to the 
Premier

Mr. Owen Jones Informs that communication of the 8th 
December has been carefully perused by 
the Postmaster-General; also by the 
Prem ier: however, pending the de
liberations of the Colonial Conference 
in London, Ministers are holding the 
matter over

9 Feb. 

1886.

10

P. 87/280 

Enclosure 1

Sir Graham Berry, 
Agent-General

Mr. Owen Jones

Mr. Gillies 

Mr. Gillies

Forwards a copy of the Pacific Cable Com
pany’s proposals ; also copy of a letter 
from the Chairman of the Eastern 
Extension Company, with enclosures

Vide P .87/230 supra.

24 Dec. i i

Enclosure 2 Mr. Pender, Chairman, 
Eastern Extension 
Telegraph Company

Mr. Gillies Furnishes information as to the existing 
Telegraph Cables and the best method 
for ensuring cheap tariffs for Cable
grams ; also a Memorandum relative to 
the proposed Pacific Cable

23 „ 

1887.

l i

No. 87/516 Mr. Gillies Sir Graham Berry ... Acknowledges the receipt of the above 
letter ; informs of having already re
ceived Mr. Owen Jones’s letter of 8th 
December, and encloses copy of reply. 
Vide No. 87/482 supra.

11 Feb. 16

P. 87/773 Hon. E. Stanhope, 
Secretary of State 
for the Colonies

Sir II. P>. Loch, Go
vernor of Victoria

Asks for a reply to Mr. Pender's letter 
and memorandum of 23rd December. 
Vide enclosures to P.87/280 supra

13 Jan. 16

P .87/1018 Sir Graham Berry ... Mr. Gillies Forwards copy of a letter from the Sec
retary of the Pacific Telegraph Com
pany enclosing a reply to Mr. Pender’s 
Memorandum

11 Mar. 16

Enclosure Hon. H. Finch-Hatton, 
Secretary, Pacific 
Telegraph Company

Sir Graham Berry ... Communicates the reply of the Pacific 
Telegraph Company, as indicated above

4 „ 17



No. From Whom. To Whom. Subject. Date. Page.

P. 87/2609 Sir Graham Berry ... Mr. Gillies Transmits a copy of Correspondence, &c., 
on the subject of a Survey in connexion 
with Cable Communication from Aus
tralasia to Canada

1887. 
22 July 20

Enclosure 1 Delegates to the Co
lonial Conference

Sir II. Holland, Secre
tary of State for the 
Colonies

Request that the question of submerging 
Cables in the Pacific Ocean may be 
tested by a Nautical Survey

16 May 20

Enclosure 2 Mr. Sandford Fleming Mr. Baillie Hamilton, 
Secretary to the 
Colonial Conference

Brings the preceding letter under notice 16 „ 21

Enclosure 3 Hon. R. II. Meade, 
Under Secretary, 
Colonial Office

Mr. E. MacGregor, 
Secretary to the 
Admiralty

Requests that Mr. Sandford Fleming may 
be put in communication with the 
Hydrographer to the Admiralty

23 „ 21

Enclosure 4 Secretary to the Ad
miralty

Under Secretary, Co
lonial Office

States that the Hydrographer will confer 
with Mr. Fleming. Suggests, however, 
that the desired soundings be not taken 
specially, unless the matter be urgent

28 „ 2 2

Enclosure 5 Under Secretary, Co
lonial Office

Mr. Sandford Fleming Communicates the Admiralty letter, as 
above

3 June 2 2

Enclosure 6 Mr. Sandford Fleming Under Secretary, Co
lonial Office

Presses for a reconsideration of the views 
of the Admiralty on account of the great 
importance of the question

8 „ 22

Enclosure 7 ... Resolutions of the Colonial Conference 
on the subject of the proposed Sub
marine Pacific Telegraph Route

6 May 23

P.O . 87/3278 Hon. H. Finch-Hatton Mr. F. T. Derliam, 
Postmaster-General 
of Victoria

Requests favorable consideration for the 
Pacific Cable Company's proposal to 
lay a Cable from Vancouver Island to 
Australia, as laid before the Colonial 
Conference on 6th May, 1887

12 „ 24

Enclosure Hon. H. Finch-Hatton Sir H. T. Holland ... Submits proposal as above 3 „ 24

P . 87/3576 Mr. Sandford Fleming Mr. Deakin Calls attention to ^previous Correspond
ence. States action taken by him in 
consequence of the attitude of the 
Admiralty in the matter, and submits a 
Memorandum showing how the desired 
survey can be made by Canada and 
Australasia in conjunction. Has simi
larly addressed other Colonies

* Received through the A gent-G eneral, vide 
P .87/2609 supra.

26 Sept. 25

Enclosure ... ... Memorandum by Mr. Sandford Fleming, 
as above described

26 „ 26

No. 87/ 
4818-23

Mr. Gillies Premiers, &c., of the 
Australasian Colonies

Telegram. Suggests that the proposed 
survey be set forward by the Colonial 
Ministries moving their several Go
vernors to recommend the adoption by 
the Imperial Government of the Colonial 
Conference Resolutions of 6th May

23 Dec. 30

No. 87/4833 Mr. Gillies Sir Graham Berry ... Telegram. Directs inquiry to be made if 
Mr. Fleming’s letter to the Colonial 
Office of the 8th June has yet been 
answered

23 „ 30

P. 87/4098 Sir H. A. Atkinson, 
Premier of New 
Zealand

Mr. Gillies Telegram. States that he has acted on 
Mr. Gillies’ suggestion of the 23rd inst.

24 „ 30



No. From Whom. To Whom. Subject. Date. Pago,

P. 87/4115 Sir S. W. Griffith, 
Premier of Queens
land

Mr. Gillies Telegram. Would like to discuss the 
matter with Mr. Gillies before taking 
the action suggested

1887. 
28 Dec. 30

No. 87/4866 Mr. Gillies Sir S. W. Griffith ... Telegram. States that he had felt sure 
of the concurrence of Queensland with 
the course he is taking. Inquires as to 
objections to this course

28 „ 31

P.87/4122 Mr. Fysli, Premier of 
Tasmania

Mr. Gillies Telegram. Gives reasons for not moving 
in the matter at present. Thinks that 
question should be referred to the 
forthcoming Postal and Telegraph 
Conference

28 „ 31

P.87/4144 Sir S. W. Griffith ... Mr. Gillies Telegram. Thinks that Governors should 
not be moved until Mr. Sandford 
Fleming’s proposals have been con
sidered

30 „ 31

No. 87/4912 Mr. Gillies Sir S. W. Griffith ... Telegram. Explains as to the course of 
procedure which he had in view

30 „ 

1888.

31

P.88/51 Mr. Playford, Premier 
of South Australia

Mr. Gillies Telegram. Regards the Pacific Cable 
Survey as a question for discussion at 
the intended Conference

4 Jan. 31

P.88/89 Sir M. Fraser, Colonial 
Secretary of Western 
Australia

Mr. Gillies Telegram. Considers the question pre
mature

7 „ 32

P.88/137 Sir Graham Berry ... Mr. Gillies Telegram. Communicates the reply of 
the Admiralty to Mr. Sandford 
Fleming’s letter of 8th June

12 „ 32

P.88/490 Sir Graham Berry ... Mr. Gillies Encloses copy of a Despatch from the 
Secretary of State to the Governor- 
General of Canada respecting the 
Pacific Cable

13 „ 

1887.

32

Enclosure 1 

Enclosure 2

Sir H. Holland 

Sir Graham Berry ...

Marquis of Lansdowne, 
Governor-General of 
Canada

Mr. Gillies

States that the Imperial Government 
would be prepared to accelerate the 
survey if the Colonial Governments 
concerned would provide the cost

Telegram. Vide P.88/137 supra.

12 July 

1888.

32

P.88/619 Sir S. W. Griffith ... Mr. Gillies Telegram. Asks whether Victoria has 
made representations to the Imperial 
Government in re, and how the matter 
stands generally

24 Feb. 33

No. 88/757 Mr. Gillies Sir S. W. Griffith ... Telegram. Gives the present position of 
the matter as desired, and thinks that 
the Home Government might now be 
addressed in re

25 „ 33

No. 88/897 Mr. Gillies Sir H. B. Loch Brings under notice a Resolution of the 
recent Postal Conference regarding the 
proposed Pacific Cable Survey, and 
asks that the Imperial Government 
may be moved to undertake the survey 
accordingly

5 Mar. 33

No. 88/978 Mr. Gillies Sir Graham Berry ... Forwards copy of the above ... 9 „ 34

P.88/1415 Sir H. B. Loch Mr. Gillies Communicates a Cablegram from the 
Colonial Office respecting the desired 
survey

28 April 34



N o. From Whom. To Whom. Subject. Date. Pago.

Enclosure Lord Knutsford, Sec
retary of State for 
the Colonies

Sir IL B . Loch Telegram. States that Her Majesty’s 
Government await the receipt of the 
Postal Conference proposals. H .M .S. 
Egeria is, however, about to sail on 
survey duty in the Pacific

1888. 
28 April 34

No. 88/1798 Mr. Gillies Sir H . B .  Loch Acknowledges the receipt of the foregoing, 
and, with a vievV of expediting the 
object desired, encloses for transmission 
to the Colonial Office a copy of the 
Postal Conference Report, containing 
its Resolution on the subject

5 May 34

P.88/2264 Lord Knutsford Sir H. B, Loch Forwards copy of correspondence between 
the Colonial Office and the Admiralty 
regarding the Pacific Cable Survey

1 „ 35

Enclosure 1 ... ................... The Colonial Office to the Admiralty ... 16 Mar. 35

Enclosure 2 ........................................ The Governor of Victoria to the Secre
tary of State for the Colonies

7 „ 35

Enclosure 3 . . . ... Extract from a Letter from the Admiralty 
to the Colonial Office

4 April 36

No. 88/ 
3557-62

Mr. Gillies Premiers, &c., of A us
tralasian Colonies

Inquires i f  the Colonies are willing to 
contribute to the cost of the proposed 
survey of a Pacific Cable route, as pro
posed by the Resolution of the Sydney 
Postal Conference

20 Aug. 36

APPENDICES.

1. Enclosures to Mr. Sandford Fleming’s letter of 4th November, 1886.
lb Memorandum by Mr. Sandford Fleming, with documents attached (enclosed in letter of 8th November, 

1886), bearing date 20tli November, 1882.
3. The Pacific Telegraph Company’s proposals as first submitted to the Colonial Conference, dated 20th 

April, 1888.
4. Twb papers submitted by Mr. Sandford Fleming to the Colonial Conference on 27th April and 6th 

May, 1888.
5. Statement showing the countries through which Australian and European telegrams pass—

(ai) From Victoria to England, vid Asia.
(6.) On the proposed Pacific route.
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C O R R E S P O N D E N C E .

P . 8 6 / 3 7 0 9 .

From Mr. Sandford F leming, C.M.G., to the Chief Secretary of V ictoria.

Sir, O t t a w a ,  C a n a d a ,  4 t h  N o v e m b e r ,  1 8 8 7 .

I  b e g  l e a v e  t o  a d d r e s s  y o u  o n  b e h a l f  o f  a  c o m p a n y  w h o s e  o b j e c t  i s  t o  c o n n e c t  

t h e  A u s t r a l i a n  C o l o n i e s  t e l e g r a p h i c a l l y  w i t h  t h e  D o m i n i o n  o f  C a n a d a ,  a n d  t h r o u g h  

C a n a d a  w i t h  G r e a t  B r i t a i n .

T h e  *  p r i n t e d  d o c u m e n t s  w h i c h  I  h a v e  t h e  h o n o u r  t o  e n c l o s e  i n c l u d e  c o m m u n i -  * Printed as 

c a t i o n s  w h i c h  s h o w  t h a t  t h e  G o v e r n m e n t  o f  C a n a d a  h a s  t a k e n  t h e  i n i t i a t i v e  i n  e n d e a -  pS S m s .’ 

v o u r i n g  t o  o b t a i n  t h e  a s s i s t a n c e  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  a s  w e l l  a s  t h e  c o - o p e r a 

t i o n  a n d  a s s i s t a n c e  o f  t h e  s e v e r a l  C o l o n i a l  G o v e r n m e n t s  i n t e r e s t e d  i n  t h e  u n d e r t a k i n g .

S i n c e  t h e  d a t e s  o f  t h e  w i t h i n  d o c u m e n t s  t h e  P a c i f i c  a n d  A t l a n t i c  c o a s t s  o f  N o r t h  

A m e r i c a  h a v e  b e e n  b r o u g h t  i n t o  t e l e g r a p h i c  c o n n e x i o n ,  b y  a  n e w  t e l e g r a p h  s y s t e m ,  

t h e  m a i n  l i n e  o f  w h i c h  c r o s s e s  t h e  c o n t i n e n t  b y  t h e  r o u t e  o f  t h e  C a n a d i a n  P a c i f i c  

R a i l w a y ,  T h e  n e w  s y s t e m  e x t e n d s ,  o r  w i l l  s h o r t l y  e x t e n d ,  t o  a l l  t h e  p r i n c i p a l  c i t i e s  

i n  C a n a d a  a n d  t h e  U n i t e d  S t a t e s  ; i n  c o n n e x i o n  w i t h  a n  A t l a n t i c  c a b l e  i t  c o n n e c t s  

V a n c o u v e r ,  t h e  w e s t e r n  t e r m i n u s  o f  t h e  C a n a d i a n  P a c i f i c  R a i l w 'a y ,  t e l e g r a p h i c a l l y  

w i t h  E n g l a n d .
O n  b e h a l f  o f  t h e  c o m p a n y  I  r e p r e s e n t ,  I  h a v e  e f f e c t e d  a r r a n g e m e n t s  b y  w h i c h  

A u s t r a l i a n  t e l e g r a p h i c  m e s s a g e s  o n  r e a c h i n g  V a n c o u v e r  c a n  b e  t r a n s m i t t e d  t o  E n g l a n d  

a t  r e m a r k a b l y  l o w  t a r i f f  r a t e s .

F r o m  L o n d o n  t o  V a n c o u v e r  i s  t w o - f i f t h s  t h e  w h o l e  d i s t a n c e  t o  A u s t r a l i a ,  a n d  i t  

i s  p r o p o s e d  t o  e s t a b l i s h  t e l e g r a p h i c  c o n n e x i o n  o v e r  t h e  r e m a i n i n g  t h r e e - f i f t h s  b y  l a y i n g  

e l e c t r i c  c a b l e s  a c r o s s  t h e  P a c i f i c  f r o m  V a n c o u v e r .

T h e  t o t a l  l e n g t h  o f  c a b l e  t o  b e  l a i d ,  a l l o w i n g  f o r  s l a c k ,  i s  e s t i m a t e d  a t  8 , 9 0 0  

n a u t i c a l  m i l e s .

A  m o d e r a t e  s u b s i d y  f r o m  e a c h  o f  t h e  s e v e r a l  G o v e r n m e n t s  w i l l  e n a b l e  t h e  

c o m p a n y  t o  c o m p l e t e  t h e  u n d e r t a k i n g  a n d  s e c u r e  t o  t h e  C o l o n i e s  a  v e r y  g r e a t  r e d u c 

t i o n  i n  t h e  c o s t  o f  t e l e g r a p h y ,  t o g e t h e r  w i t h  t h e  i m p o r t a n t  a d v a n t a g e s  w h i c h  w i l l  

a c c r u e  f r o m  t h e  p o s s e s s i o n  o f  a  n e w  a n d  i n d e p e n d e n t  l i n e  o f  c o m m u n i c a t i o n .

T h e  r a t e  a t  p r e s e n t  c h a r g e d  f o r  t h e  t r a n s m i s s i o n  o f  o r d i n a r y  m e s s a g e s  b e t w e e n  

E n g l a n d  a n d  V i c t o r i a  i s  n i n e  s h i l l i n g s  p e r  w o r d .  O n  t h e  o p e n i n g  o f  t h e  n e w  l i n e  t h e  

c h a r g e s  w i l l  c e r t a i n l y  b e  r e d u c e d  t o  f o u r  s h i l l i n g s  p e r  w o r d ,  a n d  t h e  c o m p a n y  w i l l  b e  

p r e p a r e d  t o  e n t e r  i n t o  e n g a g e m e n t s  w h i c h  w i l l  s e c u r e  a  s t i l l  f u r t h e r  r e d u c t i o n .  I t  i s  

f i r m l y  b e l i e v e d  t h a t  w i t h  t h e  n e w  l i n e  e s t a b l i s h e d ,  a n d  a n  i m p r o v e d  s y s t e m  o f  w o r k i n g  

i n t r o d u c e d ,  i n  a  s h o r t  t i m e  t h e  b u s i n e s s  w i l l  b e  g r e a t l y  a u g m e n t e d ,  a n d  t h e  c h a r g e s  

w i l l  b e  l o w e r e d  t o  t h r e e  s h i l l i n g s  p e r  w o r d ,  e v e n t u a l l y  t o  t w o  s h i l l i n g s  a n d  s i x p e n c e  f o r  

t h e  w h o l e  d i s t a n c e .

T h e  a n n u a l  s u b s i d y  r e q u i r e d  t o  s e c u r e  t h e  e s t a b l i s h m e n t  o f  t h e  l i n e ,  a s  

e s t i m a t e d  b y  a  c o m m i t t e e  o f  g e n t l e m e n  i n  L o n d o n  l a s t  J u l y ,  f o r  t h e  H i g h  C o m m i s 

s i o n e r  f o r  C a n a d a ,  w i l l  b e  f o u n d  a t  p a g e  2 7 *  o f  t h e  a c c o m p a n y i n g  d o c u m e n t s .  I f  t h e  * see Appendix 

a r r a n g e m e n t s  t h e r e i n  r e f e r r e d  t o  w i t h  t h e  I m p e r i a l  G o v e r n m e n t  b e  e f f e c t e d ,  t h e  thisRetum° 

e s t i m a t e d  s u b s i d y  m a y  b e  a p p o r t i o n e d  a s  f o l l o w s :—

( 1 . )  G r e a t  B r i t a i n ,  o n  b e h a l f  o f  t h e  U n i t e d  K i n g d o m ,
I n d i a ,  a n d  t h e  C r o w n  C o l o n i e s  . . .  . . .  £ 4 5 , 0 0 0

( 2 . )  C a n a d a  . . .  . . .  . . *  • • •  • ••  9 , 0 0 0

( 3 . )  Q u e e n s l a n d . . .  . . .  . . .  . . .  • • •  9 , 0 0 0
( 4 . )  N e w  S o u t h  W a l e s  . . .  . . .  . . .  . . .  9 , 0 0 0

< 5 , )  V i c t o r i a  ............................................  . . .  . . .  . • •  9 , 0 0 0
( 6 . )  N e w  Z e a l a n d ,  T a s m a n i a ,  a n d  W e s t e r n  A u s t r a l i a  . . .  9 , 0 0 0

£ 9 0 , 0 0 0



I f  y o u r  G o v e r n m e n t  s h o u l d  h a v e  a  p r e f e r e n c e  f o r  a s s i s t i n g  t h e  e n t e r p r i s e  i n

* see Appendix p a r t  o n  t h e  p r i n c i p l e s  l a i d  d o w n  011 p a g e s  1 6 ,  2 0 ,  a n d  2 5 , *  t h e  f i x e d  s u b s i d y  m i o h t
l ,  pages 40, 4i, p r o p o r t i o n a t e l y  b e  d i m i n i s h e d .  I  w o u l d  v e n t u r e  t o  s u g g e s t  t h a t  a  b o n u s  w h i c h  w o u l d  

b e  e q u a l  t o  f o u r  p e r  c e n t . ,  o r  o n e  t w e n t y - f i f t h  p a r t  o f  t h e  s a v i n g s  e f f e c t e d  i n  e a c h  y e a r  b y  

t h e  r e d u c t i o n  i n  r a t e s  o n  t h e  g r o s s  f o r e i g n  t e l e g r a p h  b u s i n e s s  o f  t h e  c o l o n y ,  w o u l d  a d m i t  

o f  a  c o n s i d e r a b l e  r e d u c t i o n  i n  t h e  s u b s i d y .  I f  a s s i s t a n c e  t a k e s  t h i s  f o r m ,  i t  i s  o b v i o u s  

t h a t  f o r  e v e r y  t w o  s h i l l i n g s  a n d  o n e  p e n n y  ( 2 s .  I d . )  s a v e d ,  t h e  c o m m u n i t y  w o u l d  c ra m  

d i r e c t l y  a n d  i n d i r e c t l y  t w o  s h i l l i n g s ,  w h i l e  t h e  o d d  p e n n y  w o u l d  b e c o m e  p a v a b l e  t o

t h e  c o m p a n y  b y  w h o s e  i n s t r u m e n t a l i t y  t h e  g a i n  w o u l d  b e  e f f e c t e d .  W h a t e v e r  t h e  

a m o u n t  o f  s u b s i d y ,  a  d i r e c t  e q u i v a l e n t  i s  o f f e r e d  i n  r e t u r n  011 t h e  p a r t  o f  t h e  c o m p a n y .

Gpages 3s f 4o, R e f e r r i n g  t o  P a g e s  1 0 ? 17, a n d  2 8 , *  i t  w i l l  b e  s e e n  t h a t  i t  i s  p r o p o s e d  t o  t r a n s m i t  a l l  
43. ° ’ ’ G o v e r n m e n t  m e s s a g e s  f r e e  o f  c h a r g e ,  t h u s  a f f o r d i n g  t o  e a c h  c o n t r i b u t i n g  G o v e r n m e n t

a  d i r e c t  r e t u r n  i n  e a c h  y e a r  f o r  t h e  w h o l e  s u b s i d y  g r a n t e d .

USTo o n e  c a n  d o u b t  t h a t  t h e  e s t a b l i s h m e n t  o f  t e l e g r a p h i c  c o n n e x i o n  b y  t h e  n e w  

r o u t e  b e t w e e n  t h e  A u s t r a l i a n  C o l o n i e s ,  N e w  Z e a l a n d ,  a n d  G r e a t  B r i t a i n  w i l l  p r o v e  o f  

g r e a t  a d v a n t a g e  t o  V i c t o r i a  a n d  t o  t h e  w h o l e  C o l o n i a l  E m p i r e .  I  t r u s t ,  t h e r e f o r e  i t  

m a y  b e  c o n f i d e n t l y  a s s u m e d  t h a t  y o u r  G o v e r n m e n t  w i l l  c o - o p e r a t e  i n  c a r r y i n g  o u t  a  

w o r k  o f  s o  m u c h  g e n e r a l  i m p o r t a n c e .

U n d e r  t h e  c i r c u m s t a n c e s  i n  w h i c h  I  w r i t e ,  I  h o p e  I  m a y  b e  p a r d o n e d  f o r  

a d d r e s s i n g  y o u ,  a n d  I  m a y  b e  p e r m i t t e d  t o  a d d  t h a t  i t  w a l l  b e  a  g r e a t  s a t i s f a c t i o n  t o  

a l l  i n t e r e s t e d  i n  t h e  q u e s t i o n  I  h a v e  v e n t u r e d  t o  b r i n g  b e f o r e  y o u  t o  l e a r n  i n  w h a t  

f o r m  y o u r  G o v e r n m e n t  w a l l  b e  d i s p o s e d  t o  a s s i s t  i n  p r o m o t i n g  t h e  u n d e r t a k i n g

I  h a v e ,  & c . ,

S andford Fleming.
T he H onorable the Chief Secretary of V ictoria,

Melbourne.

P . 8 6 / 3 7 1 0 .

F rom Mr . Sandford Fleming to the Chief Secretary of V ictoria.

S ir, O t t a w a ,  C a n a d a ,  8 t h  N o v e m b e r ,  1 8 8 6 .

I  h a d  t h e  h o n o u r  t o  a d d r e s s  y o u  a  f e w r d a y s  b a c k  i n  r e f e r e n c e  t o  t h e  p r o 

p o s a l  t o  c o n n e c t  t h e  A u s t r a l i a n  C o l o n i e s  a n d  N e w  Z e a l a n d  t e l e g r a p h i c a l l y  w i t h

C a n a d a  a n d  G r e a t  B r i t a i n  b y  a  d i r e c t  c a b l e  a c r o s s  t h e  P a c i f i c  O c e a n .  I  n o w  b e g  l e a v e  

* senate Return, t o  e n c l o s e  ' ^ p a r l i a m e n t a r y  r e t u r n s  b e a r i n g  u p o n  t h e  s u b j e c t .
19th March, T  m t t  i  j ’ i • n t t  i  • t
iandumIe2oth w i l l  b e  s e e n  b y  t h e s e  p a p e r s  t h a t  t h e  q u e s t i o n  o r  e s t a b l i s h i n g  a  s u b m a r i n e
November, t e l e g r a p h  a c r o s s  t h e  P a c i f i c  h a s  f o r  s e v e r a l  y e a r s  b a c k  b e e n  b e f o r e  t h e  C a n a d i a n
1882. t —Printed ^  °  A J
as Appendix i i . ,  G o v e r n m e n t .
pages 44-50. T ,  c

I  h a v e ,  & c . ,

Sandford Fleming.
T he H onorable the Chief Secretary of V ictoria,

Melbourne.

N o .  4 8 / 8 7 .

F rom ti-ie Secretary to the P remier to Mr . Sandford Fleming.
P r e m i e r ’s  O f f i c e ,

S ir, M e l b o u r n e ,  6 t l i  J a n u a r y ,  1 8 8 7 .

I  h a v e  t h e  h o n o u r ,  b y  d i r e c t i o n  o f  t h e  P r e m i e r ,  t o  a c k n o v d e d g e  t h e  r e c e i p t  o f  

y o u r  l e t t e r s ,  d a t e d  t h e  4 t h  a n d  8 t h  N o v e m b e r  l a s t ,  r e s p e c t i v e l y ,  s u b m i t t i n g  a  p r o p o s a l  

t o  c o n n e c t  t h e  A u s t r a l i a n  C o l o n i e s  b y  t e l e g r a p h  w f i t h  t h e  D o m i n i o n  o f  C a n a d a .

M r .  G i l l i e s  d e s i r e s  m e  t o  i n f o r m  y o u  t h a t  t h e  s u b j e c t  w d l l  r e c e i v e  c o n 

s i d e r a t i o n .

I  h a v e ,  & c . ,

E .  J .  T homas, 
S e c r e t a r y  t o  t h e  P r e m i e r .

Sandford F leming, E sq., C . M . G . ,  &c., &c.,
Ottawa, Canada.

t  Return (41), 4th Session, 4th Parliament of Dominion of Canada, 45 Viet. 18S2—not reprinted. For abstract of the contents, however, 
vide Appendix 6 to the memorandum enclosed with this letter.
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F rom the Secretary the Pacific T elegraph Company L imited, L ondon
to the Premier of V ictoria. ’

P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d  

3 4  C l e m e n t ’s - l a n e ,  L o m b a r c l - s t r e e t ,  L o n d o n ,  E . C .

S XIh  8 t h  D e c e m b e r ,  1 8 8 6 .

I  a m  i n s t r u c t e d  t o  n o t i f y  t o  y o u  t h a t  a  c o m p a n y ,  u n d e r  t h e  a b o v e  t i t l e ,  w a s  

r e g i s t e r e d  i n  L o n d o n  o n  t h e  2 3 r d  N o v e m b e r ,  1 8 8 6 ,  a n d  t h a t  i t s  f i r s t  m e e t i n g  w a s  h e l d  
y e s t e r d a y .

T h e  c a p t i a l  o f  t h e  c o m p a n y  i s  t w o  m i l l i o n s  s t e r l i n g .

I t  h a s  b e e n  f o r m e d  f o r  t h e  p u r p o s e  o f  e s t a b l i s h i n g  a n  e n t i r e l y  n e w  l i n e  o f  

t e l e g r a p h i c  c o m m u n i c a t i o n  b e t w e e n  E n g l a n d  a n d  A u s t r a l a s i a — a l i n e  u n d e r  e x c l u s i v e l y  
B r i t i s h  c o n t r o l .  F a v o r a b l e  t e r m s  h a v i n g  b e e n  s e c u r e d  b y  t h e  c o m p a n y  f o r  t h e  t r a n s 

m i s s i o n  o f  t h e i r  m e s s a g e s  b e t w e e n  E n g l a n d  a n d  V a n c o u v e r  I s l a n d ,  a l l  t h a t  w i l l  r e m a i n  

t o  c o m p l e t e  t h e  c h a i n  o f  c o m m u n i c a t i o n  w i l l  b e  t h e  l a y i n g  o f  a  s u b m a r i n e  c a b l e  f r o m  

t h e  l a t t e r  p o i n t  t o  N e w  Z e a l a n d  a n d  A u s t r a l i a ,  t o u c h i n g  a t  I L a w a i i  a n d  F i j i .  T h e  

s o u n d i n g s  a l r e a d y  t a k e n  b y  t h e  U . S .  s u r v e y i n g  s h i p  Tuscarora a l o n g  t h e  p r o j e c t e d  

l i n e  a f f o r d  t h e  c e r t a i n t y  t h a t  t h e  P a c i f i c  O c e a n  b e d  w i l l  b e  f o u n d  e x t r e m e l y  f a v o r a b l e  
f o r  l a y i n g  t h e  p r o p o s e d  c a b l e .

T h e  f o l l o w i n g  a d v a n t a g e s  a r e  c o n f i d e n t l y  c l a i m e d  f o r  t h e  s c h e m e :—

1 .  T h a t ,  f r o m  a n  I m p e r i a l  a n d  s t r a t e g i c  p o i n t  o f  v i e w ,  i t  i s  i m p o s s i b l e  t o  o v e r 

e s t i m a t e 1 i t s  i m p o r t a n c e .  I t  w i l l ,  i n  f a c t ,  s u p p l y  t h e  o n e  e s s e n t i a l  l i n k  w h i c h  i s  n o w  

w a n t i n g  t o  c o m p l e t e  t h e  c h a i n  o f  I m p e r i a l  s e c u r i t y .  I t  w i l l  p l a c e  o u r  P a c i f i c  f l e e t  i n  

d i r e c t  r e l a t i o n s  w i t h  t h e  H o m e  G o v e r n m e n t ,  o n  t h e  o n e  h a n d , 5 a n d  w i t h  A u s t r a l a s i a  o n  

t h e  o t h e r ,  w h i l e  a f f o r d i n g  i n  c a s e  o f  w a r  t h e  o n l y  t r u s t w o r t h y  c o m m u n i c a t i o n  b e t w e e n  

E n g l a n d ,  A u s t r a l a s i a ,  I n d i a ,  a n d  t h e  E a s t .  T h e  l a n d  l i n e s  u s e d  b y  t h e  c o m p a n y ,  b e i n g  

e x c l u s i v e l y  o n  B r i t i s h  t e r r i t o r y ,  w i l l  b e  c o m p l e t e l y  p r o t e c t e d  i n  t i m e  o f  w a r ,  a n d  

f o l l o w i n g ,  a s  t h e y  d o ,  a  m a i n  l i n e  o f  r a i l w a y ,  w i l l  b e  a t  a l l  t i m e s  u n d e r  c o n s t a n t  s u p e r 
v i s i o n ,  a n d  n o t  l i a b l e  t o  i n t e r r u p t i o n .

2 .  T h e  C o n t i n e n t  o f  A m e r i c a  w i l l  b e  p l a c e d  f o r  t h e  f i r s t  t i m e  i n  d i r e c t  e l e c t r i c  

c o m m u n i c a t i o n  w i t h  A u s t r a l a s i a  a n d  t h e  i s l a n d s  o f  t h e  P a c i f i c ,  a n d  a  g r e a t  d e v e l o p 

m e n t  o f  t h e  P a c i f i c  t r a d e  m u s t ,  f o l l o w  a s  a  n a t u r a l  c o n s e q u e n c e .

3 .  T h e  c o m p a n y  w i l l  b e  e n a b l e d  t o  r e d u c e  m a t e r i a l l y  t h e  e x i s t i n g  t a r i f f s  
b e t w e e n  E n g l a n d  a n d  A u s t r a l a s i a .

T h e  s i g n a t o r i e s  t o  t h e  A r t i c l e s  . o f .  A s s o c i a t i o n ,  w h o s e  n a m e s  -I a n n e x ,  a r e  

g e n t l e m e n  o f  i n f l u e n c e  i n  E n g l a n d  o r  o c c u p y i n g  p o s i t i o n s  i n  t h e  D o m i n i o n  o f  C a n a d a  

a n d  A u s t r a l a s i a ,  a n d  r e p r e s e n t i n g ,  a s  t h e y  d o ,  t h e  v a r i e d  i n t e r e s t s  o f  t h e  H o m e  a n d  

C o l o n i a l  p o s s e s s i o n s ,  t h e y  a c c u r a t e l y  r e f l e c t  t h e  a m o u n t  o f  s u p p o r t  w h i c h  t h e  c o m p a n y  

m a y  e x p e c t  t o  r e c e i v e  f r o m  t h e i r  r e s p e c t i v e  G o v e r n m e n t s .

I t  i s  t h e  d e s i r e  o f  t h i s  c o m p a n y  t o  e n t e r  i n t o  n e g o t i a t i o n s  w i t h  t h e  G o v e r n m e n t  

w h i c h  y o u  r e p r e s e n t ,  a n d  w i t h  t h e  o t h e r  G o v e r n m e n t s  i n t e r e s t e d ,  w i t h  t h e  v i e w  o f  

o b t a i n i n g  f r o m  t h e m  a s s i s t a n c e  i n  c a r r y i n g  o u t  t h i s  i m p o r t a n t  I m p e r i a l  p r o j e c t ,  a n d  

I  s h a l l  h o p e  t o  l e a r n  f r o m  y o u  t h a t  y o u r  G o v e r n m e n t  w i l l  l o o k  w i t h  f a v o u r  o n  t h e  

s c h e m e ,  a n d  w i l l  a f f o r d  i t  t h e i r  c o u n t e n a n c e  a n d  s u p p o r t .

I  h a v e ,  & c . ,

Owen J ones,
S e c r e t a r y  (pro tern.) P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d .

List of Signatories to the Articles o f Association of the Pacific Telegraph Company
, Limited. /

T h e  E a r l  o f  M i l l t o w n ,  r e p r e s e n t a t i v e  p e e r  o f  I r e l a n d  i n  t h e  P a r l i a m e n t  o f  G r e a t  
B r i t a i n .

S i r  D o n a l d  A .  S m i t h ,  d i r e c t o r  H u d s o n ' s  B a y 1 C o m p a n y ,  M o n t r e a l .
S i r 1 J a m e s  P . . C o r r y ;  B a r t . ,  M . P . ^  v m e ^ m b e r H o t v  i A r i n a g h  i n  t h e  P a r l i a m e n t  o f  

G r e a t  B r i t a i n .

S i r  D a n i e l  C o o p e r ,  B a r t . ,  L o n d o n .  ,r,.:
T h e  V i s c o u n t  F o l k e s t o n e ,  M . P . ,  m e m b e r  f o r  M i d d l e s e x  i n  t h e  P a r l i a m e n t  o f  

G r e a t  B r i t a i n ,  C o m p t r o l l e r  o f  H . M .  H o u s e h o l d .
H u g h  G .  R e i d ,  E s q . ,  J . P . ,  W a r l e y  H a l l ,  n e a r  B i r m i n g h a m .

S i r  A l f r e d  S l a d e ,  B a r t . ,  R e c e i v e r - G e n e r a l  o f  H . M .  I n l a n d  R e v e n u e .
B



S a n d f o r d  F l e m i n g ,  E s q . ,  C . M . G . ,  d i r e c t o r  C a n a d a - P a c i f i c  R a i l w a y  a n d  H u d s o n ’s  

B a y  C o m p a n y ,  O t t a w a .

J .  H e n n i k e r - H e a t o n ,  E s q . ,  M . P . ,  m e m b e r  o f  P a r l i a m e n t  o f  G r e a t  B r i t a i n  f o r  

C a n t e r b u r y .

E .  M .  Y o u n g ,  E s q . ,  b a n k e r ,  L o n d o n ,  g e n e r a l  m a n a g e r  o f  t h e  A u s t r a l i a n  

M o r t g a g e ,  L a n d ,  a n d  I n v e s t m e n t  C o m p a n y .

E d w a r d  P a l l i s e r ,  E s q . ,  l a t e  c a p t a i n  7 t h  H u s s a r s .

R a n d o l p h  C .  W a n t ,  E s q . ,  s o l i c i t o r ,  L o n d o n .

S i r  W .  J .  C l a r k e ,  B a r t . ,  Q u e e n - s t r e e t ,  M e l b o u r n e .

T h e  H o n .  P .  P e r k i n s ,  L o n d o n ,  l a t e  M i n i s t e r  o f  P u b l i c  W o r k s ,  Q u e e n s l a n d .

S i r  S a m u e l  W i l s o n ,  B a r t . ,  M . P . ,  m e m b e r  f o r  P o r t s m o u t h  i n  t h e  P a r l i a m e n t  o f  

G r e a t  B r i t a i n .

T h e  H o n .  M u r r a y  E .  G .  F i n c h  H a t t o n ,  M . P . ,  m e m b e r  f o r  L i n c o l n s h i r e  i n  t h e  

P a r l i a m e n t  o f  G r e a t  B r i t a i n ,

G e o r g e  C o o t e ,  E s q . ,  F . S . I . ,  S m e e t l i a m  H a l l ,  S u d b u r y .

N o .  3 0 0 / 8 7 .

F rom the Secretary to the P remier to the S ecretary Pacific T elegraph
Company L imited.

P r e m i e r ’s  O f f i c e ,

S i r , M e l b o u r n e ,  2 7 t h  J a n u a r y ,  1 8 8 7 .

I  a m  d i r e c t e d  b y  t h e  P r e m i e r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  8 t h  

D e c e m b e r  l a s t  r e s p e c t i n g  t h e  e s t a b l i s h m e n t  o f  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d ,  

a n d  r e q u e s t i n g  t h a t  t h e  c o m p a n y  m a y  r e c e i v e  t h e  s u p p o r t  o f  t h i s  G o v e r n m e n t .

I  a m  t o  s t a t e  t h a t  t h e  s u b j e c t - m a t t e r  o f  y o u r  l e t t e r  w i l l  r e c e i v e  d u e  

c o n s i d e r a t i o n .

I  h a v e ,  & c . ,

E. J. T homas,
S e c r e t a r y  t o  t h e  P r e m i e r .

T he S ecretary Pacific T elegraph Company L imited,
3 4  C l e m e n t ’s - l a n e ,  L o m b a r d - s t r e c t ,  L o n d o n ,  E . C .

N o .  4 8 2 / 8 7 .

F rom the S ecretary to P remier to the S ecretary P acific T elegraph
Company, L ondon.

P r e m i e r ’s  O f f i c e ,

S ir, M e l b o u r n e ,  9 t h  F e b r u a r y ,  1 8 8 7 .

I n  c o n t i n u a t i o n  o f  m y  l e t t e r  o f  t h e  2 0 t h  u l t i m o . ,  N o .  3 0 0 ,  I  h a v e  t h e  h o n o u r  t o  

i n f o r m  y o u  t h a t  y o u r  l e t t e r  o f  t h e  8 t h  D e c e m b e r ,  a s k i n g  t h e  c o - o p e r a t i o n  o f  t h i s  

G o v e r n m e n t  i n  c o n n e x i o n  w i t h  a  p r o p o s a l  t o  e s t a b l i s h  t e l e g r a p h i c  c o m m u n i c a t i o n  

b e t w e e n  E n g l a n d  a n d  A u s t r a l a s i a  via  A m e r i c a ,  h a s  h a d  c a r e f u l  p e r u s a l  b y  t h e  H o n o r 

a b l e  t h e  P o s t m a s t e r - G e n e r a l ,  a s  w e l l  a s  b y  M r .  G i l l i e s  h i m s e l f .

I n  r e p l y ,  I  a m  d i r e c t e d  b y  M r .  G i l l i e s  t o  s a y  t h a t  t h e  i m p r o v i n g  o f  c a b l e  c o m 

m u n i c a t i o n  w i t h  A u s t r a l a s i a  i s  a  s u b j e c t  t h e  i m p o r t a n c e  o f  w h i c h  i s  f u l l y  a p p r e h e n d e d  

b y  t h i s  G o v e r n m e n t .  Y o u  w i l l ,  n o  d o u b t ,  h o w e v e r ,  b e  a w a r e  t h a t  a  C o n f e r e n c e  i s  

a b o u t  t o  b e  h e l d  i n  L o n d o n ,  o f  r e p r e s e n t a t i v e s  o f  t h e  p r i n c i p a l  C o l o n i a l  G o v e r n m e n t s ,  

a n d  t h a t  t h e  q u e s t i o n  o f  t h e  p r o m o t i o n  o f  c o m m e r c i a l  a n d  s o c i a l  r e l a t i o n s ,  b y  t h e  

d e v e l o p m e n t  o f  p o s t a l  a n d  t e l e g r a p h i c  c o m m u n i c a t i o n ,  i s  t o  h a v e  a  p r o m i n e n t  p l a c e  i n  

t h e  d e l i b e r a t i o n s  o f  t h e  C o n f e r e n c e .

U n d e r  t h e s e  c i r c u m s t a n c e s ,  i t  w o u l d  s e e m  d e s i r a b l e  t o  w a i t  t h e  r e s u l t  o f  t h e  

p r o c e e d i n g s  o f  t h e  C o n f e r e n c e  b e f o r e  d e a l i n g  w i t h  m a t t e r s  o f  t h e  n a t u r e  r e f e r r e d  t o .

I  e n c l o s e  f o r  y o u r  f u r t h e r  i n f o r m a t i o n  a  c o p y  o f  t h e  d e s p a t c h  f r o m  t h e  B i g h t  

H o n o r a b l e  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  r e l a t i v e  t o  t h e  C o n f e r e n c e ,  i n  p a r a 

g r a p h  5  o f  w h i c h  y o u  w i l l  o b s e r v e  t h e  p a s s a g e  r e f e r r e d  t o  r e l a t i n g  t o  t h i s  s u b j e c t .

I  h a v e ,  & c . ,

Owen J ones, E s q . ,  S e c r e t a r y  pro tern. ,  E .  J -  T iiomas. qj
P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d ,

C l e m e n t ’s - l a n e ,  L o m b a r d - s t r c e t ,  L o n d o n .



[E nclosure.]
Extract from Despatch from  the Secretary o f State fo r  the Colonies to the Governor

o f Victoria.
D o w n i n g - s t r e e t ,  2 5 t l i  N o v e m b e r ,  1 8 8 7 .

#  #  4s ^ $  $$ >y?

5 .  S e c o n d  o n l y  i n  i m p o r t a n c e  t o  t h i s  g r e a t  q u e s t i o n  i s  o n e  c o n c e r n i n g  i n  a  

s p e c i a l  d e g r e e  t h e  i n t e r e s t s  o f  t h e  E m p i r e  i n  t i m e  o f  p e a c e .  T h e  p r o m o t i o n  o f  

c o m m e r c i a l  a n d  s o c i a l  r e l a t i o n s  b y  t h e  d e v e l o p m e n t  o f  o u r  p o s t a l  a n d  t e l e g r a p h i c  

c o m m u n i c a t i o n s  c o u l d  b e  c o n s i d e r e d  w i t h  m u c h  a d v a n t a g e  b y  t h e  p r o p o s e d  C o n f e r e n c e .  

I t  i s  a  s u b j e c t  t h e  c o n d i t i o n s  o f  w h i c h  a r e  c o n s t a n t l y  c h a n g i n g .  N e w  r e q u i r e m e n t s  

c o m e  i n t o  e x i s t e n c e  a n d  n e w  p r o j e c t s  a r e  f o r m u l a t e d  e v e r y  y e a r .  I t  i s  o b v i o u s l y  

d e s i r a b l e  t h a t  t h e  q u e s t i o n  o f  I m p e r i a l  i n t e r c o m m u n i c a t i o n  s h o u l d  b e  c o n s i d e r e d  a s  

a  w h o l e ,  i n  o r d e r  t h a t  t h e  n e e d s  o f  e v e r y  p a r t  o f  t h e  E m p i r e  m a y ,  a s  f a r  a s  p r a c t i c a b l e ,  

b e  p r o v i d e d  f o r ,  a n d  t h a t  s u g g e s t i o n s  m a y  b e  o b t a i n e d  f r o m  a l l  q u a r t e r s  a s  t o  t h e  b e s t  

m e a n s  o f  e s t a b l i s h i n g  a  c o m p l e t e  s y s t e m  o f  c o m m u n i c a t i o n s  w i t h o u t  t h a t  i n c r e a s e d  

e x p e n d i t u r e  w h i c h  n e c e s s a r i l y  r e s u l t s  f r o m  i s o l a t e d  a c t i o n  .

P . 8 7 / 2 8 0 .  F rom the A gent-General to the P remier.
V i c t o r i a  O f f i c e ,  V i c t o r i a - s t r e e t ,  W e s t m i n s t e r ,  S . W . ,

S i r , 2 4 t h  D e c e m b e r ,  1 8 8 6 .

I n  c o n t i n u a t i o n  o f  p r e v i o u s  c o r r e s p o n d e n c e  o n  t h e  s u b j e c t  o f  t r a n s a t l a n t i c  

t e l e g r a p h i c  c o m m u n i c a t i o n ,  I  h a v e  t h e  h o n o u r  t o  e n c l o s e  f o r  y o u r  i n f o r m a t i o n  c o p y  o f  

a  l e t t e r  w h i c h  I  h a v e  r e c e i v e d  f r o m  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d ,  s u b m i t 

t i n g  f o r  y o u r  c o n s i d e r a t i o n ,  a n d  t h a t  o f  t h e  o t h e r  G o v e r n m e n t s  i n t e r e s t e d ,  a  p r o p o s a l  

f o r  t h e  e s t a b l i s h m e n t  o f  a  n e w  l i n e  b e t w e e n  E n g l a n d  a n d  A u s t r a l a s i a ,  t o  b e  e x c l u s i v e l y  
u n d e r  B r i t i s h  c o n t r o l .

I  h a v e  a l s o  r e c e i v e d ,  o n  t h e  e v e  o f  c l o s i n g  t h e  m a i l ,  a  l e t t e r  f r o m  t h e  E a s t e r n  

E x t e n s i o n  T e l e g r a p h  C o m p a n y  w i t h  r e f e r e n c e  t o  t h e  q u e s t i o n  o f  c h e a p e n i n g  t h e  c a b l e  

c h a r g e s  b e t w e e n  t h e  A u s t r a l a s i a n  C o l o n i e s  a n d  G r e a t  B r i t a i n .  A  c o p y  o f  t h i s  l e t t e r ,  

w i t h  i t s  e n c l o s u r e s ,  i s  a l s o  f o r w a r d e d  h e r e w i t h  f o r  y o u r  i n f o r m a t i o n .

I  h a v e ,  & c . ,
The H onorable the P remier, Melbourne. Graham B erry.

[E nclosure 1.] 
Vide P . 8 7 / 2 3 0  ante.

[E nclosure 2.]
The Eastern Extension , fyc., Telegraph Company Limited.

5 0  O l d  B r o a d - s t r e e t ,  E . C . ,

Sir, 2 3 r d  D e c e m b e r ,  1 8 8 6 .

I  h a v e  t h e  h o n o u r  t o  i n f o r m  y o u  t h a t ,  i n  v i e w  o f  t h e  C o n f e r e n c e  p r o p o s e d  b y  

t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s ,  t o  b e  h e l d  i n  t h i s  c o u n t r y  e a r l y  n e x t  y e a r ,  I  

h a v e  f o r w a r d e d  a  l e t t e r  t o  y o u r  G o v e r n m e n t ,  c o n t a i n i n g  i n f o r m a t i o n  i n  r e g a r d  t o  t h e  

e x i s t i n g  t e l e g r a p h i c  c o m m u n i c a t i o n ,  a n d  a s  t o  t h e  b e s t  m a n n e r ,  i n  m y  j u d g m e n t ,  o f  

c h e a p e n i n g  t h e  c a b l e  c h a r g e s  b e t w e e n  t h e  A u s t r a l a s i a n  C o l o n i e s  a n d  G r e a t  B r i t a i n ,  

a n d  e n c l o s e d  I  s e n d  y o u  a  p r i n t e d  c o p y  o f  t h e  l e t t e r  f o r  y o u r  i n f o r m a t i o n .

I  a l s o  e n c l o s e  a  c o p y  o f  a  m e m o r a n d u m  w h i c h  I  h a v e  f o r w a r d e d  t o  t h e  C o l o n i e s  

i n  r e f e r e n c e  t o  t h e  p r o p o s e d  P a c i f i c  c a b l e .

I  h a v e ,  & c . ,

Sir Graham B erry, K . C . M . G . ,  & c . ,  & c . ,  J ohn P ender,
A gent-General for V ictoria. C h a i r m a n .

[S ub-Enclosure 1.]
The Eastern Extension Australasia and China Telegraph Company Limited.

W i n c h e s t e r  H o u s e ,  5 0  O l d  B r o a d - s t r e e t ,

Sir, L o n d o n ,  E . C . ,  2 3 r d  D e c e m b e r ,  1 8 8 6 .

A s  t h e  q u e s t i o n  o f  I m p e r i a l  i n t e r c o m m u n i c a t i o n ,  w h i c h  w i l l  d o u b t l e s s  e m b r a c e  

s u b m a r i n e  o r  i n t e r n a t i o n a l  t e l e g r a p h i c  c o m m u n i c a t i o n ,  i s  r e f e r r e d  t o  i n  t h e  p u b l i s h e d



d e s p a t c h  a d d r e s s e d  b y  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  t o  t h e  C o l o n i a l  

G o v e r n o r s ,  a s  o n e  o f  t h e  s u b j e c t s  f o r  c o n s i d e r a t i o n  a t  t h e  C o n f e r e n c e  p r o p o s e d  t o  b e  

h e l d  n e x t  y e a r ,  a n d  a s  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y ,  o v e r  w h i c h  I  h a v e  t h e  h o n o u r  

t o  p r e s i d e ,  i s  t h e  p i o n e e r  o f  t e l e g r a p h i c  c o m m u n i c a t i o n  w i t h  A u s t r a l a s i a  a n d  i s  a n x i o u s  

t o  f u r t h e r  s e r v e  t h e  C o l o n i e s  i n  e v e r y  p o s s i b l e  w a y ,  I  t a k e  a n  e a r l y  o p p o r t u n i t y  o f  

p l a c i n g  b e f o r e  y o u  t h e  a c c o m p a n y i n g  i n f o r m a t i o n  i n  r e g a r d  t o  t h e  e x i s t i n g  s u b m a r i n e  

t e l e g r a p h  c a b l e s  a n d  a s  t o  t h e  b e s t  m a n n e r ,  i n  m y  j u d g m e n t ,  o f  e s t a b l i s h i n g  c h e a p  

t a r i f f s ,  i n  o r d e r  t h a t  y o u r  G o v e r n m e n t  m a y  b e  i n  p o s s e s s i o n  o f  a l l  t h e  f a c t s  o f  t h e  c a s e  

b e f o r e  d e c i d i n g  u p o n  t h e  i n s t r u c t i o n s  w h i c h  t h e y  m a y  d e e m  i t  r i g h t  t o  g i v e  t o  t h e  

d e l e g a t e s  w h o  w i l l  r e p r e s e n t  t h e m  a t  t h e  C o n f e r e n c e .

T h e  A u s t r a l a s i a n  C o l o n i e s  a r e  a t  p r e s e n t  i n  t e l e g r a p h i c  c o m m u n i c a t i o n  w i t h  

t h e  r e s t  o f  t h e  w o r l d  b y  m e a n s  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y ’s  c a b l e s  a s  f a r  a s  

I n d i a  a n d  C h i n a ; w i t h  E g y p t ,  A f r i c a ,  E u r o p e ,  a n d  t h e  r e s t  o f  A s i a ,  b y  t h e  l i n e s  o f  t h e  

E a s t e r n  T e l e g r a p h  C o m p a n y ,  t h e  I n d o - E u r o p e a n  G o v e r n m e n t  T e l e g r a p h  D e p a r t 

m e n t ,  a n d  t h e  I n d o - E u r o p e a n  T e l e g r a p h  C o m p a n y  ( w i t h  w h i c h  a d m i n i s t r a t i o n s  t h e  

E a s t e r n  E x t e n s i o n  C o m p a n y  h a s  a  w o r k i n g  A g r e e m e n t ) ,  a n d  w i t h  A m e r i c a ,  N o r t h  a n d  

S o u t h ,  b y  t h e  n u m e r o u s  c a b l e s  l a i d  a c r o s s  t h e  A t l a n t i c .

T h i s  c o m m u n i c a t i o n  b e t w e e n  A u s t r a l i a  a n d  t h e  o u t e r  w o r l d  w a s  e s t a b l i s h e d  b y  

t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  i n  1 8 7 1 ,  w i t h o u t  s u b s i d y  o r  a s s i s t a n c e  o f  a n y  k i n d  

f r o m  t h e  C o l o n i e s  o r  t h e  I m p e r i a l  G o v e r n m e n t ,  a n d ,  s u b s e q u e n t l y ,  w h e n  t h e  i m p o r t a n c e  

o f  t e l e g r a p h y  b e c a m e  m o r e  f u l l y  r e c o g n i s e d ,  a n d  a  d u p l i c a t e d  s y s t e m  a  p u b l i c  n e c e s - ,  

s i t y ,  n o t  b e c a u s e  a  s i n g l e  l i n e  w a s  u n e q u a l  t o  t h e  t r a n s m i s s i o n  o f  t h e  t r a f f i c ,  b u t  i n  

o r d e r  t o  p r o v i d e  a g a i n s t  t h e  i n t e r r u p t i o n s  i n s e p a r a b l e  f r o m  a  s i n g l e  l i n e  o f  c a b l e s ,  t h e  

C o l o n i e s  o f  V i c t o r i a ,  N e w  S o u t h  W a l e s ,  S o u t h  A u s t r a l i a ,  a n d  W e s t e r n  A u s t r a l i a  a g r e e d  

t o  g i v e  t h e  c o m p a n y  a  s u b s i d y  o f  £ 3 2 , 4 0 0  p e r  a n n u m  f o r  t w e n t y  y e a r s ,  t o  e n a b l e  i t  t o  

d u p l i c a t e  t h e  c a b l e s  b e t w e e n  I n d i a  a n d  P o r t  D a r w i n .  S i n c e  t h e n  e x t e r n a l  s u b m a r i n e  

t e l e g r a p h i c  c o m m u n i c a t i o n  m a y  b e  s a i d  t o  h a v e  b e e n  p r a c t i c a l l y  u n i n t e r r u p t e d ,  a  

r e s u l t  d u e  t o  t h e  d u p l i c a t i o n ,  a n d  i n  s o m e  s e c t i o n s  t r i p l i c a t i o n ,  o f  t h e  c o m p a n y ’s  c a b l e s ,  

a n d  t o  t h e  f a c t  t h a t  t h e y  a r e  l a i d  f o r  t h e  m o s t  p a r t  i n  s h a l l o w  w a t e r ,  a n d  c o n s e q u e n t l y  

e a s i l y  r e p a i r e d  a t  a l m o s t  a l l  s e a s o n s  o f  t h e  y e a r .

T h u s  t h e  C o l o n i e s  a r e  a t  p r e s e n t  f u r n i s h e d  w i t h  a  c o m p l e t e  a n d  e f f i c i e n t  

t e l e g r a p h i c  s e r v i c e  b y  t h e  e x i s t i n g  c a b l e s ,  w h i c h  a r e  n o t  o n l y  e q u a l  t o  t h e  t r a n s m i s s i o n  

o f  a  m u c h  l a r g e r  t r a f f i c  t h a n  t h e y  n o w  c a r r y ,  b u t  e n j o y  t h e  i m m e n s e  a d v a n t a g e  o f  

b e i n g  u n d e r  E n g l i s h  c o n t r o l  a n d  w o r k e d  b y  E n g l i s h  o p e r a t o r s  t h r o u g h o u t  t h e i r  w h o l e  

l e n g t h .  I t  i s  t r u e  t h a t  o b j e c t i o n s  h a v e  b e e n  m a d e  t o  t h e  p r e s e n t  c o m m u n i c a t i o n  o n  

t h e  g r o u n d  o f  i t s  b e i n g  d e p e n d e n t  u p o n  a  s i n g l e  l a n d  l i n e  t h r o u g h  A u s t r a l i a ,  b u t  t h i s  

d e f e c t  c o u l d  b e  a t  o n c e  a n d  a t  n o  g r e a t  c o s t  r e m e d i e d  b y  c o n n e c t i n g  t h e  t e l e g r a p h  

s y s t e m s  o f  S o u t h  A u s t r a l i a  a n d  Q u e e n s l a n d ,  a  p r o p o s a l  w h i c h  t h e  E a s t e r n  E x t e n s i o n  

C o m p a n y  h a s  l o n g  u r g e d ,  a n d  t o  c a r r y  o u t  w h i c h  h a s  o f f e r e d  t o  l a y  a  c a b l e  a t  i t s  o w n  

e x p e n s e  f r o m  t h e  R i v e r  R o p e r  t o  N o r m a n t o n .

I  m a y  h e r e  p o i n t  o u t  t h a t  w h i l e  t h e  r o u t e  b e t w e e n  A u s t r a l i a  a n d  C h i n a  a n d  

E u r o p e  f o l l o w e d  b y  t h e  c a b l e s  o f  t h i s  a n d  t h e  a l l i e d  c o m p a n i e s  i s  i n c o m p a r a b l y  t h e  

m o s t  s e c u r e  i n  t i m e  o f  p e a c e ,  i t  w o u l d  b e  t h e  m o r e  s u r e l y  a n d  e a s i l y  p r o t e c t e d  i n  t i m e  

o f  w a r ,  i n a s m u c h  a s  i t  i s  o n e  o f  t h e  s e a  r o u t e s  m o s t  f r e q u e n t e d  b y  t h e  m e r c a n t i l e  m a r i n e ,  

a n d  w o u l d ,  t h e r e f o r e ,  b e  t h e  s p e c i a l  o b j e c t  o f  t h e  v i g i l a n t  c a r e  o f  t h e  R o y a l  N a v y .

I  w o u l d ,  t h e r e f o r e ,  s u b m i t  t h a t  t h e  e x i s t i n g  c o m p a n y ,  a s  t h e  p i o n e e r  o f  

t e l e g r a p h i c  c o m m u n i c a t i o n  w i t h  A u s t r a l a s i a ,  i s  e n t i t l e d  t o  a  l a r g e  s h a r e  o f  c o n s i d e r a 

t i o n  a t  t h e  h a n d s  o f  t h e  C o l o n i e s ,  a n d  s h o u l d  h a v e  t h e  e a r l i e s t  o p p o r t u n i t y  a f f o r d e d  t o  

i t  o f  l e a r n i n g  t h e  v i e w s  o f  t h e  C o l o n i a l  a u t h o r i t i e s  a s  t o  a n y  i n c r e a s e d  t e l e g r a p h i c  

f a c i l i t i e s  w h i c h  m a y  b e  d e s i r e d ,  s o  t h a t  i t  m a y  e n d e a v o u r  t o  m e e t  t h e i r  w i s h e s  a s  f a r  a s  
l i e s  i n  i t s  p o w e r .

W i t h  r e g a r d  t o  t h e  q u e s t i o n  o f  c h e a p  t a r i f f s ,  w h i c h  h a s  f o r  s o m e  t i m e  p a s t  

e n g a g e d  t h e  a t t e n t i o n  o f  t h e  C o l o n i e s ,  t h e r e  i s  n o  d o u b t  t h a t  t h e  e x i s t i n g  c h a r g e s  a r e  

a n  o b s t a c l e  t o  t h e  g e n e r a l  u s e  o f  t h e  t e l e g r a p h .  T h e  E a s t e r n  E x t e n s i o n  C o m p a n y  a n d  

i t s  a l l i e d  c o m p a n i e s  c a n n o t ,  h o w e v e r ,  b e  r e a s o n a b l y  a s k e d  t o  r u n  t h e  r i s k s  w h i c h  a  

l a r g e  r e d u c t i o n  w o u l d  i n v o l v e ,  s e e i n g  t h a t  t h e i r s  i s  a  c o m m e r c i a l  e n t e r p r i s e ,  a n d  t h a t  

a f t e r  f i f t e e n  y e a r s ’ w o r k i n g  t h e y  a r e  o n l y  e n a b l e d  t o  g i v e  a  m o d e r a t e  r e t u r n  t o  t h e i r  

s h a r e h o l d e r s .  T h e y  h a v e  a l r e a d y  c o n s i d e r a b l y  c h e a p e n e d  t e l e g r a p h y  b y  r e d u c i n g  t h e  

o r i g i n a l  r a t e  o f  £ 9  9 s .  f o r  t w e n t y  w o r d s  t o  a  w o r d  r a t e  o f  9 s .  4 d .  f o r  p u b l i c  m e s s a g e s ,  

a n d  2 s .  8 d .  f o r  t h e  p r e s s ,  w h i c h  f o r  t h e  d i s t a n c e  t r a v e r s e d  i s  o n e  o f  t h e  l o w e s t  p r e s s  

r a t e s  o n  r e c o r d .  T h e  l a t t e r  r e d u c t i o n  t h e  c o m p a n i e s  h a d  l o n g  s t r i v e n  t o  b r i n g  a b o u t ,  

a n d  w e r e  o n l y  l a t e l y  a b l e ,  a f t e r  p a t i e n t  a n d  p e r s i s t e n t  e f f o r t ,  t o  o v e r c o m e  t h e  o p p o s i t i o n
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t o  i t  b y  c e r t a i n  G o v e r n m e n t  a d m i n i s t r a t i o n s .  T h e y  h a v e ,  m o r e o v e r ,  s h o w n  i n  e v e r y  

p o s s i b l e  w a y  t h e i r  d e s i r e  t o  f u r t h e r  r e d u c e  t h e  t a r i f f ,  a n d  a m o n g s t  o t h e r  p r o p o s i t i o n s  

s u b m i t t e d  t o  y o u r  G o v e r n m e n t ,  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  h a s ,  s u b j e c t  t o  t h e  

a s s e n t  a n d  c o - o p e r a t i o n  o f  t h e  o t h e r  i n t e r e s t e d  a d m i n i s t r a t i o n s ,  o f f e r e d  t o  m a k e  t h e  r a t e  

a n y  f i g u i e  a c c e p t a b l e  t o  t h e  C o l o n i e s  d o w n  t o  t h e  l i m i t  o f  t h e i r  o u t p a y m e n t s  ( a t  

p r e s e n t  2 s .  4 d .  p e r  w o r d ) ,  p r o v i d e d  t h e  a v e r a g e  r e c e i p t s  f o r  t h e  l a s t  t h r e e  y e a r s  a r e  

g u a r a n t e e d  t o  t h e m  b y  t h e  C o l o n i e s .  T h e  a c c e p t a n c e  o f  t h i s  o f f e r  w o u l d  o f  c o u r s e  

r e d u c e  t h e  c o m p a n i e s ’ r i s k  t o  a  m i n i m u m  s o  f a r  a s  t h e  t r a f f i c  i s  c o n c e r n e d ,  b u t  t h e i r  

r e s p o n s i b i l i t y  o f  m a i n t a i n i n g  a n  e f f i c i e n t  s e r v i c e  w o u l d  r e m a i n  u n c h a n g e d ; o n  t h e  o t h e r  

h a n d ,  i t  w o u l d  g i v e  t h e  C o l o n i a l  G o v e r n m e n t s  f u l l  c o n t r o l  o v e r  t h e  t a r i f f ,  a n d  e n a b l e  

t h e m  t o  e s t a b l i s h  a  c h e a p e r  r a t e  a n d  o n  m o r e  f a v o r a b l e  c o n d i t i o n s  t h a n  c o u l d  b e  
o b t a i n e d  i n  a n y  o t h e r  w a y .

I f  t h e  t a r i f f  w e r e  r e d u c e d  t o  4 s .  p e r  w o r d ,  a n d  1 0 0  p e r  c e n t ,  i n c r e a s e  o f  t r a f f i c  

t o o k  p l a c e ,  t h e  a m o u n t  o f  g u a r a n t e e  r e q u i r e d  w o u l d  b e  a b o u t  £ 5 5 , 0 0 0 ,  w h i c h ,  b a s e d  

o n  t h e  1 8 8 4  C e n s u s  a n d  s p r e a d  o v e r  a l l  t h e  C o l o n i e s ,  w o u l d  b e  f r o m ___

V i c t o r i a  . . .  . . .  . . .  . . .  £ 1 6 , 3 5 3
N e w  S o u t h  W a l e s  . . .  . . .  1 5  (372
N e w  Z e a l a n d  . . .  . . .  . . .  9  5 9 9

S o u t h  A u s t r a l i a  . . .  . . .  . . .  5 3 2 1

Q u e e n s l a n d  . . .  . . .  . . .  . . .  5  2 7 4

T a s m a n i a  . . .  . . .  . . .  . . .  2,’2 2 1
W e s t e n i  A u s t r a l i a  . . .  . . .  . . .  5 6 0

£ 5 5 , 0 0 0

O p i n i o n s  h a v e  b e e n  f r e q u e n t l y  e x p r e s s e d  b y  l e a d i n g  c o l o n i s t s  a n d  b y  t h e  p u b l i c  

a n d  p r e s s  t h a t  a  l a r g e  r e d u c t i o n  o f  r a t e s  w o u l d  l e a d  t o  a  c o r r e s p o n d i n g l y  l a r g e  i n c r e a s e  

o f  t r a f f i c .  I f  t h e s e  v i e w s  s h o u l d  p r o v e  t o  b e  w e l l  f o u n d e d ,  t h e  s u g g e s t e d  g u a r a n t e e  

w o u l d  b e  p r a c t i c a l l y  n o m i n a l .  I  c a n n o t ,  t h e r e f o r e ,  h e l p  t h i n k i n g  t h a t  t h e  g u a r a n t e e  

p r o p o s a l  s u b m i t t e d  b y  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  w o u l d  b e  t h e  s o l u t i o n  o f  t h e  

t a r i f f  q u e s t i o n  m o s t  b e n e f i c i a l  t o  t h e  t e l e g r a p h i n g  p u b l i c  g e n e r a l l y ,  a n d  w e l l  w o r t h y  

o f  t h e  c o n s i d e r a t i o n  o f  t h e  I m p e r i a l  G o v e r n m e n t  a n d  t h e  A u s t r a l a s i a n  C o l o n i e s .

A s  I  a m  a n x i o u s  t h a t  y o u r  G o v e r n m e n t  s h o u l d  h a v e  t h e  f u l l e s t  p o s s i b l e  i n f o r 

m a t i o n  011 t h e  s u b j e c t ,  w h i c h  t h e  c o m p a n y  f r o m  t h e i r  l o n g  p r a c t i c a l  e x p e r i e n c e  c a n  

f u r n i s h ,  I  h a v e  i n s t r u c t e d  t h e '  c o m p a n y ’s  a g e n t s  t o  a c c e p t  f r o m  y o u  a n d  t r a n s m i t  a s  

“ s e r v i c e  m e s s a g e s ”  a l l  t e l e g r a m s  y o u  m a y  w i s h  t o  f o r w a r d  t o  t h e  c o m p a n y  b e a r i n g  
u p o n  t h i s  p a r t i c u l a r  q u e s t i o n .

I  a m ,  S i r ,

Y o u r  m o s t  o b e d i e n t  h u m b l e  s e r v a n t ,

( S i g n e d )  J ohn P ender, C h a i r m a n ,
T o  the H onorable the P ostmaster- General of

[S ub-Enclosure N o .  2 . ]

Memorandum relative to proposed Pacific Cable.
M y  a t t e n t i o n  h a s  b e e n  d r a w n  t o  a  p r o p o s a l  f o r  t h e  e s t a b l i s h m e n t  o f  s u b m a r i n e  

t e l e g r a p h i c  c o m m u n i c a t i o n  b e t w e e n  t h e  A u s t r a l a s i a n  C o l o n i e s  a n d  C a n a d a ,  via t h e  P a c i f i c .

A s  a  s c h e m e  h a v i n g  t h i s  o b j e c t  i n  v i e w  h a s  b e e n  f o r  m a n y  y e a r s  c o n t e m p l a t e d ,  

a n d  h a s  r e c e i v e d  t h e  c a r e f u l  c o n s i d e r a t i o n  o f  t h e  t e l e g r a p h  c o m p a n i e s  o f  w h i c h  I  a m  

c h a i r m a n ,  I  m a y  p e r h a p s  b e  p e r m i t t e d  t o  s t a t e  t h e  g r o u n d s  o n  w h i c h  i t  h a s  b e e n  

r e g a r d e d  a s  o n e  n o t  c a l c u l a t e d  i n  t h e  l o n g  r u n  t o  a t t a i n  t h e  o b j e c t s  f o r  w h i c h  i t  i s  
a d v o c a t e d ,  v i z . :—

A  s u b s t a n t i a l  a n d  p e r m a n e n t  l o w e r i n g  o f  t h e  t a r i f f ; a n d ,

S e c o n d l y ,  t h e  p r o v i d i n g  o f  a  r e l i a b l e  a l t e r n a t i v e  r o u t e ,  e s p e c i a l l y  i n  t i m e  o f  w a r .

I t  i s  n o t  d i s p u t e d  t h a t  t o  p r o v i d e  a  single l i n e  o f  c a b l e s  o n l y  b e t w e e n  A u s t r a l a s i a  

a n d  V a n c o u v e r  w o u l d  r e q u i r e  a  c a p i t a l  o f  £ 2 , 0 0 0 , 0 0 0 ,  b u t  t o  p u t  t h e  l i n e  o n  t h e  s a m e  

f o o t i n g  o f  s e c u r i t y  a s  t h e  e x i s t i n g  t e l e g r a p h i c  s e r v i c e ,  w h i c h  i s  d u p l i c a t e d  a n d  i n  s o m e  

p l a c e s  t r i p l i c a t e d ,  a  c a p i t a l  o f  o v e r  £ 4 , 0 0 0 , 0 0 0  w o u l d  b e  r e q u i r e d .

O n  t h e  o t h e r  s i d e  w i l l  b e  s e e n  t w o  e s t i m a t e s * ,  o n e  b a s e d  01 1  t h e  f i g u r e s  s a i d  t o  * seepages 14 

b e  g i v e n  b y  t h e  p r o m o t e r s  o f  t h e  P a c i f i c  c a b l e s ,  a n d  t h e  o t h e r  o n  t h e  e x p e r i e n c e  o f  t h e  a n d l°* 

s e v e r a l  s u b m a r i n e  t e l e g r a p h  c o m p a n i e s  w i t h  w h i c h  I  h a v e  b e e n  f o r  m a n y  y e a r s  

c o n n e c t e d ,  a n d  w h i c h ,  I  h a v e  n o  h e s i t a t i o n  i n  s t a t i n g ,  a r e  f i g u r e s  t h a t  c a n  b e  c o n f i d e n t l y  

r e l i e d  u p o n .



A s s u m i n g  f o r  a  m o m e n t  t h e  a c c u r a c y  o f  t h e  f i r s t ,  o r  p r o m o t e r s ’ e s t i m a t e ,  i t  

w i l l  h e  s e e n  t h a t  i n  c o n s i d e r a t i o n  o f  a  s u b s i d y  o f  £ 1 0 0 , 0 0 0 ,  t h e  t a r i f f  i s  t o  h e  f i x e d  a t  

4 s .  a  w o r d .  B u t  t h e  c o m p a n i e s  w h i c h  I  h a v e  t h e  h o n o u r  t o  r e p r e s e n t  h a v e  o f f e r e d  

t h e  s a m e  t a r i f f  i n  c o n s i d e r a t i o n  o f  a  s u b s i d y  o f  £ 7 5 , 0 0 0  a  y e a r ,  a n d  o n  t h e  g u a r a n t e e  

p r i n c i p l e  s u g g e s t e d  b y  t h e  c o m p a n i e s  a  4 s .  r a t e  m i g h t  h e  e s t a b l i s h e d  o n  s t i l l  m o r e  

f a v o r a b l e  c o n d i t i o n s  t o  t h e  C o l o n i e s .

L e t  m e  n o w  e x a m i n e  t h e  p r o m o t e r s ’ e s t i m a t e  w i t h  a  v i e w  t o  a s c e r t a i n i n g  h o w  

f a r  t h e  f i g u r e s  s e t  f o r t h  i n  i t  a r e  l i k e l y  t o  b e  r e a l i z e d .  J u d g i n g  b y  t h e  l i g h t  o f  t h e  

e x p e r i e n c e  g a t h e r e d  d u r i n g  m a n y  y e a r s  o f  s u b m a r i n e  t e l e g r a p h  m a n a g e m e n t ,  I  c a n n o t  

e s t i m a t e  t h e  e x p e n s e s  o f  w o r k i n g  a  s i n g l e  l i n e  o f  c a b l e s  c o n n e c t i n g  A u s t r a l i a  a n d  

V a n c o u v e r  I s l a n d  a t  l e s s  t h a n  £ 1 3 5 , 0 0 0  a  y e a r ,  o r  £ 8 5 , 0 0 0  a  y e a r  i n  e x c e s s  o f  t h e  

p r o m o t e r s ’ e s t i m a t e .  A g a i n ,  t h e  e s t i m a t e  o f  r e c e i p t s  s e e m s  t o  b e  g r e a t l y  e x a g g e r a t e d .  

A s s u m i n g  t h a t  a  P a c i f i c  c a b l e  w o u l d  t a k e  h a l f  t h e  e x i s t i n g  t r a f f i c  w i t h  1 0 0  p e r  c e n t ,  

i n c r e a s e ,  i n  c o n s e q u e n c e  o f  t h e  r e d u c e d  t a r i f f ,  t h e  r e s u l t  w o u l d  b e  a  n e t  r e v e n u e  o f  

£ 1 7 5 , 0 0 0  a  y e a r ,  o r  o n l y  j u s t  s u f f i c i e n t  t o  m e e t  d e b e n t u r e  i n t e r e s t  a n d  w o r k i n g  
e x p e n s e s .

F r o m  t h e  a b o v e  s t a t e m e n t  I  t h i n k  I  a m  e n t i t l e d  t o  s a y  t h a t  t h e  e s t a b l i s h m e n t  

o f  t e l e g r a p h i c  c o m m u n i c a t i o n  b y  t h e  P a c i f i c  w o u l d  m e r e l y  o p e r a t e  t o  s a d d l e  t h e  

C o l o n i e s  f o r  2 5  y e a r s  w i t h  a n  a n n u a l  p a y m e n t  o f  £ 1 0 0 , 0 0 0 ,  a t  t h e  s a m e  t i m e  a u g m e n t i n g  

t h e  t o t a l  c a p i t a l  i n v e s t e d  i n  p r o v i d i n g  t e l e g r a p h i c  c o m m u n i c a t i o n  b e t w e e n  t h e  C o l o n i e s  

a n d  G r e a t  B r i t a i n  b y  t h e  l a r g e  s u m  o f  £ 2 , 0 0 0 , 0 0 0  i n  t h e  c a s e  o f  a  s i n g l e  l i n e ,  o r  
£ 4 , 0 0 0 , 0 0 0  i f  i t  w e r e  d u p l i c a t e d .

I t  i s  u r g e d ,  h o w e v e r ,  t h a t  a d m i t t i n g  i n  t i m e  o f  p e a c e  t h e  p r e s e n t  m e a n s  o f  

c o m m u n i c a t i o n  a r e  a d e q u a t e ,  i n  t i m e  o f  w a r  t h e  e x i s t e n c e  o f  a n  a l t e r n a t i v e  r o u t e  w o u l d  

b e  a  g r e a t  a d v a n t a g e .  T h e  r e p l y  I  w o u l d  m a k e  t o  t h i s  i s  t h a t  i t  w o u l d  b e  i m p o s s i b l e  

f o r  t h e  B r i t i s h  G o v e r n m e n t ,  h o w e v e r  a n x i o u s  t o  d o  s o ,  t o  p r o v i d e  t h e  n e c e s s a r y  m e a n s  

o f  p r o t e c t i o n  i n  t h e  c a s e  o f  c a b l e s  l a i d  a c r o s s  t h e  P a c i f i c ,  f a r  a w a y  f r o m  t h e  r o u t e s  

f o l l o w e d  b y  m e r c h a n t  s h i p s ,  a n d  a t  i m m e n s e  d i s t a n c e s  f r o m  c o a l i n g  s t a t i o n s .  M o r e 

o v e r ,  t h e  P a c i f i c  l i n e  w o u l d  n e c e s s a r i l y  c o n s i s t  o f  l o n g  s t r e t c h e s  a c r o s s  e n o r m o u s  a n d  

p r a c t i c a l l y  u n s u r v e y e d  d e p t h s ,  t e r m i n a t i n g  o n  c o r a l  r e e f s ,  a n d  w o u l d ,  c o n s e q u e n t l y ,  

b e  e x p o s e d  t o  c o n s t a n t  i n t e r r u p t i o n s ,  w h i c h  w o u l d  r e n d e r  i t s  m a i n t e n a n c e  m o s t  c o s t l y  
a n d  d i f f i c u l t .

I n s t e a d  o f  a  P a c i f i c  c a b l e  b e n e f i t i n g  t h e  C o l o n i e s ,  I  b e l i e v e  t h a t  t h e  l a y i n g  o f  

s u c h  a  l i n e  w o u l d  o n l y  b e n e f i t  i t s  p r o m o t e r s  a n d  w o u l d  b e  i n i m i c a l  t o  t h e  i n t e r e s t s  o f  

t h e  t e l e g r a p h i n g  p u b l i c ,  a s  i t  w o u l d  i n e v i t a b l y  l e a d  t o  a  w a r  o f  t a r i f f s  w h i c h  w o u l d  

e v e n t u a l l y  i m p o v e r i s h  b o t h  t h e  P a c i f i c  a n d  t h e  e x i s t i n g  c a b l e s ,  a n d  r e s u l t  i n  a  s t a r v e d  

a n d  i n e f f i c i e n t  s e r v i c e ,  t h e  o n l y  r e m e d y  f o r  w h i c h  w o u l d  b e  h i g h e r  t a r i f f s  o r  m u c h  

l a r g e r  c o n t r i b u t i o n s  f r o m  t h e  C o l o n i e s .

I f  t h e  p r i n c i p a l  o b j e c t  w h i c h  t h e  C o l o n i e s  h a v e  i n  v i e w  i s  t o  o b t a i n  a  c h e a p e r  

t a r i f f ,  i t  w o u l d ,  I  s u b m i t ,  b e  m o r e  p r o f i t a b l e  t o  a p p l y  t h e  a m o u n t  a s k e d  f o r  b y  t h e  

p r o m o t e r s  o f  t h e  P a c i f i c  s c h e m e ,  o r  w h a t e v e r  o t h e r  s u m  t h e  C o l o n i e s  m a y  b e  p r e p a r e d  

t o  e x p e n d ,  t o w a r d s  e n a b l i n g  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  a n d  i t s  a l l i e d  c o m p a n i e s  

t o  m a k e  a  s u b s t a n t i a l  r e d u c t i o n  i n  t h e  p r e s e n t  c a b l e  c h a r g e s .

J ohn P ender,
C h a i r m a n  o f  t h e  E a s t e r n  a n d  E a s t e r n  E x t e n s i o n  A u s t r a l a s i a  

a n d  C h i n a  T e l e g r a p h  C o m p a n i e s .

W i n c h e s t e r  H o u s e ,  5 0  O l d  B r o a d - s t r e e t ,  L o n d o n ,  E . C . ,  2 3 r d  D e c e m b e r ,  1 8 8 6 .

P acific Cable Scheme.
A s  s a i d  t o  b e  p u t  f o r w a r d  b y  P r o m o t e r s —

L e n g t h ,  a b o u t  8 , 3 0 0  n a u t i c a l  m i l e s .  

C a p i t a l ,  s a y  £ 2 , 0 0 0 , 0 0 0 —

£ 1 , 0 0 0 , 0 0 0  i n  £ 1 0  s h a r e s ,  

£ 1 , 0 0 0 , 0 0 0  i n  4  p e r  c e n t .  D e b e n 

t u r e s .

T a r i f f ,  4 s .  p e r  w o r d .

E s t i m a t e d  c o s t  b y  E a s t e r n  E x t e n s i o n  C o m 

p a n y ,  b a s e d  o n  a c t u a l  e x p e r i e n c e  o f

C a b l e  w o r k i n g —

L e n g t h ,  a b o u t  8 , 3 0 0  n a u t i c a l  m i l e s .  

C a p i t a l ,  s a y  £ 2 , 0 0 0 , 0 0 0 .

T a r i f f ,  4 s .  p e r  w o r d  ( 3 s .  f o r  P a c i f i c  

C a b l e s  a n d  I s .  f o r  A t l a n t i c  C a b l e s  

a n d  L a n d - l i n e s ) .



E xpenses.
C o s t  o f  w o r k i n g ,  e s t i m a t e d  a t . . .  £ 5 0 , 0 0 0  

I n t e r e s t  o n  D e b e n t u r e  C a p i t a l

a t  4 p e r  c e n t .  . . .  . . .  4 0 , 0 0 0

£ 9 0 , 0 0 0

R eceipts.
T r a f f i c ,  e s t i m a t e d  a t  .....................  £ 1 5 0 , 0 0 0

S u b s i d y  ........................................... 1 0 0 , 0 0 0

£ 2 5 0 , 0 0 0

L e a v i n g  a  b a l a n c e  o f  £ 1 6 0 , 0 0 0 ,  o r  1 6  p e r  

c e n t .  I n t e r e s t  o n  t h e  S h a r e  C a p i t a l .

E xpenses.
C o s t  o f  w o r k i n g  S t a 

t i o n s  a n d  L o n d o n

e x p e n s e s  ...................  £ 2 0 , 0 0 0

T  w o  s t e a m e r s  a n d  

m a i n t e n a n c e  o f

C a b l e s  .  ............................  4 0 , 0 0 0

A m o r t i z a t i o n  t o  r e 

n e w  C a b l e s  i n  2 0

y e a r s  .................... . . .  7 5 , 0 0 0

 £ 1 3 5 , 0 0 0

I n t e r e s t  o n  D e b e n t u r e  C a p i t a l

a t  4  p e r  c e n t .  . . .  . . .  4 0 , 0 0 0

£ 1 7 5 , 0 0 0

Receipts.
H a l f  e x i s t i n g  t r a f f i c  w i t h  1 0 0  

p e r  c e n t ,  i n c r e a s e ,  s a y  5 0 0 , 0 0 0  

w o r d s  a t  3 s .  p e r  w o r d  . . .  £ 7 5 , 0 0 0  

S u b s i d y  r e q u i r e d  t o  c o v e r  e x 

p e n s e s  . . .  . . .  . . .  1 0 0 , 0 0 0

£ 1 7 5 , 0 0 0

L e a v i n g  n o t h i n g  w h a t e v e r  f o r  I n t e r e s t  

o n  t h e  S h a r e  C a p i t a l ,  w h i c h  a t  5  p e r  c e n t ,  

w o u l d  r e q u i r e  a n  a d d i t i o n a l  s u b s i d y  o f  

£ 5 0 , 0 0 0 .

N ote.— T h e  6 d .  p e r  w o r d  c a l c u l a t e d  f o r  

A t l a n t i c  C a b l e s  w o u l d  p r o b a b l y  b e  

i n c r e a s e d  t o  I s .  o r i s .  6 d . ,  i n  w h i c h  c a s e  

b a l a n c e  f o r  P a c i f i c  C a b l e s  w o u l d  b e  

2 s .  6 d .  o r  2 s .  r e s p e c t i v e l y ,  w h i c h  w o u l d  

r e d u c e  t h e  e s t i m a t e d  r e c e i p t s  f r o m  

£ 7 5 , 0 0 0  t o  £ 6 2 , 5 0 0  a n d  £ 5 0 , 0 0 0

r e s p e c t i v e l y .

I f  t h e  A u s t r a l a s i a n  C o l o n i e s  g r a n t e d  t h e  s u b s i d y  o f  £ 1 0 0 , 0 0 0  a s k e d  f o r  b y  t h e  

p r o m o t e r s  o f  t h e  P a c i f i c  c a b l e ,  t h e  a m o u n t  r e q u i r e d  f r o m  e a c h  c o l o n y  o n  b a s i s  o f  

p o p u l a t i o n ,  a s  c o m p a r e d  w i t h  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y ’s  g u a r a n t e e  p r o p o s a l  

( a s s u m i n g  t h a t  t r a f f i c  i n c r e a s e d  1 0 0  p e r  c e n t ,  b y  r e d u c t i o n  o f  t a r i f f ) ,  w o u l d  b e  a s  
f o l l o w s :—

Colony.
Subsidy

for
Pacific Scheme.

Proposed Guarantee 
to existing'Com panies for 

4s. Tariff.

V i c t o r i a £ 2 9 , 7 3 4 £ 1 6 , 3 5 3
N e w  S o u t h  W a l e s  . . . 2 8 , 4 9 7 1 5 , 6 7 2
N e w  Z e a l a n d 1 7 , 4 5 4 9 , 5 9 9
S o u t h  A u s t r a l i a 9 , 6 7 4 5 , 3 2 1
Q u e e n s l a n d ......................... 9 , 5 8 5 5 , 2 7 4

T a s m a n i a  ......................... 4 , 0 3 7 2 , 2 2 1

W e s t e r n  A u s t r a l i a  . . . 1 , 0 1 9 5 6 0

£ 100,000 £ 5 5 , 0 0 0



F rom  t h e  P r e m ie r  to  t h e  A g e n t -G e n e r a l .

P r e m i e r ’s  O f f i c e ,  

M e l b o u r n e ,  l l t l i  F e b r u a r y ,  1 8 8 7 .
I  h a v e  t h e  h o n o u r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  2 4 t h  D e c e m 

b e r  l a s t , ^  N o .  4 6 8 5 ,  e n c l o s i n g  c o p y  o f  a  c o m m u n i c a t i o n  f r o m  t h e  s e c r e t a r y  pro tem. o f  

t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d ,  d a t e d  8 t h  D e c e m b e r ,  1 8 8 6 ,  a n d  o f  a  l e t t e r  

( w i t h  e n c l o s u r e )  f r o m  t h e  c h a i r m a n  o f  t h e  E a s t e r n  E x t e n s i o n ,  b e a r i n g  d a t e  2 3 r d  i d e m .

I  h a v e  r e c e i v e d  f r o m  M r .  O w e n  J o n e s  t h e  l e t t e r  o f  w h i c h  y o u  f o r w a r d e d  a  c o p y ,  
a n d  I  e n c l o s e  h e r e w i t h * ,  f o r  y o u r  i n f o r m a t i o n ,  a  c o p y  o f  m y  r e p l y .  ’

I  h a v e ,  & c . ,

D .  G i l l i e s ,
T h e  H o n o r a b l e  S i r  G r a h a m  B e r r y ,  K . C . M . G . ,  P r e m i e r .

A g e n t -G e n e r a l  f o r  V ic t o r ia , L o n d o n .

P . 8 7 / 7 7 3 .

F rom  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n ie s  to  t h e  G o v e r n o r  of V ic t o r ia .

S I]Eb  _ D o w n i n g - s t r e e t ,  1 3 t h  J a n u a r y ,  1 8 8 7 .
I  h a v e  t h e  h o n o u r  t o  i n f o r m  y o u  t h a t  I  h a v e  r e c e i v e d  f r o m  t h e  c h a i r m a n  o f  t h e  

E a s t e r n  E x t e n s i o n  C o m p a n y  L i m i t e d  c o p i e s  o f  a  l e t t e r  a n d  m e m o r a n d u m f ,  d a t e d  2 3 r d  

D e c e m b e r  l a s t ,  w i t h  r e f e r e n c e  t o  t h e  e x i s t i n g  t e l e g r a p h i c  c o m m u n i c a t i o n ,  a n d  t o  t h e  
p r o p o s a l  f o r  a  P a c i f i c  c a b l e .

I  s h a l l  b e  g l a d  t o  b e  f u r n i s h e d  w i t h  a  c o p y  o f  a n y  r e p l y  w h i c h  y o u r  G o v e r n 
m e n t  m a y  m a k e  t o  M r .  P e n d e r ’s  l e t t e r .

I  h a v e ,  & c . ,

E d w a r d  S t a n h o p e .
T i-ie  O f f ic e r  A d m in is t e r in g

T h e  G o v e r n m e n t  o f  V ic t o r ia .

P . S 7 / 1 0 1 8 .

F rom  t h e  A g e n t -G e n e r a l  to  t h e  P r e m ie r .

V i c t o r i a  O f f i c e ,  V i c t o r i a - s t r e e t ,

S I R > .  ̂ W e s t m i n s t e r ,  S . W . ,  1 1 t h  M a r c h ,  1 8 8 7 .
I n  c o n t i n u a t i o n  o f  p r e v i o u s  c o r r e s p o n d e n c e  r e l a t i n g  t o  t r a n s a t l a n t i c  t e l e 

g r a p h i c  c o m m u n i c a t i o n ,  I  h a v e  t h e  h o n o u r  t o  f o r w a r d  h e r e w i t h ,  f o r  y o u r  i n f o r m a t i o n ,  

c o p y  o f  a  l e t t e r  w h i c h  I  h a v e  r e c e i v e d  f r o m  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y ,  e n c l o s i n g  

t h e  a c c o m p a n y i n g  m e m o r a n d u m  b y  t h e i r  s e c r e t a r y  i n  r e p l y  t o  t h e - m e m o r a n d u m  o n  t h e  

s u b j e c t  a d d r e s s e d  t o  t h e  G o v e r n m e n t  i n  D e c e m b e r  l a s t  b y  M r .  P e n d e r ,  t h e  c h a i r m a n  
o f  t h e  E a s t e r n  E x t e n s i o n  T e l e g r a p h  C o m p a n y .

I  h a v e ,  & c . ,

G r a h a m  B e r r y .
T h e  H o n o r a b l e  t h e  P r e m ie r , M e l b o u r n e .

[ E n c l o s u r e .]

F rom  t h e  S e c r e t a r y  t h e  P a c ific  T e l e g r a p h  C o m p a n y  L im it e d  to  t h e

A g e n t -G e n e r a l  f o r  V ic t o r ia .
^ IR > L o n d o n ,  8 t h  M a r c h ,  1 8 8 7 .

O n  t h e  2 3 r d  D e c e m b e r ,  1 8 8 6 ,  M r .  J o h n  P e n d e r  a d d r e s s e d  a  c o m m u n i c j a t i o n  t o  

y o u r  G o v e r n m e n t  w i t h  r e g a r d  t o  t h e  p r o p o s e d  P a c i f i c  C a b l e  C o m p a n y .

I  h a v e  t h e  h o n o u r  t o  f o r w a r d  h e r e w i t h  c o p y  o f  a  m e m o r a n d u m  w h i c h  I  h a v e  

d r a w n  u p  a t  t h e  r e q u e s t  o f  m y  d i r e c t o r s  i n  a n s w e r  t o  M r .  P e n d e r ’s  s t a t e m e n t .

I  s h o u l d  b e  m u c h  o b l i g e d  i f  y o u  w o u l d  f o r w a r d  i t  t o  y o u r  G o v e r n m e n t .

I  a m ,  & c . ,

H a r o l d  F in c i-i H a t t o n .
T h e  A g e n t -G e n e r a l  f o r  V ic t o r ia .

* For this enclosure, vide No. 482/87 ante. f  Vide sub-enclosures to P.87/280 ante.
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t h e  p a c i f i c  t e l e g r a p h  c o m p a n y  l i m i t e d .

[ S u b -E n c l o s u r e .]

Q 3 4  C l e m e n t ’s - l a n e ,

b I R ’ > L o n d o n ,  E , C , ,  4 t h  M a r c h ,  1 8 8 7 .

M y  a t t e n t i o n  h a s  b e e n  d r a w n  t o  a  m e m o r a n d u m ,  d a t e d  2 3 r d  D e c e m b e r ,  1 8 8 6  
a d d r e s s e d  b y  M r .  P e n d e r ,  t h e  c h a i r m a n  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y ,  t o  v o u r  
G o v e r n m e n t  o n  t h e  s u b j e c t  o f  I m p e r i a l  c o m m u n i c a t i o n s .

I n  t h e  f u s t  p a i t  o f  t h e  m e m o r a n d u m  r e f e r r e d  t o ,  w h i c h  t r e a t s  o f  e x i s t i n g  c a b l e  

c o m m u n i c a t i o n ,  p r o p o s i t i o n s  s o ^  e x t r a o r d i n a r y  a r e  l a i d  d o w n  t h a t  i t  i s  d i f f i c u l t  t o  

b e l i e v e  t h a t  t h e i r  a u t h o r  w a s  s e r i o u s  w h e n  h e  w r o t e  t h e m .  I n  t h e  s e c o n d  p a r t ,  w h i c h  

r e l a t e s  t o  t h e  p r o p o s e d  P a c i f i c  c a b l e  b e t w e e n  V a n c o u v e r  I s l a n d  a n d  A u s t r a l i a ,  s t a t e 

m e n t s  m o s t  i n a c c u r a t e  a n d  m i s l e a d i n g  a r e  s e t  f o r t h ,  w h i c h  c a n n o t  b e  a l l o w e d  t o  p a s s  
u n c h a l l e n g e d .

T h e  o b j e c t  o f  t h e  m e m o r a n d u m  i s  t o  p r o v e  t h e  s u p e r i o r i t y  o f  t h e  e x i s t i n g  l i n e s  
t o  A u s t r a l i a  a n d  t h e  E a s t  o v e r  t h e  P a c i f i c  r o u t e ,  b u t  a p p a r e n t l y  M r .  P e n d e r  h a s  n o t h i n g  

t o  a d v a n c e  e x c e p t  a r g u m e n t s ,  o f  w h i c h  t h e  w o r t h l e s s n e s s  w i l l  a t  o n c e  b e  r e c o g n i s e d  
b y  e x p e r t s .

I n  t h e  f i r s t  p l a c e ,  h e  c l a i m s  a s  a n  a d v a n t a g e  f o r  h i s  l i n e s  t h a t  t h e y  a r e  l a i d  i n  

s h a l l o w  w a t e r ,  w l i i l e ^  t h e  P a c i f i c  c a b l e  w o u l d  h a v e  t o  b e  l a i d  a t  a  g r e a t  d e p t h .  T h e  

w h o l e  w e i g h t  o f  a v a i l a b l e  e v i d e n c e ,  i n c l u d i n g  M r .  P e n d e r ’s  o w n  s t a t e m e n t s  i n  p a s t  

y e a r s ,  g o e s  t o  p r o v e  t h a t  t h e  d e e p e r  a  c a b l e  i s  l a i d ,  t h e  m o r e  s e c u r e  i t  i s ,  b o t h  f r o m  

s u b m a r i n e  d i s t u r b a n c e s ,  a n d  f r o m  t h e  d e s t r u c t i v e  a t t a c k s  o f  i n s e c t s .

I n  a  s t a t e m e n t  l a i d  b e f o r e  t h e  C a b l e  C o n f e r e n c e  o f  N e w  S o u t h  W a l e s ,  3 r d  

O c t o b e r ,  1 8 7 6 ,  w i t h  r e g a r d  t o  t h e  p r o b a b l e  d u r a t i o n  o f  t h e  p r o p o s e d  d u p l i c a t i o n  t o  

A u s t r a l i a ,  M r .  P e n d e r  s a i d :  “ T a k i n g  i n t o  c o n s i d e r a t i o n  t h e  w a r m  s h a l l o w  s e a s  i n  

“ w h i c h  t h e  g r e a t e r  p a r t  o f  t h i s  c a b l e  i s  t o  b e  l a i d ,  t e e m i n g  a s  t h e y  d o  w i t h  a n i m a l  

“  l i f e ,  w h i c h  h a s  h i t h e r t o  p r o v e d  v e r y  d e s t r u c t i v e  t o  t h e  c a b l e s  a l r e a d y  s u b m e r g e d ,  i t  

“  w o u l d  n o t  b e  f a i r  m  t h e  p r e s e n t  i n s t a n c e  t o  e s t i m a t e  i t  a t  t o o  l o n g  d u r a t i o n . ”

T h i s  i s  p e r f e c t l y  c o r r e c t ,  e x p e r i e n c e  h a v i n g  s h o w n  t h a t  t h e  e x i s t i n g  A u s t r a l i a n  

l i n e s  a r e  l a i d  i n  s e a s  t h e  m o s t  d e s t r u c t i v e  t o  c a b l e s  i n  t h e  w o r l d ,  a b o u n d i n g  i n  c o r a l  

r e e f s  a n d  i n s e c t s ,  t h e  w a t e r s  b e t w e e n  S i n g a p o r e  a n d  B a t a v i a  b e i n g  i n f e s t e d  w i t h  a  

s p e c i e s  o f  b o r i n g  i n s e c t  u n k n o w n  a t  a  d e p t h  o f  o v e r  3 0 0  f a t h o m s .

T h e  P a c i f i c  c a b l e  f r o m  V a n c o u v e r  I s l a n d  t o  A u s t r a l i a  w o u l d  b e  l a i d  a t  a  d e p t h  

w h i c h  w o u l d  e f f e c t u a l l y  p r o t e c t  i t  f r o m  s u b m a r i n e  d i s t u r b a n c e s .  T h e  b o t t o m ,  t h e  

w h o l e  w a y ,  i s  m o s t  f a v o r a b l e  f o r  p r o l o n g i n g  t h e  l i f e  o f  a  c a b l e ,  b e i n g  c l a y  a n d  o o z e ,  w i t h  

t h e  e x c e p t i o n  o f  t h e  a p p r o a c h e s  t o  t h e  i s l a n d ,  w h i c h  c o u l d  b e  e a s i l y  p r o t e c t e d .

M r .  P e n d e r ’s  n e x t  c l a i m  f o r  h i s  c o m p a n y ’s  l i n e s  i s  t h a t  “ t h e y  h a v e  t h e  i m m e n s e  

“  a d v a n t a g e  o f  b e i n g  u n d e r  B r i t i s h  c o n t r o l ,  a n d  w o r k e d  b y  B r i t i s h  o p e r a t o r s  t h r o u g h o u t  

■■ t h e i r  e n t i r e  l e n g t h , ”  a n d  t h a t  “  w d i i l e  t h e y  a r e  i n c o m p a r a b l y  t h e  m o s t  s e c u r e  i n  t i m e  

u  ° f  p e a c e ,  t h e y  w o u l d  b e  t h e  m o r e  s u r e l y  a n d  e a s i l y  p r o t e c t e d  i n  t i m e  o f  w a r ,  i n a s m u c h  

a s  i t  i s  o n e  o f  t h e  s e a  r o u t e s  m o s t  f r e q u e n t e d  b y  t h e  m e r c a n t i l e  m a r i n e . ”

T h a t  t h e  e x i s t i n g  l i n e s  a r e  u n d e r  B r i t i s h  c o n t r o l  i n  t i m e  o f  p e a c e  i s  p e r f e c t l y  

t r u e ,  b u t  t h a t  t h e y  w o u l d  b e  s o  i n  t i m e  o f  w a r  I  e n t i r e l y  d e n y .  C a n  M r .  P e n d e r  r e a l l y  

i m a g i n e  t h a t ,  i f  w a r  b r o k e  o u t ,  h i s  “ B r i t i s h  o p e r a t o r s ”  w o u l d  c o n t i n u e  t o  “  c o n t r o l ”  

h i s  l i n e s  ?  A  v e r y  c o n s i d e r a b l e  p o r t i o n  o f  h i s  w h o l e  s y s t e m  o f  c a b l e s  t o  t h e  E a s t  c o n 

s i s t s  o f  a  s e r i e s  o f  f o r e i g n  t o l l - b a r s ,  f r o m  e a c h  a n d  a l l  o f  w h i c h  h i s  e m p l o y e s  w o u l d  b e  

s u m m a r i l y  e j e c t e d  a t  t h e  f i r s t  o u t b r e a k  o f  a n y  h o s t i l i t i e s  i n  E u r o p e ,  i n  w h i c h  E n g l a n d  

Was d i r e c t l y  o r  i n d i r e c t l y  i n v o l v e d ,

T h e  l a t t e r  p a r t  o f  h i s  a r g u m e n t  r e l a t i n g  t o  t h e  m e r c a n t i l e  m a r i n e  i s  a  s e l f -  

e v i d e n t  f a l l a c y ,  p r o v i n g  i n d e e d  t h e  v e r y  r e v e r s e  o f  w h a t  M r .  P e n d e r  w i s h e s  t o  p r o v e .

. W h e r e v e r  t h e  m e r c a n t i l e  m a r i n e  o f  a n y  n a t i o n  i s  f o u n d ,  t h e r e  w i l l  t h e  e n e m y ’s  

c r u i s e r s  b e  g a t h e r e d  t o g e t h e r ,  a n d  i t  i s ,  o f  c o u r s e ,  f r o m  a n  e n e m y ’s  c r u i s e r s  t h a t  

d a n g e r  t o  c a b l e  c o m m u n i c a t i o n  i s  t o  b e  a p p r e h e n d e d ,  I n  t h e  e v e n t  o f  w a r ,  t h e  

M e d i t e r r a n e a n  w o u l d  b e  a t  o n c e  c o n v e r t e d  i n t o  a  c r u i s i n g  g r o u n d  f o r  t h e  s h i p s  o f  a l l  

n a t i o n s ,  i n  w h i c h  c a b l e  c o m m u n i c a t i o n s  c o u l d  n o t  b y  a n y  m e a n s  b e  p r e s e r v e d  f o r  a  w re e k .



B e s i d e s  t h i s ,  t h e  l a n d  l i n e s  a c r o s s  E g y p t  o f f e r  t h e  m o s t  v u l n e r a b l e  p o i n t  o f  

a t t a c k  p o s s i b l e .  A  c h a i n  i s  n o  s t r o n g e r  t h a n  i t s  w e a k e s t  p a r t ,  a n d  e v e n  i f  b y  a n y  

p o s s i b l e  m e a n s  t h e  r e s t  o f  t h e  e x i s t i n g  s y s t e m  c o u l d  b e  r e n d e r e d  s e c u r e ,  t h e  t r a n s i t  

t h r o u g h  E g y p t  a l o n e  w o u l d  c o n s t i t u t e  a  v i t a l  d e f e c t  w h i c h  n o  p o w e r  c o u l d  r e m e d y .

A n o t h e r  g r a v e  d e f e c t  i n  t h e  p r e s e n t  m e a n s  o f  c o m m u n i c a t i o n ,  s o  f a r  a s  A u s t r a l i a  

i s  c o n c e r n e d ,  i s  t h e  2 , 0 0 0  m i l e s  o f  l a n d  l i n e  b e t w e e n  P o r t  D a r w i n  a n d  A d e l a i d e ,  p a s s i n g  

t h r o u g h  c o u n t r y ,  f o r  t h e  m o s t  p a r t ,  a n  u n i n h a b i t e d  d e s e r t .

T h e  n o r t h e r n  p o r t i o n  o f  t h i s  l i n e  i s  e x p o s e d  t o  t h e  f u l l  f u r y  o f  t h e  m o n s o o n ,  

a n d  i t  i s  h e r e ,  a s  s t a t e d  b y  M r .  C r a c k n e l l ,  t h a t  i n t e r r u p t i o n s  m o s t  f r e q u e n t l y  o c c u r .  

A l s o  l a r g e  t r a c t s  o f  t h e  c o u n t r y  t h r o u g h  w h i c h  t h e  l i n e  p a s s e s  a r e  s u b j e c t  t o  f l o o d s ,  

w h i c h  r e n d e r  r e p a i r s  t e m p o r a r i l y  i m p o s s i b l e .

T h e  p r o p o s e d  l i n e  f r o m  V a n c o u v e r  I s l a n d  w o u l d  e s t a b l i s h  c o m m u n i c a t i o n  

b e t w e e n  G r e a t  B r i t a i n  a n d  A u s t r a l a s i a ,  w h i c h  w o u l d  b e  a c t u a l l y  i n s t e a d  o f  o n l y  n o m i 

n a l l y  u n d e r  B r i t i s h  c o n t r o l ,  p a s s i n g  t h r o u g h  B r i t i s h  t e r r i t o r y ,  w i t h  t h e  e x c e p t i o n  o f  

t h e  S a n d w i c h  I s l a n d s ,  t h r o u g h o u t  i t s  e n t i r e  l e n g t h .  T h e  g r e a t  a d v a n t a g e s  o f  t h i s  

r o u t e  o v e r  a n y  o t h e r  i n  t i m e  o f  w a r  a r e  s u f f i c i e n t l y  o b v i o u s .

T h e  p o i n t s  o f  c a l l  a r e  f e w  a n d  f a r  b e t w e e n ,  a n d  c o u l d  e a s i l y  b e  d e f e n d e d .  T h e  

c a b l e  w o u l d  b e  l a i d  t h r o u g h  s e a s  w h e r e  i t  w o u l d  b e  o f  n o  a d v a n t a g e  f o r  a n  e n e m y ’s  

c r u i s e r s  t o  b e  s t a t i o n e d ,  t h e  l i n e  b e i n g ,  a s  M r .  P e n d e r  h i m s e l f  p o i n t s  o u t ,  “  f a r  a w a y  f r o m  

“  t h e  r o u t e  f o l l o w e d  b y  m e r c h a n t  s h i p s . ”  A d d e d  t o  t h i s  m u s t  b e  c o n s i d e r e d  t h e  g r e a t  

d e p t h  o f  t h e  o c e a n ,  w h i c h  w o u l d  r e n d e r  a n y  a t t e m p t s  t o  c u t  t h e  c a b l e  e x c e e d i n g l y  

d i f f i c u l t  a n d  c o s t l y .

T h e  a s s e r t i o n  t h a t  t h e  l i n e  i s  u  p r a c t i c a l l y  u n s u r v e y e d ”  i s  q u i t e  i n c o r r e c t .  T h e  

w h o l e  l i n e  f r o m  S a n  F r a n c i s c o  t o  S y d n e y  via  H a w a i i  h a s  b e e n  s u r v e y e d  b y  t h e  

Tuscarora— t h e  b o t t o m  b e i n g  r e p o r t e d  a s  c l a y  a n d  o o z e  a l l  t h e  w a y ,  w i t h  t h e  

e x c e p t i o n ,  a s  a b o v e  s t a t e d ,  o f  t h e  a p p r o a c h e s  t o  t h e  i s l a n d s .

T h i s  i s  f u r t h e r  c o r r o b o r a t e d  b y  t h e  s o u n d i n g s  o f  t h e  Challenger t o  t h e  n o r t h  

o f  H a w a i i .

T h e  c h a i r m a n  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  n e x t  p r o c e e d s  t o  a t t a c k  t h e  

p r o p o s e d  P a c i f i c  c a b l e  f r o m  a  c o m m e r c i a l  p o i n t  o f  v i e w .  H e  s a y s ,  “  I  b e l i e v e  t h a t  t h e  

a  l a y i n g  o f  s u c h  a  l i n e  w o u l d  o n l y  b e n e f i t  t h e  p r o m o t e r s ,  a n d  w o u l d  b e  i n i m i c a l  t o  t h e  

“  i n t e r e s t s  o f  t h e  t e l e g r a p h i n g  p u b l i c ,  a s  i t  w o u l d  i n e v i t a b l y  l e a d  t o  a  w a r  o f  t a r i f f s ,  

“  w h i c h  w o u l d  e v e n t u a l l y  i m p o v e r i s h  b o t h  t h e  P a c i f i c  a n d  t h e  e x i s t i n g  c a b l e s ,  a n d  r e s u l t  

u  i n  a  s t a r v e d  a n d  i n e f f i c i e n t  s e r v i c e . ”

H e r e  i s  a  c o m m e r c i a l  t h e o r y  w h i c h  h a s ,  a t  a l l  e v e n t s ,  t h e  m e r i t  o f  b e i n g  

e n t i r e l y  n e w .  I t  i s  p r o b a b l y  t h e  f i r s t  t i m e  t h a t  a  m a n  o f  a n y  c o m m e r c i a l  s t a n d i n g  

h a s  v e n t u r e d  s e r i o u s l y  t o  a s s e r t  t h a t  a  “ w a r  o f  t a r i f f s , ”  i n  o t h e r  w o r d s ,  c o m p e t i t i o n ,  

i s  i n i m i c a l  t o  t h e  i n t e r e s t s  o f  t h e  p u b l i c ,  a n d  l i k e l y  t o  l e a d  t o  a n  i n e f f i c i e n t  s e r v i c e .

O n  t h e  q u e s t i o n  o f  t h e  b e n e f i t  l i k e l y  t o  a c c r u e  t o  p r o m o t e r s ,  n o  o n e  w i l l  d e n y  

M r .  P e n d e r ’s  r i g h t  t o  f o r m  a  j u d g m e n t ,  b u t  a n y  c o m p a r i s o n  u p o n  t h i s  p o i n t  b e t w e e n  

e x i s t i n g  l i n e s  a n d  t h e  p r o p o s e d  P a c i f i c  c a b l e  i s  s t r o n g l y  d e p r e c a t e d .  T h e  l a y i n g  o f  

t h e  E a s t e r n  e x t e n s i o n ,  a  d i s t a n c e  o f  2 , 1 5 0  m i l e s ,  w a s  h a n d e d  o v e r  t o  t h e  T e l e g r a p h  

C o n s t r u c t i o n  C o m p a n y  ( o f  w h i c h  M r .  P e n d e r  w a s  a t  o n e  t i m e  a  d i r e c t o r ) ,  a n d  c a r r i e d  

o u t  a t  a  c o s t  o f  £ 6 0 0 , 0 0 0 ,  b e i n g  a t  t h e  r a t e  o f  n e a r l y  £ 3 0 0  p e r  m i l e ,  w h i l e  i t  i s  n o t o r i o u s  

t h a t  t h e  c o s t  o f  s u c h  c o n s t r u c t i o n  o u g h t  n o t  t o  e x c e e d  £ 2 0 0  p e r  m i l e  a t  t h e  v e r y  o u t s i d e .  

T h a t  t h e r e  i s  p r o f i t  i n  a  t r a n s a c t i o n  s u c h  a s  t h e  a b o v e  i s  e v i d e n t ,  a n d  w e  m u s t  

a l l  c o n c u r  w i t h  t h e  c h a i r m a n  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  i n  r e g r e t t i n g  t h a t  i t  

h a s  n o t  f o u n d  i t s  w a y  i n  t h e  s h a p e  o f  d i v i d e n d s  i n t o  t h e  p o c k e t s  o f  t h e  s h a r e h o l d e r s .

I n  a t t e m p t i n g  t o  d e a l  w i t h  t h e  q u e s t i o n  o f  t a r i f f s ,  M r .  P e n d e r  s h o w s  u n 

d i s g u i s e d  a l a r m  l e s t  t h e  j w o p o s e d  P a c i f i c  c a b l e  s h o u l d  “  i m p o v e r i s h  t h e  e x i s t i n g  l i n e s . ”

H i s  a l a r m  i s  s o  f a r  j u s t i f i a b l e ,  i n  t h a t  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  h a s  b e e n  

f o r m e d  f o r  t h e  e x p r e s s  p u r p o s e  o f  v e r y  l a r g e l y  r e d u c i n g  t h e  t a r i f f s  t o  A u s t r a l i a .

T h a t  t h e  n e w  c o m p a n y  w i l l  b e  i n  a n  i n f i n i t e l y  b e t t e r  p o s i t i o n  t o  d o  s o  t h a n  

e v e r  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  c a n  h o p e  t o  b e  w i l l  r e a d i l y  b e  s e e n  f r o m  t h e  

f o l l o w i n g  c o n s i d e r a t i o n s .
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B e f o r e  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  c a n  r e a c h  I n d i a ,  w h e r e  t h e i r  l i n e s  t o  
A u s t r a l i a  b e g i n ,  t h e y  h a v e  t o  p a y  4 s .  p e r  w o r d  f o r  m e s s a g e s .

' T l i e  P a c i f i c  T e l e g r a p h  C o m p a n y ,  o n  t h e  o t h e r  h a n d ,  c a n  g e t  t h e i r  m e s s a g e s  

t r a n s m i t t e d  f r o m  E n g l a n d  t o  V a n c o u v e r  I s l a n d ,  a  d i s t a n c e  o f  5 , 7 0 0  m i l e s ,  a t  a n  o u t 
s i d e  c o s t  o f  8 ^ d .  p e r  w o r d .

T h e  n u m b e r  o f  t o l l - b a r s  a t  w h i c h  M r .  P e n d e r  h a s  t o  p a y  t o l l  b e f o r e  r e a c h i n g  

I n d i a  m a k e  i t  i m p o s s i b l e ,  a s  h e  l i a s  h i m s e l f  r e p e a t e d l y  a n d  r e c e n t l y  s t a t e d ,  t h a t  l i e  

c a n  r e d u c e  h i s  t a r i f f .  I t  i s  o b v i o u s ,  t h e r e f o r e ,  t h a t  h e  c a n  n e v e r  h o p e  t o  w o r k  u p o n  

a n y t h i n g  l i k e  s u c h  f a v o r a b l e  t e r m s  a s  a  l i n e  o p e r a t i n g  f r o m  V a n c o u v e r  I s l a n d .

I n  a t t e m p t i n g  t o  b l o c k  t h e  c o n s t r u c t i o n  o f  a  P a c i f i c  c a b l e ,  M r .  P e n d e r  h a s  

e n t e r e d  u p o n  a  h o p e l e s s  t a s k .  I f  a n y t h i n g  w e r e  w a n t i n g  t o  s h o w  t h a t  h e  i s  h i m s e l f  

c o n s c i o u s  o f  t h e  d e s p e r a t e  n a t u r e  o f  h i s  c a s e ,  i t  w o u l d  b e  t h e  p r o p o s i t i o n  c o n t a i n e d  i n  

h i s  m e m o r a n d u m  t o  t h e  C o l o n i a l  G o v e r n m e n t s .

T h e  “  t e l e g r a p h i n g  p u b l i c  ”  w i l l  b e  d e l i g h t e d  t o  h e a r  t h a t  “  T h e  E a s t e r n  

u  E x t e n s i o n  C o m p a n y  h a s ,  s u b j e c t  t o  t h e  a s s e n t  a n d  c o - o p e r a t i o n  o f  t h e  o t h e r  

“  i n t e r e s t e d  a d m i n i s t r a t i o n s ,  o f f e r e d  t o  m a k e  t h e  r a t e  a n y  f i g u r e  a c c e p t a b l e  t o  

“ t h e  C o l o n i e s ,  d o w n  t o  t h e  l i m i t  o f  t h e i r  o u t p a y m e n t s  ( a t  p r e s e n t  2 s .  4 d .  p e r  w o r d ) ,  

“  p r o v i d e d  t h a t  t h e  a v e r a g e  r e c e i p t s  f o r  t h e  l a s t  t h r e e  y e a r s  a r e  g u a r a n t e e d  t o  t h e m  

“  b y  t h e  C o l o n i e s .  T h e  a c c e p t a n c e  o f  t h i s  o f f e r , ”  M r .  P e n d e r  a d d s ,  w i t h  a  t o u c h  o f  

h u m o u r ,  o f  w h i c h  h e  i s  a p p a r e n t l y  q u i t e  u n c o n s c i o u s ,  u  w o u l d  r e d u c e  t h e  c o m p a n y ’s  

“ r i s k  t o  a  m i n i m u m . ”  W h a t  t h e  o t h e r  “  i n t e r e s t e d  a d m i n i s t r a t i o n s ”  m a y  h a v e  t o  

s a y  i n  t h e  m a t t e r  I  d o  n o t  p r e t e n d  t o  k n o w ,  b u t  t h a t  t h e  C o l o n i e s  w i l l  v a l u e  t h i s  

c o n c e s s i o n  a t  i t s  t r u e  w o r t h  t h e r e  i s  n o t  a  s h a d o w  o f  d o u b t .  T h e r e  a r e  p r o b a b l y  

f e w  c o m p a n i e s  w h o  w o u l d  n o t  b e  g l a d  t o  e n t e r  i n t o  s i m i l a r  a r r a n g e m e n t s .

W i t h  r e g a r d  t o  t h e  c o s t  o f  c o n s t r u c t i o n  a n d  w o r k i n g ,  a n d  p r o b a b l e  r e c e i p t s  o f  

t h e  p r o p o s e d  P a c i f i c  c a b l e ,  M r .  P e n d e r ’s  e s t i m a t e s  a r e  s u c h  a s  n o  e v i d e n c e  c a n  b e  

f o u n d  t o  j u s t i f y .

F o r  i n s t a n c e ,  h i s  e s t i m a t e  o f  t h e  c o s t  o f  t w o  r e p a i r i n g  s t e a m e r s  i s  £ 4 0 , 0 0 0  p e r

a n n u m .

C o l o n e l  G l o v e r ’s  e s t i m a t e  ( a s  s t a t e d  i n  h i s  e v i d e n c e  b e f o r e  a  C o m m i t t e e  o f  t h e  

H o u s e  o f  A s s e m b l y ,  N e w  S o u t h  W a l e s ,  1 0 t h  M a y ,  1 8 7 8 ) ,  i s  £ 1 0 , 0 0 0  p e r  a n n u m  f o r  

e a c h  s t e a m e r .

I t  i s  c e r t a i n l y  n o t  f r o m  “ p a s t  e x p e r i e n c e ”  t h a t  M r .  P e n d e r  i s  e n a b l e d  t o  

e s t i m a t e  t h e  n e c e s s a r y  s u m  f o r  a m o r t i z a t i o n  t o  r e n e w  c a b l e s  a t  £ 7 5 , 0 0 0  p e r  a n n u m .

T h e  d i r e c t o r s  o f  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  h a v e  p e r f e c t  c o n f i d e n c e  i n  

t h e  s u c c e s s  o f  t h e i r  u n d e r t a k i n g  f r o m  a  c o m m e r c i a l  p o i n t  o f  v i e w ,  t h e  c a l c u l a t i o n s  

u p o n  w h i c h  t h e i r  e s t i m a t e s  a r e  b a s e d  h a v i n g  b e e n  m o s t  c a r e f u l l y  m a d e  b y  t h e  b e s t  

p o s s i b l e  a u t h o r i t i e s .

I n  e s t i m a t i n g  r e c e i p t s ,  n o  a l l o w a n c e  w h a t e v e r  h a s  b e e n  m a d e  f o r  t h e  v a s t  

i n c r e a s e  o f  t r a f f i c ,  w h i c h  c a n n o t  f a i l  t o  b e  t h e  c o n s e q u e n c e  o f  b r i n g i n g  C a n a d a ,  t h e  

U n i t e d  S t a t e s ,  S o u t h  A m e r i c a ,  a n d  t h e  P a c i f i c  I s l a n d s  i n t o  d i r e c t  c o m m u n i c a t i o n  w i t h  

A u s t r a l i a .

B u t ,  i n d e e d ,  n o  a r g u m e n t s  w h i c h  c a n  b e  a d v a n c e d  i n  f a v o u r  o f  t h e  e x i s t i n g  

s y s t e m s  o f  c a b l e s  h a v e  a n y  b e a r i n g  w h a t e v e r  u p o n  t h e  q u e s t i o n  o f  c o n s t r u c t i n g  a  l i n e  

a c r o s s  t h e  P a c i f i c .  F r o m  a  c o m m e r c i a l  p o i n t  o f  v i e w  i t  i s  a b s o l u t e l y  e s s e n t i a l  t h a t  

t h e  v a r i o u s  p a r t s  o f  t h e  E m p i r e  s h o u l d  b e  c o n n e c t e d  b y  l i n e s  a s  f a r  a s  p o s s i b l e  f r e e  

f r o m  i n t e r r u p t i o n ,  b o t h  i n  p e a c e  a n d  w a r .  F u r t h e r ,  i t  i s  m o s t  d e s i r a b l e  t h a t  t h e  

e x i s t i n g  t a r i f f s  s h o u l d  b e  g r e a t l y  r e d u c e d .  B o t h  t h e s e  o b j e c t s ,  i t  i s  s u b m i t t e d ,  c a n  b e  

b e t t e r  e f f e c t e d  b y  a  P a c i f i c  c a b l e  t h a n  b y  a n y  o t h e r  m e a n s ,  w i t h  t h e  a d d i t i o n a l  

a d v a n t a g e ,  w h i c h  n o  o t h e r  r o u t e  c o u l d  o f f e r ,  o f  c o n n e c t i n g  C a n a d a  w i t h  A u s t r a l i a ,  a n d  

s o  c o m p l e t i n g  t h e  g i r d l e  o f  t h e  w o r l d ’s  t e l e g r a p h i c  c o m m u n i c a t i o n s .

F r o m  a  s t r a t e g i c  p o i n t  o f  v i e w  t h e  a d v a n t a g e s  a r e ,  i f  p o s s i b l e ,  s t r o n g e r .

M i l i t a r y  a u t h o r i t i e s  a r e  n o w  u n a n i m o u s l y  o f  o p i n i o n  t h a t ,  i n  t h e  e v e n t  o f  a  

E u r o p e a n  w a r ,  t h e  S u e z  C a n a l ' c o u l d  n o t  p o s s i b l y  b e  r e l i e d  o n  a s  a  m e a n s  o f  t i a n s p o r t  

t o  t h e  E a s t .  T h e  m i l i t a r y  r o a d  t o  I n d i a  a n d  t h e  E a s t ,  t h e r e f o r e ,  m u s t  u n d o u b t e d l y  

b e  vid  t h e  C a n a d i a n  P a c i f i c  K a i l  w a y  t o  E s q u i m a l t ,  a n d  t h e n c e  b y  s t e a m e r  a c r o s s  t h e



P a c i f i c .  T h e  i m p o r t a n c e  o f  e s t a b l i s h i n g  t e l e g r a p h i c  c o m m u n i c a t i o n  i n  t h i s  

o c e a n  c a n n o t  b e  o v e r r a t e d ,  a s  a  c a b l e  f r o m  V a n c o u v e r  I s l a n d  t o  A u s t r a l i a  w o u l d  

s u p p l y  a n  a l t e r n a t i v e  m e a n s  o f  c o m m u n i c a t i o n  w i t h  I n d i a  a n d  t h e  E a s t ,  i n  t h e  e v e n t  

o f  t h e  l i n e s  t h r o u g h  t h e  M e d i t e r r a n e a n  a n d  E g y p t  b e i n g  s e v e r e d ,  a s  t h e y  i n f a l l i b l y  
m u s t  b e  i n  t i m e  o f  w a r .

T h e s e  a r e  c o n s i d e r a t i o n s  w h i c h  h a v e  a p p a r e n t l y  e s c a p e d  t h e  n o t i c e  o f  M r .  

P e n d e r ,  t h o u g h  t h e y  a r e  n o t  l i k e l y  t o  b e  o v e r l o o k e d  b y  a n y  o n e  w h o  h a s  a  j u s t  a p p r e 

c i a t i o n  o f  t h e  b e a r i n g  o f  I m p e r i a l  c o m m u n i c a t i o n s  u p o n  t h e  s c i e n c e  o f  I m p e r i a l  
d e f e n c e .

A  c a b l e  f r o m  V a n c o u v e r  I s l a n d  t o  A u s t r a l i a  w o u l d  n o t  o n l y  b e  o f  o r e a t  

c o m m e r c i a l   ̂ a d v a n t a g e  t o  t h e  n a t i o n ,  b u t  i t  w o u l d  a l s o  b e  a  m o v e  o f  p a r a m o u n t  

i m p o r t a n c e  i n  I m p e r i a l  s t r a t e g y .  I t  i s ,  i n  f a c t ,  a  d e v e l o p m e n t  w h i c h  m u s t  i n e v i t a b l y  

t a k e  p l a c e ,  i n  o b e d i e n c e  t o  t h e  l a w s  o f  e x p a n d i n g  c i v i l i z a t i o n .

N o  o n e  c a n  d e n y  t h a t  t h e  s c h e m e  i s  o n e  o f  v i t a l  i m p o r t a n c e  t o  t h e  w h o l e  

B r i t i s h  E m p i r e ,  a n d  i t s  a c c o m p l i s h m e n t  i s  n o t  l i k e l y  t o  b e  m a t e r i a l l y  r e t a r d e d  b y  M r .  

P e n d e r ’s  a p p e a l   ̂ ad tnisericordiam f o r  t h e  c o n t i n u a n c e  o f  a  m o n o p o l y ,  i n  t h e  

a d v a n t a g e s  o f  w h i c h  n o t  e v e n  h i s  o w n  s h a r e h o l d e r s  h a v e  b e e n  a l l o w e d  t o  p a r t i c i p a t e  
f u l l y .  1

I  a m ,  S i r ,

Y o u r  o b e d i e n t  s e r v a n t ,

H a r o l d  F in c h  H a t t o n ,  
S e c r e t a r y .

P . 8 7 / 2 6 0 9 .

F rom  t h e  A g e n t -G e n e r a l  to  t h e  P r e m ie r ,

V i c t o r i a  O f f i c e ,  V i c t o r i a - s t r e e t ,

_ W e s t m i n s t e r ,  S . W , ,  2 2 n d  J u l y ,  1 8 8 7 .
I  h a v e  t h e  h o n o u r  t o  i n f o r m  y o u  t h a t  I  h a v e  r e c e i v e d ,  f r o m  t h e  H i g h  C o m m i s 

s i o n e r  f o r  t h e  D o m i n i o n  o f  C a n a d a ,  t h e  e n c l o s e d  c o r r e s p o n d e n c e  o n  t h e  s u b j e c t  o f  a  

s u r v e y  i n  t h e  P a c i f i c  i n  c o n n e x i o n  w i t h  a  c a b l e  f r o m  A u s t r a l a s i a  t o  C a n a d a .  T h e  c o r 
r e s p o n d e n c e  c o n s i s t s  o f :—

1 .  L e t t e r  t o  S i r  H e n r y  H o l l a n d ,  C o l o n i a l  M i n i s t e r ,  f r o m  2 1  d e l e g a t e s  t o

t h e  C o l o n i a l  C o n f e r e n c e ,  d a t e d  M a y  1 6 t h ,  1 8 8 7 .

2 .  L e t t e r  f r o m  M r .  S a n d f o r d  F l e m i n g  t o  M r ,  B a i l l i e  H a m i l t o n ,  S e c r e t a r y ,
i n  r e f e r e n c e  t o  t h e  a b o v e ,  d a t e d  M a y  1 6 t h .

3 .  L e t t e r  f r o m  t h e  C o l o n i a l  O f f i c e  t o  t h e  A d m i r a l t y ,  d a t e d  M a v  2 3 r d ,  1 8 8 7 .

4 .  L e t t e r  f r o m  t h e  A d m i r a l t y  t o  t h e  C o l o n i a l  O f f i c e ,  d a t e d  M a y  2 8 t h ,  1 8 8 7 .

5 .  L e t t e r  f r o m  t h e  C o l o n i a l  O f f i c e  t o  M r .  S a n d f o r d  F l e m i n g , ’, d a t e d  J u n e
3 r d ,  1 8 8 7 .  &

6 .  L e t t e r  f r o m  M r .  S a n d f o r d  F l e m i n g  t o  t h e  C o l o n i a l  O f f i c e ,  a s k i n g  f o r  a

r e c o n s i d e r a t i o n  o f  l e t t e r  N o .  1 ,  d a t e d  J u n e  8 t h ,  1 8 8 7 .

7 .  R e s o l u t i o n s  o f  t h e  C o l o n i a l  C o n f e r e n c e ,  a d o p t e d  M a y  6 t h ,  1 8 8 7 .

I  h a v e ,  & c . ,

rp TT ^  ,  G r a h a m  B e r r y .
1  h e  H o n o r a b l e  t h e  P r e m ie r , M e l b o u r n e .

[ E n c l o su r e  1 . ]

F rom  t h e  D e l e g a t e s  to  t h e  C o l o n ia l  C o n f e r e n c e  to  ti-ie  S e c r e t a r y  of  S t a t e

f o r  ti-ie  C o l o n ie s .

’ t > j? • . . L o n d o n ,  M a y  1 6 t h ,  1 8 8 7 .
. R e f e r r i n g  t o  t h e  d i s c u s s i o n  o n  t h e  s u b j e c t  o f  t h e  p o s t a l  a n d  t e l e g r a p h i c  c o m 

m u n i c a t i o n  o f  t h e  E m p i r e  b e f o r e  t h e  C o l o n i a l  C o n f e r e n c e ,  t h e  q u e s t i o n  w a s  r a i s e d  a s  

t o  t h e  p r a c t i c a b i l i t y  o f  s u b m e r g i n g  c a b l e s  i n  t h e  P a c i f i d  'O c e a n ,  s o  a s  t o  c o n n e c t  

C a n a d a  a n d  A u s t r a l a s i a  t e l e g r a p h i c a l l y ,  a n d  a s  a l l  d o u b f s ,  o n ;  t h e  q u e s t i o n  s h o u l d  b e  

l e m o v e d  w i t h  a s  l i t t l e  d e l a y  a s  p o s s i b l e ,  a  t h o r o u g h  a n d  ( e x h a u s t i v e  n a u t i c a l  e x a m i n a 
t i o n  s h o u l d  b e  a t  o n c e  m a d e .
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T h e  u n d e r s i g n e d ,  t h e r e f o r e ,  o n  b e h a l f  o f  t h e  G o v e r n m e n t s  t h e y  r e p r e s e n t ,  

r e s p e c t f u l l y  r e q u e s t  t h a t  H e r  M a j e s t y ’s  G o v e r n m e n t  w i l l  c a u s e  s u c h  s u r v e y  t o  b e  m a d e .

W e  h a v e  t h e  h o n o u r  t o  b e ,
S i r ,

Y o u r  o b e d i e n t  s e r v a n t s ,
( S i g n e d )  A .  C a m p b e l l ,

S a n d f o r d  F l e m i n g ,

J a m e s  S e r v i c e ,

P .  A .  J e n n i n g s ,

S .  W .  G r i f f i t h ,  

J o h n  F o r r e s t ,  

W m .  F i t z h e r b e r t ,  

J .  S .  D o d d s ,

A  d y e  D o u g l a s ,  

R o b e r t  W i s d o m ,  

S e p .  B u r t ,

S a u l  S a m u e l ,

A .  S h e a ,

R o b e r t  T h o r b u r n ,  

J o h n  R o b i n s o n ,  

A l f r e d  D e a k i n ,  

J a m e s  L o r i m e r ,  

C h a r l e s  M i l l s ,  

G r a h a m  B e r r y ,  

J a m e s  F .  G a r r i c k ,

F .  D .  B e l l ,

T h e  R ig h t  H o n o r a b l e  S ir  H e n r y  H o l l a n d ,
S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s .

f o r  C a n a d a .

C a n a d a .

V i c t o r i a .

N e w  S o u t h  W a l e s .  

Q u e e n s l a n d .

W e s t e r n  A u s t r a l i a .  

N e w  Z e a l a n d .  

T a s m a n i a .

T a s m a n i a .

M e w  S o u t h  W a l e s .  

W e s t e r n  A u s t r a l i a .  

H e w  S o u t h  W a l e s .

N  e w f o u n d l a n d .  

N e w f o u n d l a n d . 

N a t a l .

V i c t o r i a .

V i c t o r i a .

C a p e  o f  G o o d  H o p e .  

V i c t o r i a .

Q u e e n s l a n d .

N e w  Z e a l a n d .

[ E n c l o su r e  2 .]

F rom  M r . S a n d f o r d  F l e m in g  to  t h e  S e c r e t a r y  of  t h e  C o l o n ia l  C o n f e r e n c e .

L o n d o n :  9  V i c t o r i a  C h a m b e r s ,  S . W . ,

D e a r  M r . B a i l l i e  H a m i l t o n ,  1 6 t h  M a y ,  1 8 8 7 .

M a y  I  a s k  y o u  t o  l a y  b e f o r e  S i r  H e n r y  H o l l a n d  t h e  e n c l o s e d  c o m m u n i c a t i o n  

f r o m  t h e  m e m b e r s  o f  t h e  ( l a t e )  C o n f e r e n c e  g e n e r a l l y ,  s u g g e s t i n g  t h a t ,  i n a s m u c h  a s  

t h e  c o n n e x i o n  o f  C a n a d a  a n d  A u s t r a l a s i a  b y  a  d i r e c t  c a b l e  i s  a  q u e s t i o n  o f  v e r y  g r e a t  

i m p o r t a n c e ,  i t s  p r a c t i c a b i l i t y  s h o u l d  b e  e s t a b l i s h e d  a s  s p e e d i l y  a s  p o s s i b l e  b y  a  p r o p e r  

s u r v e y  a n d  e x a m i n a t i o n ,  u n d e r  t h e  a u t h o r i t y  o f  t h e  I m p e r i a l  G o v e r n m e n t .

A s  I  h a v e  g i v e n  s o m e  a t t e n t i o n  t o  t h i s  q u e s t i o n ,  I  w o u l d  b e  g l a d ,  s h o u l d  S i r  

H e n r y  H o l l a n d  d e e m  i t  a d v i s a b l e ,  t o  d i s c u s s  w i t h  a n y  o f f i c e r  o f  t h e  G o v e r n m e n t  t h e  

m e a n s  b y  w h i c h  t h e  s u r v e y  a n d  s o u n d i n g s  m a y  b e  c a r r i e d  o u t .

I  m a y  m e n t i o n  t h a t  I  h a v e  d e t e r m i n e d  t o  e x t e n d  m y  s t a y  i n  L o n d o n  u n t i l  t h e  
2 5 t h  i n s t .

B e l i e v e  m e ,  & c . ,

S a n d f o r d  F l e m in g .
Baillie H amilton, E sq., C . M . G . ,

S e c r e t a r y  t o  t h e  C o l o n i a l  C o n f e r e n c e .

P ressing. [ E n c l o s u r e  3 .]

T h e  C o l o n ia l  O f f ic e  to  t h e  A d m ir a l t y .

S ir ,  D o w n i n g - s t r e e t ,  2 3 r d  M a y ,  1 8 8 7 .
I  a m  d i r e c t e d  b y  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  t o  t r a n s m i t  t o  y o u ,  t o  

b e  l a i d  b e f o r e  t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y ,  f o r  a n y  o b s e r v a t i o n s  w h i c h  

t h e y  m a y  h a v e  t o  o f f e r ,  a  c o p y  o f  a  l e t t e r  f r o m  M r .  S a n d f o r d  F l e m i n g ,  C . M . G . ,  o n e  o f

t h e  d e l e g a t e s  f r o m  C a n a d a  t o  t h e  l a t e  C o l o n i a l  C o n f e r e n c e ,  e n c l o s i n g  a  l e t t e r ,  s i g n e d



b y  a l l  t h e  d e l e g a t e s  t o  t h e  C o n f e r e n c e ,  r e c o m m e n d i n g  t h a t  a  s u r v e y  s h o u l d  h e  m a d e ,  

w i t h  a  v i e w  t o  d e t e r m i n i n g  t h e  p r a c t i c a b i l i t y  o f  l a y i n g  a  c a b l e  b e t w e e n  C a n a d a  a n d  
A u s t r a l i a .

I  a m  t o  s u g g e s t  t h a t  M r .  F l e m i n g  s h o u l d  h e  p l a c e d  i n  c o m m u n i c a t i o n  w i t h  t h e  

H y d r o g r a p h e r  t o  t h e  A d m i r a l t y ,  w i t h  a  v i e w  t o  d i s c u s s i n g  t h i s  q u e s t i o n .

I  a m ,  & c . ,

T h e  S e c r e t a r y  t o  t h e  A d m i r a l t y .  I t .  H .  M e a d e .

[ E n c l o s u r e  4 . ]

T h e  A d m ir a l t y  to  t h e  C o l o n ia l  O f f i c e .

^ i k j A d m i r a l t y ,  2 8 t h  M a y ,  1 8 8 7 .

I  h a v e  l a i d  b e f o r e  m y  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y  y o u r  l e t t e r  o f  t h e  

2 0 t h  i n s t a n t ,  e n c l o s i n g  a  r e c o m m e n d a t i o n  s i g n e d  b y  t h e  d e l e g a t e s  t o  t h e  l a t e  C o l o n i a l  

C o n f e r e n c e ,  t h a t  a  s u r v e y  s h o u l d  h e  m a d e  w i t h  a  v i e w  t o  d e t e r m i n i n g  t h e  p r a c t i c a b i l i t y  

o f  l a y i n g  a  c a b l e  b e t w e e n  C a n a d a  a n d  A u s t r a l i a ; a n d ,  f u r t h e r ,  s u g g e s t i n g  t h a t  M r .  

F l e m i n g  s h o u l d  b e  p l a c e d  i n  c o m m u n i c a t i o n  w i t h  t h e  H y d r o g r a p h e r a t o  t h e  A d m i r a l t y  
w i t h  a  v i e w  t o  d i s c u s s i n g  t h e  q u e s t i o n .

2 .  I n  r e p l y ,  t h e i r  L o r d s h i p s  d e s i r e  m e  t o  s t a t e ,  f o r  t h e  i n f o r m a t i o n  o f  S i r  H e n r y  

H o l l a n d ,  t h a t  i f  M r .  F l e m i n g  h a s  n o t  a l r e a d y  l e f t  L o n d o n ,  h e  w i l l  f i n d  t h e  H y d r o 
g r a p h e r  t o  t h e  A d m i r a l t y  o n  a n y  d a y  h e  m a y  l i k e  t o  f i x .

3 .  M y  L o r d s ,  h o w e v e r ,  d e s i r e  m e  t o  a d d  t h a t  u n l e s s  t h e  S e c r e t a r y  o f  S t a t e  h a s  

r e a s o n  t o  b e l i e v e  t h a t  a  s u b m a r i n e  c a b l e  i s  l i k e l y  t o  b e  l a i d  f r o m  V a n c o u v e r  t o  A u s 

t r a l i a  v e r y  s h o r t l y ,  t h e i r  L o r d s h i p s  w To u l d  n o t  p r o p o s e  t o  d e s p a t c h  a  s u r v e y i n g  v e s s e l  

f o r  t h e  s o l e  p u r p o s e  o f  o b t a i n g  s o u n d i n g s  o v e r  t h e  r o u t e ,  b u t  t h a t  t h e y  w i l l  e n d e a v o u r  

t o  a r r a n g e  t h a t  s o u n d i n g s  s h a l l  b e  g r a d u a l l y  o b t a i n e d  d u r i n g  t h e  n e x t  f e w  y e a r s  i n  t h e  
o r d i n a r y  c o u r s e  o f  h y d r o g r a p h i c  s u r v e y s .

I  a m ,  & c . ,

E w a n  M a c G reg o r .
T i-ie  U n d e r  S e c r e t a r y  o f  S t a t e , C o l o n ia l  O f f i c e .

[ E n c l o s u r e  5 . ]

T h e  U n d e r  S e c r e t a r y  C o l o n ia l  O f f ic e  to  M r . S a n d f o r d  F l e m in g .

^ i r 5 D o w n i n g - s t r e e t ,  3 r d  J u n e ,  1 8 8 7 .

W i t h  r e f e r e n c e  t o  y o u r  l e t t e r  o f  t h e  1 6 t h  u l t i m o ,  I  a m  d i r e c t e d  b y  t h e  S e c r e 

t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  t o  t r a n s m i t ,  f o r  y o u r  i n f o r m a t i o n ,  a  c o p y  o f  c o r r e s p o n 

d e n c e  w i t h  t h e  A d m i r a l t y  r e s p e c t i n g  t h e  p r o p o s e d  n a u t i c a l  s u r v e y  o f  t h e  P a c i f i c ,  w i t h  

a  v i e w  t o  d e t e r m i n i n g  t h e  p r a c t i c a b i l i t y  o f  l a y i n g  a  c a b l e  b e t w e e n  C a n a d a  a n d  A u s 
t r a l i a .  .

I  a m ,  & c . ,

0  ^  R .  H .  M e a d e .
S a n d f o r d  F le m in g ,  E s q . ,  C .M .G .

[ E n c l o s u r e  6 . ]

M r . S a n d f o r d  F l e m in g  to  ti-ie  U n d e r  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o lo nies .

^ I R ’ L o n d o n ,  8 t l i  J u n e ,  1 8 8 7 .

. I  h a v e  t h e  h o n o u r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  3 r d  i n s t a n t ,  

e n c l o s i n g  c o p i e s  o f  l e t t e r s  b e t w e e n  t h e  C o l o n i a l  O f f i c e  a n d  t h e  A d m i r a l t y ,  r e s p e c t i n g  t h e  

p i o p O s e d  n a u t i c a l  s u r v e y  o f  t h e  P a c i f i c  i n  c o n n e x i o n  w i t h  t h e  l a y i n g  o f  a  c a b l e  b e t w e e n  
C a n a d a  a n d  A u s t r a l a s i a .

. I  b e g  l e a v e  t o  d i r e c t  a t t e n t i o n  t o  t h e  t h i r d  p a r a g r a p h  o f  t h e  l e t t e r  f r o m  t h e  

A d m i r a l t y ,  w h i c h  r e a d s  a s  f o l l o w s u M y  L o r d s ,  h o w e v e r ,  d e s i r e  m e  t o  a d d  t h a t  u n l e s s  

u  I  - i  ~ e c r e t a i T  ° f  S t a t e  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  s u b m a r i n e  c a b l e  i s  l i k e l y  t o  b e  
u  ai<* f r ° m  V a n c o u v e r  t o  A u s t r a l i a  v e r y  s h o r t l y ,  t h e i r  L o r d s h i p s  w o u l d  n o t  p r o p o s e  

t o  d e s p a t c h  a  s u r v e y i n g  v e s s e l  f o r  t h e  s o l e  p u r p o s e  o f  o b t a i n i n g  s o u n d i n g s  o v e r  t h e



187
u r o u t e ,  b u t  t h a t  t h e y  w i l l  e n d e a v o u r  t o  a r r a n g e  t h a t  s o u n d i n g s  h e  g r a d u a l l y  o b t a i n e d  

“  d u r i n g  t h e  n e x t  f e w  y e a r s  i n  t h e  o r d i n a r y  c o u r s e  o f  h y d r o g r a p h i c  s u r v e y s . ”

S i n c e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  3 r d  i n s t a n t ,  I  h a v e ,  w i t h  t h e  p e r m i s 

s i o n  o f  t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y ,  p l a c e d  m y s e l f  i n  c o m m u n i c a t i o n  

w i t h  t h e  H y d r o g r a p h e r ,  w h o  h a s  e x p l a i n e d  t o  m e  w h a t  i s  t o  h e  u n d e r s t o o d  b y  t h e  l a s t  

p a r t  o f  t h e  a b o v e  q u o t e d  p a r a g r a p h .  F r o m  t h e s e  e x p l a n a t i o n s  I  h a v e  l e a r n e d  t h a t  i t  

i s  n o t  i n t e n d e d  t o  d o  a n y t h i n g  u n t i l  n e x t  y e a r ;  t h a t  n e x t  y e a r  i t  i s  e x p e c t e d  t h a t  a  s u r 

v e y i n g  v e s s e l  w i l l  b e  d e s p a t c h e d  t o  A u s t r a l i a n  w a t e r s  f o r  o t h e r  p u r p o s e s ,  a n d  t h a t  

w h i l e  t h e r e  t h e  o f f i c e r s  w i l l  b e  i n s t r u c t e d ,  i n  t h e  o r d i n a r y  c o u r s e  o f  t h e i r  d u t i e s ,  t o  

e n d e a v o u r  t o  o b t a i n  s o m e  i n f o r m a t i o n  w h i c h  m a y  b e  u s e f u l  i n  c o n n e x i o n  w i t h  t h e  

q u e s t i o n  o f  l a y i n g  a  c a b l e .  I t  i s  i n t e n d e d  t o  f o l l o w  t h e  s a m e  c o u r s e  y e a r  b y  y e a r ,  b u t ,  

f r o m  a l l  I  c a n  l e a r n ,  n o  d e f i n i t e  i d e a  c a n  b e  f o r m e d  a s  t o  t h e  t i m e  w h i c h  w i l l  b e  

e x p e n d e d  b e f o r e  t h e  w o r k  w i l l  b e  c o m p l e t e d ; i n d e e d ,  i t  d o e s  n o t  a p p e a r  q u i t e  c e r t a i n  

t h a t  a n y t h i n g  w i l l  b e  d o n e  e v e n  n e x t  y e a r ,  o r  i f  c o m m e n c e d  n e x t  y e a r ,  i t  i s  h i n t e d  

t h a t  t h e  w o r k  m a y  b e  i n t e r r u p t e d  a n d  t h e  s u r v e y i n g  v e s s e l  t a k e n  a w a y .

I t  i s  s c a r c e l y  n e c e s s a r y  f o r  m e  t o  p o i n t  o u t  t h a t  t h e  c o u r s e  p r o p o s e d  t o  b e  f o l l o w e d  

w i l l  n o t  a c c o m p l i s h  t h e  d e s i r e d  e n d .  T h e  r e c o r d s  o f  t h e  C o n f e r e n c e  w i l l  s h o w  h o w  

m u c h  i m p o r t a n c e  i s  a t t a c h e d  b y  e v e r y  d e l e g a t e  t o  t h e  t e l e g r a p h i c  c o n n e c t i o n  o f  

C a n a d a  a n d  A u s t r a l a s i a .  I n  a n  I m p e r i a l  p o i n t  o f  v i e w  i t s  i m p o r t a n c e  w a s  h e l d  a t  t h e  

C o n f e r e n c e  t o  b e  s e c o n d  t o  n o  o t h e r  q u e s t i o n  b r o u g h t  f o r w a r d  f o r  d i s c u s s i o n ,  a n d  I  

t h i n k  I  m a y  v e n t u r e  t o  s a y ,  o n  b e h a l f  o f  t h e  t w e n t y - o n e  d e l e g a t e s  w h o  a t t a c h e d  t h e i r  

n a m e s  t o  t h e  l e t t e r  o f  t h e  1 6 t h  M a y ,  a d d r e s s e d  t o  S i r  H e n r y  H o l l a n d ,  t h a t  i t  w i l l  b e  a

s t r o n g l y  i n d i v i d u a l  m e m b e r s  s p o k e  o n  t h e  s u b j e c t ,  a n d  l i e  k n o w s  a l s o  t h e  v i e w s  o f  t h e  

C o n f e r e n c e  a s  a  b o d y .  O n  t h e  l a s t  d a y  o f  t h e  C o n f e r e n c e  a  r e s o l u t i o n  o n  t h e  q u e s t i o n  

w a s  u n a n i m o u s l y  a d o p t e d ,  t o  w h i c h  I  t h i n k  i t  w o u l d  b e  w e l l  t o  d i r e c t  t h e  s p e c i a l

a t t e n t i o n  o f  t h e  A d m i r a l t y .
I  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y  a p p e a r  

t o  h a v e  m i s a p p r e h e n d e d  t h e  o b j e c t  o f  t h e  a p p l i c a t i o n  o f  t h e  1 6 t h  M a y . I  m a y  t h e r e 

f o r e  v e n t u r e  t o  e x p l a i n  t h a t ,  a s  s o m e  o f  t h e  o f f i c e r s  o f  t h e  G o v e r n m e n t  a n d  o t h e r  

g e n t l e m e n  e x a m i n e d  b e f o r e  t h e  C o n f e r e n c e  g a v e  t e s t i m o n y  w h i c h  r a i s e d  d o u b t s  a s  t o  

t h e  p r a c t i c a b i l i t y  o f  e s t a b l i s h i n g  a  d i r e c t  t e l e g r a p h  a c r o s s  t h e  P a c i f i c ,  a  g e n e r a l  f e e l i n g  

p r e v a i l e d  t h a t  t h e  q u e s t i o n  w a s  o f  s u c h  p a r a m o u n t  i m p o r t a n c e  a s  t o  d e m a n d  i m m e 

d i a t e  a t t e n t i o n ,  a n d  t h a t  e v e r y  d o u b t  s h o u l d  b e  s e t  a t  r e s t  b y  h a v i n g  a  t h o r o u g h  a n d  

e x h a u s t i v e  s u r v e y  m a d e  u n d e r  t h e  h i g h e s t  n a u t i c a l  a u t h o r i t y .  H o  o n e  w h o  a t t e n d e d  

t h e  m e e t i n g s  o f  t h e  C o n f e r e n c e ,  o r  w h o  h a s  s e r i o u s l y  c o n s i d e r e d  t h e  r e l a t i o n s  o f  t h e  

g r e a t  s e l f - g o v e r n i n g  C o l o n i e s  t o  t h e  M o t h e r  C o u n t r y ,  c a n  f o r  a  m o m e n t  d o u b t  t h a t  a n  

e l e c t r i c  c a b l e  f r o m  C a n a d a  t o  A u s t r a l a s i a  i s  i m p e r a t i v e l y  d e m a n d e d ,  a n d  t h a t ,  i f  p r a c 

t i c a b l e ,  w i l l  b e  e s t a b l i s h e d .  T h e  q u e s t i o n  o f  p r a c t i c a b i l i t y ,  h o w e v e r ,  i s  p r e c e d e n t  t o  

a l l  o t h e r s ,  a n d  i t  i s  t h e r e f o r e  o f  t h e  u t m o s t  i m p o r t a n c e  t h a t  t h e  r e q u e s t  o f  t h e  d e l e 

g a t e s  t o  t h e  C o n f e r e n c e ,  m a d e  c o l l e c t i v e l y  a n d  i n d i v i d u a l l y ,  o n  b e h a l f  o f  t h e i r  r e s p e c t i v e  

G o v e r n m e n t s ,  s h o u l d  b e  c o n s i d e r e d .
I  h a v e , ,  & c . ,

S a n d f o r d  F l e m i n g .

T h e  U n d e r  S e c r e t a r y  o f  S t a t e , b

T h e  C o l o n i a l  O f f i c e .

[ E n c l o su r e  7 . ]

Resolutions unanimously adopted by the Conference, 6 /A May, 1 8 8 7 .

First. T h a t  t h e  c o n n e x i o n s  r e c e n t l y  f o r m e d  t h r o u g h  C a n a d a  f r o m  t h e  A t l a n t i c  

t o  t h e  P a c i f i c ,  b y  r a i l w a y  a n d  t e l e g r a p h ,  o p e n s  a  n e w  a l t e r n a t i v e  l i n e  o f  I m p e i i a l  c o m 

m u n i c a t i o n  o v e r  t h e  h i g h  s e a s  a n d  t h r o u g h  B r i t i s h  p o s s e s s i o n s ,  w h i c h  p r o m i s e s  t o  b e  

o f  g r e a t  v a l u e ,  a l i k e  i n  n a v a l  a n d  m i l i t a r y ,  c o m m e r c i a l ,  a n d  p o l i t i c a l  a s p e c t s .
Second. T h a t  t h e  c o n n e x i o n  o f  C a n a d a  w i t h  A u s t r a l a s i a  b y  d i r e c t  s u b m a r i n e  

t e l e o - r a n l i  a c r o s s  t h e  P a c i f i c  i s  a  p r o j e c t  o f  h i g h  i m p o r t a n c e  t o  t h e  E m p i r e ; a n d  e v e r y  

d o u b t  a s  t o  i t s  p r a c t i c a b i l i t y  s h o u l d ,  w i t h o u t  d e l a y ,  b e  s e t  a t  r e s t  b y  a  t h o r o u g h  a n d  

e x h a u s t i v e  s u r v e y .
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F r o m  t h e  S e c r e t a r y  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d  t o  t h e

P o s t m a s t e r - G e n e r a l  o f  V i c t o r i a .

P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d ,

3 4  C l e m e n t ’s - l a n e ,  L o n d o n ,  1 2 t l i  M a y ,  1 8 8 7 .  •

B y  o r d e r  o f  m y  d i r e c t o r s ,  I  h a v e  t h e  h o n o u r  t o  s u b m i t  f o r  y o u r  c o n s i d e r a t i o n  a  

p r o p o s a l  o n  b e h a l f  o f  t h i s  c o m p a n y  t o  l a y  a  c a b l e  f r o m  V a n c o u v e r  I s l a n d  t o  A u s t r a l i a .  

T h e  p r o p o s a l  i s  i n  t h e  a m e n d e d  f o r m  i n  w h i c h  i t  w a s  l a i d  b e f o r e  t h e  C o l o n i a l  C o n 
f e r e n c e  o n  t h e  6 t h  o f  M a y ,  1 8 8 7 .

T h e  d i r e c t o r s  h o p e  t h a t  t h e  v e r y  m o d e r a t e  n a t u r e  o f  t h e  c o m p a n y ’s  p r o p o s a l ,  

c o m b i n e d  w i t h  t h e  e x c e p t i o n a l  s t r a t e g i c  a n d  c o m m e r c i a l  a d v a n t a g e s  o f  t h e  P a c i f i c  

r o u t e ,  w i l l  e n s u r e  t h e  f a v o r a b l e  c o n s i d e r a t i o n  o f  y o u r  G o v e r n m e n t .

A w a i t i n g  t h e  f a v o u r  o f  a  r e p l y ,

I  a m ,  & c . ,

H a r o l d  F i n c h  H a t t o n ,

Secretary.
T h e  H o n o r a b l e  t h e  P o s t m a s t e r - G e n e r a l  o f  V i c t o r i a ,

M e l b o u r n e .

[ E n c l o s u r e . ]

[ C o n f i d e n t i a l . ]

P a c i f i c  T e l e g r a p h  C o m p a n y  L i m i t e d . .

Sir, 3 4  C l e m e n t ’s - l a n e ,  L o n d o n ,  3 r d  M a y ,  1 .8 8 7 .

R e f e r r i n g  t o  t h e  p r o p o s a l *  s u b m i t t e d  b y  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  f o r  

t h e  c o n s i d e r a t i o n  o f  t h e  C o l o n i a l  C o n f e r e n c e  o n  t h e  2 0 t h  A p r i l ,  1 8 8 7 ,  I  a m  n o w  

i n s t r u c t e d  b y  t h e  d i r e c t o r s  o f  t h e  c o m p a n y  t o  s u b m i t ,  a s  a n  a m e n d e d  p r o p o s a l ,  t h e  

f o l l o w i n g : —

1 . T h e  P a c i f i c  T e l e g r a p h  C o m p a n y  s h a l l  l a y  a  l i n e  o f  c a b l e  f r o m  V a n 

c o u v e r  I s l a n d  t o  A u s t r a l i a ,  t o u c h i n g  a t  H a w a i i ,  F a n n i n g  I s l a n d ,  

S a m o a ,  F i j i ,  a n d  N e w  Z e a l a n d .

' : 2 . T h e  G o v e r n m e n t s  o f  G r e a t  B r i t a i n ,  o f  C a n a d a ,  a n d  o f  t h e  A u s t r a l i a n

C o l o n i e s  s h a l l  g u a r a n t e e  t o  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  G o v e r n 

m e n t  t r a f f i c  t o  t h e  a m o u n t  o f  £ 7 5 , 0 0 0  p e r  a n n u m ,  i n  s u c h  p r o p o r 

t i o n s  a s  m a y  h e  m u t u a l l y  a g r e e d  u p o n  b y  t h e  s a i d  G o v e r n m e n t s .

3 .  T h e  a b o v e  g u a r a n t e e  s h a l l  d a t e  f r o m  t h e  c o m p l e t i o n  o f  t e l e g r a p h i c

c o m m u n i c a t i o n  b e t w e e n  C a n a d a  a n d  A u s t r a l i a  b y  t h e  c o m p a n y ,  

a n d  s h a l l  c o n t i n u e  i n  f o r c e  f o r  2 5  y e a r s  f r o m  t h a t  d a t e ,  s u b j e c t  t o  

t h e  f o l l o w i n g  c o n d i t i o n s :—

4 .  I n  t h e  e v e n t  o f  t e l e g r a p h i c  c o m m u n i c a t i o n  b e i n g  i n t e r r u p t e d ,  3 5  d a y s

s h a l l  b e  a l l o w e d  t o  t h e  c o m p a n y  f o r  r e p a i r s  ; i f  a t  t h e  e x p i r a t i o n  

1 ; o f  " 3 5  d a y s  t e l e g r a p h i c  c o m m u n i c a t i o n  s h a l l  c o n t i n u e  t o  b e  i n t e r 

r u p t e d ,  t h e n  t h e  g u a r a n t e e  s h a l l  b e  s u s p e n d e d  f r o m  t h a t  d a t e  u n t i l  

t e l e g r a p h i c  c o m m u n i c a t i o n  b e  r e - e s t a b l i s h e d .

5 .  T h e  r a t e  p e r  w o r d  p a y a b l e  b y  t h e  G o v e r n m e n t s  s h a l l  b e  t h e  c u r r e n t

r a t e  c h a r g e d  b y  t h e  c o m p a n y  t o  t h e  g e n e r a l  p u b l i c ,  b u t  s u c h  r a t e  

s h a l l  n e v e r  e x c e e d  4 s .  p e r  w o r d  f o r  t h e  t r a n s m i s s i o n  o f  m e s s a g e s  

f r o m  E n g l a n d  t o  A u s t r a l i a .

I n  m y  s t a t e m e n t  t o  t h e  C o l o n i a l  C o n f e r e n c e  o n  t h e  2 7 t h  A p r i l ,  f  I  m e n t i o n e d  

t h a t  t h e  p r o p o s a l  o f  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y ,  w h i c h  w a s  t h e n  b e f o r e  t h e  C o n 

f e r e n c e ,  f o r  a n  a n n u a l  s u b s i d y  o f  £ 1 0 0 , 0 0 0  f o r  2 5  y e a r s  w a s  b a s e d  u p o n  c a l c u l a t i o n s  

a s  t o  t h e  a p p r o x i m a t e  c o s t  o f  c o n s t r u c t i n g  a n d  l a y i n g  a  c a b l e  w h i c h  w e r e  m a d e  s o m e  
t i m e  a g o .

I  f u r t h e r  s t a t e d  t h a t  t h e  c o m p a n y  w a s  a t  t h a t  v e r y  t i m e  a c t u a l l y  e n g a g e d  i n  c o l 

l e c t i n g  e x p e r t  e v i d e n c e  a s  t o  t h e  m o s t  r e c e n t  i m p r o v e m e n t s  i n  t h e  m a n u f a c t u r e  o f  c a b l e s ,  

a n d  t h e  c o n s e q u e n t  r e d u c t i o n  i n  t h e  c o s t  o f  c o n s t r u c t i n g  a n d  l a y i n g  t h e m .  T h e  r e s u l t  

o f  t h e  i n v e s t i g a t i o n  h a s  b e e n  t o  c o n v i n c e  t h e  d i r e c t o r s  t h a t  t h e  o r i g i n a l  e s t i m a t e  f o r  

t h e  c o s t  o f  t h e  u n d e r t a k i n g  w i l l  b e a r  s o m e  r e d u c t i o n .

* Vide A ppendix 3, page 50. + Vide A ppendix 4, page 51,



I i i  a d d i t i o n  t o  t h e  a b o v e ,  t h e  d i r e c t o r s  h a v e  b e e n  i n f l u e n c e d  b y  c o n s i d e r a t i o n s  

o f  e v e n  g r e a t e r  w e i g h t .  E v e n t s  o f  v e r y  r e c e n t  d a t e  p o i n t  t o  t h e  c e r t a i n t y  o f  t h e  

P a c i f i c  O c e a n  b e i n g  s h o r t l y  d e v e l o p e d  a s  o n e  o f  t h e  m a i n  w a t e r w a y s  o f  t h e  w o r l d ’s  

c o m m e r c e .  I n  v i e w  o f  t h e  v e r y  l a r g e l y  i n c r e a s e d  i n t e r c o l o n i a l  t e l e g r a p h i c  t r a f f i c  

w h i c h  m u s t  i n e v i t a b l y  f o l l o w  a n y  s u c h  d e v e l o p m e n t ,  t h e  d i r e c t o r s  f e e l  j u s t i f i e d  i n  

a c c e p t i n g  t h e  e x t r a  r i s k  w h i c h  t h e  r e d u c t i o n  o f  t h e  g u a r a n t e e  f r o m  £ 1 0 0 ,0 0 0  t o  

£ 7 5 ,0 0 0  p e r  a n n u m  w i l l  e n t a i l .

A s  a b o v e  s t a t e d  ( i n  c l a u s e  5 ) ,  t h e  d i r e c t o r s  o f  t h e  P a c i f i c  T e l e g r a p h  C o m p a n y  

b i n d  t h e m s e l v e s  t o  s t a r t  b y  r e d u c i n g  t h e  r a t e  t o  4 s .  p e r  w o r d  f o r  t h e  t r a n s m i s s i o n  

o f  o r d i n a r y  m e s s a g e s  f r o m  E n g l a n d  t o  A u s t r a l a s i a ,  a n d  f u r t h e r  b i n d  t h e m s e l v e s  n o t  t o  

e x c e e d  s u c h  r a t e .

T h e  r e d u c t i o n  t o  4 s .  p e r  w o r d ,  h o w e v e r ,  i s  b y  n o  m e a n s  i n t e n d e d  t o  b e  f i n a l ,  

f o r  i f  t h e  e s t i m a t e s  o f  i n c r e a s e d  t r a f f i c  a r e  i n  a n y  w a y  r e a l i z e d ,  t h e  c o m p a n y  w i l l  b e  i n  

a  p o s i t i o n  t o  e f f e c t  v e r y  c o n s i d e r a b l e  f u r t h e r  r e d u c t i o n s .

I  h a v e ,  & c . ,

H a r o l d  F i n c h  H a t t o n .
T o  t h e  C h a i r m a n  o f  t h e  C o l o n i a l  C o n f e r e n c e ,

L o n d o n .

P . 8 7 / 3 5 7 6 .

M r . S a n d f o r d  F l e m i n g ,  C . M . G . ,  t o  t h e  C h i e f  S e c r e t a r y  o f  V i c t o r i a .

S ir , O t t a w a ,  C a n a d a ,  2 6 t h  S e p t e m b e r ,  1 8 8 7 .

I  h a v e  t h e  h o n o u r  t o  a d d r e s s  y o u  o n  t h e  s u b j e c t  o f  t h e  p r o p o s e d  t e l e g r a p h  t o  

c o n n e c t  t h e  A u s t r a l i a n  C o l o n i e s  w i t h  E n g l a n d  b y  w a y  o f  C a n a d a .

I  b e g  l e a v e ,  i n  t h e  f i r s t  p l a c e ,  t o  r e f e r  t o  t h e  f o l l o w i n g  c o r r e s p o n d e n c e  w h i c h  i t  

b e c a m e  m y  d u t y  t o  t r a n s m i t  t o  y o u  b e f o r e  I  l e f t  L o n d o n  i n  J u n e  l a s t ,  v i z . :  —

* ( 1 . )  L e t t e r ,  1 6 t h  M a y ,  1 8 8 7 ,  t o  S i r  H e n r y  P l o l l a n d ,  S e c r e t a r y  o f  S t a t e  

f o r  t h e  C o l o n i e s ,  f r o m  t h e  d e l e g a t e s  t o  t h e  C o l o n i a l  C o n f e r e n c e  o n  

b e h a l f  o f  t h e  G o v e r n m e n t s  t h e y  r e p r e s e n t e d ,  r e q u e s t i n g  t h a t  H e r  

M a j e s t y ’s  G o v e r n m e n t  w i l l  c a u s e  a n  e x h a u s t i v e  s u r v e y  t o  b e  m a d e  

w i t h o u t  d e l a y  i n  o r d e r  t o  s e t  a t  r e s t  a l l  d o u b t s  r a i s e d  a s  t o  t h e  

p r a c t i c a b i l i t y  o f  e s t a b l i s h i n g  a  t e l e g r a p h  c a b l e  a c r o s s  t h e  P a c i f i c  

O c e a n  b e t w e e n  C a n a d a  a n d  t h e  A u s t r a l i a n  C o l o n i e s .

( 2 . )  L e t t e r ,  1 6 t l i  M a y ,  1 8 8 7 ,  t o  M r .  B a i l l i e - H a m i l t o n ,  S e c r e t a r y  o f  t h e  

C o n f e r e n c e ,  o n  t h e  s a m e  s u b j e c t .

( 3 . )  L e t t e r ,  3 r d  J u n e ,  1 8 8 7 ,  f r o m  t h e  C o l o n i a l  O f f i c e ,  c o v e r i n g  c o r r e s p o n 

d e n c e  w i t h  t h e  A d m i r a l t y  o n  t h e  s a m e  s u b j e c t .

( 4 . )  L e t t e r ,  2 8 t h  M a y ,  1 8 8 7 ,  f r o m  t h e  A d m i r a l t y  t o  t h e  C o l o n i a l  O f f i c e ,  

s t a t i n g  t h a t  t h e  L o r d s  C o m m i s s i o n e r s  a r e  n o t  p r e p a r e d  t o  m a k e  a  

s p e c i a l  s u r v e y .

( 6 . )  L e t t e r ,  8 t h  J u n e ,  1 8 8 7 ,  t o  t h e  C o l o n i a l  O f f i c e ,  f r o m  m y s e l f ,  s u b m i t t 

i n g  r e a s o n s  w h y  t h e  a p p l i c a t i o n  o f  t h e  d e l e g a t e s  s h o u l d  b e  r e 

c o n s i d e r e d .

T h e s e  c o m m u n i c a t i o n s  w e r e  s u b s e q u e n t  t o  t h e  d i s c u s s i o n s  o n  t h e  s u b j e c t  a t  t h e  

C o l o n i a l  C o n f e r e n c e ,  a n d  t h e  p u b l i s h e d  p r o c e e d i n g s  o f  t h e  C o n f e r e n c e  w i l l  s h o w  t h a t  

d u r i n g  t h e  d i s c u s s i o n s  t e s t i m o n y  w a s  b r o u g h t  f o r w a r d  b y  o f f i c e r s  o f  t h e  G o v e r n m e n t  

a n d  t h e  E a s t e r n  T e l e g r a p h  C o m p a n y  t o  r a i s e  d o u b t s  a s  t o  t h e  p r a c t i c a b i l i t y  o f  e s t a b 

l i s h i n g  t e l e g r a p h i c  c o n n e x i o n  a c r o s s  t h e  P a c i f i c .  I n  c o n s e q u e n c e  o f  t h e s e  d o u b t s  i t  

w a s  d e e m e d  e x p e d i e n t  b y  t h e  d e l e g a t e s  t h a t  a  p r o p e r  s u r v e y  s h o u l d  b e  m a d e  

a s  s o o n  a s  p o s s i b l e ,  w i t h  t h a t  o b j e c t  i n  v i e w .  H e r  M a j e s t y ’s  G o v e r n m e n t  w a s  

s p e c i a l l y  a p p e a l e d  t o ,  b u t  t h e  r e p l y  o f  t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y ,  b y  

w h o s e  a u t h o r i t y  i t  w a s  h o p e d  t h e  s u r v e y  w o u l d  b e  m a d e ,  w a s  u n s a t i s f a c t o r y .  T h e  

c o r r e s p o n d e n c e  w a s  t r a n s m i t t e d  t o  m e ,  w h e r e u p o n  I  v e n t u r e d  t o  s u b m i t  r e a s o n s  w h y  

t h e  a p p l i c a t i o n  o f  t h e  d e l e g a t e s  s h o u l d  b e  r e - c o n s i d e r e d ,  b u t  u p  t o  t h i s  d a t e  I  h a v e  n o t  

l e a r n e d  t h a t  a n y t h i n g  f u r t h e r  h a s  b e e n  d e c i d e d .
I  b e g  l e a v e ,  s e c o n d l y ,  t o  i n v i t e  t h e  a t t e n t i o n  o f  y o u r  G o v e r n m e n t  t o  t h e  a c c o m 

p a n y i n g  m e m o r a n d u m  ; a n d  I  m a y  m e n t i o n  t h a t  w h i l e  o n  t h e  o n e  h a n d  d o u b t s  h a v e  b e e n  

r a i s e d  a s  t o  t h e  p r a c t i c a b i l i t y  o f  s u b m e r g i n g  a n  e l e c t r i c  c a b l e  a c r o s s  t h e  P a c i f i c ,  o n  t h e  

o t h e r  h a n d  i n f o r m a t i o n  o f  a n  i m p o r t a n t  c h a r a c t e r  h a s  b e e n  o b t a i n e d ,  a t  a n d  s i n c e  t h e

* A ll enclosed w ith P. 87/2609 ante.



C o n f e r e n c e .  B y  t h e  l i g h t  w h i c h  h a s  t h u s  b e e n  t h r o w n  o n  t h e  w h o l e  s u b j e c t  t h i s  

m e m o r a n d u m  h a s  b e e n  p r e p a r e d .

A s s u m i n g  t h a t  t h e  s u r v e y  w i l l  e s t a b l i s h  t h a t  t h e r e  a r e  n o  i n s u p e r a b l e  o b s t a c l e s  

t o  t h e  l a y i n g  o f  a  s u b m a r i n e  c a b l e ,  t h i s  m e m o r a n d u m  w i l l  m a k e  i t  o b v i o u s  t h a t  a t  n o  

d i s t a n t  d a y  C a n a d a  a n d  A u s t r a l i a  c a n  b e  c o n n e c t e d  t e l e g r a p h i c a l l y  o n  t e r m s  w h i c h  

w o u l d  b e  j u s t  a n d  f a i r  t o  a l l  c o n c e r n e d ,  a n d ,  I  v e n t u r e  t o  t h i n k ,  i n  a  m a n n e r  w h i c h  

w o u l d  b e  e x t r e m e l y  a d v a n t a g e o u s  t o  t h e  A u s t r a l i a n  C o l o n i e s  a s  w e l l  a s  t o  C a n a d a  a n d  

t h e  M o t h e r  C o u n t r y .

A s  t h e  m a t t e r  p r e s e n t s  i t s e l f  t o  m y  m i n d ,  t h e  q u e s t i o n  o f  a  n a u t i c a l  s u r v e y  

b e c o m e s  o f  i n c r e a s e d  i m p o r t a n c e ,  a n d  I  h a v e  t a k e n  s o m e  t r o u b l e  t o  a s c e r t a i n  h o w  i t  c a n  

b e  a c c o m p l i s h e d  i n  t h e  e v e n t  o f  t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y  r e m a i n i n g  

u n a b l e  t o  s e e  t h e i r  w a y  t o  h a v e  i t  c a r r i e d  o u t .

I  h a v e  l e a r n e d  t h a t ,  p r o v i d e d  t h e  G o v e r n m e n t s  o f  t h e  A u s t r a l i a n  C o l o n i e s  a n d  

N e w  Z e a l a n d  a r e  w i l l i n g  t o  c o - o p e r a t e ,  a  p r o p e r  n a u t i c a l  e x a m i n a t i o n  m a y  b e  s e c u r e d  

w i t h o u t  d i f f i c u l t y  o r  d e l a y ,  a n d  a t  c o m p a r a t i v e l y  l i t t l e  c o s t  t o  a n y  o n e  o f  t h e  

c o l o n i e s .

T h e  G o v e r n m e n t  o f  C a n a d a  c o n t r o l s  a  s u i t a b l e  s t e a m s h i p  f o r  s u c h  a  s e r v i c e ,  a n d  

h a s  a l s o  i n  i t s  e m p l o y m e n t  s c i e n t i f i c  m e n  a n d  o f f i c e r s  o f  t h e  R o y a l  N a v y  i n  e v e r y  

r e s p e c t  q u a l i f i e d  t o  c a r r y  o u t  t h e  s u r v e y .  I  h a v e ,  t h e r e f o r e ,  t a k e n  u p o n  m y s e l f  t o  

s u b m i t  a  p r o p o s i t i o n  a s k i n g  i f  t h e  C a n a d i a n  G o v e r n m e n t  w i l l  b e  p r e p a r e d  t o  f u r n i s h  

t h e  s h i p  a n d  o f f i c e r s  p r o v i d e d  t h e  A u s t r a l a s i a n  G o v e r n m e n t s  a r e  w i l l i n g  t o  c o - o p e r a t e  i n  

d e f r a y i n g  t h e  e x p e n s e s  t o  b e  i n c u r r e d  f o r  c o a l i n g ,  v i c t u a l l i n g ,  a n d  c r e w .

M y  o b j e c t  i n  n o w  a d d r e s s i n g  y o u  i s  t o  r e q u e s t  y o u  t o  s u b m i t  t h e  p r o p o s i t i o n  t o  

y o u r  G o v e r n m e n t .  I n  d o i n g  s o ,  I  h a v e  a u t h o r i t y  t o  s t a t e  t h a t  t h e  m a t t e r  h a s  b e e n  d i s 

c u s s e d  i n  t h e  C a n a d i a n  P r i v y  C o u n c i l ,  a n d  t h a t  a  f a v o r a b l e  v i e w  i s  t a k e n  o f  t h e  

p r o p o s i t i o n .

T h e  n a v a l  o f f i c e r  c o n s u l t e d  i s  o f  o p i n i o n  t h a t  t h e  w o r k  o f  s o u n d i n g s  m a y  b e  

s a t i s f a c t o r i l y  c o m p l e t e d  w i t h i n  t w e l v e  m o n t h s ,  a n d  h e  a l s o  e s t i m a t e s  t h a t  w i t h  t h e  s h i p  

a n d  o f f i c e r s  f u r n i s h e d  b y  C a n a d a ,  a  j o i n t  c o n t r i b u t i o n  o f  £ 6 , 0 0 0  b y  t h e  A u s t r a l i a n  

C o l o n i e s  a n d  N e w  Z e a l a n d  w o u l d  s u f f i c e .

I  f e e l  w a r r a n t e d  i n  e x p r e s s i n g  m y  b e l i e f  t h a t  i f  t h e  c o - o p e r a t i o n  o f  y o u r  G o v e r n 

m e n t  w i t h  t h e  G o v e r n m e n t s  o f  t h e  o t h e r  C o l o n i e s ,  i n  t h e  m a n n e r  s u g g e s t e d ,  b e  s e c u r e d  

w i t h o u t  l o s s  o f  t i m e ,  t h e  p r a c t i c a b i l i t y  o f  c o n n e c t i n g  A u s t r a l i a  a n d  C a n a d a  t e l e g r a p h i 

c a l l y  w i l l  b e  a u t h o r i t a t i v e l y  s e t  a t  r e s t  b e f o r e  t h e  e n d  o f  n e x t  y e a r ,  a n d  w i t h  t h e  i n f o r 

m a t i o n  r e s u l t i n g  f r o m  t h e  s u r v e y ,  t h e  e s t a b l i s h m e n t  o f  t h e  c a b l e  e v e n t u a l l y  w i l l  h e  

m a t e r i a l l y  f a c i l i t a t e d .

I  h a v e  t h e  h o n o u r  t o  m e n t i o n  t h a t  I  h a v e  a d d r e s s e d  a  s i m i l a r  c o m m u n i c a t i o n  

w i t h  t h e  a c c o m p a n y i n g  m e m o r a n d u m  t o  t h e  G o v e r n m e n t s  o f  t h e  o t h e r  C o l o n i e s .

S a n d f o r d  F l e m i n g .

T h e  H o n o r a b l e  t h e  C h i e f  S e c r e t a r y  o f  V i c t o r i a ,

M e l b o u r n e .

[ E n c l o s u r e . ]

Memorandum respecting the proposed Telegraph to connect India and Australia with
England by the Canadian route.

A t  t h e  C o n f e r e n c e  r e c e n t l y  c a l l e d  b y  H e r  M a j e s t y ’s  G o v e r n m e n t  t o  c o n s i d e r  

m a t t e r s  o f  c o m m o n  i n t e r e s t  t o  a l l  p o r t i o n s  o f  t h e  E m p i r e ,  a t t e n t i o n  w a s  d i r e c t e d  t o  t h e  

q u e s t i o n  o f  c o n n e c t i n g  A u s t r a l i a  a n d  A s i a  w i t h  E n g l a n d  b y  a  p o s t a l  a n d  t e l e g r a p h  

r o u t e  t h r o u g h  C a n a d a .

T h e  d i s c u s s i o n  w a s  r e n e w e d  f r o m  t i m e  t o  t i m e ,  a n d  t h e  m o r e  t h e  q u e s t i o n  w a s  

c o n s i d e r e d ,  t h e  m o r e  d e e p l y  a l l  p r e s e n t  a t  t h e  C o n f e r e n c e  b e c a m e  i m p r e s s e d  w i t h  t h e  

v a s t  s i g n i f i c a n c e  o f  t h e  i s s u e s  w h i c h  t h e  n e w  l i n e  o f  c o m m u n i c a t i o n  i n v o l v e  f o r  E n g l a n d  

h e r s e l f  a s  w e l l  a s  f o r  t h e  A u s t r a l i a n  C o l o n i e s ,  I n d i a ,  C a n a d a ,  a n d  t h e  w h o l e  o u t e r  

E m p i r e  o f  G r e a t  B r i t a i n .

O n  t h e  l a s t  d a y  o f  t h e  C o n f e r e n c e  t h e  f o l l o w i n g  r e s o l u t i o n s  w re r e  e n t e r e d  i n  t h e  

p r o c e e d i n g s :—

F i r s t ,  “ T h a t  t h e  c o n n e x i o n  r e c e n t l y  f o r m e d  t h r o u g h  C a n a d a  f r o m  t h e  

A t l a n t i c  t o  t h e  P a c i f i c ,  b y  r a i l w a y  a n d  t e l e g r a p h ,  o p e n s  a  n e w  a l t e r n a t i v e  

l i n e  o f  I m p e r i a l  c o m m u n i c a t i o n  o v e r  t h e  h i g h  s e a s  a n d  t h r o u g h  B r i t i s h
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p o s s e s s i o n s ,  w h i c h  p r o m i s e s  t o  h e  o f  g r e a t  v a l u e  a l i k e  i n  n a v a l ,  m i l i 
t a r y ,  c o m m e r c i a l ,  a n d  p o l i t i c a l  a s p e c t s . ”

S e c o n d ,  1  h a t  t h e  c o n n e x i o n  o f  C a n a d a  w i t h  A u s t r a l a s i a  b y  d i r e c t  

s u b m a r i n e  t e l e g r a p h  a c r o s s  t h e  P a c i f i c  i s  a  p r o j e c t  o f  h i g h  i m p o r t a n c e  

t o  t h e  E m p i r e ;  a n d  e v e r y  d o u b t  a s  t o  i t s  p r a c t i c a b i l i t y  s h o u l d  w i t h o u t  
d e l a y  b e  s e t  a t  r e s t  b y  a  t h o r o u g h  a n d  e x h a u s t i v e  s u r v e y . ”

T h e s e  r e s o l u t i o n s  e x p r e s s e d  t h e  u n i t e d  v o i c e  o f  t h e  C o n f e r e n c e  a f t e r  t h e  s t r e n 

u o u s  e f f o r t s  o f  g e n t l e m e n  a c t i n g  o n  b e h a l f  o f  t h e  E a s t e r n  E x t e n s i o n  T e l e g r a p h  

C o m p a n y  t o  i m p r e s s  t h e  d e l e g a t e s  w i t h  t h e  i d e a  t h a t  a  d i r e c t  t e l e g r a p h i c  c o m m u n i 

c a t i o n  b e t w e e n  A u s t r a l i a  a n d  C a n a d a  w a s  u n n e c e s s a r y  a n d  i m p r a c t i c a b l e .

T h e  l i n e s  o f  t h e  E a s t e r n  E x t e n s i o n  T e l e g r a p h  C o m p a n y  e x t e n d  f r o m  I n d i a  

e a s t e r l y  t o  C h i n a  a n d  s o u t h e r l y  t o  A u s t r a l i a ,  a n d  t h e y  f o r m  t h e  o n l y  e x i s t i n g  t e l e g r a p h  

c o n n e x i o n  b e t w e e n  t h e  A u s t r a l i a n  C o l o n i e s  a n d  E u r o p e .

T h i s  c o m p a n y  h a s  f o r  s o m e  y e a r s  e n j o y e d  a  m o n o p o l y  o f  a l l  t e l e g r a p h  b u s i n e s s ,  

a n d ,  n a t u r a l l y  s o l i c i t o u s  f o r  t h e  f u t u r e ,  i t s  r e p r e s e n t a t i v e s  l e f t  n o t h i n g  u n d o n e  t o  

a d v a n c e  v i e w s  a d v e r s e  t o  t h e  p r o j e c t e d  n e w  l i n e .  D a y  b y  d a y ,  M r .  J o h n  P e n d e r ,  t h e  

c h a i r m a n  o f  t h e  c o m p a n y ,  w a s  i n  a t t e n d a n c e .  H e  w a s  a l l o w e d  t o  a d d r e s s  t h e  C o n 

f e r e n c e ,  a n d  t o  c i r c u l a t e  d o c u m e n t s  o f  v a r i o u s  k i n d s  a m o n g  t h e  d e l e g a t e s ,  a n d  i n  e v e r y  

w a y  h e  u s e d  h i s  i n f l u e n c e  a g a i n s t  t h e  p r o j e c t  i n  t h e  p r i v a t e  i n t e r e s t s  o f  t h e  c o m p a n y  

h e  r e p r e s e n t s .  N o t w i t h s t a n d i n g  t h e s e  e f f o r t s ,  t h e  a b o v e  r e s o l u t i o n s  w e r e  a d o p t e d ,  

a n d  i t  i s  n o t  a  l i t t l e  r e m a r k a b l e  t h a t  t h e y  a r e  t h e  o n l y  r e s o l u t i o n s  w h i c h  w e r e  f o r m a l l y  

s u b m i t t e d ,  a n d  u n a n i m o u s l y  a s s e n t e d  t o  a t  t h e  C o n f e r e n c e .

T h e  a r g u m e n t s  o f f e r e d  o n  b e h a l f  o f  t h e  c o m p a n y  w e r e  c o m b a t t e d  o n  p u b l i c  

g r o u n d s  b y  s o m e  o f  t h e  d e l e g a t e s ;  a n d  d u r i n g  t h e  d i s c u s s i o n ,  t h e  P o s t m a s t e r - G e n e r a l ,  

M r .  R a i k c s ,  s t a t e d  v e r y  f o r c i b l y  t h a t  i t  w o u l d  b e  a b s o l u t e l y  i m p o s s i b l e  f o r  t h e  E n g l i s h  

p e o p l e  o r  f o r  H e r  M a j e s t y ’s  G o v e r n m e n t  t o  r e c o g n i s e  t h e  m o n o p o l y  w h i c h  t h e  

c o m p a n y  s e e m  t o  c l a i m .  H e ,  h o w e v e r ,  p o i n t e d  o u t  t h a t  w h i l e  t h e  p o s i t i o n  a s s u m e d  b y  

M r .  P e n d e r  f o r  h i s  c o m p a n y  w a s  o n e  w h i c h  c o u l d  n e v e r  b e  a c c e p t e d  e i t h e r  b y  t h e  

C o l o n i e s  o r  b y  t h e  B r i t i s h  P a r l i a m e n t ,  i t  w a s  a  m a t t e r  o f  e x t r e m e  d i f f i c u l t y  f o r  t h e  

E n g l i s h  G o v e r n m e n t  t o  a s s i s t  i n  c a r r y i n g  o u t  t h e  n e w  s c h e m e  i n  s u c h  a  w a y  a s  t o  

c o n s t i t u t e  i t s e l f  a  c o m p e t i t o r  w i t h  t h e  e x i s t i n g  c o m p a n y .  W h i l e  h e  p o i n t e d  o u t  t h e  

d i f f i c u l t y ,  t h e  P o s t m a s t e r - G e n e r a l  g a v e  e x p r e s s i o n  t o  h i s  w a r m  s y m p a t h y  w i t h  t h o s e  

w h o  w e r e  s e e k i n g  t o  p r o m o t e  w h a t  h e  t e r m e d  t h e  m o s t  b e n e f i c i a l  c h a n g e s  w h i c h  c a n  

c o m e  o u t  o f  t h e  C o n f e r e n c e .

I n  t h e  p r o c e e d i n g s  o f  t h e  C o n f e r e n c e  o f  t h e  2 7 t h  A p r i l  a n d  6 t h  M a y  w i l l  b e  

f o u n d  r e c o r d e d  t h e  g e n e r a l  p r i n c i p l e s  o f  a  s c h e m e  w h i c h  c o m p l e t e l y  o b v i a t e  t h e  

d i f f i c u l t y  m e n t i o n e d  b y  M r .  R a i k e s .  T h e  s c h e m e  h a s  m u c h  i n  c o m m o n  w i t h  o n e  

p r o p o u n d e d  b y  t h e  P o s t m a s t e r - G e n e r a l  o f  N e w  Z e a l a n d ,  S i r  J u l i u s  V o g e l .  T h e  p r o 

p o s a l  i s  t o  c o m b i n e  t h e  s e v e r a l  t e l e g r a p h  s y s t e m s  o f  t h e  A u s t r a l i a n  C o l o n i e s  u n d e r  o n e  

m a n a g e m e n t ,  t o  i n c l u d e  t h e  s u b m e r g e n c e  o f  a  c a b l e  a c r o s s  t h e  P a c i f i c  f r o m  A u s t r a l i a  

t o  C a n a d a ,  a n d  t o  p r o v i d e  f o r  t a k i n g  o v e r  a t  a  v a l u a t i o n ,  w h e n e v e r  t h e  c o m p a n y  m a y  

d e s i r e ,  a l l  t h e  c a b l e s  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y .

W h i l e  t h i s  p r o p o s a l  a s s u m e s  t h a t  a  c h a n g e  i s  d e m a n d e d  b y  p u b l i c  e x p e d i e n c y ,  

i t  a l s o  r e c o g n i s e s  t h a t  t h e  e x i s t i n g  c o m p a n y ,  a s  t h e  p i o n e e r  o f  a  s y s t e m  o f  c o m m u n i c a t i o n  

w h i c h  h a s  m a t e r i a l l y  a s s i s t e d  i n  d e v e l o p i n g  A u s t r a l i a n  t r a d e ,  i s  e n t i t l e d  t o  j u s t  a n d  

r e a s o n a b l e  c o n s i d e r a t i o n .  I f  t h e  n e w  P a c i f i c  l i n e  w i l l  d e s t r o y  t h e  m o n o p o l y  o f  t h e  

c o m p a n y ,  a n d  p u t  a n  e n d  t o  t h e  p r o f i t s  w h i c h  t h e  s h a r e h o l d e r s  h a v e  h i t h e r t o  e n j o y e d ,  

t h e  p r o p o s a l  c a r r i e d  i n t o  e f f e c t  w o u l d  r e t u r n  t o  t h e m  t h e  f u l l  v a l u e  o f  t h e  p r o p e r t y  

w h i c h  w o u l d  b e  r e n d e r e d  n o  l o n g e r  p r o f i t a b l e  t o  t h e m .  M o r e o v e r ,  a l t h o u g h  i t  w o u l d  

s c a r c e l y  b e  r e a s o n a b l e  f o r  t h e  p r o p r i e t o r s  t o  e x p e c t  c o m p e n s a t i o n  f o r  u n e a r n e d  p r o f i t s ,  

t h e y  m a y  f a i r l y  c l a i m  a n d  b e  a l l o w e d  a l l  t h e  p r o f i t s  o b t a i n a b l e  u n t i l  t h e  n e w  l i n e  b e  i n  

o p e r a t i o n .

A  q u e s t i o n  w i l l  a r i s e  a s  t o  t h e  v a l u e  o f  t h e  c a b l e s  o f  t h e  E a s t e r n  E x t e n s i o n  

C o m p a n y .  T h e  t e s t i m o n y  o f  M r .  P e n d e r ,  a t  t h e  C o n f e r e n c e ,  s h o w s  t h a t  t h e y  w e r e  

l a i d  a t  a n  a v e r a g e  c o s t  o f  £ 1 8 4  p e r  m i l e .  T h e y  h a v e ,  h o w e v e r ,  b e e n  l a i d  a  n u m b e r  

o f  y e a r s ,  a n d  h a v e  d e p r e c i a t e d  i n  v a l u e  a c c o r d i n g  t o  t h e  l e n g t h  o f  t i m e  s u b m e r g e d .  

M r .  P e n d e r  e s t i m a t e s  t h e  l i f e  o f  a  c a b l e  a t  t w e n t y  y e a r s ,  a n d  t h e  p u b l i s h e d  o f f i c i a l  

s t a t e m e n t s  o f  t h e  c o m p a n y  f u r n i s h  f u l l  i n f o r m a t i o n  a s  t o  t h e  l e n g t h  a n d  a g e  o f  t h e  

c a b l e s  i t  c o n t r o l s .  W i t h  t h i s  d a t a ,  i t  i s  a n  e a s y  m a t t e r  f o r  a n  a c t u a r y  t o  p r e p a r e  a n  

e s t i m a t e  o f  t h e  v a l u e ,  a t  a n y  g i v e n  y e a r ,  o f  t h e  w h o l e  s y s t e m  o f  c a b l e s  o w n e d  b y  t h e
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c o m p a n y .  A p p e n d e d  h e r e t o  w i l l  h e  f o u n d  s u c h  a n  e s t i m a t e ,  b y  w h i c h  i t  a p p e a r s  t h a t  
a l l  t h e  c a b l e s  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  a r e  v a l u e d  a s  f o l l o w s :—

I n  1 8 8 7 ,  t o t a l  v a l u e  . . .  . . .  . . . £ 9 6 0 , 1 9 5
1 8 8 8 ,  „  . . .  . . .  . . .  £ 8 4 9 , 4 7 3

1 8 8 9 ,  „  . . .  . . .  . . .  £ 7 3 8 , 7 5 1

1 8 9 0 ,  „  . . .  . . .  . . .  £ 6 2 9 , 6 8 5

I f  w e  a d d  t h e  c o s t  o f  t h e  n e w  l i n e  a c r o s s  t h e  P a c i f i c ,  r e c k o n i n g  i t  a t  t h e  r a t e  

p e r  m i l e  a s  t h e  c a b l e s  o f  t h e  c o m p a n y ,  w h e n  f i r s t  l a i d ,  w e  s h a l l  b e  e n a b l e d  t o  f o r m  a  

t o l e r a b l y  c o r r e c t  i d e a  o f  t h e  n e w  c a p i t a l  r e q u i r e d  t o  c a r r y  o u t  t h e  g e n e r a l  s c h e m e .  

A c c o r d i n g  t o  t h e  s c h e m e  s u b m i t t e d  t o  t h e  C o l o n i a l  C o n f e r e n c e ,  n e w  c a p i t a l  w o u l d  n o t  

b e  r e q u i r e d  f o r  t h e  l a n d  l i n e s  h a n d e d  o v e r  b y  t h e  A u s t r a l i a n  c o l o n i e s .  T h e s e  w o u l d  

b e  w o r k e d  i n  c o m m o n  w i t h  a l l  t h e  c a b l e s  u n d e r  o n e  m a n a g e m e n t ,  e a c h  C o l o n y  

r e t a i n i n g  a n  i n t e r e s t  i n  r e v e n u e  i n  p r o p o r t i o n  t o  t h e  v a l u e  o f  t h e  l i n e s  h a n d e d  o v e r .

I t  m a y  b e  a s s u m e d  t h a t  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  w f i l l  n o t  d e s i r e  t o  h a n d  

o v e r  t h e m  p r o p e r t y  s o  l o n g  a s  i t  c a n  b e  w o r k e d  a t  t h e  o l d  s c a l e  o f  p r o f i t s ,  t h a t  i s ,  u n t i l  

t h e  n e w  l i n e  b e  r e a d y  f o r  b u s i n e s s  ; a s  i n  a l l  p r o b a b i l i t y  m u c h  t i m e  w i l l  b e  s p e n t  i n  n e g o 

t i a t i o n s ,  p r e l i m i n a r y  a r r a n g e m e n t s ,  a n d  s u r v e y s ,  t h e  n e w  l i n e  c a n  s c a r c e l y  b e  i n  

o p e r a t i o n  b e f o r e  1 8 9 0 .  A c c o r d i n g l y ,  w e  m a y  t a k e  i n t o  c a l c u l a t i o n  t h e  e s t i m a t e d  v a l u e  
o f  t h e  c o m p a n y ’s  c a b l e s  f o r  t h a t  y e a r  a s  u n d e r :—

Estimate o f New Capital.
( 1 . )  V a l u a t i o n  o f  t h e  c a b l e s  o f  t h e  E a s t e r n  E x t e n s i o n

C o m p a n y  i n  t h e  y e a r  1 8 8 0  . . .  . . .  £ 6 3 0 , 0 0 0

( 2 . )  C o s t  o f  n e w  c a b l e s  t o  c o n n e c t  A u s t r a l i a  w i t h

C a n a d a ,  7 , 6 0 0  m i l e s ,  a t  £ 1 8 4  p e r  m i l e  . . .  £ 1 , 4 0 0 , 0 0 0

£ 2 , 0 3 0 , 0 0 0

T h e  t o t a l  n e w  c a p i t a ]  t h e n  r e q u i r e d  t o  c a r r y  o u t ]  t h i s  c o m p r e h e n s i v e  s c h e m e  

d e s i g n e d  t o  b r i n g  u n d e r  o n e  h a r m o n i o u s  m a n a g e m e n t  a l l  t h e  t e l e g r a p h s  w i t h i n  t h e  

A u s t r a l i a n  C o l o n i e s ,  a n d  a l l  t h e  c a b l e s  e x i s t i n g  o r  p r o j e c t e d  f r o m  A u s t r a l i a  t o  I n d i a  a n d  

t o  C a n a d a ,  a p p e a r s  t o  b e  l i t t l e  o v e r  t w o  m i l l i o n s  s t e r l i n g .  T h e  s u m  i s  v e r y  m u c h  l e s s  

t h a n  t h a t  s p o k e n  o f  a t  t h e  C o n f e r e n c e ,  b u t  i t  i s  i m p o s s i b l e  t o  i m p u g n  t h e  e s t i m a t e  

w i t h o u t  c a l h n g  i n  q u e s t i o n  t h e  a c c u r a c y  o f  t h e  d a t a  w h i c h  i s  s u p p l i e d  b y  t h e  E a s t e r n  
1  e l e g r a p h  C o m p a n y  i t s e l f .

£ 2 , 0 3 0 , 0 0 0  o n  a  j o i n t  G o v e r n m e n t  g u a r a n t e e  ( I m p e r i a l  a n d  C o l o n i a l )  c o u l d  b e  

r a i s e d  a t  a  v e r y  l o w  r a t e  o f  i n t e r e s t .  A t  t h r e e  p e r  c e n t ,  i t  w o u l d  c o m e  t o  £ 6 0 , 0 0 0  p e r  

a n n u m ,  a  s u m  w d i i c h  i s  a l m o s t  e q u a l l e d  b y  t h e  s u b s i d i e s  n o w  b e i n g  p a i d  o r  a v a i l a b l e ,  
a s  t h e  f o l l o w i n g  t a b l e  w i l l  s h o w : —to

British Subsidies.
(1.) Paid b y  New S o u t h  W a l e s

( 2 . ) 11 Victoria ...
( 3 . ) 11 South Australia
( 4 - ) 11 W estern Australia
( 5 . ) 11 Tasmania ...

Foreign ,
( 1 . ) Paid b y  Malacca ...
( 2 . ) ii Manilla
( 3 . ) ii Tonquin ...
( 4 . ) ii Macao

£ 1 2 , 6 1 7

1 4 , 4 7 9

4 , 8 0 5

4 9 9

4 , 2 0 0

£ 1,000
8,000

1 0 , 6 0 0

5 0 0

4 , 0 0 0

£ 3 6 , 6 0 0

£ 2 4 , 1 0 0

T o t a l  S u b s i d i e s  . . .  . . .  £ 6 0 , 7 0 0

b  , °. s u b s i d i e s  i t  w i l l  b e  n o t i c e d  t h a t  o n l y  f i v e  B r i t i s h  C o l o n i c s  c o n t r i -

• e ’ W  111 • G o v e r n m e n t s  i n  a l l  a r e  m o r e  o r  l e s s  d i r e c t l y  a n d  s p e c i f i c a l l y
m  e i c s t e d  i n  t h e  e s t a b l i s h m e n t  o f  t h e  n e w  l i n e  o f  t e l e g r a p h .  I t  w ro u I d  m a n i f e s t l y  b e



u n f a i r  t o  t h e s e  f i v e  C o l o n i e s  i f  t h e y  w e r e  l e f t  t o  b e a r  t h e  w h o l e  b u r d e n .  I t  s e e m s

p r o p e r  t h a t  t h e  o t h e r  f i v e  B r i t i s h  G o v e r n m e n t s  s h o u l d  b e a r  a n  e q u i t a b l e  s h a r e  o f  t h e  
c o s t .

T h e  a v a i l a b l e  f o r e i g n  s u b s i d i e s  a m o u n t  i n  a l l  t o  £ 2 4 , 1 0 0  p e r  a n n u m .  I f  w e  

d e d u c t  t h i s  a n n u a l  a s s e t  f r o m  t h e  c o s t  p e r  a n n u m  o f  t h e  n e w  c a p i t a l ,  £ 6 0 , 0 0 0 ,  t h e r e  

r e m a i n s  £ 3 6 , 0 0 0  t o  b e  m e t  i n  e q u i t a b l e  p r o p o r t i o n s  b y  t h e  t e n  B r i t i s h  G o v e r n m e n t s  

c o n c e r n e d  i n  t h e  s c h e m e .  L e t  u s  a s s u m e ,  s u g g e s t i v e l y ,  t h a t  h a l f  t h i s  a n n u a l  c h a r g e  

b e  b o r n e  b y  t h e  f i v e  c o n t r i b u t i n g  G o v e r n m e n t s ,  a n d  t h e  o t h e r  h a l f  b y  t h e  f i v e  

G o v e r n m e n t s  n o t  n o w  c o n t r i b u t i n g ,  t h e  a c c o u n t  w i l l  s t a n d  t h u s :—

P a y a b l e  b y -  

N e w  S o u t h  W a l e s  

V i c t o r i a  

S o u t h  A u s t r a l i a  

W e s t e r n  A u s t r a l i a  

T a s m a n i a

T h e  U n i t e d  K i n g d o m  )
I n d i a  |

C a n a d a  y  . . .  . . .  . . .  £ 1 8 , 4 0 0
N e w  Z e a l a n d  j

Q u e e n s l a n d  J

£ 3 6 , 8 0 0

T h e ^  e x a c t  p r o p o r t i o n s  p a y a b l e  b y  e a c h  G o v e r n m e n t  c a n  o n l y  b e  d e t e r m i n e d  

b y  n e g o t i a t i o n s  a n d  m u t u a l  a g r e e m e n t ,  b u t  t h e  a b o v e  s e t s  f o r t h  g e n e r a l l y  t h e  f e a t u r e s  

o f  a  s c h e m e  w h i c h  s e e m s  w e l l  c a l c u l a t e d  t o  a c c o m p l i s h  t h e  d e s i r e d  o b j e c t .  F i v e  o f  

t h e  A u s t r a l i a n  C o l o n i e s  a r e  b o u n d  b y  a g r e e m e n t  t o  c o n t r i b u t e  u n t i l  t h e  e n d  o f  t h e  

p r e s e n t  c e n t u r y  a  s u b s i d y  o f  £ 3 6 , 6 0 0 .  A c c o r d i n g  t o  t h e  a b o v e  d i v i s i o n ,  t h e s e  C o l o n i e s  

w o u l d  h a v e  t h e i r  l i a b i l i t y  r e d u c e d  t o  £ 1 8 , 4 0 0  p e r  a n n u m ,  s c a r c e l y  m o r e  t h a n  h a l f  w h a t  

t h e y  n o w  p a y .  T h e i r  d i r e c t  g a i n  w o u l d  b e  £ 1 8 , 2 0 0  p e r  a n n u m ,  w h i l e  t h e i r  i n d i r e c t  

g a i n s ,  r e s u l t i n g  f r o m  r e d u c e d  c h a r g e s  a n d  f a c i l i t y  o f  i n t e r c o u r s e ,  w o u l d  b e  i n f i n i t e l y  
g r e a t e r .

I n  v i e w  o f  t h e  i m p o r t a n t  a d v a n t a g e s  i n  w h i c h  a l l  w o u l d  p a r t i c i p a t e ,  i t  c a n n o t  

b e  u r g e d  t h a t  t h e  o t h e r  G o v e r n m e n t s  n o t  n o w  c o n t r i b u t i n g  w o u l d  b e  g r e a t l y  b u r d e n e d  
b y  t h e  j o i n t  p a y m e n t  o f  £ 1 8 , 4 0 0  p e r  a n n u m .

I t  w i l l  n o t  b e  o v e r l o o k e d  t h a t  w h e n  t h e  f o r e i g n  s u b s i d i e s  e x p i r e ,  a  f u r t h e r  

c h a r g e  o f  £ 2 4 , 1 0 0  p e r  a n n u m  w i l l  h a v e  t o  b e  m e t  f r o m  s o m e  s o u r c e .  E v e n  i f  i t  b e  

r e q u i r e d  t o  b e  b o r n e  b y  t h e  t e n  G o v e r n m e n t s  i n  e q u i t a b l e  p r o p o r t i o n s ,  i t  c o u l d  n o t  

w e i g h  h e a v i l y  o n  a n y  o f  t h e m ,  b u t  i t  i s  a n t i c i p a t e d  t h a t  w h e n  a l l  t h e  s u b s i d i e s  r u n  o u t  

t h e  r e v e n u e  f r o m  t h e  t e l e g r a p h s  w i l l  b e  a m p l y  s u f f i c i e n t  t o  m e e t  i n t e r e s t  a n d  e v e r y  

o t h e r   ̂ c h a r g e .  T h e  n e w  P a c i f i c  T e l e g r a p h  s y s t e m ,  a s  a  G o v e r n m e n t  w o r k ,  w i l l  b e  

e s t a b l i s h e d  w i t h  c a p i t a l  s e c u r e d  a t  a  v e r y  l o w  i n t e r e s t ,  m a k i n g  i t  p o s s i b l e  f o r  a  p r o f i t 

a b l e  b u s i n e s s  t o  b e  d o n e  a t  e x c e e d i n g l y  l o w  s c h e d u l e  r a t e s .  T h e  g r e a t  r e d u c t i o n  i n  

r a t e s  t h u s  r e n d e r e d  p o s s i b l e  w o u l d  g i v e  a  w o n d e r f u l  i m p e t u s  t o  t e l e g r a p h y ,  a n d ,  a s  a  

c o n s e q u e n c e ,  t h e  b u s i n e s s ,  i t  i s  b e l i e v e d ,  w o u l d  s o  g r e a t l y  i n c r e a s e  a s  t o  a d m i t  o f  

r e v e n u e  m e e t i n g  f u l l y  e v e r y  p r o p e r  c h a r g e  a g a i n s t  i t .  T h i s  w i l l  b e  m o r e  a p p a r e n t  

w h e n  i t  i s  c o n s i d e r e d  t h a t  a t  n o  t i m e  w o u l d  r e v e n u e  b e  c h a r g e a b l e  w i t h  d i v i d e n d s  o r  

b o n u s e s  w h i c h  t h e  s h a r e h o l d e r s  o f  a l l  p r i v a t e  c o m p a n i e s  m a i n l y  l o o k  f o r .

A f t e r  t h e  d i s c u s s i o n  a t  t h e  C o n f e r e n c e  i t  c a n  n o  l o n g e r  b e  h e l d  t h a t  t h e  e x i s t 

e n c e  o f  t h e  E a s t e r n  E x t e n s i o n  C o m p a n y  m u s t  p r e c l u d e  t h e  e s t a b l i s h m e n t  o f  t h e  n e w  

l i n e  o f  c o m m u n i c a t i o n  a c r o s s  t h e  P a c i f i c  ; a  l i n e  d e m a n d e d  n o t  s i m p l y  b y  c o l o n i a l  

g r o w t h  a n d  g e n e r a l  c o m m e r c i a l  p r o g r e s s ,  b u t  i n  a  s t i l l  g r e a t e r  d e g r e e  b y  t h e  e x i g e n c i e s  

o f  t h e  E m p i r e .  T h a t  i t  i s  v i t a l l y  e x p e d i e n t  t o  s e c u r e  t h e  n e w  l i n e  a s  a  m e a s u r e  o f  

d e f e n c e  c a n  b e  j u d g e d  b y  t h e  m a g n i t u d e  o f  t h e  c o n s e q u e n c e s  w h i c h  a t  a n y  t i m e  m a y  

r e s u l t  f r o m  n e g l e c t  i n  e s t a b l i s h i n g  i t .  T h i s  h a s  b e e n  e m p h a t i c a l l y  r e c o g n i s e d  b y  t h e  

h i g h e s t  a u t h o r i t i e s  i n  E n g l a n d  a n d  l i k e w i s e  a c k n o w l e d g e d  b y  m e m b e r s  o f  H e r  M a j e s t y ’s  

G o v e r n m e n t  a n d  b y  t h e  r e p r e s e n t a t i v e s  o f  a l l  t h e  C o l o n i e s  a t  t h e  C o n f e r e n c e .

£ 1 8 , 4 0 0



I t  i s  c l a i m e d  t h a t  t h e  s c h e m e  s e t  f o r t h  m e e t s  a l l  t h e  o b j e c t i o n s  w h i c h  h a v e  b e e n  

r a i s e d ,  a n d  g o e s  f a r  t o  h a r m o n i z e  e v e r y  i n t e r e s t ; i t  w o u l d  u n d o u b t e d l y  e s t a b l i s h  t h e  

n e w  l i n e  o f  c o m m u n i c a t i o n  a t  t h e  l e a s t  p o s s i b l e  c o s t ,  a n d  e n a b l e  t h e  p r i n c i p a l  s e l f -  

g o v e r n i n g  C o l o n i e s  t o  c o - o p e r a t e  w i t h  t h e  H o m e  G o v e r n m e n t  i n  c a r r y i n g  o u t  a  p r o j e c t  
o f  a  v e r y  g r e a t  I m p e r i a l  i m p o r t a n c e .

O t t a w a ,  2 6 t h  S e p t e m b e r ,  1 8 8 7 .  S a n d f o r d  F l e m i n g .

N o s .  4 8 1 8 - 2 3 / 8 7 .

[ T e l e g r a m . ]

T h e  P r e m i e r  o f  V i c t o r i a  t o  t h e  P r e m i e r s  o f  Q u e e n s l a n d , S o u t h  A u s t r a l i a , 

T a s m a n i a , N e w  Z e a l a n d , C o l o n i a l  S e c r e t a r i e s  o f  N e w  S o u t h  W a l e s  a n d  

W e s t e r n  A u s t r a l i a .

M e l b o u r n e ,  2 3 r d  D e c e m b e r ,  1 8 8 7 .  

P a c i f i c  C a b l e . — S e e m s  h i g h l y  i m p o r t a n t  t h a t  p r a c t i c a b i l i t y  b e  s e t  a t  r e s t  b y  

a  s u r v e y ,  a s  p r o p o s e d  b y  t h e  C o l o n i a l  C o n f e r e n c e .  I  s u g g e s t  t h a t  t h e  m a t t e r  m i g h t  

b e  m o v e d  a  s t e p  f o r w a r d ,  i f  t h e  s e v e r a l  C o l o n i e s  m o v e  G o v e r n o r  t o  w i r e  t h e  S e c r e t a r y  

o f  S t a t e  r e p r e s e n t i n g  t h e  d e s i r a b i l i t y  o f  g i v i n g  e f f e c t  t o  t h e  t w o  r e s o l u t i o n s  o f  t h e  

C o n f e r e n c e  a d o p t e d  o n  6 t h  M a y .  I f  t h i s  i s  c o n c u r r e d  i n ,  I  w i l l  a c t  a c c o r d i n g l y  a s  

r e g a r d s  V i c t o r i a .

D .  G i l l i e s .

N o .  4 8 3 3 / 8 7 .

T h e  P r e m i e r  t o  t h e  A g e n t - G e n e r a l .

M e l b o u r n e ,  2 3 r d  D e c e m b e r ,  1 8 8 7 .  

P a c i f i c  C a b l e . — A s k  w h e t h e r  F l e m i n g ’s  l e t t e r ,  8 t h  J u n e ,  t o  S e c r e t a r y  o f  S t a t e  

f o r  t h e  C o l o n i e s  n o t  y e t  a n s w e r e d .  A m  s u g g e s t i n g  C o l o n i e s  w i r e  t h r o u g h  G o v e r n o r s .

D .  G i l l i e s .

P . 8 7 / 4 0 9 8 .

[ T e l e g r a m . ]

T h e  P r e m i e r  o f  N e w  Z e a l a n d  t o  t h e  P r e m i e r  o f  V i c t o r i a .

W e l l i n g t o n ,  2 4 t h  D e c e m b e r ,  1 8 8 7 .  

P a c i f i c  C a b l e . — S u g g e s t i o n  a p p r o v e d .  H a v e  r e q u e s t e d  G o v e r n o r  t o  u r g e  

S e c r e t a r y  o f  S t a t e .  W e  h a v e  h e a r d  f r o m  M r .  F l e m i n g  t h a t  C a n a d i a n  G o v e r n m e n t  

a r e  w i l l i n g  t o  u n d e r t a k e  s u r v e y  i f  A u s t r a l i a n  G o v e r n m e n t s  c o n t r i b u t e  t o  c o s t .  

H a v e  w i r e d  P r e m i e r ,  S y d n e y ,  w h o  h a s  n o t  r e p l i e d .

H .  A .  A t k i n s o n .

P . 8 7 / 4 1 1 5 .

[ T e l e g r a m . ]

T h e  P r e m i e r  o f  Q u e e n s l a n d  t o  t h e  P r e m i e r  o f  V i c t o r i a .

B r i s b a n e ,  2 8 t h  D e c e m b e r ,  1 8 8 7 .

I  s h o u l d  l i k e  t o  h a v e  t h e  o p p o r t u n i t y  o f  d i s c u s s i n g  t h e  q u e s t i o n  o f  t h e  P a c i f i c  

C a b l e  s u r v e y  w i t h  y o u  b e f o r e  a n v t l i i n g  d e f i n i t e  i s  d o n e .



8 7 / 4 8 6 6 .

[ T e l e g r a m . ]

T h e  P r e m i e r  o f  V i c t o r i a  t o  t h e  P r e m i e r  o f  Q u e e n s l a n d .

M e l b o u r n e ,  2 8 t h  D e c e m b e r ,  1 8 8 7 .

P a c i f i c  C a b l e . — I  o b s e r v e d  y o u r  n a m e  a s  s i g n a t o r y  o f  a  l e t t e r  t o  S i r  H .  H o l l a n d ,  

d a t e d  L o n d o n ,  1 6 t h  M a y ,  r e q u e s t i n g  H e r  M a j e s t y ’s  G o v e r n m e n t  t o  t a k e  a c t i o n  o n  

t h e  r e s o l u t i o n s  o f  t h e  C o n f e r e n c e  in re. I  t h e r e f o r e  r e l i e d  o n  y o u r  c o n c u r r e n c e ,  a n d  

h a v e  t e l e g r a p h e d  t o  o t h e r  C o l o n i e s  i n  s a m e  t e r m s  a s  t o  y o u .  N e w  Z e a l a n d  r e p l i e s  q u i t e  

a g r e e i n g ,  a n d  h a s  m o v e d  G o v e r n o r  a c c o r d i n g l y .  P l a v e  y o u  a n y  n e w  o b j e c t i o n  ?

D .  G i l l i e s ,

P r e m i e r .

P . 8 7 / 4 1 2 2 .

T h e  P r e m i e r  o f  T a s m a n i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

H o b a r t ,  2 8 t h  D e c e m b e r ,  1 8 8 7 .

P a c i f i c  C a b l e . — C o n s e q u e n t  u p o n  n e g o t i a t i o n s  p r o c e e d i n g  w i t h  E a s t e r n  E x t e n 

s i o n  C o m p a n y ,  r e s p e c t i n g  B a s s  S t r a i t s  c a b l e  c o n t r a c t ,  t h i s  G o v e r n m e n t  u n w i l l i n g  t o  

m o v e .  T h i s  s u b j e c t  i s  s p e c i a l l y  f i t t e d  f o r  r e f e r e n c e  t o  t h e  P o s t a l  a n d  T e l e g r a p h  C o n 

f e r e n c e  t o  b e  s h o r t l y  h e l d  a t  A d e l a i d e .

P .  0 .  F y s h .

P . 8 7 / 4 1 4 4 .

[ T e l e g r a m . ]

T h e  P r e m i e r  o f  Q u e e n s l a n d  t o  t h e  P r e m i e r  o f  V i c t o r i a .

B r i s b a n e ,  3 0 t h  D e c e m b e r ,  1 8 8 7 .

I  a s s u m e d  t h a t  y o u  h a d  r e c e i v e d  M r .  S a n d f o r d  F l e m i n g ’s  c i r c u l a r  l e t t e r ,  c o n 

t a i n i n g  p r o p o s a l s  f o r  c a r r y i n g  o u t  s u r v e y ,  t o  w h i c h  I  h a v e  r e p l i e d ,  s a y i n g  t h a t  I  h o p e d  

s h o r t l y  t o  h a v e  a n  o p p o r t u n i t y  o f  c o n s u l t i n g  o t h e r  G o v e r n m e n t s .  I  t h i n k  h i s  p r o p o s a l s  

s h o u l d  b e  c o n s i d e r e d  b e f o r e  m a k i n g  r e q u e s t  t h r o u g h  G o v e r n o r  a s  s u g g e s t e d  b y  y o u .  

I  h o p e  t o  b e  i n  M e l b o u r n e  o n  t h e  t w e l f t h .
S .  W .  G r i f f i t h .

N o .  8 7 / 4 9 1 2 .
[ T e l e g r a m . ]

T h e  P r e m i e r  o f  V i c t o r i a  t o  t h e  P r e m i e r  o f  Q u e e n s l a n d .

M e l b o u r n e ,  3 0 t h  D e c e m b e r ,  1 8 8 7 .

M r .  F l e m i n g ’s  p r o p o s a l s  f o r  a  s u r v e y  w e r e ,  I  u n d e r s t o o d ,  a s  a n  a l t e r n a t i v e  i n  

d e f a u l t  o f  a  s u r v e y  b y  t h e  I m p e r i a l  G o v e r n m e n t .  B u t  a s  f a r  a s  I  a m  a w a r e  t h e  

I m p e r i a l  G o v e r n m e n t  h a s  n o t  y e t  r e f u s e d  t o  p e r f o r m  t h e  w o r k ,  a n d  i t  i s  p r e m a t u r e  t o  

p r o c e e d  w i t h  o t h e r  p r o p o s a l s .  M y  i d e a ,  t h e r e f o r e ,  w a s  t o  p r e s s  f o r  a  r e p l y  t o  t h e  

d e l e g a t e s ’ l e t t e r  o f  1 6 t h  M a y ,  a n d  i f  t h a t  i s  u n f a v o r a b l e ,  t h e n  i t  w i l l  b e  t i m e  e n o u g h  

t o  c o n s i d e r  a n  a l t e r n a t i v e  s c h e m e .

D .  G i l l i e s ,

P r e m i e r .

P . 8 8 / 5 1 .

T h e  P r e m i e r  o f  S o u t h  A u s t r a l i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

A d e l a i d e ,  4 t l i  J a n u a r y ,  1 8 8 8 .

Re s u r v e y  f o r  P a c i f i c  C a b l e ,  w e  c o n s i d e r  t h i s  i s  a  s u b j e c t  t h a t  m i g h t  b e  f a i r l y  

d i s c u s s e d  a t  P o s t a l  C o n f e r e n c e  a b o u t  t o  b e  h e l d .
T .  P l a y f o r d .



T i i e  C o l o n i a l  S e c r e t a r y  o f  W e s t e r n  A u s t r a l i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

P e r t h ,  7 t h  J a n u a r y ,  1 8 8 8 .

Pacific cable matter seems scarcely sufficiently advanced for this Government to 
take any step.

M a l c o l m  F r a s e r .

P.88/137. [ T e l e g r a m . ]

T h e  A g e n t - G e n e r a l  t o  t h e  P r e m i e r .

L o n d o n ,  J a n u a r y  1 2 t h ,  1 8 8 8 .  

P a c i f i c  C a b l e . — F l e m i n g ’s  l e t t e r  a n s w e r e d .  H o l l a n d  s a y s  i f  C o l o n i a l  G o v e r n 

m e n t s  c o n c e r n e d  p r o v i d e  n e c e s s a r y  f u n d s ,  A d m i r a l t y  w i l l  b e  u r g e d  a c c e l e r a t e  s u r v e y .

G r a h a m  B e r r y ,

P . 8 8 / 4 9 0 .

T h e  A g e n t - G e n e r a l  t o  t h e  P r e m i e r .

V i c t o r i a  O f f i c e ,  V i c t o r i a - s t r e e t ,

S i r , W e s t m i n s t e r ,  S . W . ,  1 3 t h  J a n u a r y ,  1 8 8 8 .

W i t h  r e f e r e n c e  t o  y o u r  t e l e g r a p h i c  d e s p a t c h  o f  t h e  2 3 r d  u l t i m o ,  a s k i n g  w h e t h e r  

M r .  S a n d f o r d  F l e m i n g ’s  l e t t e r  o f  t h e  8 t h  o f  J u n e  t o  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  

C o l o n i e s  h a d  b e e n  a n s w e r e d ,  I  h a v e  t h e  h o n o u r  t o  e n c l o s e ,  f o r  y o u r  i n f o r m a t i o n ,  c o p y  

o f  t h e  d e s p a t c h  o f  S i r  H e n r y  H o l l a n d  t o  t h e  M a r q u i s  o f  L a n s d o w n e  o n  t h e  s u b j e c t ,  

w h i c h  I  h a v e  r e c e i v e d  t h r o u g h  t h e  c o u r t e s y  o f  t h e  C a n a d i a n  o f f i c e .  I  t e l e g r a p h e d  t h e  

s u b s t a n c e  o f  S i r  H e n r y  P l o l l a n d ’s  l e t t e r  t o  y o u  y e s t e r d a y ,  i n  t h e  d e s p a t c h  o f  w h i c h  a  

c o p y  i s  s u b j o i n e d .

G r a h a m  B e r r y .

T h e  H o n o r a b l e  t h e  P r e m i e r , M e l b o u r n e .

[ E n c l o s u r e  N o . 1 . ]

T h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  t o  t h e  G o v e r n o r - G e n e r a l

o f  C a n a d a .

M y  L o r d , D o w n i n g - s t r e e t ,  1 2 t h  J u l y ,  1 8 8 7 .

I  h a v e  t h e  h o n o u r  t o  t r a n s m i t  t o  y o u r  L o r d s h i p ,  f o r  c o m m u n i c a t i o n  t o  y o u r  

G o v e r n m e n t ,  a  c o p y  o f  a  l e t t e r  f r o m  t h e  r e p r e s e n t a t i v e s  t o  t h e  C o l o n i a l  C o n f e r e n c e  

o f  G o v e r n m e n t s  i n t e r e s t e d  i n  t h e  q u e s t i o n  o f  t h e  p r o p o s e d  c a b l e  b e t w e e n  C a n a d a  a n d  

A u s t r a l i a ,  w i t h  c o r r e s p o n d e n c e ,  b e t w e e n  t h i s  D e p a r t m e n t ,  t h e  A d m i r a l t y ,  a n d  M r .  

S a n d f o r d  F l e m i n g ,  C . M . G . ,  o n  t h e  s u b j e c t .

I  w o u l d  o b s e r v e  t h a t  a s  t h e r e  i s  a t  p r e s e n t  n o  s u f f i c i e n t  p r o s p e c t  o f  t h e  n e c e s 

s a r y  f u n d s  b e i n g  a v a i l a b l e  f o r  t h e  m a i n t e n a n c e  o f  a  t e l e g r a p h  c a b l e  a c r o s s  t h e  P a c i f i c ,  

e v e n  i f  t h e  o c e a n  b e d  t o  b e  t r a v e r s e d  s h o u l d  p r o v e  t o  b e  e x c e p t i o n a l l y  f a v o r a b l e ,  i t  

w o u l d  b e  i m p o s s i b l e  t o  j u s t i f y  a  h e a v y  s p e c i a l  e x p e n d i t u r e  i n  p u s h i n g  o n  t h e  s u r v e y s ; 

b u t  i f  i t  c o u l d  b e  e s t a b l i s h e d  t h a t  t h e  C o l o n i a l  G o v e r n m e n t s  c o n c e r n e d  w o u l d  b e  p r e 

p a r e d  t o  p r o v i d e  t h e  n e c e s s a r y  f u n d s ,  I  s h o u l d  b e  i n  a  b e t t e r  p o s i t i o n  t o  u r g e  u p o n  

t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y  t h e  d e s i r a b i l i t y  o f  a c c e l e r a t i n g  t h e  s u r v e y .

I  r e q u e s t  t h a t  M r .  S a n d f o r d  F l e m i n g  m a y  b e  i n f o r m e d  o f  t h e  c o n t e n t s  o f  t h i s  

d e s p a t c h .

P I .  T .  H o l l a n d .

G o v e r n o r - G e n e r a l ,

T i-i e  M o s t  H o n o r a b l e  t h e  M a r q u i s  o f  L a n s d o w n e , G . C . M . G . ,

& c . ,  & c . ,  & c .

[ F o r  E n c l o s u r e  N o .  2 ,  s e e  P . 8 8 / 1 3 7 ,  ante.']



[ T e l e g r a m . ]

T h e  P r e m i e r  o e  Q u e e n s l a n d  t o  t i -i e  P r e m i e r  o f  V i c t o r i a .

B r i s b a n e ,  2 4 t l i  F e b r u a r y ,  1 8 8 8 .  

H a v e  y o u  m a d e  a n y  r e p r e s e n t a t i o n s  t o  I m p e r i a l  G o v e r n m e n t  w i t h  r e s p e c t  t o  

s o u n d i n g s  f o r  P a c i f i c  c a b l e  ?  I P a v e  y o u  a n y  f u r t h e r  i n f o r m a t i o n  h o w  m a t t e r  s t a n d s  ?

S .  W .  G r i f f i t h .

N o .  8 8 / 7 5 7 .

[ T e l e g r a m . ]

T h e  P r e m i e r  o f  V i c t o r i a  t o  t h e  P r e m i e r  o f  Q u e e n s l a n d .

M e l b o u r n e ,  2 5 t h  F e b r u a r y ,  1 8 8 8 .

P a c i f i c  C a b l e . — I  h a v e  n o t ,  s o  f a r ,  m a d e  r e p r e s e n t a t i o n s  t o  I m p e r i a l  G o v e r n m e n t  

w i t h  a  v i e w  t o  g e t  s o u n d i n g s  m a d e  f o r  P a c i f i c  c a b l e .  Y o u  w i l l  r e m e m b e r  t h a t  I  

s u g g e s t e d  t h i s  c o u r s e  t o  t h e  o t h e r  C o l o n i e s ,  b u t  o n l y  N e w  Z e a l a n d  r e s p o n d e d ,  a n d  

t h e  m a t t e r  s t o o d  o v e r  f o r  t h e  P o s t a l  C o n f e r e n c e  i n  S y d n e y .  O f  c o u r s e  y o u  a r e  

a c q u a i n t e d  w i t h  t h e  r e s o l u t i o n  o f  t h e  P o s t a l  C o n f e r e n c e  i n  t h e  m a t t e r .  I  s e e  n o  r e a s o n  

w h y  w e  s h o u l d  n o t  n o w  m a k e  r e p r e s e n t a t i o n s  o n  t h i s  b a s i s  t o  I m p e r i a l  G o v e r n m e n t .

D .  G i l l i e s .

N o .  8 8 / 8 9 7 .

T h e  P r e m i e r  t o  t h e  G o v e r n o r .

P r e m i e r ’s  O f f i c e ,

M e l b o u r n e ,  5 t h  M a r c h ,  1 8 8 8 .

Memorandum to H is Excellency the Governor.
T h e  P r e m i e r  p r e s e n t s  h i s  d u t y  t o  Y o u r  E x c e l l e n c y ,  a n d  b e g s  t o  b r i n g  u n d e r  

Y o u r  E x c e l l e n c y ’s  n o t i c e  t h e  f o l l o w i n g  r e s o l u t i o n ,  r e l a t i v e  t o  t h e  p r o p o s e d  P a c i f i c  

t e l e g r a p h  c a b l e ,  w h i c h  w a s  p a s s e d  a t  t h e  P o s t a l  C o n f e r e n c e  h e l d  a t  S y d n e y  i n  J a n u a r y  

( u l t i m o ) ,  a n d  a t  w h i c h  t h e  w h o l e  o f  t h e  A u s t r a l a s i a n  C o l o n i e s  w e r e  r e p r e s e n t e d ,  v i z . :—

u  T h a t  t h i s  C o n f e r e n c e  i s  o f  o p i n i o n  t h a t  i t  i s  d e s i r a b l e  t h a t  a  s u r v e y  s h o u l d  

b e  m a d e  o f  a  s u i t a b l e  r o u t e  f o r  a n  o c e a n  t e l e g r a p h  c a b l e ,  b y  w a y  o f  t h e  

P a c i f i c ,  via  V a n c o u v e r  I s l a n d ,  t h e  c o s t  o f  t h e  s u r v e y  t o  b e  d e f r a y e d  b y  

G r e a t  B r i t a i n ,  C a n a d a ,  a n d  t h e  A u s t r a l a s i a n  C o l o n i e s  r e p r e s e n t e d  a t  

t h i s  c o n f e r e n c e .
“  T h i s ,  h o w e v e r ,  i s  n o t  t o  b i n d  a n y  o f  t h e  c o u n t r i e s  n a m e d  t o  a c c e p t  t h e  

p r o p o s a l s  o f  t h e  P a c i f i c  C a b l e  C o m p a n y ; a n d  t h a t  t h e  s u b j e c t  o f  t h e  

r e s o l u t i o n  b e  c o m m u n i c a t e d  t o  t h e  v a r i o u s  A u s t r a l a s i a n  G o v e r n m e n t s . ”

N e w  S o u t h  W a l e s  d i s s e n t e d .

T h i s  G o v e r n m e n t  c o n c u r s  i n  t h e  r e c o m m e n d a t i o n  c o n t a i n e d  i n  t h e  r e s o l u t i o n  

r e f e r r e d  t o ,  a n d  w i l l  b e  p r e p a r e d  t o  b e a r  i t s  p r o p o r t i o n  o f  t h e  c o s t ,  a s  s u g g e s t e d  b y  

t h e  C o n f e r e n c e .

M r .  G i l l i e s  b e g s  t o  r e q u e s t ,  t h e r e f o r e ,  t h a t  Y o u r  E x c e l l e n c y  w i l l  h a v e  t h e  

g o o d n e s s  t o  c o m m u n i c a t e  b y  t e l e g r a p h  w i t h  t h e  R i g h t  H o n o r a b l e  t h e  S e c r e t a r y  o f  

S t a t e  o n  t h e  s u b j e c t ,  a n d  a s k  t h a t  t h e  B o a r d  o f  A d m i r a l t y  m a y  b e  m o v e d  t o  u n d e r 

t a k e  t h e  d e s i r e d  s u r v e y  a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .
D .  G i l l i e s ,

P r e m i e r .



T h e  P r e m i e r  t o  t h e  A g e n t - G e n e r a l .

P r e m i e r ’s  O f f i c e ,

S i r , M e l b o u r n e ,  9 t h  M a r c h ,  1 8 8 8 .

W i t h  r e f e r e n c e  t o  m y  t e l e g r a m  o f  t h e  2 3 r d  D e c e m b e r  l a s t ,  a n d  t o  y o u r  t e l e g r a m  

i n  r e p l y  o f  t h e  1 2 t h  J a n u a r y ,  r e l a t i v e  t o  t h e  p r o p o s e d  P a c i f i c  c a b l e ,  I  h a v e  t h e  h o n o u r  

t o  f o r w a r d  h e r e w i t h ,  f o r  y o u r  i n f o r m a t i o n ,  a  c o p y  o f  a  m e m o r a n d u m  o n  t h e  s u b j e c t ,  

a d d r e s s e d  t o  m e  b y  H i s  E x c e l l e n c y  t h e  G o v e r n o r ,  b e a r i n g  d a t e  o f  t h e  5 t l i  i n s t a n t .

I  h a v e ,  & c . ,

( F o r  t h e  P r e m i e r )  E .  J .  T h o m a s ,

S e c r e t a r y  t o  t h e  P r e m i e r .

T h e  H o n . S i r  G r a h a m  B e r r y , K . C . M . G . ,

A g e n t - G e n e r a l  f o r  V i c t o r i a , L o n d o n .

[ F o r  E n c l o s u r e ,  vide N o .  8 8 / 8 9 7 ,  ante. ]

P . 8 8 / 1 4 1 5 .
T h e  G o v e r n o r  t o  t h e  P r e m i e r .

G o v e r n m e n t  H o u s e ,  M e l b o u r n e .

T h e  G o v e r n o r  b e g s  t o  f o r w a r d  t o  t h e  H o n o r a b l e  t h e  P r e m i e r  t h e  e n c l o s e d  c o p y  

o f  a  c a b l e g r a m  w h i c h  h e  h a s  t h i s  d a y  r e c e i v e d  f r o m  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  

C o l o n i e s  w i t h  r e f e r e n c e  t o  t h e  s u r v e y  o f  a  s u i t a b l e  r o u t e  f o r  a  P a c i f i c  O c e a n  T e l e g r a p h  

C a b l e  via  V a n c o u v e r  I s l a n d .
H e n r y  B .  L o c h .

[ E n c l o s u r e . ]

[Telegram.^
T i-i e  S e c r e t a r y  o f  S t a t e  f o r  C o l o n i e s  t o  G o v e r n o r  S i r  P I e n r y  B .  L o c h .

L o n d o n ,  2 8 t h  A p r i l ,  1 8 8 8 .

Y o u r  d e s p a t c h e s ,  8 t h  M a r c h ,  a n d  y o u r  t e l e g r a m ,  7 t h  M a r c h ,  c o m m u n i c a t e d  t o  

A d m i r a l t y .  Q u e s t i o n  o f  s u r v e y  c a n n o t  b e  d e c i d e d  p e n d i n g  r e c e i p t  o f  P o s t a l  C o n f e r e n c e  

p r o p o s a l s  a n d  v i e w s  o f  C a n a d i a n  G o v e r n m e n t ; b u t  H . M . S .  Egeria  i s  a b o u t  t o  l e a v e  

S y d n e y  f o r  s u r v e y  d u t y ,  i n c l u d i n g  s o u n d i n g s  b e t w e e n  N e w  Z e a l a n d  a n d  S a n d w i c h  

I s l a n d s .

N o .  8 8 / 1 7 9 8 .

T h e  P r e m i e r  t o  t h e  G o v e r n o r ,

P r e m i e r ’s  O f f i c e ,  

M e l b o u r n e ,  5 t h  M a y ,  1 8 8 8 .

Memorandum to His Excellency the Governor.
T h e  P r e m i e r  p r e s e n t s  h i s  d u t y  t o  Y o u r  E x c e l l e n c y ,  a n d  h a s  t h e  h o n o u r  t o  

a c k n o w l e d g e  t h e  r e c e i p t  o f  Y o u r  E x c e l l e n c y ’s  m e m o r a n d u m  o f  t h e  2 8 t h  u l t i m o ,  f o r 

w a r d i n g  a  c o p y  o f  a  c a b l e g r a m  f r o m  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  o f  t h e  

s a m e  d a t e ,  r e l a t i v e  t o  t h e  p r o p o s e d  s u r v e y  b y  t h e  A d m i r a l t y  o f  a  s u i t a b l e  r o u t e  f o r  

a  P a c i f i c  O c e a n  t e l e g r a p h  c a b l e  via  V a n c o u v e r  I s l a n d .

I t  i s  s t a t e d  i n  t h e  c a b l e g r a m  r e f e r r e d  t o  t h a t  t h e  c j u e s t i o n  o f  m a k i n g  t h e  

d e s i r e d  s u r v e y  c a n n o t  b e  d e c i d e d  u n t i l  t h e  P o s t a l  C o n f e r e n c e  p r o p o s a l s  a n d  t h e  v i e w s  

o f  t h e  C a n a d i a n  G o v e r n m e n t  a r e  i n  t h e  p o s s e s s i o n  o f  t h e  I m p e r i a l  G o v e r n m e n t .

T h e  R e p o r t  o f  t h e  P r o c e e d i n g s  o f  t h e  r e c e n t  P o s t a l  C o n f e r e n c e  w i l l  d o u b t l e s s  

b e  f o r w a r d e d  t o  L o r d  K n u t s f o r d  t h r o u g h  H i s  E x c e l l e n c y  t h e  G o v e r n o r  o f  N e w  S o u t h  

W a l e s ,  i n  w h i c h  c o l o n y  t h e  c o n f e r e n c e  w a s  h e l d ;  b u t  w i t h  t h e  v i e w ,  i f  p o s s i b l e ,  o f  

e x p e d i t i n g  a  c o n c l u s i o n  w i t h  r e g a r d  t o  t h e  p a r t i c u l a r  s u b j e c t  t o  w h i c h  t h i s  c o r r e s p o n 

d e n c e  r e l a t e s ,  M r .  G i l l i e s  b e g s  t o  e n c l o s e  a  p r i n t e d  c o p y  o f  t h o s e  p r o c e e d i n g s ,  a n d  t o



r e q u e s t  t h a t  Y o u r  E x c e l l e n c y  w i l l  h a v e  t h e  g o o d n e s s  t o  t r a n s m i t  i t  t o  t h e  S e c r e t a r y  o f  
S t a t e  f o r  t h e  C o l o n i e s .

T h e  r e s o l u t i o n  r e l a t i n g  t o  t h e  P a c i f i c  O c e a n  t e l e g r a p h  c a b l e  a p p e a r s  i n  p a g e s  
7  a n d  1 2  o f  t h e  R e p o r t .

D .  G i l l i e s ,

P r e m i e r .

P . 8 8 / 2 2 6 4 .  [ C i r c u l a r . ]

T h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  t o  t h e  G o v e r n o r  o f  V i c t o r i a .

S i r , D o w n i n g - s t r e e t ,  1 s t  M a y ,  1 8 8 8 .

I  h a v e  t h e  h o n o u r  t o  t r a n s m i t  t o  y o u ,  f o r  c o m m u n i c a t i o n  t o  y o u r  G o v e r n m e n t ,  

a  c o p y  o f  a  l e t t e r  w h i c h  I  c a u s e d  t o  h e  a d d r e s s e d  t o  t h e  L o r d s  C o m m i s s i o n e r s  o f  t h e  

A d m i r a l t y ,  r e s p e c t i n g  t h e  s u r v e y  w h i c h  H e r  M a j e s t y ’s  G o v e r n m e n t  h a v e  b e e n  r e 

q u e s t e d  t o  m a k e  o f  a  r o u t e  f o r  a  c a b l e  t e l e g r a p h  b e t w e e n  C a n a d a  a n d  A u s t r a l i a  a c r o s s  

t h e  P a c i f i c  O c e a n ,  t o g e t h e r  w i t h  a n  e x t r a c t  f r o m  t h e i r  L o r d s h i p s ’ r e p l y .

H e r  M a j e s t y ’s  G o v e r n m e n t  c o n c u r  i n  t h e  o p i n i o n  e x p r e s s e d  i n  t h e  l e t t e r  f r o m  

t h e  A d m i r a l t y ,  t h a t  t h e  q u e s t i o n  o f  a c c e l e r a t i n g  t h e  s u r v e y  m u s t  r e m a i n  o p e n  u n t i l  

t h e r e  i s  a  p r o s p e c t  t h a t  t h e  f u n d s  f o r  t h e  c o n s t r u c t i o n  o f  t h e  c a b l e  w i l l  b e  f o u n d .  M y  

t e l e g r a m  o f  t h e  2 7 t h  u l t i m o  w a s  f o u n d e d  o n  t h e  l e t t e r  f r o m  t h e  A d m i r a l t y  a n n e x e d  t o  

t h i s  D e s p a t c h .
I  h a v e ,  & c . ,

T h e  O f f i c e r  A d m i n i s t e r i n g  K n u t s f o r d .

t h e  G o v e r n m e n t  o f  V i c t o r i a .

[ E n c l o s u r e  1 . ]

C o l o n i a l  O f f i c e  t o  A d m i r a l t y .

S i r , D o w n i n g - s t r e e t ,  1 6 t l i  M a r c h ,  1 8 8 8 .

W i t h  r e f e r e n c e  t o  y o u r  l e t t e r s  M . / 1 2 1 2  o f  t h e  2 8 t h  o f  M a y ,  a n d  M . / 1 5 5 7  o f  t h e  

5 t h  o f  J u l y  l a s t ,  o n  t h e  s u b j e c t  o f  a  p r o p o s e d  t e l e g r a p h  c a b l e  b e t w e e n  C a n a d a  a n d  

A u s t r a l i a ,  I  a m  d i r e c t e d  b y  L o r d  K n u t s f o r d  t o  t r a n s m i t  t o  y o u ,  t o  b e  l a i d  b e f o r e  t h e  

L o r d s  C o m m i s s i o n e r s  o f  t h e  A d m i r a l t y ,  a  c o p y  o f  a  t e l e g r a m  r e c e i v e d  f r o m  t h e  

G o v e r n o r  o f  V i c t o r i a ,  u r g i n g  t h a t  a n  e a r l y  s u r v e y  m a y  b e  m a d e  o f  a  s u i t a b l e  l i n e  f o r  a  

c a b l e .
A s  t h e  C o l o n i a l  G o v e r n m e n t s  o f  A u s t r a l i a  a p p e a r  t o  b e  p r e p a r e d  t o  p r o v i d e ,  i n  

c o n j u n c t i o n  w d t h  t h e  I m p e r i a l  G o v e r n m e n t  a n d  t h e  G o v e r n m e n t  o f  C a n a d a ,  a  p r o p o r 

t i o n a t e  s h a r e  o f  t h e  e x p e n s e  o f  s u c h  a  s u r v e y ,  L o r d  K n u t s f o r d ,  w i t h  a  v i e w  t o  t h a t  

f u r t h e r  c o n s i d e r a t i o n  o f  t h e  q u e s t i o n  w h i c h  h a s  b e c o m e  n e c e s s a r y ,  w o u l d  b e  o b l i g e d  

i f  t h e i r  L o r d s h i p s  w o u l d  f u r n i s h  h i m ,  i f  i t  i s  i n  t h e i r  p o w Te r  t o  d o  s o ,  w i t h  a n  a p p r o x i 

m a t e  e s t i m a t e  o f  t h e  p r o b a b l e  c o s t  o f  a  s u r v e y .
I  a m ,  & c . ,

J o h n  B r a m s t o n .

T h e  S e c r e t a r y  t o  t h e  A d m i r a l t y .

[  E n c l o s u r e  2 .  ]

[ T e l e g r a m . ]

T h e  G o v e r n o r  o f  V i c t o r i a  t o  L o r d  K n u t s f o r d .

' . M e l b o u r n e ,  7 t h  M a r c h ,  1 8 8 8 .

I n  a c c o r d a n c e  w i t h  r e s o l u t i o n  p a s s e d  b y  P o s t a l  C o n f e r e n c e  h e l d  S y d n e y ,  t h e  

w h o l e  o f  A u s t r a l i a n  C o l o n i e s  b e i n g  r e p r e s e n t e d ,  m y  G o v e r n m e n t  a s k  t h a t  A d m i r a l t y  

m a y  b e  m o v e d  t o  m a k e  e a r l y  s u r v e y  o f  s u i t a b l e  r o u t e  f o r  o c e a n  c a b l e  t e l e g r a p h  b y  

w a y  o f  P a c i f i c  O c e a n  via  V a n c o u v e r  I s l a n d ,  c o s t  t o  b e  d e f r a y e d  b y  H e r  M a j e s t y ’s  

G o v e r n m e n t ,  G o v e r n m e n t  o f  C a n a d a ,  a n d  A u s t r a l a s i a n  C o l o n i e s .



[ E n c l o s u r e  3 . ]

E x t r a c t  f r o m  a  L e t t e r  f r o m  t h e  A d m i r a l t y  t o  C o l o n i a l  O f f i c e , d a t e d

4 th  A p r i l , 1888.
* * * * *

5 .  H A L S .  Egeria i s  n o w  o n  t h e  p o i n t  o f  s a i l i n g  f r o m  S y d n e y  t o  p e r f o r m  t h e  

i m p o r t a n t  w o r k  o f  c l e a r i n g  u p  t h e  d a n g e r s ,  a n d  f i x i n g  t h e  p o s i t i o n s  o f ,  a n d  s u r v e y i n g  

t h e  I s l a n d s  o n  t h e  r o u t e  f r o m  N e w  Z e a l a n d  t o  V a n c o u v e r ,  a  w o r k  w h i c h  m y  L o r d s  

u n d e r s t o o d  w a s  s t r o n g l y  u r g e d  b y  R e a r - A d m i r a l  S i r  G e o r g e  T r y  o n  o n  t h e  r e p r e s e n t a 
t i o n s  o f  t h e  C o l o n i e s .

6 .  I n  t h e  c o u r s e  o f  t h i s  w o r k  t h e  Egeria  h a s  o r d e r s  t o  o b t a i n  d e e p  s o u n d i n g s ,  

w h i c h  w i l l  i n  t w o  o r  t h r e e  y e a r s  f u r n i s h  m o r e  d e t a i l e d  i n f o r m a t i o n  t h a n  n o w  e x i s t s  

a s  t o  t h e  v a r i e t i e s  o f  d e p t h s  t o  b e  e x p e c t e d  o n  t h e  g e n e r a l  l i n e  o f  c a b l e .

7 .  T o  s u r v e y  a  r o u t e  f o r  a  c a b l e  t o  a n y  p u r p o s e  w o u l d ,  h o w e v e r ,  e n t a i l  lo n o -  

s e a r c h i n g  f o r  t h e  b e s t  l i n e ,  e x a m i n a t i o n  o f  c o n t o u r s  o f  c o r a l  i s l a n d s ,  a n d  c o n t i n u o u s  

c l o s e  s o u n d i n g ; a n d  t h r e e  y e a r s ’ s t e a d y  w o r k  a t  t h a t  a n d  n o t h i n g  e l s e  w o u l d  p r o b a b l y  
n o t  c o m p l e t e  t h e  s u r v e y .

8 .  T h e  o p e r a t i o n s  o n  w h i c h  t h e  Egeria  i s  a b o u t  t o  b e  e m p l o y e d  w i l l  p r o v i d e  

f o r  w o r k  o f  i m m e d i a t e  v a l u e  t o ,  a n d  o f  u r g e n t  n e c e s s i t y  i n  c o n n e x i o n  w i t h ,  t h e  c o m 

m e r c e  n o w  s p r i n g i n g  u p  ; a n d  w i l l  a l s o  f u r n i s h  g r a d u a l l y  ( a t  a  m i n i m u m  c o s t )  t h e  

p r e l i m i n a r y  i n f o r m a t i o n  r e q u i r e d ,  a n d  a  g r e a t  p a r t  o f  t h a t  d i r e c t l y  b e a r i n g  o n  t h e  
l a y i n g  o f  a  c a b l e .

9 .  M y  L o r d s  d o  n o t ,  t h e r e f o r e ,  c o n s i d e r  t h a t  i t  i s  a d v i s a b l e  t o  m a k e  a n y  a l t e r a 

t i o n  i n  t h e  o r d e r s  u n d e r  w h i c h  t h e  Egeria  i s  a b o u t  t o  a c t ;  a n d  a s  n o  v e s s e l  c a n  b e  

s p a r e d  f r o m  h e r  h y d r o g r a p h i c  w o r k  i n  a n y  o t h e r  p a r t  o f  t h e  w o r l d ,  t h e  q u e s t i o n  o f  

h a s t e n i n g  t h e  s u r v e y  b y  p r o v i d i n g  a n o t h e r  v e s s e l  m u s t ,  i n  t h e i r  L o r d s h i p s ’ o p i n i o n ,  

r e m a i n  o p e n  u n t i l  L o r d  K n u t s f o r d  i s  a b l e  t o  i n f o r m  t h i s  D e p a r t m e n t  t h a t  t h e r e  i s  a  

r e a s o n a b l e  p r o s p e c t  t h a t  t h e  f u n d s  f o r  t h e  c o n s t r u c t i o n  o f  t h e  s u b m a r i n e  c a b l e  a c r o s s  

t h e  P a c i f i c  w i l l  b e  f o u n d ,  a n d  t h a t  t i m e  i s  o f  i m p o r t a n c e  i n  I m p e r i a l  i n t e r e s t s .

1 0 .  I n  r e p l y  t o  t h e  i n q u i r y  c o n t a i n e d  i n  t h e  l a s t  p a r t  o f  y o u r  l e t t e r ,  m y  L o r d s  

d e s i r e  m e  t o  s t a t e  t h a t  t h e  a n n u a l  c o s t  o f  H . M . S .  Egeria  i s  a b o u t  £ 1 2 , 0 0 0 ,  a n d  t h a t  

i f  a  s i m i l a r  v e s s e l  i s  p r o v i d e d  e s p e c i a l l y  f o r  t h e  p u r p o s e  o f  m a k i n g  a  c o m p l e t e  s u r v e y  

o f  t h e  b e s t  o c e a n  r o u t e  a n d  l a n d i n g - p l a c e s  t h e  c o s t  w o u l d  b e  a b o u t  £ 3 6 , 0 0 0 .  T h e  

f o r e g o i n g  e s t i m a t e  i s  i r r e s p e c t i v e  o f  t h e  v a l u e  o f  t h e  v e s s e l ,  a n d  t h e  c o s t  o f  f i t t i n g  h e r  
o u t .

*  #  #  *  *

N o .  3 5 5 7 - 6 2 / 8 8 .  [ C i r c u l a r . ]

T h e  P r e m i e r  o f  V i c t o r i a  t o  t h e  P r e m i e r s  o r  C o l o n i a l  S e c r e t a r i e s  o f  t h e

A u s t r a l a s i a n  C o l o n i e s .

P r e m i e r ’s  O f f i c e ,

S l r , M e l b o u r n e ,  2 0 t h  A u g u s t ,  1 8 8 8 .

W i t h  r e f e r e n c e  t o  p r e v i o u s  c o r r e s p o n d e n c e  r e l a t i v e  t o  t h e  d e s i r a b l e n e s s  o f  a  

s u r v e y  b e i n g  m a d e  o f  a  s u i t a b l e  r o u t e  f o r  a n  O c e a n  T e l e g r a p h  C a b l e  b y  w a y  o f  t h e  

P a c i f i c ,  a n d  t o  t h e  r e s o l u t i o n  o f  t h e  P o s t a l  C o n f e r e n c e ,  h e l d  i n  S y d n e y  i n  J a n u a r y  l a s t ,  

o n  t h e  s a m e  s u b j e c t ,  I  h a v e  n o w  t h e  h o n o u r  t o  r e q u e s t  t h a t  y o u  w i l l  b e  s o  g o o d  a s  t o  

i n f o r m  m e  w h e t h e r  y o u r  G o v e r n m e n t  w i l l  b e  p r e p a r e d  t o  c o n t r i b u t e  t o w a r d s  t h e  c o s t  

o f  t h e  p r o p o s e d  s u r v e y  o n  t h e  b a s i s  o f  t h e  C o n f e r e n c e  r e s o l u t i o n  r e f e r r e d  t o .

I t  m a y  b e  w e l l  t o  p o i n t  o u t  t h a t  t h e  c i r c u l a r  d e s p a t c h  o f  t h e  R i g h t  H o n o r a b l e  

t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s ,  d a t e d  1 s t  M a y  l a s t ,  c o n t a i n s  a n  e s t i m a t e  o f  t h e  

c o s t  o f  s u c h  a  s u r v e y  i f  c a r r i e d  o u t  b y  t h e  I m p e r i a l  G o v e r n m e n t .

I  h a v e ,  & c . ,
D .  G i l l i e s ,

P r e m i e r .
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A P P E N D I X  I .

(C o n te n t s  of a  P a m p h l e t  e n c l o se d  i n  M b .  S a n d f o iid  F l e m in g ’s L e t t e r  of 4 th  N o v e m b e r , 1 8 8 6 .)

ORDER IN  COUNCIL IN  REFERENCE TO TH E ESTABLISH M ENT OF TELEGRAPHIC 
CONNECTION BETW EEN TH E A U STRALIAN COLONIES, CANADA AND

GREAT BRITAIN.
Privy Council, Canada,

kIR> _ _ _ Ottawa, 10th June, 1886.
Bj diiection of the Righc Honorable the President of the Council, I  forward you a copy of an Order 

in Council, dated 8th June, 1886, with respect to the subject of the proposed establishment of telegraphic 
communication by cable from the Australian Colonies, for your action and co-operation as therein expressed.

I  have the honour to be, Sir,
Your obedient servant,

The Hon. Sir C h a r l e s  T u p p e r , G.C.M.G, C.B., J o h n  J  M c G e e

High Commissioner for Canada, Clerk, Privy Council.
9 Victoria Chambers, London, S.W.

CANADA.
Certified copy of a Report of a Committee of the Honorable the Privy Council, approved by His Excellency 

the Governor-General in Council, on the 8th June, 1886.
On a memorandum, dated 22nd May, 1886, from the Minister of Public Works, submitting a com

munication from the High Commissioner for Canada in London, enclosing a copy of a circular addressed by 
the Colonial Office to the Agents-General of the Australian Colonies, on the subject of the proposed estab
lishment of telegraphic communication by cable from those colonies to San Francisco; the last paragraph of 
which is as follows:—

“ In view of the completion of the Canadian Pacific Railway, it would seem to deserve considera
tion whether such a cable, if constructed, might not more advantageously have its terminus in British 
Columbia,”

The Minister represents that several communications have been received from Mr. Sandford Fleming, 
C.E., setting forth the scheme of a company, represented by him, to connect either Queensland or New 
Zealand with Vancouver, B.C., by way of Fiji and Hawaii, by which it appears that the estimated cost of 
the cable would exceed £2,000,000 (say 10,000,000 dols.); and that as it is the intention of the company to 
very greatly reduce the rates at present existing for telegraphic messages between England and Australia, 
thê  company would require assistance from the different Governments interested, in the shape of a subsidy, 
which is roughly estimated at about £70,000 per annum for a period of about 20 years. Mr. Fleming 
represents that the Governments interested in the project are Canada, Great Britain, India, Victoria, New 
South Wales, New Zealand, South Australia, Queensland, Tasmania, Western Australia, Hawaii, and Fiji, 
and states that advances have already been made towards some of the Agents of the Australian Colonies, 
with a view to having the tenninus of the proposed cable in British Columbia instead of San Francisco’ 
which have been favorably received. Mr. Fleming suggests that as Canada is greatly interested in estab
lishing direct telegraphic communication with Australia, India, and the East, it would be advisable that this 
Government should take the initiative in the matter, and invite a conference of the Agents of the Colonies 
interested to discuss the subject.

The Minister, agreeing with the suggestions made as to the advantages likely to accrue to Canada 
from the establishment of direct cable communication between British Columbia and the East, and that it 
would be advisable that this Government should take the initiative in the matter, recommends that advan
tage be taken of the Colonial and Indian Exhibition, now being held in London, and the presence in that 
city of representatives from the colonies interested, to obtain an expression of opinion on the project, and 
that the High Commissioner for Canada be requested to invite a conference of the Agents-General of all 
the colonies interested, and ascertain how their respective Governments would be disposed to act in the 
matter, and what amount of assistance they would be prepared to give; also, that the High Commissioner 
should ascertain from the Imperial authorities what assistance might be expected from them on behalf of 
the United Kingdom and India, and that the High Commissioner report the result of his inquiries as 
speedily as possible.

The committee concur in the report of the Minister of Public Works and the recommendations 
therein made, and submit the same for your Excellency’s approval.

The committee further recommend that the High Commissioner be instructed to put himself in 
communication with the Secretary of State for the Colonies, and endeavour to secure the co-operation of 
Her Majesty’s Government on the subject.

(Signed) J o h n  J . M c G e e ,
Clerk, Privy Council.

D i r e c t  T e l e g r a p h i c  C o m m u n i c a t i o n  b e t w e e n  A u s t r a l i a , C a n a d a , a n d  G r e a t  B r i t a i n .

Batt’s Hotel, Dover-street,
London, 10th July, 1886.

Having learned that the Canadian Government has instructed you to confer with the representatives 
in London of the other Governments interested in the projected telegraph communication between Australia 
and the United Kingdom, by what may be termed the Canadian route, I  beg leave to submit the accom
panying documents bearing on this important question.



I  desire to direct your attention more particularly to the enclosed memorandum, of date, London, 
1st July. In this document I have ventured to explain the views I have formed with respect to the 
projected telegraphic communication and the principles upon which a company may be organised for carry
ing out the undertaking.

I  have consulted a number of capitalists, as well as experts in ocean telegraphy, and have quite 
satisfied myself that, with a very moderate Government subsidy, a substantial company can be formed to 
establish and work the new line of telegraph on the principles laid down in that memorandum.

The whole capital of the Company, to complete an independent telegraphic connection between 
Great Britain, Canada, New Zealand, and the Australian Colonies, may be placed at £2,500,000.

This capital may be divided into two parts—viz., £1,500,000 to bear a low rate of interest, secured 
for 25 years by Government subsidies; £1,000,000 to be share capital, apportioned between Australian, 
Canadian, and English capitalists.

This capital will be ample for the whole undertaking. With regard to the Restoration Sinking Fund, 
I  have consulted some of the best experts on ocean telegraphy on the general question, and I  learn that 
opinions are rapidly changing with respect to the life of modern cables. The first cables laid may be 
considered to have been, to a large extent, experimental, and advantage may now be taken of the very large 
experience gained.

I t  is found that in ordinary cases the breakages are apt to take place within a comparatively few 
years after the cables are laid, and that, once properly repaired, faults are not likely to 'recur.

The opinion is gaining ground that the life of a cable, as now made, instead of being ten or twelve 
years, is more likely to be double that period. As the conductors and insulating materials employed are 
practically indestructible, it is difficult to conceive that a cable, after lying 20 or 25 years at the bottom of 
the ocean, performing its functions satisfactorily, will not continue to be serviceable for an indefinite period. 
I  mention these views to show that there does not appear to be any sufficient reason for burdening an 
enterprise at its inception by providing a large Sinking Fund for restoration at a very early date. Be that 
as it may, the soundness of the principles I  have laid down in the memorandum cannot be gainsaid.

We are aiming to establish a work which will result in all future years in a great saving to each 
Colony. I t  is suggested that each Colony, in proportion to the saving effected, should set aside a small 
portion of the money so saved to keep the work which effects the economy, in an efficient condition. For 
every hundred pounds saved, ten pounds, or perhaps eventually five pounds or less, is proposed to be funded 
to cover possible contingencies.

With regard to the probable earnings for revenue purposes, it will be seen, on reference to the memor
andum of 6th April, that the foreign business of the Australian Colonies for the year 1889 is estimated to 
be 85,000 messages, or about 850,000 words. I t  is not to be expected that the whole traffic will come to 
the new line, for the existing telegraph company will undoubtedly reduce its charges in order to retain a 
share of the business.

Let us assume that the business will be equally divided, and that the new Company will only have 
half of the 850,000 words; this will give 425,000 words, and we may reckon this business at four shillings 
per word, as the terms made with the Canada Pacific Railway Company will admit of “ through ” messages 
being sent at that rate.

425,000 words at 4s. ... ... ... ... ... £85,000
Less cost of working and land service, say ... ... ... 40,000

Giving a balance of ... ... ... ... ... £45,000

Equal to 4 | per cent, on £1,000,000. This estimate is for the first year the line can be in operation. On 
careful examination it will be seen that the estimate is an exceedingly moderate one, no allowance having 
been made for the great impulse which will undoubtedly be given to telegraphy and general business by the 
large reduction in charges.*

There cannot be a doubt that the earnings will go on greatly increasing, while the Avorking expenses 
will increase but little. I t  would not be at all a high estimate to double the net earnings in a very few 
years. This would give 9 per cent, on the whole share capital, and it may be assumed as certain that the 
increase would continue year by year.

I  havre explained that a subsidy is needed for the purpose of securing a million and a half of pounds 
at a low rate of interest. If the Government subsidies be sufficient to provide a sinking fund to pay off 
the £1,500,000 in tAventy-five years, it would be proper to carry all excess of revenue over a given 
dividend, say over 7 or 8 per cent., to the Restoration Sinking Fund.

Tt will be noted, as one of the proposed conditions, that not only will the charges on messages be 
reduced to less than half the present rates, but that messages sent by any Government shall be trans
mitted free to the full amount of its subsidy. This feature will place it in the poAver of each contributing 
Government to receive directly back each and every year its full proportion of the subsidy contributed.

I  r e s p e c t fu lly  su b m it  th a t  th e  sc h e m e  a b o v e  o u t lin e d  i s  p e r fe c t ly  p r a c tic a b le ;  i t  w i l l  no doubt find 
w a rm  a n d  a c t iv e  h o s t i l i t y  on  th e  p a r t o f  th o s e  p e c u n ia r ily  c o n n e c te d  Avith th e  e x is t in g  te le g r a p h  com pany  
— th o s e  w h o s e  p o lic y  h a s  b e e n  to  m a in ta in  h ig h  ra tes  in  order to  se c u r e  la r g e  p ro fits . S u c h  o b jec tio n s as 
th e y  m a y  o ffer  sh o u ld  h a v e  l i t t le  w e ig h t  in  vieAV o f  th e  g r e a t  I m p e r ia l a n d  C o lo n ia l a d v a n ta g e s  w h ich  the

* Referring to the recent great reduction in charges between London and Mew York, the Report of the Directors of 
the Direct United States Cable Company for the six months ending 30th June last states: “ So far the reduction has 
resulted in more than doubling the volume of traffic, and the Directors are not without hope that with a revival of trade it 
may be still farther increased.” The Report of the Anglo-American Telegraph Company also states that the traffic has 
increased over 110 per cent, since the rates Avere reduced.
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new undertaking will secure. The better policy for the companies to adopt will bo to lower charges on 
messages and derive profits from the greatly augmented business which will certainly follow.*

The terms and conditions which I have indicated would undoubtedly command the organisation of 
a substantial and energetic Company to carry out this new and important undertaking in the most satisfactory 
manner.

I  have the honour to be, Sir,
Your obedient servant,

S i r  C h a r l e s  T u p p e r ,  G.C.M.G., C.B., S a n d f o r d  F l e m i n g .
H igi-i C o m m i s s i o n e r  f o r  C a n a d a .

T e l e g r a p h  b e t w e e n  A u s t r a l i a , C a n a d a , a n d  G r e a t  B r i t a i n .

Memorandum by Sandford Fleming.
1. I t is proposed that a Company be formed for the purpose of establishing telegraphic communica

tion between Australasia and Great Britain by a new and independent line. This new telegraph is projected 
to traverse lauds and seas beyond the control of any Power likely to prove hostile to the British Empire.

2. I t  is proposed that a chain of electric cables be laid across the Pacific Ocean, to connect the 
Australian group of Colonies with Vancouver, the western terminus of the Canadian Pacific Railway. The 
cables to land at such intermediate islands as may be found suitable for mid-stations.

3. Arrangements have already been made with the Canadian Pacific Railway Company for the 
transmission of all through telegraph business between the Pacific and Atlantic Oceans on extremely 
favorable terms.

4. I t  is proposed to acquire complete control of one of the existing Atlantic cables landing on the 
shores of Canada, or to lay a new cable from Canada to Great Britain.

5. The whole line may be divided into three great Sections, viz.:—
(A.) The Pacific Section.

This section will consist mainly of electric cables, the lengths of which after allowing for slack will 
approximately be as follows :—

(1) Brisbane or Sydney to North Cape, connecting at the former with the Australian telegraph Knots.
system, at the latter with the telegraph system of New Zealand ... ... ... 1,300

(2) North Cape to one of the Fiji Islands ... ... ... ... ... 1,300
(3) Fiji to Fanning Island ... ... ... ... ... ... ... 2,270
( 4 )  Fanning Island to one of the Sandwich Islands ... ... ... ... 1,260
(5) Sandwich Island to Barclay Sound or Port San Juan, Vancouver Island ... ... 2,730
(6) Barclay Sound, across Vancouver Island and the Strait of Georgia to Vancouver City,

the terminus of the Canadian Pacific Railway ... ... ... ... ... 100

Geographical miles ... ... 8,900

(B.) The Canadian Section.
This section will extend along the Canadian Pacific Railway and the Inter-Colonial 

Railway to connect with an Atlantic cable. If  it be found necessary to lay a new 
Atlantic cable, the land line will probably terminate at Gaspe in the province of
Quebec. Distance from Vancouver to Gaspe Statute miles ... ... 3,4.50

(C.) The Atlantic Section.
A new Atlantic cable from Gaspe vid the Straits of Belle Isle to Ireland Geographical

miles ... ... ... ... ... ... ••• ••• 2,450
6. These three great sections connected, and the business under one management, it will be possible 

to reduce permanently the charges on messages to the lowest practicable rates, and thus render the line of 
the greatest commercial utility. I t  is believed that the reduction in rates contemplated, and rendered 
possible by the satisfactory terms agreed upon with the Canadian Pacific Railway Company, will give a
great impetus to telegraphy and promote the development of intercolonial intercourse and commerce.

7. The arrangements proposed, and the terms agreed upon, will admit of messages being sent from 
Australia to Great Britain on the opening of the new line at less than half—eventually, it is believed, at one- 
third—the charges at present exacted.

8. While the new line, established as set forth, will stimulate commercial activity between the 
countries to be connected, its political, naval, and military value will be very great indeed. It is well known 
to naval and military commanders that no reliance can be placed on the permanency of communications by 
way of the Mediterranean and the Red Sea, audit becomes obvious that the line through Canada may, during 
any emergency, assume incalculable importance. The cable across the Pacific will always be removed from 
the theatre of European complications. I t  will not only be a direct means of communication between the 
Australian Colonies and the Mother Country, but if an emergency arises to render every wire through Europe 
and Egypt useless, it will still be possible to communicate with India; indeed, every British station between 
South Africa and Port Hamilton may continue in telegraphic connection with London.

9. To secure advantages so great—and it is difficult to say whether in a commercial, political, naval, 
or military aspect the advantages would be greatest—Government aid and co-operation is necessary; but as 
there are twelve Governments more or less interested in the undertaking, moderate assistance from each will 
suffice._______________________________________________________ ______________________________

* Since the date of this letter the Reports of the Associated Atlantic Cable Companies for the past half-year have been 
published. They generally favour this new policy. The low tariff introduced has resulted in a very much larger augmen
tation of traffic than was anticipated as a first result. “ The unexpected increase in the volume of traffic immediately upon 
the introduction of the Sixpemiy Tariff has induced the Directors to consider the expediency of adopting permanently a 
system of low rates. . . .  It is obviously their interest to encourage a very large traffic at low rates. R eport A .  A .  
Tel. Company.



1 . The Government of Great Britain. 7.
2. ,, „ Canada. 8.
3. „ ,, Hawaii. 9.
4. „ Fiji. 10.
5. ,, New Zealand. 11.
6. ,, New South Wales. 12.

10. The following Governments arc interested in the new line of telegraph:—
e Government of Queensland.
„ ,, Victoria.
„ „ South Australia.
„ „ Western Australia.
„ „ Tasmania.
,, ,, India.

Of these Hawaii has offered twenty thousand dollars a year (say £4,000) for fifteen years to be con
nected telegraphically with San Francisco, and it may be assumed that that subsidy will be available to 
the proposed company. The principal assistance, however, will require to be furnished by Great Britain 
and her Colonies.

11. I t  is proposed that Government aid should be directed to two main objects, viz. :—(1) To 
secure the establishment of the cables across the Pacific Ocean ; (2) To provide for their permanent 
efficiency.

The first main object—the establishment of the cables across the Pacific—can be effected if the 
Government assistance takes the form of an annual subsidy sufficient in amount to pay a low rate of interest 
and provide for amortization on a large portion of the capital required for this section of the undertaking. 
The remaining capital may be share capital, and will have to depend for dividends on earnings.

12. The perpetual efficiency of the cables can be maintained in another way. I t has been customary 
to make provision for this purpose out of earnings, but this course necessarily has a tendency to keep rates 
for the transmission of messages high. The policy recommended is to reduce traffic rates to a minimum, 
and, in order to do so, earnings should be charged with as little as possible beyond working expenses. It 
is therefore suggested that the renewal and duplication of the cables may be effected by a special provision. 
In  the memorandum attached hereto (6th April, 1886), it is clearly shown that the establishment of this 
new line in the manner set forth will result in a very large saving in the gross foreign telegraph business of 
all the Colonies it will serve. A comparatively small percentage of the savings so effected would provide 
for renewing, duplicating, and maintaining the cables in perpetual efficiency. I t is proposed, therefore, that 
a restoration fund be provided from this source. Taking as a basis for computation the difference between 
present charges and reduced charges, probably five per cent, or less will eventually be found sufficient; but 
it is suggested that at first ten per cent, of the savings accruing to each colony should annually be funded 
for the purpose set forth. If after a period of ten or more years it be found that less than ten per cent, will 
effect the desired purpose, a smaller percentage of the savings may be carried to the restoration fund. The 
object in view is to provide sufficient, but no more than sufficient, to restore the cables whenever they may 
become unserviceable, and to maintain the line of communication in the highest condition of efficiency for 
the business to be transacted.

13. These provisions assented to it will be possible, immediately on the cables being laid, to adopt 
a scale of charges for ordinary messages between the Australian Colonies and Great Britain of four 
shillings per word, press messages at half or considerably lower rates. I t  is proposed that Government 
messages be transmitted free of charge to the full amount of the subsidy and to take precedence of all other 
business.

Batt’s Hotel, Dover-street,
London, 1st July, 1886.

(Appended to Letter dated London, 10th July , 1886.)

C a n a d i a n  a n d  A u s t r a l ia n  C a b l e .

Memorandum submitted to the Canadian Government by Sandford Fleming.

Ottawa, 6th April, 1886.
A few years back attention was directed by the undersigned to the importance and practicability of 

connecting Great Britain telegraphically with China, India, Japan, and the Australian Colonies, by a line 
passing through Canada, and by one or more cables laid in the Pacific Ocean.

The subject was reverted to last year in a letter dated 20th October, 1885, addressed to the Premier, 
the Eight Honourable Sir John A. McDonald.

Since these dates the Canadian Pacific Eailway Company has completed a line of telegraph from the 
Atlantic to the Pacific, thus establishing an important section of the original scheme, leaving to be com
pleted only the cable across the Pacific.

The Australian Colonies are already connected telegraphically with England by way of Port 
Darwin, Singapore, Penang, Madras, Bombay, Aden, Alexandria, and through the Mediterranean Sea. 
The charges for messages are, however, very high, and there is always danger of interruption to business 
when political events assume a threatening attitude in Egypt or in Europe.

A cable from the Australian Colonies, vid Fiji and the Sandwich Islands, to Vancouver, the western 
terminus of the Canadian Pacific Eailway, would connect them telegraphically with England by a line which 
would have the great advantage to every British interest of being entirely removed from all European compli
cations. Moreover, a very large aggregate saving in the cost of transmission would be effected.

The Australian Colonies were first connected with England in November, 1872, consequently 
the following year (1873) was the first year the International line was in operation. The business 
in 1873 consisted of 8,952 messages to and from the colonies. The last returns are for 1884, when the 
messages sent and received reached 48,896 ; showing an extraordinary development in eleven years, aver- 
aging an annual increase of 40 per cent. This increase may, however, be abnormal, and, as the last three 
years of the period show a more moderate growth, it will be safe to take the latter as a basis on which to 
estimate future business.
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The number and cost of messages between the Australian Colonies and Europe, for the three years 
referred to, was as follows:—

No. of Messages. Cost.
!882   39,175   £225,567
1883 ... ... 43,334 ... ... 251,277
1884 ... ... 48,896 ... ... 270,766

These results give a fair indication of the steady growth of the business under the present high
tariff.

The annual increase in the number of messages is equal to 12^ per cent., and the average cost of 
each message sent during the three years 1882, 1883, and 1884, is £5 13s. 9d.; the charge of ordinary 
•messages per word (between Sydney and London) being 10s. 10d., Government messages 8s., and press 
messages 6s. 7d.

The undersigned has brought the question of a cable from Vancouver to Australia before the Board 
of Directors of the Canadian Pacific Railway, and has succeeded in effecting arrangements of a most satis
factory character. This company will, within a few weeks, have telegraphic connexions with all the 
principal points in the United States, including all the important cities on the Pacific coast, and will be able 
to transmit messages on such terms as will enable the Pacific Cable Company to secure practically the 
entire business between the continent of America and the Australian colonies. The cable leading from Port 
Darwin, in the direction of India, will, moreover, enable the new company to command a vrery large share, 
if not all, the business between America and Asia.

It will be practicable under these arrangements with the Canadian Pacific Railway Company to 
transmit messages between the Australian Colonies and England at considerably less than one-half, possibly 
at one-third, the present charges, and between the colonies and all the important cities in the United States 
and Canada at one-quarter the rates now exacted.

I t is proposed, immediately on the Pacific cable being laid, to lower the charges on ordinary messages 
between Australia and England from 10s. lOd. to 4s. per word. This reduction will bring the cost of an 
average message from £5 13s. 9d. down to £2, and, without doubt, will give a very great impetus to tele
graph business. I t  is not easy to estimate with any approach to accuracy what increase would result from 
this cause—men of experience in such matters are of opinion that the business would probably be doubled; 
but even if we limit our expectations to its ascertained normal growth, and base our calculations on a steady 
increase of traffic of only 12^ per cent, per annum, we shall see that the advantage of the new line to the 
Colonies will be immense.

The latest returns, with 12̂ - per cent, per annum added, give 85,000 messages for 1889. Assuming 
that the new cable would then be laid, and the Canadian route in operation throughout, the estimate for a 
series of years would be as follows :—

xr < at r -i Saving effected, being the
No. of Messages based difference between £5  13s. 9d.
on an annual growth and £ 2 , 0r £3  13s. 9d. per

Message.of 12J per cent.

1889
1890
1891
1892
1893
1894
1895
1896
1897
1898

Total

85.000
95.000 

107,000
119.000
133.000
148.000
166.000 

• 186,000 
208,000 
234,000

1,481,000

£313,400
350,275
392,550
438,800
490,420
542,050
612,125
685,875
767,000
862,000

£5,456,497

It will thus be seen that, without taking into account any additional increase in the number of 
messages which the great reduction in charges would undoubtedly produce, a very great saving would be 
effected in the Australian business. If the estimate be well founded, it would amount to £5,456,497 within 
the first ten years, being an average saving of over half a million pounds per annum.

The new line, when established, will form a connexion through South Australia with Port Darwin, 
and thence by existing telegraph lines with Asia and Africa. I t  is obvious, therefore, that it possesses a 
peculiar interest to the Imperial Government, as it will afford the means of communicating, not only with 
the Australian Colonies independently of lines passing through the Mediterranean, but also with India and 
every British station between Hong Kong and South Africa.

Canada has already done much towards establishing the new line of telegraph between Great 
Britain, Australia, and Asia. She has, by an enormous expenditure in connexion with her national 
railway, brough Vancouver within telegraphic reach of England, and she has thus rendered it a compara
tively easy task to complete the whole connexion. I t  has cost in all about £40,000,000 of public and 
private money to establish the railway and its adjunct the telegraph, by which Vancouver has attained the 
commanding position which it occupies in respect to the Pacific Cable scheme. The Pacific Cable is, 
however, in some degree a corollary to the line across the continent, and it is reasonable to expect that the 
Canadian Government will readily co-operate in its establishment.

The following Governments are more or less interested in the undertaking: —
1. The Government of Great Britain.
2 .
3.
4.
5.
6.

Canada.
Hawaii.
Fiji.
New Zealand.
New South Wales.

D

7. The Government of Queensland.
8. „ „ Victoria.
9 . „ South Australia.

10. „ „ Western Australia.
11. „ „ Tasmania.
12. „ „ India,



I t will not be possible to carry out the undertaking by a private company without G-overnment 
assistance. As electric cables are perishable, provision must be made for renewing or duplicating them 
when circumstances require it, I t is also obvious that the reduced charges which are proposed will require 
a greatly increased business to yield a sufficient profit to meet dividends on capital. The company would, 
theretore, require a subsidy for a term of years, or until the business increased to such a'volume as to render 
the line self-sustaining; but as the subsidy would be borne by so many Governments, it would fall lightly 
on each.

The first step to be taken is to ascertain to what extent the several Governments would be disposed 
to co-operate in establishing the work.

(Appended to Letter dated London, 10th Ju ly , 1886.)

T e l e g r a p h  f r o m  C a n a d a  to  A u s t r a l i a .

Letter to the Premier o f Canada by Sandford Fleming.
S ir , Ottawa, 20th October, 1885.

I  had the honour a few years back to submit to the Canadian Government a scheme for forming a 
great Inter-Colonial and Inter-Continental telegraph system, a prominent feature of which was the laying 
of an electric cable across the Pacific Ocean, from the western coast of British Columbia to Asia. The 
great object which the scheme had in view was the establishment of an unbroken chain of telegraphic 
communication between England and Japan, China, India, Australia, New Zealand, and South Africa, 
directly through Canada, thus connecting telegraphically all the great British possessions in every quarter of 
the globe without passing through Europe.

The accompanying memorandum, dated London, Nov. 20, 1882, together with the documents sub
mitted by the Secretary of State to the Canadian Parliament on the 20th February of the same year, will 
recall to your recollection the important public objects which the scheme bad in view, and the efforts then 
made to carry it out. You are aware that through various causes these efforts proved unsuccessful; but 
the time which has elapsed has in no way lessened the importance of the project, or rendered it more 
difficult of accomplishment.

The political events which have so frequently assumed a threatening attitude in Europe, the diffi
culties which are never entirely absent in Egypt, point to the constant danger of interruption to existing 
communications by the Red Sea, and the immense importance of securing an independent line of telegraph 
removed from all Eastern complications. The projected line, extending from England through Canada to 
the Pacific coast, in the Province of British Columbia, and thence across the Pacific to Asia and the Aus
tralian Provinces, would supply an independent line of communication so much desired, and in so doing 
would indirectly, but it is held very materially, strengthen the military and naval power of Great Britain, 
while it would directly promote the highest interests of every one of the great Colonial possessions.

Within the present year, an overland line of telegraph will be completed along the route of the 
Canadian Pacific Railway, thus spanning the American continent, and there are a number of electric-cables 
in operation across the Atlantic from England to Canada. The Canadian Pacific Railway Company have 
expressed a desire to facilitate the despatch of through telegraphic business along their line in every possible 
way, and are prepared to enter into a permanent agreement, which, with the competition existing on Atlantic 
lines, will secure exceedingly low tariff rates between England and the coast of British Columbia. There 
only remains to he established the submarine telegraph across the Pacific Ocean.

When the accompanying memorandum was issued, it was thought that the Pacific cable should 
follow a northern route by the Aleutian Islands and Japan. I t  was generally believed that in the great 
central area of the Pacific Ocean sub-aqueous rocky ledges and coral reefs prevailed to such an extent as to 
render the establishment and maintenance of an electric cable practically impossible. That opinion was 
based on an imperfect knowledge of the physical character of the Pacific Ocean, and on the charts which 
at one time were strewn with islands, reefs, and shoals, many of which were inserted on doubtful authority, 
and have consequently been omitted from the latest publications. Since then, also, it may be supposed that 
submarine telegraphy is better understood. Be that as it may, the view is now entertained that it may not 
be absolutely necessary to follow a northern route, and that the successful establishment of an electric cable 
running directly from British Columbia to the Australian Provinces may be quite within the range of 
practicability.

There are, indeed, extensive coral reefs in the central and southern Pacific; but the most authentic 
hydrographic information establishes that those reefs are generally in great groups, separated by wide and 
deep depressions, free from obstructions. I t  is further revealed by the latest bathymetric data that those 
depressions or troughs present (as far as ascertained) a sea floor precisely similar to that of the Atlantic, 
so suitable for submarine telegraphy. Those ocean depressions, alike by their geographical position and 
their continuity, open up the prospect of connecting Canada and Australia by a direct cable. The course 
of the cable would be from Vancouver to the Fiji Islands, touching at the Sandwich Islands and Fanning 
Island as mid-,stations. From the Fiji Islands, a cable connexion would be formed with the existing Aus
tralian and New Zealand telegraph sytems.

Whatever route be followed by the cable across the Pacific, the object will be to bring the group of 
Australian Colonies into direct connexion with Canada, and secure a means of communication between 
them and England independent of all lines passing through or in proximity to Europe. Messages will be 
conveyed by the new line at lower rates than are now exacted, and the immediate effect which must follow 
its establishment is manifest. The cost of telegraphing between Australia and England will be reduced, 
intercourse will be facilitated between the sister Colonies and Canada, and an impulse given to commercial 
activity.

Apart altogether from the political advantages of the new independent telegraphic connexion, the 
gain to the general commerce of the Colonies which it would serve would justify them in co-operating with 
Canada in promoting the undertaking.

The undertaking may be promoted by the several Governments agreeing to give for a term of years 
a subsidy sufficient to induce a company to embark ip it. The subsidy may be a fixed sum, contributed in
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equitable proportions, or it may be dependent on the business transacted by each respective colony and on 
the reduction in rates which would follow immediately on the line going into operation. ’

I t is quite obvious that .the gross foreign telegraph business of any one colony, reckoned at the 
difference between the present high rates and the reduced charges, would produce a considerable aggregate 
sum. That sum might be taken to represent the year’s savings accruing to the colony from the establish
ment of the new line of telegraph, and it would obviously well repay that colony to share the amount so 
saved with the Telegraph Company. Suppose the accrued saving" so reckoned in any one year to be 
£50,000, a moiety to the company as a subsidy would be £25,000, while the colony itself would gain a 
direct pecuniary benefit from the undertaking to a like extent. The illustration as presented will explain 
the principle on which a subsidy may be based.

Among the British possessions in the southern hemisphere directly interested in the work are Fiji, 
Tasmania, New Zealand, Western Australia, Queensland, New South Wales, South Australia, and Victoria. 
I  venture to think that their co-operation with Canada in the manner set forth would, without difficulty 
and with no great delay, secure to them and to the whole British colonial system all the political and 
commercial advantages to result from the projected line of communication.

As the contemplated work is of special importance to the Mother Country and all her Colonies, I  trust 
I  may be allowed to entertain the hope that you will be pleased to bring the subject under the notice of the 
respective G-overnments.

I  have the honour to be, Sir,
Your obedient servant,

The Bight Hon. Sir John A. Macdonald. S a n d f o r d  F l e m in g -,

T e l e g r a p h  b e t w e e n  A u s t r a l a s i a , C a n a d a , a n d  G r e a t  B r i t a i n .

Sir, London, 19th July, 1886.
„ The undersigned, who were present at the meeting of the Agents-General on the 12th instant, 

having been requested by you to ascertain the amount of subsidy which would be necessary to enable a 
company to connect England telegraphically with Australia through Canada and the Pacific Ocean, have 
the honour to state

We have considered the whole question, and are of opinion that a substantial company can be formed 
to establish an efficient telegraph connexion on the route proposed for a total annual subsidy of £100,000 
for twenty-five years.

The subsidy may be apportioned as follows, i.e. :—
1. Great Britain, on behalf of the United Kingdom, India, and the Crown

Colonies ... ... ... ... ... ... £50,000
2. Canada ... ... ... ... ... ... 10,000
3. Queensland... ... ... ... ... ... 10,000
4. New South Wales ... ... ... ... ... 10,000
5. Victoria ... ... ... ... ... ... 10,000
6. New Zealand, Tasmania, and Western Australia ... ... 10,000

£ 100,000

Or should the Imperial Government, by an arrangement with the Colonial Governments, itself guarantee 
the whole amount, the total subsidy may be considerably reduced, as the Imperial guarantee would enable 
the company to find capital at a lower rate of interest. With such guarantee, a total subsidy of £90,000 for 
twenty-five years would suffice, and thus reduce the annual contributions.

The subsidy mentioned is calculated to pay interest on borrowed capital, and provide a sinking fund 
for its repayment in twenty-five years.

As the company would transmit all the messages of the various contributing Governments free, and 
the rates chargeable to the public for “ through” messages would not be more than one-half the present 
regular tariff charges, Great Britain and the colonies would save a much greater sum than the amount of 
subsidies above proposed.

If the several Governments agree to pay over to the company a percentage of the gross savings 
which would thus be effected by each country, the company could still further reduce the charges to the 
public.

We have the honour to be, Sir,
Your obedient servants,

D o n a l d  A .  S m it h .

R a n d o l p h  C. W a n t .

A n d r e w  R o b e r t s o n .

M a t t h e w  G r a y .

S a n d f o r d  F l e m in g .

The Honorable Sir Charles Tapper, G.C.M.G., C.B.,
High Commissioner for Canada, London.



APPENDIX II.

( C o n t e n t s  o f  a  P a m p h l e t  e n c l o s e d  i n  M r . S a n d f o r d  F l e m in g ’s L e t t e r  o f  8 t h  N o v e m b e r , 1886.)

MEMORANDUM IN  REFERENCE TO A SCHEME FOR COM PLETING A GREAT INTER
COLONIAL AND IN TER-CO N TIN EN TA L TELEG RA PH  SYSTEM  BY ESTABLISH
IN G  AN ELECTRIC CABLE ACROSS TH E PA CIFIC OCEAN.
The project of connecting England telegraphically with all her great Colonial possessions around the 

globe, by means of a line through Canada, and thence by a Submarine Telegraph to Asia, is discussed by 
the undersigned, as Engineer-in-Chief of the Canadian Pacific Railway, in his report for the year 1880, as 
follows:—

The Land Telegraph completed through Canada, and in operation from ocean to ocean, opens up a 
prospect of extended usefulness, and promises advantages which do not alone concern Canada.

A map of the world, setting forth the great telegraph lines in operation, shows that Canada is 
situated midway between the masses of population in Europe and Asia, and establishes the peculiarly im
portant geographical position which the Canadian Overland Telegraph Line will occupy.

Seven submarine cables have been laid across the Atlantic, of which two are not now in working 
order. Of the remainder, three are landed on the shores of Canada.*

England is connected with Asia by four main telegraph lines. One by way of Portugal, Spain, 
Malta, Egypt and the Red Sea. A second, passing through France, Italy, and Greece, also follows the Red 
Sea. A third traverses Germany, Austria, Turkey, Russia, and Persia. A fourth passes through Russia, 
and follows the River Amoor to the Sea of Ookhotsh. The two first touch at Aden, at the entrance of the 
Red Sea, from which point a submarine line extends to Zanzibar, Natal, and the Cape Colonies. From 
Aden the main lines are extended to India. From India two separate lines have been carried to Singapore. 
From Singapore connexions are established north-easterly to Hong Kong and Japan, and south-easterly to 
Australia and New Zealand. The rapidity with which the telegraph cables across the Atlantic have been 
multiplied, and the construction of more than 400,000 miles of land and submarine telegraphs over the globe, 
affords evidence of the work which they are called upon to perform. The few years in which these results 
have been attained indicate the rapidly-growing magnitude of telegraphic traffic, and circumstances con
clusively point to a demand for vastly-increased facilities of communication between the great centres of 
population and commerce of the world.

While, on the one hand, the telegraph has extended easterly across Europe and Asia, and, on the 
other hand, westerly across the Atlantic, the Pacific Ocean remains untraversed. The explanation may lie 
to a great extent in the fact that the character of the bed of a great part of the ocean forbids the attempt. 
In more southern latitudes the great central area of the Pacific Ocean is marked by sub-aqueous rocky 
ledges and coral reefs, the existence of which has deterred any telegraphic enterprise from being carried out. 
Submarine cables have at different times been projected to cross the Pacific, one of which was to have 
started from San Francisco to touch at the Sandwich Islands, but on account of the broken and unsuitable 
character of the ocean bed, the project, after considerable expense had been incurred, was eventually 
abandoned.

The chart of the United States Surveys (1877) of the northern part of the Pacific Ocean shows that 
a line from the north end of Vancouver Island to the Aleutian Islands, and from the Aleutian Islands to 
Japan via the Kurile Islands, has a depth averaging from 2,000 to 2,500 fathoms, and the soundings reveal 
a soft, oozy bottom, presenting similar conditions to the North Atlantic Ocean, on the plateau of which 
cables have been successfully laid.

From her geographical position, Canada presents unusual facilities for taking advantage of these 
favorable conditions, and the belief is warranted that when a submarine telegraph is laid from America to 
Asia its location will naturally be in connexion with the Canada overland telegraph to the Pacific coast.

The cable may start from one of the deep-water inlets at the north end of Vancouver Island, and 
be sunk in a direct course to Japan, or it may touch, about midway, Amlia, one of the Aleutian Islands. 
A t Yesso, in Japan, the connexion Avould be made with the Asiatic telegraphs. As an alternative route, the 
submarine line may land on one of the Kurile Islands, north of Japan, and thence extend direct to Hong 
Kong. Either course would complete the connexion with the whole Eastern telegraph system, and effect 
important results.

1. I t  would connect San Francisco, Chicago, Toronto, New York, Montreal, Boston, and all the 
great business centres of America, with China and the principal ports of Asia, much more directly than by 
the present lines of telegraph by way of Europe.

2. I t  would open a new means of communication between America and Asia, to be employed for 
purposes of general commerce, at much lower rates than by existing channels.

3. I t  would obviate the objections to lines which pass through countries where different languages 
are spoken, a circumstance which often causes error in the transmission of messages. The new line will be 
employed for the most part by the English-speaking people of both hemispheres, and consequently one 
language only need be used by the telegraph operators. Thus a fruitful source of m i s t a k e s  would be avoided, 
and the charges for transmission would be freed from all incidental additions, and reduced to the lowest 
remunerative rates.

4. I t  would complete the telegraphic circuit of the globe, and would be available for higlily-important 
scientific investigations.

5. I t  would bring Great Britain, Canada, India, Australia, New Zealand, South Africa, indeed all 
the outer provinces and the Colonial possessions of Great Britain, in unbroken telegraphic communication 
with each other, in entire independence of the lines which pass through foreign European countries. ^

6 . I t  would scarcely fail to prove of very great advantage for purposes of State, as the l in e  might be 
so established as to remain under Government control, to be immediately serviceable on any emergency.

* Since the above was w ritten , additional cables have been laid, and there are at the present tim e six  cables in working 
order from the U nited  K ingdom  to British N orth America.
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The Government of Canada has given its full consideration to the project, and has passed certain 
Orders in Council granting important concessions, and has promised every assistance in its power to carry 
out the undertaking. Correspondence has at various times passed between His Excellency the Governor- 
General of Canada and the Secretary of State for the Colonies on the subject.

Through the intervention of the Imperial Government, the Japanese Government has granted per
mission to land the cable at a suitable point on the coast of Japan.

The Government of the United States has also given permission to land the cable on one of the 
Aleutian Islands, and to use the Island as a mid-station.

The Parliament of Canada has authorized the Canadian Government to incorporate the undersigned-, 
and such •persons as may be associated with him, as a company for the purpose of carrying out the 
undertaking.

The importance of the scheme has from the first been recognised. The recent Egyptian war has 
established the necessity of carrying it into execution with as little delay as practicable. For a period last 
summer there was a complete interruption to postal and telegraph service, through Egypt, with India, China, 
Australia, South Africa, and the East. The war was happily brief, and this interruption to these services 
between England and her Eastern possessions was terminated by a brilliant campaign. The interruption, 
however, was of value, as it confirmed the soundness of the views of General Lord Wolseley on the question 
of communication with the East. Not long since, that distinguished authority publicly expressed his con
viction that it would be unwise and suicidal to depend on the existing telegraph system as a means of com
munication with our Eastern possessions. All far-seeing men, who, like Lord Wolseley, consider the 
question, must attach the utmost importance to this proposal to establish a telegraphic communication 
through the Dominion of Canada with the Eastern Empire.

Last summer, when the two cables in the Fed Sea, and from the Red Sea to Bombay, were rendered 
entirely useless, the only means of communication was by the line passing through Germany, Russia, and 
Persia. I t  is not difficult to judge how far that line could be relied on in the event of a general, or even 
a partial, Mahometan rising, or any European complication whatever.

I t is held that the projected submarine telegraph across the Pacific Ocean, from the western cost of
Canada, would accomplish the following objects :—

1. I t would establish the link at present wanting to complete an unbroken chain of Electric Telegraphs 
to connect Great Britain and her Dominions in ever quarter of the globe, without passing through or 
approaching Europe or the Mediterranean.

2. In connexion with the vitally important question, “ .The Defence of the Empire,” it would 
establish an alternative means of communication between London and Asia, Australia and South Africa. I t  
would form a telegraphic connexion between England, the Indian Empire, and Eastern possessions, 
independent of existing lines, all of which pass through foreign countries, Russian or Mahometan, countries 
which are not always friendly, and which are liable at any time to become hostile.

3. I t  would promote colonial intercourse with the Mother Country, and assist in developing and
facilitating general commerce.

4. It" would advance the general interests of Canada, by directly connecting the Dominion, tele
graphically, with all the other great British possession in both hemispheres.

5. I t  would assist in bringing into prominence portions of the British Dominions, embracing Van
couver Island and British Columbia, which, for all practical purposes, are at the present time the most 
distant of our Colonial possessions.

6. There cannot be a doubt that the projected undertaking would materially serve the interests of 
British commerce.

7. Whatever complications may arise in Europe, or whatever might be going on around the Medi
terranean, it would unquestionably secure the safety and certainty of telegraphic connexions between the 
Mother Country and every one of her great possessions.

In view of the foregoing considerations, it may be assumed that the Imperial Government would 
desire to see the telegraph established.

It has been found that ordinary mercantile telegraph business is not sufficient, at the present time, 
to induce capitalists to take up the project, purely as a commercial enterprise. Assistance, for a limited 
period, is therefore required.

The Canadian Government is deeply interested in the success of the scheme, and has undertaken to 
facilitate its establishment and give every assistance in its power.*

The Japanese Government, being also interested, it is believed will readily facilitate the carrying 
out of the project, and it is reasonable to expect will assist financially to a moderate extent.

If one of the Aleutian Islands be adopted as a mid-station for the cable, the enterprise would benefit 
the United States, by supplying telegraphic service with the territory of Alaska. There are good grounds 
for expecting that the Government of the United States will offer a small subsidy for this service.

But it is obvious, from what has been set forth, that, in the general interests of the Empire, Her 
Majesty’s Government is more deeply interested than any other in the success of the scheme. I t is not 
unreasonable to hope, therefore, that in accordance with the policy adopted with respect to other lines of 
electric cable the Government of Great Britain will be disposed to assist in this instance. Assistance will 
only be required until mercantile and ordinary traffic be developed to such an extent as to render the work 
self-sustaining. _ .

Assistance may take the form of a guarantee of Government telegraphic business, or its equivalent 
value in a subsidy, for a fixed term of years. Assuming that a subsidy be given, it might be arranged that al 
Government messages be carried at agreed rates in reduction of the amount of subsidy until it e
extinguished. . . ,  .

Such an arrangement, together with assistance from the other Governments mentioned, would be a 
security against loss, and would form a basis for raising the capital necessary to establish the line m a
satisfactory manner. . .

All a v a ila b le  information has been obtained with respect to depth of water, character of the bottom, 
and landing-places, and it is believed that the proposed route is the shortest and best, if not the only

* Vicle Nos. 1, 2, 3, and 4, appended to th is document



practicable general route for laying a cable across the Pacific.* The total distance on the great circle, 
from the point on Vancouver Island at which it is intended to start to the proposed landing-place in Yesso, 
is 3,622 nautical miles, divided into two spans by landing on one of the Aleutian Islands. With the 
necessary allowance for slack of 20 per cent., the length of cable would be about 4,400 miles. The cost has 
been variously estimated at from £1,250,000 to £1,750,000.

I t  is evident that the whole outlay w'ould scarcely exceed the cost of a single iron-clad ship of war; 
and comparatively small assistance from the Government would enable a company to establish a work 
which would add incalculable strength to Great Britain as a great naval power.

S a n d f o r d  F l e m in g .
Empire Club, Grafton-street, London, 20th November, 1882.

DOCUMENTS APPENDED.
L Minute of the Privy Council of Canada, dated 17th June, 1880.
2. „ „ „ „ „ 7th July, 1880.
3. „ „ ,, „ ,, 8th December, 1880.
4. „ „ „ „ „ 26th July, 1882.
5. Report of Commander Hull, R.N., on the proposed Route of the Cable across the Pacific

Ocean.
6. List of Official Documents, in reference to the Scheme, submitted to the Parliament of

Canada, 29th February, 1882.

No. 1.
M i n u t e  o f  t h e  P r iv y  C o u n c il  o f  C a n a d a ,  d a t e d  1 7 t h  J u n e , 1880.

Copy of a Report of a Committee of the Honorable the Privy Council, approved by His Excellency the
Governor-General in Council, on the 17th June, 1880,

On a Memorandum dated 20th May, 1880, from the Honorable the Minister of Railways and Canals, 
representing that a proposition has been received from Mr. Sandford Fleming, having in view the extension 
of the Pacific Railway Telegraph to Asia by submarine cable.

That the scheme which has been treated at length by Mr. Fleming, in his last report as Engineer- 
in-Chief of the Canadian Pacific Railway, comprises the formation of a company, and the grant of certain 
concessions on the part of the Canadian Government, namely—

1st. The exclusive privilege of landing a submarine cable on the Pacific coast of Canada.
2nd. The privilege of placing a wire for cable business on the posts of the Pacific Railway when 

erected, and that Mr. Fleming requests that these concessions may be made to himself individually as an 
initiatory step.

That the report of the Chief Engineer of Government Railways in operation holds that great 
advantage would accrue to Canada through the carrying out of this scheme.

The Minister accordingly, upon such report and the advice therein contained, recommends that the 
concessions stated be granted to Mr. Fleming, upon the following conditions :—

1st. That a substantial commencement of the work be made within three (3) years, and that the 
cable be laid across the Pacific Ocean within five (5) years from the date of the completion of the overland 
lines.

2nd. That after the cable connexion is made, the submarine telegraph be satisfactorily maintained 
for purposes of traffic, and be operated efficiently.

3rd. That unless otherwise authorized by the Governor-General in Council, the maximum rates of 
charges be not higher than those mentioned in Appendix No. 24 of the Canadian Pacific Railway Report of 
1880, above referred to.

4th. That the Government reserve the right to take possession of the whole at any time after 
completion, upon payment of a sum equal to the capital expended, together with a reasonable percentage 
added.

5th. That the suggested terms of arrangements be subject to the approval of Parliament.
The Committee submit the above recommendation for Your Excellency’s approval.

Certified, J .  O. C o t e , Clerk P.C.

No. 2.
M i n u t e  o f  t h e  P r iv y  C o u n c il  o f  C a n a d a , d a t e d  7 t h  J u l y , 1880.

Copy of a Report of a Committee of the Honorable the Privy Council, approved by His Excellency the
Governor-General in Council, on the 7th July, 1880,

On a Memorandum, dated 2nd July, 1880, from the Honorable the Minister of Public Works, sub
mitting that the accompanying memorial has been addressed to His Excellency the Governor-General, by
S. Fleming, C.M.G., Civil Engineer, respecting a projected scheme to connect the Atlantic Telegraph 
system with that of Asia, by means of an overland line through the Dominion of Canada, and an electric 
cable across the Pacific Ocean.

That, as an initiatory step, the Canadian Government, by an Order in Council, dated 17th June, 
1880, has conceded to Mr. Fleming, on certain conditions, the exclusive privilege of landing a submarine 
cable on the Pacific Coast of the Dominion, and the placing of a wire for Cable business on the line of the 
Canadian Pacific Railway. That Mr. Fleming, in his memorial, states that it will not be possible to take 
any practical step for the commencement of that undertaking until the spot for landing the cable has been

* Vide  N o. 5. Nautical Report by Commander H ull, R .N .
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definitely secured, and he, therefore, solicits the intervention of His Excellency the Governor-General with
the Imperial Government, to open negotiations with the Japanese Government e B h e r t o t a S K
one of the smaller islands of the Kurile group to the British Crown, or for securing the landing privileges 
necessary for the success of the undertaking. ° jjnvuegeb

That the project of Mr. Fleming is one deserving serious consideration.
The Minister, therefore, recommends that His Excellency the Governor-General may be pleased to 

cause a copy of the memorial in question, and of the other documents accompanying it, to be transmitted to 
the Imperial Government for their favorable consideration.

T h e  Committee submit the above recommendation for Your Excellency’s approval, and fu rth er  
recommend that Sir A. T. Galt be instructed to communicate with the Colonial Minister on the subject.

The Hon. Minister of Public Works. Certified, J . 0 . Cote, Clerk P.O.

No. 3.

M i n u t e  o f  t h e  P r iv y  C o u n c il  o f  C a n a d a , d a t e d  8 t ii  D e c e m b e r , 1880.
Copy of a Report of a Committee of the Honorable the Privy Council, approved by His Excellency the 

Governor-General in Council, on the 8th December, 1880,
On a Report, dated, 6th December, 1880, from the Hon. the Minister of Public Works, stating that a 
memorial, addressed to His Excellency the Governor-General by Mr. Sandford Fleming, has been referred 
to him through the Hon. the Secretary of State.,

That the said memorial sets forth that, by an Order in Council dated the 17th June, 1880, certain 
concessions were granted to the memorialist, having in view the promotion of the establishment of electric 
cable communication between British Columbia and Asia.

_ That it is represented that steps are now being taken by the Imperial Government, in order to the 
obtaining of permission, to land a cable upon the shores of Japan; and that, prior to the introduction of the 
scheme to the notice of capitalists, it is advisable that more detailed information than is at present possessed 
should be obtained respecting the waters through which the cable should be laid, and the shores whereon 
its landing may be effected.

That Mr. Fleming suggests that, in order to avoid the heavy expense which would be entailed by 
the sending out of a special vessel for this purpose, permission might be sought from the Imperial Govern
ment whereby the services of one Her Majesty’s ships stationed in the North Pacific waters may be utilized, 
through the extension of one of her ordinary cruises, for the obtaining of the information required.

Concurring in the views expressed by Mr. Fleming, and believing the object to be one of much import
ance, the Minister recommends that the necessary steps be taken for the submission to the Imperial Govern
ment of a request On the part of this Government that the services of one of Her Majesty’s ships may be 
conceded for the purposes indicated.

The Committee concur in the foregoing recommendation, and submit the same for Your Excellency’s 
approval.

Certified, J . 0 . Cote, Clerk P.C.
Hon. Minister of Public Works.

No. 4.

M i n u t e  o f  t h e  P r iv y  C o u n c il  o f  C a n a d a , d a t e d  2 6 t h  J u l y , 1882.
Copy of a Report of a Committee of the Honorable the Privy Council for Canada, approved by His 

Excellency the Governor-General in Council on the 26th July, 1882,
On a Report, dated 21st July, 1882, from the Minister of Public Works, stating that Mr. Sandford Fleming 
represents that, in consequence of the war cloud over Egypt, a most opportune time has arrived for promot
ing the Asiatic Cable scheme, for which he obtained a Charter from Parliament. That at any moment the 
telegraph by the Red Sea may be cut, and traffic and intercourse completely interrupted between England 
and her Eastern possessions, which evidently shows the necessity of an independent means of communica
tion with India, Australia, &c., one that could be relied on whatever might occur in Europe or in the 
Mediterranean.

The Minister states that Mr. Fleming also represents that a telegraph from Canada across the Pacific 
Ocean could not but be of immense value, not only to commerce but in the vitally important question, “ The 
Defence of the Empire,” and with this view he intends to bring his scheme to the notice of the Imperial 
Government.

That, inasmuch as this country, not only as a part of the Empire but also as the Dominion of 
Canada, is interested in the success of the scheme, and in order to promote the object in view, the Minister 
recommends that the Secretary of State be informed that Mr. Fleming is a gentleman of high standing and 
respectability, and that full confidence may be placed in his integrity and entire disposition to carry into 
effect any undertaking into which lie may enter.

The Committee concur in the recommendation of the Minister of Public Works, and they advise 
that a copy of this Minute, when approved, be transmitted for the information of Her Majesty’s 
Government.

J o h n  J. M cG ee,
Clerk Privy Council of Canada.



No. 5.
N a u t i c a l  R e p o r t  o n  t h e  P r o p o s e d  R o u t e  o f  t h e  C a b l e , b y  C o m m a n d e r  H u l l ,  R .N.

Remarks upon a proposed line of Telegraph Cable to be laid from Vancouver’s Island in British Colombia
to Yezo Island in Japan.

Barclay Sound, in Vancouver^ Island, and Akishi Bay, in Yezo, may be taken as two eligible ports 
for the termini.

Barclay Sound is in lat. 48° 48' N. long. 125° 13' W. Akishi Bay is in lat. 43° 2' N. long. 144°
52' E. The length of an arc of a great circle between these ports is therefore 3,543 nautical miles.

This arc, entering the Aleutian group, near the northern end of Unalashka Island, passes north of
the chain, and re-enters the Pacific Ocean just south of the Island of Agattu.

Deep-sea soundings have been taken in the vicinity of this arc by the United States Government 
and it is from these soundings that the sections have been drawn.

Captain’s Bay, in Unalashka Island, in which is situated the town of Iliuliuk, and Kyska Harbour, 
in the Island of Kyska, appear to invite attention for the establishment of an intermediate station.

Between Iliuliuk and Kyska Harbour the soundings were obtained southward of the great circle 
along the northern shore of the Aleutian Islands.

The distances of the proposed track for the cable are—
From Barclay Sound to Iliuliuk ... ... ... 1,602 miles.

Iliuliuk to Kyska Harbour ... ... ... 590 „
Kyska Harbour to Akishi Bay ... ... ... 1,430 ,,

3,622 „
I f  taken on to Hakodadi (see page 20 of this report), add ... 212 • „

3,834 „

Leaving Toquart Harbour, in the north-west part of Barclay Sound, the cable might pass through 
the western channel to the sea, over an average soft bottom, in depths of 25 fathoms.

The first of the deep-sea soundings will be met with about 60 miles W.N.W. (true) of the entrance 
to Barclay Sound.

In the first section drawn on North Pacific Chart, No. 787, the cable will lie over a soft and level 
bottom, in depths of from about 1,000 to 2,500 fathoms, to the meridian of 154° W., after which the ocean 
deepens to 2,910 fathoms; the cable has been here taken to the northward to endeavour to avoid the deep 
water, 3,359 fathoms to the south-east of the Skoumagin Islands. After passing the meridian of these 
islands it has been drawn to the southward, so as to avoid the rough ground at the entrance of the 
Unimak Pass.

Captain’s Bay, on the northern end of Unalashka Island, appears to offer many advantages for an 
intermediate station. The town of Iliuliuk is in this bay, and it has been used as the head-quarters of the 
United States Coast Survey Party, under W. H. Dali. There are eight villages in Unalashka, of which 
Iliuliuk is the chief. In 1867 there were 570 people living on the island, of which 309 resided at 
Iliuliuk.

In  Mr. Dali’s report, Ulakhta Harbour, known .as Dutch Bay, is spoken of as having good holding
ground in soft black mud and shell in 14 to 16 fathoms.

The prevalent winds in winter are south-east, and bring rain and fog. North-east winds bring clear 
weather, and north and north-west, snow. The heaviest gales are said to come from the south-west. The 
winds generally veer from east to south and west. Squalls blow with considerable force. Skim ice, 
destructive to boats, will form on a calm winter’s night, but it is broken up by the first breeze. No ice 
obstructs the entrance to Captain’s Bay. Earthquakes are said to be frequently experienced.

A southerly current appears to set constantly along the coast of the Alaska peninsula with a velocity 
of about one mile an hour, but it runs with more force through the Akutan and Unalga passes. To the 
northward of the Aleutians the current is said to set to the westward.

Westward of Unalashka is the volcanic island of Bogoslov, which rose from the sea in 1792. A reef 
of submerged rocks is said to extend to this island from Unmak, but Mr. Dali found no bottom with 800 
fathoms when on the line of this reef. The cable has been drawn to the northward of Bogoslov.

From Iliuliuk to Kyska Island the soundings are taken along the north shore of the Aleutian Islands, 
and are consequently irregular, the greatest depth being 1,755 fathoms off the Island of Kasatochu. From 
Tanga Island to Kyska, a distance of 160 miles, no soundings have been taken.

The cable has been drawn to Kyska Island, as it is reported to possess an excellent harbour, perfectly
protected from all winds, with good holding ground, a moderate depth of water, and a level floor of sandy 
mud. The island, however, is uninhabited.

If a second station is not required upon the Aleutians, the cable might follow the arc of the great 
circle from Iliuliuk to meet the deep-sea soundings off Aguttu. Judging from the soundings obtained in 
Behring Sea, less water might be found upon this track than along the shores of the Aleutian chain.

Soundings have been obtained westward of Tanaga, but they are to the southward of Amchitka, and 
the Rat Islands.

A line of soundings on the arc of the great circle above referred to would be extremely valuable. 
They could be easily obtained in the summer, by a trained officer, provided with Sir William Thomson s 
sounding machine, in one of Her Majesty’s ships.

The other islands that afford facilities in the Aleutian group are Atkha, Amlia, and Adakh.
Atkha is the principal island of the group. 300 people were living here in 1867. Nazan Bay on 

the east, and Korovinsky on the west side were examined by Mr. Dali, but he does not report favorably on 
either. The contour of the south coast of this island, drawn for Admiral Lutke (see Lutke’s voyages) by 
an intelligent native, shows several deep bays and possible harbours, but there is no more reliable informa
tion ; they have not been examined by sailors.

On the south side of Amlia Island, the island next eastward of Atkha, about sixteen miles from 
the east end of Amlia, is the port of Svetchnikoff. In this bay surroundings iof from sixteen to five 
fathoms were found over a sandy bottom. There is a village on the west end of Amlia.



Adakh, to the westward of Atkha, has a good harbour known as the Bay of Islands; this was 
examined by Mr. Dali, who speaks of an excellent anchorage, with good holding ground, and shelter 
behind Avhat proved to be an island forming part of an archipelago, which closes the mouth of a very larce 
and beautiful bay, known as the Bay of Islands.” A sketch of this anchorage was made. Adakh Islandns 
uninhabited.

In 18G7 there were 2(M people living on Attn, the western island of the Aleutian chain.
F i0111 Kyska the cable is diawn to the southward to meet the line of deep-sea soundings. Between 

Rat Islands and Agattu two shoal casts, of 303 and 332 fathoms, were obtained over a bottom of black sand. 
After passing the meridian of Agattu the ocean suddenly deepens, and in long. 171° E. the great depth of 
4,037 fathoms was found; from this it shoals to 1,777 fathoms in 167° E., after which it gradually deepens- 
to 3,754 fathoms. J 1

The soundings then lie along the eastern shore of the Kurile Islands, depth varying from 317 to 1,445 
fathoms. About 100 miles to the south-east of these islands very deep" water is found; the soundings 
showing 4,041 and 4,655 fathoms.

Shoaler water may be found by sounding farther to the northward, between Attu Island and Kam
chatka, towards Behring Island, but from the general nature of the bottom in these regions, it is to be feared 
that a valley of over 3,000 fathoms must be crossed in taking a cable from the west end of the Aleutian 
Islands to the Asiatic Continent.

Akislii Bay, in Yezo Island, appears to form a favorable position for landing the cable. The bay is 
spacious, well sheltered, water not tco deep, with a sandy floor, and has been well surveyed by Messrs. C. 
W. Bailie and Oldfield, of the English Naval Surveying Service.

There is a Japanese settlement here, consisting of 40 Japanese and 160 Ainos. Fish are abundant. 
Junks bring provisions in summer, and overland is a path to Hakodadi.

Should it be thought advisable not to land the cable at Akishi Bay, but to carry it on to Hakodadi, 
there will be no difficulties to be overcome. From Akishi Bay (by which the cable must pass) to Cape 
Yerimo, the south-east point of Yezo, the distance is 92 miles. A line of inshore soundings, nine miles from 
the coast, show depths of from 50 to 60 feet fathoms; 30 miles from the coast no bottom could be found 
with 127 and 200 fathoms, while at 60 miles soundings were obtained in from 1,108 to 1,619 fathoms, 
mud and sand, and gravel and sand ; sixteen miles from Cape Yerimo there is 78 fathoms fine sand.

From Cape Yerimo to Hakodadi, the distance is 120 miles, the soundings from 156 fathoms to no 
bottom at 350 fathoms. This stretch, if used, makes an addition of 212 miles to the original length, making 
the total distance, Barclay Sound to Hakodadi, 3,834 miles.

From a long personal experience in the North Pacific Ocean, gained during a service of over thirteen 
yeai’s, 1845 to 1859, in Her Majesty’s discovery and surveying vessels as a navigating officer; having on 
six occasions crossed the Aleutian chain during passages made to and from Behring Strait, the Sandwich 
Islands, and the North-west coast of America; from having also made the passage to Behring’s Strait 
from the Sandwich Islands, westward of the Aleutian chain, calling at Petropaulski on the Asiatic coast; 
from having consulted the weather reports made by Mr. W. II. Dali, in Appendix No. 10 to his report of 
the Geographical and Hydrographical Explorations on the coast of Alaska, to the Government of the 
United States of America, in 1872 and 1873 ; from information obtained of the waters under consideration 
during the compilation of the present Admiralty Wind and Current Charts of the Pacific, Atlantic, and 
Indian Oceans; in fact, from my own varied experiences, and from information obtained from every avail
able source, I  am able confidently to report that the climatic difficulties to be encountered in laying this- 
cable in the North Pacific are not greater than those met with in the North Atlantic, where so many cables 
have been successfully laid.

Bad weather in both Oceans, Atlantic and Pacific, seems to be caused by the cold Arctic currents 
coming in contact with the warm streams from the south—the Gulf stream in the Atlantic, and the Kuro- 
Siwo in the Pacific Ocean. But the volume of the Arctic stream in the Pacific is very much smaller than 
that in the Atlantic, and consequently the climatic disturbance is less; besides which, the cold current from 
Behring’s Strait does not meet the warm waters of the North Pacific, until after passing the Aleutian chain, 
and in consequence there is comparative peace along the general route of the proposed cable to the north
ward of these islands.

There is one difficulty with respect to which the North Pacific is free—icebergs are unknown, while 
m the Atlantic, icebergs and field ice, during a considerable portion of the year, are continually met with.

I  would submit that more deep-sea soundings should be obtained, especially upon or near the arc of 
the great circle from Iliuliuk to Agatu Island; also northward of a line between Attu Island and Cape 
Lopatka, in Kamchatka, towards Behring Island. By this means shoaler water than that referred to by 
me in the foregoing part of the report may be found, and by a slight detour, the valley that appears to lie 
between the Aleutian Islands and the Continent of Asia may be avoided.

(Signed) T h o m a s  A. H u l l ,
Commander R.N.,

Mamre, Honor Oak, S.E., Late Superintendent of Admiralty Charts.
London, 22nd August, 1882.

No. 6.
O f f ic i a l  D o c u m e n t s  r e l a t in g - t o  t h e  S c h e m e  o f  M r . S a n d f o r d  F l e m in g  f o r  c o n n e c t in g  

C a n a d a  w t i i  A s ia  b y  S u b m a r in e  T e l e g r a p h .

Submitted to the Canadian Parliament, 29th July, 1882.
( R e t u r n  4 1 .)

1. Letter from Sandford Fleming to Sir Charles Tupper ... 14th May, 1880.
2. Report of the Chief Engineer of Railways in operation ... 20th May, 1880.
3. Order in Council ... ... ... ... ... 17th June, 1880.
4. Memorial to His Excellency the Governor-General ... )
5. Memorandum referred to in memorial to His Excellency ... > 27tli June, 1880.
6. Letter to Secretary of State enclosing memorial ... ... j
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20 . 
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'23.
24.
25.
26.
27.
28.
30.
31.
32.
33.
34.
35.
36.
37 .
38.
39.
40 .
41.
42.

Memorandum, Minister Public Works 
Order in Council 
Letter to Sir Charles Tupper ...
Letter from Department of Railways and Canals to Sandfon 

Fleming
Memorial to His Excellency the Governor-General 
Order in Council
Department Public Works to Sand ford Fleming ...
Earl of Kimberley to the Marquis of Lorne, Governor-General 
Sir. A. T. Galt to the Earl of Kimberley 
Colonial Office to Foreign Office 
Colonial Office to Foreign Office
Under-Secretary of State to the Minister of Public Works 
Department Public Works to Sand ford Fleming 
Sir A. T. Galt to Secretary of State 
Copy of Telegraph to Charge d’Affaires at Yeddo ...
Secretary of State to Minister of Public Works 
Sir A. T. Galt to Secretary of State 
Sir A. T. Galt to Secretary of State 
Colonial Office to Sir A. T. Galt 
Earl of Kimberley to the Marquis of Lorne, Governor-General 
The Foreign Office to the Colonial Office 
Memorandum by Sir Harry Parkes 
Translation of cypher telegram
Under-Secretary of State to Minister of Public Works 
Sir A. T. Galt to Secretary of State 
The Colonial Office to Sir A. T. Galt 
Department Public Works to Sand ford Fleming 
Sandford Fleming to Department of Public Works 
Earl Kimberley to the Marquis of Lorne...
The Admiralty to the Colonial Office 
Sandford Fleming to the Minister of Public Works 
Department of Public Works to Sandford Fleming...
Sandford Fleming to the Hon. II. L. Langevin 
Sandford Fleming to the Minister of Public Works 
Sandford Fleming to the Minister of Public Works 
Sandford Fleming to the Minister of Public Works

2nd July, 1880.
7th July, 1880.
22nd October, 1880.

4th November, 1880. 
4th December, 1880. 
8th December, 1880. 
13th January, 1881. 
4th December, 1880. 
2nd September, 1880. 
2nd September, 1880. 
1st December, 1880. 
28th December, 1880. 
29th December, 1880. 
9tli December, 1880. 
8th December, 1880. 
20th December, 188(1. 
30th November, 1880. 
2nd December, 1880. 
1st December, 1880. 
18th December, 1880.
14th December, 1880.
21st December, 1880. 
10th January, 1881. 
23rd December, 1880. 
22nd December, 1880. 
28th January, 1881. 
29th January, 1881. 
25th January, 1881. 
18th January, 1881. 
4th February, 1 881. 
10th February, 1881. 
15th February, 1881. 
23ixl February, J 881. 
2nd March, 1881.
10th March, 1881.

A P P E N D I X  I I I .

[ C o n f i d e n t i a l . ]

Pacific Telegraph Company Limited, 34 Clement’s-lane, 
Sir , London, April 20, 1887.

We are deputed by the Pacific Telegraph Company Limited to furnish to you, for the information 
of the Conference, a proposal which it is intended to submit on behalf of the company to the Imperial 
Governments, and to the Governments of Canada, Victoria, New South Wales, Queensland, South Australia, 
Western Australia, New Zealand, and Tasmania.

We are also deputed to attend the sittings of the Conference in person if desired, in order to give any 
further information that may be wished for.

Proposal.

The company to lay and maintain a cable from Vancouver Island to Australia, touching at the
Sandwich Islands, Fanning Island, Samoa, Fiji, and New Zealand.

The company to reduce the existing through rates from Great Britain to Australasia by at least 
one-half.

The Imperial Government and the Colonial Governments above referred to to furnish to the 
company, in such proportions as they may agree upon, a subsidy of £100,000 per annum for twenty-five 
years; each Government to have during that period the free use of the company^s cable for Government
messages to the full amount of its proportion of the subsidy at current rates.

The company to give Government messages precedence over ordinary messages.
We have, &c.,

M u r r a y  F i n c h  H a t t o n . 
R a n d o l p h  C. W a n t ,

To the Right Honorable
Sir Henry Thurston Holland, M.P., &c.
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A P P E N D I X  I V .

; [ C o n f i d e n t i a l .]

TELEGRAPH IC COMMUNICATION TO IN D IA  AND AUSTRALASIA IIY THE
CANADIAN ROUTE.

Submitted at the meetings of the Colonial Conference, London, by Mr. Sandford Fleming.
Fourteenth Day—April 27th, 1887.

In the remarks which I was permitted to submit to the Conference on the 20th instant, I confined 
myself to showing how important to Australasia and to the Empire is the establishment of an alternative 
telegraph line between the Mother Country and her great Southern Colonies. I attempted to demonstrate 
the facility with which such a line could lie secured by taking advantage of the works which Canada has 
-carried out. I  touched upon the enormous advantages which such a route possessed, owing to its geo
graphical position. I alluded to the important fact that the cables would be laid in deep water, and would 
therefore be free from natural enemies, and much more secure from the attacks of hostile vessels. I  referred 
to the commercial and political advantages which it offered in binding together the most important of the 
Colonies, and bringing into circuit nearly all the remote and outlying possessions of the Crown.

If these points be satisfactorily established, it will become a matter of importance to consider how 
such a work can best be carried out.

S u c h  u n d e r ta k in g s  a s th e  o n e  in  q u es t io n  h a v e  h ith e r to  b een  a c c o m p lish e d  b y  p r iv a te  co m p a n ies  
su b sid ized  b y  G o v e r n m e n t;  an d  th ere  c a n n o t b e  m u ch  d o u b t th a t  th e  P a c if ic  ca b le  m ig h t be m a n u fa ctu red , 
la id , m a in ta in ed , a n d  w o r k e d  b y  a p r iv a te  c o m p a n y , a id ed  b y  a rea so n a b le  su b s id y , so  as to  g iv e  a fa ir  
return to  th e  OAvners, w h ile  se c u r in g  to  th e  p u b lic  g r e a t ly  red u ced  c h a r g es .

It may, however, be asked, Is there no better means of securing even more fully through the medium 
of a private company all the benefits which the new line would confer ?

The one other way is for the interested Governments themselves to undertake the work, and I  
think it can be clearly shown that the desired results can in this manner be more satisfactorily and more 
cheaply obtained. In this opinion I  am greatly strengthened by a memorandum submitted by the repre
sentatives of New Zealand, and yesterday placed in the hands of members of the Conference. The memo
randum to which I  refer has been prepared by the Postmaster-General of New Zealand, and bears date 
February 5, 1887. In much that it contains I  cordially concur.

I  think I  am correct in stating that some thirteen years ago all the telegraphs in India were handed 
•over to the Government, and have since then been managed by a department under the central authority. I  
believe it is found that, the system works well, and that the public are better served than they were 
before by private companies, for the reason that the public interests only are lodked to under the new 
management, while private companies very naturally regard their own interests as paramount.

I t seems to me most desirable that all cables communicating with Australasia, and all telegraphs 
within the Australasian Colonies themselves, should be under one management. How this may be accom
plished is a problem which I  venture to suggest is well worthy the attention of the Australasian Govern
ments. At the same time, I submit that it cannot be regarded with indifference by the Imperial Govern
ment or by Canada. I  do not know what are the functions of the Australasian Federal Council, but 
possibly these functions could be extended so as to embrace the general control of telegraphs.

I t  would not be at all necessary for the Australasian Colonies to control the cables all the way to 
England. It would be quite sufficient that they should control the cables proposed to be laid to Vancouver 
on one side, and on the other side that portion of the existing system which extends from Australasia as far 
as India, embracing the lines of what is known as the Eastern Extension Company. I t Avould be convenient 
to stop at India, as India separates the lines of the two companies—the Eastern Extension and the Eastern 
Telegraph Company. The Colonial Governments could not, of course, expropriate that which is private 
property ; but possibly some arrangements mutually fair, both to the public and to Amsted cable interests, 
could be reached by which the desired result Avould be obtained.

It is obvious that a comprehensive scheme such as that suggested could not be carried out without 
much consideration and negotiation, especially with regard to the manner in which the capital required 
should be raised and the proportions in which it should be borne by each separate Government. But I  am 
unable to see that the general scheme is at all impracticable. It would only be carrying out in a wider field 
the system adopted with so much success in India and in England with respect to telegraph service. In 
■endeavouring to effect such a joint arrangement there are certain leading principles which might be con
sidered.

1. It would be necessary for each of the Colonies to agree to hand oxrnr to the central authority their 
respective telegraph systems, retaining a pecuniary interest in revenue in proportion to the value of the 
works handed over.

2 . T h e  e s ta b lish m e n t  o f  a  n e w  c a b le  a c ro ss  th e  P a c if ic  w o u ld  req u ire  n e w  c a p ita l, w h ic h  m ig h t  b e  
ra ised , p o s s ib ly , on th e  jo in t  g u a r a n te e  o f  th e  C o lo n ie s  and  th e  Im p er ia l G o v er n m e n t,, a s  in  th e  c a se  o f  th e  
In terco lo n ia l R a ilw a y  o f  C an ad a . B y  su ch  m e a n s  th e  m o n e y  cou ld  be o b ta in ed  a t  th e  v e ry  lowm st ra te  o f  
in te r e st  ; an d , fo r  se v e r a l r ea so n s, i t  Avould n o t  be n e c e s sa r y  in th e  first in s ta n c e  to  la y  m ore th a n  a s in g le  
P a c if ic  ca b le  ; th e  sc h e m e  em b ra ces th e  co n tro l o f  th e  E a s te r n  E x te n s io n  lin e s , and  h e n c e  th e  lin e  from  
A u str a lia  to  V a n c o u v e r  w o u ld  r ea lly  givm a  tr ip lic a te  s e r v ic e  betAveen A u str a lia  and  E n g la n d ; m o reo v er , 
d e e p -w a te r  la id  c a b le s  are n o t l ia b le  to  th e  sa m e  in terru p tio n s  a s  shalloAV-Avater c a b le s ; in  p ro o f o f  w h ic h  I  
m ay m e n tio n  th a t  th e  te le g r a p h  from  L isb o n  a cro ss th e  A t la n t ic  to  S o u th  A m e r ic a  for th e  first ten  y e a r s  o f  
its  e x is t e n c e  d ep en d ed  Avith g r e a t  su c c e s s  on  o n ly  a s in g le  lin e  o f  c a b le  th r o u g h o u t it s  en tire  d is ta n c e .  
T h e se  c a b le s  w e r e  q u ite  r e c e n t ly  d u p lica te d  to  m e e t  th e  d em a n d s o f b u sin e ss .

The capital required to lay a single cable to Vancouver from the Australian system, reckoned at the 
low rate of interest at which money could be obtained, would, I  estimate, involve a charge of less than 
£50,000 a year.

3. N e w  c a p ita l w o u ld  l ik e w is e  b e  req u ired  to  p u rc h a se  th e  lin e s  o f  th e  E a s te r n  E x te n s io n  C o m p a n y , 
Avhenever th a t c o m p a n y  w i l l  b e  xv illin g  to  se ll  a t a  fa ir  xmlue. T h is  c a p ita l Avould a lso  be o b ta in ed  a t a loxv



rate of interest; and thus the whole connexion between India, Australasia, Canada, and Great Britain could 
bo most economically established, and it would become practicable to reduce charges on messages to the 
lowest possible tariff rates.

.As the cables of the Eastern Extension Company would be acquired largely in Imperial interests, so 
as to give an alternate line, independently of the Suez route, to India, China, and Africa, it is reasonable to 
assume that the* Imperial Government would render every assistance in securing them.

I  have said that it would not be necessary for the proposed Central Telegraph Department to con
trol cables or wires east of Vancouver. I  do not. think there would be any risk of the management bein<r 
debarred at any time from the advantages of cheap telegraphy from Vancouver to England. I  feel quite 
warranted in saying that the Canadian Pacific Railway Company would be willing to enter into an agree
ment for a long term of years to transmit Australasian messages at the low rates which I  mentioned to the 
Conference on a previous occasion.

I have not cumbered these remarks with calculations. I  have purposely avoided them, and referred 
only to principles. I f  the principles be sound—as I  believe they are—and the scheme commends itself to 
the judgment of the Conference, an important step will be gained.

Twentieth day—May 6tli, 1887.
While I cannot but regret taking up time at the close of the Conference, I  trust I  may be pardoned 

for venturing to add a few words on the general question of establishing telegraphic connexion between 
distant portions of the Empire.

The importance of the question appears to be generally recognised.

1. I t  is one, of the few subjects specially referred to in the circular of Mr. Stanhope, of date 25th 
November last, inviting the several Colonial Governments to take part in this Conference by sending 
representatives. 6

2. I t  is one of the questions to which great prominence was given in the opening address of the 
President.

3. When the matter was first discussed, on the 20th ultimo, the Postmaster-General gave utterance 
to his broad and sympathetic views, and suggested that the Conference should not break up without 
expressing in some way a decided opinion in favour of the general policy of connecting telegraphically the 
great self-governing Colonies on the Pacific; and he indicated as one of the possible results a perfect 
revolution in the communication between the Australasian Colonies and the Mother Country.

4. On the same occasion members of the Conference representing South Australia, Queensland, the 
Cape of Good Hope, Victoria, New South Wales, and New Zealand, expressed generally their warm 
sympathy Avith the objects aimed at; indeed, I  failed to learn that there Avas a single gentleman present 
who did not recognise that in the interests of the Empire the questiou is one which is well worthy of the 
greatest attention.

There Avere, however, one or two points raised Avhich I  trust I  may be allowed to refer to.

Some doubts Avere expressed as to the practicability of connecting Canada Avith Australasia by direct 
telegraph. I  do not propose to refer to the statement made by Mr. Patey as to the depth of the ocean, 
beyond saying that that gentleman has intimated to me that he was in error. I  have asked Captain Hall 
—Avho Avas attending the Conference a few days back—to be good enough to furnish all the information in 
the possession of the Admiralty on this point; and I  have no doubt he will confirm the statements submitted 
by me, as the officers of the Admiralty can, I  believe, only look to the same sources as I  did for the informa
tion which I  laid before you, viz., to the soundings made by the Tusearora and the Challenger expeditions. 
I t  must bo admitted, however, that the known facts regarding the Pacific are somewhat meagre, and it is 
really a matter of very great importance that every doubt should be set at rest by having a proper nautical 
survey made with the least possible delay.

Another point was raised by Sir John Downer, viz., that the Colony of South Australia had, with 
great enterprise, spanned the continent from south to north with telegraph w ire; that this line is a benefit 
to all the Australasian Colonies; that it was established at the sole expense of South Australia; that it is 
maintained by that Colony at a loss; that the ineAdtable result of a new telegraph across the Pacific Avould 
be to increase the loss; and, in consequence, while the other Colonies would gain by the new line, South 
Australia in a pecuniary sense would suffer.

Again, it has been felt that not a little consideration is due to the private company, the Eastern 
Extension lelegrapli Company, which has, with commendable enterprise, provided such cable communi
cation as the whole Australasian Colonies now enjoy.

I  or my own part I  fully recognise both claims; while at the same time, in view of vital Imperial 
and Colonial interests, I  regard the connexion of Canada and Australasia telegraphically as an absolute 
necessity.

The problem which is presented to us is to harmonize all interests as far as it is possible to do so ; 
and I  venture to remark that, to my mind, its solution lies in the direction indicated in the observations sub
mitted at the close of the discussion on the 27th ultimo; and I  gather, from observations which have fallen 
from several members of the Conference, that the views then set forth are not unworthy of the serious 
attention of all concerned.

The proposal is to bring all telegraph lines, constructed and to be constructed, east and south of 
India, and west and south of Canada, eventually under Government control. This appears to be the general 
idea of the Postmaster-General of N bav Zealand in his memorandum; a n d  I can scarcely think that the 
time lias not arrived when the matter should be considered, not as a commercial question simply, but as a. 
question of Imperial importance in a naval, military, and political aspect.



I  find that the length of telegraph lines in the several Colonies, as given by Mr. Charles Todd—a 
gentleman who has been long and intimately associated with telegraphy in Australia—was in the year 
1884, as follows:— J

Victoria   4,020 miles.
New South Wales ... ... ... ... 9756
South Australia ... ... ... ... 5*292 ”
Queensland ... ... ... ... 6*979
New Zealand ... ... A 9fid. ”
iasmania ... ... ... ... j 1 3 3

Western Australia ... ... ... ... 1,905 ”

Total ••• • •• ••• ... 33,349 miles.

and that the total revenue in that year was £527,734.
According to the same authority, the average cost appears to be £108 per mile; so that the whole 

cost of the 33,349 miles may be stated at about £3,600,000.
The Eastern Extension Company’s lines embrace in all 12,035 nautical miles of cable, and it will be 

remembered that Mr. Pender stated before the Conference that the average cost per mile was £184. The 
whole 12,035 miles, leckoned at that rate, amounts to £2,214,440; but if that be the first cost, the present 
value, owing to depreciation of the cables, must be considerably less, for I  find that about 6,600 miles, or 
more than half the whole length of cable owned by the company, has been laid from eleven to seventeen 
years. The actual dates when the cables were laid, and the periods they have been submerged, are as 
follows:—

Laid in 1869 ... 180 miles ; now submersed 18
1870 ... ... 2,409

”
17

1871 ... ... 2,724 16
» 1876 ... ... 1,283 11

1877 ... 864
”

10
„ 1879 ... ... 2,444 8
V 1880 ... 529 7

1883 ... 920 „ >5 4
1884 ... 502 „ 55 3

” 1885 ... 180 » » 2

Total length... ... 12,035 miles

The length of cable to connect Canada with the existing telegraph system of Australasia is placed 
at 7,600 miles, which, computed at £184 per mile (the first cost of the Eastern Extension cables, as stated 
by Mr. Pender), amounts to £1,398,400.

From these data we may estimate the first cost of all the cables and land lines between Vancouver 
and India as follows:—

New Pacific cable ... ... ... say £1,400,000
Australasian land lines ... ... „ 3,600,000
Eastern Extension ... ... ... „ 2,220,000

Total ... ... ... £7,220,000

Looking at the large revenue from the Australasian land lines, it may be assumed that, taken as a 
whole, they pay working expenses and maintenance. I t may not be necessary, therefore, to consider these 
lines in dealing with the question of new capital.

I f  we eliminate the Australian land lines, there remains £3,620,000 as the united cost of the new 
Pacific cable and the Eastern Extension system. To this amount should be added the value of repairing 
ships, stations, and other minor matters; and there ought to be deducted an allowance for depreciation of 
the existing cables. There may be various opinions on both points, but there can scarcely be a doubt that 
the round maximum sum of £4,000,000 would be amply sufficient to cover every cost necessary to establish 
the Pacific line and buy out the Eastern Extension Company’s property on fair and reasonable terms.

The interest on £40,000,000 at 3 per cent, is £120,000 per annum, but it will be obvious that the 
purchase of the Eastern Extension system would bring with it large subsidies, which would considerably

Tasmanian Cable subsidy £4,200
Malacca Cable subsidy 1,000
Australian Duplicate Cable subsidy 32,400
Manilla Cable subsidy 8,000
Ton quin Cable subsidy 10,600
Macao Cable subsidy 500

Total £56,700

As the Hawaiian Legislature has passed an Act offering 20,000 dollars a year to promote the estab
lishment of telegraph connexion with America, that sum may be considered available as a subsidy in con
nexion with the Pacific cable, making the total subsidies £60,700. If we take this sum as an asset, and 
deduct it from £120,000, it leaves a balance of only £59,300 a year to be met by the united Governments.

This estimate shows that the sum of £120,000 per annum would be required to meet interest when 
all the subsidies run out; but as the larger portion of the subsidies will not expire until the end of the 
century, it is reasonable to expect that the business will then be so enormously increased as to admit of 
paying all interest charges, largely, if not wholly, out of revenue. In the meantime the comparatively small 
sum of £59,300 per annum would be sufficient to accomplish all that is desired.

F



I have assumed the cost of the new Pacific cable and the value of the cables of the Eastern Exten
sion Company together to come to £4,000,000, but, according to the opinion of some experts, that estimate 
is too liberal. I t  is held that if proper allowance be made for the depreciation of the existing cables 
£3,000,000 would be nearer the proper value of the two systems. If a capital of £3,000,000 suffice for all 
purposes, the interest at 3 per cent, will be £90,000, from which if we deduct the total subsidies—£60,700 
—there will remain a balance of only £29,300 per annum to be provided.

Thus an annual payment ranging from £29,300 to £59,300, in addition to the existing subsidies, 
would establish the Pacific cable and provide for taking over all the cables of the Eastern Extension Com
pany. Even the maximum annual payment could not be considered burdensome divided in equitable pro
portions among the ten Governments more or less interested, viz., the Governments of Great Britain, India, 
Canada, Queensland, New South Wales, Victoria, South Australia, Western Australia, Tasmania, and New 
Zealand.

As the existing Colonial subsidies, amounting in all to £36,600, are paid by five only of the ten 
Governments interested in the larger scheme, it appears to me desirable that an arrangement should .be- 
effected by which these subsidies would be extinguished and the new capital provided on a financial basis, 
by which all the interested Governments would contribute in equitable proportions.

A scheme of this kind, by which all the telegraphs mentioned may be consolidated and brought 
within the management of one department under Government control, could, of course, only be carried out 
by the co-operation of all the Governments concerned ; but I  venture to submit that the subject is one- 
which claims earnest consideration. The scheme outlined, if carried into effect, would bring Canada within 
electric touch of Australia and New Zealand ; it would establish an alternative line from India and Aus
tralasia to England, removed as far as possible from the theatre of every European complication and 
struggle that may arise ; it would bring down charges on the transmission of messages to such moderate 
rates as would greatly facilitate intercourse and enormously develop business between Australasia, Canada, 
and the mother country; it would meet the case of South Australia, and enable that Colony to paticipate in 
the general advantages to be conferred on all the Colonies ; and it would remove all reasonable objections 
on the part of the Eastern Extension Company. In the event of that company being disinclined to reduce 
the present high charges and unwilling to enter into competition with the new line, it would have the option 
of handing over all its property and receiving for it a fair and full value. If, however, the Eastern 
Extension Company determine to reject such reasonable proposals, the amount of capital to be provided 
will be so much the less, and it will become a very easy matter for the Governments concerned to carry out 
the essentially important work of connecting Canada and Australasia telegraphically.

A P P E N D I X  V .

C o u n t r i e s  t h r o u g h  w h i c h  A u s t r a l i a n  a n d  E u r o p e a n  T e l e g r a m s  P a s s .

From Victoria to England , via Asia.

Victoria. Aden.
South Australia. Egypt.
Java. Malta.
Straits Settlements. Gibraltar.
Penang. England.
India.

When Cable between Penang and Madras (India) is interrupted, telegrams go from Penang, vid 
Rangoon and Calcutta, to Bombay, thence to Aden and as above.

C o u n t r i e s  t h r o u g h  w h i c h  A u s t r a l ia n  a n d  E u r o p e a n  T e l e g r a m s  w i l l  P a s s  on  t h e

P a c if ic  R o u t e .

Victoria. Samoa.
New South Wales. Sandwich Islands.
New Zealand. Canada.
Fiji. England.
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S U P P L E M E N T  A B S T R A C T .

No. From Whom. To Whom. Subject. Date. Page.

P.88/3014 Mr. Fysh, Premier of 
Tasmania

Mr. Gillies States that the matter of the Pacific 
Telegraph Cable Survey shall receive 
early consideration

1888. 
28 Aug. 56

P.88/3169 Mr. Fysh ... Mr. Gillies Encloses copy of a communication from 
. the Treasurer of Tasmania, giving the 

views of his Government

5 Sept. 56

Enclosure., Mr. Bird, Treasurer of 
Tasmania

Mr. Fysh ... States the position of the matter ; con
siders that the Imperial Government 
shall be again moved in re ; but that, in 
the first instance, the contributions to 
the present Cable Expenditure should 
be readjusted

3 n 56

No. 3978/88 Mr. G-illies Mr. Fysh ... Urges reconsideration of the decision 
arrived at

11 ?) 57

P.88/3239 Sir M. Fraser, Colonial* 
Secretary of Western 
Australia

Mr. Gillies Before replying to Mr. Gillies’ Circular, 
desires to learn the nature of the 
replies received from other Govern
ments

4 n 58

P.88/3257 Sir T. Mcllwraith 
Premier -of Queens
land

Mr. Gillies States that Queensland will contribute 
towards the cost of - the undertaking

8 )> 59

P.88/3262 Mr. Playford, Premier 
of South Australia

Mr. Gillies Says that his Government does not propose 
to contribute towards the cost of the 
proposed survey.

12 55 59



F r o m  t h e  P r e m i e r  o f  T a s m a n i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

P r e m i e r ’s  O f f i c e ,

S i r , ' H o b a r t ,  2 3 r d  A u g u s t ,  1 8 8 8 .

I  h a v e  t h e  h o n o u r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  2 0 t h  i n s t a n t ,  

i n q u i r i n g  i f  t h i s  G o v e r n m e n t  i s  p r e p a r e d  t o  c o n t r i b u t e  t o w a r d s  t h e  c o s t  o f  t h e  proposed 
s u r v e y  o f  a  s u i t a b l e  r o u t e  f o r  a  P a c i f i c  T e l e g r a p h  C a b l e .

T h e  m a t t e r  s h a l l  r e c e i v e  e a r l y  c o n s i d e r a t i o n .

I  h a v e ,  & c . ,

( S i g n e d )  P. 0 .  Fysh.
T h e  H o n o r a b l e  t h e  P r e m i e r  o f  V i c t o r i a .

P . 8 8 / 3 1 6 9 .  [ C o p y . ]

F r o m  t h e  P r e m i e r  o f  T a s m a n i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

P r e m i e r ’s  O f f i c e ,

S i r , H o b a r t ,  3 r d  S e p t e m b e r ,  1 8 8 8 .

I n  r e f e r e n c e  t o  y o u r  l e t t e r  o f  t h e  2 0 t i l  u l t i m o ,  i n q u i r i n g  w h e t h e r  t h i s  G o v e r n 

m e n t  w i l l  c o n t r i b u t e  t o w a r d s  t h e  c o s t  o f  t h e  p r o p o s e d  s u r v e y  o f  a  r o u t e  f o r  a n  O c e a n  

T e l e g r a p h  C a b l e  a c r o s s  t h e  P a c i f i c ,  I  h a v e  t h e  h o n o u r  t o  e n c l o s e  c o p y  o f  a  c o m m u n i c a 

t i o n  f r o m  m y  c o l l e a g u e  t h e  T r e a s u r e r ,  w h i c h  f u l l y  e x p l a i n s  t h e  v i e w s  o f  t h e  G o v e r n 

m e n t .

I  w o u l d  s p e c i a l l y  d r a w  y o u r  a t t e n t i o n  t o  t h e  s i x t h  p a r a g r a p h  o f  M r .  B i r d ’s  

l e t t e r  i n  r e g a r d  t o  t h e  s u b s i d i e s  p a i d  b y  t h e  c o n t r a c t i n g  c o l o n i e s  t o  t h e  E a s t e r n  E x t e n s i o n  

T e l e g r a p h  C o m p a n y ,  i n c l u d i n g  t h e  s u b s i d i e s  p a i d  b y  H e w  Z e a l a n d  a n d  T a s m a n i a  f o r  

t h e i r  c a b l e  c o m m u n i c a t i o n  w i t h  A u s t r a l i a ; a  q u e s t i o n  w h i c h  i t  i s  o f  i m p o r t a n c e  t o  t h i s  

c o l o n y  s h o u l d  b e  d e f i n i t e l y  d e t e r m i n e d  b e f o r e  t h e  G o v e r n m e n t  p l e d g e s  i t s e l f  t o  a  l a r g e  

e x p e n d i t u r e  f o r  t h e  p r o p o s e d  s u r v e y .

I  h a v e ,  & c . ,

( S i g n e d )  P. 0 .  Fysh.
T h e  H o n o r a b l e  t h e  P r e m i e r  o f  V i c t o r i a .

P . 8 8 / 3 1 6 9 .

[ E n c l o s u r e . ]

F r o m  t i -i e  T r e a s u r e r  o f  T a s m a n i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

T r e a s u r y ,  H o b a r t ,
T h e  H o n o r a b l e  t h e  P r e m i e r .. 3 r d  S e p t e m b e r ,  1 8 8 8 .

S i r ,

R e f e r r i n g  t o  t h e  l e t t e r  o f  t h e  H o n o r a b l e  t h e  P r e m i e r  o f  V i c t o r i a  o f  2 0 t h  

A u g u s t  l a s t ,  r e l a t i v e  t o  t h e  p r o p o s e d  s u r v e y  o f  a  r o u t e  f o r  a n  O c e a n  T e l e g r a p h  C a b l e  

a c r o s s  t h e  P a c i f i c ,  I  h a v e  t h e  h o n o u r  t o  m a k e  t h e  f o l l o w i n g  o b s e r v a t i o n s :—

1 .  A t  t h e  P o s t a l  C o n f e r e n c e  h e l d  i n  S y d n e y ,  a  r e s o l u t i o n  w a s  p a s s e d  ( N e w  

S o u t h  W a l e s  d i s s e n t i n g )  t h a t  i t  i s  d e s i r a b l e  t o  e f f e c t  a  s u r v e y  o f  a  s u i t a b l e  r o u t e  f o r  

a n  o c e a n  t e l e g r a p h  c a b l e  b y  w a y  o f  t h e  P a c i f i c ,  t h e  c o s t  t o  b e  d e f r a y e d  b y  G r e a t  

B r i t a i n ,  C a n a d a ,  a n d  t h e  A u s t r a l a s i a n  c o l o n i e s  r e p r e s e n t e d  a t  t h e  c o n f e r e n c e .



F r o m  t h e  c i r c u l a r  o f  L o r d  K n u t s f o r d ,  d a t e d  1 s t  M a y ,  1 8 8 8 ,  a n d  t h e  e x t r a c t  
f i o m  t h e   ̂ l e t t e r  o f  t h e  A d m i r a l t y  t o  t h e  C o l o n i a l  O f f i c e  w h i c h  a c c o m p a n i e d  t h e  

c n c u l a r ,  i t  a p p e a r s  (cz) t h a t  t h e  Egefia, a t  a  m i n i m u m  c o s t ,  w h i l e  s u r v e y i n g  t h e  

P a c i f i c ,  w i l l  o b t a i n  g r a d u a l l y  v e r y  m u c h  i n f o r m a t i o n  s u c h  a s  i s  r e q u i r e d  p r e l i m i n a r y  t o  

t h e  l a y i n g  o f  a  c a b l e ; (b) t h a t  t h e  c o s t  o f  m a k i n g  a  t h o r o u g h  s u r v e y  o f  t h e  b e s t  c a b l e  

r o u t e  a n d  l a n d i n g - p l a c e s  b y  a  v e s s e l  s p e c i a l l y  p r o v i d e d  f o r  t h e  p u r p o s e  w o u l d  b e  n o t  

l e s s  t h a n  £ 3 6 , 0 0 0 ) a n d  ( c )  t h a t  a s  n o  v e s s e l  i s  a t  p r e s e n t  a v a i l a b l e  f o r  s u c h  a  s u r v e y ,  

H e r  M a j e s t y ’s  G o v e r n m e n t  c o n c u r  i n  t h e  o p i n i o n  o f  t h e  A d m i r a l t y  t h a t  t h e  q u e s t i o n  

o f  a c c e l e r a t i n g  t h e  s u r v e y  m u s t  r e m a i n  o p e n  u n t i l  t h e r e  i s  a  p r o s p e c t  t h a t  t h e  f u n d s  
f o r  t h e  c o n s t r u c t i o n  o f  t h e  c a b l e  w i l l  b e  f o u n d .

3 .  F u n d s  f o r  t h e  c o n s t r u c t i o n  o f  t h e  c a b l e  a r e  n o t  l i k e l y  t o  b e  f o u n d  u n t i l  t h e  

q u e s t i o n  o f  r o u t e  h a s  b e e n  s e t t l e d  b y  p r e l i m i n a r y  s u r v e y ,  a n d ,  c o n s e q u e n t l y ,  t h e  

p o s i t i o n  t a k e n  u p  b y  t h e  I m p e r i a l  G o v e r n m e n t  a p p e a r s  t o  a f f o r d  n o  i m m e d i a t e  

p r o s p e c t  o f  G r e a t  B r i t a i n  c o n t r i b u t i n g  t o w a r d s  t h e  e x p e n s e  o f  s u c h  a  s u r v e y ,  e x c e p t  

i n  s o  f a r  a s  t h e  i n f o r m a t i o n  t o  b e  o b t a i n e d  b y  t h e  Egeria  i n  h e r  p r e s e n t  w o r k  m a y  b e  

r e g a r d e d  a s ' a  c o n t r i b u t i o n  t o  t h e  d e s i r e d  o b j e c t .

4 .  I t  a p p e a r s ,  t h e r e f o r e ,  t h a t  i f  t h e  s u r v e y  i s  t o  b e  a c c e l e r a t e d ,  i t  c a n  o n l y  b e  b y  

t h e  C o l o n i e s  o f  A u s t r a l i a  a n d  t h e  D o m i n i o n -  o f  C a n a d a  u n d e r t a k i n g  t h e  w o r k  a t  t h e i r  
j o i n t  c o s t ,  a n d  o n l y  t h e n  i f  t h e  A d m i r a l t y  c a n  s u p p l y  a  s u i t a b l e  v e s s e l .

5 .  I  t h i n k  i t  v e r y  u n d e s i r a b l e  t h a t  G r e a t  B r i t a i n  s h o u l d  b e  r e l i e v e d  o f  h e r  

e q u i t a b l e  o b l i g a t i o n  t o  s h a r e  t h e  c o s t  o f  s u c h  a  w o r k ,  a s  h e r  i n t e r e s t s  a r e  p r o b a b l y  

l a r g e r  t h a n  t h o s e  o f  a l l  t h e  c o u n t r i e s  c o n c e r n e d ,  c o m b i n e d .  I f ,  t h e r e f o r e ,  i t  b e  t h e  

j o i n t  d e s i r e  .o f  t h e  C o l o n i e s  a n d  C a n a d a  t o  p r e s s  t h e  w o r k  f o r w a r d ,  I  s h o u l d  a d v i s e  a  

f u r t h e r  u r g e n t  a p p e a l  t o  t h e  I m p e r i a l  G o v e r n m e n t  t o  f a c i l i t a t e  t h e  s u r v e y ,  a n d  b e a r  a  
f a i r  s h a r e  o f  t h e  c o s t .

6 .  B u t  i n  a n y  c a s e ,  w h e t h e r  t h e  C o l o n i e s  a n d  C a n a d a  u n d e r t a k e  t o  b e a r  t h e  

e n t i r e  c o s t  o f  t h e  s u r v e y ,  o r  G r e a t  B r i t a i n  b e a r s  a  p a r t  t h e r e o f ,  I  t h i n k  T a s m a n i a ’s  

c o n s e n t  t o  c o n t r i b u t e  s h o u l d  b e  c o n d i t i o n a l  o n  t h e  c a r r y i n g  o u t  b y  t h e  s e v e r a l  

A u s t r a l a s i a n  G o v e r n m e n t s  o f  t h e  r e s o l u t i o n  o f  t h e  l a t e  P o s t a l  C o n f e r e n c e  ( t o  w h i c h  

Q u e e n s l a n d  a l o n e  d i s s e n t e d )  t o  t h e  e f f e c t  t h a t  a l l  t h e  C o l o n i e s  i n t e r e s t e d  i n  t h e  m a i n 

t e n a n c e  o f  c a b l e  c o m m u n i c a t i o n  w i t h  G r e a t  B r i t a i n  s h o u l d  c o n t r i b u t e  o n  t h e  b a s i s  o f  

p o p u l a t i o n  t o  t h e  s u b s i d i e s  p a i d  t o  t h e  E a s t e r n  E x t e n s i o n  T e l e g r a p h  C o m p a n y  b y  t h e  

s e v e r a l  c o n t r a c t i n g  C o l o n i e s ,  i n c l u d i n g  t h e r e i n  t h e  s u b s i d i e s  p a i d  b y  N e w  Z e a l a n d  a n d  

T a s m a n i a  f o r  t h e  c a b l e  c o m m u n i c a t i o n  b e t w e e n  t h o s e  C o l o n i e s  a n d  A u s t r a l i a .  A t  

p r e s e n t ,  f o r  t h e  b e n e f i t  o f  c a b l e  c o m m u n i c a t i o n  w i t h  t h e  C o l o n i e s  a n d  G r e a t  B r i t a i n ,  

T a s m a n i a  i s  p a y i n g  o u t  o f  a l l  p r o p o r t i o n  t o  h e r  p o p u l a t i o n ,  a s  c o m p a r e d  w i t h  t h e  

C o l o n i e s  o f  A u s t r a l i a ,  a n d  w h i l e  t h i s  q u e s t i o n  o f  p o o l i n g  t h e  s u b s i d i e s  t o  t h e  E a s t e r n  

E x t e n s i o n  T e l e g r a p h  C o m p a n y ,  i n  a c c o r d a n c e  w i t h  t h e  P o s t a l  C o n f e r e n c e  R e s o l u t i o n ,  

i s  o n e  w h i c h  s h o u l d  b e  s e p a r a t e l y  u r g e d  u p o n  t h e  v a r i o u s  G o v e r n m e n t s  w h i c h  a r e  p a r 

t i a l l y  p l e d g e d  t o  i t  b y  t h e  r e s o l u t i o n  r e f e r r e d  t o ,  i t  i s ,  I  t h i n k ,  a  q u e s t i o n  w h i c h  s h o u l d  

b e  s e t t l e d  a n t e c e d e n t l y  t o  a n y  u n d e r t a k i n g  o n  t h e  p a r t  o f  T a s m a n i a  t o  c o n t r i b u t e  
t o w a r d s  t h e  s u r v e y  o f  t h e  P a c i f i c  C a b l e  R o u t e .

I  h a v e ,  & c . ,

( S i g n e d )  B .  S t a f f o r d  B i r d ,

T r e a s u r e r .

N o .  3 9 7 8 .

F r o m  t h e  P r e m i e r  o f  V i c t o r i a  t o  t h e  P r e m i e r  o f  T a s m a n i a .

P r e m i e r ’s  O f f i c e ,

S i r , M e l b o u r n e ,  1 1 t h  S e p t e m b e r ,  1 8 8 8 .

I  h a v e  t h e  h o n o u r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  5 t h  i n s t a n t ,  

w i t h  e n c l o s u r e  f r o m  y o u r  c o l l e a g u e  t h e  H o n o r a b l e  t h e  T r e a s u r e r ,  e x p r e s s i n g  t h e  

v i e w s  o f  t h e  G o v e r n m e n t  o f  T a s m a n i a  w i t h  r e s p e c t  t o  t h e  p r o p o s a l  f o r  a  j o i n t  c o n t r i 

b u t i o n  b y  t h e  A u s t r a l a s i a n  c o l o n i e s  t o w a r d s  t h e  c o s t  o f  a  s u r v e y  o f  t h e  P a c i f i c  O c e a n  

C a b l e  R o u t e ,  w h i c h  w a s  c o n v e y e d  b y  m y  c i r c u l a r  l e t t e r  o f  t h e  2 0 t h  u l t i m o .

2 .  I t  i s  w i t h  r e g r e t  t h a t  I  l e a r n  t h a t  y o u r  G o v e r n m e n t  i s  i n d i s p o s e d  ( a t  a n y  

r a t e  f o r  t h e  p r e s e n t )  t o  a s s i s t  i n  t h e  p r o p o s e d  u n d e r t a k i n g  ; b e c a u s e  t h e  o n l y  r e a s o n 

a b l e  h o p e  o f  s e c u r i n g  t h e  e a r l y  e x e c u t i o n  o f  t h i s  i m p o r t a n t  w o r k  l i e s  i n  c o m b i n e d



a c t i o n  011 t h e  p a r t  o f  a l l  t h e  c o l o n i e s ,  i n  p r e s s i n g  t h e  m a t t e r  u p o n  t h e  a t t e n t i o n  o f  t h e  

I m p e r i a l  G o v e r n m e n t .

3 .  I  b e g  t o  p o i n t  o u t ,  w i t h  r e f e r e n c e  t o  t h e  5 t h  p a r a g r a p h  o f  t h e  H o n o r a b l e  

M r .  B i r d ’s  l e t t e r ,  t h a t  t h e r e  i s  n o  a p p a r e n t  g r o u n d  f o r  b e l i e v i n g  t h a t  G r e a t  B r i t a i n  h a s  

a n y  d e s i r e  t o  b e  r e l i e v e d  f r o m  h e r  e q u i t a b l e  o b l i g a t i o n  t o  s h a r e  t h e  c o s t  o f  s u c h  
a  w o r k .

I t  i s  t r u e  t h a t  L o r d  K n u t s f o r d  h a s  a n n o u n c e d  t h e  c o n c u r r e n c e  o f  t h e  I m p e r i a l  

G o v e r n m e n t  i n  t h e  o p i n i o n  e x p r e s s e d  b y  t h e  L o r d s  o f  t h e  A d m i r a l t y  i n  t h e i r  l e t t e r  d a t e d  

4 t h  A p r i l ,  n a m e l y ,  t h a t  t h e  q u e s t i o n  o f  h a s t e n i n g  t h e  s u r v e y  b y  p r o v i d i n g  a  v e s s e l ,  

o t h e r  t h a n  t h e  Egeria  f o r  t h e  w o r k  s h a l l  r e m a i n  o p e n  u n t i l  t h e  A d m i r a l t y  i s  a u t h o r i - '  

t a t i v e l y  i n f o r m e d  t h a t  t h e r e  i s  a  r e a s o n a b l e  p r o s p e c t  t h a t  f u n d s  f o r  t h e  c o n s t r u c t i o n  o f  

t h e  c a b l e  w i l l  b e  f o u n d ,  a n d  t h a t  t i m e  i s  o f  i m p o r t a n c e  i n  I m p e r i a l  i n t e r e s t s  ; b u t  t h e r e  

i s  n o t h i n g  t o  s h o w  t h a t  ( w h e n  a  d e c i s i o n  i s  a r r i v e d  a t  w i t h  r e g a r d  t o  t h e  q u e s t i o n  o f  

t h e  a c c e l e r a t i o n  o f  t h e  s u r v e y )  t h e  I m p e r i a l  G o v e r n m e n t  w i l l  n o t  b e  p r e p a r e d  t o  c o n t r i 

b u t e  i t s  q u o t a .  I n d e e d ,  t h e  f a c t  o f  t h e  Egeria  h a v i n g  b e e n  a l r e a d y  d e t a i l e d  f o r  t h e  

p r e l i m i n a r y  w o r k  o f  t h e  s u r v e y  s e e m s  t o  b e  s t r o n g  e v i d e n c e  t o  t h e  c o n  t r a y .

4 .  A s  r e g a r d s  t h e  c o n t e n t i o n  t h a t  t h e  c o n s e n t  o f  T a s m a n i a  t o  c o n t r i b u t e  t o  t h e  

p r o p o s e d  s u r v e y  s h o u l d  b e  c o n d i t i o n a l  u p o n  e f f e c t  b e i n g  a n t e c e d e n t l y  g i v e n  t o  t h e  

r e s o l u t i o n  p a s s e d  a t  t h e  r e c e n t  P o s t a l  C o n f e r e n c e  i n  S y d n e y — t o  t h e  e f f e c t  t h a t  inter 
alia , a  d i v i s i o n  b a s e d  u p o n  p o p u l a t i o n  — o f  c o s t  s h o u l d  b e  m a d e  b e t w e e n  a l l  t h e  C o l o n i e s  

r e p r e s e n t e d  a t  t h e  C o n f e r e n c e ,  o f  t h e  c a b l e s  c o m m u n i c a t i n g  w i t h  T a s m a n i a  a n d  N e w  

Z e a l a n d ,  I  b e g  t o  o b s e r v e  t h a t ,  a l t h o u g h  t h e  r e s o l u t i o n  q u o t e d  u n q u e s t i o n a b l y  d e s e r v e s ,  - 

a n d  w i l l  d o u b t l e s s  r e c e i v e  f u l l  c o n s i d e r a t i o n  a t  t h e  h a n d s  o f  t h e  o t h e r  C o l o n i e s ,  i t  w o u l d  ‘ 

s e e m  s c a r c e l y  w i s e  t o  m a k e  i t s  s e t t l e m e n t  a n  i n d i s p e n s a b l e  p r e l i m i n a r y  t o  d e a l i n g  w i t h  

t h e  r e s o l u t i o n  f o r  t h e  s u r v e y  o f  t h e  P a c i f i c  O c e a n  C a b l e  R o u t e  w h i c h  w a s  a d o p t e d  w i t h  

t h e  c o n c u r r e n c e  o f  t h e  T a s m a n i a n  r e p r e s e n t a t i v e s  a t  t h e  s a m e  s i t t i n g  o f  t h e  C o n f e r e n c e .  

T h e  q u e s t i o n  o f  p r e c e d e n c e  d o e s  n o t  a p p e a r  t o  h a v e  b e e n  r a i s e d  a t  t h e  t i m e ,  a n d  t o  

p r e s s  i t  n o w  i s  t o  b e  d e p r e c a t e d ,  a s  o p e n i n g  t h e  d o o r  t o  s i m i l a r  a c t i o n  o n  t h e  p a r t  o f  

o t h e r  C o l o n i e s  w h i c h  m i g h t  c o n s i d e r  c e r t a i n  o t h e r  s p e c i a l  s u b j e c t s  d e s e r v i n g  o f  p r e 

c e d e n c e ,  a n d  t h u s  b a r r i n g  t h e  v ra y  t o  o n e  w h i c h  i s  o f  u n d o u b t e d  i m p o r t a n c e  t o  t h e  

i n t e r e s t s  o f  a l l .

5 .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  I  v e n t u r e  t o  r e q u e s t  y o u r  r e - c o n s i d e r a t i o n  o f  t h e  

d e c i s i o n  c o m m u n i c a t e d  i n  y o u r  l e t t e r  u n d e r  r e p l y .

I  h a v e ,  & c . ,

( S i g n e d )  D .  G i l l i e s ,

T h e  H o n o r a b l e  t h e  P r e m i e r , P r e m i e r .

H o b a r t .

P . 8 8 / 3 2 3 9 .  [ C o p y . ]

F r o m  t i -i e  C o l o n i a l  S e c r e t a r y  o f  W e s t e r n  A u s t r a l i a  t o  t h e  P r e m i e r  o f

V i c t o r i a .

C o l o n i a l  S e c r e t a r y ’s  O f f i c e ,

S i r , P e r t h ,  4 t h  S e p t e m b e r ,  1 8 8 8 .  -

W i t h  r e f e r e n c e  t o  y o u r  c i r c u l a r  l e t t e r ,  N o .  3 5 6 1 / 8 8 ,  o f  t h e  2 0 t h  u l t i m o ,  

r e l a t i v e  t o  t h e  p r o p o s e d  s u r v e y  o f  a  r o u t e  f o r  t h e  P a c i f i c  C a b l e ,  a n d  i n q u i r i n g  w h e t h e r  

t h i s  G o v e r n m e n t  w o u l d  b e  p r e p a r e d  t o  c o n t r i b u t e  i t s  s h a r e  o f  t h e  e x p e n s e  o f  s u c h  

s u r v e y ,  I  a m  d i r e c t e d  b y  H i s  E x c e l l e n c y  G o v e r n o r  S i r  F .  N .  B r o o m e  t o  r e p l y  t h a t  

b e f o r e  e x p r e s s i n g  a n y  o p i n i o n ,  t h i s  G o v e r n m e n t  w o u l d  b e  g l a d  t o  l e a r n  t h e  n a t u r e  o f  

t h e  r e p l i e s  r e c e i v e d  b y  t h e  V i c t o r i a n  G o v e r n m e n t  f r o m  t h e  G o v e r n m e n t s  o f  t h e  o t h e r  

C o l o n i e s .

I  h a v e ,  & c . ,

M a l c o l m  F r a s e r ,

C o l o n i a l  S e c r e t a r y .T h e  H o n o r a b l e  t h e  P r e m i e r , 

M e l b o u r n e ,  V i c t o r i a ,



F r o m  t h e  P r e m i e r  o f  Q u e e n s l a n d  t o  t h e  P r e m i e r  o f  V i c t o r i a .

C h i e f  S e c r e t a r y ’s  O f f i c e ,

B r i s b a n e ,  8 t h  S e p t e m b e r ,  1 8 8 8 .

I  h a v e  t h e  h o n o u r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  l e t t e r  o f  t h e  2 0 t h  u l t i m o ,  

i n  f u r t h e r  r e f e r e n c e  t o  t h e  p r o p o s e d  s u r v e y  o f  a  c a b l e  r o u t e  b e t w e e n  V a n c o u v e r ’s  

I s l a n d  a n d  A u s t r a l i a ,  a n d  t o  i n f o r m  y o u  t h a t  t h i s  G o v e r n m e n t  i s  n o w  p r e p a r e d  t o  
c o n t r i b u t e  t o w a r d  t h e  c o s t  o f  t h e  u n d e r t a k i n g .

I  h a v e ,  & c . ,

T h e  H o n o r a b l e  t h e  P r e m i e r  o f  V i c t o r i a , T h o m a s  M c I l w r a i t i -i .
M e l b o u r n e .

P . 8 8 / 3 2 6 2 .

F r o m  t h e  P r e m i e r  o f  S o u t h  A u s t r a l i a  t o  t h e  P r e m i e r  o f  V i c t o r i a .

C h i e f  S e c r e t a r y ’s  O f f i c e ,

S i r , A d e l a i d e ,  1 2 t h  S e p t e m b e r ,  1 8 8 8 .

I  h a v e  t h e  h o n o u r  t o  a c k n o w l e d g e  t h e  r e c e i p t  o f  y o u r  c i r c u l a r  l e t t e r  o f  t h e  

2 0 t h  u l t i m o ,  r e f e r r i n g  t o  p r e v i o u s  c o r r e s p o n d e n c e  r e l a t i v e  t o  t h e  d e s i r a b l e n e s s  o f  a  

s u r v e y  b e i n g  m a d e  o f  a  s u i t a b l e  r o u t e  f o r  a n  O c e a n  T e l e g r a p h  C a b l e  b y  w a y  o f  t h e  

P a c i f i c ,  a n d  t o  t h e  r e s o l u t i o n  o f  t h e  P o s t a l  C o n f e r e n c e  h e l d  i n  S y d n e y  i n  J a n u a r y  l a s t  

o n  t h e  s a m e  s u b j e c t .

I n  r e p l y ,  I  b e g  t o  i n f o r m  y o u  t h a t  t h i s  G o v e r n m e n t  d o e s  n o t  p r o p o s e  c o n t r i 

b u t i n g  t o w a r d s  t h e  c o s t  o f  t h e  s u r v e y  r e f e r r e d  t o .

I  h a v e ,  & c . ,

T h e  H o n o r a b l e  t h e  P r e m i e r , T .  P l a y f o r d .

V i c t o r i a .





P A R L I A M E N T  BUILDINGS.

R E T U R N  to an Order o f the Legislative Council,
Dated 11th Septem ber, 1888, fo r —

A RETURN showing - the sums expended as follow, up to the 31st July la s t :—

1. Gross amount spent on the Parliament Buildings.
2. Total cost of all fixtures, fittings, and furniture supplied to date.
3. Amount to be expended on the existing contract.
4. Total cost of land acquired or purchased and forming the Parliament Reserve.
5. Gross cost of all buildings, fences, including the lawn tennis court, and all other improvements

made on the Parliament Reserve.
6. Estimated cost of completing the Houses of Parliament and offices connected therewith, in

accordance with the accepted design.

( The Honorable W. A. Zeal.)

R et u r n  showing the Expenditure on Parliament Buildings, &c., to 31st July, 1888  :—

1. Gross amount spent on the Parliament Buildings
2. Total cost of all fixtures, fittings, and furniture supplied to date
3. Amount to be expended on the existing contract ... ....
4. Total cost of land acquired or purchased, and forming the Parliament

Reserve
5. Gross cost of all buildings, fences, including the lawn tennis court, and all

other improvements made on the Parliament Reserve ... ...
6. Estimated cost of completing the Houses of Parliament and offices

connected therewith, in accordance with the accepted design

£455,526 12 5
171,298 0 6
61,654 16 4

10,600 0 0

8,400 19 9

374,022 12 11

Ordered by the Legislative Council to be printed, 18th September, 1888.

C 2 . - 2 9 6 8 .





“ L A D Y  L O C H ” S.S.

R E T U R N  to an Order of the Legislative Council,
Dated 14th A ugust, 1888, fo r —

A COPY of Papers and Correspondence relating to the Application for an Engineer to be Appointed to
the Steamship “ L a d y  L o c h .”

(The Honorable W. H. Roberts.)

Ordered by the Legislative Council to be printed, 19th September, 1888.

M.85/75.
®IR> Ports and Harbors, 20th January, 1885.

I  have the honour to state that the engineer of the Despatch has been granted twelve months 
leave of absence, whereby it becomes necessary to obtain the services of another engineer. Mr. Thos. 
Rogers, who is permitted to drive the dock engine when required, is a suitable engineer for the Despatch 
and, if you have no objection to the temporary transfer of his services to this Department for the period 
mentioned, I  will take steps to recommend such transfer accordingly.

I have ascertained that Rogers is agreeable, provided that his present position in the locomotive 
branch of your Department will be open to him at the termination of the twelve months.

An early reply will greatly oblige.
I  have the honour to be, Sir,

Your most obedient servant,
(Signed) ALEX.. WILSON,

The Secretary, Victorian Railways. Engineer-in-Charge, Ports and Harbors.

85/634.- -
SiR? Victorian Railways, 22nd January, 1885.

I  have the honour to inform you that, in compliance with the request contained in your letter of the 
20th instant, the Commissioners have consented to Thomas Rogers, of the locomotive branch, being trans
ferred temporarily to your Department as engineer of the Despatch.

May I  beg that you will be so good as to state the date on which his services will be required.
I have the honour to be, Sir,

Your most obedient servant,
(Signed) P. P. LABERTOUCHE, 

Alex. Wilson, Esq., c Secretary.
Engineer for Ports and Harbors. ’

Department of Ports and Harbors,
Melbourne, 26th January, 1885.

T e m p o r a r y  E n g i n e e r  f o r  “ D e s p a t c h .”

Memo, fo r the Hon. the Commissioner Trade and Customs.
Adverting to correspondence wherein Mr. Robinson of the Despatch had been granted twelve 

months’ leave of absence, I  beg to state that he is desirous of being relieved from duty to-day.
With reference to a temporary successor, I  have made inquiries, as will be seen from correspondence 

annexed, and have ascertained that Thomas Rogers, an officer of the locomotive branch of the Railway. . 
Department, and who is employed, when required, in driving the dock engines, is available for transfer to 

C 3 . —3016.



this Department, for the period mentioned, to carry out Mr. Robinson’s duties as engineer of the Despatch 
during the latter’s absence.

I  respectfully beg to request that the necessary steps may be taken to have transfer effected as soon 
as possible.

Funds are available to pay Mr. Rogers out of 70/6, extra labour, at £20 per month.
(Signed) ALEX. WILSON,

Approved by Minister. Engineer-in-Charge, Ports and Harbors.
(Initialled) A.W.M., 12.2.85.

[ M i n u t e .]
25.2.85.

Since recommending remuneration at the rate of £20 per month, a schedule of salaries has been 
issued by the Public Service Board, and therein the minimum salary for the engineer of the Despatch is set 
down as £22. I  assume, therefore, that Rogers is entitled to the increased rate, and I  should be glad to be 
informed if such is the case.

(Signed) A l e x . W i l s o n ,
Engineer-in-Charge, Ports and Harbors.

[ M i n u t e . ]
25/3/85.

I  have seen the Public Service Commissioners, and they are of opinion the salary of this engineer 
should remain at the figure at which he was employed, irrespective of any max. or min. since adopted.

(Signed) A .  W. M u s g r o v e .

[ M i n u t e . ]
9/4/85.

Board seen again. As this case does not come under the purview of the P. S. Board, the max. and 
min. fixed by the Board has no effect, so that Rogers can be paid any salary sanctioned by the Minister.

(Initialled) A. W. M.

[ M i n u t e .]
11/4/85.

The max. and min. fixed by the P. S. Board will have the effect of making Rogers dissatisfied with 
the sum of £20 first recommended, and I  therefore now submit for the approval of the Hon. the Minister, 
that Rogers’ rate of pay be £22 per month.

(Signed) A l e x . W i l s .o n ,
Engineer-in-Chief, Harbors.

Appd. (Initialled) G-.D.L., 14/4/85.

C.85/106.
Department of Trade and Customs,

S i r , Melbourne, 16th February, 1885.
Adverting to previous correspondence, I  have the honor to inform you that the Commissioner of 

Trade and Customs has been pleased to approve of the temporary transfer of Mr. Thomas Rogers to this 
Department, in the capacity of engineer of the s.s. Despatch, during the absence, on leave (12 months), of 
Mr. F. Robinson.

I  have the honour to be, Sir,
Your obedient servant,

(Signed) A. W. MUSGROVE,
The Secretary for Railways. Secretary.

85/1543.
Victorian Railways,

S i r , Melbourne, 19th February, 1885.
Referring to yours of the 16th instant, would you be good enough to advise me of the date on which 

you will require Mr. Thomas Rogers to commence his temporary duty in your department.
I  have the honour to be, Sir,

Yours very obediently,
(Signed) P. P . LABERTOUCHE.

A. W. Musgrove, Esq.,
The Secretary, Trade and Customs.

C. 85/135.
Department of Trade and Customs,

S i r , 25th February, 1885.
In reply to your letter of the 19th instant, I  have the honour to inform you that Mr. Thomas Rogers 

commenced his temporary duties in this department, as engineer on the buoy and lighthouse tender, on the 
27 in uliimo.

I  have the honour, &c.,
(Signed) A. W. MUSGROVE,

The Secretary for Railways. Secretary,



8o/679. Accounts Branch,
Department of Trade and Customs,

24th September, 1885.
I  should like to be informed whether T. Rogers, who was appointed engineer Despatch during F. 

Robinson s leave, is being paid out of a vote of the Department.
Up to this date no salary abstracts for said salary have reached this office.

(Signed) H. E. HOLLICK,
, Acting Inspector of Accounts.

The Secretary, Trade and Customs, Mr. Wilson.

(Initialled) A. W. M.—25/9/85.

[ M i n u t e . ]

Rogers, being a temporary man, has not hitherto been included in the monthly salaries reimburse
ment, but, if necessary, his voucher can be so included. He has been paid at the rate of £22 per month, 
out of the vote for “ extra labor,” since the 27th January last.
26/9/85. (Signed) A l e x . W il s o n .

[ M i n u t e .]

Please include voucher.—(Initialled) A.W.M.—28/9/85. 
Noted and returned.—J. G-e o . M qK i e , Secretary.— 80/9/85.

C.86/420: Memo, fo r the Secretary, Trade and Customs.
Department of Ports and Harbors,

24th March, 1886.
Consequent upon the death of Francis Robinson, as reported this day, the position of engineer of 

the buoy and lighthouse tender Despatch has become vacant.
There is not any person in the department suited for the position, and, so far as I know, the only 

departments from which such an officer might be selected are the Railways, Public Works, and Defence.
The duties of engineer are at present performed by Thomas Rogers, who was temporarily obtained 

from the Railway department during the late Mr. Robinson's leave of absence, and I  am able to speak in 
the highest terms of Mr. Rogers' services during the above period, provided it does not stop the advance
ment of any officer who may have better claims, I would be glad to see him permanently appointed.

(Signed) ALEX. W ILSON,
' ’ " Engineer-in-Charge, Ports and Harbors.

[ M i n u t e . ]

I t  will be necessary to fill the vacancy. I  would beg to request that an appointment be made.
(Signed) A. W. M u s g r o v e . 

Approved.—(Initialled) W.F.W.—2/4/86. 31/3/86.

C.86/420.
Department of Trade and Customs,

S i r , Melbourne, 31st March, 1886.
I t  is with great regret I  have to report that Mr. F. Robinson, engineer on the buoy and lighthouse 

tender, died on the 21st instant.
This unfortunate event caused a vacancy in the department which it will be necessary to fill, and I 

would request that the Board will take the necessary steps.
I  enclose the usual form of request.
There is not any person in this department suited for the position, but I  would mention that the 

duties are at present performed by Thos. Rogers, who was temporarily obtained from the Railway depart
ment, during the twelve months leave of absence from which Mr. Robinson only recently returned.

Mr. Rogers is spoken of by his then superior officer in the highest terms.
I  have the honour to be, Sir,

Your obedient servant,
(Signed) A. W. MUSGROVE,

The Chairman, Public Service Board. Secretary.

B.
C.86/421. Public Service Act.

A f f l ic t i o n  f o r  a n  A p p o i n t m e n t  to  F il l  a  V a c a n c y .

The Permanent head of the Trades and Customs department informs the Public Service Board that 
a vacancy has occurred for an engineer on the buoy and lighthouse tender by the death of Francis Robinson, 
and that he has made request to the Honorable the Minister to have this vacancy filled.



The Permanent Head certifies to the Public Service Board that the filling of this vacancy is neces
sary for the carrying on of the work of the department, and request the Public Service Board to make the 
necessary nomination.

(Signed) A. W. MUSGROVE,
The Secretary, Public Service Board. Permanent Head.

31st March, 1886.

Board approves.
Board certifies and nominates.

S ir , Dockyard, Williamstown, 25th March, 1886.
As you are aware, I  obtained twelve months' leave of absence from the Railway department in order to 

take charge of the steamship Despatch, as engineer, during Mr. Robinson’s absence on twelve months’ holiday.
1 believe I  have performed the duties to the entire satisfaction of yourself and the captain of the 

vessel. My twelve months’ leave from the Railway department having expired, I  have been informed by 
the locomotive superintendent that I  will either have to leave the department or return to work. I  have, 
however, applied for an extension of three months’ leave.

Mr. Robinson having, unfortunately, died, his position has been rendered vacant, and I  now beg to 
ask that I  may be appointed permanent engineer of the Despatch.

I  entered the service of the Government on the 27th June, 1877, and for character, ability, and 
general conduct, I  can with confidence refer to the foreman of the Williamstown workshops and the 
locomotive superintendent.

I  shall feel obliged by an early decision.
I  have the honour to be, Sir,

Your most obedient servant,
A. Wilson, Esq., Engineer, Ports and Harbors. (Signed) THOS. ROGERS.

[ M i n u t e . ]  31/3/86.
Forwarded to the Chairman of the Public Service Board in connexion with my letter of even date.

(Signed) A. W . M u sg r o v e .

[ M i n u t e . ]  28/4/86.
A transfer of an officer from the Railway Department cannot be made under the provisions of the 

Public Service Act.
By order, (Signed) H. T. G om m , Secretary.

[ M i n u t e . ]  4/5/86.
Applicant informed accordingly. (Signed)—A l e x . W il s o n .

C.86/95. Department of Ports and Harbors, 31st March, 1886.
Be T e m p o r a r y  E n g i n e e r .

Memo, fo r  Secretary, Trade and Customs.
Consequent (1) upon the death of Mr. Robinson, the late engineer of the s.s. Despatch, and until his 

successor is appointed, and (2) upon the necessity for overhauling the dock-yard engines, I  have had to 
retain the services of Mr. Thomas Rogers, who acted for Mr. Robinson during his twelve (12) months' leave 
of absence, and therefore attach for approval the usual application form for temporary employment, with 
rate of wages at 14s. per day when engaged in dock-yard; £22 per month when employed on the Despatch.

(Signed) ALEX. WILSON, -
Engineer-in-Charge, Ports and Harbors.

C.86/443.
Department of Trade and Customs,

S i r , Melbourne, 2nd April, 1886.
Consequent upon the death of Mr. F. Robinson, it was necessary that an engineer for the buoy

and lighthouse tender should be employed.
Mr. Thomas Rogers was therefore engaged, and I  enclose an application for temporary employment, 

signed by him, with a request that the necessary certificate be issued.
I  have the honour to be, Sir,

Your obedient servant,
The Chairman, Public Service Board. A. W. MUSGROVE,

Secretary.

No.3147. .......
Public Service Board,

S i r , Melbourne, 5th April, 1886.
Thomas Rogers, j  have • the honour, by direction, to forward herewith the Board’s certificate for the

veraon-street, . -» • -r\ * 0  i •
Williamstown. temporary employment or an engineer on the buoy and lighthouse tender, vice I1. Kobmson,

deceased.
■- I  have the honour to be, Sir,

Your obedient servant,
The Secretary, Trade and Customs. H. T. GOMM,

Secretary.



3148. Public Service Board, 5th April, 1886.
The Public Service Board certifies that the temporary employment of an engineer for the buoy and 

lighthouse tender is required by the Trade and Customs Department.
The Board certifies that there is no person in the Public Service available for transfer.
The person whose name stands first recorded for such temporary work is Thomas Rogers.

J . M. TEM PLETO N ,)
(Signed) T. COUCHMAN, I Members.

M. H. IRVING , J
The Hon. the Minister of Trade and Customs. H. T. GOMM, Secretary.

C.85/130. Department of Ports and Harbors, 11th May, 1886.
Memo, fo r  Secretary fo r  Trade and Customs.

Referring to the vacancy caused by the death of Mr. Francis Robinson, late engineer of the buoy 
and lighthouse tender, and the correspondence connected therewith, dated the 24th March last, an engineer 
has not yet been appointed, and the duties are still being performed by Mr. Rogers, the officer who was 
obtained from the Railway Department during the late Mr. Robinsons absence in England.

As Mr. Rogers has served in all fifteen months, I  would be glad to know whether his services may 
be continued until the Public Service Board nominate an officer for the vacant position.

(Signed) ALEX. WILSON,
Engineer-in-Charge, Ports and Harbors.

B.3809/2754. [ M i n u t e , ]

Forwarded to the Public Service Board in connexion with my letter of the 31st March.
(Signed) A. W. M u s g r o v e .

13/5/86.

[ M i n u t e . ]

As Mr. Rogers has been engaged on board the buoy and lighthouse tender for more than twelve 
months, it appears to the Board to be reasonable that he shall remain until he can be relieved by the 
appointment of an engineer in accordance with the Public Service Act.

By order,
20/5/86. (Signed) H. T. Gomm, Secretary.

C.88/93.
Department of Trade and Customs,

Sir, Melbourne, 25th January, 1888.
I  have the honour to bring under the notice of the Public Service Board that the Engineer in charge 

of Ports and Harbors has reported that it would greatly conduce to the efficient working of his branch if 
the Lady Loch and the Dockyard were exempted from the operation of the Public Service Act, as regards the 
persons employed therein, from year to year, provided the status of the present employes be not interfered 
with.

I  would beg to urge the adoption of this course upon the Board, as the present system does not 
admit of dealing with the appointment of persons in a way likely to secure the most efficient men.

I  have the honour, &c.,
(Signed) A. W. MUSGROVE.

The Secretary, Public Service Board.

No. 1951.
Public Service Board,

S ir , Melbourne, 3rd March, 1888.
I  have the honour, by direction, to inform you that (in reference to your letter, 25.1.88, No. C.88/93), 

after consideration, it is decided as the best course that any particular case (such as that of engineer) re
quiring exemption, should be submitted to the Board, with the circumstances thereof, and if good reasons be 
given, the Board will favorably consider it.

I  have the honour, &c.,
(Signed) F r a n c is  R e d d i n ,

The Secretary for Trade and Customs. Pro Secretary.

[ M i n u t e .]  16/3/88.
I t  has been found that the limit with regard to age, 26 years, has prevented the steamer Lady Loch 

being manned with the best and most experienced men obtainable, in consequence thereof, the machinery 
has suffered greater deterioration. than it should have done. The vessel has also been rendered inefficient 
from the same cause, owing to the limit of choice and consequent inexperience of both firemen and seamen.

As the Board, however, are adverse to the proposal previously made, it is now recommended that 
the position of Engineer of steamer Lady Loch be exempt from year to year.

(Signed) A l e x . W il s o n ,
Engineer-in-Charge, Ports and Harbors.



C.88/378.
T.&C.88/1557.

Department of Trade and Customs,
S i r , Melbourne, 19th March, 1888.

In reply to your letter, 1951, of the 3rd instant, I  have the honour to state that it has been found 
that the limit with regard to age (26 years) has prevented the s.s. Lady Loch being manned with the best 
and most experienced men obtainable, and in consequence thereof the machinery has suffered greater 
deterioration than it should have done. The vessel has also been rendered inefficient from the same cause, 
owing to the limit of choice, and consequent inexperience of both firemen and seamen.

As, however, the Board appear to be adverse to adopting the proposal previously made, it is recom
mended that the position of Engineer of the s.s. Lady Loch be exempted from year to year from the 
operation of the Public Service Act.

I  have the honour, &c.,
(Signed) A. W. MUSGROVE,

The Secretary, Public Service Board. Secretary.

No. 2655.
Public Service Board,

S ir , Melbourne, 26th March, 1888.
With reference to your letter of the 19th instant (No. C.88/378), recommending that the position of 

engineer of s.s. Lady Loch be exempted from year to year from the operation of the Public Service Act, I 
have the honour, by direction, to inform you that the Board, having considered the matter, will exempt for 
one year any individual who may be selected as suitable for the position.

I  have the honour, &c.,
(Signed) *H. T. GOMM,

The Secretary for Trade and Customs. Secretary.

E n g i n e e r  f o r  H.M.C.S. “ L a d y  L o c h . ”

Applications addressed to the Honorable the Commissioner of Trade and Customs will be received 
up to noon on Wednesday the 2nd. day of May, 1888, from persons competent to act as Ehgineer of 
H.M.C.S. Lady Loch. , .

Applicants must not exceed forty (40) years of age.
Salary will commence at the rate of £22 per month.
Further particulars can be obtained on application to the Harbor Department, Custom House,

Melbourne. (Signed) W. F. W ALKER,
Commissioner of Trade and Customs.

Department of Trade and Customs,
Melbourne, 11th April, 1888.

P a r t ic u l a r s  re E n g i n e e r  f o r  H.M.C.S. “ L a d y  L o c h .”

Applicants must be in possession of a first-class engineer’s certificate of competency, and must 
produce satisfactory testimonials of character and ability extending over the whole period of their service 
afloat, either as engineer or assistant engineer, and must be able to prove that they have been at leas wo 
years in full charge of marine engines of 100 nominal horse-power and upwards.

The successful applicant will require to produce a certificate from the Chief Medical U cei,
certifying that he is in sound bodily health. ■

Appointment, if made^ to be during the pleasure of the Minister of Trade and Customs, but may no
extend beyond the time when the appointee shall have reached the age of sixty (60) years.

Salary to be at the rate of £22 per month, increasing to £26 per month by annual increments, at 
the discretion of the Minister of Trade and Customs.

E n g i n e e r  f o r  H.M.C.S. “ L a d y  L o c h .”

Applications, addressed to the Honorable the Commissioner of Trade and Customs, will be r.ec®jjeJ  
up to noon of Wednesday the 9th day of May, 1888, from persons competent to act as ngin 
H.M.C.S. J^ady Loch.

Applicants must not exceed forty-five (45) years of age.
Salary *will commence at the rate of £22 per month. n  ITnnse
Further particulars can be obtained on application to the Harbor Department, uus oi >

Melbourne. _
(Signed) W. F. WALKER,

Commissioner of Trade and Customs.
Department of Trade and Customs,

Melbourne, 11th April, 1888.



P a r t i c u l a r s  in re E n g i n e e r  f o r  H.M.C.S. “ L a d y  L o c h .-”

Applicants must be in possession of a first-class engineer’s certificate of competency, and must produce 
satisfactory testimonials of character and ability extending over the whole period of their service afloat, 
either as engineer or assistant engineer, and must be able to prove that they have been at least two years in 
full charge of marine engines of 100 nominal horse-power and upwards.

The successful applicant will require to produce a certificate from the chief medical officer, 
certifying that he is in sound bodily health.

Appointment, if made, to be during the pleasure of the Minister of Trade and Customs, and subject 
to any regulations (as to duration) which may hereafter be made by the Public Service Board, under the 
authority of Act 773, but may not extend beyond the time when the appointee shall have reached the age 
of sixty (60) years.

Salary to be at the rate of £22 per month, increasing by annual increments to £26 per month, at the 
discretion of the Minister of Trade and Customs.

C.88/102. Department of Ports and Harbors,
Melbourne, 16th May, 1888.

A p p l ic a t io n s  f o r  A p p o i n t m e n t  a s  E n g i n e e r  o n  B o a r d  H.M.C.S. “ L a d y  L o c h .”

Memo, fo r  the Hon. the Minister, Trade and Customs.
I  have examined the testimonials and certificates of applicants as per attached list, for the nomina

tion of engineer on board H.M.C.S. Lady Loch, and beg to submit the names of Mr. George Torry and 
Mr. William Cooper as being, in my opinion, the most competent to perform the duties of the service now 
required. , .

Mr. George Torry is at present chief engineer of the s.s. Adelaide, and has served the Adelaide 
Steamship Company as chief engineer during the past twelve (12) years. -

Mr. Wm. Cooper is at present chief engineer of the s.s. Courier, and has served Messrs. Huddart 
Parker and Go., as chief engineer, during the past five (5) years.

It may be stated that in submitting these names I  have been guided by a knowledge of their past 
services as engineer afloat, and the efficient manner in which their work as such has been performed.

(Signed) ALEX. WILSON,
Engineer in charge, Ports and Harbors.

[M in u t e s .]

This appointment was supposed to be due to Rogers, who had acted as chief engineer for the 
Department for a very long time. I  have often stated in Parliament and to members, that Rogers would be 
appointed if the law allowed it. I  have done this on the assurance of Mr. Wilson that Rogers was a 
suitable man, and that he would recommend his appointment. The Railway Department better be written 
to at once to know what Rogers lost there by acting for us.

23/5/88. : (Initialled) W. F. W.

C.88/746.
T.&C.88/3466.

Department of Trade and Customs,
S ir , Melbourne, 25th May, 1888.

I  have the honour, by direction of the Commissioner of Trade and Customs, to state that Mr. Rogers, 
who has been for some time acting as engineer to the s.s. Lady Loch, has informed him that, in consequence 
of his absence from the Railway Department, he has lost certain advantages which he would otherwise have 
been entitled to.

Mr. Walker would be glad to know if such is the case, and to what extent the loss, if any, will affect 
Mr. Rogers.

I  have the honour to be, Sir, 
v Your obedient servant,

(Signed) A. W. MUSGROVE, 
Secretary for Railways. Secretary.

88/6791.
S i r , Victorian Railways, Melbourne, 18th June, 1888.

Adverting to your letter of the 25th ultimo, C.88/746, T. and C.88/3466, in the case of Mr. 
Rogers, who is acting as engineer to the s.s. Lady Loch, I  have to inform you that Mr. Rogers has been 
seen, and he is reported to be quite satisfied that nothing has taken place in any way prejudicial to his 
interests in this Department.

I  have the honour to be, Sir,
Yours very obediently,

................................  (Signed) P .  P .  LABERTOUCHE,
The Secretary, Trade and Customs. Secretary.



I t  is evident that Mr. Rogers has sustained no loss of any kind from his temporary transfer to this 
department, as is admitted by himself. He has, therefore, no claim on this account, neither does he, 
apparently, possess the qualifications set out in the conditions referred to in the advertisement calling for 
applications.

A. W. M u s g r o v e , 
Secretary.

[ M i n u t e . ]

The engineer nominated by the engineer of Ports and Harbors better be appointed.
(Initialled) W. T. W.

11.7.88.

[ M i n u t e . ]
M r. W il s o n , 11.7.88.

Please say which of the two is recommended.
(Signed) A. W. M u sg r o v e .

[ M i n u t e . ]
13.7.88.

I  would name Mr. George Torry in making such recommendation, and, in view of the Minister’s 
Minute of the 23rd June, I  beg to explain that the conditions are altogether different to what they were 
when a desire was expressed in favour of Mr. Roger’s services being continued, inasmuch as the choice of 
engineers at that time was confined to Mr. Rogers or some unknown engineer under 26 years of age, whereas 
at the present selection is from over 40 applicants, some of whom are the most experienced engineers 
sailing too and from this port.

(Signed) A l e x . W il so n .
Engineer, Ports and Harbors.

Mr. Torry has been requested to report himself to you for duty.
H. W.

Pro Secretary. 
16. 7.

D.88/1368,
T. & C. 88/4258.

Department of Trade and Customs,
Melbourne, 13th July, 1888.

I  have the honour to inform you that the Commissioner of Trade and Customs has appointed you to 
the position of engineer of H.M.C.S. Lady Loch, subject to the following conditions, viz.:

That you produce a certificate from the Chief Medical Officer, certifying that you are in sound bodily
health.

Your appointment shall be held during the pleasure of the Minister, and may not extend beyond the 
time when you shall have attained the age of 60 years.

Your salary shall be at the rate of £22 per month, increasing by annual increments, at the discretion 
of the Minister, to £26 per month. _

You will be good enough to report yourself to Mr. Wilson, the engineer in charge of Ports and Har
bors, as soon as possible.

I  have the honour to be, Sir,
Your obedient servant.

(Signed) A. W. MUSGROVE,
Secretary.

Mr. Geo. Torry, s.s. Adelaide.
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AH TOY v .  MUSGROYE.

RETURN to an Order of the Legislative Council,

Dated 9th October 1888, fo r—

COPIES of the Arguments before, and the Judgment of, the Supreme Court in the case of
Ah Toy v. Musgrove.

(The Honorable H, Cuthbert.)

Ordered by the Legislative Council to be 'printed 9th October, 1888.

$}g ghitfiotits:
H O D T .  S .  B R A I N ,  G O V E R N M E N T  P R I N T E R ,  M E L B O U R N E .





237

AH TOY v. MUSGROVE.

B e f o r e  t h e i r  H o n o r s  t h e  C h i e f  J u s t i c e , M r .  J u s t i c e  W i l l i a m s , M r .  J u s t i c e  IT o l r o y d , 

M r .  J u s t i c e  K e r f e r d , M r .  J u s t i c e  a ’B e c k e t t , a n d  M r .  J u s t i c e  W r e n f o r d s l e y  
( a c t i n g ) .

T U E S D A Y ,  J U L Y  1 0 ,  1 8 8 8 .

T h e  p l a i n t i f f ,  C h u n  T e o n g  T o y  ( a  C h i n e s e ) ,  s u e d  M r .  A .  W .  M u s g r o v e ,  t h e  

C o l l e c t o r  o f  C u s t o m s ,  t o  r e c o v e r  d a m a g e s  f o r  n o t  b e i n g  a l l o w e d  t o  l a n d  f r o m  t h e  
s t e a m e r  Afghan i n t o  V i c t o r i a .

T h e  p l a i n t i f f ’s  s t a t e m e n t  o f  c l a i m  a l l e g e d  t h a t

1 .  T h e  d e f e n d a n t  i s  a n d  w a s ,  a t  a l l  t i m e s  m a t e r i a l  t o  t h i s  a c t i o n ,  C o l l e c t o r  o f  
C u s t o m s ,  w i t h i n  t h e  m e a n i n g  o f  “  T h e  C h i n e s e  A c t  1 8 8 1 . ”

2 .  T h e  p l a i n t i f f  w a s  a n  i m m i g r a n t  a r r i v i n g  f r o m  p a r t s  b e y o n d  V i c t o r i a  w i t h i n  t h e  
m e a n i n g  o f  “ T h e  C h i n e s e  I m m i g r a n t s  S t a t u t e  1 8 6 5 ”  a n d  “ T h e  C h i n e s e  A c t  1 8 8 1 . ”

3 .  T h e  p l a i n t i f f ,  o n  o r  a b o u t  t h e  2 7 t h  A p r i l ,  1 8 8 8 ,  a r r i v e d  i n  H o b s o n ’s  B a y  

f r o m  p a r t s  b e y o n d  V i c t o r i a  o n  b o a r d  t h e  s h i p  Afghan, t h e  s a i d  s h i p  b e i n g  a  B r i t i s h  

s h i p ,  a n d  o n e  G e o r g e  R o y  w a s  t h e  m a s t e r  o f  t h e  s a i d  s h i p ,  w i t h i n  t h e  m e a n i n g ;  o f  
“ T h e  C h i n e s e  A c t  1 8 8 1 . ”  &

4 .  T h e  s a i d  m a s t e r ,  G e o r g e  R o y ,  o f f e r e d  t o  p a y ,  a n d  w a s  a l w a y s  r e a d y  a n d  
w i l l i n g  t o  p a y ,  t o  t h e  d e f e n d a n t ,  a s  s u c h  C o l l e c t o r  o f  C u s t o m s  a s  a f o r e s a i d ,  i n  r e s p e c t  

o f  t h e  p l a i n t i f f ,  t h e  s u m  o f  £ 1 0  a s  p r o v i d e d  i n  s e c t i o n  3  o f  “  T h e  C h i n e s e  A c t  1 8 8 1 , ”  

y e t  t h e  d e f e n d a n t  r e f u s e d  t o  a l l o w  t h e  p l a i n t i f f  t o  l a n d  i n  V i c t o r i a ,  a n d  h i n d e r e d  a n d  

p r e v e n t e d  t h e  p l a i n t i f f  f r o m  l a n d i n g  i n  V i c t o r i a ,  a n d  a l t o g e t h e r  r e f u s e d  a n d  d e c l i n e d  
t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0 .

T h e  p l a i n t i f f  c l a i m e d  £ 1 , 0 0 0 .

T h e  s t a t e m e n t  o f  t h e  d e f e n c e  w a s  t h a t :—

1 . D e f e n d a n t  a d m i t s  t h e  a l l e g a t i o n s  i n  p a r a g r a p h s  1 ,  2 ,  a n d  3  o f  t h e  s t a t e m e n t  
o f  c l a i m .

2 .  H e  d e n i e s  t h a t  t h e  m a s t e r  o f  t h e  s a i d  s h i p  o f f e r e d  t o  p a y ,  o r  w a s  a l w a y s  
r e a d y  o r  w i l l i n g  t o  p a y  t o  h i m ,  a s  s u c h  C o l l e c t o r  o f  C u s t o m s ,  o r  a t  a l l ,  i n  r e s p e c t  o f  
t h e  p l a i n t i f f ,  t h e  s u m  o f  £ 1 0 .

3 .  H e  d e n i e s  t h a t  h e  r e f u s e d  o r  d e c l i n e d  t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0 .

4 .  T h e  p l a i n t i f f  w a s ,  a t  t h e  t i m e  o f  t h e  c o m m i t t i n g  o f  t h e  g r i e v a n c e s  i n
t h e  s t a t e m e n t  o f  c l a i m  m e n t i o n e d ,  a  s u b j e c t  o f  t h e  E m p e r o r  o f  C h i n a ,  a n d  o w e d  

a l l e g i a n c e  t o  h i m ,  a n d  w a s  n o t  a  B r i t i s h  s u b j e c t ,  a n d  t h a t ,  w h i l s t  t h e  s e v e r a l  A c t s  

o f  t h e  P a r l i a m e n t  o f  V i c t o r i a  m e n t i o n e d  a n d  r e f e r r e d  t o  i n  t h e  s e c o n d  p a r a g r a p h  

o f  t h e  s t a t e m e n t  o f  c l a i m  w e r e  i n  f u l l  f o r c e  a n d  u n r e p e a l e d ,  t h e  p l a i n t i f f  w a s  a  

C h i n e s e  i m m i g r a n t  w i t h i n  t h e  m e a n i n g  o f  t h e  s a i d  S t a t u t e ,  a n d  a s  s u c h  i m m i g r a n t  
h a d  a r r i v e d  i n  t h e  p o r t  o f  M e l b o u r n e  i n  a  c e r t a i n  B r i t i s h  v e s s e l  c a l l e d  t h e  Afghan, 

o f  1 , 4 3 9  t o n s  m e a s u r e m e n t ,  w h i c h  s a i d  v e s s e l  h a d  s o  a r r i v e d  i n  t h e  s a i d  p o r t

w i t h  2 6 8  C h i n e s e  i m m i g r a n t s  o n  b o a r d ,  b e i n g  2 5 4  m o r e  C h i n e s e  i m m i g r a n t s  t h a n
u n d e r  t h e  s a i d  S t a t u t e  s u c h  v e s s e l  c o u l d  l a w f u l l y  b r i n g  i n t o  t h e  s a i d  p o r t  o f  M e l 

b o u r n e .  A n d  t h e  d e f e n d a n t  f u r t h e r  s a y s  t h a t  h e  h a d  r e c e i v e d  i n s t r u c t i o n s  p r e v i o u s  t o  
t h e  a r r i v a l  o f  t h e  s a i d  s h i p  f r o m  t h e  C o m m i s s i o n e r  o f  T r a d e  a n d  C u s t o m s ,  a s  a n d  b e i n g  

t h e  r e s p o n s i b l e  M i n i s t e r  o f  t h e  C r o w n  f o r  t h e  c o l o f i y  o f  V i c t o r i a  c h a r g e d  a n d  e n t r u s t e d  
w i t h  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w s  o f  t h e  s a i d  c o l o n y  r e l a t i n g  t o  t h e  C u s t o m s  a n d  

i m m i g r a t i o n ,  t h a t  t h e r e  w a s  a n  a p p r e h e n s i o n  o n  t h e  p a r t  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  
f o r  t h e  s a i d  c o l o n y  t h a t  a  l a r g e  i n f l u x  o f  C h i n e s e  i n t o  t h e  s a i d  c o l o n y  w a s  i m m i n e n t ,  
a n d  t h a t  i n  t h e  o p i n i o n  o f  t h e  s a i d  M i n i s t e r  o f  t h e  s a i d  G o v e r n m e n t  s u c h  i n f l u x  w o u l d  

b e  a  d a n g e r  a n d  m e n a c e  t o  t h e  s a i d  c o l o n y  a n d  t o  t h e  p u b l i c  p e a c e  t h e r e o f ,  a n d  t o  H e r  
M a j e s t y ’s  s u b j e c t s  r e s i d i n g  t h e r e i n ,  a n d  w o u l d  b e  i n  a  h i g h  d e g r e e  d e t r i m e n t a l  t o  t h e i r  
i n t e r e s t s ,  a n d  t h a t  i n  t h e  o p i n i o n  o f  t h e  s a i d  M i n i s t e r  a n d  H e r  M a j e s t y ’s  s a i d  G o v e r n 
m e n t  i t  w a s  f o r  t h e  a d v a n t a g e  o f  t h e  s a i d  s u b j e c t s  s o  r e s i d i n g  i n  t h e  s a i d  c o l o n y  t h a t  
s u c h  i n f l u x  s h o u l d  b e  p r e v e n t e d ,  a n d  n o  f u r t h e r  C h i n e s e  o t h e r  t h a n  s u c h  a s  a r e  B r i t i s h  
s u b j e c t s  s h o u l d  b e  a l l o w e d  t o  e n t e r  t h e  s a i d  c o l o n y ,  a n d  t h a t  t h e  s a i d  M i n i s t e r  a n d  
H e r  M a j e s t y ’s  G o v e r n m e n t  h a d  d e t e r m i n e d  t o  r e f u s e  t o  p e r m i t  a n y  C h i n e s e  o t h e r  t h a n  

s u c h  a s  w e r e  B r i t i s h  s u b j e c t s  t o  l a n d  o r  e n t e r  t h e  s a i d  c o l o n y ,  a n d  s u c h  i n s t r u c t i o n s ,
A  2



o p i n i o n s ,  a n d  d e t e r m i n a t i o n  h a d  b e e n  b e f o r e  t h e  c o m m i t t i n g  o f  t h e  s a i d  g r i e v a n c e  b y  

t h e  s a i d  M i n i s t e r  a n d  G o v e r n m e n t  c o m m u n i c a t e d  t o  t h e  d e f e n d a n t .  W h e r e f o r e  t h e  

d e f e n d a n t ,  i n  o b e d i e n c e  t o  s u c h  i n s t r u c t i o n s  a n d  d e t e r m i n a t i o n  a s  s u c h  o f f i c e r  o f  H e r  

M a j e s t y ’s  C u s t o m s ,  a s  h e r e i n b e f o r e  m e n t i o n e d ,  b y  c o m m a n d  o f  o u r  L a d y  t h e  Q u e e n ,  

r e f u s e d  t o  p e r m i t  t h e  p l a i n t i f f  t o  l a n d  i n  t h e  s a i d  c o l o n y  o f  V i c t o r i a ,  a n d  h i n d e r e d  a n d  

p r e v e n t e d  h i m  f r o m  s o  l a n d i n g ,  a n d  w h o l l y  d e c l i n e d  a n d  r e f u s e d  t o  r e c e i v e  t h e  s a i d  

s u m  o f  £ 1 0  m e n t i o n e d  i n  t h e  f o u r t h  p a r a g r a p h  o f  t h e  s t a t e m e n t  o f  c l a i m .  A n d  t h e  

d e f e n d a n t  f u r t h e r  s a y s  t h a t  h i s  s a i d  a c t s  i n  s o  w h o l l y  r e f u s i n g  t o  p e r m i t  t h e  s a i d  p l a i n 

t i f f  t o  l a n d  i n  V i c t o r i a ,  a n d  i n  s o  h i n d e r i n g  a n d  p r e v e n t i n g  h i m  f r o m  l a n d i n g ,  a n d  i n  

r e f u s i n g  t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0  a s  a f o r e s a i d ,  w e r e  b y  h i m  s u b s e q u e n t l y  r e p o r t e d  

a n d  c o m m u n i c a t e d  t o  H e r  M a j e s t y ’s  s a i d  r e s p o n s i b l e  M i n i s t e r s ,  a n d  w e r e  b y  h i m  a n d  

b y  H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t  r a t i f i e d  a n d  a p p r o v e d  o f  a s  b e i n g  a c t s  o f  S t a t e  

p o l i c y .

T h e  p l a i n t i f f ,  i n  r e p l y ,  a s  t o  t h e  d e f e n c e ,  s a i d —

1 .  T h a t  h e  j o i n s  i s s u e  o n  p a r a g r a p h s  t w o  a n d  t h r e e ,  a n d  o n  t h e  w h o l e  o f  p a r a 

g r a p h  f o u r  a f t e r  t h e  f i g u r e s  a n d  w o r d s  u 1 , 4 3 9  t o n s  m e a s u r e m e n t . ”

2 .  H e  w i l l  o b j e c t  t h a t  p a r a g r a p h  f o u r  i s  n o  d e f e n c e ,  a s  e v e n  H e r  M a j e s t y ’s  

s a i d  M i n i s t e r  o r  s a i d  G o v e r n m e n t  c o u l d  n o t  l e g a l l y  p r e v e n t  t h e  p l a i n t i f f  f r o m  l a n d i n g .

T h e  q u e s t i o n s  o f  l a w  r a i s e d  b y  t h e  p l e a d i n g s  w e r e  r e f e r r e d  b y  c o n s e n t  t o  t h e  

F u l l  C o u r t ,  a n d  a l l  t h e  J u d g e s  o f  t h e  S u p r e m e  C o u r t  w e r e  p r e s e n t  a t  t h e  h e a r i n g .

D r .  M a d d e n  a n d  M r .  H o d g e s  a p p e a r e d  f o r  t h e  p l a i n t i f f .

T h e  A t t o r n e y - G e n e r a l  ( M r .  W r i x o n ) ,  M r .  C .  A .  S m y t h ,  a n d  M r .  B o x  f o r  t h e  

d e f e n d a n t .
Dr. Madden.— B e f o r e  e n t e r i n g  u p o n  t h e  a r g u m e n t  I  w i s h  t o  a s k  m y  f r i e n d ,  t h e  

A t t o r n e y - G e n e r a l ,  i f  i t  w a s  i n t e n d e d  b y  t h e  a v e r m e n t  i n  t h e  f o u r t h  p l e a ,  t h a t  t h e  a c t  

c o m p l a i n e d  o f  w a s  d o n e  b y  c o m m a n d  o f  H e r  M a j e s t y ,  t h a t  s h e  i n  p e r s o n  c o m m a n d e d  

i t  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l  i n  E n g l a n d ,  o r  w i t h  t h e  a d v i c e  o f  t h e  

E x e c u t i v e  C o u n c i l  i n  E n g l a n d  o r d e r e d  o r  r a t i f i e d  i t .  I f  t h a t  w a s  n o t  t h e  i n t e n t i o n  o f  

t h e  p l e a ,  I  s h o u l d  l i k e  t o  k n o w  w h a t  i t  m e a n s .
The Attorney-General.— I  w i l l  r e l i e v e  m y  f r i e n d  f r o m  a n y  d i f f i c u l t y .  I t  i s  n o t  

p r e t e n d e d  t h a t  t h e  I m p e r i a l  A d v i s e r s  s a n c t i o n e d  t h e  a c t .

Dr. Madden.— T h a t  i s  n o  a n s w e r .

The Attorney- General.— I t  i s  n o t  p r e t e n d e d  t h a t  t h e  I m p e r i a l  A d v i s e r s  h a d  

a n y t h i n g  t o  d o  w i t h  i t .  I t  w a s  d o n e  b y  h e r  r e s p o n s i b l e  M i n i s t e r s  h e r e .

Dr. Madden.— D i d  s h e  o r d e r  i t  ?  I t  i s  l e f t  o p e n  w h e t h e r  i t  w a s  o r d e r e d  b y  t h e  

G o v e r n o r  a s  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y ,  a n d  w h e t h e r  s h e  r a t i f i e d  i t  o r  o r d e r e d  i t .  

T h a t  w o u l d  b e  a  m a t t e r  o f  p r o o f ,  w h i c h  i t  i s  u s e l e s s  t o  r e q u i r e  t o  b e  g i v e n .  W e  h a v e  

c o m e  d o w n  t o  a r g u e  t h i s  m a t t e r  o n c e  f o r  a l l ,  a s  I  u n d e r s t a n d ,  a n d  i t  o u g h t  n o t  t o  b e  

n e c e s s a r y  t o  g o  b a c k  t o  p r o v e  m e r e  m a t t e r s  o f  p l e a d i n g .

The Attorney-General.— M y  a r g u m e n t  w i l l  b e  t h a t  s h e  s a n c t i o n e d  i t  t h r o u g h  

h e r  r e s p o n s i b l e  M i n i s t e r s  i n  V i c t o r i a .  I t  w a s  h e r  a c t  i n  a n d  t h r o u g h  h e r  r e s p o n s i b l e  

M i n i s t e r s  i n  V i c t o r i a .

Dr. Madden.— A n d  o n l y  b y  t h e m  ?

The Attorney-General. — I  s a y  i t  w a s  d o n e  b y  H e r  M a j e s t y  t h r o u g h  h e r  r e 

s p o n s i b l e  M i n i s t e r s  i n  V i c t o r i a .  I  w i l l  c l e a r  i t  u p  i n  m y  r e p l y .

Dr. Madden.— I  s u p p o s e  t h e r e  w i l l  b e  n o  d i f f i c u l t y  a b o u t  i t .  T o  p r o c e e d  w i t h  

t h e  c a s e  t h e n : T h e  p o i n t s  i n  t h i s  p l e a  ( t h e  f o u r t h )  d i v i d e  t h e m s e l v e s  i n t o  t w o  l a r g e

b r a n c h e s — t h e  f i r s t  i n v o l v i n g  w h a t  i s  t h e  e f f e c t  o f  t h e  C h i n e s e  A c t s  i n  t h i s  c o l o n y .  

T h e  s e c o n d  wra s  a  v e r y  m u c h  l a r g e r  q u e s t i o n ,  n a m e l y ,  w h e t h e r ,  a s s u m i n g  t h a t  t h e  

p o w e r  m e n t i o n e d  i n  t h i s  p l e a  h a d  e x i s t e d  i n  E n g l a n d  a t  a n y  t i m e  o r  e x i s t s  n o w ,  i t  l i e s  

i n  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y  t o  t a k e  t h e  s a m e  s t e p s  a n d  d o  t h e  s a m e  a c t s  t h a t  

H e r  M a j e s t y  i n  E n g l a n d  c a n  d o .  I  w i l l  f i r s t  r e f e r  t o  t h e  S t a t u t e s  o f  t h i s  c o l o n y  o n  

t h e  s u b j e c t ,  t o  b e  f o u n d  i n  t h e  f i r s t  v o l u m e  o f  t h e  V i c t o r i a n  S t a t u t e s ,  p a g e  1 1 8 .  T h e  

f i r s t  C h i n e s e  A c t  o f  1 8 6 5  m a y  b e  l o o k e d  u p o n  m e r e l y  c a s u a l l y ,  t o  s e e  w h a t  t h e  w o r d  

u  i m m i g r a n t  ”  m e a n s .  S e c t i o n  3  e n a c t s —

u T h e  w o r d  i m m i g r a n t  s h a l l  m e a n  a n y  a d u l t  n a t i v e  o f  C h i n a  o r  i t s  d e p e n d e n c i e s ,  

u  o r  o f  a n y  i s l a n d s  i n  t h e  C h i n e s e  s e a s ,  n o t  b o r n  o f  B r i t i s h  p a r e n t s ,  o r  a n y  p e r s o n  b o r n  

“  o f  C h i n e s e  p a r e n t s . ”

T h a t  w a s  a l l  t h a t  w a s  i m p o r t a n t  i n  t h a t  S t a t u t e  i n  r e f e r e n c e  t o  t h i s  a c t i o n .  

T h e n  t h e  C h i n e s e  I m m i g r a n t s  A m e n d m e n t  A c t  1 8 8 1  ( N o .  7 2 3 )  p r o v i d e s  i n  s e c t i o n  2 - —

“  T h a t  i f  a n y  v e s s e l  h a v i n g  o n  b o a r d  a  g r e a t e r  n u m b e r  o f  i m m i g r a n t s  ( w i t h i n  

“  t h e  m e a n i n g  o f  t h e  A c t  N o .  2 5 9 )  t h a n  i n  t h e  p r o p o r t i o n  o f  o n e  s u c h  i m m i g r a n t  t o
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“  e v e r y  h u n d r e d  t o n s  o f  t h e  t o n n a g e  o f  s u c h  v e s s e l  s h a l l  a r r i v e  a t  a n y  t i m e  i n  a n y  p o r t  

“  i n  V i c t o r i a ,  t h e  m a s t e r ,  o w n e r ,  o r  c h a r t e r e r  o f  s u c h  v e s s e l  s h a l l  h e  l i a b l e  o n  c o n v i c 

t i o n  t o  a  p e n a l t y  o f  £ 1 0 0  f o r  e a c h  i m m i g r a n t  s o  c a r r i e d  i n  e x c e s s  o f  t h e  f o r e g o i n g  

“  l i m i t a t i o n .  F o r  t h e  p u r p o s e s  o f  t h i s  A c t ,  t h e  t o n n a g e  o f  a  v e s s e l  s h a l l  b e  a s c e r t a i n e d  

“  i n  t h e  m a n n e r  p r e s c r i b e d  b y  t h e  P a s s e n g e r s  H a r b o u r s  a n d  N a v i g a t i o n  S t a t u t e  1 8 6 5 . ”

A n d  s e c t i o n  3  p r o v i d e s —

u  B e f o r e  a n y  i m m i g r a n t  a r r i v i n g  f r o m  p a r t s  b e y o n d  V i c t o r i a  s h a l l  b e  p e r m i t t e d  

“  t o  l a n d  f r o m  a n y  v e s s e l  a t  a n y  p o r t  o r  p l a c e  i n  V i c t o r i a ,  a n d  b e f o r e  m a k i n g  a n y  e n t r y  

“  a t  t h e  C u s t o m s ,  t h e  m a s t e r  o f  t h e  v e s s e l  b y  w h i c h  s u c h  i m m i g r a n t  s h a l l  s o  a r r i v e  

“  s h a l l  p a y  t o  t h e  C o l l e c t o r  o r  o t h e r  p r i n c i p a l  o f f i c e r  o f  C u s t o m s  t h e  s u m  o f  £ 1 0  f o r  

u  e v e r y  s u c h  i m m i g r a n t ,  a n d  n o  e n t r y  s h a l l  b e  d e e m e d  t o  h a v e  a n y  l e g a l  e f f e c t  u n t i l  

“  s u c h  p a y m e n t  s h a l l  h a v e  b e e n  m a d e ,  a n d  s u c h  i m m i g r a n t  f o r  w h o m  s u c h  s u m  h a s  

“  b e e n  p a i d  s h a l l  r e c e i v e  f r o m  t h e  s a i d  C o l l e c t o r  o r  o t h e r  p r i n c i p a l  o f f i c e r  a  c e r t i f i c a t e  

u  t o  t h a t  e f f e c t .  I f  a n y  m a s t e r  s h a l l  n e g l e c t  t o  p a y  a n y  s u c h  s u m ,  o r  s h a l l  l a n d  o r  

“  p e r m i t  t o  l a n d  o r  s u f f e r  t o  l a n d  o r  e s c a p e  f r o m  s u c h  v e s s e l  a t  a n y  p o r t  o r  p l a c e  i n  

“  V i c t o r i a  a n y  i m m i g r a n t  b e f o r e  s u c h  s u m  s h a l l  h a v e  b e e n  p a i d  b y  s u c h  m a s t e r  o r  h i s  

“  a g e n t ,  o r  b e f o r e  s u c h  l i s t  s h a l l  h a v e  b e e n  d e l i v e r e d ,  s u c h  m a s t e r  s h a l l  b e  l i a b l e  f o r  

“  e v e r y  s u c h  o f f e n c e  t o  a  p e n a l t y  o f  £ 5 0  f o r  e a c h  i m m i g r a n t  s o  l a n d e d  o r  p e r m i t t e d  

u o r  s u f f e r e d  t o  l a n d  o r  t o  e s c a p e ,  a n d ,  i n  a d d i t i o n  t o  s u c h  p e n a l t y ,  s h a l l  a l s o  p a y  t h e  

“  s u m  h e r e b y  r e q u i r e d  t o  b e  p a i d  f o r  e a c h  s u c h  i m m i g r a n t . ”

T h e s e  a r e ,  I  t h i n k ,  f o r  t h e  p u r p o s e s  o f  t h i s  s u i t ,  a l l  t h e  s e c t i o n s  t o  w h i c h  t h e  

a t t e n t i o n  o f  t h e  C o u r t  n e e d  b e  c a l l e d .
T h e  p r e s e n t  a c t i o n  i s  f r a m e d  o n  t h e s e  a l l e g e d  f a c t s ,  w h i c h  a r e  a d m i t t e d  f o r  

t h e  p u r p o s e s  o f  t h i s  a r g u m e n t : T h e  m a s t e r  o f  t h e  B r i t i s h  s h i p  Afghan  c a r r i e d  a

n u m b e r  o f  C h i n e s e  p a s s e n g e r s — 2 6 8 — t o  t h i s  c o l o n y .  T h a t  n u m b e r  i s  i n  e x c e s s  o f  

t h e  t o n n a g e  a l l o w a n c e  p e r m i t t e d  t o  t h e  s h i p  b y  s e c t i o n  2  o f  t h e  A c t  o f  1 8 8 1 .  H a v i n g  

b r o u g h t  t h e m  h e r e ,  t h e  m a s t e r  o f  t h e  v e s s e l  t e n d e r e d ,  o n  b e h a l f  o f  t h e  p l a i n t i f f ,  t o  

t h e  d e f e n d a n t ,  a s  C o l l e c t o r  o f  C u s t o m s ,  t h e  s u m  o f  £ 1 0 ,  w h i c h  t h e  d e f e n d a n t ,  u n d e r  

t h e  c i r c u m s t a n c e s  s t a t e d  i n  t h e  p l e a ,  r e f u s e d  t o  a c c e p t .  T h e  p l a i n t i f f  c o m p l a i n s  

t h a t  h e  h a s  s u f f e r e d  w r o n g  i n  b e i n g  d e p r i v e d  o f  h i s  s t a t u t o r y  r i g h t ,  a s  h e  c l a i m s ,  o f  

b e i n g  a l l o w e d  t o  l a n d  i n  V i c t o r i a ,  a n d  t h e r e f o r e  c l a i m s  d a m a g e s .  T h i s  c l a i m  i s  

a t t e m p t e d  t o  b e  a n s w e r e d  b y  s t a t i n g  t h a t  i f  t h e  m a s t e r  b r o u g h t  a  l a r g e r  n u m b e r  o f  

i m m i g r a n t s  i n  h i s  v e s s e l  t h a n  t h e  A c t  a l l o w e d ,  i t  a m o u n t e d  t o  a  d e p r i v a t i o n  o f  a l l  o r  

a n y  o f  t h e  C h i n e s e  o n  t h e  v e s s e l  b e i n g  a l l o w e d  t o  l a n d ,  b e c a u s e  s e c t i o n  2  i m p o s e s  a  

p e n a l t y  o n  e v e r y  m a s t e r ,  o w n e r ,  o r  c h a r t e r e r  o f  a n y  s h i p  w h i c h  b r o u g h t  m o r e  t h a n  t h e  

n u m b e r  a l l o w e d  b y  l a w ,  e v e n  t h o u g h  t h e y  w e r e  q u i t e  w i l l i n g  t o  p a y  t h e  £ 1 0  p e r  h e a d .  

W e  s a y  t h a t  t h a t  i s  n o t  s o ,  a n d  t h a t  t h e  S t a t u t e  a m o u n t s  t o  a  l i c e n c e  t o  e v e r y  C h i n e s e  

t o  l a n d  i n  V i c t o r i a  i f  h e  p a y s  t h e  p o l l - t a x  o f  £ 1 0 .  W e  s u b m i t  t h a t  s e c t i o n  3  p r a c t i 

c a l l y  g i v e s  t h a t  l i c e n c e .  I t  p r o v i d e s  t h a t  “  b e f o r e  a n y  i m m i g r a n t  s h a l l  b e  p e r m i t t e d  

“ t o  l a n d ,  a n d  b e f o r e  m a k i n g  e n t r y  a t  t h e  C u s t o m s ,  t h e  m a s t e r  m u s t  p a y  t h e  p o l l - t a x  

“ t o  t h e  C o l l e c t o r  o f  C u s t o m s . ”  T h e r e  i s  n o  p r o h i b i t i o n  t h e r e  a g a i n s t  t h e  C h i n e s e  

l a n d i n g .  T h e r e  i s  t h i s  c o n d i t i o n  p r e c e d e n t  t o  h i s  l a n d i n g ,  t h a t  t h e  m a s t e r ,  f o r  a n d  o n  

h i s  a c c o u n t ,  m u s t  p a y  £ 1 0  f o r  p o l l - t a x .  T h e  L e g i s l a t u r e  h a d  i n t e n d e d  ( i n  a  s p i r i t  t h a t  

c a n  b e  e a s i l y  u n d e r s t o o d )  t h a t  i n a s m u c h  a s  C h i n e s e  w h o  c o m e  h e r e  f r o m  C h i n a  

a r e  n o t  l i k e l y  t o  k n o w  t h e  p r o v i s i o n s  o f  s u c h  a  S t a t u t e ,  t h e y  s h o u l d  n o t  b e  p r o h i b i t e d  

f r o m  l a n d i n g  w h e n  t h e y  c o m e  h e r e  i f  t h e y  c o m p l y  w i t h  t h e  c o n d i t i o n  o f  p a y i n g  a  

p o l l - t a x .  A t  t h e  s a m e  t i m e ,  i t  i s  p r o v i d e d  t h a t  t h e  m a s t e r  o f  e v e r y  s h i p  w h o  b r i n g s  t h e m  

h e r e  i s  l i a b l e  t o  a  p e n a l t y  f o r  e v e r y  o n e  c a r r i e d  i n  e x c e s s  o f  t h e  t o n n a g e  a l l o w a n c e .
Mr. Justice Wrenfordsley.— Y o u  s a y  t h a t  a s  l o n g  a s  t h e  m a s t e r  i s  w i l l i n g  t o  

p a y  t h e  p o l l - t a x ,  a l l  a r e  t o  b e  a l l o w e d  t o  l a n d .
Dr. Madden.—A t  a l l  e v e n t s  t h e  p r o p o r t i o n  o f  C h i n e s e  a l l o w e d  t o  b e  c a r r i e d  

s h o u l d  b e  a l l o w e d  t o  l a n d .  S a y  a  s h i p  o f  1 , 0 0 0  t o n s  b r o u g h t  1 0 0  C h i n e s e  h e r e ,  t h e  

f i r s t  t e n  t h a t  o f f e r e d  t o  p a y  s h o u l d ,  a t  l e a s t ,  b e  a l l o w e d  t o  l a n d .  T h e  w h o l e  o f  t h e m  

w a s  n o t  l e a v e n e d  b y  t h e  p r e s e n c e  o f  m o r e  t h a n  t h e  s h i p  w a s  e n t i t l e d  t o  c a r r y .  T h e i e  i s  

n o t h i n g  i n  t h e  A c t  w h i c h  s t a t e s  t h a t ,  b e c a u s e  a n  e x c e s s i v e  n u m b e r  i s  b r o u g h t ,  t h e  f i r s t  

t e n  a r e  n o t  t o  b e  a l l o w e d  t o  l a n d .  I t  i s  n o t  s u g g e s t e d  t h a t  t h e  p l a i n t i f f  h e r e  w a s  

n o t  a m o n g  t h e  f i r s t  t e n  w h o  o f f e r e d  t o  p a y  t h e  p o l l - t a x .  T h e s e  a r e  t h e  c l a i m s  a n d  

t h e s e  a r e  t h e  m a t t e r s  w h i c h  a r e  r a i s e d  i n  t h e  f i r s t  i n s t a n c e  b y  t h e  p l e a d i n g .
T h e n  c o m e s  t h e  q u e s t i o n ,  w h i c h  i s  a  f a r  m o r e  i m p o r t a n t  a n d  l a r g e r  q u e s t i o n .  

I t  i s  t h i s .  T h e  p l e a  c l a i m s  t h a t  H e r  M a j e s t y  t h e  Q u e e n  ( a n d  t h e  A t t o r n e y - H e n e r a l  

h a s  b e e n  g o o d  e n o u g h  t o  l i m i t  t h a t  t o  H e r  M a j e s t y ,  a c t i n g  u n d e r  t h e  a d v i c e  o  t  e  ^  m i s  

t e r s  o f  V i c t o r i a )  c a n  s i m p l y  s a y  t o  e v e r y  s h i p - l o a d  o f  C h i n e s e  t h a t  c a m e  h e r e ,  i o u  

s h a n ’t  l a n d . ”



The Attorney-General.— I  s a y  “ f o r e i g n e r s . ”

Dr. Madden .— I  a m  g l a d  o f  t h e  c o r r e c t i o n — f o r e i g n e r s  o r  a l i e n s .  B u t  a s  t h e  

w o r d  w i l l  h a v e  t o  b e  u s e d  l a r g e l y  i n  t h e  d i s c u s s i o n ,  i t  w i l l  p r o b a b l y  b e  b e t t e r  t o  s a y  

a l i e n s .  I t  i s  c l a i m e d  t h a t  a n y  a l i e n  c o m i n g  h e r e  m a y  b e  f o r b i d d e n  b y  H e r  M a j e s t y ’s  

M i n i s t e r s  t o  l a n d .  T h i s ,  s o  f a r  a s  I  c a n  f o l l o w  i t ,  i s  w h a t  m a k e s  t h e  d e f e n d a n t  p l e a d  

t h i s  p l e a .  I t  i s  f o u n d e d  o n  t h e  e x i s t e n c e  e i t h e r  o f  a  p r e r o g a t i v e  o f  t h e  C r o w n ,  o r  

t h e  e x e r c i s e  o f  w h a t  i s  k n o w n  a s  a n  a c t  o f  S t a t e .  I t  w i l l  b e  t h e r e f o r e  n e c e s s a r y  t o  

c o n s i d e r  t h e  n a t u r e  a n d  h i s t o r y  o f  t h e s e  m a t t e r s  b e f o r e  w e  c o m e  t o  t h e  i m m e d i a t e  s u b 

j e c t — h o w  f a r  t h e y  c a n  b e  e x e r c i s e d  b y  H e r  M a j e s t y ' s  M i n i s t e r s  i n  V i c t o r i a .  I  s h a l l  

t h e r e f o r e  a s k  t h e  C o u r t — i f  I  m a y  d o  s o — t o  i n d u l g e  m e  i n  f o l l o w i n g  t h e  p l a n  o f  a r g u 
m e n t  I  h a v e  s u g g e s t e d  f o r  m y s e l f .

T h e  f i r s t  p r o p o s i t i o n  I  w i l l  c o n s i d e r  i s ,  w h e t h e r  a n y  p r e r o g a t i v e  o f  t h e  n a t u r e  

c l a i m e d  e v e r  d i d  e x i s t  i n  t h e  l a w  o f  E n g l a n d .  I  w i l l  c o n t e n d  t h a t  i t  d i d  n o t .

Mr. Justice Holroyd .— Y o u  c o n t e n d  i t  n e v e r  d i d  e x i s t .

Dr. Madden.— Y e s ,  a n d  i f  i t  e v e r  d i d  e x i s t  a t  a n y  t i m e ,  w h e t h e r  i t  d i d  n o t  c o n 

s t i t u t e  p a r t  o f  t h e  p r e r o g a t i v e  o f  w a r  a n d  p e a c e .  I  m a k e  t h a t  s u b d i v i s i o n  a s  a  m e a n s  

o f  p o i n t i n g  t h e  a r g u m e n t  w h i c h  I  s h a l l  s u g g e s t  t o  t h e  C o u r t  h e r e a f t e r .  I  w i l l  n e x t  

a s k  t h e  C o u r t  t o  c o n s i d e r  w h e t h e r ,  i f  i t  e v e r  d i d  e x i s t  a s  p a r t  o f  t h e  l a w ,  i t  h a s  n o t  b e 

c o m e  o b s o l e t e  l o n g  s i n c e .  I  w i l l  n e x t  a s k  t h e  C o u r t  t o  c o n s i d e r  w h a t  i s  a n  a c t  o f  

S t a t e  i n  i t s  n a t u r e .  T h e n  t h e  n e x t  b r a n c h  w i l l  b e  t o  c o n s i d e r  w h e t h e r ,  i f  t h i s  c l a i m  

e x i s t s  n o w  a s  p a r t  o f  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  o f  E n g l a n d ,  o r  i f  i t  m i g h t  f a l l  w i t h i n  

t h e  l i m i t s  o f  a n  a c t  o f  S t a t e — w h e t h e r  i t  c a n  b e  e x e r c i s e d  h e r e ,  e i t h e r  b y  t h e  G o v e r 

n o r ,  w i t h  t h e  a d v i c e  o f  E x e c u t i v e  C o u n c i l ,  o r  b y  t h e  E x e c u t i v e  C o u n c i l  a l o n e .  T h e s e  

a r e  t h e  b r o a d  a n d  a b s t r a c t  p r o p o s i t i o n s  o n  t h a t  b r a n c h .  F i n a l l y ,  I  w i l l  a s k  t h e  C o u r t  

t o  c o n s i d e r ,  a s  a  s u b d i v i s i o n ,  w h e t h e r  i t  c a n  b e  d o n e  b y  t h e  M i n i s t e r s  f o r  t h e  t i m e  

b e i n g  i n  V i c t o r i a  i n  t h e  p r e s e n t  i n s t a n c e ,  h a v i n g  r e g a r d  t o  t h e  l e g i s l a t i o n  i n  f o r c e  h e r e  

r e l a t i n g  t o  t h e  C h i n e s e .

Mr. Justice Wrenfordsley.— Y o u  d o n ’t  s a y  w h e t h e r  i t  c a n  b e  d o n e  b y  t h e  

G o v e r n o r  a l o n e .

Dr. Madden.— M y  p r o p o s i t i o n  i s  t h a t  h e  c a n ’t  d o  i t  w i t h  t h e  E x e c u t i v e  C o u n c i l  

o r  w i t h o u t  i t .

Mr. Justice Kerferd . — H e  i s  p a r t  o f  t h e  E x e c u t i v e  C o u n c i l .  D o  y o u  d r a w  a  

d i s t i n c t i o n  b e t w e e n  t h e m  ?

D r. Madden.— I  w a n t  t o  m a k e  t h e  d i s t i n c t i o n  d r a w n  i n  t h e  p l e a .

Mr. Justice Holroyd .— I t  m e a n s  M i n i s t e r s  t h e r e .

Dr. Madden .— I  f o r g o t  t h a t .  T h e  n e x t  q u e s t i o n  I  s h a l l  c o n s i d e r  i s  w h e t h e r ,  i f  

t h e  p r e r o g a t i v e  e x i s t s ,  i t  c a n  b e  e x e r c i s e d  i n  t h i s  c o l o n y ,  w h e r e  t h e  L e g i s l a t u r e  o f  t h i s  

c o u n t r y  h a s  p a s s e d  a  S t a t u t e  t o  c o n t r o l  t h e  p o w e r .

Mr. Justice a’Beckett. — A r e  C h i n e s e  i n  a n y  b e t t e r  p o s i t i o n  a s  t o  t h e  r i g h t  t o  

l a n d  t h a n  a n  I t a l i a n  o r  a  F r e n c h m a n  h a s ?  Y o u  s a y  a  C h i n e s e  h a s  a  s t a t u t o r y  r i g h t  

t o  l a n d  h e r e .  T h e r e  i s  n o  S t a t u t e  r e l a t i n g  t o  t h e  r i g h t  o f  a  F r e n c h m a n  o r  I t a l i a n  t o  l a n d .

Dr. Madden .— I n  o n e  s e n s e  t h a t  i s  n o t  s o .  M y  a r g u m e n t  w i l l  b e  t h a t ,  a p a r t  f r o m  . 

t h e  i n d i v i d u a l  r i g h t  t o  l a n d ,  I  w i l l  a s k  t h e  C o u r t  t o  c o n s i d e r  w h e t h e r  t h i s  s o - c a l l e d  

a c t  o f  S t a t e  i s  n o t  c o n t r o l l e d  b y  a  S t a t u t e  o f  t h i s  c o l o n y .

Mr. Justice al Beckett.— D o  y o u  m e a n  t h a t  i t  i s  c o n t r o l l e d  a s  r e g a r d s  C h i n e s e  

a n d  n o t  a s  r e g a r d s  o t h e r  a l i e n s — t h a t  C h i n e s e  h a v e  a  s t a t u t o r y  r i g h t  w h i c h  o t h e r  

n a t i o n a l i t i e s  h a v e  n o t ?  W a s  i t  t h e  i n t e n t i o n  o f  t h e  C h i n e s e  A c t s  t o  g i v e  s p e c i a l  f a c i l i 

t i e s  t o  C h i n e s e  w h i c h  I t a l i a n s  a n d  F r e n c h m e n  d o  n o t  p o s s e s s ?

Dr. Madden . — I  a m  n o t  p r e p a r e d  t o  s a y  t h a t  i t  w a s .  I  t h i n k  i t  w a s  t h e  o t h e r  

w a y ; b u t  i t  m a y  w e l l  b e  t h a t  t h e  L e g i s l a t u r e ,  w h i l e  d e s i r i n g  t o  e x c l u d e  C h i n e s e ,  h a s  b y  

l e g i s l a t i n g  a t  a l l  o n  t h e  m a t t e r ,  b y  t h e  o p e r a t i o n  o f  t h e s e  C h i n e s e  A c t s ,  d e p r i v e d  i t s e l f  

o f  a  r i g h t  t o  u s e  t h i s  o t h e r  a l l e g e d  w e a p o n  o f  e x c l u s i o n  a s  a g a i n s t  t h e m ,  a s s u m i n g  t h a t  

t h e  r i g h t  t o  u s e  i t  a g a i n s t  a n y  a l i e n s  e x i s t e d .

F o l l o w i n g  t h e s e  p r o p o s i t i o n s  a s  I  h a v e  e n d e a v o u r e d  t o  s t a t e  t h e m ,  I  s h a l l  f i r s t  

a s k  t h e  C o u r t  t o  c o n s i d e r  w h e t h e r  t h i s  p r e r o g a t i v e  e v e r  e x i s t e d .  W h e n  i t s  h i s t o r y  i s  

e x a m i n e d  a n d  i t  i s  r u n  t o  i t s  f o u n d a t i o n ,  i t  w i l l  b e  f o u n d  t o  r e s t  o n  t h e  f l i m s i e s t  p o s s i b l e  

f o u n d a t i o n .  W h e n  t h e  a u t h o r i t i e s  a r e  r u n  b a c k ,  i t  w i l l  b e  f o u n d  t h a t  t h e r e  i s  n o  

a u t h o r i t a t i v e  l e g a l  b a s i s  f o r  i t  w h a t e v e r .  I n  “ C h i t t y  o n  P r e r o g a t i v e , ”  t h e  p l a n  o f  t h e  

w o r k  i s  t o  s u b d i v i d e  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  i n t o  i t s  v a r i o u s  h e a d s ,  a m o n g  o t h e r s ,  

t h e  p r e r o g a t i v e  o f  m a k i n g  w a r  a n d  p e a c e .  A n d  u n d e r  t h e  h e a d  o f  u  W a r  a n d  P e a c e ”  

h e  t r e a t s  o f  a l i e n  f r i e n d s .  H e  s a y s ,  a t  p a g e  4 9 —

“  A l i e n  f r i e n d s  m a y  l a w f u l l y  c o m e  i n t o  t h e  c o u n t r y  w i t h o u t  a n y  l i c e n c e  o r  p r o -  

“  t e c t i o n  f r o m  t h e  C r o w n ,  t h o u g h  i t  s e e m s  t h a t  t h e  C r o w n ,  e v e n  a t  c o m m o n  l a w ,  a n d



“ b y  t h e  l a w  o f  n a t i o n s  ( a n d  i n d e p e n d e n t l y  o f  t h e  p o w e r s  v e s t e d  i n  i t  b y  t h e  A l i e n  A c t  

“ 5 5  G .  3 ,  c .  5 4 ,  w h i c h  e x t e n d s  e v e n  t o  f o r e i g n  m e r c h a n t s )  p o s s e s s e s  a  r i g h t  t o  o r d e r  

“ t h e m  o u t  o f  t h e  c o u n t r y ,  o r  p r e v e n t  t h e m  f r o m  c o m i n g  i n t o  i t ,  w h e n e v e r  H i s  M a j e s t y  
“  t h i n k s  p r o p e r . ”

F o r  t h a t  h e  c i t e s  1  B l a c l c s t o n e ’s  C o m m e n t a r i e s  a n d  P u f f e n d o r f f .  W e  a r e  d e a l i n g  

o n l y  w i t h  a l i e n  f r i e n d s  f o r  t h e  p r e s e n t .  H e  s a y s  t h e y  m a y  c o m e  i n t o  t h e  c o u n t r y  

w i t h o u t  l i c e n c e  o r  p r o t e c t i o n  o f  t h e  C r o w n ,  a n d  H e r  M a j e s t y  h a s  t h e  r i g h t  o f  o r d e r i n g  

t h e m  o u t  o f  t h e  c o u n t r y  i f  s h e  t h i n k s  p r o p e r .  H e  c a l l s  t h a t  p a r t  o f  t h e  p r e r o g a t i v e  o f  

w a r  a n d  p e a c e .  I t  w i l l  b e  f o u n d  o n  e x a m i n a t i o n  t h a t  n e i t h e r  o f  t h e  a u t h o r i t i e s  h e  c i t e s  

g o e s  a s  f a r  a s  h e  d o e s .

I n  “  B l a c k s t o n e ’s  C o m m e n t a r i e s , ”  v o l .  1 ,  o r i g i n a l  e d i t i o n ,  p a g e  2 5 9 ,  i t  i s  s a i d —

“  U p o n  e x a c t l y  t h e  s a m e  r e a s o n  s t a n d s  t h e  p r e r o g a t i v e  o f  g r a n t i n g  s a f e  c o n -  

“  d u c t s ,  w i t h o u t  w h i c h ,  b y  t h e  l a w  o f  n a t i o n s ,  n o  m e m b e r  o f  o n e  s o c i e t y  h a s  a  r i g h t  t o  

“  i n t r u d e  i n t o  a n o t h e r .  A n d  t h e r e f o r e  P u f f e n d o r f f  v e r y  j u s t l y  r e s o l v e s  t h a t  i t  i s  l e f t  

“  i n  t h e  h a n d s  o f  a l l  S t a t e s  t o  t a k e  s u c h  m e a s u r e s  a b o u t  t h e  a d m i s s i o n  o f  s t r a n g e r s  a s  

“  t h e y  t h i n k  c o n v e n i e n t ,  t h o s e  b e i n g  e v e r  e x c e p t e d  w h o  a r e  d r i v e n  o n  t h e  c o a s t  b y  

“ n e c e s s i t y  o r  b y  a n y  c a u s e  t h a t  d e s e r v e s  p i t y  o r  c o m p a s s i o n .  G r e a t  t e n d e r n e s s  i s  

“  s h o w n  b y  o u r  l a w s  n o t  o n l y  t o  f o r e i g n e r s  i n  d i s t r e s s ,  b u t  w i t h  r e g a r d  a l s o  t o  t h e  

“ a d m i s s i o n  o f  s t r a n g e r s  w h o  c o m e  s p o n t a n e o u s l y ,  F o r  s o  l o n g  a s  t h e i r  n a t i o n  c o n -  

“  t i n u e s  a t  p e a c e  w i t h  o u r s ,  a n d  t h e y  t h e m s e l v e s  b e h a v e  p e a c e a b l y ,  t h e y  a r e  u n d e r  t h e  

“  K i n g ’s  p r o t e c t i o n ,  t h o u g h  l i a b l e  t o  b e  s e n t  h o m e  w h e n e v e r  t h e  K i n g  s e e s  o c c a s i o n .  

“ B u t  n o  s u b j e c t  o f  a  n a t i o n  a t  w a r  w i t h  u s  c a n ,  b y  t h e  l a w  o f  n a t i o n s ,  c o m e  i n t o  t h e  

“  r e a l m ,  n o r  c a n  t r a v e l  h i m s e l f  u p o n  t h e  h i g h  s e a s ,  o r  s e n d  h i s  g o o d s  a n d  m e r c h a n d i s e  

“  f r o m  o n e  p l a c e  t o  a n o t h e r ,  w i t h o u t  d a n g e r  o f  b e i n g  s e i z e d  b y  o u r  s u b j e c t s ,  u n l e s s  h e  

“  h a s  l e t t e r s  o f  s a f e  c o n d u c t ,  w h i c h  b y  d i v e r s  a n c i e n t  S t a t u t e s  m u s t  b e  g r a n t e d  b y  t h e  

“  K i n g ’s  S e a l ,  a n d  e n r o l l e d  i n  C h a n c e r y ,  o r  e l s e  a r e  o f  n o  e f f e c t ,  t h e  K i n g  b e i n g  s u p -  

“  p o s e d  t h e  b e s t  j u d g e  o f  s u c h  e m e r g e n c i e s  a s  m a y  d e s e r v e  e x e m p t i o n  f r o m  t h e  g e n e r a l  

“ l a w  o f  a r m s .  B u t  p a s s p o r t s  u n d e r  t h e  K i n g ’s  S i g n  M a n u a l ,  o r  l i c e n c e s  f r o m  h i s  

“ a m b a s s a d o r s  a b r o a d ,  a r e  n o w  m o r e  u s u a l l y  o b t a i n e d  a n d  a r e  a l l o w e d  t o  b e  o f  e q u a l  

“  v a l i d i t y . ”

F o r  t h a t  h e  c i t e s  “  P u f f e n d o r f f , ”  b o o k  3 ,  c h a p t e r  3 .  B u t  P u f f e n d o r f f  w a s  n o  

a u t h o r i t y  o n  t h e  l a w  o f  E n g l a n d ,  a l t h o u g h  h e  w a s  a  w r i t e r  o f  g r e a t  e m i n e n c e  a n d  

r e s p e c t  o n  m a t t e r s  o n  w h i c h  h e  t r e a t e d .  I t  m u s t  b e  r e m e m b e r e d  t h a t  h e  w r o t e  a t  a  

t i m e  w h e n  s o c i a l  p h i l o s o p h y  w a s  a n  i n t e r e s t i n g  s u b j e c t  t o  m a n y  p e r s o n s .

T h e  t i t l e  o f  h i s  b o o k  w a s  a s  f o l l o w s :— “  T h e  l a w  o f  n a t u r e  a n d  n a t i o n s :  o r  a  

g e n e r a l  s y s t e m  o f  t h e  m o s t  i m p o r t a n t  p r i n c i p l e s  o f  m o r a l i t y ,  j u r i s p r u d e n c e ,  a n d  p o l i t i c s . ”  

I n  p a g e  2 5 2 ,  w h e r e  t h e  p a s s a g e  o c c u r s  w h i c h  i s  r e l i e d  u p o n ,  h e  d e a l s  w i t h  t h e  g e n e r a l  

p r i n c i p l e  o f  h u m a n i t y  a s  c o n n e c t e d  w i t h  t h e  r i g h t s  a n d  d u t i e s  o f  h o s p i t a l i t y ,  a n d  g o e s  

o n  t o  s a y —

“  T h e r e f o r e  t h e  S p a n i s h  c a s u i s t  h a s  n o t  m a d e  m a n y  c o n v e r t s  b y  t h e  r e a s o n s  

“  h e  l a y s  d o w n  t o  j u s t i f y  h i s  c o u n t r y m e n  i n  t h e i r  p r o c e e d i n g s  a g a i n s t  t h e  I n d i a n s .  

“  T h e  f i r s t  r i g h t  o n  w h i c h  h e  f o u n d s  t h e i r  t i t l e  i s  t h a t  o f  n a t u r a l  s o c i e t y  a n d  c o m m u n i -  

“  c a t i o n ,  w h i c h  h e  d r a w s  u p  i n t o  t h i s  a s s e r t i o n  : ‘ T h e  S p a n i a r d s  h a d  a  r i g h t  o f  t r a v e l -  

“  l i n g  a n d  o f  l i v i n g  i n  t h o s e  c o u n t r i e s ,  p r o v i d e d  t h e y  d i d  t h e  n a t i v e s  n o  h a r m ,  a n d  

“  f r o m  t h i s  p r i v i l e g e  n o n e  c o u l d  r e s t r a i n  t h e m . ’ I n  r e p l y  t o  w h i c h  i t  i s  w e l l  u r g e d  

“  t h a t  t h i s  n a t u r a l  c o m m u n i c a t i o n  d o e s  n o t  h i n d e r  a  j u s t  p r o p r i e t o r  f r o m  c o m m u n i c a t i n g  

“ h i s  g o o d s  b y  s u c h  m e t h o d s  a n d  u p o n  s u c h  c o n s i d e r a t i o n s  a s  h e  f i n d s  n e c e s s a r y .  A n d  

“  f a r t h e r ,  t h a t  i t  s e e m s  v e r y  g r o s s  a n d  a b s u r d  t o  a l l o w  o t h e r s  a n  i n d e f i n i t e  o r  u n l i m i t e d  

“  r i g h t  o f  t r a v e l l i n g  a n d  l i v i n g  a m o n g s t  u s ,  w i t h o u t  r e f l e c t i n g  e i t h e r  o n  t h e i r  n u m b e r  

“  o r  o n  t h e  d e s i g n  o f  t h e i r  c o m i n g ; w h e t h e r ,  s u p p o s i n g  t h e m  t o  p a s s  h a r m l e s s l y ,  t h e y  

“  i n t e n d  o n l y  t o  t a k e  a  s h o r t  v i e w  o f  o u r  c o u n t r y ,  o r  w h e t h e r  t h e y  c l a i m  a  r i g h t  o f  

“  f i x i n g  t h e m s e l v e s  w i t h  u s  f o r  e v e r .  A n d  t h a t  h e  w h o  w i l l  s t r e t c h  t h e  d u t y  o f  

“  h o s p i t a l i t y  t o  t h i s  e x t r a v a g a n t  e x t e n t  o u g h t  t o  b e  r e j e c t e d  a s  a  m o s t  u n r e a s o n a b l e  

“  a n d  m o s t  i m p r o p e r  j u d g e  o f  t h e  c a s e .  T h e  s e c o n d  p r i n c i p l e  t h a t  h e  l a y s  d o w n  i s ,  

“ 4 T h a t  i t  w a s  l a w f u l  f o r  t h e  S p a n i a r d s  t o  t r a f f i c k  w i t h  t h o s e  p e o p l e ,  a n d  t h e  

“  S o v e r e i g n s  o n  e i t h e r  s i d e  c o u l d  n o t  h i n d e r  t h e i r  s u b j e c t s  f r o m  s u c h  i n t e r c o u r s e . ’ B u t  

“  h e r e  m e n  o f  m o r e  s o b e r  a n d  m o d e r a t e  j u d g m e n t s  c o n f e s s  t h e m s e l v e s  u n a b l e  t o  f i n d  

“  o u t  a n y  s u c h  l i b e r t y  o f  t r a d i n g ,  a s  p r i n c e s  m a y  n o t  a b r i d g e  t h e i r  s u b j e c t s  o f ,  f o r  

11 t h e  g o o d  o f  t h e  c o m m o n w e a l t h ; m u c h  l e s s  s u c h  a s  s h a l l  f o r c e  a n d  o b t r u d e  s t r a n g e r s  

“  u p o n  u s ,  w h e t h e r  w e  w i l l  o r  n o .  H i s  t h i r d  r e a s o n  i s  t h i s ,  4 I f  t h e  I n d i a n s  h a d  a m o n g s t  

“  t h e m  a n y  r i g h t s  a n d  p r i v i l e g e s  a l l o w e d  i n  c o m m o n  t o  n a t i v e s  a n d  f o r e i g n e r s ,  i n  

“ t h e s e  t h e y  o u g h t  n o t  t o  h i n d e r  t h e  S p a n i a r d s  f r o m  t h e i r  s h a r e .  F o r  e x a m p l e ,  i f



“  o t h e r  s t r a n g e r s  w e r e  p e r m i t t e d  to ,  d i g  g o l d ,  t h e  S p a n i a r d s  m i g h t  f a i r l y  c l a i m  t h e  

“  s a m e  l i b e r t y . ’ O n  w h i c h  p o i n t  s o m e  h a v e  j u d g e d  i t  w o r t h  c o n s i d e r i n g ,  f i r s t ,  

“  w h e t h e r  t h o s e  p r i v i l e g e s  w e r e  g r a n t e d  t o  o t h e r s  b y  w a y  o f  d e b t  o r  b y  w a y  o f  f r e e  

“  g i f t  a n d  f a v o u r .  F o r  o f  t h o s e  t h i n g s  w h i c h  m e n  c a n n o t  c l a i m  f r o m  m e  a s  s t r i c t l y  

“  t h e i r  d u e ,  I  m a y  b e  m o r e  l i b e r a l  t o  o n e  t h a n  t o  a n o t h e r .  A n d ,  i n  t h e  n e x t  p l a c e ,  

u  w h e t h e r  t h e s e  n e w c o m e r s  w i l l  b e h a v e  t h e m s e l v e s  w i t h  t h e  s a m e  j u s t i c e  a n d  m o d e s t y  

“  a s  t h e  f o r m e r ,  w h o  m a d e  u s e  o f  o u r  g o o d s  w i t h o u t  o u r  p r e j u d i c e  o r  i n c o n v e n i e n c e  • 

“  a n d  w h e t h e r  t h e s e  l a t e  g u e s t s  p r o p o s e  n o  o t h e r  e n d  o f  t h e i r  v i s i t .  S u p p o s e  I  

“  g i v e  o n e  o r  t w o  o f  m y  n e i g h b o u r s  l e a v e  t o  c o m e  i n t o  m y  g a r d e n  a s  o f t e n  a s  t h e y  

“  p l e a s e ,  a n d  t o  g r a t i f y  t h e m s e l v e s  w i t h  t a s t i n g  m y  f r u i t ;  i t  m a y  b e  t h e r e  b r e a k s  i n  

u  a f t e r w a r d s  a  r u d e  H e c t o r ,  w h o  i s  f o r  t e a r i n g  u p  m y  t r e e s ,  a n d  w o u l d  k i c k  m e  o u t  t o  

“  p l a n t  h i s  o w n  b o d y  i n  m y  p r o p e r  l a n d ;  m y  c a s e  i s  b a d  i f  I  m a y  n o t  b e  a l l o w e d  t o  

“  s h u t  t h e  g a t e  a g a i n s t  s u c h  a n  i n t r u d i n g  v i l l a i n .  B u t  l e t  o t h e r s  s e t t l e  t h i s  c o n t r o -  

“  v e r s y .  A s  t o  o u r  m a i n  q u e s t i o n ,  i t  i s  l o o k e d  o n  b y  m o s t  a s  t h e  s a f e s t  w a y  o f  

“ r e s o l v i n g  i t ,  t o  s a y ,  4 T h a t  i t  i s  l e f t  i n  t h e  p o w e r  o f  a l l  S t a t e s  t o  t a k e  s u c h  m e a s u r e s  

“  a b o u t  t h e  a d m i s s i o n  o f  s t r a n g e r s  a s  t h e y  t h i n k  c o n v e n i e n t ; t h o s e  b e i n g  e v e r  e x c e p t e d  

“  w h o  a r e  d r i v e n  o n  t h e  c o a s t s  b y  n e c e s s i t y ,  o r  b y  a n y  c a u s e  t h a t  d e s e r v e s  p i t y  a n d  

“  c o m p a s s i o n .  N o t  b u t  t h a t  i t  i s  b a r b a r o u s  t o  t r e a t  i n  t h e  s a m e  c r u e l  m a n n e r  t h o s e  

“  w h o  v i s i t  u s  a s  f r i e n d s  a n d  t h o s e  w h o  a s s a u l t  u s  a s  e n e m i e s .  T h e  f r e e  a d m i s s i o n  

“ a m b a s s a d o r s  i s  d e d u c e d  f r o m  a n o t h e r  h e a d . ”

T h e r e f o r e ,  i t  w i l l  b e  s e e n  a t  o n c e  t h a t  P u f F e n d o r f F  d e a l s  w i t h  a  s o c i a l  p r o b l e m  

o f  s o m e  i n t e r e s t  m e r e l y  a s  a  d i s c u s s i o n ,  b u t  n o t  a s  a  m a t t e r  o f  l a w ,  m u c h  l e s s  o f  

E n g l i s h  l a w .  B u t  h e  d o e s  n o t  s a y  t h a t  t h e  K i n g  h a s  p o w e r  t o  e x c l u d e  a n  a l i e n  o f  h i s  

o w n  s w e e t  w i l l .  P a r l i a m e n t  m a y  p a s s  a  l a w  t o  e x c l u d e  t h e m — w h i c h  i s  a l l  h e  

m a i n t a i n s .  A n d  t h i s  i s  t h e  a u t h o r i t y  o n  w h i c h  a l l  t h e  o t h e r s  r e s t .  I t  w a s  n o  

a u t h o r i t y  t h a t  t h e r e  e x i s t e d  i n  t h e  C r o w n  o f  E n g l a n d  a  p r e r o g a t i v e  t o  e x c l u d e  a l i e n s  

o t h e r  t h a n  b y  p r o c e s s  o f  l e g i s l a t i o n .

I n  “  C o m y n s ’ D i g e s t , ”  v o l .  7 ,  p a g e  4 5 ,  u n d e r  h e a d i n g  ( B  5 ) ,  t h e r e  i s  a  p a s s a g e  

o n  t h e  s a m e  s u b j e c t .  H e  i s  a  w r i t e r  o f  v e r y  g r e a t  a u t h o r i t y .  H e  a l s o  t r e a t s  o f  t h e  

p r e r o g a t i v e  o f  w a r  a n d  p e a c e ,  a n d  t h u s  d e a l s  w i t h  t h e  p r e r o g a t i v e  i n  t i m e  o f  w a r :—

“  T h e  K i n g  o n l y  c a n  m a k e  l e t t e r s  o f  s a f e  c o n d u c t ,  b y  w h i c h  h e  t a k e s  t h e  a l i e n  

“  i n t o  h i s  k e e p i n g  a n d  p r o t e c t i o n ,  a n d  t h e s e  l e t t e r s  o f  s a f e  c o n d u c t  o u g h t  t o  b e  e n r o l l e d  

“  u p o n  r e c o r d  i n  C h a n c e r y .  B y  t h e  S t a t u t e  2 0  H .  6 .  1 ,  t h e y  a r e  o t h e r w i s e  v o i d .  

“  A n d  b y  t h e  S t a t u t e  1 5  H .  6 .  3 ,  t h e y  s h a l l  e x p r e s s  t h e  n a m e  o f  t h e  s h i p ,  m a s t e r ,  

“  n u m b e r  o f  m a r i n e r s ,  w i t h  t h e  p o r t a g e  o f  t h e  s h i p .  A n d  b y  t h e  S t a t u t e  1 8  H .  6 .  8 ,  

“  m e r c h a n t s  m a y  t a k e  s h i p s  o f  e n e m i e s  n o t  h a v i n g  t h e  l e t t e r s  p a t e n t  o f  s a f e  c o n d u c t  

“  o n  b o a r d ,  o r  e n r o l l e d  i n  C h a n c e r y .  N o  s u b j e c t  o f  a  K i n g  i n  e n m i t y  w i t h  t h e  K i n g  o f  

“  E n g l a n d  c a n  c o m e  i n t o  t h e  k i n g d o m  w i t h o u t  t h e  K i n g ’s  l i c e n c e  a n d  s a f e  c o n d u c t .  

“  S o  a  s o v e r e i g n  o f  a n o t h e r  k i n g d o m  c a n n o t  c o m e  h i t h e r  w i t h o u t  t h e  K i n g ’s  l i c e n c e ,  

“  t h o u g h  h e  b e  i n  a m i t y ,  a s  t h e  K i n g  o f  t h e  I s l e  o f  M a n  b e f o r e  i t s  s u b j e c t i o n  t o  t h e  

“  K i n g d o m  o f  E n g l a n d .  S o  o f  a n c i e n t  t i m e ,  a n  a m b a s s a d o r  w h o  w a s  p r o  r e x  c o u l d  

“  n o t  c o m e  w i t h o u t  l i c e n c e  o r  s a f e  c o n d u c t .  B u t  a  s u b j e c t  o f  a  K i n g  i n  a m i t y  m a y  

“  c o m e  w i t h o u t  l i c e n c e  o r  s a f e  c o n d u c t .  B y  t h e  S t a t u t e  3 1  H .  6 .  4 ,  i f  a  s u b j e c t  

“  a t t a c h e s  t h e  j i e r s o n  o r  g o o d s  o f  a n y  o n e  W h o  c o m e s  b y  w a y  o f  a m i t y ,  t r u c e ,  o r  s a f e  

“  c o n d u c t ,  t h e  C h a n c e l l o r  c a l l i n g  t o  h i m ,  a n y  j u s t i c e  o f  t h e  o n e  B e n c h  o r  t h e  o t h e r ,  o n  

“  a  b i l l  o f  c o m p l a i n t ,  m a y  m a k e  p r o c e s s  a g a i n s t  t h e  o f f e n d e r ,  a n d  m a y  a w a r d  d e l i v e r y  

“  a n d  r e s t i t u t i o n  o f  t h e  p e r s o n ’s  s h i p  o r  g o o d s . ”

H e  d r a w s  t h e  d i s t i n c t i o n  t h a t  a n  a l i e n  e n e m y  m a y  n o t  c o m e  i n t o  t h e  c o u n t r y  

w i t h o u t  a  l i c e n c e ,  b u t  a n  a l i e n  f r i e n d  m a y  c o m e  i n  w i t h o u t  a  l i c e n c e .  T h e  C o u r t  w i l l  

o b s e r v e  t h a t  t h i s  v e r y  l e a r n e d  w i n t e r  a n d  a c c u r a t e  c o m p i l e r ,  a l t h o u g h  h e  d e a l s  w i t h  t h e  

c o m m o n  l a w ,  n e v e r  s u g g e s t s  t h a t  t h e  K i n g  c a n  o r d e r  o u t  a n  a l i e n  f r i e n d  w h o  h a s  n o t  

c o m e  i n  w i t h  a  l i c e n c e .  I f  s u c h  a  t h i n g  h a d  e x i s t e d  i n  E n g l a n d ,  i t  i s  a l m o s t  i m p o s s i b l e  

t o  c o n c e i v e  i t  w o u l d  n o t  b e  f o u n d  i n  “  C o m y n s , ”  a s  h e  w a s  a  s e a r c h e r  i n  u n c o m m o n  

c o r n e r s .  I f  i t  h a d  e x i s t e d ,  i t  w o u l d  h a v e  a t t r a c t e d  h i s  a t t e n t i o n .

L o r d  C o k e ,  i n  v o l .  4 ,  p a g e  1 ,  d e a l s  w i t h  a l i e n s  i n  a l l  a s p e c t s ,  a s  t o  t h e  r i g h t s  a n d  

s t a t u s  o f  a l i e n s  g e n e r a l l y ,  a n d  t h e n  d e a l s  w i t h  t h i s  i n  p a r t i c u l a r .  H e  s a y s ,  a t  p a g e  3 6 : —  

“  A r t o l d ,  K i n g  o f  M a n ,  s u e d  t o  K i n g  H e n r y  I I I .  t o  c o m e  i n t o  E n g l a n d  t o  c o n f e r  w i t h  

“  h i m ,  a n d  t o  p e r f o r m  c e r t a i n  t h i n g s  w h i c h  w e r e  d u e  t o  K i n g  H e n r y  I I I .  T h e r e u p o n  

“  K i n g  H e n r y  I I I .  a t  W i n c h e s t e r ,  b y  h i s  l e t t e r s  p a t e n t ,  g a v e  l i c e n c e  t o  A r t o l d ,  K i n g  o f  

“  M a n ,  w h e r e i n  t w o  t h i n g s  a r e  t o  b e  o b s e r v e d — ( 1 . )  T h a t  s e e i n g  t h a t  A r t o l d ,  K i n g  o f  

“  M a n ,  s u e d  f o r  a  l i c e n c e  i n  t h i s  c a s e  t o  t h e  K i n g ,  i t  p r o v e t h  h i m  a n  a b s o l u t e  K i n g ,  f o r  

“  t h a t  a  m o n a r c h  o r  a n  a b s o l u t e  p r i n c e  c a n n o t  c o m e  i n t o  E n g l a n d  w i t h o u t  l i c e n c e  o f



“  t h e  K i n g ; b u t  a n y  s u b j e c t  b e i n g  i n  l e a g u e  m a y  c o m e  i n t o  t h i s  r e a l m  w i t h o u t  
“ l i c e n c e . ”

B y  l e a g u e  I  s u p p o s e  f r i e n d s h i p  i s  m e a n t .   ̂ I n  d e a l i n g  w i t h  t h e  w h o l e  q u e s t i o n ,

L o r d  C o k e  n e v e r  s u g g e s t s  s u c h  a  p r e r o g a t i v e  a s  i s  c o n t e n d e d  f o r  h e r e .  A l t h o u g h  h e

e x h a u s t e d  t h e  s u b j e c t  a n d  t o o k  e v e r y t h i n g  i n t o  m i n u t e  c o n s i d e r a t i o n ,  I  h a v e  n o t  b e e n  

a b l e  t o  f i n d  a n  i n s t a n c e  n o t  o n e — i n  w h i c h  t h i s  p r e r o g a t i v e  h a s  e v e r  b e e n  e x e r c i s e d ,  a n d  

I  d o  n o t  k n o w  t h a t  m y  l e a r n e d  f r i e n d s  w i l l  b e  a b l e  t o  f u r n i s h  m e  w i t h  o n e .  I  a m  

i n f o r m e d  t h a t  t h e r e  i s  a  d i m  s u g g e s t i o n  t h a t  i n  t h e  r e i g n  o f  H e n r y  I V \  s u c h  a n  e x e r c i s e  

o f  p o w e r  w a s  r e s o r t e d  t o ,  b u t  n e v e r  s i n c e  t h e n  “ a s  I  a m  i n f o r m e d  a n d  v e r i l y  b e l i e v e . ”  

I  w i l l  w a n t  t o  h e a r  w h a t  m y  l e a r n e d  f r i e n d s  h a v e  t o  s a y  o n  t h e  s u b j e c t .

I  n o w  a s k  t h e  C o u r t  t o  c o m e  t o  a  m u c h  l a t e r  p e r i o d  o f  h i s t o r y .

M a y ,  i n  h i s  “  C o n s t i t u t i o n a l  H i s t o r y  o f  E n g l a n d , ”  ( 4 t h  e d . )  v o l .  3 ,  p a g e s  4 9 ,  5 0 ,  
5 1 ,  5 2 ,  a n d  5 3  d e a l s  w i t h  t h e  q u e s t i o n .  H e  s a y s : —

“  N o t h i n g  h a s  s e r v e d  s o  m u c h  t o  r a i s e  i n  o t h e r  S t a t e s  t h e  e s t i m a t i o n  o f  B r i t i s h  

“  l i b e r t y  a s  t h e  p r o t e c t i o n  w h i c h  o u r  l a w s  a f f o r d  t o  f o r e i g n e r s .  O u r  e a r l i e r  h i s t o r y  

“  i n d e e d  d i s c l o s e s  m a n y  p o p u l a r  j e a l o u s i e s  o f  s t r a n g e r s  s e t t l i n g  i n  t h i s  c o u n t r y .  B u t  

“  t o  f o r e i g n  m e r c h a n t s  s p e c i a l  c o n s i d e r a t i o n  w a s  s h o w n  b y  Magna Charta. A n d  w h a t -  

“  e v e r  t h e  p o l i c y  o f  t h e  S t a t e  o r  t h e  f e e l i n g s  o f  t h e  p e o p l e  a t  l a t e r  p e r i o d s ,  a l i e n s  h a v e  

“  g e n e r a l l y  e n j o y e d  t h e  s a m e  p e r s o n a l  l i b e r t y  a s  B r i t i s h  s u b j e c t s ,  a n d  c o m p l e t e  p r o 

j e c t i o n  f r o m  t h e  j e a l o u s i e s  a n d  v e n g e a n c e  o f  f o r e i g n  p o w e r s .  . . . T h e  C r o w n

“  i n d e e d  h a d  c l a i m e d  t h e  r i g h t  o f  o r d e r i n g  a l i e n s  t o  w i t h d r a w  f r o m  t h e  r e a l m ,  b u t  t h i s  

“  p r e r o g a t i v e  h a s  n o t  b e e n  e x e r c i s e d  s i n c e  t h e  r e i g n  o f  Q u e e n  E l i z a b e t h ,  n a m e l y ,  i n  

“  1 5 7 1 ,  1 5 7 4 ,  a n d  1 5 7 5 .  I t  w a s  n o t  u n t i l  1 7 9 3  t h a t  a  d e p a r t u r e  f r o m  t h i s  g e n e r o u s  

“  p o l i c y  w a s  d e e m e d  n e c e s s a r y  i n  t h e  i n t e r e s t  o f  t h e  S t a t e .  T h e  r e v o l u t i o n  i n  F r a n c e  

“  h a d  d r i v e n  h o s t s  o f  p o l i t i c a l  r e f u g e e s  t o  o u r  s h o r e s .  T h e y  w e r e  p i t i e d  a n d  w o u l d  b e  

“  w e l c o m e .  B u t  a m o n g  t h e  f o r e i g n e r s  c l a i m i n g  o u r  h o s p i t a l i t y ,  J a c o b i n  e m i s s a r i e s  

“  w e r e  s u s p e c t e d  o f  c o n s p i r i n g  w i t h  d e m o c r a t i c  a s s o c i a t i o n s  i n  E n g l a n d  t o  o v e r t h r o w  

“  t h e  G o v e r n m e n t .  T o  g u a r d  a g a i n s t  t h e  m a c h i n a t i o n s  o f  s u c h  m e n ,  M i n i s t e r s  s o u g h t  

“  e x t r a o r d i n a r y  p o w e r s  f o r  t h e  s u p e r v i s i o n  o f  a l i e n s ,  a n d  i f  n e c e s s a r y ,  f o r  t h e i r  r e m o v a l  

“  f r o m  t h e  r e a l m .  W h e t h e r  t h i s  l a t t e r  p o w e r  m i g h t  b e  e x e r c i s e d  b y  t h e  C r o w n ,  o r  h a d  

“  f a l l e n  i n t o  d e s u e t u d e ,  b e c a m e  a  s u b j e c t  o f  c o n t r o v e r s y  ; b u t  h o w e v e r  t h a t  m i g h t  b e ,  

“  t h e  p r o v i s i o n s  o f  t h e  A l i e n  B i l l ,  n o w  p r o p o s e d ,  f a r  e x c e e d  t h e  l i m i t s  o f  a n y  a n c i e n t  

“  p r e r o g a t i v e . ”

S o  t h e r e  h e  p u t s  i t  t h a t  e v e n  a t  t h a t  t i m e — 1 7 9 3 ,  w h e n  t h e  A l i e n  B i l l  w a s  f i r s t  

i n t r o d u c e d — i t  w a s  a  m a t t e r  o f  d i s c u s s i o n  i n  P a r l i a m e n t  a s  t o  w h e t h e r  t h e  p o w e r  t o  

e x c l u d e  a l i e n s  o r  t o  o r d e r  t h e m  f r o m  t h e  k i n g d o m  h a d  e v e r  e x i s t e d  a t  a l l ; o r ,  i f  i t  h a d ,  

w h e t h e r  i t  h a d  n o t  f a l l e n  i n t o  d e s u e t u d e .  “ H o w e v e r  t h a t  m i g h t  b e ,  t h e  A l i e n  B i l l  f a r  

“  e x c e e d e d  t h e  l i m i t s  o f  t h e  a n c i e n t  p r e r o g a t i v e . ”

“  A n  a c c o u n t  w a s  t o  b e  t a k e n  o f  a l l  f o r e i g n e r s  a r r i v i n g  a t  t h e  s e v e r a l  p o r t s ,  w h o  

“  w e r e  t o  b r i n g  n o  a r m s  o r  a m m u n i t i o n  ; t h e y  w e r e  n o t  t o  t r a v e l  w i t h o u t  p a s s p o r t s ; 

“  t h e  S e c r e t a r y  o f  S t a t e  m i g h t  r e m o v e  a n y  s u s p e c t e d  a l i e n  o u t  o f  t h e  r e a l m  ; a n d  a l l  

“ a l i e n s  m i g h t  b e  d i r e c t e d  t o  r e s i d e  i n  s u c h  d i s t r i c t s  a s  w e r e  d e e m e d  n e c e s s a r y  f o r  

“ p u b l i c  s e c u r i t y ,  w h e r e  t h e y  w o u l d  b e  r e g i s t e r e d ,  a n d  r e q u i r e d  t o  g i v e  u p  t h e i r  a r m s .  

“  S u c h  r e s t r a i n t s  u p o n  f o r e i g n e r s  w e r e  n o v e l ,  a n d  w h o l l y  i n c o n s i s t e n t  w i t h  t h e  f r e e  a n d  

“  l i b e r a l  s p i r i t  w i t h  w h i c h  t h e y  h a d  h i t h e r t o  b e e n  e n t e r t a i n e d .  M a r k e d  w i t h  e x t r e m e  

“ j e a l o u s y  a n d  r i g o u r ,  t h e y  c o u l d  o n l y  b e  j u s t i f i e d  b y  t h e  e x t r a o r d i n a r y  e x i g e n c y  o f  

“  t h e  t i m e s .  T h e y  w e r e ,  i n d e e d ,  e q u i v a l e n t  t o  a  s u s p e n s i o n  o f  t h e  H a b e a s  C o r p u s  

“  A c t ,  a n d  d e m a n d e d  p r o o f s  o f  p u b l i c  d a n g e r  n o  l e s s  c o n c l u s i v e .  I n  o p p o s i t i o n  t o  t h e  

“  m e a s u r e  i t  w a s  s a i d  t h a t  t h e r e  w a s  n o  e v i d e n c e  o f  t h e  p r e s e n c e  o f  d a n g e r o u s  a l i e n s  ; 

“  t h a t  d i s c r e t i o n a r y  p o w e r  t o  b e  e n t r u s t e d  t o  t h e  E x e c u t i v e  m i g h t  b e  a b u s e d ,  a n d  t h a t  

“  i t  f o r m e d  p a r t  o f  t h e  p o l i c y  o f  M i n i s t e r s  t o  f o m e n t  t h e  p u b l i c  a p p r e h e n s i o n s .  B u t  

“  t h e  r i g h t  o f  t h e  S t a t e ,  o n  s u f f i c i e n t  g r o u n d s ,  t o  t a k e  s u c h  p r e c a u t i o n s ,  c o u l d  n o t  b e  

u  d i s p u t e d .  T h e  B i l l  w a s  t o  c o n t i n u e  i n  f o r c e  f o r  o n e  y e a r  o n l y ,  a n d  w a s  p a s s e d  

“  w i t h o u t  d i f f i c u l t y .
“  S o  u r g e n t  w a s  d e e m e d  t h e  n a t u r e  o f  f r e e  i n t e r c o u r s e  w i t h  t h e  c o n t i n e n t  a t  

“  t h i s  p e r i o d ,  t h a t  e v e n  B r i t i s h  s u b j e c t s  w e r e  m a d e  l i a b l e  t o  u n p r e c e d e n t e d  r e s t r a i n t s  b y  

“  t h e  T r a i t o r o u s  C o r r e s p o n d e n c e  B i l l .
“  T h e  A l i e n  B i l l  w a s  r e n e w e d  f r o m  t i m e  t o  t i m e ,  a n d  t h r o u g h o u t  t h e  w a r  

“  f o r e i g n e r s  c o n t i n u e d  u n d e r  s t r i c t  s u r v e i l l a n c e .  W h e n  p e a c e  w a s  a t  l e n g t h  r e s t o r e d ,

“  G o v e r n m e n t  r e l a x e d  t h e  m o r e  s t r i n g e n t  p r o v i s i o n s  o f  t h e  W a r  A l i e n  B i l l s  a n d  p r o -  

“  p o s e d  m e a s u r e s  b e t t e r  s u i t e d  t o  a  t i m e  o f  p e a c e .  T h i s  w a s  d o n e  i n  1 8 0 2 ,  a n d  a g a i n  

“ i n  1 8 1 4 .  B u t ,  i n  1 8 1 6 ,  w h e n  p u b l i c  t r a n q u i l l i t y  p r e v a i l e d  t h r o u g h o u t  E u r o p e ,  t h e



“  p r o p r i e t y  o f  c o n t i n u i n g  s u c h  m e a s u r e s ,  e v e n  i n  a  m o d i f i e d  f o r m ,  w a s  s t r e n u o u s l y  
“  c o n t e s t e d .

“  A g a i n ,  i n ^  1 8 1 8 ,  o p p o s i t i o n  110 l e s s  r e s o l u t e  w a s  o f f e r e d  t o  t h e  r e n e w a l  o f  t h e  

“  A l i e n  B i l l .  M i n i s t e r s  w e r e  u r g e d  t o  r e v e r t  t o  t h e  l i b e r a l  p o l i c y  o f  f o r m e r  t i m e s ,  a n d  

“  n o t  t o  i n s i s t  f u r t h e r  u p o n  j e a l o u s  r e s t r i c t i o n s  a n d  i n v i d i o u s  p o w e r s .  T h e  h a r d s h i p s  

“  w h i c h  f o r e i g n e r s  m i g h t  s u f f e r  f r o m  s u d d e n  b a n i s h m e n t  w e r e  e s p e c i a l l y  d w e l t  u p o n .  

“  M e n  w h o  h a d  m a d e  E n g l a n d  t h e i r  h o m e — b o u n d  t o  i t  b y  d o m e s t i c  t i e s  a n d  a f f e c t i o n s  

“ a n d  c a r r y i n g  o n  t r a d e  u n d e r  p r o t e c t i o n  o f  i t s  l a w s — w e r e  l i a b l e ,  w i t h o u t  p r o o f  o f  

u  c r i m e ,  o n  s e c r e t  i n f o r m a t i o n  a n d  b y  a  c l a n d e s t i n e  p r o c e d u r e ,  t o  o n e  o f  t h e  g r a v e s t  

u  p u n i s h m e n t s .  T h i s  p o w e r ,  h o w e v e r ,  w a s  r a r e l y  e x e r c i s e d ,  a n d  i n  a  f e w  y e a r s  w a s  

“  s u r r e n d e r e d .  D u r i n g  t h e  p o l i t i c a l  c o n v u l s i o n s  o f  t h e  C o n t i n e n t  i n  1 8 4 8 ,  t h e  E x e c u -  

“  t i v e  a g a i n  r e c e i v e d  a u t h o r i t y ,  f o r  a  l i m i t e d  t i m e ,  t o  r e m o v e  a n y  f o r e i g n e r s  w h o  m i o - h t  

“  b e  d a n g e r o u s  t o  t h e  p e a c e  o f  t h e  c o u n t r y  ; b u t  i t  w a s  n o t  p u t  i n  f o r c e  i n  a  s i n g l e  

“  i n s t a n c e .  T h e  l a w  h a s  s t i l l  r e q u i r e d  t h e  r e g i s t r a t i o n  o f  a l i e n s ,  b u t  i t s  e x e c u t i o n  h a s  
u  f a l l e n  m o r e  a n d  m o r e  i n t o  d i s u s e . ”

The Chief Justice .— W h a t  A c t  i s  r e f e r r e d  t o  a s  r e q u i r i n g  t h e  r e g i s t r a t i o n  o f
a l i e n s  ?

Dr. Madden.—It  i s  t h e  7 t h  o f  G e o r g e  I V . ,  c h a p t e r  5 4 ,  a n d  t h e  6 t h  a n d  7 t h  o f  

W i l l i a m  I V . ,  c h a p t e r  1 1 .  M y  l e a r n e d  f r i e n d ,  t h e  A t t o r n e y - G e n e r a l ,  i n f o r m s  m e  t h a t  

i n  1 8 4 8  t h e r e  w a s  a n o t h e r  A l i e n  A c t  p a s s e d .  I  w a s  n o t  a w a r e  o f  t h a t .

The Chief Justice.— I s  t h a t  s t i l l  i n  f o r c e ?

The Attorney-General.— M o ,  y o u r  H o n o r ,  I  b e l i e v e  i t  i s  n o t  i n  f o r c e .  I  d o  
n o t  r e l y  u p o n  i t .

D r. Madden.— T h e  h i s t o r y  o f  t h e s e  A c t s  i s ,  t h a t  t h e y  w e r e  p a s s e d  f o r  t w o  y e a r s  

a n d  t h e n  d i e d  o u t .  A n d  t h e n  t h i s  o b s e r v a t i o n  i s  m a d e : —

 ̂  ̂ “  T h e  c o n f i d e n c e  o f  o u r  p o l i c y  a n d  t h e  p r o d i g i o u s  i n t e r c o u r s e  d e v e l o p e d  b y  

u  f a c i l i t i e s  o f  c o m m u n i c a t i o n  a n d  t h e  d e m a n d s  o f  c o m m e r c e  h a v e  p r a c t i c a l l y  r e s t o r e d  t o  

u  f o r e i g n e r s  t h a t  e n t i r e  f r e e d o m  w h i c h  t h e y  e n j o y e d  b e f o r e  t h e  F r e n c h  R e v o l u t i o n .

“ T h e  i m p r o v e d  f e e l i n g  o f  P a r l i a m e n t  i n  r e g a r d  t o  f o r e i g n e r s  w a s  m a r k e d  i n  

“  1 8 4 4  b y  M r .  H u t t ’s  w i s e  a n d  l i b e r a l  m e a s u r e  f o r  t h e  n a t u r a l i z a t i o n  o f  a l i e n s .  C o n -  

u  f i d e n c e  s u c c e e d e d  t o  j e a l o u s y ,  a n d  t h e  L e g i s l a t u r e ,  i n s t e a d  o f  d e v i s i n g  i m p e d i m e n t s  

“  a n d  r e s t r a i n t s ,  o f f e r e d  w e l c o m e  a n d  c i t i z e n s h i p . ”

T h e  m a t t e r s  t h e r e  r e f e r r e d  t o  b r i n g  o u t  t h i s  s u g g e s t i o n ,  w h i c h ,  I  t h i n k ,  i s  o f  

c o n s i d e r a b l e  w e i g h t  i n  t h i s  c o n t r o v e r s y .  I f  t h e  C r o w n  h a d  a t  t h a t  d a t e  a n y  s u c h  

p r e r o g a t i v e  a s  i s  r e l i e d  o n  h e r e ,  w h y  w a s  i t  n e c e s s a r y  n o t  o n l y  t o  p a s s  t h e s e  A c t s  

t h r o u g h  t h e  t u r m o i l ,  a n d  t r o u b l e ,  a n d  t h e  g r e a t  d i f f i c u l t y  w h i c h  t h e  L e g i s l a t u r e  

o f f e r e d ,  a n d  a t  t h e  s a m e  t i m e  r u n  t h e  r i s k  o f  l i m i t i n g  b y  w r i t t e n  l a w  t h e  v e r y  m u c h  

m o r e  e l a s t i c  p r e r o g a t i v e  ?  I f  t h e  p r e r o g a t i v e  w a s  a  t h i n g  w h i c h  e x i s t e d  f o r  t h e  p r o 

t e c t i o n  o f  t h e  S t a t e ,  a n d  w a s  t h e n  i n  e x i s t e n c e ,  w h y  w a s  i t  n e c e s s a r y  t o  r e s o r t  t o  

l e g i s l a t i o n  i n  t h e  f a c e  o f  g r a v e  o p p o s i t i o n ?  M o w  t h e  h i s t o r y  o f  t h e  p a s s i n g  o f  t h e  

A c t ,  5 5  G e o r g e  I I I . ,  c h a p t e r  5 4 ,  i s  c o n t a i n e d  i n  t h e  Hansard  o f  t h e  t i m e .  T h e r e  w a s  

a  g r e a t  d e b a t e  r e f e r r i n g  t o  t h e  w h o l e  o f  t h e s e  A c t s .  T h i s  Hansard  h a s  n o t  b e e n  

a v a i l a b l e  t o  m e ,  a n d  I  a m  i n d e b t e d  t o  m y  l e a r n e d  f r i e n d ,  M r .  S h i e l s ,  f o r  e x t r a c t s .

The Attorney-General.— I  p r o p o s e  t o  r e f e r  t o  V o l u m e  3 4  o f  t h e  Imperial Han
sard o f  t h e  y e a r  1 8 0 3 .

Dr. Madden.— T h i s  w o u l d  b e  t h e  d e b a t e  o n  t h e  l a t e r  B U I — t h e  o n e  o f  1 8 4 8 .  

I  h a v e  n o t  h a d  a n  o p p o r t u n i t y  o f  r e a d i n g  t h e  d e b a t e  i n  Hansard., b u t  m y  l e a r n e d  f r i e n d ,  

M r .  S h i e l s ,  h a s  h a n d e d  m e  t h e  r e f e r e n c e s  w h i c h  h e  h a s  m a d e  t o  i t  i n  P a r l i a m e n t .

The Chief Justice.— W h a t  w a s  t h e  t e n o r  o f  t h i s  d e b a t e ?  W a s  t h e r e  a  g e n e r a l  
d i s c u s s i o n  o n  t h e  s u b j e c t ?

Dr. Madden.— I t  i n v o l v e d  a  g e n e r a l  d i s c u s s i o n  o n  t h e  s u b j e c t ,  t h o u g h  I  b e l i e v e  

t h e  B i l l  w a s  d i r e c t e d  t o  t h e  e x c l u s i o n  o f  o n e  i n d i v i d u a l .  I t  r e v i v e d  t h e  d i s c u s s i o n s  

w h i c h  h a d  p r e v i o u s l y  o c c u r r e d .  T h e  S t a t u t e  5 5 ,  G e o r g e  I I I . ,  c h a p t e r  5 4 ,  i s  a  g e n e r a l  

S t a t u t e ,  e n a c t i n g  a l l  s o r t s  o f  r e s t r i c t i o n s  a n d  p e n a l t i e s  u p o n  a l i e n s ,  a n d  i m p o s i n g  t h e  

d u t y  o f  r e g i s t r a t i o n  l i c e n s e s  a n d  p a s s p o r t s ,  a n d  a  v a r i e t y  o f  o t h e r  m a t t e r s .  I  c a n n o t  

c i t e  a u t h o r i t i e s  w h i c h  a r e  j u d i c i a l ,  b u t  t h o s e  I  r e f e r  t o  a r e  w e l l - k n o w n  p e r s o n s  w h o  h a v e  

a  c l a i m  t o  b e  a c k n o w l e d g e d  a s  a u t h o r i t i e s  o n  m a t t e r s  o f  h i s t o r y .  T h e  o b s e r v a t i o n s  a r e  

v a l u a b l e ,  a n d  i t  d o e s  n o t  m a t t e r  a  j o t  a s  t o  w h a t  S t a t u t e  t h e y  r e l a t e  t o .  T h e y  a r e  

o b s e r v a t i o n s  r e l a t i n g  t o  t h e  g e n e r a l  p r o p o s i t i o n  a s  t o  w h e t h e r  o r  n o t  t h i s  p r e r o g a t i v e  

e x i s t e d ,  a n d  I  w i s h  t o  r e f e r  m o r e  i m m e d i a t e l y  t o  t h e  o b s e r v a t i o n s  o f  S i r  W i l l i a m  

M o l e s w o r t l i .  H e  s a y s ,  s p e a k i n g  o f  t h e  e a r l i e s t  t i m e ,  1 7 9 3 ,  w h e n  t h e  f i r s *  V l i c n  B i l l  
w a s  i n t r o d u c e d ;—
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“  T h i s  B i l l  h a d  b e e n  o p p o s e d  o n  p r i n c i p l e ,  w i t h o u t  r e f e r e n c e  t o  i t s  d e t a i l s  o r  

“  p e r i o d  o f  d u r a t i o n ,  b y  e v e r y  m a n  o f  a n y  n o t e  c o n n e c t e d  w i t h  t h e  l i b e r a l  p a r t y ; b y  

“  t w o  g e n e r a t i o n s  o f  s t a t e s m e n ,  w h o  h a d  s o  u t t e r l y  r e p u d i a t e d  t h e  p r i n c i p l e  o f  t h e  

“ m e a s u r e  t h a t  t h e y  n e v e r  w o u l d  c o n s e n t  t o  c o n s i d e r  i t s  d e t a i l s . ”  ( Hansard, P a r i .  

D e b s . ,  3 r d  s e r i e s ,  v o l .  9 8 ,  p .  5 6 3 . )

M r .  F o x ,  t h e  l e a d e r  o f  t h e  L i b e r a l  p a r t y ,  S i r  S a m u e l  R o m i l l y ,  L o r d  L a n s d o w n e ,  

a n d  o t h e r  L i b e r a l  s t a t e s m e n ,  a l l  d e n i e d  t h a t  t h i s  p r e r o g a t i v e  h a d  e v e r  e x i s t e d .  T h e n  

S i r  W i l l i a m  M o l e s w o r t h  a l s o  r e m a r k s :—

“  T h a t  d o c t r i n e  o f  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  t o  s e n d  a l i e n s  o u t  o f  t h e  c o u n t r y  

“  h a d  b e e n  s t r e n u o u s l y  d e n i e d  b y  M r .  F o x ,  L o r d  G r e y ,  t h e  p r e s e n t  L o r d  L a n s d o w n e  

“  S i r  S a m u e l  R o m i l l y ,  a n d  o t h e r s .  . . N e i t h e r  C h a r l e s  I I . ,  n o r  J a m e s  I I . ,  n o r

“  W i l l i a m  I I I .  h a d  e v e r  d r e a m t  c i t h e r  o f  c l a i m i n g  o r  a s k i n g  f o r  p o w e r  t o  s e n d  a l i e n s  

“  o u t  o f  t h e  c o u n t r y ,  t h o u g h  t h e y  m u s t  h a v e  o f t e n t i m e s  l o n g e d  t o  p o s s e s s  s u c h  p o w e r .  

“  T h e r e f o r e  a n  A l i e n  A c t  w a s  c o n t r a r y  t o  t h e  p r a c t i c e  o f  o u r  a n c e s t o r s ,  c o n t r a r y  t o  

“ t h e  s p i r i t  o f  o u r  C o n s t i t u t i o n ,  c o n t r a r y  t o  t h e  t e n o r  o f  o u r  l a w s  p r i o r  t o  1 7 9 3 ,  a n d  

“  c o n t r a r y  t o  t h e  r e c o r d e d  o p i n i o n  o f  e v e r y  h i g h  a u t h o r i t y  o n  t h i s  s i d e  o f  t h e  H o u s e  

“ s i n c e  t h e  y e a r  1 7 9 3 . ”  ( Hansard, P a r i .  D e b s . ,  3 r d  s c r i e s ,  v o l .  9 8 ,  p .  5 6 6 . )

T h e n  i n  t h e  c o u r s e  o f  t h e  d e b a t e  w h i c h  i s  t o  b e  f o u n d  i n  V o l .  3 4  o f  t h e  y e a r  

1 8 1 6 ,  o f  Hansard, c o l u m n  1 0 6 5 ,  I  f i n d  t h e  f o l l o w i n g : —
“  L o r d  K i n g  w i s h e d  t o  a s k  t h e  l e a r n e d  l o r d  o n  t h e  w o o l s a c k  w h e t h e r  t h e  n o b l e  

“  v i s c o u n t  h a d  s t a t e d ,  a d v i s e d l y ,  t h a t  t h e r e  e x i s t e d  i n  t h e  p r e r o g a t i v e  a  p o w e r  t o  s e n d  

“  a l i e n s ,  n o t  a l i e n  e n e m i e s ,  o u t  o f  t h e  c o u n t r y  ; a n d  w h e t h e r  t h a t  p o w e r  h a d  e v e r  b e e n  

“  e x e r c i s e d  s i n c e  M a g n a  C h a r t a  ?
“  T h e  L o r d  C h a n c e l l o r  s a i d  t h a t ,  w h e t h e r  t h e  p o w e r  o f  s e n d i n g  a l i e n s  o u t  o f  

“  t h e  c o u n t r y  r e s i d e d  i n  t h e  K i n g  a n d  P a r l i a m e n t  c o n j o i n e d ,  o r  i n  t h e  K i n g  a l o n e ,  n o  

“  m a n  c o u l d  b e  m o r e  s a t i s f i e d  t h a n  h e  w a s  o f  i t s  w i s d o m  a n d  p o l i c y  w h e n  s p a r i n g l y  

“ e x e r c i s e d .  A d v e r t i n g  t o  t h e  p e r i o d  o f  1 7 9 3 ,  w h e n  h e  w a s  A t t o r n e y - G e n e r a l ,  h e  

“  r e c o l l e c t e d  t h e  a p p r e h e n s i o n  t h a t  wra s  t h e n  e x c i t e d ,  n o t  o f  F r e n c h  a r m s  b u t  o f  F r e n c h  

“  p r i n c i p l e s .  H e  t h a n k e d  G o d  t h a t  t h a t  a p p r e h e n s i o n  w a s  s t r o n g l y  f e l t  i n  t h e  c o u n t r y ,  

“  o t h e r w i s e  t h e  c o n s e q u e n c e s  m i g h t  h a v e  b e e n  s u c h  t h a t  i t  w a s  i m p o s s i b l e  t o  c o n t e m -  

“  p l a t e  w i t h o u t  t e r r o r .  I t  h a d  b e e n  f e l t  t o  b e  a b s o l u t e l y  n e c e s s a r y ,  w h e t h e r  t h e  C r o w n  

“  h a d  o r  h a d  n o t  t h e  p r e r o g a t i v e  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  c o u n t r y ,  t o  a r m  i t  w i t h  

“  t h e  a s s i s t a n c e  o f  P a r l i a m e n t .  W i t h  r e f e r e n c e  t o  t h e  c o n s t r u c t i o n  p u t  b y  L o r d  C o k e  

“  o n  Magna Charta, a s  i t  r e l a t e d  t o  t h i s  s u b j e c t ,  h e  o b s e r v e d  t h a t ,  a t  t h e  p e r i o d  t o  

“  w h i c h  h e  h a d  a l l u d e d ,  h e  h a d  t h e  h o n o u r  o f  k n o w i n g  m a n y  l e a r n e d  m e n ,  n o w  i n  t h e i r  

“  s e p u l c h r e s ,  b u t  w h o s e  n a m e s  w o u l d  l o n g  l i v e ,  a n d  h e  k n e w  o f  n o n e ,  w h e t h e r  t h e y  

“ o p p o s e d  t h e  m e a s u r e  t h e n  p r o p o s e d  o r  n o t ,  w h o  d e n i e d  t h a t  t h e  K i n g  h a d  t h e  

“  p o w e r ,  w i t h o u t  t h e  s a n c t i o n  o f  P a r l i a m e n t ,  t o  p r e v e n t  a l i e n s  f r o m  s t a y i n g  i n  t h e  

“  c o u n t r y .  B u t  t h e  e s t a b l i s h m e n t  o f  t h i s  p o i n t  h a d  n o  r e f e r e n c e  t o  t h e  p r e s e n t  c a s e ,  

“  i n  w h i c h  t h e  a d o p t i o n  o f  t h e  B i l l  b e f o r e  t h e  H o u s e  w a s  r e q u i r e d  b y  i m p e r i o u s  c i r c u m -  

“  s t a n c e s .  F o r  w h a t  c o u l d  t h e  R o y a l  p o w e r  d o  a l o n e  ?  I t  w a s  e a s y  t o  s a y  t h a t  b y  

“  t h a t  p o w e r  a n  a l i e n  c o u l d  b e  s e n t  o u t  o f  t h e  c o u n t r y ; b u t  h o w  w a s  h e  t o  b e  g o t  o u t ?  

“ H e  m u s t  b e  i n d i c t e d .  T h e n  a  B i l l  m u s t  b e  f o u n d .  T h a t  h e  m i g h t  t r a v e r s e .  T h e  

“  c a u s e  m i g h t  t h e n  b e  r e m o v e d  b y  certiorari t o  a n o t h e r  c o u r t ,  a n d  s o  o n .  W i t h  

“  r e s p e c t  t o  t h e  c a s e s  w h i c h  t h e  i l l u s t r i o u s  d u k e  h a d  s o  i n g e n i o u s l y  a r g u e d ,  a l l  t h a t  

“  h e  c o u l d  s a y  w a s ,  t h a t  e v e r y  c a s e  m u s t  b e  d e t e r m i n e d  b y  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  

“  w h i c h  b e l o n g e d  t o  i t .  T h e r e  w a s  t h i s  s i n g l e  f a c t  i n  a n s w e r  t o  a n y  q u e s t i o n  t h a t  

“  m i g h t  b e  r a i s e d  a b o u t  d i f f i c u l t  c a s e s ,  n a m e l y ,  t h a t  w i t h  a l l  p o s s i b l e  d i f f i c u l t i e s  o n  

“ t h e  s u b j e c t  G o v e r n m e n t  h a d  s u c c e s s f u l l y  g r a p p l e d  s i n c e  t h e  y e a r  1 7 9 3 .  T o  h i m  i t  

“  a p p e a r e d  m o s t  a s t o n i s h i n g  t h a t  a n y  o f  t h e i r  l o r d s h i p s  s h o u l d  t h i n k  t h a t ,  a f t e r  a  w a r  

“  o f  2 5  y e a r s ,  t h e  m e r e  a c t  o f  s i g n i n g  a  t r e a t y  o f  p e a c e  w a s  t o  p r o d u c e  s o  c o m p l e t e  a  

“  t r a n q u i l l i t y  a s  e n t i r e l y  a n d  a t  o n c e  t o  c a l m  a l l  t h e  a g i t a t i o n  w h i c h  t h e  r e c e n t  c o n v u l -  

“  s i o n s  h a d  o c c a s i o n e d .  O f  t h i s  h e  w a s  p e r s u a d e d ,  t h a t  t h e r e  w e r e  n o t  w a n t i n g  

“  p e r s o n s  w h o ,  i f  a n  o p p o r t u n i t y  w e r e  a f f o r d e d  t h e m ,  w e r e  p e r f e c t l y  r e a d y  t o  p u t  i n t o  

“  o p e r a t i o n  t h o s e  p r i n c i p l e s  a g a i n s t  w h i c h  t h i s  c o u n t r y  h a d  b e e n  s o  l o n g  c o n t e n d i n g ^ .  

“  I t  w a s  t o  g u a r d  a g a i n s t  t h e  m a c h i n a t i o n s  o f  s u c h  p e r s o n s  t h a t  h e  s u p p o r t e d  t h e  B i l l .

T h e n  t h e  r e p o r t  g o e s  o n  :—
“ L o r d  H o l l a n d  c o m p l a i n e d  t h a t ,  w i t h  a l l  t h e  l e a r n e d  l o r d ’s  l e g a l ,  h i s t o r i c a l ,  

“  a n d  c o n s t i t u t i o n a l  k n o w l e d g e ,  h e  h a d  n o t  b e e n  a b l e  t o  a d d u c e  a  s i n g l e  i n s t a n c e  m  

“ w h i c h  t h e  p r e r o g a t i v e  o n  t h i s  s u b j e c t  h a d  b e e n  a t t e m p t e d  t o  b e  e x e i c i s e d .  I  h e  

“  l e a r n e d  l o r d  m e r e l y  r e c o l l e c t e d  t h a t ,  w h e n  a  s i m i l a r  B i l l  w a s  d i s c u s s i n g  i n  t h e  o t h e i  

“  H o u s e  o f  P a r l i a m e n t ,  s o m e  p e r s o n s — l a w y e r s — w e r e  o f  o p i n i o n  t h a t  L o r d  C o k e  w a s



“  e r r o n e o u s  i n  h i s  e x p l a n a t i o n  o f  t h a t  p a r t  o f  Magna Charta w h i c h  r e f e r r e d  t o  t h i s  

“  s u b j e c t .  W a s  t h e  a u t h o r i t y  o f  t h e s e  i n d i v i d u a l s ,  i n f l u e n c e d  b y  t h e  f e a r s  o f  t h e  t i m e ,  

“ t o  b e  c o n s i d e r e d  e q u i v a l e n t  t o  t h e  a u t h o r i t y  o f  s u c h  a  m a n  a s  L o r d  C o k e ?  S u c h  

“  o p i n i o n s ,  o r ,  i n d e e d ,  a n y  o p i n i o n  w h a t e v e r  m u s t  b e  i n a d e q u a t e  t o  s u s t a i n  t h e  p o s i t i o n  

“  o f  t h e  l e a r n e d  l o r d  a s  t o  t h e  e x i s t e n c e  o f  a  p r e r o g a t i v e  w h i c h  h a d  n o t  b e e n  e x e r c i s e d  

44 i n  a  s i n g l e  i n s t a n c e  f o r  a  p e r i o d  o f  5 0 0  y e a r s ,  a l t h o u g h  s o  m a n y  o c c a s i o n s  h a d  

“  o c c u r r e d  w i t h i n  t h a t  p e r i o d  i n  w h i c h  s u c h  a  p r e r o g a t i v e  w a s  m o s t  l i k e l y  t o  h a v e  b e e n  

“  c a l l e d  i n t o  a c t i o n ,  i f  i t  h a d  r e a l l y  b e e n  r e c o g n i s e d .  I t  w o u l d  b e  r e c o l l e c t e d  w h a t  

“  s t r u g g l e s  w e r e  m a d e  b e f o r e  t h e  R e f o r m a t i o n  b y  t h o s e  C a t h o l i c s  w h o s e  c h a r a c t e r  w a s  

“  s o  o f t e n  a n d  s o  u n j u s t l y  a b u s e d  t o  r e s i s t  t h e  ultra montane p r e t e n s i o n s  o f  t h e  P o p e ,  

u w h e n  t h a t  P r i n c e  e v i n c e d  s o  m u c h  a m b i t i o n  t o  a p p o i n t  a l i e n s  t o  h i g h  e c c l e s i a s t i c a l  

“  o f f i c e s  i n  t h i s  c o u n t r y .  T h o s e  p r e t e n s i o n s  w e r e  s t r o n g l y  o p p o s e d  b y  t h e  C a t h o l i c  

“  G o v e r n m e n t  o f  t h e  d a y ; b u t ,  i n s t e a d  o f  m a i n t a i n i n g  a n y  c o n t e s t  w i t h  t h e  P o p e ,  t h e  

“  G o v e r n m e n t  m i g h t ,  i f  t h e  a l l e g e d  p r e r o g a t i v e  b e l o n g e d  t o  t h e  C r o w n ,  a t  o n c e  h a v e  

“  i m m e d i a t e l y  s e n t  a l l  t h o s e  a l i e n s  o u t  o f  t h e  c o u n t r y .  A g a i n ,  w a s  n o t  t h i s  p r e r o g a t i v e ,  

“  i f  i t  e x i s t e d ,  m o s t  l i k e l y  t o  h a v e  b e e n  c a l l e d  i n t o  a c t i o n  b y  E l i z a b e t h ,  t o  g u a r d  

44 a g a i n s t  t h e  d a n g e r  w i t h  w h i c h  s h e  w a s  m e n a c e d  b y  P h i l l i p  I I . ,  w h o  w a s  a  s o v e r e i g n  

“  n o  d o u b t  a s  s i n c e r e  i n  h i s  r e l i g i o n  a s  t h e  u n r e l e n t i n g  t y r a n t  b y  w h o m  t h e  S p a n i s h  

“  n a t i o n  w a s  a t  p r e s e n t  a f f l i c t e d .  B u t  a  s i n g u l a r  i n s t a n c e  w a s  m e n t i o n e d  i n  a n o t h e r  

“  p l a c e  b y  C h a r l e s  I I . ,  w h e r e  t h e r e  c o u l d  b e  n o  d o u b t  t h a t  s u c h  a  p r e r o g a t i v e  w o u l d  

“  h a v e  b e e n  e x e r c i s e d  h a d  t h e  C r o w n  p o s s e s s e d  i t .  H e  m e a n t  t h e  i n s t a n c e  i n  w h i c h  

u t h a t  m o n a r c h  w a s  s o  m u c h  a n n o y e d  b y  a  F r e n c h  r i v a l  i n  t h e  a f f e c t i o n s  o f  a  f a v o r i t e  

“  m i s t r e s s ,  a n d  o n  w h i c h  o c c a s i o n  a  F r e n c h  M i n i s t e r  h a d  o b s e r v e d ,  t h a t  t h a t  t r u l y  

“  m u s t  b e  a  h o r r i b l e  c o u n t r y  i n  w h i c h  t h e  s o v e r e i g n  d i d  n o t  e n j o y  t h e  p o w e r  o f  

“  r e l i e v i n g  h i m s e l f  f r o m  s u c h  a n  a n n o y a n c e  b y  s e n d i n g  t h e  c a u s e  o f  i t  o u t  o f  t h e  

“  c o u n t r y .  T h e n  a s  t o  J a m e s  I I . ,  w a s  i t  a t  a l l  p r o b a b l e  t h a t  t h a t  s o v e r e i g n  w o u l d  

“  h a v e  a l l o w e d  s o  m a n y  o f  t h e  P r o t e s t a n t  s u b j e c t s  o f  h i s  a l l y  a n d  f r i e n d ,  L o u i s  X I V .  

“  t o  c o m e  i n t o  t h i s  c o u n t r y  a f t e r  t h e  r e v o c a t i o n  o f  t h e  e d i c t  o f  N a n t z ,  i f  h e  h a d  h a d  

“  t h e  p o w e r  o f  p r e v e n t i n g  t h e m  ?  H a y ,  w a s  i t  n o t  q u i t e  i m p r o b a b l e  t h a t  J a m e s ,  w i t h  

“  t h e  r e l i g i o u s  p r e j u d i c e s  a n d  p o l i t i c a l  v i e w s  w h i c h  l i e  w a s  k n o w n  t o  e n t e r t a i n ,  w o u l d  

“  h a v e  p e r m i t t e d  s u c h  a l i e n s  t o  f i n d  a n  a s y l u m  i n  t h i s  c o u n t r y  h a d  t h e  C r o w n  b e e n  

“ ' i n v e s t e d  w i t h  s u c h  a  p r e r o g a t i v e  a s  w a s  a t  p r e s e n t  i n s i s t e d  u p o n ; f o r  s u r e l y  J a m e s  

“  I I .  c o u l d  h a v e  f o u n d  a s  m a n y  l a w y e r s  t o  m a i n t a i n  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  i n  

“ h i s  d a y  a s  w e r e  l i k e l y  t o  b e  m e t  w i t h  a t  t h e  p r e s e n t  o r  a n y  o t h e r  p e r i o d ?  W i l l i a m  

“  I I I . ,  t o o ,  h a d  m a n y  r e a s o n s  t o  e x e r c i s e  s u c h  a  p r e r o g a t i v e  i n  o r d e r  t o  g u a r d  a g a i n s t  

“  t h e  m a c h i n a t i o n s  o f  L o u i s  X I V .  a n d  o f  t h e  a g e n t s  o f  J a m e s . ”

T h a t  s h o w s  t h a t  t h e  a c t i o n  o f  t h e  G o v e r n m e n t  o f  t h e  d a y  i n  i n t r o d u c i n g  t h i s  

B i l l  i s  d i s t i n c t l y  c h a l l e n g e d .  T h e  L o r d  C h a n c e l l o r  w a s  a s k e d  i f  h e  c o u l d  p o i n t  t o  a  

s i n g l e  i n s t a n c e  w i t h i n  5 0 0  y e a r s  w h e r e  t h i s  p r e r o g a t i v e  h a d  e v e r  b e e n  e x e r c i s e d ,  a n d  

h e  c o u l d  n o t .  A  m o r e  p o t e n t  c r i t i c i s m  o n  t h e  n o n - e x i s t e n c e  o f  s u c h  a  p r e r o g a t i v e  c a n  

s c a r c e l y  b e  s u g g e s t e d .

Mr. Justice Holroyd.— H a v e  y o u  g o t  t h e  p a s s a g e  f r o m  Magna Charta i n  

r e l a t i o n  t o  t h e  s u b j e c t ?  I  h a v e  a  s h o r t  s u m m a r y  o f  i t  h e r e  a s  s u m m e d  u p  b y  

L o r d  C o c k b u r n .

Dr. Madden.— I  h a v e  i t  i n  “  B r o o m ’s  C o m m e n t a r i e s . ”

Mr. Justice Holroyd.— H e  s a y s :— “  T h e  g r o s s  i m p o s i t i o n s  a n d  e x a c t i o n s  

“  p r a c t i s e d  b y  K i n g  J o h n  o n  f o r e i g n  m e r c h a n t s  h a d  h o w e v e r  o c c a s i o n e d  a  p r o v i s i o n  

“  t o  b e  m a d e  i n  Magna Charta f o r  t h e i r  p r o t e c t i o n .  4 A l l  m e r c h a n t s  ’— w h i c h  L o r d  

“  C o k e  s h o w s  t o  h a v e  m e a n t  m e r c h a n t  s t r a n g e r s  i n  a m i t y — ‘ i f  t h e y  w e r e  n o t  p u b l i c l y  

44 4 p r o h i b i t e d  b e f o r e ,  w e r e  t o  h a v e  s a f e  a n d  s u r e  c o n d u c t ,  ( 1 )  t o  d e p a r t  o u t  o f  E n g l a n d ; 

“  4 ( 2 )  t o  c o m e  i n t o  E n g l a n d ; ( 3 )  t o  t a r r y  h e r e ; ( 4 )  t o  g o  i n  a n d  t h r o u g h  E n g l a n d ,

4 4 4 a s  w e l l  b y  l a n d  a s  b y  w a t e r ; ( 5 )  t o  b u y  a n d  t o  s e l l ;  ( 6 )  w i t h o u t  a n y  m a n n e r  o f  

44 4 e v i l  t o l l s ;  ( 7 )  b y  t h e  o l d  r i g h t f u l  c u s t o m s . ’ ”
Dr. Madden.— I  h a v e  s e n t  f o r  B r o o m ’s  o b s e r v a t i o n s  o n  t h a t  p a r t i c u l a r  p a s s a g e .  

T h e  a r g u m e n t  w a s  r a i s e d  t h a t  i t  r e l a t e d  o n l y  t o  f o r e i g n  m e r c h a n t s ,  a n d  t h a t  t h e r e f o r e  

p e r s o n s  n o t  b e i n g  f o r e i g n  m e r c h a n t s  w o u l d  n o t  c o m e  w i t h i n  t h e  m e a n i n g  o f  Magna 
Charta. T h a t  s t i p u l a t i o n  i n  Magna Charta w o u l d  s e e m  t o  s u g g e s t  t h a t  t h e r e  h a d  

b e e n  s o m e  r e s t r i c t i o n  p l a c e d  o n  f o r e i g n  m e r c h a n t s ,  a n d  i t  w a s  r e c o g n i s e d  i n  Magna 
Charta t h a t  t h e y  s h o u l d  b e  r e m o v e d .  A t  a l l  e v e n t s ,  s i n c e  t h e n  t h e r e  h a s  b e e n  n o  w e l l -  

d e f i n e d  i n s t a n c e ,  a p a r t  f r o m  t h e  A l i e n  A c t s ,  o f  a n y  p e r s o n  b e i n g  e x p e l l e d  f r o m  

E n g l a n d  u n d e r  s u c h  a  p r e r o g a t i v e .  W h i l e  I  a m  w a i t i n g  f o r  44 B r o o m , ”  I  m a y  c a l l  

a t t e n t i o n  t o  P r o f e s s o r  D i c e y ’s  w o r k  o n  44 T h e  L a w  o f  t h e  C o n s t i t u t i o n , ”  p a g e s  3 4 0 ,
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3 4 1 ,  a n d  3 4 2 .  H e  i s  h e r e  d e a l i n g  w i t h  t h e  q u e s t i o n  o f  P a r l i a m e n t a r y  s o v e r e i g n t y ,  a n d  

h e  g o e s  o n :—
“  T h e  s u p r e m a c y  o f  t h e  l a w  n e c e s s i t a t e s  t h e  e x e r c i s e  o f  P a r l i a m e n t a r y  s o v e r -  

“  e i g n t y  *  *  *  . T h e  C r o w n  c a n n o t ,  e x c e p t  u n d e r  S t a t u t e ,  e x p e l  f r o m  E n g l a n d

“  a n y  a l i e n  w h a t e v e r ,  e v e n  t h o u g h  h e  w e r e  a  m u r d e r e r ,  w h o ,  a f t e r  s l a u g h t e r i n g  a  w h o l e  

“ f a m i l y  a t  B o u l o g n e ,  h a d  o n  t h e  v e r y  d a y  c r o s s e d  r e d - h a n d e d  t o  D o v e r .  T h e  

“  E x e c u t i v e ,  t h e r e f o r e ,  m u s t  a s k  f o r ,  a n d  a l w a y s  o b t a i n ,  a i d  f r o m  P a r l i a m e n t .  *  *  *

“  T h e r e  a r e  t i m e s  o f  t u m u l t  o r  i n v a s i o n ,  w h e n ,  f o r  t h e  s a k e  o f  l e g a l i t y  i t s e l f ,  t h e  r u l e s  

“  o f  l a w  m u s t  h e  b r o k e n .  T h e  c o u r s e  w h i c h  t h e  G o v e r n m e n t  m u s t  t h e n  t a k e  i s  c l e a r .  

“  T h e  M i n i s t r y  m u s t  b r e a k  t h e  l a w ,  a n d  t r u s t  f o r  p r o t e c t i o n  t o  a n  A c t  o f  i n d e m n i t y .  

“ A  S t a t u t e  o f  t h i s  k i n d  i s  ( I  h a v e  p o i n t e d  o u t )  t h e  l a s t  a n d  s u p r e m e  e x e r c i s e  o f  

“  P a r l i a m e n t a r y  s o v e r e i g n t y .  I t  l e g a l i z e s  i l l e g a l i t y .  I t  a f f o r d s  t h e  p r a c t i c a l  s o l u t i o n  

“ o f t h e  p r o b l e m  w h i c h  p e r p l e x e d  t h e  s t a t e s m e n  o f  t h e  1 6 t h  a n d  1 7 t h  c e n t u r i e s :  h o w  

“  t o  c o m b i n e  t h e  m a i n t e n a n c e  o f  l a w  a n d  t h e  a u t h o r i t y  o f  t h e  H o u s e s  o f  P a r l i a m e n t  

“  w i t h  t h e  f r e e  e x e r c i s e  o f  t h a t  k i n d  o f  d i s c r e t i o n a r y  p o w e r  o r  p r e r o g a t i v e  w h i c h  i n  

“  s o m e  s h a p e  o r  o t h e r  m u s t  a t  c r i t i c a l  j u n c t u r e s  b e  w i e l d e d  b y  t h e  E x e c u t i v e  G o v e r n -  

“  m e n t  o f  e v e r y  c i v i l i z e d  c o u n t r y . ”
Mr. Justice Wrenfordsley.— H a s  n o t  t h e  Q u e e n  a  r i g h t  t o  g i v e  a n  a m b a s s a d o r  

n o t i c e  t o  l e a v e  t h e  c o u n t r y  ?
Dr. Madden.— I  t h i n k  t h a t  i s  s o  a c c o r d i n g  t o  t h e  l a w  o f  n a t i o n s .  H e r  M a j e s t y  

c a n  g i v e  h i m  n o t i c e  t h a t  i f  h e  s t a y s  h e  d o e s  s o  a t  h i s  p e r i l .

Mr. Justice Wrenfordsley.— Y o u  s a y  s h e  h a s  t h a t  p o w e r  a c c o r d i n g  t o  t h e  

p r i n c i p l e s  o f  i n t e r n a t i o n a l  l a w  ?
Dr. Madden.— T h a t  i s  s o ,  b u t  i t  i s  p a r t  o f  t h e  l a w  o f  w a r .  I t  i s  r e c o g n i s e d  

t h a t  t h e  K i n g  h i m s e l f  c a n n o t  c o m e  w i t h o u t  l i c e n c e  i n t o  t h e  c o u n t r y ,  a n d  t h e r e f o r e  h i s  

a m b a s s a d o r  c a n n o t  c o m e  'pro rex. F o r  t h e s e  r e a s o n s ,  i f  y o u r  H o n o r s  p l e a s e ,  I  d r a w  

t h e  i n f e r e n c e  t h a t  t h i s  p r e r o g a t i v e ,  w h i c h  i s  a l l e g e d ,  h a s  n e v e r  e x i s t e d  i n  E n g l a n d  a t  a l l ,  

a n d  t h a t  t h e r e  i s  n o  r e a l  f o u n d a t i o n  f o r  i t — t h a t  t h e  m e r e  a u t h o r i t y  f o r  s u g g e s t i n g  t h a t  i t  

d i d  e x i s t  g o e s  b a c k  t o  t h a t  p a s s a g e  i n  P u f f e n d o r f ,  w h o  i s  n o t  a c k n o w l e d g e d  t o  b e  a n y  

a u t h o r i t y  i n  E n g l i s h  l a w .  B u t  e v e n  i f  i t  i s  a  t h i n g  t o  b e  r e g a r d e d  a s  e x i s t i n g ,  i t  i s  

r e f e r r e d  t o  b y  s u c h  l e a r n e d  w r i t e r s  a s  C h i t t y  a s  b e l o n g i n g  t o  t h e  p r e r o g a t i v e  o f  w a r  

a n d  p e a c e ,  a n d  e x e r c i s a b l e  o n l y  w i t h  r e f e r e n c e  t o  t h e  d e c l a r a t i o n  o f  w a r .  I  r e f e r  t o  

t h a t  m e r e l y  i n  o r d e r  t h a t  I  m a y  r e f e r  t o  i t  a g a i n  w h e n  I  c o m e  t o  d e a l  w i t h  t h e  p o w e r s  

o f  M i n i s t e r s  o f  t h i s  c o l o n y  a n d  o f  H i s  E x c e l l e n c y  t h e  G o v e r n o r  h e r e .  T h e n  I  w o u l d  

a l s o  s u b m i t  t o  t h e  C o u r t  t h a t  i f  t h i s  p r e r o g a t i v e  a t  a n y  t i m e  i n  t h e  d a r k e r  a n d  m o r e  

r e m o t e  p e r i o d s  o f  o u r  h i s t o r y  d i d  e x i s t ,  d e f i n i t e l y  o r  i n d e f i n i t e l y ,  t h e  r e f e r e n c e ^  i n  

H a l l a m — t h e  f a c t  t h a t ,  w h e n  i t  w a s  t h o u g h t  d e s i r a b l e  t o  h a v e  s o m e  m e a n s  o f  s e n d i n g  

t h e s e  a l i e n s  f r o m  t h e  c o u n t r y ,  a n  A c t  o f  P a r l i a m e n t  h a d  t o  b e  p a s s e d — a n d  t h e  o b s e r 

v a t i o n s  o f  t h e s e  m e n ,  e s p e c i a l l y  l e a r n e d  i n  t h e  s u b j e c t ,  a n d  t h e i r  i n a b i l i t y  t o  f i n d  a n y  

a u t h o r i t y  i n  e x i s t e n c e  f o r  5 0 0  y e a r s ,  s h o w  t h a t  i t  h a d  b e c o m e  o b s o l e t e .  I  m a y  a l s o  

c i t e ,  a n d  w i t h  n o  l e s s  r e s p e c t ,  t h e  d e c i s i o n s  o f  t h e  S u p r e m e  C o u r t  o f  N e w  S o u t h  

W a l e s  i n  t h e  c a s e  o f  ex parte  L e o n g  K u m .  T h e r e  t h i s  m a t t e r  w a s  d e b a t e d .  A t  p r e s e n t  

t h e  c a s e  i s  o n l y  t o  b e  f o u n d  r e p o r t e d  i n  t h e  Sydney Morning Herald  a n d  t h e  o t h e r  

n e w s p a p e r s  o f  M a y  2 4 ,  1 8 8 8 .  T h e  c a s e  w a s  i n  m a n y  r e s p e c t s  s i m i l a r  t o  t h i s .  I t  w a s  

a n  a p p l i c a t i o n  u n d e r  t h e  H a b e a s  C o r p u s  A c t  o n  b e h a l f  o f  a  C h i n e s e  w h o  h a d  t e n d e r e d  

h i s  p o l l - t a x ,  a n d  w h o  t h e r e f o r e  s a i d  h e  w a s  u n l a w f u l l y  i n  c u s t o d y  b y  b e i n g  c o m p e l l e d  

t o  r e m a i n  i n  t h e  Afghan , t h e  s a m e  s h i p  a s  t h e  p l a i n t i f f  i n  t h i s  a c t i o n  w a s  a b o a r d .  T h e  

a r g u m e n t  w a s  t h a t  t h i s  p r e r o g a t i v e  t o  e x c l u d e  a l i e n s  e x i s t e d ,  a n d  t h a t  N e w  S o u t h  

W a l e s  w a s  a  S o v e r e i g n  S t a t e  a n d  e n t i t l e d  t o  e x e r c i s e  t h i s  p r e r o g a t i v e  o r  o t h e r w i s e  

s o m e t h i n g  i n  t h e  n a t u r e  o f  a n  a c t  o f  S t a t e .  T h e  j u d g m e n t  i n  t h a t  c a s e ,  a s  r e p o r t e d ,  i s

a s  f o l l o w s  :—  r
“  H i s  H o n o r  t h e  C h i e f  J u s t i c e  t h e n  d e l i v e r e d  j u d g m e n t ,  s t a t i n g  t h a t  h e  d i d  

“  n o t  c o n s i d e r  i t  n e c e s s a r y  t o  c a l l  o n  c o u n s e l  t o  r e p l y .  H e  s a i d :  I  i n t e n d  t o  a d d  v e i y  

({ l i t t l e  t o  t h e  j u d g m e n t  I  d e l i v e r e d  t h e  o t h e r  d a y ,  a n d  I  d o  n o t  e x p e c t  t o  s a t i s f y  t h e  

“  l e a r n e d  c o u n s e l  w h o  h a s  a r g u e d  t h e  c a s e  a t  s u c h  g r e a t  l e n g t h  a n d  w i t h  s u c h  a b i  l t y  

u o n  t w o  o c c a s i o n s  ; b u t  w i t h  r e g a r d  t o  t h e  q u e s t i o n  o f  t h i s  c o l o n y  h a y i n g  t h e  p o w e r  

“  o f  a  S o v e r e i g n  S t a t e ,  I  d e s i r e  t o  a d d  a  f e w  w o r d s .  I  s t a t e d  o n  T h u r s d a y  t h a t ,  i n  m y  

“  o p i n i o n ,  t h i s  c o l o n y  h a d  n o  s u c h  p o w e r ,  a n d  a f t e r  h a v i n g  p a i d  e v e r y  a t t e n t i o n  t o  t h e  

“  a r g u m e n t s  j u s t  u s e d ,  I  a m  t h e  m o r e  f i r m l y  c o n v i n c e d  t h e  o p i n i o n  I  t h e n  f o r m e d  i s  

“  c o r r e c t .  I n  4 W h e a t o n ’s  I n t e r n a t i o n a l  L a w , ’ a  b o o k  w h i c h  h a s  b e e n  a l l u d e d  t o ,  

16 S o v e r e i g n  S t a t e s  a r e  r e f e r r e d  t o  o n  p a g e  2 8  i n  t h e  f o l l o w i n g  t e r m s :  ‘ W h e r e v e r ,  

“  i n d e e d ,  t h e  a b s o l u t e  o r  u n l i n i i t e d  m o n a r c h i c a l  f o r m  o f  g o v e r n m e n t  p r e v a i l s  m  a n y



44 S t a t e ,  t h e  p e r s o n  o f  t h e  P r i n c e  i s  n e c e s s a r i l y  i d e n t i f i e d  w i t h  t h e  S t a t e  i t s e l f ’— 4 L'etat 
44 c'est moi. ’ 4 H e n c e  t h e  p u b l i c  j u r i s t s  f r e q u e n t l y  u s e  t h e  t e r m s  S o v e r e i g n  a n d  S t a t e

44 a s  s y n o n y m o u s .  S o  a l s o  t h e  t e r m  S o v e r e i g n  i s  s o m e t i m e s  u s e d  i n  a  m e t a p h o r i c a l  

44 s e n s e  m e r e l y  t o  d e n o t e  a  S t a t e ,  w h e t h e r  m o n a r c h i c a l ,  o r  r e p u b l i c a n ,  o r  m i x e d .  

44 S o v e r e i g n t y  i s  t h e  s u p r e m e  p o w e r  b y  w h i c h  a n y  S t a t e  i s  g o v e r n e d . ’ A g a i n ,  o n  

44 p a g e  4 3  : 4 A  S o v e r e i g n  S t a t e  i s  g e n e r a l l y  d e f i n e d  t o  b e  a n y  n a t i o n  o r  p e o p l e ,  w h a t -  

44 e v e r  m a y  b e  t h e  f o r m  o f  i t s  i n t e r n a l  c o n s t i t u t i o n ,  w h i c h  g o v e r n s  i t s e l f  i n d e p e n d e n t l y  

44 o f  f o r e i g n  p o w e r s .  T h i s  d e f i n i t i o n ,  u n l e s s  t a k e n  w i t h  g r e a t  q u a l i f i c a t i o n s ,  c a n n o t  b e  

44 a d m i t t e d  a s  e n t i r e l y  a c c u r a t e .  S o m e  S t a t e s  a r e  c o m p l e t e l y  s o v e r e i g n  a n d  i n d e p e n -  

44 d e n t ,  a c k n o w l e d g i n g  n o  s u p e r i o r  b u t  t h e  S u p r e m e  R u l e r  a n d  G - o v e r n o r  o f  t h e  

44 U n i v e r s e .  T h e  S o v e r e i g n t y  o f  o t h e r  S t a t e s  i s  l i m i t e d ,  a n d  q u a l i f i e d  i n  v a r i o u s  

44 d e g r e e s .  B y  a  S o v e r e i g n  S t a t e  w e  m e a n  a  c o m m u n i t y  o r  a  n u m b e r  o f  p e r s o n s  

44 p e r m a n e n t l y  o r g a n i z e d  u n d e r  a  S o v e r e i g n  G o v e r n m e n t  o f  t h e i r  o w n ,  a n d  b y  a  

44 S o v e r e i g n  G o v e r n m e n t  w e  m e a n  a  G o v e r n m e n t ,  h o w e v e r  c o n s t i t u t e d ,  w h i c h  e x e r c i s e s  

44 t h e  p o w e r  o f  m a k i n g  a n d  e n f o r c i n g  l a w  w i t h i n  a  c o m m u n i t y ,  a n d  i s  n o t  i t s e l f  s u b j e c t  

44 t o  a n y  s u p e r i o r  G o v e r n m e n t .  T h e s e  t w o  f a c t o r s ,  o n e  p o s i t i v e ,  t h e  o t h e r  n e g a t i v e —  

“ t h e  e x e r c i s e  o f  p o w e r ,  a n d  t h e  a b s e n c e  o f  s u p e r i o r  c o n t r o l — - c o m p o s e  t h e  n o t i o n  o f  

44 s o v e r e i g n t y ,  a n d  a r e  e s s e n t i a l  t o  i t .  ’ ”

The Attorney-General.— O f  c o u r s e ,  I  d o  n o t  c o n t e n d  t h a t  h e r e  f o r  o n e  m o m e n t .

Dr. Madden.— T h a t  i s  a  q u o t a t i o n  f r o m  44 W h e a t o n . ”  T h e n  H i s  H o n o r  g o e s  o n  

h i m s e l f :—

44 T h i s ,  h e  b e l i e v e d ,  w a s  a p p l i c a b l e  t o  t h e  c o n d i t i o n  o f  t h e  c o l o n i e s  d e p e n d e n t  o n  

44 t h e  C r o w n ,  a n d ,  i f  s o ,  i t  w a s  t h e r e f o r e  c l e a r  t h a t  t h e y  w e r e  n o t  S o v e r e i g n  S t a t e s .  

44 E v e n  i f  t h i s  p a r t i c u l a r  p o w e r  b e  v e s t e d  i n  S o v e r e i g n  S t a t e s ,  t h i s  c o l o n y  d o e s  n o t  

44 p o s s e s s  t h e  p o w e r ,  a n d  i t  w o u l d  b e  d a n g e r o u s  i n  t h e  e x t r e m e  i f  i t  d i d  p o s s e s s  i t .  T h e  

44 o t h e r  d a y  i t  h a d  b e e n  u r g e d  v e r y  s t r o n g l y  t h a t  t h i s  C o u r t  h a d  n o t h i n g  t o  d o  w i t h  

44 t h e  q u e s t i o n  a s  t o  w h a t  m a y  a r i s e  b e t w e e n  n a t i o n s  i f  o n e  o f  t h e m  t r a n s g r e s s e s  i n t e r - _ 

44 n a t i o n a l  l a w .  T h e  o u t c o m e  o f  s u c h  c o n d u c t  m a y  b e  w a r ,  a n d  w i t h  t h a t  t h i s  C o u r t  h a d  

44 v e r y  p r o p e r l y  n o t h i n g  t o  d o .  B u t  c a n  i t  b e  s u c c e s s f u l l y  c o n t e n d e d  t h a t ,  i f  t h e  o u t c o m e  

44 o f  s u c h  a  c o u r s e  a s  t h e  e x c l u s i o n  o f  f o r e i g n  s u b j e c t s  o f  a  f r i e n d l y  S t a t e  m a y  r e s u l t  i n  

44 w a r ,  t h e  a d o p t i o n  o f  t h i s  c o u r s e  i s  o n e  o f  t h e  p r e r o g a t i v e s  o r  a c t s  o f  S t a t e  w h i c h  t h e  

44 G o v e r n m e n t  o r  t h e  G o v e r n o r  o f  t h e  c o l o n y  m a y  e x e r c i s e  ?  I n  o t h e r  w o r d s ,  a l t h o u g h  

44 i t  i s  a d m i t t e d  t h a t  t h e  p r e r o g a t i v e  o f  d e c l a r i n g  w a r  i s  n o t  v e s t e d  i n  t h e  G o v e r n o r  o f  

44 t h e  c o l o n y ,  y e t  t h a t  h e  o r  t h e  G o v e r n m e n t  m a y  d o  s u c h  a c t s  a s  m a y  n e c e s s a r i l y  e i t h e r  

44 b r i n g  a b o u t  w a r ,  o r  a  s t a t e  o f  t h i n g s  u n d e r  w h i c h  t h e  S o v e r e i g n  c o u n t r y  m a y  h a v e  

44 t o  d i s a v o w  t h e  a c t s  o f  i t s  c o l o n i e s ,  a n d  m a y  b e  f o r c e d  p o s s i b l y  t o  m a k e  i n d e m n i t y  t o  

44 t h e  s u b j e c t s  o f  t h e  f o r e i g n  S t a t e  w h o s e  r i g h t s  h a d  b e e n  i n f r i n g e d .  I  t h i n k  t h a t  t h e s e  

44 c o n s i d e r a t i o n s  a r e  s u f f i c i e n t  t o  s h o w  t h a t  t h e  r i g h t s  w h i c h  i t  h a s  b e e n  c o n t e n d e d  t h e  

44 G o v e r n o r  o r  G o v e r n m e n t  m a y  h a v e  p o w e r  t o  e x e r c i s e  c a n n o t  e x i s t  i n  a  c o l o n y  s u c h  

44 a s  t h i s  i s ,  d e p e n d i n g  o n  a  s u p e r i o r  G o v e r n m e n t .  I ,  t h e r e f o r e ,  a m  o f  o p i n i o n  t h a t ,  

44 i n d e p e n d e n t  o f  a l l  o t h e r  c o n s i d e r a t i o n s ,  a l t h o u g h  I  t h i n k  i t  i s  u n n e c e s s a r y  f o r  t h e  

44 p u r p o s e  o f  t h i s  j u d g m e n t ,  t h i s  c o l o n y  p o s s e s s e s  n o  s u c h  p o w e r  a s  t h a t  c o n t e n d e d .  

44 P a s s i n g  b y  t h e s e  m a t t e r s  o f  i n t e r n a t i o n a l  l a w ,  l e t  u s  c o n s i d e r  t h e  q u e s t i o n  o f  

44 d o m e s t i c  l a w ,  b e c a u s e  t h i s  i s  a  q u e s t i o n  p u r e l y  o f  d o m e s t i c  l a w .  T h e  c i r c u m -  

44 s t a n c e s  o f  t h e  c a s e  a r e  t h e s e .  T h e  a p p l i c a n t  i s  t h e  s u b j e c t  o f  a  f r i e n d l y  f o r e i g n  

44 p o w e r ,  a n d  i s  o n  b o a r d  a n  E n g l i s h  s h i p  i n  t h i s  h a r b o u r ,  w h i c h  i s ,  I  b e l i e v e ,  

44 a t t a c h e d  t o  a  w h a r f .  H e  s a y s : 4 1  a m  r e s t r a i n e d  i n  m y  l i b e r t y ,  a n d  a m  n o t  

44 p e r m i t t e d  t o  l e a v e  t h e  s h i p .  T h e  s h i p  i s  t o  m e  a  p r i s o n . ’ T h e  a n s w e r  m a d e  t o  

44 t h i s  i s  t h a t  t h e  s h i p  m a y  g o  o u t s i d e  t h e  h a r b o u r ,  a n d  p r o c e e d  w h e r e  s h e  l i k e s .   ̂ W h a t  

44 a n s w e r  i s  t h a t  t o  h i s  d e t e n t i o n  w h i l e  t h e  s h i p  i s  i n  h a r b o u r  ?  W h i l e  s h e  i s  h e r e ,  

44 w h e t h e r  f o r  a n  h o u r  o r  f o r  a  m o n t h ,  h e  i s  d u r i n g  t h a t  t i m e  i m p r i s o n e d  o n  b o a r d  t h e  

44 s h i p ,  a n d  a d m i t t e d l y  i m p r i s o n e d  b y  t h e  a c t  o f  t h e  r e s p o n d e n t  h e r e  c o m p l a i n e d  a g a i n s t ,  

44 M r .  P o w e l l ,  t h e  C o l l e c t o r  o f  C u s t o m s ,  w h o  i s  c a l l e d  u p o n  t o  s h o w  c a u s e  w h y  t h i s  

44 p e r s o n  i s  k e p t  i n  r e s t r a i n t  o n  b o a r d  s h i p . ”

T h e  r e s t  o f  t h e  j u d g m e n t  d e a l s  w i t h  t h e  q u e s t i o n  o f  habeas corpus, w h i c h  I  
n e e d  n o t  t r o u b l e  t h e  C o u r t  w i t h .  I  h a v e  e x p e r i e n c e d  c o n s i d e r a b l e  d i f f i c u l t y  i n  o b t a i n i n g  

c o p i e s  o f  t h e  Sydney Morning Herald. I  h a v e  n o t  g o t  t h e  i s s u e  t h a t  I  d e s i r e ,  w h i c h  

w i l l  b e  t h e  1 8 t h  o f  M a y .  T h i s  n e w s p a p e r  c o n t a i n s  t h e  r e p o r t  o f  a n o t h e r  j u d g m e n t  o f  

t h e  S u p r e m e  C o u r t  o f  N e w  S o u t h  W a l e s .  I t  i s  a s  f o l l o w s : —

44 T h e  C h i e f  J u s t i c e  s a i d : — W e  d o  n o t  r e q u i r e  t o  h e a r  y o u ,  M r .  P i l c h e r ,  u p 01* 

44 t h i s  m a t t e r .  T h i s  i s  a n  a p p l i c a t i o n  e i t h e r  a t  c o m m o n  l a w  o r  u n d e r  t h e  S t a t u t e  o f  5 6  

44 G e o r g e  I I P ,  c h a p t e r  1 0 0 ,  b y  a  p e r s o n  n a m e d  L o  P a k ,  f o r  a  w r i t  o f  habeas corpus, o r



“  r a t h e r ,  I  s h o u l d  s a y ,  t o  m a k e  t h e  r u l e  nisi a l r e a d y  g r a n t e d  a b s o l u t e  f o r  a  w r i t  o f  

“  habeas corpus. I t  a p p e a r s  f r o m  t h e  a f f i d a v i t s  f i l e d  t h a t  t h i s  p e r s o n — a  n a t i v e  o f  

u  C h i n a — w a s  a  r e s i d e n t  o f  t h i s  c o l o n y  f o r  s o m e  y e a r s ,  a n d  t h a t  s o m e  t i m e  l a s t  y e a r ,  

“  u n d e r  t h e  9 t h  s e c t i o n  o f  t h e  4 5  V i c . ,  N o .  1 1 — t h e  I n f l u x  o f  C h i n e s e  R e s t r i c t i o n  A c t  

“  — h e  o b t a i n e d ,  o n  p r o v i n g  t o  t h e  s a t i s f a c t i o n  o f  t h e  C o l o n i a l  T r e a s u r e r ,  o r  s o m e  

“  p e r s o n  a p p o i n t e d  b y  h i m ,  t h a t  h e  w a s  a  r e s i d e n t  w i t h i n  t h e  c o l o n y  a t  t h e  t u n e  o f  t h e  

“  p a s s i n g  o f  t h e  A c t — t h a t  i s  o n  t h e  6 t h  D e c e m b e r ,  1 8 8 1 — h e  t h e r e u p o n  o b t a i n e d  f r o m  

“ t h e  p r o p e r  o f f i c e r  a  c e r t i f i c a t e  o f  e x e m p t i o n  u n d e r  t h e  A c t . ”

U n d e r  t h e  N e w  S o u t h  W a l e s  A c t  t h i s  C h i n e s e  w a s  e x e m p t e d  f r o m  t h e  p o l l - t a x .  

T h a t  i s  n o t  t h e  c a s e  h e r e .

“  I t  a p p e a r s  t h a t  h e  t o o k  a  p a s s e n g e r  t i c k e t  b y  o n e  o f  t h e  s t e a m e r s  a n d  l e f t  t h e  

“  c o l o n y ,  a n d  w e n t  t o  C h i n a ,  a n d  h e  n o w  r e t u r n s  w i t h  h i s  c e r t i f i c a t e  o f  e x e m p t i o n .  

“  H e  i s  n o w  o n  b o a r d  a  B r i t i s h  s h i p  i n  t h i s  p o r t ,  a n d  i s ,  t h e r e f o r e ,  w i t h i n  t h e  j u r i s d i c -  

“  t i o n  o f  t h i s  C o u r t .  A n d  h e  i n f o r m s  t h e  C o u r t  t h a t ,  h a v i n g  o b t a i n e d  t h a t  c e r t i f i c a t e  

u  o f  e x e m p t i o n ,  h i s  l i b e r t y  i s  r e s t r a i n e d  o n  b o a r d  t h a t  s h i p  b y  S u b - I n s p e c t o r  H y a m ,  

“  w h o  i s  t h e  r e s p o n d e n t  h e r e ,  a n d  a c c o r d i n g l y  a  r u l e  w a s  g r a n t e d  c a l l i n g  u p o n  S u b -  

i n s p e c t o r  H y a m  t o  s h o w  c a u s e  w h y  a  w r i t  o f  habeas corpus s h o u l d  n o t  i s s u e  d i r e c t i n g  

“  h i m  t o  b r i n g  u p  t h e  b o d y  o f  L o  P a l e  t o  t h i s  C o u r t .  S u b - I n s p e c t o r  H y a m  h a s  f i l e d  

“  a n  a f f i d a v i t ,  a n d  i n  t h e  t h i r d  p a r a g r a p h  o f  t h a t  a f f i d a v i t  h e  s h o w s  c a u s e  w h y  t h e  

“  a p p l i c a n t  i s  r e s t r a i n e d ,  a n d  i t  i s  i n  t h e s e  t e r m s :— ‘ T h e  p o l i c e ,  i n  p r e v e n t i n g  t h e  s a i d  

“  L o  P a l e  f r o m  l a n d i n g ,  a r e  a c t i n g  t h r o u g h  t h e  I n s p e c t o r - G e n e r a l  o f  P o l i c e  u n d e r  t h e  

“  a u t h o r i t y  a n d  b y  t h e  o r d e r s  o f  t h e  G o v e r n m e n t  o f  t h e  c o l o n y . ’ ”

T h e s e  w o r d s  a r e  v e r y  l i k e  t h e  a v e r m e n t  i n  t h e  p l e a  i n  t h i s  c a s e .

“  T h a t  i s ,  i n  t h e  s h a p e  t h i s  c a s e  h a s  t a k e n ,  e q u i v a l e n t  t o  a n d  n o w  s t a n d s  i n  t h e  

“  p l a c e  o f  a  r e t u r n  t o  a  w r i t  o f  habeas corpus, s u p p o s i n g  s u c h  a  w r i t  h a d  b e e n  i s s u e d  i n  

“  t h e  f i r s t  i n s t a n c e .  A s  h a s  a l r e a d y  b e e n  p o i n t e d  o u t ,  i t  w a s  i n  m y  p o w e r ,  o n  t h e  d a y  

“  t h e  w r i t  w a s  f i r s t  m o v e d  f o r ,  t o  d i r e c t  a  w r i t  o f  habeas corpus t o  i s s u e  i n  t h e  f i r s t  

“  i n s t a n c e ,  a n d  t h e n  i t  w o u l d  h a v e  b e e n  t h e  d u t y  o f  I n s p e c t o r  H y a m  t o  h a v e  p r o d u c e d  

“  i n  t h i s  C o u r t  t h i s  p e r s o n  L o  P a k ,  a n d  t o  h a v e  m a d e  a  r e t u r n  t o  t h a t  w r i t .  H o w e v e r ,  

“  t h e  c o u r s e  p u r s u e d  i s  a  m o r e  c o n v e n i e n t  c o u r s e ,  a n d  t h i s  t h i r d  p a r a g r a p h  o f  I n s p e c t o r  

“  H y a m ’s  a f f i d a v i t  w e  m u s t  t a k e  a s  t h e  r e t u r n  t o  t h e  w r i t .  N o w ,  t h e  s o l e  q u e s t i o n  f o r  

“  t h e  C o u r t  i s — I s  t h a t  a  s u f f i c i e n t  r e t u r n  ?  I s  i t  s u f f i c i e n t  f o r  t h e  p e r s o n  i n  c h a r g e  o f  

“  t h i s  a p p l i c a n t  t o  s a y  w i t h o u t  s h o w i n g  a n y  o t h e r  c a u s e ,  4 1  a m  d e t a i n i n g  t h i s  p e r s o n  

“  i n  m y  c u s t o d y ,  i n  p r i s o n  o n  b o a r d  t h i s  s h i p ,  a c t i n g  t h r o u g h  t h e  I n s p e c t o r - G e n e r a l  o f  

“  P o l i c e  o n  t h e  a u t h o r i t y  o f  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y ? ’ ”

O f  c o u r s e ,  t h a t  w o u l d  b e  t h e  p r o p e r  c o u r s e  i f  t h e  a c t  w e r e  d o n e  u n d e r  t h e  

p r e r o g a t i v e  o f  w a r ,  b e c a u s e  w a r  w o u l d  b e  p r o c l a i m e d  b y  o r d i n a r y  p r o c l a m a t i o n  o f  t h e  

S o v e r e i g n .  T h e  r e p o r t  c o n t i n u e s :—
“  M r .  B u t t e r w o r t h . — M a y  I  s a y  t h a t  i t  i s  a d m i t t e d  t h a t  t h e  a p p l i c a n t  i s  a  

“  f o r e i g n e r  ?
“  H i s  H o n o r . — I  a m  p e r f e c t l y  w e l l  a w a r e  o f  t h a t ,  a n d  t h e  i n t e r r u p t i o n  i s  n o t  

“  n e c e s s a r y ,  a n d  I  t r u s t  w i l l  n o t  b e  r e p e a t e d .  I  r e p e a t  t h a t  t h e  s o l e  q u e s t i o n  f o r  t h e  

“  c o n s i d e r a t i o n  o f  t h i s  C o u r t  i s  w h e t h e r  t h i s  t h i r d  p a r a g r a p h  i s  a  s u f f i c i e n t  r e t u r n ,  a n d  

“  w o u l d  b e  a  s u f f i c i e n t  r e t u r n  i f  e n d o r s e d  o n  a  w r i t  o f  habeas corpus. I  a m  d i s t i n c t l y  

“  o f  o p i n i o n  t h a t  i t  i s  n o t  s u f f i c i e n t ,  a n d  t h a t  n o  m a n ’s  l i b e r t y  w o u l d  b e  s a f e  i n  t h i s  

“  c o l o n y ,  w h e t h e r  h e  b e  a  s u b j e c t  o f  t h e  Q u e e n ,  o r  w h e t h e r  h e  b e  t h e  s u b j e c t  o f  a n y  

“  o t h e r  n a t i o n  a t  p e a c e  w i t h  E n g l a n d ; n o  m a n ’s  l i b e r t y ,  I  s a y ,  w o u l d  b e  s a f e  f o r  o n e  

“  m o m e n t  i f  i t  w a s  h e l d  t h a t  t l i i s  w a s  a  s u f f i c i e n t  r e t u r n .  N o w ,  w h a t  i s  t h a t  r e t u r n  

“  e q u i v a l e n t  t o  ?  I t  i s  e q u i v a l e n t  t o  t h e  o l d  r e t u r n  w h i c h  w a s  g i v e n  s o  f a r  b a c k  a s  t h e  

“  r e i g n  o f  C h a r l e s  I . ,  i n  1 6 2 7 ,  w h e n ,  i n  S i r  T h o m a s  D a r n e l l ’s  c a s e ,  a  r e t u r n  w 7a s  g i v e n  

“ t o  a  w r i t  t h a t  t h i s  p e r s o n  w a s  h e l d  i n  c u s t o d y  b y  t h e  s p e c i a l  c o m m a n d  o f  H i s  

“  M a j e s t y .  W e l l ,  w e  a l l  k n o w  a s  a  m a t t e r  o f  h i s t o r y  w h a t  t h a t  r e t u r n  l e d  t o ;  W e  

“  a l l  k n o w  t h a t  a l t h o u g h  t h a t  r e t u r n  w a s  h e l d  b y  t h e  t h e n  C h i e f  J u s t i c e  ( S i r  N i c h o l a s  

“  H y d e )  t o  b e ,  u n d e r  t h e  c i r c u m s t a n c e s ,  a  p r o p e r  r e t u r n ,  h e  n a r r o w l y  e s c a p e d  i m p e a c h -  

“  m e n t  f o r  h o l d i n g  i t  t o  b e  a  p r o p e r  r e t u r n ,  a n d  w e  k n o w  w h a t  t h e  r e s u l t  w a s .  N o  

“  l a w y e r  o f  t h i s  d a y  w o u l d  v e n t u r e  t o  s a y  t h a t  t h e  r e t u r n  t o  a  w r i t  o f  habeas corpus 
“  t h a t  a  p e r s o n  w a s  h e l d  i n  c u s t o d y  b y  t h e  s p e c i a l  c o m m a n d  o f  H i s  M a j e s t y  w a s  a  

“  p r o p e r  r e t u r n  b e f o r e  t h e  C o u r t .  T h i s  r e t u r n  i s  a l m o s t  e x a c t l y  i n  t h e  s a m e  w o r d s ,  

“  n a m e l y ,  t h a t  t h e  a p p l i c a n t  i s  h e l d  i n  c u s t o d y  b y  o r d e r  o f  t h e  G o v e r n m e n t  o f  t h i s  

“  c o l o n y .  T h e r e  i s  n o  d i s t i n c t i o n  b e t w e e n  t h e  t w ro .  I n  o r d e r  t h a t  t h e r e  s h o u l d  b e  a  

“  g o o d  r e t u r n ,  t h e  C o u r t  m u s t  s e e  t h a t  t h e  p e r s o n  w h o  i s  h e l d  i n  p r i s o n  i s  l e g a l l y  i n  

“  p r i s o n ;  t h a t  h e  i s  i n  p r i s o n  a c c o r d i n g  t o  t h e  l a w s  o f  t h e  c o u n t r y ; a n d  t h e r e  m u s t  b e



u s o m e  l a w  p r o d u c e d  t o  s h o w  t h a t  t h e  p e r s o n  i s  i n  p r i s o n  u n d e r  t h a t  l a w .  I t  h a s  b e e n  

“  c o n t e n d e d — a n d  I  c o m e  t o  t h i s  p o i n t  a t  o n c e — t h a t  a n  a l i e n  h a s  n o  r i g h t  t o  a p p l y  f o r  

“  a  w r i t  o f  habeas corpus, a n d  i t  i s  s t a t e d  h e r e — a n d  t h e  w h o l e  a r g u m e n t  h a s  p r o c e e d e d  

“  o n  t h a t  b a s i s — t h a t  t h e  a p p l i c a n t  i s  a n  a l i e n .  I  a s s u m e  i t  t o  h e  a  f a c t  t h a t  h e  i s  a n  

“  a l i e n ,  a n d  h a s  n o  l e t t e r s  o f  n a t u r a l i z a t i o n .  H i s  c e r t i f i c a t e  o f  e x e m p t i o n  s h o w s  t h a t  

“  h e  i s  a n  a l i e n ,  a n d  i t  i s  s a i d  t h a t  m a t s  o f  habeas corpus w e r e  o n l y  f o r  t h e  b e n e f i t  o f  

“  B r i t i s h  s u b j e c t s .  W e l l ,  i t  i s  r a t h e r  l a t e  i n  t h e  d a y  t o  f o l l o w  t h a t  a r g u m e n t .  T h e r e  

“  a r e  a b u n d a n t  a u t h o r i t i e s  t o  s h o w  t h a t  n o  s u c h  a r g u m e n t  c o u l d  f o r  o n e  m o m e n t  

“  p r e v a i l ,  n o r  c o u l d  s u c h  a  d o c t r i n e  s t a n d  t h e  t e s t  o f  r e a s o n i n g .  I f  t h i s  a l i e n ,  t h e  

“  s u b j e c t  o f  a  f r i e n d l y  n a t i o n ,  i s  u n a b l e  t o  o b t a i n  h i s  r e l e a s e  b y  m e a n s  o f  a  w r i t  o f  

“  habeas corpus f r o m  i l l e g a l  i m p r i s o n m e n t  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h i s  C o u r t ,  h o w  

“  c a n  w e  g r a n t  a  r e l e a s e  i f  s o m e  s u b j e c t  o f  G e r m a n y ,  o r  F r a n c e ,  o r  I t a l y ,  o r  A m e r i c a  

“  w e r e  t o  c o m e  h e r e  a n d  a s k  f o r  a  w r i t ?  T h e  a r g u m e n t  a s  t o  o n e  i s  e q u a l l y  g o o d  a s  

u  t o  t h e  o t h e r .  I f  s o m e  G e r m a n  s u b j e c t  s h o u l d  b e  i n  i l l e g a l  c u s t o d y ,  t h e  p r o p e r  

“  c o u r s e  w o u l d  b e  t o  a p p l y  t o  t h i s  C o u r t  f o r  a  w r i t  o f  habeas corpus. W o u l d  i t  b e  

“  a n y  a n s w e r  t o  h i m  t o  s a y ,  ‘ Y o u  a r e  a n  a l i e n ,  a n d  y o u  m u s t  s t a y  w h e r e  y o u  a r e ’ ; i n  

“  o t h e r  w o r d s ,  ‘ Y o u  m u s t  r e m a i n  i n  s l a v e r y  i n  a  B r i t i s h  p o s s e s s i o n  b e c a u s e  t h e  C o u r t  

“  ‘ h a s  n o  p o w e r  t o  o r d e r  y o u r  r e l e a s e . ’ T h a t  i s  n o t  t h e  l a w .  E v e r y  p e r s o n ,  w h e t h e r  

“  t h e  s u b j e c t  o f  H e r  M a j e s t y  o r  a n  a l i e n ,  w h o  i s  w i t h i n  o u r  j u r i s d i c t i o n ,  i s  e n t i t l e d  t o  

“  t h e  p r o t e c t i o n  o f  t h e  l a w .  H e  i s  a m e n a b l e  t o  t h e  l a w .  I f  h e  c o m m i t s  a  c r i m e ,  h e  

“  c a n  b e  p u n i s h e d .  I f  t h i s  a p p l i c a n t  c o n f i n e d  o n  b o a r d  t h i s  p a r t i c u l a r  v e s s e l  c o m m i t s  

“ a n  o f f e n c e  a g a i n s t  t h e  l a w ,  h e  w o u l d  b e  i m m e d i a t e l y  a r r e s t e d  b y  t h e  p r o p e r  

“  a u t h o r i t i e s  i n  t h i s  c o l o n y ,  a n d  t r i e d  i n  o u r  C o u r t s ; a n d ,  i f  h e  w e r e  f o u n d  g u i l t y ,  h e  

“  w o u l d  b e  s e n t e n c e d ,  a n d  t h e  s e n t e n c e  w o u l d  b e  c a r r i e d  i n t o  e x e c u t i o n .  B e i n g  t h u s  

“  a m e n a b l e  t o  t h e  l a w ,  h e  i s  a l s o  u n d e r  t h e  p r o t e c t i o n  o f  t h e  l a w ,  a n d  t h e  p r o t e c t i o n  

“  w h i c h  t h e  l a w  a f f o r d s  a  p e r s o n  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  i s  b e s t  a f f o r d e d  

“  h i m  b y  t h i s  w r i t  o f  habeas corpus, b y  w h i c h ,  i f  h e  i s  i l l e g a l l y  i n  c u s t o d y ,  h e  c a n  b e  

“  p r o m p t l y  r e l e a s e d .  B u t  t h e n  i t  i s  a r g u e d  t h a t  t h e  S o v e r e i g n  o f  e v e r y  S t a t e  h a s  

“  t h e  r i g h t ,  o f  h i s  o w n  m e r e  m o t i o n ,  t o  p r e v e n t  t h e  i n f l u x  o f  f o r e i g n e r s  i n t o  t h a t  S t a t e ,  

“  a n d  i t  i s  c o n t e n d e d  t h a t  t h e  E x e c u t i v e  G o v e r n m e n t  o f  t h i s  c o l o n y  h a v e  p o w e r  

“  s i m p l y  b y  a n  o r d e r  g i v e n  t o  o f f i c i a l s  o n  o u r  f r o n t i e r  o r  s e a b o a r d  t o  k e e p  o u t  a l l  

“  f o r e i g n e r s ,  i f  t h e y  s e e  f i t  t o  d o  s o .  I n  t h e  f i r s t  p l a c e ,  a l t h o u g h  i t  i s  n o t  n e c e s s a r y  f o r  

“  t h e  p u r p o s e s  o f  t h i s  d e c i s i o n ,  I  a m  o f  o p i n i o n  t h a t  t h i s  c o l o n y  a n d - t h e  G o v e r n m e n t  

“  o f  t h i s  c o l o n y  p o s s e s s  n o  s u c h  p o w e r .  I t  m a y  b e  t h a t  t h e  S o v e r e i g n  o f  E n g l a n d  m a y  

“  h a v e  t h a t  p o w e r  a c c o r d i n g  t o  t h e  d i c t a  l a i d  d o w n  b y  w r i t e r s  o n  i n t e r n a t i o n a l  l a w ,  

“  b u t ,  s o  f a r  a s  I  c a n  u n d e r s t a n d ,  i t  h a s  n o t  b e e n  a  p o w e r  t h a t  h a s  e v e r  b e e n  e x e r c i s e d  

“  i n  E n g l a n d .  O n  t h e  c o n t r a r y ,  e v e n  i n  t i m e s  o f  w a r ,  i n  E n g l a n d ,  w h e r e  i t  h a d  b e e n  

“  n e c e s s a r y  t o  e x c l u d e  a l i e n s  f r o m  t h e  r e a l m ,  o r  t o  d e a l  w i t h  a l i e n s  t h e n  p r e s e n t  w i t h i n  

“  t h e  r e a l m ,  i t  h a s  b e e n  c o n s i d e r e d  n e c e s s a r y  t o  p a s s  a  S t a t u t e  f o r  t h e  e x p r e s s  p u r p o s e  

“  o f  e n a b l i n g  t h a t  t o  b e  d o n e .  I  f i n d  t h a t  i n  1 8 0 3 ,  w h e n  E n g l a n d  w a s  a t  w a r ,  a n  A c t ,  

“  4 3  G e o r g e  I I I . ,  c h a p t e r  1 5 5 ,  w a s  p a s s e d .  T h a t  w a s  a n  A c t  w h i c h  r e c i t e d  t h a t ,  

“  ‘ w h e r e a s  u n d e r  t h e  p r e s e n t  c i r c u m s t a n c e s ,  m u c h  d a n g e r  m a y  a r i s e  t o  t h e  p u b l i c  

“  ‘ t r a n q u i l l i t y  f r o m  t h e  r e s o r t  a n d  r e s i d e n c e  o f  a l i e n s  i n  t h i s  k i n g d o m ,  u n l e s s  d u e  p r o -  

“  ‘ v i s i o n  b e  m a d e  i n  r e s p e c t  t h e r e o f ’ ; a n d  t h e n  i t  r e c i t e s  t h a t  a  f o r m e r  A c t  f o r  a  s i m i l a r  

“  o b j e c t  h a d  e x p i r e d ,  a n d  p r o v i d e s  t h a t  t h e  S e c r e t a r y  o f  S t a t e  b y  S i g n  M a n u a l  d i r e c t  

“  t h a t  a l i e n s  s h a l l  l e a v e  t h e  k i n g d o m  w i t h i n  a  c e r t a i n  t i m e ,  a n d  i f  f o u n d  w i t h i n  t h e  

“  k i n g d o m  a f t e r  t h a t  t i m e  t o  b e  d e a l t  w i t h  u n d e r  t h e  A c t  a n d  t r a n s p o r t e d  f o r  l i f e .  A n d  

“  a  f u r t h e r  s e c t i o n  p r o v i d e d  f o r  t h e  n o n - e n t r y  i n t o  t h e  k i n g d o m  o f  a n y  a l i e n .  H o w ,  i f  

“  t h i s  p o w e r  w a s  i n h e r e n t  i n  t h e  K i n g  o f  E n g l a n d  t o  p r e v e n t  a l i e n s  f r o m  l a n d i n g ,  a n d  

“  t o  o r d e r  a l i e n s  r e s i d e n t  i n  t h e  k i n g d o m  t o  l e a v e  t h e  r e a l m ,  w h y  w a s  n o t  t h a t  d o n e  

“ b y  a  s p e e d y  p r o c l a m a t i o n  u n d e r  t h e  G r e a t  S e a l ,  b y  s i m p l y  p r o c l a i m i n g  t h a t  n o  a l i e n s  

“  s h o u l d  b e  p e r m i t t e d  t o  l a n d  i n  t h e  k i n g d o m ,  a n d  t h a t  t h o s e  a l r e a d y  r e s i d e n t  s h o u l d  

“  d e p a r t  ?  T h a t  c o u r s e  w a s  n o t  p u r s u e d ; b u t  t h e  p r o p e r  c o n s t i t u t i o n a l  c o u r s e  w a s  

“  p u r s u e d  a t  t h e  t i m e ,  a n d  t h a t  w a s  t h e  p a s s i n g  o f  a n  A c t  o f  P a r l i a m e n t  f o r  t h e  p u r p o s e .  

“  H o w e v e r  t h a t  m a y  b e ,  a s  f a r  a s  m y  o p i n i o n  i s  c o n c e r n e d ,  I  a m  d i s t i n c t l y  o f  o p i n i o n  

“  t h a t ,  e v e n  s u p p o s i n g  t h a t  t h e  K i n g  o r  Q u e e n  o f  E n g l a n d  h a d  p o w e r  b y  p r o c l a m a t i o n  

“  t o  p r e v e n t  a l i e n s  f r o m  e n t e r i n g  t h e  k i n g d o m ,  a n d  s u p p o s i n g  a S t a t u t e  t o  b e  u n n e c e s -  

“  s a r y  a n d  a  w o r k  o f  s u p e r e r o g a t i o n ,  y e t  t h a t  p o w e r  s o  v e s t e d  i n  t h e  K i n g  o f  E n g l a n d  

“  i s  a  p o w e r  p e r s o n a l  t o  t h e  K i n g ,  a n d  s o  i t  a p p e a r s  f r o m  t h e  d i f f e r e n t  t e x t - w r i t e r s  

“  w h o s e  o p i n i o n s  h a v e  b e e n  q u o t e d ,  a n d  c a n n o t  b e  d e l e g a t e d  e i t h e r  t o  t h e  G o v e r n o r  o f  

“  t h i s  c o l o n y  o r  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y .  I  a m  t h e r e f o r e  d i s t i n c t l y  o f  o p i n i o n  

“  t h a t  a n y  s u c h  p r o c l a m a t i o n ,  i f  t h e r e  b e  s u c h — a n d  i t  i s  n o t  c o n t e n d e d  h e r e  t h a t  t h e r e
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u  i s  i s  a n  i l l e g a l  p r o c l a m a t i o n .  N o w ,  w i t h  r e s p e c t  t o  p r o c l a m a t i o n s .  W e  h a v e  h e a r d  
“ a  g r e a t  d e a l  a b o u t  t h e  p r e r o g a t i v e  o f  t h e  C r o w n ,  a n d  t h e  p o w e r  o f  t h e  C r o w n  t o  m a k e  

“  p r o c l a m a t i o n s ,  a n d  t h a t  a  p r o c l a m a t i o n  w h e n  i s s u e d  m u s t  b e  o b e y e d .  T h a t  i s  n o t  

“  s o .  _ P r o c l a m a t i o n s  w h i c h  a r e  m a d e ,  a n d  w h i c h  e n u n c i a t e  t h e  l a w  o f  t h e  c o u n t r y ,  a r e  

“  b i n d i n g ,  b u t  y o u  c a n n o t  m a k e  a n y  p r o c l a m a t i o n  c o n t r a r y  t o  t h e  l a w ,  t h e  S t a t u t e s ,  

“  a n d  t h e  c u s t o m s  o f  t h e  r e a l m .  T h a t  i s  d i s t i n c t l y  l a i d  d o w n  i n  ‘ B a c o n ’s  A b r i d g e m e n t , ’ 

“  p a g e  4 5 1 ,  u n d e r  t h e  t i t l e  ‘ P r e r o g a t i v e , ’ w h e r e  t h e  l a w  u p o n  t h e  s u b j e c t  i s ,  p e r h a p s ,  

“  b e t t e r  g a t h e r e d  t o g e t h e r  t h a n  i n  a n y  o t h e r  t e x t - b o o k .  I t  i s  a  t e x t - b o o k  o f  t h e  

“  h i g h e s t  a u t h o r i t y ,  a n d  t h e r e  t h e  p o s i t i o n  i s  d i s t i n c t l y  l a i d  d o w n  t h a t  a n y  p r o c l a m a -  

“  t i o n  o f  t h e  K i n g  c o n t r a r y  t o  t h e  l a w s ,  S t a t u t e s ,  o r  c u s t o m s  o f  t h e  r e a l m  i s  u n l a w f u l  

u  a n d  o f  n o  f o r c e  w h a t e v e r .  F o r  i n s t a n c e ,  a  p r o c l a m a t i o n  w a s  m a d e  b y  H e n r y  I V .  t h a t  

“  w h e r e a s  t h e r e  h a d  b e e n  a n  A c t  i n  f o r c e  p e r m i t t i n g  f o r e i g n e r s  t o  t r a d e  i n  E n g l a n d ,  h e  

“  p r o c l a i m e d  t h a t  t h e  S t a t u t e  s h o u l d  b e  i n  a b e y a n c e  u n t i l  t h e  n e x t  m e e t i n g  o f  P a r l i a -  

“  m e n t .  T h a t  p r o c l a m a t i o n  W a s  h e l d  t o  b e  w o r t h l e s s ,  a s  o p p o s e d  t o  t h e  S t a t u t e .  I t  

“  W a s  a  p r o c l a m a t i o n  w h i c h  i n t e r f e r e d  w i t h  t h e  l i b e r t y  o f  t h e  s u b j e c t ,  a n d ,  t h e r e f o r e ,  

“  t h e  w r i t e r s  o n  t h a t  s u b j e c t  m u s t  b e  t a k e n  w i t h  a  v e r y  c o n s i d e r a b l e  a m o u n t  o f  q u a l i f i -  

“  c a t i o n .  ( H i s  H o n o r  h e r e  q u o t e d  f r o m  t h e  a u t h o r i t y  r e f e r r e d  t o ,  1 2 t l i  C o k e ’s  R e p o r t ,  

u  p a g e  7 4 ,  o n  P r o c l a m a t i o n s . )  I  a m ,  t h e r e f o r e ,  o f  o p i n i o n  t h a t  t h e  v e r y  l e a r n e d  a n d  

“  l e n g t h e n e d  a r g u m e n t s  t h a t  w e  h a v e  h e a r d  t o - d a y  a r e  a l t o g e t h e r  b e s i d e  t h e  q u e s t i o n  
“  w h i c h  w e  h a v e  t o  d e c i d e . ”

I  t h i n k  t h a t  t h e  r e s t  o f  t h e  j u d g m e n t  i s  e x c l u s i v e l y  a p p l i c a b l e  t o  t h e  c a s e  o f  
habeas corpus.

I  h a v e  n o w  d e a l t  a s  f a r  a s  I  p r o p o s e  w i t h  t h e  q u e s t i o n  a s  t o  w h e t h e r  t h e  

p r e r o g a t i v e  e v e r  d i d  e x i s t  ; a s  t o  w h e t h e r ,  s u p p o s i n g  i t  e v e r  d i d  e x i s t ,  i t  i s  n o t  p a r t  

o f  t h e  p r e r o g a t i v e  o f  w a r  a n d  p e a c e ; a n d  a l s o  w h e t h e r ,  i f  i t  d i d  e v e r  e x i s t ,  i t  h a s  

b e c o m e  o b s o l e t e .  I  n o w  c o m e  t o  a n o t h e r  a s p e c t  i n  w h i c h  t h i s  c a s e  m a y  h a v e  a  

p o s s i b i l i t y  o f  s u p p o r t ,  a n d  t h a t  i s  o n  t h e  g r o u n d  o f  a n  a c t  o f  S t a t e ,  w h i c h  a p p e a r s  t o  

h a v e  a  m e a n i n g  i n  i t s  t e c h n i c a l  s e n s e  d i f f e r e n t  f r o m  t h e  e x e r c i s e  o f  t h e  R o y a l  p r e 

r o g a t i v e .  A n  a c t  o f  S t a t e  a p p e a r s  t o  b e  b e s t  d e f i n e d — i n  f a c t ,  t h e  o n l y  d e f i n i t i o n  o f  i t  

I  h a v e  f o u n d  i s  i n  M r .  J u s t i c e  S t e p h e n ’s  “  H i s t o r y  o f  t h e  C r i m i n a l  L a w  o f  E n g l a n d , ”  

V o h  I I ,  j p .  6 1 .  U n d e r  t h e  s u b d i v i s i o n  o f  “ A c t s  o f  S t a t e , ”  h e  s a y s :— “ O n e  o t h e r  t o p i c  

“  c o n n e c t e d  w i t h  t h e  e x t e n t  o f  c r i m i n a l  l a w  m a y  b e  h e r e  d i s c u s s e d ,  t h o u g h  I  m u s t  

“  r e p e a t  t h a t ,  i n  d i s c u s s i n g  i t ,  I  s t a t e  o n l y  w h a t  a t  p r e s e n t  o c c u r s  t o  m e ,  w i t h  t h e  v i e w  

“  o f  a i d i n g  a n y  j u d i c i a l  c o n s i d e r a t i o n  o f  t h e  s u b j e c t  w h i c h  m a y  h e r e a f t e r  t a k e  p l a c e ,  

“  b u t  w i t h o u t  e x p r e s s i n g  a n y  f i n a l  c o n c l u s i o n .  T h e  q u e s t i o n  t o  w h i c h  I  r e f e r  i s  

“  w h e t h e r  t h e  c r i m i n a l  l a w  a p p l i e s  t o  w h a t  h a v e  s o m e t i m e s  b e e n  d e s c r i b e d  a s  a c t s  o f  
“  S t a t e  ?

“  I n  o r d e r  t o  c o n s i d e r  t h i s  q u e s t i o n  p r o p e r l y ,  i t  i s  n e c e s s a r y  i n  t h e  f i r s t  p l a c e  t o  

“  e x p l a i n  i t .  I  u n d e r s t a n d ,  b y  a n  a c t  o f  S t a t e ,  a n  a c t  i n j u r i o u s  t o  t h e  p e r s o n  o r  t o  t h e  

“  p r o p e r t y  o f  S o m e  p e r s o n  w h o  i s  n o t  a t  t h e  t i m e  o f  t h a t  a c t  a  s u b j e c t  o f  H e r  M a j e s t y ;  

“  w h i c h  a c t  i s  d o n e  b y  a n y  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y ’s  a u t h o r i t y ,  c i v i l  o r  m i l i t a r y ,  

“ a n d  i s  e i t h e r  p r e v i o u s l y  s a n c t i o n e d  o r  s u b s e q u e n t l y  r a t i f i e d  b y  H e r  M a j e s t y .  S u c h  

“  a c t s  a r e  b y  n o  m e a n s  v e r y  r a r e ,  a n d  t h e y  m a y ,  a n d  o f t e n  d o ,  i n v o l v e  d e s t r u c t i o n  o f  

“  p r o p e r t y  a n d  l o s s  o f  l i f e  t o  a  C o n s i d e r a b l e  e x t e n t .

“  W h e n  a n  a c t  o f  t h i s  s o r t  i s  a n  a c t  o f  o p e n  w a r ,  d u l y  p r o c l a i m e d ,  t h e r e  c a n  b e  

“  n o  d o u b t  a t  a l l  t h a t  i t  d o e s  n o t  a m o u n t  t o  a  c r i m e .  H o w e v e r  u n j u s t  a  w a r  m i g h t  

“  b e ,  a n d  h o w e v e r  c r u e l l y  i t  m i g h t  b e  c a r r i e d  o n ,  t h e r e  c a n  b e  n o  q u e s t i o n  t h a t  t h e  

“  a c t s  d o n e  i n  s u c h  a  w a r  b y  t h e  o r d e r s  o f  m i l i t a r y  a n d  n a v a l  c o m m a n d e r s  d o  n o t  f a l l  

“  u n d e r  t h e  n o t i c e  o f  t h e  o r d i n a r y  c r i m i n a l  l a w .  I f ,  f o r  i n s t a n c e ,  t h e  l e a s t  f a v o r a b l e  

“  a c c o u n t  o f  t h e  c o n d u c t  o f  N a p o l e o n ,  i n  o r d e r i n g  t h e  T u r k i s h  p r i s o n e r s  t o  b e  p u t  t o  

“  d e a t h  a t  J a f f a ,  o n  M a r c h ,  1 7 9 9 ,  b e  a c c e p t e d  a s  t r u e ,  a n d  i f  N a p o l e o n  h a d  b e e n  a n  

“  E n g l i s h  g e n e r a l ,  I  d o  n o t  t h i n k  t h a t  e i t h e r  h e  o r  t h o s e  w h o  c a r r i e d  o u t  h i s  o r d e r s  

“  c o u l d  h a v e  b e e n  c o n v i c t e d  o f  m u r d e r .  T h e  o l d e r  d e f i n i t i o n s  o f  m u r d e r  e x p r e s s l y  s a y  

“  t h a t  i t  i s  t h e  k i l l i n g  o f  a  p e r s o n  ‘ w i t h i n  t h e  K i n g ’s  p e a c e , ’ b u t  a n  o p e n  e n e m y  i s  n o t  

“  w i t h i n  t h e  K i n g ’s  p e a c e ,  a n d  t h o u g h  a  m u r d e r  c o m m i t t e d  o u t  o f  E n g l a n d  m a y  b e  
“  t r i e d  i n  E n g l a n d ,  I  d o  n o t  t h i n k  t h a t  t h i s  a l t e r s  t h e  n a t u r e  o f  t h e  o f f e n c e  i t s e l f .   ̂ I f  

“  E n g l a n d  w e r e  i n v a d e d ,  a n d  i f ,  f o r  m i l i t a r y  r e a s o n s ,  u n a r m e d  p r i s o n e r s ,  a f t e r  r e s i s t -  

“  a n c e  h a d  c e a s e d ,  w e r e  t o  b e  p u t  t o  d e a t h  b y  a n  E n g l i s h  g e n e r a l ,  I  d o  n o t  t h i n k  t h a t  

u  a  c o u r t  o f  l a w  w o u l d  i n q u i r e  w h e t h e r  h i s  c o n d u c t  w a s  p r o p e r  o r  n o t .  A s  s o o n  a s  i t  

“  a p p e a r e d  t h a t  w h a t  w a s  d o n e  w a s  a n  a c t  o f  w a r  t h e  m a t t e r  w o u l d  b e  a t  a n  e n d .   ̂ I t  

“  i s  i m p o s s i b l e  t o  c i t e  c a s e s  o r  e x p l i c i t  d e c i s i o n s  i n  f a v o u r  o f  s o  c l e a r  a  p r o p o s i t i o n .

“  T h e r e  h a v e  b e e n  a l m o s t  i n n u m e r a b l e  w a r s  i n  o u r  h i s t o r y ,  a n d  o n  s o m e  o c c a s i o n s
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“  g r e a t  s e v e r i t i e s  h a v e  b e e n  p r a c t i s e d ,  b u t  I  t h i n k  t h a t  n o  s i n g l e  i n s t a n c e  o f  a  p r o s e c u -  

“  t i o n  f o r  a n y  a c t  d o n e  a s  a  m i l i t a r y  m e a s u r e  c a n  b e  m e n t i o n e d .  T h e  p r e r o g a t i v e  o f  

u t h e  C r o w n  t o  d e c l a r e  w a r  i s  u n d o u b t e d ,  a n d  t h e  v e r y  e s s e n c e  o f  w a r  i s  t h a t  i t  i s  a  

“  s t a t e  o f  t h i n g s  i n  w h i c h  e a c h  p a r t y  d o e s  t h e  o t h e r  a l l  t h e  h a r m  t h e y  p o s s i b l y  c a n .  

“  T h e  s o - c a l l e d  l a w s  o f  w a r  a r e  m e r e  p r a c t i c e s  u s u a l l y  o b s e r v e d  b e t w e e n  c o n t e n d i n g  

“  a r m i e s ,  b u t  t h e y  i m p o s e ,  a t  m o s t ,  m o r a l ,  a n d  n o t  l e g a l  d u t i e s . ”  A n d  t h e n  h e  g o e s  

o n  t o  r e f e r  t o  t h e  c a s e  o f  t h e  c a p t u r e  o f  t h e  D a n i s h  f l e e t  a t  C o p e n h a g e n ,  a n d  t h e  f a c t  

t h a t ,  d u r i n g  t h e  A m e r i c a n  c i v i l  w a r ,  A m e r i c a n  v e s s e l s  w e r e  d e t a i n e d  i n  E n g l i s h  p o r t s  

t o  p r e v e n t  f i g h t s .  H e  p r o c e e d s : “  M a n y  o t h e r  c a s e s  m i g h t  b e  p u t ,  b u t  t h e s e  a r e  

“  e n o u g h  t o  s h o w  t h e  s e n s e  i n  w h i c h  I  u s e  t h e  e x p r e s s i o n  ‘ a c t  o f  S t a t e , ’ a n d  t h e  

“  m a n n e r  i n  w h i c h  a n  a c t  o f  S t a t e  m a y  i n v o l v e  c o n s e q u e n c e s  w h i c h ,  i f  w i l f u l l y  b r o u g h t  

“  a b o u t  b y  a  p r i v a t e  p e r s o n ,  w o u l d  o r  m i g h t  b e  c r i m i n a l . ”  T h e n  h e  g o e s  o n  t o  s a y : 

“  T h e  l e a d i n g  c a s e  o n  t h i s  s u b j e c t  ” — h e  i s  r e f e r r i n g  t o  a c t s  o f  S t a t e  a s  a p p l i e d  t o  

a l i e n s — “  i s  B u r o n  v. D e n m a n .  T h i s  w a s  a n  a c t i o n  a g a i n s t  C a p t a i n  D e n m a n ,  a  c a p t a i n  

“  i n  t h e  n a v y ,  f o r  b u r n i n g  c e r t a i n  b a r r a c o o n s  o n  t h e  W e s t  C o a s t  o f  A f r i c a ,  a n d  

“  r e l e a s i n g  t h e  s l a v e s  c o n t a i n e d  i n  t h e m .  H i s  c o n d u c t  i n  s o  d o i n g  w a s  a p p r o v e d  b y  

“  a  l e t t e r  w r i t t e n  b y  M r .  S t e p h e n ,  t h e  U n d e r - S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s ,  b y  

“  t h e  d i r e c t i o n  o f  L o r d  J o h n  R u s s e l l ,  t h e n  S e c r e t a r y  o f  S t a t e .  I t  w a s  h e l d  t h a t  t h e  

“  o w n e r  o f  s l a v e s  c o u l d  r e c o v e r  n o  d a m a g e s  f o r  h i s  l o s s ,  a s  t h e  e f f e c t  o f  t h e  r a t i f i c a t i o n  

“  o f  C a p t a i n  D e n m a n ’s  a c t  w a s  t o  c o n v e r t  w h a t  h e  h a d  d o n e  i n t o  a n  a c t  o f  S t a t e ,  

“  f o r  w h i c h  n o  a c t i o n  w o u l d  l i e . ”  B a r o n  P a r k e ,  w h o  t r i e d  t h e  c a s e ,  e x p r e s s e d  g r a v e  

d o u b t s  a b o u t  i t  i n  g i v i n g  j u d g m e n t ,  b u t  h e  s a i d  t h a t  h e  h a d  c o n f e r r e d  w i t h  o t h e r  

j u d g e s ,  w h o  w e r e  c l e a r l y  o f  o p i n i o n  t h a t  i t  w a s  a n  a c t  o f  S t a t e .

M y  l e a r n e d  f r i e n d  r e m i n d s  m e  t h a t  t h e r e  w a s  n o  O r d e r  i n  C o u n c i l  s h o w n ,  b u t  

t h e  S e c r e t a r y  o f  S t a t e  f o r  F o r e i g n  A f f a i r s  h a d  c o m m u n i c a t e d ,  i n  a n  o f f i c i a l  l e t t e r ,  t h a t  

t h e  G o v e r n m e n t  a p p r o v e d  o f  i t ,  a n d  t h e  C o u r t  h e l d  t h a t  H e r  M a j e s t y  i n  C o u n c i l  o r  

t h e  G o v e r n m e n t  i n  E n g l a n d  h a d  a d o p t e d  t h e  a c t  a s  o n e  o f  S t a t e .  I  m a y  p o i n t  o u t  

t o  m y  f r i e n d  t h a t  t h e  C o u r t  h e l d  t h e  l e t t e r  o f  t h e  S e c r e t a r y  o f  S t a t e  t o  b e  evidence 
o n l y  o f  H e r  M a j e s t y ’s  a d o p t i o n  o f  t h e  A c t .

The Chief Justice.— O n  w h a t  p r i n c i p l e  ?

Dr. Madden.— O n  t h e  g r o u n d  t h a t  i t  w a s  a n  a c t  d o n e  a g a i n s t  a  f o r e i g n  s u b j e c t  

a n d  o n e  w h i c h  t h e  G o v e r n m e n t  m a d e  i t s  o w n .  I t  w a s  a n  a c t  o f  g r e a t  a g g r e s s i o n ,  a n d  

S p a i n  r e p r e s e n t i n g  i t s  s u b j e c t  c o u l d  h a v e  d e m a n d e d  e x p l a n a t i o n  f r o m  E n g l a n d .

Mr. Justice Williams.— T h i s  q u e s t i o n  a r o s e  i n  t h e  c a s e  o f  C h a p m a n  v. I r e l a n d ,  

a r g u e d  i n  t h i s  C o u r t  s o m e  y e a r s  a g o .  B u r o n  v. D e n m a n ,  r e p o r t e d  i n  2  E x c h .  p .  1 6 7 ,  

w a s  m u c h  d i s c u s s e d  i n  t h e  a r g u m e n t  o f  t h a t  c a s e .

D r. Madden.— T h e  C o u r t  w i l l  r e m e m b e r  t h a t ,  i n  t h e  c a s e  o f  C h a p m a n  a n d  

R e l a n d ,  t h e  c a p t a i n  o f  a n  E n g l i s h  s h i p  o f  w a r  a r r e s t e d  I r e l a n d ,  a n d  t o o k  h i m  f r o m  o n e  

F i j i a n  i s l a n d  t o  a n o t h e r ,  i n  o r d e r ,  i t  w a s  a l l e g e d ,  t o  p r o t e c t  h i m  f r o m  t h e  n a t i v e s .  

I r e l a n d  b r o u g h t  a n  a c t i o n  f o r  f a l s e  i m p r i s o n m e n t ,  q u e s t i o n i n g  t h e  c a p t a i n ’s  r i g h t  t o  

a r r e s t  h i m ,  b u t  i t  w a s  p l e a d e d  t h a t  t h e  a r r e s t  o f  I r e l a n d  w a s  a n  a c t  o f  S t a t e .

Mr. Box.— A n d  t h a t  c a s e  f e l l  t h r o u g h ,  b e c a u s e  I r e l a n d  w a s  a  B r i t i s h  s u b j e c t .  

T h e r e  c a n n o t  b e  a n  a c t  o f  S t a t e  a g a i n s t  a  s u b j e c t .  T h a t  c a s e  o f  C h a p m a n  a n d  

I r e l a n d  w a s  a r g u e d  h e r e ,  b u t  M r .  J u s t i c e  F e l l o w e s  p o i n t e d  o u t  t h a t  t h e  p r i n c i p l e  o f  

B u r o n  v .  D e n m a n  d i d  n o t  a p p l y  t o  a  B r i t i s h  s u b j e c t .

D r. Madden.— Q u i t e  s o ;  b u t  a  f o r e i g n  s u b j e c t  i n  f o r e i g n  d o m i n i o n s  i s  d i f f e r e n t  

f r o m  a  B r i t i s h  s u b j e c t  i n  B r i t i s h  d o m i n i o n s .  T h e r e  i s  a n o t h e r  c a s e  f r o m  I n d i a ,  i n  

w h i c h  t h e  s a m e  p o i n t  a r o s e ,  a n d  i t  i s  a l l u d e d  t o  b y  M r .  J u s t i c e  S t e p h e n ,  i n  h i s  w o r k  

o n  t h e  C r i m i n a l  L a w  o f  E n g l a n d ,  a f t e r  h i s  r e f e r e n c e  t o  t h e  c a s e  o f  B u r o n  v .  D e n m a n .  

O n  p a g e  6 4 ,  M r .  J u s t i c e  S t e p h e n  s a y s

“  T h e  l e a d i n g  c a s e  o n  t h i s  s u b j e c t  i s  B u r o n  v .  D e n m a n .  T h i s  w a s  a n  a c t i o n  

“  a g a i n s t  C a p t a i n  D e n m a n ,  a  c a p t a i n  i n  t h e  n a v y ,  f o r  b u r n i n g  c e r t a i n  b a r r a c o o n s  o n  

“ t h e  W e s t  C o a s t  o f  A f r i c a ,  a n d  r e l e a s i n g  t h e  s l a v e s  c o n t a i n e d  i n  t h e m .  H i s  c o n d u c t  m  

“ s o  d o i n g  w a s  a p p r o v e d  b y  a  l e t t e r  w r i t t e n  b y  M r .  S t e p h e n ,  t h e n  U n d e r - S e c r e t a r y  o f  

“  S t a t e  f o r  t h e  C o l o n i e s ,  b y  t h e  d i r e c t i o n  o f  L o r d  J o h n  R u s s e l l ,  t h e n  S e c r e t a r y  o f  S t a t e .  

“  I t  w a s  h e l d  t h a t  t h e  o w n e r  o f  t h e  s l a v e s  c o u l d  r e c o v e r  n o  d a m a g e s  f o r  h i s  l o s s ,  a s  

“ t h e  e f f e c t  o f  t h e  r a t i f i c a t i o n  o f  C a p t a i n  D e n m a n ’s  a c t  w a s  t o  c o n v e r t  w h a t  h e  h a d  d o n e  

“  i n t o  a n  a c t  o f  S t a t e ,  f o r  w h i c h  n o  a c t i o n  w o u l d  l i e .  I t  i s  s u r e l y  i m p o s s i b l e  t o  

“  s u p p o s e  t h a t  i f  l i f e  h a d  b e e n  l o s t  i n  e f f e c t i n g  t h i s  o b j e c t ,  w h i c h  m i g h t  e a s i l y  h a v e  

“  h a p p e n e d ,  C a p t a i n  D e n m a n  w o u l d  h a v e  b e e n  l i a b l e  t o  b e  h a n g e d  f o r  t h a t  w h i c h  w a s  

“ h e l d  n o t  e v e n  t o  a m o u n t  t o  a n  a c t i o n a b l e  w r o n g ?  T h e  p r i n c i p l e  i s  t h a t  t h e  a c t s  o  

“  t h e  S o v e r e i g n  S t a t e  a r e  f i n a l ,  a n d  c a n  b e  c a l l e d  i n  q u e s t i o n  o n l y  b y  w a r ,  o r  b y  a n



“  a p p e a l  t o  t h e  j u s t i c e  o f  t h e  S t a t e  i t s e l f .  T h e y  c a n n o t  b e  e x a m i n e d  i n t o  b y  t h e  
“  c o u r t s  o f  t h e  S t a t e  w h i c h  d o e s  t h e m .

T h i s  p r i n c i p l e  h a s  b e e n  a s s e r t e d  a n d  a c t e d  u p o n  i n  m a n y  l a t e r  c a s e s .  O n e  o f  

“ t h e  m o s t  p o i n t e d  i s  T h e  S e c r e t a r y  o f  S t a t e  f o r  I n d i a  v. K a m a c h e e  B o y e  S a h a b a  ( 1 3  

“ M o o r e ’s  P r i v y  C o u n c i l  c a s e s ,  p a g e  8 6 ) .  I n  t h i s  c a s e  t h e  R a j a h  o f  T a n j o r e ,  h a v i n g  

“  d i e d  w i t h o u t  i s s u e  m a l e ,  t h e  E a s t  I n d i a  C o m p a n y  s e i z e d  t h e  R a j  o n  t h e  g r o u n d  t h a t  

“  t h e  d i g n i t y  w a s  e x t i n c t  f o r  w a n t  o f  a  m a l e  h e i r ,  a n d  t h a t  t h e  p r o p e r t y  l a p s e d  t o  t h e  

“  B r i t i s h  G o v e r n m e n t .  T h e  j u d i c i a l  c o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  h e l d ,  o n  a  f u l l  

“  e x a m i n a t i o n  o f  t h e  f a c t s ,  t h a t  t h e  p r o p e r t y  c l a i m e d  b y  t h e  R a j a h ’s  w i d o w  4 h a d  b e e n  

“  s e i z e d  b y  t h e  B r i t i s h  G o v e r n m e n t ,  a c t i n g  a s  a  S o v e r e i g n  p o w e r ,  t h r o u g h  i t s  d e l e g a t e  

“  t h e  E a s t  I n d i a  C o m p a n y ,  a n d  t h a t  t h e  a c t  s o  d o n e ,  w i t h  i t s  c o n s e q u e n c e s ,  w a s  a n  

“  a c t  o f  S t a t e ,  o v e r  w h i c h  t h e  S u p r e m e  C o u r t  o f  M a d r a s  h a d  n o  j u r i s d i c t i o n . ’ *  *  *  

44 ‘ E v e n  i f  a  w r o n g  h a d  b e e n  d o n e ,  i t  i s  a  w r o n g  f o r  w h i c h  n o  m u n i c i p a l  c o u r t  c a n  
44 a f f o r d  a  r e m e d y . ’ ”

T h e  R a j a h  w a s  a n  i n d e p e n d e n t  S o v e r e i g n ,  a n d  t h e  C o u r t  d i s t i n c t l y  h e l d  t h a t  

t h e  E a s t  I n d i a  C o m p a n y  h a d  p l e n a r y  p o w e r s  t o  r e p r e s e n t  t h e  E n g l i s h  S o v e r e i g n t y ,  

a n d  w a s  e m p o w e r e d  t o  m a k e  w a r  a n d  p e a c e ,  s o  t h a t  i t  w a s  o n l y  n e c e s s a r y  t o  s h o w  t h a t  

t h e  a c t  o f  t h e  C o m p a n y  w a s  a  m e r e  a c t  o f  a g g r e s s i o n  a g a i n s t  a  f o r e i g n  S t a t e  t o  p r o v e  

t h a t  i t  w a s  a n  a c t  o f  S t a t e ,  b e c a u s e  i t  w a s  d o n e  b y  t h e  I m p e r i a l  G o v e r n m e n t ,  a c t i n g  
t h r o u g h  i t s  a g e n t  t h e  E a s t  I n d i a  C o m p a n y .

Mr. Justice Holroyd.— B u t  d o e s  n o t  t h a t  l a y  d o w n  t h e  g e n e r a l  p r i n c i p l e  t h a t  

a n  a c t  o f  a g g r e s s i o n  o n  a  f o r e i g n e r ,  i f  d o n e  b y  t h e  a u t h o r i t y  o f  t h e  G o v e r n m e n t ,  

c a n n o t  b e  q u e s t i o n e d  i n  t h e  c o u r t s  o f  t h e  c o u n t r y ,  i f  t h e  G o v e r n m e n t  i s  g u i l t y  o f  t h e  

a c t  c o m p l a i n e d  o f  ?

Dr. Madden.— I  t h i n k  n o t .  I  d o n ’t  t h i n k  t h e r e  i s  a n y  a u t h o r i t y  w h i c h  w o u l d  

j u s t i f y  t h e  S o v e r e i g n  w i t h o u t  a d v i s e r s ,  o r  t h e  a d v i s e r s  w i t h o u t  t h e  S o v e r e i g n ,  c o m m i t 

t i n g  a n  a c t  o f  a g g r e s s i o n  u p o n  a  f o r e i g n e r  i n  B r i t i s h  d o m i n i o n s  i n  t h e  n a m e  o f  a n  a c t  o f  

S t a t e .  I n  a l l  t h e  c a s e s  w i t h  w h i c h  I  a m  a c q u a i n t e d ,  t h e  a c t  i t s e l f  i s  d o n e  o n  t h e  

f o r e i g n e r  e i t h e r  i n  h i s  o w n  c o u n t r y ,  w h i c h  i s  f o r e i g n  t o  t h e  S t a t e  c o m m i t t i n g  t h e  a c t ,  

o r  i n  s o m e  o t h e r  f o r e i g n  c o u n t r y .

Mr. Justice a?Beckett.— B u t  i f  t h e  a c t  o f  t r e s p a s s  i s  c l e a r l y  e x e m p t e d  f r o m  

l i a b i l i t y ,  w h e r e v e r  t h e  a c t  i s  c o m m i t t e d ,  t h e  w r o n g  i s  n o  w r o n g .

Mr. Justice Williams.— A n d  w h a t  a b o u t  t h e  m a x i m  w h i c h  s a y s — “  T h e  K i n g  

“  c a n  d o  n o  w r o n g  ? ”

Dr. Madden.— I f  t h e  a c t  i s  c l e a r l y  u n l a w f u l ,  a c c o r d i n g  t o  o u r  l a w ,  t h e  p e r s o n  

r e s p o n s i b l e  i s  t h e  i n d i v i d u a l  w h o  d o e s  t h e  a c t .  H e  m a y  s e t t l e  w i t h  h i s  s u p e r i o r s .  A s  

t o  t h e  m a x i m  “  T h e  K i n g  c a n  d o  n o t h i n g  w r o n g , ”  i t s  w h o l e  p r i n c i p l e  i s  t h a t  t h e  K i n g  

a c t s  t h r o u g h  h i s  s e r v a n t ,  a n d  t h e  p e r s o n  w h o  c o m m i t s  t h e  a c t  i s  p e r s o n a l l y  r e s p o n s i b l e ; 

y o u  m a y  s e i z e  t h e  h a n d  t h a t  d o e s  t h e  a c t ,  a n d  i f  h e  j o i n  w i t h  o t h e r s ,  a s  a  M i n i s t e r  i n  

a  G o v e r n m e n t ,  y o u  m a y  s e i z e  a l l .  I f  t h e  l a w  w e r e  o t h e r w i s e ,  t h e  m o s t  f l a g r a n t  a c t s  

o f  i n j u s t i c e  m i g h t  b e  r e s o r t e d  t o  b y  t h e  G o v e r n m e n t ,  a n d  n o b o d y  w o u l d  b e  l i a b l e .  

B e f o r e  I  p r o c e e d  t o  d r a w  m y  c o n c l u s i o n s  a b o u t  t h i s  m a t t e r ,  h o w e v e r ,  a n d  i n  o r d e r  t o  

a v o i d  m i s a p p r e h e n s i o n ,  i t  w i l l  b e  w e l l  t o  s e e k  a  c l e a r  d e f i n i t i o n  o f  w h a t  c o n s t i t u t e s  a n  

a c t  o f  S t a t e .  M r .  J u s t i c e  S t e p h e n s ,  i n  h i s  w o r k  o n  t h e  C r i m i n a l  L a w  o f  E n g l a n d ,  v o l .  

2 ,  a t  p a g e  6 5 ,  w r i t e s  a s  f o l l o w s :—

“  I n  o r d e r  t o  a v o i d  m i s c o n c e p t i o n ,  i t  i s  n e c e s s a r y  t o  o b s e r v e  t h a t  t h e  d o c t r i n e  

“  a s  t o  a c t s  o f  S t a t e  c a n  a p p l y  o n l y  t o  a c t s  w h i c h  a f f e c t  f o r e i g n e r s ,  a n d  w h i c h  a r e  d o n e  

“  b y  t h e  o r d e r s  o r  w i t h  t h e  r a t i f i c a t i o n  o f  t h e  S o v e r e i g n .  A s  b e t w e e n  t h e  S o v e r e i g n  

“  a n d  h i s  s u b j e c t s  t h e r e  c a n  b e  n o  s u c h  t h i n g  a s  a n  a c t  o f  S t a t e .  C o u r t s  o f  l a w  a r e  

“  e s t a b l i s h e d  f o r  t h e  e x p r e s s  p u r p o s e  o f  l i m i t i n g  p u b l i c  a u t h o r i t y  i n  i t s  c o n d u c t  t o w a r d s  

“  i n d i v i d u a l s .  I f  o n e  B r i t i s h  s u b j e c t  p u t s  a n o t h e r  t o  d e a t h  o r  d e s t r o y s  h i s  p r o p e r t y  

“  b y  t h e  e x p r e s s  c o m m a n d  o f  t h e  K i n g ,  t h a t  c o m m a n d  i s  n o  p r o t e c t i o n  t o  t h e  p e r s o n  

“  w h o  e x e c u t e s  i t  u n l e s s  i t  i s  i n  i t s e l f  l a w f u l ,  a n d  i t  i s  t h e  d u t y  o f  t h e  p r o p e r  c o u r t s  

“  o f  j u s t i c e  t o  d e t e r m i n e  w h e t h e r  i t  i s  l a w f u l  o r  n o t .  O n  t h i s  g r o u n d  t h e  c o u r t s  w e r e  

“  p r e p a r e d  t o  e x a m i n e  i n t o  t h e  l e g a l i t y  o f  t h e  a c t s  d o n e ,  u n d e r  G o v e r n o r  E y r e ’s  

“ a u t h o r i t y ,  i n  t h e  s u p p r e s s i o n  o f  t h e  i n s u r r e c t i o n  i n  J a m a i c a .  T h e  a c t s  a f f e c t e d  

“  B r i t i s h  s u b j e c t s  o n l y .  B u t  a s  b e t w e e n  B r i t i s h  s u b j e c t s  a n d  f o r e i g n e r s ,  t h e  o r d e r s  o f  

“ t h e  C r o w n  j u s t i f y  w h a t  t h e y  c o m m a n d ,  s o  f a r  a s  B r i t i s h  c o u r t s  o f  j u s t i c e  a r e  

“  c o n c e r n e d .  I n  r e g a r d  t o  c i v i l  r i g h t s ,  t h i s  I  h a v e  s h o w n  t o  b e  e s t a b l i s h e d  b y  e x p r e s s  

“  a n d  s o l e m n  d e c i s i o n s ; a n d  i t  i s  i m p o s s i b l e  t o  s u p p o s e  t h a t  a  m a n  s h o u l d  b e  a  c r i m i n a l  

“  w h e n  h e  i s  n o t  e v e n  a  w r o n g d o e r . ”



T h e r e f o r e ,  i t  i s  p u t  d i s t i n c t l y  t h a t  i f  a n  a c t  i s  u n l a w f u l  w i t h i n  t h e  t e r r i t o r y ,  

e i t h e r  a s  a g a i n s t  a  s u b j e c t  o r  a s  a g a i n s t  a n  a l i e n  w h o  i s  w i t h i n  t h e  p r o t e c t i o n  o f  o u t 

l a w s ,  t h e  C o u r t  w i l l  a t  o n c e  i n q u i r e  i n t o  t h e  m a t t e r ,  a n d  n o t h i n g  t h a t  i s  t h e r e  

u n l a w f u l l y  d o n e  b y  a  G o v e r n m e n t  a g a i n s t  a n  a l i e n  c a n  b e  p r o t e c t e d  a s  a n  a c t  o f  S t a t e  
M a r k  t h e  w o r d s :—

“  A s  b e t w e e n  t h e  S o v e r e i g n  a n d  h i s  s u b j e c t s  t h e r e  c a n  b e  n o  s u c h  t h i n g  a s  a n  

u  ° f  S t a t e .   ̂ C o u r t s  o f  l a w  a r e  e s t a b l i s h e d  f o r  t h e  e x p r e s s  p u r p o s e  o f  l i m i t i n g  p u b l i c  

u  a u t h o r i t y  i n  i t s  c o n d u c t  t o w a r d s  i n d i v i d u a l s .  I f  o n e  B r i t i s h  s u b j e c t  p u t s  a n o t h e r  t o  

“  d e a t h  o r  d e s t r o y s  h i s  p r o p e r t y  b y  t h e  e x p r e s s  c o m m a n d  o f  t h e  K i n g ,  t h a t  c o m m a n d  

“  i s  n o  p r o t e c t i o n  t o  t h e  p e r s o n  w h o  e x e c u t e s  i t  u n l e s s  i t  i s  i n  i t s e l f  l a w f u l ,  a n d  i t  i s  

u t h e  d u t y  o f  t h e  p r o p e r  c o u r t s  o f  j u s t i c e  t o  d e t e r m i n e  w h e t h e r  i t  i s  l a w f u l  o r  n o t . ”

N o w ,  t h e  p l a i n t i f f  i n  t h i s  c a s e  w a s  o n  b o a r d  a  B r i t i s h  s h i p ,  i n  t h e  p o r t  o f  H o b s o n ’s  

B a y ,  w h i c h  i s  w i t h i n  t h e  t e r r i t o r y  o f  t h i s  c o l o n y ; a n d  i t  m u s t  b e  b o r n e  i n  m i n d  t h a t  

a n  a l i e n  o n  e n t e r i n g  t h i s  c o u n t r y  h a s ,  u n d e r  t h e  A l i e n s  S t a t u t e ,  e q u a l  r i g h t s  w i t h  a l l  

B r i t i s h  s u b j e c t s ,  w i t h  t h e  e x c e p t i o n  o f  c e r t a i n  r i g h t s  w h i c h  a r e  e x c l u d e d ,  s u c h  a s  
v o t i n g  f o r  c a n d i d a t e s  f o r  e l e c t i o n  t o  P a r l i a m e n t .

The C hief Justice . — T h a t  A c t  w a s  p a s s e d  f o r  t h e  p u r p o s e  o f  e n a b l i n g  a l i e n s  t o  
h o l d  r e a l  p r o p e r t y  i n  t h i s  c o l o n y .

D r. Madden .— T h e  A l i e n s  A c t ,  p a s s e d  b y  t h e  P a r l i a m e n t  o f  t h i s  c o l o n y — V o l .  I ,  

p a g e  3 8 ,  V i c t o r i a n  S t a t u t e s — f o l l o w s  o n  t h e  l i n e s  o f  t h e  E n g l i s h  A c t ,  a n d  p r o v i d e s  n o t  

o n l y  t h a t  a l i e n s  m a y  b e  p e r m i t t e d  t o  c o m e  i n t o  t h e  c o l o n y ,  b u t  a l s o  t h a t  a s  a l i e n s  t h e y  

m a y  e v e n  h o l d  p r o p e r t y  a n d  e x e r c i s e  a l l  o t h e r  r i g h t s  a n d  e n j o y m e n t s  u n d e r  o u r  l a w s  

e x c e p t  v o t i n g  f o r  m e m b e r s  o f  P a r l i a m e n t  a n d  m e m b e r s  o f  M u n i c i p a l  C o u n c i l s .  I t  

a l s o  g i v e s  t h e m  o p p o r t u n i t i e s  t o  b e c o m e  n a t u r a l i z e d  s u b j e c t s .  S e c t i o n  3  e n a b l e s  a l i e n s  

t o  h o l d  r e a l  a n d  p e r s o n a l  p r o p e r t y ; s e c t i o n  4  l e g a l i z e s  f o r m e r  c o n v e y a n c e s ; s e c t i o n  5 

p r e s c r i b e s  c o n d i t i o n s  o f  n a t u r a l i z a t i o n ; a n d  s e c t i o n  6  t h a t  s u c h  n a t u r a l i z a t i o n  w i l l  

e x t e n d  t o  t h e  w i f e  o f  t h e  a l i e n . I  t h e r e f o r e  s u b m i t ,  f i r s t  o f  a l l ,  t h a t ,  a c c o r d i n g  t o  t h e  

d e f i n i t i o n  o f  a n  a c t  o f  S t a t e  w h i c h  I  h a v e  j u s t  r e a d  t o  t h e  C o u r t ,  a s  b e t w e e n  t h e  

C r o w n  a n d  a n  a l i e n  i n  t h i s  c o l o n y  o r  i n  E n g l a n d — i f  a n  A l i e n  S t a t u t e  s i m i l a r  t o  o u r s  

e x i s t  t h e r e ,  a s  I  b e l i e v e  i t  d o e s ;  i n  f a c t ,  I  d o n ’t  d o u b t  i t — a n  a c t  o f  S t a t e  c o u l d  n o t  b e  

r e s o r t e d  t o  t o  i n f r i n g e  t h e  r i g h t s  o f  a n  i n d i v i d u a l ,  w h e t h e r  h e  b e  a n  a l i e n  o r  s u b j e c t ,  

w i t h i n  t h e  t e r r i t o r y  o f  t h i s  c o l o n y .  B u t ,  a t  a l l  e v e n t s ,  w h e t h e r  i t  c o u l d  o r  c o u l d  n o t ,  

I  s u b m i t  t h i s  p r o p o s i t i o n ,  t h a t  a n  a c t  o f  S t a t e ,  a s  d e f i n e d  b y  M r .  J u s t i c e  S t e p h e n ,  

m u s t  b e  a n  a c t  d o n e  b y  s o m e  r e p r e s e n t a t i v e  o f  t h e  S t a t e ,  b y  t h e  p r e v i o u s  o r d e r  o r  

w i t h  t h e  s u b s e q u e n t  r a t i f i c a t i o n  o f  t h e  S o v e r e i g n .  I  s u b m i t ,  t h e r e f o r e ,  t h a t  i t  m u s t  b e  

t h e  a c t  o f  a  S o v e r e i g n  S t a t e ,  a n d  t h a t  t h e  r a t i f i c a t i o n  r e f e r r e d  t o  i s  t h e  r a t i f i c a t i o n  b y  

H e r  M a j e s t y  t h e  S o v e r e i g n ,  i t  m a y  b e ,  a c t i n g  o n  t h e  a d v i c e  o f  h e r  M i n i s t e r s ,  b e i n g  

M i n i s t e r s  o f  t h e  S o v e r e i g n  S t a t e .  I n a s m u c h  a s  t h e  w h o l e  t h i n g  r e s t s  o n  t h i s  f o u n d a 

t i o n — t h a t  a n  a c t  o f  S t a t e  i s  a  b o l d  c h a l l e n g e  t o  w a r — t h e  r a t i f i c a t i o n  m u s t ,  t h e r e f o r e ,  

b e  t h e  r a t i f i c a t i o n  o f  p e r s o n s  w h o  c a n  s e e  i t  o u t ,  p e r s o n s  w h o  h a v e  a u t h o r i t y  t o  d e c l a r e  

w a r ,  o r  t o  h e a r  d i p l o m a t i c  r e p r e s e n t a t i o n s  f o r  t h e  p u r p o s e  o f  a v o i d i n g  w a r ,  i f  t h e  r a t i 

f i c a t i o n  i s  t o  h a v e  a n y  e f f i c a c y .  C o n s e q u e n t l y ,  i t  m u s t  b e  t h e  a c t  o f  a  S o v e r e i g n  
S t a t e .

M r . Justice Kerferd .— - A n d  d o  y o u  c o n t e n d  t h a t  r e f u s i n g  t o  a l l o w  a n  a l i e n  t o  

l a n d  i s  a n  o f f e n c e  a g a i n s t  t h e  c o m i t y  o f  n a t i o n s ,  a n d  e q u i v a l e n t  t o  a  c h a l l e n g e  t o  w a r  ?

Dr. Madden.— I  s h o u l d  c e r t a i n l y  s a y  s o .  W h e n  a  f o r e i g n  S o v e r e i g n ,  w h o  i s  

a t  p e a c e  w i t h  o u r  S o v e r e i g n ,  a s  i s  t h e  E m p e r o r  o f  C h i n a ,  a n d  w i l l i n g  t o  a d m i t  o u r  

s u b j e c t s  i n t o  h i s  t e r r i t o r y ,  f i n d s  t h a t  e x c l u s i v e l y  h i s  s u b j e c t s  a r e  p r o h i b i t e d  f r o m  

e n t e r i n g  o u r  c o u n t r y ,  I  s h o u l d  t h i n k  h e  w o u l d  b e  e n t i t l e d  t o  r e g a r d  i t  a s  a  v e r y  

o b v i o u s  c h a l l e n g e  t o  w a r ,  a  v e r y  m u c h  m o r e  w a r r a n t a b l e  p r e t e x t  f o r  w a r  t h a n  m a n y  

o f  t h o s e ^  w h i c h  h a v e  a c t u a l l y  b r o u g h t  a b o u t  h o s t i l i t i e s .  T h a t  b r i n g s  m e  t o  a n o t h e r  

p r o p o s i t i o n ,  t o  w h i c h  I  w o u l d  i n v i t e  t h e  C o u r t ’s  a t t e n t i o n ,  a n d  i t  i s  t h i s — w h e t h e r  t h e  

p r e r o g a t i v e  w h i c h  h a s  b e e n  c l a i m e d  e x i s t s ,  o r  w h e t h e r  a n  a c t  l i k e  t h e  o n e  c o m p l a i n e d  

o f  b y  t h e  p l a i n t i f f  c a n  b e  r e s o r t e d  t o  a s  a n  a c t  o f  S t a t e ,  s o  a s  t o  e x c l u d e  t h e  j u r i s 

d i c t i o n  o f  t h e  c o u r t s ,  e i t h e r  b y  t h e  G o v e r n o r  o f  t h i s  c o l o n y  o r  t h e  M i n i s t e r s  o f  t h i s  

c o l o n y  a d v i s i n g  t h e  G o v e r n o r  o r  a c t i n g  i n d e p e n d e n t l y .  I  s u b m i t  t h a t  c l e a r l y  i n  

n e i t h e r  a s p e c t  c a n  t h e  a c t  b e  j u s t i f i e d .  . I t  s e e m s  t o  m e ,  i f  I  m a y  b e  a l l o w e d  t o  

u s e  t h e  e x p r e s s i o n ,  t h a t  t h e  p l e a  e v a d e s  c e r t a i n  d i f f i c u l t i e s ,  w h i c h  a r e  s u f f i c i e n t l y  

o b v i o u s  n o t w i t h s t a n d i n g  t h e  a t t e m p t  t o  e v a d e  t h e m .  I t  i s  n o w h e r e  s a i d  i n  t h i s  p l e a  

t h a t  t h e  G o v e r n o r  i n  C o u n c i l ,  o r  t h e  G o v e r n o r  b y  a d v i c e  o f  h i s  M i n i s t e r s ,  h a s  d o n e  

t h e  t h i n g  c o m p l a i n e d  o f ,  o r  t h a t  h e  h a s  b e e n  a n y  p a r t y  t o  i t  a t  a l l .  I t  s a y s ,  i n  t h e  m o s t  

c a u t i o n  m a n n e r ,  t h a t  t h e  d e f e n d a n t  h a d  r e c e i v e d  i n s t r u c t i o n s  f r o m  t h e  C o m m i s s i o n e r



o f  T r a d e  a n d  C u s t o m s  t h a t  t h e r e  w a s  a n  a p p r e h e n s i o n  o n  t h e  p a r t  o f  H e r  M a j e s t y ’s  
G o v e r n m e n t  h e r e  t h a t  a  l a r g e  i n f l u x  o f  C h i n e s e  w a s  i m m i n e n t .

The Attorney- General. I  d o n t  w a n t  m y  l e a r n e d  f r i e n d  t o  h e  u n d e r  a n y  m i s 

a p p r e h e n s i o n .  I  d o n ’t  r e s t  m y  c a s e  a t  a l l  o n  a n y  a c t i o n  o f  t h e  Governor. I  d o n ’t  s a y  
t h e r e  w a s  a n y  O r d e r  i n  C o u n c i l .

Dr. Madden.— I  t h o u g h t  t h e  A t t o r n e y - G e n e r a l ,  d e s i r i n g  t o  s e e  t h i s  m a t t e r  

t h r a s h e d  o u t  o n  i t s  r e a l  b a s i s ,  w o u l d  s a y  a s  m u c h ,  a n d  I  t h a n k  h i m  f o r  r e l i e v i n g  m e  

f r o m  t h e  n e c e s s i t y  o f  ̂  t r o u b l i n g  t h e  C o u r t  w i t h  m y  v i e w s  o n  t h a t  a s p e c t  o f  t h e  

q u e s t i o n .  I  n o w  t a k e  i t  t h a t  M i n i s t e r s ,  a n d  M i n i s t e r s  o n l y ,  o r d e r e d  t h i s  t h i n g ,  a s  a n  
e x e r c i s e  o f  t h e  p r e r o g a t i v e  o r  a n  a c t  o f  S t a t e .

Mr. Justice Williams.— M i n i s t e r s ,  m i n u s  t h e  G o v e r n o r .

Dr. Madden.— Y e s  ; I  t a k e  i t  t h a t  M i n i s t e r s  h e r e  a l o n e  a r e  r e s p o n s i b l e  f o r  t h i s  

a c t ,  a n d  t h e  p l e a  s a y s  a s  m u c h  a n d  o n l y  a s  m u c h .  A s  n o w  c l e a r e d  u p  b y  t h e  

A t t o r n e y - G e n e r a l ’s  a d m i s s i o n ,  t h e  m a t t e r  i s  p l a i n  e n o u g h — t h a t  r e s p o n s i b l e  M i n i s t e r s  

o f  t h e  C r o w n  i n  a n d  f o r  V i c t o r i a ,  w i t h o u t  t h e  c o n s e n t  o f  t h e  G o v e r n o r ,  o r  w i t h o u t  

c o n s u l t i n g  t h e  G o v e r n o r  i n  t h e  m a t t e r ,  h a v e  o r d e r e d  t h i s  t h i n g  t o  b e  d o n e .  I s  n o t  

t h a t  s o  ?

The Attorney-General.— I  w i s h  t o  p u t  t h e  C o u r t  i n  f u l l  p o s s e s s i o n  o f  t h e  f a c t s ,  

a n d  I  r e p e a t  t h a t  I  d o  n o t  r e l y  o n  a n y  O r d e r  i n  C o u n c i l .  O u r  c o n t e n t i o n  w i l l  b e  t h a t  

t h i s  t h i n g  w a s  d o n e  b y  o r d e r  o f  H e r  M a j e s t y ,  a n d  b y  H e r  r e s p o n s i b l e  a d v i s e r s  i n  a n d  

f o r  V i c t o r i a .  I  d o n ’t  s a y  t h a t  t h e  G o v e r n o r  h i m s e l f  w a s  a  p a r t y  t o  t h i s .

Mr. Justice Williams.— I s  y o u r  c a s e  t h a t  i t  w a s  d o n e  b y  t h e  r e s p o n s i b l e  

a d v i s e r s  o f  H e r  M a j e s t y  i n  t h i s  c o l o n y ,  m i n u s  t h e  G o v e r n o r ,  o r  t h a t  i t  w a s  d o n e  u n d e r  

t h e  a u t h o r i t y  o f  a n  O r d e r  i n  C o u n c i l  ?

The Attorney- General.— I  s a y  t h a t  t h e r e  w a s  n o  O r d e r  i n  C o u n c i l .  I  a d m i t  

t h a t ; i t  i s  a  f a c t ,  a n d  I  w i s h  t h e  C o u r t  t o  b e  i n f o r m e d  o f  i t .  M y  c o n t e n t i o n  i s  

t h a t  i t  w a s  d o n e  b y  t h e  Q u e e n ,  t h r o u g h  H e r  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  

V i c t o r i a .

Dr. Madden.— A c c e p t i n g  t h a t  a s  t h e  m e a n i n g  o f  t h e  p l e a — a n d  i t  o c c u r r e d  t o  

m e  t h a t  t h a t  w a s  t h e  i n t e n t i o n  o f  t h e  p l e a ,  a s  c o n v e y e d  b y  i t s  l a n g u a g e — w e  c o m e  a t  

o n c e  t o  t h e  p o s i t i o n  a s s u m e d  b y  t h e  d e f e n c e ,  t h a t  t h e  M i n i s t e r s  o f  t h e  C r o w n  i n  t h i s  

c o l o n y ,  o f  t h e m s e l v e s  a n d  'w i t h o u t  r e f e r e n c e  t o  o r  r e g a r d  f o r  t h e  G o v e r n o r  o f  t h e  

c o l o n y  a s  P r e s i d e n t  o f  t h e  E x e c u t i v e  C o u n c i l ,  h a v e  o r d e r e d  t h i s  A c t .

Mr. Justice Kerferd.— I  f o l l o w e d  t h e  A t t o r n e y - G e n e r a l  q u i t e  w e l l ,  I  

t h o u g h t ,  b u t  I  d i d  n o t  t a k e  t h a t  t o  b e  h i s  p o s i t i o n .

Dr. Madden.— T h e  A t t o r n e y - G e n e r a l ,  w h o  i s  a n x i o u s  t h a t  t h e r e  s h o u l d  b e  n o  

m i s c o n c e p t i o n ,  a n d ,  i n  a  v e r y  f i t  a n d  p r o p e r  m a n n e r ,  h a s  m e t  a l l  t h e  t e c h n i c a l i t i e s  o f  

t h e  c a s e ,  w i l l  p r o b a b l y  c o r r e c t  m e  i f  I  a m  w r o n g .

The Chief Justice.— T h e  A t t o r n e y - G e n e r a l  d o e s  n o t  r e l y  o n  a n y  O r d e r  i n  

C o u n c i l ,  a n d  I  u n d e r s t o o d  h i m  t o  e x p r e s s  t h e  v i e w  t h a t  t h e  M i n i s t e r s  o f  t h e  C r o w n  i n  

a n d  f o r  V i c t o r i a  c a n  e x e r c i s e  t h e  p r e r o g a t i v e  w h i c h  h e  a l l e g e s  i s  v e s t e d  i n  t h e  C r o w n  

o f  E n g l a n d ,  a n d  n o t  v e s t e d  i n  t h e  G o v e r n o r  o f  V i c t o r i a ,  a n d  h e  m a k e s  t h i s  a d m i s s i o n  

t h a t  t h e  a c t  c o m p l a i n e d  o f  i s  n o t  a n  o f f i c i a l  a c t  t o  w h i c h  t h e  G o v e r n o r  h a s  b e e n  a  

p a r t y .

- Dr. Madden.— A s  I  u n d e r s t a n d  t h e  m a t t e r ,  t h e  A t t o r n e y - G e n e r a l  p r o p o s e s  t o  

a r g u e  t h a t  t h e  M i n i s t e r s  o f  t h e  C r o w n  i n  a n d  f o r  V i c t o r i a  r e p r e s e n t  H e r  M a j e s t y ,  a n d  

m a y  e x e r c i s e  H e r  M a j e s t y ’s  p r e r o g a t i v e .
Mr. Justice Wrenfordsley.— A s  H e r  M a j e s t y ’s  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  

V i c t o r i a .
Dr. Madden.— I  u n d e r s t o o d  m y  l e a r n e d  f r i e n d  t o  s a y  t h a t  r e s p o n s i b l e  M i n i s t e r s  

i n  a n d  f o r  t h i s  c o l o n y  c a n  d o  i n  t h i s  c o l o n y  w h a t  t h e  I m p e r i a l  E x e c u t i v e  M i n i s t e r s  

c a n  d o  i n  E n g l a n d .
Mr. Justice Williams.— O n l y  a s  t o  m a t t e r s  a f f e c t i n g  t h e  c o l o n y  i n  r e g a r d  t o  

o u r  i n t e r n a l  a f f a i r s .

Mr. Smyth.— L o c a l l y .
Mr. Justice Kerferd.— T h e y  c o u l d  n o t  d e c l a r e  w a r .
Dr. Madden.— O h ,  n o  ; I  s u p p o s e  t h a t  w i l l  s c a r c e l y  b e  c o n t e n d e d .

The Attorney- General.— I  t h i n k  I  f u l l y  e x p l a i n e d  m y  p o s i t i o n .
Dr. Madden.— A p p a r e n t l y  n o t .  T h e  C o u r t  i s  e v i d e n t l y  n o t  o f  o n e  m i n d  a s  t o  

t h e  p u r p o r t  o f  t h e  e x p l a n a t i o n .  T h e  C h i e f  J u s t i c e  s e e m s  t o  t h i n k  t h a t ,  i n s t e a d  o f  

a n s w e r i n g  m e  o n  a  q u e s t i o n  o f  f a c t ,  t h e  A t t o r n e y - G e n e r a l  m e r e l y  s a y s  h e  i n t e n d s  t o  

a r g u e  a n  a b s t r a c t  p r o p o s i t i o n .



The Chief Justice.— I  a m  n o t  i n  a  p o s i t i o n  t o  s t a t e  w h a t  t h e  a r g u m e n t  o f  t h e  

A t t o r n e y - G e n e r a l  w i l l  b e ,  h u t  I  u n d e r s t o o d  h i m  t o  s a y ,  i n  a n s w e r  t o  y o u r  i n q u i r y ,  

t h a t  h e  d i d  n o t  i n t e n d  t o  r e l y  o n  a n y  o f f i c i a l  a c t  o f  t h e  G o v e r n o r .

Mr. Justice a?Beckett.— T h a t  h e  d i d  n o t  i n t e n d  t o  r e l y  o n  a n y  a c t  o f  t h e  
G o v e r n o r  a t  a l l ,  o f f i c i a l  o r  u n o f f i c i a l .

Dr. Madden.— T h e  q u e s t i o n  i s  o n l y  o n e  o f  f a c t .  T h e  w o r d i n g  o f  t h e  p l e a  i s  

s o m e w h a t  e m b a r r a s s i n g ,  a n d  I  w a n t  t o  k e e p  t e c h n i c a l i t i e s  o u t  o f  t h e  q u e s t i o n .  A s  I  

u n d e r s t o o d  t h e  A t t o r n e y - G e n e r a l ,  t h e  p o s i t i o n  h e  p u t s  i s  t h i s — t h a t  t h e  M i n i s t e r s  o f  

t h e  C r o w n  i n  a n d  f o r  t h i s  c o l o n y ,  a g r e e i n g  t o g e t h e r ,  a n d  f o r  p u r p o s e s  w h i c h  s e e m e d  

g o o d  a n d  w i s e  t o  t h e m ,  o r d e r e d  t h i s  a c t  o f  w h i c h  t h e  p l a i n t i f f  c o m p l a i n s ,  o r  a t  a n y  

r a t e  w e r e  p a r t i e s  t o  t h e  a c t  a s  M i n i s t e r s  o f  t h e  C r o w n .

Mr. Justice Kerferd.— I  a m  a f r a i d  t h e r e  i s  s o m e  m i s u n d e r s t a n d i n g .  I t  w o u l d  

b e  w e l l  t o  h e a r  t h e  e x p l a n a t i o n  o f  t h e  A t t o r n e y - G e n e r a l .

D r. Madden.— I  s h a l l  h e  m o s t  h a p p y  t o  d o  s o ,  a n d  s h a l l  b e  g l a d  t o  b e  c o r 

r e c t e d  i f  I  a m  w r o n g .  I  t h i n k  i t  i s  h i g h l y  d e s i r a b l e  t h a t  w e  s h o u l d  n o t  b e  a r g u i n g  

f r o m  d i f f e r e n t  p r e m i s e s .

The Attorney General.— I  r e a l l y  t h o u g h t  I  h a d  s a i d  e v e r y t h i n g  i t  w a s  n e c e s s a r y  

f o r  m e  t o  s a y ,  i n  o r d e r  t o  e x p l a i n  m y  p o s i t i o n .  I  h a v e  t o l d  m y  l e a r n e d  f r i e n d  t h e  f a c t  

t h a t  I  d o  n o t  r e l y  u p o n  a n y  O r d e r  i n  C o u n c i l .  W h a t  m o r e  c a n  I  d o  ?  M y  l e a r n e d  

f r i e n d  m u s t  a l l o w  m e  t o  p u t  m y  a r g u m e n t  a s  I  t h i n k  p r o p e r ,  w h e n  t h e  t i m e  c o m e s  f o r  

m e  t o  s t a t e  i t .  M y  l e a r n e d  f r i e n d  h a s  t h e  p l e a d i n g s ,  w h i c h  s e t  f o r t h  t h e  d e f e n c e ,  a n d  

t h e  r e p l y  t o  t h e  a s s e r t i o n  t h a t  t h e  M i n i s t e r s  o f  t h e  C r o w n  a n d  t h e  G o v e r n m e n t  o f  t h i s  

c o l o n y  c o u l d  n o t  l e g a l l y  d o  t h i s  t h i n g .  T h a t  i s  m y  p o s i t i o n .

Dr. Madden.— S o  f a r  f r o m  m y  d e m a n d i n g  t o  k n o w  h o w  t h e  A t t o r n e y - G e n e r a l  

p r o p o s e s  t o  p u t  h i s  a r g u m e n t s ,  I  a m  i n d e b t e d  t o  h i m  f o r  w h a t  h e  h a s  t o l d  u s ; b u t  t h e  

d i f f i c u l t y  w a s  s u g g e s t e d  b y  t h e  C o u r t ,  i n  c o n s e q u e n c e  o f  t h e  i n t e r p r e t a t i o n  I  p u t  u p o n  

h i s  e x p l a n a t i o n .  H o w e v e r ,  I  w i l l  p r o c e e d  t o  t r e a t  t h e  p l e a  a s  I  u n d e r s t a n d  i t ; a n d  I  

s u b m i t  t h a t  i t  i s  n o t  c o m p e t e n t  f o r  M i n i s t e r s  i n  V i c t o r i a  t o  e x e r c i s e  a n y  p r e r o g a t i v e  

o f  H e r  M a j e s t y  t h e  Q u e e n ,  e x c e p t  t h r o u g h  t h e  G o v e r n o r  o f  t h e  c o l o n y ,  o r  a t  a l l  e v e n t s  

w i t h  h i s  a c q u i e s e n c e .  A n d  I  g o  f u r t h e r ,  a n d  c o n t e n d  t h a t  M i n i s t e r s  c a n n o t ,  e v e n  

w i t h  t h e  a c q u i e s e n c e  o f  t h e  G o v e r n o r ,  e x e r c i s e  a n y  p r e r o g a t i v e  o t h e r  t h a n  l i e s  w i t h i n  

t h e  l i m i t s  o f  h i s  E x c e l l e n c y ’s  c o m m i s s i o n .  I  r e i t e r a t e  t h a t  e v e r y  p r e r o g a t i v e — a s  I  

u n d e r s t a n d  t h e  t e r m ,  a n d  g a t h e r  i t s  m e a n i n g  f r o m  t h e  a u t h o r i t i e s — e v e r y  p r e r o g a t i v e  

a n d  e v e r y  p o w e r  t o  e x e r c i s e  e v e r y  a c t  o f  S t a t e  a r e  v e s t e d  i n  t h e  S o v e r e i g n  S t a t e  o n l y .  

T h e  q u e s t i o n  i s  s i m p l e  e n o u g h  w h e n  y o u  h a v e  a  S o v e r e i g n  S t a t e  w i t h o u t  d e p e n d e n c i e s ,  

b u t  i t  i s  a l t o g e t h e r  d i f f e r e n t  w h e n ,  a s  i n  t h e  c a s e  o f  E n g l a n d ,  y o u  h a v e  a  S t a t e  w h i c h  

h a s  a l s o  i n  i t s  d o m i n i o n s  c e r t a i n  d e p e n d e n c i e s  o r  c o l o n i e s  w i t h  a u t o n o m o u s  p o w e r s  

m o r e  o r  l e s s  l i m i t e d .  T h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  i s  t h e  p r o p e r t y  o f  t h e  S o v e r e i g n ,  

w i t h  c e r t a i n  e x c e p t i o n s ,  a n d  t h e  r i g h t  t o  e x e r c i s e  a c t s  o f  S t a t e  i s  l i k e w i s e  t h e  r i g h t  a n d  

p r o p e r t y  o f  t h e  S o v e r e i g n ,  f o r  t h e  r e a s o n  t h a t  a c t s  o f  S t a t e  a r e  a c t s  o f  a g g r e s s i o n ,  

d e t e r m i n a b l e  o n l y  b y  w a r  o r  t h e  p a y m e n t  o f  a n  i n d e m n i t y  t o  a v e r t  w a r ,  b u t  n o t  c o g 

n i s a b l e  b y  a n y  m u n i c i p a l  c o u r t  w i t h i n  t h e  r e a l m .  T h e r e  a r e  c e r t a i n  p r e r o g a t i v e s  o f  

t h e  C r o w n  w h i c h  d o  n o t  r e l a t e  t o  t h e  G o v e r n m e n t  o r  S t a t e  a s  s u c h ,  b u t  a r e  p e r s o n a l  

t o  t h e  S o v e r e i g n ,  s u c h  a s  t h e  p r e r o g a t i v e s  b y  w h i c h  t h e  C r o w n  s u c c e e d s ,  b y  f o r f e i 

t u r e ,  t o  t h e  g o o d s  o f  a  f e l o n ,  p r e r o g a t i v e s  a f f e c t i n g  t h e  e s t a t e  o f  t h e  C r o w n  a s  c o n t r a 

d i s t i n g u i s h e d  f r o m  p r e r o g a t i v e s  o f  G o v e r n m e n t ,  l i k e  t h e  r i g h t s  t o  c o n v e n e  a n d  t o  

d i s s o l v e  P a r l i a m e n t ,  t o  d e c l a r e  w a r ,  a n d  a p p o i n t  t o  t i t u l a r  d i s t i n c t i o n s .

Mr. Justice Wrenfordsley.— A n d  e s c h e a t  t o  t h e  C r o w n .

D r. Madden.— T h a t  I  w i l l  c o m e  t o  i n  a  m o m e n t ; b u t  t h e r e  a r e  c e r t a i n  p r e r o g a 

t i v e s  o f  t h e  C r o w n  w h i c h  r e l a t e  t o  a c t s  o f  G o v e r n m e n t ,  t h e r e  a r e  o t h e r s  w h i c h  e n r i c h  

t h e  e s t a t e  o f  t h e  S o v e r e i g n  h e r s e l f ,  s u c h  a s  e s c h e a t  o r  f o r f e i t u r e  f o r  m i s p r i s i o n  o f  

f e l o n y ,  p r i o r i t y  o f  d e b t s  t o  t h e  C r o w n  o v e r  d e b t s  t o  t h e  s u b j e c t  i n  i n s o l v e n c y ,  a n d  

m a t t e r s  o f  t h a t  k i n d .  T h e s e  a r e  m a t t e r s  w h i c h  a p p l y ,  b y  t h e i r  v e r y  n a t u r e ,  a l l  o v e r  t h e  

Q u e e n ’s  d o m i n i o n s ,  a n d  e x i s t  f o r  t h e  p r o t e c t i o n  o f  h e r  r e v e n u e  o r  h e r  p e r s o n a l  e s t a t e .

The Chief Justice. — D o  I  u n d e r s t a n d  y o u  t o  s a y  t h a t  p r e r o g a t i v e s  w h i c h  g o  

t o  e n r i c h  t h e  p e r s o n a l t y  o f  t h e  S o v e r e i g n ,  a s  e s c h e a t  t o  t h e  C r o w n ,  a p p l y  a l l  t h r o u g h  

t h e  e m p i r e  a n d  i t s  d e p e n d e n c i e s ,  f o r  t h e  e n r i c h m e n t  o f  t h e  p e r s o n a l  e s t a t e  o f  t h e  

S o v e r e i g n  ?

Dr. Modden.— Y e s ; t h e  t h e o r y  o n  w h i c h  t h e y  a r e  e n f o r c e a b l e  i s  t h a t  t h e  m o n e y s  

b e l o n g  t o  t h e  S o v e r e i g n  h e r s e l f ,  o r  t h e  r i g h t  b e l o n g s  t o  t h e  S o v e r e i g n  h e r s e l f ,  a n d  t h e r e 

f o r e  t h e y  a r e  e n f o r c e a b l e ,  n o t  b y  G o v e r n m e n t ,  b u t  b y  t h e  m u n i c i p a l  c o u r t s  i n  t h i s  o r  

a n y  o t h e r  p a r t  o f  t h e  e m p i r e .
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The Chief Justice.— I n  t h a t  c a s e ,  t h e  m o n e y  w o u l d  g o  t o  t h e  S o v e r e i g n  a n d  
n o t  t o  t h e  G o v e r n m e n t  o f  a  d e p e n d e n c y .

Dr. Madden. I t  m i g h t  g o  i n t o  t h e  S o v e r e i g n ’s  o w n  p e r s o n a l  p r o p e r t y ,  o r  i n t o  
t h e  T r e a s u r y  o f  t h e  S t a t e  w i t h  t h e  a c q u i e s c e n c e  o f  t h e  S o v e r e i g n .

Mr. Justice Wrenfordsley.— T h e s e  d i s t i n c t i o n s  h a v e  b e e n  o b s e r v e d ,  w h e r e  

m a n o r i a l ,  r i g h t s ,  f o r  i n s t a n c e ,  w e r e  c o n c e r n e d .  T h e  C o u r t s  h a v e  b e e n  c a r e f u l  t o  l i m i t  

t h e m  t o  t h e  E x c h e q u e r ,  b e c a u s e  t h e y  h a v e  h a d  r e l a t i o n  t o  t h e  S o v e r e i g n  h e r s e l f ,  t h e  
C r o w n  h a v i n g  a  p e r s o n a l  i n t e r e s t  i n  t h e  r e s u l t .

Dr. Madden.— I t  w i l l  b e  f o u n d ,  o n  r e f e r e n c e ,  t h a t  t h i s  v i e w  h a s  b e e n  r e c o g n i s e d  

i n  m a n y  i n s t a n c e s  b y  t h e  H o u s e  o f  L o r d s .  T h e  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  t o  p r i o r i t y  

o f  p r o o f  o f  d e b t s  i n  i n s o l v e n c i e s  i s  c l a i m e d  b y  t h e  A t t o r n e y - G e n e r a l  f o r  t h e  t i m e  b e i n g ,  

s u i n g  a s  h e r  a t t o r n e y  i n  t h e  c o u r t  h e r e ,  a s  f o r  i n s t a n c e ,  i n  t h e  c a s e  o f  t h e  O r i e n t a l  

B a n k  f a i l u r e .  T h e  c l a i m  w a s  m a d e  i n  E n g l a n d  t h a t  t h e  C r o w n  d e b t s  h a d  p r i o r i t y  a l l  

o v e r  t h e  Q u e e n ’s  d o m i n i o n s ,  a n d  a l l  t h e  C o u r t s  t h r o u g h o u t  t h e  e m p i r e  e n f o r c e d  t h e  

c l a i m .

The Chief Justice.— B u t  i n  t h a t  c a s e  t h e  d e b t  w a s  n o t  t o  t h e  Q u e e n  h e r s e l f ,  

a n d  t h e  p r e r o g a t i v e  w a s  n o t  o f  t h a t  p e r s o n a l  c h a r a c t e r  w h i c h  o p e r a t e s  t o  h e r  p e r s o n a l  

b e n e f i t .  T h a t  i s  a  d i s t i n c t i o n  y o u  a r e  n o w  d r a w i n g  b e t w e e n  t h e  p r e r o g a t i v e  w h i c h  

r e l a t e s  t o  G o v e r n m e n t  a n d  t h e  p r e r o g a t i v e  w h i c h  r e l a t e s  t o  t h e  Q u e e n  h e r s e l f .

Dr. Madden.— T h e  d i s t i n c t i o n  I  a m  d r a w i n g  I  d o  n o t  f i n d  i n  t h e  b o o k s ,  b u t  i t  

c o m m e n d s  i t s e l f  t o  m y  m i n d  a s  a  v e r y  o b v i o u s  o n e ,  a n d  I  m e n t i o n  i t  i n  o r d e r  t o  r e l i e v e  

t h e  d i s c u s s i o n  f r o m  a n y  b l i n d i n g - t h e - t r a i l  e f f e c t s .  T h e  Q u e e n ’s  p r e r o g a t i v e  o f  p r i o r i t y  

t o  p r o v e  h e r  d e b t s  e x i s t s  i n  H o n g  K o n g ,  i n  V i c t o r i a ,  i n  a n y  p a r t  o f  t h e  Q u e e n ’s  

d o m i n i o n s ,  j u s t  a s  m u c h  a s  i t  e x i s t s  i n  E n g l a n d .  T h e  s a m e  t h i n g  a p p l i e s  t o  f o r f e i t u r e s  

i n  r e s p e c t  o f  f e l o n i e s — e x c e p t  w h e r e  t h e  f e l o n s  a r e  i n d e b t e d  t o  t h i s  o r  a n y  o t h e r  

c o l o n y — a n d  f r o m  t h e  v e r y  n a t u r e  o f  t h e s e  t h i n g s  i t  m u s t  b e  s o .  T h e  Q u e e n ,  i n  

r e s p e c t  o f  t h i s  p r e r o g a t i v e ,  i s  p r e s e n t  i n  a l l  h e r  d o m i n i o n s ,  a n d  t h e r e  i s  n o  r e a s o n  w h y  

s h e  s h o u l d  n o t  h a v e  t h e  r i g h t  o f  p r i o r i t y  t o  p r o v e  h e r  d e b t s  i n  V i c t o r i a  a s  w e l l  a s  i n  

a n y  o t h e r  p a r t  o f  t h e  e m p i r e .  T h a t  c l a s s  o f  p r e r o g a t i v e  m u s t  e x i s t  i n  t h e  s u b j e c t  

c o u n t r y ,  i n  t h e  d e p e n d e n c y ,  a s  w e l l  a s  i n  E n g l a n d .  B u t  i t  i s  a  v e r y  d i f f e r e n t  t h i n g  

w h e n  w e  c o m e  t o  c o n s i d e r  h o w  f a r  a n y  d e p e n d e n c y ,  e v e n  t h o u g h  a u t o n o m o u s  t o  a  

c e r t a i n  d e g r e e ,  c a n  e x e r c i s e  p r e r o g a t i v e s  w h i c h  m i g h t  b r i n g  a b o u t  w a r ,  a f f e c t  t h e  

G o v e r n m e n t ,  o r  s e r i o u s l y  e m b a r r a s s  t h e  a d m i n i s t r a t i o n  o f  t h e  e m p i r e .  I t  i s  a  v e r y  

d i f f e r e n t  t h i n g  t o  s a y  t h a t  t h a t  p r e r o g a t i v e  e x i s t s  h e r e ,  a n d  i t  w o u l d  b e  v e r y  d i f f i c u l t  t o  

m a i n t a i n  t h a t  p r e r o g a t i v e s  o f  t h a t  l a t t e r  c l a s s  c o u l d  e x i s t  i n  t h i s  c o l o n y .

Mr. Justice Kerferd.— Y o u r  v i e w  i s ,  t h a t  t h e  p r e r o g a t i v e  w h i c h  m a y  b e  e x e r 

c i s e d  b y  M i n i s t e r s  i n  V i c t o r i a  e x t e n d s  t o  t h e  r e c o v e r y  o f  d e b t s  b u t  n o t  t o  k e e p i n g  o u t  

a l i e n s  ?

Dr. Madden.— T h a t  i s  c l e a r l y  w h a t  I  a m  c o n t e n d i n g  f o r .  I f  i t  w o u l d  n o t  

g r e a t l y  d i s t u r b  y o u r  H o n o r s ’ n o t e s ,  1  w o u l d  l i k e  t o  r e c u r  t o  t h e  q u e s t i o n  o f  a n  a c t  o f  

S t a t e ,  s o  a s  t o  g e t  a  d e f i n i t i o n  o f  a n  a c t  o f  S t a t e .

The Chief Justice.— I  t h o u g h t  y o u  s a i d  t h e r e  w a s  n o  o t h e r  o p i n i o n  y o u  c o u l d  

f i n d  e x c e p t  M r .  J u s t i c e  S t e p h e n s  o n  t h a t  p o i n t .
Dr. Madden.— T h a t  i s  t h e  f a c t .  A s  f a r  a s  I  c a n  a s c e r t a i n ,  a n  a c t  o f  S t a t e  i s  

s o m e t h i n g  w h o l l y  d i s t i n c t  f r o m  p r e r o g a t i v e ,  a n d  I  s h o u l d  s a y  i t  w a s  a n  a c t  a r i s i n g  

a t  t h e  w i l l  o f  a  G o v e r n m e n t  o f  a  S o v e r e i g n  S t a t e  w h i c h  f e l t  i t s e l f  s t r o n g  e n o u g h  

t o  d o  i t .

The Chief Justice.— I t  i s  s o m e t h i n g  w h o l l y  o u t s i d e  t h e  l i m i t s  o f  t h e  l a w —  

s o m e t h i n g  w h o l l y  u n a u t h o r i z e d  b y  l a w .
Dr. Madden.— A  p r o c e e d i n g  w h i c h  i s  a p a r t  f r o m  t h e  l a w .  I t  i s  a n  i l l e g a l  a c t ,  

a v o w e d l y  a n d  a d m i t t e d l y ,  d o n e  i n  g r e a t  e m e r g e n c y ,  a n d  d o n e  b e c a u s e  t h e  S t a t e  f e e l s  

s t r o n g  e n o u g h  t o  d o  i t .  I t  i s  w h o l l y  i n d e p e n d e n t  o f  p r e r o g a t i v e ,  w h i c h  i s  a  p a r t  o f  t h e  

l a w .
Mr. Justice Holroyd.— A  t h i n g  t h a t  c a n n o t  b e  q u e s t i o n e d  ?
Dr. Madden.— B e c a u s e  i t  i s  o n e  w h i c h  t h e  C o u r t  c a n n o t  t a k e  c o g n i z a n c e  o f .  

I t  i s  n o t  a  b r e a c h  o f  t h e  l a w s  a d m i n i s t e r e d  b y  t h e  C o u r t .  I t  i s  a  b r e a c h  o f  t h e  r i g h t s  o f  

p e r s o n s  w h o l l y  e x t e r n a l  t o  i t s  c o g n i z a n c e — s u b j e c t s  o f  f o r e i g n  c o u n t r i e s  i n  f o r e i g n  

c o u n t r i e s .
Mr. Justice Holroyd.— N o t  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  a t  a l l  .

Dr. Madden.— P r e c i s e l y .  I t  i s  b e y o n d  t h e  k e n  o f  t h e  C o u r t .  I t  i s  r e a l l y  t o  

g e t  b a c k  t o  t h a t  t h a t  I  w a n t  t o  c i t e  t h e  m a t t e r s  I  a m  n o w  g o i n g  t o  r e f e r  t o .  I  

f i r s t  o f  a l l  r e f e r  t o  “  2  S t e p h e n ’s  C o m m e n t a r i e s , ”  5 t l i  e d i t i o n ,  p a g e  4 2 3 :  “  A s  t o



u a l i e n s .  T h e  l e g a l  n o t i o n  o f  a n  a l i e n  h a s  b e e n  a l r e a d y  s u f f i c i e n t l y  d e f i n e d .  A s  t o  

“  h i s  r i g h t s  w h e n  b r o u g h t  i n t o  a n y  r e l a t i o n  t o  t h i s  c o u n t r y ,  t h e y  a r e  n o w  l a r g e l y  

“  a s s i m i l a t e d  t o  t h o s e  o f  n a t u r a l - b o r n  s u b j e c t s  ; b u t  t h e r e  a r e  c e r t a i n  d i s t i n c t i o n s ,  t o  

“  s o m e  o f  w h i c h  i t  w i l l  b e  p r o p e r  t o  a d v e r t  s h o r t l y ,  t h o u g h  t h e i r  i m p o r t a n c e ,  b y  t h e  

“  e f f e c t  o f  r e c e n t  l e g i s l a t i o n ,  h a s  b e c o m e  g r e a t l y  d i m i n i s h e d . ”  H e  t h e n  s e t s  o u t  t h e  

i n a b i l i t y  o f  a n  a l i e n  t o  h a v e  h e l d  p r o p e r t y ,  t h e  i n a b i l i t y  t o  h a v e  v o t e d  f o r  P a r l i a m e n t ,  

a n d  s o  o n .  T h e n  h e  s h o w s  t h a t ,  b y  S t a t u t e ,  t h e s e  i n a b i l i t i e s ,  o n e  b y  o n e ,  h a v e  b e e n  

r e m o v e d ,  a n d  t h a t  a n  a l i e n  w h o  h a s  c o m e  w i t h i n  t h e  S t a t e  s u b m i t s  h i m s e l f  t o  t h e  l a w s  

o f  t h a t  S t a t e ,  a n d  t h e r e f o r e ,  i n  a  l a r g e  d e g r e e ,  h e  i s  t h e  s a m e  a s  a  n a t u r a l - b o r n  

s u b j e c t .  I n a s m u c h  a s  h e  i s  s u b j e c t  t o  t h e  l a w s ,  h e  i s  e n t i t l e d  t o  t h e i r  p r o t e c t i o n .  

A n d  h e  c i t e s  t h e  s a m e  S t a t u t e s  p a s s e d  i n  E n g l a n d  t h a t  a r e  e m b o d i e d  i n  o u r  l a w .  

P l e r e  I  w o u l d  c a l l  a t t e n t i o n  t o  t h e  w e l l - k n o w n  p r o p o s i t i o n  o f  i n t e r n a t i o n a l  l a w ,  w h i c h  

i s  e m b o d i e d  i n  t h e  j u d g m e n t  i n  t h e  c a s e  o f  Q u e e n  v. A n d e r s o n ,  “ 1 1  C o x ’s  C r i m i n a l  

C a s e s , ”  p .  2 0 4 .  T h e  d e f e n d a n t  i n  t h i s  c a s e  w a s  a  s a i l o r  o n  b o a r d  a  B r i t i s h  s h i p ,  a n d  

h e  c o m m i t t e d  s o m e  o f f e n c e  i n  F r e n c h  t e r r i t o r y .  T h e  C h i e f  J u s t i c e ,  i n  g i v i n g  j u d g -  

m e n t ,  s a i d “  T h e r e  i s  n o  d o u b t  t h a t  t h e  p l a c e  w h e r e  t h e  o f f e n c e  w a s  c o m m i t t e d  w a s  

“  w i t h i n  t h e  t e r r i t o r y  o f  F r a n c e ,  a n d  t h a t  t h e  p r i s o n e r  w a s  t h e r e f o r e  s u b j e c t  t o  t h e  

“  l a w s  o f  F r a n c e ,  w h i c h  t h e  l o c a l  a u t h o r i t i e s  o f  t h a t  r e a l m  m i g h t  h a v e  e n f o r c e d  i f  s o  

“  m i n d e d  ; b u t ,  a t  t h e  s a m e  t i m e ,  i n  p o i n t  o f  l a w ,  t h e  o f f e n c e  w a s  a l s o  c o m m i t t e d  w i t h i n  

u  B r i t i s h  t e r r i t o r y ,  f o r  t h e  p r i s o n e r  w a s  a  s e a m a n  o n  b o a r d  a  m e r c h a n t  v e s s e l ,  w h i c h ,  

“ a s  t o  h e r  c r e w  a n d  m a s t e r ,  m u s t  b e  t a k e n  t o  h a v e  b e e n  a t  t h e  t i m e  u n d e r  t h e  p r o t e c -  

“  t i o n  o f  t h e  B r i t i s h  f l a g ,  a n d  t h e r e f o r e  a l s o  a m e n a b l e  t o  t h e  p r o v i s i o n s  o f  t h e  B r i t i s h  

“  l a w .  I t  i s  t r u e  t h a t  t h e  p r i s o n e r  w a s  a n  A m e r i c a n  c i t i z e n ,  b u t  h e  h a d  w i t h  h i s  o w n  

“  c o n s e n t  e m b a r k e d  o n  b o a r d  a  B r i t i s h  v e s s e l  a s  o n e  o f  t h e  c r e w ,  A l t h o u g h  t h e  

“  p r i s o n e r  w a s  s u b j e c t  t o  t h e  A m e r i c a n  j u r i s p r u d e n c e  a s  a n  A m e r i c a n  c i t i z e n ,  a n d  t o  

“  t h e  l a w  o f  F r a n c e ,  a s  h a v i n g  c o m m i t t e d  a n  o f f e n c e  w i t h i n  t h e  t e r r i t o r y  o f  F r a n c e ,  

“  y e t  h e  m u s t  a l s o  b e  c o n s i d e r e d  a s  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  B r i t i s h  l a w ,  w h i c h  

“  e x t e n d s  t o  t h e  p r o t e c t i o n  o f  B r i t i s h  v e s s e l s ,  t h o u g h  i n  p o r t s  b e l o n g i n g  t o  a n o t h e r  

“  c o u n t r y . ”

T h e  p r i n c i p l e  i s  t h a t  t h e  l a w  f o l l o w s  t h e  f l a g ,  a n d  o n  b o a r d  a n  E n g l i s h  v e s s e l ,  

w h e t h e r  h e  b e  a n  a l i e n  o r  n o t ,  i s  o n  p a r t  o f  t h e  B r i t i s h  t e r r i t o r y ,  a n d  i s  s u b j e c t  t o  t h e  

p r o t e c t i o n  o f  t h e  B r i t i s h  l a w s ,  a n d  a m e n a b l e  t o  t h e m .  I  c i t e  t h a t  i n  o r d e r  t o  r a i s e  

t h i s  s u g g e s t i o n :  S u p p o s i n g  t h e  c a p t a i n  o f  H e r  M a j e s t y ’s  s h i p  t h e  A ' e / s o n h a d  b e e n  i n

H o b s o n ’s  B a y ,  a n d  t h e  c a p t a i n  c h o s e  t o  f i r e  i n t o  t h e  Afghan , a n d  s i n k  h e r ,  c o u l d  i t  b e  

s a i d  t h a t  i t  w a s  a n  a c t  o f  S t a t e  ?  U n d e r  n o  c i r c u m s t a n c e s  w o u l d  i t  b e  p o s s i b l e  f o r  t h e  

Q u e e n  t o  r a t i f y  t h a t  a c t  a s  a n  a c t  o f  S t a t e ,  f o r  i t  w ro u l d  b e  a n  a c t  c o m m i t t e d  a g a i n s t  a  

B r i t i s h  s h i p  l a d e n  w i t h  p e r s o n s  w h o ,  t h o u g h  a l i e n s ,  w e r e  v i r t u a l l y  B r i t i s h  s u b j e c t s  i n  a  

B r i t i s h  p o r t .

Mr. Justice Williams.— S u p p o s i n g  t h e  c a p t a i n  o f  t h e  Nelson w e n t  o n  b o a r d  t h e  

Afghan  a n d  “  c o l l a r e d  ”  t h e  C h i n a m e n ,  a n d  t o o k  t h e m  o n  b o a r d  o f  h i s  o w n  s h i p ,  d o  y o u  

s a y  t h a t  H e r  M a j e s t y  c o u l d  n o t  r a t i f y  t h e  a c t ?

D r. Madden.— - T h e  p r i n c i p l e  i s  t h e  s a m e .  H e r e  i s  a  B r i t i s h  s h i p ,  w h i c h  i s  p a r t  

o f  t h e  B r i t i s h  t e r r i t o r y ,  h a v i n g  o n  b o a r d  C h i n a m e n  w h o  a r e  s u b j e c t s  o f  E n g l a n d ,  b e i n g  

s u b j e c t  t o  E n g l i s h  l a w s .  T h e  c a p t a i n  o f  a n  E n g l i s h  m a n - o f - w a r  t a k e s  o n e  a w a y  a n d  

d r a g s  h i m  o n  b o a r d  h i s  v e s s e l .  T h a t  w o u l d  b e  a n  a c t  o f  a g g r e s s i o n  a g a i n s t  o n e  o f  t h e  

Q u e e n ’s  s u b j e c t s ,  o r  o n e  i n  t h e  p o s i t i o n  o f  a  s u b j e c t ,  h e  b e i n g  s u b j e c t  t o  E n g l i s h  l a w s ,  

a n d  t h e r e f o r e  e n t i t l e d  t o  t h e i r  p r o t e c t i o n ,  a n d  i t  c o u l d  n o t  c o m e  w i t h i n  t h e  d e f i n i t i o n  

o f  a n  a c t  o f  S t a t e .

The C hief Justice.— H a v e  y o u  a n y  a u t h o r i t a t i v e  d e f i n i t i o n  o f  a n  a c t  o f  S t a t e  a s  

y o u  h a v e  n o w 7 d e s c r i b e d  ?

Dr. Madden.—1 h a v e  n o  d e f i n i t i o n  o f  i t .

The Chief Justice.-— M e r e l y  t h i s  o b s e r v a t i o n  o f  M r .  J u s t i c e  S t e p h e n .

D r. Madden.— I  t r e a t  i t  a s  m o r e  t h a n  a n  e x p r e s s i o n  o f  o p i n i o n .  I t  i s  t h e  s t a t e 

m e n t  o f  a n  e m i n e n t  E n g l i s h  j u r i s t .  N o  a u t h o r i t y  c a n  b e  f o u n d ,  a s  f a r  a s  I  k n o w 7, t h a t  

c a n  s h o w  t h a t  t h i s  d e f i n i t i o n  i s  w r o n g .  I  s u b m i t  t h a t  a n  a c t  o f  S t a t e  d e s t r o y s  a l l  

g o v e r n m e n t  u n l e s s  i t  s t a n d s  w i t h i n  t h o s e  l i m i t s .  I f  H e r  M a j e s t y ’s  M i n i s t e r s  c a n  d o  

w h a t  t h e y  l i k e ,  s o  l o n g  a s  H e r  M a j e s t y  s a y s  i t  i s  a l l  r i g h t ,  i t  i s  a n  e n d  o f  a l l  l a w ,  a n d  

t h e r e f o r e  I  t a k e  i t  H e r  M a j e s t y  i s  r e s t r a i n e d  b y  t h e  l i m i t s  o f  t h e  l a w ,  a n d  c e r t a i n l y  

c a n n o t  r e s o r t  t o  a c t s  o f  S t a t e  a g a i n s t  h e r  o w n  s u b j e c t s .  S o  f a r  t h e  j u d g m e n t  o f  M r .  

J  u s t i c e  S t e p h e n  i s  u n i m p e a c h a b l e .  T h e n  l e t  u s  c o n s i d e r  t h e  c a s e  o f  a  m a n  i n  t h e  p o s i t i o n  

o f  a  s u b j e c t  f o r  t h e  p u r p o s e s  o f  habeas corpus. I f  a n  a l i e n  i s  e n t i t l e d  t o  t h e  s a m e  r i g h t s  

a n d  p r i v i l e g e s  a s  a n  E n g l i s h  s u b j e c t ,  w h y  i s  h e  n o t  e n t i t l e d  t o  h a v e  h i s  w r o n g s  d e a l t



w i t h  a c c o r d i n g  t o  t h e  l a w s  o f  t h e  c o u n t r y  ?  W h y  i s  h e  s u b j e c t  t o  e x t r a o r d i n a r y
r e m e d i e s  w h i c h  w o u l d  n o t  b e  a p p l i c a b l e  t o  a n  o r d i n a r y  s u b j e c t  ?

Mr. Justice Williams.—- S u p p o s i n g  a  c a p t a i n  o f  a  B r i t i s h  s h i p  w e r e  t o  b r i n g :  a  

c a r g o  o f  p i r a t e s  h e r e ,  o r  t r e n c h  c o n v i c t s ,  y o u  w o u l d  s a y  t h a t  t h e  G o v e r n m e n t  o f  t h i s  
c o u n t r y  c o u l d  n o t  p r e v e n t  t h e m  f r o m  l a n d i n g  ?

Dr. Madden. I  t h i n k  t h e r e  w o u l d  b e  a  v e r y  e f f i c a c i o u s  w a y  o f  d e a l i n g :  w i t h  
t h e m  b y  c a l l i n g  b o t h  H o u s e s  o f  P a r l i a m e n t ,  a n d  p a s s i n g  a  s p e c i a l  B i l l  i n  a n  h o u r

Mr. Justice Williams.— A p a r t  f r o m  t h a t  ?

Dr. Madden.- C e r t a i n l y  n o t .  I  t h i n k  t h e  d a n g e r  o f  t h e  t h i n g  i s  m e t  b y  m y  

f i r s t  o b s e r v a t i o n .  T h e r e  i s  n o  t r o u b l e  a b o u t  i t .  O u r  l a w  h a s  o b v i a t e d  t h e  n e c e s s i t y  

o f  a l l  t h e s e  t h i n g s  b y  p r o v i d i n g  f o r  a  r e f e r e n c e  t o  P a r l i a m e n t .  B i l l s  c a n  b e  p a s s e d  i n  

l e s s  t h a n  a n  h o u r .  I n  t i m e  o f  p e a c e ,  a t  a n y  r a t e ,  n o  s u c h  a c t s  c o u l d  b e  r e s o r t e d  t o .  

I t  i s  s u g g e s t e d  i n  “  D i c e y ”  t h a t  i n  t i m e  o f  t u m u l t  a n d  w a r ,  w h e n  t h e  s a f e t y  o f  t h e  

c o m m u n i t y  i s  a b o v e  a l l  l a w ,  t h e  G o v e r n m e n t  w o u l d  b e  c a l l e d  u p o n ,  i n  t h e  i n t e r e s t s  o f  

t h e  n a t i o n ,  t o  v i o l a t e  t h e  l a w ,  a n d  t r u s t  t o  b e i n g  i n d e m n i f i e d .  I t  i s  n o t ,  h o w e v e r ,  
a  m a t t e r  o f  r i g h t  a n d  s t r i c t  J a w .  ’

N a t i o n a l i t y ,  p a g e  1 4 9 .

Dr. Madden.— T h a t  w o u l d  f a l l  i n  w i t h  t h e  s t a t e m e n t  o f  D i c e y ,  t h a t  i n  n o  c a s e  

w o u l d  t h e  p r e r o g a t i v e  b e  a l l o w e d  t o  p r e v a i l  i n  E n g l a n d  w i t h o u t  a n  A c t  o f  P a r l i a m e n t .  

I  w i l l  n o w  p r o c e e d  t o  d e a l  w i t h  t h e  q u e s t i o n  w h i c h  a s s u m e s  t h e  e x i s t e n c e  o f  p r e r o g a 

t i v e  ( w h o s e  e x i s t e n c e  I  h a v e  e n d e a v o u r e d  t o  n e g a t i v e ) ,  w h i c h  a s s u m e s  t h e  p o s s i b i l i t y  

o f  t h e  S o v e r e i g n  o f  E n g l a n d  r e s o r t i n g  t o  s u c h  a n  a c t  o f  S t a t e  a s  i s  d e s c r i b e d  h e r e ,  

s u p p o s i n g  i t  c o u l d  b e  a n  a c t  o f  S t a t e .  A n d  t o  b e g i n  w i t h ,  t h e  f i r s t  p r o p o s i t i o n  o n  

w h i c h  t h i s  w o u l d  d e p e n d  i s ,  c o u l d  t h e  p o w e r  b e  e x e r c i s e d  b y  t h e  M i n i s t e r  o f  a  C o l o n y  

n o t  h a v i n g  a  t o t a l  d e l e g a t i o n  o f  t h e  S o v e r e i g n  p o w e r s .  I t  w a s  i n  a  m e a s u r e  c o n c e d e d  
t o  t h e  o l d  E a s t  I n d i a  C o m p a n y - —

Mr. Justice Wrenfordsley—1 t h i n k  t h e  p o s i t i o n  w a s  t h i s — t h a t  w h i l e  t h e  o l d  

c o m p a n y  h a d  t h e  p o w e r  o f  d e c l a r i n g  p e a c e  o r  w a r ,  s t i l l  c e r t a i n  p r e r o g a t i v e  p o w e r s  w e r e  
w i t h h e l d .

Dr. Madden.—The  q u e s t i o n  w a s  r a i s e d  i n  t h e  c a s e  o f  t h e  R a j a h  o f  T a n j o r e ,  i n  

w h i c h  t h e  a c t  o f  t h e  E a s t  I n d i a  C o m p a n y  w a s  h e l d  t o  b e  a n  a c t  o f  S t a t e ,  b e c a u s e  t h e  

c o m p a n y  h a d  t h e  f u l l  d e l e g a t i o n  o f  S o v e r e i g n  a u t h o r i t y  f o r  t h e  p u r p o s e .  I  p r o t e c t  

m y s e l f  b y  a s s e r t i n g  t h a t  t h e  E a s t  I n d i a  C o m p a n y  s t o o d  i n  a  d i f f e r e n t  p o s i t i o n  t o  t h e  

o t h e r  c o l o n i e s .  I  s u b m i t  t h a t  t h e  c o l o n i e s  h a v e  n o t  g o t  i t .  V i c t o r i a  h a s  n o t  g o t  i t ,  

b e c a u s e  s h e  i s  n o t  a  S o v e r e i g n  S t a t e .  F o r  m y  p u r p o s e  I  s h a l l  n o w  h a v e  t o  d e f i n e  a  

S o v e r e i g n  S t a t e .  W h e a t o n  s a y s  :— -“  A  S o v e r e i g n  S t a t e  i s  g e n e r a l l y  d e f i n e d  t o  b e  a n y  

“  n a t i o n  o f  p e o p l e ,  w h a t e v e r  m a y  b e  t h e  f o r m  o f  i t s  i n t e r n a l  c o n s t i t u t i o n ,  w h i c h  g o v e r n s  

“  i t s e l f  i n d e p e n d e n t l y  o f  f o r e i g n  p o w e r s . ”  ( P .  5 8  o f  W h e a t o n ’s  “ E l e m e n t s  o f  I n t e r -  

“  n a t i o n a l  L a w , ”  2 n d  e d i t i o n . )  N o w  t h i s  i s  a  c o u n t r y  w h i c h  d o e s  n o t  g o v e r n  i t s e l f  

i n d e p e n d e n t l y ,  a s  i t  i s  d e p e n d e n t  o n  E n g l a n d  i n  a  c e r t a i n  d e g r e e .  H a l l e c k ,  i n  h i s  

“  I n t e r n a t i o n a l  L a w  a n d  L a w s  o f  W a r , ”  p .  6 5 ,  v o l .  1 ,  1 s t  e d i t i o n ,  s a y s - ^ ‘ A  a  c o l o n y ,  a  

“  p o s s e s s i o n ,  o r  a  d e p e n d e n c y  c o n s t i t u t e s  o n l y  a  p a r t  o f  t h e  S t a t e ,  i t  c a n n o t  i n  i t s e l f  b e  

<( r e g a r d e d  i n  i n t e r n a t i o n a l  l a w  a s  a  d i s t i n c t  p o l i t i c a l  o r g a n i z a t i o n .  H e n c e ,  a n y  p u b l i c  

u  o r  p r i v a t e  c o r p o r a t i o n ,  c r e a t e d  b y ,  a n d  d e r i v i n g  i t s  a u t h o r i t y  f r o m  a  S t a t e ,  c a n n o t  o f  

“  i t s e l f  c o n s t i t u t e  a  s e p a r a t e  a n d  i n d e p e n d e n t  s o v e r e i g n t y .  T h u s ,  t h e  E a s t  I n d i a  

“  C o m p a n y ,  a l t h o u g h  e x e r c i s i n g  t h e  s o v e r e i g n  p o w e r s  o f  p e a c e  a n d  w a r ,  w i t h  r e s p e c t  

“  t o  t h e  n a t i v e  p r i n c e s  a n d  p e o p l e ,  a c t e d  i n  s u b o r d i n a t i o n  t o  t h e  s u p r e m e  p o w e r  o f  t h e  

“  B r i t i s h  E m p i r e ,  a n d  w a s  r e p r e s e n t e d  b y  t h e  B r i t i s h  G o v e r n m e n t  i n  a l l  i t s  r e l a t i o n s  

“  w i t h  f o r e i g n  s o v e r e i g n s  a n d  S t a t e s . ”

I t  i s  a l s o  s t a t e d ,  i n  t h e  N e w  S o u t h  W a l e s  c a s e  w h i c h  I  h a v e  a l r e a d y  r e f e r r e d  

t o ,  t h a t  N e w  S o u t h  W a l e s ,  w h i c h  s t a n d s  i n  p r e c i s e l y  t h e  s a m e  p o s i t i o n  a s  V i c t o r i a ,  i s  

n o t  a  S o v e r e i g n  S t a t e ,  a n d  I  q u o t e  i t  a g a i n  f o r  t h a t  p u r p o s e .  T o  r e t u r n  t o  P r o f e s s o r  

D i c e y ’s  w o r k  o n  “ T h e  L a w  o f  C o n s t i t u t i o n , ”  a t  p a g e  9 5 ,  h e  s a y s : —

“  M a n y  E n g l i s h  c o l o n i e s ,  a n d  n o t a b l y  V i c t o r i a  ( t o  w h i c h  c o u n t r y  o u r  a t t e n t i o n  

“ h a d  b e s t ,  f o r  t h e  s a k e  o f  c l e a r n e s s ,  b e  c o n f i n e d ) ,  p o s s e s s  r e p r e s e n t a t i v e  A s s e m b l i e s  

“  w h i c h  o c c u p y  a  s o m e w h a t  s i m i l a r  p o s i t i o n .
“  T h e  V i c t o r i a n  P a r l i a m e n t  e x e r c i s e s  t h r o u g h o u t  t h e  c o l o n y  a l l  t h e  o r d i n a r y  

“  p o w e r s  o f  a  S o v e r e i g n  a s s e m b l y  s u c h  a s  t h e  P a r l i a m e n t  o f  G r e a t  B r i t a i n .  I t  m a k e s  

“ a n d  r e p e a l s  l a w s ,  i t  p u t s  M i n i s t r i e s  i n  p o w e r  a n d  d i s m i s s e s  t h e m  f r o m  o f f i c e ,  i t



u c o n t r o l s  t h e  g e n e r a l  p o l i c y  o f  t h e  G o v e r n m e n t ,  a n d  g e n e r a l l y  m a k e s  i t s  w i l l  f e l t  i n  

“  t h e  t r a n s a c t i o n  o f  a f f a i r s ,  a f t e r  t h e  m a n n e r  o f  t h e  P a r l i a m e n t  a t  W e s t m i n s t e r .  A n  

44 o r d i n a r y  o b s e r v e r  w o u l d ,  i f  h e  l o o k e d  m e r e l y  a t  t h e  e v e r y  d a y  p r o c e e d i n g s  o f  t h e  

“  L e g i s l a t u r e  w h i c h  m e e t s  a t  M e l b o u r n e ,  h a v e  n o  r e a s o n  t o  p r o n o u n c e  i t  a  w h i t  

44 l e s s  p o w e r f u l  w i t h i n  i t s  s p h e r e  t h a n  t h e  P a r l i a m e n t  o f  G r e a t  B r i t a i n .  N o  d o u b t  t h e  

44 a s s e n t  o f  t h e  G o v e r n o r  i s  n e e d e d  i n  o r d e r  t o  t u r n  c o l o n i a l  B i l l s  i n t o  l a w s ; a n d  

u  f u r t h e r  i n v e s t i g a t i o n  w o u l d  s h o w  o u r  i n q u i r e r  t h a t ,  f o r  t h e  v a l i d i t y  o f  a n y  c o l o n i a l  

u  A c t  t h e r e  i s  r e q u i r e d ,  i n  a d d i t i o n  t o  t h e  a s s e n t  o f  t h e  G o v e r n o r ,  t h e  s a n c t i o n — e i t h e r  

44 e x p r e s s  o r  i m p l i e d — o f  t h e  C r o w n .  B u t  t h e s e  a s s e n t s  a r e  c o n s t a n t l y  g i v e n ,  a l m o s t  

44 a s  a  m a t t e r  o f  c o u r s e ,  a n d  m a y  b e  c o m p a r e d  ( t h o u g h  n o t  w i t h  a b s o l u t e  c o r r e c t n e s s )  

44 t o  t h e  C r o w n ’s  s o - c a l l e d  4 v e t o  ’ o r  r i g h t  o f  r e f u s i n g  a s s e n t  t o  b i l l s  w h i c h  h a v e  p a s s e d  

44 t h r o u g h  t h e  H o u s e s  o f  P a r l i a m e n t .

44 Y e t ,  f o r  a l l  t h i s ,  w h e n  t h e  m a t t e r  i s  f u r t h e r  l o o k e d  i n t o ,  t h e  V i c t o r i a n  P a r l i a -  

44 m e n t  ( t o g e t h e r  w i t h  o t h e r  c o l o n i a l  L e g i s l a t u r e s )  w i l l  b e  f o u n d  t o  b e  a  n o n - s o v e r e i g n  

u  l e g i s l a t i v e  b o d y ,  a n d  b e a r s  d e c i s i v e  m a r k s  o f  l e g i s l a t i v e  s u b o r d i n a t i o n .  T h e  a c t i o n  

44 o f  t h e  V i c t o r i a n  P a r l i a m e n t  i s  r e s t r a i n e d  b y  l a w s  w h i c h  i t  c a n n o t  c h a n g e ,  a n d  a r e  

44 c h a n g e a b l e  o n l y  b y  t h e  I m p e r i a l  P a r l i a m e n t ; a n d  f u r t h e r ,  V i c t o r i a n  A c t s ,  e v e n  

44 w h e n  a s s e n t e d  t o  b y  t h e  C r o w n ,  a r e  l i a b l e  t o  b e  t r e a t e d  b y  t h e  c o u r t s  o f  V i c t o r i a  

44 a n d  e l s e w h e r e  t h r o u g h o u t  t h e  B r i t i s h  d o m i n i o n s  a s  v o i d  o r  u n c o n s t i t u t i o n a l  o n  t h e  

44 g r o u n d  o f  t h e i r  c o m i n g  i n t o  c o n f l i c t  w i t h  l a w s  o f  t h e  I m p e r i a l  P a r l i a m e n t ,  w h i c h  

44 t h e  V i c t o r i a n  L e g i s l a t u r e  h a s  n o  a u t h o r i t y  t o  t o u c h . ”

“  T h a t  t h i s  i s  s o  b e c o m e s  a p p a r e n t  t h e  m o m e n t  w e  r e a l i z e  t h e  e x a c t  r e l a t i o n  

44 b e t w e e n  c o l o n i a l  a n d  i m p e r i a l  l a w s .  T h e  m a t t e r  i s  w o r t h  s o m e  l i t t l e  e x a m i n a t i o n ,  

44 b o t h  f o r  i t s  o w n  s a k e  a n d  f o r  t h e  s a k e  o f  t h e  l i g h t  i t  t h r o w s  o n  t h e  s o v e r e i g n t y  o f  

44 P a r l i a m e n t .

44 T h e  c h a r t e r  o f  c o l o n i a l  l e g i s l a t i v e  i n d e p e n d e n c e  i s  ‘ a n  A c t  t o  r e m o v e  d o u b t s  

“ a s  t o  t h e  v a l i d i t y  o f  c o l o n i a l  l a w s , ’ k n o w n  a s  t h e  4 C o l o n i a l  L a w s  A c t  1 8 6 5 . ’

44 T h i s  S t a t u t e  s e e m s  ( o d d l y  e n o u g h )  t o  h a v e  p a s s e d  t h r o u g h  P a r l i a m e n t  w i t h o u t  

44 d i s c u s s i o n  ; b u t  i t  p e r m a n e n t l y  d e f i n e s  a n d  g r e a t l y  e x t e n d s  t h e  a u t h o r i t y  o f  c o l o n i a l  

44 l e g i s l a t u r e s ,  a n d  i t s  m a i n  p r o v i s i o n s  a r e  o f  s u c h  i m p o r t a n c e  a s  t o  d e s e r v e  v e r b a l  

44 c i t a t i o n . ”

T h e n  h e  c i t e s  t h e m ,  a n d  g o e s  o n  t o  g i v e  i n s t a n c e s — 44 T h e  a c t i o n  o f  V i c t o r i a n  

44 P a r l i a m e n t  i s  r e s t r a i n e d  b y  l a w s  w h i c h  i t  c a n n o t  c h a n g e ,  a n d  a r e  c h a n g e a b l e  o n l y  

44 b y  t h e  I m p e r i a l  P a r l i a m e n t . ”  H e  t h e r e  r e f e r s  t o  t h e  r e s e r v a t i o n s  m a d e  b y  t h e  C o n 

s t i t u t i o n  A c t .

Mr. Justice Williams.— M a t t e r s  w h i c h  h a v e  t o  b e  s p e c i a l l y  r e s e r v e d  f o r  H e r  

M a j e s t y .

Dr. Madden . — T h e  A c t  w h i c h  a u t h o r i z e s  o u r  C o n s t i t u t i o n  A c t  a l s o  m a k e s  o u r  

r i g h t  t o  l e g i s l a t i o n  s u b j e c t  t o  c e r t a i n  r e s e r v a t i o n s  w h i c h  I  s h a l l  p r e s e n t l y  r e f e r  t o .  

A m o n g s t  o t h e r s ,  t h e r e  a r e  t h e s e  s p e c i a l  m a t t e r s  w h i c h  a r e  r e s e r v e d  f o r  t h e  Q u e e n .

Mr. Justice Holroyd .— T h e  I m p e r i a l  P a r l i a m e n t ,  i f  i t  c h o s e ,  c o u l d  r e p e a l  o u r  

C o n s t i t u t i o n  ?

D r. Madden .— I t  c o u l d ,  a n d  t r e a t  u s  a s  a  C r o w n  c o l o n y .  A s  a  m a t t e r  o f  l a w  i t  

i s  o b v i o u s l y  p o s s i b l e .  R e a l l y  t h e r e  i s  t h e  b e s t  t e s t  o f  t h e  f a c t  t h a t  t h i s  i s  n o t  a  S o v e r e i g n  

S t a t e  ; t h a t  w e  a r e  s u b j e c t  a t  a  m o m e n t ’s  n o t i c e  t o  b e  d e a l t  w i t h  b y  t h e  P a r l i a m e n t  

w h i c h ,  f o r  t h i s  p u r p o s e ,  m a y  b e  c o n s i d e r e d  b e l o n g i n g  t o  a n o t h e r  c o u n t r y .  W h a t  I  w o u l d  

n e x t  b r i n g  u n d e r  t h e  o b s e r v a t i o n  o f  t h e  C o u r t  a r e  t h e  p a r t i c u l a r  S t a t u t e s  w h i c h  b r i n g  

a b o u t  o u r  C o n s t i t u t i o n .  T h e  A c t  1 8  a n d  1 9  V i c t o r i a ,  c h a p .  5 5 ,  i s  a n  E n g l i s h  A c t  a u t h o 

r i z i n g  o u r  C o n s t i t u t i o n  A c t .  S e c t i o n  3  o f  t h a t  A c t  r u n s  t h u s  :— 44 T h e  p r o v i s i o n s  o f  

44 t h e  s a i d  A c t  o f  t h e  f o u r t e e n t h  y e a r  o f  H e r  M a j e s t y ,  c h a p t e r  f i f t y - n i n e ,  a n d  o f  t h e  A c t  o f  

44 t h e  f i f t h  a n d  s i x t h  y e a r s  o f  H e r  M a j e s t y ,  c h a p t e r  s e v e n t y - s i x , c F o r  t h e  G o v e r n m e n t  o f  

44 N e w  S o u t h  W a l e s  a n d  V a n  D i e m e n ’s  L a n d , ’ w h i c h  r e l a t e  t o  t h e  g i v i n g  a n d  w i t h -  

44 h o l d i n g  o f  H e r  M a j e s t y ’s  a s s e n t  t o  B i l l s ,  a n d  t h e  r e s e r v a t i o n  o f  B i l l s  f o r  t h e  s i g n i f i -  

44 c a t i o n  o f  H e r  M a j e s t y ’s  p l e a s u r e  t h e r e o n ,  a n d  t h e  i n s t r u c t i o n s  t o  b e  c o n v e y e d  t o  

44 G o v e r n o r ’s  f o r  t h e i r  g u i d a n c e  i n  r e l a t i o n  t o  t h e  m a t t e r s  a f o r e s a i d ,  a n d  t h e  c lis- 

44 a l l o w a n c e  o f  B i l l s  b y  H e r  M a j e s t y ,  s h a l l  a p p l y  t o  B i l l s  t o  b e  p a s s e d  b y  t h e  L e g i s l a -  

44 t i v e  C o u n c i l  a n d  A s s e m b l y  c o n s t i t u t e d  u n d e r  t h e  s a i d  r e s e r v e d  B i l l  a n d  t h i s  A c t ,  a n d  

44 b y  a n y  o t h e r  l e g i s l a t i v e  b o d y  o r  b o d i e s  w h i c h  m a y  a t  a n y  t i m e  h e r e a f t e r  b e  s u b -  

44 m i t t e d  f o r  t h e  p r e s e n t  L e g i s l a t i v e  C o u n c i l  a n d  A s s e m b l y . ”

T h e  A c t s  r e f e r r e d  t o  a r e  1 3  a n d  1 4  V i c t o r i a ,  c h a p t e r  5 9 .  S e c t i o n  1 2  r e f e r s  t o  

t h e s e  s a m e  i n s t r u c t i o n s ,  a n d  s e c t i o n s  1 4 ,  3 3 ,  a n d  3 6  a r e  t h e  s e c t i o n s  w h i c h  r e l a t e  t o  

t h e  m a t t e r  i n  t h e  G o v e r n o r ’s  i n s t r u c t i o n s ,  a n d  a l s o  a u t h o r i z e s  t h e  G o v e r n o r ,  w i t h  t h e



a d v i c e  a n d  c o n s e n t  o f  t h e  L e g i s l a t i v e  C o u n c i l ,  t o  m a k e  l a w s  a n d  t o  d o  c e r t a i n  o t h e r  t h i n g s .  

T h e  3 6 t h  s e c t i o n  s a y s : — ‘‘ A n d  b e  i t  e n a c t e d  t h a t  b y  t h e  t e r m  ‘ G o v e r n o r ’ o f  t h e  

“  c o l o n i e s  m e n t i o n e d  i n  t h i s  A c t ,  a s  u s e d  i n  t h i s  A c t ,  s h a l l  b e  u n d e r s t o o d  t h e  p e r s o n s  

“  f o r  t h e  t i m e  b e i n g  l a w f u l l y  a d m i n i s t e r i n g  t h e  G o v e r n m e n t  o f  s u c h  c o l o n i e s  r e s p e c 

t i v e l y ;  a n d  u n t i l  H e r  M a j e s t y  s h a l l  i s s u e  a  C o m m i s s i o n  a p p o i n t i n g  a  G o v e r n o r  o f  

“ t h e  c o l o n y  o f  V i c t o r i a ,  t h e  S u p e r i n t e n d e n t  o f  P o r t  P h i l l i p  s h a l l  b e  d e e m e d  t h e  
“ p e r s o n  a d m i n i s t e r i n g  t h e  G o v e r n m e n t  o f  t h e  c o l o n y  o f  V i c t o r i a . ”

T h a t  A c t  r e c o g n i s e s  t h e  f u t u r e  e x i s t e n c e  o f  a  C o m m i s s i o n  t o  t h e  G o v e r n o r  w h o  

i s  t o  b e  t h e  p e r s o n  a d m i n i s t e r i n g  t h e  G o v e r n m e n t  f o r  t h e  t i m e  b e i n g .  T h e n  t h e  A c t  

5  a n d  6  V i c t o r i a ,  c h a p t e r  7 6 ,  s e c t i o n s  3 1 ,  3 2 ,  a n d  4 0  r e q u i r e  t h a t  t h e  G o v e r n o r  s h a l l  

t r a n s m i t  t o  H e r  M a j e s t y  a  c o p y  o f  a l l  B i l l s  t o  w h i c h  h e  s h a l l  h a v e  g i v e n  h i s  a s s e n t  

a n d  i f  t h e y  a r e  n o t  d i s a l l o w e d  b y  t h e  Q u e e n  w i t h i n  t w o  y e a r s  t h e n  t h e y  s h a l l  b e c o m e  

l a w .  I  m e n t i o n  t h a t ,  i n  p a s s i n g ,  b e c a u s e  b y  a  l a t e r  A c t  t h a t  i s  d o n e  a w a y  w i t h  e x c e p t  

i n  t h e  c a s e  o f  a  l i m i t e d  n u m b e r  o f  B i l l s .  B u t  t h e  4 0 t h  s e c t i o n  p r o v i d e s  “  A n d  b e  i t  

“  d e c l a r e d  a n d  e n a c t e d  t h a t  i t  s h a l l  b e  l a w f u l  f o r  H e r  M a j e s t y ,  w i t h  t h e  a d v i c e  o f  H e r  

“  P r i v y  C o u n c i l ,  o r  u n d e r  H e r  M a j e s t y ’s  S i g n e t  a n d  S i g n  M a n u a l ,  o r  t h r o u g h  o n e  o f  

“  H e r  P r i n c i p a l  S e c r e t a r i e s  o f  S t a t e ,  f r o m  t i m e  t o  t i m e  t o  c o n v e y  t o  t h e  G o v e r n o r  o f  

“  t h e  s a i d  c o l o n y  o f  N e w  S o u t h  W a l e s  s u c h  i n s t r u c t i o n s  a s  t o  H e r  M a j e s t y  s h a l l  s e e m  

“  m e e t  f o r  t h e  g u i d a n c e  o f  s u c h  G o v e r n o r ,  f o r  t h e  e x e r c i s e  o f  p o w e r s  h e r e b y  v e s t e d  i n  

“  h i m  o f  a s s e n t i n g  t o  o r  d i s s e n t i n g  f r o m  o r  f o r  r e s e r v i n g  f o r  t h e  s i g n i f i c a t i o n  o f  H e r  

“  M a j e s t y ’s  p l e a s u r e  B i l l s  t o  b e  p a s s e d  b y  t h e  s a i d  C o u n c i l ;  a n d  i t  s h a l l  b e  t h e  d u t y  

“  o f  s u c h  G o v e r n o r  t o  a c t  i n  o b e d i e n c e  t o  s u c h  i n s t r u c t i o n s . ”

T h e  n e x t  A c t  o n  t h e  s u b j e c t  i s  7  a n d  8  V i c t o r i a ,  c h a p .  7 4 .  T h e s e  a r e  t h e  A c t s  

t h a t  a r e  r e f e r r e d  t o  i n  t h e  A c t  1 8  a n d  1 9  V i c t o r i a ,  c o n f e r r i n g  o u r  C o n s t i t u t i o n .  T h e  

G o v e r n o r ’s  C o m m i s s i o n ,  w h i c h  i s  r e f e r r e d  t o  a n d  c o n t e m p l a t e d  b y  t h e s e  s e v e r a l  A c t s ,  

w i l l  b e  f o u n d  o n  p a g e  1 3 2  o f  t h e  5 t h  v o l u m e  o f  t h e  I m p e r i a l  V o l u m e  o f  S t a t u t e s .  

“  W h e r e a s  w e  d i d ,  b y  o u r  C o m m i s s i o n ,  u n d e r  t h e  G r e a t  S e a l  o f  o u r  U n i t e d  K i n g d o m  

“  o f  G r e a t  B r i t a i n  a n d  I r e l a n d ,  b e a r i n g  d a t e  a t  W e s t m i n s t e r  t h e  t w e n t y - t h i r d  o f  J u n e  

“  o n e  t h o u s a n d  e i g h t  h u n d r e d  a n d  s i x t y - t h r e e ,  i n  t h e  t w e n t y - s e v e n t h  y e a r  o f  o u r  r e i g n ,  

“  c o n s t i t u t e  a n d  a p p o i n t  o u r  t r u s t y  a n d  w e l l - b e l o v e d  S i r  C h a r l e s  H e n r y  D a r l i n g ,  

“  K n i g h t  C o m m a n d e r  o f  o u r  M o s t  P l o n o r a b l e  O r d e r  o f  t h e  B a t h ,  t o  b e  d u r i n g  o u r  

“ p l e a s u r e  o u r  G o v e r n o r  a n d  C o m m a n d e r - i n - C h i e f  i n  a n d  o v e r  o u r  c o l o n y  o f  V i c -  

“  t o r i a , ”  a n d  s o  o n .  “  A n d  w h e r e a s  i t  i s  e x p e d i e n t  t h a t  a n  E x e c u t i v e  C o u n c i l  

“  s h o u l d  b e  a p p o i n t e d  t o  a d v i s e  a n d  a s s i s t  y o u  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  G o v e r n m e n t  

“  o f  t h e  s a i d  c o l o n y ,  n o w  w e  d o  d e c l a r e  o u r  p l e a s u r e  t o  b e  t h a t  t h e r e  s h a l l  b e  a n  

“  E x e c u t i v e  C o u n c i l  f o r  o u r  s a i d  c o l o n y ,  a n d  t h a t  t h e  s a i d  C o u n c i l  s h a l l  c o n s i s t  o f  

“  s u c h  p e r s o n s  a s  y o u  s h a l l ,  b y  i n s t r u m e n t s  t o  b e  p a s s e d  u n d e r  t h e  p u b l i c  s e a l  o f  o u r  

“  s a i d  c o l o n y ,  i n  o u r  n a m e  a n d  o n  o u r  b e h a l f ,  f r o m  t i m e  t o  t i m e ,  n o m i n a t e  a n d  a p p o i n t  

“ t o  b e  m e m b e r s  o f  t h e  s a i d  C o u n c i l . ”

C l a u s e  I X .  o f  t h e  D r a f t  o f  L e t t e r s  P a t e n t  p a s s e d  u n d e r  t h e  g r e a t  s e a l  o f  t h e  

U n i t e d  K i n g d o m  c o n s t i t u t i n g  t h e  o f f i c e  o f  G o v e r n o r  a n d  C o m m a n d e r - i n -  C h i e f  o f  t h e  

c o l o n y  o f  V i c t o r i a  a n d  i t s  d e p e n d e n c i e s  s a i d :  —

“  W h e n  a n y  c r i m e  h a s  b e e n  c o m m i t t e d  w i t h i n  t h e  c o l o n y ,  o r  f o r  w h i c h  t h e  

“  o f f e n d e r  m a y  b e  t r i e d  t h e r e i n ,  t h e  G o v e r n o r  m a y ,  a s  h e  s h a l l  s e e  o c c a s i o n ,  i n  o u r  

“  n a m e  a n d  o n  o u r  b e h a l f ,  g r a n t  a  p a r d o n  t o  a n y  a c c o m p l i c e  i n  s u c h  c r i m e  w h o  s h a l l  

“  g i v e  s u c h  i n f o r m a t i o n  a s  s h a l l  l e a d  t o  t h e  c o n v i c t i o n  o f  t h e  p r i n c i p a l  o f f e n d e r ,  o r  o f  

“  a n y  o n e  o f  s u c h  o f f e n d e r s  i f  m o r e  t h a n  o n e ; a n d  f u r t h e r ,  m a y  g r a n t  t o  a n y  o f f e n d e r  

“  c o n v i c t e d  i n  a n y  C o u r t  o r  b e f o r e  a n y  J u d g e  o r  o t h e r  m a g i s t r a t e  w i t h i n  t h e  c o l o n y  a  

“  p a r d o n ,  e i t h e r  f r e e  o r  s u b j e c t  t o  l a w f u l  c o n d i t i o n s ,  o r  a n y  r e m i s s i o n  o f  t h e  s e n t e n c e  

“ p a s s e d  o n  s u c h  o f f e n d e r ,  o r  a n y  r e s p i t e  o f  t h e  e x e c u t i o n  o f  s u c h  s e n t e n c e  f o r  s u c h  

“  p e r i o d  a s  t h e  G o v e r n o r  t h i n k s  f i t ; a n d  f u r t h e r ,  m a y  r e m i t  a n y  f i n e s ,  p e n a l t i e s ,  o r  

“  f o r f e i t u r e s  d u e  o r  a c c r u e d  t o  u s : P r o v i d e d  a l w a y s  t h a t  t h e  G o v e r n o r  s h a l l  i n  n o  c a s e ,  

“  e x c e p t  w h e r e  t h e  o f f e n c e  h a s  b e e n  o f  a  p o l i t i c a l  n a t u r e ,  u n a c c o m p a n i e d  b y  a n y  o t h e r  

“  g r a v e  c r i m e ,  m a k e  i t  a  c o n d i t i o n  o f  a n y  p a r d o n  o r  r e m i s s i o n  o f  s e n t e n c e  t h a t  t h e  

“  o f f e n d e r  s h a l l  a b s e n t  h i m s e l f  o r  b e  r e m o v e d  f r o m  t h e  c o l o n y . ”
C l a u s e  X I .  s a i d : “  T h e  G o v e r n o r  m a y  e x e r c i s e  a l l  p o w e r s  l a w f u l l y  b e l o n g i n g  

“ t o  u s  i n  r e s p e c t  o f  t h e  s u m m o n i n g ,  p r o r o g u i n g ,  o r  d i s s o l v i n g  a n y  l e g i s l a t i v e  b o d y  

“  w h i c h  n o w  i s  o r  h e r e a f t e r  m a y  b e  e s t a b l i s h e d  w i t h i n  o u r  s a i d  c o l o n y . ”
T h e r e  w e  h a v e  t h e  t w o  p r e r o g a t i v e s — t h e  p r e r o g a t i v e  o f  m e r c y  a n d  t h e  p r e r o 

g a t i v e  o f  s u m m o n i n g  a n d  d i s m i s s i n g  P a r l i a m e n t — e x p r e s s l y  c o n v e y e d  t o  t h e  G o v e r n o r  

b y  h i s  c o m m i s s i o n .  I  w o u l d  r e f e r  t o  t h e  c o m m i s s i o n  f o r  t h e  p u r p o s e  o f  s h o w i n g  t h a t  

t h e  G o v e r n o r  i s  a p p o i n t e d ,  a n d  t h r o u g h  i t  h e  h a s  c o n v e y e d  t o  h i m  t h e  p r e r o g a t i v e  o f



m e r c y  a n d  o f  s u m m o n i n g  a n d  d i s m i s s i n g  P a r l i a m e n t .  T h e  v e r y  e s s e n c e  o f  a  p r e r o g a t i v e  

i n  a  C o n s t i t u t i o n  s u c h  a s  o u r s  i s  t h a t  i t  m u s t  h e  e x e r c i s a b l e  o n l y  b y  t h e  S o v e r e i g n .  

I f  i t  b e  h e r  p r e r o g a t i v e ,  h o w  c a n  i t  b e  e x e r c i s e d  b y  o t h e r  p e o p l e  ?  I t  i s  h e r s  a s  c o n t r a 

d i s t i n g u i s h e d  f r o m  t h e  l a w  o f  f l i e  l a n d .  H e r  p r e r o g a t i v e  i s  ex vi termini c a p a b l e  o f  

b e i n g  e x e r c i s e d  b y  h e r  a l o n e .  T h e  L o r d  C h a n c e l l o r  s a y s ,  w h e n  c h a l l e n g e d  a b o u t  t h i s  

p r e r o g a t i v e : W h e t h e r  t h e  p o w e r  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  c o u n t r y  r e s i d e d  i n  t h e

“  K i n g  a n d  P a r l i a m e n t  c o n j o i n e d  o r  i n  t h e  K i n g  a l o n e ,  110 m a n  c o u l d  b e  m o r e  s a t i s f i e d  

“  t h a n  h e  w a s  o f  i t s  w i s d o m  a n d  p o l i c y  w h e n  s p a r i n g l y  e x e r c i s e d . ”  H e  t h e r e  s u g g e s t s  

t h a t  i t  m u s t  b e  e i t h e r  i n  t h e  K i n g  a n d  P a r l i a m e n t  o r  i n  t h e  K i n g  a l o n e ,  b u t  h e  n o w h e r e  

s u g g e s t s  t h a t  i t  m i g h t  b e  i n  M i n i s t e r s  a l o n e  a c t i n g  i n d e p e n d e n t l y  o f  t h e  K i n g  o r  t h e  

K i n g ’s  a t t o r n e y  f o r  t h e  t i m e  b e i n g .

Mr. Justice Kerferd.^—T h a t  w a s  b e f o r e  t h e  p r e s e n t  r e i g n .  I t  h a s  b e e n  l a i d  d o w n  

d u r i n g  t h e  p r e s e n t  r e i g n  t h a t  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  c a n  o n l y  b e  b y  a d v i c e .

D r. Madden.— I t  h a s  a l w a y s  b e e n  a  s u b j e c t  o f  c o n t e n t i o n ,  b u t  I  d o  n o t  t h i n k  

t h a t  h a s  b e e n  l a i d  d o w n  a u t h o r i t a t i v e l y .  I  h a v e  n o t  b e e n  a b l e  t o  f i n d  a n  a u t h o r i t y  t o  

s h o w  t h a t  t h e  p r e r o g a t i v e  i s  e x e r c i s a b l e  o t h e r w i s e  t h a n  b y  t h e  S o v e r e i g n ,  a l t h o u g h  

t h e  c o n t e n t i o n  h a s  b e e n  r a i s e d  t h a t  i t  i s  o n l y  e x e r c i s a b l e  b y  a d v i c e .

The Chief Justice.— N o  S o v e r e i g n  h a s  e v e r  a d m i t t e d  t h a t .

D r. Madden.— - M a n y  h a v e  s t o u t l y  m a i n t a i n e d  t h e  c o n t r a r y .  T h e  C r o w n  i t s e l f  

m a y  r e f u s e  a d v i c e ,  i t s  r e m e d y  b e i n g  t o  c a l l  a n o t h e r  G o v e r n m e n t  i n t o  p o w e r  i f  i t  c a n  

g e t  o n e  t o  c a r r y  o u t  i t s  v i e w s .  I n  t h e  a b s e n c e  o f  a u t h o r i t y  t h e r e  i s  a  c l e a n  s h e e t ,  i f  a n y  

o n e  c h o o s e s  t o  a r g u e  t h e  q u e s t i o n .  I n  t h e  c a s e  t h a t  o c c u r r e d  r e c e n t l y  b e f o r e  t h e  S u p r e m e  

C o u r t  i n  S y d n e y  t h e  C h i e f  J u s t i c e  s a y s  :— 1“  N o w  i f  t h i s  p o w e r  w a s  i n h e r e n t  i n  t h e  

“  K i n g  o f  E n g l a n d  t o  p r e v e n t  a l i e n s  f r o m  l a n d i n g ,  a n d  t o  o r d e r  a l i e n s  r e s i d e n t  i n  t h e  

u  k i n g d o m  t o  l e a v e  t h e  r e a l m ,  w h y  w a s  n o t  t h a t  d o n e  b y  a  s p e e d y  p r o c l a m a t i o n  u n d e r  

u t h e  G r e a t  S e a l ,  b y  s i m p l y  p r o c l a i m i n g  t h a t  n o  a l i e n s  s h o u l d  b e  p e r m i t t e d  t o  l a n d  i n  

u  t h e  k i n g d o m ,  a n d  t h a t  t h o s e  a l r e a d y  r e s i d e n t  s h o u l d  d e p a r t ?  T h a t  c o u r s e  w a s  n o t  

u  p u r s u e d ;  b u t  t h e  p r o p e r  c o n s t i t u t i o n a l  c o u r s e  w a s  p u r s u e d  a t  t h e  t i m e ,  a n d  t h a t  w a s  

“  t h e  p a s s i n g  o f  a n  A c t  o f  P a r l i a m e n t  f o r  t h e  p u r p o s e .  H o w e v e r  t h a t  m a y  b e ,  a s  f a r  

“  a s  m y  o p i n i o n  i s  c o n c e r n e d ,  I  a m  d i s t i n c t l y  o f  o p i n i o n  t h a t  e v e n  s u p p o s i n g  t h e  K i n g  

“  o r  Q u e e n  o f  E n g l a n d  h a d  p o w e r  b y  p r o c l a m a t i o n  t o  p r e v e n t  a l i e n s  f r o m  e n t e r i n g  t h e  

u  k i n g d o m ,  a n d  s u p p o s i n g  a  S t a t u t e  t o  b e  u n n e c e s s a r y  a n d  a  w o r k  o f  s u p e r e r o g a t i o n ,  

“  y e t  t h a t  p o w e r  s o  v e s t e d  i n  t h e  K i n g  o f  E n g l a n d  i s  a  p o w e r  p e r s o n a l  t o  t h e  K i n g ,  

u a n d  s o  i t  a p p e a r s  f r o m  t h e  d i f f e r e n t  t e x t - w r i t e r s  w h o s e  o p i n i o n s  h a v e  b e e n  q u o t e d ,  

u  a n d  c a n n o t  b e  d e l e g a t e d  e i t h e r  t o  t h e  G o v e r n o r  o f  t h i s  c o l o n y ,  o r  t h e  G o v e r n m e n t  

“  o f  t h i s  c o l o n y . ”

C o m y n s ,  i n  h i s  “  D i g e s t , ”  a l s o  l a y s  i t  d o w n  t h a t  t h e  K i n g  o n l y  c a n  m a k e  l e t t e r s  

o f  s a f e  c o n d u c t  b y  w h i c h  h e  t a k e s  i n t o  h i s  k e e p i n g  a n d  p r o t e c t i o n ,  a l i e n s ,  b u t  t h a t  

s u c h  p r e r o g a t i v e  i s  e x e r c i s a b l e  o n l y  b y  t h e  K i n g  h i m s e l f .

The Chief Justice.— T h e  s a m e  m a y  b e  s a i d  o f  a l l  p r e r o g a t i v e s  o f  t h e  C r o w n  . 

A l l  p r e r o g a t i v e s  o f  t h e  C r o w n  a r e  e x e r c i s e d  b y  t h e  C r o w n .

D r. Madden.— C o m y n s  d o e s  n o t  s a y  s o .  W h e n  y o u  g o  b a c k  t o  t h e  i n s t r u c t i o n s  

o f  t h e  G o v e r n o r ,  i t  w i l l  b e  f o u n d  t h a t  t h e r e  a r e  o n l y  t w o  o f  t h e  p r e r o g a t i v e s  w h i c h  h e  

c a n  e x e r c i s e ,  n a m e l y ,  t h e  p r e r o g a t i v e  o f  s u m m o n i n g  a n d  d i s m i s s i n g  P a r l i a m e n t  a n d  t h e  

p r e r o g a t i v e  o f  m e r c y .  S e c t i o n  1 1  o f  t h e  G o v e r n o r ’s  I n s t r u c t i o n s  s t a t e s :—

“  W h e n e v e r  a n y  o f f e n d e r  s h a l l  h a v e  b e e n  c o n d e m n e d  t o  s u f f e r  d e a t h  b y  t h e  

“  s e n t e n c e  o f  a n y  C o u r t ,  t h e  G o v e r n o r  s h a l l  c a l l  u p o n  t h e  J u d g e  w h o  p r e s i d e d  a t  

“  t h e  t r i a l  t o  m a k e  t o  h i m  a  w r i t t e n  r e p o r t  o f  t h e  c a s e  o f  s u c h  o f f e n d e r ,  a n d  s h a l l  c a u s e  

u s u c h  r e p o r t  t o  b e  t a k e n  i n t o  c o n s i d e r a t i o n  a t  t h e  f i r s t  m e e t i n g  t h e r e a f t e r  w h i c h  m a y  

“  b e  c o n v e n i e n t l y  h e l d  o f  t h e  E x e c u t i v e  C o u n c i l ,  a n d  h e  m a y  c a u s e  t h e  s a i d  J u d g e  t o  

“  b e  s p e c i a l l y  s u m m o n e d  t o  a t t e n d  a t  s u c h  m e e t i n g  a n d  t o  p r o d u c e  h i s  n o t e s  t h e r e a t .  

“  T h e  G o v e r n o r  s h a l l  n o t  p a r d o n  o r  r e p r i e v e  a n y  s u c h  o f f e n d e r  u n l e s s  i t  s h a l l  a p p e a r  

“  t o  h i m  e x p e d i e n t  s o  t o  d o  u p o n  r e c e i v i n g  t h e  a d v i c e  o f  t h e  s a i d  E x e c u t i v e  C o u n c i l  

“  t h e r e o n ; b u t  i n  a l l  s u c h  c a s e s  h e  i s  t o  d e c i d e  e i t h e r  t o  e x t e n d  o r  t o  w i t h h o l d  a  

“  p a r d o n  o r  r e p r i e v e ,  a c c o r d i n g  t o  h i s  o w n  d e l i b e r a t e  j u d g m e n t ,  w h e t h e r  t h e  m e m b e r s  

u  o f  t h e  E x e c u t i v e  C o u n c i l  c o n c u r  t h e r e i n  o r  o t h e r w i s e  ; e n t e r i n g ,  n e v e r t h e l e s s ,  o n  t h e  

u  m i n u t e s  o f  t h e  s a i d  E x e c u t i v e  C o u n c i l ,  a  m i n u t e  o f  h i s  r e a s o n s  a t  l e n g t h ,  i n  c a s e  h e  

u s h o u l d  d e c i d e  a n y  s u c h  q u e s t i o n  i n  o p p o s i t i o n  t o  t h e  j u d g m e n t  o f  t h e  m a j o r i t y  o f  

“  t h e  m e m b e r s  t h e r e o f . ”

S o  t h a t  i n  t h e  c a s e  o f  o n e  o f  t h e  t w o  p r e r o g a t i v e s  w h i c h  i s  d e l e g a t e d  t o  h i m ,  l i e  

i s  o r d e r e d  t o  e x e r c i s e  i t  h i m s e l f .  H e  m a y  b e  i n  p o s s e s s i o n  o f  t h e  a d v i c e  o f  h i s  M i n i s 

t e r s  a s  t o  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  o f  c a l l i n g  a n d  d i s m i s s i n g  P a r l i a m e n t .  T h a t
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i s  111 i t s  v e r y  n a t u i e  a  p r e r o g a t i v e  l i e  i s  b o u n d  t o  e x e r c i s e  h i m s e l f  , a n d ,  v e r y  o f t e n ,  o n  

t h e  d e f e a t  o f  h i s  a d v i s e r s ,  h e  i s  c a l l e d  011 t o  s a y  w h e t h e r  h e  w i l l  d i s s o l v e  P a r l i a m e n t  o r  

n o t .  S o m e t i m e s  h e  m a y  d o  i t  w i t h o u t  a d v i c e .  S o m e t i m e s  t h e  M i n i s t e r s  m a y  a d v i s e  
a  d i s s o l u t i o n  a n d  h e  m a y  r e j e c t  i t ,  a s  h a s  o f t e n  b e e n  d o n e  h e r e .

J / ? .  Justice Kerferd*  T h e  c o n s t i t u t i o n a l  i d e a  i s  t h a t  t h e  i n c o m i n ° '  M i n i s t e r s  
a r e  a n s w e r a b l e  f o r  h i s  c o n d u c t .  0

D r. Maddens— B u t  a t  f i r s t  h e  a c t s  i n d e p e n d e n t l y  o f  h i s  M i n i s t e r s .

Mr. Justice JVrenfordsley.— A r e  t h e r e  n o t  s o m e  t h i n g s  w h i c h  a  G o v e r n o r  m a y  
n o t  d o .  J

Dr. Madden.— T h e r e  a r e .

Mr. Justice Wrenfordsley.— Y o u  m a y  r e f e r  t o  t h i n g s  h e  c a n n o t  d o  t o  s h o w  t h e  
t h i n g s  h e  c a n  d o .

D r. Madden.-— - T h e  G o v e r n o r ,  f o r  i n s t a n c e ,  c a n n o t  a s s e n t  t o  B i l l s  o f  a  c e r t a i n  

c l a s s - — s u c h  a s  t h o s e  r e l a t i n g  t o  t h e  c u r r e n c y  o r  t h o s e  i m p o s i n g  d i f f e r e n t i a l  d u t i e s ,  b u t  

m u s t  r e s e r v e  t h e m .  I  w a s  r e f e r r i n g  t o  t h a t  f o r  t h e  p u r p o s e  o f  s h o w i n g  t h a t  h i s  c o m 

m i s s i o n  w a s  a  p o w e r  o f  a t t o r n e y  g r a n t e d  b y  t h e  C r o w n  t o  i t s  r e p r e s e n t a t i v e ,  a n d  t h e  

G o v e r n o r  c o u l d  n o t  g o  b e h i n d  i t .  H i s  c o m m i s s i o n  w a s  t h e  s o l e  f o u n d a t i o n  f o r  h i m .  

I n  t h a t  d o c u m e n t  h i s  p o w e r ,  i n s t e a d  o f  b e i n g  l e f t  a t  l a r g e ,  w a s  e x p r e s s l y  l i m i t e d  a S  t o  

w h a t  h e  m a y  d o .  I t  i s  l i m i t e d  a s  t o  w h e r e  h e  i s  b o u n d  b y  t h e  a d v i c e  o f  h i s  M i n i s 

t e r s .  I f  h e  a d h e r e d  t o  h i s  c o m m i s s i o n ,  i t  m i g h t  b r i n g  a b o u t  a  p r e t t y  q u a r r e l  b e t w e e n  

t h e m ; b u t  a s  b e t w e e n  h i m s e l f  a n d  t h e  Q u e e n  h e  n e e d  n o t  a c c e p t  t h e  a d v i c e  o f  t h e  
E x e c u t i v e  C o u n c i l l o r s  i n  c e r t a i n  c a s e s .

The Chief Justice.—On w h a t  l e g a l  f o u n d a t i o n  a r e  t h e s e  i n s t r u c t i o n s  b a s e d  e x c e p t  

t h e  i n s t r u c t i o n s  f o r  t h e  r e s e r v a t i o n  o f  c e r t a i n  B i l l s  m e n t i o n e d  i n  t h e  C o n s t i t u t i o n  S t a t u t e  ?

Dr. Madden.— O n e  m a y  f i n d  t h a t  w o u l d  b e  a  d i f f i c u l t  q u e s t i o n  t o  a n s w e r .  

T h e  Q u e e n  g a v e  t h e  G o v e r n o r  a  c o m m i s s i o n ,  a n d  t o l d  h i m  h o w  t o  e x e r c i s e  i t  t o  a  

l i m i t e d  e x t e n t ,  a n d  t i l l  i t  w a s  s e t t l e d  o t h e r w i s e  b y  P a r l i a m e n t  s h e  c o u l d  s a y  t o  h i m  

t h a t  i f  h e  e x c e e d e d  h i s  a u t h o r i t y  s h e  w o u l d  r e m o v e  h i m .  T h e  r e l a t i o n  b e t w e e n  t h e  

C r o w n  a n d  h i m  w e r e  t h o s e  o f  p r i n c i p a l  a n d  a g e n t .  E x c e p t  o n  t h a t  p r i n c i p l e *  t h e  

a p p o i n t m e n t  h a d  n o  raison d-etre. H e  w a s  b o u n d  b y  h i s  a p p o i n t m e n t  a n d  t h e  l i m i 

t a t i o n s  i n  i t .  T h e  G o v e r n o r  h a d  n o  i n h e r e n t  o r  i m p l i e d  p o w e r  b e y o n d  i t .  A n d  i t  o f  

n e c e s s i t y  e x c l u d e s  t h e  a d v i c e  o f  h i s  M i n i s t e r s  i n  c e r t a i n  c a s e s .  I f  t h e r e  w a s  s u c h  a  

p r e r o g a t i v e  a s  w a s  c l a i m e d  b y  t h e  d e f e n d a n t  i n  t h i s  p l e a ,  t h e r e  W a s  n o  a u t h o r i t y  f o r  i t  

h e r e .  I f  t h e  G o v e r n o r  c a n n o t  d o  t h e  a c t  c o m p l a i n e d  o f  a fortiori, h i s  M i n i s t e r s  c a n n o t  

d o  i t .  T h e y  h a d  n o  a u t h o r i t y  a t  a l l .  M i n i s t e r s  c a n n o t  e x e r c i s e  t h a t  w h i c h  i s  t h e  

p r e r o g a t i v e  o f  t h e  S o v e r e i g n .  I t  h a s  n o t  b e e n  c o n v e y e d  t o  t h e m  b y  a n y  l a w  t h a t  I  a m  

a w a r e  o f .  A  l a t e  c a s e  a s  t o  t h i s  p o i n t ,  r e f e r r i n g  t o  t h e  p o w e r  o f  t h e  G o v e r n o r ,  i s  

M u s g r a v e  v. P u l i d o ,  5  A p p e a l  C a s e s ,  1 0 5 ,  r e l a t i n g  t o  t h e  s e i z u r e  o f  a  s h i p .  T h e r e  t h e  

G o v e r n o r  o f  J a m a i c a ,  S i r  A .  M u s g r a v e ,  a u t h o r i z e d  t h e  s e i z u r e  o f  a  S p a n i s h  s h i p ,  a n d  

b e i n g  s u e d  i n  t h e  l o c a l  C o u r t  f o r  t r e s p a s s ,  h e  p l e a d e d  t h a t  w h a t  h e  h a d  d o n e  w a s  a n  a c t  

o f  S t a t e .  T h e  h e a d  n o t e  w a s  a s  f o l l o w s :— u  T r e s p a s s  f o r  s e i z i n g  a n d  d e t a i n i n g  a t  

u  K i n g s t o n ,  i n  J a m a i c a ,  a  s c h o o n e r  o f  w h i c h  t h e  p l a i n t i f f  w a s  c h a r t e r e r ,  a n d  w h i c h  

u  h a d ,  a s  a l l e g e d ,  p u t  i n t o  t h e  p o r t  o f  K i n g s t o n  i n  d i s t r e s s  f o r  r e p a i r s .

u P l e a ,  i n  s u b s t a n c e *  o f  p r i v i l e g e ,  a n d  t o  t h e  j u r i s d i c t i o n ,  t h a t  t h e  d e f e n d a n t  w a s  

u C a p t a i n - G e n e r a l  a n d  G o  v e r n o r - i m  C h i e f  o f  t h e  I s l a n d  o f  J a m a i e a ,  t h a t  t h e  a c t s  c o m -  

u  p l a i n e d  o f  w e r e  d o n e  b y  h i m  a s  G o v e r n o r  o f  t h e  i s l a n d  a n d  i n  t h e  e x e r c i s e  o f  h i s  

“  r e a s o n a b l e  d i s c r e t i o n  a s  s u c h ,  a n d  a s  a c t s  o f  S t a t e .

u T h e  p l e a  d i d  n o t  a v e r  e v e n  g e n e r a l l y  t h a t  t h e  s e i z u r e  o f  t h e  p l a i n t i f f ’s  s h i p  

“  W a s  a n  a c t  w h i c h  t h e  d e f e n d a n t  W a s  e m p o w e r e d  t o  d o  a s  G o v e r n o r ,  n o r  e v e n  t h a t  i t  

“  w a s  a n  a c t  o f  S t a t e .

“  Held , t h a t  t h e  j u d g m e n t  respondeat ouster w a s  r i g h t  a n d  m u s t  b e  a f f i r m e d .

u  T h e  G o v e r n o r  o f  a  c o l o n y  ( i n  o r d i n a r y  c a s e s )  c a n n o t  b e  r e g a r d e d  a s  a  Y i c e -  

“  r o y  ‘ n o r  c a n  i t  b e  a s s u m e d  t h a t  h e  p o s s e s s e s  g e n e r a l  S o v e r e i g n  p o w e r .  H i s  a t i t h o -  

u r i t y  i s  d e r i v e d  f r o m  h i s  c o m m i s s i o n ,  a n d  l i m i t e d  t o  t h e  p o w e r s  t h e r e b y  e x p r e s s l y  o r  

u i m p l i e d l y  e n t r u s t e d  t o  h i m .  I t  i s  w i t h i n  t h e  p r o v i n c e  o f  M u n i c i p a l  C o u r t s  t o  d e t e r -  

“  m i n e  w h e t h e r  a n y  a c t  o f  p o w e r  d o n e  b y  a  G o v e r n o r  i s  w d t h i n  t h e  l i m i t s  o f  h i s  a u t h o -  

“  r i t y  a n d  t h e r e f o r e  a n  a c t  o f  S t a t e .
u Queere, h o w  f a r  a  G o v e r n o r ,  w h e n  a c t i n g  w i t h i n  t h e  l i m i t s  o f  h i s  a u t h o r i t y ,  

u b u t  m i s t a k e n l y ,  i s  p r o t e c t e d . ”

T h e  j u d g m e n t  o f  t h e  P r i v y  C o u n c i l  w a s  a s  f o l l o w s
“  I n  a n  a c t i o n  o f  t r e s p a s s  b r o u g h t  a g a i n s t  t h e  a p p e l l a n t ,  S i r  A n t h o n y  M u s -  

u g r a v e ,  i n  t h e  S u p r e m e  C o u r t  o f  J a m a i c a ,  f o r  s e i z i n g  a n d  d e t a i n i n g  a t  K i n g s t o n ,  i n



“  J a m a i c a ,  a  s c h o o n e r  c a l l e d  t h e  Florence, o f  w h i c h  t h e  p l a i n t i f f  w a s  c h a r t e r e r ,  a n d  

u  w h i c h  h a d ,  a s  a l l e g e d ,  p u t  i n t o  t h e  p o r t  o f  K i n g s t o n  i n  d i s t r e s s  a n d  f o r  r e p a i r s ,  t h e  

“  a p p e l l a n t  p l e a d e d  t h e  f o l l o w i n g  p l e a :  —

“  ‘ T h e  d e f e n d a n t ,  S i r  A n t h o n y  M u s g r a v e ,  b y  h i s  a t t o r n e y ,  c o m e s  a n d  s a y s  t h a t  

“  h e  o u g h t  n o t  t o  b e  c o m p e l l e d  t o  a n s w e r  i n  t h i s  a c t i o n ,  b e c a u s e  h e  s a i t h  t h a t  a t  t h e  

“  t i m e  o f  t h e  g r i e v a n c e s  a l l e g e d  i n  t h e  s a i d  d e c l a r a t i o n ,  a n d  a t  t h e  t i m e  o f  t h e  c o m -  

“  m e n c e m e n t  o f  t h i s  a c t i o n ,  h e  w a s  a n d  s t i l l  i s  C a p t a i n - G e n e r a l  a n d  G o v e r n o r - i n - C h i e f  

“  o f  t h e  I s l a n d  o f  J a m a i c a  a n d  i t s  d e p e n d e n c i e s ,  a n d  w a s ,  a n d  s t i l l  i s ,  a s  s u c h  e n t i t l e d  t o  

“  t h e  p r i v i l e g e s  a n d  e x e m p t i o n s  a p p e r t a i n i n g  t o  s u c h  o f f i c e  a n d  t o  t h e  h o l d e r  t h e r e o f ,  

“  a n d  t h a t  t h e  a c t s  c o m p l a i n e d  o f  i n  t h e  s a i d  d e c l a r a t i o n  w e r e  d o n e  b y  h i m  a s  G o v e r -  

“  n o r  o f  t h e  s a i d  I s l a n d  o f  J a m a i c a ,  a n d  i n  t h e  e x e r c i s e  o f  h i s  r e a s o n a b l e  d i s c r e t i o n  a s  

“  s u c h ,  a n d  a s  a c t s  o f  S t a t e ; a n d  t h i s  t h e  d e f e n d a n t  i s  r e a d y  t o  v e r i f y ,  w h e r e f o r e  h e  p r a y s  

“ j u d g m e n t  i f  h e  o u g h t  t o  b e  c o m p e l l e d  t o  a n s w e r  i n  t h i s  a c t i o n . ’ T h e  p l a i n t i f f  d e -  

“  m u r r e d  t o  t h i s  p l e a ,  a n d  t h e  p r e s e n t  a p p e a l  i s  f r o m  t h e  j u d g m e n t  o f  t h e  S u p r e m e  

“  C o u r t ,  a l l o w i n g  t h e  d e m u r r e r ,  a n d  o r d e r i n g  t h e  a p p e l l a n t  t o  a n s w e r  f u r t h e r  t o  t h e  

“  w r i t  a n d  d e c l a r a t i o n .
“  T h e  p l e a  i s  i n  f o r m  a  d i l a t o r y  p l e a ,  a n d  d o e s  n o t  p r o f e s s  t o  c o n t a i n  a  d e f e n c e  

“  i n  b a r  o f  t h e  a c t i o n .  I t  w a s  a d v i s e d l y  p l e a d e d  a s  a  p l e a  o f  p r i v i l e g e ,  w i t h  t h e  o b j e c t  o f  

“  r a i s i n g  t h e  q u e s t i o n  o f  t h e  i m m u n i t y  o f  t h e  a p p e l l a n t  a s  G o v e r n o r  f r o m  b e i n g  im -  

“  p l e a d e d  a n d  c o m p e l l e d  t o  a n s w e r  i n  t h e  c o u r t s  o f  t h e  c o l o n y .  T h a t  t h i s  w a s  s o  i s  

“  p l a i n ,  n o t  o n l y  f r o m  t h e  f o r m  o f  t h e  p l e a ,  b u t  f r o m  a n  a r r a n g e m e n t  c o m e  t o  b e t w e e n  

“  t h e  p a r t i e s  b e f o r e  t h e  a r g u m e n t  o f  t h e  d e m u r r e r .  I n  a n  i n t e r l o c u t o r y  p r o c e e d i n g  t o  

“  s e t  a s i d e  a  j u d g m e n t  o f  non pros, a s  i r r e g u l a r l y  o b t a i n e d ,  a n  o r d e r  w a s  m a d e  b y  

“  c o n s e n t  ‘ t h a t  a l l  p l e a s  o f  t h e  d e f e n d a n t ,  S i r  A n t h o n y  M u s g r a v e ,  e x c e p t  t h e  p l e a  o f  

“  p r i v i l e g e  b y  a t t o r n e y  b e  s t r u c k  o u t ,  t o g e t h e r  w i t h  r e p l i c a t i o n s  a n d  e n t r y  o f  j u d g m e n t  

“  o f  non pros . ,  w i t h  l i b e r t y  t o  t h e  p l a i n t i f f  t o  d e m u r ,  i t  b e i n g  a r r a n g e d  t h a t  t h e  d e -  

“  m u r r e r  b e  s e t  d o w n  f o r  " h e a r i n g  a t  t h e  p r e s e n t  t e r m ,  a n d  i f  a  j u d g m e n t  respondeat 
“  ouster, t h e  d e f e n d a n t ,  S i r  A n t h o n y ,  h a v e  l i b e r t y  t o  p l e a d  n o t  g u i l t y  b y  s t a t u t e s . ’ 

“  T h e  d e c i s i o n  o f  t h e  S u p r e m e  C o u r t  w a s  a c c o r d i n g l y  g i v e n  u p o n  t h e  p l e a ,  a s  a  p l e a  

“  o f  p r i v i l e g e ,  a n d  a l t o g e t h e r  u p o n  t h i s  a s p e c t  o f  i t ,  t h e  j u d g m e n t  b e i n g  o n e  o f  respon- 
“  deal ouster.

“  U p o n  t h e  h e a r i n g  o f  t h e  p r e s e n t  a p p e a l ,  t h e  A t t o r n e y - G e n e r a l ,  o n  t h e  p a r t  

“  o f  t h e  a p p e l l a n t ,  w h i l s t  n o t  g i v i n g  u p  t h e  p l e a ,  i n  t h e  s h a p e  i n  w h i c h  i t  w a s  

“  p l e a d e d ,  i n s i s t e d  t h a t  i f  i t  d i s c l o s e d  a  g o o d  d e f e n c e  i n  s u b s t a n c e  t o  t h e  a c t i o n ,  a s  h e  

“  c o n t e n d e d  i t  d i d ,  i t s  f o r m  a n d  t h e  a r r a n g e m e n t  o f  t h e  p a r t i e s  m i g h t  b e  d i s r e g a r d e d ,  

“  a n d  a  g e n e r a l  j u d g m e n t  g i v e n  f o r  t h e  d e f e n d a n t ; a n d ,  t h o u g h  u n d e r  p r o t e s t  f r o m  t h e  

“  r e s p o n d e n t ’s  c o u n s e l ,  t h e  d i s c u s s i o n  a t  t h e i r  L o r d s h i p s ’ b a r  w a s  a l l o w e d  t o  t a k e  t h e  

“  w i d e r  s c o p e  w h i c h  t h e  A t t o r n e y - G e n e r a l ’s  c o n t e n t i o n  i n t r o d u c e d  i n t o  t h e  c a s e .^

“  I f  t h e  p l e a  i s  t o  b e  r e g a r d e d  a s  a  p l e a  o f  p r i v i l e g e  o n l y ,  a n d  a s  c l a i m i n g  

“  i m m u n i t y  t o  t h e  G o v e r n o r  f r o m  l i a b i l i t y  t o  b e  s u e d  i n  t h e  c o u r t s  o f  t h e  c o l o n y ,  

“  t h e i r  L o r d s h i p s  t h i n k  t h a t  i t  c a n n o t ,  i n  t h a t  a s p e c t  o f  i t ,  b e  s u s t a i n e d .

“  T h e  d i c t u m  a t t r i b u t e d  t o  L o r d  M a n s f i e l d ,  i n  F a b r i g a s  v. M o s t y n ,  t h a t  1 t h e  

“  G o v e r n o r  o f  a  c o l o n y  i s  i n  t h e  n a t u r e  o f  a  V i c e r o y ,  a n d  t h e r e f o r e  l o c a l l y ,  d u r i n g  h i s  

“  g o v e r n m e n t ,  n o  c i v i l  o r  c r i m i n a l  a c t i o n  w i l l  l i e  a g a i n s t  h i m ,  t h e  r e a s o n  i s ,  b e c a u s e  

“  u p o n  p r o c e s s  h e  w o u l d  b e  s u b j e c t  t o  i m p r i s o n m e n t , ’ w a s  d i s s e n t e d  f r o m  a n d  

“  d e c l a r e d  t o  b e  w i t h o u t  l e g a l  f o u n d a t i o n  i n  t h e  j u d g m e n t  o f  t h e  L o r d s  o f  t h e  J u d i c i a l  

“  C o m m i t t e e ,  d e l i v e r e d  b y  L o r d  B r o u g h a m  i n  t h e  c a s e  o f  H i l l  v. B i g g e .  I n  t h a t  

“  a p p e a l  t h e i r  L o r d s h i p s  w e r e  o f  o p i n i o n  t h a t  t h e  p l e a  o f  t h e  L i e u t e n a n t - G o v e r n o r  o f  

“  t h e  I s l a n d  o f  T r i n i d a d  t o  a n  a c t i o n  b r o u g h t  a g a i n s t  h i m  i n  t h e  c i v i l  c o u r t  o f  t h e  

“  i s l a n d ,  c l a i m i n g  t h a t  w h i l s t  L i e u t e n a n t -  G o v e r n o r  h e  w a s  n o t  l i a b l e  t o  b e  s u e d  i n  t h a t  

“  c o u r t ,  c o u l d  n o t  b e  s u s t a i n e d .  T h e  a c t i o n  w a s  f o r  a  p r i v a t e  d e b t  c o n t r a c t e d  

“  b y  t h e  d e f e n d a n t  i n  E n g l a n d  b e f o r e  h e  b e c a m e  G o v e r n o r ,  b u t  t h e  p r i n c i p l e  a f f i r m e d  

“  b y  t h e  j u d g m e n t  i s  t h a t  t h e  G o v e r n o r  o f  a  c o l o n y ,  u n d e r  c o m m i s s i o n ,  u s u a l l y  i s s u e d  

“  b y  t h e  C r o w n ,  c a n n o t  c l a i m ,  a s  a  p e r s o n a l  p r i v i l e g e ,  e x e m p t i o n  f r o m  b e i n g  s u e d  i n  

“  t h e  c o u r t s  o f  t h e  c o l o n y .  T h e  c l a i m  t o  s u c h  e x e m p t i o n  i s  t h u s  m e t :—1 I f  i t  b e  s a i d  

“  t h a t  t h e  G o v e r n o r  o f  a  c o l o n y  i s  quasi S o v e r e i g n ,  t h e  a n s w e r  i s ,  t h a t  h e  d o e s  n o t  

“  e v e n  r e p r e s e n t  t h e  S o v e r e i g n  g e n e r a l l y ,  h a v i n g  o n l y  t h e  f u n c t i o n s  d e l e g a t e d  t o  h i m  

“  b y  t h e  t e r m s  o f  h i s  c o m m i s s i o n ,  a n d  b e i n g  o n l y  t h e  o f f i c e r  t o  e x e c u t e  t h e  s p e c i f i c  

“  p o w e r s  w i t h  w h i c h  t h a t  c o m m i s s i o n  c l o t h e s  h i m . ’
“  T h e  d e f e n d a n t  h a s  s o u g h t  t o  s t r e n g t h e n  h i s  c l a i m  o f  p r i v i l e g e  b y  a v e r r i n g  m  

“  h i s  p l e a  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  d o n e  b y  h i m  c a s  G o v e r n o r , ’ a n d  a s  ‘ a c t s  

“  o f  S t a t e . ’ T h e i r  L o r d s h i p s  p r o p o s e  h e r e a f t e r  t o  c o n s i d e r  t h e  p a r t i c u l a r  a v e r m e n t s
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“  o f  t h i s  p l e a .  I t  i s  e n o u g h  h e r e  t o  s a y  t h a t  i t  a p p e a r s  t o  t h e m  t h a t  i f  t h e  G o v e r n o r  

“  c a n n o t  c l a i m  e x e m p t i o n  f r o m  b e i n g  s u e d  i n  t h e  c o u r t s  o f  t h e  c o l o n y  i n  w h i c h  l i e  

“  h o l d s  t h a t  o f f i c e  a s  a  p e r s o n a l  p r i v i l e g e ,  s i m p l y  f r o m  h i s  b e i n g  G o v e r n o r ,  a n d  i s  

“  o b l i g e d  t o  g o  f u r t h e r ,  h i s  p l e a  m u s t  t h e n  s h o w  b y  p r o p e r  a n d  s u f f i c i e n t  a v e r m e n t s  

“  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  a c t s  o f  S t a t e  p o l i c y  w i t h i n  t h e  l i m i t s  o f  h i s  c o m -  

“  m i s s i o n ,  a n d  w e r e  d o n e  b y  h i m  a s  t h e  s e r v a n t  o f  t h e  C r o w n ,  s o  a s  t o  b e ,  a s  t h e y  a r e  

“  s o m e t i m e s  s h o r t l y  t e r m e d ,  a c t s  o f  S t a t e .  A  p l e a ,  h o w e v e r ,  d i s c l o s i n g  t h e s e  f a c t s ,  

“  w o u l d  r a i s e  m o r e  t h a n  a  q u e s t i o n  o f  p e r s o n a l  e x e m p t i o n  f r o m  b e i n g  s u e d ,  a n d  w o u l d  

“  a f f o r d  a n  a n s w e r  t o  t h e  a c t i o n ,  n o t  o n l y  i n  t h e  c o u r t s  o f  t h e  c o l o n y ,  b u t  i n  a l l  c o u r t s ;  

“  a n d  t h e r e f o r e  i t  w o u l d  s e e m  t o  b e  a  c o n s e q u e n c e  o f  t h e  d e c i s i o n  i n  H i l l  v. B i g g e  

“  t h a t  t h e  q u e s t i o n  o f  p e r s o n a l  p r i v i l e g e  c a n n o t  p r a c t i c a l l y  a r i s e ,  b e i n g  m e r g e d  i n  t h e  

“  l a r g e r  o n e ,  w h e t h e r  t h e  f a c t s  p l e a d e d  s h o w  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  r e a l l y  

“  s u c h  a c t s  o f  S t a t e  a s  a r e  n o t  c o g n i z a b l e  b y  a n y  m u n i c i p a l  c o u r t .

“  I n  t h e  c a s e  o f  t h e  N a b o b  o f  C a r n a t i c  v. T h e  E a s t  I n d i a  C o m p a n y ,  L o r d  

u  T h u r l o w  s a i d  t h a t  a  p l e a  p l e a d e d  i n  f o r m  t o  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t ,  b u t  w h i c h  

“  d e n i e d  t h e  j u r i s d i c t i o n  o f  a l l  c o u r t s  o v e r  t h e  m a t t e r ,  w a s  a b s u r d ; a n d  t h a t  s u c h  a  

“  p l e a ,  i f  i t  m e a n t  a n y t h i n g ,  w a s  a  p l e a  i n  b a r .

“  I n  t h e i r  L o r d s h i p s ’ v i e w ,  t h e r e f o r e ,  t h i s  p l e a ,  i f  i t  c a n  b e  s u p p o r t e d ,  m u s t  b e  

u  s u s t a i n e d  o n  t h e  g r o u n d  m a i n l y  r e l i e d  u p o n  b y  t h e  A t t o r n e y - G e n e r a l ,  v i z . ,  t h a t  i t  

“  d i s c l o s e s  i n  s u b s t a n c e  a  d e f e n c e  t o  t h e  a c t i o n .

“  B e f o r e  a d v e r t i n g  t o  t h e  s u f f i c i e n c y  o f  t h e  a v e r m e n t s  i n  t h i s  p l e a ,  i t  w i l l  b e  

“  c o n v e n i e n t  t o  r e f e r  t o  s o m e  d e c i s i o n s  i n  w h i c h  t h e  p o s i t i o n  o f  G o v e r n o r s  o f  c o l o n i e s  

“ h a s  b e e n  c o n s i d e r e d .  I n  t h e  l e a d i n g  c a s e  o f  F a b r i g a s  v. M o s t y n  t h e  a c t i o n  w a s  

“  b r o u g h t  a g a i n s t  M r .  M o s t y n ,  t h e  G o v e r n o r  o f  M i n o r c a ,  f o r  i m p r i s o n i n g  t h e  p l a i n t i f f ,  

“  a n d  r e m o v i n g  h i m  b y  f o r c e  f r o m  t h a t  i s l a n d .  T h e  G o v e r n o r ’s  s p e c i a l  p l e a  o f  j u s t i f i -  

“  c a t i o n  a l l e g e d  t h a t  h e  w a s  i n v e s t e d  w i t h  a l l  t h e  p o w e r s ,  c i v i l  a n d  m i l i t a r y ,  b e l o n g i n g  

“  t o  t h e  G o v e r n m e n t  o f  t h e  i s l a n d ,  t h a t  t h e  p l a i n t i f f  w a s  g u i l t y  o f  a  r i o t ,  a n d  w a s  

“  e n d e a v o u r i n g  t o  r a i s e  a  m u t i n y  a m o n g  t h e  i n h a b i t a n t s ,  i n  b r e a c h  o f  t h e  p e a c e ,  a n d  

“  t h a t ,  i n  o r d e r  t o  p r e s e r v e  t h e  p e a c e  a n d  g o v e r n m e n t  o f  t h e  i s l a n d ,  h e  w a s  f o r c e d  t o  

“  b a n i s h  t h e  p l a i n t i f f  f r o m  i t .  I t  t h e n  a v e r r e d  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  

“  n e c e s s a r y  f o r  t h i s  o b j e c t ,  a n d  w e r e  d o n e  w i t h o u t  u n d u e  v i o l e n c e .  U p o n  t h e  t r i a l ,  

“  t h e  G o v e r n o r  f a i l e d  t o  p r o v e  t h i s  p l e a ,  a n d  t h e  p l a i n t i f f  h a d  a  v e r d i c t .  W h e n  t h e  

“  c a s e  c a m e  b e f o r e  t h e  C o u r t  o f  Q u e e n ’s  B e n c h ,  u p o n  a  b i l l  o f  e x c e p t i o n s  t o  t h e  r u l i n g  

“  o f  t h e  J u d g e ,  L o r d  M a n s f i e l d  s a i d  h i s  g r e a t  d i f f i c u l t y  h a d  b e e n ,  a f t e r  t w o  a r g u m e n t s ,  

“  t o  b e  a b l e  c l e a r l y  t o  c o m p r e h e n d  w h a t  t h e  q u e s t i o n  w a s  t h a t  w a s  m e a n t  s e r i o u s l y  t o  

“  b e  a r g u e d .  I t  s e e m s ,  h o w e v e r ,  t h a t  t h e  l i a b i l i t y  o f  t h e  G o v e r n o r  t o  b e  s u e d  w a s  

“ r a i s e d  a n d  v e r y  f u l l y  d i s c u s s e d ,  o n e  g r o u n d  o f  o b j e c t i o n  b e i n g  t h a t  h e  c o u l d  n o t  b e  

“  s u e d  i n  E n g l a n d  f o r  a n  a c t  d o n e  i n  a  c o u n t r y  b e y o n d  t h e  s e a s ,  a n d  u p o n  t h i s  q u e s t i o n  

“  L o r d  M a n s f i e l d  d e c l a r e d  t h a t  t h e  a c t i o n  w o u l d ,  t o  u s e  h i s  o w n  p h r a s e ,  1 m o s t  e m p h a t i -  

“  c a l l y  ’ l i e  a g a i n s t  t h e  G o v e r n o r .  H i s  j u d g m e n t  p r o c e e d s  t o  s h o w ,  i n  a  p a s s a g e  

“  b e a r i n g  m a t e r i a l l y  o n  t h e  p o i n t  n o w  u n d e r  d i s c u s s i o n ,  i n  w h a t  w a y  a  d e f e n c e  t o  s u c h  

“  a n  a c t i o n  m i g h t  b e  m a d e .  H e  s a y s ,  1 I f  h e  h a s  a c t e d  r i g h t  a c c o r d i n g  t o  t h e  a u t h o r -  

“  i t y  w i t h  w h i c h  h e  i s  i n v e s t e d ,  h e  m a y  l a y  i t  b e f o r e  t h e  C o u r t  b y  w a y  o f  p l e a ,  a n d  

“ t h e  C o u r t  w i l l  e x e r c i s e  t h e i r  j u d g m e n t  w h e t h e r  i t  i s  a  s u f f i c i e n t  j u s t i f i c a t i o n  o r  n o t .  

“  I n  t h i s  c a s e ,  i f  t h e  j u s t i f i c a t i o n  h a d  b e e n  p r o v e d ,  t h e  C o u r t  m i g h t  h a v e  c o n s i d e r e d  i t  

“ a  s u f f i c i e n t  a n s w e r ;  a n d  i f  t h e  n a t u r e  o f  t h e  c a s e  w o u l d  h a v e  a l l o w e d  o f  i t ,  m i g h t  

“ h a v e  a d j u d g e d  t h a t  t h e  r a i s i n g  a  m u t i n y  w a s  a  g o o d  g r o u n d  f o r  s u c h  a  p r o c e e d i n g . ’

“  I n  t h e  c a s e  o f  C a m e r o n  v. K y t e  w h i c h  c a m e  b e f o r e  t h i s  B o a r d  o n  a n  a p p e a l  

“  f r o m  t h e  c o l o n y  o f  B e r b i c e ,  t h e  q u e s t i o n  w a s ,  w h e t h e r  t h e  G o v e r n o r  h a d  a u t h o r i t y  

“ t o  r e d u c e  a  c o m m i s s i o n  o f  5  p e r  c e n t ,  u p o n  a l l  s a l e s  i n  t h e  c o l o n y ,  g r a n t e d  t o  a n  

“  o f f i c e r  c a l l e d  t h e  V e n d u e  M a s t e r  b y  T h e  D u t c h  W e s t  I n d i a  C o m p a n y  b e f o r e  t h e  

“  c a p i t u l a t i o n  o f  t h e  c o l o n y  t o  t h e  B r i t i s h  C r o w n .  I t  w a s  u r g e d  t h a t  t h e  G o v e r n o r  

“  w a s  t h e  K i n g ’s  r e p r e s e n t a t i v e ,  e x e r c i s i n g  t h e  g e n e r a l  a u t h o r i t y  o f  t h e  C r o w n ,  a n d ,  

“ a s  s u c h ,  h a d  p o w e r  t o  m a k e  t h e  d i s p u t e d  r e d u c t i o n .  I t  w a s ,  h o w e v e r ,  d e c i d e d  t h a t  

“  t h e  G o v e r n o r  d i d  n o t  h o l d  t h e  p o s i t i o n  o r  p o s s e s s  t h e  a u t h o r i t y  s o u g h t  t o  b e  a t t r i 

b u t e d  t o  h i m ,  a n d  t h a t  t h e  a c t  i n  q u e s t i o n  w a s  b e y o n d  h i s  p o w e r s .  I n  t h e  j u d g m e n t  

“ o f  t h i s  C o m m i t t e e ,  d e l i v e r e d  b y  B a r o n  P a r k e ,  i t  i s  s a i d :  e
“ T h e r e  b e i n g ,  t h e r e f o r e ,  n o  e x p r e s s  a u t h o r i t y  f r o m  t h e  C r o w n ,  t h e  r i g h t  t o  

“  m a k e  s u c h  a n  o r d e r  m u s t ,  i f  i t  e x i s t  a t  a l l ,  b e  i m p l i e d  f r o m  t h e  n a t u r e  o f  t h e  ° ™ <j e  

“  o f  G o v e r n o r .  I f  a  G o v e r n o r  h a d ,  b y  v i r t u e  o f  t h a t  a p p o i n t m e n t ,  t h e  w h o l e  

“  s o v e r e i g n t y  o f  t h e  c o l o n y  d e l e g a t e d  t o  h i m  a s  V i c e r o y ,  a n d  r e p r e s e n t e d  t h e  K i n g  i n  

“  t h e  g o v e r n m e n t  o f  t h a t  c o l o n y ,  t h e r e  w o u l d  b e  g o o d  r e a s o n  t o  c o n t e n d  t h a t  a n  a c t  o f



S o v e r e i g n t y  d o n e  b y  h i m  w o u l d  b e  v a l i d  a n d  o b l i g a t o r y  u p o n  t h e  s u b j e c t  l i v i n g  w i t h i n  

h i s  g o v e r n m e n t ,  p r o v i d e d  t h e  a c t  w o u l d  b e  v a l i d  i f  d o n e  b y  t h e  S o v e r e i g n  h i m s e l f ,  

t h o u g h  s u c h  a c t  m i g h t  n o t  b e  i n  c o n f o r m i t y  w i t h  t h e  i n s t r u c t i o n s  w h i c h  t h e  G o v e r n o r  

h a d  r e c e i v e d  f o r  t h e  r e g u l a t i o n  o f  h i s  o w n  c o n d u c t .  T h e  b r e a c h  o f  t h o s e  i n s t r u c t i o n s  

m i g h t  w e l l  b e  c o n t e n d e d  o n  t h i s  s u p p o s i t i o n  t o  b e  m a t t e r  r e s t i n g  b e t w e e n  t h e  

S o v e r e i g n  a n d  h i s  d e p u t y ,  r e n d e r i n g  t h e  l a t t e r  l i a b l e  t o  c e n s u r e  o r  p u n i s h m e n t ,  b u t  

n o t  a f f e c t i n g  t h e  v a l i d i t y  o f  t h e  a c t  d o n e .  B u t  i f  t h e  G o v e r n o r  b e  a n  o f f i c e r  m e r e l y  

w i t h  a  l i m i t e d  a u t h o r i t y  f r o m  t h e  C r o w n ,  h i s  a s s u m p t i o n  o f  a n  a c t  o f  S o v e r e i g n  

p o w e r ,  o u t  o f  t h e  l i m i t s  o f  t h e  a u t h o r i t y  s o  g i v e n  t o  h i m ,  w o u l d  b e  p u r e l y  v o i d ,  a n d  

t h e  c o u r t s  o f  t h e  c o l o n y  o v e r  w h i c h  h e  p r e s i d e d  c o u l d  n o t  g i v e  i t  a n y  l e g a l  e f f e c t .  

W e  t h i n k  t h e  o f f i c e  o f  G o v e r n o r  i s  o f  t h e  l a t t e r  d e s c r i p t i o n ,  f o r  n o  a u t h o r i t y  o r  

d i c t u m  h a s  b e e n  c i t e d  b e f o r e  u s  t o  s h o w  t h a t  a  G o v e r n o r  c a n  b e  c o n s i d e r e d  a s  h a v i n g  

d e l e g a t i o n  o f  t h e  w h o l e  R o y a l  p o w e r  i n  a n y  c o l o n y ,  a s  b e t w e e n  h i m  a n d  t h e  s u b j e c t ,  

w h e n  i t  i s  n o t  e x p r e s s l y  g i v e n  b y  h i s  c o m m i s s i o n .  A n d  w e  a r e  n o t  a W a r e  t h a t  a n y  

c o m m i s s i o n  t o  c o l o n i a l  G o v e r n o r s  c o n v e y s  s u c h  a n  e x t e n s i v e  a u t h o r i t y * ”

A g a i n ,  i t  i s  s a i d u  A l l  t h a t  w e  d e c i d e  i s  t h a t  t h e  s i m p l e  a c t  o f  t h e  G o v e r n o r  

a l o n e ,  u n a u t h o r i z e d  b y  h i s  c o m m i s s i o n ,  a n d  n o t  p r o v e d  t o  b e  e x p r e s s l y  o r  i m p l i e d l y  

a u t h o r i z e d  b y  a n y  i n s t r u c t i o n s  i s  n o t  e q u i v a l e n t  t o  s u c h  a n  a c t  d o n e  b y  t h e  C r o w n  
i t s e l f

“  I n  t h e  w e l l - k n o w n  c a s e  o f  t h e  a c t i o n  b r o u g h t  b y  M r .  P h i l l i p s  a g a i n s t  M r .  

E y r e *  t h e  f o r m e r  G o v e r n o r  o f  J a m a i c a ,  f o r  a c t s  d o n e  b y  h i m ,  w h i l s t  h e  w a s  G o v e r n o r ,  

i n  s u p p r e s s i n g  a n  i n s u r r e c t i o n  i n  t h a t  c o l o n y ,  t h e  q u e s t i o n  r a i s e d  w a s ,  w h e t h e r  t h e  

C o l o n i a l  A c t  o f  I n d e m n i t y  w a s  a n  a n s w e r  t o  a n  a c t i o n  b r o u g h t  i n  E n g l a n d .  T h a t  

s u c h  a n  a c t  w a s  t h o u g h t  t o  b e  n e c e s s a r y ,  a n d  t h a t  i t  w a s  a l o n e  r e l i e d  o n  a s  a  d e f e n c e  

t o  t h e  a c t i o n ,  r a i s e d  a  s t r o n g  p r e s u m p t i o n  t h a t  i t  h a d  b e e n  t h o u g h t  t h a t  t h e  a c t i o n  

m i g h t * ,  b u t  f o r  t h i s  a c t ,  h a v e  b e e n  m a i n t a i n e d .  I t  i s  t o  b e  o b s e r v e d ,  h o w e v e r ,  t h a t  

t h e  f a c t s  o f  t h e  r e b e l l i o n  a n d  i t s  s u p p r e s s i o n  w e r e  a v e r r e d  i n  t h e  p l e a  b y  w a y  o f  

i n t r o d u c t i o n  t o  t h e  A c t  o f  I n d e m n i t y ,  a n d  M r .  J u s t i c e  W i l l c s ,  i n  d e l i v e r i n g  t h e  

j u d g m e n t  o f  t h e  E x c h e q u e r  C h a m b e r ,  a f t e r  s a y i n g  t h a t  t h e  C o u r t  h a d  d i s c u s s e d  t h e  

v a l i d i t y  o f  t h e  d e f e n c e  u p o n  t h e  o n l y  q u e s t i o n  a r g u e d  b y  c o u n s e l ,  v i z . ,  t h e  e f f e c t  o f  

t h e  C o l o n i a l  A c t ,  a d d s ,  ‘ b u t  w e  a r e  n o t  t o  b e  u n d e r s t o o d  a s  t h e r e b y  i n t i m a t i n g  t h a t  

t h e  p l e a  m i g h t  n o t  b e  s u s t a i n e d  u p o n  m o r e  g e n e r a l  g r o u n d s  a s  s h o w i n g  t h a t  t h e  a c t s  

c o m p l a i n e d  o f  w e r e  i n c i d e n t  t o  t h e  e n f o r c e m e n t  o f  m a r t i a l  l a w .  I t  i s  t o  b e  n o t i c e d  

t h a t  t h e  n a t u r e  o f  t h o s e  a c t s ,  a n d  t h e  o c c a s i o n  u p o n  w h i c h  t h e y  w e r e  c o m m i t t e d ,  

w e r e  s h o w n  b y  d i s t i n c t  a v e r m e n t s  i n  t h e  p l e a . 7

u I t  i s  a p p a r e n t  f r o m  t h e s e  a u t h o r i t i e s  t h a t  t h e  G o v e r n o r  o f  a  c o l o n y  ( i n  o r d i n a r y  

c a s e s )  c a n n o t  b e  r e g a r d e d  a s  a  V i c e r o y ,  n o r  c a n  i t  b e  a s s u m e d  t h a t  h e  p o s s e s s e s  g e n e r a l  

S o v e r e i g n  p o w e r .  H i s  a u t h o r i t y  i s  d e r i v e d  f r o m  h i s  c o m m i s s i o n ,  a n d  l i m i t e d  t o  t h e  

p o w e r s  t h e r e b y  e x p r e s s l y  o r  i m p l i e d l y  e n t r u s t e d  t o  h i m .  L e t  i t  b e  g r a n t e d  t h a t ,  f o r  

a c t s  o f  p o w e r  d o n e  b y  a  G o v e r n o r  u n d e r  a n d  w i t h i n  t h e  l i m i t s  o f  h i s  c o m m i s s i o n ,  h e  

i s  p r o t e c t e d ,  b e c a u s e ,  i n  d o i n g  t h e m ,  h e  i s  t h e  s e r v a n t  o f  t h e  C r o w n ,  a n d  i s  e x e r c i s 

i n g  i t s  S o v e r e i g n  a u t h o r i t y ; t h e  l i k e  p r o t e c t i o n  c a n n o t  b e  e x t e n d e d  t o  a c t s  w h i c h  a r e  

w h o l l y  b e y o n d  t h e  a u t h o r i t y  c o n f i d e d  t o  h i m .  S u c h  a c t s ,  t h o u g h  t h e  G o v e r n o r  m a y  

a s s u m e  t o  d o  t h e m  a s  G o v e r n o r ,  c a n n o t  b e  c o n s i d e r e d  a s  d o n e  o n  b e h a l f  o f  t h e  

C r o w n ,  n o r  t o  b e ,  i n  a n y  p r o p e r  s e n s e ,  a c t s  o f  S t a t e .  W h e n  q u e s t i o n s  o f  t h i s  k i n d  

a r i s e ,  i t  m u s t  n e c e s s a r i l y  b e  w i t h i n  t h e  p r o v i n c e  o f  m u n i c i p a l  c o u r t s  t o  d e t e r m i n e  

t h e  t r u e  c h a r a c t e r  o f  t h e  a c t s  d o n e  b y  a  G o v e r n o r ,  t h o u g h  i t  m a y  b e  t h a t ,  w h e n  i t  i s  

e s t a b l i s h e d  t h a t  t h e  p a r t i c u l a r  a c t  i n  q u e s t i o n  i s  r e a l l y  a n  a c t  o f  S t a t e  p o l i c y ,  d o n e  

u n d e r  t h e  a u t h o r i t y  o f  t h e  C r o w n ,  t h e  d e f e n c e  i s  c o m p l e t e ,  a n d  t h e  c o u r t s  c a n  t a k e  

n o  f u r t h e r  c o g n i z a n c e  o f  i t .  I t  i s  u n n e c e s s a r y ,  o n  t l i i s  d e m u r r e r ,  t o  c o n s i d e r  h o w  

f a r  a  G o v e r n o r ,  w h e n  a c t i n g  w i t h i n  t h e  l i m i t s  o f  h i s  a u t h o r i t y ,  b u t  m i s t a k e n l y ,  i s  
p r o t e c t e d .

“  T w o  c a s e s  f r o m  I r e l a n d  w e r e  c i t e d  b y  t h e  d e f e n d a n t ’s  c o u n s e l ,  i n  w h i c h  t h e  

I r i s h  c o u r t s  s t a y e d  p r o c e e d i n g s  i n  a c t i o n s  b r o u g h t  a g a i n s t  t h e  L o r d  L i e u t e n a n t  o f  

I r e l a n d .  I n  t h e s e  c a s e s  t h e  L o r d  L i e u t e n a n t  a p p e a r s  t o  h a v e  b e e n  r e g a r d e d  a s  a  

V i c e r o y .  I n  b o t h ,  t h e  f a c t s  w e r e  b r o u g h t  b e f o r e  t h e  C o u r t  • a n d ,  i n  b o t h ,  i t  a p p e a r e d  

t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  p o l i t i c a l  a c t s  d o n e  b y  t h e  L o r d  L i e u t e n a n t  i n  h i s  

o f f i c i a l  c a p a c i t y ,  a n d  w e r e  a s s u m e d  t o  b e  w i t h i n  t h e  l i m i t s  o f  t h e  a u t h o r i t y  d e l e g a t e d  

t o  h i m  b y  t h e  C r o w n .  T h e  c o u r t s  a p p e a r  t o  h a v e  t h o u g h t  t h a t ,  u n d e r  t h e s e  c i r c u m 

s t a n c e s ,  n o  a c t i o n  w o u l d  l i e  a g a i n s t  t h e  L o r d  L i e u t e n a n t  i n  I r e l a n d ,  a n d ,  u p o n  t h e  

f a c t s  b r o u g h t  t o  t h e i r  n o t i c e ,  i t  m a y  w e l l  b e  t h a t  n o  a c t i o n  w o u l d  h a v e  l a i n  a g a i n s t  

h i m  a n y w h e r e *  ( T a n d y  v. E a r l  o f  M o r e l a n d . )  ( L u b y  v. L o r d  W o d e h o u s c . )
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: . " S~veral cases were cited, during the argument, of actions hrought agaInst the 
" East IndIa Conlpany and the Secretary of State for India, in which questions have 
"arisen whether the acts of the Indian Government were or were not acts of Sove~ 
"reignty or State, and so beyond the cognizance of the municipal courts. The East 
"Ind~a Conlpanyz t~lO~g~ exercising (u~~er limits) d~legat~d Sovereign power, was 
"subJect to the JurIsdIction of the Iuunlclpal courts In IndIa, and it will be found 
"from the decisio~s that many acts of the Indian Goverllment, though in some sense 
"they may be desIgnated '~cts of State,', h~ve been ~eclared to be within the cogni
~'zance of those courts. '1 hus, Hl the Rajah of TanJore's case, the question to be 
" decided ,was thus stated by Lord Kingsdown in giving the judgment of the com 
"mittee :-' What is the real character of the act done in this case? Was it a seizure, 
"by arbitrary power, on behalf of the Crown of Great Britain, of the dominion and 
',' property of a neighbouring State, an act not affecting to justify itself on grounds of 
,~ municipalla w; or was it in whole or in part a possession taken by the Crown under 
"colour of legal title of the property of the late Rajah, in trust for those who by law 
"might be entitled to it? If it were the latter, the defence set up, of course, has no 
"foundation.' This cornmittee, in deciding the questions thus raised, held that the 
"seizure was of the former character, and therefore not cognizable by a municipal 
"cou,rt. The answer of the East India Company in that case did not rest on, the 
"~imple assertion that the seizure was an act of State, but set out the circ-q.m
"stances under which the Rajah's property was taken; after referring to the 
"treaties made "with the Rajah, it averred that, in entering into these treaties, and in 
"treating the Sove~eignty and territories of Tanjore as lapsed to the East India Com
"pany in trust for the Crown, the Company acted in their public political capacity, 
"and in exercise of the powers (referring at length to them) committed to them in 
"trust for the Crown of Great Britain, and that all the acts set forth in the answer 
"were acts and matters of State." 

" In' the case of Forester and others v. Secretary of State for India, in which 
"the judgment of this committee was delivered on the 11th of May, 1872, a defence 
" of the same nature as that in the last-illentioned case was set up; but the decision 
" there was on this point against the Secretary of State. In this suit also the answer 
" set out the facts which were relied on the to show that the action of the Government 
~, 'comp~ained of was a political act, of State. , 
,. " As far as their Lordships are aware, it will be found that in all the suits 
" brought against the Government of India, whether in this country .or in ~ndia, the 
"pleas and answers of the Governillent have shown, with lllore or less particularity, 
" the nature and character of the acts complained of and the grounds on which, as 
".being political acts of the Sovereign power, they were not cognizable by the courts. 
" (See the Nabob of Carnatic v. East India Company; Ex-Rajah of Coorg v. East 
"India Company ; Rajah Salig Ram v.' Hecretary of State for India, in which judg-
"ment was given by this Committee on the 27th of August, 1872.) " 

, " None of these cases help the present plea. On the contrary, it appears from 
" then:;t not only that the facts were laid before the courts, but that the courts enter
" tain~d jurisdiction to inquire into the nature of the acts cOlnplained of, and it was 
"only when it was established that they bore the character of political acts of State, 
"that it was decided they could not take further cognizance of them. It is to be 
',' observed that the. Sovereign authority conferred upon the East India Company 
"appears in Acts of Parliainent, and therefore, without being pleaded, the courts 
"would have judicial notice of it. , " 

" Coming to the present plea, we find that, after stating that the defendant was 
" Captain-General and Governor-in-Chief of the Island of Jamaica, the only averments 
" in it are, that the acts complained of were done by him as. Governor of the island, 
" and in the exercise of his reasonable discretion as such, and as acts of State. There 
" is no attempt to show the occasion on which the seizure of the plaintiff's ship was 
"made, nor the' grounds on which that seizure, which is not in itself of the nature, of 
"an act of State, became and was such an act. The plea does not aver, even generally, 
" that the seizure was an act 'which 'the defendant was empowered to do asGove:no~', 
" nor even that it was an act of State. It "would have been contended at the trIal, If 
" issue had been taken, that it would satisfy the averments of this plea to pr0,ve that 
" the defendant assunled to nlake the seizure as Governor, and assumed to do It as an 
" act of State without showing that the act itself was an act of State. properly so 
'~called, and ~as within ,the limits of his authority. It was said that the plea should. be 
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a  c o n s t r u e d  a s  r e q u i r i n g ,  b y  i m p l i c a t i o n ,  p r o o f  o f  t h e s e  m a t t e r s  ; b u t  h a v i n g  r e g a r d  t o  

u  i t s  n a t u r e  a n d  f o r m  a s  a  p l e a  o f  p r i v i l e g e ,  t h i s  c a n n o t  p r o p e r l y  b e  h e l d  t o  b e  i t s  

“  m e a n i n g .  T h e i r  L o r d s h i p s  c a n n o t  b u t  t h i n k  i t  w a s  d e s i g n e d l y  p l e a d e d  i n  i t s  p r e s e n t  

“  s h a p e .  I t  w a s  a  p r e l i m i n a r y  p l e a ,  i n t e n d e d  t o  r a i s e  t h e  q u e s t i o n  w h e t h e r  t h e  

“  G o v e r n o r ,  i f  a c t i n g  de facto  a s  s u c h ,  a n d  d o i n g  a n  a c t  t h a t  h e  a s s u m e d  a n d  d e e m e d  

“ t o  b e  a n  a c t  o f  S t a t e ,  c o u l d  b e  c a l l e d  o n  t o  s h o w  i n  t h e  c o u r t s  o f  t h e  c o l o n y  t h a t  t h e  

“  s e i z u r e  c o m p l a i n e d  o f  w a s  r e a l l y  a n  a c t  o f  S t a t e ,  o f  t h e  n a t u r e  a n d  c l a s s  o f  t h o s e  

“  w h i c h ,  a s  G o v e r n o r  a c t i n g  o n  b e h a l f  o f  t h e  C r o w n ,  h e  h a d  a u t h o r i t y  t o  d o .  T h e  

“  o b j e c t  o f  t h e  p l e a  p l a i n l y  w a s  t o  s t o p  t h e  C o u r t  f r o m  e n t e r i n g  u p o n  s u c h  a n  i n q u i r y ;  

“  b u t  u p o n  t h e  c o n s t r u c t i o n  n o w  s o u g h t  t o  b e  g i v e n  t o  i t ,  t h i s  o b j e c t  w o u l d ,  f r o m  t h e  

“  f i r s t ,  h a v e  b e e n  f r u s t r a t e d ,  i f  i s s u e  h a d  b e e n  t a k e n ,  f o r  t h e  C o u r t  m u s t  t h e n  h a v e  

“  g o n e  i n t o  t h e  v e r y  i n q u i r y  w h i c h  i t  w a s  t h e  m a n i f e s t  p u r p o s e  o f  t h e  p l e a  t o  a v e r t .  

“  I t  a p p e a r s  t o  t h e i r  L o r d s h i p s  t h a t  t h e  p l a i n t i f f  c o u l d  n o t  h a v e  s a f e l y  t a k e n  i s s u e  o n  i t .  

“  H e  w o u l d  h a v e  b e e n  m e t  a t  t h e  t r i a l  b y  t h e  o b j e c t i o n  t h a t  i t  w a s  a  p l e a  o f  p r i v i l e g e ,  

“  p l e a d e d  a s  a  p r e l i m i n a r y  p l e a  t o  t h e  j u r i s d i c t i o n ,  a n d  n e i t h e r  w a s ,  n o r  w a s  i n t e n d e d  

“  t o  b e ,  a n  a n s w e r  t o  a n  a c t i o n .  I t  w a s  c o n t e n d e d  t h a t ,  u n d e r  “  T h e  S u p r e m e  C o u r t  

“ P r o c e d u r e  L a w  1 8 7 2 ”  o f  t h e  c o l o n y ,  w h i c h  p r o v i d e s  t h a t  d e f e c t s  i n  f o r m  s h a l l  b e  

“  d i s r e g a r d e d ,  a n d  t h a t  o n  d e m u r r e r  t h e  C o u r t  s h a l l  g i v e  j u d g m e n t  a c c o r d i n g  t o  t h e  

“  v e r y  r i g h t  o f  t h e  c a u s e ,  t h e  j u d g m e n t  s h o u l d  n o w  b e  g i v e n  f o r  t h e  d e f e n d a n t ; b u t  

“  t h e i r  L o r d s h i p s  t h i n k ,  f o r  t h e  r e a s o n s  a b o v e  g i v e n ,  t h a t  u p o n  t h i s  a m b i g u o u s  a n d  

“  d e f e c t i v e  p l e a  a  p r o p e r  a n d  f i n a l  j u d g m e n t  o n  t h e  r i g h t  o f  t h e  c a u s e  c a n n o t  b e  

“  p r o n o u n c e d .

“  I n  t h e  r e s u l t  t h e i r  L o r d s h i p s  m u s t  h u m b l y  a d v i s e  H e r  M a j e s t y  t o  a f f i r m  

“  t h e  j u d g m e n t  o f  t h e  C o u r t  b e l o w ,  a n d  w i t h  c o s t s . ”

I n  t h e  c a s e  o f  t h e  Nabob o f the Carnatic , i t  w a s  h e l d  t h a t  a  G o v e r n o r  h a d  n o t  a  

d e l e g a t i o n  o f  t h e  w h o l e  r o y a l  a u t h o r i t y ,  u n l e s s  i t  w a s  g i v e n  t o  h i m  b y  c o m m i s s i o n .  

A  G o v e r n o r  c a n n o t  b e  r e g a r d e d  a s  a  V i c e r o y .  H i s  a u t h o r i t y  i s  d e r i v e d  f r o m  h i s  c o m 

m i s s i o n ,  a n d  i s  l i m i t e d  t o  t h e  p o w e r s  e n t r u s t e d  t o  h i m .

Mr. Justice Williams.— I s  t h a t  a p p l i c a b l e  t o  t h e  c a s e  o f  a  c o l o n y  w h i c h  p o s s e s s e s  

a  C o n s t i t u t i o n  o f  i t s  o w n  u n d e r  a  C o n s t i t u t i o n  A c t ?

D r. Madden.— Y e s .

Mr. Justice Williams.— T h e  q u e s t i o n  i s  w h a t  i s  t h e  p o s i t i o n  o f  t h e  G o v e r n m e n t  

o f  t h i s  c o l o n y  a n d  t h e  G o v e r n o r  o f  t h i s  c o l o n y  u n d e r  o u r  C o n s t i t u t i o n  A c t .  T h e  

v e r y  e s s e n c e  o f  t h i s  q u e s t i o n  i s  w h a t  a r e  o u r  r i g h t s  u n d e r  t h e  C o n s t i t u t i o n  A c t ,  n o t  

w h a t  a r e  t h e  p o w e r s  o f  t h e  G o v e r n o r  u n d e r  h i s  c o m m i s s i o n .

D r. Madden .— Y e s .  I n  t h e  s u b j e c t  u n d e r  d i s c u s s i o n ,  y o u  m u s t  t a k e  t h e  C o n 

s t i t u t i o n  A c t  a n d  t h e  c o m m i s s i o n  t o g e t h e r .

Mr. Justice Williams .— T a k e  a  h y p o t h e t i c a l  c a s e .  S u p p o s i n g  b y  v i r t u e  o f  t h e  

c o n s t i t u t i o n  c e r t a i n  p o w e r s  w e r e  g i v e n  t o  t h i s  c o l o n y  w h i c h  t h e  G o v e r n o r  w i t h  t h e  

a d v i c e  o f  h i s  r e s p o n s i b l e  M i n i s t e r s  m i g h t  d o ',  a n d  a  c o m m i s s i o n  w i t h  l e s s  e x t e n s i v e  

p o w e r s  w a s  i s s u e d  t o  h i m ,  w h i c h  w o u l d  p r e v a i l ?

Dr. Madden.— T h e  S t a t u t e ,  i f  i t  a n d  t h e  c o m m i s s i o n  w e r e  i n  c o n f l i c t .  B u t  t h a t  

d o e s  n o t  a f f e c t  t h e  p o s i t i o n .  I  d o n ’t  k n o w  w h e t h e r  J a m a i c a  h a d  a  C o n s t i t u t i o n .

The Chief Justice.— Y e s .  J a m a i c a  h a d  a  C o n s t i t u t i o n  a n d  a n  a n c i e n t  o n e .  

I t  w a s  n o t  a  C o n s t i t u t i o n  t h a t  i n v o l v e d  r e s p o n s i b l e  G o v e r n m e n t .  B u t  t h e r e  w a s  a  

s t a t u t o r y  C o n s t i t u t i o n  f o r  l e g i s l a t i v e  p u r p o s e s  f o r  m o r e  t h a n  1 0 0  y e a r s .

Dr. Madden.— H e r e  t h e r e  i s  a  C o n s t i t u t i o n  S t a t u t e  w h i c h  g i v e s  u s  a  C o n s t i 

t u t i o n .  B u t  t h a t ,  f o r  t h e  p u r p o s e s  o f  t h i s  a r g u m e n t ,  d o e s  n o t  t o u c h  t h e  a u t h o r i t y  o f  t h e  

c a s e  o f  M u s g r a v e  v. P u l i d o .  A s  b e t w e e n  t h e  G o v e r n o r  a n d  t h e  C r o w n ,  t h e  G o v e r n o r  

w a s  b o u n d  w i t h i n  t h e  f o u r  c o r n e r s  o f  h i s  c o m m i s s i o n .  I f  t h e r e  w a s  a n  A c t  o f  P a r 

l i a m e n t  i n c o n s i s t e n t  w i t h  t h e  c o m m i s s i o n ,  o f  c o u r s e  h e  w o u l d  b e  b o u n d  b y  t h e  A c t .  

B u t  i f  t h e r e  i s  n o  A c t ,  t h e n  h e  i s  H e r  M a j e s t y ’s  a t t o r n e y ,  l i m i t e d  b y  h e r  c o m m i s s i o n  

t o  h i m ,  w h i c h  b i n d s  h i m  a n d  a l l  t h e  s u b j e c t s .

Mr. Justice Wrenfordsley. —  S o m e t h i n g  w a s  s a i d  i n  t h e  c a s e  c i t e d  a s  t o  t h e  

p o w e r  o f  t h e  l o c a l  L e g i s l a t u r e  t o  p a s s  a n  A c t  o f  i n d e m n i t y .

Dr. Madden.— N o  d o u b t  a n  A c t  o f  i n d e m n i t y  w a s  p a s s e d .

Mr. Justice Kerferd.— I  u n d e r s t o o d  y o u  t o  s a y  t h a t  H e r  M a j e s t y  c o u l d  o n l y  

p e r s o n a l l y  a u t h o r i z e  t h e  a c t  t o  b e  d o n e ,  a n d  t h a t  t h e  G o v e r n o r  c o u l d  n o t  a c t  f o r  t h e  

S o v e r e i g n .

Dr. Madden.— N o ,  b y  t h e  S o v e r e i g n  o r  b y  t h e  d u l y  c o n s t i t u t e d  a g e n t .

Mr. Justice Williams.— T o  r e n d e r  t h a t  a p p l i c a b l e  t o  t h i s  c o l o n y  y o u  m u s t  

s h o w  t h a t  t h e  G o v e r n o r ’s  i n s t r u c t i o n s  c o n t a i n e d  i n  h i s  c o m m i s s i o n  a r e  n o t  in c o n s i s t e n t
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w i t h  t h e  C o n s t i t u t i o n  A c t .  Y o u  a d m i t  t h a t  i f  t h e y  a r e  i n c o n s i s t e n t ,  t h e  S t a t u t e  m u s t  
p r e v a i l .

Dr. Madden.— I  d o  n o t  k n o w  t h a t  I  c a n  y i e l d  t h a t .  I  r e s e r v e  m y s e l f  t h e  r i ° - h t  
t o  s a y  n o t h i n g  a b o u t  i t .  &

Mr. Justice Kerferd. M u s t  y o u  n o t  a l s o  s h o w  t h a t  t h e  C o n s t i t u t i o n  S t a t u t e  
d o e s  n o t  c o n f e r  u p o n  t h e  c o l o n y  f u l l  a n d  a b s o l u t e  p o w e r ?

Dr. Madden. I t  i s  p l a i n  i t  d o e s  n o t .  I  r e f e r  t o  t h e  C o n s t i t u t i o n  A c t ,  a n d  s a v —  

w h e r e  i s  i t ?  T h e  c o m m i s s i o n  g i v e s  p o w e r  t o  e x e r c i s e  t w o  p r e r o g a t i v e s  w i t h  a d v i c e  

o r  a g a i n s t  i t .  I t  s a y s  n o t h i n g  a b o u t  a n  a c t  o f  S t a t e ,  n o r  i s  t h e r e  a n y t h i n g  i n  t h e  

C o n s t i t u t i o n  A c t  w h i c h  s a y s  t h a t  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  g e n e r a l l y  c a n  b e  
e x e r c i s e d  h e r e .

Mr. Justice Holroyd. I t  d o e s  n o t  m a t t e r  w h a t  a u t h o r i t y  t h e  G o v e r n o r  h a s .  

T h e  o t h e r  s i d e  s a y  t h a t  M i n i s t e r s  h a v e ,  i f  t h e y  t h i n k  i t  n e c e s s a r y  f o r  t h e  p u b l i c  s a f e t y  

a n d  w e l f a r e ,  t h e  r i g h t  t o  a r r e s t  a n y  f o r e i g n e r  t h e y  m a y  f i n d  i n  C o l l i n s - s t r e e t  a n d  s e n d  
h i m  b a c k .

The Attorney- General.— N o ,  w e  d o n ’t  s a y  t h a t .

Dr. Madden. W h e r e  d i d  M i n i s t e r s  g e t  t h e  a u t h o r i t y  ?  I f  t h e y  n e v e r  h a d  i t ,  

w h e r e  d i d  t h e y  g e t  i t  n o w  ?  I t  w a s  v e s t e d  i n  t h e  Q u e e n ,  a n d  n e v e r  p a s s e d  f r o m  h e r  b y  

A c t  o f  P a r l i a m e n t .  T h e  o n l y  a u t h o r i t y  w a s  t h e  c o m m i s s i o n  i s s u e d  b y  t h e  Q u e e n  t o  

t h e  G o v e r n o r .  B u t  M i n i s t e r s  s a y  t h a t  b y  t h e  a u t h o r i t y  t o  t h e  G o v e r n o r  a n d  b y  t h e  

s t a t u t e  they c a n  o r d e r  t h e  a r r e s t .  T h e r e  w a s  n o t h i n g  o f  t h a t  s o r t  i n  t h e  C o n s t i t u t i o n  

S t a t u t e .  I t  g a v e  n o  s u c h  a u t h o r i t y  t o  e i t h e r  G o v e r n o r  o r  M i n i s t e r s .  W i t h i n  c e r t a i n  

l i m i t s  t h e  G o v e r n o r  a c t s  b y  t h e  a d v i c e  o f  h i s  M i n i s t e r s ,  a n d  w h a t  h e  d o e s  t h e n  i s  

c a l l e d  a n  O r d e r  i n  C o u n c i l .  I n  f a c t ,  m o s t  o f  t h e s e  O r d e r s  i n  C o u n c i l  a r e  m a d e  a t  t h e  

d i c t a t i o n  o f  M i n i s t e r s .  W h e n  t h a t  l i m i t  i s  o u t s t e p p e d ,  a n d  w h e n  w h a t  i s  d o n e  i s  c a l l e d  

a n  a c t  o f  S t a t e ,  i t  m u s t  b e  s h o w n  t h a t  i t  w a s  d o n e  b y  d e l e g a t i o n  o f  s o m e  a u t h o r i t y  a n d  

b y  s o m e  a u t h o r i z e d  p r o c e s s .  T h e r e  w a s  n o n e  s u c h  h e r e .  T h e  C o n s t i t u t i o n  A c t  d o e s  

n o t  m a k e  t h e  G o v e r n o r  a  V i c e r o y .  I n  a  C r o w n  c o l o n y  a  G o v e r n o r  h a s  o f t e n  t o  a c t  

o n  e m e r g e n c y — h e  m a y  h a v e  t o  a c t  o n  h i s  o w n  i n d e p e n d e n t  j u d g m e n t .  H e  i s  a  l i m i t e d  

r e p r e s e n t a t i v e ,  b u t  o n l y  t o  t h e  e x t e n t  o f  t h e  a u t h o r i t y  g i v e n  t o  h i m .

Mr. Justice Wrenfordsley.— W o u l d  t h e  w o r d s  u  a l l  t h i n g s  n e c e s s a r y  a n d  p r o p e r ”  
l e a d  t o  t h e  e x c l u s i o n  o f  a l i e n s  ?

_ Dr. Madden.— T h e  G o v e r n o r  o f  t h i s  c o l o n y ,  k n o w i n g  t h e  r e l a t i o n s  o f  t h i s  c o l o n y  

t o  C h i n a  a n d  t o  t h e  E m p i r e  a t  l a r g e ,  a n d  t h e  c o m p l i c a t i o n s  t h a t  m i g h t  e n s u e  f r o m  

s o m e  a c t  o f  t h i s  c o l o n y ,  w a s  b o u n d  t o  a c t  w i t h i n  h i s  c o m m i s s i o n .  H e  i s  n o t  h e r e  f o r  

m e r e  o r n a m e n t ,  a s  s o m e  p e o p l e  s u p p o s e .  H e  r e p r e s e n t s  t h e  C r o w n ,  w h i c h  a l s o  p o s s e s s e s  

g r e a t  a u t h o r i t y .  H e  e x e r c i s e s  g r e a t  f u n c t i o n s ,  a n d  i s  n o t  o f  n o m i n a l  a u t h o r i t y .  H i s  

S o v e r e i g n  h a s  i s s u e d  a  c o m m i s s i o n  t o  h i m ,  a n d  h e  o w e s  h i s  d u t y  t o  h e r ,  j u s t  a s  

M i n i s t e r s  o w e  a  d u t y  t o  t h i s  c o l o n y  ( s p e a k i n g  a p a r t  f r o m  t h e  a l l e g i a n c e  t o  t h e  C r o w n ) .  

I f  h i s  M i n i s t e r s  w e r e  t o  s a y  t o  h i m  t h a t  t h e y  w o u l d  h a v e  n o  C h i n e s e  h e r e  f o r  a  n u m 

b e r  o f  r e a s o n s ,  a n d  t h e  G o v e r n o r  w e r e  t o  s a y ,  “ I  h a v e  a  p o w e r  o f  r e f u s i n g  a s s e n t  t o  

“ y o u r  p r o p o s a l ,  b u t  I  w o n ’t  e x e r c i s e  i t , ”  t h e  r e s u l t  m i g h t  b e  t h e  d e s t r u c t i o n  o f  t h e  

E m p i r e  w h o s e  r e p r e s e n t a t i v e  h e  w a s .  I f  h e  r e f u s e d  t o  a i d  t h e m ,  a n d  t h e  M i n i s t e r s  

w i s h e d  t o  a c t  a p a r t  f r o m  h i m ,  t h e y  m u s t  s h o w  w h e r e  t h e i r  a u t h o r i t y  c a m e  f r o m .  T h e y  

d o n ’t  s a y  t h e y  g o t  a n y  i m p l i e d  a u t h o r i t y  f r o m  h i m ,  a n d  t h e y  c a n n o t  a c t  w i t h o u t  h i m .

W e l l ,  t h a t  c a s e  o f  M u s g r a v e  v. P u l i d o  b r i n g s  d o w n  t o  t h e  l a t e s t  d a t e  t h e s e  o t h e r  

c a s e s ,  w h i c h  I  w i l l  c o n t e n t  m y s e l f  w i t h  c i t i n g  t o  t h e  C o u r t ,  b e c a u s e  t h e i r  s u b s t a n c e  h a s  

b e e n  a l r e a d y  r e a d  t o  t h e  C o u r t  f r o m  t h a t  c a s e .  T h e  o t h e r  c a s e s  t o  w h i c h  I  a l l u d e  a r e  

H i l l  v. B i g g e ,  3  M o o r e ’s  P r i v y  C o u n c i l  c a s e s ,  p a g e  4 6 5 ,  a n d  C a m e r o n  v. K y t e ,  i n  

3  K n a p p ’s  P r i v y  C o u n c i l  C a s e s ,  p a g e  3 3 2 .  I  w i l l  n o w  r e a d  t o  t h e  C o u r t  t h e  

o p i n i o n  o f  a n  a b l e  w r i t e r  o n  t h e  s u b j e c t  o f  C o n s t i t u t i o n a l  G o v e r n m e n t ,  i n  o r d e r  

t o  s h o w  t h a t  t h e  c o n c e s s i o n  o f  r e s p o n s i b l e  g o v e r n m e n t  t o  a  B r i t i s h  c o l o n y  d o e s  n o t  

t a k e  a w a y  f r o m  I m p e r i a l  a u t h o r i t y  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e s  n e c e s s a r y  t o  

m a i n t a i n  t h e  i n t e g r i t y  o f  t h e  E m p i r e .  M r .  T o d d ,  L i b r a r i a n  o f  t h e  P a r l i a m e n t  o f  

C a n a d a ,  i n  h i s  w o r k  o n  u  P a r l i a m e n t a r y  G o v e r n m e n t  i n  t h e  B r i t i s h  C o l o n i e s , ”  w r i t e s ,  

o n  p a g e  3 4 ,  a s  f o l l o w s : —

“  T h r o u g h o u t  t h e  B r i t i s h  E m p i r e — e v e n  i n  c o l o n i e s  w h e r e  s e l f - g o v e r n m e n t  

“  h a s  b e e n  c o n c e d e d  t o  t h e  f u l l e s t  e x t e n t  c o m p a t i b l e  w i t h  t h e  m a i n t e n a n c e  o f  I m p e r i a l  

“  s u p r e m a c y — t h e r e  i s  a  r e s e r v a t i o n  o f  t h e  p a r a m o u n t  a u t h o r i t y  o f  P a r l i a m e n t ,  a n d  o f  

“  t h e  r i g h t  o f  e v e r y  B r i t i s h  s u b j e c t  t o  a p p e a l  t o  t h a t  t r i b u n a l .  B u t  w h i l e  t h e  u l t i m a t e  

“  c o n t r o l ,  a l i k e  o v e r  c o l o n i a l  a n d  I m p e r i a l  a d m i n i s t r a t i o n ,  i s  v e s t e d  b y  t h e  C o n s t i t u t i o n  

“  i n  t h e  I m p e r i a l  P a r l i a m e n t ,  w h i c h  i s  a t  a l l  t i m e s  r e a d y  t o  l i s t e n  t o  c o m p l a i n t s  o f  a n
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“  u n d u e  e x e r c i s e  o f  p o w e r  o n  t h e  p a r t  o f  a n y - M i n i s t e r  o f  t h e  C r o w n ,  t h a t  s u p r e m e  

u  a u t h o r i t y  m a y  b e  c o n s t i t u t i o n a l l y  i n v o k e d  o n l y  i n  e x t r e m e  c a s e s ,  a n d  e n f o r c e d  o n l y  

“  w h e n  i t  i s  i n d i s p e n s a b l y  n e c e s s a r y  t o  m a i n t a i n  t h e  i n t e g r i t y  o f  t h e  E m p i r e .

“  M o r e o v e r ,  c e r t a i n  p r e r o g a t i v e s  o f  t h e  C r o w n  a r e  s u i t a b l y  r e s e r v e d  i n  e v e r y  

“  c o l o n y  t o  t h e  d i r e c t  a n d  i m m e d i a t e  e x p r e s s i o n  o f  t h e  R o y a l  p l e a s u r e  t h e r e o n .  T h e  

“  p o w e r s  s o  r e s e r v e d  d i f f e r ,  a c c o r d i n g  t o  t h e  p o s i t i o n  a n d  c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  

“  c o l o n y ,  b u t  t h e y  i n v a r i a b l y  i n c l u d e  t h e  a b s t r a c t  r i g h t  o f  d e a l i n g  w i t h  a l l  c o l o n i a l  

“  l e g i s l a t i o n ,  a n d  o f  d i s a l l o w i n g  s u c h  A c t s  a s  m a y  b e  d e e m e d  o b j e c t i o n a b l e ,  o r  i n  d i r e c t ,  

“  o p p o s i t i o n  t o  I m p e r i a l  p o l i c y .  S o m e t i m e s  c o l o n i a l  l a w s ,  w h i c h  f o r  d e f e c t  i n  f o r m  o r  

“  s u b s t a n c e  m i g h t  o t h e r w i s e  n e e d  t o  b e  d i s a l l o w e d ,  a r e  r e m i t t e d  t o  t h e  c o l o n y  w h e r e i n  

“  t h e y  w e r e  e n a c t e d ,  a c c o m p a n i e d  b y  a  d e s p a t c h  f r o m  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  

“  C o l o n i e s ,  s u g g e s t i n g  t h e i r  m o d i f i c a t i o n  o r  r e p e a l .  T h e  j u d i c i a l  p r e r o g a t i v e  o f  t h e  

“ C r o w n  o r  t h e  r i g h t  o f  d e t e r m i n i n g ,  i n  t h e  l a s t  r e s o r t ,  a l l  c o n t r o v e r s i e s  b e t w e e n  

“  s u b j e c t s  i n  e v e r y  p a r t  o f  t h e  E m p i r e ,  h a s  b e e n  u n i v e r s a l l y  r e s e r v e d ,  a s  b e i n g  o n e  o f  

“  t h e  m o s t  s t a b l e  s a f e g u a r d s  a n d  m o s t  b e n e f i c i a l  a c t s  o f  S o v e r e i g n  p o w e r .  T h e  

“  a d m i n i s t r a t i o n  o f  t h e  p r e r o g a t i v e s  o f  m e r c y  a n d  o f  h o n o u r  i s  e i t h e r  r e s e r v e d  t o  t h e  

“  C r o w n  o r i s  m a d e  t h e  s u b j e c t  o f  s p e c i a l  a n d  l i m i t e d  d e l e g a t i o n .  F i n a l l y ,  a l l  q u e s t i o n s  

u  w h i c h  i n v o l v e  t h e  r e l a t i o n s  o f  B r i t i s h  d e p e n d e n c i e s ,  a n d  c o n s e q u e n t l y  o f  t h e  U n i t e d  

u  K i n g d o m  i t s e l f ,  w i t h  f o r e i g n  S t a t e s — t h e  f o r m a t i o n  o f  t r e a t i e s  a n d  a l l i a n c e s  ; t h e  

u  n a t u r a l i z a t i o n  o f  a l i e n s ; t h e  d e c l a r a t i o n  o f  w a r  o r  p e a c e ,  a n d ,  b y  c o n s e q u e n c e ,  a l l  

“  r e g u l a t i o n s  a f f e c t i n g  t h e  d i s p o s i t i o n  o r  c o n t r o l  o f  I m p e r i a l  m i l i t a r y  f o r c e s — a r e ,  

“  i n v a r i a b l y ,  a n d  f o r  o b v i o u s  r e a s o n s ,  r e s e r v e d  f o r  t h e  d i r e c t i o n  a n d  c o n t r o l  o f  t h e  

“ p a r e n t  S t a t e . ”

T h a t  e x t r a c t  c l e a r l y  s h o w s  t h a t  t h e  p a r t i c u l a r  p r e r o g a t i v e  r e l i e d  o n  i n  t h e  

p r e s e n t  c a s e  h a s  a l w a y s  b e e n  c l a s s e d  a s  p a r t  o f  t h e  p r e r o g a t i v e  o f  w a r  a n d  p e a c e ,  a n d  

c a n  o n l y  b e  e x e r c i s e d ,  t h e r e f o r e ,  a s  I  c o n t e n d ,  b y  t h e  I m p e r i a l  a u t h o r i t y .  M r .  T o d d  

p r o c e e d s :—  ^

“  T h e  G o v e r n o r  o f  e v e r y  B r i t i s h  c o l o n y ,  a s  r e p r e s e n t i n g  t h e  a u t h o r i t y  o f  t h e  

“  C r o w n  t h e r e i n ,  i s  a p p r o p r i a t e l y  e n t r u s t e d  w i t h  t h e  e x e r c i s e  o f  a l l  l a w f u l  p o w e r s  o f  

“  c o n t r o l  o v e r  a l l  p u b l i c  o f f i c e r s ,  w h e t h e r  c i v i l  o r  m i l i t a r y ,  w i t h i n  t h e  l i m i t s  o f  h i s  

“ g o v e r n m e n t ;  a n d  h e  i s  o r d i n a r i l y  n o m i n a t e d  a s  C a p t a i n - G e n e r a l ,  C o m m a n d e r - i n -  

“  C h i e f ,  a n d  V i c e - A d m i r a l  t h e r e i n .  B u t ,  t h o u g h  h e  m a y  b e  s t y l e d  C o m m a n d e r - i n -  

“  C h i e f ,  h e  i s  n o t  t h e r e b y  i n v e s t e d ,  w i t h o u t  a  s p e c i a l  a p p o i n t m e n t  f r o m  t h e  S o v e r e i g n ,  

“  w i t h  t h e  c o m m a n d  o f  t h e  r e g u l a r  f o r c e s  w i t h i n  t h e  c o l o n y .  I n  m i l i t a r y  m a t t e r s ^  h e  

“  m u s t  a c t  i n  c o n c e r t  w i t h  t h e  o f f i c e r  i n  c o m m a n d  o f  t h e  f o r c e s ,  w h o ,  i n  t h e  e v e n t  o f  

“ t h e  c o l o n y  b e i n g  i n v a d e d  o r  a s s a i l e d  b y  a  f o r e i g n  e n e m y ,  a n d  b e c o m i n g  t h e  s c e n e  o f  

“  a c t i v e  m i l i t a r y  o p e r a t i o n s  a s s u m e s  t h e  e n t i r e  m i l i t a r y  c o n t r o l  o f  t h e  t r o o p s . ”

A g a i n ,  o n  p a g e  3 7 ,  t h e  s a m e  w r i t e r  o b s e r v e s : —  ■ y  -  -

“ I n  c o l o n i e s  w h e r e i n  r e s p o n s i b l e  g o v e r n m e n t  i s  e s t a b l i s h e d ,  t h e  a d m i n i s t r a t i o n  

“  o f  p u b l i c  a f f a i r s  i s  c o n d u c t e d ,  a s  e l s e w h e r e ,  t h r o u g h  t h e  a g e n c y  o f  a  G o v e r n o r  a n d  a n  

“  E x e c u t i v e  C o u n c i l .  B u t ,  w h i l e  t h e  o u t w a r d  o r g a n i z a t i o n  r e m a i n s  u n c h a n g e d ,  e f f e c t  i s  

“  u s u a l l y  g i v e n  t o  t h e  s y s t e m  o f  M i n i s t e r i a l  r e s p o n s i b i l i t y ,  w h e n  i t  i s  i n t r o d u c e d  i n t o  a n y  

“  c o l o n y ,  b y  m e a n s  o f  s p e c i a l  i n s t r u c t i o n s  a u t h o r i z i n g  t h e  s a m e ,  w h i c h  a r e  t r a n s m i t t e d  

“  t o  t h e  G o v e r n o r  b y  H e r  M a j e s t y ’s  C o l o n i a l  S e c r e t a r y . ”

A g a i n ,  o n  p a g e  3 9 ,  M r .  T o d d  p r o c e e d s : —

“ I t  i s  u n d o u b t e d l y  i n c u m b e n t  u p o n  a  c o n s t i t u t i o n a l  g o v e r n o r  t o  c o - o p e r a t e  

“  h o n o r a b l y ,  t h o u g h  i n  n o  p a r t i s a n  s p i r i t ,  w i t h  h i s  M i n i s t e r s  f o r  t h e  t i m e  b e i n g ,  a n d  to , 

“ a c c e p t  t h e i r  a d v i c e  o n  a l l  p u b l i c  m a t t e r s ,  u n l e s s  h e  s h o u l d  s e e  s u f f i c i e n t  c a u s e  t o  

“ j u s t i f y  h i m  i n  r e f u s i n g  t o  c o n c u r  i n  t h e i r  r e c o m m e n d a t i o n s .  O n  t h e  o t h e r  h a n d ,  

“  e v e r y  o b j e c t i o n  r a i s e d  b y  t h e  G o v e r n o r  t o  a  p o l i c y  o r  p r o c e e d i n g  s u b m i t t e d  f o r  h i s  

“  a p p r o v a l  s h o u l d  b e  c o n s i d e r e d  b y  h i s  M i n i s t e r s  " w i th  t h e  d e f e r e n c e  a n d  r e s p e c t  d u e  

“  t o  h i s  o f f i c e .  I n  t h e  f r e e  i n t e r c h a n g e  o f  o p i n i o n  b e t w e e n  t h o s e  w h o  a r e  e q u a l l y  

“  c o n c e r n e d  i n  t h e  e n d e a v o u r  t o  p r o m o t e  t h e  p u b l i c  g o o d ,  i t  i s  r e a s o n a b l e  t o  s u p p o s e  

“  t h a t  a  u n i t y  o f  s e n t i m e n t  w o u l d  u l t i m a t e l y  p r e v a i l .
“ B u t  i f  i t  s h o u l d  p r o v e  o t h e r w i s e  i t  m u s t  a l w a y s  b e  r e m e m b e r e d  t h a t  t h e  

“  G o v e r n o r  i s  n o t  b o u n d  t o  c o m p l y  w i t h  t h e  a d v i c e  o f  h i s  M i n i s t e r s .  I n  t h e  e v e n t  o f  a  

“  r e c o m m e n d a t i o n  b e i n g  s u b m i t t e d  t o  h i m  t h a t  i n v o l v e d  a  b r e a c h  o f  t h e  l a w ,  o r  t h a t  

“ w a s  c o n t r a r y  t o  e x p r e s s  i n s t r u c t i o n s  r e c e i v e d  f r o m  t h e  C r o w n ,  h e  w o u l d  b e  o b l i g e d  

“ t o  r e f u s e  t o  s a n c t i o n  i t .  F o r  n o  v i o l a t i o n  o f  t h e  l a w  c o u l d  b e  e x c u s e d  o n  t h e  p l e a  

“  t h a t  i t  w a s  a d v i s e d  b y  o t h e r s ;  t h e  G o v e r n o r  m u s t  b e  h e l d  p e r s o n a l l y  a n s w e r a b l e  f o r  

“  t h e  s a m e  t o  t h e  I m p e r i a l  a u t h o r i t y ,  o r  t o  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  t a k i n g  

“ c o g n i s a n c e  t h e r e o f ;  u n l e s s ,  i n d e e d ,  t h e  c a s e  s h o u l d  h a v e  b e e n  o n e  o f  s u c h  u r g e n t
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^  a n d ,  i m p e r a t i v e  n e c e s s i t y  a s  w o u l d  w a r r a n t  a  d e p a r t u r e  f r o m  t h e  l a w s  o f  t h e  l a n d  

44 a n d  w o u l d  j u s t i f y  a  s u b s e q u e n t  a p p l i c a t i o n  t o  P a r l i a m e n t  f o r  a n  A c t  o f  i n d e m n i t y .

44 I n  t h e , o r d i n a r y  e x e r c i s e  o f  h i s  c o n s t i t u t i o n a l  d i s c r e t i o n ,  a  G o v e r n o r  i s  

44 u n q u e s t i o n a b l y  c o m p e t e n t  t o  r e j e c t  t h e  a d v i c e  o f  h i s  M i n i s t e r s ,  w h e n e v e r  t h a t  a d v i c e  

14 s h o u l d  s e e m  t o  h i m  t o  b e  a d v e r s e  t o  t h e  p u b l i c  w e l f a r e  o r  o f  a n  i n j u r i o u s  t e n d e n c y .  

44 I n  s u c h  a  c o n t i n g e n c y ,  i f  n o  c o m p r o m i s e  b e  p o s s i b l e ,  e i t h e r  t h e  r e s i g n a t i o n  o r  t h e  

44 d i s m i s s a l  o f  M i n i s t e r s  m u s t  e n s u e .  T h e  G o v e r n o r  m u s t  t h e n  s e e k  f o r  o t h e r  a d v i s e r s .  

44 I f  h e  s u c c e e d s  i n  o b t a i n i n g  a  n e w  M i n i s t r y ,  w h o  a r e  w i l l i n g  t o  b e c o m e  r e s p o n s i b l e  f o r  

44 h i s  a c t  w h i c h  l e d  t o  t h e  r e t i r e m e n t  o f  t h e i r  p r e d e c e s s o r s ,  a n d  i f  t h e  n e w  A d m i n i s t r a 

t i o n  i s  s u s t a i n e d  b y  t h e  p o p u l a r  C h a m b e r ,  t h e r e  i s  n o  f u r t h e r  d i f f i c u l t y .  B u t  i f  t h e  

44 l o c a l  A s s e m b l y  r e f u s e  t o  g i v e  t h e i r  c o n f i d e n c e  t o  t h e  i n c o m i n g  M i n i s t r y ,  a n d  i f  a  

14 d i s s o l u t i o n  o f  P a r l i a m e n t  ( s h o u l d  t h a t  t a k e  p l a c e )  f a i l s  t o  g i v e  t h e m  a d e q u a t e  s u p p o r t ,  

4̂  t h e  G o v e r n o r  m u s t  e i t h e r  r e c e d e  f r o m  t h e  p o s i t i o n  h e  h a d  t a k e n  o r  r e t i r e  f r o m  o f f i c e . ”

S o  t h a t  t h e  t h i n g  w o r k s  i t s e l f  r i g h t  i n  t h e  m a n n e r  d e s c r i b e d .

The Chief Justice.— D o  y o u  c i t e ' t h a t  a s  a  l e g a l  a u t h o r i t y ,  o r  m e r e l y  a s  a n  

i n t e r e s t i n g  d i s c u s s i o n  o n  f a c t s  a s  t h e } ^  p r e s e n t e d  t h e m s e l v e s  t o  t h e  m i n d  o f  t h e  w r i t e r ?

Dr. Madden.— I n  d i s c u s s i n g  t h e  c a s e  b e f o r e  t h e  C o u r t  w e  a r e  a l l  t r e a d i n g  o n  

a  p a t h  w h i c h  i s  u n k n o w n  t o  m o s t  o f  u s ,  a n d ,  t h e r e f o r e ,  w e  m u s t  g o  o n  i n  t h e  l i g h t  o f  

t h o s e  w h o  h a v e  t h r o w n  l i g h t  o n  t h a t  p a t h ; a l t h o u g h  I  a t  o n c e  a d m i t  t h a t  a n y t h i n g  

w h i c h  h a s  n o t  t h e  s t a m p  o f  j u d i c i a l  a u t h o r i t y  c a n n o t  b e  a c c e p t e d  a s  a u t h o r i t a t i v e  i n  a  

c o u r t  o f  l a w .  W h a t  I  h a v e  q u o t e d  p r o f e s s e s  t o  b e  n o t h i n g  m o r e  t h a n  t h e  v i e w s  o f  a  

m a n  w h o  h a s  d e v o t e d  h i m s e l f  w i t h  g r e a t  i n t e r e s t  t o  t h e  s t u d y  o f  t h e  s u b j e c t ,  a n d  w h o  

h a s  e n j o y e d  e m i n e n t  o p p o r t u n i t i e s  o f  g e t t i n g  a t  t h e  m a t e r i a l s  n e c e s s a r y  t o  f o r m  a  s o u n d  

j u d g m e n t  o n  t h e  m a t t e r .  I t  g i v e s  u s  g u i d a n c e ;  b u t  n o  o n e  i s  b o u n d  b y  t h e  w r i t e r ’s  

c o n c l u s i o n s ,  e x c e p t  s o  f a r  a s  t h e  f a c t s  a n d  a r g u m e n t s  a p p e a l  t o  o n e ’s  o w n  j u d g m e n t  a n d  

l o g i c a l  p o w e r .

j : - : Mr. Justice Kerferd.-— T h e S o v e r e i g n  o f  E n g l a n d  h a s  c l a i m e d  t h e  r i g h t  t o  

e x e r c i s e  v e r y  l a r g e  p o w e r s  i n d e p e n d e n t  o f  t h e  a d v i s e r s  o f  t h e  C r o w n .

Dr, Madden.— A c c o r d i n g  t o  t h e  E n g l i s h  t h e o r y  o f  c o n s t i t u t i o n a l  g o v e r n m e n t ,  

t h e  S o v e r e i g n  m a y  e x e r c i s e  t h e  p r e r o g a t i v e  c o n t r a r y  t o  t h e  a d v i c e  o f  t h e  r e s p o n 

s i b l e  " M i n i s t e r s  o f  t h e  C r o w n ,  a n d  i n  s o m e  c a s e s  t h e  S o v e r e i g n  h a s  i n s i s t e d  o n  d o i n g  

t h a t ,  b u t  u n l e s s  t h e  c o u n t r y  i s  u l t i m a t e l y  w i t h  t h e  S o v e r e i g n - i n  r e g a r d  t o  t h e  m a t t e r ,  

t h e  S o v e r e i g n  w o u l d  h a v e  t o  y i e l d .  ' 1 ‘ ’
v - Mr. Justice Williams.— T h e  p r e r o g a t i v e  o f  t h e  C r o w n  i s  s u r e l y  e x e r c i s e d  u p o n  

r e s p o n s i b l e  a d v i c e ,  w h e t h e r  b y  t h e  C r o w n  o r ,  i n  a  c o l o n y  e n j o y i n g  r e s p o n s i b l e  g o v e r n 

m e n t ,  b y  a n  a g e n t  o f  t h e  C r o w n .  J  .......................  /
" Dr. Madden.— P r e c i s e l y ,  b u t  i n  t h i s  c a s e  r e s p o n s i b l e  M i n i s t e r s  d i d  n o t  g i v e  

a d v i c e  t o  t h e  G o v e r n o r ,  w h o  i s  t h e  a g e n t  o f  t h e  Q u e e n  i n  t h i s  c o l o n y ,  n o r  w a s  t h e  

a c t  d o n e  b y  t h e  G o v e r n o r  u n d e r  r e s p o n s i b l e  a d v i c e .  M i n i s t e r s  d i d  n o t  c h o o s e  t o  

c o n s i d e r  h i m  a t  a l l ,  b u t  p u t  h i m  o v e r b o a r d ,  a n d  a c t e d  f o r  t h e  C r o w n  t h e m s e l v e s ,  

i n v e r t i n g  t h e  o r d e r  o f  t h i n g s ,  a n d  g i v i n g  t o  t h e  G o v e r n o r  n o  o p p o r t u n i t y  t o  o p e r a t e  

i n ' t h e  t r a n s a c t i o n  a t  a l l .  I  h a v e  n o w  s a i d  a l l  t h a t  o c c u r s  t o  m e  a t  t h e  p r e s e n t  t i m e  

o n ; t h i s  s u b j e c t  ; b u t  b e f o r e  I  s i t  d o w n  I  p r o p o s e  t o  f a l l  b a c k  o n  w h a t  I  c o m m e n c e d  

w i t h / v i z . ,  t h e  i n t e r p r e t a t i o n  o f  o u r  o w n  S t a t u t e ,  b e c a u s e  i n  S y d n e y  t h e  S u p r e m e  C o u r t  

h e l d  t h a t  t h e  t e r m s  o f  t h e  C h i n e s e  I m m i g r a n t s  A c t  o f  N e w  S o u t h  W a l e s ;  w h i c h  A c t  

i s  s u b s t a n t i a l l y , t h e  s a m e  a s  o u r s ,  a r e  m a n d a t o r y  u p o n  t h e  C o l l e c t o r  o f  C u s t o m s ,  

t h a t  i f  a  C h i n e s e  c o m e s  h e r e  o n  b o a r d  a  B r i t i s h  v e s s e l  a n d  t e n d e r s  t h e  s u m  o f  £ 1 0  

r e q u i r e d  b y  s e c t i o n  3 ,  i t  b e c o m e s  m a n d a t o r y  u p o n  t h e  C o l l e c t o r  o f  C u s t o m s  t o  m a k e  

t h e  e n t r y  p r e s c r i b e d  b y  t h a t  s e c t i o n ,  a n d  t o  a d m i t  t h e  C h i n e s e  i m m i g r a n t .  T h e  C h i e f  

J u s t i c e  o f  N e w  S o u t h  W a l e s ,  i n  d e l i v e r i n g  j u d g m e n t ,  o n  W e d n e s d a y ,  M a y  2 3 r d ,  

s a i d  :—

44 T h e  t e r m s  o f  t h e  A c t  a r e  m a n d a t o r y ,  f o r  t h e  4 t h  c l a u s e  s t a t e s  t h a t  b e f o r e  

44 a n y  C h i n e s e  a r r i v i n g  h e r e  s h a l l  b e  p e r m i t t e d  t o  l a n d ,  a n d  b e f o r e  t h e  m a s t e r  o f  t h e  

44 v e s s e l  s h a l l  m a k e  a n y  e n t r y  a t  t h e  C u s t o m s  H o u s e ,  t h e  m a s t e r  shall p a y  t o  t h e  

44 C o l l e c t o r  o f  C u s t o m s  t h e  s u m  o f  £ 1 0  f o r  e a c h  C h i n a m a n .  S o  t h a t ,  b e f o r e  a  c a p t a i n  

44 s h a l l  b e  p e r m i t t e d  t o  d i s c h a r g e  a  s i n g l e  t o n  o f  c a r g o ,  h e  h a s  t o  p a y  t h i s ^  m o n e y ,  a n d  

44 t h e  C h i n a m a n  i n  r e s p e c t  o f  w h o m  t h e  m o n e y  h a s  b e e n  p a i d  s h a l l  r e c e i v e  f r o m  t h e  

44 C o l l e c t o r  o f  C u s t o m s  a  c e r t i f i c a t e ^  I t  t h u s  b e c o m e s  t h e  d u t y  o f  t h e  m a s t e r  t o  p a y  

44 t h i s  s u m  o f  m o n e y  t o  t h e  C o l l e c t o r ,  a n d  i t  b e c o m e s  t h e  d u t y  o f  t h e  C o l l e c t o r  t o  

44 r e c e i v e  i t ,  a n d  t o  i s s u e  a  c e r t i f i c a t e  t o  t h e  C h i n a m a n  s t a t i n g  t h a t  h e  h a s  r e c e i v e d  i t .  

44 T h a t  c e r t i f i c a t e  i s  s u r e l y  a  p a s s p o r t  t o  t h e  C h i n a m a n  t o  g o  a s h o r e ,  a n d  t h a t  t h e  

44 m o n e y  h a s  b e e n  r e c e i v e d  f o r  p e r m i s s i o n  t o  e n t e r  t h e  c o l o n y . ”



T h e r e u p o n  t h e  C h i n e s e  i m m i g r a n t  i s  a t  l i b e r t y  t o  w a l k  i n t o  t h e  c o u n t r y .  A n d  

o u r  A c t ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  i s  t h e  s a m e  a s  t h e  C h i n e s e  I m m i g r a n t s  A c t  o f  N e w  

S o u t h  W a l e s .  B y  r e a s o n  o f  t h a t  l e g i s l a t i o n ,  t h e  p l a i n t i f f  i n  t h i s  c a s e  c l a i m s  t h a t  h e  

h a d  a  r i g h t  t o  c o m e  i n t o  t h i s  c o l o n y ,  t h a t  h e  c a m e  h e r e  w i t h  s u c h  r i g h t s  a s  m a y  b e  

c l a i m e d  b y  a l l  a l i e n s  b e l o n g i n g  t o  f o r e i g n  n a t i o n s  w h i c h  a r e  i n  f r i e n d s h i p  w i t h  o u r  

o w n ,  a n d  t h a t ,  t h e r e f o r e ,  h e  h a d  a  r i g h t  t o  c o m e  i n t o  t h e  c o u n t r y  u n d e r  t h e  c o m m o n  

l a w .  T h i s  £ 1 0  p o l l - t a x  i s  n o t  a  p e n a l t y ,  h u t  c o n f e r s  a  r i g h t  o n  p a y m e n t  t h e r e o f  t o  

c o m e  i n t o  t h e  c o l o n y .  T h e  p l a i n t i f f  w a s  w i l l i n g  t o  p a y  t h e  £ 1 0 ,  a n d  t h e r e b y  b r i n g  

h i m s e l f  w i t h i n  t h e  S t a t u t e ; b u t  t h e  e f f e c t  o f  t h e  a c t i o n  o f  M i n i s t e r s  w a s  t o  r e p e a l  t h e  

r i g h t  g i v e n  t o  h i m  u n d e r  t h e  S t a t u t e ,  a n d  t o  s h o w  a  d e t e r m i n a t i o n  t h a t  a  C h i n e s e  s h a l l  

n o t  c o m e  i n t o  t h e  c o l o n y  e v e n  t h o u g h  h e  i s  p r e p a r e d  t o  p a y  t h e  £ 1 0 .  I  s u b m i t  t h a t ,  

f o r  t h e s e  r e a s o n s ,  t h e  d e f e n c e  i s  h a d ,  a n d  t h a t  t h e  p l a i n t i f f  s h o u l d  h a v e  j u d g m e n t .  .

The Attorney- General. — W i l l  y o u r  H o n o r s  h e a r  o n l y  o n e  c o u n s e l  o n  e a c h  s i d e  ?

The Chief Justice.— I f  e i t h e r  s i d e  p r e f e r s  t o  h e  h e a r d  b y  m o r e  t h a n  o n e  

c o u n s e l ,  t h e  C o u r t  w i l l  b e  p r e p a r e d  t o  h e a r  m o r e  t h a n  o n e .

W E D N E S D A Y ,  J U L Y  1 1 ,  1 8 8 8 .

Dr. Madden.’— I  w o u l d  l i k e  t o  r e f e r  t o  a  p a s s a g e  w h i c h  M r .  H o d g e s  h a s  d r a w n  

m y  a t t e n t i o n  t o .  F o r s y t h  o n  44 C o n s t i t u t i o n a l  L a w , ”  d e a l i n g  w i t h  t h e  q u e s t i o n  o f  e x t r a 

d i t i o n ,  a t  p a g e  3 6 9 ,  s a y s : —

44 T h e  c o n s t i t u t i o n a l  d o c t r i n e  i n  t h i s  c o u n t r y  i s  t h a t  t h e  C r o w n  m a y  m a k e  t r e a t i e s  

44 w i t h  f o r e i g n  S t a t e s  f o r  t h e  e x t r a d i t i o n  o f  c r i m i n a l s ,  h u t  t h e s e  t r e a t i e s  c a n  o n l y  b e  

44 c a r r i e d  i n t o  e f f e c t  b y  A c t  o f  P a r l i a m e n t ,  f o r  t h e  E x e c u t i v e  h a s  n o  p o w e r  w i t h o u t  

44 s t a t u t o r y  a u t h o r i t y  t o  s e i z e  a n  a l i e n  h e r e  a n d  d e l i v e r  h i m  t o  a  f o r e i g n  p o w e r .  I n  a  

44 d e b a t e  i n  t h e  H o u s e  o f  L o r d s ,  o n  F e b r u a r y  1 4 t h ,  1 8 4 2 ,  o n  t h e  c a s e  o f  t h e  4 C r e o l e /  

44 L o r d  B r o u g h a m  s a i d :— 44 4 W h a t  r i g h t  e x i s t e d  u n d e r  t h e  m u n i c i p a l  l a w  o f  t h i s  c o u n t r y  

44 t o  s e i z e  a n d  d e l i v e r  u p  c r i m i n a l s  t a k i n g  r e f u g e  t h e r e  ?  W h a t  r i g h t  h a d  t h e  G o v e r n -  

44 m e n t  t o  d e t a i n ,  s t i l l  l e s s  t o  d e l i v e r  t h e m  u p ?  W h a t e v e r  r i g h t  o n e  n a t i o n  h a d  a g a i n s t  

44 a n o t h e r  n a t i o n ,  e v e n  b y  t r e a t y ,  w h i c h  w o u l d  g i v e  t h e  s t r o n g e s t  r i g h t ,  t h e r e  w a s  b y  

44 t h e  m u n i c i p a l  l a w  o f  t h e  n a t i o n  n o  p o w e r  t o  e x e c u t e  t h e  o b l i g a t i o n  o f  t h e  t r e a t y . ’ 

44 L o r d  D e n m a n  s a i d  h e  b e l i e v e d  t h a t  a l l  W e s t m i n s t e r  H a l l ,  i n c l u d i n g  t h e  j u d i c i a l  b e n c h ,  

44 w e r e  u n a n i m o u s  i n  h o l d i n g  t h e  o p i n i o n  t h a t  i n  t h i s  c o u n t r y  t h e r e  w a s  n o  r i g h t  o f  

44 d e l i v e r i n g  u p ,  i n d e e d  n o  m e a n s  o f  s e c u r i n g  p e r s o n s  a c c u s e d  o f  c r i m e s  c o m m i t t e d  i n  

44 f o r e i g n  c o u n t r i e s .  T h e  o t h e r  L a w  L o r d s  e n t i r e l y  c o n c u r r e d  i n  t h i s  [ o p i n i o n  (.Hansard's 
44 Parliamentary Debates, v o l .  L X . ,  p p .  3 1 7  t o  3 2 7 ) ,  a n d  t h e  l a w  i s  t h e  s a m e  i n  t h e  

44 U n i t e d  S t a t e s . ”

T o  t h e  l i k e  e f f e c t  a p p e a r s  a  p a s s a g e  a t  p a g e  1 8 1 : — 44 B u t  t h e  C r o w n  h a s  n o  

44 p o w e r  b y  i t s  p r e r o g a t i v e  a l o n e  t o  s e n d  a n y  o n e ,  w h e t h e r  h e  b e  a  s u b j e c t  o r  a n  a l i e n ,  

44 c o m p u l s o r i l y  o u t  o f  t h e  r e a l m .  I n  a  d e b a t e ,  h o w e v e r ,  i n  t h e  H o u s e  o f  L o r d s ,  i n  J u n e ,  

44 1 8 1 6 ,  o n  t h e  A l i e n  B i l l ,  w h i c h  w a s  i n t r o d u c e d  a t  t h e  r e s t o r a t i o n  o f  p e a c e ,  L o r d  E l l e n -  

44 b o r o u g h ,  C . J . ,  c o n t e n d e d  t h a t ,  a t  c o m m o n  l a w ,  t h e  C r o w n  h a s  t h e  r i g h t  b y  t h e  R o y a l  

44 p r e r o g a t i v e  t o  s e n d  a l l  a l i e n s  o u t  o f  t h e  k i n g d o m ,  a n d ,  t o  p r o v e  t h i s ,  h e  c i t e d  t h e  

44 p e t i t i o n  o f  t h e  m e r c h a n t s  o f  L o n d o n ,  i n  t h e  r e i g n  o f  E d w a r d  t h e  1 s t ,  p r a y i n g  t h a t  

44 M o n a r c h  t o  d o  s o  ( 3 4  Parliamentary Debates, 1 0 6 9 ) .  B u t  t h i s  i s  c e r t a i n l y  n o t  t h e  

44 l a w  o f  E n g l a n d . ”

T h i s  c o n c l u d e d  D r .  M a d d e n ’s  a d d r e s s .

The Attorney  - Gener al t h e n  a d d r e s s e d  t h e  C o u r t  f o r  t h e  d e f e n d a n t s .  H e  s a i d :  

M a y  i t  p l e a s e  y o u r  H o n o r s ,  I  s h a l l  f o l l o w  t h e  e x a m p l e  o f  m y  l e a r n e d  f r i e n d ,  D r .  

M a d d e n ,  a n d  s u b m i t  c e r t a i n  p r o p o s i t i o n s  t o  t h e  C o u r t  w h i c h  I  s h a l l  e n d e a v o u r  t o  m a i n 

t a i n  b y  p r e c e d e n t  a n d  b y  a u t h o r i t y ,  a n d  I  h a v e  n o  d o u b t  t h a t  t h e  C o u r t  w i l l  s h o w  m e  

t h e  s a m e  f a v o u r  a s  t h e y  d i d  t o  D r .  M a d d e n ,  b y  a l l o w i n g  m e  t o  f o l l o w  o u t  m y  a r g u m e n t  

i n  m y  o w n  w a y  a n d  a s  I  t h i n k  b e s t .  B e f o r e  s t a t i n g  m y  p r o p o s i t i o n s ,  I  w o u l d  w i s h  t o  

d i r e c t  t h e  C o u r t ’s  a t t e n t i o n  t o  t h e  p a r t i c u l a r  q u e s t i o n  r a i s e d  h e r e  o n  t h e  p l e a d i n g s .  I t
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h a s  b e e n  s t a t e d  b y  D r .  M a d d e n ,  b u t  I  w i s h  t o  c a l l  t h e  a t t e n t i o n  o f  t h e  C o u r t  t o  i t  a g a i n .  

T h e  a c t i o n  i s  s u b s t a n t i a l l y  f o r  p r e v e n t i n g  t h e  p l a i n t i f f  f r o m  l a n d i n g ,  h e  b e i n g  a

f o r e i g n e r .  T h e  d e f e n c e  o n  w h i c h  o u r  a r g u m e n t s  a r e  b a s e d  i s  a s  f o l l o w s :___ P a r a g r a p h

4  f i r s t  s e t s  o u t  t h a t  t h e  p l a i n t i f f  c a m e  i n  t h e  Afghan , a  s h i p  o f  1 , 4 3 9  t o n s ,  w h i c h  

h a d  2 6 8  C h i n e s e  o n  b o a r d  w h e n  s h e  w a s  o n l y  e n t i t l e d  t o  c a r r y  f o u r t e e n .  T h i s  i s  i n t r o 

d u c t o r y  t o  t h e  s u b s t a n t i a l  p a r t  o f  t h e  d e f e n c e .  I t  i s  a  s t a t e m e n t  t h a t  t h a t  s h i p  c a m e  

h e r e  i n  v i o l a t i o n  o f  t h e  l a w ,  a n d  i n  s u p p o r t  o f  i t  I  w o u l d  r e f e r  y o u r  H o n o r s  t o  t h e  

“ C h i n e s e  A c t  1 8 8 1 . ”  I t  i s  a n  a m e n d m e n t  o f  t h e  A c t  o f  1 8 6 5 ,  a n d  s e c t i o n  2  s a y s :— “  I f  

“  a n y  v e s s e l  h a v i n g  o n  b o a r d  a  g r e a t e r  n u m b e r  o f  i m m i g r a n t s  ( w i t h i n  t h e  m e a n i n g  

o f  t h e  A c t  K o .  2 5 9 )  t h a n  i n  t h e  p r o p o r t i o n  o f  o n e  s u c h  i m m i g r a n t  t o  e v e r y  h u n d r e d  

“  t o n s  o f  t h e  t o n n a g e  o f  s u c h  v e s s e l  s h a l l  a r r i v e  a t  a n y  t i m e  i n  a n y  p o r t  i n  V i c t o r i a ,  t h e  

“  o w n e r  m a s t e r  o r  c h a r t e r e r  o f  s u c h  v e s s e l  s h a l l  b e  l i a b l e  o n  c o n v i c t i o n  t o  a  p e n a l t y  

“  o f  o n e  h u n d r e d  p o u n d s  f o r  e a c h  i m m i g r a n t  s o  c a r r i e d  i n  e x c e s s  o f  t h e  f o r e g o i n g  l i m i 

t a t i o n . ”  S o  t h a t  w e  s t a r t  w i t h  t h i s , — t h a t  t h e  p l a i n t i f f  c a m e  h e r e  i n  v i o l a t i o n  o f  t h e  l a w ; 

h e  w a s  o n e  o f  a  p a r t y  o f  p e r s o n s  w h o  “ a r r i v e d ”  i n  o u r  p o r t  d e f y i n g  t h e  l a w .  T h e  

s t a t e m e n t  o f  d e f e n c e  t h e n  g o e s  o n  t o  s a y :— “  A n d  t h e  d e f e n d a n t  f u r t h e r  s a y s  t h a t  h e  

“  h a d  r e c e i v e d  i n s t r u c t i o n s  p r e v i o u s  t o  t h e  a r r i v a l  o f  t h e  s a i d  s h i p  f r o m  t h e  C o m -  

“  m i s s i o n e r  o f  T r a d e  a n d  C u s t o m s ,  a s  a n d  b e i n g  t h e  r e s p o n s i b l e  M i n i s t e r  o f  t h e  C r o w n  

“  f o r  t h e  C o l o n y  o f  V i c t o r i a  c h a r g e d  a n d  e n t r u s t e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w s  

“  o f  t h e  s a i d  c o l o n y  r e l a t i n g  t o  t h e  C u s t o m s  a n d  i m m i g r a t i o n ,  t h a t  t h e r e  w a s  a n  a p p r e -  

“  h e n s i o n  o n  t h e  p a r t  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  t h e  s a i d  c o l o n y  t h a t  a  l a r g e  

“  i n f l u x  o f  C h i n e s e  i n t o  t h e  s a i d  c o l o n y  w a s  i m m i n e n t ,  a n d  t h a t  i n  t h e  o p i n i o n  o f  t h e  

“  s a i d  M i n i s t e r  o f  t h e  s a i d  G o v e r n m e n t  s u c h  i n f l u x  w o u l d  b e  a  d a n g e r  a n d  m e n a c e  t o  

“  t h e  s a i d  c o l o n y ,  and to the public peace thereof, a n d  t o  H e r  M a j e s t y ’s  s u b j e c t s  

“  r e s i d i n g  t h e r e i n ,  a n d  w o u l d  b e  i n  a  h i g h  d e g r e e  d e t r i m e n t a l  t o  t h e i r  i n t e r e s t s ; a n d  

“  t h a t  i n  t h e  o p i n i o n  o f  t h e  s a i d  M i n i s t e r  a n d  H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t  i t  w a s  

“  f o r  t h e  a d v a n t a g e  o f  t h e  s a i d  s u b j e c t s  s o  r e s i d i n g  i n  t h e  s a i d  c o l o n y  t h a t  s u c h  i n f l u x  

“  s h o u l d  b e  p r e v e n t e d ,  a n d  n o  f u r t h e r  C h i n e s e  o t h e r  t h a n  s u c h  a s  a r e  B r i t i s h  s u b j e c t s  

“  s h o u l d  b e  a l l o w e d  t o  e n t e r  t h e  s a i d  c o l o n y ; a n d  t h a t  t h e  s a i d  M i n i s t e r  a n d  H e r  

“  M a j e s t y ’s  G o v e r n m e n t  h a d  d e t e r m i n e d  t o  r e f u s e  t o  p e r m i t  a n y  C h i n e s e  o t h e r  t h a n  

“  s u c h  a s  w e r e  B r i t i s h  s u b j e c t s  t o  l a n d  o r  e n t e r  t h e  s a i d  c o l o n y ,  a n d  s u c h  i n s t r u c t i o n s  

“  o p i n i o n s ,  a n d  d e t e r m i n a t i o n  h a d  b e e n  b e f o r e  t h e  c o m m i t t i n g  o f  t h e  s a i d  g r i e v a n c e  b y  

“  t h e  s a i d  M i n i s t e r  a n d  G o v e r n m e n t  c o m m u n i c a t e d  t o  t h e  d e f e n d a n t .  W h e r e f o r e  t h e  

“  d e f e n d a n t ,  i n  o b e d i e n c e  t o  s u c h  i n s t r u c t i o n s  a n d  d e t e r m i n a t i o n  a s  s u c h  o f f i c e r  o f  H e r  

“  M a j e s t y ’s  C u s t o m s  a s  h e r e i n b e f o r e  m e n t i o n e d ,  b y  c o m m a n d  o f  o u r  L a d y  t h e  Q u e e n ,  

“  r e f u s e d  t o  p e r m i t  t h e  p l a i n t i f f  t o  l a n d  i n  t h e  s a i d  c o l o n y  o f  V i c t o r i a ,  a n d  h i n d e r e d  

“  a n d  p r e v e n t e d  h i m  f r o m  s o  l a n d i n g ,  a n d  w h o l l y  d e c l i n e d  a n d  r e f u s e d  t o  r e c e i v e  t h e  

“  s a i d  s u m  o f  £ 1 0  m e n t i o n e d  i n  t h e  f o u r t h  p a r a g r a p h  o f  t h e  s t a t e m e n t  o f  c l a i m .  A n d  

“  t h e  d e f e n d a n t  f u r t h e r  s a y s  t h a t  h i s  s a i d  a c t s  i n  s o  w h o l l y  r e f u s i n g  t o  p e r m i t  t h e  

“  s a i d  p l a i n t i f f  t o  l a n d  i n  V i c t o r i a ,  a n d  i n  s o  h i n d e r i n g  a n d  p r e v e n t i n g  h i m  f r o m  

u l a n d i n g ,  a n d  i n  r e f u s i n g  t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0  a s  a f o r e s a i d ,  w e r e  b y  h i m  

“  s u b s e q u e n t l y  r e p o r t e d  a n d  c o m m u n i c a t e d  t o  H e r  M a j e s t y ’s  s a i d  r e s p o n s i b l e  M i n -  

“  i s t e r s ,  a n d  w e r e  b y  h i m  a n d  b y  H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t  r a t i f i e d  a n d  

u  a p p r o v e d  o f  a s  b e i n g  a c t s  o f  S t a t e  p o l i c y . ”

T h a t  i s  a  s t a t e m e n t  t h a t  t h e  C h i n e s e  w e r e  p r e v e n t e d  f r o m  l a n d i n g  i n  d e f e n c e  o f  

t h e  p u b l i c  p e a c e  o f  t h e  c o u n t r y .  T h e  l a s t  p a r a g r a p h  o f  t h e  s t a t e m e n t  r a i s e s  t h e  q u e s t i o n  

o f  a n  a c t  o f  S t a t e ,  b u t  t h a t  t o  a  g r e a t  e x t e n t  r e s t s  o n  w h a t  g o e s  b e f o r e ,  n a m e l y ,  t h a t  

t h i s  f o r e i g n e r  a n d  h i s  2 6 7  f r i e n d s  w e r e  p r o h i b i t e d  f r o m  l a n d i n g  b y  t h e  G o v e r n m e n t  o f  

V i c t o r i a  i n  d e f e n c e  o f  t h e  p u b l i c  p e a c e .  T h e  a n s w e r  t o  t h a t ,  o n  w h i c h  t h e  i s s u e  a r i s e s ,  

i s  t h i s : — “ T h e  p l a i n t i f f  w i l l  o b j e c t  t h a t  p a r a g r a p h  4  i s  n o  d e f e n c e ,  a s  e v e n  H e r  

u  M a j e s t y ’s  s a i d  M i n i s t e r  o r  s a i d  G o v e r n m e n t  c o u l d  n o t  l e g a l l y  p r e v e n t  t h e  p l a i n t i f f  

u f r o m  l a n d i n g . ”  S o  t h e  i s s u e  b e f o r e  t h e  C o u r t  i s  w h e t h e r  t h e  G o v e r n m e n t  o f  t h i s  

c o u n t r y  c a n  i n  n o  c a s e  a n d  f o r  n o  p u r p o s e  p r e v e n t  f o r e i g n e r s  f r o m  l a n d i n g  h e r e .  H a v e  

f o r e i g n e r s  a  l a w f u l  r i g h t  t o  l a n d  h e r e  a g a i n s t  t h e  w i l l  o f  t h e  G o v e r n m e n t  a n d  w h a t e v e r  

p u b l i c  r e a s o n s  t h e  G o v e r n m e n t  m a y  h a v e  t o  p r o h i b i t  t h e m  f r o m  l a n d i n g  ? M y  l e a r n e d  

f r i e n d  s a y s  t h e y  h a v e ; I  s a y  t h e y  h a v e  n o t .  C e r t a i n l y ,  i f  t h e  p o s i t i o n  t a k e n  u p  b y  

m y  l e a r n e d  f r i e n d  i s  l e g a l l y  c o r r e c t ,  i t  w o u l d  l e a d  t o  v e r y  s e r i o u s  p r a c t i c a l  c o n s e 

q u e n c e s .  I t  w o u l d  d e p r i v e  t h r e e - f o u r t h s  o f  t h e  B r i t i s h  e m p i r e  w h i c h  e n j o y s  r e s p o n 

s i b l e  G o v e r n m e n t  o f  a  r i g h t  w h i c h  I  s h a l l  c l e a r l y  s h o w  t h e  C o u r t  b e l o n g s  t o  e v e r y  

n a t i o n — t h a t  o f  e x c l u d i n g  f o r e i g n e r s .  D r .  M a d d e n  a r g u e d  a t  c o n s i d e r a b l e  l e n g t h ,  a n d  

s t a t e d  m a n y  c a s e s  w i t h  r e g a r d  t o  e x p e l l i n g  a l i e n s  a n d  d e a l i n g  w i t h  a l i e n s  i n  t h e  

c o u n t r y ,  b u t  t h e  p a r t i c u l a r  i s s u e  b e f o r e  t h e  C o u r t  i s  w h e t h e r  f o r  p u b l i c  r e a s o n s  t h e



G o v e r n m e n t  h e r e  m a y  p r o h i b i t  f r o m  e n t e r i n g  a  f o r e i g n e r  w h o  m a y  b e  b e l i e v e d  t o  b e  

d a n g e r o u s .  I  s a y ,  i f  m y  f r i e n d ’s  c o n t e n t i o n  i s  r i g h t ,  i t  w o u l d  l e a d  t o  v e r y  s e r i o u s  p r a c 

t i c a l  c o n s e q u e n c e s .  A s  h a s  b e e n  a s k e d ,  c a n  y o u  p r e v e n t  F r e n c h  c o n v i c t s  f r o m  l a n d 

i n g  ?  M y  f r i e n d  s a y s  n o ,  y o u  m u s t  g e t  a n  A c t  o f  P a r l i a m e n t ,  n o  m a t t e r  w h a t  m a y  

b e  t h e  d a n g e r  t o  t h e  c o u n t r y .  I f  F r e n c h  c o n v i c t s  w e r e  s e n t  t o  V i c t o r i a  a n d  t h e  

G o v e r n m e n t  p r e v e n t e d  t h e m  f r o m  l a n d i n g ,  a c c o r d i n g  t o  m y  l e a r n e d  f r i e n d ,  t h e  G o v e r n 

m e n t  w o u l d  b e  d o i n g  a n  u n l a w f u l  a c t ,  a n d  e v e r y  o n e  o f  t h e s e  c o n v i c t s  w o u l d  h a v e  a  

r i g h t  o f  a c t i o n  i n  o u r  C o u r t s .

Mr. Justice Williams.— I  p u t  t h a t  q u e s t i o n  t o  D r .  M a d d e n ,  a n d  h i s  a n s w e r  

w a s  t h a t  t h e  G o v e r n m e n t  c o u l d  n o t  p r e v e n t  F r e n c h  c o n v i c t s  f r o m  l a n d i n g  e x c e p t  b y  

A c t  o f  P a r l i a m e n t .

The Attorney-General.— T h e  p o i n t  i s :  C a n  t h e  G o v e r n m e n t  d o  i t  l a w f u l l y

a s  a n  a c t  o f  t h e  E x e c u t i v e  ?  P a r l i a m e n t  m a y  o r  m a y  n o t  b e  s i t t i n g .

The Chief Justice.— D r .  M a d d e n  a d m i t t e d  t h a t  i t  w a s  t h e  d u t y  o f  t h e  G o v e r n 

m e n t  t o  v i o l a t e  t h e  l a w  o n  e x t r e m e  o c c a s i o n s .

Dr. Madden.— T r u s t i n g  t h a t  B i l l s  o f  I n d e m n i t y  w o u l d  b e  p a s s e d  a f t e r w a r d s .  

I n  c a s e s  o f  t u m u l t  a n d  i n v a s i o n ,  t h e  G o v e r n m e n t  m a y  r e s o r t  t o  a n y  i l l e g a l i t y .

The Attorney-General.— N o  d o u b t  a n  A c t  o f  P a r l i a m e n t  c a n  d o  a n y t h i n g .  

B u t  t h e  p o i n t  I  w a n t  t o  d r a w  a t t e n t i o n  t o  i s  t h i s — i f  s u c h  a  c a s e  w e r e  t o  a r i s e ,  w o u l d  

i t  b e  unlawful f o r  t h e  G o v e r n m e n t  t o  p r o h i b i t  t h e  l a n d i n g  o f  t h e  c o n v i c t s  ?  T h e  

q u e s t i o n  i s  w h e t h e r  i t  w o u l d  b e  l a w f u l  f o r  t h e  G o v e r n m e n t  t o  s a y  y o u  c a n n o t  l a n d .  I  

s a y  i t  w o u l d  b e  l a w f u l .  M y  f r i e n d  s a y s  i t  w o u l d  b e  u n l a w f u l .

Mr. Justice Holroyd.— D o  y o u  d r a w  n o  d i s t i n c t i o n  b e t w e e n  e n t e r i n g  t h e  w a t e r s  

o f  t h e  c o l o n y  a n d  l a n d i n g  ?
The Attorney-General.— O h ,  c e r t a i n l y ,  b u t  I  s a y  w e  a r e  e n t i t l e d  t o  p r e v e n t  

t h e m  l a n d i n g .  T h a t  i s  t h e  q u e s t i o n  o n  t h e  p l e a d i n g s .

Mr. Justice Holroyd.— T h e  q u e s t i o n  i s  w h e t h e r  y o u  h a d  a  r i g h t  t o  p r e v e n t  

t h e m  l a n d i n g .
The Attorney-General.— C e r t a i n l y ,  a n d  I  a m  n o w  o n l y  a s k i n g  t h e  C o u r t  t o  c o n 

s i d e r  w h a t  w o u l d  b e  t h e  r e s u l t  i f  w e  h a v e  n o  s u c h  r i g h t .  T h e  a c t i o n  o f  t h e  G o v e r n 

m e n t  h e r e  i n  s t o p p i n g  s u c h  m e n  f r o m  l a n d i n g  w o u l d  b e  a  b r e a c h  o f  t h e  l a w ,  a c c o r d i n g  

t o  m y  l e a r n e d  f r i e n d .  T o  p u t  a n o t h e r  i l l u s t r a t i o n .  M a n y  m i g h t  b e  s u g g e s t e d .  S u p p o s e  

t h e  G o v e r n m e n t  o f  t h i s  c o u n t r y  h a d  n o t i c e  f r o m  t h e  I m p e r i a l  G o v e r n m e n t  t h a t  w a r  w a s  

a b o u t  t o  b e  d e c l a r e d  b e t w e e n  E n g l a n d  a n d  R u s s i a ,  a n d  a  w e e k  a f t e r w a r d s  a  s h i p l o a d  o f  

R u s s i a n s  a r r i v e d  a n d  p r o p o s e d  t o  l a n d  a n d  s e t t l e  a t  t h e  H e a d s ,  w h e r e  o u r  b a t t e r i e s  a r e ; 

t h e  q u e s t i o n  i s  w h e t h e r  i t  w o u l d  b e  l a w f u l  o r  u n l a w f u l  f o r  t h e  G o v e r n m e n t  t o  p r e v e n t  

t h e m  f r o m  l a n d i n g .  M y  l e a r n e d  f r i e n d  s a y s  t h a t  i t  w o u l d  b e  u n l a w f u l .  I  s a y  t h a t  i s  

n o t  s o ,  a n d  I  s h a l l  s u b m i t  t o  t h e  C o u r t  s o m e  p r o p o s i t i o n s  w h i c h  I  s h a l l  e n d e a v o u r  t o  

m a i n t a i n .  I n  t h e  f i r s t  p l a c e ,  I  s h a l l  s u b m i t  t h a t  e v e r y  n a t i o n  h a s  a  s o v e r e i g n  r i g h t  t o  

p r e v e n t  a l i e n s  o r  f o r e i g n e r s  e n t e r i n g  i t s  d o m i n i o n s  ; I  s h a l l ,  s e c o n d l y ,  s u b m i t  t h a t  t h i s  

s o v e r e i g n  r i g h t  o f  n a t i o n s  i s ,  u n d e r  t h e  E n g l i s h  C o n s t i t u t i o n ,  v e s t e d  i n  t h e  Q u e e n  ; a n d  

I  s h a l l ,  t h i r d l y ,  m a i n t a i n  t h a t  t h a t  s o v e r e i g n  r i g h t  o r  p r e r o g a t i v e  o f  t h e  Q u e e n  i s  

e x e r c i s e d  i n  a n d  f o r  V i c t o r i a  u n d e r  a d v i c e  o f  H e r  M a j e s t y ’s  M i n i s t e r s  f o r  V i c t o r i a .  

O f  c o u r s e ,  I  s t r i c t l y  c o n f i n e  m y  a r g u m e n t  t o  m a t t e r s  l o c a l  t o  V i c t o r i a .  I  s a y  t h a t ,  w h e n 

e v e r  t h a t  p r e r o g a t i v e  i s  e x e r c i s e d  i n  m a t t e r s  s t r i c t l y  l o c a l  t o  V i c t o r i a ,  i t  i s  e x e r c i s e d  i n  

a n d  t h r o u g h  H e r  M a j e s t y ’s  G o v e r n m e n t  o f  V i c t o r i a .  T h e n  t h e r e  i s  t h e  f o u r t h  v i e w  

o f  t h e  c a s e ,  t h a t  t h e  A c t  c o m p l a i n e d  o f  w a s  a n  a c t  o f  S t a t e  p o l i c y .  I t  i s  m i x e d  u p  

i n  t h e  p r e v i o u s  p r o p o s i t i o n s ,  b u t  i t  i s  n o t  a l t o g e t h e r  t h e  s a m e ,  a n d  I  s h a l l  d e a l  w i t h  

i t  a f t e r w a r d s .  N o w  t h e  f i r s t  p o i n t  w h i c h  I  h a v e  t o  e s t a b l i s h  i s  t h a t  e v e r y  n a t i o n  h a s  

a n  u n d o u b t e d  r i g h t  t o  p r o h i b i t  f o r e i g n e r s  e n t e r i n g  i t s  t e r r i t o r y  o r  t o  e x p e l  t h e m .  I  d o  

n o t  m e a n  t h e  p o w e r  t o  d o  i t  ( f o r  a  n a t i o n ,  i f  i t  i s  s t r o n g  e n o u g h ,  c a n  d o  a n y  t h i n g ) ,  b u t  

I  s a y  t h e  l a w f u l  r i g h t ,  a c c o r d i n g  t o  t h e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  l a w .  T h a t  i s  a  r i g h t  

v e s t e d  i n  e v e r y  S o v e r e i g n  S t a t e  s o m e w h e r e — i n  s o m e  o r g a n  o f  i t s  G o v e r n m e n t .  T h e r e  i s  

p l e n t y  o f  a u t h o r i t y  o n  t h a t  p o i n t .  I  d o  n o t  t h i n k  m y  f r i e n d  w i l l  d i s p u t e  i t .  I n  K e n t ’s  “  C o m -  

“  m e n t a r i e s  o f  A m e r i c a n  L a w , ”  v o l .  1 ,  p .  3 7 ,  i t  i s  l a i d  d o w n :— u  E v e r y  n a t i o n  i s  b o u n d  

“  i n  t i m e  o f  p e a c e  t o  g r a n t  a  p a s s a g e  f o r  l a w f u l  p u r p o s e s  o v e r  l a n d s ,  r i v e r s ,  a n d  s e a s  t o  

F  t h e  p e o p l e  o f  o t h e r  S t a t e s  w h e n e v e r  i t  c a n  b e  p e r m i t t e d  w i t h o u t  i n c o n v e n i e n c e  ; a n d  

“  b u r t h e n s o m e  c o n d i t i o n s  o u g h t  n o t  t o  b e  a n n e x e d  t o  t h e  t r a n s i t  o f  p e r s o n s  a n d  p r o p e r t y .  

“ I f ,  h o w e y e r ^  a n y  G o v e r n m e n t  d e e m s  t h e  i n t r o d u c t i o n  o f  f o r e i g n e r s  o r  t h e i r  m e r c h a n 

d i s e  i n j u r i o u s  t o  t h e  i n t e r e s t s  o f  t h e i r  o w n  p e o p l e ,  t h e y  a r e  a t  l i b e r t y  t o  w i t h h o l d  t h e  

“  i n d u l g e n c e .  T h e  e n t r y  o f  f o r e i g n e r s  a n d  t h e i r  e f f e c t s  i s  n o t  a n  a b s o l u t e  r i g h t ,  b u t  

“  o n l y  o n e  o f  i m p e r f e c t  o b l i g a t i o n ,  a n d  i t  i s  s u b j e c t  t o  t h g  d i s c r e t i o n  o f  t h e  G o v e r n m e n t
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“ w h i c h  t o l e r a t e s  i t . ”  I n  P h i l l i m o r e ’s  “ I n t e r n a t i o n a l  L a w , ”  v o l .  4 ,  p .  2 ,  t h e r e  i s  a n  e x t r a c t

f r o m  “ R u t h e r f o r d ’s  I n s t i t u t e  o f  N a t u r a l  L a w , ”  w h i c h  i s  t o  t h i s  e f f e c t :  “  C i v i l  l a w s

“  w h e n  t h e y  c a u s e l e s s l y  a n d  u n r e a s o n a b l y  e x c l u d e  f o r e i g n e r s ,  e i t h e r  f r o m  c o m i n g  i n t o  

“  t h e  t e r r i t o r i e s  a t  a l l ,  o r  f r o m  t r a d i n g  t h e r e ,  a r e  i n h o s p i t a b l e  ; b u t  t h e s e  i n h o s p i t a b l e  

“  c i v i l  l a w s  a r e  n o t  o t h e r w i s e  c o n t r a r y  t o  t h e  l a w s  o f  n a t i o n s  t h a n  a s  t h i s  l a w ,  l i k e  t h e  

“  g e n e r a l  l a w  o f  n a t u r e ,  e n j o i n s  t h e  d u t i e s  o f  h u m a n i t y  a n d  b e n e v o l e n c e .  E v e r y  n a t i o n  

“ h a s  b y  t h e  l a w  o f  n a t i o n s ,  a s  e v e r y  i n d i v i d u a l  h a s  b y  t h e  l a w  o f  n a t u r e ,  a  r i g h t  t o  

“ j u d g e  f o r  i t s e l f  h o w  f a r  i t s  i n t e r c o u r s e ,  c i t h e r  o f  t h e  c o m m e r c i a l  o r  o f  t h e  f r i e n d l y  

“  s o r t ,  i s  l i k e l y  t o  b e  d e t r i m e n t a l  t o  i t s e l f ; s o  t h a t  t o  c u t  o f f  e i t h e r  o r  b o t h  s o r t s  o f  i n t e r -  

“  c o u r s e  w i l l  b e  n o  a c t  o f  i n j u s t i c e ,  t h o u g h  i t  w i l l  b e  w r o n g  i f  i t  i s  d o n e  c a u s e l e s s l y .  A  

“  n a t i o n  h a s  a  m o r a l  p o w e r  t o  w i t h h o l d  i t s  b e n e v o l e n c e ,  a n d  t h e y  f r o m  w h o m  i t  i s  

“ w i t h h e l d  u n r e a s o n a b l y ,  t h o u g h  t h e y  a r e  n o t  t r e a t e d  f r i e n d l y ,  a r e  n o t  i n j u r e d . ”  T h a t  

i s  a  c l e a r  s t a t e m e n t  o f  w h a t  i s  l a w ,  a s  a p a r t  f r o m  a  m o r a l  b e n e v o l e n t  o b l i g a t i o n .  

I  w i l l  c i t e  o n e  o r  t w o  o t h e r  a u t h o r i t i e s .  I n  P h i l l i m o r e ’s  “ I n t e r n a t i o n a l  L a w , ”  v o l .  1 ,  

s e c t i o n  2 2 0 ,  p .  2 6 0 ,  t h e r e  i s  t h i s  p a s s a g e : —

“ I t  i s  a  r e c e i v e d  m a x i m  o f  i n t e r n a t i o n a l  l a w  t h a t  t h e  G o v e r n m e n t  o r  a  S t a t e  

“  m a y  p r o h i b i t  t h e  e n t r a n c e  o f  s t r a n g e r s  i n t o  a  c o u n t r y ,  a n d  m a y  t h e r e f o r e  r e g u l a t e  t h e  

“  c o n d i t i o n s  u n d e r  w h i c h  t h e y  s h a l l  b e  a l l o w e d  t o  r e m a i n  i n  i t ,  o r  m a y  r e q u i r e  o r  

“  c o m p e l  t h e i r  d e p a r t u r e  f r o m  i t . ”

; V a t t e l ,  i n  t h e  “ L a w  o f  N a t i o n s , ”  b o o k  2 ,  c l i a p .  7 ,  p a g e  1 6 9 ,  s a y s :—

“ T h e  S o v e r e i g n  m a y  f o r b i d  t h e  e n t r a n c e  o f  h i s  t e r r i t o r y  e i t h e r  t o  f o r e i g n e r s  i n  

“ g e n e r a l ,  o r  i n  p a r t i c u l a r  c a s e s ,  o r  t o  c e r t a i n  p e r s o n s ,  o r  f o r  c e r t a i n  p a r t i c u l a r  p u r p o s e s ,  

“  a c c o r d i n g  a s  h e  m a y  t h i n k  i t  a d v a n t a g e o u s  t o  t h e  S t a t e . ”

T h e s e  a r e  a l l  t h e  a u t h o r i t i e s  I  s h a l l  t r o u b l e  y o u r  H o n o r s  w i t h ,  a n d  I  t h i n k  I  m a y  

a s s u m e  t h a t ,  a c c o r d i n g  t o  i n t e r n a t i o n a l  l a w ,  t h e r e  i s  a  r i g h t  w i t h  e v e r y  n a t i o n  t o  f o r b i d  

f o r e i g n e r s  t o  e n t e r — t h a t ,  i n  f a c t ,  t h e  o l d  p r i n c i p l e  o f  E n g l i s h  l a w  t h a t  “  a n  E n g l i s h m a n ’s  

“ h o u s e  i s  h i s  c a s t l e , ”  a p p l i e s  i n  n a t i o n a l  l a w  t o  t h e  c i t i z e n ’s  c o u n t r y .  O u r  c o u n t r y  i s  

n o t '  a  n o - m a n ’s  l a n d ,  w h e r e  o n e  h a s  j u s t  a s  g o o d  a  r i g h t  t o  c o m e  a s  a n o t h e r .  F u r t h e r ,  

t h i s  n a t i o n a l  r i g h t  i s  e x e r c i s e d  i n  e v e r y  p a r t  o f  t h e  w o r l d .  v T h e  p a s s p o r t  s y s t e m  i n  

E u r o p e  i s  a n  e x e r c i s e  o f  t h i s  r i g h t .  O n l y  l a t e l y  w e  h a v e  l e a r n e d ,  t h r o u g h  t h e  p u b l i c  

p r e s s ,  t h a t  G e r m a n y  h a s  p r o h i b i t e d  F r e n c h m e n  f r o m  g o i n g  i n t o  A l s a c e  a n d  L o r r a i n e ,  

u n l e s s  u n d e r  c e r t a i n  c o n d i t i o n s .  T h e  U n i t e d  S t a t e s  h a v e  b e e n  e x p e l l i n g  a n d  s e n d i n g  

b a c k  E n g l i s h  p a u p e r s .  W e  a r e  a w a r e  t h a t  i n  C h i n a  t h e  r u l e  h a s  l o n g  b e e n  m a i n 

t a i n e d  t h a t  n o  E n g l i s h m a n  s h a l l  g o  b e y o n d  t h e  b o u n d s  s e t  f o r t h  i n  t h e  t r e a t y ,  

a n d  a n y  E n g l i s h m a n  g o i n g  b e y o n d  i s  s u b j e c t  t o  t h r e e  m o n t h s ’ i m p r i s o n m e n t .  I  

w o u l d  r e m a r k  h e r e  t h a t  m y  l e a r n e d  f r i e n d ,  D r .  M a d d e n ,  y e s t e r d a y  a s c r i b e d  t h i s  

p r e r o g a t i v e  t o  t h e  p e a c e  a n d  w a r  p r e r o g a t i v e ;  b u t ,  w i t h  g r e a t  r e s p e c t  t o  h i m ,  I  w o u l d  

s a y  t h a t  t h i s  i s  n o t  s o .  T h e  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  o f  E n g l a n d  t o  p r o h i b i t  

f o r e i g n e r s  e n t e r i n g  d o e s  n o t  a r i s e  f r o m  t h e  p e a c e  a n d  w a r  p r e r o g a t i v e .  I t  r e s t s  o n  t h e  

n a t i o n a l  r i g h t  o f  w h i c h  I  h a v e  b e e n  s p e a k i n g .  E v e r y  n a t i o n  h a s  t h e  r i g h t  t o  p r o h i b i t  

f o r e i g n e r s  c o m i n g  i n t o  t h e  c o u n t r y ,  a n d  i n  t h e  E n g l i s h  C o n s t i t u t i o n  t h a t  r i g h t  i s  v e s t e d  

i n  t h e  Q u e e n .  I t  i s  t r u e  t h a t  s e v e r a l  t e x t - b o o k  w r i t e r s  d o  i n c l u d e  t h i s  p r e r o g a t i v e  a s  a  

m a t t e r  o f  t o p o g r a p h i c a l  a r r a n g e m e n t  i n  t h e  p r e r o g a t i v e  o f  p e a c e  a n d  w a r ,  b e c a u s e  i n  

w a r  i t  i s  m o s t  f r e q u e n t l y  e x e r c i s e d ; b u t  t h e  f o u n d a t i o n  o f  t h e  p r e r o g a t i v e  i s  t h e  r i g h t  

o f  e v e r y  c o u n t r y  t o  k e e p  i t s  e m p i r e  t o  i t s e l f ,  a n d  I  s a y  t h a t ,  a c c o r d i n g  t o  t h e  i n t e r n a l  

l a w  o f  E n g l a n d ,  i t  i s  t h e  p r e r o g a t i v e  r i g h t  o f  t h e  S o v e r e i g n .  I  s h a l l  n o w  e n d e a v o u i  

t o  p r o v e  t h a t .  I  s a y  t h a t  i t  i s  v e s t e d  i n  e v e r y  n a t i o n ,  a n d  t h a t  i n  t h e  E n g l i s h  C o n 

s t i t u t i o n  i t  i s  a  p r e r o g a t i v e  o f  t h e  S o v e r e i g n .  M y  l e a r n e d  f r i e n d  c i t e d  t w o  a u t h o r i t i e s ,  

w h i c h ,  h o w e v e r ,  h e  t r e a t e d  r a t h e r  l i g h t l y .  F i r s t ,  t h e r e  w a s  t h a t  p a s s a g e  f r o m  C h i t t y ,  

o n  “  P r e r o g a t i v e s , ”  w h i c h  c l e a r l y  s t a t e s  i t  i s  a  p r e r o g a t i v e  o f  t h e  C r o w n .  T h e n  

t h e r e  i s  t h e  a u t h o r i t y  o f  B l a c k s t o n e .  I n  v o l .  1 o f  t h e  e d i t i o n  o f  1 8 4 4 ,  p a g e  2 5 9 ,  o f  

“  R l a c k s t o n e ’s  C o m m e n t a r i e s , ”  i t  i s  s t a t e d :—
“  U p o n  e x a c t l y  t h e  s a m e  r e a s o n  s t a n d s  t h e  p r e r o g a t i v e  o f  g r a n t i n g  s a f e - c o n  

“  d u c t s ,  w i t h o u t  w h i c h ,  b y  t h e  l a w  o f  n a t i o n s ,  n o  m e m b e r  o f  o n e  s o c i e t y  h a s ^  a  r i g h t  t o  

“  i n t r u d e  i n t o  a n o t h e r ,  a n d ,  t h e r e f o r e ,  P u f f e n d o r f f  v e r y  j u s t l y  r e s o l v e s  t h a t  i t  i s  l e f t  i n  

“ t h e  p o w e r  o f  a l l  S t a t e s  t o  t a k e  s u c h  m e a s u r e s  a b o u t  t h e  a d m i s s i o n  o f  s t r a n g e r s  a s  

“  t h e y  t h i n k  c o n v e n i e n t ;  t h o s e  b e i n g  e v e n  e x c e p t e d  w h o  a r e  d r i v e n  o n  t o  t h e  c o a s t  b y  

“  n e c e s s i t y ,  o r  b y  a n y  c a u s e  t h a t  d e s e r v e s  p i t y  o r  c o m p a s s i o n .  G r e a t  t e n d e r n e s s  i s  

“  s h o w n  b y  o u r  l a w s  n o t  o n l y  t o  f o r e i g n e r s  i n  d i s t r e s s  ( a s  w i l l  a p p e a r  w h e n  w e  c o m e  

“  t o  s p e a k  o f  s h i p w r e c k s ) ,  b u t  w i t h  r e g a r d  a l s o  t o  t h e  a d m i s s i o n  o f  s t r a n g e r s  w h o  c o m e  

“ s p o n t a n e o u s l y .  F o r  s o  l o n g  a s  t h e i r  n a t i o n  c o n t i n u e s  a t  p e a c e  w i t h  o u r s ,  a n d  t h e v



u t h e m s e l v e s  b e h a v e  p e a c e a b l y ,  t h e y  a r e  u n d e r  t h e  K i n g ’s  p r o t e c t i o n ; t h o u g h  l i a b l e  t o  

u b e  s e n t  h o m e  w h e n e v e r  t h e  K i n g  s e e s  o c c a s i o n . ”

N o w  m y  l e a r n e d  f r i e n d  a l l u d e d  t o  L o r d  E l d o n ’s  o p i n i o n ,  a n d  I  i n t e n d  t o  r e f e r  

t o  i t  t o o .  M y  l e a r n e d  f r i e n d  s e e m e d  t o  t r e a t  L o r d  E l d o n ’s  o p i n i o n  i n  r a t h e r  a n  o f f 

h a n d  m a n n e r ,  b u t  I  t h i n k  h e  w i l l  b e  t h e  f i r s t  t o  a d m i t  t h a t  w e  c o u l d  n o t  g e t  a  h i g h e r  

a u t h o r i t y  o n  a n y  b r a n c h  o f  t h e  l a w ,  a n d  I  r e l y  s t r o n g l y  o n  h i s  r e m a r k s  a s  s h o w i n g  t h a t  

t h e  p r e r o g a t i v e  e x i s t e d  a n d  a s  e x p l a i n i n g  t h e  m e a n i n g  o f  t h e  A l i e n  A c t s ,  w h i c h  1 s h a l l  

c o m e  t o  d e a l  w i t h  a f t e r w a r d s .  H e  w a s  s u p p o r t i n g  t h e  A l i e n  B i l l ,  a n d  h e  a r g u e d  t h a t  

m a c h i n e r y  w a s  w a n t e d  i n  o r d e r  t h a t  t h e  p r e r o g a t i v e  m i g h t  b e  e x e r c i s e d  o f  s e n d i n g  

a l i e n s  o u t  o f  t h e  c o u n t r y .  L o r d  E l d o n  s a i d :— “  T h i s  A l i e n  A c t  w h i c h  I  a m  s u p p o r t -  

u i n g ,  I  s u p p o r t  b e c a u s e ,  a l t h o u g h  t h e r e  i s  a  p r e r o g a t i v e ,  I  w a n t  m a c h i n e r y  t o  c a r r y  i t  

u o u t . ”

Mr. Justice Holroyd . — D o  y o u  d r a w  a n y  d i s t i n c t i o n  b e t w e e n  l a n d i n g  a n d  e n t e r 

i n g ?  A s  a  m a t t e r  o f  f a c t ,  t h i s  C h i n a m a n  o n  b o a r d  t h e  Afghan  w a s  i n  H o b s o n ’s  B a y ,  

a n d  w a s  w i t h i n  V i c t o r i a n  t e r r i t o r y .

The Attorney-General.— N o ;  t h e r e  m a y  b e  a  d i s t i n c t i o n  b e t w e e n  s e n d i n g  a n  

a l i e n  o u t  w h e n  h e  i s  s e t t l e d  i n  t h e  c o u n t r y  a n d  f o r b i d d i n g  h i m  f r o m  c o m i n g  i n t o  t h e  

c o u n t r y  a t  a l l .

Mr. Justice Holroyd.— W h a t  I  m e a n  i s  t h i s : T h e s e  C h i n a m e n  o n  b o a r d  t h e  

s h i p  w e r e  r e a l l y  i n  t h e  c o l o n y  t h r o u g h  b e i n g  i n  p o r t .  Y o u  d r a w  n o  d i s t i n c t i o n  b e t w e e n  

l a n d i n g  a n d  e n t e r i n g .

The Attoimey- General.— T h e y  a r e  b r e a k i n g  t h e  l a w  i n  e n t e r i n g  a t  a l l .

Mr. Justice Holroyd . — B u t  I  a m  s a y i n g  t h e  p l a i n t i f f  h a s  c o m e  i n .

The Attorney-General.— H e  h a s  c o m e  i n  a g a i n s t  t h e  l a w ,

Mr. Justice Williams.— D o e s  n o t  e n t e r i n g ,  i n  t h e  p a s s a g e s  y o u  h a v e  r e f e r r e d  t o  

f r o m  i n t e r n a t i o n a l  a u t h o r i t i e s ,  r e a l l y  m e a n  l a n d i n g ?

The Chief Justice .— I  t h i n k  i n  i n t e r n a t i o n a l  l a w  t h e r e  i s  a  d i s t i n c t i o n  d r a w n  

f o r  s o m e  p u r p o s e s  b e t w e e n  l a n d i n g  o n  t h e  s o i l  o f  a  c o u n t r y  a n d  e n t e r i n g  i t s  w a t e r s .

Mr. Justice Kerferd .— T h e  C h i n e s e  I m m i g r a t i o n  A c t  d r a w s  t h i s  d i s t i n c t i o n .  

S e c t i o n  2 s a y s  u  s h a l l  a r r i v e  a t  a n y  t i m e  i n  a n y  p o r t , ”  a n d  s e c t i o n  4 “  s h a l l  a t t e m p t  t o  

u e n t e r  t h i s  c o l o n y . ”

Mr. Justice Holroyd.— O f  c o u r s e ,  i n  p u t t i n g  t h e  q u e s t i o n ,  I  w a s  a s s u m i n g  f o r  

t h e  n o n c e  t h e  c o m i n g  i n t o  p o r t  t o  b e  l a w f u l .  O f  c o u r s e ,  i f  t h e  c o m i n g  i n  i s  u n l a w f u l ,  i t  

i s  a n o t h e r  m a t t e r  a l t o g e t h e r .  A s s u m i n g  t h a t  i t  i s  l a w f u l ,  I  w ra n t  t o  k n o w  w h e t h e r  y o u  

d r a w  a n y  d i s t i n c t i o n  b e t w e e n  e n t e r i n g  a n d  l a n d i n g  ?  T h r o u g h  t h e  v e s s e l  c o m i n g  i n t o  

H o b s o n ’s  B a y  s h e  i s  i n s i d e  V i c t o r i a n  t e r r i t o r y .  I f  s h e  w a s  l e g a l l y  t h e r e — w h i c h  I  a m  

n o t  v e n t u r i n g  t o  e x p r e s s  a n  o p i n i o n  o n — i t  s e e m s  t o  m e  t h a t  t h e  c o n t e n t i o n  a s  t o  

p r e r o g a t i v e  w o u l d  a p p l y  e q u a l l y  t o  t h e  e x p u l s i o n  o f  a l i e n s  a s  t o  p r e v e n t i n g  t h e m  f r o m  

c o m i n g  i n .

The Attorney- General.— I  a m  g o i n g  t o  c i t e  a u t h o r i t i e s  t o  s h o w  t h a t  t h e  G o v e r n 

m e n t  c o u l d  t u r n  t h e m  o u t ,  b u t  t h e r e  m a y  b e  a  d i f f e r e n c e  b e t w e e n  f o r b i d d i n g  t h e m  t o  

e n t e r  a n d  a f t e r w a r d s  e x p e l l i n g  t h e m .

Mr. Justice Kerferd .— L o o k  a t  t h e  t h i r d  s e c t i o n  o f  t h e  C h i n e s e  A c t .  I t  s a y s —  

“  b e f o r e  a n y  i m m i g r a n t  a r r i v i n g  f r o m  p o r t s  b e y o n d  V i c t o r i a  s h a l l  b e  p e r m i t t e d  t o  l a n d  

u  f r o m  a n y  v e s s e l  ”

The Attorney-General.— W e  s u b m i t  t h a t  t h e  w h o l e  t h i n g  i s  i n  v i o l a t i o n  o f  t h e  

l a w .  T h e  m o m e n t  t h e  v e s s e l  c a m e  i n t o  p o r t  t h e  l a w r w a s  b r o k e n .

Mr. Justice Holroyd.— T h a t  i s  a  d i f f e r e n t  p o i n t .  1  w a s  a s s u m i n g  t h a t  t h a t  

d i f f i c u l t y  h a d  b e e n  g o t  o v e r .

The Attorney-General.— I  a m  p r o c e e d i n g  t o  s h o w  a u t h o r i t y  f o r  t h e  c o n t e n t i o n  

t h a t ,  a c c o r d i n g  t o  t h e  E n g l i s h  l a w ,  t h e  S o v e r e i g n  h a s  t h e  r i g h t  o f  e x p e l l i n g ,  a n d ,  o t  

c o u r s e ,  t h e  g r e a t e r  i n c l u d e s  t h e  l e s s .  L o r d  E l d o n  i s  r e p o r t e d  t o  h a v e  s a i d  :—

“  W h e t h e r  t h e  p o w re r  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  c o u n t r y  r e s i d e d  i n  t h e  

u K i n g  a n d  P a r l i a m e n t  c o n j o i n e d ,  o r  i n  t h e  K i n g  a l o n e ,  n o  m a n  c o u l d  b e  m o r e  

“  s a t i s f i e d  t h a n  h e  w ra s  o f  i t s  w i s d o m  a n d  p o l i c y  w h e n  s p a r i n g l y  e x e r c i s e d .  A d 

v e r t i n g  t o  t h e  p e r i o d  o f  1 7 9 3 ,  w h e n  h e  w a s  A t t o r n e y - G e n e r a l ,  h e  r e c o l l e c t e d  t h e  

“  a p p r e h e n s i o n  t h a t  w ra s  t h e n  e x c i t e d ,  n o t  o f  F r e n c h  a r m s ,  b u t  o f  F r e n c h  p r i n c i p l e s .  

u  H e  t h a n k e d  G o d  t h a t  t h a t  a p p r e h e n s i o n  w a s  s t r o n g l y  f e l t  i n  t h e  c o u n t r y ,  o t h e r w i s e  

u t h e  c o n s e q u e n c e ,  m i g h t  h a v e  b e e n  s u c h  t h a t  i t  w a s  i m p o s s i b l e  t o  c o n t e m p l a t e  w i t h o u t  

“  t e r r o r .  I t  h a d  b e e n  f e l t  t o  b e  a b s o l u t e l y  n e c e s s a r y ,  w h e t h e r  t h e  C r o w n  h a d  o r  h a d  

“  n o t  t h e  p r e r o g a t i v e  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  c o u n t r y ,  t o  a r m  i t  w i t h  t h e  a s s i s t a n c e
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u o f  P a r l i a m e n t .  W i t h  r e f e r e n c e  t o  t h e  c o n s t r u c t i o n  p u t  b y  L o r d  C o k e  o n  Magna 
“  Charta a s  i t  r e l a t e d  t o  t h i s  s u b j e c t ,  h e  o b s e r v e d  t h a t  a t  t h e  p e r i o d  t o  w h i c h  h e  h a d  

u  a l l u d e d  h e  h a d  t h e  h o n o u r  o f  k n o w i n g  m a n y  l e a r n e d  m e n  n o w  i n  t h e i r  s e p u l c h r e s ,  

“  b u t  w h o s e  n a m e s  w o u l d  l o n g  l i v e ,  a n d  h e  k n e w  o f  n o n e ,  w h e t h e r  t h e y  o p p o s e d  t h e  

“  m e a s u r e  t h e n  p r o p o s e d  o r  n o t ,  w h o  d e n i e d  t h a t  t h e  K i n g  h a d  t h e  p o w e r ,  w i t h o u t  t h e  

“  s a n c t i o n  o f  P a r l i a m e n t ,  t o  p r e v e n t  a l i e n s  f r o m  s t a y i n g  i n  t h e  c o u n t r y .  B u t  t h e  

“  e s t a b l i s h m e n t  o f  t h i s  p o i n t  h a d  n o  r e f e r e n c e  t o  t h e  p r e s e n t  c a s e ,  i n  w h i c h  t h e  a d o p -  

“  t i o n  o f  t h e  B i l l  b e f o r e  t h e  H o u s e  w a s  r e q u i r e d  b y  i m p e r i o u s  c i r c u m s t a n c e s  f o r  w h a t  

“  c o u l d  t h e  R o y a l  p o w e r  d o  a l o n e .  I t  w a s  e a s y  t o  s a y  t h a t  b y  t h a t  p o w e r  a n  a l i e n  

“  c o u l d  b e  s e n t  o u t  o f  t h e  c o u n t r y .  B u t  h o w  w a s  h e  t o  b e  g o t  o u t  ?  H e  m u s t  b e  

“  i n d i c t e d ,  t h e n  a  b i l l  m u s t  b e  f o u n d .  T h a t  h e  m i g h t  t r a v e r s e ,  t h e  c a u s e  m i g h t  t h e n  

u  b e  r e m o v e d  b y  certiorari t o  a n o t h e r  C o u r t , ”  a n d  s o  o n .

I  s u b m i t  t h a t  L o r d  E l d o n  t h e r e  s u p p o r t s  t h e  A l i e n  B i l l  s i m p l y  o n  t h e  g r o u n d  

t h a t  i t  p r o v i d e s  m a c h i n e r y  f o r  g i v i n g  e f f e c t  t o  t h e  p r e r o g a t i v e  w h i c h  h e  m a i n t a i n s  

a l r e a d y  e x i s t e d  i n  t h e  S o v e r e i g n .  B u t  L o r d  E l l e n b o r o u g h ’s  o p i n i o n  i s  e m p h a t i c .  A t  

p a g e  1 0 7 0  o f  v o l u m e  3 4  o f  t h e  Imperial Hansard, h e  i s  r e p o r t e d  t o  h a v e  s a i d  :—

“ L o r d  Ellenborough d e c l a r e d  h i s  d e c i d e d  o p i n i o n  t h a t  t h e  C r o w n  p o s s e s s e d  t h e  

“ p r e r o g a t i v e  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  c o u n t r y ,  a n d  m a i n t a i n e d  t h a t  s u c h  p r e r o 

g a t i v e  b e l o n g e d  o f  r i g h t  n o t  o n l y  t o  t h e  M o n a r c h  o f  t h i s  c o u n t r y  b u t  t o  t h e  

“  S o v e r e i g n  o f  e v e r y  c o u n t r y .  I n  s u p p o r t  o f  t h i s  o p i n i o n ,  h e  q u o t e d  t h e  a u t h o r i t y  o f  

“  V a t t e l .  A s  t o  t h e  c o n s t r u c t i o n  o f  Magna Charta, i t  w o u l d  b e  r e c o l l e c t e d  t h a t  u p o n  

“ t h e  s u b j e c t  o f  m e r c h a n t  s t r a n g e r s ,  t h e  c i t i z e n s  o f  L o n d o n  p r e s e n t e d  a  p e t i t i o n  t o  

“  E d w a r d  I . ,  a s s e r t i n g  t h e  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  t o  s e n d  s u c h  a l i e n s  o u t  o f  

“  t h e  c o u n t r y ,  a n d  t h a t  t h e  K i n g  c o n c u r r e d  i n  t h a t  o p i n i o n .  S u c h ,  t h e n ,  w a s  t h e  i m -  

“  p r e s s i o n  a l m o s t  i m m e d i a t e l y  a f t e r  Magna Charta w a s  e n a c t e d  ; a n d  y e t  t h e  p r e s e n t  

“ B i l l  w a s  p r o n o u n c e d  t y r a n n i c a l  a n d  i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n  o f  t h e  c o u n t r y .  

“  B u t  h e ,  o n  t h e  c o n t r a r y ,  m a i n t a i n e d  t h a t  t h e  p r e s e n t  w a s  c o m p a r a t i v e l y  a  l e n i e n t  

“  m e a s u r e ,  i m p e r i o u s l y  c a l l e d  f o r  b y  t h e  e x i s t i n g  c i r c u m s t a n c e s  o f  t h e  w o r l d . ”

T h u s  L o r d  E l l e n b o r o u g h  d e c l a r e s  t h e  p r e r o g a t i v e  t o  r e s t  i n  t h e  S o v e r e i g n .  M y  

f r i e n d  q u o t e d  F o r s y t h  t o  s h o w  t h a t  t h a t  o p i n i o n  o f  L o r d  E l l e n b o r o u g h ’s  w a s  n o t  l a w ; 

b u t  I  a m  n o t  a w a r e  o f  a n y  a u t h o r i t y  f o r  t h i s  o p i n i o n  o f  F o r s y t h ,  a n d  I  t h i n k  t h a t ,  

t a k i n g  t h e  w h o l e  p a s s a g e ,  i t  i s  c l e a r  t h a t  t h i s  l e a r n e d  w r i t e r  h a s  f a l l e n  i n t o  e r r o r  o n  

t h i s  s u b j e c t .  H e  s a y s  :— “  B u t  t h e  C r o w n  h a s  n o  p o w e r  b y  i t s  p r e r o g a t i v e  a l o n e  

“ t o  s e n d  a n y  o n e ,  whether he be a subject or an alien, c o m p u l s o r i l y  o u t  o f  t h e  r e a l m .  

“  I n  a  d e b a t e ,  h o w e v e r ,  i n  t h e  H o u s e  o f  L o r d s ,  i n  J u n e ,  1 8 1 6 ,  o n  t h e  A l i e n  B i l l ,  w h i c h  

“ w a s  i n t r o d u c e d  a t  t h e  r e s t o r a t i o n  o f  p e a c e ,  L o r d  E l l e n b o r o u g h ,  C . J . ,  c o n t e n d e d  t h a t  

“  a t  c o m m o n  l a w  t h e  C r o w n  h a s  t h e  r i g h t ,  b y  t h e  R o y a l  p r e r o g a t i v e ,  t o  s e n d  a l l  a l i e n s  

“  o u t  o f  t h e  k i n g d o m  ; a n d ,  t o  p r o v e  t h i s ,  h e  c i t e d  a  p e t i t i o n  o f  m e r c h a n t s  o f  L o n d o n  

“ i n  t h e  r e i g n  o f  E d w a r d  I . ,  p r a y i n g  t h a t  M o n a r c h  t o  d o  s o .  ( 3 4  Pari. Debates, 1 0 6 9 . )  

“  B u t  t h i s  i s  c e r t a i n l y  n o t  t h e  l a w  o f  E n g l a n d . ”  T h e r e  i s  n o  a u t h o r i t y  f o r  t h a t  s t a t e 

m e n t ,  a n d ,  w i t h  t h e  g r e a t e s t  r e s p e c t  t o  F o r s y t h ,  I  m u s t  s a y  t h a t  h e  h a s  f a l l e n  i n t o  

m a n i f e s t  c o n f u s i o n  i n  r e g a r d  t o  t h e  l a w  o n  t h i s  s u b j e c t ,  b e c a u s e  h e  b e g i n s  h i s  p a r a 

g r a p h  b y  s a y i n g — “  B u t  t h e  C r o w n  h a s  n o  p o w e r ,  b y  i t s  p r e r o g a t i v e  a l o n e ,  t o  s e n d  

“  a n y  o n e ,  whether he be a subject or an alien, c o m p u l s o r i l y  o u t  o f  t h e  r e a l m . ”  N o w  t h e  

l a w  i s  t o t a l l y  d i f f e r e n t  w i t h  r e g a r d  t o  a  s u b j e c t  a n d  a n  a l i e n .  T h e r e  i s  n o  a n a l o g y  

w h a t e v e r  b e t w e e n  t h e m .  I n  t h i s  s a m e  v o l u m e  o f  “  C a s e s  a n d  O p i n i o n s  o n  C o n s t i t u -  

“  t i o n a l  L a w , ”  b y  F o r s y t h ,  a t  p a g e  3 5  t h e r e  i s  a n  o p i n i o n  g i v e n  b y  S i r  E d w a r d  N o r t h e y ,  

w h o  w a s  A t t o r n e y - G e n e r a l  i n  t h e  y e a r  1 7 0 5 ,  a n d  w h o  i s  r e f e r r e d  t o  i n  C a m p b e l l ’s  “ L i v e s  

“  o f  t h e  C h a n c e l l o r s , ”  v o l .  5 ,  “ L i f e  o f  L o r d  C o w p e r  ”  a s  a  v e r y  e m i n e n t  l a w y e r .  H i s  

o p i n i o n  g i v e n  t o  t h e  G o v e r n m e n t  o f  t h e  d a y  i s  t o  t h i s  e f f e c t :—

“ T o  t h e  R i g h t  H o n .  t h e  L o r d s  C o m m i s s i o n e r s  f o r  T r a d e  a n d  P l a n t a t i o n s .

“  M a y  i t  p l e a s e  y o u r  L o r d s h i p s — I n  o b e d i e n c e  t o  y o u r  L o r d s h i p s ’ c o m m a n d s ,  

“  s i g n i f i e d  t o  m e  b y  M r .  P o p p l e ,  j u n i o r ,  y o u r  S e c r e t a r y ,  I  h a v e  c o n s i d e r e d  o f  t h e  a n -  

u n e x e d  e x t r a c t  o f  a  l e t t e r  f r o m  C o l .  S e y m o u r ,  G o v e r n o r  o f  M a r y l a n d ,  r e l a t i n g  t o  t h e  

“  J e s u i t s  a n d  P a p i s t s  t h e r e ; a n d  t h e  e x t r a c t  a l s o  s e n t  m e  o f  t h e  g r a n t  o f  t h e  p r o v i n c e  

“  o f  M a r y l a n d  t o  L o r d  B a l t i m o r e ,  r e l a t i n g  t o  t h e  e c c l e s i a s t i c a l  p o w e r ,  a n d  t h e  q u e s t i o n s  

“  p r o p o s e d  t h e r e o n ,  w h e t h e r  t h e  l a w s  o f  E n g l a n d  a g a i n s t  R o m i s h  p r i e s t s  a r e  i n  f o r c e  

“  i n  t h e  p l a n t a t i o n s ,  a n d  w h e t h e r  H e r  M a j e s t y  m a y  n o t  d i r e c t  J e s u i t s  o r  R o m i s h  p r i e s t s  

“  t o  b e  t u r n e d  o u t  o f  M a r y l a n d  ? ”  T h e n  h e  d e a l s  w i t h  t h e  f i r s t  q u e s t i o n  a s  t o ^  w h e t h e r  

t h e s e  l a w s  a r e  i n  f o r c e  a g a i n s t  R o m i s h  p r i e s t s ,  a n d  g o e s  o n  t o  t h e  l a s t  p o i n t  a s  t o  

w h e t h e r  P i e r  M a j e s t y  c a n  t u r n  t h e m  o u t : — “  A s  t o  t h e  q u e s t i o n  w h e t h e r  H e r  M a j e s t y  

“  m a y  n o t  d i r e c t  J e s u i t s  o r  R o m i s h  p r i e s t s  t o  b e  t u r n e d  o u t  o f  M a r y l a n d ,  I  a m  o f



“ o p i n i o n ,  i f  t h e  J e s u i t s  o r  p r i e s t s  b e  a l i e n s ,  n o t  m a d e  d e n i z e n s  o r  n a t u r a l i z e d ,  H e r  

“  M a j e s t y  m a y  b y  l a w  c o m p e l  t h e m  t o  d e p a r t  f r o m  M a r y l a n d ;  i f  t h e y  b e  H e r  M a j e s t y ’s  

“  n a t u r a l - h o r n  s u b j e c t s ,  t h e y  c a n n o t  b e  b a n i s h e d  f r o m  H e r  M a j e s t y ’s  d o m i n i o n s ,  b u t  

“ m a y  b e  p r o c e e d e d  a g a i n s t  o n  t h e  l a s t  b e f o r e - m e n t i o n e d  l a w . ”  S o ,  i f  t h e y  w e r e  

a l i e n s ,  t h e y  c o u l d  b e  t u r n e d  o u t  b y  t h e  Q u e e n ’s  c o m m a n d ; b u t  i f  t h e y  w e r e  Q u e e n ’s  

s u b j e c t s  t h e y  m u s t  b e  d e a l t  w i t h  a c c o r d i n g  t o  l a w .  M y  l e a r n e d  f r i e n d ,  D r .  M a d d e n ,  

y e s t e r d a y  r e f e r r e d  t o  u  C o m y n s ’ D i g e s t  ”  v o l .  7 ,  p a g e  4 5 ,  b u t  t h e  o b s e r v a t i o n  t h e r e  i s  

f o u n d e d  u p o n  a  p a s s a g e  i n  u  7  C o k e ”  t o  t h i s  e f f e c t — “ B u t  t h e  s u b j e c t  o f  a  K i n g  i n  

“  a m i t y  m a y  c o m e  w i t h o u t  l i c e n c e  o r  s a f e  c o n d u c t . ”  C a l v i n ’s  c a s e  i n  “ C o k e ’s  R e p o r t s ”  

f u l l y  b e a r s  t h i s  o u t .  O f  c o u r s e ,  I  d o  n o t  d i s p u t e  C a l v i n ’s  c a s e  n o r  t h i s  s t a t e m e n t  i h  

C o m y n s ,  t h a t  u n d o u b t e d l y  a l i e n s  m a y  e o m e , — u n t i l  t h e y  a r e  p r o h i b i t e d .  T h e  p o i n t  i s  

w h e t h e r  t h e r e  i s  a  p o w e r  v e s t e d  i n  t h e  K i n g  t o  p r o h i b i t  t h e m .

The Chief Justice.—D r . ' M a d d e n  q u o t e d  t h a t  f o r  t h e  p u r p o s e  o f  g i v i n g  a d d i t i o n a l  

w e i g h t  t o  h i s  a r g u m e n t  t h a t  t h e  p r e r o g a t i v e  w a s  C o n f i n e d  t o  c a s e s  o f  w a r :  :

The Attorney-General.— I  w o u l d  l i k e  s o m e  a u t h o r i t y  t o  s h o w  t h a t  i t  i s  c o n f i n e d  

t o  c a s e s  o f  w a r .  A s  a  m a t t e r  o f . f a c t ,  i t  h a s  b e e n  e x e r c i s e d  i n  t i m e s  o f  p e a c e .

Dr. Madden.— M r .  C o m y n s  i n  h i s  b o o k  d i s t i n c t l y  p u t s  i t  s o .

The Attorney-General.— I t  i s  p u t  b y  C o m y n s  u n d e r  a  c e r t a i n  h e a d .  , >

D r. Madden.— A n d  h e  d r a w s  a  d i s t i n c t i o n  b e t w e e n  p e r s o n s  i n  a m i t y  a n d  e n m i t y , .

The Attorney- General.— T h e y  m a y  c o m e  u n t i l  t h e y  a r e  t o l d  n o t  t o .  c o m e . '  _ I n  

f a c t  i t  r e l a t e s  b a c k  t o  w h a t  I  h a v e  b e e n  e n d e a v o u r i n g  t o  s u b m i t  t o  t h e  B e n c h ,  t h a t  t h e r e  

i s  a  r i g h t  i n  e v e r y  n a t i o n  t o  p r e v e n t  f o r e i g n e r s  c o m i n g  i n ,  a n d  I  s a y  t h a t  D r .  M a d d e n ’s  

a r g u m e n t  w i t h  r e g a r d  t o  t h e  r i g h t  o f  t h e  E n g l i s h  G o v e r n m e n t  a n d  t h e  E n g l i s h  

S o v e r e i g n  b e i n g ,  c o n f i n e d  t o  t i m e s  o f  w a r  i s  d e s t i t u t e  o f  f o u n d a t i o n .  A c c o r d i n g  t o  

i n t e r n a t i o n a l  l a w ,  i t  b e l o n g s  t o  e v e r y  n a t i o n  a t  a l l  t i m e s .  N o t h i n g  c a n  b e  m o r e  

c l e a r .  I  s u b m i t  t h a t  i s  n a t i o n a l  l a w  a c c o r d i n g  t o  a l l  t h e  a u t h o r i t i e s .  I f  m y  f r i e n d  

c a n  s h o w  t h a t  u n d e r  t h e  E n g l i s h  m u n i c i p a l  l a w  i t  i s  l i m i t e d  t o  t i m e s  o f  w a r , 11  w o u l d  

l i k e  t o  s e e  t h e  a u t h o r i t y .  M y  l e a r n e d  f r i e n d  p o i n t e d  o u t  t h a t  t h e  p r e r o g a t i v e  h a d  n o t  

b e e n  e x e r c i s e d  f o r  a  l o n g  t i m e ,  a n d  t h e  A l i e n  A c t s ;  w e r e  r e f e r r e d  t o  b y  h i m  a s  s h o w i n g  

t h e  a u t h o r i t y  u n d e r  w h i c h  f o r e i g n e r s  w e r e  e x p e l l e d  f r o m  E n g l a n d  f r o m  t i m e  t o  t i m e . ' I  

r e l y  o n  t h e  A l i e n  A c t s  t o o .  I  s a y  t h a t  t h e y  s h o w  w h y  t h e  K i n g ’s  p r e r o g a t i v e  w a s  n o t  

m o r e  f r e q u e n t l y  e x e r c i s e d .  T h e y  w e r e  s i m p l y  t o  p r o v i d e  m a c h i n e r y ,  f o r  t h e  e x e r c i s e  

o f  a  p r e r o g a t i v e  w l i i c h  t h e y ,  o n  t h e i r  f a c e s ,  a d m i t t e d  t o  e x i s t  i n  t h e  S o v e r e i g n ,  a n d  t h e y  

s u p p o r t  m y  a r g u m e n t  a s  s h o w i n g  t h e  p r e r o g a t i v e  e x i s t e d .  A s  L o r d  E l d o n  s a y s ,  

“  W h a t  i s  t h e  u s e  o f  t a l k i n g  a b o u t  t h e *  p r e r o g a t i v e  w i t h o u t  s o m e  s u m m a r y  m e a n s  o f  

“  d e a l i n g  w i t h  a l i e n s ?  T h e r e f o r e ,  w e  w i l l  p a s s  A l i e n  A c t s  a n d  p r o v i d e  m a c h i n e r y  f o r  t h e  

“  p r e r o g a t i v e  w h i c h  e x i s t s . ”  T h e s e  A c t s  s h o w  t h a t  t h e y  r e c o g n i s e d  t h e  e x i s t e n c e  o f  t h e  

p r e r o g a t i v e .  I  w o u l d  f i r s t  m e n t i o n  t h e  3 3 r d  o f  G e o r g e  I I I . ,  c h a p t e r  4 .  T h a t  A c t  r e c i t e s  

t h a t  a n  u n u s u a l  n u m b e r  o f  a l i e n s  h a d  a r r i v e d  i n  E n g l a n d ,  a n d  t h a t  d a n g e r  m i g h t  a r i s e  

t o  t h e  p u b l i c  t r a n q u i l l i t y  f r o m  t h e  r e s o r t  o f  t h e s e  a l i e n s ,  u n l e s s  d u e  p r o v i s i o n  w a s  m a id e  

t h e r e f o r ,  a n d  t h e n  i t  g o e s  o n  t o  e n a c t  a  l o n g  s e r i e s  o f  c o n d i t i o n s  a n d  r e s t r i c t i o n s  a f f e c t 

i n g  a l i e n s ,  s h o w i n g  t h a t  t h e  A c t  w a s  t o  p r o v i d e  m a c h i n e r y  f o r  d e a l i n g  w i t h  t h e m .  

T h e  f i r s t  i s  t h a t  t h e  m a s t e r  o f  a  v e s s e l  a r r i v i n g  w i t h  a l i e n s  i s  t o  g i v e  t h e  o f f i c e r  o f  

C u s t o m s ,  a t  t h e  p o r t  o f  a r r i v a l ,  a  w r i t t e n  d e c l a r a t i o n  s p e c i f y i n g  t h e  n a m e s  o f  t n e  a l i e n s .  

T h e n  i t  p r o v i d e s  t h e  p e n a l t y  o n  h i m .  I t  m a k e s  c e r t a i n  e x e m p t i o n s ; i t  p r o h i b i t s  a r m s  

b e i n g  i m p o r t e d ;  i t  c o m p e l s  a l i e n s  t o  r e s i d e  i n  c e r t a i n  p l a c e s ;  i t  p r o v i d e s  f o r  p a s s p o r t s  

b e i n g  g i v e n  t o  a l i e n s  a n d  p e n a l t i e s  f o r  o f f e n c e s  h g a i n s t  t h e  A c t ;  s o  t h a t  t h e  w h o l e  o f  t h a t  

A c t  i s  b a s e d  u p o n  a  p o w e r  i n  t h e  C r o w n  t h a t  e x i s t e d  f o r  k e e p i n g  o u t  a l i e n s ,  a n d  p r o v i d e s  

m a c h i n e r y  f o r  d e a l i n g  w i t h  t h e m  w h e n  t h e y  c a m e  i n t o  t h e  c o u n t r y .  T h i s  a p p e a r s  a l s o ,  

I  s h o u l d  h a v e  s t a t e d ,  b y  t h e  e a r l i e r  A c t — t h e  A c t  o f  t h e  5 t h  a n d  6 t h  o f  G e o r g e  I I I . ;  c h a p t e r  

8 6 .  I t s  p r e a m b l e  i s  i n  t h e s e  w o r d s :— “  W h e r e a s  i t  i s  e x p e d i e n t  t h a t  p r o v i s i o n s  s h o u l d  b e  

“  m a d e  f o r  e s t a b l i s h i n g  r e g u l a t i o n s  r e s p e c t i n g  a l i e n s  a r r i v i n g  i n  t h i s  k i n g d o m  o r  

“  r e s i d e n t  t h e r e i n  i n  c e r t a i n  c a s e s  : B e  i t  e n a c t e d  b y  t h e  K i n g ’s  M o s t  E x c e l l e n t  M a j e s t y ,  

“  b y  a n d  w i t h  t h e  a d v i c e  a n d  c o n s e l i t  o f  t h e  L o r d s  S p i r i t u a l  a n d  T e m p o r a l  a n d  C d m -  

“  m o n s  i n  t h i s  p r e s e n t  P a r l i a m e n t  a s s e m b l e d  a n d  b y  t h e  a u t h o r i t y  o f  t h e  s a m e ,  T h a t  

“ w h e n  a n d  s o  o f t e n  a s  H i s  M a j e s t y  h i s  h e i r s  a n d  s u c c e s s o r s  s h a l l ,  b y  h i s  o r  t h e i r  

“  P r o c l a m a t i o n ,  o r  b y  h i s  o r  t h e i r  O r d e r  i n  C o u n c i l ,  o r  O r d e r  u n d e r  h i s  o r  t h e i r  S i g n  

“ . M a n u a l ,  o r  t h e  L o r d  L i e u t e n a n t  o r  o t h e r  C h i e f  G o v e r n o r  o r  G o v e r n o r s  a n d  t h e  

“  P r i v y  C o u n c i l  o f  t h a t  p a r t  o f  t h i s  r e a l m  o r  U n i t e d  K i n g d o m  o f  Great Britain  a n d  

“  Ireland c a l l e d  Ireland  s h a l l  b y  P r o c l a m a t i o n  o r  b y  O r d e r  o f  C o u n c i l  d i r e c t  t h a t  a n y
“ a l i e n  o r  a l i e n s  w h o  m a y  b e  w i t h i n  t h i s  r e a l m ,  o r  w h o  m a y  h e r e a f t e r  a r r i v e  t h e r e i n ,

“ s h a l l  d e p a r t  t h i s  r e a l m  w i t h i n  a  t i m e  l i m i t e d - i n ;  a n y  s u c h  P r o c l a m a t i o n  o r  O r d e r
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“  r e s p e c t i v e l y ,  a n d  a n y  s u c h  a l i e n  s h a l l  k n o w i n g l y  a n d  w i l f u l l y  r e f u s e  o r  n e g l e c t  t o  p a y  

“  d u e  o b e d i e n c e  t o  s u c h  P r o c l a m a t i o n ,  o r  O r d e r  r e s p e c t i v e l y ,  o r  s h a l l  h e  f o u n d  i n  t h i s  

“  r e a l m '  o r  a n y  p a r t  t h e r e o f  c o n t r a r y  t o  s u c h  P r o c l a m a t i o n  o r  O r d e r ,  a s  t h e  c a s e  m a y  

“ b e ,  i t  s h a l l  b e  l a w f u l  f o r  a n y  o f  H i s  M a j e s t y ’s  P r i n c i p a l  S e c r e t a r i e s  o f  S t a t e ,  o r  t h e  

“  L o r d  L i e u t e n a n t  o r  o t h e r  C h i e f  G o v e r n o r  o r  G o v e r n o r s  o f  Ireland, o r  h i s  o r  t h e i r  C h i e f  

u  S e c r e t a r y ,  o r  f o r  a n y  j u s t i c e  o f  t h e  p e a c e ,  o r  f o r  a n y  m a y o r ,  c h i e f  m a g i s t r a t e ,  o f  a n y  c i t y  

“  o r  p l a c e  t o  c a u s e  e v e r y  s u c h  a l i e n  t o  b e  a r r e s t e d  a n d  t o  b e  c o m m i t t e d  t o  t h e  c o m m o n  

“  g a o l  o f  t h e  c o u n t r y  o r  p l a c e  w h e r e  h e  o r  s h e  s h a l l  b e  s o  a r r e s t e d ,  t h e r e  t o  r e m a i n  w i t h o u t  

“  b a i l  o r  m a i n p r i z e  u n t i l  h e  o r  s h e  s h a l l  b e  t a k e n  i n  c h a r g e  f o r  t h e  p u r p o s e  o f  b e i n g  s e n t  

“  o u t  o f  t h e  r e a l m  u n d e r  t h e  a u t h o r i t y  h e r e i n a f t e r  g i v e n  f o r  t h a t  p u r p o s e . ”  T h a t  

A c t  e v i d e n t l y  r e c o g n i s e s  t h e  p r e r o g a t i v e  b e i n g  i n  t h e  C r o w n .  I t  s a y s  t h a t  w h e n e v e r  

H i s  M a j e s t y  m a k e s  a n  o r d e r  o n  a l i e n s  t o  d e p a r t ,  t h e y  s h a l l  d e p a r t ,  a n d  i f  t h e y  d o  n o t ,  i t  

p r o v i d e s  m a c h i n e r y  f o r  d e a l i n g  w i t h  t h e m .  I  s u b m i t  i t  c l e a r l y  r e c o g n i s e s  t h e  e x i s t e n c e  

o f  t h e  p r e r o g a t i v e .  T h e  A c t  o f  1 8 4 8  i s  o n  m u c h  t h e  s a m e  l i n e s  p r o v i d i n g  m a c h i n e r y .  

A s  f a r  a s  I  a m  a w a r e ,  a l l  t h e  A l i e n  A c t s  g o  o n  t h e  s a m e  l i n e s  f o r  p r o v i d i n g  m a c h i n e r y  

f o r  c a r r y i n g  o u t  a  p r e r o g a t i v e  w h i c h  t h e y  r e c o g n i s e  e x i s t s  i n  t h e  C r o w n .  I n  r e f e r r i n g  

to>  t h e - p r e v i o u s  A c t — t h e A c t  o f  t h e  3 3 r d  o f  G e o r g e  I I I . — I  w i s h  t o  c a l l  p a r t i c u l a r  

a t t e n t i o n  t o  s e c t i o n s  7  a n d  1 8 ,  w h i c h  I  s u b m i t  r e c o g n i s e  t h e  l a w  a s  l a i d  d o w n  b y  L o r d  

E l l e n b o r o u g l n  S e c t i o n  7  s a y s  : — “  A n d  b e  i t  f u r t h e r  e n a c t e d  b y  t h e  a u t h o r i t y  a f o r e 

s a i d ,  t h a t  w h e n  a n d  s o  o f t e n  a s  H i s  M a j e s t y  h i s  h e i r s  a n d  s u c c e s s o r s  s h a l l  t h i n k  i t  

“ n e c e s s a r y  f o r , t h e  s a f e t y  o r  t r a n q u i l l i t y  o f  t h e  k i n g d o m  b y  h i s  o r  t h e i r  P r o c l a m a t i o n  

“  o r  O r d e r  i n  C o u n c i l  t o  d i r e c t  t h a t  a l i e n s  o f  a n y  d e s c r i p t i o n  t h e r e i n  c o n t a i n e d  ( n o t  

u  b e i n g  a l i e n ' m e r c h a n t s  w i t h i n  t h e  t r u e  i n t e n t  a n d  m e a n i n g  o f  t h i s  A c t )  s h a l l  n o t  b e  

“  l a n d e d  i n  t h i s , k i n g d o m ,  o r  s h a l l  n o t  b e  l a n d e d  e x c e p t  a t  s u c h  p l a c e s  a n d  u n d e r  s u c h  

‘‘ r e g u l a t i o n s  a s  s h a l l  b e  i n  s u c h  P r o c l a m a t i o n  o r  O r d e r  e x p r e s s e d ,  t h e n  a n d  i n  e v e r y  

“  s u c h  c a s e  t h e  m a s t e r  o r  c o m m a n d e r  o f  e v e r y  s h i p  o r  v e s s e l  o r  b o a t  h a v i n g  a n y  s u c h  

“ a l i e n s  o n .  b o a r d  s h a l l  n o t  s u f f e r  a n y  s u c h  a l i e n  o r  a l i e n s  t o  l a n d  w i t h i n  a n y  p a r t  o f  

“  t h i s ,  k i n g d o m  c o n t r a r y  t o  s u c h  P r o c l a m a t i o n  o r  O r d e r  i n - C o u n c i l  u n l e s s  b y  t h e  

“  e x p r e s s ,  p e r m i s s i o n  o f  H i s  M a j e s t y  s i g n i f i e d  u n d e r  t h e  h a n d  o f  o n e  o f  H i s  M a j e s t y ’s  

‘f  P r i n c i p a l  S e c r e t a r i e s  o f  S t a t e ;  a n d  e v e r y  s u c h  m a s t e r  o r  c o m m a n d e r  w i l f u l l y  

“ g i e g l e c t i n g  t o  c o n f o r m  t o  a n y  o f  t h e  d i r e c t i o n s  o r  r e g u l a t i o n s  c o n t a i n e d  i n  s u c h  

“  P r o c l a m a t i o n  o r  O r d e r  s h a l l .  : f o r f e i t  f i f t y  p o u n d s  f o r  e v e r y  a l i e n  s o  l a n d e d ,  t o  b e  

“  r e c o v e r e d  b e f o r e  o n e  o r  m o r e  o f  H i s  M a j e s t y ’s  j u s t i c e s  o f  t h e  p e a c e ,  o n e  m o i e t y  

“  t h e r e o f  t o  b e  t o  t h e  i n f o r m e r  o r  i n f o r m e r s  a n d  t h e  o t h e r  m o i e t y  t o  t h e  p o o r  o f  t h e  

“  p a r i s h  w h e r e  s u c h  o f f e n c e  s h a l l  b e  c o m m i t t e d ;  a n d  s u c h  s h i p  o r  v e s s e l  f r o m  o n  b o a r d  

“  o f  w h i c h  a n y  s u c h  a l i e n  o r  a l i e n s  s h a l l  s o  l a n d ,  a n d  e v e r y  o t h e r  v e s s e l  o r  b o a t  u s e d  

“ i n  l a n d i n g  a n y  s u c h  a l i e n  o r  a l i e n s ,  s h a l l  a n d  m a y  b e  s e i z e d  b y  a n y  o f f i c e r  o r  o f f i c e r s  

“  o f  t h e  C u s t o m s  o r  E x c i s e ,  a n d  t h e  s a m e  s h a l l  r e s p e c t i v e l y  b e  f o r f e i t e d  t o g e t h e r  w i t h  

‘‘ a l l  t a c k l e  a p p a r e l  a m m u n i t i o n  a n d ,  f u r n i t u r e  t h e r e u n t o  r e s p e c t i v e l y  b e l o n g i n g . ”

. U n d e r  t h a t  s e c t i o n  t h e  m a s t e r  o f f e n d i n g  a g a i n s t  t h e  P r o c l a m a t i o n  w a s  t o  b e  

l i a b l e  t o  a  p e n a l t y  o f  £ 5 0  f o r  e v e r y ,  a l i e n  s o  l a n d e d ,  a n d  h i s  b o a t  w a s  l i a b l e  t o  s e i z u r e  

a n d  f o r f e i t u r e .  B u t  i n .  s e c t i o n  1 8 ,  w h i c h  i s  d e a l i n g  w i t h  a n o t h e r  m a t t e r ,  n a m e l y  

d i r e c t i n g : a l i e n s  i n  t h e  c o u n t r y  t o  r e s i d e  i n  a  c e r t a i n  p l a c e ,  t h e  l a n g u a g e  i s  q u i t e  d i f 

f e r e n t ,  b e c a u s e  t h e r e  i s  n o  p r e r o g a t i v e  i n  t h e  S o v e r e i g n  t o  d i r e c t  a n  a l i e n  t o  l i v e  i n  a  

c e r t a i n ,  p l a c e .  I n  s e c t i o n  1 8  t h e  w o r d s  w e r e : —

“  I t  shall and may be lawful f o r  H i s  M a j e s t y  h i s  h e i r s  a n d  s u c c e s s o r s  b y  h i s  

6‘, o r  t h e i r  P r o c l a m a t i o n  o r  O r d e r  i n  C o u n c i l  o r  O r d e r  u n d e r  t h e  R o y a l  S i g n  M a n u a l  t o  

“  o r d e r  a n d  d i r e c t  a n y  a l i e n  o r  a l i e n s  w h o  s h a l l  h a v e  a r r i v e d  w i t h i n  t h i s  k i n g d o m  s i n c e  

“ J a n u a r y  I ,  1 7 9 2 ,  o r  w h o  s h a l l  a r r i v e  t h e r e i n  d u r i n g  t h e  c o n t i n u a n c e  o f  t h i s  A c t ,  o t h e r  

“ t h a n  a l i e n  m e r c h a n t s  a n d  t h e  d o m e s t i c  s e r v a n t s  o f  a n y  o f  H i s  M a j e s t y ’s  n a t u r a l -  

“  b o r n  . s u b j e c t s ,  o r  o f  j s u c h  a s  s h a l l  h a v e  h a d  l e t t e r s  p a t e n t  o f  d e n i z a t i o n  o r  b e e n  n a t u r a l 

i z e d  b y  A c t  o f  P a r l i a m e n t ,  a c t u a l l y  a n d  bond fide  e m p l o y e d  i n  t h e  s e r v i c e  o f  t h e i r  

“  r e s p e c t i v e  m a s t e r s ,  t o  d w e l l  a n d  r e s i d e  r e s p e c t i v e l y  i n  s u c h  d i s t r i c t  o r  d i s t r i c t s  a s  

“ a f o r e s a i d  a s  H i s  M a j e s t y  h i s  h e i r s  o r  s u c c e s s o r s  s h a l l  t h i n k  n e c e s s a r y  f o r  t h e  p u b l i c

“  s e c u r i t y . ”  , . ,
A n d  t h e  s e c t i o n  w e n t  o n  t o  p r o v i d e  t h a t - e v e r y  o f f e n d e r  w m i l d  b e  l i a b l e  o n  c o n 

v i c t i o n  t o  a  m o n t h ’s  i m p r i s o n m e n t .  : T h u s ,  s e c t i o n  7  r e c o g n i s e d  t h e  p r e r o g a t i v e  o f  t h e  

S o v e r e i g n  t o  e x c l u d e  a l i e n s  f r o m  l a n d i n g ,  a n d  i t s  l a n g u a g e  w a s  d i f f e r e n t  f r o m  t h a t  i n  

s e c t i o n  1 8 ,  b e c a u s e  o n c e  a n  a l i e n  w a s  i n  t h e  c o u n t r y  t h e  S o v e r e i g n  h a d  n o  r i g h t  t o  

d i r e c t  w h e r e  h e  s h o u l d  r e s i d e .  T h e  p o w e r  w a s ,  t h e r e f o r e ,  g i v e n  b y  t h e  S t a t u t e  t o  

o r d e r  t h e  a l i e n  t o  l i v e  i n  a  p a r t i c u l a r  p l a c e .  S e c t i o n  7  o n l y  p r o v i d e d  m a c h i n e r y  t o  

carry o u t  m o r e  e x p e d i t i o u s l y  a  p o w e r  t h a t  h a d  p r e v i o u s l y  e x i s t e d .  I t  i s  a n a l o g o u s  t o



o u r  o w n  l e g i s l a t i o n  o n  t h e  s u b j e c t .  T h e  C h i n e s e  I m m i g r a n t s  A c t  o f  1 8 6 5  ( N o .  2 5 9 )  

g i v e s  s p e c i a l l y  t o  t h e  G o v e r n o r  i n  C o u n c i l  p o w e r  t o  m a k e  r e g u l a t i o n s  f o r  c o m p e l l i n g  

t h e s e  C h i n e s e  i m m i g r a n t s  t o  r e s i d e  i n  a n y  p a r t  o f  t h e  c o l o n y  t h e  G o v e r n o r  i n  C o u n c i l  

m a y  t h i n k  p r o p e r .  I t  i s  s i m p l y  f o l l o w i n g  t h e  A c t  o f  G e o r g e  I I I .  I t  a s s u m e s  t h e  

p r e r o g a t i v e  r i g h t  i n  t h e  S o v e r e i g n  t o  e x c l u d e  a l i e n s ; b u t  i f  t h e  C h i n e s e  a r e  i n  t h e  

c o u n t r y  t h e y  c a n n o t  b e  o r d e r e d  t o  r e s i d e  i n  a  c e r t a i n  p l a c e  w i t h o u t  l e g i s l a t i o n  b y  

P a r l i a m e n t .

Mr. Justice Kerferd.— W e r e  t h e  C h i n e s e  c a m p s  f o r m e d  u n d e r  t h a t  s e c t i o n ?

The Attorney-General.— I  a m  n o t  a w a r e  w h e t h e r  t h e y  w e r e  o r  n o t ;  h u t  c e r 

t a i n l y  u n d e r  i t  t h e  G o v e r n o r  i n  C o u n c i l  c o u l d  a t  a n y  t i m e  m a k e  a n  O r d e r  i n  

C o u n c i l  r e m o v i n g  a l l  t h e  C h i n e s e  i n  L i t t l e  B o u r k e - s t r e e t  f r o m  t h e r e  t o  W a n g a r a t t a .  

A l l  t h e  A l i e n  A c t s  w e r e  o n  t h e  s a m e  p r i n c i p l e .  T h e y  p r o v i d e  m a c h i n e r y  f o r  r e g u l a t 

i n g  t h e  p r e r o g a t i v e  w h i c h  e x i s t s — t h e  S o v e r e i g n  p r e r o g a t i v e  o f  p r e v e n t i n g  f o r e i g n e r s  

e n t e r i n g  t h e  c o u n t r y — b u t  p r o v i d i n g  m o r e  e f f i c a c i o u s  m e a n s  f o r  e n f o r c i n g  t h e  p r e 

r o g a t i v e .  A s  L o r d  E l d o n  s a i d ,  w h a t  i s  t h e  u s e  o f  h a v i n g  a  p r e r o g a t i v e  i f  

c o s t l y  m a c h i n e r y  i s  n e c e s s a r y  t o  e n f o r c e  i t  ?  T h e y  a l s o  e x p l a i n  t h e  d i s u s e  o f  t h e  

p r e r o g a t i v e ,  t h a t  m y  l e a r n e d  f r i e n d  r e l i e d  s o  m u c h  u p o n ,  b e c a u s e  t h e  p r e r o g a t i v e  w a s  

e x e r c i s e d  a n d  e x e r c i s e d  e f f e c t u a l l y  u n d e r  t h o s e  A c t s .

The Chief Justice.— D o e s  d i s u s e  o f  t h e  p r e r o g a t i v e ,  a s s u m i n g  i t  h a d  e x i s t e d ,  

d e p r i v e  t h e  S o v e r e i g n  o f  i t  ?
The Attorney-General.— N o .  T i m e  d o e s  n o t  r u n  a g a i n s t  t h e  S o v e r e i g n .

The Chief Justice.— C a n  d i s u s e  h e  c o n s i d e r e d  a s  a n  a b a n d o n m e n t  b y  i m p l i c a 

t i o n  ?
The Attorney-General.— N o  d i s u s e  c a n  t a k e  a w a y  t h e  p r e r o g a t i v e .  I  n e e d  

s c a r c e l y  a r g u e  t h a t .  A s  I  a m  r e m i n d e d ,  t h e r e  w a s  a n  i n t e r e s t i n g  e x a m p l e  o f  t h e  

p r e r o g a t i v e  b e i n g  u s e d  a f t e r  v e r y  l o n g  d i s u s e  i n  E n g l a n d .  T h e r e  h a s  b e e n  a  g o l d  

m i n e  l a t e l y  o p e n e d  i n  W a l e s ,  a n d  t h e  C r o w n  h a s  c l a i m e d  t h e  g o l d ,  a l t h o u g h  s u c h  a  

r i g h t  h a d  n o t  b e e n  c l a i m e d  f o r  c e n t u r i e s ,  i f  a t  a l l .  A n o t h e r  i n s t a n c e  o f  t h e  e x e r c i s e  

o f  a  l o n g  d i s u s e d  p r e r o g a t i v e  o c c u r r e d  i n  r e f e r e n c e  t o  t h e  a b o l i t i o n  o f  p u r c h a s e  i n  t h e  

a r m y .  I t  w a s  p r o p o s e d  t o  a b o l i s h  p u r c h a s e  b y  a n  A c t  o f  P a r l i a m e n t ,  b u t  t h e  B i l l  d i d  

n o t  p a s s  i n  o n e  o f  t h e  H o u s e s .  A s  t h e  B i l l  h a d  n o t  p a s s e d ,  r e s o r t  w a s  h a d  t o  t h e  

R o y a l  p r e r o g a t i v e ,  a n d  p u r c h a s e  w a s  a b o l i s h e d  b y  R o y a l  w a r r a n t .  N o  d o u b t  t h e  

C r o w n  h a s  e x e r c i s e d  t h i s  p r e r o g a t i v e  r e g a r d i n g  a l i e n s  w i t h  t h e  c o - o p e r a t i o n  o f  P a r l i a 

m e n t  a n d  a l s o  w i t h o u t  t h e  c o - o p e r a t i o n  o f  P a r l i a m e n t .  T h e  e x p l a n a t i o n  o f  t h e  p r o v i s i o n  

i n  Magna Charta r e l a t i n g  t o  d e a l i n g  w i t h  a l i e n  m e r c h a n t s  w a s  t h a t  K i n g  J o h n  h a d  s o  

a b u s e d  h i s  p r e r o g a t i v e  b y  w o r r y i n g  s t r a n g e r s  a n d  s e n d i n g  t h e m  o u t  o f  t h e  c o u n t r y  t h a t  

i t  w a s  c o n s i d e r e d  n e c e s s a r y  t o  m a k e  s o m e  s t i p u l a t i o n  f o r  t h e m .  S i r  A l e x .  C o c k b u r n ,  

i n  h i s  b o o k  o n  “ N a t i o n a l i t y , ”  a t  p a g e  1 3 9 ,  s a i d :  —

44 T h e  j e a l o u s y  o f  f o r e i g n e r s  a p p e a r s  t o  h a v e  d a t e d  f r o m  t h e  e a r l i e s t  t i m e s .  I t  

44 i s  s t a t e d  b y  L o r d  C o k e  t h a t  b y  t h e  a n c i e n t  k i n g s ,  a m o n g  w h o m  K i n g  A l f r e d  w a s  

44 o n e ,  i t  w a s  f o r b i d d e n  t h a t  a n y  a l i e n  m e r c h a n t  s h o u l d  m a k e  h i s  h a u n t  i n  E n g l a n d ,  

44 e x c e p t  a t  t h e  f o u r  f a i r s ,  o r  s o j o u r n  i n  t h e  l a n d  a b o v e  f o r t y  d a y s .  T i l l  u p w a r d s  o f  

u  t w o  c e n t u r i e s  a f t e r  t h e  C o n q u e s t  i t  a p p e a r s  t h a t  s t r a n g e r s  w e r e  n o t  p e r m i t t e d  t o  

44 r e s i d e  h e r e ,  e v e n  o n  a c c o u n t  o f  t r a d e ,  b e y o n d  a  l i m i t e d  t i m e ,  e x c e p t  b y  s p e c i a l

44 w a r r a n t .  T h e y  w e r e  c o n s i d e r e d  o n l y  a s  s o j o u r n e r s  c o m i n g  t o  a  f a i r  o r  m a r k e t ,  a n d

44 w e r e  o b l i g e d  t o  e m p l o y  t h e i r  l a n d l o r d s  a s  b r o k e r s  t o  b u y  a n d  s e l l  t h e i r  c o m m o d i t i e s ,  

44 a n d  o n e  s t r a n g e r  w a s  o f t e n  a r r e s t e d  f o r  t h e  d e b t  o r  p u n i s h e d  f o r  t h e  m i s d e m e a n o r  

44 o f  a n o t h e r .  A n d e r s o n ,  i n  h i s  4 H i s t o r y  o f  C o m m e r c e , ’ s t a t e s  t h a t  a s  l a t e  a s  1 2 7 6  i t  

44 w a s  a  g e n e r a l  r u l e  i n  E n g l a n d  t h a t  t h e  a g g r e g a t e  b o d y  o f  e v e r y  p a r t i c u l a r  n a t i o n

44 o f  f o r e i g n e r s  r e s i d i n g  h e r e  w a s  o b l i g e d  t o  a n s w e r  f o r  t h e  m i s d e m e a n o r s  o f  e v e r y

44 i n d i v i d u a l  b e l o n g i n g  t o  i t .  T h e  g r o s s  i m p o s i t i o n s  a n d  e x a c t i o n s  p r a c t i s e d  b y  K i n g  

44 J o h n  o n  f o r e i g n  m e r c h a n t s  h a d ,  h o w e v e r ,  o c c a s i o n e d  a  p r o v i s i o n  t o  b e  m a d e  i n  Magna 
44 Charta for t h e i r  p r o t e c t i o n .  4 A l l  m e r c h a n t s ’— w h i c h  L o r d  C o k e  s h o w s  t o  h a v e  

44 m e a n t  m e r c h a n t  s t r a n g e r s  i n  a m i t y — 4 i f  t h e y  w e r e  n o t  p u b l i c l y  p r o h i b i t e d  b e f o r e ,  

44 w e r e  t o  h a v e  s a f e  a n d  s u r e  c o n d u c t  ( 1 )  t o  d e p a r t  o u t  o f  E n g l a n d ,  ( 2 )  t o  c o m e  t o  

44 E n g l a n d ,  ( 3 )  t o  t a r r y  t h e r e ,  a n d  s o  f o r t h . ’ ”  „
Mr. Justice Holroyd.— I t  d o e s  n o t  s a y  44 f o r e i g n  m e r c h a n t s , ”  i t  s a y s  44 m e r c h a n t s .

The Attorney-General.— I t  r e f e r s  t o  t h o s e  c o m i n g  i n  f r o m  t h e  o u t s i d e .  I h e  

P a r l i a m e n t  i n t e r f e r e d  i n  c o n s e q u e n c e ,  o f  t h e  g r o s s  a b u s e  b y  t h e  C r o w n  o f  t h e  m e r c h a n t s , 

a n d  i t  w a s  c o n s i d e r e d  b y  P a r l i a m e n t  t o  b e  p o l i c y  t o  s h o w  t h e m  m o r e  c o n s i d e r a t i o n .  

I  r e l y  t h e n  o n  t h e  A l i e n  A c t s  a s  s h o w i n g  t h a t  t h e  p r e r o g a t i v e  e x i s t e d ,  a n d  t h e  P a r l i a m e n t  

o n l y  p r o v i d e d  m a c h i n e r y  f o r  e n f o r c i n g  i t .  T h e r e  w e r e  a  n u m b e r  o f  i n s t a n c e s  w h e i e
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t h e  p r e r o g a t i v e  e x i s t e d  b u t  w h e r e  t h e  C r o w n  h a d  a s k e d  P a r l i a m e n t  t o  c o - o p e r a t e  w i t h  

i t  i n  p r o v i d i n g  m a c h i n e r y  f o r  e f f e c t u a l l y  e n f o r c i n g  t h e  p r e r o g a t i v e .  I  h a v e  a l r e a d y  

r e f e r r e d  t o  t h e  a b o l i t i o n  o f  p u r c h a s e  i n  t h e  a r m y .  T h e  C r o w n  h a d  t h e  p r e r o g a t i v e  t o  

a b o l i s h  p u r c h a s e ,  b u t  y e t  i t  a s k e d  P a r l i a m e n t  t o  l e g i s l a t e .  B u t  t h e r e  a r e  o t h e r  

i n s t a n c e s ,  s u c h  a s  t h e  G u n p o w d e r  A c t ,  2 7  G e o .  I I . ,  c  1 6 ,  w h i c h  p r o v i d e d  m a c h i n e r y  

f o r  e n f o r c i n g  t h e  u n d o u b t e d  r i g h t s  o f  t h e  S o v e r e i g n  i n  r e g a r d  t o  g u n p o w d e r  j u s t  i n  

t h e  s a m e  w a y  a s  t h e  A l i e n s  A c t s  d i d  w i t h  r e g a r d  t o  a l i e n s .

The Chief Justice.— A s  t o  t h e  a b o l i t i o n  o f  p u r c h a s e ,  t h e r e  w a s  a  B i l l  

i n t r o d u c e d .

The Attorney-General.— A  B i l l  w a s  i n t r o d u c e d  b u t  w a s  n o t  p a s s e d ,  a n d  t h e n  

t h e  S o v e r e i g n  i n t e r v e n e d  a n d  d i d  i t  h e r s e l f .  I f  t h e  p r e r o g a t i v e  e x i s t s ,  u n l e s s  i t  i s  

e x p r e s s l y  t a k e n  a w a y ,  n o  A c t s  o f  P a r l i a m e n t  p r o v i d i n g  m a c h i n e r y  f o r  i t  c a n  a f f e c t  i t .  

H e  m i g h t  h e r e  f u r t h e r  r e f e r  t o  t h e  Times L a w  R e p o r t s  f o r  t h e  w e e k  e n d i n g  M a y  1 6 ,  

1 8 8 8 ,  p a g e  5 3 3 ,  s h o w i n g  t h e  r i g h t  o f  a n y  c o u n t r y  t o  e x p e l  a  f o r e i g n e r .  I n  t h e  c a s e  o t  

Re W a r d a l e ,  o n  a n  a p p l i c a t i o n  f o r  a  w r i t  o f  habeas corpus t o  d i s c h a r g e  a  p r i s o n e r  w h o s e  

e x t r a d i t i o n  w a s  d e m a n d e d  b y  t h e  U n i t e d  S t a t e s ,  t h e  S o l i c i t o r - G e n e r a l ,  w h o  a p p e a r e d  w i t h  

t h e  A t t o r n e y - G e n e r a l  t o  o p p o s e  t h e  a p p l i c a t i o n ,  “  p o i n t e d  o u t  t h a t  b y  t h e  l a w  o f  t h e  

“ U n i t e d " S t a t e s  t h e  j u d g m e n t  o f  t h e  S u p r e m e  C o u r t  w o u l d  b e  b i n d i n g  u p o n  a l l  C o u r t s  

“ i n  t h e  U n i t e d  S t a t e s  u p o n  t h e  p o i n t s  d e c i d e d ,  a s  i t  r e l a t e d  t o  f e d e r a l  l a w  a n d  t h e  

“  c o n s t r u c t i o n  o f  a  t r e a t y ,  a n d  h e  a l s o  p o i n t e d  o u t  t h a t ,  a c c o r d i n g  t o  t h e  A m e r i c a n  

“ c a s e s ,  i t  w a s  n o t  a  q u e s t i o n  o f  j u r i s d i c t i o n ,  w h i c h  c o u l d  b e  r a i s e d  b y  t h e  p r i s o n e r  a s  

“ a  d e f e n c e . ”  A n d  L o r d  C o l e r i d g e  i n t e r j e c t e d — “ H e  h a s  n o  a b s o l u t e  r i g h t  o f  a s y l u m ,  

“ a s  t h e  d i s s e n t i e n t  j u d g e  s e e m e d  t o  s u p p o s e .  A n y  c o u n t r y  m a y  e x p e l  a  f o r e i g n e r . ”  

I  s h o u l d  h a v e  c i t e d  t h a t  b e f o r e .  I  w i l l  n o w  b r i e f l y  r e f e r  t h e  C o u r t  t o  s o m e  c a s e s  i n  

w h i c h  t h i s  p r e r o g a t i v e  h a s  b e e n  u s e d  b y  t h e  C r o w n .  D r .  M a d d e n  h a d  c i t e d  f r o m  

“ M a y ’s  C o n s t i t u t i o n a l  H i s t o r y ”  a  p a s s a g e  i n  w h i c h  i t  w a s  s t a t e d  t h a t  i t  h a d  n o t  b e e n  

e x e r c i s e d  s i n c e  t h e  t i m e  o f  E l i z a b e t h .  T h a t  w a s  n o t  q u i t e  c o r r e c t ,  b e c a u s e  i t  w i l l  b e  

f o u n d  t h a t  i t  h a s  b e e n  e x e r c i s e d  i n  o t h e r  c a s e s  s i n c e  t h a t  t i m e .  I t  w a s  c e r t a i n l y  

e x e r c i s e d  i n  s e v e r a l  c a s e s  b e f o r e  t h a t  t i m e .  M a d o x ,  i n  h i s  “ H i s t o r y  o f  t h e  E x c h e q u e r , ”  

c h a p t e r  V I I . ,  s e c t i o n  8 ,  q u o t e s  a  c h a r t e r  f r o m  K i n g  J o h n  a l l o w i n g  t h e  J e w s  t o  r e s i d e  

i n  E n g l a n d .  I n  1 2 9 0 ,  E d w a r d  I .  e x p e l l e d  t h e  J e w s  b y  p r o c l a m a t i o n .  H e  r e f e r s  t o  

L i n g a r d ’s  H i s t o r y ,  v o l .  3 ,  c h a p t e r  2 5 4 .  W i t h  r e g a r d  t o  t h a t  e x p u l s i o n  o f  t h e  J e w s  b y  

p r o c l a m a t i o n ,  I  h a v e  s e a r c h e d ,  b u t  I  h a v e  n o t  b e e n  a b l e  t o  f i n d  a n y  S t a t u t e  o r  A c t  

p a s s e d  o n  t h e  s u b j e c t .  I f  t h e r e  w e r e  n o n e ,  t h e n  i t  w a s  a  c l e a r  c a s e  o f  e x p e l l i n g  b y

p r e r o g a t i v e .  '
Dr. Madden.— I t  w a s  o n  t h e  s a m e  p r i n c i p l e  t h a t  K i n g  J o h n  e x t r a c t e d  t e e t h  

f r o m  o n e  J e w  t i l l  h e  d i s g o r g e d  t h e  s u m  t h e  K i n g  r e q u i r e d .
The Attorney-General.— T h e r e  i s  a l s o  a  c a s e  i n  r e c e n t  t i m e s  ( 1 8 3 7 )  o f  Re A d a m  

( 1  “ M o o r e ’s  P r i v y  C o u n c i l  C a s e s ”  4 6 0 ) ,  w h e r e  M r .  A d a m  w a s  e x p e l l e d  f r o m  t h e  i s l a n d  

o f  M a u r i t i u s  b y  t h e  G o v e r n o r  a n d  C o u n c i l .  H e  w a s  d e p o r t e d  a n d  c a r r i e d  o u t  o f  t h e  

i s l a n d .  I n  t h e  m a r g i n a l  n o t e  t o  t h e  r e p o r t  i n  1  “ M o o r e , ”  i t  i s  s t a t e d  t h a t  i t  w a s  h e l d  

t h a t  t h e  s t a t u s  o f  a  p a r t y  r e s i d e n t  i n  t h e  M a u r i t i u s  m u s t  b e  d e t e r m i n e d  b y  t h e  l a w s  o f  

E n g l a n d ,  b u t  t h e  r i g h t s  a n d  l i a b i l i t i e s  i n c i d e n t a l  t o  s u c h  s t a t u s  m u s t  b e  d e t e r m i n e d  b y  

t h e  l a w  o f  t h e  c o l o n y .  B y  t h e  1 3 t h  a r t i c l e  o f  t h e  Code Civil ( w h i c h  p r e v a i l e d  i n  t h e  

M a u r i t i u s  p r e v i o u s  t o  t h e  s u r r e n d e r  t o  t h e  B r i t i s h  C r o w n ) ,  t h e  d o m i c i l e  o f  a n  a l i e n  c a n  

o n l y  b e  o b t a i n e d  par Vautorisation du gouvernement, w h i c h ,  a c c o r d i n g  t o  t h e  l a w  a n d  

p r a c t i c e  i n  F r a n c e ,  i s  a n  e x p r e s s  a n d  f o r m a l  a u t h o r i t y  o f  t h e  G o v e r n m e n t  a n d  n o t  

m e r e l y  a  t a c i t  o r  p e r m i s s i v e  a c q u i e s c e n c e  f o r  t h e  r e s i d e n c e  o f  a n  a l i e n  f r i e n d  i n  t h e  

i s l a n d .  W h e r e  t h e r e f o r e  a n  a l i e n  f r i e n d  h a d  b y  a n  o r d e r  o f  t h e  G o v e r n o r  a n d  C o l o n i a l  

C o u n c i l  b e e n  d e p o r t e d  a n d  d i r e c t e d  t o  q u i t  t h e  i s l a n d  w i t h i n  a  m o n t h ,  i t  w a s  h e l d  b y  

t h e  J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l ,  t o  w h o m  t h e  c a s e  w a s  l e f e r r e d  b y  t h e  

C r o w n ,  t h a t  s u c h  o r d e r  w a s  c o n s i s t e n t  w i t h  t h e  l a w  o f  F r a n c e  a n d  s t i i c t l y  l e g a l ,  n o t 

w i t h s t a n d i n g  t h a t  i t  a p p e a r e d  t h a t  t h e  p a r t y  s o  d e p o r t e d  h a d  e n j o y e d  t h e  p r i v i l e g e s  

a n d  e x e r c i s e d  t h e  r i g h t s  o f  a  p e r s o n  d u l y  d o m i c i l e d  i n  t h e  i s l a n d .  O f  c o u r s e ,  t h e r e  

i s  t h e  d i s t i n c t i o n  t h a t  M a u r i t i u s ,  h a v i n g  b e e n  o r i g i n a l l y  a  F r e n c h  p o s s e s s i o n ,  t h e  k i e n c h  

l a w  o n  t h e  s u b j e c t  r e g u l a t e d  i t ;  b u t  t h e  l a w  e x i s t i n g ,  t h e  a c t  w a s  d o n e  b y  t h e

E x e c u t i v e .  i ~
The Chief Justice.—T h a t  w a s  d o n e  b y  t h e  G o v e r n o r  m  C o u n c i l .  _ ^
The A tto r n e y -General.— Y e s .  A n d  m y  c o n t e n t i o n  i s  t h a t ,  i f  t h e r e  i s  t h i s  r i g h t  

b y  t h e  l a w  o f  E n g l a n d ,  i t  i s  e q u a l l y  ' c l e a r  t h a t  t h e  G o v e r n o r  h e r e  c a n  d e p o r t  a s  t h e  
G o v e r n o r  i n  C o u n c i l  d i d  t h e r e .  T h a t  i s  a n  i n s t a n c e  o f  d e p o r t i n g  i n  r e c e n t  t i m e s

(1837).



Mr. Justice Wrenforclsley.— T h a t  i s  a  c o l o n y  b y  c o n q u e s t .  T h i s  i s  a  c o l o n y  b y  

o c c u p a t i o n .

The Attorney-General.— I  c i t e d  t h e  c a s e  t o  s h o w  t h a t  i f  t h e  p e r o g a t i v e  e x i s t e d  

u n d e r  t h e  E n g l i s h  l a w  t o  d e p o r t  a  f o r e i g n e r  o r  t o  p r e v e n t  a  f o r e i g n e r  f r o m  l a n d i n g ,  

j u s t  a s  i t  w a s  e x e r c i s e d  i n  M a u r i t i u s  b y  t h e  G o v e r n o r  i n  C o u n c i l ,  s o  i t  c o u l d . b e  e x e r 

c i s e d  h e r e  b y  t h e  G o v e r n m e n t .  T h a t  i s  a  c a s e  t h a t  o c c u r r e d  i n  r e c e n t  t i m e s .  T h e  

d e p o r t a t i o n  w a s  a n  e x e c u t i v e  a c t ,  a n d  n o t  o n e  d o n e  b y  t h e  L e g i s l a t u r e .  I t  w a s  b a s e d  o n  

F r e n c h  l a w ; b u t  i f  i t  c o u l d  b e  e x e r c i s e d  t h e r e  i t  c a n  b e  e x e r c i s e d  h e r e  i f  t h e  l a w  o f  

E n g l a n d  v e s t s  t h i s  p r e r o g a t i v e  i n  t h e  E x e c u t i v e .  T h e r e  i s  a l s o  a  r e c e n t  c a s e  o f  e x p u l 

s i o n  f r o m  J e r s e y .  T h e r e  i s  n o  f o r m a l  r e p o r t  o f  i t ,  b u t  a n  a c c o u n t  o f  i t  w o u l d  b e  

f o u n d  i n  t h e  Times o f  t h e  1 7 t h  O c t o b e r ,  5 t h  N o v e m b e r ,  a n d  2 6 t h  N o v e m b e r ,  1 8 5 5 .  

A  n u m b e r  o f  F r e n c h  r e f u g e e s  h a d  s e t t l e d  i n  t h e  i s l a n d ,  a n d  t h e y  e s t a b l i s h e d  a  n e w s 

p a p e r  w h i c h  p u b l i s h e d  o u t r a g e o u s  l i b e l s .  T h e  E x e c u t i v e ,  w i t h o u t  c o n s u l t i n g  t h e  

L e g i s l a t i v e  b o d y  o f  t h e  i s l a n d ,  e x p e l l e d  t h e m  o u t  o f  t h e  i s l a n d  b o d i l y .  T h e r e  w a s  s o m e  

q u e s t i o n  r a i s e d  a s  t o  w h e t h e r  t h e  L e g i s l a t i v e  b o d y  s h o u l d  n o t  h a v e  b e e n  c o n s u l t e d  

b e f o r e h a n d ,  w h i c h  w a s  n e v e r  d e c i d e d .  B u t  t h e  c a s e  r e m a i n s  a s .  a n  e x a m p l e  o f  a n  

E x e c u t i v e  u n d e r  o u r  C o n s t i t u t i o n  s e n d i n g  f o r e i g n e r s  o u t  o f  a  c o u n t r y .

T h e s e  a r e  t h e  a u t h o r i t i e s  I  r e l y  o n  a s  s h o w i n g  t h a t  t h e r e  i s  t h e  p r e r o g a t i v e  i n  

t h e  S o v e r e i g n ,  a n d  t h a t  i t  h a s  b e e n  e x e r c i s e d  m o r e  t h a n  o n c e ,  a n d  I  r e l y  o n  t h e  A l i e n  

A c t s  a s  r e c o g n i s i n g  t h e  p r e r o g a t i v e .  F u r t h e r ,  u p o n  p r i n c i p l e ,  I  c o n t e n d  t h a t  t h i s  

p r e r o g a t i v e  m u s t  b e  v e s t e d  i n  t h e  S o v e r e i g n ,  h a v i n g  r e g a r d  t o  h i s  p o s i t i o n  i n  t h e  

E n g l i s h  C o n s t i t u t i o n  a n d  t h e  e x e c u t i v e  p o w e r s  p l a c e d  i n  t h e  S o v e r e i g n .  I n  t h e  

U n i t e d  S t a t e s ,  s o v e r e i g n  p o w e r  i s  d i v i d e d  b e t w e e n  t h e  P r e s i d e n t  a n d  t h e  S e n a t e  a n d  

t h e  C o u r t s .  B u t  i n  E n g l a n d  t h e  w h o l e  e x e c u t i v e  p o w e r  o f  t h e  n a t i o n  r e s t s  i n  t h e  

S o v e r e i g n .  T h e  S o v e r e i g n  m a k e s  w a r  a n d  p r o c l a i m s  p e a c e ,  c e d e s  t e r r i t o r y ,  s e n d s  

a m b a s s a d o r s  a n d  r e c e i v e s  t h e m ,  m a k e s  a l l  t r e a t i e s ,  c o m m a n d s  t h e  a r m y ,  a n d  i s  t h e  

f o u n t a i n  o f  j u s t i c e  f o r  t h e  w h o l e  c o u n t r y .  I t  i s  t h e  S o v e r e i g n  i n  w h o s e  n a m e  t h e  w r i t  

o f  ne exeat regno i s  i s s u e d ,  p r o h i b i t i n g  a  s u b j e c t  l e a v i n g  t h e  c o u n t r y ,  a n d  i t  w o u l d  b e  

s t r a n g e  i f  h e  h a s  a  p r e r o g a t i v e  r i g h t  t o  p r e v e n t  a  s u b j e c t  l e a v i n g  t h e  r e a l m  b u t  m u s t  

a s k  a u t h o r i t y  f r o m  P a r l i a m e n t  t o  e x p e l  f o r e i g n e r s  o r  p r e v e n t  t h e m  c o m i n g  i n t o  t h e  

c o u n t r y .  I t  i s  a  r i g h t  w h i c h  i n  e v e r y  n a t i o n  m u s t  r e s t  s o m e w h e r e .  U n d e r  o u r  

C o n s t i t u t i o n  i t  r e s t s  w i t h  t h e  S o v e r e i g n .
Mr. Justice Holroyd.— E x c e p t  w h e r e  c o n t r o l l e d  b y  A c t  o f  P a r l i a m e n t .

The Attorney-General.— Y e s ; b u t  I  a m  r e m i n d i n g  t h e  C o u r t  t h a t  e v e r y  e x e c u 

t i v e  a c t  i s  d o n e  t h r o u g h  t h e  S o v e r e i g n .  I t  w o u l d  b e  s t r a n g e  i f  t h i s  u n d o u b t e d  r i g h t  o f  

e v e r y  n a t i o n  t o  p r o t e c t  i t s e l f  a g a i n s t  f o r e i g n e r s  w e r e  n o t  v e s t e d  i n  t h e  E x e c u t i v e .  I t  

w o u l d  b e  e x t r a o r d i n a r y  i f  t h i s  o n e  r e q u i r e d  l e g i s l a t i o n .  I f  P a r l i a m e n t  w e r e  t o  b e  c o n 

s u l t e d  o n  t h e  e x e r c i s e  o f  t h a t  p r e r o g a t i v e ,  i t s  e x e r c i s e  w o u l d  b e  u s e l e s s ^  P a r l i a m e n t  

m a y  n o t  b e  s i t t i n g ,  a n d ,  i f  i t  w a s  s i t t i n g ,  t h e r e  m u s t  a l w a y s  b e  s o m e  l i t t l e  t i m e  i n  g e t t i n g  

a  B i l l  t h r o u g h .  T h e  C r o w n  m u s t  a c t  o n  a n  e m e r g e n c y .  S u p p o s i n g  t h e r e  w a s  a  p r o b a 

b i l i t y  o f  w a r ,  a n d  1 , 0 0 0  F r e n c h m e n  p r o p o s e d  t o  l a n d  a t  P o r t s m o u t h ,  c a n  i t  b e  c o n t e n d e d  

t h a t  t h e  C r o w n  w o u l d  n o t  b e  e n t i t l e d  t o  r e f u s e  t h e m  a d m i t t a n c e ?  I s  i t  n e c e s s a r y  t h a t  

t h e r e  s h o u l d  b e  a n  A c t  o f  P a r l i a m e n t  t o  e x c l u d e  t h e m ,  t o  m a k e  i t  l a w f u l  t o  e x c l u d e  

t h e m ?  I f  i t  w e r e ,  t h e n  t h e  p r e r o g a t i v e  w a s  n o t  w o r t h  h a v i n g .  T h e  B r i t i s h  e m p i r e  

w o u l d  b e  i n  a  d i f f e r e n t  p o s i t i o n  i n  t h e  e x e r c i s e  o f  t h e  n a t i o n a l  p r e r o g a t i v e  o f  e x c l u d i n g  

f o r e i g n e r s  t o  e v e r y  o t h e r  n a t i o n  i n  t h e  w o r l d .  I t  i s  a l l  v e r y  w e l l  t o  t a l k  o f  a  B i l l^  o f  

I n d e m n i t y .  D i c e y  t a l k s  o f  a  B i l l  o f  I n d e m n i t y ; b u t  t h a t  i s  a  m o s t  u n s a t i s f a c t o r y  k i n d  

o f  a r g u m e n t  t o  s a y  t h a t ,  i n  a  c a s e  o f  e m e r g e n c y ,  t h e  C r o w n  m u s t  a c t  u n l a w f u l l y  i n  t h e  

h o p e  o f  a  B i l l  o f  I n d e m n i t y .  I t  i s  a l t o g e t h e r  d i f f e r e n t  i n  t h e  c a s e  o f  s u b j e c t s ,  t o  w h o m  

D i c e y  r e f e r s ,  a n d  t h a t  o f  f o r e i g n e r s .  B y  o u r  l a w  n o  w r o n g  c a n  b e  d o n e  t o  a  s u b j e c t  

w i t h o u t  h i s  h a v i n g  a  r e m e d y  f o r  i t .  A n  A c t  o f  I n d e m n i t y  i s  r e q u i r e d  i n  c a s e s  w h e r e  

s u b j e c t s  a r e  c o n c e r n e d ;  b u t  n o t  w h e r e  t h e  C r o w n  d e a l s  w i t h  a l i e n s .  O n  t h e  q u e s t i o n  

o f  p r e r o g a t i v e ,  I  m a y  a l s o  r e f e r  t o  “ D e  L o l m e  o n  t h e  E n g l i s h  C o n s t i t u t i o n ”  ( p u b l i s h e d  

i n  1 8 5 3  b y  M a c g r e g o r ) ,  p a g e  6 3 ,  i n  w h i c h ,  g i v i n g  a  d e s c r i p t i o n  o f  t h e  p o w e r s  o f  t h e  

K i n g  o f  E n g l a n d ,  h e  s a y s :—
“  T h e  K i n g  i s ,  w i t h  r e g a r d  t o  f o r e i g n  n a t i o n s ,  t h e  r e p r e s e n t a t i v e  a n d  d e p o s i t o r y  

“ o f  a l l  t h e  p o w e r  a n d  c o l l e c t i v e  m a j e s t y  o f  t h e  n a t i o n .  H e  s e n d s  a n d  r e c e i v e s  

“  a m b a s s a d o r s ,  h e  c o n t r a c t s  a l l i a n c e s ,  a n d  h a s  t h e  p r e r o g a t i v e  o f  d e c l a r i n g  w a r  a n d  

“  o f  m a k i n g  p e a c e  o n  w h a t e v e r  c o n d i t i o n s  h e  t h i n k s  p r o p e r . ”
L o r d  B r o u g h a m ,  i n  h i s  w o r k  o n  t h e  B r i t i s h  C o n s t i t u t i o n ,  d e s c r i b e d  t h e  p o s i t i o n  

o f  t h e  K i n g  i n  m u c h  t h e  s a m e  w o r d s .
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I f  t h i s  p r e r o g a t i v e  t h e n  e x i s t s  a n d  i s  v e s t e d  i n  t h e  S o v e r e i g n ,  t h e  n e x t  q u e s t i o n  i s  
w h e t h e r  o u r  C h i n e s e  S t a t u t e s  i n t e r f e r e  w i t h  t h a t  p r e r o g a t i v e .  I  a m  s p e a k i n g  n o w  o f  H e r  

M a j e s t y ’s  p r e r o g a t i v e .  I  s h a l l  d e a l  a f t e r w a r d s  w i t h  t h e  G o v e r n m e n t  o f  V i c t o r i a .  H a s  
t h e  p r e r o g a t i v e  b e e n  l i m i t e d  i n  V i c t o r i a  b y  t h e  t w o  C h i n e s e  A c t s  t h a t  w e  h a v e  p a s s e d  ? 

M y  l e a r n e d  f r i e n d  ( D r .  M a d d e n )  s a i d  s o m e t h i n g  a b o u t  t h e  t w o  S t a t u t e s  c o n s t i t u t i n g  

a n  i n v i t a t i o n  t o  t h e  C h i n e s e  t o  c o m e  h e r e .  B u t  t h e  p o i n t  i s  w h e t h e r  t h e r e  i s  a n y t h i n g  

i n  t h e  S t a t u t e s  b y  w h i c h  t h e  p r e r o g a t i v e  o f  H e r  M a j e s t y  i s  t a k e n  a w a y .  I  s a y  c l e a r l y  

t h e r e  i s  n o t .  F i r s t ,  o n  t h e  o b v i o u s  p r i n c i p l e  t h a t  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  i s  n o t  
a f f e c t e d  u n l e s s  i t  i s  e x p r e s s l y  n a m e d  i n  t h e  A c t  T h e  p r e r o g a t i v e  o f  t h e  C r o w n  c a n n o t  

h e  t a k e n  a w a y  b y  i m p l i c a t i o n .  “  C l i i t t y  o n  P r e r o g a t i v e  ”  a n d  “  M a x w e l l  o n  S t a t u t e s  ”  

e x p l a i n  t h i s  w e l l - k n o w n  p r i n c i p l e .

The Chief Justice.— T h e  p l a i n t i f f  i n  t h i s  c a s e  s a y s  t h a t  o n  t e n d e r i n g  t h e  

a m o u n t  o f  t h e  p o l l - t a x  h e  h a s  a  s t a t u t o r y  r i g h t ,  i n  h i s  p a r t i c u l a r  c a s e ,  w h i c h  p r e 

v e n t e d  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e .
The Attorney- General.— I  s u b m i t  t h a t  c a n n o t  b e  d o n e  u n l e s s  i t  i s  e x p r e s s e d  i n  

t h e  A c t .  A s s u m i n g  t h a t  t h e r e  i s  a  p r e r o g a t i v e  t o  p r e v e n t  h i m  l a n d i n g ,  a n d  t h e  A c t  

s a y s  t h a t  t h e  C h i n e s e  s h a l l  p a y  £ 1 0  o n  l a n d i n g — t h a t  d o e s  n o t  t a k e  a w a y  t h e  r i g h t  

u n d e r  t h e  p r e r o g a t i v e .  A t  m o s t  i t  i s  o n l y  i m p l i c a t i o n .  I t  g i v e s  t h e  p l a i n t i f f  n o  r i g h t s  

— t h e A c t  i s  i n  r e s t r i c t i o n  o f  h i s  r i g h t s .
The. Chief Justice.— T h e  C r o w n  i s  a  p a r t y  t o  a n  A c t  o f  P a r l i a m e n t .  A s s u m i n g  

t h a t  t h e r e  i s  n o  i l l e g a l i t y  i n  t h e  m o d e  i n  w h i c h  t h e  p l a i n t i f f *  w a s  b r o u g h t  i n t o  V i c t o r i a ,  

m i g h t  i t  n o t  b e  c o n t e n d e d  t h a t  t h e  C r o w n  h a d ,  w i t h  t h e  o t h e r  b r a n c h e s  o f  P a r l i a m e n t ,  

c o n t r a c t e d  t o  a d m i t  a  f r i e n d l y  a l i e n  u p o n  p a y m e n t  o f  a  p o l l - t a x  ?

The Attorney- General.—Q\<d2cc\y t h e r e  i s  n o  c o n t r a c t  w i t h  t h e  a l i e n .

' 1 The Chief Justice.— M i g h t  i t  n o t  b e  p u t  a s  a n  i n v i t a t i o n  t o  C h i n e s e  t o  e m i g r a t e  

t o  V i c t o r i a  ?
The Attorney-General.— N o ;  a n d ,  e v e n  i f  s h e  h a d ,  s h e  c o u l d  s a y  a t  a n y  t i m e  

t h a t  f o r  t h e  f u t u r e  s h e  w o u l d  n o t  b e  b o u n d  b y  i t .
The Chief Justice.— S u p p o s e  s h e  m a d e  a  t r e a t y  w i t h  C h i n a  t h a t  a n y  C h i n e s e ,  

o n  p a y i n g  a  c e r t a i n  s u m ,  s h o u l d  b e  r e c e i v e d ,  w o u l d  t h a t  n o t  b e  a  p a r t i n g  w i t h  t h e  

e x e r c i s e  o f  t h e  p r e r o g a t i v e ,  o r  w o u l d  i t  b e  a  m o r a l  c o n t r a c t  t o  w h i c h  n o  e f f e c t  n e e d  b e  

g i v e n  ? T h e  C r o w n  i s  o n e  o f  t h e  p a r t i e s  t o  t h e  c o n t r a c t  b y  t h e  S t a t u t e .

The Attorney-General.—Vi m a y  b e  i m m o r a l  o r  w r o n g ,  b u t  i t  w o u l d  b e  s t r i c t l y

l e g a l .
The Chief Justice.— I f  t h e  S o v e r e i g n  i s  o n e  o f  t h e  p a r t i e s  ?
The Attorney- General.— I t  w o u l d  n o t  d e s t r o y  t h e  p r e r o g a t i v e  i f  s h e  c h o s e  t o  g o  

b a c k .  I  a s s e r t  t h e  p r e r o g a t i v e .  B u t  I  s a y  t h e r e  i s  n o  s u c h  c o n t r a c t  u n d e r  t h e  

“S t a t u t e .  T h e  p r e r o g a t i v e  m u s t  b e  g o t  r i d  o f  b y  s o m e  m e a n s — e i t h e r  b y  g i v i n g  i t  u p  

e x p r e s s l y  o r  b y  a n  A c t  o f  P a r l i a m e n t .  A  f o r e i g n e r  c a n n o t  c o m e  h e r e  a a d  s u e  a n  

o f f i c e r  o f  t h e  C r o w n  f o r  a c t i n g  u n d e r  i t .
. The Chief Justice.— A  f o r e i g n e r  i s  s u i n g  t h e  C r o w n  f o r  n o t  p e r m i t t i n g  h i m  t o  

l a n d .  T h e  C r o w n  a d o p t s  t h e  a c t  o f  t h e  o f f i c e r .  T h a t  i s  t h e  a c t  o f  t h e  C r o w n  w h i c h  

i s  m a d e  t h e  s u b j e c t  o f  a n  a c t i o n  f o r  d a m a g e s .  T h e  C r o w n ,  b y  s a n c t i o n i n g  a  S t a t u t e ,  

h o l d s  o u t  a n  i n v i t a t i o n  t o  t h i s  a n d  o t h e r  f o r e i g n e r s  t o  l a n d  h e r e  o n  p a y m e n t  o f  a  s u m  

o f  m o n e y .  Y o u  s a y  t h e  C r o w n  w o u l d  s t i l l  h a v e  p o w e r  t o  e x e r c i s e  t h e  p r e r o g a t i v e  o f  

e x c l u d i n g  t h e m ,  n o t w i t h s t a n d i n g  t h a t  t h e y  w e r e  w i l l i n g  t o  p a y  t h e  p o l l - t a x .
The Attorney-General.— Y e s ,  I  d o ,  a n d  f o r  t h i s  r e a s o n .  N o  o n e  s h o w s  h o w  o r  

w h e r e  t h e  p r e r o g a t i v e  i s  k i l l e d  o r  d e s t r o y e d .  I t  i s  n o t  i n  t h e  A c t  o f  P a r l i a m e n t .  T h a t  
A c t  o n l y  p u t s  a n  a d d i t i o n a l  r e s t r i c t i o n  o n  t h e m .  T h e  A c t  o f  1 8 8 1  m a k e s  i t  p e n a l  f o r  

a n y  s h i p  t o  c o m e  i n t o  V i c t o r i a  w i t h  m o r e  t h a n  t h e  s t a t u t o r y  n u m b e r .  S e c t i o n  3  

p r o v i d e s  t h a t  b e f o r e  a n y  i m m i g r a n t  s h a l l  b e  p e r m i t t e d  t o  l a n d  h e  m u s t  p a y  a  s u m  o f  

£ 1 0 .  T h e  s e c t i o n  r u n s  t h u s :—
“  B e f o r e  a n y  i m m i g r a n t  a r r i v i n g  f r o m  p a r t s  b e y o n d  V i c t o r i a  s h a l l  b e  p e r m i t t e d  

“  t o  l a n d  f r o m  a n y  v e s s e l  a t  a n y  p o r t  o r  p l a c e  i n  V i c t o r i a ,  a n d  b e f o r e  m a k i n g  a n y  
“  e n t r y  a t  t h e  C u s t o m s ,  t h e  m a s t e r  o f  t h e  v e s s e l  b y  w h i c h  s u c h  i m m i g r a n t  s h a l l  s o  

u a r r i v e  s h a l l  p a y  t o  t h e  C o l l e c t o r  o r  o t h e r  p r i n c i p a l  o f f i c e r  o f  C u s t o m s  t h e  s u m  o f  £ 1 0  
u f o r  e v e r y  s u c h  i m m i g r a n t ,  a n d  n o  e n t r y  s h a l l  b e  d e e m e d  t o  h a v e  a n y  l e g a l  e f f e c t  u n t i l  

u s u c h  p a y m e n t  s h a l l  h a v e  b e e n  m a d e ,  a n d  s u c h  i m m i g r a n t  f o r  w h o m  s u c h  s u m  h a s  
u b e e n  p a i d  s h a l l  r e c e i v e  f r o m  t h e  s a i d  C o l l e c t o r  o r  o t h e r  p r i n c i p a l  o f f i c e r  a  c e r t i f i c a t e  
“ t o  t h a t  e f f e c t .  I f  a n y  m a s t e r  s h a l l  n e g l e c t  t o  p a y  a n y  s u c h  s u m ,  o r  s h a l l  l a n d  o r  
“ p e r m i t  t o  l a n d  o r  s u f f e r  t o  l a n d  o r  t o  e s c a p e  f r o m  s u c h  v e s s e l  a t  a n y  p o r t  o r  p l a c e  i n  

“  V i c t o r i a  a n y  i m m i g r a n t  b e f o r e  s u c h  s u m  s h a l l  h a v e  b e e n  p a i d  b y  s u c h  m a s t e r  Or h i s

Ah Toy. D



“  a g e n t ,  o r  b e f o r e  s u c h  l i s t  s h a l l  h a v e  b e e n  d e l i v e r e d ,  s u c h  m a s t e r  s h a l l  b e  l i a b l e  f o r  

u  e v e r y  s u c h  o f f e n c e  t o  a  p e n a l t y  o f  £ 5 0  f o r  e a c h  i m m i g r a n t  s o  l a n d e d  o r  p e r m i t t e d  o r  

“  s u f f e r e d  t o  l a n d  o r  t o  e s c a p e ,  a n d  i n  a d d i t i o n  t o  s u c h  p e n a l t y  s h a l l  a l s o  p a y  t h e  s u m ' 

“  h e r e b y  r e q u i r e d  t o  b e  p a i d  f o r  e a c h  s u c h  i m m i g r a n t . ”

I f  t h e  m a s t e r  i s  l i a b l e  t o  a  p e n a l t y  f o r  e v e r y  i m m i g r a n t  w h o  a t t e m p t s  t o  e n t e r  

V i c t o r i a ,  a n d  i f  t h e r e  i s  a n  e x e m p t i o n  i n  f a v o u r  o f  a  c e r t a i n  c l a s s  o f  C h i n e s e ,  I  s u b m i t  

t h i s  i s  a  p l a i n  r e s t r i c t i o n  o n  t h e i r  e n t e r i n g .  I t  d o e s  n o t  p l a c e  t h e m  i n  a n y  b e t t e r  

p o s i t i o n  t h a n  o t h e r  n a t i o n a l i t i e s  o n  w h i c h  n o  r e s t r i c t i o n  i s  p l a c e d .  T h i s  A c t  i s  u n u s u 

a l l y  r e s t r i c t i v e .  A n d  t h e  w o r d s  “  b e f o r e  a n y  i m m i g r a n t  s h a l l  b e  p e r m i t t e d  t o  l a n d  l i e  

s h a l l  p a y  £ 1 0 ”  d o e s  n o t  t a k e  a w a y  t h e  p r e r o g a t i v e  i f  i t  e x i s t s .

Mr. Justice Wrenfordsley. — I s  n o t  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  i n t e r f e r e d  

w i t h  b y  m a k i n g  t h e  p r o v i s i o n  t h a t  t h e  i m m i g r a n t  m a y  c o m e  i n ?

The Attorney-General. — H e  s h a l l  n o t  b e  a l l o w e d  t o  c o m e  i n  u n l e s s  i n  c e r t a i n  

c a s e s  m e n t i o n e d .  H e  i s  p l a c e d  u n d e r  d i s a b i l i t i e s  a s  t o  c o m i n g  i n .  T h e r e  i s  n o  c o n 

t r a c t  o r  a g r e e m e n t  t h a t  h e  s h a l l  c o m e  i n .  T h e r e  i s  n o  c o n t r a c t  t o  l e t  h i m  i n .  A n d  i f  

t h e r e  i s ,  h o w  d o e s  i t  t a k e  a w a y  t h e  p r e r o g a t i v e  ?  I  c a n n o t  s e e  h o w  a n  A c t  p l a c i n g  

c e r t a i n  d i s a b i l i t i e s  o n  C h i n e s e  c a n  b e  s a i d  t o  g i v e  t h e m  g r e a t e r  r i g h t s  t h a n  a r e  p o s 

s e s s e d  b y  o t h e r  f o r e i g n e r s .

Mr. Justice Kerferd.— I f  w a r  w e r e  d e c l a r e d  w i t h  C h i n a ,  s h o u l d  w e  r e q u i r e  t o  

r e p e a l  t h e  C h i n e s e  I m m i g r a t i o n  A c t s  t o  p r e v e n t  C h i n e s e  c o m i n g  i n t o  t h e  c o l o n y  ?

The Attorney-General. — C e r t a i n l y  n o t .  A s  C l i i t t y  s a y s ,  t h e  p r e r o g a t i v e  o f  t h e  

Q u e e n  c a n n o t  b e  a f f e c t e d  e x c e p t  i t  i s  e x p r e s s l y  t a k e n  a w a y  b y  A c t  o f  P a r l i a m e n t .  

A n d  i f  t h i s  p r e r o g a t i v e  e x i s t s  a n d  i s  n o t  a b o l i s h e d ,  t a k e n  a w a y ,  o r  a f f e c t e d  i n  a n y  w a y  

b y  t h e s e  A c t s ,  I  w o u l d  s u b m i t  t h a t  t h e  v e r y  n a t u r e  o f  t h e  p r e r o g a t i v e  i s  s u c h  t h a t  i t  

i s  a c t i v e  a l l  o v e r  t h e  Q u e e n ’s  e m p i r e . '  T h a t  s t a n d s  t o  r e a s o n  a n d  c o m m o n  s e n s e ,  a n d  

c a n  b e  s u p p o r t e d  b y  r e f e r e n c e s  t o  a u t h o r i t i e s .  F u r t h e r ,  I  s u b m i t  t h a t  t h e  p r e r o g a t i v e  

m u s t  b e  a s  v i t a l  i n  M e l b o u r n e  a s  i t  i s  i n  L o n d o n ,  o r  e l s e  i t  w o u l d  b e  n o t o r i o u s l y  u s e l e s s ,  

a n d  w o u l d  d e f e a t  i t s  o w n  o b j e c t .  A s s u m i n g  t h e r e  i s  t h i s  p r e r o g a t i v e  i n  t h e  S o v e r e i g n ,  

i t  m u s t  b e  v i t a l  e v e r y w h e r e .  I t  c a n n o t  b e  s a i d  t o  b e  a  p r e r o g a t i v e  w h i c h  i s  o n l y  a c t i v e  

i n  t h e  U n i t e d  K i n g d o m  o r  i n  a n y  p a r t i c u l a r  p l a c e  ; i t  m u s t  e x t e n d  a l l  o v e r  t h e  e m p i r e ,  

b e c a u s e  t h e  v e r y  n a t u r e  o f  t h e  t h i n g ,  o f  n e c e s s i t y ,  i s  t o  p r e v e n t  f o r e i g n e r s  c o m i n g  i n t o  

t h e  Q u e e n ’s  d o m i n i o n s .  T h e  i m p o r t a n t  q u e s t i o n  t h e n  a r i s e s — h o w  i s  t h a t  p r e r o g a t i v e  

t o  b e  e x e r c i s e d  h e r e  i n  t h e  c o l o n y  o f  V i c t o r i a  ?  I  w o u l d  h e r e  l a y  d o w n  a  p o s i t i o n  

w h i c h  I  d o  n o t  t h i n k  w i l l  b e  d i s p u t e d — o r  t h a t  I  s h a l l  f i n d  i t  n e c e s s a r y  t o  c i t e  a u t h o r i t i e s  

i n  s u p p o r t  o f — t h a t  t h e  Q u e e n ,  p e r s o n a l l y ,  a p a r t  f r o m  a d v i s e r s ,  c a n n o t  e x e r c i s e  a n y  

p r e r o g a t i v e .  I  t h i n k  t h a t  i s  u n d o u b t e d  l a w .  A l l  t h e  p r e r o g a t i v e  p o w e r s  o f  t h e  S t a t e  

a r e  v e s t e d  i n  t h e  Q u e e n ,  b u t  t h e y  m u s t  b e  e x e r c i s e d  t h r o u g h  p r o p e r  a g e n t s ,  a n d  t h e  

S o v e r e i g n  b y  h e r s e l f  a l o n e  c a n n o t  d o  a  s i n g l e  p u b l i c  a c t .  T h e r e  m u s t  b e  s o m e o n e  

t h r o u g h  w h o m  i t  i s  d o n e ,  o r  w h o  i s  r e s p o n s i b l e  f o r  i t .  J u s t  a s  i s  t h e  c a s e  w i t h  r e g a r d  

t o  t h e  p o s i t i o n s  w h i c h  y o u r  H o n o r s  h o l d  i n  a d m i n i s t e r i n g  j u s t i c e .  T h e  S o v e r e i g n  i s  

t e c h n i c a l l y  t h e  f o u n t a i n  o f  j u s t i c e ,  a n d  s h e  i s  s u p p o s e d  t o  b e  p r e s e n t  i n  h e r  C o u r t s .  

B u t ,  p r a c t i c a l l y ,  s h e  c a n n o t  h e r s e l f  s i t  a n d  a d j u d i c a t e  u p o n  a  s i n g l e  c a s e .  I n  v e r y  e a r l v  

d a y s  s h e  u s e d  t o  d o  s o .  I  d o  n o t  k n o w  t h a t  a n y  S o v e r e i g n  h a s  e x p r e s s l y  g i v e n  t h e  r i g h t  

u p ;  b u t  i f  t h e  S o v e r e i g n  w e r e  t o  a d j u d i c a t e  p e r s o n a l l y ,  i t  w o u l d  b e  u n d o u b t e d l y  

c o n t r a r y  t o  l a w .  T h e  S o v e r e i g n  c a n  o n l y  a d m i n i s t e r  j u s t i c e  t h r o u g h  h e r  J u d g e s .  A n d  

j u s t  i n  t h e  s a m e  w a y  I  t a k e  i t  t o  b e  p e r f e c t l y  c l e a r  l a w  t h a t  t h e  S o v e r e i g n  c a n  o n l y  

e x e r c i s e  h e r  o t h e r  p r e r o g a t i v e s  t h r o u g h  s o m e  r e s p o n s i b l e  a g e n t .  S h e  c a n n o t  d o  a n y 

t h i n g  h e r s e l f  a l o n e .  T h a t  i s  u n d o u b t e d  J a w ;  b u t  I  w i l l  j u s t  r e f e r  t o  T o d d ’s  w o r k  

o n  “  P a r l i a m e n t a r y  G o v e r n m e n t  i n  E n g l a n d ” ; h e  q u o t e s  s o m e  a u t h o r i t i e s  o n  t h e  q u e s 

t i o n .  A t  p a g e  1 6 9  o f  v o l .  I . ,  h e  w r i t e s : —

“  A s  a  p l e d g e  a n d  s e c u r i t y  f o r  t l i e  r i g h t f u l  e x e r c i s e  o f  e v e r y  a c t  o f  R o y a l  

“  a u t h o r i t y ,  i t  i s  r e q u i r e d  b y  t h e  C o n s t i t u t i o n  t h a t  t h e  M i n i s t e r s  o f  S t a t e  f o r  t h e  t im e  

“  J o e i n g  s h a l l  b e  h e l d  r e s p o n s i b l e  t o  P a r l i a m e n t  a n d  t o  t h e  l a w  o f  t h e  l a n d  f o r  a l l  p u b l i c  

“  a c t s  o f  t h e  C r o w n .  T h i s  r e s p o n s i b i l i t y ,  m o r e o v e r ,  i s  n o t  m e r e l y  f o r  a f f a i r s  o f  S t a t e  

u  w h i c h  h a v e  b e e n  t r a n s a c t e d  b y  M i n i s t e r s  i n  t h e  n a m e  a n d  o n  t h e  b e h a l f  o f  t h e  C r o w n ,  

“  o r  b y  t h e  K i n g  h i m s e l f  u p o n  t h e  a d v i c e  o f  M i n i s t e r s ,  b u t  i t  e x t e n d s  t o  m e a s u r e s  t h a t  

“  m i g h t  p o s s i b l y  b e  k n o w n  t o  h a v e  e m a n a t e d  d i r e c t l y  f r o m  t h e  S o v e r e i g n .  I f ,  t h e n ,  

u  t h e  S o v e r e i g n  c o m m a n d  a n  u n l a w f u l  a c t  t o  b e  d o n e ,  t h e  o f f e n c e  o f  t h e  i n s t r u m e n t  is  

“ n o t ,  t h e r e b y ,  i n d e m n i f i e d ;  f o r  t h o u g h  t h e  K i n g  i s  n o t  p e r s o n a l l y  s u b j e c t  t o  t h e  

“  c o e r c i v e  p o w e r  o f  t h e  l a w ,  y e t  i n  m a n y  c a s e s  h i s  c o m m a n d s  a r e  u n d e r  i t s  d i r e c t i v e  

“  p o w e r ,  w h i c h  m a k e s  t h e  a c t  i t s e l f  i n v a l i d ,  i f  i t  b e  u n l a w f u l ,  a n d  s o  r e n d e r s  t h e  

“  i n s t r u m e n t  o f  i t s  e x e c u t i o n  o b n o x i o u s  t o  p u n i s h m e n t . ”



And on page 1 7 o  lie puts it further. He refers to the great conflict which 
took place in the Imperial Parliament in the year 1 8 0 7 ,  “  when the Kino- dismissed 
u his Ministers because they refused to sign a pledge which he had no riMit to 
“ exact of them,” and he says :— °

“ On  this occasion we find it distinctly enunciated as incontrovertible maxims 
“ (1) ‘That the King has no power, by the Constitution, to do any public act of 
“ government, either in his executive or legislative capacity, but through the medium 
“ of some Minister, who is held responsible for the act ; (2) That the personal 
“ actions of the King, not being acts of government, are not under the cognizance of 
“ law.’ ”

T h a t  s h o r t l y  s t a t e s  t h e  l a w  o n  t h e  s u b j e c t ,  a n d ,  a s  f u r t h e r  i l l u s t r a t i n g  i t ,  I  

w o u l d  h e r e  r e f e r  t o  t h e  w o r k  o f  t h e  l a t e  D r .  H e a r n  o n  “ T h e  G o v e r n m e n t  o f  E n g l a n d . ”  

I  h a v e  t h e  m o r e  s a t i s f a c t i o n  i n  m a k i n g  r e f e r e n c e  t o  t h e  w r i t i n g s  o f  D r .  H e a r n ,  

b e c a u s e  n o t  o n l y  w a s  h e  a  m a n  o f  t h e  m o s t  u n d o u b t e d  l e a r n i n g  a n d  r e s e a r c h ,  a n d  a  

c o n s t i t u t i o n a l  l a w y e r  w h o s e  a u t h o r i t y  i s  k n o w n  t h r o u g h o u t  t h e  w o r l d ,  b u t  h e  w a s  

k n o w n  t o  h a v e  h e l d  b y  n o  m e a n s  e x t r e m e  v i e w s  o n  t h i s  q u e s t i o n — I  m e a n  t o  s a y  t h a t  

h e  c a n n o t  b e  s u s p e c t e d  o f  a n y  u n s a f e  o r  u n s o u n d  v i e w s .  D r .  H e a r n  w a s  a  v e r y  s t r i c t  

c o n s t i t u t i o n a l  l a w y e r ; a n d ,  t h e r e f o r e ,  w h e n  I  c i t e  h i s  d e s c r i p t i o n  o f  a  c o n s t i t u t i o n a l  

S o v e r e i g n ,  I  t h i n k  I  a m  o n  s a f e  g r o u n d .  I n  h i s  w o r k  o n  “  T h e  G o v e r n m e n t  o f  
“  E n g l a n d , ”  s e c o n d  e d i t i o n ,  p a g e  1 1 8 ,  D r .  H e a r n  s a y s  :—

“  T h e  f o u n d a t i o n  o n  w h i c h  t h e  d o c t r i n e s  o f  o u r  m o d e r n  c o n s t i t u t i o n a l  s y s t e m  

“  r e s t  i s  v e r y  s i m p l e .  I t  c o n s i s t s  i n  t h e  e x t e n s i o n  t o  t h e  d i s c r e t i o n a r y  p o w e r s  o f  t h e  

“  C r o w n  o f  t h a t  r u l e  o f  i t s  o f f i c i a l  e x p r e s s i o n  w h i c h  c o n t r o l s  t h e  e x e r c i s e  o f  i t s  l e g a l  

“  p o w e r s .  I t  s u p p o s e s  t h a t  i n  t h e  f o r m e r  a s  w e l l  a s  i n  t h e  l a t t e r  c a s e  t h e  K i n g  w i l l  

“  a c t  o f f i c i a l l y  t h r o u g h  a n d  b y  t h e  a d v i c e  o f  s o m e  a c k n o w l e d g e d  s e r v a n t  o r  c o u n s e l l o r .  

“  T h i s  p r i n c i p l e  h a s  a  d o u b l e  a p p l i c a t i o n .  T h e  f i r s t  r e l a t e s  t o  t h e  p r o c e e d i n g s  o f  t h e  

“  R o y a l  a d v i s e r s ; t h e  s e c o n d  t o  t h e i r  c h o i c e .  I n  e v e r y  a c t  o f  S t a t e  t h e  K i n g  i s  g u i d e d  

“  b y  t h e  a d v i c e  o f  h i s  c o u n s e l l o r s ; a n d  i n  t h e i r  r e m o v a l  h e  i s  g u i d e d  b y  t h e  a d v i c e  o f  

“  h i s  P a r l i a m e n t .  T h u s ,  w h i l e  n o  c o n f u s i o n  a r i s e s  b e t w e e n  t h e i r  r e s p e c t i v e  f u n c t i o n s ,  

“  t h e  h a r m o n y  b e t w e e n  t h e  E x e c u t i v e  a n d  t h e  L e g i s l a t u r e  i s  c o m p l e t e ,  a n d  r e m a i n s  s o . ”

F u r t h e r  o n ,  a t  p a g e  1 2 4 ,  h e  p r o c e e d s  a s  f o l l o w s : —

“ I t  h a s  b e e n  a  s u b j e c t  o f  n o  s m a l l  s u r p r i s e  a n d  r e m a r k  t h a t  o u r  m o d e r n  s y s t e m  

“  o f  g o v e r n m e n t  i s  n o t  e x p r e s s e d ,  a n d  s e e m s  i n c a p a b l e  o f  b e i n g  e x p r e s s e d ,  i n  a  l e g a l  

“  f o r m .  T h e  C a b i n e t  i s  a  b o d y  u n k n o w n  t o  t h e  l a w .  W h e n  i t  w a s  d e s i r e d  t h a t  

“  r e s p o n s i b l e  g o v e r n m e n t ,  a s  i t  i s  c a l l e d ,  s h o u l d  b e  i n t r o d u c e d  i n t o  t h e  c o l o n i e s ,  i t  w a s  

“  f o u n d  t h a t  t h e  n e a r e s t  a p p r o a c h  t o  a  w r i t t e n  d e s c r i p t i o n  o f  i t  w a s  o b t a i n e d  b y  a  

“  v e r y  t r i f l i n g  c h a n g e  i n  t h e  G o v e r n o r ’s  i n s t r u c t i o n s .  T h e  r e a s o n  o f  t h i s  s t r a n g e  f a c t  

“  i s  n o w  a p p a r e n t .  O u r  p r e s e n t  p o l i t i c a l  s y s t e m  d e a l s  w i t h  t h e  d i s c r e t i o n a r y  p o w e r s  

“  o f  t h e  C r o w n .  B u t  w h e r e  p o w e r s  a r e  d i s c r e t i o n a r y ,  t h e i r  e x e r c i s e  c a n n o t ,  b y  t h e  

“  v e r y  t e r m s ,  b e  c o n t r o l l e d .  W h e r e  t h e r e  i s  l e g a l  o b l i g a t i o n ,  t h e r e  i s  n o  r o o m  f o r  d i s -  

“  c r e t i o n .  B u t  u n l e s s  t h e  m o n a r c h i c a l  f o r m  o f  g o v e r n m e n t  w e r e  c h a n g e d ,  a  c o u r s e  

“  w h i c h  n e i t h e r  n o w  n o r  a t  a n y  p r e v i o u s  t i m e  t h e  c o u n t r y  c o u l d  b e  i n d u c e d  t o  a d o p t ,  

“  a  l a r g e  d i s c r e t i o n  m u s t  r e s t  w i t h  t h e  C r o w n .  T h u s ,  s i n c e  t h i s  c o n d i t i o n  m u s t  b e  

“  a c c e p t e d  a s  a n  u l t i m a t e  f a c t  i n  o u r  p o l i t i c a l  s y s t e m ,  a n d  s i n c e  a l l  d i r e c t  c o n t r o l  i s ,  

“  f r o m  t h e  v e r y  n a t u r e  o f  t h e  c a s e ,  i m p o s s i b l e ,  n o t h i n g  r e m a i n s  b u t  t o  p r o v i d e  s u c h  

“  i n d i r e c t  i n f l u e n c e s  a s  m a y  b e s t  t e n d  t o  s e c u r e  t h e  s a t i s f a c t o r y  u s e  o f  t h a t  d i s c r e t i o n . ”

A n d  o n  p a g e  1 2 6  h e  s a y s :—

“  T h e  t r a n s a c t i o n  o f  p u b l i c  b u s i n e s s  b y  t h e  K i n g  p e r s o n a l l y ,  o r  b y  a n y  o t h e r  

“  a g e n c y  t h a n  t h a t  o f  h i s  M i n i s t e r s  f o r  t h e  t i m e  b e i n g ,  i s ,  i n  t h i s  s e n s e ,  u n c o n s t i t u -  

“  t i o n a l . ”

O n  p a g e  1 6 2 — a n d  t h i s  i s  t h e  l a s t  q u o t a t i o n  I  w i l l  t r o u b l e  t h e  C o u r t  w i t h —  

h e  w r i t e s :—

“  I t  i s  n o w  d e f i n i t e l y  s e t t l e d  t h a t  t h e  R o y a l  p r e r o g a t i v e s  a r e  e x e r c i s e d  i n  

“  c o n f o r m i t y  w i t h  t h e  a d v i c e  o f  M i n i s t e r s ; t h a t  n o  M i n i s t r y  c a n  s a t i s f a c t o r i l y  s e r v e  

“ t h e  C r o w n  u n l e s s  i t  a l s o  p o s s e s s  t h e  c o n f i d e n c e  o f  P a r l i a m e n t ; t h a t  i f  t h e  K i n g  

“  c o n t i n u e  h i s  c o n f i d e n c e  i n  h i s  s e r v a n t s ,  a l t h o u g h  n o  s u c h  c o n f i d e n c e  b e  f e l t  b y  t h e  

“  H o u s e  o f  C o m m o n s ,  t h e  p r o p e r  m o d e  o f  t e r m i n a t i n g  t h e  d i f f e r e n c e  i s  b y  a n  i n i m e -  

“  d i a t e  d i s s o l u t i o n  o f  t h a t  H o u s e ; a n d  t h a t  t h e  M i n i s t r y  m u s t  a b i d e  b y  t h e  r e s u l t s  o f  

“  t h e  g e n e r a l  e l e c t i o n . ”
I do not think there will be any doubt about that exposition of the law—that 

the Sovereign herself can do nothing personally; and if this prerogative power to 
exclude aliens exists, and is vital everywhere throughout the empire, then, as it
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c a n n o t  b e  e x e r c i s e d  b y  t h e  S o v e r e i g n  p e r s o n a l l y ,  i t  m u s t  b e  e x e r c i s e d  u n d e r  a d v i c e  

o f  o n e  s e t  o f  M i n i s t e r s  o r  a n o t h e r — o f  H e r  M a j e s t y ’s  a d v i s e r s  f o r  I m p e r i a l  a f f a i r s ,  

o r  o f  H e r  M a j e s t y ’s  a d v i s e r s  i n  a n d  f o r  V i c t o r i a .  N o w ,  i f  i t  c a n n o t  h e  e x e r c i s e d  i n  

t h i s  c o l o n y  u n d e r  t h e  a d v i c e  o f  l o c a l  M i n i s t e r s ,  t h e n ,  I  s u b m i t ,  i t  c a n n o t  h e  e x e r c i s e d  

a t  a l l  e i t h e r  h e r e  o r  o v e r  t w o - t h i r d s  o f  t h e  B r i t i s h  e m p i r e  w h i c h  e n j o y s  r e s p o n s i b l e  

g o v e r n m e n t .  F o r  w h e r e  r e s p o n s i b l e  g o v e r n m e n t  h a s  b e e n  g r a n t e d  i n  l o c a l  m a t t e r s ,  

t h e r e ,  I  s u b m i t ,  i t  w o u l d  b e  u n l a w f u l  f o r  t h e  I m p e r i a l  M i n i s t e r s  t o  a d v i s e  i n  t h o s e  l o c a l  

m a t t e r s .  A n d  E n g l a n d  w o u l d  b e  d e p r i v e d  o f  t h e  r i g h t  o f  e x e r c i s i n g  t h i s  g r e a t  n a t i o n a l  

p o w e r  o f  p r e v e n t i n g  f o r e i g n e r s  c o m i n g  i n t o  t h e  e m p i r e  o v e r  t h e  g r e a t e r  p o r t i o n  

o f  h e r  d o m i n i o n s .  T h e  p o s i t i o n ,  t h e n ,  I  m e a n  t o  m a i n t a i n  w i l l  b e ,  s h o r t l y ,  t h i s ,  a n d  

I  w i l l  e n d e a v o u r  t o  s u p p o r t  i t ,  a s  w e l l  a s  I  c a n ,  b y  a r g u m e n t .  I  s h a l l  m a i n t a i n  t h a t  

i t  w i l l  b e  c o n t r a r y  t o  l a w  f o r  H e r  M a j e s t y ’s  I m p e r i a l  a d v i s e r s  t o  a d v i s e  h e r  w i t h  

r e g a r d  t o  t h e  e x e r c i s e  o f  t h i s  p r e r o g a t i v e  i n  V i c t o r i a .  O f  c o u r s e ,  I  s t r i c t l y  c o n f i n e  i t  

t o  l o c a l  a f f a i r s .  T h e  l a w f u l  r i g h t  t o  a d v i s e  H e r  M a j e s t y  w i t h  r e g a r d  t o  t h e  i n t e r n a l  

a f f a i r s  o f  V i c t o r i a  i s  g i v e n  b y  l a w  t o  H e r  M a j e s t y ’s  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a ,  a n d ,  

t h e r e f o r e ,  t o  H e r  M a j e s t y ’s  G o v e r n m e n t  i n  V i c t o r i a  i s  g i v e n  t h e  l a w f u l  r i g h t  o f  

d e a l i n g  w i t h  t h i s  p a r t i c u l a r  p r e r o g a t i v e ,  t h e  e x e r c i s e  o f  w h i c h  i s  a d m i t t e d  011 t h e  

p l e a d i n g s  t o  h a v e  b e e n  i n  d e f e n c e  o f  t h e  i n t e r n a l  p e a c e  o f  V i c t o r i a .  N o w  I  s u b m i t  t h a t  

t h e  C o u r t — b e f o r e  I  g o  m o r e  i n t o  p a r t i c u l a r s — w i l l  t a k e  j u d i c i a l  n o t i c e  o f  t h e  f a c t  t h a t  

w h a t  i s  t e r m e d  r e s p o n s i b l e  g o v e r n m e n t  i s  e s t a b l i s h e d  h e r e  b y  l a w .  I  s h a l l  s h o w  t h e  

t e r m s  i n  w h i c h  i t  i s  e s t a b l i s h e d  a f t e r w a r d s  ; b u t  I  w i s h  t o  p r e m i s e  t h a t  i t  w i l l  b e  t h e  

d u t y  o f  t h e  C o u r t  t o  t a k e  j u d i c i a l  n o t i c e  o f  t h e  f a c t  t h a t  r e s p o n s i b l e  g o v e r n m e n t  

e x i s t s  a n d  i s  w o r k i n g  h e r e  e v e r y  d a y .  W e  s e e  i t  a l l  a r o u n d  u s .  F o r  e x a m p l e ,  t h e  

a p p o i n t m e n t  o f  E x e c u t i v e  C o u n c i l l o r s .  T h e  Q u e e n ’s  a d v i s e r s  h e r e  a d v i s e  t h a t  

a  c e r t a i n  p e r s o n  b e  a p p o i n t e d  E x e c u t i v e  C o u n c i l l o r ,  a n d  t h e  a p p o i n t m e n t  i s  m a d e  

i n  t h e  Q u e e n ’s  n a m e .  T h e  Q u e e n  s e n d s  h e r  g r e e t i n g s  t o  t h i s  p a r t i c u l a r  i n d i v i d u a l ; 

t h e  c o m m i s s i o n  r u n s ,  t h a t ,  c o n f i d i n g  i n  h i s  l o y a l t y  a n d  s o  f o r t h ,  s h e  a p p o i n t s  h i m  t o  

b e  o n e  o f  h e r  E x e c u t i v e  C o u n c i l l o r s .  I  w i l l  r e f e r  t h e  C o u r t  t o  t h e  w e l l - k n o w n  c a s e  

o f  B u r o n  v. D e n m a n ,  2  E x c h e q u e r ,  t o  s h o w  t h a t  B a r o n  P a r k e  a n d  t h e  o t h e r  

j u d g e s  t o o k  j u d i c i a l  n o t e  o f  t h e  p o s i t i o n  o f  L o r d  P a l m e r s t o n  a s  H e r  M a j e s t y ’s  

S e c r e t a r y  o f  S t a t e ,  a l t h o u g h  t h e r e  w a s  n o t  t h e  s l i g h t e s t  p r o o f  g i v e n  o f  w h o  L o r d  

P a l m e r s t o n  w a s ,  w h a t  h i s  p o s i t i o n  w a s ,  h o w  h e  c a m e  t o  s p e a k  o n  b e h a l f  o f  t h e  

S o v e r e i g n ,  o r  h o w  t h e  C r o w n  a s s e n t e d  t o  t h e  a c t  o f  C a p t a i n  D e n m a n .  I n  t h e  c a s e  o f  

B u r o n  v. D e n m a n ,  t h e  C o u r t  w i l l  r e m e m b e r ,  C o m m a n d e r  D e n m a n  d e s t r o y e d  c e r t a i n  

p r o p e r t y  o f  a  f o r e i g n  s l a v e  d e a l e r ,  a n d  L o r d  P a l m e r s t o n  d i r e c t e d  t h e  U n d e r  S e c r e t a r y  

t o  w r i t e  a  l e t t e r  s a y i n g  t h a t  h e  q u i t e  a p p r o v e d  o f  w h a t  C a p t a i n  D e n m a n  h a d  d o n e .  

T h i s  l e t t e r ,  w i t h  o t h e r s  t o  t h e  s a m e  e f f e c t ,  w a s  r e a d  i n  C o u r t ,  a n d  t h e  d e f e n c e  w a s  

p l e a d e d  t h a t  i t  " w a s  d o n e  b y  c o m m a n d  o f  H e r  M a j e s t y  t h e  Q u e e n ,  a n d  t h a t  i t  w a s  a n  

a c t  o f  S t a t e .  O b j e c t i o n  w a s  t a k e n .  I t  w a s  a s k e d — u  H o w  c a n  t h i s  b e  s a i d  t o  b e  a n  

“  a c t . ,  o f  t h e  Q u e e n  o r  a n  a c t  d o n e  b y  c o m m a n d  o f  t h e  Q u e e n ,  s e e i n g  t h a t  H e r  M a j e s t y  

“  k n e w  n o t h i n g  a b o u t  i t ? ”  B u t  B a r o n  P a r k e  a n d  t h e  o t h e r  J u d g e s  t o o k  n o t i c e  o f  t h e  

c o n s t i t u t i o n a l  r e l a t i o n s  e x i s t i n g  b e t w e e n  L o r d  P a l m e r s t o n  a n d  t h e  S o v e r e i g n ; a n d ,  i n  

t h e  s a m e  w a y ,  I  s u b m i t  t h a t  t h i s  C o u r t  w i l l  t a k e  j u d i c i a l  n o t i c e  o f  t h e  f a c t  t h a t  w e  

h a v e  wTh a t  i s  c a l l e d  r e s p o n s i b l e  g o v e r n m e n t  i n  o p e r a t i o n  i n  V i c t o r i a .

Mr. Justice Holroyd .— W a s  i t  a s s u m e d  i n  t h e  c a s e  o f  B u r o n  v. D e n m a n  t h a t  

t h e  Q u e e n  d i d  k n o w  o f  t h e  a c t i o n  o f  C a p t a i n  D e n m a n  ?

The Attorney-General.— N o ;  o n  t h e  c o n t r a r y ,  i t  w a s  s a i d  s h e  d i d  n o t  k n o w .

Mr. Justice Holroyd .— B u t  " w a s  i t  s h o w n  t h a t  t h e  Q u e e n  a s s e n t e d  t o  t h e  a c t i o n  

o f  C a p t a i n  D e n m a n  ?

The Attorney-General.— N o t  a t  a l l .  I t  w a s  a r g u e d  t h a t  s h e  k n e w  n o t h i n g  

a b o u t  i t ; b u t  h e r  M i n i s t e r  k n e w ,  a n d  h e r  M i n i s t e r  o r d e r e d  t h e  U n d e r  S e c r e t a r y  t o  

w r i t e  a  l e t t e r  a p p r o v i n g  o f  t h e  a c t i o n  o f  C a p t a i n  D e n m a n ,  t h e r e b y  m a k i n g  i t  a n  a c t  o f  

S t a t e .  T h e  r e s p o n s i b l e  M i n i s t e r  o f  t h e  Q u e e n  " w a s  h e l d  t o  s p e a k  f o r  t h e  Q u e e n ,  a n d  

s o  l o n g  a s  a  M i n i s t e r  i s  a l l o w e d  t o  r e m a i n  i n  o f f i c e  h e  i s  h e l d  t o  s p e a k  f o r  t h e  Q u e e n  

a n d  a c t  f o r  t h e  Q u e e n ,  n o  m a t t e r  w h e t h e r  s h e  k n o w s  o f  i t  o r  n o t .

Mr. Justice Holroyd.— B u t  h a s  n o t  H e r  p r e s e n t  M a j e s t y  p r o t e s t e d ,  a n d  s u c c e s s 

f u l l y  p r o t e s t e d  a g a i n s t  t h a t  a s s u m p t i o n  i n  t h e  c a s e  o f  a  M i n i s t e r  w h o  s e n t  o f f  

d e s p a t c h e s  o n  h i s  o w n  a c c o u n t  w i t h o u t  c o n s u l t i n g  H e r  M a j e s t y  o r  o b t a i n i n g  h e r  

c o n s e n t  ?

Mr. Justice Wrenfordsley. — T h a t  w a s  i n  t h e  c a s e  o f  t h e  m e m o r a b l e  l e t t e r  t o  

L o r d  J o h n  R u s s e l l ,  i n  w h i c h  t h e  Q u e e n  s t a t e d  t h a t  a l l  d e s p a t c h e s  m u s t  b e  s u b m i t t e d  

t o  h e r  p r i o r  t o  b e i n g  f o r w a r d e d  t o  t h e i r  d e s t i n a t i o n .
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. Mr- Justice Holroyd . — S u r e l y  t h e  Q u e e n  c a n  i n s i s t  o n  h a v i n g  a  k n o w l e d g e  o f  
w h a t  i s  d o n e  ?

The Attorney-General— ' T h e r e  i s  n o t  t h e  s l i g h t e s t  d o u b t  a b o u t  t h a t ,  a n d  

n o t h i n g  c o u l d  b e  m o r e  p r o p e r .  A t  t h e  s a m e  t i m e  i t  w o u l d  b e  u t t e r l y  i m p o s s i b l e  f o r  

t h e  Q u e e n  t o  k n o w  o f  a l l  t h e  a c t s  o f  S t a t e  d o n e  t h r o u g h o u t  h e r  v a s t  e m p i r e .
Mr. Justice Holroyd.— C e r t a i n l y  n o t  a l l .

Mr. Justice Williams.— I n  t h e  c a s e  o f  B u r 011 v. D e n m a n  i t  w a s  t a k e n  f o r  

g r a n t e d  t h a t  t h e  Q u e e n  h a d  n o  p e r s o n a l  k n o w l e d g e  o f  w h a t  h a d  t a k e n  p l a c e ,  b u t  i t  

w a s  a s s u m e d  t h a t  L o r d  P a l m e r s t o n ’s  k n o w l e d g e  w a s  H e r  M a j e s t y ’s  k n o w l e d g e !

The Attorney-General.— P r e c i s e l y  ; a n d  t h a t  i s  e x a c t l y  w h a t  w e  s a y  s h o u l d  b e  

d o n e ,  a n d  w h a t  w e  a s k  t h e  C o u r t  t o  d o  i n  t h e  p r e s e n t  c a s e .  T h e  S o v e r e i g n  p o s s e s s e s  

t h e  u n d o u b t e d  p r e r o g a t i v e  o f  a t  a n y  t i m e  d i s m i s s i n g  h e r  M i n i s t e r s .  I f  t h e  S o v e r e i g n  

d o e s  n o t  d i s m i s s  t h e m ,  t h e  M i n i s t e r s ’ a c t s  a r e  h e r  a c t s — l i k e  t h e  c a s e  o f  p r i n c i p a l  a n d  

a g e n t — a n d  t h e  G o v e r n m e n t  h e r e  h a s  n o t  b e e n  d i s m i s s e d  o n  a c c o u n t  o f  w h a t  t h e y  

h a v e  d o n e  i n  t h i s  C h i n e s e  d i f f i c u l t y .  A s  I  s a i d  a  m o m e n t  a g o ,  i t  i s  j u s t  l i k e  t h e  

o r d i n a r y  c a s e  o f  p r i n c i p a l  a n d  a g e n t .  T h e  Q u e e n  h a s  c e r t a i n  M i n i s t e r s  t o  a c t  f o r  

h e r .  S h e  h a s  c e r t a i n  i n s t r u m e n t s  f o r  e x p r e s s i n g  h e r  p o l i t i c a l  w i l l ,  a n d  j u s t  a s  H e r  

M a j e s t y ’s  J u d g e s  a r e  a p p o i n t e d  t o  e x p r e s s  h e r  j u d i c i a l  w i l l ,  s o  a r e  r e s p o n s i b l e  M i n 

i s t e r s  a p p o i n t e d  t o  e x p r e s s  h e r  p o l i t i c a l  w i l l .  I f  t h e s e  M i n i s t e r s  a c t  i n  t h e  Q u e e n ’s  

n a m e ,  a n d  s h e  d o e s  n o t  d i s m i s s  t h e m ,  t h e n  s h e  i s  b o u n d  b y  w h a t  t h e y  h a v e  d o n e ,  

j u s t  a s  t h e  p r i n c i p a l  i s  b o u n d  b y  t h e  a c t  o f  h i s  a g e n t .  I t  w o u l d  n o t  d o  f o r  H e r  

M a j e s t y  t o  s a y  t h a t  s h e  d i d  n o t  k n o w  o f  i t .  H e r  p e r s o n a l  i n f o r m a t i o n  i s  n o t  i n  

q u e s t i o n  a t  a l l ; i t  i s  s i m p l y  h e r  c o n s t i t u t i o n a l  i n f o r m a t i o n  ; a n d  a s  l o n g  a s  t h e  Q u e e n  

d o e s  n o t  d i s m i s s  h e r  M i n i s t e r s ,  t h e y  a r e  h e r  a c c r e d i t e d  a g e n t s ,  a n d  t h e i r  a c t s  a r e  h e r s .  

A t  a n y  t i m e  s h e  c o u l d  h e r s e l f ,  p e r s o n a l l y ,  o r  t h r o u g h  h e r  a g e n t  h e r e ,  t h e  G o v e r n o r ,  

d i s m i s s  h e r  l o c a l  a d v i s e r s .

Dr. Madden.— T h a t  w a s  d e c i d e d  a b s o l u t e l y  t h e  o t h e r  w a y  i n  C a m e r o n  v.
K y t e .

The Attorney-General.— M y  l e a r n e d  f r i e n d  h a s  t o t a l l y  m i s a p p r e h e n d e d  t h e  

m a r g i n a l  n o t e  t o  t h a t  c a s e .  T h e  c a s e  i s  r e p o r t e d  o n  p a g e  3 3 2 ,  K n a p p ,  v o l .  I I I . ,  a n d  

t h e  m a r g i n a l  n o t e  r e a d s  a s  f o l l o w s :—

“  T h e  G o v e r n o r  o f  a  c o l o n y  h a s  n o t ,  b y  v i r t u e  o f  h i s  a p p o i n t m e n t ,  t h e  s o v e r e i g n  

“  a u t h o r i t y  d e l e g a t e d  t o  h i m ,  a n d  a n  a c t  d o n e  b y  h i m  o n  h i s  o w n  a u t h o r i t y ,  u n a u t h o r -  

“  i z e d  e i t h e r  b y  h i s  c o m m i s s i o n  o r  e x p r e s s e d l y  o r  i m p l i e d l y  b y  a n y  i n s t r u c t i o n s ,  i s  n o t  

“  e q u i v a l e n t  t o  s u c h  a n  a c t  b e i n g  d o n e  b y  t h e  C r o w n  i t s e l f ,  a n d  i s  c o n s e q u e n t l y  n o t  

u  v a l i d . ”

Dr. Madden.— R e a d  t h e  l a s t  p a r a g r a p h  o f  t h e  m a r g i n a l  n o t e .

The Attorney-General.— V e r y  w e l l ;  t h e  l a s t  p a r a g r a p h  r e a d s  a s  f o l l o w s :—

u T h e  n o n - o b j e c t i o n  o n  t h e  p a r t  o f  t h e  C r o w n  t o  a  n o t i f i c a t i o n  o r  p r o c l a m a t i o n  

“  i s s u e d  b y  a  G o v e r n o r  o f  o n e  o f  i t s  c e d e d  c o l o n i e s  d o e s  n o t  i m p l y  t h a t  t h e  G o v e r n o r  

u h a d  a u t h o r i t y  i n  t h e  s u b j e c t  o f  t h e  p r o c l a m a t i o n ,  n o r  w i l l  i t s  n o n - i n t e r f e r e n c e  r e n d e r  

u t h e  p r o c l a m a t i o n  v a l i d  o n  t h e  g r o u n d  o f  a c q u i e s c e n c e . ”

I  d o n ’t  d i s p u t e  t h a t  f o r  a  m o m e n t .  I t  d o e s  n o t  t o u c h  t h e  q u e s t i o n  i n  t h e  s l i g h t e s t  

d e g r e e ,  a n d  f o r  t h i s  r e a s o n : T h e  G o v e r n o r  i s  a n  a g e n t  w i t h  l i m i t e d  i n s t r u c t i o n s ,  b u t  

r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  s t a n d  f o r  t h e  C r o w n  i n  a l l  p o l i t i c a l  m a t t e r s .  T h a t  

i s  t h e  d i f f e r e n c e .  I  d o  n o t  p r e t e n d  f o r  a  m o m e n t  t h a t  i f  H i s  E x c e l l e n c y  a l o n e  h a d  

d o n e  t h i s  a c t  o f  w h i c h  t h e  p l a i n t i f f  c o m p l a i n s ,  i t  c o u l d  h a v e  b o u n d  t h e  C r o w n .  B u t  

I  w i l l  a g a i n  r e f e r  t h e  C o u r t  t o  t h e  c a s e  o f  B u r o n  v. D e n m a n ,  2  E x c h e q u e r ,  p a g e  1 8 6 .  

I t  w a s  c o n t e n d e d  i n  t h a t  c a s e ,  o n  b e h a l f  o f  t h e  a p p e l l a n t  B u r o n ,  t h a t  t h e  Q u e e n  k n e w  

n o t h i n g  a b o u t  t h e  a c t  o f  C a p t a i n  D e n m a n , "  a n d  t h a t  t h e r e  h a d  b e e n  n o  r a t i f i c a t i o n .  

O n  t h e  q u e s t i o n  o f  r a t i f i c a t i o n ,  c o u n s e l  f o r  t h e  a p p e l l a n t  p u t  t h e  c a s e  t o  t h e  C o u r t  a s  

f o l l o w s :—

“  T h e r e  h a s  b e e n  n o  r a t i f i c a t i o n .  I t  d o e s  n o t  a p p e a r  t h a t  t h e  l e t t e r s  o f  t h e  

“  S e c r e t a r i e s  o f  S t a t e  w e r e  w r i t t e n  b y  a u t h o r i t y  u n d e r  t h e  G r e a t  S e a l ,  w h i c h  i s  n e c e s -  

“  s a r y  t o  r e n d e r  t h e  C r o w n  r e s p o n s i b l e  f o r  a n  a c t  l i k e  t h e  p r e s e n t ,  w h i c h  g i v e s  a  

“  casus belli t o  t h e  Q u e e n  o f  S p a i n .  I n d e e d  i t  d o e s  n o t  a p p e a r  t h a t  t h e  m a t t e r  w a s  

u i n  a n y  w a y  s u b m i t t e d  t o  t h e  Q u e e n .  T h e  C o u r t  w i l l  n o t  p r e s u m e  a  r a t i f i c a t i o n ,  t h e  

“  e f f e c t  o f  w h i c h  w o u l d  b e  t o  m a k e  t h e  C r o w n  r e s p o n s i b l e  f o r  a  v i o l a t i o n  o f  t h e  l a w  

“  o f  n a t i o n s  t o w a r d s  a  f r i e n d l y  p o w e r . ”
B a r o n  P a r k e  c o n s u l t e d  h i s  c o l l e a g u e s ,  a n d  d e c i d e d  t h a t  t h e  l e t t e r  o f  L o r d  

P a l m e r s t o n  w a s  a m p l e  p r o o f  o f  r a t i f i c a t i o n  b y  H e r  M a j e s t y .  B u t  I  r e f e r  t o  t h a t  o n l y



o n  t h e  p o i n t  o f  t h e  C o u r t  t a k i n g  j u d i c i a l  n o t i c e .  O n  p a g e  1 8 9 ,  B a r o n  P a r k e  

s a i d :—

41 I t  i s  a r g u e d  o n  t h e  p a r t  o f  t h e  p l a i n t i f f  t h a t  t h e  C r o w n  c a n  o n l y  s p e a k  b y  a n  

44 a u t h e n t i c  i n s t r u m e n t  u n d e r  t h e  G r e a t  S e a l .  W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t ,  a s  t h e  

44 o r i g i n a l  a c t  w o u l d  h a v e  b e e n  a n  a c t  o f  t h e  C r o w n  i f  c o m m u n i c a t e d  b y  a  w r i t t e n  o r  

44 p a r o l  d i r e c t i o n  f r o m  t h e  B o a r d  o f  A d m i r a l t y ,  s o  t h i s  r a t i f i c a t i o n ,  c o m m u n i c a t e d  i n  

44 t h e  w a y  i t  h a s  b e e n ,  i s  e q u a l l y  g o o d . ”

Mr. Justice Wrenfordsley.— T h e  B o a r d  o f  A d m i r a l t y  i s  a p p o i n t e d  b y  c o m m i s 

s i o n  f r o m  t h e  Q u e e n .  A l m o s t  e v e r y d a y  y o u  m a y  s e e  i t  a n n o u n c e d  t h a t  H e r  

M a j e s t y  h a s  b e e n  p l e a s e d  t o  a p p o i n t  s u c h  a n d  s u c h  a  p e r s o n  t o  d i s c h a r g e  t h e  d u t i e s  o f  

H i g h  A d m i r a l .

The Attorney-General.— R e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  a r e  a l s o  a p p o i n t e d  

b y  c o m m i s s i o n .  T h e y  a r e  a l l  s e r v a n t s  o f  t h e  S o v e r e i g n ;  t h e r e  i s  n o  d o u b t  a b o u t  

t h a t .  B u t  c o m i n g  b a c k  t o  t b e  p o i n t  I  s t a r t e d  w i t h  j u s t  n o w ,  t h a t  t h e  C o u r t  w i l l  t a k e  

j u d i c i a l  n o t i c e  t h a t  w e  h a v e  h e r e ,  i n  f a c t ,  r e s p o n s i b l e  g o v e r n m e n t  i n  a l l  l o c a l  a f f a i r s ,  

w i t h ,  a s  I  c o n t e n d ,  t h e  u s e  o f  a l l  p r e r o g a t i v e s  n e c e s s a r y  f o r  s a f e ,  e v e r y - d a y  g o v e r n 

m e n t  h e r e .  I  w a s  r e f e r r i n g  t o  t h e  c a s e  o f  B u r o n  v. D e n m a n  t o  s h o w  t h a t  t h e  C o u r t  

t o o k  j u d i c i a l  n o t i c e  o f  w h a t  w a s  g o i n g  o n  a b o u t  t h e m .  B a r o n  P a r k e  a n d  t h e  o t h e r  

J u d g e s  t o o k  j u d i c i a l  n o t i c e  o f  L o r d  P a l m e r s t o n ’s  o f f i c i a l  p o s i t i o n ,  a l t h o u g h  y o u  c o u l d  

n o t  f i n d  i n  a n y  A c t  o f  P a r l i a m e n t  o r  i n  a n y  l a w  b o o k  a n y  d e s c r i p t i o n  o f  L o r d  

P a l m e r s t o n ’s  d u t i e s .  S o >  I  a s k  t h e  C o u r t  t o  t a k e  j u d i c i a l  n o t i c e ,  i n  t h i s  c a s e ,  t h a t  w e  

h a v e  e s t a b l i s h e d  h e r e  r e s p o n s i b l e  g o v e r n m e n t  i n  a n d  f o r  V i c t o r i a .

Mr. Justice Kerferd.— W a s  n o t  t h e  s a m e  q u e s t i o n  r a i s e d  i n  C h u r c h w a r d  v. T h e  

Q u e e n  ?

The Attorney-General.— I  t h i n k  i t  w a s .

Mr. Justice Holroyd.— I n  w h a t  p a r t  o f  t h e  c a s e  o f  B u r o n  v. D e n m a n  d o e s  i t  

a p p e a r  t o  b e  a s s u m e d  t h a t  b e c a u s e  t h e  a c t  o f  C a p t a i n  D e n m a n  w a s  k n o w n  t o  M i n i s t e r s  

i t  w a s  a l s o  k n o w n  t o  t h e  S o v e r e i g n  ?

The Attorney-General. — Y d o  n o t  t h i n k  i t  w ra s  a s s u m e d  t h a t  t h e  a c t  w a s  k n o w n  

t o  t h e  C r o w n  ; I  t h i n k  i t  w a s  a s s u m e d  t h a t  t h e  Q u e e n  k n e w r n o t h i n g  a t  a l l  a b o u t  i t .

Mr. Justice Holroyd . — O f  c o u r s e ,  i n  p o i n t  o f  f a c t ;  b u t  w h a t  I  d e s i r e  t o  k n o w  i s  

i n  w h a t  p a r t  o f  t h e  c a s e  i s  i t  s h o w n  t h a t  t h e  a c t  wra s  t r e a t e d  a s  i f  i t  w e r e  k n o w n  t o  t h e  

S o v e r e i g n  ?

The Attorney-General.— B a r o n  P a r k e  i s  r e p o r t e d  t o  h a v e  s a i d  ( p a g e  1 8 9 ) —

44 Y o u  h a v e  t o  t a k e  i t  a s  t h e  d i r e c t i o n  o f  t h e  C o u r t ,  t h a t  i f  t h e  C r o w n ,  w i t h  

k n o w l e d g e  o f  w zh a t  h a s  b e e n  d o n e ,  r a t i f i e d  t h e  d e f e n d a n t ’s  a c t  b y  t h e  S e c r e t a r i e s  o f  

S t a t e  o r  t h e  L o r d s  o f  t h e  A d m i r a l t y ,  t h i s  a c t i o n  c a n n o t  b e  m a i n t a i n e d . ”

Mr. Justice Holroyd.— I  n o t e d  t h a t ,  a n d  a l s o  t h e  f u r t h e r  r u l i n g  t h a t  i t  w a s  n o t  

n e c e s s a r y  f o r  t h e  r a t i f i c a t i o n  b y  t h e  C r o w n  t o  b e  u n d e r  t h e  G r e a t  S e a l ; b u t  w h a t  I  

c a n n o t  e x a c t l y  f i n d  i s  t h a t  p a r t  i n  w h i c h  t h e  k n o w l e d g e  o f  M i n i s t e r s  i s  t r e a t e d  a s  t h e  

k n o w l e d g e  o f  t h e  S o v e r e i g n .
The Attorney-General.— T h a t  i s  s h o w n  b y  t h e  d e c i s i o n  o f  t h e  C o u r t ,  b e c a u s e  

t h e r e  w a s  n o  o t h e r  k n o w l e d g e  s h o w n  t h r o u g h o u t  t h e  c a s e  t h a n  t h e  k n o w l e d g e  o f  

M i n i s t e r s .  I n  t h e  a r g u m e n t  i t  w a s  o b j e c t e d  t h a t  t h e  Q u e e n  d i d  n o t  k n o w  o f  t h e  a c t ,  

a n d  t h e  a n s w e r  w a s  t h a t  s h e  n e e d  n o t  k n o w .  A n d  o n  t h e  o r d i n a r y  p r i n c i p l e  o f  p r i n 

c i p a l  a n d  a g e n t ,  i f  a  M i n i s t e r  o f  t h e  C r o w n  a c t s  f o r  t h e  S o v e r e i g n ,  h i s  k n o w l e d g e  i s  

h e r  k n o w l e d g e .

Mr. Justice Williams.— I t  i s  s o m e  y e a r s  s i n c e  I  h a v e  e x a m i n e d  t h e  c a s e ,  b u t  

t o  t h e  b e s t  o f  m y  r e c o l l e c t i o n  i t  w a s  d e c i d e d  t h a t  w h e t h e r  t h e  Q u e e n  k n e w  o f  t h e  a c t  

de facto  o r  n o t  s h e  v r a s  b o u n d  b y  t h e  a c t  o f  h e r  M i n i s t e r s .

The Attorney- General.— I  s h o u l d  m o s t  c e r t a i n l y  s a y  t h a t  i s  c o r r e c t  l a w .  A s  

l o n g  a s  t h e  Q u e e n  r e t a i n s  a  M i n i s t e r  i n  o f f i c e ,  h i s  k n o w l e d g e  i s  h e r  k n o w l e d g e  a n d  h i s  

a c t  i s  h e r  a c t .  I f  s h e  d i s s e n t  f r o m  a n y t h i n g  h e  d o e s ,  s h e  c a n  d i s m i s s  h i m .  I  w a s  g o i n g  

t o  d e a l  w i t h  t h e  q u e s t i o n  o f  r e s p o n s i b l e  g o v e r n m e n t  e x i s t i n g  i n  V i c t o r i a ,  a n d  I  s t a t e d  

t h a t  y o u r  H o n o r s  v r o u l c l  t a k e  j u d i c i a l  n o t i c e  o f  i t  w h e n  o n e  o f  m y  l e a r n e d  f r i e n d s  

r e m i n d e d  m e  t h a t  I  m i g h t  h a v e  g i v e n  a n  i l l u s t r a t i o n  w i t h  r e g a r d  t o  t h e  p o s i t i o n  I  s u b 

m i t t e d  t o  t h e  C o u r t  o n  a  p r e v i o u s  p o i n t ,  n a m e l y — t h a t  t h e  S o v e r e i g n  c a n  d o  n o  a c t  

w i t h o u t  a d v i c e .  T h e r e  w a s  a  s t r i k i n g  i l l u s t r a t i o n  o f  t h a t  i n  t h e  c a s e  o f  S i r  R o b e r t  

P e e l ,  w h e n  W i l l i a m  I V .  d i s m i s s e d  t h e  \ V h i g  M i n i s t r y  h i m s e l f ,  a s  h e  h a d  a  p e r f e c t  r i g h t  

t o  d o ,  a n d  s e n t  f o r  S i r  R o b e r t  P e e l ,  w h o  w a s  i n  I t a l y  a t  t h e  t i m e ,  t o  f o r m  a  n e w  o n e .  

S i r  R o b e r t  s a i d  t h e  d i s m i s s a l  o f  t h e  C r o w n  w a s  a  g r e a t  m i s t a k e ,  b u t  a s  h e  w a s



tlie adviser of the King, he acknowledged that he was responsible for the 
dismissal.

The Chief Justice. It has been laid down that although the K i n m a y  be 
without advisers when he appoints a new Government, he is bound to find advisers who 
will justify his acts for dismissing the previous Government, and who will be responsible 
for his acts, so that the obligation of the King to have support always exists.

The Attorney-General.—I m i g h t  m e n t i o n ,  a s  t h i s  i s  a  m a t t e r  o n  w h i c h  I  c a n n o t  

c i t e  a n y  a b s o l u t e  l a w  a u t h o r i t y ,  b e c a u s e  t h e r e  i s  n o  l a w  s t a t i n g  w h a t  t h e  c o n s t i t u t i o n a l  

p o s i t i o n  o f  t h e  K i n g ’s  a d v i s e r s  i s ,  t h a t  M r .  G l a d s t o n e ,  i n  a n  a r t i c l e  h e  w r o t e  i n  t h e  

North American Review , a n d  w h i c h  i s  p u b l i s h e d  i n  u  G l a d s t o n e ’s  G l e a n i n g s , ”  v o l .  I . ,  
p a g e  2 3 4 ,  p u t s  t h e  c o n s t i t u t i o n a l  p o s i t i o n  v e r y  c l e a r y .  H e  s a y s :—  ’

“  T h e  r e a d e r  t h e n  w i l l  c l e a r l y  s e e  t h a t  t h e r e  i s  n o  d i s t i n c t i o n  m o r e  v i t a l  t o  t h e  

“  p r a c t i c e  o f  t h e  B r i t i s h  C o n s t i t u t i o n ,  o r  t o  a  r i g h t  j u d g m e n t  u p o n  i t ,  t h a n  t h e  d i s t i n c t i o n  

u  b e t w e e n  t h e  S o v e r e i g n  a n d  t h e  C r o w n .  T h e  C r o w n  h a s  l a r g e  p r e r o g a t i v e s ,  e n d l e s s  

“  f u n c t i o n s  e s s e n t i a l  t o  t h e  d a i l y  a c t i o n s  a n d  e v e n  t h e  l i f e  o f  t h e  S t a t e .  T o  p l a c e  t h e m  i n  

u t h e  h a n d s  o f  p e r s o n s  w h o  s h o u l d  b e  m e r e  t o o l s  i n  a  R o y a l  w i l l  w o u l d  e x p o s e  t h o s e  

u  p o w e r s  t o  c o n s t a n t  u n s u p p o r t e d  c o l l i s i o n  w i t h  t h e  l i v i n g  f o r c e s  o f  t h e  n a t i o n ,  a n d  t o  

“  a  c e r t a i n  a n d  i r r e m e d i a b l e  c r a s h .  T h e y  a r e ,  t h e r e f o r e ,  e n t r u s t e d  t o  m e n  w h o  m u s t  

“  b e  p r e p a r e d  t o  a n s w e r  f o r  t h e  u s e  t h e y  m a k e  o f  t h e m .  T h i s  r i n g  o f  r e s p o n s i b l e  

“  M i n i s t e r i a l  a g e n c y  f o r m s  a  f e n c e  a r o u n d  t h e  p e r s o n  o f  t h e  S o v e r e i g n  w h i c h  h a s  t h u s  
“  f a r  p r o v e d  i m p r e g n a b l e  t o  a l l  a s s a u l t s . ”

I  w a s  g o i n g  o n  t o  t h e  p o i n t  o f  o u r  h a v i n g  r e s p o n s i b l e  g o v e r n m e n t  h e r e .  I  

p r e m i s e  t h a t  t h e  C o u r t  w i l l  t a k e  j u d i c i a l  n o t i c e  o f  i t ,  a n d  I  n o w  s h a l l  r e f e r  t o  t h e  C o n 

s t i t u t i o n  A c t .  I  a m  r e f e r r i n g  t o  t h e  I m p e r i a l  A c t ,  o f  w h i c h  o u r  A c t  i s  a  s c h e d u l e .  

O u r  A c t  i s  d e s c r i b e d  a s  u  A n  A c t  t o  e s t a b l i s h  a  C o n s t i t u t i o n  i n  a n d  f o r  t h e  C o l o n y  

“  o f  V i c t o r i a . ”  T h e  f i r s t  s e c t i o n  o f  i t  r e a d s  :— “  T h e r e  s h a l l  b e  e s t a b l i s h e d  i n  V i c -  

“  t o r i a  i n s t e a d  o f  t h e  L e g i s l a t i v e  C o u n c i l  n o w  s u b s i s t i n g ,  o n e  L e g i s l a t i v e  C o u n c i l  a n d  

“  o n e  L e g i s l a t i v e  A s s e m b l y  t o  b e  s e v e r a l l y  c o n s t i t u t e d  i n  m a n n e r  h e r e i n a f t e r  p r o 

v i d e d ,  a n d  H e r  M a j e s t y  s h a l l  h a v e  p o w e r  b y  a n d  w i t h  t h e  a d v i c e  a n d  c o n s e n t  

“  o f  t h e  s a i d  C o u n c i l  a n d  A s s e m b l y  t o  m a k e  l a w s  i n  a n d  f o r  V i c t o r i a  i n  a l l  c a s e s  

u  w h a t s o e v e r . ”  M o w  t h a t  s h o r t  s e c t i o n  d e f i n e s ,  I  s u b m i t ,  t h e  t r u e  l e g a l  p o s i t i o n  o f  t h e  

G o v e r n m e n t  h e r e .  I f  H e r  M a j e s t y  b y  t h e  a d v i c e  o f  H e r  C o u n c i l  a n d  A s s e m b l y  c a n  m a k e  

l a w s ,  I  s u b m i t  t h a t  c a r r i e s  w i t h  i t  t h e  e x e c u t i o n  a n d  a d m i n i s t r a t i o n  o f  t h e  l a w s  ; i n  f a c t ,  

t h a t  r e s p o n s i b l e  g o v e r n m e n t  w h i c h  I s a y  t h e  C o u r t  w i l l  t a k e  j u d i c i a l  n o t i c e  o f .  T h e  

C o u r t  w i l l  s e e  t h e  w a y  i t  i s  p u t  i n t o  l a w .  H e r  M a j e s t y  s h a l l  h a v e  p o w e r  b y  a n d  w i t h  

t h e  a d v i c e  o f  h e r  C o u n c i l  a n d  A s s e m b l y  t o  m a k e  l a w s  i n  V i c t o r i a  i n  a l l  c a s e s .  T w o  

s u b s e q u e n t  s e c t i o n s  o f  t h e  A c t  s h o w  t h a t  t h e  A c t  r e c o g n i s e s  r e s p o n s i b l e  M i n i s t e r s ,  

b u t  I  w i s h  t o  p r e m i s e  t h a t  i t  r e c o g n i s e s  t h e  S o v e r e i g n  o f  E n g l a n d  h e r e  g o v e r n i n g  

w i t h  L e g i s l a t i v e  b o d i e s  c o n s t i t u t e d  f o r  V i c t o r i a .  F u r t h e r  o n  i n  t h i s  A c t  w e  f i n d  

r e f e r e n c e  t o  r e s p o n s i b l e  M i n i s t e r s  a n d  t o  o f f i c e r s  r e t i r i n g  o n  p o l i t i c a l  g r o u n d s .  S e c t i o n  

3 7  s a y s — u  T h e  a p p o i n t m e n t s  t o  p u b l i c  o f f i c e s  u n d e r  t h e  G o v e r n m e n t  o f  V i c t o r i a  h e r e 

i n a f t e r  t o  b e c o m e  v a c a n t  o r  t o  b e  c r e a t e d ,  w h e t h e r  s u c h  o f f i c e s  b e  s a l a r i e d  o r  n o t ,  

“  s h a l l  b e  v e s t e d  i n  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l ,  w i t h  t h e  

u e x c e p t i o n  o f  t h e  a p p o i n t m e n t s  o f  t h e  o f f i c e r s  l i a b l e  t o  r e t i r e  f r o m  o f f i c e  O n  p o l i t i c a l  

“  g r o u n d s ,  w h i c h  a p p o i n t m e n t s  s h a l l  b e  v e s t e d  i n  t h e  G o v e r n o r  a l o n e . ”  T h a t  i s  a n  

i n d i c a t i o n  o f  r e s p o n s i b l e  g o v e r n m e n t ,  a  c l e a r  r e c o g n i t i o n  b y  t h e  I m p e r i a l  P a r l i a m e n t  

o f  o u r  h a v i n g  r e s p o n s i b l e  g o v e r n m e n t  i n  a n d  f o r  V i c t o r i a  d e a l i n g  w i t h  V i c t o r i a n  

m a t t e r s .  O f  c o u r s e ,  n o  o n e  p r e t e n d s  t h a t  w e  a r e  a n y t h i n g  b u t  a  p a r t  o f  t h e  B r i t i s h  

e m p i r e .  I  r e a d  o f  s o m e  c o n t e n t i o n  i n  M e w  S o u t h  W a l e s  a s  t o  o u r  c l a i m i n g  S o v e r e i g n  

r i g h t s ,  b u t  n o t h i n g  o f  t h e  k i n d  e v e r  e n t e r e d  i n t o  t h e  h e a d  o f  a n y  s e n s i b l e  m a n .  W e  

o n l y  s a y  t h a t ,  b e i n g  a  s m a l l  p a r t  o f  t h e  e m p i r e ,  w e  h a v e  g i v e n  u s  b y  l a w  r e s p o n 

s i b l e  g o v e r n m e n t  b y  t h e  S o v e r e i g n  a n d  h e r  l o c a l  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a .  I n  

t h e  s a m e  w a y ,  i n  s e c t i o n  5 0 ,  a  c e r t a i n  s u m  o f  m o n e y  “  n o t  m o r e  t h a n  £ 5 , 2 5 0 ,  s h a l l  b e  

u p a y a b l e  i n  t h e  w h o l e  b y  w a y  o f  p e n s i o n  o r  r e t i r i n g  a l l o w a n c e  t o  p e r s o n s  h o l d i n g  

“  a n y  o f  t h e  o f f i c e s  m e n t i o n e d  i n  t h e  s i x t h  p a r t  o f  t h e  s a i d  S c h e d u l e  E> a t  t h e  t i m e  o f  

“  t h i s  A c t  c o m i n g  i n t o  o p e r a t i o n  w h o  o n  p o l i t i c a l  g r o u n d s  m a y  r e t i r e  o r  b e  r e l e a s e d  

u  f r o m  a n y  s u c h  o f f i c e . ”  I n  S c h e d u l e  D  t h e  o f f i c e r s  a r e  m e n t i o n e d .  I n  t h e  s a m e  w a y ,  

i n  s e c t i o n  5 1 ,  i t  m e n t i o n s  f u r t h e r  p r o v i s i o n  f o r  p e n s i o n s  t o  o f f i c e r s  w h o  o n  “  p o l i t i c a l  

“  g r o u n d s  m a y  r e t i r e  o r  b e  r e l e a s e d  f r o m  a n y  s u c h  o f f i c e . ”  I  w o u l d  a l s o  r e f e r  t h e  C o u r t  

t o  t h e  A c t  9 1 ,  w h i c h  i s  c o m m o n l y  k n o w n  a s  “  T h e  O f f i c i a l s  i n  P a r l i a m e n t  A c t , ”  a n d  

w h i c h  w a s  r e s e r v e d  f o r  t h e  R o y a l  a s s e n t .  S e c t i o n  2  i s  t o  t h i s  e f f e c t  :—u N o t w i t h -  

u  s t a n d i n g  t h e  p r o v i s i o n s  h e r e i n b e f o r e  c o n t a i n e d ,  i t  s h a l l  b e  l a w f u l  f o r  t h e  G o v e r n o r



“  f r o m  t i m e  t o  t i m e  t o  a p p o i n t  a n y  n u m b e r  o f  o f f i c e r s  s o  t h a t  t h e  e n t i r e  n u m b e r  s h a l l  

“  n o t  a t  a n y  o n e  t i m e  e x c e e d  t e n  w h o  s h a l l  b e  c a p a b l e  o f  b e i n g  e l e c t e d  m e m b e r s  o f  

u  e i t h e r  o f  t h e  s a i d  H o u s e s  o f  P a r l i a m e n t  a n d  o f  s i t t i n g  a n d  v o t i n g  t h e r e i n ,  p r o v i d e d  

“ a l w a y s  t h a t  s u c h  o f f i c e r s  shall be responsible Ministers o f the Crown a n d  m e m b e r s  

“  o f  t h e  E x e c u t i v e  C o u n c i l ,  a n d  f o u r  a t  l e a s t  o f  s u c h  o f f i c e r s  s h a l l  b e  m e m b e r s  o f  t h e  

“  s a i d  C o u n c i l  o r  A s s e m b l y . ”  T h e r e  i s  a  s t a t u t o r y  s t a t e m e n t  s u c h  a s  t h e y  h a v e  n o t  

g o t  i n  E n g l a n d  t h a t  t h e r e  s h a l l  b e  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n .  [ 3 r d  v o l .  

V i c t o r i a n  S t a t u t e s ,  n e w  e d i t i o n ,  p a g e  2 3 8 7 ,  u n d e r  t h e  t i t l e  “ P a r l i a m e n t . ” ]  I  h a v e  

r e f e r r e d  t o  t h e  o r i g i n a l  A c t ,  b e c a u s e  i t  v ra s  r e s e r v e d  f o r  t h e  R o y a l  a s s e n t .  T h e  R o y a l  

a s s e n t  w a s  a n n o u n c e d  h e r e  b y  p r o c l a m a t i o n .  I t  c o u l d  n o t  a p p l y  t o  a n y  M i n i s t r i e s  

i n  E n g l a n d ,  b u t  h e r e  t h e r e  i s  a  l e g a l  s t a t e m e n t  t h a t  t h e r e  s h a l l  b e  r e s p o n s i b l e  

M i n i s t e r s  o f  t h e  C r o w n  f o r  V i c t o r i a — n o t  M i n i s t e r s  o f  H i s  E x c e l l e n c y ,  t h e  r e p r e s e n 

t a t i v e  o f  t h e  Q u e e n ,  b u t  M i n i s t e r s  o f  t h e  C r o w n .  N o w ,  i n  a d d i t i o n  t o  t h a t ,  I  p r o p o s e  

t o  r e f e r  t o  t w o  d e s p a t c h e s  d e a l i n g  w i t h  o u r  p o l i t i c a l  c o n d i t i o n  T h e  f i r s t  I  r e f e r  t o  i s  

t h e  d e s p a t c h  o f  L o r d  J o h n  R u s s e l l  i n  f o r w a r d i n g  t h e  C o n s t i t u t i o n  A c t  f o r  t h i s  c o u n t r y .  

I t  i s  d a t e d  t h e  2 0 t l i  J u l y ,  1 8 5 5 ,  a n d  i t  i s  p r i n t e d  i n  t h e  v o l u m e  o f  I m p e r i a l  A c t s  i s s u e d  

i n  1 8 6 4 — t h e  I m p e r i a l  v o l u m e  o f  o u r  A c t s .  T h e  f o l l o w i n g  p a s s a g e  a p p e a r s  i n  i t  

“  I n  r i g o r o u s  a d h e r e n c e  t o  t h e  s a m e  p r i n c i p l e ,  n o  a l t e r a t i o n  h a s  b e e n  m a d e  i n  a n y  o f  t h e  

“  p r o v i s i o n s  w h i c h  a r e  s i m p l y  o f  a  l o c a l  c h a r a c t e r .  I t  h a s  b e e n  t h e  c o n v i c t i o n  o f  P a r -  

“  l i a m e n t  t h a t  t h e  L e g i s l a t u r e  m u s t  i t s e l f  b e  t r u s t e d  f o r  a l l  t h e  d e t a i l s  o f  l o c a l  r e p r e -  

“  s e n t a t i o n  a n d  i n t e r n a l  a d m i n i s t r a t i o n . ”  T h e  w h o l e  o f  t h e  i n t e r n a l  a d m i n i s t r a t i o n  o f  

t h e  c o u n t r y  i s  g i v e n  o v e r  t o  t h e  c o u n t r y  h e r e .  I t  g o e s  o n — “  B u t  t h o s e  p o r t i o n s  o f  t h e  

“  p r o v i n c i a l  e n a c t m e n t  w h i c h  c o n t r o l l e d  a n d  r e g u l a t e d  t h e  f u t u r e  p o w e r  o f  t h e  C r o w n  

“  a s  t o  t h e  r e s e r v i n g  a n d  d i s a l l o w a n c e  o f  C o l o n i a l  A c t s ,  a n d  a s  t o  t h e  i n s t r u c t i o n s  t o  

“  b e  g i v e n  t o  G o v e r n o r s  r e s p e c t i n g  t h e m ,  h a v e  b e e n  o m i t t e d  b y  P a r l i a m e n t .  T h e s e  

“  p o r t i o n s  w e r e  p l a i n l y  n o t  o f  a  l o c a l  c h a r a c t e r ,  b u t  r e g a r d e d  t h e  c o n n e c t i o n  o f  t h e  

“  c o l o n y  w i t h  t h e  b o d y  o f  t h e  e m p i r e . ”  A  f u r t h e r  p a r a g r a p h  s a y s :— “  W i t h  r e s p e c t  t o  

“  a l l  o t h e r  B i l l s ,  I  h a v e  n o  i n s t r u c t i o n s  t o  c o n v e y  s u b j e c t  o n l y  t o  t h e  g e n e r a l  r u l e  t h a t  

“  P i e r  M a j e s t y ’s  G o v e r n m e n t  f u l l y  r e c o g n i s e  t h e  e x p e d i e n c y  o f  l e a v i n g  l o c a l  q u e s t i o n s  

“  t o  b e  d e a l t  w i t h  b y  t h e  l o c a l  L e g i s l a t u r e ,  a l t h o u g h  t h e y  a r e  n o t  p r e p a r e d  t o  a d m i t  

“  t h e  p r a c t i c a b i l i t y  o f  t h e  s c h e m e  a d v i s e d  b y  t h e  L e g i s l a t u r e  o f  V i c t o r i a  f o r  c l a s s i f y i n g  

“ s u c h  q u e s t i o n s . ”  T h e  c o n c l u d i n g  p a r a g r a p h  o f  t h e  d e s p a t c h  i s  a s  f o l l o w s :  “ I

■“  w i l l  n o w  c o n c l u d e  w i t h  t h e  e x p r e s s i o n  o f  m y  e a r n e s t  h o p e  t h a t  t h i s  g r a n t  o f  s e l f -  

“  g o v e r n m e n t  i n  m o r e  a m p l e  m e a s u r e  t h a n  h a s  a s  y e t  b e e n  e s t a b l i s h e d  i n  a n y  c o l o n y  

“  o f  G r e a t  B r i t a i n  m a y  f u l f i l  i n  i t s  r e s u l t s  t h e  a n t i c i p a t i o n s  o f  a l l  f r i e n d s  o f  l i b e r t y  a n d  

“  g o o d  g o v e r n m e n t ,  b o t h  w i t h i n  a n d  w i t h o u t  t h e  c o l o n y  o f  V i c t o r i a ;  t h a t  c o l o n y  h a s  

“  b e e n  s e l e c t e d  b y  P r o v i d e n c e  t o  p a s s  t h r o u g h  t h e  m o s t  e x t r a o r d i n a r y  s o c i a l  a n d  e c o -  

“  n o m i c a l  c r i s i s  w h i c h  l i a s  o c c u r r e d  i n  t h e  h i s t o r y  o f  t h e  d e p e n d e n c i e s  o f  t h i s  e m p i r e ,  a n d  

“  t o  e x h i b i t  o n  t h e  m o s t  g i g a n t i c  s c a l e  t h e  p o w e r  o f  d e v e l o p m e n t  p o s s e s s e d  b y  a  n e w  

“  c o m m u n i t y .  I t  h a s  s h o w n  a t  t h e  s a m e  t i m e ,  n o t  o n l y  b y  o r d i n a r y  m a n i f e s t a t i o n s  o f  

“  l o y a l t y ,  b u t  b y  t h e  d e e p  s y m p a t h v  w h i c h  i t  h a s  p r a c t i c a l l y  e v i n c e d  i n  c o m m o n  w i t h  

“  t h e  o t h e r  A u s t r a l i a n  c o l o n i e s  w i t h  t h e  f o r t u n e s  o f  t h e  m o t h e r  c o u n t r y  i n  h e r  p r e s e n t  

“  s t r u g g l e ,  h o w  s t r o n g  b e y o n d  m e r e  p o l i t i c a l  u n i o n  a r e  t h e  t i e s  w h i c h  a t t a c h  t h e  d i s t a n t  

“  b r a n c h e s  o f  t h e  a n c i e n t  s t e m  o f  t h e  e m p i r e .  I t  r e m a i n s  f o r  i t  t o  p r o v e ,  a s  u n d e r  t h e  

“  b l e s s i n g s  o f  t h e  s a m e  P r o v i d e n c e  i t  w i l l  p r o v e ,  t h a t  t h e  e x e r c i s e  o f  t h e  f u l l e s t  p o l i t i c a l  

“  r i g h t s  w i l l  a t  o n c e  c o n t r i b u t e  t o  p r o m o t e  t h e  c o n t i n u a n c e  o f  t h a t  e x t r a o r d i n a r y  

“  i n t e r n a l  p r o g r e s s  a n d  t h e  m a i n t e n a n c e  o f  t h a t  p o w e r f u l  f e e l i n g  o f  B r i t i s h  u n i o n  a n d  

“  B r i t i s h  c o n s a n g u i n i t y . ”
So that here the responsible Imperial Minister declares the effect of this Bill to 

be to give complete control of all internal and local matters. Another despatch I will 
refer to with reference to the particular question here. The defence is, the Court will 
remember, that the foreigner "was refused admittance on the ground of preserving the 
public peace. It is the despatch from the Duke of Newcastle, dated the 26th June, 
1863, the question being the removal of the Imperial troops from Victoria. The 
despatch begins:—

“ Sir,— You are doubtless aware that the attention of Parliament has been 
“ frequently directed to the question how far the colonies and dependencies of Great 
“ Britain should be required to contribute to their owm military defence. A matter of 
“ so great and increasing importance has, of course, equally engaged the consideration 
“ of Her Majesty’s Government, and I find myself at length in a position to com- 
“ municate to you the decision at which they have arrived in regard to the Australian 
“ colonies. It is in these colonies (among which for the present purpose I do not
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u include New Zealand) that the question arises in its simplest form. To Western 
“ Australia it is not intended to send any regular troops. The force in Tasmania, 
u where the effects of the old system of transportation are not yet worn out, will he 
“ maintained for the present at the expense of the Home Government; and in the 
“ remaining colonies of New South Wales, Victoria, South Australia, and Queensland 
“ there are no exceptional circumstances to prevent the free application on the part of 
“ the Home Government of those principles which arise from, or are correlative to, the 
“  grant o f responsible government. That form o f government being unequivocally 
“ established, it is, I  imagine, admitted on all hands that the Imperial Government has 
“ no farther responsibility for maintaining the internal tranquillity of the country.”

T h e r e  i s  a  s t a t e m e n t  t h a t  r e s p o n s i b l e  g o v e r n m e n t  i s  u n e q u i v o c a l l y  e s t a b l i s h e d  i n  

i t s  f u l l e s t  s e n s e ,  a n d  t h a t  t h e  I m p e r i a l  G o v e r n m e n t  h a s  n o t h i n g  f u r t h e r  t o  d o  w i t h  t h e  

i n t e r n a l  t r a n q u i l l i t y  o f  t h e  c o u n t r y .  T h e  d e f e n c e  h e r e  i s  t h a t  t h e  e x c l u s i o n  o f  t h e  

f o r e i g n e r  w a s  c a r r i e d  o u t  t o  p r e s e r v e  t h e  p u b l i c  p e a c e .  T h a t  i s  n o t  d e n i e d .  T h e  

a n s w e r  i s  t h a t  t h e r e  i s  n o  l e g a l  p o w e r  t o  d o  i t .  T h e  I m p e r i a l  G o v e r n m e n t  c a n n o t  

a t t e n d  t o  t h e  i n t e r n a l  t r a n q u i l l i t y  o f  t h e  c o u n t r y ,  a n d  w e  w o u l d  b e  i n  a  b a d  w a y  i f  n o  

o n e  c o u l d  d o  i t .  T h e  d e s p a t c h  i s  b o u n d  u p  i n  t h e  P a r l i a m e n t a r y  P a p e r s  f o r  1 8 6 7 .

D r .  M a d d e n  r e f e r r e d  t o  s e c t i o n  3  o f  t h e  I m p e r i a l  S t a t u t e  w h i c h  e m b o d i e d  o u r  C o n s t i 

t u t i o n  A c t ,  a n d  I  r e f e r  t o  i t  t o o ,  f o r  I  r e l y  o n  i t  j u s t  a s  m u c h  a s  h e  d o e s .  I  t h i n k  i t  h a s  „ 

a  m o s t  i m p o r t a n t  b e a r i n g  o n  t h e  q u e s t i o n .  T h e  s e c t i o n ,  y o u r  H o n o r s  w i l l  r e c o l l e c t ,  

e m b o d i e s  t h e  p r o v i s i o n s  o f  t h e  p r e v i o u s  A c t ,  t h e  5 t h  a n d  6 t h  o f  t h e  Q u e e n ,  c h a p .  7 6 ,  

r e l a t i n g  t o  H e r  M a j e s t y ’s  g i v i n g  o r  w i t h h o l d i n g  t h e  a s s e n t  t o  B i l l s ,  a n d  t h e  p r o v i s i o n s  

w h i c h  d i r e c t  t h e  G o v e r n o r  a s  t o  h o w  h e  i s  t o  d e a l  w i t h  B i l l s  s u b m i t t e d  t o  h i m  b y  t h e  

L e g i s l a t u r e .  T h e  I m p e r i a l  G o v e r n m e n t ,  i n  g r a n t i n g  r e s p o n s i b l e  g o v e r n m e n t  t o  t h i s  

c o u n t r y ,  h a v e  b e e n  c a r e f u l  t o  m a k e  o n e  e x c e p t i o n ,  w h i c h  i s  c o n t a i n e d  i n  s e c t i o n  3  o f  

t h e  I m p e r i a l  A c t ,  a n d  w h i c h ,  e m b o d y i n g  t h e  o l d  A c t  o f  t h e  5 t h  a n d  6 t h  o f  t h e  Q u e e n ,  

r e q u i r e s  t h e  G o v e r n o r  t o  d e a l  i n  a  c e r t a i n  w a y  w i t h  B i l l s  p r e s e n t e d  t o  h i m .  T h e  

s e c t i o n  r e a d s :— “  T h e  p r o v i s i o n s  o f  t h e  s a i d  A c t  o f  t h e  1 4 t h  y e a r  o f  H e r  M a j e s t y ,

“  c h a p .  5 9 ,  a n d  o f  t h e  A c t  o f  t h e  5 t l i  a n d  6 t h  y e a r s  o f  H e r  M a j e s t y ,  c h a p .  7 6 ,  4 f o r  t h e  

“  g o v e r n m e n t  o f  N e w  S o u t h  W a l e s  a n d  V a n  D i e m e n ’s  L a n d , ’ w h i c h  r e l a t e  t o  t h e  

“ g i v i n g  a n d  w i t h h o l d i n g  o f  H e r  M a j e s t y ’s  a s s e n t  t o  B i l l s ,  a n d  t h e  r e s e r v a t i o n  o f  B i l l s  

“  f o r  t h e  s i g n i f i c a t i o n  o f  H e r  M a j e s t y ’s  p l e a s u r e  t h e r e o n ,  a n d  t h e  i n s t r u c t i o n s  t o  h e  

“  c o n v e y e d  t o  G o v e r n o r s  f o r  t h e i r  g u i d a n c e  i n  r e l a t i o n  t o  t h e  m a t t e r s  a f o r e s a i d ,  a n d  

“  t h e  d i s a l l o w a n c e  o f  B i l l s  b y  P i e r  M a j e s t y ,  s h a l l  a p p l y  t o  B i l l s  t o  b e  p a s s e d  b y  t h e  

“  L e g i s l a t i v e  C o u n c i l  a n d  A s s e m b l y  c o n s t i t u t e d  u n d e r  t h e  s a i d  r e s e r v e d  B i l l  a n d  t h i s  

“  A c t ,  a n d  b y  a n y  o t h e r  l e g i s l a t i v e  b o d y  o r  b o d i e s  w h i c h  m a y  a t  a n y  t i m e  h e r e a f t e r  b e  

“  s u b s t i t u t e d  f o r  t h e  p r e s e n t  L e g i s l a t i v e  C o u n c i l  a n d  A s s e m b l y . ”

N o w  I  q u i t e  a g r e e  w i t h  m y  f r i e n d  t h a t ,  b y  t h e  I m p e r i a l  A c t ,  t h e r e  i s  a  d i s t i n c t  

l i m i t a t i o n  o f  l o c a l  s e l f - g o v e r n m e n t .  I t  i s  d e c l a r e d  t h a t  B i l l s  p a s s e d  b y  t h e  l o c a l  

P a r l i a m e n t  s h a l l  b e c o m e  l a w  o n l y  u n d e r  c e r t a i n  c o n d i t i o n s .  T h e s e  a r e  d e s c r i b e d  i n  

t h e  p r e v i o u s  A c t s ,  5  a n d  6  V i c t o r i a .  T h a t  i s  a  m o s t  d i s t i n c t  l i m i t a t i o n  o f  s e l f - g o v e r n 

m e n t .  O w i n g  t o  t h i s  s e c t i o n ,  a n y  B i l l  p a s s e d  b y  u s  m a y  p r a c t i c a l l y  b e  r e j e c t e d  b y  

t h e  I m p e r i a l  M i n i s t e r  w h o  a d v i s e s  t h e  S o v e r e i g n .

Mr. Justice Kerfercl.— I n  t h e  s a m e  w a y  t h e  C o n s t i t u t i o n  w h i c h  w e  h a v e  m a y  

b e  t a k e n  a w a y .

The Attorney- General.— T h e r e  i s  n o t  t h e  s l i g h t e s t  d o u b t  o f  i t .

Mr. Justice Wrenfordsley. — T h e r e  i s  a  r e v e r s i o n a r y  i n t e r e s t  t o  t h e  C r o w n .

The Attorney-General.— T h e r e  i s  a  c l e a r  l i m i t a t i o n  o f  r e s p o n s i b l e  g o v e r n m e n t .

Mr. Justice William,s,— D o e s  t h a t  p r o v i s i o n  r e l a t e  t o  e v e r y  B i l l  t h a t  i s  

p a s s e d  ?

The Attorney- General.— E v e r y  B i l l .
Mr. Justice Williams.— T h e  G o v e r n o r  m a y  r e s e r v e  a n y  B i l l  f o r  t h e  Q u e e n ’s

assent.
The Attorney-General.— H e  m a y .  B u t  e v e n  i f  h e  a s s e n t s  t o  a  B i l l ,  w h e n  i t  g o e s  

h o m e ,  t h e  I m p e r i a l  G o v e r n m e n t  c a n  d i s a l l o w  i t  w i t h i n  t w o  y e a r s B u t  I  s a y  t h a t  i f  

t h e r e  i s  a n y  f u r t h e r  l i m i t a t i o n ,  m y  l e a r n e d  f r i e n d  o u g h t  t o  s h o w  i t .  I  a m  n o t  a w a r e  

o f  i t .  T h e r e  i s  n o n e  t h e r e  o n  t h e  f a c e  o f  t h e  l a w .  H e r e  i s  a n ,  e x p r e s s  l i m i t a t i o n  o f  o u i  

p o w e r  o f  s e l f - g o v e r n m e n t  b y  l a w .  I f  o t h e r s  a r e  i n t e n d e d ,  t h e y  o u g h t  t o  b e  m e n t i o n e d  

a s  w e l l  a s  t h i s  l i m i t a t i o n ; b u t  I  s e e k  i n  v a i n  f o r  a n y  o t h e r .  I h e r e f o r e ,  I  s u b m i t  

t h a t ,  u n l e s s  m y  l e a r n e d  f r i e n d  c a n  p o i n t  o u t  s o m e  o t h e r  s e c t i o n  l i m i t i n g  r e s p o n s i b l e  

g o v e r n m e n t  i n  t h i s  c o u n t r y ,  i t  i s  u n l i m i t e d  i n  l o c a l  p o w e r s  o u t s i d e  o f  t h e  l i m i 

t a t i o n  m e n t i o n e d .  I f  w i t h o u t  a n y  p r o v i s i o n  t o  t h a t  e f f e c t  o u r  l o c a l  s e l f - g o v e r n m e n t



m a y  b e  l i m i t e d  a n d  d e n i e d  i n  t h i s  p o i n t  a n d  t h a t  p o i n t ,  t h e n  w e  h a v e  n o t h i n g  c e r t a i n  

t o  g o  o n  a t  a l l .  T h e  p o w e r  t o  s a v e  t h e  p u b l i c  p e a c e  b y  k e e p i n g  o u t  d a n g e r o u s  a l i e n s  

m a y  b e  d e n i e d  t o - d a y  a n d  s o m e t h i n g  e l s e  t o - m o r r o w .

Mr. Justice Williams.— T h e n  y o u  s a y ,  M r .  A t t o r n e y ,  I  s u p p o s e ,  t h a t  H e r  

M a j e s t y ’s  r e s p o n s i b l e  a d v i s e r s  i n  V i c t o r i a  c a n  e x e r c i s e  t h e  p r e r o g a t i v e  o f  m e r c y  t o  

t h e  s a m e  e x t e n t  a s  H e r  M a j e s t y ’s  r e s p o n s i b l e  a d v i s e r s  i n  E n g l a n d ?

The Attorney-General.— M o s t  u n d o u b t e d l y .  I f  n o t ,  w e  w o u l d  b e  i n  t h i s  

p o s i t i o n — t h a t  o u r  f e l l o w  s u b j e c t s  c o u l d  b e  e x e c u t e d  i n  t h i s  c o u n t r y ,  a n d  n o  o n e  w o u l d  

b e  r e s p o n s i b l e  f o r  i t .  S u r e l y  t h a t  w o u l d  n o t  b e  s e l f - g o v e r n m e n t  ?

The Chief Justice.— D o  y o u  c o n t e n d  t h a t  i n  a l l  c a s e s  r e l a t i n g  t o  t h e  i n t e r n a l  

a f f a i r s  o f  V i c t o r i a  r e s p o n s i b l e  M i n i s t e r s  h a v e  t h e  r i g h t  t o  a d v i s e  t h e  C r o w n  s u b j e c t  

t o  t h e  s t a t u t o r y  e x c e p t i o n  ?

The Attorney-General.— I  d o ,  y o u r  H o n o r .

The Chief Justice.— T h a t  c e r t a i n l y  s e e m s  t o  g o  b e y o n d  w h a t  i s  k n o w n  t o  b e  

o r d i n a r y  p r a c t i c e ,  a t  a l l  e v e n t s .  T a k e  t h e  c a s e  o f  t h e  p r e r o g a t i v e  w i t h  r e g a r d  t o  t i t l e s  

o f  h o n o r .  T h a t  i s  a  p r e r o g a t i v e  w h i c h ,  o f  c o u r s e ,  a f f e c t s  V i c t o r i a  i n t e r n a l l y ,  b u t  t h e  

a l l o t m e n t  o f  h o n o r s  t o  c i t i z e n s  o f  V i c t o r i a  i s  a  v e r y  i m p o r t a n t  p r e r o g a t i v e  o f  t h e  

C r o w n .  I f  t h a t  p r e r o g a t i v e  i s  c o n v e y e d  b y  t h e  C o n s t i t u t i o n  S t a t u t e ,  y o u  w o u l d  

e x p e c t  t h a t  i t  w o u l d  h a v e  b e e n  e x e r c i s e d  b y  t h e  r e s p o n s i b l e  M i n i s t e r s  o f  V i c t o r i a ,  b u t  

i t  n e v e r  h a s .

The Attorney-General.— W e l l ,  y o u r  H o n o r ,  m e n  d o  n o t  o n  a l l  o c c a s i o n s  e x e r 

c i s e  a l l  t h e i r  r i g h t s .  F o r  e x a m p l e ,  I  a m  a w a r e  t h a t  i n  s e v e r a l  c o l o n i e s  w h i c h  h a v e  

C o n s t i t u t i o n s  l i k e  o u r  o w n ,  M i n i s t e r s  h a v e  s a i d  t h e y  d o  n o t  w a n t  t o  i n t e r f e r e  w i t h  t h e  

p r e r o g a t i v e  o f  m e r c y .

Mr. Justice Holroyd.— I f  E n g l i s h  M i n i s t e r s  h a v e  b e e n  i n  t h e  h a b i t  o f  a d v i s i n g  

t h e  S o v e r e i g n  w i t h  r e f e r e n c e  t o  c o n f e r r i n g  t i t l e s  u p o n  r e s i d e n t s  i n  V i c t o r i a ,  t h a t  i s  

i n c o n s i s t e n t  w i t h  t h e  a r g u m e n t  w h i c h  y o u  h a v e  d r a w n  f r o m  c e r t a i n  p a s s a g e s  i n  t h e  

d e s p a t c h e s .

The Attorney- General.— I t  w o u l d  s h o w  t h a t  t h e  M i n i s t e r s  a r e  n o t  c o n s i s t e n t ,  

a n d  i t  m a y  b e  t h a t  i n  t h e  m a t t e r  o f  t h e  f e w  b a r o n e t c i e s  t h a t  a r e  g i v e n  p u b l i c  a t t e n t i o n  

i s  n o t  m u c h  d i r e c t e d  t o  i t .  B u t  i t  w o u l d  b e  a  d i f f e r e n t  t h i n g  i f  y o u  w e r e  t a l k i n g  

a b o u t  t h e  l i v e s  o f  o u r  f e l l o w  c i t i z e n s .  B u t  t h e r e  i s  f u r t h e r  t h i s  p o i n t ,  t h a t ,  i n  c o n f e r r i n g  

t h e s e  h o n o r s ,  t h o u g h  t h e  r e c i p i e n t  m a y  b e  r e s i d e n t  i n  V i c t o r i a ,  t h e y  a r e  c o n f e r r e d  

f o r  t h e  w h o l e  o f  t h e  Q u e e n ’s  d o m i n i o n s .  A  m a n  l i v i n g  i n  M e l b o u r n e ,  i f  m a d e  a  

b a r o n e t ,  b e c o m e s  a  b a r o n e t  f o r  t h e  w h o l e  o f  t h e  e m p i r e .

The Chief Justice.— R e s p o n s i b l e  g o v e r n m e n t  e x i s t s  i n  V i c t o r i a ,  a n d  i s  

e x e r c i s e d  i n  r e g a r d  t o  i n t e r n a l  m a t t e r s .  W h e t h e r  t h e -  r i g h t  o f  t h e  C r o w n  t o  t h o s e  

p o w e r s  a n d  p r e r o g a t i v e s  o p e r a t i n g  e x t e r n a l l y  t o  V i c t o r i a  h a s  b e e n  t r a n s m i t t e d  t o  t h e  

G o v e r n o r  m u s t  b e  j u d g e d  f r o m  t h e  f o u r  c o r n e r s  o f  h i s  c o m m i s s i o n .

The Attorney-General.— I f  t h a t  i s  r i g h t ,  i t  w o u l d  b e  p u t t i n g  t h e  c o m m i s s i o n  

a b o v e  t h e  l a w .  I f  t i i e  C o n s t i t u t i o n  A c t  g i v e s  c e r t a i n  p o w e r s  t o  t h e  l o c a l  G o v e r n m e n t ,  a  

c o m m i s s i o n  w h i c h  i s  t h e  a c t  o f  t h e  S o v e r e i g n  a l o n e  w o u l d  b e  i n v a l i d  pro tanto, i n  s o  

f a r  a s  i t  l i m i t e d  t h o s e  p o w e r s .

The Chief Justice.— H o w  i s  t h e  p r e r o g a t i v e  i n  V i c t o r i a  l i m i t e d  b y  t h e  C o n s t i 

t u t i o n  A c t ?  Y o u r  c l a u s e  r e l a t e s  t o  t h e  m a k i n g  o f  l a w s .  I t  p r o v i d e s  t h a t  t w o  H o u s e s  

s h a l l  b e  e m p o w e r e d  t o  m a k e  l a w s .  N e i t h e r  t h a t  s e c t i o n  n o r  a n y  o t h e r  s e c t i o n  a p p e a r s  

t o  d e f i n e  w h a t  p r e r o g a t i v e s  a n d  p o w e r s  a r e  v e s t e d  i n  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  

i n  V i c t o r i a  h i m s e l f  o r  a c t i n g  u n d e r  t h e  a d v i c e  o f  t h e  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  

i n  V i c t o r i a .

The Attorney-General.— I  a d m i t  t h a t ,  a n d  I  s a y  t h a t  n o t h i n g  c a n  b e  f o u n d  

i n  a n y  l a w  c o m p l e t e l y  d e s c r i b i n g  t h e  p o w e r s  a n d  w o r k i n g  o f  c o n s t i t u t i o n a l  g o v e r n 

m e n t  h e r e .  I  h a v e  p r e m i s e d  t h a t  t h e  C o u r t  w i l l  t a k e  n o t i c e  t h a t  i t  e x i s t s  i n  f a c t  h e r e  

— t h a t  i n  f a c t  M i n i s t e r s  h e r e  h a v e  t o  c a r r y  o n  g o v e r n m e n t ,  a d v i s i n g  H i s  E x c e l l e n c y ,  

a n d  a r e  b o u n d  t o  t a k e  a l l  p r o p e r  e x e c u t i v e  s t e p s  t o  s o  c a r r y  o n  g o v e r n m e n t  a n d  

p r e s e r v e  t h e  p u b l i c  p e a c e .  N o r  c a n  a n y  d e s c r i p t i o n  o f  t h e  r e a l  p o w e r s  o f  r e s p o n s i b l e  

g o v e r n m e n t  i n  E n g l a n d  b e  f o u n d  i n  a n y  A c t  o r  l a w  b o o k .

The Chief Justice.— T h e  E n g l i s h  L e g i s l a t u r e ,  i n  c r e a t i n g  t h e  s y s t e m  o f  

r e s p o n s i b l e  g o v e r n m e n t  i n  V i c t o r i a ,  c r e a t e s  a l o n g  w i t h  i t  e v e r y t h i n g  n e c e s s a r y  t o  g i v e  

i t  e f f e c t .  T h e  o r d i n a r y  m a x i m  o f  l a w  i s  t h a t  w h e r e  P a r l i a m e n t  p a s s e s  a n  A c t  i t  g i v e s  

e v e r y t h i n g  n e c e s s a r y  t o  g i v e  e f f e c t  t o  i t .  I f  t h a t  m a x i m  a p p l i e d ,  t h e n  i t  m i g h t  s t i l l  b e  

t h a t  t h e  p o w e r s  a n d  p r e r o g a t i v e s  v e s t e d  i n  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  b y  t h e  

C o n s t i t u t i o n  A c t  w o u l d  b e  s u c h  p r e r o g a t i v e s  a n d  p o w e r s  a s  a r e  n e c e s s a r y  t h a t  t h e
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Q u e e n ’s  r e p r e s e n t a t i v e  s l i o u l c l  h a v e  f o r  t h e  i n t e r n a l  a f f a i r s  o f  V i c t o r i a  a n d  n o  m o r e .  

I t  m i g h t  p o s s i b l y  e x c l u d e  t h o s e  p r e r o g a t i v e s  w h i c h  i n  f a c t  a r e  n e v e r  e x e r c i s e d ,  a n d  

w h i c h  a r e  n o t  c o m m o n l y  s u p p o s e d  t o  b e l o n g  t o  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n . ’

The Attorney- General.—The prerogative to exclude foreigners ?
The Chief Justice. No j generally. Responsible government liavin01 been 

created by Statute, you say that all the powers and prerogatives in Victoria that can 
be exercised here have been transferred to him.

The Attorney-General.— D o e s  y o u r  H o n o r  m e a n  t h e  G o v e r n o r  o r  t h e  
G o v e r n m e n t  ?

The Chief Justice.—The Governor.
The Attorney-General.— N o ,  I  d o  n o t  s a y  t h a t .

The Chief Justice. — P e r h a p s  t h a t  i s  t r e a t i n g  t h e  G o v e r n o r  o n l y  a s  r e p r e s e n t i n g  

' t h e  S o v e r e i g n .  B u t  y o u  d o  n o t  g i v e  a n y  e x a c t  r e p r e s e n t a t i o n  o f  w h a t  i s  t h e  p r e r o g a 

t i v e  v e s t e d  i n  t h e  G o v e r n m e n t  b y  t h e  C o n s t i t u t i o n  A c t .

The Attorney-General.— I  say all powers not excepted by the Act and that are 
necessary for the safe conduct of the local Government. It makes one very important 
exception, but leaves us all that is necessary for self-government.

The Chief Justice.— T h a t  i s  o p p o s e d  t o  t h e  c o m m o n  p r a c t i c e  a n d  b e l i e f  i n  t h i s  
c o u n t r y  a n d  i n  E n g l a n d .

The Attorney-General.— T h e r e  i s  o n l y  o n e  t h i n g  e x c e p t e d ,  a n d  w h a t e v e r  i s  

n e c e s s a r y  f o r  g o o d  g o v e r n m e n t  i s  n e c e s s a r i l y  c o n v e y e d  w i t h  a n d  b y  t h e  A c t  t h a t  

h a n d s  o v e r  t h e  g o v e r n m e n t  t o  l o c a l  r e s p o n s i b l e  M i n i s t e r s .

The Chief Justice. —  I s  t h e r e  a n y t h i n g  g i v e n  i n  e x p r e s s  t e r m s  e x c e p t  t h e  p o w e r  

t o  m a k e  l a w s  f o r  V i c t o r i a  ?

The Attorney-General.—Responsible Ministers.
The Chief Justice.— T h a t  i s  a  l a r g e  a r e a ,  w h i c h  m a y  i n c l u d e  a l l  t h e  p o w e r s  o t  

t h e  C r o w n  o r  o n l y  s o m e  o f  t h e m

The Attorney-General.— I t  i n c l u d e s ,  I  r e p e a t ,  a l l  t h a t  i s  n e c e s s a r y  t o  e n a b l e  

t h e  r e s p o n s i b l e  M i n i s t e r s  t o  d o  t h e i r  d u t y  o f  a d v i s i n g  H i s  E x c e l l e n c y  e f f e c t i v e l y  u p o n  

a l l  m a t t e r s  o f  l o c a l  g o v e r n m e n t ,  a n d  1  s a y  t h a t  i t  l i e s  u p o n  m y  l e a r n e d  f r i e n d  t o  

s h o w  h o w  i t  i s  l i m i t e d .  T h e  A c t  g i v e s  u s  r e s p o n s i b l e  g o v e r n m e n t .  H o w  i s  i t  
l i m i t e d  ?

The Chief Justice.— I t  i s  c l e a r  t h a t  s i n c e  t h e  C o n s t i t u t i o n  A c t  w a s  p a s s e d  i t  

h a s  n e v e r  b e e n  q u e s t i o n e d  i n  a  C o u r t  o f  J u s t i c e  o r  i n  P a r l i a m e n t  t h a t  t h e  A c t  h a s  

c r e a t e d  i n  V i c t o r i a  r e s p o n s i b l e  g o v e r n m e n t .  B u t  t h e  q u e s t i o n  r e m a i n s  b e h i n d  t h a t ,  

w h a t  a r e  t h e  l i m i t s  o f  r e s p o n s i b l e  g o v e r n m e n t  c r e a t e d  b y  S t a t u t e  ?

The Attorney-General.— A t  a n y  r a t e  t h e  C o n s t i t u t i o n  A c t  g i v e s  u s  p o w re r  t o  

d e a l  w i t h  a l l  l o c a l  m a t t e r s  a s  a n  e f f e c t i v e  G o v e r n m e n t  o u g h t ,  a n d  i t  l i e s  u p o n  m y  f r i e n d  

t o  s h o w  h o w  i t  i s  l i m i t e d .  I  c a n n o t  s e e  h o w  i t  c a n  b e  e x p r e s s e d  m o r e  f u l l y  t h a n  b y  

P a r l i a m e n t  s a y i n g  t h e r e  s h a l l  b e  t h i s  L e g i s l a t u r e  a n d  w i t h  i t  r e s p o n s i b l e  M i n i s t e r s .  I t  

w a s  p a s s e d  b y  t h e  I m p e r i a l  P a r l i a m e n t ,  w h i c h  k n o w s  w h a t  r e s p o n s i b l e  g o v e r n m e n t  i s .  

T h e  G o v e r n o r  w a s  t o  h a v e  M i n i s t e r s  w h o  w e r e  r e s p o n s i b l e  f o r  a l l  t h a t  w a s  d o n e .  

T h e  Q u e e n  m u s t  h a v e  s o m e  r e s p o n s i b l e  a d v i s e r s  f o r  e v e r y  a c t .  A n d  w h e n  t h e  E n g l i s h  

P a r l i a m e n t  s a y s  w e  a r e  t o  h a v e  r e s p o n s i b l e  g o v e r n m e n t ,  i t  m u s t  b e  f o r  a l l  t h i n g s  e x c e p t  

w h a t  i s  l i m i t e d  b y  t h e  S t a t u t e .  N e i t h e r  i n  E n g l a n d  n o r  h e r e  i s  t h e r e  a n y  S t a t u t e  o r  

l a w  b o o k  t h a t  c o n f e r s  o r  s t a t e s  i n  e x p r e s s  w o r d s  t h e  r e a l  m e a n i n g  a n d  w o r k i n g  o f  

w h a t  w e  c a l l  r e s p o n s i b l e  g o v e r n m e n t .  W h e n  t h e  w o r d s  r e s p o n s i b l e  M i n i s t e r s  a r e  

u s e d  i n  a n  A c t  o f  t h e  I m p e r i a l  P a r l i a m e n t  o r  s a n c t i o n e d  b y  t h e  I m p e r i a l  P a r l i a m e n t  

w i t h  a  f u l l  k n o w l e d g e  o f  w h a t  t h e y  m e a n ,  i t  c a n  m e a n  n o t h i n g  e l s e  t h a n  r e s p o n s i b l e  

f o r  a l l  l o c a l  g o v e r n m e n t .  I n  t h e  c a s e  o f  t h e  L o r d  B i s h o p  o f  N a t a l  ( 3  u  M o o r e ’s  P r i v y  

C o u n c i l  C a s e s , ”  N e w  S e r i e s ,  p .  1 1 5 ) ,  t h e  q u e s t i o n  w a s  r a i s e d  w h e t h e r  t h e  C r o w n  c o u l d  

a p p o i n t  a  M e t r o p o l i t a n  B i s h o p  a f t e r  r e s p o n s i b l e  g o v e r n m e n t  w a s  g r a n t e d  t o  a  c o l o n y .  

L o r d  W e s t b u r y ,  i n  t h e  c o u r s e  o f  h i s  j u d g m e n t ,  s a i d —

“  W i t h  r e s p e c t  t o  t h e  f i r s t  q u e s t i o n ,  w e  a p p r e h e n d  i t  t o  b e  c l e a r ,  u p o n  p r i n c i p l e ,  

“  t h a t  a f t e r  t h e  e s t a b l i s h m e n t  o f  a n  i n d e p e n d e n t  L e g i s l a t u r e  i n  t h e  s e t t l e m e n t s  o f  t h e  

“  C a p e  o f  G o o d  H o p e  a n d  N a t a l ,  t h e r e  w a s  n o  p o w e r  i n  t h e  C r o w n  b y  v i r t u e  o f  i t s  

u p r e r o g a t i v e ,  f o r  t h e s e  l e t t e r s  p a t e n t  w e r e  n o t  g r a n t e d  u n d e r  t h e  p r o v i s i o n s  o f  a n y  

u  S t a t u t e  t o  e s t a b l i s h  a  m e t r o p o l i t a n  s e e  o r  p r o v i n c e ,  o r  c r e a t e  a n  e c c l e s i a s t i c a l  c o r -  

“  p o r a t i o n  w h o s e  s t a t u s ,  r i g h t s ,  a n d  a u t h o r i t y  t h e  c o l o n y  c o u l d  b e  r e q u i r e d  t o  r e c o g n i s e .  

u A f t e r  a  c o l o n y  o r  s e t t l e m e n t  h a s  r e c e i v e d  l e g i s l a t i v e  i n s t i t u t i o n s ,  t h e  C r o w n  ( s u b j e c t  

u  t o  t h e  s p e c i a l  p r o v i s i o n s  o f  a n y  A c t  o f  P a r l i a m e n t )  s t a n d s  i n  t h e  s a m e  r e l a t i o n  t o  

u  t h a t  c o l o n y  o r  s e t t l e m e n t  a s  i t  d o e s  t o  t h e  U n i t e d  K i n g d o m . ”



T h a t  i s  e x a c t l y  m y  a r g u m e n t  h e r e .

Mr. Justice Kerferd.— T h a t  t h e r e  a r e  m a n y  p a r l i a m e n t s  b u t  o n l y  o n e  C r o w n .

The Attorney-General.— Y e s ,  t h e  C r o w n  i s  e v e r y w h e r e . ,

Mr. Justice a?Beckett.— Y o u  t r e a t  t h e  p r e r o g a t i v e  a s  a  p o w e r  t o  p r e v e n t  

f o r e i g n e r s  l a n d i n g  i n  t h e  c o u n t r y .  O n e  u s e  o f  t h a t  p r e r o g a t i v e  w o u l d  u n d o u b t e d l y  

b e  i n  t h e  c a s e  o f  a n  e x p e c t e d  w a r .  Y o u  s a y  t h a t  i t  c a n n o t  b e  e x e r c i s e d  b y  t w o  s e t s  o f  

a d v i s e r s ,  t h a t  o n e  m u s t  e x c l u d e  t h e  o t h e r .  Y o u r  a r g u m e n t  a m o u n t s  t o  t h i s ,  t h a t  t h e  

a d v i s e r s  o f  t h e  C r o w n  i n  E n g l a n d  c o u l d  n o t  e x e r c i s e  t h e  p r e r o g a t i v e  i n  r e f e r e n c e  t o  

V i c t o r i a  t o  e x c l u d e  f o r e i g n e r s  l a n d i n g  i n  V i c t o r i a .  I n  o t h e r  w o r d s ,  t h a t ,  h a v i n g  r e a s o n  

t o  e x p e c t  a  w a r ,  t h e y  c o u l d  n o t  d i r e c t  t h e  c a p t a i n  o f  a  B r i t i s h  m a n - o f - w a r  t o  p r e v e n t  

f o r e i g n e r s  f r o m  c o m i n g  h e r e .  T h e  a r g u m e n t  a s  t o  i n c o n v e n i e n c e  w i l l  t h u s  e q u a l l y  

a p p l y  o n e  w a y  o r  t h e  o t h e r .  Y o u  d o  n o t  s a y  t h a t  t h e  a d v i s e r s  h e r e  c a n  g i v e  a d v i c e  

s u p p l e m e n t a r y  t o  t h a t  o f  t h e  a d v i s e r s  i n  E n g l a n d ,  b u t  y o u  s a y  t h a t  t h e  p o w e r s  o f  

t h e  a d v i s e r s  i n  E n g l a n d  a r e  g o n e .  T h a t  w a s  a n  i m p r o b a b l e  s t a t e  o f  c i r c u m s t a n c e s ;  b u t  

c a n  y o u  d i v i d e  t h e  p r e r o g a t i v e  i n  t h a t  w a y  ?

The Attorney-General.— I t  i s  n o t  a  p r a c t i c a l  d i f f i c u l t y .

Mr. Justice Kerferd.— I t  i s  h o t  a  d i v i s i o n  o f  t h e  p r e r o g a t i v e ,  b u t  a  d i v i s i o n  o f  

t h e  p e r s o n s  a d v i s i n g  u p o n  i t .

Mr. Justice a'Beckett.— I t  m a y  b e  n e c e s s a r y  t o  k e e p  f o r e i g n e r s  o u t  o f  V i c t o r i a  

i n  t h e  e v e n t  o f  a n  a n t i c i p a t e d  w a r .  I f  a n  E n g l i s h  s h i p  w e r e  s e n t  o u t  b y  H e r  M a j e s t y ’s  

M i n i s t e r s  i n  E n g l a n d  t o  p r e v e n t  f o r e i g n e r s  l a n d i n g  h e r e ,  w o u l d  t h a t  b e  c o m m i t t i n g  a n  

i l l e g a l  a c t  ?
The Attorney-General.— T h e r e  m a y  b e  c a s e s  o n  t h e  b o r d e r  l a n d  o f  c o n c u r r e n t  

j u r i s d i c t i o n  ; b u t  f u r t h e r ,  u n i t y  o f  a c t i o n  f o r  t h e  e m p i r e  c o u l d  b e  m a i n t a i n e d  b y  t h e  

G o v e r n o r ,  w h o  c o u l d  d i s m i s s  h i s  M i n i s t e r s  i f  t h e y  w e r e  d i s l o y a l .

Mr. Justice a'Beckett.— C a n  y o u  d i v i d e  t h e  p r e r o g a t i v e  t o  m a n y  d i f f e r e n t  p a r t s  

o f  t h e  e m p i r e  ?

The Attorney-General.— M y  a r g u m e n t  i s  t h a t  y o u  d o  n o t  d i v i d e  i t .  I t  i s  o n e  

a n d  i n d i v i s i b l e .

Mr. Justice a?Beckett.— I f  i t  c a n  o n l y  b e  e x e r c i s e d  i n  o n e  p l a c e  b y  A  a n d  i n  

a n o t h e r  b y  B ,  t h e r e  a r e  t w o  p r e r o g a t i v e s .  T h e r e  m a y  b e  a d v e r s e  i n t e r e s t s  i n  e a c h  

a d v i s e r .

The Attorney- General.— I  c a n n o t  s e e  i t .  T h e  e m p i r e  i s  o n e  a n d  t h e  p r e r o g a t i v e  

o n e .  T h e n  t h e r e  a r e  a  n u m b e r  o f  d e p e n d e n c i e s  w i t h  l o c a l  s e l f - g o v e r n m e n t  a n d  t h e  u s e

o f  a l l  t h e  r i g h t s  o f  t h e  C r o w n  n e c e s s a r y  t h e r e f o r .

Mr. Justice a' Beckett.— W h y  s h o u l d  y o u  n o t  h a v e  p o w e r  t o  m a k e  p e a c e  a n d  w a r ?

The Attorney-General.— B e c a u s e  t h a t  i s  n o t  l o c a l  t o  V i c t o r i a .  T h a t  i s  a  

m a t t e r  f o r  t h e  e m p i r e .  B u t  t h i s  a c t  w a s  d o n e  i n  t h e  Q u e e n ’s  n a m e  f o r  t h e  t r a n q u i l l i t y  

o f  M e l b o u r n e .  T h e  E n g l i s h  M i n i s t e r s  c a n n o t  s a y  w h e t h e r  i t  w a s  n e c e s s a r y  o r  n o t .

Mr. Justice Holroyd.— S u r e l y  i t  i s  n o t  a  m a t t e r  w h o l l y  l o c a l  t o  V i c t o r i a .  W a r  

b e i n g  a n t i c i p a t e d ,  i f  a  l a r g e  b o d y  o f  m e n  b e l o n g i n g  t o  t h e  e n e m y  w e r e  a l l o w e d  t o  l a n d

h e r e ,  i t  w o u l d  n o t  b e  a  l o c a l  m a t t e r ,  b u t  o n e  c o n c e r n i n g  a l l  A u s t r a l i a .

The Attorney-General.— I t  i s  a  l o c a l  m a t t e r  w i t h  I m p e r i a l  c o n s e q u e n c e s .  A s  

I  h a v e  a l r e a d y  s a i d ,  t h e  l o c a l  G o v e r n m e n t  m a y  r e m o v e  a l l  t h e  C h i n e s e  i n  L i t t l e  

B o u r k e - s t r e e t  t o  W a n g a r a t t a .

Dr. Madden.— T h e r e  i s  a n  A c t  o f  P a r l i a m e n t  f o r  t h a t .

The Attorney-General.— I f  i t  w e r e  d o n e ,  i t  m i g h t  p r o d u c e  a  w a r ,  y e t  i t  w a s  

s t r i c t l y  a  l o c a l  m a t t e r .  I f  i t  w a s  n o t ,  t h e n  w e  a r e  o u t  o f  C o u r t .

Mr. Justice Williams.— I  a m  n o t  s u r e  t h a t  t h e r e  i s  n o t  a  d i s t i n c t i o n  b e t w e e n  

c a s e s  o f  t h a t  d e s c r i p t i o n  a n d  c a s e s  o f  t h i s  d e s c r i p t i o n .  I f  t h e r e  i s  a n t i c i p a t i o n  o f  w a r ,  

i t  m a y  b e  t h a t  i n  t h a t  c a s e  t h e  p e r s o n s  t o  e x e r c i s e  t h e  p r e r o g a t i v e  w o u l d  b e  H e r  

M a j e s t y ’s  r e s p o n s i b l e  a d v i s e r s  i n  E n g l a n d .  I  c a n  s e e  a  d i s t i n c t i o n  b e t w e e n  t h a t  c a s e  

a n d  t h i s .  T h e  o n e  i s  c l e a r l y  a  q u e s t i o n  n o t  s o l e l y  r e l a t i n g  t o  l o c a l  a n d  i n t e r n a l  

a f f a i r s .  T h i s  m a y  r e l a t e  t o  l o c a l  a n d  i n t e r n a l  a f f a i r s  o n l y .

The Attorney-General.— I  a l s o  p u t  t h i s  v i e w ,  t h a t  i t  c o m e s ,  a f t e r  a l l ,  t o  b e  a  q u e s 

t i o n  o f  f a c t  i n  e a c h  c a s e .  I f ,  o n  l o o k i n g  a t  t h e  f a c t s ,  i t  i s  f o u n d  i t  i s  a n  I m p e r i a l  m a t t e r ,  

cadit questio. B u t  t h e r e  m a y  b e  c a s e s  t h a t  a r e  p u r e l y  l o c a l  i n  w h i c h  t h e  p r e r o g a t i v e  

m a y b e  e x e r c i s e d ,  a n d  t h e r e  a r e  o t h e r s  t h a t  a r e  o n  t h e  b o r d e r  l i n e  b e tw e e n  I m p e r i a l  

a n d  l o c a l .  I n  t h i s  c a s e  t h e  p l e a d i n g s  s h o w  t h a t  i t  i s  p u r e l y  l o c a l .

The Chief Justice.— T h e  d i s t i n c t i o n  b e t w e e n  a f f a i r s  i n t e r n a l  a n d  t h e  a f f a i r s  o f  

t h e  e m p i r e  i s  r a t h e r  e x c l u d e d  b y  o u r  S t a t u t e .  I s  a d v i s i n g  t h e  C r o w n  a s  t o  t h e  m a k i n g  

o f  w a r  a  m a t t e r  o n  w h i c h  t h e s e  q u e s t i o n s  m e e t  o n  t h e  b o r d e r  l i n e  ?  T h e  C r o w n  c a n n o t



b e  a d v i s e d  b y  t h e  t w o  s e t s  o f  a d v i s e r s .  F o r  t h e  p u r p o s e  o f  e x e r c i s i n g  t h e  g r e a t  

b u l k  o f  t h e  p r e r o g a t i v e ,  w o u l d  i t  n o t  b e  a  s i m p l e r  m o d e  o f  a d j u s t m e n t  t o  s h o w  

w h a t  p o w e r s  o f  t h e  p r e r o g a t i v e  a r e  r e q u i r e d  t o  b e  a d m i n i s t e r e d  i n  V i c t o r i a  f o r  t h e  

b e n e f i t  o f  V i c t o r i a  i f  t h e  p o w e r s  n e c e s s a r y  f o r  t h e i r  a d m i n i s t r a t i o n  o f  a f f a i r s  i n  V i c 

t o r i a  a r e  h a n d e d  o v e r  t o  M i n i s t e r s  i n  V i c t o r i a ,  w h i l e  a l l  t h o s e  p r e r o g a t i v e s  a n d  p o w e r s  

w h i c h  r e l a t e  t o  I m p e r i a l  a s  d i s t i n c t  f r o m  l o c a l  a f f a i r s  a r e  l e f t  t o  t h e  I m p e r i a l  a d v i s e r s  ?
The Attorney-General.— W e  d o  n o t  c o n t e n d  o t h e r w i s e .

The Chief Justice.— T h e  p o w e r  o f  m a k i n g  w a r  a n d  p e a c e  c a n n o t  b e  g i v e n  t o  a  
d e p e n d e n c y .

The Attorney-General.— W e  d o  n o t  c o n t e n d  t h a t  i t  i s .

The Chief Justice.— Y o u  p u t  i t  a t  o n e  t i m e  a  l i t t l e  f u r t h e r  t h a n  n e c e s s i t y  

r e q u i r e d .  Y o u  i n c l u d e d  a  p r o p o s i t i o n  t h a t  i s  c e r t a i n l y  n o v e l ,  t h a t  t h e  e x e r c i s e  o f  a  

p r e r o g a t i v e  i n  V i c t o r i a  w h i c h  w a s  n o t  n e c e s s a r y  f o r  V i c t o r i a n  a f f a i r s  c a m e  w i t h i n  t h e  
p u r v i e w  o f  r e s p o n s i b l e  g o v e r n m e n t .

The Attorney-General.— T h a t  v i e w  w a s  s t a r t e d  o n  m e .  I  t h o u g h t  t h a t  w e  

w e r e  m e r e l y  d e a l i n g  w i t h  V i c t o r i a .  A  t i t l e  g r a n t e d  t o  a  V i c t o r i a n  h e r e  r u n s  o v e r  t h e  

w h o l e  e m p i r e ,  a n d  t h a t  i s  t h e  r e a s o n  w h y  I m p e r i a l  a d v i s e r s  s h o u l d  a d v i s e  u p o n  i t .

Mr. Smyth.— A  t i t l e  r u n s  o v e r  t h e  w h o l e  o f  t h e  Q u e e n ’s  d o m i n i o n s .

The Chief Justice.— T h e  e x e r c i s e  o f  t h a t  p r e r o g a t i v e  o f  c o n f e r r i n g  t i t l e s  m a y  

t a k e  p l a c e  i n  a n d  f o r  V i c t o r i a ,  a n d  i t  m a y  h a v e  a  v e r y  m a r k e d  i n f l u e n c e  u p o n  t h e  

w e l f a r e  o f  t h e  c o m m u n i t y  i n  o n e  d i r e c t i o n  o r  a n o t h e r .

The Attorney-General.— I  s u b m i t  t h a t  i t  c o u l d  n o t  t a k e  p l a c e  i n  a n d  f o r  V i c 

t o r i a  o n l y ,  b e c a u s e  t i t l e s  c o n f e r r e d  b y  H e r  M a j e s t y  e x t e n d  o v e r  t h e  w h o l e  e m p i r e .  T o  

i l l u s t r a t e  m y  c o n t e n t i o n : S u p p o s i n g  t h e  I m p e r i a l  M i n i s t e r s ,  i f  t h e  l a w  a l l o w e d  l o c a l  

t i t l e s ,  a d v i s e d  H e r  M a j e s t y  t o  m a k e  s o - a n d - s o  a  b a r o n e t  i n  V i c t o r i a  o n l y ,  I  s a y  t h a t  

w o u l d  b e  c o n t r a r y  t o  t h e  C o n s t i t u t i o n .  B u t  t h e  Q u e e n ,  o n  t h e  a d v i c e  o f  h e r  r e s p o n 

s i b l e  M i n i s t e r s  i n  E n g l a n d ,  m i g h t  m a k e  a  m a n  a  b a r o n e t  f o r  t h e  w h o l e  e m p i r e ,  

i n c l u d i n g ,  o f  c o u r s e ,  A u s t r a l i a .  T h a t  m i g h t  s t a n d  o n  a  d i f f e r e n t  f o o t i n g .  B u t  I  m a y  

r e m i n d  t h e  C o u r t  t h a t  c e r t a i n  t i t l e s  a r e  g r a n t e d  f o r  V i c t o r i a  o n l y ,  a n d  t h e y  a r e  g r a n t e d  

u n d e r  t h e  a d v i c e  o f  r e s p o n s i b l e  M i n i s t e r s  h e r e .

Mr. Justice Holroyd .— T h e n ,  a c c o r d i n g  t o  y o u r  a r g u m e n t ,  M i n i s t e r s  i n  a n d  f o r  

V i c t o r i a  c o u l d  c r e a t e  a  m a n  a  b a r o n e t  i n  a n d  f o r  V i c t o r i a  o n l y  ?

The Attorney- General.— O h ,  n o ; I  d o  n o t  s a y  t h a t  M i n i s t e r s  h e r e  c o u l d  c r e a t e  a  

m a n  a  b a r o n e t  i n  a n d  f o r  V i c t o r i a  o n l y .

Mr. Justice Holroyd.— B u t  M i n i s t e r s  h e r e  c o u l d  r e c o m m e n d  t h a t .

The Attorney-General.— W e  c o u l d  r e c o m m e n d  a n y t h i n g  w e  l i k e ;  b u t  t h e r e  i s  

n o  l a w f u l  p o w e r  t o  c r e a t e  a  m a n  a  b a r o n e t  i n  a n d  f o r  V i c t o r i a  o n l y .  A s  I  w a s  s a y i n g ,  

t h e  t i t l e  o f  “ H o n o r a b l e ”  i s  c o n f e r r e d  b y  v i r t u e  o f  b e i n g  a n  E x e c u t i v e  C o u n c i l l o r  i n  

a n d  f o r  V i c t o r i a ,  a n d  t h a t  i s  d o n e  u p o n  t h e  a d v i c e  o f  t h e  Q u e e n ’s  r e s p o n s i b l e  a d v i s e r  

f o r  t h i s  c o l o n y ,  a l t h o u g h  d o n e  i n  t h e  n a m e  o f  t h e  Q u e e n .  T h e  Q u e e n  s e n d s  h e r  

c o m m i s s i o n  t o  t h e  p e r s o n  a p p o i n t e d ,  a n d  i t  i s  c o u n t e r s i g n e d  b y  t h e  M i n i s t e r  h e r e .

The Chief Justice.— D o  y o u  c o n t e n d  t h a t  t h e r e  c a n n o t  b e  a n y  d i m i n i s h i n g ,  

e i t h e r  b y  R o y a l  c o m m i s s i o n  o r  R o y a l  p r e r o g a t i v e ,  o f  t h e  p o w e r s  c r e a t e d  b y  t h e  C o n s t i 
t u t i o n  A c t  ?

The Attorney-General.— C e r t a i n l y ,  y o u r  H o n o r ,  b e c a u s e ,  o n  t h e  o n e  s i d e ,  y o u  

h a v e  t h e  l a w ,  a n d  o n  t h e  o t h e r  t h e  m e r e  a c t  o f  t h e  S o v e r e i g n ,  w h i c h  c a n n o t  a t  a n y  

t i m e  o v e r r i d e  t h e  l a w .  I f  w e  a r e  t o  h a v e  r e s p o n s i b l e  g o v e r n m e n t  h e r e ,  t h e  S o v e r e i g n  

c a n n o t ,  b y  a n y  a c t  o f  h e r  o w n ,  l i m i t  t h e  l a w  w h i c h  g i v e s  u s  c o n s t i t u t i o n a l  

g o v e r n m e n t .

Mr. Justice Holroyd.— B u t  i f  r e s p o n s i b l e  M i n i s t e r s  h e r e  m a y  e x e r c i s e  t h e  

Q u e e n ’s  p r e r o g a t i v e  i n  o n e  m a t t e r ,  w h y  n o t  i n  a n o t h e r  ?  W h y  s h o u l d  H e r  M a j e s t y  

b e  r e s t r a i n e d  f r o m  b a n i s h i n g  f o r e i g n e r s  f r o m  a l l  p a r t s  o f  h e r  e m p i r e  ?

The Attorney-General.— U n d o u b t e d l y  s h e  h a s  t h a t  p r e r o g a t i v e ,  a n d  c a n  b a n i s h  

e v e r y  f o r e i g n e r  f r o m  a n y  p a r t  o r  a l l  p a r t s  o f  h e r  e m p i r e .

Mr. Justice Holroyd.— B u t ,  s u p p o s i n g  t h e  Q u e e n  h a s  t h a t  a u t h o r i t y ,  w h y  s h o u l d  

i t  b e  t a k e n  a w a y  f r o m  h e r  a s  r e g a r d s  t h e  c o l o n y  o f  V i c t o r i a ,  m e r e l y  b e c a u s e  

r e s p o n s i b l e  g o v e r n m e n t  h a s  b e e n  e s t a b l i s h e d  i n  V i c t o r i a ?  I f  y o u  c a n  d i v i d e  t h e  

p r e r o g a t i v e  i n  t h a t  c a s e ,  w h y  n o t  i n  o t h e r s  ?
The Attorney- General. — W i t h  t h e  g r e a t e s t  r e s p e c t ,  I  s u b m i t  t h a t  t h e  p r e r o g a 

t i v e  i s  n o t  d i v i d e d .  I t  i s  o n e  a n d  i n d i v i s i b l e ,  a n d  e x t e n d s  o v e r  t h e  w h o l e  e m p i r e ;  ̂b u t  

t h e  l a w  h a s  p r o v i d e d  t h a t  i n  c e r t a i n  p l a c e s  t h e  p r e r o g a t i v e  s h a l l  b e .  e x e r c i s e d  i n  a  

c e r t a i n  w a y .



Mr. Justice Holroyd.— B u t  i f  t l i e  c r e a t i o n  o f  t h i s  C o n s t i t u t i o n  i n  V i c t o r i a  

p r o v i d e s  t h a t  t h e  p r e r o g a t i v e  s h a l l  h e  e x e r c i s e d  i n  o n e  w a y  a s  r e g a r d s  o n e  p a r t  o f  i t ,  

w h y  d o e s  n o t  t h e  c r e a t i o n  o f  t h e  C o n s t i t u t i o n  h a v e  t h e  s a m e  e f f e c t  a s  r e g a r d s  a n o t h e r  

p a r t  o f  t h e  p r e r o g a t i v e ?
The Attorney-General.— I s  y o u r  H o n o r  t a l k i n g  o f  t h e  q u e s t i o n  o f  t i t l e s ?

Mr. Justice Holroyd.— Y e s .

The Attorney-General.— A c c o r d i n g  t o  t h e  E n g l i s h  l a w ,  t h e  S o v e r e i g n ,  w h e n  

s h e  c r e a t e s  t i t l e s ,  c r e a t e s  t h e m  f o r  t h e  w h o l e  e m p i r e .  S h e  m u s t  d o  s o .  S h e  c a n n o t  

c r e a t e  t i t l e s  h a v i n g  a n  e x i s t e n c e  o n l y  i n  o n e  p a r t  o f  t h e  e m p i r e  a n d  n o t  i n  a n o t h e r .  

A s  f a r  a s  I  a m  a w a r e ,  t h e r e  i s  n o  p o w e r  t o  m a k e  a  m a n  d u k e ,  a n d  t o  : a y  t h a t  l i e  

s h a l l  h e  a  d u k e  o n l y  i n  o n e  p a r t  o f  t h e  e m p i r e .  T h e r e f o r e  t h i s  p r e r o g a t i v e  i s  g e n e r a l  

f o r  t h e  w h o l e  e m p i r e ,  a n d  c a n n o t  h e  s p e c i a l l y  a p p l i e d  t o  p a r t s  o f  t h e  e m p i r e  l i k e  t h i s  

p r e r o g a t i v e  o f  k e e p i n g  o u t  f o r e i g n e r s ,  d a n g e r o u s  t o  a  c e r t a i n  p a r t  o f  t h e  e m p i r e .

The Chief Justice.— D o e s  n o t  t h e  t i t l e  o f  E x e c u t i v e  C o u n c i l l o r  c o m e  f r o m  t h e  

S o v e r e i g n  i n  h e r  c h a r a c t e r  a s  t h e  f o u n t  o f  h o n o u r ,  a n d  y e t  i s  i t  a  f a c t  t h a t  t h e  t i t l e  

o f  “ H o n o r a b l e  ”  c a n  o n l y  h e  h e l d  h y  a n  E x e c u t i v e  C o u n c i l l o r  i n  V i c t o r i a ?

The Attorney-General.— B u t  t h e  e p i t h e t  o f  “  H o n o r a b l e  ”  i s  n o t  a  t i t l e ,  y o u r  

H o n o r ,  l i k e  a  b a r o n e t a g e ; i t  i s  m e r e l y  u s e d  a s  a  m a t t e r  o f  r e s p e c t .

The Chief Justice.— S o  a r e  a l l  o t h e r  t i t l e s  g i v e n  a s  a  m a t t e r  o f  r e s p e c t .

The Attorney-General.— I  m e a n  t h a t  i t  i s  n o t  a  l e g a l  a p p e l l a t i o n .  T h e r e  i s  n o  

m e n t i o n  o f  i t  i n  t h e  l a w ;  a t  l e a s t ,  I  a m  n o t  a w a r e  o f  a n y .

Mr. Justice Wrenfordsley.— I t  i s  a  t i t l e  h y  c o u r t e s y .

The Attorney-General.— Y e s ;  j u s t  l i k e  t h e  t i t l e  o f  “ R e v e r e n d . ”  T h e r e  i s  n o  

r i g h t  t o  i t ;  h u t  i t  h a s  c o m e  i n t o  u s e  i n  t h i s  w a y : E x e c u t i v e  C o u n c i l l o r s  a r e  a p p o i n t e d ,  

a n d  a  c u s t o m  h a s  g r o w n  u p  o f  c a l l i n g  t h e m  “ H o n o r a b l e . ”  I  a m  n o t  a w a r e  t h a t  

t h e r e  i s  a n y  t i t l e  t o  " t h e  e p i t h e t ,  I  r e c o l l e c t  s e e i n g  i n  “  T o d d ’s  B r i t i s h  G o v e r n m e n t  i n  

t h e  C o l o n i e s  ”  a  s t a t e m e n t  t o  t h e  e f f e c t  t h a t  t h e  I m p e r i a l  G o v e r n m e n t  s a y  t h a t  t h i s  

t i t l e  o f  “ H o n o r a b l e ”  w a s  n o t  r e t a i n a b l e  o u t s i d e  t h e  c o l o n y  i n  w h i c h  i t  w a s  g i v e n ;  s o  

t h a t  t h e  w h o l e  t h i n g  m a y  h e  s u m m e d  u p  i n  t h i s : t h a t  t h e  w o r d  “  H o n o r a b l e ”  i s  n o t  a  

r e a l  t i t l e  a t  a l l ,  h u t  m e r e l y  a  m a t t e r  o f  c o u r t e s y .  W h a t  h i s  H o n o r  M r .  J u s t i c e  

H o l r o y d  a l l u d e s  t o  i s  a  r e a l  t i t l e  c o m i n g  f r o m  t h e  S o v e r e i g n ,  a n d  s u c h  a  t i t l e  i s  a  t i t l e  

a l l  o v e r  t h e  e m p i r e .  I  a m  n o t  a w a r e  o f  a n y  l i m i t a t i o n .
The Chief Justice.— A s  I  u n d e r s t a n d  y o u ,  y o u  c l a i m  f o r  r e s p o n s i b l e  M i n i s t e r s  

i n  a n d  f o r  V i c t o r i a  t h e  r i g h t  t o  e x e r c i s e  a l l  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  w h i c h  c a n  

h e  e x e r c i s e d  i n  V i c t o r i a ,  a n d  w h i c h  a r e  n e c e s s a r y  f o r  t h e  a d m i n i s t r a t i o n  o f  a f f a i r s  i n  

V i c t o r i a ?  T h e s e  a r e  t h e  p r e r o g a t i v e s  a n d  p o w e r s  i n h e r e n t  i n  H e r  M a j e s t y  o r  c r e a t e d  

h y  S t a t u t e  a n d  v e s t e d  f o r  a l l  t i m e  i n  t h e  e x i s t i n g  r e p r e s e n t a t i v e  o f  t h e  C r o w n .

The Attorney-General.—I. d o  p u t  i t  t h a t  w a y .  B u t  I  w a n t  t o  k e e p  t o  t h e  

p l e a d i n g s ,  o t h e r w i s e  w e  s h a l l  h e  l e d  i n t o  w a y f a r i n g  d i s c u s s i o n s .  W e  p l e a d  t h a t  t h e  

a c t  c o m p l a i n e d  o f  h y  t h e  p l a i n t i f f  i n  t h i s  c a s e  w a s  a n  a c t  d o n e  i n  d e f e n c e  o f  t h e  p u b l i c  

p e a c e  o f  V i c t o r i a  h y  t h e  G o v e r n m e n t  o f  V i c t o r i a .  T h e  p o i n t  i s  a s  t o  w h e t h e r  r e s p o n 

s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a  c a n  d o  t h a t .  I  a m  n o t  n o w  a r g u i n g  o t h e r w i s e  t h a n  

a s  t o  s t r i c t l y  l o c a l  m a t t e r s .  I  a m  n o t  c o n t e n d i n g  t h a t  r e s p o n s i b l e  M i n i s t e r s  f o r  

V i c t o r i a  c a n  e x e r c i s e  t h e  Q u e e n ’s  p r e r o g a t i v e  o t h e r  t h a n  a s  r e g a r d s  l o c a l  m a t t e r s .  I  

s u b m i t  t h a t ,  i n  g r a n t i n g  r e s p o n s i b l e  g o v e r n m e n t  t o  V i c t o r i a ,  t h e  I m p e r i a l  a u t h o r i t y  

g r a n t e d  u s ,  a t  t h e  s a m e  t i m e ,  a l l  t h a t  w a s  n e c e s s a r y  f o r  t h e  g o o d  a n d  s a f e  g o v e r n m e n t  

o f  t h e  c o l o n y ,  a n d ,  a m o n g  t h e  r e s t ,  t h e  r i g h t  o f  r e s p o n s i b l e  M i n i s t e r s  t o  d o  w h a t e v e r  

m a y  b e  n e c e s s a r y  f o r  t h e  p u b l i c  s a f e t y  i n  V i c t o r i a .  A n d  i f  t h i s  i s  l a w f u l l y  g i v e n  t o  

M i n i s t e r s  h e r e ,  t h e n  M i n i s t e r s  a t  h o m e  c o u l d  n o t  l a w f u l l y  a d v i s e  t h e  Q u e e n  a s  t o  a n y  

l o c a l  m a t t e r .  S o  t h a t  i f  w e  c a n n o t  a d v i s e  a s  t o  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  f o r  t h i s  

l o c a l  p u r p o s e ,  t h e y  c e r t a i n l y  c o u l d  n o t ,  a n d  s o  t h e  p r e r o g a t i v e ,  s o  n e c e s s a r y  f o r  p u b l i c  

s a f e t v ,  c o u l d  n o t  b e  e x e r c i s e d  a t  a l l  i n  a n y  o f  t h e  s e l f - g o v e r n i n g  d e p e n d e n c i e s  o f  

E n g l a n d .  T h e  Q u e e n  c o u l d  n o t  e x e r c i s e  i t  w i t h o u t  s o m e  a d v i c e .  I n  t h i s  v e r y  c a s e ,  

f o r  e x a m p l e ,  I  s u b m i t  t h a t  I m p e r i a l  M i n i s t e r s  c o u l d  n o t  . h a v e  l a w f u l l y  a d v i s e d  H e r  

M a j e s t y .  I  s a y  t h a t  i f  t h e  Q u e e n  h e r s e l f  h a d  b e e n  h e r e ,  a t t e n d e d  b y  L o r d  S a l i s b u r y ,  

s h e  c o u l d  n o t  h a v e ,  o f  h e r s e l f  a l o n e ,  p r o h i b i t e d  t h e s e  C h i n e s e  f r o m  l a n d i n g ,  n o r  c o u l d  

L o r d  S a l i s b u r y  h a v e  l a w f u l l y  a d v i s e d  h e r .
The Chief Justice.— T h a t  v i e w  w a s  v e r y  c l e a r l y  e x p r e s s e d  b y  t h e  a u t h o r  

o f  “ C o n s t i t u t i o n a l  L a w , ”  i n  r e g a r d  t o  t h e  g r a n t  o f  r e s p o n s i b l e  g o v e r n m e n t  t o  

C a n a d a .  L o r d  J o h n  R u s s e l l ,  i n  a  d e s p a t c h  w h i c h  h e  w r o t e  t o  t h e  r e p r e s e n t a t i v e  o r  

t h e  Q u e e n  i n  C a n a d a  i n  1 8 3 9 ,  f o r b a d  h i m  t o  s e n d  f o r w a r d  a n y  m o r e  a p p l i c a t i o n s  f o r  

t h e  g r a n t  o f  r e s p o n s i b l e  g o v e r n m e n t  t o  C a n a d a ,  a n d  s e t  f o r t h  t h e  r e a s o n s  w h y  i t  w a s
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i m p o s s i b l e  e v e n  t o  c o n s i d e r  t h e  g r a n t  o f  r e s p o n s i b l e  g o v e r n m e n t ,  b e c a u s e  t h e  C r o w n  
c o u l d  n o t  b e  a d v i s e d  b y  b o t h  l o c a l  a n d  I m p e r i a l  a d v i s e r s .

T A e  Attorney-General.— I  s h o u l d  m o s t  c e r t a i n l y  c o n t e n d  t h a t  t h e  Q u e e n  c o u l d  

n o t  b e  a d v i s e d  b y  h e r  I m p e r i a l  M i n i s t e r s  i n  r e g a r d  t o  a  m a t t e r  a f f e c t i n g  t h e  i n t e r n a l  

g o v e r n m e n t  o f  t h i s  c o l o n y ,  a n d  I  c o u l d  n o t  p u t  i t  s t r o n g e r  t h a n  I  d i d  w h e n  I  s a i d  t h a t  

i f  t h e  Q u e e n  h e r s e l f  h a d  b e e n  h e r e  w h e n  t h e s e  C h i n e s e  c a m e ,  a n d  L o r d  S a l i s b u r y  

w i t h  h e r ,  s h e  c o u l d  n o t  h a v e  l a w f u l l y  w r i t t e n  t o  t h e  C o l l e c t o r  o f  C u s t o m s  o r d e r i n g  h i m  

t o  p r o h i b i t  t h e  l a n d i n g  o f  t h e  C h i n e s e ,  a n d  n e i t h e r  c o u l d  L o r d  S a l i s b u r y .

The Chief Justice.— U n l e s s  s h e  d i s m i s s e d  h e r  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a .

The Attorney-General. — O f  c o u r s e .  T h e  l a w  h a s  s a i d  t h a t  l o c a l  m a t t e r s  s h a l l  

b e  d e a l t  w i t h  b y  l o c a l  M i n i s t e r s .  A n d  I  w i s h  t h e  C o u r t  t o  b e  p e r f e c t l y  c l e a r  a b o u t  

t h i s  b e i n g  a  l o c a l  m a t t e r .  T h a t  h a s  n o t  b e e n  d i s p u t e d  b y  m y  l e a r n e d  f r i e n d ,  a n d  i t  i s  

c e r t a i n l y  e s s e n t i a l  t o  m y  a r g u m e n t  t h a t  t h i s  i s  s t r i c t l y  a  l o c a l  m a t t e r ,  a l t h o u g h  i t  

i n v o l v e s  I m p e r i a l  c o n s e q u e n c e s .

Mr. Justice Williams.— A l t h o u g h  i t  m a y  i n v o l v e  I m p e r i a l  c o n s e q u e n c e s  ?

The Attorney-General.— Q u i t e  s o .  I t  s t a n d s  o n  t h e  s a m e  f o o t i n g  a s  t h e  C h i n e s e  

I m m i g r a n t s  A c t s ,  w h i c h  i n v o l v e  I m p e r i a l  c o n s e q u e n c e s ,  b e c a u s e  t h e y  p r o v i d e  t h a t ,  

e x c e p t  o n  c e r t a i n  c o n d i t i o n s ,  C h i n e s e  i m m i g r a n t s  s h a l l  n o t  e n t e r  t h e  c o l o n y .  T h a t  

i n v o l v e s  t h e  s a m e  p r i n c i p l e ; t h e r e  i s  o n l y  a  d i f f e r e n c e  o f  d e g r e e .

Dr. Madden.— T h e r e  i s  t h i s  i m p o r t a n t  d i f f e r e n c e ,  t h a t  i n  t h e  o n e  c a s e  y o u  

r e s t r i c t  t h e  e n t r y  o f  C h i n e s e  b y  a n  A c t  o f  P a r l i a m e n t ,  w h e r e a s  i n  t h e  o t h e r  c a s e —  

w h i c h  i s  t h i s  c a s e — y o u  p r o h i b i t  t h e i r  e n t r y  b y  a c t  o f  S t a t e .

The Attorney-General.— I  s u b m i t  t h a t  t h e r e  i s  n o t  t h e  s l i g h t e s t  d i f f e r e n c e  i n  

p r i n c i p l e ,  b e c a u s e  i f  t h e  p r e v e n t i o n  o f  a n  i n f l u x  o f  C h i n e s e  i n t o  V i c t o r i a  i s  n o t  a  l o c a l  

m a t t e r ,  w e  c a n  n e i t h e r  p a s s  a n  A c t  o f  P a r l i a m e n t  n o r  d o  a n  a c t  o f  S t a t e  w i t h  r e g a r d  

t o  i t .  T h a t  t h e  r e s t r i c t i o n  o f  C h i n e s e  i m m i g r a t i o n  i n t o  V i c t o r i a  i s  a  l o c a l  m a t t e r  i s  

s h o w n  h y  t h e  f a c t  t h a t  t h e  I m p e r i a l  G o v e r n m e n t  a d v i s e d  t h e  Q u e e n  t o  a s s e n t  t o  o u r  

A c t  o f  P a r l i a m e n t  p r o h i b i t i n g  t h e  i n c o m i n g  o f  C h i n e s e  u n l e s s  e a c h  i m m i g r a n t  p a y s  

£ 1 0 — w e  m i g h t  m a k e  i t  £ 1 , 0 0 0 .  I f  i t  w e r e  n o t  a  l o c a l  m a t t e r ,  t h a t  A c t  o f  P a r l i a m e n t  

w o u l d  b e  v o i d .  B u t  I  n e e d  n o t  e l a b o r a t e  t h e  a r g u m e n t .  T h e  I m p e r i a l  A l i e n s  A c t ,  

3 3  a n d  3 4  V i c t o r i a ,  c h a p .  1 4 ,  s e c t i o n  1 6 ,  p r o v i d e s  t h a t :—

u  A l l  l a w s ,  S t a t u t e s ,  a n d  o r d i n a n c e s  w h i c h  m a y  b e  d u l y  m a d e  b y  t h e  L e g i s l a t u r e  

u  o f  a n y  B r i t i s h  p o s s e s s i o n  f o r  i m p a r t i n g  t o  a n y  p e r s o n  t h e  p r i v i l e g e s  o r  a n y  o f  t h e  

“  p r i v i l e g e s  o f  n a t u r a l i z a t i o n ,  t o  b e  e n j o y e d  b y  s u c h  p e r s o n  w i t h i n  t h e  l i m i t s  o f  s u c h  

“  p o s s e s s i o n ,  s h a l l  w i t h i n  s u c h  l i m i t s  h a v e  t h e  a u t h o r i t y  o f  l a w ,  b u t  s h a l l  b e  s u b j e c t  t o  

“  b e  c o n f i r m e d  o r  d i s a l l o w e d  b y  H e r  M a j e s t y  i n  t h e  s a m e  m a n n e r  a n d  s u b j e c t  t o  t h e  

u  s a m e  r u l e s  i n  a n d  s u b j e c t  t o  w h i c h  H e r  M a j e s t y  h a s  p o w e r  t o  c o n f i r m  o r  d i s a l l o w  

“  a n y  o t h e r  l a w s ,  S t a t u t e s ,  o r  o r d i n a n c e s  i n  t h a t  p o s s e s s i o n . 7’

S o  t h a t  i t  i s  l e f t  t o  u s  t o  d e a l  w i t h  a l i e n s  a s  w e  t h i n k  p r o p e r ;  a n d ,  i n  p u r s u a n c e  

o f  t h a t  a u t h o r i t y ,  w e  p a s s e d  t h e  A l i e n s  A c t  2 5 6 ,  i n  t h e  y e a r  1 8 6 5 ,  d e a l i n g  w i t h  a l i e n s  

i n  t h e  w a y  w e  t h o u g h t  p r o p e r ,  w h i c h  m a y  d i f f e r  f r o m  t h a t  i n  o t h e r  p a r t s  o f  t h e  

e m p i r e .
Mr. Justice Kerferd .— A  C h i n e s e  m a y  t a k e  o u t  l e t t e r s  o f  n a t u r a l i z a t i o n  i n  t h i s  

c o l o n y ,  b u t  a l t h o u g h  l i e  t h e r e b y  b e c o m e s  a  B r i t i s h  s u b j e c t  i n  V i c t o r i a ,  h e  i s  n o t  a  

B r i t i s h  s u b j e c t  i n  S o u t h  A u s t r a l i a  o r  i n  N e w  S o u t h  W a l e s ?
The Attorney- General.— N o ,  h i s  n a t u r a l i z a t i o n  i s  s t r i c t l y  l i m i t e d  t o  t h i s  c o l o n y .

The Chief Justice .— T h e  A t t o r n e y - G e n e r a l  s a i d  t h e  A l i e n s  A c t  w a s  p a s s e d  i n  

1 8 6 5 .  W a s  t h e r e  n o t  a n  A l i e n s  A c t  p a s s e d  b e f o r e  t h a t ?
The Attorney-General. — T h e r e  w a s ,  y o u r  H o n o r .  T h a t  A c t  o f  1 8 6 5  r e p e a l e d  

t h e  e a r l i e r  l a w .  I t  h a s  b e e n  s a i d  t h a t  t h e  a c t i o n  o f  t h e  V i c t o r i a n  G o v e r n m e n t  w i t h  

r e g a r d  t o  t h e  p l a i n t i f f  a n d  o t h e r  C h i n e s e  i m m i g r a n t s  w h o  h a v e  b e e n  r e f u s e d  a d m i s s i o n  

i n t o  t h i s  c o l o n y  m i g h t  l e a d  t o  w a r ; a n d ,  o f  c o u r s e ,  i t  p o s s i b l y  m i g h t ; b u t  t h a t  d o e s  

n o t  p r o v e  t h a t  t h e  m a t t e r  i s  n o t  a  l o c a l  m a t t e r .  M a n y  a  l o c a l  t h i n g  m a y  l e a d  t o  w a r .  

W e  h a d  h e r e  s o m e  y e a r s  a g o  a n  i n s t a n c e  i n  p o i n t ,  i n  t h e  c a s e  o f  t h e  Shenandoah. T h e  

Shenandoah w a s  a n  A m e r i c a n  s h i p .  S h e  c a m e  h e r e  a n d  w a s  t r e a t e d  i n  a  c e i t a i n  u a y ,  

a n d  t h a t  t r e a t m e n t  w a s  t a k e n  u p  a s  a  casus belli b y  t h e  G o v e r n m e n t  o f  t h e  U n i t e d  

S t a t e s ,  a n d  h a d  t o  b e  s e t t l e d  b y  a r b i t r a t i o n .  A s  a  m a t t e r  o f  f a c t ,  t h e  Q u e e n  s  p r e r o 

g a t i v e  m a y  b e  u s e d  a n y w h e r e  i n  t h e  e m p i r e  i n  s u c h  a  w a y  a s  t o  b r i n g  a b o u t  w a i .  I  h e  

l i e u t e n a n t  o f  a  B r i t i s h  w a r  s l o o p  i n  C h i n e s e  w a t e r s  m a y  d o  a n  a c t  w h i c h  m i l  i n v o l v e  

t h e  e m p i r e  i n  w a r ,  u n l e s s  t h e  Q u e e n  s a t i s f y  t h e  E m p e r o r  o f  C h i n a  b y  p a y m e n t  

o f  a n  i n d e m n i t y  o r  o t h e r w i s e .  T h a t  w o u l d  b e  a  l o c a l  a c t  i n v o l v i n g  I m p e r i a l

c o n s e q u e n c e s .



The Chief Justice.— T h e  G o v e r n o r s  o f  t h e  A u s t r a l i a n  c o l o n i e s  a r e  c r e a t e d  C o m 

m a n d o  r s - i n - C h i e f  a n d  V i c e - A d m i r a l s ,  a n d  g i v e n  a  c e r t a i n  p o w e r  o f  c o n t r o l  o v e r  b o t h  

t h e  n a v a l  a n d  m i l i t a r y  f o r c e s  o f  G r e a t  B r i t a i n  i n  A u s t r a l i a  ; b u t  i f  a  B r i t i s h  m a n - o f -  

w a r  c a m e  i n t o  V i c t o r i a n  w a t e r s ,  o r  a  b o d y  o f  B r i t i s h  t r o o p s  w a s  l a n d e d  h e r e ,  f o r  t h e  

p u r p o s e  o f  d e f e n d i n g  t h e  c o l o n y ,  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a  w o u l d  h a v e  

n o t h i n g  w h a t e v e r  t o  d o  w i t h  a d v i s i n g  t h e  G o v e r n o r  i n  h i s  c a p a c i t y  o f  C o m m a n d e r - i n -  

C h i e f  o r  V i c e - A d m i r a l .  T h e  G o v e r n o r  i n  t h a t  c a p a c i t y  w o u l d  n o t  b e  u n d e r  t h e  c o n  

t r o l  o f  h i s  r e s p o n s i b l e  a d v i s e r s ,  a n d  t h e  d i s p o s i t i o n  o f  t h e  I m p e r i a l  n a v a l  a n d  m i l i t a r y  

f o r c e s  w o u l d ,  b e  e n t i r e l y  o u t s i d e  t h e  s p h e r e  o f  r e s p o n s i b l e  g o v e r n m e n t .  T h a t  i s  a  

m a t t e r  i n  w h i c h  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  m a y  b e  e x e r c i s e d  i n  V i c t o r i a  w i t h o u t  

r e f e r e n c e  t o  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a  ; b u t ,  o f  c o u r s e ,  i t  m i g h t  b e  a r g u e d  

t h a t  a l t h o u g h  e x e r c i s e d  i n  a n d  f o r  V i c t o r i a ,  t h a t  e x e r c i s e  o f  t h e  p r e r o g a t i v e  w a s  n o t  
n e c e s s a r i l y  f o r  t h e  a d m i n i s t r a t i o n  o f  V i c t o r i a .

The Attorney-General.— T h a t  w o u l d  n o t  b e  d e a l i n g  w i t h  V i c t o r i a n  l o c a l  a f f a i r s ,  
b u t  w i t h  I m p e r i a l  a f f a i r s .  ’

The Chief Justice.— B u t  t a k e  t h e  c a s e  o f  t h e  I m p e r i a l  t r o o p s  e n g a g e d  i n  s u p 
p r e s s i n g  t h e  B a l l a r a t  r i o t s .

The Attorney-General.— T h e y  w e r e  u n d e r  t h e  c o n t r o l  o f  I m p e r i a l  o f f i c e r s  j u s t  

a s  a r e  t h e  Q u e e n ’s  t r o o p s  i n  a n y  p o r t i o n  o f  t h e  e m p i r e .  I t  w a s  a  c a s e  o f  r e b e l l i o n  

a g a i n s t  t h e  e m p i r e  t h e n .  B u t  m a t t e r s  a r e  c h a n g e d ,  a n d  t h e  I m p e r i a l  G o v e r n m e n t  

w o u l d  n o t  n o w  i n t e r v e n e  i n  a  s i m i l a r  c a s e .  T h e  D u k e  o f  N e w c a s t l e ,  i n  t h a t  d e s p a t c h  

w h i c h  ̂  h e  f o r w a r d e d  t o  t h e  G o v e r n o r  o f  V i c t o r i a  c o n c e r n i n g  t h e  w i t h d r a w a l  o f  t h e  

I m p e r i a l  t r o o p s ,  s a i d  t h a t ,  a s  r e s p o n s i b l e  g o v e r n m e n t  h a d  b e e n  e s t a b l i s h e d  i n  V i c t o r i a ,  

t h e  I m p e r i a l  G o v e r n m e n t  h a d  n o  f u r t h e r  r e s p o n s i b i l i t y  f o r  m a i n t a i n i n g  t h e  i n t e r n a l  

t r a n q u i l l i t y  o f  t h e  c o l o n y ; t h a t ,  i n  s h o r t ,  I m p e r i a l  M i n i s t e r s  h a d  n o t h i n g  t o  d o  w i t h  

o u r  l o c a l  a f f a i r s .  I t  w o u l d  b e  i d l e  t o  s u p p o s e  t h a t  t h e  d u t y  o f  m a i n t a i n i n g  t h e  

i n t e r n a l  p e a c e  o f  t h e  c o l o n y  w a s  c a s t  u p o n  M i n i s t e r s ,  a n d ,  a t  t h e  s a m e  t i m e ,  t h a t  t h e y  

w e r e  n o t  c l o t h e d  w i t h  t h e  p o w e r s  n e c e s s a r y  t o  t h e  d i s c h a r g e  o f  t h a t  d u t y .  T h e  i m p o 

s i t i o n  o f  t h e  d u t y  i n v o l v e s  t h e  b e s t o w a l  o f  t h e  p o w e r s  n e c e s s a r y  t o  i t s  d u e  p e r f o r m a n c e ,  

a n d  i t  w o u l d  b e  i m p o s s i b l e  f o r  r e s p o n s i b l e  M i n i s t e r s  i n  V i c t o r i a  t o  p r e s e r v e  a n d  m a i n 

t a i n  i n t e r n a l  t r a n q u i l l i t y  i f  t h e y  w e r e  n o t  e m p o w e r e d  t o  e x e r c i s e  t h e  R o y a l  p r e r o g a t i v e  

n e c e s s a r y  f o r  t h e  p u r p o s e  i n  s o  f a r  a s  i t  r e l a t e s  t o  l o c a l  a f f a i r s .

Mr. Justice Wrenfordsley. —  S u p p o s e  y o u r  G o v e r n m e n t  d i d  s o m e t h i n g  

i n c i d e n t  t o  y o u r  l o c a l  a u t h o r i t y . .  T h a t ;  b y  v i r t u e  o f  t h e  C o n s t i t u t i o n  A c t  a n d  

i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h a t  A c t ,  y o u  d i d  s o m e t h i n g  w h i c h  w o u l d  b e  a g a i n s t  

t h e  c o m i t y  o f  n a t i o n s ,  a n d  t h e  I m p e r i a l  G o v e r n m e n t  h a d  t o  d e a l  w i t h  t h e  q u e s t i o n  

f r o m  a n  I m p e r i a l  p o i n t  o f  v i e w ,  a n d  t h a t  o u t  o f  t h a t  c i r c u m s t a n c e  a n  i n d e m n i t y  w a s  

r e q u i r e d  t o  b e  p a i d ,  w h o  w o u l d  p a y  t h a t  i n d e m n i t y ,  t h e  c o l o n y ,  o r  t h e  m o t h e r  
c o u n t r y  ?

The Attorney-General. — T h a t  c o m e s  r o u n d  a g a i n  t o  t h e  c a s e  o f  t h e  Shenandoah, 
B u t  I  w o u l d  r e m i n d  t h e  C o u r t  t h a t  s u c h  a n  a c t  m i g h t  b e  d o n e  b y  t h e  l o c a l  a u t h o r i t y  
i n  a  C r o w n  c o l o n y .

e Mr. Justice Wrenfordsley.— I n  t h e  c a s e  o f  a  c o l o n y  w i t h  r e s p o n s i b l e  g o v e r n 
m e n t  i t  w o u l d  r a i s e  a  g r a v e  i s s u e .

The Attorney-General.— B u t  I  s u b m i t  r e s p e c t f u l l y  t h a t  t h a t  h a s  n o t h i n g  t o  d o  

w i t h  m y  a r g u m e n t .  T h e  s a m e  t h i n g  m i g h t  h a p p e n  i n  W e s t e r n  A u s t r a l i a ,  w h i c h  i s  a  
C r o w n  c o l o n y .

Mr. Justice Wrenfordsley.— T h e r e  i s  t h i s  d i f f e r e n c e  b e t w e e n  W e s t e r n  A u s t r a l i a  

a n d  a  C r o w n  c o l o n y ,  t h a t  W e s t e r n  A u s t r a l i a  i s  p a r t i a l l y  u n d e r  a n o t h e r  f o r m  o f  g o v e r n 

m e n t ; b u t  t h e  G o v e r n o r  o f  W e s t e r n  A u s t r a l i a  w o u l d  a c t  011 h i s  o w n  r e s p o n s i b i l i t y ,  

u n d e r  w h a t  y o u  m i g h t  c a l l  a  p o w e r  o f  a t t o r n e y  f r o m  t h e  C r o w n ,  a n d  i t  w o u l d  b e  f o r  t h e  

H o m e  G o v e r n m e n t  t o  r a t i f y  h i s  a c t  o r  n o t ,  a n d  t h e y  m i g h t  n o t  r a t i f y  i t .  H e n c e ,  

G o v e r n o r  E y r e ’s  c a s e  a p j d i e s .  B u t  t h e  G o v e r n o r  o f  a  C r o w n  c o l o n y  s t a n d s  i n  a  b e t t e r  

p o s i t i o n  t h a n  t h e  G o v e r n o r  o f  a  c o l o n y  w i t h  r e s p o n s i b l e  g o v e r n m e n t ,  b e c a u s e  h e  c a n  

t a k e  u p o n  h i m s e l f  t h e  b u r t h e n  o f  a u t h o r i t y ,  w h e r e a s  t h e  G o v e r n o r  o f  a  c o l o n y  w i t h  

r e s p o n s i b l e  g o v e r n m e n t  w o u l d  b e  b o u n d  b y  t h e  a d v i c e  o f  h i s  r e s p o n s i b l e  M i n i s t e r s .

The Attorney-General.— A  c a s e  l i k e  t h e  Shenandoah c a s e  m a y  h a p p e n  a t  a n y  

t i m e  i n  a n y  c o l o n y ,  e i t h e r  a  C r o w n  c o l o n y  o r  a  c o l o n y  w i t h  r e s p o n s i b l e  g o v e r n m e n t .

The Chief Justice.— I n  t h e  c a s e  o f  t h e  Shenandoah, I  c a n  s t a t e  f r o m  

p e r s o n a l  k n o w l e d g e  t h a t  t h e  G o v e r n m e n t  o f  V i c t o r i a  h a d  n o  b e l i e f ,  a t  a n y  s t a g e  o f  t h e  

c a s e ,  t h a t  t h e y  w e r e  a d v i s i n g  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  a s  h i s  r e s p o n s i b l e  
a d v i s e r s .



,  £ he Attorney-General. I  w a s  o n l y  r e m a r k i n g  t h a t  s u c h  a n  i n c i d e n t  a s  t h e  c a s e  
o f  t h e  Shenandoah m i g h t  h a p p e n  a t  a n y  t i m e .  I n  a n  e m p i r e  w h i c h  e x t e n d s  o v e r  t h r e e -  

q u a r t e r s  o f  t h e  g l o b e ,  w i t h  o n e  S o v e r e i g n ,  w e  c a n  n e v e r  k n o w  w h e n  t h e  C e n t r a l  
G o v e r n m e n t  m a y  b e  m a d e  l i a b l e  b y  t h e  a c t  o f  o n e  o r  o t h e r  o f  i t s  n u m e r o u s  a o - e n t s .

Ike Chief Justice. A c c o r d i n g  t o  y o u r  v i e w ',  h a s  t h e  G o v e r n o r  o f  o n ”  o f  t h e s e  
c o l o n i e s  n o  f u n c t i o n s  e x c e p t  a s  r e p r e s e n t a t i v e  o f  t h e  C r o w n  a n c l  d e p o s i t o r y  o f  t h e  

R o y a l  p r e r o g a t i v e s  a s  t o  w h i c h  h e  i s  t o  h e  a d v i s e d  b y  h i s  l o c a l  a d v i s e r s  ? H a s  l i e  t h e  
c h a r a c t e r ,  f o r  a n y  p u r p o s e ,  o f  a  m e r e  o f f i c e r  o f  t h e  I m p e r i a l  G o v e r n m e n t ?

Jhe Attoi ney- General.- A s  t h e  C o m m a n d e r - i n - C h i e f  o f  t h e  I m p e r i a l  m i l i t a r y  
a n d  n a v a l  f o r c e s  h e  w o u l d  b e  a n  I m p e r i a l  o f f i c e r .  1

The Chief Justice.— A n d  f o r  t h e  p u r p o s e  o f  r e m i t t i n g  B i l l s  f o r  t h e  R o y a l  a s s e n t  ?

The Attoiney-Geneial. O h ,  t h a t  i s  a  m a t t e r  o f  l a w .  T o  t h a t  e x t e n t  w e  a r e  
d e p r i v e d  o f  r e s p o n s i b l e  g o v e r n m e n t  b y  l a w .

. The Chief Justice. I n  r e s p e c t  o f  a l l  s u c h  m a t t e r s ,  t h e  G o v e r n o r  w o u l d  b e  a n  
I m p e r i a l  o f f i c e r ?

The Attorney-General.— Y e s ,  c e r t a i n l y .  I  a m  n o t  s u r e  a s  t o  h o w  f a r  t h e  

G o v e r n o r  w o u l d  o r  w o u l d  n o t  b e  a n  I m p e r i a l  o f f i c e r  i n  r e g a r d  t o  r e c e i v i n g  f o r e i o - n  

c o n s u l s  a n d  g i v i n g  t h e m  t h e i r  e x e q u a t u r s .  I t  m a y  b e  t h e  G o v e r n o r  w o u l d  b e  r e 

s p o n s i b l e  t o  t h e  I m p e r i a l  G o v e r n m e n t  i n  t h e s e  m a t t e r s .  H o w e v e r ,  i t  i s  e n o u g h  

f o r  m e  t o  k e e p  t o  t h e  p l e a d i n g s  ; a n d  I  s u b m i t ,  w i t h  r e g a r d  t o  t h e  a c t  c o m p l a i n e d  * o f  . 

b y  t h e  p l a i n t i f f ,  t h a t  i t  w a s  d o n e  i n  t h e  d e f e n c e  o f  t h e  p e a c e  o f  M e l b o u r n e ,  a n d  t h a t  

i s  a  l o c a l  m a t t e r .  T h e  l a s t  p o i n t  o n  w h i c h  I  w i l l  t r o u b l e  t h e  C o u r t  i s  a s  t o  t h i s  

d e f e n c e  w e  h a v e  p u t  f o r w a r d — t h a t  t h e  a c t  o f  t h e  G o v e r n m e n t ,  i n  r e f u s i n g  t o  a l l o w  

t h e  p l a i n t i f f  t o  e n t e r  t h e  c o l o n y ,  w a s  a n  a c t  o f  S t a t e  ; a n d  w h a t  I  h a v e  t o  s a y  i s  s o m e 

w h a t  i n v o l v e d  i n  w h a t  I  h a v e  a l r e a d y  s u b m i t t e d  t o  t h e  C o u r t .  T h e  e f f i c a c y  o f  t h i s  

d e f e n c e ,  a s  i s  s h o w n  i n  t h e  c a s e  o f  B u r o n  v. D e n m a n ,  i s  t h a t  a  f o r e i g n e r ,  e v e n  s u p 

p o s i n g  t h e r e  h a s  b e e n  a  w r o n g  d o n e  t o  h i m ,  c a n n o t  s u e  t h e  G o v e r n m e n t  i n  t h e i r  o w n  

m u n i c i p a l  c o u r t s  f o r  a  r e m e d y .  H e  m u s t  e i t h e r  g o  t o  t h e  Q u e e n  i n  P r i v y  C o u n c i l ,  o r  

h e  m u s t  g o  t o  h i s  o w n  S o v e r e i g n ,  a n d  g e t  h i s  r e m e d y  t h e r e .  T h e  c a s e  o f  M u s g r a v e  

v. P u l i d o ,  t o  w h i c h  m y  l e a r n e d  f r i e n d ,  D r .  M a d d e n ,  r e f e r r e d ,  w a s  d e c i d e d  b y  t h e  

C o u r t  o n  t h e  g r o u n d  t h a t  t h e  p l e a  d i d  n o t  s h o w  f a c t s  n e c e s s a r y  t o  c o n s t i t u t e  a n  a c t  

o f  S t a t e ;  b u t  i t  i s  c l e a r l y  e v i d e n t  f r o m  t h e  t e n o r  o f  t h e  j u d g m e n t ,  t h a t ,  i f  t h e  p l e a  h a d  

b e e n  m o r e  e x p l i c i t ,  a n d  h a d  s h o w n  t h a t  t h e  a c t  c o m p l a i n e d  o f  w a s  a n  a c t  o f  S t a t e ,  t h e  

p l e a  w o u l d  h a v e  b e e n  u p h e l d .  I t  m e r e l y  s t a t e d ,  h o w e v e r ,  t h a t  t h e  a c t  c o m p l a i n e d  o f  

w a s  d o n e  a s  a n  a c t  o f  S t a t e .  G o v e r n o r  M u s g r a v e  v i r t u a l l y  s a i d — “ I  d i d  i t  a s  a n d  

f o r  t h e  Q u e e n , ’7 b u t  h e  d i d  n o t  s h o w  t h e  f a c t s  w h i c h  w e r e  n e c e s s a r y  t o  p r o v e  t h a t  i t  

w a s  a  r e a l  a c t  o f  S t a t e .  I n  t h i s  c a s e  w e  h a v e  a v o i d e d  t h a t  d i f f i c u l t y .  W e  s a y — “  T h i s  

a c t  w a s  d o n e  i n  d e f e n c e  o f  t h e  p u b l i c  p e a c e ,  o f  w d i i c l i  t h e  G o v e r n m e n t  a r e  t h e  g u a r 

d i a n s .  T h e  q u e s t i o n  w h i c h  t h e  C o u r t  h a s  t o  c o n s i d e r  i s ,  w h e t h e r  a  f o r e i g n e r  c a n  s u e  

t h e  G o v e r n m e n t  o f  t h e  c o l o n y ,  t h r o u g h  o n e  o f  i t s  o f f i c e r s ,  f o r  a n  a c t  w h i c h  i s  s h o w n  
t o  b e  a n  a c t  o f  S t a t e ,  a n d  d o n e  i n  d e f e n c e  o f  p u b l i c  p e a c e  ? ”

- Mr. Justice Jlolroyd.— W h a t  d o  y o u  c a l l  a n  a c t  o f  S t a t e  ? S u p p o s i n g  i t  i s  a n  

a c t  w h i c h  v i o l a t e s  t h e  l a w  o f  n a t i o n s ,  b u t  i s  a d m i s s i b l e  b y  t h e  l a w  o f  t h e  l a n d  ?

The Attorney- General.— I  w i l l  g i v e  y o u r  H o n o r  a  d e s c r i p t i o n  o f  w h a t  i s  a n  a c t  o f  

S t a t e .  I n  “ S w e e t ’s  L a w  D i c t i o n a r y , ”  p a g e  2 0 ,  a n  a c t  o f  S t a t e  i s  d e f i n e d  a s  f o l l o w s :—

“  A n  a c t  o f  S t a t e  i s  a n  a c t  d o n e  b y  t h e  s o v e r e i g n  p o w e r  o f  a  c o u n t r y ,  o r  b y  

i t s  d e l e g a t e  w i t h i n  t h e  l i m i t s  o f  t h e  p o w e r  v e s t e d  , i n  h i m .  A n  a c t  o f  S t a t e  c a n n o t  b e  

q u e s t i o n e d  o r  m a d e  t h e  s u b j e c t  o f  l e g a l  p r o c e e d i n g s  i n  a  c o u r t  o f  l a w .  T h u s ,  w h e r e  

a  f o r e i g n  S o v e r e i g n  c o n t r a c t e d  c e r t a i n  d e b t s ,  a n d  h i s  t e r r i t o r y  w a s  a f t e r w a r d s  a n n e x e d  

b y  t h e  B r i t i s h  G o v e r n m e n t ,  i t  w a s  h e l d  t h a t  t h e  a n n e x a t i o n  h a v i n g  b e e n  a n  a c t  o f  

S t a t e ,  t h e  c r e d i t o r s  c o u l d  n o t  m a k e  a n y  c l a i m  i n  r e s p e c t  o f  t h e  r e v e n u e  o f  t h e  a n n e x e d  
t e r r i t o r y . ”

The Chief Justice.— I s  n o t  t h a t  d e f i n i t i o n  q u i t e  c o n t r a r y  t o  t h a t  g i v e n  b y  D r .  
M a d d e n ,  v i z . ,  t h a t  a n  a c t  o f  S t a t e  i s  s o m e t h i n g  d o n e ,  a n d  w r o n g f u l l y  c lo n e ,  o u t s i d e  

t h e  t e r r i t o r y  o f  t h e  S t a t e  w h i c h  c o m m i t s  t h e  a c t .

The Attorney-General.— I  s h o u l d  q u i t e  d i s p u t e  D r .  M a d d e n ’s  a r g u m e n t .  I  
d o n ’t  k n o w  w h e t h e r  t h e  C o u r t  h a s  d o u b t s  u p o n  t h e  p o i n t ,  b u t  m y  l e a r n e d  f r i e n d  w i l l  

a d m i t  t h a t  t h e r e  i s  n o t  a  s h a d o w  o f  a u t h o r i t y  f o r  s a y i n g  t h a t  t h e  w r o n g f u l  a c t  m u s t  

b e  d o n e  o u t s i d e  t h e  t e r r i t o r y  o f  t h e  S t a t e  w h i c h  c o m m i t s  t h e  a c t .

Dr. Madden.— I t  m a y  b e  d o n e  w i t h i n  t h e  t e r r i t o r y .
The Attorney-General.— I t  w o u l d  b e  q u i t e  c o n t r a r y  t o  t h e  d e f i n i t i o n s  o f  a n  

a c t  o f  S t a t e  g i v e n  i n  t h e  t e x t - b o o k s  t o  s a y  t h a t  a n  a c t  o f  S t a t e  m u s t  b e  d o n e  o u t s i d e

A h Toy. E



t h e  t e r r i t o r y ,  a n d  i n  p r a c t i c e  i t  w o u l d  l e a d  t o  m o s t  e x t r a o r d i n a r y  r e s u l t s .  S u p p o s i n g ,  

f o r  e x a m p l e ,  t h a t  a  s h i p l o a d  o f  F r e n c h  c o n v i c t s  w a s  o n  t h e  w a y  t o  t h i s  c o l o n y ,  i n t e n d e d  

t o  b e  l a n d e d  011 o u r  s h o r e s ,  a n d  t h e  G o v e r n m e n t ,  b e i n g  a p p r i s e d  o f  t h a t  i n t e n t i o n ,  s e n t  

o u t  a  g u n b o a t  t o  s t o p  t h e  c o n v i c t  s h i p .  I f  t h e  g u n b o a t  s t o p p e d  h e r  f o u r  m i l e s  f r o m  t h e  

s h o r e ,  t h a t  w ro u l d  b e  j u s t i f i a b l e  a s  a n  a c t  o f  S t a t e ,  w h e r e a s  i f  t h e  c o n v i c t  s h i p  g o t  

w i t h i n  t w o  m i l e s  o f  t h e  s h o r e  b e f o r e  t h e  g u n b o a t  c a m e  u p  w i t h  h e r ,  s h e  w o u l d  b e  

w i t h i n  o u r  l i m i t s ,  a n d  i f  s h e  w e r e  s t o p p e d  t h e r e ,  i t  w o u l d  b e  n o  d e f e n c e  t o  s h o w  t h a t  i t  

w a s  d o n e  a s  a n  a c t  o f  S t a t e .

The Chief Justice.— D o  I  u n d e r s t a n d  y o u  t o  c o n t e n d  t h a t  a n  a c t  o f  S t a t e  

w o u l d  b e  e q u i v a l e n t  t o  a  p u b l i c  a c t ,  a n  a c t  d o n e  b y  a  p u b l i c  o f f i c e r  t o  a  s u b j e c t  a s  

w e l l  a s  t o  a  f o r e i g n e r  ?

The Attorney-General.— O h ,  n o ;  n o t  a n  a c t  d o n e  t o  a  s u b j e c t .  T h e r e  c a n n o t  

b e  a n  a c t  o f  S t a t e  a g a i n s t  a  s u b j e c t ,  b e c a u s e  a  s u b j e c t  w h o  i s  a g g r i e v e d  b y  a n y  a c t  

o n  t h e  p a r t  o f  a n  o f f i c e r  o f  t h e  C r o w n ,  e v e n  i f  i t  b e  d o n e  b y  e x p r e s s  a u t h o r i t y  o f  t h e  

C r o w n ,  h a s  h i s  r e m e d y  i n  a  c o u r t  o f  l a w ,  w h e r e a s  i f  t h e  a c t  i s  d i r e c t e d  a g a i n s t  a  

f o r e i g n e r ,  a n d  i t  i s  p l e a d e d  t h a t  i t  i s  a n  a c t  o f  S t a t e ,  t h e  f o r e i g n e r  i s  d e b a r r e d  f r o m  

s e e k i n g  r e d r e s s  i n  t h e  m u n i c i p a l  c o u r t s  o f  l a w .  A n  a c t  o f  S t a t e  c a n  o n l y  b e  a p p l i e d  

t o  a  f o r e i g n e r .

Mr. Justice a!Beckett.— A s  I  u n d e r s t a n d  t h e  p o s i t i o n ,  i t  i s  t h i s  : A n  a c t  o f  

• S t a t e  i s  a n  a c t  w h i c h  i s  o u t s i d e  t h e  l a w ,  a n  i l l e g a l  a c t ,  d o n e  b y  t h e  G o v e r n m e n t .  T h e  

c a s e  o** B u r  o n  v. D e n m a n  o n l y  s h o w s  t h a t  w h e n  a n  a c t ,  i n j u r i o u s  t o  a  f o r e i g n e r ,  a n d  

w h i c h  m i g h t  h a v e  a f f o r d e d  a  g r o u n d  o f  a c t i o n  i f  d o n e  t o  a  B r i t i s h  s u b j e c t ,  i s  a d o p t e d  

b y  t h e  G o v e r n m e n t  o f  t h i s  c o u n t r y ,  i t  b e c o m e s  a n  a c t  o f  S t a t e ,  a n d  t h e  p r i v a t e  r i g h t  

o f  a c t i o n  i s  m e r g e d  i n  t h e  i n t e r n a t i o n a l  q u e s t i o n  w h i c h  a r i s e s  b e t w e e n  o u r  o w n  

G o v e r n m e n t  a n d  t h e  G o v e r n m e n t  o f  t h e  f o r e i g n  S t a t e .  T h a t  d e c i s i o n  l e a v e s  t h e  

r i g h t  o f  a c t i o n  b e t w e e n  S o v e r e i g n  a n d  s u b j e c t  w h o l l y  u n t o u c h e d .  A  c a s e  o f  t h i s  

k i n d  m i g h t  a r i s e : S u p p o s e  a  s u b j e c t  o f  t h e  C r o w n  i n  t h i s  c o l o n y  h a d  e n t e r e d  i n t o

c o n t r a c t s  t o  e n g a g e  a  n u m b e r  o f  C h i n e s e  s e r v a n t s  f o r  p e r s o n s  i n  t h e  c o l o n y ,  a n d  o n  

r e a c h i n g  h e r e  t h e  C h i n e s e  w e r e  s t o p p e d  a n d  n o t  p e r m i t t e d  t o  l a n d ,  a s  i n  t h e  c a s e  o f  

t h e  p l a i n t i f f ,  t h a t  s u b j e c t  o f  t h e  C r o w n  m i g h t  b r i n g  n il a c t i o n  a g a i n s t  t h e  G o v e r n m e n t ,  

a n d  r e c o v e r  d a m a g e s  f o r  - t l i e  w r o n g f u l  a c t ,  b e c a u s e  t h e  p l e a  o f  a n  a c t  o f  S t a t e  i s  o f  n o  

a v a i l  a s  a g a i n s t  a  s u b j e c t ;  b u t  t h e  C h i n e s e  w h o  w e r e  r e f u s e d  a d m i s s i o n  i n t o  t h e  

c o l o n y  c o u l d  n o t  b r i n g  a n  a c t i o n  f o r  d a m a g e s ,  b e c a u s e  t h e i r  p r i v a t e  r i g h t  o f  a c t i o n  i s  

m e r g e d  i n  t h e  i n t e r n a t i o n a l  q u e s t i o n ,  o w i n g  t o  t h e  a c t  t h e y  c o m p l a i n  o f  h a v i n g  b e e n  

d o n e  a s  a n  a c t  o f  S t a t e .

The Attorney-General.— T h a t  i s  p r e c i s e l y  t h e  p o s i t i o n ;  p r e c i s e l y  t h e  d i s 

t i n c t i o n .

The Chief Justice.— A 11 a c t  o f  S t a t e  i s  a d m i t t e d l y  a n  a c t  w h i c h  i s  o u t s i d e  t h e  

l a w ,  s o m e t h i n g  w h i c h  i s  i l l e g a l .  I f  t h a t  a c t  i s  d o n e  t o  a  f o r e i g n e r ,  a c c o r d i n g  t o  t h e  

d e c i s i o n  i n  B u r o n  v. D e n m a n ,  t h e  f o r e i g n e r  c a n n o t  s u e ;  b u t  i f  i t  b e  d o n e  t o  a  B r i t i s h  

s u b j e c t ,  t h e  B r i t i s h  s u b j e c t  m a y  s u e .

The Attorney-General.— I f  t h e  p l a i n t i f f  i n  t h i s  c a s e  h a d  b e e n  a  n a t u r a l i z e d  

B r i t i s h  s u b j e c t ,  h e  w o u l d  h a v e  b e e n  e n t i t l e d  t o  b r i n g  a n  a c t i o n  a g a i n s t  t h e  G o v e r n 

m e n t  i n  o u r  c o u r t s  o f  l a w .  B u t  I  m a i n t a i n ,  i n  t h e  f i r s t  p l a c e ,  t h a t  t h i s  a c t  i s  s t r i c t l y  

w i t h i n  t h e  l a w .  T h a t ,  o f  c o u r s e ,  M i n i s t e r s  f e e l  g r e a t  a n x i e t y  a b o u t .  B u t  i f  t h e r e  i s  

a n y  t e c h n i c a l  o r  o t h e r  d i f f i c u l t y ,  I  s a y  t h a t  t h i s  m a n ,  b e i n g  a  f o r e i g n e r ,  c a n n o t  b r i n g  

t h e  a c t i o n ,  b e c a u s e  t h e  a c t  o f  w h i c h  l i e  c o m p l a i n s  i s  s h o w n  t o  b e  a n  a c t  o f  S t a t e .  O f  

c o u r s e  t h e  c a s e  m a y  b e  i n v o l v e d ,  o w i n g  t o  t h e  q u e s t i o n  a s  t o  w h e t h e r  t h e  G o v e r n m e n t  

o f  t h i s  c o l o n y  h a s  t h e  p o w e r  t o  c o m m i t  a n  a c t  o f  S t a t e .  H i s  H o n o r  M r .  J u s t i c e  

a ’B e c k e t t  h a s  p u t  e x a c t l y  w h a t  w e  s a y  a n  a c t  o f  S t a t e  i s .  W e  s a y — “ A n  E n g l i s h m a n  

c o u l d  b r i n g  t h i s  a c t i o n ,  b e c a u s e  t h e r e  i s  n o  s u c h  t h i n g  a s  a n  a c t  o f  S t a t e  a g a i n s t  a  

s u b j e c t . ”  M r .  J u s t i c e  S t e p h e n ,  i n  h i s  “  H i s t o r y  o f  t h e  C r i m i n a l  L a w  o f  E n g l a n d , ”  

v o l  I I . ,  p a g e  6 1 ,  g i v e s  t h i s  d e f i n i t i o n  o f  a n  a c t  o f  S t a t e : —

u  I  u n d e r s t a n d  b y  a n  a c t  o f  S t a t e  a n  a c t  i n j u r i o u s  t o  t h e  p e r s o n  o r  p r o p e r t y  o f  

“  s o m e  p e r s o n  w h o  i s  n o t  a t  t h e  t i m e  o f  t h a t  a c t  a  s u b j e c t  o f  H e r  M a j e s t y ,  w h i c h  

“  a c t  i s  d o n e  b y  a n y  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y ’s  a u t h o r i t y ,  c i v i l  o r  m i l i t a r y ,  a n d  

“  i s  e i t h e r  p r e v i o u s l y  s a n c t i o n e d  o r  s u b s e q u e n t l y  r a t i f i e d  b y  H e r  M a j e s t y . ”

P o l l o c k ,  i n  h i s  w o r k  o n  “  T h e  L a w  o f  T o r t s , ”  p a g e  9 4 ,  a p p r o v e s  o f  t h a t  d e f i n i 

t i o n .  H e  s a y s :—
“  I t  i s  b y  n o  m e a n s  e a s y  t o  s a y  w h a t  a n  a c t  o f  S t a t e  i s ,  t h o u g h  t h e  t e r m  i s  n o t  

“  o f  u n f r e q u e n t  o c c u r r e n c e .  O n  t h e  w h o l e ,  i t  a p p e a r s  t o  s i g n i f y — ( 1 )  A n  a c t  d o n e  

“  o r  a d o p t e d  b y  t h e  P r i n c e  o r  r u l e r s  o f  a  f o r e i g n  m d e j D e n d e n t  S t a t e  i n  t h e i r  p o l i t i c a l



“ a n d  s o v e r e i g n  c a p a c i t y  a n d  w i t h i n  t h e  l i m i t s  o f  t h e i r  de facto p o l i t i c a l  s o v e r e i g n t y  ; 

“ ( 2 )  m o r e  p a r t i c u l a r l y  ( i n  t h e  w o r d s  o f  M r .  J u s t i c e  S t e p h e n  i n  h i s  4 H i s t o r y  o f  t h e  

44 C i i m i n a l  C a w ,  \ o l .  2. p a g e  6 1 )  4 a n  a c t  i n j u r i o u s  t o  t h e  p e r s o n  o r  t o  t h e  p r o p e r t y  o f  

“ s o m e  p e r s o n  w h o  i s  n o t  a t  t h e  t i m e  o f  t h a t  a c t  a  s u b j e c t  o f  H e r  M a j e s t y ,  w h i c h  a c t  

44 i s  d o n e  b y  a n y  i e p i e s e n t a t i v e  o t  H e r  M a j e s t y ’s  a u t h o r i t y ,  c i v i l  o r  m i l i t a r y ,  a n d  i s  

44 e i t h e r  p r e v i o u s l y  s a n c t i o n e d  o r  s u b s e q u e n t l y  r a t i f i e d  b y  H e r  M a j e s t y , ’ s u c h  s a n c t i o n  

44 b e i n g ,  o f  c o u r s e ,  e x p r e s s e d  i n  t h e  p r o p e r  m a n n e r  t h r o u g h  r e s p o n s i b l e  M i n i s t e r s . ”

T h e  p o i n t  o f  t h e s e  q u o t a t i o n s  i s  t h a t  a  f o r e i g n e r  c a n n o t  s u e  t h e  C r o w n  i n  a  c o u r t  
o f  l a w  f o r  d a m a g e s  i n f l i c t e d  u p o n  h i m  b y  a n  a c t  o f  S t a t e .  I n  t h e  c a s e  o f  C h a p m a n  

a n d  I r e l a n d ,  w h i c h  w a s  t r i e d  h e r e  m a n y  y e a r s  a g o ,  t h i s  v e r y  d e f e n c e  w a s  r a i s e d .  I t  

w a s  s u b m i t t e d  t h a t  t h e  a c t  w a s  a n  a c t  o f  S t a t e ,  a n d  t h a t  i t  h a d  b e e n  r a t i f i e d  b y  

t h e  I m p e r i a l  G o v e r n m e n t .  I t  w a s  a n  a c t  d o n e  i n  F i j i ,  o u t s i d e  o u r  b o u n d s ,  a n d ,  t h e r e 

f o r e ,  t o  m a k e  i t  a n  a c t  o f  S t a t e ,  i t  w a s  n e c e s s a r y  t o  g e t  t h e  a p p r o v a l  o f  t h e  I m p e r i a l  

G o v e r n m e n t ,  a n d  t h e  I m p e r i a l  G o v e r n m e n t  d i d  " a p p r o v e  o f  i t ,  T h e  C o u r t ,  h o w e v e r ,  

h e l d  t h a t  t h e r e  c o u l d  n o t  b e  a n  a c t  o f  S t a t e  a g a i n s t  t h e  p l a i n t i f f ,  b e c a u s e  h e  w a s  a  

B r i t i s h  s u b j e c t .  T h a t  c a s e  i s  r e p o r t e d  i n  5  44 V i c t o r i a n  L a w  R e p o r t s . ”  T h e  f a c t s  i n  t h e  

p r e s e n t  c a s e  a r e  t o t a l l y  d i f f e r e n t .  T h e  p l a i n t i f f  i s  a  f o r e i g n e r ,  a  s u b j e c t  o f  t h e  E m 

p e r o r  o f  C h i n a ,  a n d  o w e s  a l l e g i a n c e  t o  h i m ; t h e r e f o r e ,  h e  c a n n o t  s u e  t h e  C r o w n  i n  t h e  

m u n i c i p a l  c o u r t s  o f  t h i s  c o l o n y  f o r  d a m a g e s  i n  r e s p e c t  o f  a n  a c t  w h i c h  w a s  d o n e  a s  

a n  a c t  o f  S t a t e ,  i n  t h e  n a m e  a n d  o n  b e h a l f  o f  H e r  M a j e s t y  t h e  Q u e e n .  I t  i s  n o t  n e c e s 

s a r y  t h a t  a n  a c t  o f  S t a t e  s h a l l  b e  k n o w n  t o  t h e  S o v e r e i g n .  I n  t h e  c a s e  o f  B u r o n  v. 
D e n m a n  i t  w a s  n e v e r  s u g g e s t e d  t h a t  t h e  a c t  d o n e  b y  t h e  c a p t a i n  o f  t h e  s h i p  o f  w a r  

w a s  k n o w n  t o  t h e  S o v e r e i g n .  T h e r e  w a s  n o  f o r m a l  a u t h o r i t y ,  u n d e r  t h e  G r e a t  S e a l  o r  

o t h e r w i s e ,  b u t  o n l y  a  l e t t e r ,  w r i t t e n  b y  t h e  U n d e r  S e c r e t a r y  o f  S t a t e ,  s a y i n g  t h a t  

L o r d  P a l m e r s t o n  a p p r o v e d  o f  t h e  a c t .  I t  w a s  a d m i t t e d  t o  b e  a n  i l l e g a l  a c t ;  t h e r e  

w e r e  o t h e r  l e t t e r s  p u t  i n  f r o m  o t h e r  S e c r e t a r i e s  o f  S t a t e  p o i n t i n g  o u t  t h e  i l l e g a l i t y ,  b u t  

i t  w a s  p l e a d e d  i n  d e f e n c e  t h a t  t h e  a c t  o f  t h e  c a p t a i n  w a s  m a d e  a n  a c t  o f  S t a t e  w h e n  i t  

Avas s a n c t i o n e d  b y  L o r d  P a l m e r s t o n ,  a n d  t h e  C o u r t  h e l d  t h a t  t o  b e  a  s u f f i c i e n t  d e f e n c e .  

I  m a y  c i t e ,  a s  i l l u s t r a t i n g  t h e  a r g u m e n t ,  t h e  r e m a r k s  o f  L o r d  B a c o n  i n  h i s  a r g u m e n t  

i n  t h e  c a s e  o f  t h e  P o s t - N a t i  o f  S c o t l a n d ,  b e f o r e  t h e  P r i v y  C o u n c i l ,  r e p o r t e d  i n  v o l .  I V .  

o f  B a c o n ’s  w o r k s ,  1 8 2 6  e d i t i o n ,  p u b l i s h e d  b y  M r .  B a s i l  M o n t a g u e .  I n  t h a t  e d i t i o n ,  

v o l .  I V ,  p a g e  3 2 7 ,  h e  p u t s  t h e  c a s e  t h u s ,  s p e a k i n g  o f  a n  a l i e n  e n e m y  c o m i n g  i n t o  
E n g l a n d :—

44 N e v e r t h e l e s s ,  t h i s  a d m i t t e t h  a  d i s t i n c t i o n .  F o r  i f  h e  c o m e  A v itli  s a f e  c o n d u c t ,  

44 o t h e r w i s e  i t  i s  ; f o r  t h e n  h e  m a y  n o t  b e  v i o l a t e d  e i t h e r  i n  p e r s o n  o r  g o o d s .  B u t  y e t  

44 h e  m u s t  f e t c h  h i s  j u s t i c e  a t  t h e  f o u n t a i n - h e a d ,  f o r  n o n e  o f  t h e  c o n d u i t  p i p e s  a r e  o p e n  

44t o  h i m ;  h e  c a n  h a v e  n o  r e m e d y  i n  a n y  o f  t h e  K i n g ’s  C o u r t s ; b u t  h e  m u s t  c o m p l a i n  

44 h i m s e l f  b e f o r e  t h e  K i n g ’s  P r i v y  C o u n c i l ; t h e r e  h e  s h a l l  h a v e  a  p r o c e e d i n g  s u m m a r y  

44 f r o m  h o u r  t o  h o u r ; t h e  s a m e  s h a l l  b e  d e t e r m i n e d  b y  n a t u r a l  e q u i t y  a n d  n o t  b y  r u l e s  

44 o f  U av, a n d  t h e  d e c r e e  o f  t h e  C o u n c i l  s h a l l  b e  e x e c u t e d  b y  a i d  o f  t h e  C h a n c e r y . ”

O f  c o u r s e  h e  h a s  t h e  a l t e r n a t i v e  r e m e d y  o f  g o i n g  t o  h i s  OAvn S o v e r e i g n ; b u t  

B a c o n ’s  r e m a r k s  i l l u s t r a t e  t h e  w i d e  d i f f e r e n c e  b e t w e e n  a  s u b j e c t  o f  t h e  C r o A v n  a n d  a n  

a l i e n .  T h e  s u b j e c t  c a n  b r i n g  a n  a c t i o n  i n  t h e  m u n i c i p a l  c o u r t s  o f  laA v , b u t  t h e  a l i e n  

h a s  o n l y  h i s  o w n  S o v e r e i g n  t o  l o o k  t o  o r  p e t i t i o n  t o  o u r s .  I  s u b m i t  t h a t  i t  m a y  b e  

t h e  d u t y  o f  a  G o v e r n m e n t  t o  d o  a  w r o n g  t o  a n  a l i e n  i n  t h e  i n t e r e s t s  o f  i t s  o w n  

p e o p l e ; t h e r e f o r e  t h e r e  i s  n o  a n a l o g y  b e t w e e n  t h e  c a s e  o f  a  s u b j e c t  a n d  t h e  c a s e  
o f  a n  a l i e n .  T h e  m o m e n t  t h e  C o u r t  a s c e r t a i n s  o n  t h e  p l e a d i n g s  t h a t  t h e  p l a i n t i f f  i s  a n  

a l i e n ,  a n d  t h a t  t h e  a c t  o f  w h i c h  h e  c o m p l a i n s  i s  a  g e n u i n e  a c t  o f  S t a t e ,  a n  a c t  d o n e  

b y  t h e  G o v e r n m e n t  a n d  f o r  p u b l i c  p u r p o s e s ,  t h e r e  i s  a n  e n d  t o  t h e  m a t t e r  h e r e .  I t  

w o u l d  b e  n o  d e f e n c e  m e r e l y  t o  s a y — 44 T h i s  w a s  d o n e  b y  o r d e r  o f  t h e  G o v e r n m e n t  a s  

a n  a c t  o f  S t a t e . ”  W e  n e e d  t o  s I io a v  t h e  f a c t s  t o  p r o v e  t h a t  i t  A vas a n  a c t  o f  S t a t e .  I t  

w a s  t h e  n e g l e c t  t o  d o  t h i s  i n  t h e  c a s e  o f  M u s g r a v e  v. P u l i d o  w h i c h  c a u s e d  t h e  C o u r t  
t o  u p s e t  t h e  d e f e n c e ;  b u t  o n c e  t h e  C o u r t  s e e s  s t a t e d  o n  t h e  p l e a d i n g  s u f f i c i e n t  t o  s h o w  

t h a t  t h e  a c t  c o m p l a i n e d  o f  i s  a  p u b l i c  a c t  o f  S t a t e ,  t h e n  t h e  C o u r t  w i l l  n o t  i n q u i r e  

f u r t h e r ,  b u t  w i l l  s a y  t o  t h e  f o r e i g n e r — 44 E i t h e r  g o  t o  y o u r  o w n  G o v e r n m e n t  o r  a p p e a l  

t o  t h e  Q u e e n  i n  P r i v y  C o u n c i l . ”  I n  M u s g r a v e  v. P u l i d o ,  44 L a w  R e p o r t s ,  A p p e a l  C a s e s ,  

v o l  V . ,  p a g e  1 1 1 ,  t h e  C o u r t  d e c l a r e d  t h a t  : —
44 W h e n  q u e s t i o n s  o f  t h i s  k i n d  a r i s e ,  i t  m u s t  n e c e s s a r i l y  b e  w i t h i n  t h e  p r o v i n c e  

44 o f  m u n i c i p a l  c o u r t s  t o  d e t e r m i n e  t h e  t r u e  c h a r a c t e r  o f  t h e  a c t s  d o n e  b y  a  G o v e r n o r ,  
44 t h o u g h  i t  m a y  b e  t h a t ,  w h e n  i t  i s  e s t a b l i s h e d  t h a t  t h e  p a r t i c u l a r  a c t  i n  q u e s t i o n  i s  

44 r e a l l y  a n  a c t  o f  S t a t e  p o l i c y  d o n e  u n d e r  t h e  a u t h o r i t y  o t  t h e  C r o A v n ,  t h e  d e f e n c e  i s  

44 c o m p l e t e ,  a n d  t h e  C o u r t s  c a n  t a k e  n o  f u r t h e r  c o g n i z a n c e  o f  i t . ”
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A n d ,  i f  t h e  l o c a l  G o v e r n m e n t  h a d  n o t  t h e  p o w e r  o f  d o i n g  a c t s  o f  S t a t e  o f  t h i s  

k i n d  i n  l o c a l  a f f a i r s ,  t h e n  t h a t  p o w e r  i s  t a k e n  a w a y  f r o m  t h r e e - f o u r t h s  o f  t h e  B r i t i s h  

e m p i r e  w h i c h  e n j o y s  r e s p o n s i b l e  g o v e r n m e n t ,  b e c a u s e  i t  w o u l d  b e  u n l a w f u l  f o r  

I m p e r i a l  M i n i s t e r s  t o  a d v i s e  t h e  Q u e e n  a s  t o  l o c a l  m a t t e r s .  I f  t h e y  c a n  d o  s o  i n  s u c h  

l o c a l  m a t t e r s  a s  t h e y  t h i n k  f i t ,  w e  h a v e  n o  r e a l  s e l f - g o v e r n m e n t ; a n d ,  a s  I  s u b m i t t e d  

b e f o r e ,  i f  t h e y  c a n n o t  a d v i s e ,  a n d  w e  c a n n o t ,  t h e  Q u e e n  h a s  n o  w ra y  o f  e x e r c i s i n g  t h i s  

e s s e n t i a l  p r e r o g a t i v e  o v e r  t h e  g r e a t e r  p a r t  o f  h e r  d o m i n i o n s .  F u r t h e r ,  i n  a  p r a c t i c a l  

p o i n t  o f  v i e w ,  i t  w o u l d  n o t  b e  p o s s i b l e  f o r  M i n i s t e r s  h e r e  t o  s e n d  h o m e  t o  t h e  I m p e r i a l  

M i n i s t e r s ,  i n  e v e r y  e m e r g e n c y ,  t o  k n o w  w h a t  t h e y  m i g h t  o r  m i g h t  n o t  d o .  I f  p r i o r  

c o m m u n i c a t i o n  w i t h  I m p e r i a l  M i n i s t e r s  b e  i n s i s t e d  u p o n ,  t h e  C o l o n i a l  G o v e r n m e n t s  

w o u l d  n o t  b e  a b l e  a t  t h e  e s s e n t i a l  t i m e  t o  d o  a n y  a c t s  o f  S t a t e  w h i c h  m i g h t  o f t e n  b e  

n e c e s s a r y  i n  t h e  v e r y  f i r s t  i n t e r e s t s  o f  t h e  p u b l i c .  T h e r e  a r e  o t h e r  p o i n t s ,  w h i c h  m y  

l e a r n e d  f r i e n d s  w i l l  d i l a t e  u p o n  m o r e  f u l l y ; b u t  I  h a v e  e n d e a v o u r e d  t o  e x p l a i n  t h e  

p o s i t i o n  w e  m a i n t a i n ; a n d  i f  t h e  C o u r t  w i l l  b e a r  w i t h  m e  f o r  a  m o m e n t ,  I  w o u l d  b e  

g l a d  t o  r e c a p i t u l a t e  t h e  a r g u m e n t  a s  I  p u t  i t .  I  s a y  i t  i s  t h e  u n d o u b t e d  r i g h t  o f  

e v e r y  n a t i o n  t o  e x c l u d e  f o r e i g n e r s .  T h a t  i s  a  n a t i o n a l  r i g h t .  I t  i s  n o t  a  q u e s t i o n  

o f  d o i n g  i t  i f  t h e y  a r e  s t r o n g  e n o u g h  ; b u t  i t  i s  a  r i g h t  r e c o g n i s e d  u n d e r  i n t e r n a t i o n a l  

l a w .  U n d e r  t h e  C o n s t i t u t i o n  o f  E n g l a n d ,  t h a t  r i g h t  i s  v e s t e d  i n  t h e  S o v e r e i g n  o f  E n g 

l a n d ,  a n d  m a y  b e  e x e r c i s e d  w i t h o u t  a n y  A c t  o f  P a r l i a m e n t .  T h a t  p r e r o g a t i v e  n e c e s s a r i l y  

e x t e n d s  o v e r  t h e  w h o l e  e m p i r e ,  b e c a u s e  i t  w o u l d  c e r t a i n l y  b e  a b s u r d  t o  t a l k  o f  s u c h  a  

p r e r o g a t i v e  o f  t h e  C r o w n  b e i n g  l i m i t e d  t o  E n g l a n d  o r  a n y  o n e  p a r t  o f  t h e  e m p i r e .  I n  

i t s  v e r y  n a t u r e  i t  m u s t  e x t e n d  a l l  o v e r  t h e  e m p i r e .  I f  t h a t  b e  s o ,  i t  i s  a s  a c t i v e  i n  M e l 

b o u r n e  a s  i t  i s  i n  L o n d o n ,  t o  b e  e x e r c i s e d  h e r e  b y  s o m e b o d y .  I t  c a n n o t  b e  e x e r c i s e d  b y  t h e  

S o v e r e i g n  p e r s o n a l l y  w i t h o u t  a d v i c e ,  a c c o r d i n g  t o  w e l l - k n o w n  c o n s t i t u t i o n a l  p r i n c i p l e s  

o f  l a w .  I t  c a n n o t  b e  e x e r c i s e d  b y  I m p e r i a l  M i n i s t e r s  o f  t h e  C r o w n ,  b e c a u s e  t h e  l a w  h a s  

t a k e n  a w a y  f r o m  t h e m  t h e  r i g h t  t o  a d v i s e  t h e  S o v e r e i g n  w i t h  r e g a r d  t o  t h e  l o c a l  a f f a i r s  

o f  t h i s  c o l o n y ; a n d  i f  t h e  p r e r o g a t i v e  i s  t o  b e  e x e r c i s e d  a t  a l l  o v e r  a  g r e a t  p a r t  o f  t h e  

e m p i r e  w h i c h  e n j o y s  r e s p o n s i b l e  G o v e r n m e n t ,  i t  m u s t  b e  e x e r c i s e d  b y  l o c a l  M i n i s t e r s  

o f  t h e  C r o w n .  I  s u b m i t  t h a t  t h i s  m a t t e r  i n  q u e s t i o n  i s  c l e a r l y  a  l o c a l  m a t t e r ;  i t  i s  a  

t h i n g  t h a t  h a p p e n s  o n  t h e  M e l b o u r n e  w h a r f ; i t  i s  a n  a c t  d o n e  t o  e n s u r e  t h e  p e a c e  a n d  

q u i e t  o f  M e l b o u r n e .  B e i n g  a  l o c a l  m a t t e r ,  i t  w o u l d ,  t h e r e f o r e ,  b e  u n l a w f u l  f o r  t h e  

M i n i s t e r s  o f  t h e  C r o w n  i n  E n g l a n d  t o  a d v i s e  t h e  Q u e e n  w i t h  r e g a r d  t o  t h e  e x e r c i s e  o f  

t h e  p r e r o g a t i v e  t o  e x c l u d e  f o r e i g n e r s  f r o m  V i c t o r i a ,  n o  m a t t e r  w h a t  t h e  t h r e a t e n e d  

d a n g e r  m a y  b e — a n  i n f l u x  o f  c o n v i c t s ,  o r  a n  i n f l u x  o f  C h i n e s e — b e c a u s e  t h e  l a w  h a s  

h a n d e d  o v e r  t h e  G o v e r n m e n t  o f  M e l b o u r n e  a n d  o f  V i c t o r i a  t o  t h e  l o c a l  G o v e r n m e n t .  

N o r ,  a s  a  m a t t e r  o f  f a c t ,  c o u l d  t h e  I m p e r i a l  a d v i s e r s  a d v i s e  H e r  M a j e s t y  o n  t h e  

s u b j e c t ,  a s  t h e y  k n o w  n o t h i n g  o f  t h e  f a c t s  ; i f  t h e y  w a i t  t i l l  t h e y  l e a r n  t h e  f a c t s ,  t h e  

e v i l  h a s  b e e n  d o n e  l o n g  a g o .  T h e  p r e r o g a t i v e  i s  u s e l e s s — a  d e a d  l e t t e r .  W e  a r e  l e f t  

h e r e  " w i t h o u t  a  p r o t e c t i o n  t h a t  e v e r y  c i t y  i n  E u r o p e  p o s s e s s e s .  I t  n e c e s s a r i l y  f o l l o w s  

t h e n ,  t h a t ,  i f  t h i s  a c t  i s  t o  b e  d o n e  a t  a l l ,  i t  m u s t  b e  d o n e  b y  t h e  a d v i c e  o f  t h e  r e s p o n 

s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a .  I t  a p p e a r s  o n  t h e  p l e a d i n g s  t h a t  t h i s  h a s  b e e n  

d o n e ,  a n d  t h e  f a c t  i s  n o t  d i s p u t e d .  I t  i s  a d m i t t e d  t h a t  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  

f o r  V i c t o r i a  s a n c t i o n e d  t h i s  a c t  a n d  d i r e c t e d  i t  t o  b e  d o n e ; a n d ,  t h a t  b e i n g  s o ,  I  

s a y  w 7e  a r e  s t r i c t l y  " w i t h i n  t h e  l a w ,  a n d ,  f u r t h e r ,  t h a t  t h e  a c t  h a s  c l e a r l y  b e c o m e  a n  

a c t  o f  S t a t e  j D o l ic y ,  i n  r e s p e c t  o f  w h i c h ,  i n  n o  c a s e ,  h a s  a  f o r e i g n e r  t h e  r i g h t  t o  

b r i n g  a n  a c t i o n .



503

M r .  S m y t h  a d d r e s s e d  t h e  C o u r t  f o r  t h e  d e f e n d a n t ,  a s  f o l l o w s - Y o u r  H o n o r s :  

I  p r o p o s e  t o  e x a m i n e  t h e  q u e s t i o n ,  w h i c h  I  d o  n o t  t h i n k  h a s  b e e n  f u l l y  e x a m i n e d ,  a s  t o  

w h a t  t h e s e  a c t s  o f  S t a t e  r e a l l y  a r e ,  a n d  h o w  t h e y  a f f e c t  o u r  p o s i t i o n  h e r e .  T h e n  I  

s h a l l  s a y  a  f e w  w o r d s  o n  t h e  g e n e r a l  q u e s t i o n  o f  p r e r o g a t i v e ,  a n d  a d d r e s s  m y s e l f  

s h o r t l y  t o  t h e  c a s e  r e f e r r e d  t o  i n  t h e  n e i g h b o r i n g  c o l o n y ,  a n d  t h e  l a s t  q u e s t i o n  o n  t h e  

p l e a d i n g s  a s  t o  e n t e r i n g .  I  d e s i r e  t o  s t a t e ,  a s  t h e  A t t o r n e y - G e n e r a l  h a s  s t a t e d ,  t h a t  

t h e  G o v e r n m e n t  o f  V i c t o r i a ,  i n  d o i n g  t h e  a c t  c o m p l a i n e d  o f ,  c o n t e n d  b e y o n d  a l l  q u e s 

t i o n  t h a t  t h e y  a r e  a c t i n g  s t r i c t l y  w i t h i n  t h e i r  l e g a l  r i g h t s ,  a n d  t h a t  t h e  G o v e r n m e n t ,  

n e i t h e r  h e r e  n o r  a t  a n y  t i m e ,  s e t  u p  t h e  c l a i m  o f  t h i s  b e i n g  a  S o v e r e i g n  S t a t e  i n  t h e  

s a m e  s e n s e  a s  w a s  a f f i r m e d  i n  t h e  c a s e  i n  t h e  n e i g h b o r i n g  c o l o n y  r e f e r r e d  t o  b y  D r .  

M a d d e n .  W e  a l t o g e t h e r  r e p u d i a t e  t h e  n o t i o n  t h a t  w e  a r e  c l a i m i n g  t o  b e  a  S o v e r e i g n  

S t a t e  o u r s e l v e s .  W h a t  w e  s a y  i s  t h a t ,  w i t h i n  t h e  c o n f i n e s  o f  V i c t o r i a ,  a n d  f o r  a l l  

l o c a l  i n t e r n a l  p u r p o s e s ,  t h e  G o v e r n m e n t  o f  t h i s  c o u n t r y ,  a c t i n g  b y  t h e  r e s p o n s i b l e  

M i n i s t e r s ,  h a v e  a  r i g h t  t o  a d v i s e  H e r  M a j e s t y  w i t h  r e s p e c t  t o  a l l  l o c a l  m a t t e r s ,  a n d  

t h a t  h a v i n g  b e e n  d o n e  s o ,  t h e  a c t  s o  a d v i s e d  b e c o m e s  a n  a c t  o f  S t a t e ,  a n d  a  f o r e i g n e r  

i s  p r e v e n t e d  f r o m  h a v i n g  a  c l a i m  f o r  d a m a g e s  a g a i n s t  t h e  G o v e r n m e n t .  W h a t  a r e  

t h e s e  a c t s  o f  S t a t e ?  I n  t h e  f i r s t  p l a c e ,  t h e r e  i s  t h e  d e f i n i t i o n  g i v e n  i n  M r .  S t e p h e n ’s  

h a n d b o o k “  I  u n d e r s t a n d , ”  h e  s a y s ,  “  b y  a n  a c t  o f  S t a t e  a n  a c t  i n j u r i o u s  t o  t h e  p e r s o n  

“  o r  t o  t h e  p r o p e r t y  o f  s o m e  p e r s o n  w h o  i s  n o t  a t  t h e  t i m e  o f  t h a t  a c t  a  s u b j e c t  o f  H e r  

“  M a j e s t y ,  w h i c h  a c t  i s  d o n e  b y  a n y  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y ’s  a u t h o r i t y ,  c i v i l  

u o r  m i l i t a r y ,  a n d  i s  e i t h e r  p r e v i o u s l y  s a n c t i o n e d  o r  s u b s e q u e n t l y  r a t i f i e d  b y  H e r  

“  M a j e s t y .  S u c h  a c t s  a r e  b y  n o  m e a n s  v e r y  r a r e ,  a n d  t h e y  m a y ,  a n d  o f t e n  d o ,  i n v o l v e  

“  d e s t r u c t i o n  o f  p r o p e r t y  a n d  l o s s  o f  l i f e  t o  a  c o n s i d e r a b l e  e x t e n t . ”  I n  t h e  f i r s t  p l a c e ,  

t h e r e  c a n  b e  n o  a c t  o f  S t a t e  a s  b e t w e e n  t h e  S o v e r e i g n  a n d  t h e  s u b j e c t ,  b e c a u s e  b e  h e  

S e c r e t a r y  o f  S t a t e ,  o r  w h o e v e r  h e  m a y  b e ,  t h a t  c o m m i t s  a n  i l l e g a l  a c t  a s  a g a i n s t  a  

s u b j e c t ,  t h a t  s u b j e c t  h a s  a  r i g h t  t o  g o  i n t o  t h e  Q u e e n ’s  C o u r t s  a n d  d e m a n d  s a t i s f a c 

t i o n .  O n  t h e  o t h e r  h a n d ,  i f  t h e  p e r s o n  a g a i n s t  w h o m  t h e  i l l e g a l  a c t  i s  c o m m i t t e d  i s  a  

f o r e i g n e r ,  t h a t  p e r s o n  h a s  n o  r i g h t  t o  g o  i n t o  t h e  Q u e e n ’s  C o u r t s  a n d  a s k  t h a t  t h e  

C o u r t  s h a l l  s i t  i n  j u d g m e n t  u p o n  t h e  a c t s  o f  S t a t e  w h i c h  a r e  c h a l l e n g e d  b y  t h e  

f o r e i g n e r .  T h a t  f o r e i g n e r  h a s  n o  r i g h t  t o  a s k  t h e  Q u e e n ’s  C o u r t  t o  s i t  i n  j u d g m e n t  

u p o n  t h e  Q u e e n ’s  a c t s — a c t s  o f  S t a t e .  I f  h e  b e  i n j u r e d  h e  m u s t  a p p l y  t o  h i s  o w n  

c o u n t r y ,  t o  s e e k  r e d r e s s  f r o m  t h e  c o u n t r y  t h a t  h a s  i n j u r e d  h i m ,  o r  h e  m a y  m a k e  a n y  

p e t i t i o n  t o  t h e  Q u e e n  i n  a n y  m a n n e r  t h a t  h e  m a y  b e  a d v i s e d .  L e g a l l y ,  h e  h a s  n o  

s t a t u s  i n  t h e  C o u r t .  . . .  . . . .
T h e  C h i e f  J u s t i c e . — I s  i t  t h e  c a s e  t h a t  a n  a l i e n  f r i e n d ,  w i t h i n  t h e  j u r i s d i c t i o n  

o f  t h e  c o u n t r y  w h o s e  o f f i c e r  c o m m i t s  t h e  i l l e g a l  a c t ,  h a s  n o t  t h e  s a m e  r i g h t  t h a t  a  

s u b j e c t  w o u l d  h a v e ?

M r .  S m y t h . — I  a p p r e h e n d  n o t .
T h e  C h i e f  J u s t i c e . — D o e s  a n y  a u t h o r i t y  b e a r  o n  a  c a s e ,  t h e  c i r c u m s t a n c e s  o f  

w h i c h  a r e  t h e  s a m e  i n  t h a t  r e s p e c t  a s  i n  t h e  p r e s e n t  c a s e — w h e r e  t h e  a c t  i s  d o n e  w i t h i n  

t h e  l i m i t s  o f  t h e  f r i e n d l y  S t a t e ?
M r .  S m y t h . — I  s u b m i t  t h a t  t h e r e  i s  n o  d i s t i n c t i o n  w h e r e v e r  t h e  a l i e n  b e .  I f  

h e  b e  i n j u r e d ,  h e  m u s t  a p p l y  f o r  a  r e m e d y  t o  h i s  o w n  c o u n t r y ,  w h i c h  m a y  g o  t h e  

l e n g t h  o f  d e c l a r i n g  w a r  a g a i n s t  t h e  o f f e n d i n g  S t a t e .
M r .  J u s t i c e  W i l l i a m s . — T h e  p r i n c i p l e  i s  t h a t  t h e r e  i s  n o  c o n t r a c t ,  o b l i g a t i o n ,  

o r  d u t y  o f  a n y  k i n d  b e t w e e n  H e r  M a j e s t y  a n d  a n  a l i e n .
M r .  S m y t h — T h a t  i s  e x a c t l y  t h e  v i e w  I  w a n t  t o  p u t .  T h e r e  i s  n o   ̂ l e g a l  o b l i 

g a t i o n  w h a t s o e v e r ,  a n d  t h e r e  i s  n o  p r i v i t y  b e t w e e n  a n  a l i e n  a n d  t h e  S o v e r e i g n .

M r .  J u s t i c e  H o l r o y d . — T h e n  a n  o f f e n c e  a g a i n s t  t h e  c o m i t y  o f  n a t i o n s  c a n n o t  b e

r e d r e s s e d  i n  o u r  c o u r t s  ?
M r .  S m y t h . — N o t  i n  o u r  m u n i c i p a l  c o u r t s .  T h e r e  i s  n o  c o n t r a c t ,  e x p r e s s  o r  

i m p l i e d ,  b e t w e e n  • a n  a l i e n  a n d  t h e  S t a t e ,  t o  e n a b l e  h i m  t o  b r i n g  a n  a c t i o n  m  t  e

S t a t e ’s  C o u r t s  f o r  a c t s  o f  S t a t e  p o l i c y .  .  , ,
T h e  C h i e f  J u s t i c e . — M u s t  n o t  t h i s  b e  b o r n e  i n  m i n d ,  t h a t  t h e  l a w  m a k e s  a n  

e x p r e s s  p r o v i s i o n  w h i c h  a t  c o m m o n  l a w  i s  w a n t i n g  f o r  m e a n s  o f  r e d r e s s ,  n o t  1 0 m  r e  

o n e  w h o  d o e s  t h e  w r o n g ,  b u t  f r o m  t h e  S o v e r e i g n  h e r s e l f  ?  I  w o u l d  b e  g l a d  t o  l e a r n  

i f  t h e r e  i s  a n y  p r i n c i p l e  o f  l a w  t h a t  w o u l d  p r e v e n t  a  f o r e i g n e r  w i t l u n  t h e  j u r i s d i c t i o n  

of t h e  colony seeking t h a t  redress for a  wrongful act done m  t h i s  countiy.



M r .  S m y t h . — I f  t h e  a c t  h e  i n  c o n s o n a n c e  w i t h  t h e  p o l i c y  o f  t h e  S t a t e ,  I  s u b m i t  

t h a t  h e  h a s  n o  locus standi i n  o u r  C o u r t s .  T h e r e  i s  n o  s u g g e s t i o n  i n  a n y  h o o k  o f  

a u t h o r i t y  t h a t  I  c a n  f i n d  t h a t  t h e  f o r e i g n e r  h a s  a n y  s u c h  r i g h t .

T h e  C h i e f  J u s t i c e . — T h e  s t a t e  o f  t h e  l a w  i s  d e c l a r e d  i n  t h e  t w o  c a s e s  t h a t  h a v e  

b e e n  r e f e r r e d  t o  i n  r e f e r e n c e  t o  t h e  p a r t i c u l a r  r e m e d y  g i v e n  t o  t h e  s u b j e c t  a g a i n s t  

t h e  C r o w n .

M r .  S m y t h . — B u t  t h e s e  a r e  n o t  t h e  o n l y  c a s e s  w h i c h  d e a l  w i t h  t h e s e  a c t s  o f  

S t a t e .  T h e y  h a v e  a r i s e n  i n  m a n y  i n s t a n c e s  i n  t h e  E a s t  I n d i e s ,  a n d  t h e r e  t h e  C o u r t s  

h a v e  d e c i d e d  u p o n  t h e  p a r t i c u l a r  a c t s ,  a n d  i t  i s  f o r  t h i s  C o u r t  t o  d e c i d e  t h a t  t h e  

p a r t i c u l a r  a c t  i s  a n  a c t  o f  S t a t e .  I t  i s  f o r  t h e  m u n i c i p a l  c o u r t  t o  d e c i d e  a l w a y s  

w h e t h e r  t h e  p a r t i c u l a r  f a c t s  a l l e g e d  f o r  t h e  d e f e n d a n t  a m o u n t  t o  a n  a c t  o f  S t a t e .

M r .  J u s t i c e  W i l l i a m s . — T h e r e  i s  a  c a s e  d e c i d e d  i n  1 8 0 7  t h a t  h a s  n o t  y e t  b e e n  

c i t e d .  I t  i s  t h e  .Kolia c a s e ,  a n d  i s  t o  b e  f o u n d  i n  6  R o b i n s o n ’s  A d m i r a l t y  R e p o r t s ,  p .  3 6 4 .  

A n  A m e r i c a n  s h i p  w a s  p r o c e e d e d  a g a i n s t  f o r  a  b r e a c h  o f  t h e  b l o c k a d e  a t  M o n t e  V i d e o ,  

a s  i m p o s e d  b y  t h e  B r i t i s h  c o m m a n d e r  i n  t h e  e x p e d i t i o n  t o  t h e  R i v e r  P l a t a ,  a n d  i t  w a s  

c o n t e n d e d  t h a t  t h e  p o w e r  t o  i m p o s e  t h e  b l o c k a d e  w a s  a n  a c t  o f  s o v e r e i g n t y  w h i c h  

c o u l d  n o t  b e  e x e r c i s e d  b y  a  c o m m a n d e r  w i t h o u t  a u t h o r i t y ,  b u t  t h e  C o u r t  r u l e d  t h a t  

t h e  c o m m a n d e r  c a r r i e d  s u f f i c i e n t  a u t h o r i t y  f r o m  t h e  S o v e r e i g n  t o  d o  a  t h i n g  o f  t h e  

k i n d .  I t  w a s  h e l d  t h a t  h e  h a d  a u t h o r i t y .

M r .  S m y t h . — W e  i n t e n d e d  t o  r e f e r  t o  t h a t  c a s e .  M y  f r i e n d ,  i n  o p e n i n g  t h e  

o t h e r  d a y ,  r e f e r r e d  t o  t h e  f a c t  t h a t  p r o c e e d i n g s  o f  t h i s  k i n d  m i g h t  b e c o m e  h i g h - h a n d e d  

a n d  t y r a n n i c a l .  I  w i s h  t o  m e e t  t h a t  o b s e r v a t i o n  b y  t h i s : t h a t ,  a s s u m i n g  t h a t  t h i s  

C o u r t  n o w  h o l d s  t h a t  t h e  r e s p o n s i b l e  M i n i s t e r  o f  t h e  C r o w n  h a s  t h e  r i g h t  t o  a d v i s e  

H e r  M a j e s t y  i n  d o i n g  a n y t h i n g  t h a t  m a y  b e  c a l l e d  a n  a c t  o f  S t a t e ,  i t  d o e s  n o t  n e c e s 

s a r i l y  f o l l o w  t h a t  w h a t  i s  d o n e  i s  a n  a c t  o f  S t a t e  t h a t  w o u l d  p r e v e n t  a  f o r e i g n e r  s u i n g  

i n  t h i s  C o u r t .  B e f o r e  t h a t  c o u l d  b e  d e c i d e d  t h e  f a c t s  o n  w h i c h  t h e  r e s p o n s i b l e  

M i n i s t e r  r e l i e s  m u s t  b e  s e t  o u t  f o r  t h e  d e c i s i o n .  T h e  S u p r e m e  C o u r t  o f  V i c t o r i a  l i a s  

t h e  r i g h t  t o  s a y  a s  t o  w h e t h e r  o r  n o t  t h e  f a c t s  d i s c l o s e  a n  a c t  o f  S t a t e .  I f  t h e  C o u r t  

b e  o f  o p i n i o n  t h a t  t h e y  d o  n o t  a m o u n t  t o  a n  a c t  o f  S t a t e  j u d g m e n t  w o u l d  g o  f o r  t h e  

p l a i n t i f f .  I f  t h e  o p i n i o n  o f  t h e  C o u r t  i s  t h a t  t h e r e  i s  a n  a c t  o f  S t a t e ,  t h e  j u r i s d i c t i o n  

o f  t h e  C o u r t  i s  g o n e .  T h e r e f o r e  n o  h i g h - h a n d e d  p r o c e e d i n g s  c a n  t a k e ^  p l a c e  b y  

a l l o w i n g  t h e  c o n s t i t u t i o n a l  r i g h t  t o  a d v i s e  H e r  M a j e s t y  t o  a c t  i n  e m e r g e n c i e s  i n  a n y  

p a r t i c u l a r  w a y .  T h e  a c t  i t s e l f  i s  a l w a y s  s u b j e c t  t o  t h e  o p i n i o n  a n d  d e c i s i o n  o f  t h e  

C o u r t  a s  t o  w h e t h e r  i n  f a c t  i t  b e  a n  a c t  o f  S t a t e  o r  n o t .  T h e  M i n i s t e r ,  t h e  s a m e  a s  

t h e  S e c r e t a r y  o f  S t a t e  i n  E n g l a n d ,  i s  l i a b l e  t o  h a v e  h i s  a c t s  r e v e r s e d  b y  t h e  

S u p r e m e  C o u r t  i f  t h e  f a c t s  a s  s e t  o u t  i n  h i s  p l e a  d o  n o t  a m o u n t  t o  a n  a c t  o f  S t a t e  

p o l i c y .
T h e  C h i e f  J u s t i c e . — T h e  c o n s i d e r a t i o n  o f  t h e  f a c t s  i n  a n y  p a r t i c u l a r  c a s e ,  a n d  

j u d g m e n t  u p o n  t h e m ,  c a n n o t  a f f e c t  t h e  p r i n c i p l e .  T h e  d i f f i c u l t y  I  s e e  i n  r e g a r d  t o  t h e  

p r i n c i p l e  i s  t h a t  a n  u n l a w f u l  a c t ,  d o n e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  c o u n t r y ,  s e e m s  t o  

b e  d i s t i n c t  f r o m  a  s i m i l a r  a c t  d o n e  a b r o a d . I t  s e e m s  t o  b e  a  m o r e  d e f i n i t e  b r e a c h  o f  

i n t e r n a t i o n a l  c o m i t y .

M r .  S m y t h . — T h a t  m a y  b e .
M r .  J u s t i c e  W i l l i a m s . —  I  d o  n o t  t h i n k  y o u  w i l l  f i n d  a  s i n g l e  c a s e  t o  s h o w  s u c h  

a  d i s t i n c t i o n .  T h e  f a c t  o f  a  m a n  b e i n g  a n  a l i e n  d e b a r s  h i m  f r o m  s u i n g  a  s u e j e c t  o f  

a n o t h e r  S t a t e  f o r  a n  a c t  a d o p t e d  b y  t h e  S o v e r e i g n  P o w e r .
M r .  S m y t h . — 1 s a y  t h a t  i f  t h e r e  i s  a n y  d i s t i n c t i o n  i t  l i e s  u p o n  h i m  w h o  s e t s  i t  

u p  t o  s h o w  i t .  I t  i s  n o t  r e c o g n i s e d  i n  a n y  c a s e  w e  c a n  f i n d .  I  p u t  t h e  b r o a d  g e n e i a l  

p r i n c i p l e  t h a t  a n  a l i e n  h a s  n o  c l a i m  t o  c o m e  i n t o  t h e  Q u e e n ’s  C o u r t s  t o  s u e  f o r  r e  c h e s s  

f o r  a  w r o n g f u l  a c t  d o n e  t o  h i m  i n  t h e  e x e r c i s e  b y  t h e  Q u e e n ’s  o f f i c e r s  o f  a n  a c t  o f  S t a t e  

p o l i c y .  T h e  m o m e n t  i t  i s  s h o w n  t o  b e  a n  a c t  o f  S t a t e  p o l i c y  t h e  j u r i s d i c t i o n  o i  t h e  

m u n i c i p a l  c o u r t  i s  g o n e  i n  t h e  c a s e  o f  a n  a l i e n ,  a n d  I  d o  n o t  c a r e  w h e t h e r  t h e  a c t  b e  

o n e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o l o n i a l  G o v e r n m e n t  o r  o u t s i d e .
T h e  C h i e f  J u s t i c e . — W i l l  y o u  s a y  t h a t  t h e  j u r i s d i c t i o n  a g a i n s t  t h e  C r o w n  i t s e l f  

i s  t a k e n  a w a y  ?  A n  a l i e n  f r i e n d  c a n  b r i n g  a  p e t i t i o n  o f  r i g h t ,  a n d  b r i n g  a n  a c t i o n  

u n d e r  o u r  S t a t u t e  a g a i n s t  t h e  C r o w n ,  a l t h o u g h  n o t  a g a i n s t  a n  o f f i c e r .

M r .  S m y t h . — F o r  t o r t ?
T h e  C h i e f  J u s t i c e . — W e l l ,  i n  c a s e s  o f  c o n t r a c t .  B u t  t h i s  i s  p u t  a s  a  s t a t u t o r y  

c o n t r a c t ,  a n d  I  t a k e  i t  t h a t  t h e r e  c a n  b e  n o  d o u b t  t h a t  a n  a l i e n  f r i e n d  c a n  s u e  t h e  

C r o w n  i n  o u r  C o u r t s  f o r  a  b r e a c h  o f  t h a t  c o n t r a c t .
M r .  S m y t h . — W e  s a y  t h a t  t h e  C h i n e s e  A c t s  d o  n o t  c o n s t i t u t e  a  c o n t r a c t ,  b u t

t h a t  t h e y  p l a c e  a n  a d d i t i o n a l  r e s t r i c t i o n  o n  a l i e n s .



M r .  J u s t i c e  W r e n f o r d s l e y . — I  w o u l d  v e n t u r e  t o  u s e  t h e  t e r m  c o n d i t i o n  i n  
p l a c e  o f  r e s t r i c t i o n .

> M r .  S n i y t l i . -  W e  p u t  i t  a  r e s t r i c t i o n  b e c a u s e  i f  i t  h e  a  c o n d i t i o n  i t  m a y  p o s s i b l y  

b e  w a i v e d .  "Y\ e  p u t  i t  t h a t  i t  i s  n o t  a  c o n t r a c t ,  a n d  w e  d e c l i n e ,  w i t h  t h e  C o u r t ’s  

p e r m i s s i o n ,  to  a d o p t  t h e  t e r m  c o n d i t i o n .  I  p u t  i t  t h a t ,  s o  f a r  a s  t h e s e  a c t s  o f  S t a t e  a r e  

c o n c e r n e d ,  i n a s m u c h  a s  t h e y  m u s t  a l w a y s  h e  s u b j e c t  t o  t h e  o p i n i o n  a n d  j u r i s d i c t i o n  o f  

t h e  C o u r t ,  n o  h a r m  c a n  a r i s e ,  a s  s u g g e s t e d  b y  m y  l e a r n e d  f r i e n d .  N o w ,  f i r s t  a s  t o  

t h e s e  a c t s  o f  S t a t e ,  a n d  a s  t o  h o w  t h e y  m u s t  b e  p l e a d e d .  I  w o u l d  r e f e r  t o  t h e  c a s e  

a l r e a d y  m e n t i o n e d  o f  M u s g r a v e  v. P u l i d o ,  5  A p p e a l  C a s e s ,  p .  1 0 2 .  T h i s  c a s e  s h o w s  

v e r y  d i s t i n c t l y  t h a t  i t  i s  n o t  e v e r y  a c t  t h a t  i s  a l l e g e d  b y  a n  o f f i c e r  o f  S t a t e  w h i c h  i s  a n  

a c t  o f  S t a t e ,  a n d  w h i c h  c a n  h e  p l e a d e d  a n d  t a k e n  a d v a n t a g e  o f  a s  s u c h .  I n  t h a t  c a s e  

t h e r e  w a s  a  t r e s p a s s  c h a r g e d  a g a i n s t  t h e  G o v e r n o r  o f  J a m a i c a ,  w h o  s e i z e d  a  s c h o o n e r ,  

a n d  w h o  p l e a d e d  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  d o n e  b y  h i m  u  a s  G o v e r n o r  ”  a n d  a s  

“  a c t s  o f  S t a t e . ”  I t  w a s  a n  a c t i o n  f o r  d a m a g e s  f o r  t h e  s e i z u r e  o f  a  s h i p  c a l l e d  t h e  

Florence, w h i c h ,  w h i l e  o n  a  v o y a g e  f r o m  C u b a  t o  t h e  i s l a n d  o f  S t .  T h o m a s ,  h a d  b e e n  

c o m p e l l e d  t o  p u t  i n  a t  t h e  p o r t  o f  K i n g s t o n ,  i n  J a m a i c a ,  f o r  r e p a i r s .  I n  t h a t  c a s e ,  a s  

i n  t h e  N e w  S o u t h  W a l e s  c a s e ,  t h e  p a r t i c u l a r  f a c t s  w e r e  n o t  s e t  o u t  b y  S i r  A n t h o n y  

M u s g r a v e  t o  s h o w  t h a t  w h a t  h e  r e l i e d  o n  a m o u n t e d  t o  a n  a c t  o f  S t a t e .  P i e  s i m p l y  

s a i d  h e  a c t e d  b y  v i r t u e  o r  h i s  p o w e r s  o f  a u t h o r i t y ,  a n d  d i d  t h e  t h i n g s  a s  a c t s  o f  S t a t e  

p o l i c y .  T h e  C o u r t  i n  J a m a i c a  h e l d  t h a t  i t  w a s  n o t  a  s u f f i c i e n t  p l e a ,  a n d  t h e r e  w a s  

a n  A p p e a l  t o  t h e  P r i v y  C o u n c i l ,  w h i c h  u p h e l d  t h e  d e c i s i o n  o f  t h e  l o w e r  C o u r t  t h a t  t h e  

f a c t s  s h o u l d  h a v e  b e e n  s e t  o u t .  I n  t h a t  c a s e ,  M r .  H e r s c h e l l ,  Q . C . ,  s a i d  t h i s :— “ I f  t h e  

“  a c t  c o m p l a i n e d  o f  h a d  b e e n  s h o w n  t o  b e  a n  a c t  o f  S t a t e  i t  w o u l d  h a v e  b e e n  a  d e f e n c e  

“  a s  w e l l  i n  t h e  c o u r t s  o f  t h e  i s l a n d  a s  o f  t h e  U n i t e d  K i n g d o m . ”  T h a t  m e e t s  t h e  c a s e  

s u g g e s t e d  b y  H i s  H o n o r  t h e  C h i e f  J u s t i c e  t o  s o m e  e x t e n t .

“ M r .  H e r s c h e l l ,  Q . C . ,  a n d  M r .  G a i n s f o r d  B r u c e ,  f o r  t h e  r e s p o n d e n t ,  c o n t e n d e d  

“  t h a t  t h e  a p p e l l a n t  d i d  n o t  s e t  u p  h i s  p l e a  a s  a  p l e a  i n  b a r .  P i e  t h e r e f o r e  c l a i m e d  a n d  

“ i n t e n d e d  t o  c l a i m  h i s  p r i v i l e g e  a s  G o v e r n o r ,  a n d  d i d  n o t  r e l y  u p o n  i t  a s  a  d e f e n c e  

“  t o  t h e  a c t i o n ,  b u t  a s  p r e c l u d i n g  t h e  n e c e s s i t y  o f  d e f e n d i n g  h i m s e l f  a t  a l l .  T h e  p l e a  

“  s h o w s  n o  s u f f i c i e n t  g r o u n d s  w h y  t h e  w r i t  s h o u l d  n o t  b e  s t a y e d  w i t h o u t  r e q u i r i n g  t h e  

“ a p p e l l a n t  t o  a n s w e r  o v e r  o n  t h e  m e r i t s ; i t  c a n n o t  b e  t a k e n  a s  a  p l e a  t o  t h e  j u r i s -  

“  d i c t i o n  b e i n g  p l e a d e d  b y  a t t o r n e y  a n d  n o t  i n  p e r s o n ; i t  g i v e s  n o  b e t t e r  w r i t ,  a n d  

“  t h e r e f o r e  i s  b a d .  I f  t h e  a c t  c o m p l a i n e d  o f  h a d  b e e n  s h o w n  t o  b e  a n  a c t  o f  S t a t e  

“  i t  w o u l d  h a v e  b e e n  a  d e f e n c e  a s  w e l l  i n  t h e  C o u r t s  o f  t h e  i s l a n d  a s  o f  t h e  U n i t e d  

“  K i n g d o m ; b u t  i t  i s  n o t  e v e r y t h i n g  w h i c h  a  m a n  d o e s  qua G o v e r n o r  w h i c h  i s  a n  a c t  

“  o f  S t a t e .  A  p r i v a t e  i n d i v i d u a l  m a y  s e t  u p  t h a t  w h a t  h e  d i d  w a s  a n  a c t  o f  S t a t e ,  

“  p r o v i d e d  h e  w a s  a r m e d  w i t h  t h e  n e c e s s a r y  a u t h o r i t y .  I f  h e  e x c e e d s  t h e  a u t h o r i t y ,  

“ i t  i s  n o t  a n  a c t  o f  S t a t e ,  u n l e s s  s u b s e q u e n t l y  r a t i f i e d . ”

T h e n  t h e r e  w e r e  t w o  I r i s h  c a s e s  c i t e d ,  b u t  i n  t h e m  t h e  a c t s  w e r e  r e l i e d  u p o n  

a s  h a v i n g  b e e n  d o n e  b y  t h e  L o r d  L i e u t e n a n t s ,  w h o  w e r e  V i c e r o y s .  I  s h a l l  r e f e r  t o  

t h e m  l a t e r  o n .

“ S i r  J a m e s  W .  C o l v i l l e  r e f e r r e d  t o  F o r e s t e r  v. S e c r e t a r y  o f  S t a t e  t o  s h o w  

“  t h a t  i t  i s  a  q u e s t i o n  o f  f a c t  w h e t h e r  a n  a c t  i s  a n  a c t  o f  S t a t e . ”

M r .  J u s t i c e  K e r f e r d . — H o w  d o e s  t h a t  a r i s e  o n  y o u r  p l e a d i n g s  n o w  ?

M r .  S m y t h . — I  a m  e x a m i n i n g  w h a t  t h e s e  a c t s  o f  S t a t e  . r e a l l y  a r e .  B y - a n d -  

b y e  I  w i l l  a s k  h o w  t h e y  c a n  b e  e x e r c i s e d .  F o r  t h e  p u r p o s e s  o f  a r g u m e n t  i t  i s  

a d m i t t e d  t h a t  i t  i s  a n  a c t  o f  S t a t e .

D r .  M a d d e n . — M y  w h o l e  a r g u m e n t  i s  t h a t  i t  i s  n o t  a n  a c t  o f  S t a t e .

M r .  S m y t h . — T h e  p l a i n t i f f  s a y s  t h a t  w e  c o u l d  n o t  l e g a l l y  d o  t h i s  t h i n g ,  b u t  

i t  i s  n o t  p l e a d e d  t h a t  i t  w a s  n o t  a n  a c t  o f  S t a t e .

M r .  J u s t i c e  W i l l i a m s . — T h e y  a d m i t  a l l  y o u r  f a c t s ,  b u t  t a k i n g  t h e m ,  t h e y  s a y ,  

t h e y  d o  n o t  a m o u n t  t o  a n  a c t  o f  S t a t e .

M r .  J u s t i c e  W r e n f o r d s l e y . — I t  w o u l d  r e m o v e  a  g r e a t  d e a l  o f  d i f f i c u l t y  i f  i t  w e r e  

a d m i t t e d  t h a t  i t  w a s  a n  a c t  o f  S t a t e .
M r .  S m y t h . — I f  t h e  w o r d i n g  o f  t h e  p l e a  d o e s  n o t  s e t  o u t  a  m a t t e r  w h i c h  c o m e s  

w i t h i n  t h e  d e f i n i t i o n  o f  a c t s  o f  S t a t e  p o l i c y  I  d o  n o t  k n o w  w h a t  c o u l d .  T h e  j u d g 

m e n t  o f  t h e  C o u r t  i n  t h e  c a s e  o f  M u s g r a v e  v. P u l i d o  w a s  t h i s :—
“  T h e  d e f e n d a n t  h a s  s o u g h t  t o  s t r e n g t h e n  h i s  c l a i m  o f  p r i v i l e g e  b y  a v e r r i n g  i n  

“  h i s  p l e a  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  d o n e  b y  h i m  ‘ a s  G o v e r n o r , ’ a n d  a s  4 a c t s  o f  

“  S t a t e . ’ T h e i r  L o r d s h i p s  p r o p o s e  h e r e a f t e r  t o  c o n s i d e r  t h e  p a r t i c u l a r  a v e r m e n t s  o f  

“  t h i s  p l e a .  I t  i s  e n o u g h  h e r e  t o  s a y  t h a t  i t  a p p e a r s  t o  t h e m  t h a t  i f  t h e  G o v e r n o r  

“  c a n n o t  c l a i m  e x e m p t i o n  f r o m  b e i n g  s u e d  i n  t h e  c o u r t s  o f  t h e  c o l o n y  i n  w h i c h  h e



“  h o l d s  t h a t  o f f i c e ,  a s  a  p e r s o n a l  p r i v i l e g e  s i m p l y  f r o m  h i s  b e i n g  G o v e r n o r ,  a n d  i s  

“  o b l i g e d  t o  g o  f u r t h e r ,  h i s  p l e a  m u s t  t h e n  s h o w  b y  p r o p e r  a n d  s u f f i c i e n t  a v e r m e n t s  

“  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  a c t s  o f  S t a t e  p o l i c y  w i t h i n  t h e  l i m i t s  o f  h i s  c o m m i s -  

u  s i o n ,  a n d  w e r e  d o n e  b y  h i m  a s  t h e  s e r v a n t  o f  t h e  C r o w n ,  s o  a s  t o  b e ,  a s  t h e y  a r e  

u  s o m e t i m e s  s h o r t l y  t e r m e d ,  a c t s  o f  S t a t e .  A  p l e a ,  h o w e v e r ,  d i s c l o s i n g  t h e s e  f a c t s  

u  w o u l d  r a i s e  m o r e  t h a n  a  q u e s t i o n  o f  p e r s o n a l  e x e m p t i o n  f r o m  b e i n g  s u e d ,  a n d  w o u l d  

u  a f f o r d  a n  a n s w e r  t o  t h e  a c t i o n  n o t  o n l y  i n  t h e  C o u r t s  o f  t h e  c o l o n y  b u t  i n  a l l  C o u r t s  ;

“  a n d ,  t h e r e f o r e ,  i t  w o u l d  s e e m  t o  b e  a  c o n s e q u e n c e  o f  t h e  d e c i s i o n  i n  H i l l  v B i g g e  ( 3  

u  M o o r e  P .  C .  4 6 5 )  t h a t  t h e  q u e s t i o n  o f  p e r s o n a l  p r i v i l e g e  c a n n o t  p r a c t i c a l l y  a r i s e ,

“  b e i n g  m e r g e d  i n  t h e  l a r g e r  o n e ,  w h e t h e r  t h e  f a c t s  p l e a d e d  s h o w  t h a t  t h e  a c t s  

u  c o m p l a i n e d  o f  w e r e  r e a l l y  s u c h  a c t s  o f  S t a t e  a s  a r e  n o t  c o g n i z a b l e  b y  a n y  m u n i c i p a l  

u  c o u r t . ”  H a v i n g  g o n e  t h r o u g h  a  n u m b e r  o f  c a s e s ,  h i s  L o r d s h i p  g o e s  o n :— “  I t  i s  

u  a p p a r e n t  f r o m  t h e s e  a u t h o r i t i e s  t h a t  t h e  G o v e r n o r  o f  a  c o l o n y  ( i n  o r d i n a r y  c a s e s )

“  c a n n o t  b e  r e g a r d e d  a s  a  V i c e r o y ,  n o r  c a n  i t  b e  a s s u m e d  t h a t  l i e  p o s s e s s e s  g e n e r a l  

u  s o v e r e i g n  p o w e r .  H i s  a u t h o r i t y  i s  d e r i v e d  f r o m  h i s  c o m m i s s i o n ,  a n d  l i m i t e d  t o  t h e  

“  p o w e r s  t h e r e b y  e x p r e s s l y  o r  i m p l i e d l y  e n t r u s t e d  t o  h i m .  L e t  i t  b e  g r a n t e d  t h a t  f o r  

u  a c t s  o f  p o w e r  d o n e  b y  a  G o v e r n o r  u n d e r  a n d  w i t h i n  t h e  l i m i t s  o f  h i s  c o m m i s s i o n  h e  

u i s  p r o t e c t e d ,  b e c a u s e  i n  d o i n g  t h e m  h e  i s  t h e  s e r v a n t  o f  t h e  C r o w n  a n d  i s  e x e r c i s i n g  

“  i t s  s o v e r e i g n  a u t h o r i t y ,  t h e  l i k e  p r o t e c t i o n  c a n n o t  b e  e x t e n d e d  t o  a c t s  w h i c h  a r e  

u  w h o l l y  b e y o n d  t h e  a u t h o r i t y  c o n f i d e d  t o  h i m .  S u c h  a c t s ,  t h o u g h  t h e  G o v e r n o r  m a y  

“  a s s u m e  t o  d o  t h e m  a s  G o v e r n o r ,  c a n n o t  b e  c o n s i d e r e d  a s  d o n e  o n  b e h a l f  o f  t h e  

“  C r o w n ,  n o r  t o  b e  i n  a n y  p r o p e r  s e n s e  a c t s  o f  S t a t e .  W h e n  q u e s t i o n s  o f  t h i s  k i n d  

u  a r i s e  i t  m u s t  n e c e s s a r i l y  Id o  w i t h i n  t h e  p r o v i n c e  o f  m u n i c i p a l  c o u r t s  t o  d e t e r m i n e  t h e  

“  t r u e  c h a r a c t e r  o f  t h e  a c t s  d o n e  b y  a  G o v e r n o r ,  t h o u g h  i t  m a y  b e  t h a t ,  w h e n  i t  i s  

“  e s t a b l i s h e d  t h a t  t h e  p a r t i c u l a r  a c t  i n  q u e s t i o n  i s  r e a l l y  a n  a c t  o f  S t a t e  p o l i c y  d o n e  

u  u n d e r  t h e  a u t h o r i t y  o f  t h e  C r o w n ,  t h e  d e f e n c e  i s  c o m p l e t e ,  a n d  t h e  C o u r t s  c a n  t a k e  

u n o  f u r t h e r  c o g n i z a n c e  o f  i t .  I t  i s  u n n e c e s s a r y ,  o n  t h i s  d e m u r r e r ,  t o  c o n s i d e r  h o w  

“  f a r  a  G o v e r n o r ,  w h e n  a c t i n g  w i t h i n  t h e  l i m i t s  o f  h i s  a u t h o r i t y ,  b u t  m i s t a k e n l y ,  i s  

u  p r o t e c t e d .  T w o  c a s e s  f r o m  I r e l a n d  w e r e  c i t e d  b y  t h e  d e f e n d a n t ’s  c o u n s e l  i n  w h i c h  

“  t h e  I r i s h  C o u r t s  s t a y e d  p r o c e e d i n g s  i n  a c t i o n s  b r o u g h t  a g a i n s t  t h e  L o r d  L i e u t e n a n t  

“  o f  I r e l a n d .  I n  t h e s e  c a s e s  t h e  L o r d  L i e u t e n a n t  a p p e a r s  t o  h a v e  b e e n  r e g a r d e d  a s  a  

“  V i c e r o y . ”  T h e n  h i s  L o r d s h i p  g o e s  o n “  S e v e r a l  c a s e s  w e r e  c i t e d  d u r i n g  t h e  

“  a r g u m e n t  o f  a c t i o n s  b r o u g h t  a g a i n s t  t h e  E a s t  I n d i a  C o m p a n y  a n d  t h e  S e c r e t a r y  o f  

“  S t a t e  f o r  I n d i a ,  i n  w h i c h  q u e s t i o n s  h a v e  a r i s e n  w h e t h e r  t h e  a c t s  o f  t h e  I n d i a n  

“  G o v e r n m e n t  w e r e  o r  w e r e  n o t  a c t s  o f  S o v e r e i g n t y  o r  S t a t e ,  a n d  s o  b e y o n d  t h e  

u  c o g n i z a n c e  o f  m u n i c i p a l  c o u r t s . ”

T h e y  h a d  c e r t a i n  p o w e r s  w h i c h  w e  h a v e  n o t ,  b u t  w e  h a v e  p o w e r s  w h i c h  t h e y  

h a d  n o t .  T h e y  h a d  p o w e r s  ex necessitate i n  o r d e r  t h a t  t h e y  c o u l d  d e a l  w i t h  a  n u m b e r  

o f  h o s t i l e  S t a t e s .  I t  w a s  n e c e s s a r y  t o  g i v e  t h e m  p o w e r  t o  c o n c l u d e  t r e a t i e s  w i t h  

n a t i v e  p r i n c e s ,  a n d  e v e n  t o  e n t e r  i n t o  w a r  w i t h  t h e m ,  b u t  t h e y  w e r e  s t i l l  s u b j e c t  t o  t h e  

S o v e r e i g n  p o w e r  t h e  s a m e  a s  w e  a r e .  B u t  t h e y  h a d  n o t  t h e  r i g h t  t o  m a k e  a l l  l a w s ,  

s o  t h a t  t h o u g h  t h e y  h a d  l a r g e r  p o w e r s  t o  m a k e  t r e a t i e s ,  w h i c h  w e  h a v e  n o t ,  w e  h a v e  

p o w e r s  t o  m a k e  l a w s  f o r  V i c t o r i a  i n  a l l  c a s e s  w h a t s o e v e r .  B y - a n d - b y e  I  s h a l l  s h o w  

t h a t ,  b y  a u t h o r i t y ,  a n y  a c t s  d o n e  b y  o u r  L e g i s l a t u r e  a r e  a c t s  o f  S o v e r e i g n  p o w e r  

w i t h i n  t h e  l i m i t s  o f  j u r i s d i c t i o n ,  a n d  s o  h e l d  t o  b e .  S o ,  I  p u t  i t  t h a t  w e  a r e  i n  j u s t  a s  

g o o d  a  p o s i t i o n  t o  d o  a c t s  o f  S t a t e .

u  T h e  E a s t  I n d i a  C o m p a n y ,  t h o u g h  e x e r c i s i n g  ( u n d e r  l i m i t s )  d e l e g a t e d  S o v e -  

u  r e i g n  p o w e r ,  w a s  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  m u n i c i p a l  c o u r t s  i n  I n d i a ,  a n d  i t  

“  w i l l  b e  f o u n d  f r o m  t h e  d e c i s i o n s  t h a t  m a n y  a c t s  o f  t h e  I n d i a n  G o v e r n m e n t ,  t h o u g h  

“  i n  s o m e  s e n s e  t h e y  m a y  b e  d e s i g n a t e d  ‘ a c t s  o f  S t a t e , ’ h a v e  b e e n  d e c l a r e d  t o  b e  w i t h i n  

u  t h e  c o g n i z a n c e  o f  t h o s e  c o u r t s . ”  I n  t h e  c a s e  o f  t h e  R a j a h  o f  T a n j o r e ,  a n d  i n  o t h e r  

i n s t a n c e s  t h e  a c t s  w e r e  r e f e r r e d  t o  a s  a c t s  o f  S t a t e  p o l i c y ,  a n d  y o u r  H o n o r s  w i l l  s e e  

o n  w h a t  s l i g h t  f o u n d a t i o n  t h e  a c t s  w e r e  h e l d  t o  b e  a c t s  o f  S t a t e .  u  A s  f a r  a s  t h e i r  

“  L o r d s h i p s  a r e  a w a r e ,  i t  w i l l  b e  f o u n d  t h a t  i n  a l l  t h e  s u i t s  b r o u g h t  a g a i n s t  t h e  G o v e r n -  

u m e n t  o f  I n d i a ,  w h e t h e r  i n  t h i s  c o u n t r y  o r  i n  I n d i a ,  t h e  p l e a s  a n d  a n s w e r s  o f  t h e  

“  G o v e r n m e n t  h a v e  s h o w n ,  w i t h  m o r e  o r  l e s s  p a r t i c u l a r i t y ,  t h e  n a t u r e  a n d  c h a r a c t e r  o f  

“  t h e  a c t s  c o m p l a i n e d  o f ,  a n d  t h e  g r o u n d s  o n  w h i c h ,  a s  b e i n g  p o l i t i c a l  a c t s  o f  t h e  

“  S o v e r e i g n  p o w e r ,  t h e y  w e r e  n o t  c o g n i z a b l e  b y  t h e  C o u r t s .  [ S e e  t h e  N a b o b  o f  

“ C a r n a t i c  v. E a s t  I n d i a  C o m p a n y  ( 1  V e s .  J u n .  3 8 8 )  ; E x - R a j a h  o f  C o o r g  v. E a s t  

u  I n d i a  C o m p a n y  ( 2 9  B e a v .  3 0 0 )  ; R a j a h  S a l i g  R a m  v. S e c r e t a r y  o f  S t a t e  f o r  I n d i a  

“  ( L a w  R e p . ,  I n d .  A p p . ,  S u p .  V o l . ,  p .  1 1 9 ) ,  i n  w h i c h  j u d g m e n t  w a s  g i v e n  b y  t h i s  c o m -  

u mittee on the 27th of August, 1872.]



N o n e  o f  t h e s e  c a s e s  h e l p  t h e  p r e s e n t  p l e a .  O n  t h e  c o n t r a r y ,  i t  a p p e a r s  f r o m  

“ t h e m  n o t ^ o n l y  t h a t  t h e  f a c t s  w e r e  l a i d  b e f o r e  t h e  C o u r t s ,  h u t  t h a t  t h e  C o u r t s  e n t e r -  

“  t a i n e d  j u r i s d i c t i o n  t o  i n q u i r e  i n t o  t h e  n a t u r e  o f  t h e  a c t s  c o m p l a i n e d  o f ;  a n d  i t  w a s  o n l y  

“  w h e n  i t  w a s  e s t a b l i s h e d  t h a t  t h e y  h a d  t h e  c h a r a c t e r  o f  p o l i t i c a l  a c t s  o f  S t a t e  t h a t  

“ i t  w a s  d e c i d e d  t h e y  c o u l d  n o t  t a k e  f u r t h e r  c o g n i z a n c e  o f  t h e m .  I t  i s  t o  b e  o b s e r v e d  

t h a t  t h e  s o v e i e i g n  a u t h o i i t y  c o n f e r r e d  u p o n  t h e  E a s t  I n d i a  C o m p a n y  a p p e a r s  i n  

“ A c t s  o f  P a r l i a m e n t ,  a n d ,  t h e r e f o r e ,  w i t h o u t  b e i n g  p l e a d e d ,  t h e  C o u r t s  w o u l d  h a v e  
“ j u d i c i a l  n o t i c e  o f  i t .

“  C o m i n g  t o  t h e  p r e s e n t  p l e a ,  w e  f i n d  t h a t  a f t e r  s t a t i n g  t h a t  t h e  d e f e n d a n t  w a s  

“  C a p t a i n - G e n e r a l  a n d  G o v e r n o r - i n - C h i e f  o f  t h e  I s l a n d  o f  J a m a i c a ,  t h e  o n l y  a v e r m e n t s  

“  i n  i t  a r e  t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  d o n e  b y  h i m  a s  G o v e r n o r  o f  t h e  i s l a n d  

“  a n d  i n  t h e  e x e r c i s e  o f  h i s  r e a s o n a b l e  d i s c r e t i o n  a s  s u c h ,  a n d  a s  a c t s  o f  S t a t e .  T h e r e  

“  i s  110 a t t e m p t  t o  s h o w  t h e  o c c a s i o n  o n  w h i c h  t h e  s e i z u r e  o f  t h e  p l a i n t i f f ’s  s h i p  w a s  

“ m a d e ,  n o r  t h e  g r o u n d s  011 w h i c h  t h a t  s e i z u r e ,  w h i c h  i s  n o t  i n  i t s e l f  o f  t h e  n a t u r e  o f  

“  a n  a c t  o f  S t a t e ,  b e c a m e  a n d  w a s  s u c h  a n  a c t .  T h e  p l e a  d o e s  n o t  a v e r ,  e v e n  g e n e r a l l y ,  

“  t h a t  t h e  s e i z u r e  w a s  a n  a c t  w h i c h  t h e  d e f e n d a n t  w a s  e m p o w e r e d  t o  d o  a s  G o v e r n o r ,  
“  n o r  e v e n  t h a t  i t  w a s  a n  a c t  o f  S t a t e . ”  A n d  s o  o n .

T h a t  i s  t h e  c a s e  o f  M u s g r a v e  v. P u l i d o ,  a n d  i t  d i s t i n c t l y  s h o w s  t h a t  t h e  f a c t s  

m u s t  b e  s e t  o u t ,  a n d  t h a t  a s  s o o n  a s  t h e  a c t s  s t a t e d  s a t i s f y  t h e  C o u r t  t h a t  t h e y  a r e  a c t s  

o f  S t a t e  p o l i c y ,  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  i s  d o n e .  I n  B u r o n  v. D e n m a n " t h e  s a m e  

p r i n c i p l e  i s  l a i d  d o w n .  I n  t h a t  c a s e  C a p t a i n  D e n m a n  w a s  o n  t h e  c o a s t  o f  A f r i c a ,  w i t h  

i n s t r u c t i o n s  t o  s u p p r e s s  t h e  s l a v e - t r a d e ,  a n d  h e  w a s  r e q u e s t e d  b y  a  n e i g h b o u r i n g  

p o t e n t a t e  t o  r e s c u e  t w o  B r i t i s h  s u b j e c t s  f r o m  s l a v e r y .  H e  d i d  s o ,  a n d  s e i z e d  a  b a r r a -  

c o o n ,  t h e  p r o p e r t y  o f  M r .  B u r o n ,  a  S p a n i s h  s l a v e - o w n e r .  I t  w a s  c o n t e n d e d  t h a t  C a p t a i n  

D e n m a n  a c t e d  w h o l l y  w i t h o u t  a u t h o r i t y ,  a n d  i t  w a s  a n  u t t e r l y  i l l e g a l  a c t .  I t  w a s  h e l d  

i n  W e s t m i n s t e r  t h a t  t h e  p l a i n t i f f  w a s  e n t i t l e d  t o  r e c o v e r ,  b e c a u s e  i t  w a s  s h o w n  t h a t ,  

a c c o r d i n g  t o  t h e  l a w  o f  S p a i n ,  M r .  B u r o n  w a s  c a r r y i n g  o n  a  l e g a l  t r a d e  i n  s l a v e s  a t  

t h e  t i m e  o f  t h e  s e i z u r e .  T h e  f o l l o w i n g  i s  t h e  j u d g m e n t :—

H a v i n g  m a d e  a  d i r e c t i o n  w i t h  r e s p e c t  t o  t h e  i s s u e  i n  t h e  c a s e ,  h i s  L o r d s h i p  s a y s :— •

“  T h e s e  p r o p o s i t i o n s  b e i n g  c l e a r ,  a  q u e s t i o n  a r i s e s ,  w h e t h e r  t h e  p l a i n t i f f  c a n  

“  m a i n t a i n  t h i s  a c t i o n  f o r  t a k i n g  a w a y  h i s  s l a v e s .  I t  i s  n o t  n e c e s s a r y  t o  d e c i d e  w h e t h e r ,  

“  i f  h e  h a d  b e e n  s i m p l y  i n  t h e  a c t u a l  p o s s e s s i o n  o f  t h e  s l a v e s ,  u s i n g  t h e m  a s  s l a v e s ,  

“  h e  c o u l d  h a v e  r e c o v e r e d  a g a i n s t  a n y  p e r s o n  w h o  t o o k  t h e m  a w a y  : o n  t h a t  p o i n t  

“  i t  i s  n o t  n e c e s s a r y  t o  g i v e  a n  o p i n i o n ,  b e c a u s e ,  a c c o r d i n g  t o  t h e  e v i d e n c e  o n  b o t h  

“  s i d e s ,  h e  w a s  l i v i n g  a t  G a l l i n a s ,  w h e r e  i t  w a s  l a w f u l  t o  p o s s e s s  s l a v e s .  I t  i s  c o n -  

“  t e n d e d  t h a t ,  b y  t h e  l a w  o f  S p a i n ,  t h e  p l a i n t i f f  c a n n o t  p o s s e s s  a  p r o p e r t y  i n  s l a v e s  

“  f o r  t h e  p u r p o s e  o f  e x p o r t i n g  t h e m ,  as slaves, t o  t h e  W e s t  I n d i e s .  H o w e v e r ,  t h e r e  i s  

“  n o  e v i d e n c e  o f  s u c h  l a w ,  a n d  w e  a r e  a l l  t h e r e f o r e  o f  o p i n i o n  t h a t  t h e  s e c o n d  a n d  

“  f o u r t e e n t h  i s s u e s ,  b o t h  a s  t o  t h e  s l a v e s  a n d  t h e  g o o d s ,  m u s t  b e  f o u n d  f o r  t h e  p l a i n t i f f . ”  

T h a t  i s  t o  s a y ,  t h a t  a  f o r e i g n e r  w a s  e n t i t l e d  t o  s u e  f o r  s o m e t h i n g  d o n e  o u t s i d e  t h e  

j u r i s d i c t i o n  o f  t h e  S o v e r e i g n — f o r  t r e s p a s s ,  a g a i n s t  C a p t a i n  D e n m a n .  “  B u t , ”  h i s  

L o r d s h i p  g o e s  o n ,  “  t h e  p r i n c i p a l  q u e s t i o n  i s  w h e t h e r  t h e  c o n d u c t  o f  t h e  d e f e n d a n t  i n  

“  i n  c a r r y i n g  a w a y  t h e  s l a v e s ,  a n d  c o m m i t t i n g  t h e  o t h e r  a l l e g e d  t r e s p a s s ,  c a n  b e  

“ j u s t i f i e d  a s  a n  a c t  o f  S t a t e ,  d o n e  b y  t h e  a u t h o r i t y  o f  t h e  C r o w n . ”  O f  c o u r s e  h e  

h a d  n o t  t h e  a u t h o r i t y ,  b u t  h i s  a c t s  w e r e  r a t i f i e d .  “  I t  i s  n o t  c o n t e n d e d  t h a t  t h e r e  w a s  

“  a n y  p r e v i o u s  a u t h o r i t y .  I f  t h e  d e f e n d a n t  h a d  m e r e l y  i n s t r u c t i o n s  a c c o r d i n g  t o  t h e  

“  t e r m s  o f  t h e  t r e a t y  s e t  o u t  i n  t h e  A c t  o f  P a r l i a m e n t ,  t h o s e  i n s t r u c t i o n s  w o u l d  o n l y  

“  h a v e  e x t e n d e d  t o  t h e  s t o p p i n g  o f  s h i p s  011 t h e  h i g h  s e a s ,  w i t h i n  t h e  l i m i t s  a g r e e d  t o  

“  b y  t h e  t r e a t y  w i t h  t h e  S p a n i s h  C r o w n .  T h e r e f o r e  t h e  j u s t i f i c a t i o n  o f  t h e  d e f e n d a n t  

“  d e p e n d s  u p o n  t h e  s u b s e q u e n t  r a t i f i c a t i o n  o f  h i s  a c t s . ”  H a v i n g  d e a l t  w i t h  t h e i r  

r a t i f i c a t i o n  h i s  L o r d s h i p  g o e s  o n — “  I f  a n  i n d i v i d u a l  r a t i f i e s  a n  a c t  d o n e  011 h i s  b e h a l f ,

“  t h e  n a t u r e  o f  t h e  a c t  r e m a i n s  u n c h a n g e d ,  i t  i s  s t i l l  a  m e r e  t r e s p a s s ,  a n d  t h e  p a r t y  

“ i n j u r e d  h a s  h i s  o p t i o n  t o  s u e  e i t h e r ;  i f  t h e  C r o w n  r a t i f i e s  a n  a c t  t h e  c h a r a c t e r  o f  

“  t h e  a c t  b e c o m e s  a l t e r e d ,  f o r  t h e  r a t i f i c a t i o n  d o e s  n o t  g i v e  t h e  p a r t y  i n j u r e d  t h e  

“  d o u b l e  o p t i o n  o f  b r i n g i n g  h i s  a c t i o n  a g a i n s t  t h e  a g e n t  w h o  c o m m i t t e d  t h e  t r e s p a s s  

“  o r  t h e  p r i n c i p a l  w h o  r a t i f i e d  i t ,  b u t  a  r e m e d y  a g a i n s t  t h e  C r o w n  o n l y  ( s u c h  a s  i t  i s ) ,

“  a n d  a c t u a l l y  e x e m p t s  f r o m  a l l  l i a b i l i t y  t h e  p e r s o n  w h o  c o m m i t s  t h e  t r e s p a s s . ”  T h e r e 

f o r e  h i s  L o r d s h i p  s a y s  t h a t  i f  t h e  j u r y  w e r e  s a t i s f i e d  t h a t  t h e  a c t s  o f  C a p t a i n  D e n m a n  

w e r e  r a t i f i e d ,  a n d  t h e y  w e r e  o n l y  r a t i f i e d  t h r o u g h  t h e  l e t t e r  o f  L o r d  P a l m e r s t o n ’s  

s e c r e t a r y ,  a p p r o v i n g  o f  C a p t a i n  D e n m a n ’s  a c t  t h a t  w a s  e q u i v a l e n t  t o  a  p r e v i o u s  a c t  

b y  H e r  M a j e s t y ,  a n d  t h e  a c t s  w e r e  a c t s  o f  S t a t e  p o l i c y ,  a n d  completely ousted the 
j u r i s d i c t i o n  o f  the C o u r t .



Mr. Justice Holroyd.— A ll these cases about acts of State apply to wrongs 
which have been inflicted on aliens not resident within the United Kingdom.

Mr. Smyth.— I suppose a case inside of England would scarcely arise.
Mr. Justice Holroyd.— Is there no case where an act was done within the 

jurisdiction of the offending country ?
Mr. Smyth.— There is this case of Pulido v. Musgrave.
The Chief Justice.—Is that the only case?
Mr. Smyth.—In no case can we find the distinction drawn, and I submit there 

is 110 difference when you come to deal with acts of State whether the person is within 
the jurisdiction or out of it. •

In the case of Buron v. Denman, Baron Parke, in charging the jury, said— “ I 
44 should observe that the Court are of opinion that it is not necessary for the defendant 
u to prove the pleas which expressly state the authority of the Crown; for if this act, 
“ by adoption, becomes the act of the Crown, the seizure of the slaves and goods by the 
“ defendant is a seizure by the Crown, and an act of State for which the defendant is 
44 irresponsible and therefore entitled to a verdict on plea of 4 not guilty.’ ” In the case 
of Phillips v. Eyre, 6 Queen’s Bench, commencing page 1, Mr. Eyre was sued for 
acts done by him as Governor of Jamaica during the time of the so-called rebellion in 
Jamaica. After the rebellion was quelled, the local Legislature passed an Act of 
Indemnity, which was pleaded in the case, and it was contended that that act was not 
a sufficient answer as being an act of State. It was held that it was a sufficient answer.
I desire to call attention to the case on account of a passage which occurs in Mr. Justice 
W illes’s judgment. He says at the close of his judgment— 44 We have thus discussed 
44 the validity of the defence upon the only question argued by counsel, touching the effect 
44 of the colonial Act, but we are not to be understood as thereby intimating any opinion 
44 that the plea might not be sustained upon more general grounds as showing that the 
u acts complained of were incident to the enforcement of martial law. It is, however,
44 u n n e c e s s a r y  t o  d i s c u s s  t h i s  f u r t h e r  q u e s t i o n ,  b e c a u s e  w e  a r e  o f  o p i n i o n  w i t h  t h e  

44 C o u r t  b e l o w  t h a t  t h e  c o l o n i a l  A c t  o f  I n d e m n i t y ,  e v e n  u p o n  t h e  a s s u m p t i o n  t h a t  t h e  

u  a c t s  c o m p l a i n e d  o f  w e r e  o r i g i n a l l y  a c t i o n a b l e ,  f u r n i s h e s  a n  a n s w e r  t o  t h e  a c t i o n ,  

h i s  L o r d s h i p  s a y s  t h a t  t h e y  o n l y  d e c i d e d  o n  t h e  g r o u n d  o f  i n d e m n i t y  a c t s ,  b e c a u s e  t h a t  

w a s  t h e  o n l y  q u e s t i o n  b e f o r e  t h e m .  B u t  w e  w i s h  i t  t o  b e  u n d e r s t o o d  t h a t  t h e  C o u r t  

d i d  n o t  t h e r e b y  i n t i m a t e  a n y  o p i n i o n  t h a t  t h e  d e f e n c e  m i g h t  n o t  b e  s u s t a i n e d  o n  m o r e  

g e n e r a l  g r o u n d s  I n  o t h e r  w o r d s  t h a t  t h e  a c t s  w e r e  a c t s  o f  S t a t e  p o l i c y ,  a n d  t h a t  

a n  A c t  o f  I n d e m n i t y  w a s  n o t  r e q u i r e d .  W i t h  r e s p e c t  t o  t h e  p o w e r s  o f  l o c a l  l e g i s l a t o r s ,  

H i s  L o r d s h i p ,  a t  p a g e  1 9 ,  s a y s — 44 I t  i s  c e r t a i n  t h a t  t h e  C r o w n  h a s ,  i n  n u m e r o u s  

44 i n s t a n c e s ,  g r a n t e d  c h a r t e r s  u n d e r  w h i c h  H o u s e s  o f  A s s e m b l y  a n d  L e g i s l a t i v e  C o u n c i l s  

44 h a v e  b e e n  e s t a b l i s h e d  f o r  t h e  g o v e r n m e n t  o f  c o l o n i e s ,   ̂w h e t h e r  c o n q u e r e d  o r  

44 s e t t l e d ,  a n d  t h a t  s u c h  C o u n c i l s  a n d  A s s e m b l i e s  h a v e ,  f r o m  t i m e  t o  t i m e ,  m a d e  l a w s  

u s u i t e d  t o  t h e  4 e m e r g e n c i e s  o f  t h e  c o l o n y , ’ w h i c h ,  o f  c o u r s e ,  i n c l u d e  a l l  m e a s u r e s  

44 n e c e s s a r y  f o r  t h e  c o n s e r v a t i o n  o f  p e a c e ,  o r d e r ,  a n d  a l l e g i a n c e  t h e r e i n .  I n  e f f e c t ,  t h e  

44 i n h a b i t a n t s  h a v e  b e e n  a l l o w e d  t o  r e s e r v e  t h e  p o w e r  o f  s e l f - g o v e r n m e n t ,  t h r o u g h  t h e i r  

44 r e p r e s e n t a t i v e s  i n  t h e  c o l o n y ,  s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  C r o w n  a n d  t h e  c o n t r o l  o f  

44 t h e  I m p e r i a l  l e g i s l a t u r e .  B e c k f o r d  v. W a d e  ( 1 7  V e s .  8 7 )  i n  w h i c h  t h e  L i m i t a t i o n  A c t  

44 o f  J a m a i c a  w ra s  h e l d  t o  b a r  t h e  t i t l e ,  a n d  n o t  m e r e l y  t h e  r e m e d y ,  i s  o n e  o f  m a n y  

44 i n s t a n c e s  i n  w f l i i c h  t h e  f o r c e  o f  s u c h  l e g i s l a t i o n  h a s  b e e n  r e c o g n i s e d  h e r e ,  a n d  i t s  

44 l a w f u l n e s s  w a s  t a k e n  f o r  g r a n t e d  b y  L o r d  W e n s l e y d a l e  i n  t h e  l e a d i n g  c a s e  o f  K i e l l y  

44 v. C a r s o n  ( 4  M o o .  B . C .  a t  p .  8 4 ) ,  i n  a  j u d g m e n t  o f  t h e  w e i g h t i e s t  a u t h o r i t y ,  d e l i v e r e d  

44 a f t e r  t w o  a r g u m e n t s ,  t h e  s e c o n d  o f  w h i c h  t o o k  p l a c e  b e f o r e  e l e v e n  m e m b e r s  o f  t h e  

44 j u d i c i a l  c o m m i t t e e ,  c o m p r i s i n g ,  b e s i d e s  L o r d  W e n s l e y d a l e  h i m s e l f ,  L o r d  L y n d h u r s t ,  

44 L o r d  B r o u g h a m ,  L o r d  C o t t e n h a m ,  L o r d  C a m p b e l l ,  L o r d  C h i e f  J u s t i c e  T i n  d a l ,  a n d  D r .  

44 L u s h i n g t o n .  I n  t h a t  j u d g m e n t  L o r d  W e n s l e y d a l e ,  a f t e r  o b s e r v i n g  t h a t  N e w f o u n d l a n d  

44 w a s  a  s e t t l e d ,  n o t  a  c o n q u e r e d  c o l o n y ,  a d d e d — 4 T o  s u c h  a  c o l o n y  t h e r e  i s  n o  d o u b t  

44 4 t h a t  t h e  s e t t l e r s  f r o m  m o t h e r  c o u n t r y  c a r r i e d  w i t h  t h e m  s u c h  p o r t i o n  o f  i t s  c o m m o n  

4 4 4 a n d  s t a t u t e  l a w  a s  w a s  a p p l i c a b l e  t o  t h e i r  n e w  s i t u a t i o n ,  a n d  a l s o  t h e  r i g h t s  a n d  

44 4 i m m u n i t i e s  o f  B r i t i s h  s u b j e c t s .  T h e i r  d e s c e n d a n t s  h a v e ,  o n  t h e  o n e  h a n d ,  t h e  s a m e  

4 4 4 l a w s  a n d  t h e  s a m e  r i g h t s ,  u n l e s s  t h e y  h a v e  b e e n  a l t e r e d  b y  P a r l i a m e n t ; a n d  o n  t h e  

44 4 o t h e r  h a n d  t h e  C r o w n  p o s s e s s e s  t h e  s a m e  p r e r o g a t i v e  a n d  t h e  s a m e  p o w e r s  o f  

44 4 g o v e r n m e n t  t h a t  i t  d o e s  o v e r  i t s  o t h e r  s u b j e c t s ;  n o r  h a s  i t  b e e n  d i s p u t e d ^ i n  t h e  

44 4 a r g u m e n t  b e f o r e  u s ,  a n d  t h e r e f o r e  wTe  c o n s i d e r  i t  a s  c o n c e d e d ,  t h a t  t h e  S o v e r e i g n  h a d  

44 4 n o t  m e r e l y  t h e  r i g h t  o f  a p p o i n t i n g  s u c h  m a g i s t r a t e s  a n d  e s t a b l i s h i n g  s u c h  c o r p o r a -  

44 4 t i o n s  a n d  c o u r t s  o f  j u s t i c e  a s  h e  m i g h t  d o  b y  t h e  c o m m o n  l a w  a t  h o m e ,  b u t  a l s o  t h a t



“  ‘ o f  c r e a t i n g  a  l o c a l  L e g i s l a t i v e  A s s e m b l y ,  w i t h  a u t h o r i t y  s u b o r d i n a t e ,  i n d e e d ,  t o  t h a t  o f  

“  ‘ P a r l i a m e n t ,  b u t  s u p r e m e  w i t h i n  t h e  l i m i t s  o f  t h e  c o l o n y  f o r  t h e  g o v e r n m e n t  o f  i t s  
“  ‘ i n h a b i t a n t s . ’ ”

T h e  E a s t  I n d i a  C o m p a n y ,  u n d e r  i t s  c h a r t e r ,  h a d  a  quasi s o v e r e i g n  p o s i t i o n ,  a n d  

t h e  a c t s  o f  i t s  o f f i c e r s  i n  I n d i a  h a v e  b e e n  h e l d  t o  b e  a c t s  o f  S t a t e ,  a s  t h e  s a m e  a c t s  

d o n e  h e r e  b y  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  w o u l d  b e  h e l d  t o  b e  a c t s  o f  S t a t e ,  

a n d  w h e r e  t h e y  a r e  a c t s  o f  S t a t e  t h e  j u r i s d i c t i o n  o f  t h e  m u n i c i p a l  c o u r t s  t o  i n q u i r e  i n t o  

t h e m  i s  o u s t e d .  W e  h a v e  t h e  s a m e  r i g h t  u n d e r  o u r  C o n s t i t u t i o n  A c t  t o  m a k e  a c t s  o f  

S t a t e  a s  t h e  E a s t  I n d i a  C o m p a n y  h a d  u n d e r  i t s  c h a r t e r  a n d  A c t s  o f  P a r l i a m e n t .  I n  

a l l  t h e  E a s t  I n d i a  C o m p a n y ’s  c a s e s  t h e s e  a c t s  w e r e  a c t s  o f  S t a t e  p o l i c y .  A n d  

t h e  a c t s  d o n e  u n d e r  o u r  C o n s t i t u t i o n  A c t  a r e  e q u a l l y  s o v e r e i g n  a n d  s u p r e m e  a c t s ,  

a n d  t h e  m u n i c i p a l  c o u r t s  c a n n o t  i n q u i r e  i n t o  t h e m .  A n d  t h e r e  w a s  t h i s  d i f f e r e n c e  i n  

o u r  f a v o u r ,  t h a t  i n  s o m e  r e s p e c t s  o u r  p o w e r s  a r e  m u c h  l a r g e r  t h a n  t h e i r s  w e r e .  T h e  

c a s e  o f  t h e  R a j a h  o f  T a n j o r e  h a d  b e e n  r e f e r r e d  t o ,  r e p o r t e d  i n  1 3  M o o r e ’s  P r i v y  C o u n c i l  

c a s e s ,  p .  2 2 .  I n  t h a t  c a s e  t h e  R a j a h  o f  T a n j o r e  h a d  b e e n  a  s m a l l  i n d e p e n d e n t  p r i n c e ,  b u t  

f o r  a  g r e a t  m a n y  y e a r s  h e  w a s  p r a c t i c a l l y  d e p e n d e n t  011 t h e  E a s t  I n d i a  C o m p a n y .  A t  

h i s  d e a t h  o f f i c e r s  o f  t h e  C o m p a n y  s e i z e d  a l l  t h e  p r o p e r t y  o f  t h e  R a j a h — a n  i n d e p e n d e n t  

p r i n c e .  A s  h e  l e f t  110 h e i r  i t  w a s  s e i z e d  b y  t h e  C o m p a n y  a s  a  c o n q u e s t .  O n e  o f  h i s  

w i d o w s  s u e d  f o r  r e s t i t u t i o n  o f  s o  m u c h  o f  t h e  p r o p e r t y  a s  d i d  n o t  b e l o n g  t o  t h e  S t a t e  

— f o r  r e s t i t u t i o n  o f  t h e  R a j a h ’s  p r i v a t e  p r o p e r t y .  T h e  C o u r t  b e l o w  ( a t  M a d r a s )  h e l d  

t h a t  i t  w a s  a  h a r s h  a n d  t y r a n n i c a l  a c t  f o r  t h e  C o m p a n y ’s  o f f i c e r s  t o  s e i z e  p r o p e r t y  

w h i c h  c o u l d  n o t  b e  s a i d  t o  b e  t h e  p r o p e r t y  o f  t h e  R a j ,  a n d  g a v e  j u d g m e n t  f o r  t h e  

p e t i t i o n e r .  T h e  c a s e  w e n t  h o m e  t o  t h e  P r i v y  C o u n c i l ,  a n d  i t  w a s  h e l d  t h a t ,  t h o u g h  h e  

w a s  a  d e p e n d e n t  o n  t h e  C o m p a n y ,  t h e  s e i z u r e  w a s  a n  i n d e p e n d e n t  a c t  o f  S t a t e  p o l i c y  

b y  t h e  C o m p a n y ’s  o f f i c e r s ,  a n d  t h a t  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t s  w a s  o u s t e d .  T h e  

A t t o r n e y  - G e n e r a l  o f  t h e  d a y  d e n o u n c e d  t h e  c o n d u c t  o f  t h e  C o m p a n y ,  b u t  t h i s  i s  w h a t  

L o r d  K i n g s d o w n  s a i d  o f  t h e  c a s e : —

“ T h i s  i s  a n  a p p e a l  f r o m  a  d e c r e e  o f  t h e  e q u i t y  s i d e  o f  t h e  S u p r e m e  C o u r t  o f  

“  J u d i c a t u r e  a t  M a d r a s ,  b y  w h i c h  i t  w a s  d e c l a r e d  t h a t  t h e  r e s p o n d e n t ,  t h e  p l a i n t i f f  i n  

“  t h e  s u i t  b e l o w ,  a s  t h e  e l d e s t  w i d o w  o f  S c v a j e e ,  l a t e  R a j a h  o f  T a n j o r e ,  w h o  h a d  d i e d  

“  i n t e s t a t e ,  w a s  e n t i t l e d  t o  i n h e r i t  a n d  p o s s e s s ,  a s  h i s  h e i r  a n d  l e g a l  r e p r e s e n t a t i v e ,  h i s  

“  p r i v a t e  a n d  p a r t i c u l a r  e s t a t e  a n d  e f f e c t s ,  r e a l  a n d  p e r s o n a l ,  l e f t  b y  h i m  a t  t h e  t i m e  o f  h i s  

“  d e a t h ,  s u b j e c t  t o  t h e  p a y m e n t  a n d  s a t i s f a c t i o n  t h e r e o u t  o f  t h e  p r e s e n t  d e b t s ,  i f  a n y ,  o f  

“  S e v a j e e ,  a n d  t o  a n y  l e g a l  c l a i m s  a n d  d e m a n d s  t h a t  m i g h t  e x i s t  a g a i n s t  s u c h  p r i v a t e  

“  a n d  p a r t i c u l a r  e s t a t e  a n d  e f f e c t s ; a n d  t h e  C o u r t  d e c l a r e d  t h a t  t h e  d e f e n d a n t s ,  t h e  

“  E a s t  I n d i a  C o m p a n y ,  w e r e  t r u s t e e s  f o r  t h e  p l a i n t i f f ,  f o r  a n d  i n  r e s p e c t  o f  t h e  p r i v a t e  a n d  

u  p a r t i c u l a r  e s t a t e  a n d  e f f e c t s ,  r e a l  a n d  p e r s o n a l ,  l e f t  b y  S e v a j e e  a t  t h e  t i m e  o f  h i s  

“  d e a t h ,  a n d  p o s s e s s e d  b y  t h e m ,  t h e i r  o f f i c e r s ,  s e r v a n t s ,  a n d  a g e n t s ,  a s  i n  t h e  b i l l  m e n -  

“  t i o n e d .  T h e  d e c r e e  a l s o  p r o c e e d e d  t o  d i r e c t  v a r i o u s  a c c o u n t s  a n d  i n q u i r i e s  f o u n d e d  

“  u p o n  t h e s e  d e c l a r a t i o n s .  _ e .
“  I n  t h e  v e r y  a b l e  a r g u m e n t  a d d r e s s e d  t o  u s  a t  t h e  b a r ,  m a n y  o b j e c t i o n s  w e r e  

“  m a d e  b y  t h e  a p p e l l a n t ’s  c o u n s e l  t o  t h i s  d e c r e e  ; b u t  t h e  m a i n  p o i n t  t a k e n ,  a n d  t h a t  

“  o n  w h i c h  t h e i r  L o r d s h i p s  t h i n k  t h a t  t h e  c a s e  m u s t  b e  d e c i d e d ,  w a s  t h i s ,  t h a t  t h e  L a s t  

“  I n d i a  C o m p a n y ,  a s  t r u s t e e s  f o r  t h e  C r o w n ,  a n d  u n d e r  c e r t a i n  r e s t r i c t i o n s ,  a r e  e m -  

“  p o w e r e d  t o  a c t  a s  a  S o v e r e i g n  S t a t e  i n  t r a n s a c t i o n s  w i t h  o t h e r  S o v e r e i g n  S t a t e s  i n  

“ I n d i a ;  t h a t  t h e  R a j a h  o f  T a n j o r e  w a s  a n  i n d e p e n d e n t  S o v e r e i g n  i n  I n d i a ; t h a t  o n  h i s  

“  d e a t h ,  i n  t h e  y e a r  1 8 5 5 ,  t h e  E a s t  I n d i a  C o m p a n y ,  i n  t h e  e x e r c i s e _  o f  t h e i r  S o v e r e i g n  

“  p o w e r ,  t h o u g h t  f i t ,  f r o m  m o t i v e s  o f  S t a t e ,  t o  s e i z e  t h e  R a j  o f  T a n j o r e  a n d  t h e  w h o l e  

“ o f  t h e  p r o p e r t y  t h e  s u b j e c t  o f  t h i s  s u i t ,  a n d  d i d  s e i z e  i t  a c c o r d i n g l y ; a n d  t h a t  o v e r  

“ a n  a c t  s o  d o n e ,  w h e t h e r  r i g h t f u l l y  o r  w r o n g f u l l y ,  110 m u n i c i p a l  c o u r t  h a s  a n y  j u r i s -  

“  d i c t i o n .
“  T h e  g e n e r a l  p r i n c i p l e  o f  l a w  w a s  n o t ,  a s  i n d e e d  i t  c o u l d  n o t ,  w i t h  a n y  c o l o u r  

“  o f  r e a s o n ,  b e  d i s p u t e d .  T h e  t r a n s a c t i o n s  o f  i n d e p e n d e n t  S t a t e s  b e t w e e n  e a c h  o t h e i  

“  a r c  g o v e r n e d  b y  o t h e r  l a w s  t h a n  t h o s e  w h i c h  m u n i c i p a l  c o u r t s  a d m i n i s t e i  , s u c h  

“  c o u r t s  h a v e  n e i t h e r  t h e  m e a n s  o f  d e c i d i n g ' w h a t  i s  r i g h t ,  n o r  t h e  p o w e r  o f  e n f o i c i n g

“  a n y  d e c i s i o n  w h i c h  t h e y  m a y  m a k e .  .
“ But it was contended on the part of the respondent that this case did not tail

“  w i t h i n  t h e  p r i n c i p l e  f o r  t h e  f o l l o w i n g  r e a s o n s : —   ̂ . ,

“  F i r s t — B e c a u s e ,  a s  i t  w a s  s a i d ,  t h e  E a s t  I n d i a  C o m p a n y  d i d  n o t  s t a n d  111 t h e  

“ p o s i t i o n  o f  a n  i n d e p e n d e n t  S o v e r e i g n ;  t h a t  s u c h  p o w e r s  o f  S o v e r e i g n t y  a s  w e i e  

“  e x e r c i s e d  011 b e h a l f  o f  t h e  c o m p a n y  w e r e  v e s t e d ,  n o t  i n  t h e  c o m p a n y ,  b u t  i n  t h e  

“  G r o v e r  n o r - G e n e r a l  a n d  C o u n c i l  w h o  a r e  p r o t e c t e d  b y  l e g i s l a t i v e  e n a c t m e n t s  t o r  w h a t



“  t h e y  m a y  d o  i n  t h a t  c h a r a c t e r .  S e c o n d l y — T h a t  t h e  s e i z u r e  i n  t h i s  c a s e  d i d  n o t  t a k e  

“  p l a c e  b y  t h e  e x e r c i s e  o f  a  S o v e r e i g n  p o w e r  a g a i n s t  a n o t h e r  i n d e p e n d e n t  p o w e r ,  b u t  

“  w a s  a  m e r e  s u c c e s s i o n ,  b y  a n  a s s e r t e d  l e g a l  t i t l e ,  t o  p r o p e r t y  a l l e g e d  t o  h a v e  l a p s e d  

“  t o  t h e  c o m p a n y .  A n d ,  t h i r d l y ,  t h a t  t h e r e  i s  a  d i s t i n c t i o n  b e t w e e n  t h e  p u b l i c  a n d  

“  p r i v a t e  p r o p e r t y  o f  t h e  R a j a h ,  a n d  t h a t  t h e  c o m p a n y  n e v e r  i n t e n d e d  t o  e x e r c i s e  t h e i r  

“  S o v e r e i g n  p o w e r s  a s  t o  t h e  l a t t e r ,  w h a t e v e r  t h e y  m i g h t  d o  w i t h  r e s p e c t  t o  t h e  

“ f o r m e r ;  t h a t  t h e  c o m p a n y ,  t h e r e f o r e ,  a r e  i n  p o s s e s s i o n  o f  p r o p e r t y  b y  t h e  u n 

a u t h o r i z e d  a c t  o f  t l i e i r  o f f i c e r s ,  f o r  w h i c h  110 p r o t e c t i o n  c a n  b e  c l a i m e d  o n  t h e  g r o u n d s  

“  w h i c h  w o u l d  p r o t e c t  t h e  p u b l i c  p r o p e r t y  f r o m  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t .

“  O n  t h e  f i r s t  p o i n t  t h e i r  L o r d s h i p s  a r e  u n a b l e  t o  d i s c o v e r  a n y  r o o m  f o r  d o u b t .  

“  T h e  c a r e f u l  a n d  a b l e  r e v i e w  o f  t h e  s e v e r a l  c h a r t e r s  a n d  A c t s  o f  P a r l i a m e n t  b e a r i n g  

“ u p o n  t h e  s u b j e c t  w h i c h  t h e y  h a d  t h e  a d v a n t a g e  o f  h e a r i n g  a t  t h e  b a r ,  h a s  s a t i s f i e d  

“  t h e m  t h a t  t h e  l a w ,  a s  i t  s t o o d  i n  t h e  y e a r  1 8 3 9 ,  i s  a c c u r a t e l y  s t a t e d  i n  t h e  f o l l o w i n g  

“  p a s s a g e  i n  t h e  j u d g m e n t  o f  C h i e f  J u s t i c e  T i n d a l  i n  t h e  c a s e  o f  G i b s o n  v. T h e  E a s t  

“ I n d i a  C o m p a n y  ( 5  B i n g h .  1ST. C .  2 7 3 ) ,  i n  w h i c h ,  a f t e r  r e f e r r i n g  t o  v a r i o u s  l e g i s l a t i v e  

“  e n a c t m e n t s ,  h e  o b s e r v e s  t h a t  f r o m  t h e s e — 4 I t  i s  m a n i f e s t  t h a t  t h e  E a s t  I n d i a  C o m -  

“  ‘ p a n y  h a v e  b e e n  i n v e s t e d  w i t h  p o w e r s  a n d  p r i v i l e g e s  o f  a  t w o f o l d  n a t u r e ,  p e r f e c t l y  

“ ‘ d i s t i n c t  f r o m  e a c h  o t h e r ;  n a m e l y ,  p o w e r s  t o  c a r r y  o n  t r a d e  a s  m e r c h a n t s ,  a n d  

“  ‘ ( s u b j e c t  o n l y  t o  t h e  p r e r o g a t i v e  o f  t h e  C r o w n ,  t o  b e  e x e r c i s e d  b y  t h e  B o a r d  o f  

“  ‘ C o m m i s s i o n e r s  f o r  t h e  a f f a i r s  o f  I n d i a )  p o w e r  t o  a c q u i r e  a n d  r e t a i n  a n d  g o v e r n  

“  ‘ t e r r i t o r y ,  t o  r a i s e  a n d  m a i n t a i n  a r m e d  f o r c e s  b y  s e a  a n d  l a n d ,  a n d  t o  m a k e  p e a c e  

“  ‘ o r  w a r  w i t h  t h e  n a t i v e  p o w e r s  o f  I n d i a . ’

“  T h a t  a c t s  d o n e  i n  t h e  e x e c u t i o n  o f  t h e s e  S o v e r e i g n  p o w e r s  w e r e  n o t  s u b j e c t  t o  

“  t h e  c o n t r o l  o f  t h e  M u n i c i p a l  C o u r t s ,  e i t h e r  o f  I n d i a  o r  G r e a t  B r i t a i n ,  w a s  s u f f i c i e n t l y  

“  e s t a b l i s h e d  b y  t h e  c a s e s  o f  T h e  N a b o b  o f  A r c o t  v. T h e  E a s t  I n d i a  C o m p a n y ,  i n  t h e  

“ C o u r t  o f  C h a n c e r y  i n  t h e  y e a r  1 7 9 3 ;  a n d  T h e  E a s t  I n d i a  C o m p a n y  v, S y e d  A l l y ,  

“  b e f o r e  t h e  P r i v y  C o u n c i l  i n  1 8 2 7 .

“ T h e  s u b s e q u e n t  S t a t u t e  3 r d  a n d  4 t h  W i l l .  I V . ,  c .  8 5 ,  i n  n o  d e g r e e  d i m i n i s h e d  

“ t h e  a u t h o r i t y  o f  t h e  E a s t  I n d i a  C o m p a n y  t o  e x e r c i s e ,  o n  b e h a l f  o f  t h e  C r o w n  o f  G r e a t  

“ B r i t a i n ,  a n d  s u b j e c t  t o  t h e  c o n t r o l  t h e r e b y  p r o v i d e d ,  t h e s e  d e l e g a t e d  p o w e r s  o f  

“  s o v e r e i g n t y .

“  T h e  n e x t  q u e s t i o n  i s  w h a t  i s  t h e  r e a l  c h a r a c t e r  o f  t h e  a c t  d o n e  i n  t h i s  c a s e ?  

“ W a s  i t  a  s e i z u r e  b y  a r b i t r a r y  p o w e r ,  011 b e h a l f  o f  t h e  C r o w n  o f  G r e a t  B r i t a i n ,  o f  t h e  

“  d o m i n i o n s  a n d  p r o p e r t y  o f  a  n e i g h b o u r i n g  S t a t e ,  a n  a c t  n o t  a f f e c t i n g  t o  j u s t i f y  i t s e l f  

“  o n  g r o u n d s  o f  m u n i c i p a l  l a w  ?  o r  w a s  i t ,  i n  w h o l e  o r  i n  p a r t ,  a  p o s s e s s i o n  t a k e n  b y  

“  t h e  C r o w n  u n d e r  c o l o u r  o f  l e g a l  t i t l e  o f  t h e  p r o p e r t y  o f  t h e  l a t e  R a j a h  o f  T a n j o r e ,  i n  

“  t r u s t  f o r  t h o s e  w h o ,  b y  l a w ,  m i g h t  b e  e n t i t l e d  t o  i t  o n  t h e  d e a t h  o f  t h e  l a s t  p o s s e s s o r ?  

“ I f  i t  w e r e  t h e  l a t t e r ,  t h e  d e f e n c e  s e t  u p ,  o f  c o u r s e ,  h a s  n o  f o u n d a t i o n .

“  I t  i s  e x t r e m e l y  d i f f i c u l t  t o  d i s c o v e r  i n  t h e s e  p a p e r s  a n y  g r o u n d  o f  l e g a l  r i g h t ,  

“  o n  t h e  p a r t  o f  t h e  E a s t  I n d i a  C o m p a n y ,  o r  o f  t h e  C r o w n  o f  G r e a t  B r i t a i n ,  t o  t h e  

“ p o s s e s s i o n  o f  t h i s  R a j ,  o r  o f  a n y  p a r t  o f  t h e  p r o p e r t y  o f  t h e  R a j a h ,  o n  h i s  d e a t h ;  a n d ,  

“  i n d e e d ,  t h e  s e i z u r e  w a s  d e n o u n c e d  b y  t h e  A t t o r n e y - G e n e r a l  ( w h o ,  f r o m  c i r c u m s t a n c e s  

“  e x p l a i n e d  t o  u s  a t  t h e  h e a r i n g ,  a p p e a r e d  a s  c o u n s e l  f o r  t h e  r e s p o n d e n t ,  a n d  n o t  i n  

“ h i s  o f f i c i a l  c h a r a c t e r  f o r  t h e  a p p e l l a n t )  a s  a  m o s t  v i o l e n t  a n d  u n j u s t i f i a b l e  m e a s u r e .  

“  T h e  R a j a h  w a s  a n  i n d e p e n d e n t  S o v e r e i g n  o f  t e r r i t o r i e s  u n d o u b t e d l y  s m a l l ,  a n d  b o u n d  

“  b y  t r e a t i e s  t o  a  p o w e r f u l  n e i g h b o u r ,  w h i c h  l e f t  h i m ,  p r a c t i c a l l y ,  l i t t l e  p o w e r  o f  f r e e  

“ a c t i o n ;  b u t  h e  d i d  n o t  h o l d  h i s  t e r r i t o r y ,  s u c h  a s  i t  w a s ,  a s  a  f i e f  o f  t h e  B r i t i s h  

“ C r o w n ,  o r  o f  t h e  E a s t  I n d i a  C o m p a n y ;  n o r  d o e s  t h e r e  a p p e a r  t o  h a v e  b e e n  a n y  

“  p r e t e n c e  f o r  c l a i m i n g  i t ,  011 t h e  d e a t h  o f  t h e  R a j a h  w i t h o u t  a  s o n ,  b y  a n y  l e g a l  t i t l e ,  

“  e i t h e r  a s  a n  e s c h e a t ,  o r  a s  bona vacantia . I t  s h o u l d  s e e m ,  t h e r e f o r e ,  t h a t  t h e  p o s s e s -  

“  s i o n  c o u l d  h a r d l y  h a v e  b e e n  t a k e n  u p o n  a n y  s u c h  g r o u n d s .

“  A c c o r d i n g l y ,  t h e  d e f e n d a n t s ,  i n  t h e i r  a n s w e r ,  a l l e g e  t h a t  o n  t h e  d e a t h  o f  t h e  

“  l a t e  R a j a h  ‘ i t  w a s  d e t e r m i n e d  a s  a n  a c t  o f  S t a t e ,  b y  t h e  d e f e n d a n t s  a n d  t h e  B r i t i s h  

“  ‘ G o v e r n m e n t , ’ t h a t  t h e  R a j  a n d  d i g n i t y  o f  R a j a h  o f  T a n j o r e  w a s  e x t i n c t ,  a n d  t h a t  

“  t h e  S t a t e  o f  T a n j o r e  h a d  t h e r e u p o n  l a p s e d  t o  t h e  d e f e n d a n t s  i n  t r u s t  f o r  H e r  M a j e s t y ; 

“  a n d  i t  w a s  t h e r e u p o n  a l s o  d e t e r m i n e d  b y  t h e  d e f e n d a n t s ,  a s  a n  a c t  of S t a t e  a n d  

“  G o v e r n m e n t ,  t h a t  t h e  w h o l e  d o m i n i o n s  a n d  s o v e r e i g n t y  o f  t h e  S t a t e  o f  T a n j o r e ,  

“  t o g e t h e r  w i t h  t h e  p r o p e r t y  b e l o n g i n g  t h e r e t o ,  s h o u l d  b e  a s s u m e d  b y  t h e  d e f e n d a n t s  

“  i n  t r u s t  f o r  H e r  M a j e s t y  t h e  Q u e e n  a n d  s h o u l d  b e c o m e  p a r t  o f  t h e  B r i t i s h  t e r r i t o r i e s  

“  a n d  d o m i n i o n s  i n  I n d i a ,  i n  t r u s t  f o r  H e r  M a j e s t y .  T h e y  t h e n  a l l e g e  t h a t  t h e  w h o l e  

“  o f  t h e  p r o p e r t y  w h i c h  t h e y  h a v e  s e i z e d  h a s  b e e n  s e i z e d  b y  v i r t u e  o f .  t h e i r  S o v e r e i g n  

“ rights on behalf of H er Majesty, and insist that the Court has no jurisdiction to
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u inquire into the circumstances of the seizure, or its justice with respect to the whole 
“ or any part of the seizure.

u  T h e  f a c t s ,  a s  t h e y  a p p e a r  i n  e v i d e n c e ,  a r e  t h e s e : — I n  N o v e m b e r ,  1 8 5 5 ,  t h e  

“  R a j a h  d i e d .  T h e  G o v e r n m e n t  o f  M a d r a s ,  w i t h i n  w h i c h  p r e s i d e n c y  T a n j o r e  i s  

“  s i t u a t e d ,  c o m m u n i c a t e d  t h e  f a c t  o f  h i s  d e a t h  t o  t h e  G o v e r n o r - G e n e r a l  o f  I n d i a ,  a n d .  

“  t h i s  f a c t ,  w i t h  t h e  v i e w s  o f  t h e  G o v e r n m e n t  o f  M a d r a s  a n d  o f  t h e  G o v e r n o r - G e n e r a l  

“  i n  C o u n c i l  a s  t o  t h e  s t e p s  w h i c h  o u g h t  t o  b e  t a k e n  u p o n  h i s  d e a t h  i n  r e g a r d  t o  h i s  

“  d o m i n i o n  a n d  p r o p e r t y ,  w a s  c o m m u n i c a t e d  t o  t h e  C o u r t  o f  D i r e c t o r s  i n  E n g l a n d .

“  T h e  l e t t e r s  i n  w h i c h  t h e s e  v i e w s  w e r e  c o m m u n i c a t e d  a r c  n o t  f o u n d  a m o n g s t  

“  t h e  p a p e r s  b e f o r e  u s ; b u t  i t  a p p e a r s  f r o m  t h e  l e t t e r  o f  t h e  C o u r t  o f  D i r e c t o r s ,  d a t e d  

“ t h e  1 6 t l i  o f  A p r i l ,  1 8 5 6 ,  t h a t  t h e s e  G o v e r n m e n t s  w e r e  o f  o p i n i o n  t h a t  t h e  d i g n i t y  

“  o f  R a j a h  o f  T a n j o r e  w a s  e x t i n c t ,  a n d  t h a t  t h e y  h a d  t a k e n  p o s s e s s i o n  o r  w e r e  a b o u t  

“  t o  t a k e  p o s s e s s i o n  o f  t h e  d o m i n i o n s  a n d  p r o p e r t y  o f  t h e  R a j a h ,  a n d  i n t e n d e d  t o  d e a l  

“  w i t h  t h e m  i n  s u c h  m a n n e r  a s  a p p e a r e d  t o  t h e m  t o  b e  j u s t .

“  T h e  a n s w e r  o f  t h e  E a s t  I n d i a  C o m p a n y  i s  t o  t h e  f o l l o w i n g  e f f e c t :— A f t e r  a d v e r t -  

“  i n g  t o  a  s u g g e s t i o n  w h i c h  h a d  b e e n  m a d e ,  t o  r e c o g n i s e  o n e  o f  t h e  d a u g h t e r s  o f  t h e  

“  d e c e a s e d  R a j a h  a s  h i s  s u c c e s s o r ,  t h e y  s a y :— ‘ 3 .  B y  n o  l a w  o r  u s a g e ,  h o w e v e r ,  h a s  t h e  

“  d a u g h t e r  o f  a  H i n d o o  R a j a h  a n y  r i g h t  o f  s u c c e s s i o n  t o  t h e  R a j ,  a n d  i t  i s  e n t i r e l y  o u t  

“  o f  q u e s t i o n  t h a t  w e  s h o u l d  c r e a t e  s u c h  a  r i g h t  f o r  t h e  s o l e  p u r p o s e  o f  p e r p e t u a t i n g  

“ a  t i t u l a r  p r i n c i p a l i t y  a t  a  g r e a t  c o s t  t o  t h e  p u b l i c  r e v e n u e .  4 .  W e  a g r e e  i n  t h e  

“  u n a n i m o u s  o p i n i o n  o f  y o u r  G o v e r n m e n t  a n d  t h e  G o v e r n m e n t  o f  M a d r a s  t h a t  t h e  

“  d i g n i t y  o f  R a j a h  o f  T a n j o r e  i s  e x t i n c t .  5 .  I t  o n l y  r e m a i n s  t o  e x p r e s s  o u r  c o r d i a l  

“  a p p r o b a t i o n  o f  t h e  i n t e n t i o n s  y o u  e x p r e s s  o f  t r e a t i n g  t h e  w i d o w ,  d a u g h t e r s ,  a n d  d e p e n d -  

“  a n t s  o f  t h e  l a t e  R a j a h  w i t h  k i n d n e s s  a n d  l i b e r a l i t y .  W e  s h a l l ,  d o u b t l e s s ,  r e c e i v e  a t  

“  a n  e a r l y  p e r i o d  f r o m  y o u  o r  f r o m  t h e  M a d r a s  G o v e r n m e n t  a  r e p o r t  o f  a r r a n g e m e n t s  

“ m a d e  f o r  c a r r y i n g  t h e s e  i n t e n t i o n s  i n t o  e f f e c t .  6 .  T h e  R e s i d e n t  w a s  v e r y  p r o p e r l y  

“  d i r e c t e d  t o  c o n t i n u e  a l l  e x i s t i n g  a l l o w a n c e s  u n t i l  h e  c o u l d  r e p o r t  f u l l y  o n  t h e m  t o  

“ G o v e r n m e n t ;  b u t  t o  i n f o r m  t h e  r e c i p i e n t s  t h a t  G o v e r n m e n t  w e r e  n o t  t o  b e  c o n -  

“  s i d e r e d  a s  p l e d g e d  t o  t h e i r  c o n t i n u a n c e . ’
“  I t  s e e m s  o b v i o u s  f r o m  t h i s  l e t t e r  t h a t  t h e  E a s t  I n d i a  C o m p a n y  i n t e n d e d  t o  

“  t a k e  p o s s e s s i o n  o f  t h e  d o m i n i o n s  a n d  p r o p e r t y  o f  t h e  R a j a h  a s  a b s o l u t e  l o r d s  a n d  

“  o w n e r s  o f  i t ,  a n d  t o  t r e a t  a n y  c l a i m s  u p o n  i t  o f  h i s  w i d o w s ,  a n d  r e l a t i o n s ,  a n d  d e p e n -  

“  d a n t s  n o t  a s  r i g h t s  t o  b e  d e a l t  w i t h  u p o n  l e g a l  p r i n c i p l e s ,  b u t  a s  a p p e a l s  t o  t h e  c o n -  

“  s i d e r a t i o n  a n d  l i b e r a l i t y  o f  t h e  c o m p a n y .

“  T h e  f u r t h e r  p r o c e e d i n g s  w e r e  o f  t h e  s a m e  c h a r a c t e r .
“  O n  t h e  1 0 t h  o f  J u l y ,  1 8 5 6 ,  t h e  G o v e r n m e n t  o f  M a d r a s  w r o t e  t o  t h e  G o v e r n o r -  

“  G e n e r a l  i n  C o u n c i l ,  a n d  a f t e r  g i v i n g  a n  a c c o u n t  o f  d i f f e r e n t  p o r t i o n s  o f  t h e  p r o p e r t y  

“  o f  t h e  l a t e  R a j a h ,  a n d  p o i n t i n g  o u t  v a r i o u s  d i f f i c u l t i e s  a n d  q u e s t i o n s  w h i c h  m i g h t  

“  a r i s e  o u t  o f  i t ,  t h e y  s u g g e s t e d  t h a t  s o m e  p e r s o n  s h o u l d  b e  s p e c i a l l y  s e n t  a s  a  C o m -  

“ m i s s i o n e r  t o  T a n j o r e  w h o  s h o u l d  b e  ‘ d i r e c t e d  t o  i n v e s t i g a t e  a n d  r e p o r t  u p o n  t h e  

“  1 v a r i o u s  i m p o r t a n t  q u e s t i o n s  a b o v e  e n u m e r a t e d ,  a n d  a n y  o t h e r s  t h a t  m a y  h e r e a f t e r  

“ 4 o c c u r  t o  t h i s  G o v e r n m e n t  a s  d e m a n d i n g  i n q u i r y  i n  c o n n e x i o n  w i t h  t h e  g e n e r a l  

“  ‘ s u b j e c t . ’
“ B y  a  l e t t e r  o f  t h e  8 t h  o f  S e p t e m b e r ,  1 8 5 6 ,  t h e  G o v e r n o r  i n  C o u n c i l  a p p r o v e s  

“  o f  t h e  s u g g e s t i o n  o f  a p p o i n t i n g  a  C o m m i s s i o n e r  a n d  o f  t h e  s e l e c t i o n  o f  M r .  F o r b e s  f o r  

“  t h e  p u r p o s e .  H e  p o i n t s  o u t  c e r t a i n  m a t t e r s ; a m o n g s t  o t h e r s ,  t h e  a b o l i t i o n  o f  t h e  

“  R a j a h ’s  C o u r t s ,  w h i c h  h e  l e a v e s  t o  t h e  d i s p o s a l  o f  t h e  G o v e r n m e n t  o f  M a d r a s .  B u t  

“  t h e  m o d e  i n  w h i c h  i t  m a y  b e  p r o p o s e d  t o  d e a l  w i t h  t h e  R a j a h ’s  d e b t s  a n d  w i t h  t h e  

“  S t a t e  j e w e l s ,  l i b r a r y ,  a n d  a r m o u r y  s h o u l d  b e  r e p o r t e d  t o  t h e  G o v e r n m e n t  o f  I n d i a  

“ b e f o r e  a n y  m e a s u r e s  a r e  t a k e n ,  a s  a l s o  t h e  a p p o r t i o n m e n t  o f  p e n s i o n s  a n d  g r a t u i t i e s  t o  

“  t h e  f a m i l y  a n d  d e p e n d a n t s  o f  t h e  R a j a h .  U p o n  t h e  l a s t  p o i n t ,  i t  w i l l  b e  n e c e s s a r y  t o  

“  l a y  d o w n  r u l e s  b y  w h i c h  t h e  G o v e r n m e n t  o f  M a d r a s  s h o u l d  b e  g u i d e d .
“  M r .  F o r b e s  w a s  a c c o r d i n g l y  a p p o i n t e d  t o  d i s c h a r g e  t h i s  d u t y ,  a n d  w n t t e n  

“  i n s t r u c t i o n s  f o r  t h a t  p u r p o s e  w e r e  g i v e n  t o  h i m  b y  t h e  G o v e r n m e n t  o f  M a d r a s  o n  

“  t h e  2 5 t h  o f  S e p t e m b e r ,  1 8 5 6 .  H e  w a s  d i r e c t e d  n o t  t o  m a k e  a n y  g e n e r a l  a n n o u n c e -  

“  m e n t  o f  t h e  o r d e r s  o f  t h e  G o v e r n m e n t  o f  I n d i a ,  b u t  t o  p o s s e s s  t h e  D u r b a r  g e n e i a  y  

“  w i t h  t h e  p u r p o r t  o f  t h o s e  i n s t r u c t i o n s ,  i n f o r m i n g  t h e m  t h a t  i t  h a d  b e e n  d e c i d e d  b y  

“  t h e  H o m e  a u t h o r i t i e s  t h a t  t h e  R a j  o f  T a n j o r e  h a d  b e c o m e  e x t i n c t ,  b u  a  a  

“  l i b e r a l i t y  w o u l d  b e  s h o w n  t o  t h e  m e m b e r s  o f  t h e  f a m i l y ,  s e r v a n t s ,  a n d  e p e n  a n  s .  

“  H e  w a s  a l s o ,  s h o u l d  s u c h  c a u t i o n  a p p e a r  c a l l e d  f o r ,  t o  w a r n  t h e m  o f  t h e  c o n s e q u e n c e s  

“  t h a t  w o u l d  c e r t a i n l y  e n s u e  f r o m  a n y  f a c t i o u s  o p p o s i t i o n  t o  t h e  p o l i c y  t h a t  h a d  b e e n  

“  d e c i d e d  o n  i n  t h e  c a s e  o f  t h e  T a n j o r e  R a j .



44 I n  w l i a t  m a n n e r  M r .  F o r b e s  e x e c u t e d  t h e  p o w e r s  c o n f e r r e d  u p o n  h i m  a p p e a r s  

u  i n  h i s  e v i d e n c e  a n d  b y  t h e  d o c u m e n t s  p r o v e d  i n  t h e  c a u s e .

u  O n  t h e  2 9 t h  o f  S e p t e m b e r ,  3 8 5 6 ,  l i e  c a u s e d  a n  o r d e r  t o  h e  m a d e  o n  t h e  S i r k e l e ,

“  a n  o f f i c e r  o f  t h e  l a t e  R a j a h ,  d i r e c t i n g  h i m  t o  m a k e  o u t  a  l i s t  o f  t h e  p r o p e r t y  b e l o n g i n g  

“  t o  t h e  R a j .  N o  a t t e n t i o n  h a v i n g  b e e n  p a i d  t o  t h i s  o r d e r ,  M r .  F o r b e s  s o o n  a f t e r w a r d s  

“ w e n t  h i m s e l f  t o  T a n j o r e  a n d  t o o k  u p  h i s  a b o d e  a t  t h e  R e s i d e n c y ,  a n d  o n  t h e  1 7 t h  

“ o f  O c t o b e r ,  1 8 5 6 ,  s e n t  a  l e t t e r  t o  t h e  S i r k e l e ,  i n  w h i c h  h e  i n f o r m s  h i m  o f  h i s  i n t e n -  

“  t i o n  t o  t a k e  p o s s e s s i o n  o f  t h e  p u b l i c  p r o p e r t y  o f  t h e  S t a t e  f o r  t h e  B r i t i s h  G o v e r n m e n t  

“  a n d  t o  p l a c e  i t  i n  s a f e  k e e p i n g .  H e  i n f o r m s  t h e  S i r k e l e  t h a t  h e  i n t e n d s  t o  t a k e  

“  c h a r g e  o f  p u b l i c  p r o p e r t y  w i t h i n  t h e  f o r t  e a r l y  t h e  n e x t  m o r n i n g  a n d  t o  p l a c e  i t  i n  

“ c h a r g e  o f  a  d e t a c h m e n t  o f  B r i t i s h  t r o o p s ,  a n d  h e  r e q u e s t s  t h a t  t h e  S i r k e l e  w i l l  m e e t  

“  h i m  a t  t h e  c a s t  g a t e  o f  t h e  f o r t  a t  h a l f - p a s t  5  o ’c l o c k  i n  c o m p a n y  w i t h  t h e  M u r d e -  

“  s h u n s  o f  t h e  T a s l i a c k d e r a ,  t h e  a r s e n a l ,  a n d  t h e  v a r i o u s  o t h e r  d e p a r t m e n t s .

“  O n  t h e  f o l l o w i n g  m o r n i n g ,  a c c o r d i n g l y ,  t a k i n g  a d v a n t a g e ,  a s  l i e  s a y s ,  o f  t h e  

“ p r e s e n c e  o f  t h e  2 5 t h  R e g i m e n t  o f  I n f a n t r y ,  h e  g o e s  t o  t h e  p a l a c e .  H e  t a k e s  p o s s e s -  

“  s i o n  o f  t h e  p r o p e r t y  w h i c h  i s  f o u n d  i n  i t .  F i e  h a s  i t  p l a c e d  i n  r o o m s ,  s e a l e d  w i t h  h i s  

“  s e a l ,  a n d  s t a t i o n s  s e n t r i e s  a t  t h e  d i f f e r e n t  d o o r s .

“  I t  i s  c l e a r  f r o m  M r .  F o r b e s ’s  r e p o r t  t o  t h e  M a d r a s  G o v e r n m e n t  o f  w h a t  t o o k  

“  p l a c e  o n  t h e  o c c a s i o n ,  t h a t  t h o u g h  n o  r e s i s t a n c e  w a s  o f f e r e d  b y  t h e  f a m i l y  o f  t h e  

“ R a j a h  o r  t h e  i n h a b i t a n t s  o f  t h e  f o r t ,  t o  t h e  s e i z u r e  o f  t h e  R a j ,  a n d  o f  t h e  p a l a c e  a n d  

“  p r o p e r t y  o f  t h e  R a j a h ,  i t  w a s  r e g a r d e d  o n  b o t h  s i d e s  a s  a  m e r e  a c t  o f  p o w e r  n o t  

“  r e s i s t e d ,  b e c a u s e  r e s i s t a n c e  w o u l d  h a v e  b e e n  v a i n .  4 M u c h  s o r r o w , ’ h e  s a y s ,  4 w a s  

44 4 e x p r e s s e d ,  a n d  m u c h  g r i e f  w a s  s h o w n ;  b u t  a l l  s u b m i t t e d  a t  o n c e  t o  t h e  a u t h o r i t y  o f  

44 4 t h e  G o v e r n m e n t ,  a n d  p l a c e d  t h e m s e l v e s  i n  i t s  h a n d s . ’

44 I t  i s  b y  t h e s e  a c t s  o f  M r .  F o r b e s  t h a t  t h e  E a s t  I n d i a  C o m p a n y  i s  i n  p o s s e s 

s i o n  o f  w h a t e v e r  p r o p e r t y  i t  h o l d s  n o w  c l a i m e d  b y  t h e  r e s p o n d e n t .  T h e  a c t s  o f  

44 M r .  F o r b e s  w e r e  a p p r o v e d  b y  t h e  G o v e r n o r  o f  M a d r a s  b y  a  m i n u t e  d a t e d  t h e  

44 2 1 s t  o f  O c t o b e r ,  1 8 5 6 ;  a n d  t h e y  a r e  a d o p t e d  a n d  r a t i f i e d  b y  t h e  E a s t  I n d i a  C o m p a n y  

44 i n  t h e i r  a n s w e r  i n  t h i s  s u i t .
44 W h a t  p r o p e r t y  o f  t h e  R a j a h  w a s  w i t h i n  t h e  a u t h o r i t y  g i v e n  t o  M r .  F o r b e s  

44 a n d  w h a t  m a y  b e  t h e  c o n s e q u e n c e  o f  a n y  s e i z u r e  i n  e x c e s s  o f  t l i a t  a u t h o r i t y ,  w e  w i l l  

44 c o n s i d e r  u n d e r  t h e  n e x t  h e a d ;  b u t  t h a t  t h e  s e i z u r e  w a s  a n  e x e r c i s e  o f  S o v e r e i g n  

44 p o w e r ,  e f f e c t e d  a t  t h e  a r b i t r a r y  d i s c r e t i o n  o f  t h e  c o m p a n y  b y  t h e  a i d  o f  m i l i t a r y  f o r c e ,  

44 c a n  h a r d l y  a d m i t  o f  d o u b t .

44 B u t  t h e n  i t  w a s  c o n t e n d e d  t h a t  t h e r e  i s  a  d i s t i n c t i o n  b e t w e e n  t h e  p u b l i c  a n d  

44 p r i v a t e  p r o p e r t y  o f  a  F l i n d o o  S o v e r e i g n ,  a n d  t h a t  a l t h o u g h  d u r i n g  h i s  l i f e ,  i f  h e  b e  a n  

44 a b s o l u t e  m o n a r c h ,  h e  m a y  d i s p o s e  o f  a l l  a l i k e ,  y e t  o n  h i s  d e a t h  s o m e  p o r t i o n s  o f  h i s  

44 p r o p e r t y ,  t e r m e d  h i s  p r i v a t e  p r o p e r t y " ,  w i l l  g o  t o  o n e  s e t  o f  h e i r s ,  a n d  t h e  R a j  w i t h  

44 t h a t  p o r t i o n  o f  t h e  p r o p e r t y 7 w h i c h  i s  c a l l e d  p u b l i c  w i l l  g o  t o  t h e  s u c c e e d i n g  

44 R a j a h .
44 I t  i s  v e r y  p r o b a b l e  t h a t  t h i s  m a y  b e  s o  ; t h e  g e n e r a l  r u l e  o f  H i n d o o  i n h e r i -  

44 t a n c c  i s  p a r t i b i l i t y ; t h e  s u c c e s s i o n  o f  o n e  h e i r ,  a s  i n  t h e  c a s e  o f  a, R a j ,  i s  t h e  e x c e p t i o n .  

44 B u t  a s s u m i n g  t h i s ,  i f  t h e  C o m p a n y ,  i n  t h e  e x e r c i s e  o f  t h e i r  S o v e r e i g n  p o w e r ,  h a v e  

44 t h o u g h t  f i t  t o  s e i z e  t h e  w h o l e  p r o p e r t y  o f  t h e  l a t e  R a j a h ,  p r i v a t e  a s  w e l l  a s  p u b l i c ,  

44 d o e s  t h a t  c i r c u m s t a n c e  g i v e  a n y r j u r i s d i c t i o n  o v e r  t h e i r  a c t s  t o  t h e  C o u r t  a t  M a d r a s ?  

44 I f  t h e  C o u r t  c a n n o t  i n q u i r e  i n t o  t h e  a c t  a t  a l l ,  b e c a u s e  i t  i s  a n  a c t  o f  S t a t e ,  h o w  c a n  

44 i t  i n q u i r e  i n t o  a n y 7 p a r t  o f  i t ,  o r  a f f o r d  r e l i e f  o n  t h e  g r o u n d  t h a t  t h e  S o v e r e i g n  

44 p o w e r  h a s  b e e n  e x e r c i s e d  t o  a n  e x t e n t  w h i c h  m u n i c i p a l  l a w  w i l l  n o t  s a n c t i o n  ?

44 I t  i s  s a i d ,  h o w e v e r ,  t h a t  i t  w a s  n o t  t h e  i n t e n t i o n  o f  t h e  E a s t  I n d i a  C o m p a n y  

44 t h a t  t h e  p r i v a t e  p r o p e r t y  o f  t h e  R a j a l i  s h o u l d  b e  t h e  s u b j e c t  o f  s e i z u r e ,  a n d  i t  i s  

44 o b s e r v e d  i n  t h e  j u d g m e n t  o f  t h e  C o u r t  b e l o w  t h a t  t h e  l e t t e r  o f  M r .  F o r b e s  t o  t h e  

44 S i r k e l e  o f  t h e  1 7 t h  o f  O c t o b e r ,  1 8 5 6 ,  s h o w s  t h a t  l i e  k n e w  t h e r e  w a s  p r i v a t e  p r o p e r t y  

44 a m o n g s t  t h a t  t o  b e  s e i z e d  ; a n d  t h a t  h e  e x p r e s s l y  s t a t e s  t h a t  a l l  p r o p e r t y  t o  w h i c h  a  

44 c l a i m  c a n  b e  e s t a b l i s h e d  s h a l l  b e  r e s t o r e d  t o  i t s  o w n e r .  B u t  w h a t e v e r  m a y  b e  t h e  

44 m e a n i n g  o f  t h i s  l e t t e r ,  i t  a f f o r d s  n o  a r g u m e n t  i n  f a v o u r  o f  t h e  j u d g m e n t  o f  t h e  C o u r t ;  

44 b u t  r a t h e r  a n  a r g u m e n t  a g a i n s t  i t .  I t  s h o w s  t h a t  t h e  G o v e r n m e n t  i n t e n d e d  t o  s e i z e  

44 a l l  t h e  p r o p e r t y 7 w h i c h  a c t u a l l y  w a s  s e i z e d ,  w h e t h e r  p u b l i c  o r  p r i v a t e ,  s u b j e c t  t o  a n  

44 a s s u r a n c e  t h a t  a l l  w h i c h ,  u p o n  i n v e s t i g a t i o n ,  s h o u l d  b e  f o u n d  t o  h a v e  b e e n  i m p r o -  

44 p e r l y  s e i z e d ,  w o u l d  b e  r e s t o r e d .  B u t  e v e n  w i t h  r e s p e c t  t o  p r o p e r t y  n o t  b e l o n g i n g  

44 t o  t h e  R a j a l i ,  i t  i s  d i f f i c u l t  t o  s u p p o s e  t h a t  t h e  G o v e r n m e n t  i n t e n d e d  t o  g i v e  a  l e g a l  

44 r i g h t  o f  r e d r e s s  t o  t h o s e  w h o  m i g h t  t h i n k  t h e m s e l v e s  w r o n g e d ,  a n d  t o  s u b m i t  t h e  

44 c o n d u c t  o f  t h e i r  o f f i c e r s ,  i n  t h e  e x e c u t i o n  o f  a  p o l i t i c a l  m e a s u r e ,  t o  t h e  j u d g m e n t  o f



“  a  l e g a l  t r i b u n a l .  T h e y  i n t e n d e d  o n l y  t o  d e c l a r e  t h e  c o u r s e  w h i c h  a  s e n s e  o f  j u s t i c e  
“  a n d  h u m a n i t y  w o u l d  i n d u c e  t h e m  t o  a d o p t .

u  W i t h  r e s p e c t  t o  t h e  p r o p e r t y  o f  t h e  R a j a h ,  w h e t h e r  p u b l i c  o r  p r i v a t e ,  i t  i s  

u  c l e a r  t h a t  t h e  G o v e r n m e n t  i n t e n d e d  t o  s e i z e  t h e  w h o l e ,  f o r  t h e  p u r p o s e s  w h i c h  t h e y  

“  h a d  i n  v i e w  r e q u i r e d  t h e  a p p l i c a t i o n  o f  t h e  w h o l e .  T h e y  d e c l a r e d  t h e i r  i n t e n t i o n  

“  t o  m a k e  p r o v i s i o n  f o r  t h e  p a y m e n t  o f  h i s  d e b t s ,  f o r  t h e  p r o p e r  m a i n t e n a n c e  o f  h i s  

u  w i d o w s ,  h i s  d a u g h t e r s ,  h i s  r e l a t i o n s  a n d  d e p e n d a n t s ; b u t  t h e y  i n t e n d e d  t o  d o  t h i s  

“  a c c o r d i n g  t o  t h e i r  o w n  n o t i o n s  o f  w h a t  w a s  j u s t  a n d  r e a s o n a b l e ,  a n d  n o t  a c c o r d i n g  

“ t o  a n y  r u l e s  o f  l a w  t o  b e  e n f o r c e d  a g a i n s t  t h e m  b y  t h e i r  o w n  C o u r t s .  I n  t h e  l e t t e r  

“  a l r e a d y  r e f e r r e d  t o  o f  t h e  8 t l i  o f  S e p t e m b e r ,  1 8 5 6 ,  f r o m  t h e  s e c r e t a r y  o f  t h e  G o v e r n -  

“  m e n t  i n  I n d i a  t o  t h e  G o v e r n m e n t  o f  M a d r a s ,  i t  i s  d i s t i n c t l y  s t a t e d — ‘ T h e  r e l a t i o n s  

“ ‘ w h o m  t h e  R a j a h  o f  T a n j o r e  h a s  l e f t  a r e  i n  t h i s  p o s i t i o n :  t h e y  a r e  w i t h o u t  a n y  

“  ‘ r i g h t s  o f  i n h e r i t a n c e a n d  i t  t h e n  p r o c e e d s  t o  e n u m e r a t e  t h o s e  r e l a t i o n s  w h o  a r e  

“  t h u s  w i t h o u t  a n y  r i g h t s  o f  i n h e r i t a n c e ,  a n d  m e n t i o n s  a s  t h e  f i r s t  a m o n g  t h e m  t h e  

“  Q u e e n  D o w a g e r ,  t h e  r e s p o n d e n t  i n  t h i s  a p p e a l ; a n d  i t  p r o c e e d s  t o  s p e a k  o f  a l l  t h o s e  

“  r e l a t i o n s  a s  c l a i m a n t s  u p o n  t h e  c o n s i d e r a t i o n  o f  t h e  G o v e r n m e n t ,  a n d  t o  d e s c r i b e  i n  

“  w h a t  m a n n e r  t h o s e  c l a i m s  a r e  t o  b e  m e t .  H o w  i s  i t  p o s s i b l e ,  i n  t h e  f a c e  o f  t h i s  

“  d e c l a r a t i o n ,  t o  h o l d  t h a t  i t  w a s  t h e  i n t e n t i o n  o f  t h e  G o v e r n m e n t  t o  r e c o g n i s e  t h e  

“  r i g h t  o f  i n h e r i t a n c e  o f  t h e  r e s p o n d e n t ,  a n d  t o  e x c l u d e  f r o m  s e i z u r e ,  a n d  t o  s u b j e c t  t o  

“ p r o c e s s  o f  l a w ,  a n y  p o r t i o n  o f  t h e  p r o p e r t y  o f  t h e  d e c e a s e d  S o v e r e i g n ?  I f  t h e r e  

“  h a d  b e e n  a n y  d o u b t  u p o n  t h e  o r i g i n a l  i n t e n t i o n  o f  t h e  G o v e r n m e n t ,  i t  h a s  c l e a r l y  

“ r a t i f i e d  a n d  a d o p t e d  t h e  a c t s  o f  i t s  a g e n t ,  w h i c h ,  a c c o r d i n g  t o  t h e  p r i n c i p l e  o f  t h e  

“  d e c i s i o n  i n  B u r o n  v. D e n m a n ,  i s  e q u i v a l e n t  t o  a  p r e v i o u s  a u t h o r i t y .

“  T h e  r e s u l t ,  i n  t h e i r  L o r d s h i p s ’ o p i n i o n ,  i s  t h a t  t h e  p r o p e r t y  n o w  c l a i m e d  b y  t h e  

“  r e s p o n d e n t  h a s  b e e n  s e i z e d  b y  t h e  B r i t i s h  G o v e r n m e n t ,  a c t i n g  a s  a  S o v e r e i g n  p o w e r ,  

“  t h r o u g h  i t s  d e l e g a t e  t h e  E a s t  I n d i a  C o m p a n y  ; a n d  t h a t  t h e  a c t  s o  d o n e ,  w i t h  i t s  

“  c o n s e q u e n c e s ,  i s  a n  a c t  o f  S t a t e  o v e r  w h i c h  t h e  S u p r e m e  C o u r t  o f  M a d r a s  h a s  n o  

“ j u r i s d i c t i o n .
“  O f  t h e  p r o p r i e t y  o r  j u s t i c e  o f  t h a t  a c t  n e i t h e r  t h e  C o u r t  b e l o w  n o r  t h e  J u d i c i a l  

“  C o m m i t t e e  h a v e  t h e  m e a n s  o f  f o r m i n g ,  o r  t h e  r i g h t  o f  e x p r e s s i n g ,  i f  t h e y  h a d  f o r m e d ,  

“  a n y  o p i n i o n .  I t  m a y  h a v e  b e e n  j u s t  o r  u n j u s t ,  p o l i t i c  o r  i m p o l i t i c ,  b e n e f i c i a l  o r  i n 

j u r i o u s ,  t a k e n  a s  a  w h o l e ,  t o  t h o s e  w h o s e  i n t e r e s t s  a r e  a f f e c t e d .  T h e s e  a r e  c o n s i d e r 

a t i o n s  i n t o  w h i c h  t h e i r  L o r d s h i p s  c a n n o t  e n t e r .  I t  i s  s u f f i c i e n t  t o  s a y  t h a t ,  e v e n  i f  a  

“  w r o n g  h a s  b e e n  d o n e ,  i t  i s  a  w r o n g  f o r  w h i c h  n o  m u n i c i p a l  c o u r t  o f  j u s t i c e  c a n  a f f o r d  

“  a  r e m e d y .
“  T h e y  m u s t  a d v i s e  H e r  M a j e s t y  t o  r e v e r s e  t h e  d e c r e e  c o m p l a i n e d  o f ,  a n d  t o  

“ d i s m i s s  t h e  p l a i n t i f f ’s  b i l l ; b u t  t h e y  w i l l  r e c o m m e n d  t h a t  n o  c o s t s  s h o u l d  b e  g i v e n  o f  

“ t h e  p r o c e e d i n g s  e i t h e r  i n  t h e  C o u r t  b e l o w  o r  i n  t h i s  a p p e a l . ”

T h e r e  t h e  P r i v y  C o u n c i l  s a w  t h a t  i t  w a s  a  w r o n g  f o r  w h i c h  t h e r e  w a s  n o  

r e m e d y .  A l l  t h e  c a s e s  r e l a t i n g  t o  t h e  E a s t  I n d i a  C o m p a n y  w h i c h  w e r e  c o l l e c t e d  i n  

M u s g r a v e  v. P u l i d o  w e r e  o f  t h e  s a m e  c h a r a c t e r .  I n  s o m e  t h e y  w e r e  a c t s  o f  S t a t e ,  i n  

o t h e r s  t h e y  w e r e  n o t .  W h e r e  t h e y  w e r e  a c t s  o f  S t a t e  t h e  j u r i s d i c t i o n  o f  t h e  m u n i c i p a l  

c o u r t s  w a s  o u s t e d .
T h e n  c o m e s  t h e  q u e s t i o n  w h e t h e r  a  r e s p o n s i b l e  M i n i s t e r  h e r e  h a s  a  r i g h t ,  i n  

t h e  n a m e  o f  t h e  Q u e e n ,  t o  d o  t h i s  a c t ,  w h i c h  w e  a l l e g e  t o  b e  a n  a c t  o f  S t a t e  p o l i c y .  

M y  l e a r n e d  f r i e n d ,  D r .  M a d d e n ,  h a s  a r g u e d  i t  a s  a  m a t t e r  o f  t h e  Q u e e n ’s  p r e r o g a t i v e .  

H e  h a s  a r g u e d  t h a t  i f  t h a t  p r e r o g a t i v e  e v e r  e x i s t e d  i t  h a d  b e e n  a b a n d o n e d ,  b u t  a t  t h e  

c l o s e  o f  h i s  a r g u m e n t  h e  a d m i t t e d  t h a t  i t  h a d  b e e n  a c t e d  o n  f r o m  t i m e  t o  t i m e  w i t h i n  

t h e  l a s t  3 0 0  y e a r s .
D r .  M a d d e n . — N o ,  I  s a i d  i t  h a d  n o t  b e e n  e x e r c i s e d .
M r .  S m y t h . — Q u e e n  E l i z a b e t l i  t u r n e d  o u t  t h e  S p a n i s h  a m b a s s a d o r  A v i t h o u t  

r h y m e  o r  r e a s o n .
D r .  M a d d e n . — T h a t  w a s  t h e  c a s e  o f  a n  a m b a s s a d o r .  H e  i s  pro-res.
M r ,  S m y t h . —  S h e  t u r n e d  o u t  f o u r ,  s o m e  o f  A v h o m  w e r e  n o t  a m b a s s a d o r s .  T h e  

a c c o u n t  o f  i t  w i l l  b e  f o u n d  i n  t h e  l l t l i  v o l u m e  o f  F r o u d e ’s  H i s t o r y  o f  E n g l a n d .  Q u e e n  

E l i z a b e t h  a l s o  r e f u s e d  l i b e r t y  t o  t h e  Q u e e n  o f  S c o t s  t o  c o m e  t o  E n g l a n d  f o r  S t a t e

r e a s o n s .  # . . .  a  . •
D r .  M a d d e n . — S o v e r e i g n  c a n n o t  c o m e  i n t o  t h e  d o m i n i o n  o f  a n o t h e r  S o v e i e i g n

f o r  m a n y  r e a s o n s .  . . ,  , .
M r .  S m y t h . — A  S o v e r e i g n  c a n  c o m e  i n t o  t h e  d o m i n i o n s  o f  a n o t h e r ,  b u t  l i e  i s

l i a b l e  t o  b e  t u r n e d  o u t  i f  h e  d o e s  a c t s  d e t r i m e n t a l  t o  t h e  S t a t e  t h r o u g h  w h i c h  h e  i s  

t r a v e l l i n g  o r  s t a y i n g  f o r  t h e  t i m e  b e i n g .  M y  l e a r n e d  f r i e n d  s a y s  t h e  p r e r o g a t i v e



i i a s  b e c o m e  o b s o l e t e  a n d  i s  g o n e .  I  s h o u l d  l i k e  h i m  t o  c i t e  a n  a u t h o r i t y ,  t o  s h o w  

w h e r e  t h e  p r e r o g a t i v e  o f  t h e  K i n g  o f  E n g l a n d  d i e s  o u t  b y  d e s u e t u d e .  T h e  p r e r o g a t i v e  

c a n  b e  c u t  d o w n  b y  A c t  o f  P a r l i a m e n t .  I n  t h i s  c o u n t r y  s e v e r a l  o f  t h e  p r e r o g a t i v e s  

h a v e  b e e n  a b o l i s h e d ;  f o r  i n s t a n c e ,  t h a t  r e l a t i n g  t o  f o r f e i t u r e s  a n d  e s c h e a t s  h a d  b e e n  

t a k e n  a w a y .  T h a t  r e l a t i n g  t o  f i n e s  a n d  p e n a l t i e s  h a d  r e m a i n e d ; b u t  i t  w a s ,  b y  t h e  l a s t  

J u s t i c e s  o f  t h e  P e a c e  S t a t u t e ,  t r a n s f e r r e d  t o  G e n e r a l  S e s s i o n s .  I  a s k  m y  l e a r n e d  f r i e n d  

t o  s h o w  a n y  a u t h o r i t y  t h a t  a  p r e r o g a t i v e ,  i f  i t  o n c e  e x i s t e d ,  c a n  b e  l o s t  b y  d e s u e t u d e .  

H e  s a y s  t h i s  p r e r o g a t i v e  h a s  n o t  b e e n  e x e r c i s e d  f o r  5 0 0  y e a r s .

M r .  J u s t i c e  W r e n f o r d s l e y . — P a r l i a m e n t  c a n  r e s t o r e  i t .

M r .  S m y t h . — N o  d o u b t .  B u t  i t  d o e s  n o t  f o l l o w  t h a t  b e c a u s e  a  p r e r o g a t i v e  h a s  

n o t  b e e n  e x e r c i s e d  f o r  5 0 0  y e a r s  t h e r e f o r e  i t  c a n n o t  b e  e x e r c i s e d  n o w .  I f  E n g l a n d  h a d  

b e e n  i n  a b s o l u t e  p r o f o u n d  p e a c e  f o r  5 0 0  y e a r s ,  a n d  t h e r e  h a d  b e e n  n o  n e c e s s i t y  o f  

e x e r c i s i n g  t h e  p r e r o g a t i v e  o f  p r o c l a i m i n g  w a r ,  c a n  i t  b e  s a i d  t h a t  t h e  p r e r o g a t i v e  o f  

p r o c l a i m i n g  w a r  w a s  t a k e n  a w a y  a n d  t h a t  t h e  Q u e e n  o f  E n g l a n d  c o u l d  n o t  p r o c l a i m  w a r  

a g a i n s t  t h e  a r m e d  n a t i o n s  o f  t h e  C o n t i n e n t  ?  C a n  i t  b e  s a i d  t h a t  t h e  p r e r o g a t i v e  o f  

p r o c l a i m i n g  w a r  h a d  g o n e  b e c a u s e  i t  h a d  n o t  b e e n  u s e d  f o r  5 0 0  y e a r s  ?  W e  k n o w  w h y  

i n  E n g l a n d  t h e  p r e r o g a t i v e  o f  e x p u l s i o n  h a s  n o t  b e e n  e x e r c i s e d  f o r  t h e  l a s t  t w d  

c e n t u r i e s .  I t  i s  t h e  c o u n t r y  w h e r e  t h e  o p p r e s s e d  o f  a l l  n a t i o n s  c o m e  a n d  g e t  a  

h o m e .  I t  h a s  b e e n  i t s  b o a s t  t h a t  i t  i s  t h e  h o m e  o f  a l l  n a t i o n s .  T h e r e  w a s  n o  

n e c e s s i t y  t o  r e s o r t  t o  t h e  p r e r o g a t i v e  o f  e x p u l s i o n ; w h e n  t h e  n e c e s s i t y  t o  e x c l u d e  

a l i e n s  d i d  a r i s e ,  t h e y  w e r e  d e a l t  w i t h  u n d e r  t h e  A l i e n s  A c t .  M r .  J u s t i c e  K e r f e r d  

p u t  t h e  q u e s t i o n  “ I s  i t  p r e r o g a t i v e  a t  a l l  ? ”  I t  o c c u r r e d  t o  m e  t h a t  t h e  p o i n t  c o u l d  

b e  p u t  o n  e v e n  h i g h e r  g r o u n d  t h a n  t h e  m e r e  p r e r o g a t i v e  o f  t h e  Q u e e n .  I t  i s  t h e  

r i g h t  o f  e v e r y  S o v e r e i g n  S t a t e  i n  t h e  w o r l d  t o  d o  w h a t  i t  l i k e s ,  a s  f a r  a s  i t  c a n ,  ' t o  

e x c l u d e  f o r e i g n e r s ,  a n d ,  i f  n e c e s s a r y ,  t o  e x p e l  t h e m .  I t  i s  o n e  o f  t h e  p o w e r s  o f  a n  

i n d e p e n d e n t  S o v e r e i g n  S t a t e .  E v e r y  S t a t e  m u s t  a c t  t h r o u g h  s o m e  C h i e f  E x e c u t i v e  

O f f i c e r .  T h e  Q u e e n  i s  t h e  h e a d  o f  t h e  S t a t e  h e r e ,  a n d  a s  s u c h  h a s  t h e  r i g h t  t o  p r e v e n t  

t h e  i n t r u s i o n  o f  f o r e i g n e r s ,  o r  t o  e x p e l  t h e m .  I n  C r e a s y ,  o n  t h e  First Platform of Inter
national Law , p a g e  1 9 6 ,  i t  i s  s t a t e d  i—

u  T h e  p e r f e c t  r i g h t  o f  a  s t a t e  t o  i n d e p e n d e n c e  g i v e s  i t  t h e  p o w e r ,  a c c o r d i n g  t o  

“  p o s i t i v e  i n t e r n a t i o n a l  l a w ,  t o  m a k e  w rh a t  r e g u l a t i o n s  i t  p l e a s e s  a s  t o  i t s  t r a d e  a n d  i t s  

“  c o m m e r c e  w i t h  o t h e r  n a t i o n s .  I t  m a y  p l a c e  w h a t  r e s t r i c t i o n s  i t  t h i n k s  f i t  o n  t h e  a c c e s s  

u  o f  f o r e i g n e r s  t o  i t s  c o a s t s  o r  t o  i t s  i n t e r i o r  t e r r i t o r i e s  f o r  m e r c a n t i l e  o r  f o r  a n y  o t h e r  

“  p u r p o s e s .  I t  m a y  d o  t h i s  w i t h o u t  b e i n g  c o n s i d e r e d  t o  i n f l i c t  b y  t h o s e  r e s t r i c t i o n s  

u  s u c h  a n  i n j u r y  a s  a m o u n t s  t o  a  casus belli, t h o u g h  u n d o u b t e d l y  t h e  w i t h d r a w a l  o f  

“  a n c i e n t  c o u r t e s i e s  a n d  o f  i n d u l g e n c e s  w h i c h  h a d  b e c o m e  m a t t e r s  o f  l o n g  c u s t o m  

u w o u l d  b e  a  b r e a c h  o f  t h e  c o m i t y  o f  n a t i o n s ,  e s p e c i a l l y  i f  s i m i l a r  i n d u l g e n c i e s  w e r e  s t i l l  

“  a l l o w e d  t o  t h e  m e m b e r s  o f  o t h e r  f o r e i g n  S t a t e s .  B u t  n o  casus belli w o u l d  a r i s e .  

“  T h e  S t a t e  o r  S t a t e s  t o w a r d s  w h i c h  s u c h  e x c l u s i o n  " w a s  p r a c t i s e d  m u s t  r e t a l i a t e  o n l y  

“  b y  r e f u s i n g  i n  t u r n  t o  t h e  d e n y i n g  n a t i o n  a l l  c o u r t e s i e s  a n d  b e n e f i c i a l  i n t e r c o u r s e  

u  u n d e r  t h e  c o m i t y  o f  n a t i o n s .  A  S t a t e ’s  p e r f e c t  r i g h t  t o  r e g u l a t e  a n d  r e s t r i c t  t h e  

“  c o m m e r c e  o f  f o r e i g n e r s  w i t h  i t ,  a n d  t h e i r  a c c e s s  t o  i t s  t e r r i t o r i e s ,  e x t e n d s  a l s o  t o  a n  

u a b s o l u t e  r i g h t  t o  f o r b i d  f o r e i g n  c o m m e r c e ,  a n d  t h e  a c c e s s  o f  f o r e i g n e r s  a l t o g e t h e r .  

u  A t t e m p t s  h a v e  b e e n  s o m e t i m e s  m a d e  t o  c a l l  i n  q u e s t i o n  t h e  r i g h t  o f  a n y  o n e  n a t i o n  

u  t h u s  t o  i s o l a t e  i t s e l f  f r o m  t h e  r e s t  o f  m a n k i n d ,  a n d  t o  r e n e w  t h e  c h u r l i s h  s p i r i t  o f  

“  t h e  X e n e l a s i a ,  b y  w h i c h  a n c i e n t  S p a r t a  s t r o v e  t o  k e e p  i t s  p e c u l i a r  i n s t i t u t i o n s  i n t a c t  

“  a n d  u n c o r r u p t e d .  B u t  t h e  b a l a n c e  o f  a u t h o r i t y  i s  c l e a r l y  i n  f a v o u r  o f  t h e  e x i s t e n c e  

“  o f  s u c h  a  s t r i c t  r i g h t ;  a n d  t h e  b a l a n c e  o f  c o n v e n i e n c e  i s  i n  i t s  f a v o u r  a l s o .  T h e  

“  a n n o y a n c e  a n d  d i s a p p o i n t m e n t  w h i c h  t h e  s p e c u l a t i v e  a n d  i n q u i s i t i v e  m e m b e r s  o f  

“  o t h e r  s t a t e s  m a y  s u f f e r  b y  s u c h  e x c l u s i o n s  ( e x c l u s i o n s  w h i c h ,  f r o m  t h e  n a t u r e  o f  

“  t h i n g s ,  a n d  f r o m  h u m a n  n a t u r e ,  h a v e  a l w a y s  b e e n  a n d  a l w a y s  m u s t  b e  o f  v e r y  r a r e  

“  o c c u r r e n c e )  a r e  t r i f l i n g  i n  c o m p a r i s o n  w i t h  t h e  m i s c h i e f ,  w i t h  t h e  a m o u n t  o f  q u a r -  

“  r e l l i n g  a n d  h o s t i l i t y ,  w h i c h  w o u l d  b e  c a u s e d ,  i f  a  s t r o n g  a d v e n t u r o u s  S t a t e  h a d  a  

“  r i g h t ,  u n d e r  p r e t e x t  o f  g e n e r a l  g o o d ,  o f  t h e  a d v a n c e m e n t  o f  c i v i l i z a t i o n ,  o r  t h e  l i k e ,  

“  t o  s e n d  i t s  s h i p s  o r  i t s  s u b j e c t s  i n t o  a n o t h e r  S t a t e  a g a i n s t  t h a t  o t h e r ’s  w i l l .  F o r  

“  a u t h o r i t i e s  o n  t h e  s u b j e c t  1  w i l l  c i t e  S i r  G e o r g e  B o w y e r  a n d  Y a t t e l .   ̂ I h e  f i r s t  

“  s a y s  a  S t a t e  m a y ,  w i t h o u t  v i o l a t i o n  o f  i n t e r n a t i o n a l  l a w ,  e x c l u d e  a l l  f o r e i g n e r s  f i 'o i n  

u  i t s  t e r r i t o r i e s ,  t h o u g h  t h e r e  m a y  b e  p a r t i c u l a r  c a s e s  i n  w h i c h  t o  e x c l u d e  t h e m  w o u l d  

u  b e  c r u e l  a n d  c o n t r a r y  t o  t h e  c o m m o n  d u t i e s  o f  h u m a n i t y . ”
C r e a s y ,  a t  p a g e  2 0 1 ,  s a y s : — “ I n  c e r t a i n  c a s e s  ( w h i c h  h e  n a m e s )  t h e r e  i s  a n  

“  i m p l i e d  p r o m i s e  o n  t h e  p a r t  o f  t h e  r e c i p i e n t  n a t i o n  t o  c o n t i n u e  a n d  r e s p e c t  t h o s e  

“  p r i v i l e g e s .  A n d  t h e  b r e a c h  o f  t h a t  p r o m i s e  w o u l d  j u s t i f y  t h e  S t a t e  w h o s e  s u b j e c t s



w e r e  t h e i e b y  i n j u i e d  i n  e x a c t i n g  r e p a r a t i o n  f o r  s u c h  w r o n g s  b y  m e a s u r e s  o f  r e t a l i a 
t i o n  s u c h  a s  h a v e  b e e n  d e s c i i b e c l .  T h i s  o b s e r v a t i o n  d o e s  n o t  a p p l y  t o  c a s e s  w h e r e  

“  t h e  c o r m o r a n t  f o r e i g n e r s  a r e  g u i l t y  o f  m i s c o n d u c t  w h i c h  r e q u i r e s  i n s t a n t  r e p r e s s i o n  ”

_ I  l i e  r i g h t  o f  a n  i n d e p e n d e n t  S o v e r e i g n  S t a t e ,  t h e r e f o r e ,  t o  e x c l u d e  o r  e x p e l  
f o r e i g n e r s  b e i n g  g r a n t e d ,  t h e  q u e s t i o n  a r i s e s ,  h o w  i s  i t  t o  b e  d o n e  ?  I t  c a n  o n l y  b e
d o n e  b y  t h e  h e a d  o f  t h e  S t a t e .  C r e a s y ,  a t  p a g e  1 0 1 ,  s a y s  :___

A s  w e  h a v e  s e e n ,  e v e r y  S t a t e  m u s t ,  i n  o r d e r  t o  b e  r e c o g n i s e d  a s  s u c h ,  h a v e  

“ i t s  o w n  o r g a n i z e d  G o v e r n m e n t ,  a n d  e v e r y  s u c h  G o v e r n m e n t  m u s t  h a v e  i t s  a p p o i n t e d  
“  c h i e f  o r g a n .  W h e t h e r  t h i s  c h i e f  o r g a n  b e  a n  E m p e r o r ,  o r  a  K i n g ,  o r  a  S u l t a n ,  o r  a  

“  P r e s i d e n t ^  o r  a  C o n s u l ,  o r  a  S e n a t e ,  o r  a  p o p u l a r  A s s e m b l y ,  o r  a n y  c o m b i n a t i o n  o f  

“  r u l i n g  i n d i v i d u a l s  o r  r u l i n g  b o d i e s ,  t h a t  o r g a n ,  a s  t h e  S t a t e ’s  c h i e f  o r g a n ,  i s  t o  f o r e i g n  

“  b o d i e s  t h e  v i s i b l e  a n d  p r a c t i c a l  i m p e r s o n a t i o n  o f  t h e  S t a t e ,  w i t h  w h i c h  t h e y ,  t h r o u g h  

“  t h e i r  o w n  r e s p e c t i v e  c h i e f  o r g a n s ,  c o m m u n i c a t e ,  a n d  t h e  a c t s  o f  w h i c h  a r e  i n  t h e  e y e  

“  o f  i n t e r n a t i o n a l  l a w  t h e  a c t s  o f  t h e  w h o l e  c o m m u n i t y .  T h e  p e r s o n  o r  t h e  p e r s o n s  

u  w h i c h  i s  o r  a r e  t h e  c h i e f  e x e c u t i v e  o r g a n  o f  a  S t a t e ,  i n  f a c t  m u s t ,  f o r  i n t e r n a t i o n a l  

“ p u r p o s e s ,  b e  a l w a y s  a s s u m e d  t o  b e  t h e  c h i e f  e x e c u t i v e  o r g a n  a s  o f  r i g h t ;  a n d  110 
“  i n q u i r y  i n t o  t h e  r i g h t f u l n e s s  o f  i t s  o r  t h e i r  a u t h o r i t y  i s ,  f o r  i n t e r n a t i o n a l  p u r p o s e s ,  
“ a d m i s s i b l e . ”

E v e r y  S o v e r e i g n  S t a t e  h a s  t h e  r i g h t  t o  e x c l u d e ,  o r  e x p e l ,  o r  k e e p  a w a y  

f o r e i g n e r s  i f  i t  c h o o s e s .  E v e r y  S t a t e ,  f o r  i n t e r n a t i o n a l  p u r p o s e s ,  a c t s  t h r o u g h  i t s  

C h i e f  E x e c u t i v e  O f f i c e r ,  b e  h e  K i n g ,  S u l t a n ,  E m p e r o r ,  o r  P r e s i d e n t .  H e r e  t h e  a c t  w a s  

d o n e  b y  c o m m a n d  o f  H e r  M a j e s t y ,  a s  C h i e f  E x e c u t i v e  O f f i c e r  o f  t h e  S t a t e .  C r e a s y ,  a t  

p a g e  1 6 5 ,  q u o t i n g  f r o m  S i r  G e o r g e  B o w y e r ,  s a y s : — “ A l l  p e r s o n s  w h o  a r e  f o u n d  

“ w i t h i n  t h e  b o u n d a r i e s  o f  a  S t a t e  a r c  t o  b e  d e e m e d  s u b j e c t  t o  t h e  g o v e r n m e n t  o f  t h e  

“  s a i d  S t a t e ,  w h e t h e r  t h e i r  r e s i d e n c e  b e  p e r m a n e n t  o r  t e m p o r a r y .  T h e  r u l e r s  o f  

“  S t a t e s  b y  c o m i t y  g i v e  t o  t h e  l a w s  o f  e v e r y  p e o p l e  w h i c h  a r e  i n  f o r c e  w i t h i n  t h e  

“  t e r r i t o r i e s  o f  t h a t  p e o p l e  e f f e c t  e v e r y w h e r e  o v e r  m a t t e r s  t h a t  h a v e  a r i s e n  w i t h i n  

“  t h a t  p e o p l e ’s  t e r r i t o r i e s ,  s o  f a r  a s  s u c h  l a w s  d o  n o t  p r e j u d i c e  t h e  p o w e r s  o r  r i g h t s  o f  

“ o t h e r  G o v e r n m e n t s  o r  t h e i r  c i t i z e n s . ”  C r e a s y  a d d s — “ T h e r e  i s  c e r t a i n l y  o n e  

“ e x c e p t i o n  ( t h e r e  a r e  p e r h a p s  m o r e  e x c e p t i o n s )  t o  t h i s  g e n e r a l  r u l e ,  t h a t  a  S t a t e  h a s  

“ f u l l  a n d  a b s o l u t e  j u r i s d i c t i o n  o v e r  a l l  p e r s o n s  w h o  a r e  f o u n d  w i t h i n  t h e  . b o u n d a r i e s  

“ o f  a  S t a t e .  A n  e x c e p t i o n a l  c a s e  a r i s e s  w h e n  a  f o r e i g n  S o v e r e i g n  ( b y  w h i c h  i s  m e a n t  

“ h e r e  t h e  i n d i v i d u a l  p e r s o n  w h o  i s  t h e  a c t u a l  c h i e f  o f  a  f o r e i g n  S t a t e )  i s  t r a v e l l i n g  
“ t h r o u g h  o t h e r  c o u n t r i e s  o r  i s  t e m p o r a r i l y  r e s i d e n t  t h e r e i n .  I n  s u c h  a  c a s e  t h e  

“  f o r e i g n  S o v e r e i g n  i s  c o n s i d e r e d  a s  e n t i r e l y  f r e e  f r o m  t h e  l a w  o f  t h e  l a n d ,  s o  f a r  a s  

“ r e g a r d s  i t s  c i v i l  j u r i s d i c t i o n .  W i t h  r e g a r d  t o  h i s  l i a b i l i t y  t o  t h e  l a w  o f  t h e  l a n d  f o r  

“ a n y  c r i m e s  t h a t  h e  m a y  c o m m i t  t h e r e i n ,  t h e  b e t t e r  o p i n i o n  s e e m s  t o  b e  t h a t  h e r e  

“ a l s o  h e  i s  e x e m p t  f r o m  j u r i s d i c t i o n  o f  t h e  l o c a l  t r i b u n a l s ,  t h o u g h  t h e  S t a t e  w h o s e  

“  h o s p i t a l i t y  h e  h a s  a b u s e d  a n d  w h o s e  l a w s  h e  h a s  o u t r a g e d  m a y  j u s t l y  f o r c e  h i m  t o  
“  l e a v e  i t s  t e r r i t o r y . ”

I n  T a r r i n g ’s  “  L a w  r e l a t i n g  t o  t h e  C o l o n i e s , ”  p .  1 5 ,  i t  i s  s a i d  :—

“  T h e  p o w e r  o f  t h e  S o v e r e i g n  t o  m a k e  n e w  l a w s  f o r  a  c o n q u e r e d  c o u n t r y  h a s  

“  o f t e n  b e e n  a s s e r t e d  b y  t h e  C o u r t s .  W h e r e  t h e  K i n g  o f  E n g l a n d  c o n q u e r e d  a  c o u n t r y  

u  i t  i s  a  d i f f e r e n t  c o n s i d e r a t i o n ,  f o r  t h e n  t h e  c o n q u e r o r ,  b y  s a v i n g  t h e  l i v e s  o f  t h e  p e o p l e  

“  c o n q u e r e d ,  g a i n s  a  r i g h t  a n d  p r o p e r t y  i n  s u c h  p e o p l e ,  i n  c o n s e q u e n c e  o f  w h i c h  h e  

“ m a y  i m p o s e  u p o n  t h e m  w h a t  l a w  h e  p l e a s e s  ( 2  P .  W i l l . ,  7 5 ) .  I 11 S m i t h  v. B r o w n ,

“ L o r d  H o l t  s a i d  t h a t  t h e  l a w s  o f  E n g l a n d  d i d  n o t  e x t e n d  t o  V i r g i n i a ;  b e i n g  a  c o n -  

“  q u e r e d  c o u n t r y ,  t h e i r  l a w  w a s  w h a t  t h e  K i n g  p l e a s e d .  S o  i n  B e a u m o n t  v. B a r r e t t  

“  i t  w a s  l a i d  d o w n  t h a t  J a m a i c a  w a s  a  c o n q u e r e d  i s l a n d ,  a n d ,  a s  i n  o t h e r  t e r r i t o r y  

“  a t t a i n e d  b y  c o n q u e s t ,  s u c h  l a w s  w e r e  i n  f o r c e  a s  t h e  K i n g  b y  h i s  s u p r e m e  a u t h o r i t y  

“  m i g h t  c h o o s e  t o  d i r e c t .  B u t  w h e r e  t h e  S o v e r e i g n  h a s  o n c e  g r a n t e d  l e g i s l a t i v e  
“  p o w e r s  t o  a  c o l o n y ,  h e  c a n n o t  a f t e r w a r d s  h i m s e l f  e x e r c i s e  t h o s e  p o w e r s  i n  r e f e r e n c e  

“  t o  l o c a l  m a t t e r s . ”

T h e  K i n g  i s  t h e r e  r e f e r r e d  t o  a s  t h e  m o u t h p i e c e  o f  t h e  c o u n t r y ; t h e r e f o r e ,  t h e  
a c t ,  w h e t h e r  i t  i s  e x e r c i s e d  qua p r e r o g a t i v e  o r  b y  t h e  e x e r c i s e  o f  S o v e r e i g n  p o w e r ,  i t  

w a s  e x e r c i s a b l e  b y  t h e  p r i n c i p a l  o f f i c e r  o f  t h e  S t a t e .  I n  V i c t o r i a  t h e  o n l y  p e r s o n s  w h o  

a d v i s e  H e r  M a j e s t y  o n  t h e  i n t e r n a l  a f f a i r s  o f  V i c t o r i a  a r e  t h e  o n l y  p e r s o n s  t h r o u g h  
w h o m  s h e  c a n  a c t .  I t  i s  o n l y  b y  t h e i r  a d v i c e  t h a t  s h e  c a n  d o  s u c h  a n  a c t  a s  t o  e x c l u d e  

a  f o r e i g n e r  f r o m  V i c t o r i a .  A n d  s u c h  a n  a c t ,  w h e n  i t  c o m e s  t o  b e  e x a m i n e d  b y  t h e  
C o u r t s ,  i s  a n  a c t  o f  S t a t e  p o l i c y  s o  f a r  a s  t h i s  c o l o n y  i s  c o n c e r n e d .  I f  t h e  M i n i s t e r  
c a n n o t  a c t ,  w h o  c a n  ? D r .  M a d d e n  s a y s  t h a t  P a r l i a m e n t  m a y  b e  c a l l e d  t o g e t h e r .  I f  

t h e  G o v e r n o r  i s  a w a y ,  w h o  i s  t o  c a l l  P a r l i a m e n t  ?

Ah Toy.



M r .  J u s t i c e  W r e n f o r d s l e y . — P r o v i s i o n  i s  m a d e  f o r  t h a t .  B y  a  f i c t i o n ,  h e  i s  p r e 
s u m e d  t o  b e  h e r e .  ‘

M r .  S m y t h . —  S u p p o s e  P a r l i a m e n t  w a s  p r o r o g u e d  t o  t h e  1 s t  S e p t e m b e r ,  i f  a n  

e m e r g e n c y  a r o s e ,  i t  c a n n o t  m o r e  s p e e d i l y  b e  s u m m o n e d .  A n d  i t  m i g h t  b e  n e c e s s a r y  

t o  m e e t  t h e  e m e r g e n c y  a t  o n c e .  V a t t e l ,  a s  q u o t e d  b y  C r e a s y  a t  p a g e  2 8 1 ,  s a y s : ___

“  O n  t h e  o t h e r  h a n d ,  a  c o n s t a n t  a n d  s a d  e x p e r i e n c e  w a r n s  u s  t h a t  o v e r p o w e r f u l  

“  S t a t e s  r a r e l y  f a i l  t o  m o l e s t  t h e i r  n e i g h b o u r s ,  t o  o p p r e s s  t h e m ,  a n d  t o  s u b j u g a t e  t h e m  

“  e n t i r e l y  w h e n  t h e y  f i n d  t h e  o p p o r t u n i t y  f o r  d o i n g  s o  a n d  c a n  d o  i t  w i t h  i m p u n i t y .  

“  I s  i t  t o  b e  s a i d  t h a t  w e  a r e  t o  w a i t  p a s s i v e l y  w h i l e  t h e  p e r i l  a c c u m u l a t e s  ? A r e  w e  

u  t o  a l l o w  t h a t  t e m p e s t  t o  t h i c k e n ,  t h e  f i r s t  c l o u d s  o f  w h i c h  m i g h t  b e  e a s i l y  d i s p e r s e d  ? 

“  A r e  w e  t o  p e r m i t  a  n e i g h b o u r  t o  a c q u i r e  a  g i a n t ’s  s t r e n g t h ,  a n d  t o  l e t  h i m  c h o o s e  h i s  

u  o w n  g o o d  s e a s o n  f o r  u s i n g  i t  l i k e  a  g i a n t  a g a i n s t  u s  ?  W h a t  w i l l  b e  t h e  u s e  o f  

u  t h i n k i n g  o f  s e l f - d e f e n c e  w h e n  t h e  m e a n s  o f  i t  h a s  c e a s e d  t o  e x i s t  ?  P r u d e n c e  i n  m a n  

u  i s  a  d u t y ; e s p e c i a l l y  i s  i t  s o  i n  t h o s e  w h o  a s p i r e  t o  b e  t h e  l e a d e r s  o f  a  n a t i o n ,  a n d  
u w h o  a r e  p l e d g e d  t o  w a t c h  o v e r  i t s  s a f e t y . ”  ’

I n  t h e  s a m e  w o r d s ,  i f  a n  e m e r g e n c y  a r i s e s ,  i t  i s  t o  b e  m e t  a s  i t  a r i s e s .  W h a t  

o t h e r  w a y  c a n  i t  b e  m e t ,  u n l e s s  b y  t h e  a c t  o f  t h e  M i n i s t e r  ?

T h e  C h i e f  J u s t i c e . — I n  o t h e r  w o r d s ,  y o u  b r e a k  t h e  l a w  i n  t h e  i n t e r e s t s  o f  
h u m a n i t y .

M r .  S m y t h . — I t  h a s  b e e n  s a i d  t h a t  a n  A c t  o f  I n d e m n i t y  i s  n e c e s s a r y  i n  t h e s e  

c a s e s .  B u t  t o  h a v e  t o  w a i t  f o r  a n  A c t  o f  P a r l i a m e n t  a u t h o r i z i n g  t h e  a c t  o f  t h e  

M i n i s t e r  o r  t o  r e q u i r e  a n  A c t  o f  I n d e m n i t y  f o r  h i s  c o n d u c t  w o u l d  b e  t o  p a r a l y z e  t h e  

w h o l e  E x e c u t i v e .  I f  t h e  M i n i s t e r s  c a n n o t  d o  t h e  a c t ,  w h o  c a n  ?  I t  i s  q u i t e  c l e a r  t h a t  

t h e  I m p e r i a l  S e c r e t a r y  o f  S t a t e  c a n n o t  a d v i s e  H e r  M a j e s t y  o n  t h e  s u b j e c t .  I f  H e r  

M a j e s t y  a n d  a l l  h e r  I m p e r i a l  M i n i s t e r s  w e r e  h e r e ,  t h e y  c a n n o t  a d v i s e  h e r  a s  t o  t h e  

i n t e r n a l  a f f a i r s  o f  V i c t o r i a .  U n l e s s  a  r e s p o n s i b l e  M i n i s t e r  i n  V i c t o r i a  h a s  t h e  p o w e r ,  

i t  i s  g o n e  a l t o g e t h e r ,  a n d  t h e  E x e c u t i v e  w o u l d  b e  p a r a l y z e d  o v e r  h a l f  t h e  e m p i r e ;  

F r e n c h  s h i p s  w i t h  c o n v i c t s  f r o m  N e w  C a l e d o n i a  m i g h t  c o m e  i n t o  H o b s o n ’s  B a y  a n d  

l a n d  t h e i r  c o n v i c t s ; p i r a t e s  m i g h t  e n t e r  t h r o u g h  t h e  H e a d s ,  a n d  t h e y  c o u l d  n o t  b e  

s t o p p e d .  W h y  s h o u l d  t h e  E x e c u t i v e  o f  t h e  c o l o n y  b e  h a m p e r e d  i n  t h i s  w a y  ?  W e  

a r e  n o w  i n  t r o u b l o u s  t i m e s ,  a n d  w e  d o  n o t  k n o w  w h a t  m a y  b e  g o i n g  o n .  F o r  t h e  l a s t  

f o r t n i g h t  w e  h a v e  b e e n  c u t  o f f  f r o m  c o m m u n i c a t i o n  w i t h  E u r o p e ,  a n d  a n y t h i n g  m a y  

h a v e  h a p p e n e d  i n  t h e  m e a n t i m e .  I t  i s  a  t i c k l i s h  t h i n g  t o  s a y  t h a t  a  r e s p o n s i b l e  

M i n i s t e r  i s  s o  s h a c k l e d  t h a t  h e  c a n n o t  a c t  i n  a n  e m e r g e n c y .  T h i s  a c t  i s  d o n e  b y  t h e  

Q u e e n ,  a s  r e p r e s e n t i n g  a  S o v e r e i g n  S t a t e ,  a n d  i t  i s  d o n e  b y  u s  a s  r e p r e s e n t i n g  h e r .  I f  

s h e  d o e s  n o t  d i s s e n t  f r o m  i t  b y  d i s m i s s i n g  h e r  M i n i s t e r s ,  i t  i s  t o  b e  a s s u m e d  t h a t  s h e  

r a t i f i e d  i t .  S o  l o n g  a s .  t h e  M i n i s t e r  r e m a i n e d  i n  o f f i c e ,  i t  m u s t  b e  a s s u m e d  t h a t  t h e  

Q u e e n ,  o r  h e r  r e p r e s e n t a t i v e  t h e  G o v e r n o r ,  r a t i f i e d  h i s  a c t .  A n d ,  i n  f a c t ,  i n  t h i s  v e r y  

c a s e  i t  i s  a  m a t t e r  o f  c o m m o n  k n o w l e d g e  t h a t  t h e r e  h a s  b e e n  c o n s t a n t  t e l e g r a p h i c  

c o m m u n i c a t i o n  b e t w e e n  t h e  G o v e r n m e n t  h e r e  a n d  t h e  G o v e r n m e n t  i n  E n g l a n d  i n  

r e f e r e n c e  t o  t h e  l a n d i n g  o f  t h e  C h i n e s e  p a s s e n g e r s  f r o m  t h e  Afghan. T h e r e  w a s  a l s o  

t h e  Q u e e n ’s  a g e n t  h e r e .  H e  w a s  c a l l e d  t h e  Q u e e n ’s  a g e n t  w i t h  a  l i m i t e d  a u t h o r i t y .

T h e  C h i e f  J u s t i c e . — H e  i s  t h e  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y .

M r .  S m y t h . — H e  i s  h e r  r e p r e s e n t a t i v e  h e r e  ;  a n d  h e  a n d  t h e  Q u e e n  s t i l l  r e t a i n  

t h e  M i n i s t e r s .  D r .  M a d d e n  h a s  r e f e r r e d  t o  t h e  d e c i s i o n  o f  t h e  C o u r t  i n  N e w  S o u t h  

W a l e s ,  w rh e r e  t h e  C o u r t  h e l d  t h a t  t h e  d e f e n c e  t h e r e  w a s  n o t  g o o d  ; b u t  t h e  j u d g m e n t  

o f  t h e  S u p r e m e  C o u r t  o f  N e w  S o u t h  W a l e s  i s  a b s o l u t e l y  c o r r e c t .  T h e r e  t h e  q u e s t i o n  

w a s  011 t h e  r e t u r n  t o  a  w r i t  o f  habeas corpus. T h e  r e t u r n  w a s  a s  b a d  a s  i t  c o u l d  

b e ; t h e  r e t u r n  w a s  t h a t  t h e  C h i n e s e  w e r e  h e l d  b y  c o m m a n d  o f  t h e  Q u e e n — b y  a n  

I n s p e c t o r  o f  P o l i c e  b y  d i r e c t i o n  o f  a  m e m b e r  o f  t h e  G o v e r n m e n t .  S u c h  a  r e t u r n  w a s  b a d .

M r .  J u s t i c e  W i l l i a m s . — I f  t h e  r e t u r n  t h e r e  w a s  t h a t  t h e y  w e r e  n o t  i m p r i s o n e d ,  

b u t  w e r e  m e r e l y  p r e v e n t e d  f r o m  l a n d i n g  b y  v i r t u e  o f  t h e  p r e r o g a t i v e ,  w h i c h  e n t i t l e d  

H e r  M a j e s t y ’s  M i n i s t e r s  t o  p r e v e n t  a l i e n s  f r o m  l a n d i n g ,  w o u l d  t h a t  b e  a  g o o d  r e t u r n  ?

M r .  S m y t h . — I f  t h e  G o v e r n m e n t  o f  N e w  S o u t h  W a l e s  w e r e  i n  a  p o s i t i o n  t o  p u t  

f o r w a r d  f a c t s  t o  s h o w  t h a t  i t  w a s  d o n e  b y  d i r e c t i o n  o f  a  M i n i s t e r  o f  a  S o v e r e i g n  S t a t e ,  
i t  w o u l d  b e  a  g o o d  r e t u r n .

M r .  J u s t i c e  P l o l r o y d . — A r e  n o t  y o u  a r e u i n o ;  a l l  a l o n e ;  t h a t  t h i s  i s  a  S o v e r e i g n  
S t a t e  ?  • • *

M r .  S m y t l i . — N o  ; I  s t a r t e d  t h i s  m o r n i n g  b y  u t t e r l y  r e p u d i a t i n g  t h e  n o t i o n  t h a t  

w e  c l a i m ,  i n  a n y  s h a p e  o r  f o r m ,  t h a t  t h i s  i s  a  S o v e r e i g n  S t a t e .

M r .  J u s t i c e  H o l r o y d . — D o e s  n o t  y o u r  a r g u m e n t  n e c e s s a r i l y  i m p l y  t h a t  t h i s  i s  a  

S o v e r e i g n  S t a t e  ?



M r .  S m y t h . — N o  ; n o t  a t  a l l .

M r .  J u s t i c e  H o l r o y d . — I t  i s  o n l y  a s  t h e  S o v e r e i g n  o f  a  S o v e r e i g n  S t a t e  t h a t  t h e  

Q u e e n  c a n  e x e r c i s e ^  p r e r o g a t i v e  a t  a l l ,  a n d  y e t  y o u  c l a i m  f o r  M i n i s t e r s  o f  t h e  C r o w n  

i n  t h i s  c o l o n y  t h e  r i g h t  t o  e x e r c i s e  t h a t  p r e r o g a t i v e  i n  a n d  f o r  V i c t o r i a ,  a s  i f  t h i s  c o l o n y  
w e r e  a  S o v e r e i g n  S t a t e .

M r .  S m y t h . — M y  c o n t e n t i o n  i s  t h a t  V i c t o r i a  i s  p a r t  o f  t h e  S o v e r e i g n  S t a t e  o f  

E n g l a n d .  W e  h a v e  t h e  s a m e  S o v e r e i g n  h e r e  a s  o t h e r  p a r t s  o f  t h e  B r i t i s h  e m p i r e ,  h u t  

I  d o  n o t  s a y  t h a t  u n d e r  o u r  C o n s t i t u t i o n  w e  a r e  a  S o v e r e i g n ' S t a t e  o r  a n y t h i n g  l i k e  i t .

M r .  J u s t i c e  H o l r o y d . — I  d o  n o t  s e e  h o w  y o u  c a n  g e t  o u t  o f  i t ,  a f t e r  t h e  l i n e  o f  
a r g u m e n t  y o u  h a v e  a d o p t e d .

M r .  S m y t h . — M y  p o s i t i o n  i s  t h i s  : T h e  c o l o n y  o f  V i c t o r i a  i s  p a r t  o f  t h e  S o v e 

r e i g n  S t a t e  o f  E n g l a n d ,  a n d  w i t h i n  t h e i r  j u r i s d i c t i o n ,  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  

c o l o n y ,  r e s p o n s i b l e  M i n i s t e r s  h e r e  h a v e  t h e  r i g h t  t o  a d v i s e  t h e  S o v e r e i g n .  T h e  S o v e 

r e i g n  S t a t e  o f  w h i c h  V i c t o r i a  i s  a  p a r t  e x t e n d s  o v e r  t h e  w h o l e  B r i t i s h  d o m i n i o n s ,  a n d  

w e  i n  V i c t o r i a  a r e  u n d e r  t h e  s a m e  S o v e r e i g n  a s  t h e  p e o p l e  o f  E n g l a n d .

M r .  J u s t i c e  H o l r o y d . — T h e  U n i t e d  K i n g d o m ,  t h e n ,  i s  o n l y  a  p a r t  o f  t h e  
S o v e r e i g n  S t a t e  ?

M r .  S m y t h . — Y e s .

M r  J u s t i c e  H o l r o y d . — T h e n  t h e r e  a p p e a r s  t o  b e  n o  n e e d  f o r  I m p e r i a l  f e d e r a t i o n .

M r .  J u s t i c e  W r e n f o r d s l e y . — B u t  y o u r  e a r l i e r  a r g u m e n t s  w o u l d  n o t  b e  a d m i s 

s i b l e  e x c e p t  o n  t h e  a s s u m p t i o n  t h a t  t h i s  i s  a  S o v e r e i g n  S t a t e .

M r .  S m y t h . — V i c t o r i a  i s  p a r t  o f  a  S o v e r e i g n  S t a t e .

M r .  J u s t i c e  W r e n f o r d s l e y . — B u t  y o u  h a v e  b e e n  a d d r e s s i n g  y o u r s e l f  t o  t h e  

r i g h t s  o f  t h e  p a r e n t  S t a t e .

M r .  S m y t h . — W e  s a y  t h a t  w e  a r e  a c t i n g  i n  t h i s  m a t t e r  b y  t h e  p r e r o g a t i v e  o f  

t h e  S o v e r e i g n  o f  E n g l a n d ,  w h o  i s  t h e  S o v e r e i g n  o f  V i c t o r i a  j u s t  a s  m u c h  a s  s h e  i s  t h e  

S o v e r e i g n  o f  E n g l a n d ,  a n d  w e  c l a i m  t h a t ,  i n a s m u c h  a s  r e s p o n s i b l e  g o v e r n m e n t  h a s  b e e n  

g r a n t e d  t o  t h i s  c o l o n y ,  r e s p o n s i b l e  M i n i s t e r s  i n l a n d  f o r  V i c t o r i a  h a v e  t h e  r i g h t  t o  

a d v i s e  t h e  S o v e r e i g n  a s  t o  a l l  m a t t e r s  w i t h i n  t h e  f o u r  c o r n e r s  o f  t h i s  c o l o n y .

M r .  J u s t i c e  W r e n f o r d s l e y . — W i t h  r e g a r d  t o  c o l o n i a l  m a t t e r s  ; b u t  P u f f e n d o r f  

a n d  t h e  o t h e r  e a r l y  a u t h o r i t i e s  y o u  q u o t e d  s a y  n o t h i n g  w h i c h  w o u l d  s u p p o r t  y o u r  

a r g u m e n t  t h a t  r e s p o n s i b l e  M i n i s t e r s  i n  t h i s  c o l o n y  h a v e  t h e  r i g h t  t o  a d v i s e  t h e  C r o w n  

a s  t o  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e .
M r .  S m y t h . — T h e s e  n o v e l  q u e s t i o n s  h a v e  a l l  a r i s e n  s i n c e  t h e  t i m e  o f  P u f f e n d o r f  

a n d  t h e  o t h e r  e a r l y  a u t h o r i t i e s ,  t h r o u g h  t h e  c r e a t i o n  o f  s e l f - g o v e r n i n g  c o l o n i e s .  W e  

i n  V i c t o r i a  a r e  a  quasi S o v e r e i g n  p e o p l e ,  h a v i n g  a  C o n s t i t u t i o n  w h i c h  e n a b l e s  u s  t o  

m a k e  l a w s  w h i c h  o p e r a t e  w i t h i n  t h e  l i m i t s  o f  o u r  r e a l m .  W e  a r e  s u b j e c t ,  i t  i s  t r u e ,  

t o  I m p e r i a l  a u t h o r i t y ; b u t  w e  h a v e  t h e  s a m e  S o v e r e i g n  a s  t h e  w h o l e  o f  t h e  B r i t i s h  

e m p i r e ,  a n d ,  w h e n  a c t i n g  b y  c o m m a n d  o f  t h a t  S o v e r e i g n ,  r e s p o n s i b l e  M i n i s t e r s  

i n  a n d  f o r  V i c t o r i a  a c t  b y  t h e  a u t h o r i t y  o f  t h e  S o v e r e i g n  p o w e r .  S u p p o s i n g  t h e  

Q u e e n  a n d  h e r  I m p e r i a l  M i n i s t e r s  w e r e  o u t  h e r e  i n  M e l b o u r n e  t o - m o r r o w ,  t h e y  c o u l d  

n o t  d o  t h i s  t h i n g .
M r .  J u s t i c e  H o l r o y d . — I  d o  n o t  s a y  t h a t  t h e y  c o u l d .  B u t  w h y  d i d  y o u  g i v e  t h e  

g o - b y  t o  t h e  G o v e r n o r  o f  t h i s  c o l o n y  ?
M r .  S m y t h . — W e  d i d  n o t .  T h i s  a c t  w a s  a n  a c t  o f  t h e  G o v e r n m e n t  a n d  n o t  o f  

t h e  G o v e r n o r .
M r .  J u s t i c e  H o l r o y d . — I  s p e a k  o f  t h e  G o v e r n o r  i n  h i s  c a p a c i t y  a s  t h e  r e p r e s e n 

t a t i v e  o f  t h e  C r o w n .
M r .  S m y t h . — T h e  p l e a  s a y s  t h i s  a c t  w a s  d o n e  b y  t h e  G o v e r n m e n t  o f  V i c t o r i a .

D o e s  n o t  t h a t  i n c l u d e  t h e  G o v e r n o r ?
M r .  J u s t i c e  H o l r o y d . — B u t  y o u  g o  b y  t h e  G o v e r n o r  a l t o g e t h e r ;  y o u  g o  b a c k  

t o  t h e  Q u e e n .  I  a m  n o t  s p e a k i n g  a s  t o  t h e  a r g u m e n t  o f  t h e  l e a r n e d  A t t o r n e y - G e n e r a l ,

b u t  a s  t o  y o u r  a r g u m e n t .
M r .  S m y t h . — I  c o n t e n d  t h a t  t h e  G o v e r n m e n t  o f  V i c t o r i a  i n c l u d e s  t h e

G o v e r n o r .  .
M r .  J u s t i c e  H o l r o y d . — I  k n o w  t h a t ; b u t  y o u  a r e  e x c l u d i n g  t h e  G o v e r n o r  i n

y o u r  a r g u m e n t .  '  .
M r .  S m y t h . — W e  s a y  t h i s  t h i n g  i s  d o n e  b y  c o m m a n d  o f  H e r  M a j e s t y ,  a n d  n o t  

b y  c o m m a n d  o f  t h e  G o v e r n o r .  A s  y o u r  H o n o r  p u t s  i t ,  t h e  G o v e r n o i  a n d  G o 

v e r n m e n t  w o u l d  b e  a r r o g a t i n g  t o  t h e m s e l v e s  t h e  S o v e r e i g n  p o w e r ;  a n d  t h a t  w o u l d  

h a v e  b e e n  t h e  c a s e  i f  w e  h a d  d o n e  t h i s  a c t  o t h e r w i s e  t h a n  b y  c o m m a n d  o f  t h e  

Q u e e n .



M r .  J u s t i c e  K e r f e r d . — I n  y o u r  o p e n i n g ,  y o u  s a i d  t h a t  t h e  c o l o n y  o f  V i c t o r i a  i s  

n o t  a  S o v e r e i g n  S t a t e .  I s  i t  n o t  a  f a c t  t h a t  w e  h a v e  t h e  t h r e e  b r a n c h e s  o f  C o n s t i t u 

t i o n a l  L e g i s l a t u r e — t h e  Q u e e n ,  t h e  C o u n c i l ,  a n d  t h e  A s s e m b l y — t h e  h a n d  o f  t h e  G  o v c r n o r  

b e i n g  t h e  h a n d  o f  t h e  Q u e e n  i n  o u r  C o n s t i t u t i o n ?

M r .  J u s t i c e  H o l r o y d . — I f  y o u  h a d  b e e n  r e a l l y  a r g u i n g  t h a t ,  I  m i g h t  h a v e  b e e n  

w i t h  y o u ; b u t  i t  s t r i k e s  m e  t h a t  t h e  w h o l e  w e i g h t  o f  y o u r  a r g u m e n t  h a s  g o n e  d e a d  

a g a i n s t  t h a t .  I f  y o u  h a d  n o t  a r g u e d  t h a t  t h e  a c t  o f  M i n i s t e r s  w a s  t o  b e  a t t r i b u t e d  t o  t h e  

Q u e e n  d i r e c t l y ,  a s  i t  w e r e ,  a n d  n o t  t h r o u g h  t h e  G o v e r n o r ,  a n d  i f  y o u  h a d  s a i d ,  i t  i s  t o  

b e  s u p p o s e d  t h a t  w h a t  M i n i s t e r s  a r e  c o g n i z a n t  o f  t h e  G o v e r n o r  i s  c o g n i s a n t  o f ,  I  c o u l d  

h a v e  u n d e r s t o o d  y o u r  a r g u m e n t .

M r .  S m y t h . — I  s u b m i t ,  w i t h  a l l  r e s p e c t ,  y o u r  H o n o r ,  t h a t  I  d i d  s a y  t h a t .  

I  s a i d  t h e  G o v e r n o r  i s  o n  t h e  s p o t  a n d  m u s t  k n o w  o f  t h i s  ; a n d ,  f u r t h e r ,  t h a t  

w e  k n e w ,  f r o m  w h a t  w a s  g o i n g  o n  a t  h o m e ,  t h e  h o m e  a u t h o r i t i e s  m u s t  k n o w  o f  i t .  

A n d  i t  i s  t o  b e  t a k e n  f r o m  t h a t  k n o w l e d g e  o f  t h e  G o v e r n o r  t h a t ,  i n a s m u c h  a s  M i n i s t e r s  

h a v e  d o n e  t h i s  t h i n g  a n d  h a v e  n o t  b e e n  d i s m i s s e d ,  t h e i r  a c t  h a s  b e e n  r a t i f i e d  b y  t h e  

C r o w n  a s  a n  a c t  o f  S t a t e .

M r .  J u s t i c e  W r e n f o r d s l e y . — T h e  A t t o r n e y - G e n e r a l ’s  a r g u m e n t  w a s  t h a t ,  n o t 

w i t h s t a n d i n g  t h e  d e l e g a t e d  p o w e r s  g i v e n  t o  t h e  G o v e r n o r ,  a n d  i n c i d e n t  t o  t h e  d u e  

c a r r y i n g  o n  o f  t h e  C o n s t i t u t i o n  o f  t h e  c o l o n y ,  r e s p o n s i b l e  M i n i s t e r s  h e r e  h a v e  a  d i s c r e 

t i o n a r y  p o w e r  t o  d o  c e r t a i n  a c t s  o f  S t a t e ,  t o  w i t ,  t h e  a c t  i n  q u e s t i o n .  B u t  I  c o n f e s s  

t h a t ,  w h e n  y o u  e n t e r  u p o n  a n  a r g u m e n t  w h i c h  e n d e a v o u r s  t o  s h o w  t h a t  t h e  c o l o n y  o f  

V i c t o r i a  i s  a  S o v e r e i g n  S t a t e ,  a n d  c a n  d o  a c t s  o f  p e a c e  a n d  w a r ,  I  p a r t  c o m p a n y  w i t h  

y o u  a l t o g e t h e r .

M r .  S m y t h . — B u t  I  s t a r t e d  o u t  b y  r e p u d i a t i n g  t h e  n o t i o n  t h a t  w e  m a k e  a n y  

c l a i m  t h a t  t h i s  i s  a  S o v e r e i g n  S t a t e .

M r .  J u s t i c e  W r e n f o r d s l e y . — Y o u  d i d ,  a n d  i t  w a s  a  r e l i e f  t o  m y  m i n d ;  b u t  y o u  

w e n t  o n  t o  q u o t e  a u t h o r i t i e s  o f  g r e a t  w e i g h t ,  w h i c h  w o u l d  b e  o n l y  a p p l i c a b l e  i f  y o u  

w e r e  a r g u i n g  i n  W e s t m i n s t e r  i n s t e a d  o f  i n  t h e  S u p r e m e  C o u r t  o f  V i c t o r i a .  T h e  

a u t h o r i t i e s  y o u  q u o t e d  a r e  n o t  a p p o s i t e ,  u n l e s s  y o u  a r e  a r g u i n g  t h a t  t h i s  i s  a  S o v e r e i g n  

S t a t e .

M r .  S m y t h . — W e  d o  n o t  c l a i m  t h a t  V i c t o r i a  i s  o f  i t s e l f  a  S o v e r e i g n  S t a t e ,  b u t  

w e  d o  c l a i m  t h a t  t h i s  i s  p a r t  o f  a  S o v e r e i g n  S t a t e ,  a n d  w e  s a y  t h a t  t h e  a c t  c o m p l a i n e d  

o f  b y  t h e  p l a i n t i f f  w a s  d o n e  b y  c o m m a n d  o f  t h e  Q u e e n  o f  t h a t  S o v e r e i g n  S t a t e  I n  

e f f e c t ,  w h a t  I  s a y  i s  t h i s : T h e  w h o l e  B r i t i s h  E m p i r e  i s  a  S o v e r e i g n  S t a t e .  T h e

Q u e e n — t o  u s e  t h e  l a n g u a g e  o f  t h e  t e x t  w r i t e r s —  i s  t h e  c h i e f  E x e c u t i v e  o r g a n  o f  t h a t  

S o v e r e i g n  S t a t e .  T h e  Q u e e n ’s  p r e r o g a t i v e  i s  t h e  s a m e  i n  V i c t o r i a  a s  i n  M i d d l e s e x  ; 

b u t  w h e n  s h e  c o m e s  t o  e x e r c i s e  i t  i n  V i c t o r i a  s h e  i s  m e t  b y  t h e  C o n s t i t u t i o n  A c t ,  w h i c h  

h a n d s  o v e r  a l l  t h e  i n t e r n a l  a f f a i r s  o f  V i c t o r i a  t o  i t s  G o v e r n m e n t .  S h e  c a n n o t  t h e r e f o r e  

d o  a n y  a c t  h e r e  b y  t h e  a d v i c e  o f  t h e  I m p e r i a l  M i n i s t e r s  ; b u t  m u s t  d o  s o  b y  t h e  a d v i c e  

o f  h e r  r e s p o n s i b l e  M i n i s t e r s  h e r e .  W h e n  t h e y  h a v e  a d v i s e d  h e r  i n  r e l a t i o n  t o  t h e  i n t e r n a l  

a f f a i r s  o f  V i c t o r i a ,  t h e n  h e r  a c t  c o m m e n d i n g  o r  r a t i f y i n g  t h e i r  a c t i o n  b e c o m e s  t h e  a c t  

o f  a  S o v e r e i g n  S t a t e — t h a t  i s  o f  t h e  B r i t i s h  E m p i r e — n o t  t h a t  t h i s  c o u n t r y  i s  i n  i t s e l f  a  

S o v e r e i g n  S t a t e .  W e  f u r t h e r  s a y  t h a t  t h i s  p r e r o g a t i v e  o f  t h e  Q u e e n  h a s  n o t  b e e n  l o s t  b y  

d e s u e t u d e ,  h a s  n o t  b e c o m e  o b s o l e t e ; t h a t  i t  i s  s t i l l  a l i v e ; a n d ,  i f  i t  i s  a l i v e ,  h o w  c a n  i t  b e  

e x e r c i s e d  i n  t h i s  c o u n t r y ,  l o o k i n g  t o  o u r  C o n s t i t u t i o n  A c t ,  e x c e p t  b y  a n d  w i t h  t h e  a d v i c e  

o f  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  i n  a n d  f o r  V i c t o r i a  ?  I  s u b m i t  t h a t  t h e  Q u e e n ’s  p r e 

r o g a t i v e  c o u l d  n o t  b e  e x e r c i s e d  i n  t h i s  c o l o n y  b y  o n e  o r  m o r e  o f  H e r  M a j e s t y ’s  I m p e r i a l  

M i n i s t e r s ,  n o r  b y  t h e  Q u e e n  h e r s e l f ,  i f  t h e  Q u e e n  a n d  h e r  I m p e r i a l  a d v i s e r s  w e r e  a c t u a l l y  

h e r e .  T h e r e f o r e ,  u n l e s s  i t  c a n  b e  e x e r c i s e d  i n  t h e  w a y  i t  h a s  b e e n  e x e r c i s e d ,  b y  r e 

s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a ,  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y  i s  p o w e r l e s s  

a l t o g e t h e r ,  a n d  t h e  Q u e e n ’s  p r e r o g a t i v e  c a n n o t  b e  e x e r c i s e d  o v e r  a  v e r y  l a r g e  p o r t i o n  

o f  H e r  M a j e s t y ’s  d o m i n i o n s  n o w  e n j o y i n g  r e s p o n s i b l e  g o v e r n m e n t .  I  w a s  r e f e r r i n g  

t o  t h e  c a s e  w h i c h  w a s  r e c e n t l y  a r g u e d  b e f o r e  t h e  S u p r e m e  C o u r t  o f  H e w  S o u t h  W a l e s ,  

a n d  I  w i l l  r e t u r n  t o  t h a t  n o w .  I n  t h e  c o u r s e  o f  h i s  d e c i s i o n  011 t h e  a p p l i c a t i o n  w h i c h  

w a s  m a d e  t o  t h e  S u p r e m e  C o u r t  o f  H e w  S o u t h  W a l e s  t o  m a k e  a b s o l u t e  t h e  r u l e  nisi 
a l r e a d y  g r a n t e d  f o r  a  w r i t  o f  habeas corpus, d i r e c t i n g  S u b - I n s p e c t o r  I l y a m  t o  b i ; i n g  u p  

t o  t h e  C o u r t  t h e  b o d y  o f  L o  P a k ,  a  C h i n a m a n ,  w h o  w a s  d e t a i n e d  011 b o a r d  t h e  s . s .  

Afghan , i n  S y d n e y  H a r b o u r ,  t h e  C h i e f  J u s t i c e  s a i d :— “  S u b - I n s p e c t o r  I T y a m  h a s  f i l e d  

“  a n  a f f i d a v i t ,  a n d  i n  t h e  t h i r d  p a r a g r a p h  o f  t h a t  a f f i d a v i t  h e  s h o w s  c a u s e  w h y  t h e  a p p l i -  

u c a n t  i s  r e s t r a i n e d ,  a n d  i t  i s  i n  t h e s e  t e r m s  :— 4 T h e  p o l i c e ,  i n  p r e v e n t i n g  t h e  s a i d  L o  

u  P a k  f r o m  l a n d i n g ,  a r e  a c t i n g  t h r o u g h  t h e  I n s p e c t o r - G e n e r a l  o f  P o l i c e  u n d e r  t h e  

u  a u t h o r i t y  a n d  b y  t h e  o r d e r s  o f  t h e  G o v e r n m e n t  o f  t h e  c o l o n y . ’ ”



T h e  C h i e f  J u s t i c e . — B u t  t h a t  w a s  a  p r o c e e d i n g  u n d e r  t h e  Habeas Corpus Act, 
a n  d  c o u l d  n o t  i n v o l v e  t h e  q u e s t i o n  o f  p r e v e n t i n g  L o  P a k  f r o m  l a n d i n g

M r .  S m y t h . — I t  w a s  a r g u e d  f o r  t h e  r e s p o n d e n t  t h a t  t h e  k e e p i n g  o f  t h e  m a n  011 
b o a r d  s h i p  i n  P o r t  J a c k s o n  w a s  n o t  i m p r i s o n m e n t ,  a n d  t h e  C h i e f  J u s t i c e  o f  N e w  S o u t h  

W a l e s  h e l d  t h a t  p r e v e n t i n g  h i m  f r o m  l a n d i n g  w a s  i m p r i s o n i n g  h i m .  T h e  C h i e f  

J u s t i c e  s a i d  t h a t ,  i n  t h e  s h a p e  t h e  c a s e  h a d  t a k e n ,  S u b - I n s p e c t o r  H y a m ’s  s t a t e m e n t  

i n  h i s  a f f i d a v i t ,  t h a t  i n  p r e v e n t i n g  L o  P a k  f r o m  l a n d i n g  t h e  p o l i c e  w e r e  a c t i n g  u n d e r  

t h e  a u t h o r i t y  a n d  b y  t h e  o r d e r s  o f  t h e  G o v e r n m e n t  o f  t h e  c o l o n y ,  w a s  t o  b e  r e g a r d e d  

a s  e q u i v a l e n t  t o ,  a n d  s t o o d  i n  t h e  p l a c e  o f ,  a  r e t u r n  t o  a  w r i t  o f  habeas corpus, 

s i i p p o s i n g  s u c h  a  w r i t  h a d  b e e n  i s s u e d  a s  i t  m i g h t  h a v e  b e e n  i s s u e d  w h e n  i t  

w a s  f i r s t  m o v e d  f o r ;  a n d  t h e  s o l e  q u e s t i o n  f o r  t h e  C o u r t ,  t h e  C h i e f  J u s t i c e  s a i d ,  w a s  

w h e t h e r  t h e  s t a t e m e n t  t h a t  t h e  p o l i c e  w e r e  a c t i n g  u n d e r  t h e  a u t h o r i t y  a n d  b y  o r d e r s  

o f  G o v e r n m e n t  w a s  a  s u f f i c i e n t  r e t u r n ,  a n d  w o u l d  b e  a  s u f f i c i e n t  r e t u r n  i f  e n 

d o r s e d  o n  a  W r i t  o f  habeas corpus. A n d  t h e  C o u r t  h e l d  t h a t  i t  w a s  n o t  a  s u f f i c i e n t  

r e t u r n ,  a n d  d i s c h a r g e d  i t ,  a n d  t h e  r u l e  nisi f o r  a  w r i t  o f  habeas corpus w a s  m a d e  

a b s o l u t e  f o r  t h e  d i s c h a r g e  o f  L o  P a k  w i t h  c o s t s  a g a i n s t  t h e  C r o w n .

M r .  J u s t i c e  W i l l i a m s . — I f  t h e  s a m e  c a s e  h a d  a r i s e n  t h e r e  a s  h a s  a r i s e n  h e r e ,  

a n d  t h e  r e t u r n  h a d  g o n e  a  l i t t l e  f u r t h e r ,  a n d  s a i d  t h a t  L o  P a k  w a s  n o t  i m p r i s o n e d  

f u r t h e r  t h a n  t o  p r e v e n t  h i m ,  a s  a n  a l i e n ,  f r o m  p u t t i n g  f o o t  o n  t h e  s o i l  o f  N e w  S o u t h  

W a l e s ,  f o r  c e r t a i n  r e a s o n s  o n  a c c o u n t  o f  w h i c h  t h e  Q u e e n ’s  r e s p o n s i b l e  a d v i s e r s  i n  

N e w  S o u t h  W a l e s  h a d  i n s t r u c t e d  t h e  S u b - I n s p e c t o r  o f  P o l i c e  t o  p r e v e n t  h i m  f r o m  

l a n d i n g ,  t h e n  t h e  C o u r t  m i g h t  h a v e  h e l d  t h a t  t o  b e  a  g o o d  r e t u r n .

M r .  S m y t h . — A n d  I  s h o u l d  c o n t e n d  t h a t  t h a t  w o u l d  h a v e  b e e n  a  p e r f e c t l y  g o o d

r e t u r n .

M r .  J u s t i c e  W i l l i a m s . — A c c o r d i n g  t o  t h e  A t t o r n e y - G e n e r a l ’s  a r g u m e n t ,  i t  

w o u l d  h a v e  b e e n .

M r .  S m y t h . — A  s o m e w h a t  s i m i l a r  m i s t a k e  w a s  m a d e  i n  t h e  r e t u r n  f u r n i s h e d  b y  

G o v e r n o r  M u s g r a v e  i n  t h e  c a s e  o f  P u l i d o  v. M u s g r a v e .  G o v e r n o r  M u s g r a v e  s t a t e d  

i n  h i s  p l e a  t h a t  h e  d i d  t h e  a c t  c o m p l a i n e d  o f  b y  h i s  a u t h o r i t y  a s  C a p t a i n - G e n e r a l  a n d  

a s  a n  a c t  o f  S t a t e  p o l i c y .  I f  t h e  r e t u r n  h a d  g o n e  f u r t h e r ,  a n d  g i v e n  f a c t s  w h i c h  s h o w e d  

t h a t  t h e  a c t  w a s  a n  a c t  o f  S t a t e ,  t h e  p l e a  w o u l d  h a v e  h e l d  g o o d ; a n d  i n  t h e  s a m e  w a y ,  i f  

t h e  S y d n e y  G o v e r n m e n t  h a d  g o n e  f u r t h e r ,  a n d  s e t  o u t  f a c t s  w h i c h  w o u l d  p r o v e  t h a t  i t  

w a s  a n  a c t  o f  S t a t e ,  t h e  c a s e  m i g h t  h a v e  m e t  w i t h  a  d i f f e r e n t  f a t e  i n  t h e  S u p r e m e  

C o u r t  o f  N e w  S o u t h  W a l e s ,  b e c a u s e  v e r y  l i k e l y  t h a t  w o u l d  h a v e  b e e n  h e l d  t o  b e  a  

g o o d  r e t u r n .  W e  k n o w  t h a t  t h e  d e c i s i o n  o f  t h e  C o u r t ,  w h i c h ,  s o  f a r  a s  I  c a n  j u d g e  o f  

i t ,  w a s  c o r r e c t ,  w a s  b a s e d  o n  t h e  o p i n i o n  t h a t  t h e  r e t u r n  w a s  a  b a d  r e t u r n .  I  w i l l  

n o w  a d d r e s s  a  f e w  w o r d s  t o  t h e  C o u r t  w i t h  r e s p e c t  t o  t h e  C h i n e s e  I m m i g r a n t s  A c t s .  

T h e  a l l e g a t i o n ,  i s  t h a t  w e  p r e v e n t e d  t h e  p l a i n t i f f  f r o m  l a n d i n g ,  a n d  i t  h a s  b e e n  p u t  t o  

t h e  C o u r t  t h a t ,  a s  t h e  p l a i n t i f f  w a s  a l r e a d y  w i t h i n  t h e  l i m i t s  o f  t h e  t e r r i t o r i a l  w a t e r s  o f  

V i c t o r i a ,  h e  h a d  i n  p o i n t  o f  f a c t  a n d  o f  l a w  a c t u a l l y  e n t e r e d  t h e  c o l o n y .  N o w  I  

c o n t e n d  t h a t  u  e n t e r i n g  a n d  l a n d i n g ”  m e a n s  g e t t i n g  b o d i l y ,  p h y s i c a l l y ,  o n  s h o r e ,  a n d  

t h a t  m e r e l y  b e i n g  o n  a  v e s s e l  i n  t h e  t e r r i t o r i a l  w a t e r s  o f  t h e  c o l o n y  d o e s  n o t  m e a n  

b e i n g  w i t h i n  t h e  c o l o n y .  I f  b e i n g  o n  b o a r d  a  v e s s e l  i n  t h e  t e r r i t o r i a l  w a t e r s  o f  t h e  

C o l o n y  m e a n s  t h a t  t h e  p l a i n t i f f  h a d  a c t u a l l y  e n t e r e d  t h e  c o l o n y ,  t h e n  I  s u b m i t  t h a t  

s e c t i o n  4  o f  A c t  7 2 3  s h o w s  t h a t  h i s  b e i n g  t h e r e  w a s  o f  i t s e l f  a n  i l l e g a l  a c t  o n  h i s  p a r t ,  

b e c a u s e  s e c t i o n  4  s a y s  :—
u  I f  a n y  i m m i g r a n t  s h a l l  e n t e r  o r  a t t e m p t  t o  e n t e r  t h i s  c o l o n y  b y  s e a  w h o  s h a l l  

u n o t  h a v e  p a i d  o r  h a d  p a i d  f o r  h i m  t h e  s a i d  s u m  o f  £ 1 0  h e  s h a l l  b e  l i a b l e  t o  a  p e n a l t y  

“  o f  £ 1 0 ,  a n d  011 d e f a u l t  o f  p a y m e n t  o f  s u c h  p e n a l t y  s h a l l  b e  l i a b l e  t o  i m p r i s o n m e n t  f o r  

“  t w e l v e  m o n t h s  u n l e s s  s u c h  p e n a l t y  b e  s o o n e r  p a i d ,  a n d  m a y  b e  a p p r e h e n d e d  a n d  

u t a k e n  b e f o r e  a n y  j u s t i c e  t o  b e  d e a l t  w i t h  i n  d u e  c o u r s e  o f  l a w . ”

D r .  M a d d e n . — B u t  h e  m a y  b e  w i l l i n g  t o  p a y  t h e  p o l l - t a x .
M r .  S m y t h . — I  d o  n o t  c a r e  a b o u t  t h a t .  I f  i t  i s  t o  b e  s a i d  t h a t  b e i n g  o n  b o a r d  a  

v e s s e l  i n  t h e  t e r r i t o r i a l  w a t e r s  o f  t h e  c o l o n y  i s  e q u i v a l e n t  t o  b e i n g  i n  t h e  c o l o n y ,  t o  

h a v i n g  l a n d e d  h e r e ,  t h e n  t h e  p l a i n t i f f s  b e i n g  011 b o a r d  t h e  Afghan  i n  P o r t  P h i l l i p  

h a r b o u r ,  w i t h o u t  h a v i n g  f i r s t  p a i d  t h e  £ 1 0  r e q u i r e d  b y  s e c t i o n  4  o f  A c t  7 2 3 ,  i s  i n  i t s e l f  

a n  i l l e g a l  a c t  o n  h i s  p a r t .  T h a t  a r g u m e n t  w i l l  c o n v i n c e  t h e  C o u r t ,  I  t h i n k ,  t h a t  i t  w a s  

n o t  t h e  i n t e n t i o n  o f  P a r l i a m e n t  t o  e n a c t  t h a t  b e i n g  i n  t h e  t e r r i t o r i a l  w a t e r s  o f  V i c t o r i a  

w a s  e n t e r i n g  t h e  c o l o n y  w i t h i n  t h e  m e a n i n g  o f  t h e  C h i n e s e  I m m i g r a n t s  A c t ,  b e c a u s e  a  

C h i n e s e  c o u l d  n o t  c o m e  i n t o  t h e  c o l o n y  b y  s e a  w i t h o u t  e n t e r i n g  t h e  t e r r i t o r i a l  w a t e r s  

o f  V i c t o r i a  b e f o r e  p a y i n g  t h e  p o l l - t a x ,  w h i c h  P a r l i a m e n t  d i d  n o t  i n t e n d  t o  m a k e  a n  

i l l e g a l  a c t .  I  t h e r e f o r e  c o n t e n d  t h a t  e n t e r i n g  t h e  c o l o n y ,  w i t h i n  t h e  m e a n i n g  o f  t h e



C h i n e s e  I m m i g r a n t s  A c t ,  i s  b e i n g  i n  t h e  c o l o n y — b o d i l y ,  p h y s i c a l l y ,  o n  s h o r e .  I t  h a s  

b e e n  s a i d  t h a t  t h e  l a w  w h i c h  r e q u i r e s  e a c h  C h i n e s e  i m m i g r a n t  t o  p a y  a  p o l l - t a x  o f  £ 1 0  

c r e a t e s  a  k i n d  o f  c o n t r a c t  t h a t  t h e  C h i n e s e  a r e  t o  h a v e  l e a v e  t o  e n t e r  t h e  c o l o n y  o n  

p a y m e n t  o f  t h a t  t a x .  I  s u b m i t  t h a t  t h e  l a w  d o e s  n o t h i n g  o f  t h e  k i n d .  T o  p u t  t h e  

c a s e  g e n e r a l l y ,  I  s u b m i t ,  i n  t h e  f i r s t  i n s t a n c e ,  t h a t  n o  a l i e n  h a s  t h e  r i g h t  t o  c o m e  h e r e  

a t  a l l ; a n d  w e  h a v e  s p e c i a l l y  r e s t r i c t i v e  l e g i s l a t i o n  w i t h  r e s p e c t  t o  t h e  C h i n e s e .  T h e  

C h i n e s e  I m m i g r a n t s  A c t  p u t  a  r e s t r i c t i o n  o n  C h i n e s e  w h i c h  i s  n o t  p u t  u p o n  a n y  o t h e r

a l i e n .  T h e  l a w  o f  t h i s  c o l o n y ,  e x p r e s s i n g  t h e  w i l l  o f  t h e  p e o p l e ,  s a y s  t o  t h e  C h i n e s e : ___

“  Y o u  h a v e  n o  r i g h t ,  b e i n g  a l i e n s ,  t o  c o m e  i n t o  V i c t o r i a ,  i f  w e  c h o o s e  t o  k e e p  y o u  o u t 1 

“  a n d  w e  w i l l  p u t  a  r e s t r i c t i o n  011 y o u r  i m m i g r a t i o n ,  s o  l o n g  a s  w e  d o  a d m i t  y o u  i n t o  

u  t h e  c o l o n y ,  b y  r e q u i r i n g  e a c h  C h i n e s e  i m m i g r a n t  t o  p a y  a  p o l l - t a x  o f  £ 1 0 . ”  B u t  

t h a t  d o e s  n o t  g i v e  a  C h i n e s e  t h e  r i g h t  t o  e n t e r  t h e  c o l o n y  o n  p a y m e n t  o f  £ 1 0 .  T h e  

p r e r o g a t i v e  o f  t h e  C r o w n  t o  e x c l u d e  a l i e n s  f r o m  a n y  p a r t  o f  t h e  B r i t i s h  d o m i n i o n s  

c a n n o t  b e  a f f e c t e d  b y  i m p l i c a t i o n ,  o r  i n  a n y  w a y ,  e x c e p t  e x p r e s s l y  b y  A c t  o f  P a r l i a 

m e n t ,  a n d ,  t h e r e f o r e ,  I  s u b m i t  t h a t  t h e r e  i s  n o  c o n t r a c t ,  e x p r e s s e d  o r  i m p l i e d ,  t h a t ,  o n  

t h e  p a y m e n t  o f  £ 1 0 ,  a  C h i n e s e  i s  t o  h a v e  t h e  r i g h t  t o  e n t e r  t h e  c o l o n y .  F o r  t h e s e  

s e v e r a l  r e a s o n s ,  I  s u b m i t  t o  t h e  C o u r t  t h a t  t h e  p l e a  o f  t h e  d e f e n c e  i s  g o o d .

M r .  B o x . — W i l l  y o u r  H o n o r s  p e r m i t  m e  t o  s a y  a  f e w  w o r d s  ?  I t  i s  n o t  o f t e n  

t h a t  c o u n s e l  h a s  t h e  h o n o r  o f  a d d r e s s i n g  a  F u l l  C o u r t ,  c o n s t i t u t e d ,  a s  t h i s  i s ,  o f  a l l  

t h e  S u p r e m e  C o u r t  J u d g e s  o f  t h e  c o l o n y ; a n d ,  a s  t h e r e  s e e m s  t o  b e  s o m e  s l i g h t  

m i s a p p r e h e n s i o n  o n  o n e  01* t w o  p o i n t s ,  I  h o p e  t o  b e  a b l e ,  i f  p o s s i b l e ,  t o  r e m o v e  i t .  I n  

t h e  f i r s t  p l a c e ,  I  w a n t  t o  c a l l  y o u r  P l o n o r s ’ a t t e n t i o n  t o  t h e  c a s e  w h i c h  h a s  b e e n  s o  

o f t e n  c i t e d ,  v i z . ,  B u r o n  v. D e n m a n ,  a n d  I  w a n t  t o  p u t  b e f o r e  t h e  C o u r t  t h e  v i e w  I  

t a k e  o f  w h a t  i s  c a l l e d  a n  a c t  o f  S t a t e ,  a s  d e f i n e d  b y  M r .  J u s t i c e  S t e p h e n .  A n d  m y  

v i e w  i s  t h i s :  T h a t  a n  a c t  o f  S t a t e  i s  a n  a l t o g e t h e r  d i f f e r e n t  t h i n g  f r o m  t h e  c o m m o n  

r a t i f i c a t i o n  o f  a n  a c t  d o n e  b y  a n  a g e n t  o n  b e h a l f  o f  h i s  p r i n c i p a l .  T h e  d i s t i n c t i o n  I  

d r a w  i s ,  t h a t  t h e  r a t i f i c a t i o n  b y  t h e  S o v e r e i g n  o f  a n  a c t  d o n e  b y  h e r  s e r v a n t  o r  a g e n t  

c o m p l e t e l y  t a k e s  a w a y  t h e  w r o n g f u l  n a t u r e  o f  t h a t  a c t ,  w h i l e  t h e  r a t i f i c a t i o n  b y  a  

p r i n c i p a l  o f  t h e  a c t  o f  h i s  a g e n t  r e n d e r s  t h e  p r i n c i p a l ,  a s  w e l l  a s  t h e  a g e n t ,  l i a b l e  f o r  

t h e  a c t .  T h e  a c t  o f  t h e  S o v e r e i g n  i n  r a t i f y i n g  t h a t  w h i c h  h e r  o f f i c e r  h a s  d o n e  m a k e s  

t h e  o f f i c e r  i r r e s p o n s i b l e ,  a n d  c o n v e r t s  t h a t  w h i c h  w a s  a  w r o n g ,  w h i c h  c o u l d  b e  r e 

d r e s s e d  b y  a  m u n i c i p a l  c o u r t ,  i n t o  a n  a c t  w h i c h  i s  n o t  a  w r o n g  i n  t h e  e y e  o f  t h e  l a w ,  

t h a t  i s  t o  s a y ,  i t  i s  n o  w r o n g  i n  t h e  s e n s e  t h a t  a n y  m u n i c i p a l  c o u r t  c a n  e n t e r  i n t o  t h e  

q u e s t i o n  o f  w h e t h e r  o r  n o t  i t  i s  r i g h t  o r  w r o n g .  T h e  r a t i f i c a t i o n  o f  t h e  a c t  b y  t h e  

S o v e r e i g n  t a k e s  i t  e n t i r e l y  o u t  o f  t h e  j u r i s d i c t i o n  o f  t h e  m u n i c i p a l  c o u r t s ,  a n d  a n  a l i e n  

w h o  h a s  s u f f e r e d  a  w r o n g  w h i c h  h a s  b e e n  r a t i f i e d  b y  t h e  S o v e r e i g n  c a n n o t  g o  t o  t h e  

C o u r t s  o f  t h e  c o u n t r y ,  w h e r e v e r  t h e  o f f i c e r  w h o  h a s  d o n e  t h e  w r o n g  r e s i d e s  o r  m a y  b e  

c a u g h t ,  a n d  s u e  h i m  f o r  d a m a g e s ,  b e c a u s e  t h e  C r o w n ,  i n  r a t i f y i n g  t h e  a c t ,  h a s  s a i d —  

“  M y  m u n i c i p a l  c o u r t s  s h a l l  n o  l o n g e r  d e a l  w i t h  t h i s  q u e s t i o n .  Y o u  s a y  y o u  h a v e  

u  s u f f e r e d  a  w r o n g ,  b u t  y o u  s h a l l  n o t  s e e k  a  r e m e d y  f o r  t h a t  w r o n g  i n  m y  m u n i c i p a l  

u c o u r t s  ; a n d  i f  y o u  t h i n k  y o u  a r e  e n t i t l e d  t o  a n y  r e d r e s s ,  y o u  m u s t  s e e k  i t  t h r o u g h  

u  y o u r  o w n  S o v e r e i g n . ”  N o w  a  w o r d  o r  t w o  w i t h  r e g a r d  t o  t h e  m a x i m  t h a t  “  t h e  

u Q u e e n  c a n  d o  n o  w r o n g . ”  I f  a n  o f f i c e r  o f  t h e  Q u e e n  d o e s  a n y  w r o n g  t o  a  c i t i z e n ,  h e  

i s  r e s p o n s i b l e  i n  t h e  c i v i l  c o u r t s  f o r  t h e  c o n s e q u e n c e s  o f  t h e  w r o n g ,  i f  h i s  a c t  b e  i l l e g a l ,  

a l t h o u g h  t h e  w r o n g  w a s  d o n e  b y  c o m m a n d  o f  t h e  Q u e e n ; a n d  t h e  o n l y  m o d e  k n o w n  

t o  t h e  l a w  b y  w h i c h  t h a t  o f f i c e r  c a n  a v o i d  t h e  c o n s e q u e n c e s  o f  w h a t  h e  h a s  d o n e ,  e v e n  

t h o u g h  i t  b e  b y  c o m m a n d  o f  h i s  S o v e r e i g n ,  i s  b y  a n  A c t  o f  I n d e m n i t y .  A n d  t h e s e  

A c t s  o f  I n d e m n i t y  a r e  a l w a y s  p a s s e d ,  i n  a l l  c a s e s  o f  t u m u l t  a n d  r e b e l l i o n ,  t o  s a v e  t h e  

o f f i c e r s  o f  t h e  C r o w n  f r o m  b e i n g  s u e d  i n  t h e  m u n i c i p a l  c o u r t s  a f t e r  p e a c e  h a s  b e e n  

r e s t o r e d  a g a i n .  E v e r y  m a n  w h o  w e n t  b e y o n d  t h e  l a w ,  c i v i l  o r  m i l i t a r y ,  i n  t h e  c o u r s e  

o f  a  r e b e l l i o n  o r  d i s t u r b a n c e ,  w o u l d  b e  r e s p o n s i b l e  i n  t h e  m u n i c i p a l  c o u r t s ,  a f t e r  t h e  

c l o s e  o f  t h e  r e b e l l i o n ,  i f  n o t  p r o t e c t e d  f r o m  a c t i o n s  b y  a n  A c t  o f  I n d e m n i t y  p a s s e d  b y  

P a r l i a m e n t .  I n  G o v e r n o r  E y r e ’s  c a s e ,  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  w a s  s u e d  b y  

a  c i t i z e n  o f  t h e  S t a t e  o f  J a m a c i a ,  a n d  h i s  o n l y  a n s w e r  t o  t h e  E n g l i s h  C o u r t  w a s  a n  A c t  

o f  I n d e m n i t y .  I t  w a s  110 u s e  h i s  s e t t i n g  u p  t h e  d e f e n c e  t h a t  h i s  a c t  w a s  a n  a c t  o f  

S t a t e ,  b e c a u s e ,  a l t h o u g h  t h e r e  c o u l d  b e  n o  g r e a t e r  a c t  o f  S t a t e  t h a n  t h e  a c t  o f  t h e  

G o v e r n o r  o f  J a m a c i a  i n  s u p p r e s s i n g  t h e  r e b e l l i o n ,  i n  t h e  c a s e  o f  a  s u b j e c t  i t  i s  n o  

d e f e n c e  t o  s a y  t h a t  t h e  a c t  o f  w h i c h  h e  c o m p l a i n s  i s  a n  a c t  o f  S t a t e .

T h e  C h i e f  J u s t i c e . — A 11 a c t  o f  S t a t e  c a n  o n l y  b e  s e t  u p  a s  a  d e f e n c e  t o  a n  a c t i o n  

b r o u g h t  b y  a  f o r e i g n e r .

M r .  B o x . — Q u i t e  s o ; a n d  w h e n  a n  a c t  a g a i n s t  a  f o r e i g n e r  b e c o m e s  a n  a c t  o f  

S t a t e ,  n o  m u n i c i p a l  c o u r t  c a n  t a k e  n o t i c e  o f  i t .  T h e  f o r e i g n e r  m u s t  g o  f o r  r e d r e s s  t o
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t h e  S t a t e  t o  w h o m  l i e  o w e s  a l l e g i a n c e ,  a n d  b y  m e a n s  o f  d i p l o m a c y  o r  w a r  o b t a i n  t h e  

r e d r e s s  w h i c h  t h e  m u n i c i p a l  c o u r t s  w i l l  n o t  g i v e  h i m .  I n  t h e  c a s e  o f  B u r o n  v. D e n -

™ <nn’ ^ r .n c  1r i i a s  a  n n n  ^ e e n  h r o u g d i t  f o r w a r d ,  t h e r e  w a s  a  g r e a t  w r o n g  d o n e  t o  B u r o n .  
S o m e t h i n g  l i k e  £ 4 0 , 0 0 0  w o r t h  o f  h i s  p r o p e r t y  w a s  d e s t r o y e d  b y  C a p t a i n  D e n m a n ,  a n d  

y e t  h e  w a s  n o t  a b l e  t o  o b t a i n  r e d r e s s  i n  t h e  E n g l i s h  C o u r t s ,  b e c a u s e  t h e  a c t  o f  C a p t a i n  

D e n m a n  w a s  c o n s t i t u t e d  a n  a c t  o f  S t a t e  b y  t h e  w r i t i n g  o f  a  l e t t e r  u n d e r  t h e  d i r e c t i o n  

o f  L o r d  P a l m e r s t o n ,  a s  S e c r e t a r y  o f  S t a t e .  I f  y o u r  H o n o r s  w i l l  l o o k  t h r o u g h  t h e  

l e t t e r s ,  y o u  w i l l  f i n d  t h a t  w h i l e  L o r d  P a l m e r s t o n  s a i d  t h a t  C a p t a i n  D e n m a n ’s  

c o n d u c t  w a s  m o s t  e x c e l l e n t ,  a n d  t h a t  l i e  t h o r o u g h l y  a p p r o v e d  o f  i t ,  L o r d  A b e r d e e n  

s a i d  l i e  t h o r o u g h l y  d i s a p p r o v e d  o f  e v e r y t h i n g  C a p t a i n  D e n m a n  h a d  d o n e ,  a n d  t h a t  i t  

w a s  h i g h l y  i l l e g a l ;  n o r  w a s  i t  u n t i l  a f t e r  L o r d  A b e r d e e n ’s  l e t t e r  w a s  w r i t t e n  t h a t  t h e  

a c t i o n  w a s  b r o u g h t .  T h e r e  i s  n o t h i n g  i n  t h i s  c a s e  o f  B u r o n  v. D e n m a n  w h i c h  s h o w s  

t h a t  t h e  Q u e e n  h e r s e l f  k n e w  o f  o r  a s s e n t e d  t o  t h e  a c t  o f  C a p t a i n  D e n m a n .  A t  p a g e  

1 8 8  o f  t h e  r e p o r t ,  t h e  d i s t i n c t i o n  I  a m  a t t e m p t i n g  t o  d r a w  i s  m e n t i o n e d  b y  t h e  v e r v  
l e a r n e d  B a r o n  P a r k e  i n  t h e  f o l l o w i n g  t e r m s :—

“  S u c h  b e i n g  t h e  l a w  b e t w e e n  p r i v a t e  i n d i v i d u a l s ,  t h e  q u e s t i o n  i s  w h e t h e r  t h e  

“  a c t  o f  t h e  S o v e r e i g n ,  r a t i f y i n g  t h e  a c t  o f  o n e  o f  h i s  o f f i c e r s ,  c a n  b e  d i s t i n g u i s h e d .  O n  

“  t h a t  s u b j e c t  I  h a v e  c o n f e r r e d  w i t h  m y  l e a r n e d  b r e t h r e n ,  a n d  t h e y  a r e  d e c i d e d l y  o f  

“  o p i n i o n  t h a t  t h e  r a t i f i c a t i o n  o f  t h e  C r o w n  c o m m u n i c a t e d  a s  i t  h a s  b e e n  i n  t h e  p r e -  

“  s e n t  c a s e  i s  e q u i v a l e n t  t o  a  p r i o r  c o m m a n d .  I  d o  n o t  s a y  t h a t  I  d i s s e n t ,  b u t  I  

u e x p r e s s  m y  c o n c u r r e n c e  i n  t h e i r  o p i n i o n  w i t h  s o m e  d o u b t ,  b e c a u s e ,  o n  r e f l e c t i o n ,  

“  t h e r e  a p p e a r s  t o  m e  a  c o n s i d e r a b l e  d i s t i n c t i o n  b e t w e e n  t h e  p r e s e n t  c a s e  a n d  t h e  o r d i -  

“  n a r y  c a s e  o f  r a t i f i c a t i o n  b y  s u b s e q u e n t  a u t h o r i t y  b e t w e e n  p r i v a t e  i n d i v i d u a l s .  I f  

“ a n  i n d i v i d u a l  r a t i f i e s  a n  a c t  d o n e  i n  h i s  b e h a l f ,  t h e  n a t u r e  o f  t h e  a c t  r e m a i n s  u n -  

“  c h a n g e d ; i t  i s  s t i l l  a  m e r e  t r e s p a s s ,  a n d  t h e  p a r t y  i n j u r e d  h a s  h i s  o p t i o n  t o  s u e  e i t h e r .  

“  I f  t h e  C r o w n  r a t i f i e s  a n  a c t ,  t h e  c h a r a c t e r  o f  t h e  a c t  b e c o m e s  a l t e r e d ,  f o r  t h e  r a t i f i -  

“  c a t i o n  d o e s  n o t  g i v e  t h e  p a r t y  i n j u r e d  t h e  d o u b l e  o p t i o n  o f  b r i n g i n g  h i s  a c t i o n  

“  a g a i n s t  t h e  a g e n t  w h o  c o m m i t t e d  t h e  t r e s p a s s  o r  t h e  p r i n c i p a l  w h o  r a t i f i e d  i t ,  b u t  a  

“  r e m e d y  a g a i n s t  t h e  C r o w n  o n l y  ( s u c h  a s  i t  i s ) ,  a n d  a c t u a l l y  e x e m p t s  f r o m  a l l  l i a b i l i t y  

“  t h e  p e r s o n  w h o  c o m m i t s  t h e  t r e s p a s s . ”

I t  i s  i m m a t e r i a l  w h e t h e r  t h e  C r o w n  k n o w s  b e f o r e h a n d  o r  n o t .  O n  p a g e  1 8 9 ,  

B a r o n  P a r k e  s a y s :—

“ W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t ,  a s  t h e  o r i g i n a l  a c t  w o u l d  h a v e  b e e n  a n  a c t  o f  

“  t h e  C r o w n ,  i f  c o m m u n i c a t e d  b y  a  w r i t t e n  o r  p a r o l  d i r e c t i o n  f r o m  t h e  B o a r d  o f  

“ A d m i r a l t y ,  s o  t h i s  r a t i f i c a t i o n ,  c o m m u n i c a t e d  i n  t h e  w a y  i t  h a s  b e e n ,  i s  e q u a l l y  g o o d .  

“  I  s h o u l d  o b s e r v e  t h a t  t h e  C o u r t  a r e  o f  o p i n i o n  t h a t  i t  i s  n o t  n e c e s s a r y  f o r  t h e  d c -  

“  f e n d a n t  D e n m a n  t o  p r o v e  t h e  p l e a s ,  w h i c h  e x p r e s s l y  s t a t e  t h e  a u t h o r i t y  o f  t h e  

“  C r o w n ,  f o r  i f  t h i s  a c t ,  b y  a d o p t i o n ,  b e c o m e s  t h e  a c t  o f  t h e  C r o w n ,  t h e  s e i z u r e  o f  t h e  

“  s l a v e s  a n d  g o o d s  b y  t h e  d e f e n d a n t  i s  a  s e i z u r e  b y  t h e  C r o w n ,  a n d  a n  a c t  o f  S t a t e ,  f o r  

“  w h i c h  t h e  d e f e n d a n t  i s  i r r e s p o n s i b l e . ”

N o w ,  n o  w o r d s  c o u l d  b e  l a r g e r  t h a n  t h o s e  I  h a v e  j u s t  r e a d  t o  t h e  C o u r t .

T h e  C h i e f  J u s t i c e . — Y o u  s a y  t h a t  t h e  r e c o g n i t i o n  b y  t h e  C r o w n  o f  a n  a c t  o f  

o n e  o f  i t s  o f S b e r s  i s  a  s u f f i c i e n t  a n s w e r  o n  t h e  p a r t  o f  t h a t  o f f i c e r  t o  a n y  f o r e i g n e r ’s  c l a i m  

a g a i n s t  h i m  i n  r e s p e c t  o f  t h a t  a c t  ?

M r .  B o x . — C e r t a i n l y ,  y o u r  H o n o r .  T h a t  i s  c l e a r l y  s h o w n  b y  t h e  c a s e  o f  B u r o n  

v. D e n m a n .  O f  c o u r s e ,  t h e  r a t i f i c a t i o n  o f  a  w r o n g f u l  a c t  d o n e  b y  a n  o f f i c e r  o f  t h e  

C r o w n  a g a i n s t  a  s u b j e c t  w o u l d  b e  o f  n o  a v a i l  a s  a  d e f e n c e .  Y o u  m u s t  a l w a y s  t a k e  a  

d e c i s i o n  w i t h  t h e  f a c t s  o f  t h e  c a s e ,  a n d  i n  t h e  c a s e  o f  B u r o n  v. D e n m a n  y o u  m u s t  t a k e  

t h e  d e c i s i o n  o f  t h e  C o u r t  w i t h  t h e  f a c t  t h a t  B u r o n  w a s  a  P o r t u g u e s e .  T h e r e  c a n  b e  

n o  a c t  o f  S t a t e  a g a i n s t  a  s u b j e c t .  T h a t  i s  p r o v e d  b y  t h e  d e c i s i o n  i n  t h e  c a s e  o f  

C h a p m a n  a n d  I r e l a n d ,  w h i c h  i s  r e p o r t e d  i n  3  “ V i c t o r i a n  L a w  R e p o r t s , ”  p a g e  2 4 2 .  I  w a s  

o n e  o f  t h e  c o u n s e l  w h o  a d v i s e d  i n  t h a t  c a s e  t h a t  i t  w o u l d  b e  s u f f i c i e n t  t o  s h o w  t h a t  t h e  

a c t  o f  w h i c h  I r e l a n d  c o m p l a i n e d  w a s  a n  a c t  o f  S t a t e ,  o v e r l o o k i n g  t h e  d i s t i n c t i o n  

b e t w e e n  s u b j e c t  a n d  f o r e i g n e r .  B u t  t h e  C o u r t  t o o k  a n  o p p o s i t e  v i e w .  I r e l a n d ,  a s  t h e  

C o u r t  w i l l  r e m e m b e r ,  w a s  a  B r i t i s h  s u b j e c t  r e s i d e n t  i n  F i j i ,  a n d  w a s  a r r e s t e d  b y  C a p t a i n  

C h a p m a n ,  o f  H  M . S .  Dido , i n  F i j i a n  w a t e r s .  I t  w a s  d e e m e d  d e s i r a b l e  t o  h a v e  t h e  a c t  

r a t i f i e d  a s  a n  a c t  o f  S t a t e  b y  t h e  V i c t o r i a n  G o v e r n m e n t ,  a s  C a p t a i n  C h a p m a n  h a p p e n e d  

t o  b e  a t  " t h e  M e l b o u r n e  r a c e s  a t  t h e  t i m e  t h e  a c t i o n  w a s  b r o u g h t  a g a i n s t  h i m  b y  

I r e l a n d .  I t  w a s  t h e n  r e m e m b e r e d  t h a t  t h e  a c t  w a s  d o n e  a b r o a d ,  t h a t  i s  t o  s a y ,  i t  w a s  

d o n e  o u t s i d e  o f  V i c t o r a n  t e r r i t o r y ,  a n d  i t  w a s  s u g g e s t e d  t h a t  i t  w o u l d  n o t  b e  o f  

t h e  s l i g h t e s t  u s e  f o r  t h e  V i c t o r i a n  G o v e r n m e n t  t o  a t t e m p t  t o  r a t i f y ,  i n  t h e  n a m e  

a n d  o n  b e h a l f  o f  t h e  Q u e e n ,  a n  a c t  w h i c h  w a s  d o n e  b e y o n d  t h e  t e r r i t o r i a l  l i m i t s  o f



V i c t o r i a .  W e  a d v i s e d  t h a t  t h e  m a t t e r  s h o u l d  h e  r e f e r r e d  t o  t h e  I m p e r i a l  a u t h o 

r i t i e s  i n  L o n d o n .  T h a t  w a s  d o n e ; t h e  a c t  o f  C a p t a i n  C h a p m a n  w a s  p r o m p t l y  

r a t i f i e d  a t  h o m e  a s  a n  a c t  o f  S t a t e ,  a n d  t h e  c a s e  w a s  b r o u g h t  o u t  t o  V i c t o r i a  r e a d y  

t o  b e  p r o v e d  u p  t o  t h e  h i l t .  T h e  c o u n s e l  f o r  t h e  C r o w n ,  S e r j e a n t  S l e i g h ,  M r .  C .  

A .  S m y t h ,  a n d  m y s e l f ,  a r g u e d  t h a t  t h e  l e t t e r  f r o m  t h e  A d m i r a l t y  t o  C a p t a i n  C h a p m a n  

a p p r o v i n g  o f  h i s  c o n d u c t  w a s  a d m i s s i b l e  i n  e v i d e n c e ,  a s  p r o v i n g  t h a t  t h e  a c t  o f  C a p t a i n  

C h a p m a n  w a s  a n  a c t  o f  S t a t e .  I t  w a s  o b j e c t e d  t o  b y  t h e  l e a r n e d  c o u n s e l  o n  t h e  o t h e r  

s i d e  ; b u t ,  a l t h o u g h  t h e y  w e r e  v e r y  l e a r n e d ,  I  d o  n o t  t h i n k  t h a t  t h e y  s a w  t h e  p o i n t  a s  t o  

t h e  d i f f e r e n c e  b e t w e e n  a  s u b j e c t  a n d  a  f o r e i g n e r .  A t  a l l  e v e n t s ,  t h e y  d i d  n o t  s u b m i t  

i t  t o  t h e  C o u r t ,  a n d  I  c e r t a i n l y  d i d  n o t  k n o w  o f  i t .  W e  p u t  i n  t h e  l e t t e r  f r o m  t h e  

A d m i r a l t y  a n d  t h e  o t h e r  d o c u m e n t s  f r o m  h o m e ,  w h i c h  w e r e  r e a l l y  v e r y  s p l e n d i d ,  b u t  

w e r e  o b j e c t e d  t o  a s  i n a d m i s s i b l e  a n d  a s  u t t e r l y  i r r e l e v a n t ,  a n d  w e  c o n t e n d e d  t h a t ,  

t h e  d e f e n d a n t ’s  c o n d u c t  b e i n g  t h u s  p r o v e d  t o  h a v e  b e e n  r a t i f i e d  a n d  a d o p t e d  b y  t h e  

G o v e r n m e n t ,  h e  w a s  n o t  l i a b l e  f o r  t h e  a c t ,  a n d  v r e  r e f e r r e d  t h e  C o u r t  t o  t h e  d e c i s i o n  i n  

B u r o n  v. D e n m a n .  M r .  J u s t i c e  F e l l o w e s  q u i e t l y  s a i d — “  T h a t  c a s e  d o e s  h o t  a p p l y  a t  

a l l .  T h e r e  a  f o r e i g n e r  s u e d  a n  E n g l i s h  o f f i c e r ,  i n  a n  E n g l i s h  C o u r t ,  f o r  w h a t  t h e  

E n g l i s h  G o v e r n m e n t  h e l d  h e  w a s  r i g h t  i n  d o i n g .  I t  w o u l d  b e  j u s t  t h e  s a m e  a s  i f  a  

w o u n d e d  T u r k  w e r e  t o  s u e  a  R u s s i a n ,  i n  a  R u s s i a n  C o u r t ,  f o r  w h a t  h e  s u f f e r e d  i n  t h e  

p r e s e n t  w a r .  I t  h a s  n e v e r  b e e n  h e l d  t h a t  b e t w e e n  s u b j e c t  a n d  s u b j e c t  a n  a c t i o n  c o u l d  

n o t  b e  b r o u g h t  f o r  a  w r o n g f u l  a c t  m e r e l y  b e c a u s e  t h e  G o v e r n m e n t  a d o p t e d  o r  d i r e c t e d  

i t .  T h e  l a w  i s  j u s t  t h e  o t h e r  w a y . ”  A n d  t h e r e  w a s  n o  m o r e  s a i d ,  y o u r  H o n o r s .

M r .  S m y t h . — W e  g o t  a  v e r d i c t  i n  t h e  e n d .

M r .  J u s t i c e  W i l l i a m s . — T h e  j u r y  g a v e  y o u  a  v e r d i c t .

M r .  B o x . — Y e s ,  y o u r  H o n o r ; b e c a u s e  t h e y  b e l i e v e d ,  f r o m  t h e  e v i d e n c e ,  t h a t  

I r e l a n d  c o n s e n t e d  t o  w h a t  w a s  d o n e  i n  F i j i  f o r  h i s  o w n  s a f e t y  a n d  p r o t e c t i o n .  T h e  

c a s e  i s  r e p o r t e d  011 p a g e  2 1 2 ,  b u t  t h e  k e r n e l  o f  t h e  c a s e  i s  g i v e n  o n  p a g e  2 5 2  o f  3  

“ V i c t o r i a n  L a w  R e p o r t s . ”  T h e r e  i s  a  d i s t i n c t i o n  b e t w e e n  a n  a c t  d o n e  i n  t h i s  c o l o n y  a n d  

a n  a c t  d o n e  o u t s i d e  i t s  l i m i t s  w i t h  r e f e r e n c e  t o  t h e  r a t i f i c a t i o n  o f  t h e  a c t  b y  t h e  C r o w n  

s o  a s  t o  c o n s t i t u t e  i t  a n  a c t  o f  t h e  S t a t e ; a n d  a s  t h e r e  a p p e a r s  t o  b e  s o m e  s l i g h t  m i s a p p r e 

h e n s i o n  o n  t h e  p o i n t ,  I  m a y  b e  p e r m i t t e d  t o  o f f e r  a  f e w  w o r d s  w i t h  r e g a r d  t o  i t .  A  w r o n g  

d o n e  t o  a  f o r e i g n e r  a b r o a d  c a n  o n l y  b e  m a d e  a n  a c t  o f  S t a t e  b y  t h e  r a t i f i c a t i o n  o f  t h e  

I m p e r i a l  G o v e r n m e n t ; a  w r o n g  d o n e  t o  t h e  f o r e i g n e r  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  a  

B r i t i s h  c o l o n y  e n j o y i n g  r e s p o n s i b l e  g o v e r n m e n t  m a y  b e  c o n s t i t u t e d  a n  a c t  o f  S t a t e  

b y  t h e  r a t i f i c a t i o n  o f  t h e  G o v e r n m e n t  o f  t h e  c o l o n y  w i t h i n  w h i c h  t h e  w r o n g  i s  c o m 

m i t t e d .  A  w r o n g  d o n e  t o  a  f o r e i g n e r  o u t s i d e  t h e  l i m i t s  o f  t h i s  c o l o n y  c o u l d  n o t  h e  

r a t i f i e d  a n d  m a d e  a n  a c t  o f  S t a t e  b y  t h e  G o v e r n m e n t  o f  V i c t o r i a .  A s s u m i n g ,  i n  t h e  

p r e s e n t  c a s e ,  t h a t  a  w r o n g  h a s  b e e n  d o n e  t o  t h i s  C h i n a m a n ,  i n  r e f u s i n g  t o  p e r m i t  h i m  

t o  l a n d ,  t h e  w r o n g  i s  d o n e  b y  M r .  M u s g r o v e ,  t h e  C o l l e c t o r  o f  C u s t o m s ,  a n d  m a y  b e  

t h e  s u b j e c t  o f  a  t r a n s i t o r y  a c t i o n .  T h e  p l a i n t i f f  m a y  b r i n g  h i s  a c t i o n  a g a i n s t  M r .  

M u s g r o v e ,  w h e r e v e r  t h e  d e f e n d a n t  m a y  b e ,  t h r o u g h o u t  t h e  w h o l e  e m p i r e .  I t  i s  

p e r f e c t l y  i m m a t e r i a l  w h e t h e r  t h e  p l a i n t i f f  c a t c h e s  h i m  i n  o n e  p a r t  o f  t h e  e m p i r e  o r  

a n o t h e r .  W h e r e v e r  h e  m a y  c a t c h  t h e  d e f e n d a n t ,  t h e  a c t i o n  i s  m a i n t a i n a b l e .  I f  a  

w r o n g  i s  d o n e  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  a  B r i t i s h  c o l o n y ,  i t  m a y  b e  m a d e  t h e  s u b 

j e c t  o f  a n  a c t i o n  i n  t h e  C o u r t s  o f  t h a t  c o l o n y  ; b u t  I  s u b m i t  t h a t  i f  t h e  a c t  b e  r e c o g n i s e d  

a n d  a d o p t e d  b y  t h e  G o v e r n m e n t  o f  t h a t  c o l o n y ,  i t  b e c o m e s  a n  a c t  o f  S t a t e ,  a n d  i t s  r a t i 

f i c a t i o n  b y  t h e  l o c a l  G o v e r n m e n t  w o u l d  b e  a  c o m p l e t e  a n s w e r  i n  t h e  l o c a l  C o u r t s .  

W h e t h e r  i t  w o u l d  b e  a n  a n s w e r  i n  L o n d o n  o r  n o t  i s  a n o t h e r  m a t t e r .  T h e  a c t  o f  w h i c h  

t h e  p l a i n t i f f  i n  t h i s  c a s e  c o m p l a i n s  h a s  b e e n  r a t i f i e d  b y  t h e  G o v e r n m e n t  o f  V i c t o r i a  a s  

a n  a c t  o f  S t a t e ,  a n d ,  t h e r e f o r e ,  i t  c a n n o t  b e  i n q u i r e d  i n t o  i n  t h e  m u n i c i p a l  c o u r t s  o f  

t h i s  c o l o n y .  T h e  f a c t  o f  i t s  r a t i f i c a t i o n  i s  a  c o m p l e t e  a n s w e r  t o  t h i s  a c t i o n .  T i n '  

d o u b t e d l y ,  I  a m  b o u n d  t o  s a y  a  w o r d  o r  t w o  011 t h e s e  A c t s  o f  P a r l i a m e n t  a n d  t h e  

q u e s t i o n  o f  c o n t r a c t .  I t  i s  c o n t e n d e d  b y  D r .  M a d d e n  t h a t  t h e s e  f o r e i g n e r s  h a v e  a  r i g h t  

t o  c o m e  i n t o  V i c t o r i a .  T h a t  i s  a  v e r y  s i n g u l a r  s t a t e m e n t  t o  m a k e — t h a t  a  f o r e i g n e r  o f  

a n y  S t a t e  h a s  t h e  r i g h t  t o  c o m e  i n t o  a n y  o t h e r  S t a t e  a s  a  q u e s t i o n  o f  r i g h t .  A s  a  

q u e s t i o n  o f  p u b l i c  i n t e r n a t i o n a l  l a w ,  t h a t  m a y  b e  s o ,  b u t  p u b l i c  i n t e r n a t i o n a l  l a w  i s  n o t  

a  s u b j e c t  f o r  t h i s  C o u r t .  N o  a u t h o r i t y  c a n  b e  c i t e d  i n  s u p p o r t  o f  t h e  c o n t e n t i o n  t h a t  

a  f o r e i g n e r  h a s  a  l e g a l  r i g h t  t o  w a l k  i n t o  a  d i f f e r e n t  c o u n t r y  f r o m  h i s  o w n .  I  h a v e  n o  

d o u b t  a t  a l l  a b o u t  i t .  T h a t  a  m a n  h a s  a  r i g h t  b y  t h e  c o m i t y  o f  n a t i o n s  t o  w a l k  i n t o  

a n o t h e r  c o u n t r y  I  a d m i t ,  b u t  t h a t  a  f o r e i g n e r  h a s  a  r i g h t  b y  l a w  t o  e n t e r  t h e  c o l o n y  

o f  V i c t o r i a ,  a  r i g h t ,  w h i c h ,  i f  h e  w e r e  s t o p p e d  a n d  p r e v e n t e d  f r o m  e n t e r i n g ,  l i e  c o u l d  

e n f o r c e  i l l  a  c o u r t  o f  j u s t i c e ,  I  e n t i r e l y  d e n y .  S u c h  a  r i g h t  d o e s  n o t  e x i s t .  N o w ,  i t  

i s  s a i d  t h a t  t h e s e  C h i n e s e  A c t s  r e c o g n i s e  a n d  i n d e e d  a u t h o r i z e  C h i n e s e  i m m i g r a t i o n ,
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a n d  i n  t h a t  v i e w  H i s  H o n o r  t h e  C h i e f  J u s t i c e  s e e m e d  t o  c o n c u r .  B u t  d o  t h e s e  C h i n e s e

A -c ts  i  e c o g n i s e  a n d  a u t l i o i  i z e  C h i n e s e  l e g i s l a t i o n  ? 1  h e  C h i n e s e  A c t s  i n  e f f e c t  s a y  t h i s __

Y V h  d o n  t  l i k e  y o u  C h i n e s e ; w e  w o n  t  h a v e  y o u  c o m e  h e r e  ; w e  w i l l  d o  s o m e 

t h i n g  m o i  e  t o  l e s t i i c t  y o u r  i m m i g r a t i o n  i n t o  t h i s  c o l o n y  t h a n  w e  d o  t o  r e s t r i c t  a n y  

“  o t h e r  c l a s s  o f  f o r e i g n e r s .  Y o u  f o r e i g n e r s  s a y  y o u  h a v e  a  r i g h t  t o  c o m e  h e r e ,  b u t  a s  

“  f a r  a s  y o u  C h i n e s e  a r e  c o n c e r n e d  w e  w i l l  f i n e  t h e  c a p t a i n  o f  a n y  v e s s e l  h e a v i l y  w h o  

“  b r i n g s  t o  t h i s  c o l o n y  m o r e  t h a n  o n e  C h i n e s e  p a s s e n g e r  f o r  e v e r y  1 0 0  t o n s  o f  h i s  

“ s h i p ’s  b u r t h e n ,  a n d  w e  w i l l  m a k e  e v e r y  C h i n e s e  w h o  c o m e s  h e r e  p a y  £ 1 0  f o r  t h e  

“  p r i v i l e g e  o f  ̂ e n t e r i n g  t h e  c o l o n y . ”  M y  l e a r n e d  f r i e n d .  D r .  M a d d e n ,  h a s  a r g u e d  t h a t  

t h e s e  l  e s t i i c t i o n s ,  a p p l i e d  t o  o n e  p a r t i c u l a r  c l a s s  o f  f o r e i g n e r s  a s  d i s t i n g u i s h e d  f r o m  

a n y  o t h e r  c l a s s ,  g i v e  t h a t  c l a s s  a  r i g h t  t o  c o m e  i n t o  t h e  c o l o n y ;  b u t  I  c o n t e n d ,  o n  t h e  

c o n t r a r y ,  t h a t  t h e s e  r e s t r i c t i o n s  c o n s t i t u t e  a  l i m i t a t i o n  o n  t h e  i m m i g r a t i o n  o f  C h i n e s e  

m o r e  t h a n  i s  p u t  u p o n  a n y  o t h e r  s o r t  o f  f o r e i g n e r s ,  t h a t  t h e y  i m p o s e  u p o n  t h e  C h i n e s e  

a  d i s a b i l i t y ,  a s  c o m p a r e d  w i t h  a n y  o t h e r  c l a s s  o f  f o r e i g n e r s ,  a n d  t h a t  c e r t a i n l y  t h e s e  

r e s t r i c t i o n s  d o  n o t  c o n f e r  u p o n  t h e  C h i n e s e  a  s t a t u t o r y  r i g h t  t o  c o m e  i n t o  t h e  c o l o n v .  

I  s u b m i t  t h a t  t h e  l a w  o f  t h e  l a n d  d o e s  n o t  g i v e  t h e  C h i n e s e  i m m i g r a n t s  a n  a d v a n t a g e  

o v e r  o t h e r  f o r e i g n  i m m i g r a n t s ,  s u c h  a s  G e r m a n s ,  F r e n c h m e n ,  R u s s i a n s ,  o r  a n y  o t h e r  

n a t i o n a l i t y ; b u t ,  o n  t h e  c o n t r a r y ,  i t  p l a c e s  r e s t r i c t i o n s  o n  t h e  C h i n e s e  w h i c h  a r e  n o t  

i m p o s e d  u p o n  o t h e r  f o r e i g n  i m m i g r a n t s .  I  d o  n o t  k n o w  h o w  i t  c a n  b e  d e d u c e d  f r o m  

a r g u m e n t  t h a t  t h e  f a c t  o f  s p e c i a l  r e s t r i c t i v e  l e g i s l a t i o n  h a v i n g  b e e n  p a s s e d  w i t h  r e g a r d  

t o  C h i n e s e — t h e  o n l y  o n e  f o r e i g n  n a t i o n a l i t y  a g a i n s t  w h o m  r e s t r i c t i v e  l e g i s l a t i o n  h a s  

b e e n  p a s s e d — g i v e s  t h e  C h i n e s e  i m m i g r a n t s  a  s t a t u t o r y  r i g h t  t o  e n t e r  t h e  c o l o n y .

T h e  C h i e f  J u s t i c e . — I s  n o t  t h i s  t h e  g e n e r a l  e f f e c t  o f  t h e  p r o v i s i o n s  o f  t h e  

C h i n e s e  I m m i g r a n t s  A c t s ,  t h a t  t h e y  a r e  r e s t r i c t i o n s  b y  w h i c h  t h e  G o v e r n m e n t  a i m s  a t  

p r e v e n t i n g  w h a t  t h e  l e g i s l a t u r e  c o n c e i v e s  t o  b e  a n  e x c e s s i v e  n u m b e r  o f  p e o p l e  b e l o n g 

i n g  t o  t h i s  p a r t i c u l a r  n a t i o n  f r o m  e n t e r i n g  t h e  c o l o n y ?  B u t  i s  i t  n o t  a  f a c t  t h a t  t h e  

s a m e  A c t  w h i c h  r e s t r i c t s  t h e  n u m b e r  o f  C h i n e s e  i m m i g r a n t s  i n d i c a t e s  u p o n  w h a t  t e r m s  

t h e  n u m b e r  t h a t  i s  a d m i s s i b l e  m a y  f i n d  a d m i s s i o n ,  a n d  i s  n o t  t h a t  a n  e x p r e s s i o n  o f  t h e  

n a t i o n a l  w i l l  t h a t  p e o p l e  o f  t h i s  n a t i o n a l i t y ,  w i t h i n  t h e  n u m b e r  p r e s c r i b e d ,  a n d  o n  p a y i n g  

t h e  S u m  n a m e d  a n d  c o m p l y i n g  w i t h  t h e  t e r m s  l a i d  d o w n  b y  t h e  A c t ,  s h a l l  h a v e  a d m i s s i o n  ?

M r .  B o x . — C e r t a i n l y  n o t ,  y o u r  h o n o r ,  w f i t h  g r e a t  r e s p e c t .  T h a t  s e e m s  t o  m e  

t o  b e  a  m o s t  e x t r a o r d i n a r y  p r o p o s i t i o n .  I f  t h a t  v i e w  b e  c o r r e c t ,  1  d o n ’t  s e e  w h a t  i s  t o  

p r e v e n t  1 0 0 , 0 0 0  C h i n a m e n  c o m i n g  i n t o  t h e  c o l o n y .

T h e  C h i e f  J u s t i c e . — U p o n  t h e  t e r m s  p r o v i d e d  b y  t h e  l a w .  I t  i s  s a i d  i n  t h e  

p l e a d i n g s  o f  t h e  p l a i n t i f f  t h a t  t h e s e  t e r m s  w e r e  n o t  d i s c u s s e d .

M r .  B o x . — - B u t ,  i f  y o u r  h o n o r ’s  v i e w  i s  r i g h t ,  t h e n  t h e  w h o l e  o f  t h e s e  2 8 6  

C h i n a m e n ,  w h o ,  i t  a p p e a r s  f r o m  t h e  p l e a d i n g s ,  c a m e  b y  t h e  s t e a m e r  Afghan , W o u l d ,  o n  

t e n d e r i n g  t h e  p o l l  t a x ,  h a v e  h a d  w h a t  i s  c a l l e d  a  s t a t u t o r y  r i g h t  t o  e n t e r  t h e  c o l o n y .

T h e  C h i e f  J u s t i c e . — N o ;  I  d i d  n o t  s a y  t h a t  a t  a l l .  I t  a p p e a r s  t o  m e  t h a t  e v e r y  

o n e  o f  t h e s e  C h i n e s e  p a s s e n g e r s  w o u l d  h a v e  b e e n  a f f e c t e d  b y  t h e  i l l e g a l i t y  i n  t h e  m o d e  

o f  b r i n g i n g  t h e m  h e r e .

M r .  B o x . — T h a t  i s  t h e  A t t o r n e y - G e n e r a l ’s  a r g u m e n t .  I t  w a s  n o t  t h e  i n t e n t i o n  

o f  P a r l i a m e n t ,  I  s u b m i t ,  t o  p u t  t h e s e  C h i n e s e  i n  a  b e t t e r  p o s i t i o n  t h a n  o t h e r  f o r e i g n e r s  

c o m i n g  t o  t h e  c o l o n y ;

M r .  J u s t i c e  W i l l i a m s . — A n d  a s  a  m a t t e r  o f  f a c t  t h e y  a r e  i n  a  w o r s e  p o s i t i o n .

M r .  B o x . — P a r l i a m e n t  n e v e r  i n t e n d e d  t o  g i v e  C h i n e s e  i m m i g r a n t s  a  r i g h t  w h i c h  

i m m i g r a n t s  o f  o t h e r  f o r e i g n  n a t i o n a l i t i e s  d o  n o t  p o s s e s s .  O n  t h e  c o n t r a r y ,  i t  i s  m a d e  

m a n i f e s t  t h a t  t h e y ,  o f  a l l  f o r e i g n e r s ,  a r e  t h e  v e r y  o n e s  w e  d o n ’t  w a n t .

M r .  J u s t i c e  H o l r o y d . — A n d  t h e  w a y  t o  g e t  r i d  o f  t h e m  i s ,  t h e  A c t  p r e s c r i b e s ,  

b y  i m p o s i n g  a  p o l l - t a x  o n  e v e r y  C h i n e s e  w d io  c o m e s  h e r e ,  a n d ,  s e c o n d l y ,  b y  m a k i n g  

i t  a n  o f f e n c e — n o t  i n  t h e  C h i n e s e  i m m i g r a n t s ,  w h i c h  w o u l d  b e  v e r y  u n f a i r — b u t  i n  t h e  

c a p t a i n  o f  a n y  s h i p  w h i c h  b r i n g s  t h e m  t o  o u r  s h o r e s ,  t o  b r i n g  m o r e  t h a n  a  c e r t a i n  

s p e c i f i e d  n u m b e r .

M r .  B o x . — T h a t  w a s  t h e  i n t e n t i o n  o f  P a r l i a m e n t ,  p o s s i b l y ;  b u t  I  d o n ’t  u n d e r 

s t a n d  h o w  r e s t r i c t i o n s  o n  t h e  i m m i g r a t i o n  o f  a  r a c e  w h i c h  h a s  n o  r i g h t  t o  c o m e  h e r e —  

n o  l e g a l  r i g h t  e n f o r c e a b l e  i n  a  c o u r t  o f  l a w — c a n  b e  s a i d  t o  g i v e  i m m i g r a n t s  o f  t h a t  

r a c e  a  g r e a t e r  r i g h t  w i t h  r e g a r d  t o  e n t e r i n g  t h i s  c o l o n y  t h a n  i s  e n j o y e d  b y  a n y  o t h e r  

f o r e i g n  r a c e .  T h a t  w o u l d  p r e v e n t — a s  w e  c o n t e n d  i n  t h i s  c a s e — t h e  E x e c u t i v e  t a k i n g  

s u c h  a c t i o n  a s  m i g h t  b e  d e e m e d  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  d e a l i n g  w i t h  a  s u d d e n  

e m e r g e n c y ,  w h i c h  w e  s a y  o n  t h i s  p l e a  h a s  a r i s e n .
T h e  C h i e f  J u s t i c e . — I  w o u l d  b e  g l a d ,  M r .  A t t o r n e y ,  i f  y o u  w o u l d  a n s w e r  a  

q u e s t i o n j  i n  o r d e r  t o  c l e a r  u p  a  p o r t i o n  o f  t h e  a r g u m e n t .  Y o u  h a v e  l e f t  o u t  o f  y o u r



a r g u m e n t  a n y  r e f e r e n c e  t o  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n — t h e  G o v e r n o r .  D o  y o u

c o n t e n d  t h a t  t h e  p r e r o g a t i v e s  a n d  p o w e r s  o f  t h e  C r o w n  a r e  v e s t e d  "b y  v i r t u e  o f  t h e  

C o n s t i t u t i o n  S t a t u t e  i n  r e s p o n s i b l e  M i n i s t e r s  i n  V i c t o r i a ,  o r  i n  t h e  r e p r e s e n t a t i v e  o f  

t h e  C r o w n  ?

T h e  A t t o r n e y - G e n e r a l . — I  w o u l d  s a y  t h a t  a l l  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  

t h a t  a r e  n e c e s s a r y  f o r  t h e  i n t e r n a l  g o v e r n m e n t  a n d  t h e  l o c a l  a f f a i r s  o f  V i c t o r i a  a r e  

v e s t e d  i n  t h e  G o v e r n o r  a s  r e p r e s e n t a t i v e  o f  t h e  S o v e r e i g n ,  b u t  t h i s  I  s u b m i t  d o e s  n o t  

i n t e r f e r e  w i t h  t h e  u n i v e r s a l  s o v e r e i g n t y  o f  H e r  M a j e s t y  o v e r  t h e  w h o l e  o f  h e r  e m p i r e ,  

w h i c h  i n  c e r t a i n  c a s e s  m a y  b e  e x e r c i s e d  o u t s i d e  t h e  o r d i n a r y  a u t h o r i t y  o f  t h e  

G o v e r n o r ’s  c o m m i s s i o n .  T h e r e  m i g h t  b e  a  c a s e  w h e r e  h e r  R o y a l  p r e r o g a t i v e s  w o u l d  

b e  e x e r c i s e d  o u t s i d e ,  t h o u g h  I  h o l d  m o s t  o f  t h e m  t o  b e  c o n f i d e d  t o  t h e  G o v e r n o r .  

B u t  a s  t o  t h i s ,  i t  i s  a  m a t t e r  d o n e  i n  d e f e n c e  o f  t h e  i n t e r n a l  p e a c e  o f  t h e  c o u n t r y ,  a n d  

t h e  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  n e c e s s a r y  f o r  t h a t  p u r p o s e  i s  v e s t e d  i n  t h e  r e p r e 

s e n t a t i v e  o f  t h e  C r o w n  h e r e .

M r .  J u s t i c e  W i l l i a m s . — I  m i s u n d e r s t o o d  y o u r  a r g u m e n t  y e s t e r d a y .  I  t h o u g h t  

t h e  s t e p s  o f  y o u r  a r g u m e n t  w e r e  t h e s e  : — T h a t  t h i s  r i g h t  t o  e x c l u d e  a l i e n s  w a s  p a r t  o f  

t h e  p r e r o g a t i v e  o f  t h e  C r o w n ; t h a t  t h a t  p r e r o g a t i v e  w a s  v e s t e d  i n  t h e  Q u e e n ; t h a t  a s  

s h e  c o u l d  o n l y  a c t  t h r o u g h  h e r  r e s p o n s i b l e  a d v i s e r s ,  t h e y  w e r e  t h e  p e r s o n s  t o  e x e r c i s e  

t h a t  p r e r o g a t i v e ; t h a t  t h a t  p r e r o g a t i v e  i s  a l i v e  a l l  o v e r  t h e  B r i t i s h  E m p i r e ; t h a t  t h e r e 

f o r e  i t  i s  a l i v e  i n  t h i s  c o l o n y ; t h a t  a s  t h e  Q u e e n  c a n  o n l y  a c t  b y  h e r  p e r s o n a l  r e p r e 

s e n t a t i v e s ,  t h a t  p r e r o g a t i v e  w h i c h  i n  t h i s  c o l o n y  m u s t  b e  v e s t e d  s o m e w h e r e ,  m u s t  b e  

v e s t e d  i n  H e r  M a j e s t y ’s  r e s p o n s i b l e  a d v i s e r s  h e r e .

T h e  A t t o r n e y - G e n e r a l . — I t  i s  e x e r c i s e d  b y  t h e  a d v i c e  o f  H e r  M a j e s t y ’s  r e s p o n 

s i b l e  M i n i s t e r s  h e r e ,  b u t  y o u  w o u l d  n o t  s a y  t h a t  t h e  p r e r o g a t i v e  w a s  a b s o l u t e l y  v e s t e d  

i n  t h e m .
M r .  J u s t i c e  W i l l i a m s . — I  r a t h e r  u n d e r s t o o d  y o u r  a r g u m e n t  a s  c o n v e y i n g  t h e  

i m p r e s s i o n  t h a t  t h e  Q u e e n  e x e r c i s e d  h e r  p r e r o g a t i v e  t h r o u g h  h e r  r e s p o n s i b l e  M i n i s t e r s  

i n  t h i s  c o l o n y ,  a p a r t  f r o m  t h e  G o v e r n o r .

T h e  A t t o r n e y - G e n e r a l . — I  h a v e  p u t  i t  b o t h  w a y s ,  a n d  i n  o n e  s e n s e  I  w o u l d  s a y  

t h a t  t h e  v i e w  p u t  b y  y o u r  H o n o r  i s  r i g h t .  I  s a y  t h i s  i s  t h e  S o v e r e i g n  p r e r o g a t i v e ,  

a n d  i t  g o e s  t h r o u g h  t h e  w h o l e  o f  t h e  e m p i r e .  I  s a y  i t  c a n  o n l y  b e  e x e r c i s e d  t h r o u g h  

t h e  m e d i u m  o f  r e s p o n s i b l e  a d v i s e r s .  I  c o n t e n d  t h a t  H i s  E x c e l l e n c y  t h e  G o v e r n o r  

w o u l d  h a v e  v e s t e d  i n  h i m  s u c h  p r e r o g a t i v e s  a s  a r e  n e c e s s a r y  f o r  t h e  g o o d  g o v e r n m e n t  

o f  V i c t o r i a ,  a n d  t h a t  t h r o u g h  h i m  M i n i s t e r s  w o u l d  a c t ,  b u t  I  a m  n o t  n e c e s s a r i l y  b o u n d  

t o  t h a t .  T h e  v i e w  m a y  a l s o  b e  t a k e n  t h a t  t h e  p r e r o g a t i v e  c o m e s  d i r e c t l y  f r o m  t h e  

Q u e e n .  B u t  e i t h e r  w a y ,  w h e t h e r  y o u  v i e w  i t  a s  c o m i n g  d i r e c t l y  f r o m  t h e  S o v e r e i g n  

o r  t h a t  t h e  G o v e r n o r  i s  t h e  l o c a l  r e p o s i t o r y  o f  i t ,  t h e  p r e r o g a t i v e  i s  e x e r c i s a b l e  o n l y  

b y  t h e  r e s i d e n t  M i n i s t e r s  h e r e .

M r .  J u s t i c e  W i l l i a m s . — T h e r e  m a y  b e  a  d i f f i c u l t y  i n  h o l d i n g  t h a t  t h i s  p r e r o g a 

t i v e  i s  v e s t e d  i n  t h e  G o v e r n o r ,  b e c a u s e  h e  i s  a n  a g e n t  o f  t h e  Q u e e n  w i t h  l i m i t e d  p o w e r s .  

A s  b e t w e e n  h i m  a n d  t h e  Q u e e n  h i s  a u t h o r i t y  i s  d e f i n e d ,  a n d  t h e r e f o r e  i t  m a y  b e  s a i d  

t h e  e x e r c i s e  o f  t h i s  p r e r o g a t i v e  d o e s  n o t  f a l l  w i t h i n  t h e  s c o p e  o f  t h e  p r e r o g a t i v e s  w h i c h  

a r e  c o n f i d e d  t o  h i m .  T h a t  a r g u m e n t  m i g h t  b e  s o u n d ,  a n d  y e t  i t  m i g h t  w e l l  b e  a r g u e d  

t h a t  t h e r e  a r e  o t h e r  p r e r o g a t i v e s  o u t s t a n d i n g  i n  t h e  Q u e e n  w h i c h  c o u l d  b e  e x e r c i s e d  

t h r o u g h  h e r  r e s p o n s i b l e  a d v i s e r s .

T h e  A t t o r n e y - G e n e r a l . — T h a t  i s  s o .  I n  t r u t h  I  s u b m i t t e d  b o t h  v i e w s ,  a n d  

I  a m  n o t  c o n f i n e d  t o  o n e .  I  s a y  t h a t  t h e  p r e r o g a t i v e  i s  e x e r c i s e d  b y  t h e  M i n i s t e r s  

h e r e  w h e t h e r  t h e  v i e w  b e  t a k e n  t h a t  H e r  M a j e s t y ’s  r e p r e s e n t a t i v e  i s  t h e  c o n d u i t  p i p e ,  

a s  i t  w e r e ,  f o r  t h e  p r e r o g a t i v e ,  o r  w h e t h e r  i t  c o m e s  d i r e c t l y  t h r o u g h  H e r  M a j e s t y .  

I  s a y  t h e  R o y a l  p r e r o g a t i v e ,  h o w e v e r  t e c h n i c a l l y  i t  m a y  b e  h e l d  t o  c o m e  h e r e ,  c a n  

h e r e  b e  e x e r c i s e d  l a w f u l l y  o n l y  b y  a d v i c e  o f  l o c a l  M i n i s t e r s  i n  l o c a l  a f f a i r s ; i f  n o t  b y  

t h e m ,  i t  i s  l o s t  a l t o g e t h e r ,  a s  t h e  I m p e r i a l  M i n i s t e r s  c o u l d  n o t  a d v i s e  l o c a l l y .

T h e  C h i e f  J u s t i c e . — I s  t h e r e  n o t  a  d i s t i n c t i o n  i n  t h i s  ?  T h e  p o w e r s  v e s t e d  i n  

t h e  C r o w n  f o r m  b y  v i r t u e  o f  t h e  C o n s t i t u t i o n  A c t  p a r t  o f  t h e  C o n s t i t u t i o n  o f  V i c t o r i a ,  

a n d  t h e y  c a n n o t  b e  r e c a l l e d ,  n o r  a l t e r e d ,  n o r  m o d i f i e d ,  n o r  r e d u c e d .  A n y  p r e r o g a t i v e s  

o r  p o w e r s  c o n v e y e d  t o  t h e  G o v e r n o r  b y  t h e  t e r m s  o f  t h e  R o y a l  C o m m i s s i o n ,  h o w e v e r ,  

m a y  o n  b e i n g  g r a n t e d  b e  i m m e d i a t e l y  a f t e r w a r d s  w i t h d r a w n ,  m o d i f i e d ,  o r  c o n 

t r o l l e d  i n  a n y  w a y  b y  t h e  Q u e e n .  T h a t  s e e m s  a n  i m p o r t a n t  m a t t e r  t o  c o n s i d e r  i n  

d e a l i n g  w i t h  t h e  v e r y  f o u n d a t i o n s  o f  c o n s t i t u t i o n a l  l a w .  I f  t h i s  b e  a  p r e r o g a t i v e  

w h i c h  i s  m e r e l y  a n  a s s i g n m e n t  b y  t h e  Q u e e n  t o  t h e  G o v e r n o r ,  a n d  i s  n o t  a  p o r t i o n  o f  

c o n s t i t u t i o n  s t a t u t e  l a w ,  . w h e r e  a r e  y o u  t o  l o o k  f o r  t h a t  p a r t i c u l a r  p o w e r  e x c e p t  i n  t h e  

c o m m i s s i o n  t o  t h e  G o v e r n o r  ?  I t  m i g h t  b e  a  q u e s t i o n  i f  n o t  f o u n d  t h e r e  w h e t h e r  i t
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c o u l d  b e  s a i d  t o  b e ,  b y  v i r t u e  o f  t h e  s y s t e m  o f  r e s p o n s i b l e  G o v e r n m e n t ,  t h e  s u b j e c t  o f  

r e s p o n s i b l e  a d v i c e  a t  a l l .  B u t  i f  y o u  c o n s i d e r  t h e  p r e r o g a t i v e s  n e c e s s a r y  f o r  t h e  

a d m i n i s t r a t i o n  o f  l o c a l  a f f a i r s  t o  b e  c o n f e r r e d  b y  t h e  C o n s t i t u t i o n  S t a t u t e ,  t h e n  y o u  

h a v e  t o  c o n s i d e r  i n  e a c h  c a s e  w h a t  a r e  t h e s e  p o w e r s  a n d  p r e r o g a t i v e s  a p a r t  f r o m  t h e s e  

o t h e r  p r e r o g a t i v e s  w h i c h  a r e  c l e a r l y  o u t s i d e  o f  t h e  c o n s t i t u t i o n  o f  r e s p o n s i b l e  G o v e r n 

m e n t ,  a n d  w h i c h ,  i f  e n t r u s t e d  t o  t h e  o f f i c e r  o f  t h e  I m p e r i a l  G o v e r n m e n t ,  a r e  t o  b e  

e x e r c i s e d  b y  h i m  u n d e r  t h e  o r d e r s  h e  r e c e i v e s  f r o m  t h e  I m p e r i a l  G o v e r n m e n t ,  a n d  n o t  
a s  a  r e s p o n s i b l e  V i c e r o y .

T h e  A t t o r n e y - G e n e r a l . — I  s h o u l d  s u b m i t  c l e a r l y  t h a t  w h e t h e r  t h e  G o v e r n m e n t  

g e t s  t h e m  t h r o u g h  t h e  C o n s t i t u t i o n  A c t ,  o r  w h e t h e r  t h e y  a r e  o u t s t a n d i n g  p r e r o g a t i v e s ,  

a s  H i s  H o n o r ,  M r .  J u s t i c e  W i l l i a m s  s a y s ,  t h e s e  p r e r o g a t i v e s ,  w h i c h  a r e  n e c e s s a r y  f o r  

t h e  g o o d  a n d  s a f e  g o v e r n m e n t  o f  V i c t o r i a ,  a r e  c l e a r l y  t h e  s u b j e c t  o f  r e s p o n s i b l e  

a d v i c e  i n  l o c a l  m a t t e r s  b y  l o c a l  M i n i s t e r s .

M r .  J u s t i c e  H o l r o y d . — T h r o u g h  w h o m  — t h e  G o v e r n o r  o r  H e r  M a j e s t y  d i r e c t  ?

T h e  A t t o r n e y - G e n e r a l . — T h a t  m a y  b e  a  d i f f i c u l t  q u e s t i o n ,  a n d  a  v e r y  n i c e  

q u e s t i o n ,  b u t  t h e  r e a l  p o i n t  i s  t h a t  i f  t h i s  p r e r o g a t i v e  i s  a l i v e  a t  a l l  i n  V i c t o r i a ,  i t  c a n  

o n l y  b e  e x e r c i s e d  b y  r e s p o n s i b l e  o f f i c e r s .

T h e  C h i e f  J u s t i c e . — W e l l ,  i t  c a n  o n l y  b e  e x e r c i s e d  b y  r e s p o n s i b l e  o f f i c e r s  i f  

t h e y  h a v e  s t a t u t o r y  p o w d e r  o f  g i v i n g  a d v i c e .

M r .  J u s t i c e  W i l l i a m s . — W h i c h e v e r  i s  t h e  p i p e  t h r o u g h  w h i c h  t h e  p r e r o g a t i v e  

c o m e s ,  a c c o r d i n g  t o  y o u r  a r g u m e n t  r e s p o n s i b l e  M i n i s t e r s  c a n  e x e r c i s e  t h a t  p r e r o g a t i v e  

h e r e  w i t h o u t  a n y  i n t e r c o m m u n i c a t i o n  w i t h  e i t h e r  t h e  G o v e r n o r  o r  t h e  Q u e e n .

T h e  A t t o r n e y - G e n e r a l . — C e r t a i n l y .

M r .  J u s t i c e  W i l l i a m s . — A n d  i f  e i t h e r  t h e  G o v e r n o r  o r  t h e  Q u e e n  d o e s  n o t  l i k e  

t h e i r  a c t  t h e y  c a n  b e  g o t  r i d  o f  ?

T h e  A t t o r n e y  - G e n e r a l .— P r e c i s e l y .  S o  l o n g  a s  t h e  S o v e r e i g n  a n d  G o v e r n o r  

r e t a i n  t h e  M i n i s t e r s  a s  t h e i r s ,  t h e y  a r e  a n  a b s o l u t e  e n t i t y .  I f  t h e  S o v e r e i g n  o r  h e r  

a g e n t  i s  d i s s a t i s f i e d  t h e  M i n i s t e r s  c a n  b e  d i s m i s s e d .

T h e  C h i e f  J u s t i c e . — I f  y o u r  c o n t e n t i o n  b e  c o r r e c t ,  a c c o r d i n g  t o  t h i s  c o n d u i t  

p i p e  s y s t e m ,  a n d  t h e  d o u b l e  c h a r a c t e r  o f  t h e  G o v e r n o r  r e s u l t i n g  t h e r e f r o m ,  a l l  p o w e r s  

a n d  p r e r o g a t i v e s  w h i c h  a r e  n e c e s s a r y  f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w s  a r e  v e s t e d  b y  

t h e  f o r c e  o f  t h e  C o n s t i t u t i o n  S t a t u t e  i n  t h e  G o v e r n o r .

T h e  A t t o r n e y - G e n e r a l . — N o  d o u b t ; I  s u b m i t  t h a t  v i e w  t o o .  B u t  h o w e v e r  i t  i s ,  

I  s a y  t h a t  w h e n  M i n i s t e r s  h a v e  a c t e d ,  a n d  t h e i r  a c t  i s  n o t  d i s a v o w e d  b y  e i t h e r ,  t h e  

G o v e r n o r  o r  t h e  S o v e r e i g n ,  t h e  C o u r t  w i l l  a s s u m e  t h a t  i t  i s  d o n e  w i t h  t h e  s a n c t i o n  o f  

t h e  S o v e r e i g n  o r  t h e  G o v e r n o r .

D r .  M a d d e n  a d d r e s s e d  t h e  C o u r t  i n  r e p l y .  H e  s a i d  : Y o u r  H o n o r s ,  i n  

r e p l y i n g  t o  w h a t  h a s  b e e n  b r o u g h t  f o r w a r d  b y  t h e  o t h e r  s i d e ,  i f  I  s h a l l  t r e n c h  

u p o n  y o u r  H o n o r s ’ t i m e  t o  a n y  g r e a t  e x t e n t ,  I  t r u s t  t h a t  t h e  B e n c h  w i l l  a t t r i b u t e  

i t  t o  t h e  v e r y  a b l e  a r g u m e n t  w h i c h  h a s  c o m e  f r o m  m y  l e a r n e d  f r i e n d  t h e  A t t o r n e y -  

G e n e r a l ,  e v e r y  p a r t  o f  w h i c h  d e m a n d s  a t t e n t i o n .  T o  b e g i n  w i t h ,  I  w o u l d  l i k e  t o  

e s t a b l i s h  o n c e  a n d  f o r  a l l  t h e  v i e w s  w h i c h  w e  p r o p o u n d  a s  t o  t h e  g e n e r a l  e f f e c t  a n d  

t h e  i n t e r p r e t a t i o n  t o  b e  d r a w n  f r o m  t h e  C h i n e s e  S t a t u t e s  a n d  t h e  A l i e n  A c t s  i n  t h i s  

c o u n t r y .  L e t  u s  f o r  a  m o m e n t  l a y  a s i d e  H e r  M a j e s t y ,  a n d  d e a l  w i t h  t h i s  c a s e  a s  

t h o u g h  i t  w e r e  b e t w e e n  t w o  o r d i n a r y  s u b j e c t s .  L e t  u s  s a y  t h a t  o n e  i s  p o s s e s s e d  o f  

a n  e s t a t e  t o  w h i c h  a c c e s s  i s  d e s i r a b l e .  H e  s a y s  t o  t h e  o t h e r : “  I f  y o u  c o m e  t o  m y  

“  e s t a t e  y o u  s h a l l  e n j o y  a l l  t h e  r i g h t s  a n d  p r i v i l e g e s  t h a t  m y s e l f  a n d  s e r v a n t s  h a v e ,  b u t  

“ b e f o r e  y o u  c o m e  t o  t h a t  e s t a t e  I  s h a l l  c h a r g e  y o u  £ 1 0 , ”  o r  £ 1 0 , 0 0 0 ,  a s  t h e  c a s e  m a y  

b e .  T h e  s e c o n d  p e r s o n  c o m e s  f r o m  a  d i s t a n c e  t o  t a k e  a d v a n t a g e  o f  t h e  r e p r e s e n t a t i o n  

w h i c h  i s  m a d e  t o  h i m ,  a n d  p r e s e n t s  h i s  m o n e y .  C o u l d  i t  b e  s a i d  t h a t  t h e  m a n  w h o  

g a v e  h i m  t h e  i n v i t a t i o n  c o u l d  b e  p e r m i t t e d  t o  w i t h d r a w  i t ?  B u t  s u p p o s i n g ,  o n  t h e  o t h e r  

h a n d ,  t h a t  t h e  p e r s o n  h a d  g o t  i n ,  a n d  h a d  a  f a m i l y  o f  n a t u r a l  b o r n  s u b j e c t s  o f  t h e  

Q u e e n ,  w o u l d  i t  b e  c o n t e m p l a t e d  a s  a  j u s t  t h i n g  t h a t  a n y  p o w e r  w o u l d  h a v e  a  r i g h t  

t o  s a y  t o  t h a t  m a n : “ W e  i n v i t e d  y o u  o n  t h e  r e p r e s e n t a t i o n  o f  o u r  A l i e n  S t a t u t e ,  w h i c h  

“ g i v e s  y o u  e q u a l  r i g h t s  t o  a n y  n a t u r a l  s u b j e c t ,  w e  g e t  y o u r  £ 1 0 ,  b u t  y o u  m u s t  g o  

“ o u t .  Y o u  m u s t  l e a v e  y o u r  c h i l d r e n ,  w h o  a r e  n a t u r a l  b o r n  s u b j e c t s ,  a n d  j m u  m u s t  

“ g o  o u t ,  b e c a u s e  w e  h a v e  g o t  a  p r e r o g a t i v e  t o  t u r n  y o u  o u t . ” . I f  s u c h  a  s e t  o f  f a c t s  

w a s  p r e s e n t e d ,  a s  b e t w e e n  s u b j e c t  a n d  s u b j e c t ,  I  t h i n k  t h e r e  w o u l d  b e  l i t t l e  d o u  t  a s  

t o  h o w  a n y  B e n c h  w o u l d  d e c i d e  t h e  c a s e .  L a y i n g  t h a t  a s i d e  f o r  a  m o m e n t ,  r v e  c o m e  

t o  t h e  c a s e  o f  t h e  C r o w n .  L a r g e  p o w e r s  a r e  v e s t e d  i n  t h e  C r o w n ,  b u t ,  n e v e r t h e l e s s ,  

t h e  t h e o r y  i s  t h a t  t h e  E n g l i s h  C o n s t i t u t i o n  a l w a y s  a c t s  j u s t l y .  I t  m a y  b e  d r i v e n  t o  d o  

a  t e m p o r a r y  i n j u s t i c e ,  b u t  i f  t h e r e  i s  a  j u s t  G o v e r n m e n t  a  r e m e d y  i s  a f f o r d e d .  I n  t h i s



p a r t i c u l a r  c a s e ,  i t  i s  s t a t e d  b y  M r .  S m y t h ,  w i t h  a n  a i r  o f  l a m e n t a t i o n : “  H e r e  w e  a r e  

“ o n  t h e  v e r g e  o f  d e s t r u c t i o n  b e c a u s e  2 6 8  C h i n a m e n  a r r i v e  i n  t h e  Afghan. W e  a r e  

u  a f r a i d  o f  a n  ^ i n v a s i o n ,  a n d  w e  m u s t  t a k e  m e a n s  t o  p r o t e c t  o u r s e l v e s . ”  T h e  a n s w e r  

t o  t h a t  i s :  “  l o u ^  h a v e  a m p l e  m e a n s  o f  p r o t e c t i o n ; y o u  h a v e  a  l a w  w h i c h  g i v e s  y o u  

“ t h e  f u l l e s t  p o s s i b l e  p r o t e c t i o n ; ”  b u t  m y  c o n t e n t i o n  p r i n c i p a l l y  i s  t h a t  t h e  E n g l i s h  

C o n s t i t u t i o n  a c c o r d s  t o  e v e r y  p e r s o n  c o m i n g  w i t h i n  i t s  t e r r i t o r y  p r o t e c t i o n  a g a i n s t  

w h a t  m i g h t  b e  a  f l a g r a n t  o r  h i g h - h a n d e d  a c t  w h i c h  w o u l d  i n t e r f e r e  w i t h  p e r s o n a l  r i g h t s  

o r  p r o p e r t y .  T h e r e  w a s  n o  r e a l  g r o u n d  f o r  a p p r e h e n s i o n  o n  t h e  p a r t  o f  t h e  G overn
m e n t .   ̂ “  C s e s a r  g o e s  n o t  f o r t h  t o - d a y ,  f o r  C s e s a r ’s  w i f e  h a t h  h a d  a  d r e a m ” — a  d r e a m  

i n  w h i c h  t h e  m e m b e r s  o f  t h e  T r a d e s  H a l l  w e r e  t h e  i n c u b u s .  T h a t  i s  t h e  r e a l  h i s t o r y  

o f  t h i s  p r o c e e d i n g .  W h e n  a  p l e a  o f  t h i s  k i n d  i s  m a d e  f o r  s u c h  a  h i g h - h a n d e d  r e m e d y ,  

i t  m u s t  b e  b a s e d  u p o n  a  s t a t e m e n t  o f  s u c h  f a c t s  a s  w o u l d  w a r r a n t  t h i s  C o u r t  i n  b e l i e  v in o *  

t h e r e  w e r e  r e a s o n a b l e  g r o u n d s  f o r  t h e  a l l e g a t i o n .  T h e r e  m u s t  b e  s o m e  r e a s o n a b l e  

a n d  p r o b a b l e  g r o u n d s  f o r  t h e  a p p r e h e n s i o n  t h a t  t h e y  w e r e  c a l l e d  u p o n  t o  t a k e  t h e  

s t e p  f o r  t h e  s a l v a t i o n  o f  t h e  c o u n t r y .  T h e r e  m u s t  b e  r e a s o n a b l e  g r o u n d s  f o r  a p p r e 

h e n d i n g  a  b r e a c h  o f  t h e  p e a c e .  W h e n  m y  l e a r n e d  f r i e n d s  s e e k  a  s i m i l e  t h e y  a r e  

d r i v e n  b a c k  t o  t h e  s a m e  p o i n t .  T h e y  s e e  t h a t  t h e  c o n d u c t  o f  t h e  G o v e r n m e n t  i s  

u n w a r r a n t a b l e  a n d  U n j u s t ,  i f  t h e y  c a n  s h o w  n o  e l e m e n t  o f  t h r e a t e n i n g  d a i m e r .  

D o e s  i t  n o t  s h o w  t h a t  i f  t h i s  p r e r o g a t i v e  e x i s t s  a t  a l l  i t  m u s t  b e  a s  a  p a r t  o f  * t h e  

p r e r o g a t i v e  o f  w a r  a n d  p e a c e  ?  I t  i s  a  p r i n c i p l e  o f  t h e  l a w  o f  n a t i o n s  t h a t  a  f o r m a l  

d e c l a r a t i o n  o f  w a r  i s  n o t  n e c e s s a r y — t h e  f i r s t  s h o t  o f  t h e  c a n n o n  m a y  b e  t h e  

d e c l a r a t i o n  o f  w a r ,  a n d ,  t h e r e f o r e ,  t h i s  a l l e g e d  p r e r o g a t i v e ,  i f  i t  e x i s t s  a t  a l l ,  s h o u l d  

b e  a v a i l a b l e  o n l y  a s  p a r t  o f  t h e  p r e r o g a t i v e  o f  w a r  a n d  p e a c e ,  w h i c h  p r e r o g a t i v e  

i t  i s  n o t  c o n t e n d e d  c o u l d  b e  e x e r c i s e d  b y  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y  i n  a n y  

c a s e .  T h e r e  i s  n o t  a  s u g g e s t i o n  f o r  a  s i n g l e  i n s t a n t  t h a t  t h e r e  w a s  t h e  s l i g h t e s t  

p o s s i b l e  g r o u n d  o f  s u c h  a  d a n g e r  b e i n g  a t  h a n d .  I w o u l d ,  t h e r e f o r e ,  f a l l  b a c k  

a g a i n  t o  t h i s : I t  a p p e a r s  b y  t h e  a d m i s s i o n s  o f  t h e  p l e a  t h a t  m y  c l i e n t  w a s  o n  b o a r d  

a  B r i t i s h  s h i p ,  a n d  h a v i n g  a r r i v e d  a t  t h e  p o r t  o f  M e l b o u r n e  h e  t e n d e r e d  h i s  m o n e y ,  

o r  t h e  c a p t a i n  o f  t h e  s h i p  d i d .  I t  w a s  r e f u s e d ,  a n d  h e  w a s  n o t  p e r m i t t e d  t o  l a n d .  

A t  t h i s  p o i n t  m y  f r i e n d s  t a k e  a i l  o b j e c t i o n .  T h e y  s a y  t h a t  u n t i l  h e  h a s  l a n d e d  h e  i s  

n o t  w i t h i n  t h a t  S t a t u t e  o r  t h e  A l i e n  S t a t u t e .  I f  l i e  h a s  n o t  b e e n  a b l e  t o  l a n d  h e  i s  

o b n o x i o u s  t o  t h e  l a w ,  f o r  h e  i s  i l l e g a l l y  i n  t h e  t e r r i t o r y .  H e  i s  i n v i t e d  t o  C o m e  a n d  

t e n d e r  h i s  p o l l - t a x ;  b u t  i f  h e  i s  n o t  a l l o w e d  t o  l a n d ,  h o w  i s  h e  t o  t e n d e r  i t ?  B y  

s h o o t i n g  i t  o u t  o f  a  c a n n o n  i n t o  t h e  C u s t o m s  ? A  m a n  m u s t  b e  h e r e  t o  t e n d e r  h i s  

£ 1 0 ,  a n d  i f  h e  i s  f o r b i d d e n  t o  l a n d ,  h o w  c a n  i t  b e  s a i d  t h a t  h e  i s  i l l e g a l l y  i n  t h e  

t e r r i t o r y  w d i e n  h e  h a s  g o t  h i s  m o n e y  i n  h i s  h a n d  ?

T h e  C h i e f  J u s t i c e . — T h e  o b j e c t  o f  t h a t  S t a t u t e  i s  t o  p r e v e n t  m o r e  t h a n  a  c e r 

t a i n  n u m b e r  o f  C h i n e s e  c o m i n g  i n ,  a n d  i t  i m p o s e s  a  l a w  o n  t h e  m a s t e r  o f  a  v e s s e l .  B u t  

h e r e  i s  a  p e r s o n  w h o  i s  s e e k i n g  t o  o b t a i n  t h e  a d v a n t a g e s  o f  t h e  A c t  b y  t e n d e r i n g  h i s  

£ 1 0 ,  a n d  a t  t h e  s a m e  t i m e  s a y i n g — “  I  h a v e  n o  o b l i g a t i o n  t o  o b e y  t h e  r e q u i r e m e n t s  o f  

t h e  S t a t u t e . ”  A l t h o u g h  t h e  m a s t e r  i s  l i a b l e ,  s i t r e l y  e v e r y  p a s s e n g e r  i s  r e s p o n s i b l e  f o r  

c o m p l i a n c e  w i t h  t h e  p r i m a r y  c o n d i t i o n  w i t h  r e g a r d  t o  e n t e r i n g .  I  u n d e r s t a n d  h o w  i t  c a n  

b e  p u t  b y  y o u  t h a t  t h e s e  p e o p l e  a r e  t a k e n  i n t o  a  s h i p  w i t h o u t  k n o w i n g  t h e  c o n d i t i o n s  

o n  w h i c h  t h e y  g o  t o  A u s t r a l i a .  I f  s o ,  t h e y  d o  n o t  k n o w  t h e  r i g h t s  w h i c h  y o u  c o n t e n d  

t h e y  h a v e  a c q u i r e d .  B u t  w h e t h e r  t h e y  a r e  d e c e i v e d  o r  n o t  b y  t h o s e  w h o  s h i p  t h e m ,  

a r e  t h e y  n o t  t h e m s e l v e s  r e s p o n s i b l e  f o r  t h e  b r e a c h  o f  t h e  l a w  f
D r .  M a d d e n . — T  s u b m i t  n o t ,  b e c a u s e  i t  i s  p e r f e c t l y  c o n c e i v a b l e  t h a t  a l t h o u g h  

2 0 0  C h i n a m e n  m a y  g o  o n  b o a r d  a  s h i p ,  1 0  o n l y  m a y  b e  a p p a r e n t  t o  o n e  a n o t h e r .  T h e y  

m a y  g o  i n  t e n s  a n d  t e n s .  I t  m a y  b e  t h a t  e a c h  t e n  m a y  o n l y  k n o w  o f  t h e m s e l v e s  b e i n g  
a b o a r d .

M r .  J u s t i c e  H o l r o y d . — H o w  a b o u t  t h e  f i r s t  t e n  ?

M r .  J u s t i c e  W i l l i a m s . — I f  t h e r e  a r e  m o r e  t h a n  t e n  o n  b o a r d ,  d o e s  n o t  t h e  A c t  

c o n t a i n  a n  i m p l i e d  p r o h i b i t i o n  a g a i n s t  t h e  s h i p  c o m i n g  i n t o  t h i s  p o r t  ?

D r .  M a d d e n . —  I  s u b m i t  n o t .  I f  a  s h i p  a r r i v e s  w i t h  m o r e  t h a n  t h e  s t a t u t o r y  

n u m b e r ,  i t  i s  p r o v i d e d  t h a t  a  p e n a l t y  s h a l l  b e  i m p o s e d  u p o n  t h e  c a p t a i n .  I f  I  g e t  i n t o  

a  c a b  t h a t  i s  o v e r c r o w d e d ,  I  a m  n o t  a m e n a b l e  t o  t h e  l a w .  T h e  c a b m a n  i s .  T h e  p e n a l t y  

i s  t h e  s a m e  i n  t h e  o n e  c a s e  a s  t h e  o t h e r .  I f  a  C h i n a m a n  w a s  l i a b l e  t o  b e  p u n i s h e d  f o r  

c o m i n g  w i t h  m o r e  t h a n  t h e  S t a t u t o r y  n u m b e r  o f  f e l l o w - p a s s e n g e r s ,  I  c o u l d  u n d e r s t a n d  

t h a t  t h e  p e n a l t y  i m p l i e d  a  p r o h i b i t i o n  o n  t h e  C h i n a m a n .

M r .  J u s t i c e  W i l l i a m s . — D o e s  n o t  s e c t i o n  2  o f  t h e  C h i n e s e  A c t  i m p l y  t h a t  n o  

s h i p  s h a l l  a r r i v e  a t  a n y  p o r t  i n  V i c t o r i a  w i t h  m o r e  t h a n  t h e  s p e c i f i e d  n u m b e r  o f  
C h i n a m e n  o n  b o a r d  ?



D r .  M a d d e n . — I  d o  n o t  t h i n k  s o  a t  a l l .

? ! r ' { u s * !c e  5 r° ! f . o y d -— d i d ’ i s  t l l e  C h i n a m a n  g u i l t y  o f  a n y  i l l e g a l i t y ?
M r .  J u s t i c e  W  l l l i a m s .  I h e  p o i n t  m a y  a f f e c t  t h e  q u e s t i o n  i n d i r e c t l y .  ‘ S o m e  

r e l i a n c e  i s  p l a c e d  u p o n  t h e  f a c t  t h a t  t h e  C h i n a m a n  w a s  l a w f u l l y  i n  B r i t i s h  t e r r i t o r y —  

i n  t h i s  p o r t  N o w  i f  t h e  s h i p  h a s  n o  r i g h t  t o  b e  h e r e ,  I  d o  n o t  s e e  h o w  t h e  a r g u m e n t  
c a n  b e  u s e d  t h a t  t h e  C h i n a m a n  i s  l a w f u l l y  o n  V i c t o r i a n  s o i l .

< D r .  M a d d e n . — M y  a r g u m e n t  i s  t h a t  h e  i s  h e r e ,  a n d  i t  i s  n o t  a  q u e s t i o n  w h e t h e r  

h e  i s  h e r e  i l l e g a l l y  o r  n o t .  T h e  f a c t  t h a t  h e  i s  h e r e  a s  a n  a l i e n  f r i e n d  i s  q u i t e  s u f f i c i e n t  

a n d  a s  s u c h  h e  i s  e n t i t l e d  t o  t h e  p r o t e c t i o n  o f  o u r  l a w s  a s  w e l l  a s  l i a b l e  t o  t h e i r  o b l i g a t i o n s .  

* 1 0  m a t t e r  w h a t  i l l e g a l i t y  a t t a c h e s  t o  t h e  s h i p ,  t h e  i l l e g a l i t y  d o e s  n o t  a t t a c h  t o  h i m

T h e  C h i e f  J u s t i c e . - S u p p o s i n g  t h e  g o v e r n i n g  b o d / o f  C o l l i n g w o o d  h a s  a  r i g h t  

t o  m a k e  a  l a w  t h a t  p a s s e n g e r s  s h a l l  n o t  b e  b r o u g h t  w i t h i n  t h e  l i m i t s  o f  t h e  c i t y  o f  

C o l l i n g w o o d  i n  c a b s  c a r r y i n g  m o r e  t h a n  a  c e r t a i n  n u m b e r ,  a n d  y o u  w e n t  t h e r e  i n  a n  
o v e r c r o w d e d  c a b ,  c o u l d  y o u  b e  s a i d  t o  b e  l a w f u l l y  t h e r e  ?

D r .  M a d d e n . — I  s h o u l d  s a y  I  w a s ,  h o w e v e r  a u d a c i o u s  i t  m a y  s e e m .

T h e  C h i e f  J u s t i c e . — I s  n o t  t h e  w h o l e  p u r p o s e  o f  t h e  S t a t u t e  t o  p r o h i b i t  C h i n e s e  
f r o m  c o m i n g  t o  t h e  c o l o n y  e x c e p t  i n  a  c e r t a i n  w a y  ?

D r .  M a d d e n . — I  d o  n o t  t h i n k  s o .  I  t h i n k  i t  i s  p l a i n  t h a t  t h e  d e s i r e  w a s  t o  e x 

c l u d e  C h i n e s e ,  b u t  a t  t h e  s a m e  t i m e  t h e  . A c t  d o e s  n o t  s a y  t h a t  C h i n a m e n  s h a l l  n o t  c o m e  

i n t o  t h e  c o l o n y  i n  g r e a t e r  n u m b e r s  t h a n  a r e  s p e c i f i e d ;  b u t  t h a t  i f  a  s h i p  c o m e s  w i t h  a  

g r e a t e r  n u m b e r ^  t h e  c a p t a i n  r e n d e r e d  h i m s e l f  l i a b l e  t o  a  p e n a l t y .

M r .  J u s t i c e  W i l l i a m s . — I  d o  n o t  t h i n k  t h e  A c t  s a y s  t h a t .  I  t h i n k  i t  i s  o p e n  t o  
a r g u m e n t .

D r .  M a d d e n . — T h e  o r d i n a r y  p r i n c i p l e  i s  t h a t  a  p e n a l t y  i m p l i e s  a  p r o h i b i t i o n ,  b u t  

t h e  p r o h i b i t i o n  a p p l i e s  t o  a  p a r t i c u l a r  i n d i v i d u a l .  S e c t i o n  3  p r o v i d e s  t h a t  e v e r y  

C h i n a m a n  w h o  c o m e s  a n d  t e n d e r s  h i s  £ 1 0  h a s  a  r i g h t  t o  l a n d .  I t  w o u l d  s e e m  t h a t  

w h a t e v e r  t h e  d e s i r e  o f  t h e  L e g i s l a t u r e  w a s ,  t h e  A c t  e n t i t l e s  e v e r y  m a n  w h o  c o m e s  a n d  

p a y s  h i s  £ 1 0  t o  l a n d .   ̂ O n e  s e c t i o n  d e a l s  w i t h  t h e  c a p t a i n s ,  a n d  t h e  o t h e r  w i t h  t h e  

C h i n a m e n ; a n d  t h e r e  i s  n o  r e s t r i c t i o n  w i t h  r e g a r d  t o  t h e  l a t t e r .

M r .  J u s t i c e  K e r f e r d . — I s  t h e  A c t  n o t  o p e n  t o  t h e  c o n s t r u c t i o n  t h a t  o n l y  t h o s e  

C h i n a m e n  w h o  a r e  o n  b o a r d  a  s h i p  c a r r y i n g  b u t  o n e  t o  e v e r y  1 0 0  t o n s  s h a l l  b e  e n t i t l e d  

t o  p a y  t h e  £ 1 0  ? Y o u r  c o n t e n t i o n  m i g h t  a p p l y  t o  t h e  3 r d  s e c t i o n ,  b u t  y o u  m u s t  r e a d  
i t  a l o n g  w i t h  s e c t i o n  2 .

D r .  M a d d e n . — M y  c o n t e n t i o n  i s  t h a t  s e c t i o n  2  d e a l s  w i t h  t h e  m a s t e r ,  c h a r t e r e r ,  

a n d  s h i p o w n e r ,  a n d  t h e  o b j e c t  o f  m a k i n g  t h e  c a p t a i n  a l o n e  l i a b l e  i s  t h a t  h e  h a s  a n  

o p p o r t u n i t y  o f  k n o w i n g  t h e  l a w  o f  t h e  l a n d .

T h e  C h i e f  J u s t i c e . — A n d  t h e y  d e l i b e r a t e l y  v i o l a t e  i t .  I t  m a y  b e  t h a t  t h e  

C h i n a m a n  i s  t h e  v i c t i m  o f  t h e  d e c e i t  o f  o t h e r s ,  b u t  t h e  p o i n t  i s  n o t  w h e t h e r  t h e  l a w  i s  

v i o l a t e d  b y  t h e  p e r s o n  w h o  c l a i m s  t h e  r i g h t  t o  e n t e r ,  b u t  t h a t  h e  h a s  o n l y  a r r i v e d  
t h r o u g h  a  v i o l a t i o n  o f  t h e  l a w .

D r .  M a d d e n . — I  t h i n k  t h a t  y o u  m u s t  r e a d  t h e  A c t  a c c o r d i n g  t o  i t s  a r r a n g e m e n t .  

S e c t i o n  2  a d d r e s s e s  i t s e l f  t o  o w n e r s ,  c h a r t e r e r s ,  a n d  c a p t a i n s  o f  s h i p s ,  a n d  s e c t i o n  3  

t o  i m m i g r a n t s .  T h e  r e a s o n a b l e  i n t e r p r e t a t i o n  t o  b e  p l a c e d  o n  t h e  A c t  i s  t h a t ,  a l t h o u g h  

t h e  w r o n g d o i n g  o f  t h e  c a p t a i n  m a y  b e  p u n i s h e d ,  t h e  o n l y  c o n d i t i o n  i m p o s e d  u p o n  t h e  

C h i n a m a n  i s  t h a t  h e  s h a l l  p a y  h i s  £ 1 0 .

M r .  J u s t i c e  W i l l i a m s . — T h e r e  i s  g r e a t  f o r c e  i n  y o u r  a r g u m e n t  a n d  i l l u s t r a t i o n s  

i f  y o u  l e a v e  o u t  t h e  o b j e c t  o f  t h e  A c t .  Y o u  m e n t i o n  I h e  i l l u s t r a t i o n  o f  t h e  c a b .  

T h e  o b j e c t  o f  t h e  b y - l a w  i n  r e f e r e n c e  t o  c a b s  i s  t o  p r e v e n t  t o o  m a n y  p a s s e n g e r s  f r o m  

b e i n g  c a r r i e d .  T h e  o b j e c t  o f  t h i s  A c t  i s  n o t  t o  p r e v e n t  t o o  m a n y  p a s s e n g e r s  b e i n g  c a r r i e d  

i n  t h e  s h i p ,  b u t  t o  p r e v e n t  a n  i n f l u x  o f  C h i n e s e .  I  t h i n k  t h a t  m a k e s  a l l  t h e  d i f f e r e n c e .

D r ,  M a d d e n  .— M u s t  n o t  w e  i n t e r p r e t  t h e  A c t  a s  w e  f i n d  i t ?  C a n  w e  a d d  t o  

w h a t  t h e  L e g i s l a t u r e  h a s  s a i d ?

M r .  J u s t i c e  W i l l i a m s . — B u t  t h a t  i s  m y  i n t e r p r e t a t i o n  o f  t h e  A c t  i t s e l f .

D r .  M a d d e n . — T h e r e  i s  n o  e x p r e s s  p r o h i b i t i o n  p u t  u p o n  C h i n a m e n  b y  t h e  A c t  

a t  a l l .  A l t h o u g h  w e  m a y  c o n s i d e r  t h a t  t h e  g e n e r a l  i n t e n t i o n  o f  t h e  S t a t u t e  w a s  t o  

e x c l u d e  C h i n e s e  o r  r e g u l a t e  t h e i r  c o m i n g ,  w e  m u s t  l o o k  t o  t h e  w a y  i n  w h i c h  t h e  

L e g i s l a t u r e  h a s  a r r a n g e d  t h e  S t a t u t e .  M o r e  o n e r o u s  c o n d i t i o n s  m u s t  n o t  b e  a t t a c h e d  

t o  t h e  C h i n e s e  t h a n  t h e  L e g i s l a t u r e  h a s  a t t a c h e d  i t s e l f .  I t  m u s t  b e  r e m e m b e r e d  t h a t  

t h e  S t a t u t e  i s  p e n a l ,  a n d  t h e r e f o r e  m u s t  b e  i n t e r p r e t e d  a c c o r d i n g  t o  i t s  v e r y  t e r m s .

T h e  C h i e f  J u s t i c e . — T h e r e  w o u l d  b e  g r e a t  f o r c e  i n  y o u r  a r g u m e n t  i f  o n e  o f  t h e  

C h i n e s e  w a s  n o t  c l a i m i n g  t h e  b e n e f i t  o f  t h e  S t a t u t e  o f  w h i c h  h e  k n o w s  t h e  p r o v i s i o n s ,  

o r  m u s t  b e  t a k e n  t o  k n o w  t h e m .



D r .  M a d d e n . — I f  l i e  w e r e  n o t  c l a i m i n g  t h e  b e n e f i t  o f  t h e  S t a t u t e ,  h o w  c o u l d  
t h e  q u e s t i o n  a r i s e  ?

M r .  J u s t i c e  W r e n f o r d s l e y . — B e f o r e  y o u  c a n  s a y  h e  h a s  a  r i g h t  t o  c o m e  i n  i t  
m u s t  h e  d e t e r m i n e d  w h o  h a s  t h e  r i g h t  t o  c o m e  i n .

D r .  M a d d e n . — H i s  r i g h t  i s  c o m p l e t e .  T h e r e  i s  n o t h i n g  i n  t h e  A c t  t o  s a y  w h i c h  

o f  t h e m  s h a l l  c o m e  i n .  T h e  S t a t u t e  d o e s  n o t  e a r m a r k  t h e m .  T h e y  s t a r t  a t  s c r a t c h  

a n d  t h e  f i r s t  t e n  t o  c o m e  i n  a r e  e n t i t l e d  t o  b e  a l l o w e d  t o  l a n d .  I  s u b m i t  t h a t  a l l  a r e  

e n t i t l e d  t o  l a n d ,  h u t  i f  n o t ,  a t  a l l  e v e n t s  t h e  f i r s t  t e n  w h o  o f f e r  t o  p a y  t h e  p o l l - t a x  a r e  
e n t i t l e d  t o  l a n d .

M r .  J u s t i c e  H o l r o y d . — T h e  i m p o s i t i o n  o f  a  p e n a l t y  i n d i c a t e s  t h a t  o n  p a y 

m e n t  o f  t h e  p o l l - t a x  t h e y  w o u l d  h e  a l l o w e d  t o  l a n d .  T h e  A c t  p u t s  a  s e v e r e  

p e n a l t y  o n  t h e  m a s t e r ,  h u t  d o e s  n o t  p r o h i b i t  t h e  l a n d i n g .  I f  h e  h a s  t o  p a y  a  

h e a v y  p e n a l t y ,  t h e  m a s t e r  w i l l  t h i n k  t w i c e  b e f o r e  c o m i n g  h e r e  a g a i n .  I t  c o n t e m p l a t e s  

t h a t  t h e  s h i p  m i g h t  g e t  i n  c a r r y i n g  m o r e  C h i n e s e  t h a n  t h e  t o n n a g e  a l l o w a n c e .  I t  

t h e r e f o r e  i n f l i c t e d  a  s e v e r e  p e n a l t y  o n  t h e  c a p t a i n ,  h u t  i t  d i d  n o t  p r o h i b i t  t h e  C h i n e s e  

o n  b o a r d  f r o m  l a n d i n g .  I t  w a s  t h o u g h t  t h a t  t h e  b e s t  w a y  t o  e x c l u d e  t h e  C h i n e s e  

w a s  t o  t e r r i f y  t h e  c a p t a i n  b y  h e a v y  p e n a l t i e s .  T h e  C h i n e s e  m u s t  c o m e  h e r e  b y  

a  s h i p ,  a n d  i f  a  c a p t a i n  w o n ’t  b r i n g  t h e m  t h e y  c a n ’t  c o m e .  T h a t  w a s  q u i t e  e f f e c t u a l  

t o  p r e v e n t  a  l a r g e  n u m b e r  o f  C h i n e s e  c o m i n g  h e r e .  T h e  S t a t u t e  n o w h e r e  s a y s  

w h i c h  o f  t h e  C h i n e s e  c o m i n g  h e r e  i n  a  v e s s e l  c a r r y i n g  m o r e  t h a n  t h e  t o n n a g e  

a l l o w a n c e  s h a l l  b e  p e r m i t t e d ,  a n d  i t  m u s t  t h e r e f o r e  b e  a s s u m e d  t h a t  a l l  a r e  e n t i t l e d ,  t o  

l a n d .

D r .  M a d d e n . — I  a l s o  s u b m i t  t h a t  a n  a l i e n  f r i e n d  w i t h i n  o u r  t e r r i t o r y  i s  a  s u b j e c t  

f o r  t h e  p u r p o s e  o f  t h i s  a c t  o f  S t a t e ,  w h e t h e r  l e g a l l y  o r  i l l e g a l l y  t h e  s h i p  w a s  a t  t h e  

p i e r ,  a n d ,  o n c e  t h e r e ,  t h e  p e t i t i o n e r  b e c a m e  a  B r i t i s h  s u b j e c t  sub modo.
T h e  C h i e f  J u s t i c e — I t  i s  a d m i t t e d  o n  t h e  f a c e  o f  t h e  c a s e  t h a t  h e  i s  a  s u b j e c t  o f  

t h e  E m p e r o r  o f  C h i n a .

D r .  M a d d e n . — O f  c o u r s e  h e  i s  a n  a l i e n  f r i e n d ,  b u t ,  b e i n g  w i t h i n  t h e  t e r r i t o r y ,  

h e  i s  a  l o c a l  s u b j e c t .

T h e  C h i e f  J u s t i c e . — I s  h e  a  B r i t i s h  s u b j e c t  w i t h i n  t h e  t e r m s  o f  t h a t  e x p r e s s i o n  ?

M r .  J u s t i c e  W i l l i a m s . — H e  s a y s  h e  h a s  t h e  s a m e  r i g h t s  a s  a  B r i t i s h  s u b j e c t .

D r .  M a d d e n . — T h a t  i s  s o .  M y  f r i e n d s  s a y  t h e y  d o n ’t  w a n t  a n  A c t  o f  P a r l i a m e n t  . 

t o  p r e v e n t  h i s  l a n d i n g ,  n o r  y e t  a n  A c t  o f  i n d e m n i t y  f o r  w h a t  t h e y  h a v e  d o n e .  T h e  

A t t o r n e y - G e n e r a l  h a s  s a i d  v e r y  l i t t l e  a b o u t  t h e  p r e r o g a t i v e  b e y o n d  w h a t  I  s t a t e d  a t  

t h e  o u t s e t .  H e  h a s  a d d e d  K e n t  a n d  V a t t e l  t o  t h e  a u t h o r i t i e s  I  q u o t e d .  K e n t  q u o t e s  

V a t t e l ,  b u t  t h e y  a l l  g o  b a c k  t o  P u f f e n d o r f f  a s  t h e  a u t h o r i y  f o r  t h e  a l l e g e d  p r e r o g a t i v e .  

W e  f i n d  h i m  a s  t h e  a u t h o r i t y  i n  B l a c l c s t o n e  a l s o .  O f  c o u r s e  P u f f e n d o r f f ’s  s t a t e m e n t s  

a r e  o n l y  s t a t e m e n t s  o f  o p i n i o n .  H e  w r o t e  a  b o o k  b e c a u s e  s o m e t h i n g  m o v e d  h i m  t o  

w r i t e  i t .  B u t  h i s  o p i n i o n - o n  t h i s  s u b j e c t  i s  e x t r a - j u d i c i a l .  H e  h a s  n o  a u t h o r i t y  f o r  i t .  

U n d o u b t e d l y  t h e  p o w e r  e x i s t s  o f  t u r n i n g  o u t  a n  a l i e n  b y  t h e  e x e r c i s e  o f  t h e  l a w  

o f  t h e  l a n d ,  n a m e l y ,  b y  a n  A c t  o f  P a r l i a m e n t .  K e n t  c i t e s  t h e  s a m e  a u t h o r i t y  a s  

B l a c k s t o n e ,  s o  d o e s  V a t t e l .  B u t  a l l  c o m e  b a c k  t o  P u f f e n d o r f f .  P h i l l i m o r e  s a y s  t h e  

G o v e r n m e n t  m a y  r e c o g n i s e  t h e  s t a t e  o f  a l i e n s .

M r .  J u s t i c e  W i l l i a m s . — H e  s a y s  m o r e  t h a n  t h a t .

D r .  M a d d e n . ' — P h i l l i m o r e  d o e s  n o t  d e a l  w i t h  E n g l i s h  l a w  b u t  w f l th  s o c i a l  

p h i l o s o p h y .  I t  h a s  n e v e r  b e e n  d i s p u t e d  t h a t  a n  A c t  o f  P a r l i a m e n t  c a n  e x c l u d e  

C h i n e s e ;  b u t  w e  s a y  t h a t  i s  v e r y  d i f f e r e n t  f r o m  a  M i n i s t e r ,  w i t h o u t  c o n s u l t i n g  t h e  

G o v e r n o r ,  w h o s e  M i n i s t e r  h e  i s ,  g o i n g  a n d  o r d e r i n g  a l i e n s  o u t  o f  t h e  c o l o n y .  T h e  

A t t o r n e y - G e n e r a l  s t a t e d  t h a t  t h e  p r e r o g a t i v e  w a s  n o t  p a r t  o f  t h e  p r e r o g a t i v e  o f  w a r  

a n d  p e a c e ,  b u t  a r i s e s  f r o m  t h e  l a w  o f  n a t i o n s .  H e  h a s  n o  a u t h o r i t y  t o  s h o w r t h a t .  A l l  

t h e  a u t h o r i t i e s  a r r a n g e  i t  u n d e r  t h e  p r e r o g a t i v e  o f  w a r  a n d  p e a c e .  T h e s e  a r e  t h e  

o n l y  a u t h o r i t i e s  f o r  i t s  e x i s t e n c e ,  a n d  t h e y  a r r a n g e  i t  i n  t h a t  w a y .  T h e r e  i s  n o  

a u t h o r i t y  f o r  i t s  e x i s t e n c e  a p a r t  f r o m  t h a t .  A s  t o  t h e  a u t h o r i t i e s  f o r  t h e  e x i s t e n c e  o f  

t h e  p r e r o g a t i v e ,  m y  f r i e n d s  s a y  t h a t  L o r d  E l l e n b o r o u g h  a g r e e d  w i t h  L o r d  E l d o n  t h a t  

i t  e x i s t e d .  B u t  L o r d  E l l e n b o r o u g h  d i d  n o t  s a y  i t  i n  s u c h  a  w a y  a s  i f ,  w e r e  h e  c r o s s -  

e x a m i n e d ,  h e  w o u l d  a d h e r e  t o  i t .  H e  o n l y  s a y s  i f  i t  e x i s t s  i t  i s  i n  t h e  K i n g  o r  P a r l i a 

m e n t .  A n d  L o r d s  E l d o n  a n d  E l l e n b o r o u g h ,  a s  p o l i t i c i a n s ,  w i t h  a l l  d u e  r e s p e c t  t o  

t h e m ,  i f  t h e y  w e r e  a s k e d  i f  H i s  M a j e s t y  w a s  e n t i t l e d ,  b y  p r e r o g a t i v e ,  t o  a  l a t c h - k e y  t o  

t h e  K i n g d o m  o f  H e a v e n ,  w o u l d  h a v e  b e e n  v e r y  s o r r y  i n d e e d  t o  s a y  t h a t  l i e  w a s  n o t .  

T h i s  i s  w h a t  t h e y  s a y :—

u  T h e  Lord Chancellor (Lord Eldon )  s a i d  t h a t ,  w h e t h e r  t h e  p o w e r  o f  s e n d i n g  

“  a l i e n s  o u t  o f  t h e  c o u n t r y  r e s i d e d  i n  t h e  K i n g  a n d  P a r l i a m e n t  c o n j o i n e d ,  o r  t h e  K i n g



“  a l o n e ,  n o  m a n  c o u l d  b e  m o r e  s a t i s f i e d  t h a n  h e  w a s  o f  i t s  w i s d o m  a n d  p o l i c y  w h e n  

“  s p a r i n g l y  e x e r c i s e d .  A d v e r t i n g  t o  t h e  p e r i o d  o f  1 7 9 3 ,  w h e n  h e  w a s  A t t o r n e y -  

“  G e n e r a l ,  h e  r e c o l l e c t e d  t h e  a p p r e h e n s i o n  t h a t  w a s  t h e n  e x c i t e d ,  n o t  o f  F r e n c h  a r m s  

“  h u t  o f  F r e n c h  p r i n c i p l e s .  l i e  t h a n k e d  G o d  t h a t  t h a t  a p p r e h e n s i o n  w a s  s t r o n g l y  f e l t  

“  i n  t h e  c o u n t r y ,  o t h e r w i s e  t h e  c o n s e q u e n c e s  m i g h t  h a v e  b e e n  s u c h  t h a t  i t  w a s ° i m p o s -  

s i b l e  t o  c o n t e m p l a t e  w i t h o u t  t e r r o r .  I t  h a d  b e e n  f e l t  t o  b e  a b s o l u t e l y  n e c e s s a r y ,  

“  w h e t h e r  t h e  C r o w n  h a d  o r  h a d  n o t  t h e  p r e r o g a t i v e  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  

“  c o u n t r y ,  t o  a r m  i t  w i t h  t h e  a s s i s t a n c e  o f  P a r l i a m e n t .  W i t h  r e f e r e n c e  t o  t h e  c o n s t r u -  

“  t i o n  p u t  b y  L o r d  C o k e  o n  M a g n a  C h a r t a ,  a s  i t  r e l a t e d  t o  t h i s  s u b j e c t ,  h e  o b s e r v e d  

“  t h a t  a t  t h e  p e r i o d  t o  w h i c h  h e  h a d  a l l u d e d  h e  h a d  t h e  h o n o u r  o f  k n o w i n g  m a n y  

“  l e a r n e d  m e n ,  n o w  i n  t h e i r  s e p u l c h r e s ,  b u t  w h o s e  n a m e s  w o u l d  l o n g  l i v e ,  a n d  h e  k n e w  

“  o f  n o n e ,  w h e t h e r  t h e y  o p p o s e d  t h e  m e a s u r e  t h e n  p r o p o s e d  o r  n o t ,  w h o  d e n i e d  t h a t  

“  t h e  K i n g  h a d  t h e  p o w e r ,  w i t h o u t  t h e  s a n c t i o n  o f  P a r l i a m e n t ,  t o  p r e v e n t  a l i e n s  f r o m  

“  s t a y i n g  i n  t h e  c o u n t r y .  B u t  t h e  e s t a b l i s h m e n t  o f  t h i s  p o i n t  h a d  n o  r e f e r e n c e  t o  t h e  

“  p r e s e n t  c a s e ,  i n  w h i c h  t h e  a d o p t i o n  o f  t h e  B i l l  b e f o r e  t h e  P l o u s e  w a s  r e q u i r e d  b y  

“  i m p e r i o u s  c i r c u m s t a n c e s .  F o r  w h a t  c o u l d  t h e  R o y a l  p o w e r  d o  a l o n e  ? I t  w a s  e a s y  

“  t o  s a y  t h a t  b y  t h a t  p o w e r  a n  a l i e n  c o u l d  b e  s e n t  o u t  o f  t h e  c o u n t r y ,  b u t  h o w  w a s  h e  

“  t o  b e  g o t  o u t  ?  H e  m u s t  b e  i n d i c t e d .  T h e n  a  B i l l  m u s t  b e  f o u n d .  T h a t  h e  m i g h t  

“  t r a v e r s e .  T h e  c a u s e  m i g h t  t h e n  b e  r e m o v e d  b y  certiorari t o  a n o t h e r  c o u r t ,  a n d  s o  

“  o n .  W i t h  r e s p e c t  t o  t h e  c a s e s  w h i c h  t h e  i l l u s t r i o u s  d u k e  h a d  s o  i n g e n i o u s l y  a r g u e d ,  

“  a l l  t h a t  h e  c o u l d  s a y  w a s  t h a t  e v e r y  c a s e  m u s t  b e  d e t e r m i n e d  b y  t h e  p a r t i c u l a r  c i r -  

“  c u m s t a n c e s  w h i c h  b e l o n g e d  t o  i t .  T h e r e  w a s  t h i s  s i n g l e  f a c t ,  i n  a n s w e r  t o  a n y  q u e s -  

“  t i o n  t h a t  m i g h t  b e  r a i s e d  a b o u t  d i f f i c u l t  c a s e s ,  n a m e l y ,  t h a t  w i t h  a l l  p o s s i b l e  d i f i f i c u l -  

“  t i e s  o n  t h e  s u b j e c t ,  G o v e r n m e n t  h a d  s u c c e s s f u l l y  g r a p p l e d  s i n c e  t h e  y e a r  1 7 9 3 .  T o  

“  h i m  i t  a p p e a r e d  m o s t  a s t o n i s h i n g  t h a t  a n y  o f  t h e i r  L o r d s h i p s  s h o u l d  t h i n k  t h a t ,  a f t e r  

“  a  w a r  o f  2 5  y e a r s ,  t h e  m e r e  a c t  o f  s i g n i n g  a  t r e a t y  o f  p e a c e  w a s  t o  p r o d u c e  s o  c o m -  

“  p l e t e  a  t r a n q u i l i t y  a s  e n t i r e l y ,  a n d  a t  o n c e ,  t o  c a l m  a l l  t h e  a g i t a t i o n  w h i c h  t h e  r e c e n t  

“  c o n v u l s i o n s  h a d  o c c a s i o n e d .  O f  t h i s  h e  w a s  p e r s u a d e d  t h a t  t h e r e  w e r e  n o t  w a n t i n g  

“  p e r s o n s  w h o ,  i f  a n  o p p o r t u n i t y  w e r e  a f f o r d e d  t h e m ,  w e r e  p e r f e c t l y  r e a d y  t o  p u t  i n t o  

“  o p e r a t i o n  t h o s e  p r i n c i p l e s  a g a i n s t  w h i c h  t h i s  c o u n t r y  h a d  b e e n  s o  l o n g  c o n t e n d i n g .  

“  I t  w a s  t o  g u a r d  a g a i n s t  t h e  m a c h i n a t i o n s  o f  s u c h  p e r s o n s  t h a t  h e  s u p p o r t e d  t h e  B i l l .

“  L o r d  Ellenborough d e c l a r e d  h i s  d e c i d e d  o p i n i o n  t h a t  t h e  C r o w n  p o s s e s s e d  t h e  

“  p r e r o g a t i v e  o f  s e n d i n g  a l i e n s  o u t  o f  t h e  c o u n t r y ,  a n d  m a i n t a i n e d  t h a t  s u c h  p r c r o g a -  

“  t i v e  b e l o n g e d  o f  r i g h t  n o t  o n l y  t o  t h e  M o n a r c h  o f  t h i s  c o u n t r y  b u t  t o  t h e  S o v e r e i g n  

“  o f  e v e r y  c o u n t r y .  I n  s u p p o r t  o f  t h i s  o p i n i o n  h e  q u o t e d  t h e  a u t h o r i t y  o f  V a t t e l .  A s  

“ t o  t h e  c o n s t r u c t i o n  o f  M a g n a  C h a r t a ,  i t  w o u l d  b e  r e c o l l e c t e d  t h a t ,  u p o n  t h e  s u b j e c t  

“  o f  m e r c h a n t  s t r a n g e r s ,  t h e  c i t i z e n s  o f  L o n d o n  p r e s e n t e d  a  p e t i t i o n  t o  E d w a r d  I . ,  

“  a s s e r t i n g  t h e  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  t o  s e n d  s u c h  a l i e n s  o u t  o f  t h e  c o u n t r y ,  

“  a n d  t h a t  t h e  K i n g  c o n c u r r e d  i n  t h a t  o p i n i o n .  S u c h  t h e n  w a s  t h e  i m p r e s s i o n  a l m o s t  

“ i m m e d i a t e l y  a f t e r  M a g n a  C h a r t a  w a s  e n a c t e d ;  a n d  y e t  t h e  p r e s e n t  B i l l  w a s  p r o 

n o u n c e d  t y r a n n i c a l ,  a n d  i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n  o f  t h e  c o u n t r y .  B u t  h e ,  

“  o n  t h e  c o n t r a r y ,  m a i n t a i n e d  t h a t  t h e  p r e s e n t  w a s  c o m p a r a t i v e l y  a  l e n i e n t  m e a s u r e ,  

“ i m p e r i o u s l y  c a l l e d  f o r  b y  t h e  e x i s t i n g  c i r c u m s t a n c e s  o f  t h e  w o r l d . ”

N o w  l a w y e r s  h a v e  a  v e r y  p e s t i l e n t  h a b i t  o f  p o s i n g  a s  a u t h o r i t i e s  o n  m a n y  

s u b j e c t s  i n  P a r l i a m e n t .  A n d  p e r s o n s  i n  P a r l i a m e n t  w h o  a r e  n o t  l a w y e r s  h a v e  a n  

e q u a l l y  p e s t i l e n t  t e n d e n c y  t o  s a y ,  “  H o w  d o  y o u  k n o w  t h a t ? ”  A n d  t h a t  i s  w h a t  L o r d  

G r e y  s a y s  t o  L o r d  E l l e n b o r o u g h .  A f t e r  h e  h a d  s u p p o r t e d  t h e  B i l l  i n  a  v e r y  d o u b t f u l  

a n d  h e s i t a t i n g  h o u s e ,  a s  L o r d  H o l l a n d  c h a l l e n g e d  L o r d  E l d o n ,  s o  d i d  L o r d  G r e y  

c h a l l e n g e  L o r d  E l l e n b o r o u g h .  L o r d  G r e y  s a i d :—
“  F r o m  a l l  h e  h a d  h e a r d  h e  f e l t  f u l l y  s a t i s f i e d  t h a t  a l t h o u g h  t h i s  B i l l  m i g h t  

“  b e  v o t e d ,  i t  c o u l d  n o t  b e  d e f e n d e d .  T h e  d o c t r i n e  w i t h  r e s p e c t  t o  t h e  p r e r o g a t i v e ,  s o  

“  c o n f i d e n t l y  a l l e g e d ,  h a d  i n  f a c t  r e c e i v e d  n o  s u p p o r t  w h a t e v e r  f r o m  e i t h e r  t h e  l e a r n e d  

“  l o r d  o n  t h e  w o o l s a c k  o r  t h e  l e a r n e d  l o r d  w h o  h a d  j u s t  s a t  d o w n .  W h e n  t h e  l a t t e r ,  

“  w h o  w a s  a t  t h e  h e a d  o f  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w  o f  t h e  c o u n t r y ,  r o s e  t o  a d d r e s s  

“ t h e i r  L o r d s h i p s ,  h e  e x p e c t e d  t o  h e a r  s o m e  h i s t o r y  o f  t h e  c o m m o n  l a w ,  i n  f a v o u r  o f  

“  t h i s  m e a s u r e ,  o r  a  s e r i e s  o f  p r e c e d e n t s  t o  s u s t a i n  h i s  m a i n  p o s i t i o n ,  o r  t h e  dicta o f  

“ s o m e  o f  o u r  e m i n e n t  l a w  w r i t e r s ,  B r a c t o n ,  o r  F o r t e s c u e ,  o r  L o r d  C o k e ,  f o r  i n s t a n c e ,  i n  

“  s u p p o r t  o f  t h a t  p r e r o g a t i v e  w h i c h  w a s  u p o n  t h i s  o c c a s i o n  s o  c o n f i d e n t l y  a s s e r t e d .  B u t  

“  i n s t e a d  o f  h a v i n g  h i s  e x p e c t a t i o n  f u l f i l l e d ,  t h e  l e a r n e d  l o r d  q u o t e d  a  F r e n c h  w r i t e r  u p o n  

“  t h e  l a w  o f  n a t i o n s .  T h a t  w r i t e r ,  M .  V a t t e l ,  f o r  w h o m  h e  ( E a r l  G r e y )  e n t e r t a i n e d  g r e a t  

“  r e s p e c t  u p o n  t h e  s u b j e c t s  t o  w h i c h  h i s  w o r k  r e f e r r e d ,  h a d  n o  d o u b t  s t a t e d  t h a t  t h e  

“ r i g h t  a l l u d e d  t o  b e l o n g e d  t o  t h e  S o v e r e i g n  p o w e r  o f  e v e r y  S t a t e .  B u t  w h a t  w a s  t h e



u  S o v e r e i g n  p o w e r  i n  t h i s  c o u n t r y  ?  W a s  i t  i n  t h e  C r o w n  o r  i n  t h e  P a r l i a m e n t  ? 

“  Y a t t e l  h a d  a l s o  l a i d  i t  d o w n  t h a t  t h e  r a i s i n g  o f  m o n e y  a n d  t h e  m a i n t a i n i n g  o f  a r m i e s  

“ a l s o  b e l o n g e d  t o  t h e  S o v e r e i g n  p o w e r ;  b u t  d i d  s u c h  p o w e r  f o r m  a  p a r t  o f  t h e  p r e -  

“  r o g a t i v e  o f  t h e  C r o w n  i n  E n g l a n d  ?  C e r t a i n l y  n o t ,  a n d  t h e r e f o r e  t h e  a u t h o r i t y  

“  q u o t e d  b y  t h e  l e a r n e d  l o r d  w a s  t o t a l l y  i n a p p l i c a b l e .  Y e t  t h i s  B i l l ,  a c c o r d i n g  t o  t h e  

“  l e a r n e d  l o r d ,  w a s  o n l y  n e c e s s a r y  t o  a i d  t h e  e x e c u t i o n  o f  t h e  p r e r o g a t i v e  w h i c h  i t  

“  w h i c h  i t  a p p e a r e d  w a s  i n c a p a b l e  o f  e x e c u t i o n  w i t h o u t  t h e  B i l l .  T h e r e f o r e  t h i s  

“  b o a s t e d  p r e r o g a t i v e  m u s t  b e  i n e f f e c t u a l  w i t h o u t  s o m e  l e g i s l a t i v e  p r o v i s i o n ,  a n d  w h a t  

“  s o r t  o f  p r e r o g a t i v e  t h e n  c o u l d  i t  b e  d e e m e d  ?  I t  w a s  i n  f a c t  n o  p r e r o g a t i v e  a t  a l l  

“  e v e n  u p o n  t h e  l e a r n e d  l o r d ’s  o w n  s h o w i n g .  B u t  w h e n  t h e  l e a r n e d  l o r d  q u o t e d ,  a s  

“  l a w  a u t h o r i t y ,  a  p e t i t i o n  f r o m  t h e  c i t y  o f  L o n d o n ,  a l l e g i n g  t h e  r i g h t  o f  t h e  K i n g  t o  

“  s e n d  a l i e n s  o u t  o f  t h e  c o u n t r y ,  i n  w h i c h  a l l e g a t i o n  t h e  K i n g ,  t o  w h o m  t h e  p e t i t i o n  

“  w a s  a d d r e s s e d ,  v e r y  n a t u r a l l y  a c q u i e s c e d ,  h e  r e a l l y  h e a r d  t h e  l e a r n e d  l o r d  w i t h  c o n -  

“  s i d e r a b l e  s u r p r i s e .  T h e  l e a r n e d  l o r d  h i m s e l f ,  a n d  t h e  l e a r n e d  l o r d  o n  t h e  w o o l s a c k ,  

“  w e r e  n o  d o u b t  v e r y  h i g h  l a w  a u t h o r i t i e s  : y e t ,  a c c o r d i n g  t o  t h e  l e a r n e d  l o r d ’s  p r e -  

“  c e d e n t  t h i s  e v e n i n g ,  w e  m i g h t  h e r e a f t e r  h e a r  t h o s e  h i g h  a u t h o r i t i e s  d i s c a r d e d ,  a n d  

“  b e  r e f e r r e d  t o  a  p e t i t i o n  f r o m  S i r  W i l l i a m  C u r t i s  a n d  t h e  c i t i z e n s  o f  L o n d o n .  T h e  

“  p r i v i l e g e s  g r a n t e d  t o  a l i e n s  b y  s e v e r a l  s t a t u t e s  c o m b i n e d  w i t h  t h e  p r e c e d e n t s  s o  a b l y  

“  s t a t e d  b y  h i s  n o b l e  f r i e n d ,  f o r m e d ,  i n  h i s  j u d g m e n t ,  a  c o n c l u s i v e  a r g u m e n t  t o  s h o w  

“  t h a t  s u c h  a  p r e r o g a t i v e  a s  t h a t  a t  p r e s e n t  i n s i s t e d  u p o n  w a s  n e v e r  r e c o g n i s e d  t o  

“ b e l o n g  t o  t h e  C r o w n  o f  E n g l a n d . ”  ( Hansard's Parliamentary Debates, v o l .  3 4 ,  p .  

1 0 7 0 ) .

L o r d  E l l e n b o r o u g h  q u o t e s  n o t h i n g  a g a i n s t  i t .  I t  w o u l d  n o t  p a s s  n o w  i n  t h e  

L l o u s e  w i t h o u t  i n t e r r u p t i o n .  L o r d  E l l e n b o r o u g h ’s  s t a t e m e n t  w a s  n o t  f r o m  t h e  B e n c h  

a n d  w a s  e x t r a - j u d i c i a l .  W e  s a y  t h e  p r e r o g a t i v e  d o e s  n o t  e x i s t ,  a n d  w e  c h a l l e n g e  

t h e  o t h e r  s i d e  t o  p r o d u c e  a n  a u t h o r i t y  f o r  i t .  T h e y  c a n ’t  p r o d u c e  o n e .  S o m e  

l a w y e r s  o f  t h e  t i m e  o f  J a m e s  I .  o r  o f  G e o r g e  I I I .  w o u l d  f i n d  a  p r e r o g a t i v e  f o r  

a n y t h i n g  t h e  K i n g  d i d .  T h e y  w o u l d  f i n d  i t  e a s y  t o  s w a l l o w  a n y t h i n g  t h a t  h a d  

t h e  f a i n t e s t  g l i m m e r i n g  o f  t h e  c h a r a c t e r  o f  p r e r o g a t i v e .  M y  f r i e n d  t h e  A t t o r n e y -  

G e n e r a l  h a s  r a k e d  u p  t h r e e  i n s t a n c e s  o f  e x p u l s i o n  b y  t h e  p r e r o g a t i v e .  I n  1 2 9 0 ,  

E d w a r d  t h e  F i r s t  e x p e l l e d  t h e  J e w s  f r o m  E n g l a n d .  T h e  J e w s  h a d  b e e n  i n  E n g 

l a n d  a t  a l l  e v e n t s  f r o m  t h e  t i m e  o f  t h e  c o n q u e s t ,  a n d  m a n y  o f  t h o s e  e x p e l l e d  

m u s t  h a v e  b e e n  b o r n  i n  E n g l a n d ,  a n d  w e r e  n a t u r a l - b o r n  s u b j e c t s  o f  t h e  B r i t i s h  

C r o w n .  I  d o  n o t  k n o w  w h a t  a r e  t h e  f a c t s  i n  r e l a t i o n  t o  t h a t  e x p u l s i o n ;  b u t  i t  

w a s  o b v i o u s l y  a n  a c t  o f  g r e a t  t y r a n n y ,  a n d  a  g r e a t  w r o n g  h a d  b e e n  d o n e  n o t  t o  

a l i e n s  b u t  t o  E n g l i s h  s u b j e c t s .  T h e  J e w s  a c q u i e s c e d  i n  i t  n o  d o u b t ,  b e c a u s e  t h e y  

k n e w  t h a t ,  i f  t h e y  r e s i s t e d ,  t h e y  w o u l d  b e  s e n t  n o t  o n l y  o u t  o f  t h e  k i n g d o m ,  b u t  

s e n t  t o  a n o t h e r  k i n g d o m  f r o m  w h i c h  t h e y  c o u l d  n o t  r e t u r n  s o  e a s i l y .  B e s i d e s ,  t h i s  

o c c u r r e d  i n  t h e  e a r l i e s t  p a r t  o f  o u r  P a r l i a m e n t a r y  h i s t o r y ,  w h e n  t h e  C o m m o n s  h a d  

o n l y  b e e n  r e c e n t l y  c a l l e d  i n t o  e x i s t e n c e ,  a n d  h a d  v e r y  l i t t l e  c o n t r o l ,  a n d  t h e  p o w e r s  o f  

P a r l i a m e n t  w e r e  i n  t h e i r  i n f a n c y .  T h e n  a s  t o  t h e  c a s e  o f  Re A d a m .  1  “  M o o r e ’s  P r i v y  

C o u n c i l  C a s e s , ”  p .  4 6 0 .  T h e r e  t h e  C r o w n  h a d  a l l o w e d  t h e  G o v e r n o r  o f  M a u r i t u s  t o  

e x p e l  M r .  A d a m  a s  a n  a l i e n ,  a n d  M r .  A d a m  c o n t e n d e d  t h a t  t h e  G o v e r n o r  h a d  n o  l e g a l  

r i g h t  t o  e x p e l  h i m .  T h e  P r i v y  C o u n c i l  s a i d  t h a t  i n  E n g l a n d  t h a t  m i g h t  b e  s o ,  b u t  t h e  

F r e n c h  l a w  w h i c h  p r e v a i l e d  i n  M a u r i t i u s  s a i d  t h a t  e x p r e s s  w r i t t e n  p e r m i s s i o n  m u s t  h e  

g i v e n  t o  a n  a l i e n  t o  e n a b l e  h i m  t o  r e s i d e  i n  t h e  i s l a n d ,  a n d  i n  t h e  a b s e n c e  o f  t h a t  w r i t t e n  

p e r m i s s i o n ,  M r .  A d a m  m i g h t  b e  l e g a l l y  e x p e l l e d .  B u t  t h a t  i s  n o  r e a s o n  f o r  e x e r c i s i n g  

t h e  a u t h o r i t y  h e r e ,  a c c o r d i n g  t o  E n g l i s h  l a w ,  a g a i n s t  a  B r i t i s h  s u b j e c t .  T h e n  a s  t o  

t h e  e x p u l s i o n  o f  V i c t o r  H u g o  f r o m  J e r s e y ,  w e  d o n ’t  k n o w  w h e t h e r  h e  w a s  e x p e l l e d  b y  

v i r t u e  o f  t h e  p r e r o g a t i v e .  H e  s e e m s  t o  h a v e  b e e n  e x p e l l e d  f r o m  J e r s e y  t o  G u e r n s e y .  

T h a t  d o e s  n o t  l o o k  a s  i f  i t  w a s  d o n e  f o r  t h e  p r o t e c t i o n  o f  t h e  B r i t i s h  D o m i n i o n s .  

A n d  o n e  o f  t h e  J u d g e s ,  D e  Q u e t t e v i l l e ,  s a i d  i t  w a s  i l l e g a l .  I t  n e v e r  c a m e  b e f o r e  t h e  

L a w  C o u r t s  i n  E n g l a n d ,  a n d  i s  n o t  m e n t i o n e d  i n  a n y  o f  t h e  t e x t  b o o k s .  W e  h a v e ,  

t h e r e f o r e ,  o n l y  a  v a g u e  a n d  c l o u d y '  s t a t e m e n t  o f  f a c t s  a s  t o  V i c t o r  H u g o ’s  e x p u l s i o n .  

T h e s e  a r e  t h e  g r o u n d s  o n  w h i c h  t h e  A t t o r n e y - G e n e r a l  m a i n t a i n s  t h a t  t h e  a u t h o r i t y  

e x i s t s .

M r .  J u s t i c e  W i l l i a m s . — T h e r e  i s  t h e  r e c o g n i t i o n  o f  t h e  a u t h o r i t i e s  b y  t h e  A l i e n s  

A c t s .  O n e  A c t  d o e s  n o t  g i v e  p o w e r  t o  m a k e  p r o c l a m a t i o n .  I t  r e c o g n i s e s  t h e  r i g h t  

a s  e x i s t i n g  i n  t h e  C r o w n .  T h e  o t h e r  d o e s  g i v e  t h e  C r o w n  p o w e r  t o  m a k e  a  p r o 

c l a m a t i o n .

D r .  M a d d e n . — I  t h i n k  t h a t  i s  m e r e  r e f i n e m e n t .  T h e  A c t  n o w h e r e  r e c o g n i s e s  

t h e  e x i s t e n c e  o f  t h e  p r e r o g a t i v e .  I n  t h o s e  d a y s  i t  w a s  v e r y  c u s t o m a r y  t o  h a v e  l o n g



p r e a m b l e s  r e c i t i n g  t h e  r e a s o n s  f o r  t h e  A c t  W h y  t h e n  n o t  h a v e  i n s e r t e d  a  p r e a m b l e  

t o  t h e  e f f e c t  t h a t  w h e r e a s  H i s  M a j e s t y  h a d  t h e  p r e r o g a t i v e ,  b u t  t h e r e  w a s  n o  m a c h i n e r y  
t o  w o r k  i t  r  J

T h e  C h i e f  J u s t i c e . — I s  t h e r e  a n y  p r e a m b l e  t h e r e  ? 
D r .  M a d d e n . — Y e s .  I t  i s  a s  f o l l o w s

“ W h e r e a s  a  g r e a t  a n d  u n u s u a l  n u m b e r . o f  p e r s o n s ,  n o t  b e i n g  n a t u r a l - b o r n  
“  s u b j e c t s  o t  H i s  M a j e s t y ,  o r  d e n i z e n s  o r  p e r s o n s  n a t u r a l i z e d  b y  A c t  o f  P a r l i a m e n t

a  h a v e  l a t e l y  r e s o r t e d  t o  t h i s  k i n g d o m ; a n d  w h e r e a s ,  u n d e r  t h e  p r e s e n t  c i r c u m s t a n c e s ’ 

“  m u c h  d a n g e r  m a y  a r i s e  t o  t h e  p u b l i c  t r a n q u i l i t y  f r o m  t h e  r e s o r t  a n d  r e s i d e n c e  o f

“  a l i e n s ,  u n l e s s  d u e  p r o v i s i o n  b e  m a d e  i n  r e s p e c t  t h e r e o f ,  b e  i t  t h e r e f o r e  e n a c t e d  b y  

t h e  K i n g  s  M o s t  E x c e l l e n t  M a j e s t y ,  b y  a n d  w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  t h e  L o r d s

“  s p i r i t u a l  a n d  t e m p o r a l  a n d  C o m m o n s  i n  t h i s  p r e s e n t  P a r l i a m e n t  a s s e m b l e d ,  a n d  b y  

“  t h e  a u t h o r i t y  o f  t h e  s a m e ,  t h a t  d u r i n g  t h e  c o n t i n u a n c e  o f  t h i s  A c t ,  t h e  M a s t e r  o r  

“  C o m m a n d e r  o f  e v e r y  s h i p  o r  v e s s e l  w h i c h  s h a l l  a r r i v e  i n  a n y  p o r t  o r  p l a c e  o f  t h i s  

k i n g d o m  s h a l l ,  i m m e d i a t e l y  o n  h i s  a r r i v a l ,  d e c l a r e  i n  w r i t i n g  t o  t h e  c o l l e c t o r  a n d  

“  c o m p t r o l l e r  o r  o t h e r  c h i e f  o f f i c e r  o f  t h e  c u s t o m s  a t  o r  n e a r  s u c h  p o r t  o r  p l a c e ,  

w h e t h e i  t h e i e  a r e ,  t o  t h e  b e s t  o f  h i s  k n o w l e d g e ,  a n y  f o r e i g n e r s  o n b o a r d  h i s  s a i d  v e s -  

“  s e l ,  a n d  s h a l l  i n  h i s  s a i d  d e c l a r a t i o n ,  s p e c i f y  t h e  n u m b e r  o f  f o r e i g n e r s ,  i f  a n y ,  o n  b o a r d  

h i s  s a i d  v e s s e l ,  a n d  a l s o  s p e c i f y  t h e i r  n a m e s  a n d  r e s p e c t i v e  r a n k , - o c c u p a t i o n ,  o r  
“  d e s c r i p t i o n ,  a s  f a r  a s  h e  s h a l l  b e  i n f o r m e d  t h e r e o f . ”  ( 3 3  G e o .  I I I .  c .  4 ) .

M r .  J u s t i c e  W i l l i a m s . — W h a t  d o e s  t h e  p r e a m b l e  t o  5 6  G e o .  i l l .  c .  8 6  s a y  ?
D r .  M a d d e n .  I t  s a y s :—

“  W h e r e a s  i t  i s  e x p e d i e n t  t h a t  p r o v i s i o n  s h o u l d  b e  m a d e  f o r  e s t a b l i s h i n g  r e g u -  

“  l a t i o n s  r e s p e c t i n g  a l i e n s  a r r i v i n g  i n  t h i s  k i n g d o m  o r  r e s i d e n t  t h e r e i n  i n  c e r t a i n  c a s e s ,  

“  b e  i t  e n a c t e d  b y  t h e  K i n g ’s  M o s t  E x c e l l e n t  M a j e s t y ,  b y  a n d  w i t h  t h e  a d v i c e  a n d  

“  c o n s e n t  o f  t h e  L o r d s  s p i r i t u a l  a n d  t e m p o r a l  a n d  C o m m o n s  i n  t h i s  p r e s e n t  P a r l i a m e n t  

“  a s s e m b l e d ,  a n d  b y  t h e  a u t h o r i t y  o f  t h e  s a m e ,  t h a t  w h e n  a n d  s o  o f t e n  a s  H i s  M a j e s t y ,  

“ h i s  h e i r s  a n d  s u c c e s s o r s ,  s h a l l  b y  h i s  o r  t h e i r  p r o c l a m a t i o n ,  o r  b y  h i s  o r  t h e i r  O r d e r  

“  i n  C o u n c i l ,  o r  u n d e r  h i s  o r  t h e i r  s i g n  m a n u a l  o r  t h e  L o r d  L i e u t e n a n t  o r  o t h e r  C h i e f  

“  G o v e r n o r  o r  G o v e r n o r s  a n d  t h e  P r i v y  C o u n c i l  o f  t h a t  p a r t  o f  t h i s  r e a l m ,  o r  U n i t e d

“  K i n g d o m  o f  G r e a t  B r i t a i n  a n d  I r e l a n d ,  c a l l e d  I r e l a n d ,  a n d  s h a l l  b y  p r o c l a m a t i o n  o r  

“  b y  O r d e r  i n  C o u n c i l  d i r e c t  t h a t  a n y  a l i e n  o r  a l i e n s  w h o  m a y  b e  w i t h i n  t h i s  r e a l m ,  o r

w h o  m a y  h e r e a f t e r  a r r i v e  t h e r e i n ,  s h a l l  d e p a r t  t h i s  r e a l m  w i t h i n  a  t i m e  l i m i t e d  i n  

“  a n y  s u c h  p r o c l a m a t i o n  o r  o r d e r  r e s p e c t i v e l y ,  a n d  a n y  s u c h  a l i e n  s h a l l  k n o w i n g l y  a n d  

“  w i l f u l l y  r e f u s e  o r  n e g l e c t  t o  p a y  d u e  o b e d i e n c e  t o  s u c h  p r o c l a m a t i o n  o r  o r d e r  

“  r e s p e c t i v e l y ,  o r  s h a l l  b e  f o u n d  i n  t h i s  r e a l m ,  o r  a n y  p a r t  t h e r e o f ,  c o n t r a r y  t o  s u c h  

“  p r o c l a m a t i o n  o r  o r d e r ,  a s  t h e  c a s e  m a y  b e ,  i t  s h a l l  b e  l a w f u l  f o r  a n y  o f  H i s  M a j e s t y ’

“  p r i n c i p a l  S e c r e t a r i e s  o f  S t a t e ,  o r  t h e  L o r d  L i e u t e n a n t  o r  o t h e r  C h i e f  G o v e r n o r  o  

G o v e r n o r s  o f  I r e l a n d ,  o r  h i s  o r  t h e i r  C h i e f  S e c r e t a r y ,  o r  f o r  a n y  j u s t i c e  o f  t h e  p e a c e ,  

o r  f o r  a n y  m a y o r  o r  c h i e f  m a g i s t r a t e  o f  a n y  c i t y  o r  p l a c e ,  t o  c a u s e  e v e r y  s u c h  a l i e n  

“  t o  b e  a r r e s t e d ,  a n d  t o  b e  c o m m i t t e d  t o  t h e  c o m m o n  g a o l  o f  t h e  c o u n t y  o r  p l a c e  w h e r e  

“ h e  o r  s h e  s h a l l  b e  s o  a r r e s t e d ,  t h e r e  t o  r e m a i n  w i t h o u t  b a i l  o r  m a i n  p r i z e ,  u n t i l  h e  

“  o r  s h e  s h a l l  b e  t a k e n  i n  c h a r g e  f o r  t h e  p u r p o s e  o f  b e i n g  s e n t  o u t  o f  t h e  r e a l m  

“  u n d e r  t h e  a u t h o r i t y  h e r e i n a f t e r  g i v e n  f o r  t h a t  p u r p o s e . ”

I n  t h a t  t h e r e  i s  n o t  t h e  s l i g h t e s t  r e f e r e n c e  t o  t h e  p r e r o g a t i v e  a s  t h e n  e x i s t i n g .  

T h e  A t t o r n e y - G e n e r a l  c o n t e n d e d  t h a t  t h e  p r e r o g a t i v e  e x i s t e d ,  b u t  i t  c o u l d  n o t  b e  u s e d  

f o r  l a c k  o f  m a c h i n e r y ,  a n d  t h e r e f o r e  t h e  A c t  w a s  p a s s e d .  I f  t h a t  w e r e  s o ,  w h y  w a s  i t  

n o t  s t a t e d  i n  t h e  A c t  ?

M r .  J u s t i c e  W i l l i a m s . — I t  r e c o g n i s e s  t h e  K i n g ’s  r i g h t  t o  o r d e r  a n  a l i e n  t o  

d e p a r t  f r o m  t h e  r e a l m  b y  p r o c l a m a t i o n .

D r . ' M a d d e n . — I t  d o e s  n o t  r e c o g n i s e  h i s  p r e - e x i s t i n g  r i g h t  t o  p r o c l a i m .  I t  g i v e s

h i m  t h e  p o w e r  t o  p r o c l a i m ,  i n  t h e  s a m e  wTa y  a s  o u r  H e a l t h  A c t  d o e s  h e r e .

M r .  J u s t i c e  W i l l i a m s . — T h e  A c t  r e c o g n i s e s  t h e  K i n g ’s  p r e r o g a t i v e  a n d  p r o v i d e s

s p e e d y  m e a n s  f o r  e n f o r c i n g  i t  i f  i t  i s  d i s o b e y e d .

D r .  M a d d e n . — S u p p o s e  w e  n e v e r  h e a r d  o f  t h e  r i g h t  o f  p r e r o g a t i v e — w h a t  i s  i t  

h u t  a n  e n a c t m e n t  o f  a  p o w e r .  I t  i s  a n  a u t h o r i t y  t o  t h e  G o v e r n m e n t  t o  d o  c e r t a i n

t h i n g s .  I f  a n y  a r g u m e n t  o f  t h a t  s o r t  w a s  t o  b e  a v a i l a b l e ,  o n e  w o u l d  e x p e c t  t o  f i n d  i t  

r e c o g n i s e d  i n  t h e  p r e a m b l e ;  b u t ,  i n a s m u c h  a s  t h i s  i s  a n  e n a c t m e n t ,  i t  d i f f e r s  i n  n o  

r e s p e c t  f r o m  o t h e r  e n a c t m e n t s ; i t  p r e s c r i b e s  w h a t  i s  p r e s c r i b e d  i n  a  t h o u s a n d  a n d  o n e  

e n a c t m e n t s ,  t h a t  t h e  K i n g ’s  p r o c l a m a t i o n  s h a l l  b e  i n i t i a t e d  b v  s t e p s .  W e  s u b m i t  t h a t  

t h i s  p r e r o g a t i v e  c o u l d  n o t  b e  e n f o r c e d  u n l e s s  a n  A c t  o f  P a r l i a m e n t  w e r e  f i r s t  p a s s e d ,  

a n d  t h e r e  h a s  b e e n  n o  A c t  o f  P a r l i a m e n t  p a s s e d  h e r e  a u t h o r i z i n g  t h e  G o v e r n m e n t  o f

A h  T o y .  G"



the colony to expel or exclude Chinese. Therefore, how could that prerogative be 
enforced ? There must be first a proclamation, and then an indictment. There has 
been no proclamation here that aliens, by virtue of this prerogative, were to leave the 
colony. There has never been any Order in Council or Gazette notice, and, in fact 
the Governor has not been asked to do anything in the matter at all. ’

Mr. Justice Wrenfordsley.—But might not the circumstances of the colony 
render it necessary to resort to an act of State in the interests of public peace and 
public safety ?

D r .  M a d d e n  — T h e  p r e r o g a t i v e  a n d  a n  a c t  o f  S t a t e  a r e  a p a r t ,  i n  m y  o p i n i o n .  

M y  c o n t e n t i o n  i s  t h a t  t h i s  p r e r o g a t i v e  h a s  n e v e r  b e e n  s h o w n  t o  e x i s t ,  a n d  t h a t  n o  

a u t h o r i t y  h a s  b e e n  c i t e d  u p o n  w h i c h  t h e  C o u r t  c o u l d  a c t .  N o t h i n g  t h a t  h a s  f a l l e n  

f r o m  m y  l e a r n e d  f r i e n d  h a s  d i s p l a c e d  m y  p r o p o s i t i o n  t h a t  t h e  p r e r o g a t i v e  u p o n  w h i c h  

h e  i s  r e l y i n g  d o e s  n o t  e x i s t .  I  s u b m i t  t h a t  t h i s  C o u r t  w o u l d  n o t  a f f i r m  i t s  e x i s t e n c e  

u n l e s s  t h e r e  w a s  v e r y  d i s t i n c t  a u t h o r i t y  a d d u c e d  t o  p r o v e  t h a t  s u c h  a  p r e r o g a t i v e  

d o e s  e x i s t ,  b e c a u s e  i t  i s  a n  i n t r u s i o n  o n  t h e  l a w ,  a n d  a n y  s u c h  i n t r u s i o n  m u s t  b e  

n a r r o w l y  w a t c h e d .  A n d  I  v e n t u r e  t o  t h i n k  t h a t  i n  t h i s  c a s e  i t  w i l l  b e  c l o s e l y  w a t c h e d  

b y  t h e  C o u r t ; a n d  a l s o ,  t h a t  u n l e s s  d i s t i n c t  a u t h o r i t y  i s  s h o w n  f o r  t h e  r e c o g n i t i o n  o f  

t h e  p r e r o g a t i v e  w h i c h  i s  c l a i m e d  b y  t h e  d e f e n c e ,  t h e  C o u r t  w i l l  n o t  a f f i r m  i t s  e x i s t e n c e .  

I  a r g u e  t o  t h e  C o u r t  t h a t  t h e  e x p u l s i o n  o f  t h e  J e w s  f r o m  E n g l a n d ,  b y  E d w a r d  I . ,  i n  

t h e  y e a r  1 2 9 0 ,  i s  n o  p r o o f  o f  t h e  e x i s t e n c e  o f  t h e  p r e r o g a t i v e ,  f o r  t h e  r e a s o n s  I  h a v e  

a l r e a d y  a d d u c e d ; b u t  a d m i t t i n g ,  f o r  a r g u m e n t ’s  s a k e ,  t h a t  t h e  p r e r o g a t i v e  e v e r  d i d  

e x i s t ,  i t  m a y  h a v e  b e c o m e  o b s o l e t e ; a n d  a s s u m i n g  t h a t  t h e r e  e v e r  w a s ,  f r o m  t h e  m o s t  

r e m o t e  p e r i o d ,  a n y  e x i s t e n c e  o f  s u c h  a  p r e r o g a t i v e ,  n o t  o n l y  m a y  i t  h a v e  b e c o m e  

o b s o l e t e ,  i f  t h a t  b e  p o s s i b l e ,  b u t  e v e r y t h i n g  i n d i c a t e s ,  I  s u b m i t  w i t h  c o n f i d e n c e ,  t h a t  
i t  h a s  b e c o m e  o b s o l e t e .

The Chief Justice.—But is that possible ? Can a prerogative vested in the 
Crown become obsolete ?

D r .  M a d d e n . — I t  s e e m s  t o  m e  t h a t  i t  c a n ,  a n d  I  m a y  c i t e  o n e  v e r y  r e m a r k a b l e  

i n s t a n c e  i n  s u p p o r t  o f  m y  a r g u m e n t — t h e  c a s e  o f  t h e  a t t e m p t  o f  t h e  C r o w n  t o  m a k e  

S i r  J a m e s  P a r k e ,  w h o  w a s  c r e a t e d  B a r o n  W e n s ! e y d a l e ,  a  l i f e  p e e r ,  a n d  e n t i t l e  h i m  t o  

s i t  a n d  t o  v o t e  i n  t h e  H o u s e  o f  L o r d s ,  b y  v i r t u e  o f  t h e  R o y a l  p r e r o g a t i v e .  I  f i n d  o n  

t h a t  o c c a s i o n  t h e  q u e s t i o n  a s  t o  w h e t h e r  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  c o u l d  b e c o m e  

o b s o l e t e  b y  d e s u e t u d e  w a s  a r g u e d  a n d  d e c i d e d  i n  t h e  H o u s e  o f  L o r d s .  I n  v o l .  I . ,  

u  M a y ’s  C o n s t i t u t i o n a l  H i s t o r y  o f  E n g l a n d , ”  4 t h  e d . ,  p a g e  2 9 5 ,  i t  i s  s t a t e d  B a r o n  P a r k e  

w a s  s e l e c t e d ,  w i t h  o t h e r s ,  t o  b e  m a d e  a  l i f e  p e e r ,  i n  o r d e r  t h a t  t h e  G o v e r n m e n t  o f  t h e  

d a y  m i g h t  s w a m p  t h e  v o t e s  o f  t h e i r  o p p o n e n t s  i n  t h e  H o u s e  o f  L o r d s .  u  M a y ”  s a y s : —

a  C e r t a i n  p r e c e d e n t s  a n d  a u t h o r i t i e s  h a v i n g  b e e n  c i t e d ,  M i n i s t e r s  a d v i s e d  H e r  

u  M a j e s t y ,  b e f o r e  t h e  m e e t i n g  o f  P a r l i a m e n t  i n  1 8 5 6 ,  t o  i s s u e  l e t t e r s  p a t e n t  t o  S i r  

u  J a m e s  P a r k e ,  l a t e l y  a n  e m i n e n t  b a r o n  o f  t h e  C o u r t  o f  E x c h e q u e r ,  c r e a t i n g  h i m  B a r o n  

u  W c n s l e y d a l e  f o r  l i f e .  T h e  l e t t e r s  p a t e n t  w e r e  i s s u e d ; b u t  t h e  p e e r s  l o u d l y  p r o t e s t e d  

“  a g a i n s t  t h e  i n t r u s i o n  o f  a  l i f e - p e e r  t o  s i t  a m o n g s t  t h e  h e r e d i t a r y  n o b l e s  o f  t h e  r e a l m .  

“  A n  u n t i m e l y  f i t  o f  t h e  g o u t  d i s a b l e d  L o r d  W e n s l e y d a l e  f r o m  p r e s e n t i n g  h i m s e l f ,  w i t h  

u  h i s  w r i t  o f  s u m m o n s ,  o n  t h e  f i r s t  d a y  o f  t h e  s e s s i o n ; a n d  o n  t h e  s e v e n t h  d a y  o f  F e b -  

“  r u a r y ,  L o r d  L y n d l m r s t  p r o p o s e d ,  i n  a  m a s t e r l y  s p e e c h ,  t o  r e f e r  h i s  e x c e p t i o n a l  p a t e n t  

44 t o  t h e  C o m m i t t e e  o f  P r i v i l e g e s .

u  T h r o u g h o u t  t h e  l e a r n e d  d e b a t e  w h i c h  f o l l o w e d ,  t h e  a b s t r a c t  p r e r o g a t i v e  o f  

u  t h e  C r o w n  t o  c r e a t e  a  l i f e - p e e r a g e  w a s  s c a r c e l y  q u e s t i o n e d ; b u t  i t  w a s  d e n i e d  t h a t  

“  s u c h  a  p e e r a g e  c o n f e r r e d  a n y  r i g h t  t o  s i t  i n  P a r l i a m e n t .  I t  w a s  t r e a t e d  a s  a  m e r e  

44 t i t l e  o f  h o n o r ,  g i v i n g  r a n k  a n d  p r e c e d e n c e  t o  i t s  p o s s e s s o r ,  b u t  n o t  a  p l a c e  i n  a n  

44 h e r e d i t a r y  l e g i s l a t i v e  c h a m b e r .  T h e  p r e c e d e n t s  a n d  a u t h o r i t i e s  i n  s u p p o r t  o f  l i f e -  

44p e e r a g e s  w e r e  e x p o s e d  t o  a  s e a r c h i n g  c r i t i c i s m ,  w h i c h  f a i l e d ,  h o w e v e r ,  t o  s h a k e  t h e  

u  p o s i t i o n  t h a t  t h e  C r o w n  h a d ,  i n  f o r m e r  t i m e s ,  i n t r o d u c e d  l i f e - p e e r s  t o  s i t  i n  t h e  H o u s e  

u  o f  L o r d s .  B u t  i t  w a s  a d m i t t e d  o n  a l l  s i d e s  t h a t  n o  s u c h  c a s e  h a d  o c c u r r e d  f o r  

“  u p w a r d s  o f  f o u r  h u n d r e d  y e a r s .  H e n c e  a r o s e  a  m o s t  d i f f i c u l t  q u e s t i o n  o f  c o n s t i t u 

t i o n a l  l a w .  H a d  t h e  a n c i e n t  p r e r o g a t i v e  o f  t h e  C r o w n  b e e n  l o s t  b y  d e s u e t u d e ;  o r  

u  c o u l d  i t  b e  e x e r c i s e d ,  i f  t h e  Q u e e n  t h o u g h t  t o  r e v i v e  i t  ?  T h e  M i n i s t e r s ,  r e l y i n g  

u  o n  t h e  m a x i m ,  4 nullum tempus occurrit regij  a r g u e d  t h a t  t h e r e  c o u l d  b e  n o  l o s s  o f  

44 p r e r o g a t i v e  b y  l a p s e  o f  t i m e .  B u t  t h e i r  o p p o n e n t s  f o r c i b l y  c o n t e n d e d  t h a t  t h e  

44 C r o w n  c o u l d  n o t  a l t e r  t h e  s e t t l e d  c o n s t i t u t i o n  o f  t h e  r e a l m .  I n  a n c i e n t  t i m e s ,  b e f o r e  

“  t h e  i n s t i t u t i o n s  o f  t h e  c o u n t r y  h a d  b e e n  e s t a b l i s h e d  b y  l a w r a n d  u s a g e ,  t h e  C r o w n  

“ h a d  w i t h h e l d  w r i t s  o f  s u m m o n s  f r o m  p e e r s  w h o  w e r e  u n q u e s t i o n a b l y  e n t i t l e d  b y  

u  i n h e r i t a n c e  t o  s i t  i n  P a r l i a m e n t ;  t h e  C r o w n  h a d  d i s f r a n c h i s e d  a n c i e n t  b o r o u g h s  b y
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“  p r e r o g a t i v e ,  a n d  h a d  e n f r a n c h i s e d  n e w  b o r o u g h s  b y  R o y a l  c h a r t e r .  W h a t  w o u l d  n o w  

“  b e  s a i d  o f  s u c h  a n  e x e r c i s e  o f  t h e  p r e r o g a t i v e  ? B y  c o n s t i t u t i o n a l  u s a g e ,  h a v i n g  t h e  

f o r c e  o f  l a w , t h e  H o u s e  o f  L o r d s  h a d  b e e n  f o r  c e n t u r i e s  a  c h a m b e r  c o n s i s t i n g  o f  

“  h e r e d i t a r y  c o u n c i l l o r s  o f  t h e  C r o w n ,  w h i l e  t h e  H o u s e  o f  C o m m o n s  h a d  b e e n  e l e c t e d  

“  b y  t h e  s u f f r a g e s  o f  l e g a l l y - q u a l i f i e d  e l e c t o r s .  T h e  C r o w n  c o u l d  n o  m o r e  c h a n g e  t h e  

“  c o n s t i t u t i o n  o f  t h e  H o u s e  o f  L o r d s ,  b y  a d m i t t i n g  a  l i f e - p e e r  t o  a  s e a t  i n  P a r l i a m e n t ,  

“  t h a n  i t  c o u l d  c h a n g e  t h e  r e p r e s e n t a t i o n  o f  t h e  p e o p l e  b y  i s s u i n g  w r i t s  t o  B i r k e n h e a d  

“  a n d  S t a l e y b r i d g e ,  o r  b y  l o w e r i n g  t h e  f r a n c h i s e  o f  e l e c t o r s .

“  P a s s i n g  b e y o n d  t h e  l e g a l  r i g h t s  o f  t h e  C r o w n ,  t h e  o p p o n e n t s  o f  l i f e - p e e r a g e s  

“  d i l a t e d  u p o n  t h e  h a z a r d o u s  c o n s e q u e n c e s  o f  a d m i t t i n g  t h i s  n e w  c l a s s  o f  p e e r s .  W a s  

“ i t  p r o b a b l e  t h a t  s u c h  p e e r a g e s  w o u l d  b e  c o n f i n e d  t o  L a w  L o r d s ?  I f  o n c e  r e c o g n i s e d ,  

“  w o u l d  t h e y  n o t  b e  e x t e n d e d  t o  a l l  p e r s o n s  w h o m  t h e  M i n i s t e r s  o f  t h e  d a y  m i g h t  

“ t h i n k  i t  c o n v e n i e n t  t o  o b t r u d e  u p o n  t h e  H o u s e  o f  L o r d s ?  M i g h t  n o t  t h e  h e r e d i t a r y  

“ p e e r s  b e  s u d d e n l y  o v e r p o w e r e d  b y  c r e a t u r e s  o f  t h e  E x e c u t i v e  G o v e r n m e n t — n o t  

“  e n n o b l e d  o n  a c c o u n t  o f  t h e i r  p u b l i c  s e r v i c e s ,  o r  o t h e r  c l a i m s  t o  t h e  f a v o u r  o f  t h e  

“  C r o w n ,  b u t  a p p o i n t e d  a s  n o m i n e e s  o f  M i n i s t e r s ,  a n d  r e a d y  t o  d o  t h e i r  b i d d i n g ?  N a y ,  

“  m i g h t  n o t  t h e  C r o w n  b e  h e r e a f t e r  a d v i s e d  t o  d i s c o n t i n u e  t h e  g r a n t  o f  h e r e d i t a r y  

“  p e e r a g e s  a l t o g e t h e r ,  a n d  g r a d u a l l y  c h a n g e  t h e  c o n s t i t u t i o n  o f  t h e  H o u s e  o f  L o r d s  

“ f r o m  a n  h e r e d i t a r y  a s s e m b l y  t o  a  d e p e n d e n t  s e n a t e ,  n o m i n a t e d  f o r  l i f e  o n l y ?  N o r  

“  w e r e  t h e r e  w a n t i n g  e l o q u e n t  r e f l e c t i o n s  u p o n  t h e  f u t u r e  d e g r a d a t i o n  o f  d i s t i n g u i s h e d  

“  m e n ,  w h o s e  s e r v i c e s  w o u l d  b e  r e w a r d e d  b y  l i f e - p e e r a g e s  i n s t e a d  o f  t h o s e  c h e r i s h e d  

“  h o n o r s  w h i c h  o t h e r  m e n — n o t  m o r e  w o r t h y  t h a n  t h e m s e l v e s — h a d  e n j o y e d  t h e  

“  p r i v i l e g e  o f  t r a n s m i t t i n g  t o  t h e i r  c h i l d r e n .  S i t t i n g  a s  a n  i n f e r i o r  c a s t e  a m o n g  t h o s e  

“  w h o m  t h e y  c o u l d  n o t  c a l l  t h e i r  p e e r s ,  t h e y  w o u l d  h a v e  r e a s o n  t o  d e p l o r e  a  n e e d l e s s  

“  i n n o v a t i o n ,  w h i c h  h a d  d e n i e d  t h e m  h o n o r s  t o  w h i c h  t h e i r  m e r i t s  j u s t l y  e n t i t l e d  t h e m  

“  t o  a s p i r e .

“  S u c h  w e r e  t h e  a r g u m e n t s  b y  w h i c h  L o r d  W e n s l e y d a l e ’s  p a t e n t  w a s  a s s a i l e d .  

“ T h e y  w e r e  a b l y  c o m b a t e d  b y  M i n i s t e r s ; a n d  i t  w a s  e v e n  c o n t e n d e d  t h a t ,  w i t h o u t  a  

“ r e f e r e n c e  f r o m  t h e  C r o w n ,  t h e  L o r d s  h a d  n o  a u t h o r i t y  t o  a d j u d i c a t e  u p o n  t h e  r i g h t  

“  o f  a  p e e r  t o  s i t  a n d  v o t e  i n  t h e i r  H o u s e ; b u t ,  o n  a  d i v i s i o n ,  t h e  p a t e n t  w a s  r e f e r r e d  

“ t o  t h e  C o m m i t t e e  o f  P r i v i l e g e s  b y  a  m a j o r i t y  o f  t h i r t y - t h r e e .  A f t e r  a n  i n q u i r y  i n t o  

“ p r e c e d e n t s ,  a n d  m o r e  l e a r n e d  a n d  i n g e n i o u s  d e b a t e s ,  t h e  c o m m i t t e e  r e p o r t e d ,  a n d  

“  t h e  H o u s e  a g r e e d ,  6 t h a t  n e i t h e r  t h e  l e t t e r s  p a t e n t ,  n o r  t h e  l e t t e r s  p a t e n t  w i t h  t h e  

“  u s u a l  w r i t  o f  s u m m o n s  i s s u e d  i n  p u r s u a n c e  t h e r e o f ,  c a n  e n t i t l e  t h e  g r a n t e e  t o  s i t  a n d  

“  v o t e  i n  P a r l i a m e n t . ’ ”
T h a t  i s  t h e  d e c i s i o n  o f  t h e  H o u s e  o f  L o r d s ,  t h a t  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  

m a y  b e c o m e  o b s o l e t e  b y  d e s u e t u d e .  I t  w a s  a d m i t t e d  t h a t  i n  a n c i e n t  t i m e s  t h e  C r o w n  

h a d  e x e r c i s e d  t h e  p o w e r  t o  a p p o i n t  l i f e - p e e r s ,  a n d  t h a t  l i f e - p e e r s  s o  a p p o i n t e d  m i g h t  

s i t  a n d  v o t e  i n  t h e  H o u s e  o f  L o r d s ,  b u t  i t  w a s  d e c i d e d  t h a t ,  a s  t h e  p o w e r  h a d  n o t  b e e n  

e x e r c i s e d  f o r  a  p e r i o d  o f  4 0 0  y e a r s ,  i t  h a d  b e c o m e  o b s o l e t e  b y  d e s u e t u d e .  T h e  n e x t  

p o i n t  m y  l e a r n e d  f r i e n d  a r g u e d  u p o n  w a s ,  t h a t  t h e  p r e r o g a t i v e  i s  v e s t e d  i n  t h e  

S o v e r e i g n .  N o w ,  o n  t h a t  p o i n t ,  w e  a r e  a t  o n e ,  I  a m  h a p p y  t o  s a y ; a n d  I  t h i n k  I  m a y  

g o  f u r t h e r ,  a n d  s h o w  t h a t  n o t  o n l y  i s  t h e  p r e r o g a t i v e  v e s t e d  i n  t h e  S o v e r e i g n ,  b u t  a l s o  

t h a t  i t  i s  t o  b e  e x e r c i s e d  o n l y  b y  t h e  S o v e r e i g n .  I n  o r d e r  t h a t  w e  m a y  b e  b e t t e r  a b l e  

t o  d e a l  w i t h  t h e  w o r d  “  p r e r o g a t i v e , ”  i t  m a y  b e  w e l l  t o  l o o k  a t  t h e  d e f i n i t i o n  o f  i t  

w h i c h  i s  g i v e n  b y  C h i t t y  o n  p a g e  4  o f  t h e  “ T h e  P r e r o g a t i v e  o f  t h e  C r o w n . ”  C h i t t y  

s a y s :—
“  B y  t h e  w o r d  ‘ p r e r o g a t i v e , ’ w e  u s u a l l y  u n d e r s t a n d , ”  o b s e r v e s  S i r  W m .  B l a c k -  

s t o n e ,  “  t h a t  s p e c i a l  p r e - e m i n e n c e  w h i c h  t h e  K i n g  h a t h  o v e r  a n d  a b o v e  a l l  o t h e r  p e r s o n s ,  

“ a n d  o u t  o f  t h e  o r d i n a r y  c o u r s e  o f  t h e  c o m m o n  l a w ,  i n  r i g h t  o f  h i s  R o y a l  d i g n i t y .  I t  

“  s i g n i f i e s  i n  i t s  e t y m o l o g y  ( f r o m  prce a n d  rogo)  s o m e t h i n g  t h a t  i s  r e q u i r e d  o r  d e m a n d e d  

“  b e f o r e  o r  i n  p r e f e r e n c e  t o  a l l  o t h e r s .  A n d  h e n c e  i t  f o l l o w s  t h a t  i t  m u s t  b e  i n  i t s  

“  n a t u r e  s i n g u l a r  a n d  e c c e n t r i c a l ; t h a t  i t  c a n  o n l y  b e  a p p l i e d  t o  t h o s e  r i g h t s  a n d  

“  c a p a c i t i e s  w h i c h  t h e  K i n g  e n j o y s  a l o n e ,  i n  c o n t r a d i s t i n c t i o n  t o  o t h e r s ,  a n d  n o t  t o  

“  t h o s e  w h i c h  h e  e n j o y s  i n  c o m m o n  w i t h  a n y  o f  h i s  s u b j e c t s ; f o r  i f  o n c e  a n y  o n e  

“  p r e r o g a t i v e  o f  t h e  C r o w n  c o u l d  b e  h e l d  i n  c o m m o n  w i t h  t h e  s u b j e c t ,  i t  w o u l d  c e a s e  

“  t o  b e  p r e r o g a t i v e  a n y  l o n g e r .  A n d  t h e r e f o r e  F i n c h  l a y s  i t  c l o w n  a s  a  m a x i m ,  t  l a t  t i e  

“  p r e r o g a t i v e  i s  t h a t  l a w  i n  t h e  c a s e  o f  t h e  K i n g  w h i c h  i s  l a w  i n  n o  c a s e  o f  t h e  s u b j e c  .

A n d  a g a i n ,  a t  p a g e  9, h e  w r i t e s : —  .
“ I n  c o n s i d e r i n g  who, in legal contemplation, is entitled to exercise the prcroga 

“  tives, i t  w i l l  n a t u r a l l y  b e  o u r  f i r s t  i n q u i r y  i n  w h o m  t h e  C r o w n  i s  c o n s t i t u t i o n a l l y
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“  v e s t e d .  I t  i s  u n n e c e s s a r y  t o  r e m a r k  t h a t  b y  t h e  K i n g  a l o n e  c a n  p r e r o g a t i v e s  b e  
“  e x e r c i s e d . ”

M y  l e a r n e d  f r i e n d  r e f e r r e d  t o  t h e  c a s e  o f  M .  C h e v a l i e r ,  w h o  w a s  F r e n c h  

a m b a s s a d o r  i n  L o n d o n ,  a n d  w h o  w a s  o r d e r e d  b y  n o t i c e  f r o m  t h e  E x e c u t i v e  G o v e r n 

m e n t  o f  t h e  d a y  t o  l e a v e  E n g l a n d  u p o n  h i s  n a t i o n  g e t t i n g  i n t o  o n e  o f  t h e s e  

i n t e r m i t t e n t  d i s t u r b a n c e s  o r  m i s u n d e r s t a n d i n g s  w h i c h  t h e n  s o  f r e q u e n t l y  o c c u r r e d .  

N o w ,  t h e r e  i s  a  m a r k e d  a n d  m o s t  i m p o r t a n t  d i s t i n c t i o n  b e t w e e n  t h e  a m b a s s a d o r  

o f  a  f o r e i g n  n a t i o n  a n d  a n  o r d i n a r y  f o r e i g n e r .  M y  l e a r n e d  f r i e n d ,  M r  S m y t h ,  

a r g u e d  t h a t  a n  a m b a s s a d o r  i s  o r d e r e d  f r o m  E n g l a n d  b y  v i r t u e  o f  t h e  p r e r o g a t i v e ; 

b u t  I  d e s i r e  t o  p o i n t  o u t  t h a t ,  i n  t h e  f i c t i o n  o f  l a w ,  a n  a m b a s s a d o r  a n d  a l l  t h a t  

a p p e r t a i n s  t o  h i m  a r e  e x t r a - t e r r i t o r i a l . H i s  h o u s e ,  w i t h  t h e  f l a g  o f  h i s  n a t i o n  a b o v e  i t ,  

i s ,  i n  t h e  e y e  o f  t h e  l a w ,  a  p a r t  o f  t h e  t e r r i t o r y  o f  h i s  o w n  c o u n t r y ,  a n d  h e  h i m s e l f  

n e v e r  p r o f e s s e s  t o  b e  a  s u b j e c t  o f  t h e  f o r e i g n  c o u n t r y  i n  w h i c h  h e  r e s i d e s .  E v e n  h i s  

c h i l d r e n  w h o  a r e  b o r n  i n  t h e  f o r e i g n  l a n d  a r e  r e g a r d e d  a s  n a t u r a l - b o r n  s u b j e c t s  o f  h i s  

S o v e r e i g n .  T h a t  i s  s h o w n  d i s t i n c t l y  i n  W h e a t o n ’s  “  E l e m e n t s  o f  I n t e r n a t i o n a l  L a w , ”  

p a g e  3 9 2  :—

“  F r o m  t h e  m o m e n t  a  p u b l i c  M i n i s t e r  e n t e r s  t h e  t e r r i t o r y  o f  t h e  S t a t e  t o  w h i c h  

“  h e  i s  s e n t ,  d u r i n g  t h e  t i m e  o f  h i s  r e s i d e n c e ,  u n t i l  h e  l e a v e s  t h e  c o u n t r y ,  h e  i s  e n t i t l e d  

“  t o  a n  e n t i r e  e x e m p t i o n  f r o m  t h e  l o c a l  j u r i s d i c t i o n ,  b o t h  c i v i l  a n d  c r i m i n a l .  K e p r e -  

“  s e n t i n g  t h e  r i g h t s ,  i n t e r e s t s ,  a n d  d i g n i t y  o f  t h e  S o v e r e i g n  o r  S t a t e  b y  w h o m  h e  i s  

u  d e l e g a t e d ,  h i s  p e r s o n  i s  s a c r e d  a n d  i n v i o l a b l e .  T o  g i v e  a  m o r e  l i v e l y  i d e a  o f  t h i s  

“  c o m p l e t e  e x e m p t i o n  f r o m  t h e  l o c a l  j u r i s d i c t i o n ,  t h e  f i c t i o n  o f  e x t r a - t e r r i t o r i a l i t y  h a s  

“  b e e n  i n v e n t e d ,  b y  w h i c h  t h e  M i n i s t e r ,  t h o u g h  a c t u a l l y  i n  a  f o r e i g n  c o u n t r y ,  i s  

“  s u p p o s e d  s t i l l  t o  r e m a i n  w i t h i n  t h e  t e r r i t o r y  o f  h i s  o w n  S o v e r e i g n .  F i e  c o n t i n u e s  

“  s t i l l  s u b j e c t  t o  t h e  l a w s  o f  h i s  o w n  c o u n t r y ,  w h i c h  g o v e r n  h i s  p e r s o n a l  s t a t u s  a n d  

“  r i g h t s  o f  p r o p e r t y ,  w h e t h e r  d e r i v e d  f r o m  c o n t r a c t ,  i n h e r i t a n c e ,  o r  t e s t a m e n t .  H i s  

9  c h i l d r e n  b o r n  a b r o a d  a r e  c o n s i d e r e d  a s  n a t i v e s .  T h i s  e x e m p t i o n  f r o m  t h e  l o c a l  l a w s  

“  a n d  j u r i s d i c t i o n  i s  f o u n d e d  u p o n  m u t u a l  u t i l i t y ,  g r o w i n g  o u t  o f  t h e  n e c e s s i t y  t h a t  

“  p u b l i c  M i n i s t e r s  s h o u l d  b e  e n t i r e l y  i n d e p e n d e n t  o f  t h e  l o c a l  a u t h o r i t y ,  i n  o r d e r  t o  

“  f u l f i l  t h e  d u t i e s  o f  t h e i r  m i s s i o n .  T h e  a c t  o f  s e n d i n g  t h e  M i n i s t e r  o n  t h e  o n e  h a n d ,  

“  a n d  o f  r e c e i v i n g  h i m  o n  t h e  o t h e r ,  a m o u n t s  t o  a  t a c i t  c o m p a c t  b e t w e e n  t h e  t w o  S t a t e s  

“  t h a t  h e  s h a l l  b e  s u b j e c t  o n l y  t o  t h e  a u t h o r i t y  o f  h i s  o w n  n a t i o n . ”

u  T h e  p a s s p o r t s  o r  s a f e - c o n d u c t  g r a n t e d  b y  h i s  o w n  G o v e r n m e n t  i n  t i m e  o f  

“  p e a c e ,  o r  b y  t h e  G o v e r n m e n t  t o  w h i c h  h e  i s  s e n t  i n  t i m e  o f  w a r ,  a r e  s u f f i c i e n t  

“  e v i d e n c e  o f  h i s  p u b l i c  c h a r a c t e r  f o r  t h i s  p u r p o s e . ”

“  T h i s  i m m u n i t y  e x t e n d s  n o t  o n l y  t o  t h e  p e r s o n  o f  t h e  M i n i s t e r ,  b u t  t o  h i s  

“  f a m i l y  a n d  s u i t e ,  s e c r e t a r i e s  o f  l e g a t i o n  a n d  o t h e r  s e c r e t a r i e s ,  h i s  s e r v a n t s ,  m o v a b l e  

u  e f f e c t s ,  a n d  t h e  h o u s e  i n  w h i c h  h e  r e s i d e s . ”

T h e  m i s s i o n  o f  a  f o r e i g n  M i n i s t e r ,  r e s i d e n t  a t  a  f o r e i g n  c o u r t ,  m a y  b e  t e r m i 

n a t e d  i n  v a r i o u s  w a y s ,  a n d ,  a m o n g s t  o t h e r s ,  W h e a t o n  m e n t i o n s ,  a t  p a g e  4 3 7 ,  t h a t  i t  

m a y  b e  t e r m i n a t e d - —

“  W h e n ,  o n  a c c o u n t  o f  t h e  M i n i s t e r ’s  m i s c o n d u c t  o r  t h e  m e a s u r e s  o f  h i s  

“  G o v e r n m e n t ,  t h e  c o u r t  a t  w h i c h  h e  r e s i d e s  t h i n k s  f i t  t o  s e n d  h i m  a w a y  w i t h o u t  
u  w7a i t i n g  f o r  h i s  r e c a l l . ”

T h e n  v 7e  c o m e  t o  a  b r a n c h  o f  t h e  c a s e  i n  w h i c h  m y  l e a r n e d  f r i e n d  a s k s  t h i s  

q u e s t i o n — “ D o  t h e  C h i n e s e  A c t s  ( a n d  t h e  A l i e n s  A c t s  t o o ,  I  w o u l d  s a y )  a b r o g a t e  o r  

d i m i n i s h  t h e  p r e r o g a t i v e ? ”  M y  f r i e n d  a n s w re r s  “ N o , ”  b e c a u s e  t h e  C r o w n  h a s  n o t  

e x p r e s s l y  g i v e n  u p  t h e  p r e r o g a t i v e  t h e r e b y .  T h i s  i s  c o m i n g  b a c k  s o m e w d i a t  t o  t h e  

s t a t e m e n t  I  m a d e  t o  t h e  C o u r t  i n  o p e n i n g  t h a t  t h e  e n a c t m e n t  o f  t h e s e  A c t s  a n d  t h e  

a s s e n t  t h e r e t o  b y  t h e  C r o w n  a r e  n e c e s s a r i l y  a n  a b r o g a t i o n  pro tanto o f  t h a t  p r e r o g a 

t i v e ,  i f  i t  e x i s t e d ,  w h i c h  I  d e n y .  W h a t  d o e s  t h e  Q u e e n ’s  a s s e n t  t o  t h e s e  A c t s  

m e a n ?  I t  m e a n s  t h a t  t h e  Q u e e n  s a y s  i n  e f f e c t  ? — “ I  a s s e n t  t o  a n  A c t  w h i c h  p r o -  

“  v i d e s  t h a t  a l i e n s  m a y  c o m e  t o  t h i s  p a r t  o f  m y  d o m i n i o n s ,  m a y  h a v e  a l l  t h e  p r i v i l e g e s  

“  o f  m y  s u b j e c t s ,  w i t h  c e r t a i n  e x e m p t i o n s , ”  a n d  t h e n ,  h a v i n g  s a i d  s o  m u c h ,  a n d  p r o 

c l a i m e d  i t  t o  t h e  w o r l d  i n  t h e  s h a p e  o f  a n  A c t ,  m y  l e a r n e d  f r i e n d  w o u l d  h a v e  H e r  

M a j e s t y  t u r n  u p o n  t h e s e  C h i n e s e  i m m i g r a n t s ,  w h e n  t h e y  a r r i v e  h e r e ,  a n d  s a y —  

“  A l t h o u g h  I  h a v e  g r a n t e d  y o u  t h i s  p r i v i l e g e  b y  A c t  o f  P a r l i a m e n t ,  1 w i l l  n o t  l e t  

“ y o u  e n t e r  t h e  c o u n t r y ,  a n d ,  i f  i t  p l e a s e s  m e  s o  t o  d o ,  I  w i l l  t u r n  o u t  a l l  t h e  

K C h i n e s e  w h o  a r e  a l r e a d y  h e r e ,  a t  a  m o m e n t ’s  n o t i c e . ” . W o u l d  t h a t  b e  c o n s i s t e n t  w i t h  

o u r  n o t i o n  o f  t h e  e f f e c t  o f  a n  A c t  o f  P a r l i a m e n t  ?  W m i l d  i t  n o t  r a t h e r  b e  i n  d i r e c t  

c o n t r a d i c t i o n  t o  t h e A c t  o f  P a r l i a m e n t  ?



Mr. J u stice  W illia m s.— D o y o u  conten d  th at the effect of th e  A lien s A c ts  in
E n g l a n d  w a s  t o  d o  a w a y  w i t h  t h e  R o y a l  p r e r o g a t i v e  ?

D r .  M a d d e n . — T o  l i m i t  i t  pro tanto.
M r .  J u s t i c e  W i l l i a m s . — A n d  i n  t h a t  r e s p e c t  c lo  y o u  p l a c e  t h e  A l i e n s  A c t s  o f

t h i s  c o l o n y  o n  t h e  s a m e  f o o t i n g  a s  t h e  A l i e n s  A c t s  o f  E n g l a n d ?

D i . M a d d e n . -  O h ,  c e r t a i n l y  ; I  t h i n k  t h a t  b o t h  l i m i t  t h e  R o y a l  p r e r o g a t i v e  i n

s o  f a r  a s  t h e y  a r e  i n c o n s i s t e n t  w i t h  t h e  p r e r o g a t i v e .  T h e  Q u e e n  m u s t  h a v e  b e e n

c o n s c i o u s  o f  t h e  f a c t  t h a t ,  i n  a s s e n t i n g  t o  t h e  A c t  o f  P a r l i a m e n t  i n t e n d e d  t o  r e g u l a t e  

t h e  i m m i g r a t i o n  o f  C h i n e s e ,  s h e  w a s  u n d e r t a k i n g  n o t  t o  d r i v e  t h e  C h i n e s e  o u t  o f  t h e  

c o u n t r y  a t  a  m o m e n t ’s  n o t i c e ,  b e c a u s e  d o i n g  t h a t  w o u l d  b e  p r a c t i c a l l y  r e p e a l i n g  a n  
A c t  o f  P a r l i a m e n t ,  w h i c h  i s  b e y o n d  t h e  p o w e r  o f  t h e  S o v e r e i g n .

M r .  J u s t i c e  W i l l i a m s . — I n  t h e  E n g l i s h  A c t  3 3  V i c t o r i a ,  c h a p .  1 4 ,  a n  A c t  t o  

a m e n d  t h e  l a w  r e l a t i n g  t o  t h e  l e g a l  c o n d i t i o n  o f  a l i e n s  a n d  B r i t i s h  s u b j e c t s ,  s e c t i o n  
1 6  p r o v i d e s :—

“  A l l  l a w s  s t a t u t e s  a n d  o r d i n a n c e s  w h i c h  m a y  b e  d u l y  m a d e  b y  t h e  L e g i s l a t u r e  

“  o f  a n y  B r i t i s h  p o s s e s s i o n  f o r  i m p a r t i n g  t o  a n y  p e r s o n  t h e  p r i v i l e g e s  o r  a n y  o f  t h e  

“ p r i v i l e g e s  o f  n a t u r a l i z a t i o n  t o  b e  e n j o y e d  b y  s u c h  p e r s o n  w i t h i n  t h e  l i m i t s  o f  s u c h  

“  p o s s e s s i o n  s h a l l  w i t h i n  s u c h  l i m i t s  h a v e  t h e  a u t h o r i t y  o f  l a w ,  b u t  s h a l l  b e  s u b j e c t  

“ t o  b e  c o n f i r m e d  o r  d i s a l l o w e d  b y  H e r  M a j e s t y  i n  t h e  s a m e  m a n n e r  a n d  s u b j e c t  t o  t h e  

u  s a m e  r u l e s  i n  a n d  s u b j e c t  t o  w h i c h  H e r  M a j e s t y  h a s  p o w e r  t o  c o n f i r m  o r  d i s a l l o w  

“  a n y  o t h e r  l a w s  s t a t u t e s  o r  o r d i n a n c e s  i n  t h a t  p o s s e s s i o n . ”

D r .  M a d d e n . — I  p r o p o s e  t o  c a l l  y o u r  P l o n o r s ’ a t t e n t i o n  t o  t h a t  i n  a n o t h e r  

a s p e c t  p r e s e n t l y ,  w h e n  I  c o m e  t o  t h e  p o w e r s  o f  M i n i s t e r s  h e r e .  A t  p r e s e n t ,  I  m a i n t a i n  

t h a t ,  i n  s o  f a r  a s  t h e s e  A c t s  o f  P a r l i a m e n t — t h e  A l i e n s  A c t  a n d  t h e  C h i n e s e  I m m i 

g r a t i o n  A c t — a r e  i n c o n s i s t e n t  w i t h  t h e  h o n o r a b l e  e x e r c i s e  o f  t h e  p r e r o g a t i v e ,  t h e y  a r e  

a n  a b r o g a t i o n ,  pro tanto, o f  t h a t  p r e r o g a t i v e .  T h e  Q u e e n  i s  t h e  f o u n t  o f  h o n o r ,  a n d  

s h e  i s  n o t  s u p p o s e d  t o  e x e r c i s e  t h e  p r e r o g a t i v e  o t h e r w i s e  t h a n  j u s t l y  a n d  h o n o r a b l y .  

S h e  s a y s ,  i n  a s s e n t i n g  t o  t h e  C h i n e s e  I m m i g r a t i o n  A c t ,  “  Y o u  C h i n e s e  m a y  c o m e  i n t o  

“  m y  d o m i n i o n s  i n  V i c t o r i a  u n d e r  a l l  t h e  p r i v i l e g e s  o f  t h a t  S t a t u t e ,  a n d  I  u n d e r t a k e  n o t  

“  t o  e x e r c i s e  m y  p r e r o g a t i v e  i n  s o  f a r  a s  i t s  e x e r c i s e  w o u l d  b e  i n c o n s i s t e n t  w i t h  t h a t  A c t . ”  

A  C h i n a m a n  w i t h  o n l y  a  s i x p e n c e  i n  h i s  p o c k e t  i s  n o t  d i f f e r e n t  i n  t h e  e y e  o f  t h e  l a w  

f r o m  t h e  a l i e n  w h o  h a s  a c c u m u l a t e d  p r o p e r t y  i n  t h e  c o l o n y  b y  v i r t u e  o f  t h a t  S t a t u t e .  

H e  i s  e n t i t l e d  t o  h a v e  a l l  t h e  a d v a n t a g e s  o f  t h e  A c t .  O n  t h e  t h i r d  d i v i s i o n  o f  m y  

l e a r n e d  f H e n d ’s  a r g u m e n t ,  w e  a r e  w i d e l y  a p a r t .  M y  l e a r n e d  f r i e n d  a r g u e d  t h a t  t h e  

Q u e e n  p e r s o n a l l y  c a n n o t  e x e r c i s e  a n y  p r e r o g a t i v e .  N o w ,  a s  t o  t h a t  q u e s t i o n ,  w e  s t a r t  

w i t h  t h i s  g r e a t  a u t h o r i t y  o f  C h i t t y ,  w h o  i s  u n d o u b t e d l y  a  g r e a t  a u t h o r i t y  o n  a l l  l e g a l  

m a t t e r s .  C h i t t y  a r g u e s  t h a t  t h e  p r e r o g a t i v e  i s  v e s t e d  i n  t h e  S o v e r e i g n ,  a n d  i f  t h a t  i s  

u n d i s p u t e d ,  t h e  p r e r o g a t i v e  c a n  o n l y  b e  e x e r c i s e d  b y  t h e  S o v e r e i g n .  M y  l e a r n e d  

f r i e n d  s a y s  t h e  Q u e e n  h e r s e l f ,  p e r s o n a l l y ,  c a n n o t  e x e r c i s e  a n y  p r e r o g a t i v e ; b u t ,  i n  

c o m i n g  t o  t h a t  c o n c l u s i o n ,  m y  l e a r n e d  f r i e n d  c o n f u s e s  t w o  t h i n g s  w h i c h  i t  i s  o f  c o n s i 

d e r a b l e  i m p o r t a n c e  t o  k e e p  a p a r t — h e  c o n f u s e s  t h e  d e t e r m i n a t i o n ,  t h e  w i l l  o f  t h e  

S o v e r e i g n  w i t h  t h e  E x e c u t i v e  h a n d  t h a t  g i v e s  e f f e c t  t o  t h a t  d e t e r m i n a t i o n .  I  a d m i t  

a t  o n c e  t h a t ,  i n  n o  p a r t  o f  t h e  d o m i n i o n s  o f  o u r  Q u e e n ,  g o v e r n e d  b y  o u r  C o n s t i t u t i o n ,  

c a n  t h e  Q u e e n ’s  h a n d  e x e r c i s e  a n y  a c t .  A n d  f o r  t h e s e  r e a s o n s : F i r s t ,  t h e r e  i s  t h e

t h e o r y  t h a t  t h e  Q u e e n  i s  n o t  r e s p o n s i b l e  f o r  a n y t h i n g  d o n e  b y  h e r  o r  i n  h e r  n a m e ; 

h e r  s e r v a n t  a l o n e  i s  r e s p o n s i b l e .  S e c o n d l y ,  a l t h o u g h  t h e  h a n d  t h a t  e x e r c i s e s  t h e  

p r e r o g a t i v e  i s  n o t  t h e  h a n d  o f  t h e  Q u e e n ,  b u t  t h e  h a n d  o f  h e r  s e r v a n t ,  t h e  Q u e e n  i n  

a l l  c a s e s  i s  t o  h a v e  a  v o i c e  i n  t h e  d e t e r m i n a t i o n  o f  w h a t  i s  t o  b e  d o n e .  T h e  Q u e e n  i s  

t o  h a v e  t h e  a d v i c e  o f  h e r  r e s p o n s i b l e  M i n i s t e r s ; t h e y  i n f o r m  h e r  m i n d ,  b u t  t h e y  d o  

n o t  s u p e r s e d e  h e r ;  t h e y  a r e  h e r  h a n d s  t o  e x e c u t e  h e r  w i l l ,  b u t  h e r  w i l l  m u s t  o p e r a t e  

i n  d e t e r m i n i n g  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e .

M r .  J u s t i c e  W i l l i a m s . — W h e n  t h e  r e s p o n s i b l e  a d v i s e r s  o f  t h e  Q u e e n  a r e  c r e a t e d ,  

d o e s  n o t  s h e  c l o t h e  t h e m  w i t h  a u t h o r i t y  t o  e x e r c i s e  t h e s e  A c t s  i n  h e r  b e h a l f  u n t i l  s h e  

c o u n t e r m a n d s  t h a t  a u t h o r i t y ?
D r . :  M a d d e n . — N o ,  y o u r  H o n o r ,  I  t h i n k  c l e a r l y  n o t ;  t h e  v e r y  n o m i n a t i o n  o f  

t h e  M i n i s t e r s  t h e m s e l v e s  s h o w s  t h a t  t h a t  i s  n o t  s o .  T h e y  a r e  n o t  h e r  a g e n t s ,  a n d  

t h e y  a r e  n o t  s h a c k l e d ;  t h e y  a r e  h e r  r e s p o n s i b l e  a d v i s e r s .  T h e y  h a v e  n o t  g e n e r a l  

a u t h o r i t y  a s  h e r  a g e n t s  t o  g o  a b r o a d  a n d  d o  a n y t h i n g  t h e y  l i k e  i n  h e r  n a m e ,  t r u s t i n g  

t h a t  o u t  o f  t h e  s c o p e  o f  t h e i r  g e n e r a l  a u t h o r i t y  j u s t i f i c a t i o n  m a y  a r i s e ;  a n d  i t  h a s  

n e v e r  b e e n  s u g g e s t e d  i n  o u r  C o n s t i t u t i o n  t h a t  t h e  C r o w n  s t a n d s  o t h e r w i s e  t h a n  a s  a  

l i v i n g ,  p o t e n t  f a c t o r  i n  o u r  C o n s t i t u t i o n .  T h e  Q u e e n  i s  a t  t h e  h e a d  o f  o u r  C o n s t i t u t i o n ,  

a s  a  h e a d ,  t o  t h i n k .



M r .  J u s t i c e  W i l l i a m s . — S h e  c a n  v e r y  s o o n  b r i n g  h e r  M i n i s t e r s  t o  b o o k  i f  t h e y  
d o  a n  a c t  w h i c h  t h e  C r o w n  d i s a p p r o v e s  o f .

D r .  M a d d e n . — O f  c o u r s e  s h e  c a n ; b u t  t h e  Q u e e n  i s  n o t  b o u n d  t o  t a k e  n o t i c e  o f  

a n y  u n l a w f u l  a c t  o f  h e r  M i n i s t e r s .  I f  s h e  i s  a d v i s e d  t h e r e u p o n ,  a n d  r a t i f i e s  t h e  a c t ,  

o f  c o u r s e  t h e  a c t  b e c o m e s  h e r s .  B u t  s u p p o s i n g  M i n i s t e r s  c h o o s e  t o  c o m m i t  a  b u r g l a r y  ?

T h e  C h i e f  J u s t i c e . — T h a t  i s  n o t  a n  a c t  o f  g o v e r n m e n t .  °

D r .  M a d d e n . — - I t  m a y  b e  a n  u n h a p p y  i l l u s t r a t i o n ,  b e c a u s e  o f  i t s  r e m o t e  c o n 

t i n g e n c y ;  b u t  i f  M i n i s t e r s  c h o o s e  t o  d o  s o m e t h i n g  n o t o r i o u s l y  i l l e g a l ,  t h e  Q u e e n  i s  

n o t  b o u n d  t o  t a k e  n o t i c e  o f  i t ,  a n d  u n l e s s  s h e  r a t i f i e s  t h e  a c t  i t  c a n n o t  b e  p l e a d e d  i n  
j u s t i f i c a t i o n  t h a t  i t  w a s  a n  a c t  o f  t h e  C r o w n .

T h e  C h i e f  J u s t i c e . - — H a s  n o t  a  r e s p o n s i b l e  M i n i s t e r  i m p l i e d  a u t h o r i t y  t o  d o  

o r d i n a r y  a n d  n o t  i m p o r t a n t  d u t i e s  o f  g o v e r n m e n t  w i t h o u t  p r e s e n t i n g  h i s  a d v i c e  a n d  
r e c e i v i n g  a u t h o r i t y  f o r  e v e r y  m i n u t e  a c t  ?

D r .  M a d d e n . — O f  c o u r s e ; t h e r e  i s  n o  d o u b t  a b o u t  t h a t ; n o n e  w h a t e v e r .

T h e  C h i e f  J u s t i c e . — T h e n ,  i f  a  M i n i s t e r  m a y  d o  t h a t  i n  o r d i n a r y  e v e n t s ,  a n d  

w i t h o u t  p r o v i n g  t h a t  h e  h a s  c o n s u l t e d  t h e  S o v e r e i g n ,  i s  h e  n o t  t o  b e  a l l o w e d  t o  d o  

a n y  a c t  o f  g o v e r n m e n t  w h i c h  a p p e a r s  t o  b e ,  o r ,  a s  i n  t h i s  c a s e ,  i s  s a i d  t o  b e  a n  a c t  o f  

g o v e r n m e n t  w i t h i n  t h e  r a n g e  o f  a  c e r t a i n  M i n i s t e r ’s  d e p a r t m e n t ,  u n l e s s  t h e  a u t h o r i t y  
o f  t h e  C r o w n  i s  g i v e n  f o r  t h e  d o i n g  o f  t h a t  a c t  ?

D r .  M a d d e n . — I  s u b m i t  m o s t  a s s u r e d l y  n o t ,  i n  m a t t e r s  o f  p u b l i c  p o l i c y  l i k e  t h e  

o n e  i n v o l v e d  i n  t h i s  c a s e .  T h e  l e g a l  p l e a d i n g s  o f  t h e  C r o w n ,  i n  a n y  d e f e n c e ,  w o u l d  

b e  b o u n d  t o  a l l e g e  t h a t  t h e  Q u e e n  d i d  t h e  a c t ,  b e c a u s e  t h a t  a l o n e  w o u l d  j u s t i f y  t h e  

d e f e n d a n t  a n d  c o n s t i t u t e  t h e  a c t  a n  a c t  o f  S t a t e .

T h e  C h i e f  J u s t i c e . — B u t  i s  n o  a c t  d o n e  b y  a  M i n i s t e r  t o  b e  c o n s i d e r e d  t h e  

Q u e e n ’s  a c t ,  u n l e s s  t h e  Q u e e n  h a s  e x p r e s s l y  o r d e r e d  o r  r a t i f i e d  t h e  a c t  ?

D r .  M a d d e n . — W e l l ,  i t  c o u l d  n e v e r  b e  e x p e c t e d  o r  s u p p o s e d  t h a t  a  M i n i s t e r  

w o u l d  c o n s u l t  t h e  Q u e e n  w i t h  r e s p e c t  t o  e v e r y d a y  c o r r e s p o n d e n c e  o r  o t h e r  o r d i n a r y  

m a t t e r s .  I n  t h a t  c l a s s  o f  b u s i n e s s ,  a c t s  o f  r e s p o n s i b l e  M i n i s t e r s  w o u l d  b e  a s s u m e d  t o  

b e  a c t s  o f  t h e  Q u e e n .  B u t  i n  m a t t e r s  o f  p u b l i c  p o l i c y  I  s u b m i t  t h a t  t h e  C r o w n  i s  

e n t i t l e d  t o  b e  a d v i s e d  a n d  c o n s u l t e d ,  a n d  t h a t  u n l e s s  s h e  i s  a d v i s e d  a n d  c o n s u l t e d  t h e  
a c t s  o f  M i n i s t e r s  a r e  n o t  h e r  a c t s .

M r .  J u s t i c e  H o l r o y d . — S u p p o s e  t h e  I m p e r i a l  G o v e r n m e n t  c o n c l u d e d  a  t r e a t y  

w i t h  a  f o r e i g n  p o w e r  w i t h o u t  t h e  k n o w l e d g e  o f  t h e  S o v e r e i g n ,  w o u l d  t h a t  t r e a t y  b i n d  
t h e  S o v e r e i g n  ?

D r .  M a d d e n . — N o t  i n  t h e  s l i g h t e s t  d e g r e e .  A  t r e a t y ,  h o w e v e r ,  i s  a  p e c u l i a r  

m a t t e r ,  b e c a u s e  i t  r e q u i r e s  t h e  s i g n a t u r e  o f  t h e  S o v e r e i g n  t o  m a k e  i t  b i n d i n g .

M r .  J u s t i c e  H o l r o y d . — T h e  q u e s t i o n  I  d e s i r e d  t o  p u t  w ra s  w h e t h e r ,  i n  y o u r  

o p i n i o n ,  a  t r e a t y  c o n c l u d e d  b y  H e r  M a j e s t y ’s  M i n i s t e r s  i n  t h e  U n i t e d  K i n g d o m  w i t h  a  

f o r e i g n  p o w e r ,  w i t h o u t  t h e  k n o w l e d g e  o r  s u b s e q u e n t  s a n c t i o n  o f  t h e  Q u e e n ,  w o u l d  b e  

b i n d i n g  a s  b e t w e e n  t h e  t w o  p o w e r s  w h o  w e r e  p a r t i e s  t o  t h e  t r e a t y  ?

T h e  C h i e f  J u s t i c e . — I n  m a t t e r s  a m o u n t i n g  m e r e l y  t o  n e g o t i a t i o n ,  t h a t  q u e s t i o n  

w o u l d  b e  a n s w e r e d  b y  t h e  h i s t o r y  o f  L o r d  P a l m e r s t o n ,  w h o  r e p e a t e d l y  f o r w a r d e d  

o r d i n a r y  d e s p a t c h e s  t o  F r a n c e  w i t h o u t  s u b m i t t i n g  t h e m  f o r  H e r  M a j e s t y ’s  a p p r o v a l  

b e f o r e  d e s p a t c h .  T h e  P r e m i e r ,  w i t h  t h e  a u t h o r i t y  o f  t h e  Q u e e n ,  d i s m i s s e d  L o r d  
P a l m e r s t o n  f r o m  h i s  p o s i t i o n .

M r .  J u s t i c e  W i l l i a m s . — S u p p o s i n g  t h e  p r e s e n t  E n g l i s h  M i n i s t r y  wre r e  t o  m a k e  

a  t r e a t y  w i t h  C h i n a ,  w h e r e b y  C h i n e s e  i m m i g r a t i o n  i n t o  B r i t i s h  t e r r i t o r y  wra s  t o  b e  

s t o p p e d  f o r  a  n u m b e r  o f  y e a r s ,  w i t h o u t  c o n s u l t i n g  H e r  M a j e s t y ;  i f ,  a f t e r  m a k i n g  t h a t  

t r e a t y ,  t h e  M i n i s t e r s  w h o  m a d e  i t  w e r e  a l l o w e d  t o  r e m a i n  i n  o f f i c e ,  s u r e l y  t h a t  t r e a t y  

w o u l d  b e  v a l i d  a n d  b i n d i n g  w i t h o u t  t h e  e x p r e s s  a p p r o v a l  o f  t h e  Q u e e n  ?

D r .  M a d d e n . — I  s u b m i t  i t  w o u l d  n o t .  A s  s o o n  a s  a n y b o d y  d e s i r e d  t o  b r e a k  

t h e  t r e a t y ,  i t  m i g h t  b e  r e g a r d e d  a s  a  n u l l i t y .

M r .  J u s t i c e  W i l l i a m s . — W o u l d  n o t  t h e s e  M i n i s t e r s  b e  s u p p o s e d  t o  b e  a c t i n g  

w i t h  h e r  a u t h o r i t y ,  i f  t h e  Q u e e n  c o n t i n u e d  t h e m  i n  o f f i c e  a s  h e r  M i n i s t e r s ?  W o u l d  

n o t  t h e i r  a c t s  b e c o m e  h e r  a c t s ,  i f  t h e y  w e r e  n o t  d i s m i s s e d  f r o m  t h e i r  p o s i t i o n s  a s  

M i n i s t e r s  o f  t h e  C r o w n  ?

D r .  M a d d e n . — S u r e l y  n o t .  T h e  Q u e e n  w o u l d  b e  e n t i t l e d  t o  s a y ,  “  I  d i d  n o t  

“  m a k e  t h a t  t r e a t y ;  1  d o  n o t  a p p r o v e  o f  t h a t  t r e a t y ; b u t  I  a m  s a t i s f i e d  w i t h  m y  

“  M i n i s t e r s  i n  a l l  o t h e r  r e s p e c t s ,  a n d ,  t h e r e f o r e ,  I  w i l l  n o t  d i s m i s s  t h e m ,  b u t  w i l l  c o n t i n u e  

“ t h e m  i n  o f f i c e ;  a n d ,  i f  e v e r  a n y  d i f f i c u l t y  a r i s e s  w i t h  r e g a r d  t o  t h a t  t r e a t y ,  I  s h a l l  

“  t r e a t  t h e  t r e a t y  a s  a  n u l l i t y . ”  T h e  m e r e  c o n t i n u a n c e  o f  M i n i s t e r s  i n  o f f i c e ,  a f t e r  a n y  

s u c h  a c t  o n  t h e i r  p a r t ,  h a s  n o  e f f e c t  o n  t h e  v a l i d i t y  o f  t h a t  a c t ;  i t  d o e s  n o t  r a t i f y  o r



a p p r o v e  t h e  a c t .  O f  c o u r s e  M i n i s t e r s  m i g h t  t h r e a t e n  t o  r e s i g n ,  i f  t h e  Q u e e n  d i d  n o t  

a p p r o v e  o f  t h e  t r e a t y ;  a n d ,  i f  s h e  p e r s i s t e d  i n  h e r  r e f u s a l  t o  s a n c t i o n  i t ,  a n d  M i n i s t e r s  

r e s i g n e d ,  t h e  Q u e e n  w o u l d  h a v e  t o  s e n d  f o r  o t h e r  M i n i s t e r s ,  i f  s h e  c o u l d  g e t  t h e m .
T h e  C h i e f  J u s t i c e . — S h e  m u s t  g e t  t h e m .

D r .  M a d d e n . — I f  s h e  c o u l d  n o t  g e t  t h e m ,  s h e  m u s t  d i s s o l v e  P a r l i a m e n t  a n d  g o  

t o  t h e  c o u n t i y  , a n d  i f  t h e  n e w  P a r l i a m e n t  d i d  n o t  a p p r o v e  o f  h e r  c o u r s e  o f  p r o c e d u r e  

i n  r e g a r d  t o  t h e  t r e a t y ,  H e r  M a j e s t y  w o u l d  h a v e  t o  g i v e  w a y ,  b e c a u s e  s h e  w o u l d  t h e n  

b e  i n  c o n f l i c t  w i t h  t h e  p e o p l e ,  a n d  t h e  w h o l e  s p i r i t  o f  t h e  C o n s t i t u t i o n  i s  f o u n d e d  o n  

t h e  t h e o r y  t h a t  t h e  C r o w n  s h a l l  n e v e r  b e  i n  c o n f l i c t  w i t h  t h e  p e o p l e .  O n  t h e  o t h e r  

h a n d ,  i f  t h e  q u e s t i o n  d i d  n o t  a r i s e  b e t w e e n  t h e  M i n i s t e r s  a n d  t h e  C r o w n ,  i t  i s  p e r f e c t l y  

p o s s i b l e  f o r  t h e  Q u e e n  t o  t a k e  n o  n o t i c e  o f  t h e  t r e a t y ,  a n d  i f  s h e  d i d  n o t  r a t i f y  i t ,  a n d  

i f  e v e r  t h e  t r e a t y  w a s  a c t e d  o n ,  i t  w o u l d  r e s t  w i t h  t h e  p a r t y  w h o  w a s  r e l y i n g  u p o n  t h e  
t r e a t y  t o  p r o v e  i t s  v a l i d i t y .

T h e  C h i e f  J u s t i c e . — A s s u m i n g  t h a t  t o  b e  s o ,  t h e  m a k i n g  o f  a  t r e a t y  i s  a n  a c t  

o f  p o l i c y ,  a n d  s o  l o n g  a s  t h a t  t r e a t y  s t a n d s  n o t  d i s a l l o w e d  b y  t h e  S o v e r e i g n  s t a t e ,  

i s  i t  n o t  a n  a c t  w h i c h  a p p e a r s  t o  t h e  p u b l i c  a n d  t o  t h e  w o r l d  a n d  i s  t o  b e  t r e a t e d  b y  
t h e m  a s  a  v a l i d  a c t  ?

D r .  M a d d e n . — I  w o u l d  s u b m i t  n o t .

T h e  C h i e f  J u s t i c e . — I f  t h a t  b e  s o ,  t h e n ,  a c c o r d i n g  t o  y o u r  a r g u m e n t ,  r e s p o n 

s i b l e  M i n i s t e r s  r e q u i r e  t h e  p e r s o n a l  s a n c t i o n  o f  t h e  S o v e r e i g n  t o  e v e r y  a c t  b e f o r e  i t  c a n  

b e  s a i d  t o  b e  a  v a l i d  a c t  ?

D r .  M a d d e n . — T h a t  i s  s o ;  t h e r e  m u s t  b e  r e g u l a r i t y .  I t  m a y b e  i n c o n v e n i e n t ,  

b u t  w e  a r e  d a i l y  t o l d  o f  h o w  H e r  M a j e s t y  s i t s  u p  l a t e  a n d  e a r l y  t o  d o  h e r  d u t i e s  a s  

S o v e r e i g n .  I  a m  n o t  s u r e ,  h o w e v e r ,  t h a t  a  t r e a t y  i s  a  h a p p y  i l l u s t r a t i o n ,  b e c a u s e  a  

t r e a t y ,  m u s t  b e  s i g n e d  b y  t h e  S o v e r e i g n s  o f  t h e  S t a t e s  w h i c h  a r e  p a r t i e s  t o  i t  b e f o r e  i t  

b e c o m e s  v a l i d .

M r  J u s t i c e  H o l r o y d . — U n l e s s  H e r  M a j e s t y ’s  s i g n a t u r e  w a s  o b t a i n e d ,  t h e  t r e a t y  

w o u l d  b e  i n v a l i d .

D r .  M a d d e n . — Q u i t e  s o ,  I  s u b m i t .

F R I D A Y ,  J U L Y  1 3 ,  1 8 8 8 .

M r .  S m y t h  s t a t e d  t h a t  t h e  p a s s a g e  i n F r o u d e  t o  w h i c h  h e  w i s h e d  t o  r e f e r  i n  r e 

f e r e n c e  t o  t h e  e x p u l s i o n  o f  M e n d o z a ,  w a s  i n  t h e  1 1 t h  v o l u m e ,  p a g e s  6 2 2  a n d  6 2 3 .  T h e  

p a s s a g e  r e l a t i n g  t o  t h e  o t h e r  S p a n i a r d s  w a s  i n  p a g e s  6 2 0  a n d  6 2 1 .

D r .  M a d d e n . — I  r e f e r r e d  y e s t e r d a y  t o  s o m e  p a s s a g e s  t o  w h i c h  m y  l e a r n e d  f r i e n d  

m a d e  r e f e r e n c e .  I  n o w  w i s h  t o  r e f e r  t o  o t h e r s .  T h e  c a s e  o f  M e n d o z a  i s  p r o b a b l y  

t h a t  w h i c h  i s  r e f e r r e d  t o  i n  “  M a y . ”
T h e  C h i e f  J u s t i c e . — “  M a y  ”  m e n t i o n s  t h r e e  c a s e s  a s  h a v i n g  o c c u r r e d  i n  Q u e e n  

E l i z a b e t h ’s  t i m e .  H e  g i v e s  t h e  y e a r s ,  b u t  d o e s  n o t  s t a t e  t h e  p e r s o n s  o r  t h e  r e a s o n s .  

H e  s a y s  i t  w a s  t h e n  e x e r c i s e d  f o r  t h e  l a s t  t i m e ,  n e v e r  a f t e r w a r d s .
D r .  M a d d e n . — I  h a d  y e s t e r d a y  o v e r s h o t  m y s e l f ,  a n d  m u s t  h a r k  b a c k  t o  s o m e  

m a t t e r s  w i t h o u t  r e - o p e n i n g  t h e  w h o l e  q u e s t i o n .  A s  t o  t h e  q u e s t i o n  o f  t h e  d e s u e t u d e  

o f  t h e  p r e r o g a t i v e ,  I  w i l l  r e f e r  t o  “  H e a r n ’s  G o v e r n m e n t  o f  E n g l a n d ,  ’ 2 n d  e d i t i o n ,  p a g e  

4 5 2 ,  i n  w h i c h  h e  s a y s  t h e  s a m e  t h i n g :—  e e
“  T h e  p r e r o g a t i v e  o f  c r e a t i n g  p e e r s  s e e m s  t o  f o l l o w  f r o m  t h i s  c o n s u l t a t i v e  c h a -  

u  r a c t e r  o f  t h e  p e e r a g e .  T h e  K i n g  i s  e n t i t l e d  t o  t h e  c o u n s e l  a n d  a s s i s t a n c e  o f  e v e r y  

u  s u b j e c t  w h o s e  s e r v i c e s  h e  m a y  r e q u i r e .  S o  f a r  h a s  t h i s  p r i n c i p l e  b e e n  c a r r i e d  t h a t  

“  i t  i s  d o u b t f u l  w h e t h e r  t h e  o f f e r  o f  a  p e e r a g e  m a y  b e  r e f u s e d .  T h e  l a w  i n d e e d  

“  p o i n t e d  o u t  t o  t h e  C r o w n  i t s  p r i n c i p a l  t e n a n t s  a s  i t s  c o n s t a n t ,  a n d ,  a s  i t  w e r e ,  i t s  

“  n a t u r a l  a d v i s e r s .  B u t  i t  a t  t h e  s a m e  t i m e  l e f t  u n r e s t r a i n e d  t h e  R o y a l  d i s c r e t i o n  t o  

“ o b t a i n  a d d i t i o n a l  a d v i c e  f r o m  a n y  p e r s o n  w h o  m a y  s e e m  c a p a b l e  o f  g i v i n g  i t .  A c -  

“  c o r d i n g l y ,  a t  a  v e r y  e a r l y  p e r i o d ,  p r o b a b l y  a s  e a r l y  a s  H e n r y  t h e  1  h i r  , i r e e  

“  p r i n c i p l e s  w e r e  e s t a b l i s h e d .  T h e  f i r s t  w a s ,  t h a t  n o  p e e r  c o u l d  a t t e n d  P a r  l a m e n  

“  w i t h o u t  a  f o r m a l  w r i t  o f  s u m m o n s .  T h e  s e c o n d  w a s ,  t h a t  t h e  110 i e , | lS ?
“ s u c h  w r i t  t o  a n y  g r e a t e r  b a r o n  o r  o t h e r  l o r d  o f  P a r l i a m e n t  T h e  t h i r d  w a s ,  i a  

“ t h e  K i n g  m i g h t  s u m m o n  t o  P a r l i a m e n t  a n y  p e r s o n  n o t  b e i n g  a  g r e a t e r  b a r o n .  u  - 

“  s e q u e n t l y  i t  w a s  h e l d  t h a t  a n y  p e r s o n  s o  s u m m o n e d  u p o n  t a k i n g  h i s  s e a t  a c q u i r e d



“  f o r  h i m s e l f  a n c l  l i i s  l i n e a l  d e s c e n d a n t s  t h e  s a m e  r i g h t s  a s  a  g r e a t e r  b a r o n .  T h e r e  

“  w e r e  t h u s  i n  o u r  e a r l i e r  C o n s t i t u t i o n  t w o  m o d e s  o f  c r e a t i n g  p e e r s ,  o n e  b y  t e n u r e  t h e  

u o t h e r  b y  w r i t .  I t  f o l l o w e d  f r o m  t h e  n a t u r e  o f  p e e r a g e  b y  t e n u r e  t h a t  t h e  d i o u h t y  

“ r a n  w i t h  t h e  l a n d ; a n d  t h a t  i f  t h e  l a n d  w e r e  b y  a n y  m e a n s  a l i e n a t e d ,  t h e  t i t l e  p a s s e d  

“  f r o m  t h e  o r i g i n a l  p o s s e s s o r  t o  t h e  p u r c h a s e r .  I h a v e  s a i d  t h a t  i n  t i m e s  w h e n  l a n d  w a s  

“  h a r d l y ,  i f  a t  a l l ,  r e g a r d e d  a s  a n  a r t i c l e  o f  c o m m e r c e ,  t r a n s f e r s  o f  b a r o n i e s  w e r e  r a r e .  

“  B u t  w e  f i n d  s e v e r a l  c a s e s  i n  w h i c h  t h e  p r i n c i p l e  t h a t  t h e  t i t l e  w e n t  w i t h  t h e  e s t a t e  

“  w a s  r e c o g n i s e d .  I n  t h e  r e i g n  o f  H e n r y  t h e  S i x t h ,  t h e  H o u s e  o f  L o r d s  a d m i t t e d  t h e  

“  c l a i m  t o  t h e  E a r l d o m  o f  A r u n d e l  a s  a n n e x e d  t o  t h e  c a s t l e  h o n o u r  a n d  l o r d s h i p  o f  

u  A r u n d e l .  I n  t h e  s a m e  r e i g n  w e  f i n d  t h e  b a r o n y  o f  K i n g s t o n  L i s l e  b r i n g i n g  w i t h  

“  i t  a s  o f  c o u r s e  a  w r i t  o f  s u m m o n s .  A t  l e n g t h ,  i n  1 6 6 9 ,  a  c l a i m  t o  t h e  t i t l e  o f  

“ F i t z  w a i t e r  w a s  a r g u e d  b e f o r e  t h e  K i n g  i n  C o u n c i l .  S e v e r a l  e m i n e n t  l u c K e s  

“  a t t e n d e d ,  a n d  t h e  n a t u r e  o f  b a r o n y  b y  t e n u r e  w a s  f u l l y  d i s c u s s e d .  I t  w a s  r e s o l v e d  

“  t h a t  t h i s  f o r m  o f  p e e r a g e  ‘ h a d  b e e n  d i s c o n t i n u e d  f o r  m a n y  a g e s ,  a n d  w a s  n o t  i n  b e i n g  

u  a n d  s o  w a s  n o t  f i t  t o  b e  r e c e i v e d ,  o r  t o  a d m i t  a n y  p r e t e n c e  o f  r i g h t  t o  s u c c e s s i o n  

“ t h e r e t o . ’ T h i s  d e c i s i o n ,  a l t h o u g h  n o t  p r o c e e d i n g  f r o m  t h e  H o u s e  o f  L o r d s ,  h a s  

“  b e e n  r e g a r d e d  a s  f i n a l ,  a n d  s u b s e q u e n t  a t t e m p t s  t o  r e v i v e  t h e  a n c i e n t  d o c t r i n e  

“ h a v e  b e e n  d e f e a t e d .  T h e  c a s e  i n d e e d  i s  v e r y  s i m i l a r  t o  t h e  r e c e n t  d e c i s i o n  a g a i n s t  

“  l i f e  p e e r a g e s .  I n  e a r l y  t i m e s  t h e  w r i t  o f  s u m m o n s  t o  P a r l i a m e n t  m a y  h a v e  b e e n  

“  f o u n d e d  o n  t e n u r e ,  a n d  t h e  C r o w n  m a y  h a v e  e x e r c i s e d  t h e  p o w e r  o f  c r e a t i n g  p e e r -  

“  a g e s  f o r  l i f e .  I n  b o t h  c a s e s ,  h o w e v e r ,  a  c o n t r a r y  p r a c t i c e  h a d  p r e v a i l e d  f o r  c e n t u r i e s  • 

“  a n d  a  f r o w a r d  r e t e n t i o n  o f  c u s t o m s ,  i n  a n  a l t e r e d  s t a t e  o f  s o c i e t y ,  w o u l d ,  a s  L o r d  

“  B a c o n  o b s e r v e s ,  h a v e  c a u s e d  a s  m u c h  d i s t u r b a n c e  a s  a  p o s i t i v e  i n n o v a t i o n .  N e i t h e r  

“  b a r o n y  b y  t e n u r e ,  t h e r e f o r e ,  n o r  b a r o n y  f o r  l i f e ,  c a n  b e  r e g a r d e d  a s  l i v i n g  p a r t s  o f  
“  o u r  e x i s t i n g  C o n s t i t u t i o n . ”

T h e  C h i e f  J u s t i c e . — T h a t  m e r e l y  s h o w s  t h a t  a  t i t l e  w h e n  c r e a t e d  m a y  c e a s e  b y  
d i s u s e ,  a n d  t h a t  t h e  p o w e r  t o  c r e a t e  b a r o n i e s  h a s  c e a s e d .

D r .  M a d d e n . — T h e  r i g h t  t o  c r e a t e  a  b a r o n y  b y  t e n u r e  e x i s t s ,  w h i c h  e n t i t l e s  t h e  

i n c u m b e n t  t o  a  w r i t  o f  s u m m o n s .  I t  w a s  d e c i d e d  o n  a n o t h e r  p r e r o g a t i v e  t h a t  t h e  

Q u e e n  c a n  c r e a t e  a s  m a n y  p e e r s  a s  s h e  p l e a s e .  B u t  l i f e  c a n n o t  b e  g i v e n  t o  a  p o w e r  t h a t  
h a s  b e e n  d i s u s e d .

A n o t h e r  m a t t e r  t o  w h i c h  I  i n t e n d  t o  r e f e r  i s  t h e  e x i s t e n c e  o f  t h e  p r e r o g a t i v e  a t  

a l l .  T h e  A t t o r n e y - G e n e r a l  h a s  r e f e r r e d  t o  t h e  o p i n i o n  o f  S i r  F r a n c i s  N o r t h e y .  T h a t  

o p i n i o n  i s  t h a t  t h e  r i g h t  t o  e x p e l  a l i e n s  d o e s  e x i s t .  T h a t  o p i n i o n ,  h o w e v e r ,  i s  m e r e l y  

t h e  o p i n i o n  o f  t h e  A t t o r n e y - G e n e r a l  o f  t h e  d a y ,  o f  w h o m ,  I  m u s t  s a y ,  I  n e v e r  h e a r d  

b e f o r e .  N o b o d y  i n  c o u r t  c a n  s a y  i t  c a r r i e s  m o r e  w e i g h t  t h a n  t h a t  o f  o t h e r  A t t o r n e y -  

G e n e r a l s ,  a n d  t h e  b e s t  i n t e n d e d  o p i n i o n s  o f  t h e  b e s t  A t t o r n e y - G e n e r a l s  f r e q u e n t l y  g o  

w r o n g .  T h e  A t t o r n e y - G e n e r a l  h a s  a l s o  q u o t e d  f r o m  F o r s y t h ,  a t  p a g e  1 8 1 .  T h e  

A t t o r n e y - G e n e r a l  r e a d  t h e  e a r l i e r  p a r t  o f  t h e  p a g e ,  w h i c h  m e r e l y  d e a l s  w i t h  t h e  p o w e r  

o f  t h e  K i n g  t o  f o r b i d  a  s u b j e c t  t o  l e a v e  t h e  k i n g d o m  b y  t h e  i s s u e  o f  a  w r i t  o f  ne exeat, 

a n d  t h e  p o w e r  t o  s e n d  a  m e s s e n g e r  a f t e r  h i m  t o  c o m p e l  a  s u b j e c t  t o  r e t u r n  t o  t h e  

r e a l m ;  a n d  h e  s a y s  t h e  K i n g  h a s  p o w e r  t o  e n f o r c e  t h a t  o r d e r  b y  e s c h e a t i n g  t h e  p r o 

p e r t y  o f  t h e  s u b j e c t  i f  t h e  o r d e r  w a s  n o t  c o m p l i e d  w i t h .  B u t  F o r s y t h  g o e s  o n  t o  s a y : —  

“  T h e  C r o w n  h a s  n o  p o w e r ,  b y  i t s  p r e r o g a t i v e  a l o n e ,  t o  s e n d  a n y  o n e ,  w h e t h e r  h e  b e  

“  a  s u b j e c t  o r  a n  a l i e n ,  c o m p u l s o r i l y  o u t  o f  t h e  r e a l m .  I n  a  d e b a t e ,  h o w e v e r ,  i n  t h e  

“  H o u s e  o f  L o r d s ,  i n  J u n e  1 8 1 6 ,  o n  t h e  A l i e n  B i l l ,  w h i c h  w a s  i n t r o d u c e d  a t  t h e  

“  r e s t o r a t i o n  o f  p e a c e ,  L o r d  E l l e n b o r o u g h ,  C .  J . ,  c o n t e n d e d  t h a t  a t  c o m m o n  l a w  t h e  

“  C r o w n  h a s  t h e  r i g h t ,  b y  t h e  R o y a l  p r e r o g a t i v e ,  t o  s e n d  a l l  a l i e n s  o u t  o f  t h e  k i n g -  

“  d o r n ; a n d ,  t o  p r o v e  t h i s ,  h e  c i t e d  a  p e t i t i o n  o f  t h e  m e r c h a n t s  o f  L o n d o n ,  i n  t h e  

“ r e i g n  o f  E d w a r d  I . ,  p r a y i n g  t h a t  M o n a r c h  t o  d o  s o .  ( 3 4  P a r i .  D e b a t e s ,  1 0 6 9 . )  B u t  
“  t h i s  i s  c e r t a i n l y  n o t  t h e  l a w  o f  E n g l a n d . ”

M r .  J u s t i c e  W i l l i a m s . — I t  i s  p o s s i b l e  t h a t  m a y  m e a n  w h a t  i s  m e a n t  i n  t h e  

r e m a r k s  o f  L o r d s  E l d o n  a n d  E l l e n b o r o u g h  o n  t h e  A l i e n s  A c t s ,  t h a t  t h o u g h  t h e  K i n g  

m i g h t  o r d e r  a  m a n  t o  l e a v e  t h e  c o u n t r y  t h e r e  w a s  n o  m a c h i n e r y  t o  e n f o r c e  i t ,  a n c l  

t h e r e f o r e  t h e  A l i e n s  A c t s  w e r e  p a s s e d  t o  p r o v i d e  t h e  m a c h i n e r y .  Y o u  c a n ’t  b y  m e r e  

p r o c l a m a t i o n  d e p o r t  a  m a n  o u t  o f  t h e  c o u n t r y .  I t  m a y  m e a n  t h a t ,  a n d  i t  w o u l d  b e  

c o n s i s t e n t  w i t h  t h e  p r e v i o u s  p o r t i o n  o f  t h e  p a s s a g e .

D r .  M a d d e n . — I f  t h a t  i s  s o  i t  i s  a  c o m p l e t e  a n s w e r  h e r e ,  f o r  i f  t h e  m a c h i n e r y  

d i d  n o t  e x i s t  i n  E n g l a n d  a fortiori , i t  d i d  n o t  e x i s t  i n  t h i s  c o l o n y  a t  a l l .  Y o u  c a n ’t  h a v e  

t h e  l a w  f o r  o n e  p u r p o s e  a n d  n o t  f o r  t h e  o t h e r .  I t  i s  s a i d ,  h o w e v e r ,  t h a t  t h e  p l a i n t i f f  

i s  n o t  h e r e  l e g a l l y .  I  s u b m i t  t h a t  w h e n  a  m a n  i s  i n  t h e  t e r r i t o r i a l  w a t e r s  o f  a  S t a t e  

h e  i s  i n  i t  f o r  a l l  p u r p o s e s .
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M r. J u stic e  W illia m s.— T h e y  sa y  h e  is  i lle g a lly  here, and therefore cannot claim
t h e  s a m e  p r i v i l e g e s  a s  i f  l i e  c a m e  h e r e  l e g a l l y .

D r .  M a d d e n .  I  s u b m i t  t h a t  i t  d o e s  n o t  m a t t e r  w h e t h e r  h e  w a s  l e g a l l y  i n  t h e  

c o u n t r y  o r  n o t .  I f  h e  i s  u n l a w f u l l y  h e r e  t h e y  c a n  s e i z e  h i m  a n d  p u n i s h  h i m .  T h e y  

c a n ’t  s e n d  h i m  o u t  o f  t h e  c o u n t r y  w i t h o u t  t h e  a u t h o r i t y  o f  a n  A c t  o f  P a r l i a m e n t .  I t  

w a s  n e c e s s a r y  t o  p a s s  a n  A c t  o f  P a r l i a m e n t  t o  a u t h o r i z e  t h e  e x p u l s i o n  o f  e x p i r e e  

c o n v i c t s  w h o  c a m e  h e r e .  I f  a  p e r s o n  w a s  de facto  i n  t h e  c o u n t r y ,  l i e  c a n n o t  h e  s e n t  o u t  

o f  i t  w i t h o u t  t h e  a u t h o r i t y  o f  a n  A c t  o f  P a r l i a m e n t .  I f  t h e r e  i s  a  p e n a l t y  a g a i n s t  h i m  

b e i n g  h e r e ,  t h a t  p e n a l t y  c a n  h e  e n f o r c e d ,  i f  t h e  A c t  d o e s  n o t  p r o v i d e  m e a n s  f o r  

s e n d i n g  o u t  o f  t h e  c o u n t r y  a s  w e l l  a s  i n f l i c t i n g  a  p e n a l t y .  F o r s y t h ,  a t  p a g e  3 6 9 ,  s t a t e s  

t h a t  t h e  c o n s t i t u t i o n a l  d o c t r i n e  i s  t h a t  t h e  E x e c u t i v e  h a s  n o  p o w e r  o r  s t a t u t o r y  r i w h t  
t o  s e i z e  a n  a l i e n  a n d  d e l i v e r  h i m  t o  a  f o r e i g n  p o w e r .

T h e  C h i e f  J u s t i c e .  T h a t  i s  n o t  m e r e l y  e x p u l s i o n .  I t  i s  t a k i n g  h i m  i n t o  

c u s t o d y  a n d  h a n d i n g  h i m  o v e r  t o  t h e  c u s t o d y  o f  a  f o r e i g n  c o u n t r y .  T h a t  h a s  n e v e r  
b e e n  c l a i m e d  f o r  t h e  S o v e r e i g n .

D r .  M a d d e n . — I t  w a s  a  r e m o v a l .

T h e  C h i e f  J u s t i c e . — T o  e x p e l  a  m a n  f r o m  t h e  c o u n t r y  i s  o n e  t h i n g ,  h u t  t o  s e i z e  

h i m  a n d  d e l i v e r  h i m  i n t o  t h e  c u s t o d y  o f  a n o t h e r  S o v e r e i g n  i s  a n o t h e r  t h i n g .  I t  i s  a  

v e r y  m u c h  w i d e r  p o w e r .  I t  c a n  o n l y  h e  e x e r c i s e d  b y  m e a n s  o f  e x t r a d i t i o n  t r e a t i e s  a n d  

t h e  a g r e e m e n t s  b e t w e e n  t h e  d i f f e r e n t  G o v e r n m e n t s  t o  c a r r y  t h e m  o u t .  I t  h a s  n e v e r  

b e e n  c l a i m e d  a s  p a r t  o f  t h e  p r e r o g a t i v e .

D r .  M a d d e n . — T h e r e  m a y  b e  e x p u l s i o n  o f  h i m  f r o m  t h e  k i n g d o m ,  a n d  t h e  o t h e r s  

w o u l d  t a k e  t h e i r  c h a n c e  o f  r u n n i n g  h i m  d o w n .  T h e  C r o w n  h a s  n e v e r  a t t e m p t e d  t o  

e x p e l  a n  a l i e n  t i l l  t h e  A l i e n s  A c t .  F o r s y t h  g o e s  o n  t o  s a y —u L o r d  D e n m a n  s a i d  h e  

u  b e l i e v e d  t h a t  a l l  W e s t m i n s t e r  H a l l ,  i n c l u d i n g  t h e  j u d i c i a l  b e n c h ,  w e r e  u n a n i m o u s  

u  i n  h o l d i n g  t h e  o p i n i o n  t h a t  i n  t h i s  c o u n t r y  t h e r e  w a s  n o  r i g h t  o f  d e l i v e r i n g  u p ,  i n d e e d  

u n o  m e a n s  o f  s e c u r i n g  p e r s o n s  a c c u s e d  o f  c r i m e s  c o m m i t t e d  i n  f o r e i g n  c o u n t r i e s .  

“  T h e  o t h e r  l a w  L o r d s  e n t i r e l y  c o n c u r r e d  i n  t h i s  o p i n i o n . ”  ( H a n s a r d ’s  P a r i .  D e b . ,  v o l .  

“  6 0 ,  p p .  3 1 7 - 3 2 7 . )

M r .  J u s t i c e  W i l l i a m s .  — T h e r e  i s  l i t t l e  d o u b t  a b o u t  t h a t .  T h e r e  i s  n o  p o w e r  t o  

d o  i t  e x c e p t  u n d e r  a n  e x t r a d i t i o n  t r e a t y .

D r .  M a d d e n . — O n e  w o u l d  h a v e  t h o u g h t  t h a t ,  i n  t h e  i n t e r e s t s  o f  j u s t i c e  a n d  

m o r a l i t y ,  i f  a  m u r d e r e r  e s c a p e d  f r o m  B o u l o g n e  t o  E n g l a n d ,  t h e  G o v e r n m e n t  o f  E n g l a n d  

w o u l d  o r d e r  h i m  t o  l e a v e ,  a n d  t h a t  e v e r y  c o u n t r y  t o  w h i c h  h e  w e n t  w o u l d  o r d e r  h i m  

t o  d e p a r t ,  s o  t h a t  a t  l a s t  h e  w m u l d  h a v e  t o  r e t u r n  t o  h i s  o w n  c o u n t r y ,  w h e r e  h e  c o u l d  

b e  a r r e s t e d  a n d  p u n i s h e d ; b u t  M r .  D i c e y ,  i n  h i s  b o o k ,  h a s  p o i n t e d  o u t  t h a t  t h a t  p o w e r  

h a s  n e v e r  b e e n  e x e r c i s e d  i n  E n g l a n d  a p a r t  f r o m  t h e  s t a t u t o r y  a u t h o r i t y .  H o w ,  r e t u r n i n g  

t o  t h e  p o i n t  w h i c h  I  h a d  l e f t  o n  t h e  p r e v i o u s  e v e n i n g  : t h a t  t h e  p r e r o g a t i v e ,  i f  i t  

e x i s t e d  a t  a l l ,  e x i s t e d  i n  t h e  C r o w n  o f  E n g l a n d ,  a n d  a c c o r d i n g  t o  t h e  l a w  o f  E n g l a n d  

t h e  M i n i s t e r s  o f  t h e  C r o w n  w e r e  t h e  p e r s o n s  e n t i t l e d  t o  d e a l  w i t h  t h a t  p r e r o g a t i v e .  

T a k i n g  i t  b y  s t e p s :  R e s p o n s i b l e  M i n i s t e r s  a r e  o t h e r w i s e  c a l l e d  a d v i s e r s  o f  t h e  C r o w n .  

T h e i r  e x i s t e n c e  i s  o n l y  a s  a d v i s e r s  o f  t h e  C r o w n .  I n  o r d e r  t h a t  t h e r e  m a y  b e  a d v i s e r s ,  

t h e r e  m u s t  b e  s o m e  o n e  t o  b e  a d v i s e d .  T h e r e  a r e  s o m e  p e o p l e  w h o  t h i n k  t h a t  t h o u g h  

t h i s  i s  a  m o n a r c h y ,  y e t  t h a t  i t  i s ,  v i r t u a l l y ,  a  r e p u b l i c .  B u t  t h a t  i s  n o t  s o .  T h e  Q u e e n  

i s  n o t  a  m e r e  o r n a m e n t ,  b u t  a  l i v i n g  e n t i t y .
T h e  C h i e f  J u s t i c e . — T h e  s t a t e m e n t  h a s  b e e n  m a d e  t h a t  t h e  G o v e r n m e n t  o f  

E n g l a n d  i s  a  v e i l e d  r e p u b l i c .
D r .  M a d d e n . — O t h e r  p e o p l e ,  w h o  a r e  b o l d  e n o u g h  t o  s a y  w h a t  t h e y  m e a n ,  s a y  

b o l d l y ,  t h a t ,  t h o u g h  m o n a r c h i c a l  i n  f o r m ,  y e t  i t  r e a l l y  i s  a  r e p u b l i c .

M r .  J u s t i c e  W i l l i a m s . — T h e r e  i s  n o t  t h e  s l i g h t e s t  d o u b t  t h a t  t h e  Q u e e n  h a s  

r e a l  a n d  s u b s t a n t i a l  p o w e r ,  w h i c h  s h e  h a s  e x e r c i s e d  a n d  m a y  e x e r c i s e .  I n  t h i s  w a y  

I f  s h e  d o e s  n o t  l i k e  t h e i r  a c t s ,  s h e  c a n  d i s m i s s  h e r  M i n i s t e r s ,  a n d  s h e  c a n  a p p o i n t  

o t h e r s  i f  s h e  c a n  f i n d  p e r s o n s  t o  t a k e  t h e  r e s p o n s i b i l i t y .
D r .  M a d d e n . — N o  d o u b t .  T h a t  i s  a  m a t t e r  e s s e n t i a l l y  i n v o l v e d  i n  t h e  C o n s t i 

t u t i o n .  I  t r u s t  e v e r y  o n e  w h o  r e a d s  o u r  C o n s t i t u t i o n  k n o w s  t h a t  s h e  i s  a  t h i n k i n g ,  

l i v i n g  e n t i t y ; s h e  h a s  a d v i s e r s  o n  w h o s e  a d v i c e  s h e  m a y  o r  m a y  n o t  a c t .  B u t  t h e  

a d v i s e  m u s t  b e  t e n d e r e d  t o  h e r  b e f o r e  s h e  c a n  d e c i d e  w h e t h e r  s h e  w i l l  a c t  u p o n  i t  o r  

n o t .  T h e r e  m u s t  b e  a  l i v i n g  p e r s o n  t o  w h o m  t h e  a d v i c e  h a s  t o  b e  t e n d e r e d .  T h e  

Q u e e n  h a s  a  d u t y  t o  d i s c h a r g e  o f  t h i n k i n g  f o r  h e r s e l f ,  a n d  s h e  h a s  a  d u t y  t o  d i s c h a r g e  

t o  t h e  c o u n t r y ,  s h e  c a n n o t  d i s m i s s  h e r  M i n i s t e r s  a s  t h o u g h  t h e y  w e r e  m e n i a l  s e r v a n t s .  

S h e  m u s t  d e m a n d  f r o m  h e r  M i n i s t e r s  t h e  r e a s o n  f o r  t h e i r  c o n d u c t  b e f o r e  d e t e r m i n i n g  

t o  d i s m i s s  t h e m .



T h e  C h i e f  J u s t i c e . — I n  a  c o u n t r y  w h e r e  t h e r e  i s  r e s p o n s i b l e  G o v e r n m e n t  t h e  

l a w  d o e s  n o t  r e c o g n i s e  a n y  p e r s o n a l  d u t y  i n  t h e  S o v e r e i g n ,  a n d  t h e  l a w  t h e r e f o r e  s a y s  

t h a t  s h e  i s  a b s o l u t e l y  i r r e s p o n s i b l e  t o  h u m a n  l a w .  S h e  c a n  d o  n o  w r o n g .  D o e s  n o t  

t h a t  i m p l y  t h a t  t h e r e  i s  n o  d u t y  r e c o g n i s e d  b y  l a w  o n  t h e  p a r t  o f  t h e  S o v e r e i g n — n o  

d u t y  e x i s t i n g  i n  h e r  t o  d o  a n y  a c t  a p a r t  f r o m  h e r  r e s p o n s i b l e  a d v i s e r s .  T h e  r e a s o n  

i s  t h a t  e v e r y  a c t  i s  d o n e  b y  t h e  r e s p o n s i b l e  a d v i s e r s ,  w h o  a r e  r e s p o n s i b l e  f o r  t h e  a c t s .

D r .  M a d d e n . — T h e  E x e c u t i v e  C o u n c i l l o r  i s  t h e  a c t o r  o r  a g e n t ,  b u t  t h e  C r o w n  

m u s t  h a v e  s o m e  p a r t i c i p a t i o n  i n  i t  p e r s o n a l l y .  T h e  d i f f e r e n c e  b e t w e e n  t h e  o r d i n a r y  

r e l a t i o n  o f  p r i n c i p a l  a n d  a g e n t ,  a n d  t h a t  b e t w e e n  t h e  C r o w n  a n d  i t s  a d v i s e r s ,  i s  t h i s —  

t h a t  i n  a n  o r d i n a r y  c a s e ,  i f  a n  a g e n t  d i d  a n  a c t  i t  m a y  b e  i m p l i e d  t h a t ,  b e c a u s e  h e  w a s  

a p p o i n t e d  g e n e r a l l y  h e  h a d  a u t h o r i t y  t o  d o  t h e  a c t .  B u t  i n  t h e  c a s e  o f  t h e  C r o w n ,  

H e r  M a j e s t y  w a s  r e s p o n s i b l e  a s  p r i n c i p a l  f o r  t h e  a c t  d o n e .  S h e  h a s  t h i s  r i g h t  a n d  

t h i s  p o s i t i o n ,  t h a t  s h e  m u s t  j u d g e  o f  t h e  r i g h t s  a n d  w r o n g s  o f  t h e  a c t s  o f  h e r  r e s p o n 

s i b l e  a d v i s e r s .  I t  w o u l d  b e  h e r  d u t y  t o  t h e  c o u n t r y ,  i f  s h e  t h o u g h t  i t  r i g h t ,  t o  d i s m i s s  

t h e m ,  a n d  t o  s u m m o n  o t h e r  c o u n c i l l o r s  t o  h e r  a i d .  I f  s h e  w e r e  u n a b l e  t o  o b t a i n  

c o u n c i l l o r s  o n  t h a t  b a s i s ,  i f  t h e y  a l l  d e c l i n e d  r e s p o n s i b i l i t y ,  s h e  m a y  d i s s o l v e  P a r l i a m e n t  

t o  a s c e r t a i n  t h e  w i l l  o f  t h e  p e o p l e .  W h e n  t h e  w i l l  o f  t h e  p e o p l e  h a s  b e e n  d e c l a r e d ,  

H e r  M a j e s t y ,  t h o u g h  p e r h a p s  d i f f e r i n g  f r o m  i t ,  m u s t  g e t  s u c h  r e s p o n s i b l e  a d v i s e r s  a s  

s h e  c a n .

M r .  J u s t i c e  K e r f e r d . — C a n  s h e  d i s s o l v e  P a r l i a m e n t  w i t h o u t  a d v i c e  ?

D r .  M a d d e n . — C e r t a i n l y .

T h e  C h i e f  J u s t i c e . — I n d i v i d u a l l y ,  H e r  M a j e s t y  m a y  h a v e  a  d u t y  i n  c e r t a i n  c a s e s .  

B u t ,  q u i t e  a p a r t  f r o m  d u t y ,  h a s  s h e  a n y  l e g a l  r i g h t ?  H a s  H e r  M a j e s t y  a n y  d u t y  t h a t  

t h e  l a w  r e c o g n i s e s  a s  l e g a l l y  e x i s t i n g  t o  d o  a n y  a c t  w h i c h  c o m e s  w i t h i n  t h e  c o n s t i t u t i o n  

o f  w h a t  i s  k n o w n  a s  r e s p o n s i b l e  g o v e r n m e n t  i n  E n g l a n d  ?

D r .  M a d d e n . — T h e  d u t i e s  o f  t h e  S o v e r e i g n  a r e  o f  i m p e r f e c t  o b l i g a t i o n ,  a s  t h e y  

c a n n o t  b e  e n f o r c e d  i n  a n y  C o u r t .

M r .  J u s t i c e  H o l r o y d . — S h e  m a y  h a v e  a  d u t y ,  b u t  s h e  c a n n o t  b e  p u n i s h e d  f o r  

n o t  d o i n g  i t .

T h e  C h i e f  J u s t i c e . — A l t h o u g h  t h e r e  m a y  b e  n o  m e a n s  o f  e n f o r c i n g  t h e  d u t y ,  

y e t ,  i f  i t  i s  a  l e g a l  d u t y ,  s h e  i s  s u b j e c t  t o  t h e  j u d g m e n t  o f  h e r  s u b j e c t s  u p o n  i t .  I  d o  

n o t  k n o w  o f  a n y  a c t  d o n e  b y  a  S o v e r e i g n  u n d e r  a  C o n s t i t u t i o n  w h e r e  t h e r e  i s  r e s p o n 

s i b l e  g o v e r n m e n t  w h i c h  i s  t h e  l e g i t i m a t e  s u b j e c t  f o r  h u m a n  j u d g m e n t ,  a n d  f o r  w h i c h  

t h e  S o v e r e i g n  i s  a m e n a b l e  t o  h u m a n  c r i t i c i s m .

D r .  M a d d e n . — S h e  i s  o b v i o u s l y  a m e n a b l e  f o r  d i s s o l v i n g  P a r l i a m e n t  i f  s h e  d i f f e r s  

f r o m  h e r  s u b j e c t s  o n  a  q u e s t i o n  o n  w h i c h  s h e  a l s o  d i f f e r e d  f r o m  t h e  P a r l i a m e n t  t h a t  s h e  

h a d  d i s s o l v e d .

M r .  J u s t i c e  H o l r o y d . — I t  i s  u s e l e s s  t o  h a v e  t h e  m a x i m  t h a t  “  t h e  K i n g  c a n  d o  

n o  w r o n g  ”  i f  h e  c a n n o t  d o  a n y t h i n g  a t  a l l .  T h e r e  m u s t  b e  a  m i n d  t o  b e  a d v i s e d .  I f  

t h e r e  i s  n o  m i n d  n o  a d v i c e  c a n  b e  t e n d e r e d  t o  i t .

M r .  J u s t i c e  W i l l i a m s  ( t o  D r .  M a d d e n ) . — Y o u  a n s w e r e d  o f f - h a n d  j u s t  n o w  t h e  

q u e s t i o n  o f  M r .  J u s t i c e  K e r f e r d .  I t  t e s t s  t h e  v a l i d i t y  o f  y o u r  a r g u m e n t .  Y o u  

a n s w e r e d  t o  M r .  J u s t i c e  K e r f e r d ,  “ C e r t a i n l y . ”  T h a t  i s  h a r d l y  s a t i s f a c t o r y .  M r .  

J u s t i c e  K e r f e r d  a s k e d  i f  t h e  Q u e e n  c o u l d ,  o f  h e r  o w n  m o t i o n ,  d i s s o l v e  P a r l i a m e n t ,  a n d  

y o u  s a i d  “ C e r t a i n l y . ”  I  a g r e e  w i t h  M r .  J u s t i c e  K e r f e r d  t h a t  s h e  h a s  t o  c a l l  i n  t h e  a i d  

o f  o t h e r  a d v i s e r s  b e f o r e  d i s s o l v i n g  P a r l i a m e n t ,  a n d  i n  o r d e r  t o  e n a b l e  h e r  t o  a c t .

D r .  M a d d e n . — I t  i s  w i t h i n  t h e  p e r s o n a l  k n o w l e d g e  o f  M r .  J u s t i c e  K e r f e r d  t h a t  

t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  h e r e  h a s  s e v e r a l  t i m e s  r e f u s e d  t o  a c c e p t  t h e  a d v i c e  t o  

d i s s o l v e  P a r l i a m e n t .

T h e  C h i e f  J u s t i c e . — U n l e s s  H e r  M a j e s t y  c a n  f i n d  o t h e r  a d v i s e r s ,  s h e  m u s t  

a c c e p t  h e r  p o s i t i o n ,  a n d  k e e p  t h o s e  t h a t  s h e  h a s .  H e r  M a j e s t y  c a n ’t  a c t  w i t h o u t  t h e  

a d v i c e  o f  s o m e  o n e  w h o  w i l l  t a k e  t h e  r e s p o n s i b i l i t y  o f  t h e  a c t .

D r .  M a d d e n . — I n  t h i s  c o u n t r y  t h e  a d v i c e  o f  M i n i s t e r s  h a s  b e e n  r e f u s e d ,  a n d  

o t h e r  a d v i s e r s  h a v e  b e e n  o b t a i n e d .  A n d  t h e s e  a d v i s e r s  h a v e  b e e n  a l l o w e d  b y  t h e  

C r o w n  t o  c a r r y  o n  i n  t h e  f a c e  o f  a  m a j o r i t y  i n  P a r l i a m e n t .

T h e  C h i e f  J u s t i c e . — T h e  C r o w n  n e e d  n o t  t a k e  t h e  a d v i c e ; b u t  t h e r e  i s  n o  

a u t h o r i t y  t h a t  f o r  a  d i s t i n c t  p e r s o n a l  a c t  o f  t h e  S o v e r e i g n  s h e  c a n  a c t  w i t h o u t  a d v i c e *  

W h e n  t h e  S o v e r e i g n  i s  inops consilii, w h e n  s h e  h a s  n o  a d v i s e r s ,  s h e  m u s t  g e t  o t h e r s .  

H e r  M a j e s t y  m a y  i n  t h a t  c a s e  c o n s u l t  h e r  f o o t m a n ,  i f  s h e  p l e a s e s ,  a s  t o  w h a t  s h e  s h o u l d  

d o  ; b u t  s h e  m u s t  h a v e  a d v i s e r s  r e s p o n s i b l e  t o  P a r l i a m e n t  f o r  h e r  a c t s  ; s h e  m u s t  f i n d  

a d v i s e r s  w h o ,  a f t e r  t h e  d i s s o l u t i o n  o f  t h e  p r e v i o u s  P a r l i a m e n t ,  w i l l  b e  a n s w e r a b l e  t o  

t h e  n e w  P a r l i a m e n t  w h e n  i t  a s s e m b l e s .



D r .  M a d d e n .  L o r d  J o l m  R u s s e l l  s a y s  t h a t  t h e  C r o w n  m a y  g r a n t  o r  r e f u s e  a  
d i s s o l u t i o n .  I f  I  a m  s i n n i n g ,  i n  t h e  a n s w e r  I  g a v e  t o  M r .  J u s t i c e  K e r f e r d  I  a m  

s i n n i n g  i n  g o o d  c o m p a n y .  D r .  H e a r n ,  i n  h i s  “ G o v e r n m e n t  o f  E n g l a n d , ”  2 n d  e d . ,  
p a g e  9 8 ,  p a r a g r a p h  4 ,  s a y s : —  ’ ’

I l i e i e  a i e ,  h o w e v e r ,  c e r t a i n  c a s e s ,  a n d  t h e s e  t o o ,  o f  n o  c o m m o n  m a g n i t u d e ,  

“  w h i c h  f o r m  e x c e p t i o n s  t o  t h e  f o r e g o i n g  r u l e .  I n  t h e s e  c a s e s  t h e  K i n g  d o e s  n o t  

“  n e c e s s a r i l y  r e q u i r e  e i t h e r  t h e  a s s i s t a n c e  o r  t h e  a d v i c e  o f  a n y  o f f i c e r .  H e  a c t s  i n  

“  p e r s o n  a n d  d o e s  n o t  m e r e l y  c o m m a n d  a c t i o n s .  T h e  f i r s t  o f  t h e s e  c a s e s  i s  t h e  p r o 

r o g a t i o n  o r  t h e  d i s s o l u t i o n  o f  P a r l i a m e n t .  P a r l i a m e n t  i s  c o n v e n e d  b y  w r i t s  u n d e r  

“ t h e  g r e a t  s e a l  i s s u e d ,  a s  t h e y  a l w a y s  s e t  f o r t h ,  b y  t h e  a d v i c e  o f  t h e  P r i v y  C o u n c i l ;  

“  b u t  i t  m a y  b e  t e r m i n a t e d  b y  t h e  m e r e  o r a l  a n n o u n c e m e n t  o f  t h e  K i n g  h i m s e l f .  T h i s  

“  m o d e  o f  d i s m i s s i o n  i s  u s u a l l y  a d o p t e d  f o r  p r o r o g a t i o n  u n l e s s  i t  b e  p e r s o n a l l y  i n c o n 

v e n i e n t  t o  H e r  M a j e s t y  t o  a t t e n d .  A  d i s s o l u t i o n  i s  n o w  s e l d o m  a n n o u n c e d  i n  t h i s  

“  w a y ,  b u t  t h e  p o w e r  s o  t o  d i s s o l v e  P a r l i a m e n t  d o e s  n o t  a d m i t  o f  d o u b t .  I n  l i k e  

“  m a n n e r  t h e  R o y a l  a s s e n t  m a y  b e  g i v e n  t o ,  o r  w i t h h e l d  f r o m ,  a n y  B i l l  w i t h o u t  t h e  i n t e r -  

“  f e r e n c e  a n d  w i t h o u t  t h e  r e s p o n s i b i l i t y  o f  a n y  o f f i c e r .  T h e  C l e r k  o f  t h e  P a r l i a m e n t  

“  i n d e e d ,  a n n o u n c e s  i n  a  s e t  f o r m  t o  t h e  P a r l i a m e n t  t h e  R o y a l  p l e a s u r e  w i t h  r e s p e c t  

“ t o  e v e r y  B i l l  t h a t  i s  p r e s e n t e d  f o r  a s s e n t ;  b u t  e v e n  i f  t h a t  o f f i c e r  w e r e  t o  r e f u s e  t o  

“  n o t i f y  i n  a n y  c a s e  t h e  R o y a l  d i s a p p r o b a t i o n ,  t h e  B i l l  i n  r e s p e c t  t o  w h i c h  h e  v e n t u r e d  

“  u p o n  s u c h  a  c o u r s e  w o u l d  s t i l l  f a i l  t o  b e c o m e  l a w . ”

M r .  J u s t i c e  W i l l i a m s . — D o  y o u  c o n t e n d  t h a t  ?

D r .  M a d d e n . — I t  r a i s e s  a  q u e s t i o n  t h a t  i s  u n s e t t l e d .

M r .  J u s t i c e  W i l l i a m s . — B u t  h e  p u t s  i t  v e r y  d i s t i n c t l y  a s  s e t t l e d .

T h e  C h i e f  J u s t i c e . — A c c o r d i n g  t o  t h e  m o d e r n  d o c t r i n e  s h e  c a n ’t  r e f u s e  h e r

a s s e n t .

D r .  M a d d e n . — N o  d o u b t .  T h e  r i g h t  t o  r e f u s e  a s s e n t  t o  B i l l s  h a s  f a l l e n  i n t o  

d i s u s e ; t h a t  i s  a l l  t h a t  c a n  b e  s a i d  o f  i t .  I t  i s  s o  l o n g  s i n c e  t h e  C r o w n  r e f u s e d  t o  

a s s e n t  t o  a  B i l l .

• T h e  C h i e f  J u s t i c e . — T h e  l a s t  t i m e  w a s  i n  1 7 0 5 .

D r .  M a d d e n . - — H o w  h a s  t h e  C r o w n  l o s t  t h a t  p r e r o g a t i v e  b y  d i s u s e ?  I f  t h a t  

p r e r o g a t i v e  i s  g o n e ,  o t h e r  p r e r o g a t i v e s  m a y  a l s o  b e  l o s t  b y  d i s u s e .  I f  i t  i s  n o t  l o s t  i t  

s t i l l  e x i s t s .  1  w a s  p r e s s e d  t o  m a i n t a i n  t h e  p r o p o s i t i o n  t h a t  s h e  m u s t  c o n s u l t  a d v i s e r s  

o r  s h e  c a n ’t  b e  a d v i s e d .  D r .  H e a r n  p u t s  i t  i n  a  p l a i n  a n d  i n t e l l i g i b l e  f a s h i o n .  I n  t h e  

2 n d  e d i t i o n  o f  H e a r n e ’s  b o o k  o n  t h e  G o v e r n m e n t  o f  E n g l a n d ,  p a g e  1 2 4 .  H e  s a y s  :—  

“  I t  h a s  b e e n  a  s u b j e c t  o f  n o  s m a l l  s u r p r i s e  a n d  r e m a r k  t h a t  o u r  m o d e r n  s y s t e m  

“  o f  g o v e r n m e n t  i s  n o t  e x p r e s s e d ,  a n d  s e e m s  i n c a p a b l e  o f  b e i n g  e x p r e s s e d  i n  a  l e g a l  

“  f o r m .  T h e  C a b i n e t  i s  a  b o d y  u n k n o w n  t o  t h e  l a w .  W h e n  i t  w a s  d e s i r e d  t h a t  

“  r e s p o n s i b l e  g o v e r n m e n t ,  a s  i t  i s  c a l l e d ,  s h o u l d  b e  i n t r o d u c e d  t o  t h e  c o l o n i e s ,  i t  w a s  

“  f o u n d  t h a t  t h e  n e a r e s t  a p p r o a c h  t o  a  w r i t t e n  d e s c r i p t i o n  o f  i t  w a s  o b t a i n e d  b y  a  v e r y  

“  t r i f l i n g  c h a n g e  i n  t h e  G o v e r n o r ’s  i n s t r u c t i o n s .  T h e  r e a s o n  o f  t h i s  s t r a n g e  f a c t  i s  

“  n o w  a p p a r e n t .  O u r  p r e s e n t  p o l i t i c a l  s y s t e m  d e a l s  w i t h  t h e  d i s c r e t i o n a r y  p o w e r s  o f  t h e  

“  C r o w n .  B u t  w h e r e  p o w e r s  a r e  d i s c r e t i o n a r y ,  t h e i r  e x e r c i s e  c a n n o t  b y  t h e  v e r y  

“  t e r m s  b e  c o n t r o l l e d .  W h e r e  t h e r e  i s  l e g a l  o b l i g a t i o n ,  t h e r e  i s  n o  r o o m  f o r  d i s c r e t i o n .  

“  B u t  u n l e s s  t h e  m o n a r c h i a l  f o r m  o f  g o v e r n m e n t  w e r e  c h a n g e d ,  a  c o u r s e  w h i c h  n e i t h e r  

“  n o w  n o r  a t  a n y  p r e v i o u s  t i m e  t h e  c o u n t r y  c o u l d  b e  i n d u c e d  t o  a d o p t ,  a  l a r g e  d i s c r e -  

“  t i o n  m u s t  r e s t  w i t h  t h e  C r o w n .  T h u s ,  s i n c e  t h i s  c o n d i t i o n  m u s t  b e  a c c e p t e d  a s  a n  

“  u l t i m a t e  f a c t  i n  o u r  p o l i t i c a l  s y s t e m ,  a n d  s i n c e  a l l  d i r e c t  c o n t r o l  i s ^  f r o m  t h e  v e r y  

“  n a t u r e  o f  t h e  c a s e  i m p o s s i b l e ,  n o t h i n g  r e m a i n s  b u t  t o  p r o v i d e  s u c h  i n d i r e c t  i n f l u e n c e s  

“  a s  m a y  b e s t  t e n d  t o  s e c u r e  t h e  s a t i s f a c t o r y  u s e  o f  t h a t  d i s c r e t i o n . ”

A t  p a g e  1 2 7  h e  s a y s  “  I t  m a y  b e  t h o u g h t  a n  i n h e r e n t  d e f e c t  i n  o u r  i n s t i t u t i o n s  

“  t h a t  s o  g r e a t  p o w e r s  a r e  p l a c e d  i n  t h e  h a n d s  o f  o n e  p e r s o n ,  a n d  t h a t  t h e  s u c c e s s f u l  

“  w o r k i n g  o f  t h e  w h o l e  p o l i t i c a l  s y s t e m  i s  d e p e n d e n t  u p o n  h i s  w i l l i n g n e s s  t o  u s e  h i s  

“  p o w e r  w i t h o u t  r e g a r d  t o  h i s  o w n  p e r s o n a l  i n c l i n a t i o n s .  I t  i s  t h e r e  r e c o g n i s e d  

“  d i s t i n c t l y  t h a t  h e  h a s  t h e  p o w e r  t o  d o  i t  i f  h e  w i l l .  S u c h  a  d e f e c t  w o u l d  d o u b t l e s s  

“  e x i s t  i f  t h e r e  w e r e  n o  i n f l u e n c e s  c a l c u l a t e d  t o  d i r e c t  a n d  d e t e r m i n e  t h e  R o y a l  w i l l .

“  B u t  o f  s u c h  i n f l u e n c e s  o u r  C o n s t i t u t i o n  i n  i t s  m o d e r n  f o r m  i s  f u l l .  I t  d e a l s  w i t h  

“  t h e  K i n g  a s  w i t h  a  m a n  p o s s e s s e d  o f  f r e e  w i l l ,  a n d  c a p a b l e  o f  a  r e a s o n a b l e ^  c h o i c e .  

“ I t  l e a v e s  h i m  f r e e  t o  d i s t i n g u i s h  b e t w e e n  r i g h t  a n d  w r o n g ; a n d  w h i l e  i t  n e 'v e i  

“ p r e s u m e s  t h a t  h e  w i l l  c h o o s e  t h e  w r o n g ,  i t  i s  c a r e f u l  t o  s u r r o u n d  h i m  w i t h  e \ e i y  

“  i n d u c e m e n t  t o  c h o o s e  t h e  r i g h t .  S o m e  o f  t h e s e  m o t i v e s  a r e  p o s i t i v e  a n d  s o m e  a i e  

“  n e g a t i v e .  S o m e  o f f e r  d i s t i n c t  i n d u c e m e n t s  t o  t h e  a d o p t i o n  o f  t h e  c o n s t i t u t i o n a l  

“  c o u r s e ;  a n d  o t h e r s  t a k e  a w a y  t h e  i n d u c e m e n t s  t o  a b a n d o n  i t .  B y  t h e i r  c o m b i n e d



“  o p e r a t i o n  t h a t  r e s u l t  h a s  b e e n  o b t a i n e d ,  w h i c h ,  u p  t o  t h e  p r e s e n t  t i m e  a t  l e a s t ,  h a s  

“  p r o v e d  s o  e m i n e n t l y  s u c c e s s f u l . ”

T h e s e  t w o  p a s s a g e s  s t a t e  t h e  f a c t  t h a t  t h e  Q u e e n  i s  t h e  p e r s o n  w h o  i s  a s s u m e d  

t o  b e  c a p a b l e  o f  j u d g m e n t  a n d  e n d o w e d  w i t h  t h e  r i g h t  t o  e x e r c i s e  a  f r e e  j u d g m e n t .  

S h e  i s  a  p e r s o n  w i t h  a  d i s c r e t i o n ,  a n d  i f  t h a t  i s  s u b j e c t  t o  c o n t r o l ,  i t  c a n n o t  b e  a  d i s 

c r e t i o n  a t  a l l .  T h a t  i s  t h e  o p i n i o n  o f  a  w r i t e r  w h o  d e v o t e d  a  l i f e - l o n g  s t u d y  t o  t h e s e  

m a t t e r s ,  a n d  h i s  w o r k s  h a v e  b e e n  r e c e i v e d  i n  E n g l a n d  w i t h  t h e  s a m e  r e s p e c t  w i t h  w h i c h  

t h e y  h a v e  b e e n  r e c e i v e d  h e r e .  H e  m a y  d i f f e r  w i t h  t h e  o p i n i o n s  o f  o t h e r s ,  b u t  h e  i s  n o t  

a n  a u t h o r i t y  t o  b e  l i g h t l y  d i s r e g a r d e d .  I  t h e r e f o r e  s u b m i t  t h a t  i n  E n g l a n d  t h e  

M i n i s t e r s  c a n n o t  a c t  w i t h o u t  t h e  Q u e e n ’s  k n o w l e d g e  o r  c o n s e n t ,  o r  w i t h o u t  t e n d e r i n g  

t h e  a d v i c e  w h i c h  s h e  i s  t o  h a v e  t h e  o p p o r t u n i t y  o f  r e c e i v i n g  o r  r e f u s i n g .  M y  l e a r n e d  

f r i e n d  h a s  q u o t e d  t h e  c a s e  o f  B u r o n  v. D e n m a n  a s  a  s o r t  o f  d i r e c t  a u t h o r i t y  t h a t  

M i n i s t e r s  m a y  a c t  w i t h o u t  t h e  c o n s e n t  o f  t h e  C r o w n .  I t  i s  a b o u t  a s  u n s a t i s f a c t o r y  

a n  a u t h o r i t y  f o r  t h a t  p u r p o s e  a s  c a n  b e  f o u n d .  I t  i s  a  c a s e  i n  w h i c h  t h e  l e a r n e d  J u d g e  

w h o  g i v e s  t h e  d i r e c t i o n  t o  t h e  j u r y ,  t e l l s  t h e m  t h a t  h e  h i m s e l f  i s  v e r y  d o u b t f u l  i n d e e d  

a b o u t  w h a t  h e  i s  t e l l i n g  t h e m  a s  a  m a t t e r  o f  l a w ,  a n d  t h e  d e c i s i o n  i s  t h e  r e s u l t  o f  o n e  

o f  t h o s e  l e a s t  s a t i s f a c t o r y  o f  j u d i c i a l  c o n s u l t a t i o n s  w h e r e  a  f e w  w o r d s  a r e  h a d  w i t h  

s o m e  l e a r n e d  b r e t h r e n ,  w h o  g i v e  a d v i c e  w i t h o u t  d e b a t e  o r  c o n s i d e r a t i o n .  T h e  c a s e  

n e v e r  w e n t  t o  a p p e a l ,  t h e  r e p o r t  s t a t i n g — “  B u t  t h e  p l a i n t i f f s  a f t e r w a r d s  o b t a i n e d  a n  

“  o r d e r  t o  d i s c o n t i n u e ,  c e r t a i n  t e r m s  o f  s e t t l e m e n t  o f  t h i s  a n d  o t h e r  s i m i l a r  a c t i o n s  

“  h a v i n g  b e e n  a g r e e d  t o . ”  T h e  c a s e ,  t h e r e f o r e ,  n e v e r  w e n t  t o  i t s  l e g i t i m a t e  c o n c l u s i o n .  

T w o  o t h e r  t h i n g s  a r e  t o  b e  b o r n e  i n  m i n d  i n  c o n n e x i o n  w i t h  i t .  I  d o  n o t  t h i n k  i t  i s  

b y  a n y  m e a n s  c l e a r  t h a t  H e r  M a j e s t y  n e c e s s a r i l y  h a d  n o t  c o g n i s a n c e  o f  t h e  m a t t e r .  

I t  a p p e a r s ,  a m o n g s t  o t h e r  t h i n g s ,  t h a t  t h e  c o r r e s p o n d e n c e  r e l a t i n g  t o  t h e s e  p r o c e e d i n g s  

w a s  l a i d  b e f o r e  P a r l i a m e n t ,  a n d ,  b y  t h e  1 0  a n d  1 1  V i c t o r i a ,  c h a p .  1 0 7 ,  t h a t  t h e  s u m  

o f  £ 7 , 7 5 0  w a s  a p p r o p r i a t e d  f o r  t h e  s u p p r e s s i o n  o f  t h e  s l a v e  t r a d e ,  £ 4 , 0 0 0  o f  

w h i c h  w e n t  t o w a r d s  s e t t l i n g  t h i s  c a s e .  H e r  M a j e s t y  m u s t  h a v e  k n o w n  o f  t h a t  

v o t e ,  w h i c h  i s  r e c o g n i s e d  b y  t h e s e  A c t s .  I t  i s  a  d i r e c t  a p p r o v a l  a n d  a c q u i e s c e n c e  

b y  t h e  S o v e r e i g n .  A t  t h e  t i m e  t h e r e  w a s  i n  f o r c e  a n  A c t  o f  P a r l i a m e n t  i n  r e l a t i o n  

t o  t h e  s l a v e  t r a d e .  I t  w a s  t h e  2 n d  a n d  3 r d  V i c t o r i a ,  c h a p .  7 3 ,  w d i i c h  r e a d s : —  

“  W h e r e a s  i t  i s  e x p e d i e n t  t h a t  p e r s o n s  e m p l o y e d  u n d e r  t h e  a u t h o r i t y  o f  H e r  M a j e s t y  

“  i n  t h e  d e t e n t i o n  a n d  s e i z u r e  o f  v e s s e l s  e n g a g e d  i n  t h e  s l a v e  t r a d e  s h o u l d  b e  i n d e m n i -  

“  f i e d  a g a i n s t  t h e  c o n s e q u e n c e s  o f  v e x a t i o u s  s u i t s  a n d  a c t i o n s  w i t h  w h i c h  t h e y  m a y b e  

“  h a r a s s e d  ; a n d  w h e r e a s  i t  i s  a l s o  e x p e d i e n t  t h a t  jD O w e r  s h o u l d  b e  g i v e n  t o  t h e  H i g h  

“  C o u r t  o f  A d m i r a l t y  a n d  t o  C o u r t s  o f  V i c e - A d m i r a l t y  t o  a d j u d i c a t e  u p o n  v e s s e l s  a n d  

a  t h e i r  c a r g o e s  c a p t u r e d  f o r  h a v i n g  b e e n  e n g a g e d  i n  t h e  s l a v e  t r a d e  a n d  a l s o  u p o n  

u  s l a v e s  t a k e n  o n  b o a r d  t h e r e o f ; a n d  w h e r e a s  i t  i s  f u r t h e r  e x p e d i e n t  t o  e x t e n d  t h e  

“  p r o v i s i o n s  o f  c e r t a i n  A c t s  o f  P a r l i a m e n t  w h i c h  e m p o w e r  H e r  M a j e s t y  t o  g r a n t  

“  b o u n t i e s  f o r  t h e  c a p t u r e  o f  v e s s e l s  e n g a g e d  i n  t h e  s l a v e  t r a d e  ; a n d  w h e r e a s  H e r  

“  M a j e s t y  h a s  b e e n  p l e a s e d  t o  i s s u e  o r d e r s  t o  h e r  c r u i s e r s  t o  c a p t u r e  P o r t u g u e s e  

“  v e s s e l s  e n g a g e d  i n  t h e  s l a v e  t r a d e  a n d  o t h e r  v e s s e l s  e n g a g e d  i n  t h e  s l a v e  t r a d e  n o t  

“ b e i n g  j u s t l y  e n t i t l e d  t o  c l a i m  t h e  p r o t e c t i o n  o f  t h e  f l a g  o f  a n y  S t a t e  o r  n a t i o n .  M a y  

“ i t  t h e r e f o r e  p l e a s e  y o u r  M a j e s t y  t h a t  i t  m a y  b e  e n a c t e d  ; a n d  b e  i t  e n a c t e d  b y  h e r  

“  Q u e e n ’s  m o s t  e x c e l l e n t  M a j e s t y ,  b y  a n d  w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  t h e  L o r d s  

“  s p i r i t u a l  a n d  t e m p o r a l ,  a n d  C o m m o n s ,  i n  t h i s  p r e s e n t  P a r l i a m e n t  a s s e m b l e d ,  a n d  b y  

“  t h e  a u t h o r i t y  o f  t h e  s a m e ,  T h a t  i t  s h a l l  b e  l a w f u l  f o r  a n y  p e r s o n  o r  p e r s o n s  i n  H e r  

“  M a j e s t y ’s  s e r v i c e  u n d e r  a n y  o r d e r  o r  a u t h o r i t y  o f  t h e  L o r d  H i g h  A d m i r a l  o r  o f  t h e  

“  c o m m i s s i o n e r s  f o r  e x e c u t i n g  t h e  o f f i c e  o f  L o r d  H i g h  A d m i r a l  o f  G r e a t  B r i t a i n  o r  o f  

“  a n y  o f  H e r  M a j e s t y ’s  S e c r e t a r i e s  o f  S t a t e ,  t o  d e t a i n ,  s e i z e ,  a n d  c a p t u r e  a n y  s u c h  

“  v e s s e l s ,  a n d  t h e  s l a v e s ,  i f  a n y ,  f o u n d  t h e r e i n ,  a n d  t o  b r i n g  t h e  s a m e  t o  a d j u d i c a t i o n  

“  i n  t h e  H i g h  C o u r t  o f  A d m i r a l t y  o f  E n g l a n d  o r  i n  a n y  V i c e - A d m i r a l t y  C o u r t  w i t h i n  

“  H e r  M a j e s t y ’s  d o m i n i o n s  i n  t h e  s a m e  w a y  a s  i f  s u c h  v e s s e l s  a n d  t h e  c a r g o e s  t h e r e o f  

“ w e r e  t h e  p r o p e r t y  o f  B r i t i s h  s u b j e c t s  ; a n d  a l l  p e r s o n s  c o n c e r n e d  i n  o r  a d v i s i n g  t h e  

“  g i v i n g  o f ,  o r  g i v i n g  o r  i s s u i n g ,  a n y  s u c h  o r d e r ,  a u t h o r i t y ,  o r  a c t i n g  u n d e r  o r  i n  p u r -  

“  s u a n c e  t h e r e o f ,  o r  c a r r y i n g  t h e  s a m e  i n t o  e x e c u t i o n  s h a l l  b e  a n d  t h e y  a r e  h e r e b y  

“  i n d e m n i f i e d : P r o v i d e d  a l w a y s ,  t h a t  n o  s u c h  C o u r t  s h a l l  p r o c e e d  t o  c o n d e m n  a n y  

“  v e s s e l ,  n o t  b e i n g  B r i t i s h  o r  P o r t u g u e s e ,  t h e  o w n e r s  o r  m a s t e r  w h e r e o f  s h a l l  e s t a b -  

“  l i s h  t o  t h e  s a t i s f a c t i o n  o f  s u c h  C o u r t  t h a t  t h e y  a r e  e n t i t l e d  t o  c l a i m  t h e  p r o t e c t i o n  o f  

“  t h e  f l a g  o f  a  S t a t e  o t h e r  t h a n  G r e a t  B r i t a i n  o r  P o r t u g a l . ”

T h e r e  w a s  a l s o  a n  A c t  r e l a t i n g  t o  S p a n i a r d s  i n  f o r c e  a t  t h a t  t i m e ,  t h e  6  a n d  7 

W i l l i a m  I V . ,  c h a p .  6 ,  w h i c h  i s  r e f e r r e d  t o  a n d  r e l i e d  o n  i n  t h e  c a s e  o f  B u r o n  v. 
D e n m a n .  T h e r e  w a s  a  t r e a t y  w i t h  S p a i n ,  w h i c h  w a s  e m b o d i e d  i n  t h a t  A c t  o f  P a r l i a 



m e n t ,  t h a t  S p a i n  s h o u l d  c o n c u r  w i t h  E n g l a n d  i n  a b o l i s h i n g  t h e  s l a v e  t r a d e ,  a n d  i t  w a s  

a l s o  p r o v i d e d  t h a t  a l l  s t e p s  n e c e s s a r y  f o r  t h e  s u p p r e s s i o n  o f  t h e  s l a v e  t r a d e  s h o u l d  b e  

t a k e n  b y  E n g l a n d .  B u t  t h e  o b j e c t i o n  w a s  t a k e n  t h a t  i t  w a s  n o t  p r o v e d  t h a t  S p a i n  

h a d  c o m p l i e d  w i t h  t h a t  t r e a t y  s o  f a r  a s  t o  p a s s  a n  A c t .  a n d  t h e  C o u r t  w o u l d  n o t  p r e s u m e  

t h a t  t h e  m a n  h a d  n o t  p r o p e r t y  i n  h i s  s l a v e s .  I  r e f e r  t o  t h i s  c a s e  t o  s h o w  t h a t  i t  i s  n o t  

a n  a u t h o i i t y  o f  g e n e r a l  a p p l i c a t i o n  a n d  i s  t o  b e  r e g a r d e d  l i g h t l v  i n  c o n n e x i o n  w i t h  
t h e  i s s u e s  i n v o l v e d  i n  t h i s  c a s e .

T h e  C h i e f  J u s t i c e . — R e f e r r i n g  t o  y o u r  a r g u m e n t  y e s t e r d a y ,  I  s h o u l d  l i k e  t o  

k n o w  w h a t  a c t s  o f  t h e  S o v e r e i g n  m u s t  r e q u i r e  h e r  p r e v i o u s  o r  s u b s e q u e n t  s a n c t i o n ,  

a n d  w h a t  a c t s  a r e  a s s u m e d  t o  b e  a u t h o r i z e d  b y  h e r  w i t h o u t  e x p r e s s  p r o o f  o f  h e r  s a n c 

t i o n  ?  I  s u p p o s e  y o u  d o  n o t  c o n t e n d  t h a t  e v e r y  d i r e c t i o n  g i v e n  t o  a  c l e r k  i n  t h e  

G o v e r n m e n t  o f f i c e s ,  o r  i n  t h e  o r d i n a r y  t r a n s a c t i o n  o f  p u b l i c  b u s i n e s s  b y  a  M i n i s t e r  o f  

t h e  C r o w n ,  r e q u i r e s  p r e v i o u s  s a n c t i o n  o r  s u b s e q u e n t  r a t i f i c a t i o n  ?

D r .  M a d d e n . — I  w o u l d  s a y  n o t  i n  m a t t e r s  o f  a d m i n i s t r a t i o n .

T h e  C h i e f  J u s t i c e . — T h a t  b e i n g  s o ,  i s  t h e r e  a n y  m e a n s  o f  d e t e r m i n i n g  w h a t  

a c t s  w i l l  b e  a s s u m e d  t o  b e  s a n c t i o n e d  b y  t h e  S o v e r e i g n  w i t h o u t  p r o o f  o f  h e r  p e r s o n a l  
s a n c t i o n  ?

D r .  M a d d e n . — I  w o u l d  s a y  n o  p u b l i c  a c t  w h a t e v e r  a s  s o o n  a s  i t  i s  c h a l l e n g e d .  

I n  o u r  l a w  c o u r t s  t h i n g s  p a s s  b y  a g r e e m e n t  o f  e v e r y b o d y  i n  a n  i r r e g u l a r  f a s h i o n ,  

b e c a u s e  t h e y  c a n n o t  b e  q u e s t i o n e d .  S o  i t  i s  w i t h  m a t t e r s  a f f e c t i n g  t h e  S o v e r e i g n .  

M i n i s t e r s  d o  v e n t u r e  t o  d o  t h e s e  t h i n g s  w i t h o u t  c o n s u l t a t i o n  a n d  t h e  a c q u i e s c e n c e  o f  

t h e  S o v e r e i g n ,  a n d  H e r  M a j e s t y  d o e s  n o t  o b j e c t ,  b u t  a s  s o o n  a s  a  m a t t e r  b e c o m e s  t h e  

s u b j e c t  o f  i n v e s t i g a t i o n  i n  a  c o u r t  o f  j u s t i c e ,  o r  b y  a n y  t r i b u n a l ,  i t  m u s t  b e  s h o w n  t h a t  

t h e  S o v e r e i g n  a c q u i e s c e d .

T h e  C h i e f  J u s t i c e . — T h e n  y o u  c o n t e n d  t h a t  a  M i n i s t e r  h a s  n o  p o w e r  t o  d o  a n y  

a c t  w i t h o u t  t h e  k n o w l e d g e  o f  t h e  S o v e r e i g n  ?

D r .  M a d d e n . — A c t s  o f  S t a t e  p o l i c y .

T h e  C h i e f  J u s t i c e . — C a n  y o u  d e f i n e  t h e m  ?  I  u n d e r s t a n d  y o u  n o w  t o  s a y  t h a t  

t h e  r u l e  a p p l i e s  t o  a l l  a c t s  a s  s o o n  a s  t h e y  a r e  c h a l l e n g e d .  I f  t h a t  b e  s o ,  e v e r y  a c t  

i s  u n l a w f u l ,  a n d  l i a b l e  t o  b e  c h a l l e n g e d ,  u n l e s s  i t  h a s  t h e  p r e v i o u s  s a n c t i o n  o r  s u b s e 

q u e n t  r a t i f i c a t i o n  o f  t h e  S o v e r e i g n .

D r .  M a d d e n . — I  t h i n k  a  d e f i n i t i o n  m i g h t  b e  s u p p l i e d  b y  a n  i l l u s t r a t i o n .  T h e  

c l e r k s  e m p l o y e d  b y  G o v e r n m e n t  a r e  t e c h n i c a l l y  s e r v a n t s  o f  t h e  C r o w n ,  b u t  s u b s t a n 

t i a l l y  t h e y  a r e  c l e r k s  o f  t h e  M i n i s t e r s ,  w h o  m u s t  h a v e  s o m e  p e r s o n s  t o  w r i t e  l e t t e r s  

a n d  d e s p a t c h e s .  T h e s e  a r e  i n  c o n n e x i o n  w i t h  m a t t e r s  a b o u t  w h i c h  t h e r e  c a n  b e  n o  

d o u b t  a s  t o  t h e  Q u e e n ’s  w i l l .

T h e  C h i e f  J u s t i c e . — I  u n d e r s t o o d  y o u  t o  p u t  i t  a  m o m e n t  a g o  t h a t  a l l  t h e s e  

a c t s  w o u l d  h a v e  t o  b e  p r o v e d  t o  h a v e  t h e  Q u e e n ’s  a u t h o r i t y  w h e n  c h a l l e n g e d .

D r .  M a d d e n . — I  d o  n o t  t h i n k  t h a t  w o u l d  b e  s o .

T h e  C h i e f  J u s t i c e . — I f  i t  b e  n o t  s o ,  c a n  y o u  s u g g e s t  a n y  m e a n s  o f  d e t e r m i n i n g  

w h a t  a c t ,  g r e a t  o r  s m a l l ,  c a n  b e  l e g a l l y  d o n e  ?

D r .  M a d d e n . — I  c a n  o n l y  d o  t h a t  b y  s t i l l  f u r t h e r  e x t e n d i n g  m y  e x a m p l e .  I t  

w o u l d  b e  i m p o s s i b l e  t o  c h a l l e n g e  t h e  p r o p r i e t y  o f  t h e  q u e s t i o n  w h e t h e r  i t  w a s  M r .  

S m i t h  o r  M r .  J o n e s  w h o  w r o t e  a  c e r t a i n  l e t t e r .  T h a t  w o u l d  b e  u n c h a l l e n g e a b l e .  I t  

w o u l d  b e  a  m a t t e r  w i t h i n  t h e  c o g n i s a n c e  o f  t h e  M i n i s t e r  o f  t h e  d e p a r t m e n t .  B u t  

w h e t h e r  H e r  M a j e s t y  h a d  b e e n  c o n s u l t e d  a n d  h a d  a g r e e d  t o  i t  o r  110, t h e  s u b j e c t  m a t t e r  

o f  t h e  l e t t e r  c o u l d  b e  d i s c u s s e d .  A n  a c t  o f  p o l i c y  i s  a  t h i n g  o n  w h i c h  t h e  Q u e e n  m u s t  

b e  c o n s u l t e d .

T h e  C h i e f  J u s t i c e . — W e  a r e  t o  a f f i r m ,  a c c o r d i n g  t o  y o u r  a r g u m e n t ,  t h a t  a l l  

a c t s  o f  t h e  M i n i s t e r  a r e  i l l e g a l  u n l e s s  i t  b e  p r e s u m e d  t h a t  t h e  C r o w n  h a s  g i v e n  i t s  

p e r s o n a l  a s s e n t  ?

D r .  M a d d e n . — I  t h i n k  s o .
T h e  C h i e f  J u s t i c e .  I  t h i n k  y o u  a r e  c o m p e l l e d  t o  g o  t o  t h a t  e x t e n t .

D r .  M a d d e n . — I  f e e l  m u c h  s a t i s f a c t i o n  i n  g o i n g  t h a t  l e n g t h  u n d e r  c o m p u l s i o n ,  

b e c a u s e  I  a m  s a t i s f i e d  i n  t h e o r y  i t  m u s t  b e  r i g h t .  T h o s e  w h o  m a i n t a i n  t h e  c o n t r a r y  

m u s t  s a y  t h a t  t h e  Q u e e n  i s  n o  t h i n k i n g  o r  e x i s t i n g  e n t i t y  i n  o u r  C o n s t i t u t i o n .

M r .  J u s t i c e  W r e n f o r d s l e y . — Y o u r  c o n t e n t i o n  g o e s  t o  t h i s  e x t e n t :  t h e  S o v e r e i g n  

m a y  d o  a c t s  w h i c h  a r e  n o t  v o i d  b u t  v o i d a b l e .
D r .  M a d d e n . — I  t h i n k  s o .  I  i n t e n d e d  i l l u s t r a t i n g  m y  a r g u m e n t  i n  t h i s  c o n 

n e x i o n .  W e  a r e  a l l  f a m i l i a r  w i t h  t h e  f a c t  t h a t  o c c a s i o n a l l y  a n  i s s u e  a r i s e s  i n  a  c a s e  

a s  t o  w h e t h e r  a n  a c t  o f  t h e  S t a t e  i s  a n  a c t  o f  t h e  C r o w n .  T h e  m o m e n t  i t  i s  c h a l l e n g e d  

t h e  Government Gazette i s  t a k e n  a s  e v i d e n c e  o f  i t s  c o n t e n t s ,  b u t  t h e  O r d e r  i n  C o u n c i l



h a s  g o t  t o  h e  p r o v e d .  I n a s m u c h  a s  t h e  Government Gazette i s  o n l y  m a d e  prima facie 
e v i d e n c e  o f  w h a t  t h e  C r o w n  h a s  d o n e ,  i f  i t  i s  c h a l l e n g e d  t h e  o r i g i n a l  O r d e r  i n  C o u n c i l  

m u s t  b e  g o t  a n d  p r o v e d  i n  C o u r t .  I  a s s u m e ,  f o r  t h e  p u r p o s e  o f  m y  a r g u m e n t ,  t h a t  i f  

t h i s  p r e r o g a t i v e  e x i s t s  a t  a l l  i t  m u s t  b e  e x e r c i s e d  w i t h  t h e  c o g n i s a n c e  o r  a t  l e a s t  t h e  

a c q u i e s e n c e  o f  H e r  M a j e s t y .  B e f o r e  I  g o  t o  t h e  m o r e  c o n c r e t e  p r o p o s a l ,  w h i c h  i s  t h e  

c r u c i a l  q u e s t i o n ,  I  m a y  d e a l  w i t h  t h e  q u e s t i o n  a s  t o  w h e t h e r  a n  a c t  b y  a  Q u e e n ’s  

s e r v a n t  m a y  b y  h e r  a p p a r e n t  n o n - i n t e r f e r e n c e  b e  c o n s i d e r e d  t o  b e  r a t i f i e d .  T h a t  h a s  

b e e n  c l o s e l y  c o n s i d e r e d  i n  t h e  c a s e  o f  C a m e r o n  v. K y t e ,  3  K n a p p ,  p .  3 3 2 : —

“  B u t  i t  w a s  c o n t e n d e d  t h a t  t h e  G o v e r n o r  i n  t h a t  c h a r a c t e r  h a d  n o t  a n y  s u c h  

“  p o w e r ; t h a t  n o n e  s u c h  w a s  d e l e g a t e d  t o  h i m  b y  t h e  K i n g ,  e x p r e s s l y  o r  b y  i m p l i c a t i o n .  

“  O n  t h e  o t h e r  h a n d ,  t h e  a p p e l l a n t  i n s i s t e d  t h a t  s u c h  a  p o w e r  o u g h t  t o  b e  i m p l i e d ; a n d  

“  i f  n o t ,  t h e  f a c t  o f  t h e  G o v e r n o r  h a v i n g  m a d e  a n  o r d e r  o f  t h i s  n a t u r e ,  a n d  t h e  K i n d ’s  

u  G o v e r n m e n t  n o t  h a v i n g  o b j e c t e d  t o  i t ,  w a s  s u f f i c i e n t  t o  r e n d e r  i t  v a l i d ,  a s  t h e  C r o w n  

“  m u s t  b e  p r e s u m e d  t o  h a v e  a d o p t e d  t h e  o r d e r  b y  i t s  a c q u i e s c e n c e .  T o  t h e  l a t t e r  a m i -  

u  m e n t  i t  w a s  a n s w e r e d ,  a n d  w e  t h i n k  m o s t  s a t i s f a c t o r i l y ,  t h a t  s u c h  a n  o r d e r  c a n n o t  b e  

“  s u p p o r t e d  o n  t h e  g r o u n d  t h a t  t h e  a c q u i e s c e n c e  o f  t h e  C r o w n  i s  e q u a l  t o  i t s  e x p r e s s  

“  a u t h o r i t y .  I f  t h e  K i n g  h a d  e x p r e s s l y  g i v e n  h i s  s a n c t i o n  t o  i t ,  i t  w o u l d  h a v e  b e e n  

u  o b l i g a t o r y  f r o m  t h a t  d a t e .  B u t  w h e n  t h e  R o y a l  c o n f i r m a t i o n  i s  t o  b e  i n f e r r e d  f r o m  

u  a c q u i e s c e n c e ,  w h o  s h a l l  s a y  w h e n  t h a t  o p e r a t e d  ?  A n d  w h o  c a n  a s s i g n  a n y  c e r t a i n  

“  t i m e  w h e n  t h e  o r d e r  b e c a m e  v a l i d ,  a n d  w h e n  t h e  s u b j e c t  w a s  t o  b e  b o u n d  t o  o b e y  

“  i t  ?  I n d e e d  t h e r e  i s  n o  p r o o f  i n  t h e  c a s e  t h a t  t h i s  n o t i f i c a t i o n  w a s  e v e n  c o m m u n i c a t e d  

“  t o  H i s  M a j e s t y ,  w h i c h  w o u l d  b e  f o u n d  n e c e s s a r y  t o  f o u n d  t h e  a r g u m e n t  o f  a c q u i -  

“  e s c O n c e .  W e  a r e ,  t h e r e f o r e ,  c l e a r l y  o f  o p i n i o n  t h a t  t h e  n o t i f i c a t i o n  c a n n o t  b e  r e n d e r e d  

“  v a l i d  o n  t h i s  g r o u n d .  T h e n  t h e  q u e s t i o n  i s  r e d u c e d  t o  t h i s  s i n g l e  p o i n t ,  w h e t h e r  o r  

u  n o t  s u c h  a n  a u t h o r i t y  a s  w a s  e x e r c i s e d  i n  t h i s  c a s e  c a n  b e  i m p l i e d / ’

W h a t  e v i d e n c e  i s  t h e r e  b e f o r e  t h e  C o u r t  t h a t  i n  t h i s  p a r t i c u l a r  c a s e  t h e  

G o v e r n o r  i n  C o u n c i l  e v e n  h e a r d  o f  t h i s  a c t  a t  a l l ?  I f  n o t ,  h o w  i s  h e  t o  a c q u i e s c e  i n  i t ?

T h e  C h i e f  J u s t i c e . — I  w o u l d  s a y  t h a t  t h e  r u l e  m i g h t  b e  t h a t  t h e  a c q u i e s c e n c e  

o f  t h e  S o v e r e i g n  i s  t o  b e  a s s u m e d  u n t i l  i t  i s  s h o w n  t o  h a v e  b e e n  w i t h e l d  b y  a n  a c t  d o n e  

b y  t h e  G o v e r n o r .

D r .  M a d d e n . — I  w o u l d  s u b m i t  t h a t  n o  s u c h  d o c t r i n e  a s  a c q u i e s c e n c e  i s  t o  b e  

i n f e r r e d  f r o m  t h e  s i l e n c e  o f  t h e  C r o w n .  A t  p a g e  3 4 6  t h e r e  i s  a l s o  a n  i m p o r t a n t  p a s 

s a g e  i n  r e l a t i o n  t o  t h e  s a m e  p r o p o s i t i o n .  I t  i s  a s  f o l l o w s  :— “ U n d e r  t h e s e  c i r c u m s t a n c e s ,  

“  w e  a r e  o f  o p i n i o n  t h a t  t h e  G o v e r n o r  w a s  n o t ,  i n  p o i n t  o f  l a w ,  c o m p e t e n t  t o  m a k e  

“  t h e  o r d e r  i n  q u e s t i o n ,  a n d  t h a t  i t  w a s  n o t  v a l i d  a n d  o b l i g a t o r y .  W e  d o  n o t  m e a n  t o  

“  s a y  t h a t  t h i s  p o r t i o n  o f  t h e  K i n g ’s  s o v e r e i g n  a u t h o r i t y  m a y  n o t  b e  e x e r c i s e d  b y  o t h e r  

“  m e a n s  t h a n  b y  t h e  o r d e r  o f  H i s  M a j e s t y  i n  C o u n c i l .  T h a t  i t  m a y  n o t  b e  g i v e n  b y  

“  a  c o m m i s s i o n  o r  i n s t r u c t i o n  u n d e r  t h e  K i n g ’s  s i g n  m a n u a l  a n d  s i g n e t ; f o r  w e  h a v e  

u  a l r e a d y  h e l d  i n  t h e  c a s e  o f  J e p h s o n  v. P i e r a ,  d e c i d e d ,  a f t e r  m u c h  c o n s i d e r a t i o n ,  t h a t  

“  O r d e r s  i n  C o u n c i l  a r e  n o t  t h e  s o l e  m e t h o d  o f  c a r r y i n g  t h e  R o y a l  w i l l  i n t o  e f f e c t ,  i n  

“  t h e  g o v e r n m e n t  o f  c o u n t r i e s  c o n q u e r e d  b y  H i s  M a j e s t y ’s  a r m s .  W e  d o  n o t  s a y  t h a t  

u  t h e  K i n g ’s  w i l l ,  i n t i m a t e d  b y  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s  m i g h t  n o t  b e  

u  o p e r a t i v e .  A l l  t h a t  w e  d e c i d e  i s  t h a t  t h e  s i m p l e  a c t  o f  t h e  G o v e r n o r  a l o n e ,  u n a u t h o r i z e d  

“  b y  h i s  c o m m i s s i o n ,  a n d  n o t  p r o v e d  t o  b e  e x p r e s s l y  o r  i m p l i c i t l y  a u t h o r i z e d  b y  a n y  

u  i n s t r u c t i o n  i s  n o t  e q u i v a l e n t  t o  s u c h  a n  a c t  d o n e  b y  t h e  C r o w n  i t s e l f ;  a n d  i t  m a y  

“  n o t  b e  a m i s s  t o  o b s e r v e  t h a t  i n  w h a t e v e r  w a y  t h e  R o y a l  a u t h o r i t y  b e  e x e r c i s e d ,  f o r  

“  t h e  a l t e r a t i o n  o f  a n  e x i s t i n g  l a w ,  i t  i s  h i g h l y  f i t  a n d  p r o p e r  t h a t  i t  s h o u l d  b e  d o n e  i n  

u  s u c h  a  f o r m  a s  t h a t  t h e  s u b j e c t  m a y  k n o w ,  i n  t h e  f a c e  o f  t h e  a c t  i t s e l f  b y  w h i c h  t h e  

u  a l t e r a t i o n  i s  m a d e ,  t h a t  i t  i s  m a d e  b y  t h a t  a u t h o r i t y  w h i c h  h e  i s  b o u n d  t o  o b e y .  I t  

u  w o u l d  b e  m o s t  i n c o n v e n i e n t  i f  h e  w e r e  l e f t  t o  a s c e r t a i n  b y  c o l l a t e r a l  i n q u i r i e s ,  o f t e n  

u  d i f f i c u l t ,  a n d  s o m e t i m e s  i m p r a c t i c a b l e ,  w h e t h e r  t h e  a c t  d i d  o r  d i d  n o t  e m a n a t e  f r o m  

“  t h e  S o v e r e i g n  p o w e r . ”  T h a t  i s  t h e  o n l y  a u t h o r i t y  w h i c h  i t  o c c u r s  t o  m e  I  c a n  

s u b m i t  t o  t h e  C o u r t  o n  t h i s  p o i n t ,  b u t  i t  s e e m s  a  p r i n c i p l e  w h i c h  i s  c l e a r l y  s u s t a i n a b l e .  

I  s h a l l  n o w  p r o c e e d  t o  w h a t  m u s t  b e  c o n s i d e r e d  t o  b e  t h e  c r u c i a l  a r g u m e n t  o f  m y  

l e a r n e d  f r i e n d .  I t  i s :  M i n i s t e r s  m u s t  h a v e  t h e  p o w e r  t o  e x e r c i s e  t h e  p r e r o g a t i v e ; 

o t h e r w i s e  t h e  p r e r o g a t i v e  w i l l  b e  l o s t  t o  t h e  g r e a t e r  p a r t  o f  t h e  e m p i r e .

T h e  C h i e f  J u s t i c e . — Y o u  m u s t  t a k e  t h e  e x p l a n a t i o n  t h a t  t h e  a u t h o r i t y  i s  n o t  

d i r e c t l y  t r a n s f e r r e d  t o  t h e  M i n i s t e r s ,  b u t  t o  t h e  r e p r e s e n t a t i v e s  o f  t h e  C r o w n .

D r .  M a d d e n . — O f  c o u r s e ,  I  p r o p o s e  t o  d e a l  w i t h  t h e  w h o l e  o f  t h e  a r g u m e n t .  

T h e  a r g u m e n t  i s  t h a t  t h e  M i n i s t e r s ,  w i t h o u t  c o n s u l t i n g  t h e  G o v e r n o r ,  h a v e  t h e  r i g h t  t o  

e x e r c i s e  t h e  p r e r o g a t i v e ,  i f  i t  e x i s t s ,  a n d  i t  i s  a s s u m e d  f o r  t h e  p u r p o s e s  o f  a r g u m e n t  

t h a t  i t  d o e s .



T h e  A t t o r n e y - G e n e r a l . — W i t h  s u b s e q u e n t  r a t i f i c a t i o n .

D r .  M a d d e n .  M y  l e a r n e d  f r i e n d  h a s  n e v e r  m a i n t a i n e d  t h a t  t h e  G o v e r n o r  h a s  
e v e r  l a t i f i e d  t h i s  a c t  f u r t h e r  t h a n  t h a t  h e  h a s  n o t  d i s c h a r g e d  h i s  M i n i s t e r s .

T h e  A t t o r n e y - G e n e r a l . — C e r t a i n l y .

D r .  M a d d e n .  A Y e  m a y  a s s u m e  t h a t  i n  t h i s  c a s e  t h e  G o v e r n o r  w a s  n e i t h e r  a s k e d  

t o  a l l o w ,  n o r  t o  r a t i f y  w h a t  M i n i s t e r s  d i d ,  b u t  a f t e r w a r d s  t h e  M i n i s t e r s  c o n t i n u e d  i n  
o f f i c e .

T h e  A t t o r n e y - G e n e r a l . — A n d  t h e r e  w a s  n o  O r d e r  i n  C o u n c i l .

D r .  M a d d e n . — I a m  v e r y  d e s i r o u s ,  a n d  I a m  s u r e  m y  l e a r n e d  f r i e n d  t h e  

A t t o r n e y - G e n e r a l  i s  a n x i o u s ,  t h a t  t h i s  c a s e  s h o u l d  n o t  l a p s e  o n  a n y  m e r e  m i s u n d e r 

s t a n d i n g  o n  t h e  p l e a d i n g s .  F o r  t h a t  r e a s o n ,  t h e  A t t o r n e y - G e n e r a l  s t a t e d  t h e  m e a n i n g  

h e  i n t e n d e d  b y  t h e  p l e a  o f  s u b s e q u e n t  r a t i f i c a t i o n  b y  H e r  M a j e s t y .  I f  t h e r e  i s  a n y  

m i s u n d e r s t a n d i n g  a s  t o  t h e  t e r m ,  i t  m a y  b e  a s  w e l l  t o  a m e n d  t h e  p l e a ,  s o  t h a t  i t s  e x a c t  

m e a n i n g  m a y  b e  u n d e r s t o o d ,  a n d  t h e  c a s e  n o t  d e c i d e d  o n  a  m e r e  t e c h n i c a l i t y .

T h e  C h i e f  J u s t i c e . — S u r e l y  t h e  f a c t s  a r e  s t a t e d  i n  t h i s  p l e a ,  a n d  i t  a p p e a r s  o n  

t h e m  t h a t  t h e  G o v e r n o r  h a s  n e i t h e r  p r e v i o u s l y  s a n c t i o n e d  n o r  s u b s e q u e n t l y  r a t i f i e d  

t h i s  a c t  o f  t h e  M i n i s t e r s  o f  t h e  C r o w n  b y  a n  O r d e r  i n  C o u n c i l .

D r .  M a d d e n . —  I f  t h i s  p l e a  i s  r e a d  w i t h  t h a t  u n d e r s t a n d i n g  t h e r e  i s  n o  d i f f i c u l t y .

M r .  J u s t i c e  H o l r o y d . — I t  m i g h t  p o s s i b l y  p l a c e  m e  i n  a  g r e a t  d i f f i c u l t y  i f  I  a m  

c o m p e l l e d  t o  l o o k  a t  a n y t h i n g  e l s e  b u t  t h e  p l e a s — t o  a c c e p t  a n y  s t a t e m e n t  a t  a l l  b y  

t h e  A t t o r n e y - G e n e r a l .

M r .  J u s t i c e  W r e n f o r d s l e y . — I  a s s u m e ,  f r o m  t h e  A t t o r n e y - G e n e r a l ’s  a r g u m e n t ,  

t h a t  h e  p l a c e s  r e l i a n c e  o n  t h e  f a c t  t h a t  t h e  G o v e r n o r  h a s  n e v e r  i n t i m a t e d  a n y  d i s s e n t  

f r o m  t h e  a c t  o f  S t a t e  p o l i c y .

M r .  J u s t i c e  W i l l i a m s . — T h a t  i s  t h e  r a t i f i c a t i o n  h e  i n t e n d s  t o  r e l y  u p o n — t h a t  

t h e  M i n i s t e r s  c o n t i n u e d  i n  o f f i c e .

M r .  J u s t i c e  W r e n f o r d s l e y . — T h a t  s i l e n c e  g i v e s  c o n s e n t .

D r .  M a d d e n . — L e t  u s  p r o c e e d  t o  c o n s i d e r  t h e  p r o p o s i t i o n .  A s s u m i n g  t h e  

p r e r o g a t i v e  d o e s  e x i s t — a r e  M i n i s t e r s ,  i n d e p e n d e n t l y  o f  t h e  G o v e r n o r ,  a t  l i b e r t y  t o  

e x e r c i s e  t h a t  p r e r o g a t i v e  ?  N o w  i t  i s  a d m i t t e d  o n  b o t h  s i d e s  t h a t  t h e  p r e r o g a t i v e s  o f  

t h e  C r o w n  a r e  v e s t e d  i n  t h e  C r o w n .  I t  i s  a l s o  a d m i t t e d  t h a t  t h e  M i n i s t e r s  i n  E n g l a n d  

a d v i s e  t h e  Q u e e n  i n  E n g l a n d .  I t  i s  a l s o  a d m i t t e d ,  a n d  i t  m u s t  n o t  b e  f o r g o t t e n ,  a n d  

i t  c a n n o t  b e  e x c l u d e d ,  t h a t  i n  t h i s  c a s e  t h e  G o v e r n o r  i s  a p p o i n t e d  b y  a  c o m m i s s i o n  

f r o m  t h e  Q u e e n ,  w h i c h  e x p r e s s l y  e n j o i n s  u p o n  h i m  h o w  h e  i s  t o  a c t  f o r  h e r ,  w h i c h  

c o n v e y s  t o  h i m  t h e  r i g h t  t o  d e a l  w i t h  t w o  p r e r o g a t i v e s  s p e c i a l l y ,  a n d  e n j o i n s  u p o n  h i m  

t h e  n e c e s s i t y  o f  a c t i n g  o n  h i s  o w n  j u d g m e n t  i i i  t h e s e  p r e r o g a t i v e s .

M r .  J u s t i c e  W i l l i a m s . — A n d  w h i c h  a u t h o r i z e s  h i m  u p o n  e v e r y  m e a s u r e  t h a t  

p a s s e s  P a r l i a m e n t  t o  a c t  i n  d i r e c t  o p p o s i t i o n  t o  t h e  a d v i c e  o f  t h e  E x e c u t i v e .

D r .  M a d d e n . — I  d o  n o t  t h i n k  i t  d o e s  t h a t .

M r .  J u s t i c e  W i l l i a m s . — H o w  a b o u t  t h i s  c l a u s e ,  c l a u s e  7 — “  T h e  G o v e r n o r  

“  m a y  a c t  i n  t h e  e x e r c i s e  o f  t h e  p o w e r s  a n d  a u t h o r i t i e s  g r a n t e d  t o  h i m  b y  o u r  s a i d  

“  l e t t e r s  p a t e n t . ”

D r .  M a d d e n . — Y o u  a r e  r e a d i n g  t h e  i n s t r u c t i o n s .

M r .  J u s t i c e  W i l l i a m s . — I  a m .
D r .  M a d d e n . — I  a m  s p e a k i n g  o f  t h e  c o m m i s s i o n ,  w h i c h  i s  a n  e n t i r e l y  d i f f e r e n t  

d o c u m e n t .  N o w  w e  s t a r t  w i t h  t h i s  p r o p o s i t i o n .  H e r e  i s  v e s t e d  i n  t h e  Q u e e n  a l l  h e r  

p r e r o g a t i v e s .  S h e  h a s  m a d e  a  g r a n t  o f  s o m e  o f  t h e m — c e r t a i n  p o w e r s  h a v e  b e e n  g r a n t e d  

t o  t h i s  c o l o n y  o f  s e l f - g o v e r n m e n t ,  a n d  M r .  A t t o r n e y  c a n n o t  p o i n t  o u t  a n y  s i n g l e  

e x p r e s s i o n  i n  t h e  A c t  w h i c h  e x p r e s s l y  c o n v e y s  t h e  r i g h t  t o  e x e r c i s e  t h e s e  p r e r o g a t i v e s  

t o  M i n i s t e r s .  T h e  v e r y  t w o  p r e r o g a t i v e s  w h i c h  a r e  i n c l u d e d  i n  t h e  G o v e r n o r ’s  c o m 

m i s s i o n  a r e  e x p r e s s l y  r e f e r r e d  t o  i n  t h e  C o n s t i t u t i o n  A c t ,  b u t  t h e r e  i s  n o  e x p r e s s  

c o n v e y a n c e  b y  t h a t  A c t  o f  P a r l i a m e n t  o f  t h e  r i g h t  t o  e x e r c i s e  a n y  o t h e r  p r e r o g a t i v e  

w h a t s o e v e r .
M r .  J u s t i c e  W i l l i a m s . — W h a t  a r e  t h e  t w o  p r e r o g a t i v e s  ?
D r .  M a d d e n . — T h e  p r e r o g a t i v e  o f  m e r c y  a n d  t h e  r i g h t  t o  c a l l  a n d  d i s s o l v e  

P a r l i a m e n t .  T h e  A c t  o f  P a r l i a m e n t  a l s o  c o n f e r s  a  t h i r d  p r e r o g a t i v e  t h e  p i e i o g a -  

t i v e  o f  j u s t i c e .  I t  a u t h o r i z e s  t h e  c r e a t i o n  o f  t h e  S u p r e m e  C o u r t ,  a n d  d i r e c t s  

c o m m i s s i o n s  t o  b e  i s s u e d .  I  s e e  t h a t  t h e  c o m m i s s i o n  d o e s  c o n f e r  t h e  p r e r o g a t i v e  

o f  j u s t i c e  t h u s  f a r ,  t h a t  i t  g i v e s  t h e  a p p o i n t m e n t  o f  j u d g e s  a n d  j u s t i c e s  t o  t h e  

G o v e r n o r .  T h e  8 t h  p a r a g r a p h  i s ,  “  T h e  G o v e r n o r  m a y  c o n s t i t u t e  a n d  a p p o i n t  m  o u r  

“  n a m e  a n d  o n  o u r  b e h a l f  a l l  s u c h  j u d g e s ,  c o m m i s s i o n e r s ,  j u s t i c e s  o f  t h e  p e a c e ,  a n d  o t h e r  

“  n e c e s s a r y  o f f i c e r s  a n d  M i n i s t e r s  o f  t h e  c o l o n y  a s  m a y  b e  l a w f u l l y  c o n s t i t u t e d  o r



“  a p p o i n t e d  b y  u s / ’ T h e n  t h e  9 t h  i s ,  “  W h e n  a n y  c r i m e  l i a s  b e e n  c o m m i t t e d  w i t h i n  t h e  

“  c o l o n y ,  o r  f o r  w h i c h  t h e  o f f e n d e r  m a y b e  t r i e d  t h e r e i n ,  t h e  G o v e r n o r  m a y ,  a s  h e  s h a l l  s e e  

“  o c c a s i o n ,  i n  o u r  n a m e  a n d  o n  o u r  b e h a l f ,  g r a n t  a  p a r d o n  t o  a n y  a c c o m p l i c e  i n  s u c h  

“  c r i m e  w h o  s h a l l  g i v e  s u c h  i n f o r m a t i o n  a s  s h a l l  l e a d  t o  t h e  c o n v i c t i o n  o f  t h e  p r i n c i p a l  

“  o f f e n d e r ,  o r  o f  a n y  o n e  o f  s u c h  o f f e n d e r s  i f  m o r e  t h a n  o n e ;  a n d ,  f u r t h e r ,  m a y  g r a n t  

“ t o  a n y  o f f e n d e r  c o n v i c t e d  i n  a n y  c o u r t ,  o r  b e f o r e  a n y  j u d g e  o r  o t h e r  m a g i s t r a t e  

“ w i t h i n  t h e  c o l o n y ,  a  p a r d o n ,  e i t h e r  f r e e  o r  s u b j e c t  t o  l a w f u l  c o n d i t i o n s ,  o r  a n y  

“  r e m i s s i o n  o f  s e n t e n c e  p a s s e d  011 s u c h  o f f e n d e r ,  o r  a n y  r e s p i t e  o f  e x e c u t i o n  o f  s u c h  

“ s e n t e n c e  f o r  s u c h  p e r i o d  a s  t h e  G o v e r n o r  t h i n k s  f i t ;  a n d ,  f u r t h e r ,  m a y  r e m i t  a n y  

“ f i n e s ,  p e n a l t i e s ,  o r  f o r f e i t u r e s  d u e  o r  a c c r u e d  t o  u s ;  p r o v i d e d  a l w a y s ,  t h a t  t h e  

“  G o v e r n o r  s h a l l  i n  n o  c a s e ,  e x c e p t  w h e r e  t h e  o f f e n c e  h a s  b e e n  o f  a  p o l i t i c a l  n a t u r e  

“  u n a c c o m p a n i e d  b y  a n y  o t h e r  g r a v e  c r i m e ,  m a k e  i t  a  c o n d i t i o n  o f  a n y  p a r d o n  o r  

“ r e m i s s i o n  o f  s e n t e n c e  t h a t  t h e  o f f e n d e r  s h a l l  a b s e n t  h i m s e l f  o r  b e  r e m o v e d  f r o m  t h e  

“  c o l o n y . ”  A n d  t h e n  t h e  l l t l i  i s ,  “ T h e  G o v e r n o r  m a y  e x e r c i s e  a l l  p o w e r s  l a w f u l l y  

“  b e l o n g i n g  t o  u s  i n  r e s p e c t  o f  t h e  s u m m o n i n g ,  p r o r o g u i n g ,  o r  d i s s o l v i n g  a n y  L e g i s l a -  

“  t i v e  b o d y  w h i c h  n o w  i s  o r  h e r e a f t e r  m a y  b e  e s t a b l i s h e d  w i t h i n  o u r  s a i d  c o l o n y . ”

T h e  C h i e f  J u s t i c e . — D o  y o u  m a i n t a i n  t h a t  t h e  c o m m i s s i o n  i s  a  l e g a l  i n s t r u m e n t ,  

a n d  h a v i n g  a u t h o r i t y  i n  V i c t o r i a  a t  t h e  p r e s e n t  t i m e  ?

D r .  M a d d e n . — Y e s .

T h e  C h i e f  J u s t i c e . — I f  s o ,  i t  m a y  b e  a l t e r e d  a t  a n y  t i m e  b y  t h e  R o y a l  w i l l  ?

D r .  M a d d e n . — A s s u r e d l y  i t  m a y .

T h e  C h i e f  J u s t i c e . — I f  t h a t  b e  s o ,  d o e s  t h e r e  e x i s t  i n  V i c t o r i a  b y  S t a t u t e  o r  b y  

a n y  p e r m a n e n t  a u t h o r i t y  a n y  C o n s t i t u t i o n  w h i c h  t h e  R o y a l  w i l l  c a n n o t  d e t e r m i n e  ?

D r .  M a d d e n . — I  s h o u l d  s a y  t h e r e  d o e s  e x i s t  a  m o s t  a d m i r a b l e  C o n s t i t u t i o n  

w i t h o u t  o n e  o r  t h e  o t h e r .

T h e  C h i e f  J u s t i c e . — I  m e a n  a  C o n s t i t u t i o n  h a v i n g  r e s p o n s i b l e  g o v e r n m e n t  ?

D r .  M a d d e n . — C e r t a i n l y ,  I  s h o u l d  s a y  s o ,  i f  i t  b e  a l s o  p a r t  o f  t h e  C o n s t i t u t i o n  

t h a t  p r e r o g a t i v e s  m a y  e x i s t .

T h e  C h i e f  J u s t i c e . — A  C o n s t i t u t i o n  i n c l u d i n g  r e s p o n s i b l e  g o v e r n m e n t  a s  p a r t

o f  i t ?

D r .  M a d d e n . — - C e r t a i n l y ;  I  t h i n k  w e  h a v e  a  v e r y  a m p l e  c o n s t i t u t i o n  o f  r e s p o n 

s i b l e  g o v e r n m e n t .

M r .  J u s t i c e  W i l l i a m s . — A s s u m i n g  t h a t  t h e r e  i s  a n y  s t i p u l a t i o n  o r  o r d e r  i n  t h e  

l e t t e r s  p a t e n t  i n c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  o u r  C o n s t i t u t i o n  A c t ,  w o u l d  y o u  

c o n t e n d  t h a t  t h a t  s t i p u l a t i o n  i s  l e g a l  ?

D r .  M a d d e n . — M o ;  a n y t h i n g  n e c e s s a r i l y  i n c o n s i s t e n t  i n  t h a t  c o m m i s s i o n  m u s t  

y i e l d  t o  t h e  A c t  o f  P a r l i a m e n t .

T h e  C h i e f  J u s t i c e . — W i t h  r e f e r e n c e  t o  t h e  i n s t r u c t i o n  w h i c h  c o m m a n d s  t h e  

G o v e r n o r  i n  a l l  c a s e s  t o  r e f u s e  t h e  a d v i c e  o f  h i s  E x e c u t i v e  C o u n c i l  i f  h e  t h i n k s  f i t ,  a n d  

i m m e d i a t e l y  r e p o r t  t o  t h e  C r o w n ,  d o  y o u  c o n t e n d  t h a t  t h a t  i n j u n c t i o n ,  i n  w h a t e v e r  

i n s t r u m e n t  i t  b e  c o n v e y e d ,  i s  a  l e g a l  i n s t r u m e n t ?

D r .  M a d d e n . — I n  s o  f a r  a s  i t  i s  i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n  A c t ,  i t  i s  a n  

i n s t r u c t i o n  w h i c h  h a s  n o  f o r c e .

T h e  C h i e f  J u s t i c e . — D o e s  t h e  C o n s t i t u t i o n  A c t  e s t a b l i s h  a n y  s y s t e m  o f  r e s p o n 

s i b l e  g o v e r n m e n t  f o r  a n y  p u r p o s e  ?

D r .  M a d d e n . — T h a t  i s  t h e  n e x t  b r a n c h  o f  m y  a r g u m e n t .  I  p r o c e e d  t o  e x a m i n e  

t h e  C o n s t i t u t i o n  A c t ,  a n d  a s k  t h e  C o u r t  t o  c o n s i d e r  w h a t  i t  d o e s .

M r  J u s t i c e  W r e n f o r d s l e y . — S u p p o s i n g  t h e  G o v e r n o r  t o  d i f f e r  w i t h  t h e  E x e c u 

t i v e  C o u n c i l ,  h e  m u s t  g i v e  h i s  r e a s o n s  a c c o r d i n g  t o  t h e  c o m m i s s i o n .  T o  w h o m  m u s t  

t h e s e  r e a s o n s  b e  s u b m i t t e d ?

D r .  M a d d e n . — T o  H e r  M a j e s t y ,  c l e a r l y .  T h a t  w o u l d  b r i n g  u s  t o  t h e  q u e s t i o n —  

A r e  t h e  G o v e r n o r ’s  I n s t r u c t i o n s  i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n  A c t  ? I  t h i n k  t h e y  

a r e  n o t .  I  s u b m i t  t h a t  t h a t  i s  b e y o n d  c o n t e n t i o n .  B u t  I  w a s  e n d e a v o u r i n g  t o  c l e a r  t h e  

g r o u n d  b y  p o i n t i n g  o u t  t h a t  t h e  p r e r o g a t i v e s  a r e  i n  t h e  C r o w n ,  a n d  t h a t  t h e  C r o w n  h a s  

b y  c o m m i s s i o n  e x p r e s s l y  c o n v e y e d  c e r t a i n  o f  t h e s e  p r e r o g a t i v e s ,  f o r  u s e ,  t o  t h e  G o v e r n o r .  

T h a t  b e i n g  s o ,  w e  h a v e  t h e s e  p r e r o g a t i v e s ,  b y  a  g r a n t  k n o w n  t o  t h e  l a v T, v e s t e d  i n  t h e  

G o v e r n o r ; a n d  I  s u b m i t  t h a t  a s  t h e s e  p r e r o g a t i v e s  a r e  e n t r u s t e d  t o  t h e  G o v e r n o r ,  i t  

i s  h i s  m i n d  t h a t  i s  t o  d e t e r m i n e  a s  t o  t h e i r  e x e r c i s e .  I f  i t  w e r e  o t h e r w i s e ,  t h e  G o v e r 

n o r  w ro u l d  b e  r e d u c e d  t o  a  m e r e  d e p o s i t o r y  o f  t h e  C r o v m ’s  p r e r o g a t i v e s ,  a  s o r t  o f  

p o r t m a n t e a u ,  o u t  o f  w h i c h  M i n i s t e r s  m i g h t  t a k e  t h i s  o r  t h a t  p r e r o g a t i v e  a t  p l e a s u r e .  

M y  c o n t e n t i o n ,  t h e r e f o r e ,  i s  t h a t  t h e  G o v e r n o r ,  i n  v 7h o m  t h e  p r e r o g a t i v e  i s  i n v e s t e d ,  

i s  e n t i t l e d  t o  s h a r e  i n  t h e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  t h e  p r e r o g a t i v e  s h a l l  b e  e x e r c i s e d



o r  n o t .  M y  l e a r n e d  f r i e n d  a d m i t t e d ,  i n  a n s w e r  t o  a  q u e s t i o n  f r o m  t h e  B e n c h ,  t h a t  h e  

i s  o f  o p i n i o n  t h e r e  i s  n o  m e a n s  b y  w h i c h  t h e s e  p r e r o g a t i v e s  o f  t h e  C r o w n  h a v e  b e e n  

c o n v e y e d  t o  t h i s  c o u n t r y ,  e x c e p t  i n  s o  f a r  a s  t h e y  a r e  c o n v e y e d  t o  t h e  G o v e r n o r  b y  h i s  
c o m m i s s i o n .

T h e  A t t o r n e y - G e n e r a l . — O h ,  n o .  f

M r .  J u s t i c e  W i l l i a m s . — I  d i d  n o t  u n d e r s t a n d  t h e  A t t o r n e y - G e n e r a l  t o  s a y  t h a t .  
I  t o o k  h i s  c o n t e n t i o n  t o  b e  t h a t  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  h a v e  b e e n  c o n v e y e d  t o  

t h i s  c o l o n y ,  t o  b e  e x e r c i s e d  h e r e  b y  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a ,  u n d e r  
t h e  C o n s t i t u t i o n  A c t .

D r .  M a d d e n . — T h e  A t t o r n e y - G e n e r a l  w i l l  f i n d  t h a t  a  v e r y  t r o u b l e s o m e  a n d  

d i f f i c u l t  p o s i t i o n  t o  m a i n t a i n .  - B u t  I  u n d e r s t a n d  t h e  A t t o r n e y - G e n e r a l  t o  s a y  t h a t  

w h e t h e r  t h e  p r e r o g a t i v e s  w e r e  c o n v e y e d  t o  M i n i s t e r s  b y  t h e  C o n s t i t u t i o n  A c t  o r  n o t ,  
u n d o u b t e d l y  t h e y  c a m e  t o  t h i s  c o l o n y  t h r o u g h  t h e  G o v e r n o r .

T h e  A t t o r n e y - G e n e r a l . — O h ,  n o .

M r .  J u s t i c e  W i l l i a m s . — I n  a n s w e r  t o  t h e  q u e s t i o n  I  p u t  t o  h i m ,  a s  t o  w h o m  t h e  

p r e r o g a t i v e s  o f  t h e  C r o w n  i n  V i c t o r i a  w e r e  v e s t e d  i n — i n  t h e  G o v e r n o r  o r  i n  r e s p o n 

s i b l e  M i n i s t e r s — I  u n d e r s t o o d  t h e  A t t o r n e y - G e n e r a l  t o  s a y  t h a t  e i t h e r  p o r t m a n t e a u  

w o u l d  d o  f o r  h i m ; t h a t  i t  w a s  i m m a t e r i a l  t o  h i s  d e f e n c e  w h e t h e r  t h e  p r e r o g a t i v e s  w e r e  

v e s t e d  i n  t h e  G o v e r n o r  o r  i n  r e s p o n s i b l e  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a .

D r .  M a d d e n .  O f  c o u r s e ,  h e  s a i d  t h a t ; b u t ,  c o m i n g  f r o m  a  l e s s  r e p u t a b l e  a n d  

l e s s  w o r t h y  p e r s o n  t h a n  t h e  A t t o r n e y - G e n e r a l ,  I  s h o u l d  s a y  t h a t  t h a t  g i v e s  n o  a n s w e r  

w h i c h  c a n  b e  a c c e p t a b l e  t o  t h e  C o u r t .  I t  i s  u s e l e s s  f o r  t h e  A t t o r n e y - G e n e r a l  t o  s a y  

“  c i t h e r  w i l l  d o  f o r  m e , ”  n e i t h e r  b e i n g  a n  a n s w e r  t o  t h e  q u e s t i o n .  A s  a  l a w y e r  a n d  a  
c o n v e y a n c e r ,  y o u r  H o n o r  k n o w s ----------

M r .  J u s t i c e  W i l l i a m s . — I  a m  n o t  a  c o n v e y a n c e r .

D r .  M a d d e n . - —I  w o u l d  n o t  h e a r  y o u r  H o n o r ’s  e n e m i e s  s a y  s o  i n  r e g a r d  t o  s u c h  

a  s i m p l e  p r o p o s i t i o n  a s  t h i s — t h a t  w h e r e  t h e r e  i s  p r o p e r t y ,  a c c o r d i n g  t o  o u r  l a w ,  t h a t  

p r o p e r t y  h a s  t o  b e  c o n v e y e d  b y  s o m e  m e a n s  k n o w n  t o  t h e  l a w .  W e l l ,  i t  i s  a d m i t t e d  

t h a t  t h i s  p r e r o g a t i v e  o f  t h e  C r o w n  i s  i n  t h e  S o v e r e i g n .  C h i t t y  s a y s  t h a t  i s  b e y o n d  

d o u b t ; a n d  i t  h a s  b e e n  c o n v e y e d  t o  t h e  G o v e r n o r  b y  t h e  Q u e e n  b y  h e r  R o y a l  c o m m i s 

s i o n .  B u t  h o w  h a s  i t  g o t  i n t o  M i n i s t e r s  ?  T h e  A t t o r n e y - G e n e r a l  s a y s  t h a t ,  w h e t h e r  

i t  i s  v e s t e d  i n  t h e  G o v e r n o r  o r  i n  r e s p o n s i b l e  M i n i s t e r s ,  t h e  r e s u l t  i s  t h e  s a m e .  I f  i t  

w a s  c o n v e y e d  t o  t h e  G o v e r n o r  a n d  r e s t s  i n  h i m ,  M i n i s t e r s ,  a r g u e d  t h e  A t t o r n e y - G e n e 

r a l ,  c o u l d  r e s o r t  t o  t h e  G o v e r n o r ,  a n d  u s e  t h e  p r e r o g a t i v e  w h e n e v e r  t h e y  l i k e d ,  w i t h 

o u t  c o n s u l t i n g  h i m .  I f  i t  w a s  v e s t e d  i n  M i n i s t e r s ,  t h e y  c o u l d  u s e  i t  w h e n  t h e y  l i k e d .  

S o  t h a t  i n  e i t h e r  c a s e ,  t h e  A t t o r n e y - G e n e r a l  s a y s ,  t h e  r e s u l t  i s  t h e  s a m e .  B u t  t h a t ,  

I  s u b m i t ,  i s  n o  a n s w e r .  T h e  A t t o r n e y - G e n e r a l  h a s  g o t  t h e  p r e r o g a t i v e  i n t o  t h e  

G o v e r n o r ; h o w  d o e s  h e  g e t  i t  o u t ?

M r .  J u s t i c e  a ’B e c k e t t .  —  I  a m  a f r a i d  y o u  h a v e  s o m e w h a t  m i s a p p r e h e n d e d  t h e  

A t t o r n e y - G e n e r a l ’s  c o n t e n t i o n .  H e  w a s  a s k e d  w h e t h e r  t h e  p r e r o g a t i v e  i s  i n  t h e  C r o w n  

i n  E n g l a n d  o r  i n  t h e  C r o w n  h e r e .  T h e  A t t o r n e y - G e n e r a l ’s  a n s w e r  w a s — ■“  I t  d o e s  n o t  

“  m a t t e r ,  f o r  t h e  p u r p o s e s  o f  m y  a r g u m e n t ,  w h e t h e r  t h i s  p r e r o g a t i v e  i s  i n  t h e  G o v e r n o r  

■“  a s  r e p r e s e n t a t i v e  o f  t h e  C r o w n  h e r e  o r  i n  t h e  C r o w n  i n  E n g l a n d . ”  B u t  h e  d i d  n o t  s a y  

t h a t  M i n i s t e r s  h e r e  a r e  t h e  r e c i p i e n t s  o f  t h e  p r e r o g a t i v e — t h a t  t h e y  h a v e  g o t  t h e  p r e 

r o g a t i v e .  W h a t  h e  c o n t e n d e d  f o r  w a s  t h a t ,  n o  m a t t e r  w h e t h e r  t h e  p r e r o g a t i v e  i s  v e s t e d  

i n  t h e  C r o w n  i n  E n g l a n d  o r  i n  t h e  G o v e r n o r  h e r e ,  t h e  o n l y  p e r s o n s  w h o  c a n  u s e  i t  h e r e  

a r e  t h e  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w m  i n  a n d  f o r  V i c t o r i a ,  a n d  t h a t  i f  M i n i s t e r s  

u s e  t h e  p r e r o g a t i v e  i t  i s  t o  b e  a s s u m e d  t h e y  u s e  i t  w i t h  t h e  s a n c t i o n  o f  t h e  C r o w n ,  

t a k i n g  t h e  C r o w n  t o  m e a n  t h e  Q u e e n  o r  t h e  G o v e r n o r .  T h e  A t t o r n e y - G e n e r a l  s a y s ,  

“  I t  m a y  b e  a  n i c e  q u e s t i o n  w h e t h e r  t h e  p r e r o g a t i v e  i s  h a n d e d  o v e r  f r o m  t h e  C r o w n  

“  i n  E n g l a n d  t o  t h e  G o v e r n o r  h e r e ,  o r  w h e t h e r  i t  r e m a i n s  i n  t h e  C r o w n  i n  E n g l a n d ,

• ‘ b u t  e i t h e r  w i l l  d o  f o r  m y  a r g u m e n t ,  b e c a u s e  w h e r e v e r  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  

“  m a y  b e ,  w h e t h e r  i n  a  b o x  h e r e  o r  i n  a  b o x  i n  E n g l a n d ,  t h e  o n l y  p e r s o n s  w h o  c a n  

•‘ t a k e  i t  o u t  o f  t h e  b o x  a n d  u s e  i t  i n  t h i s  c o l o n y  a r e  t h e  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  
“  C r o w n  i n  a n d  f o r  V i c t o r i a . ”  B u t  I  d i d  n o t  u n d e r s t a n d  t h e  A t t o r n e y - G e n e r a l ,  i n  

a n y  p a r t  o f  h i s  a r g u m e n t ,  t o  p u t  i t  t h a t  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  w a s  t r a n s f e r r e d  

t o  M i n i s t e r s .  _ ' '
M r .  J u s t i c e  H o l r o y d . — T h a t  r a i s e s  a n o t h e r  q u e s t i o n ,  a n d  i t  m a k e s  a  v a s t  d e a l  

o f  d i f f e r e n c e  w h i c h  o f  t h e  t w o  p r o p o s i t i o n s  i s  a d o p t e d  a s  c o r r e c t .  B e c a u s e ,  i f  t h e  

p r e r o g a t i v e  o f  t h e  C r o w n ,  t o  u s e  t h e  l a n g u a g e  a l r e a d y  e m p l o y e d ,  i s  n o t  i n  a  b o x  h e r e ,  

i t  i s  i n  a  b o x  a t  h o m e .  I f  i t  i s  i n  a  b o x  a t  h o m e ,  t h e n  i t  c a n  o n l y  b e  e x e r c i s e d  b y  

I m p e r i a l  M i n i s t e r s .  I f  i t  i s  i n  a  b o x  h e r e ,  t h e n  t h e  c o n t e n t i o n  i s  i t  c a n  o n l y  b e  

e x e r c i s e d  b y  H e r  M a j e s t y ’s  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a .  -

Ah Toy, H



M r .  J u s t i c e  W i l l i a m s . — B u t  f o r  o u r  C o n s t i t u t i o n  A c t ,  t h e  p r e r o g a t i v e  o f  t h e  

C r o w n  w o u l d  b e  i n  a  b o x  a t  h o m e .  I f  r e s p o n s i b l e  g o v e r n m e n t  h a s  b e e n  g i v e n  t o  

V i c t o r i a ,  i s  n o t  t h e  p r e r o g a t i v e  h e r e  a s  w e l l  a s  a t  h o m e  ?

D r .  M a d d e n . — T h a t  b r i n g s  m e  a t  o n c e  t o  t h e  C o n s t i t u t i o n  A c t ,  a n d  I  s u b m i t  

t h a t ,  e x c e p t  b y  a  m o s t  e x t r a o r d i n a r y  s t r a i n i n g  o f  t h e  l a n g u a g e  o f  t h a t  A c t ,  s u c h  a  

c o n t e n t i o n  i s  n o t  a v a i l a b l e  u n d e r  i t .

T h e  C h i e f  J u s t i c e . — B e f o r e  c o m i n g  t o  t h e  A c t ,  I  u n d e r s t a n d  y o u  t o  c o n t e n d  

t h a t ,  a p a r t  f r o m  t h e  C o n s t i t u t i o n  A c t ,  r e s p o n s i b l e  g o v e r n m e n t  d o e s  n o t  e x i s t  i n  

V i c t o r i a  b y  l a w ,  e x c e p t  s o  f a r  a s  i t  i s  c o n v e y e d  b y  a u t h o r i t y  f r o m  t h e  C r o w n  ?

D r .  M a d d e n . — S o  f a r  a s  t h a t  a s s u m e s  t h a t  I  c o n s i d e r  t h e  p r e r o g a t i v e s  o f  t h e  

C r o w n  a r e  m a t t e r s  t h a t  m a y  h e  e x e r c i s e d  i n  E n g l a n d  w i t h o u t  c o n s u l t i n g  t h e  Q u e e n ,  I  

d o n ’t  a c c e p t  t h e  p o s i t i o n ,  b e c a u s e  I  d o  n o t  a d m i t  o r  a s s u m e  t h a t  t h e  p r e r o g a t i v e s  o f  

t h e .  C r o w n  c a n  b e  e x e r c i s e d  i n  E n g l a n d  w i t h o u t  c o n s u l t i n g  t h e  Q u e e n .

T h e  C h i e f  J u s t i c e . — L e t  m e  p u t  m y  q u e s t i o n  i n  a n o t h e r  w a y .  I s  t h e r e  a n y  

s o u r c e  o f  a u t h o r i t y ,  i n  a d d i t i o n  t o  t h e  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  A c t ,  r e f e r r e d  t o  b y  

t h e  A t t o r n e y - G e n e r a l ,  a n d  t h e  G o v e r n o r ’s  c o m m i s s i o n  w i t h  t h e  d o c u m e n t s  a c c o m p a n y 

i n g  i t ,  r e f e r r e d  t o  b y  y o u — i s  t h e r e  a n y  o t h e r  s o u r c e  f r o m  w h i c h  V i c t o r i a  d r a w s  a  

p o l i t i c a l  c o n s t i t u t i o n ,  i n c l u d i n g  r e s p o n s i b l e  g o v e r n m e n t  ?

D r .  M a d d e n . — N o t  i n  m y  o p i n i o n .  I t  i s  w e l l - k n o w n  t o  a l l  o f  u s  t h a t ,  b e f o r e  

t h e  C o n s t i t u t i o n  A c t  w a s  p a s s e d ,  t h i s  c o l o n y  h a d  n o  r i g h t  t o  g o v e r n m e n t ,  e x c e p t  s u c h  

a s  t h e  I m p e r i a l  G o v e r n m e n t  c o u l d  a f f o r d  u s .  W e  w e r e  e n t i t l e d  t o  b e  g o v e r n e d  

f r o m  E n g l a n d .  B u t ,  e x c e p t  t h e  r i g h t  t o  r e s p o n s i b l e  g o v e r n m e n t  g i v e n  t o  u s  b y  t h e  

C o n s t i t u t i o n  A c t ,  t h e r e  i s  n o  o t h e r  r i g h t  a t  a l l ,  a n d  w e  a r c  h o u n d  b y  t h e  t e r m s  o f  t h a t  

A c t .  A s  I  f o l l o w  t h e  A t t o r n e y - G e n e r a l ,  t h i s  i s  t h e  A l p h a  a n d  O m e g a  o f  h i s  c o n t e n t i o n ,  

a n d  i t  w i l l  b e  f o u n d  t h a t  n e c e s s a r i l y  i t  s h o u l d  h e  s o .  V i c t o r i a  w a s  c o n s t i t u t e d  a  

s e p a r a t e  c o l o n y  b y  t h e  f i r s t  s e c t i o n  o f  t h e  A c t  1 3  a n d  1 4  V i c t o r i a ,  c h a p .  5 9 ,  a n d  t h e  

C o n s t i t u t i o n  A c t  o f  t h i s  c o l o n y  i s  c o n t a i n e d  i n  t h e  F i r s t  S c h e d u l e  o f  t h e  A c t  1 8  a n d  1 9  

V i c t o r i a ,  c h a p .  5 5 . B e f o r e  I  c o m e  t o  t h a t ,  h o w e v e r ,  l e t  u s  s e e  w h a t  l i m i t a t i o n s  w e r e  

p l a c e d  u p o n  o u r  r i g h t  t o  s e l f - g o v e r n m e n t  b y  t h e  A c t  t h a t  a m e n d e d  t h e  1 3 t h  a n d  1 4 t h  

V i c t o r i a ,  c h a p .  5 9 .  T h e  t h i r d  s e c t i o n  o f  t h a t  a m e n d i n g  A c t  p r o v i d e s :—

“  T h e  p r o v i s i o n s  o f  t h e  s a i d  A c t  o f  t h e  f o u r t e e n t h  y e a r  o f  H e r  M a j e s t y ,  c h a p .  

“  5 9 ,  a n d  o f  t h e  A c t  o f  t h e  f i f t h  a n d  s i x t h  y e a r s  _ o f  H e r  M a j e s t y ,  c h a p .  7 6 ,  

“  4 f o r  t h e  g o v e r n m e n t  o f  N e w  S o u t h  W a l e s  a n d  V a n  D i e m a n ’s  L a n d , ’ w h i c h  r e l a t e  t o  

44 t h e  g i v i n g  a n d  w i t h h o l d i n g  o f  H e r  M a j e s t y ’s  a s s e n t  t o  B i l l s ,  a n d  t h e  r e s e r v a t i o n  o f  

44 B i l l s  f o r  t h e  s i g n i f i c a t i o n  o f  H e r  M a j e s t y ’s  p l e a s u r e  t h e r e o n ,  a n d  t h e  i n s t r u c t i o n s  t o  

44 h e  c o n v e y e d  t o  G o v e r n o r s  f o r  t h e i r  g u i d a n c e  i n  r e l a t i o n  t o  t h e  m a t t e r s  a f o r e s a i d ,  a n d  

44 t h e  d i s a l l o w a n c e  o f  B i l l s  b y  H e r  M a j e s t y ,  s h a l l  a p p l y  t o  B i l l s  t o  b e  p a s s e d  b y  t h e  

44 L e g i s l a t i v e  C o u n c i l  a n d  A s s e m b l y  c o n s t i t u t e d  u n d e r  t h e  s a i d  r e s e r v e d  B i l l  a n d  t h i s  

44 A c t  a n d  b y  a n y  o t h e r  l e g i s l a t i v e  b o d y  o r  b o d i e s  w h i c h  m a y  a t  a n y  t i m e  h e r e a f t e r  h e  

u  s u b s t i t u t e d  f o r  t h e  p r e s e n t  L e g i s l a t i v e  C o u n c i l  a n d  A s s e m b l y . ”

I  r e f e r  t o  t h a t  i n  o r d e r  t o  m e e t  M r .  J u s t i c e  W i l l i a m s ’s  q u e s t i o n  w i t h  r e g a r d  t o  

t h e  i n s t r u c t i o n s  o f  t h e  G o v e r n o r ,  t o  t h e  e f f e c t  t h a t  i n a s m u c h  a s  t h e r e  w e r e  A c t s  w h i c h  

r e q u i r e d  t h e  r e s e r v a t i o n  o f  a l l  t h e  B i l l s  f o r  t h e  a s s e n t  o f  H e r  M a j e s t y ,  t h e  i n s t r u c t i o n s  

o f  t h e  G o v e r n o r  w e r e  t o  b e  r e g a r d e d  a s  c o n t r o l l i n g  A c t s  p a s s e d  b y  P a r l i a m e n t  u n d e r  

o u r  C o n s t i t u t i o n  A c t .
M r .  J u s t i c e  W i l l i a m s . — T h e s e  a r e  A c t s  w h i c h  i t  i s  a d m i t t e d ,  w i t h o u t  r e s p o n 

s i b l e  g o v e r n m e n t ,  d o  n o t  e x i s t .
D r .  M a d d e n . — N o  ; t h e y  a r e  i n s t r u c t i o n s  w h i c h  e x i s t e d  u n d e r  A c t s  p a s s e d  f o r  

t h e  G o v e r n m e n t  o f  N e w  S o u t h  W a l e s  a n d  V a n  D i e m a n ’s  L a n d ,  a n d  w h i c h  w e r e  

a t t a c h e d  t o  c o n s t i t u t i o n a l  g o v e r n m e n t  i n  N e w  S o u t h  W a l e s ,  h u t  w h i c h  e x i s t e d  b e f o i e  

w e  g o t  r e s p o n s i b l e  g o v e r n m e n t  i n  t h i s  c o l o n y .  W h e n  w e  g o t  r e s p o n s i b l e  g o v e r n m e n t  

t h e s e  i n s t r u c t i o n s  w e r e  s t i l l  a t t a c h e d  t o  o u r  c o n s t i t u t i o n a l  o r  r e s p o n s i b l e  g o v e r n m e n t .

T h e  C h i e f  J u s t i c e . — Y o u  s a y  “ c o n s t i t u t i o n a l  o r  r e s p o n s i b l e  g o v e r n m e n t . ”  B o t h  

c o l o n i e s  h a d  c o n s t i t u t i o n a l  g o v e r n m e n t  b e f o r e  t h e y  r e c e i v e d  r e s p o n s i b l e  g o v e r n m e n t .  

T h o s e  i n s t r u c t i o n s  t o  w h i c h  y o u  r e f e r  m a y  a l l  b e  f o u n d  i n  t h e  i n s t r u c t i o n s  a n d  c o m 

m i s s i o n s  i s s u e d  t o  G o v e r n o r s  o f  N e w  S o u t h  W a l e s  b e f o r e  t h e  p a s s i n g  o f  t h e  C o n s t i t u 

t i o n  S t a t u t e .

D r .  M a d d e n . — Y e s .
M r .  J u s t i c e  W i l l i a m s . — A n d  i t  h a s  b e e n  i m p r e s s e d  u p o n  m y  m i n d  t h a t  t h e y  

a r e  t o t a l l y  u n s u i t a b l e  t o  t h e  p r e s e n t  d a y .  T h e y  a r e  i n s t r u c t i o n s  w h i c h  w o u l d  b e  

e m i n e n t l y  s u i t a b l e  t o  a  C r o w n  c o l o n y .  _ .
D r .  M a d d e n . — A s  a  m a t t e r  o f  f a c t ,  i n  s o m e  d e g r e e  t h a t  i s  s o .  A p p a r e n t l y  

t h e s e  d o c u m e n t s  h a v e  b e e n  c a r e f u l l y  m a i n t a i n e d .  A n y  c h a n g e  f r o m  t h e m  h a s
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a V ° ^ 0r 5 ^e s 5̂ h y  i n n o v a t i o n ,  t h e y  s h o u l d  h r i n g  a h o u t  s o m e  
v a r i a t i o n  o f  e s t a b l i s h e d  p r o c e e d i n g s .  I h e s e  r e g u l a t i o n s  w e r e  o r i g i n a l l y  i n t e n d e d  t o

APn  A r t  o f  P ^ V  ™ S° ? °  l 0 n g e r ’ b e c a u s e  t h e J  a p p l y  o n l y  t o  s p e c i a l  B i l l s .
A n  A c t  o f  P a i h a n i e n t  h a s  s i n c e  b e e n  p a s s e d  r e p e a l i n g  t h a t  p r o v i s i o n ,  a n d  n o w  o n l y
c e r t a i n  l i m i t e d  c l a s s e s  o f  A c t s  a r e  t o  b e  r e m i t t e d  f o r  H e r  M a j e s t y ’s  s p e c i a l  a s s e n t .

1  h e  C h i e f  J u s t i c e . — W h a t  i s  t h a t  A c t  ?  1

Dr. Madden.— There are two such Acts, 25 and 26 Victoria, chap. 11, and 29
a n d  3 0  V i c t o r i a ,  c h a p .  7 4 .  N o w  I  c o m e  t o  t h e  C o n s t i t u t i o n  A c t .  S e c t i o n  1 p r o v i d e s :___

i e r e  s h a l l  b e  e s t a b l i s h e d  i n  V i c t o r i a ,  i n s t e a d  o f  t h e  L e g i s l a t i v e  C o u n c i l  n o w  

s u b s i s t i n g ,  o n e  L e g i s l a t i v e  C o u n c i l  a n d  o n e  L e g i s l a t i v e  A s s e m b l y ,  t o  b e  s e v e r a l l y  

c o n s t i t u t e d  m  t h e  m a n n e r  h e r e i n a f t e r  p r o v i d e d ;  a n d  H e r  M a j e s t y  s h a l l  h a v e  p o w e r ,  

b y  a n d  w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  t h e  s a i d  C o u n c i l  a n d  A s s e m b l v ,  t o  m a k e  
“  l a w s  i n  a n d  f o r  V i c t o r i a  i n  a l l  c a s e s  w h a t s o e v e r . ”

1  h e r e i n  i s  c o n v e y e d  t o  t h i s  c o l o n y , t h e  r i g h t  o f  m a k i n g  i t s  o w n  l a w s ,  a n d  i t  

w i l l  b e  s u b s e q u e n t l y  f o u n d  i n  t h i s  A c t  t h a t  t h e  r i g h t  t o  a d m i n i s t e r  t h o s e  l a w s  i s  

g r a n t e d ,  b u t  n o w h e r e  i s  i t  s u g g e s t e d  t h a t  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n ,  e x i s t i n g  u n d e r  

t h e  c o m m o n  l a w  o f  E n g l a n d ,  a r e  c o n v e y e d  t o  M i n i s t e r s  o f  t h e  C r o w n  o r  t o  a n y b o d y  

e l s e  i n  t h i s  c o l o n y .  I  h e  A c t  g o e s  o n  t o  c o n s t i t u t e  t h e  L e g i s l a t i v e  C o u n c i l ,  p r o v i d e s  

f o r  t h e  r e t i r e m e n t  o f  t h e  m e m b e r s  i n  r o t a t i o n ,  s e t s  f o r t h  t h e  q u a l i f i c a t i o n  o f  m e m b e r s  

a n d  o f  e l e c t o r s ,  s p e c i f i e s  t h e  m o d e  o f  e l e c t i n g  a  P r e s i d e n t  o f  t h e  C o u n c i l  a n d  t h e  

d e c l a i a t i o n  t o  b e  m a d e  b y  m e m b e r s  o f  t h e  C o u n c i l ,  m a k e s  p r o v i s i o n  f o r  t h e  r e s i g n a t i o n  

o f  m e m b e r s ,  a n d  f i x e s  t h e  n u m b e r  o f  m e m b e r s  r e q u i r e d  t o  f o r m  a  q u o r u m .  I t  p r o v i d e s  

f o r  t h e  c o n s t i t u t i o n  o f  t h e  L e g i s l a t i v e  A s s e m b l y ,  t h e  q u a l i f i c a t i o n s  o f  m e m b e r s  a n d  

e l e c t o r s ,  t h e  r i g h t s  o f  v o t e r s ,  a n d  w h o  s h a l l  b e  i n c a p a b l e  o f  v o t i n g .  A n d  t h e n  w e  

c o m e  t o  s e c t i o n  1 8 ,  o f  w h i c h  s e c t i o n  3 7  o f  t h e  A c t  a s  i t  n o w  s t a n d s  i s  a  r e - p r o d u c t i o n .  

I  i n v i t e  t h e  C o u r t  s  s p e c i a l  a t t e n t i o n  t o  t h i s  s e c t i o n ,  b e c a u s e  t h e  A t t o r n e y - G e n e r a l  

d r e w  s o m e  a r g u m e n t  f r o m  t h e  u s e  o f  t h e  w o r d s  u r e s p o n s i b l e  M i n i s t e r s ”  i n  t h e  O f f i c i a l s  

i n  P a r l i a m e n t  A c t .  B u t ,  f i r s t ,  I  w o u l d  r e m i n d  t h e  C o u r t  t h a t  t h e  O f f i c i a l s  i n  P a r l i a 

m e n t  A c t  i s  n o t  a n  A c t  o f  t h e  I m p e r i a l  P a r l i a m e n t ,  b u t  a n  A c t  o f  t h e  P a r l i a m e n t  o f  

t h i s  c o l o n y ,  p a s s e d  s u b s e q u e n t l y  t o  t h e  C o n s t i t u t i o n  A c t ,  a n d  m a d e  u n d e r  t h e  C o n s t i t u 

t i o n  A c t .  I  h e r e f o r e ,  i t  i s  n o t  t o  b e  r e a d  a s  a n y  p a r t  o f  t h e  o r i g i n a l  c o n v e y a n c e  o f  a n y  

r i g h t  t o  u s .  I  d o  n o t  p e r s o n a l l y  s a y  w h e t h e r  t h e  u s e  o r  n o n - u s e  o f  t h e  t e r m  “ r e s p o n 

s i b l e  M i n i s t e r s ”  m a k e s  a n y  s u b s t a n t i a l  d i f f e r e n c e ; I  s h o u l d  b e  i n c l i n e d  t o  s a y  i t  d i d  

n o t ,  b u t  t h e  A t t o r n e y - G e n e r a l  d r e w  s o m e t h i n g  f r o m  t h e  e x p r e s s  u s e  o f  t h a t  t e r m  i n  

t h e  O f f i c i a l s  i n  P a r l i a m e n t  A c t ,  a n d  w h a t  I  s a y  i s  t h a t  i t  m u s t  b e  b o r n e  i n  m i n d  t h a t  

t h e  O f f i c i a l s  i n  P a r l i a m e n t  A c t  i s  o n e  o f  o u r  o w n  A c t s ,  a n d  n o t  o n e  o f  t h e  g r a n t s  f r o m  

t h e  I m p e r i a l  P a r l i a m e n t .  S e c t i o n  1 8  o f  t h e  o r i g i n a l  A c t  p a s s e d  b y  t h e  I m p e r i a l  

P a r l i a m e n t ,  t o  e s t a b l i s h  a  C o n s t i t u t i o n  i n  a n d  f o r  V i c t o r i a ,  r e a d s  a s  f o l l o w s :—

“  O f  t h e  f o l l o w i n g  o f f i c e r s  o f  g o v e r n m e n t  f o r  t h e  t i m e  b e i n g ,  t h a t  i s  t o  s a y ,  t h e  

“  C o l o n i a l  S e c r e t a r y  o r  C h i e f  S e c r e t a r y ,  A t t o r n e y - G e n e r a l ,  C o l o n i a l  T r e a s u r e r  o r  

T r e a s u r e r ,  C o m m i s s i o n e r  o f  P u b l i c  W o r k s ,  C o l l e c t o r  o f  C u s t o m s ,  o r  C o m m i s s i o n e r  o f  

“  T r a d e  a n d  C u s t o m s ,  S u r v e y o r - G e n e r a l  o r  C o m m i s s i o n e r  o f  C r o w n  L a n d s  a n d  S u r v e y ,  

“ a n d  S o l i c i t o r - G e n e r a l ,  o r  t h e  p e r s o n s  f o r  t i m e  b e i n g  h o l d i n g  t h e s e  o f f i c e s ,  f o u r  a t  
“  l e a s t  s h a l l  b e  m e m b e r s  o f  t h e  C o u n c i l  o r  A s s e m b l y . ”

T h e  A c t  g o e s  o n  t o  p r o v i d e  f o r  t h e  d u r a t i o n  o f  t h e  L e g i s l a t i v e  A s s e m b l y ,  t h e  

e l e c t i o n  o f  a  S p e a k e r ,  t h e  n u m b e r  o f  m e m b e r s  n e c e s s a r y  t o  f o r m  a  q u o r u m ,  t h a t  a  

q u o r u m  i n  e i t h e r  H o u s e  m a y  a c t  a l t h o u g h  a n  e l e c t i o n  m a y  h a v e  f a i l e d  t o  r e t u r n  a  

m e m b e r  o r  m e m b e r s  f r o m  a  d i s t r i c t  o r  d i s t r i c t s ; i t  p r o v i d e s  f o r  t h e  r e s i g n a t i o n  o f  

m e m b e r s ,  h o w  s e a t s  m a y  b e  v a c a t e d ,  t h a t  p u b l i c  c o n t r a c t o r s  a r e  i n c a p a b l e  o f  s i t t i n g  

a n d  v o t i n g  i n  P a r l i a m e n t ;  t h e  e f f e c t s  o f  i n c a p a c i t y ;  t h e  p o w e r  o f  t h e  t h e n  e x i s t i n g  

L e g i s l a t u r e  t o  m a k e  p r o v i s i o n  f o r  r e g u l a t i n g  e l e c t i o n s ; a n d  t h e n  c o m e s  t h e  p r e r o g a t i v e  

o f  c o n v e n i n g  a n d  d i s s o l v i n g  P a r l i a m e n t ,  w h i c h  i s  d e a l t  w i t h  e x p r e s s l y  b y  t h e  2 8 t h  
s e c t i o n ,  a s  f o l l o w s :—

“  I t  s h a l l  b e  l a w f u l  f o r  t h e  G o v e r n o r  t o  f i x  s u c h  p l a c e s  w i t h i n  V i c t o r i a ,  a n d ,  

s u b j e c t  t o  t h e  l i m i t a t i o n  h e r e i n  c o n t a i n e d ,  s u c h  t i m e s  f o r  h o l d i n g  t h e  f i r s t  a n d  e v e r y  

“  o t h e r  s e s s i o n  o f  t h e  C o u n c i l  a n d  A s s e m b l y ,  a n d  t o  v a r y  a n d  a l t e r  t h e  s a m e  r e s p e c 

t i v e l y  i n  s u c h  m a n n e r  a s  h e  m a y  t h i n k  f i t ;  a n d  a l s o  f r o m  t i m e  t o  t i m e  t o  p r o r o g u e  

“ t h e  s a i d  C o u n c i l  a n d  A s s e m b l y ,  a n d  t o  d i s s o l v e  t h e  s a i d  A s s e m b l y  b y  p r o c l a m a t i o n  

“  o r  o t h e r w i s e  w h e n e v e r  h e  s h a l l  d e e m  i t  e x p e d i e n t .  P r o v i d e d  t h a t  n o t h i n g  h e r e i n  

“ c o n t a i n e d  s h a l l  e m p o w e r  t h e  G o v e r n o r  t o  d i s s o l v e  t h e  C o u n c i l . ”

F r o m  t h i s  s e c t i o n  i t  w i l l  b e  s e e n  t h e  p o w e r  t o  c o n v e n e ,  p r o r o g u e ,  a n d  d i s s o l v e  

P a r l i a m e n t  i s  g i v e n  t o  t h e  G o v e r n o r ,  w i t h  a n  e x p r e s s  d i s c r e t i o n  t o  h i m .  T h e n  t h e  A c t



g o e s  011 t o  p r o v i d e  a s  t o  t h e  l e n g t h  o f  s e s s i o n s ,  t h e  t i m e  o f  f i r s t  e l e c t i o n ,  d e c l a r a t i o n  

b y  m e m b e r s ,  t h e  o a t h  o f  a l l e g i a n c e ,  w h a t  i s  t o  h a p p e n  i n  t h e  e v e n t  o f  a  f a l s e  d e c l a r a 

t i o n  ; t h a t  t h e  L e g i s l a t i v e  C o u n c i l  a n d  L e g i s l a t i v e  A s s e m b l y  m a y  m a k e  s t a n d i n g  r u l e s  

a n d  o r d e r s ; t h e n  i t  a u t h o r i z e s  t h e  L e g i s l a t u r e  t o  d e f i n e  t h e  p r i v i l e g e s  t o  b e  e n j o y e d  b y  

P a r l i a m e n t ;  m a k e s  p r o v i s i o n  f o r  t h e  G o v e r n o r ’s  m e s s a g e s  t o  P a r l i a m e n t  t r a n s m i t t i n g  

a m e n d m e n t s  w h i c h  H i s  E x c e l l e n c y  d e s i r e s  t o  b e  m a d e  i n  a n y  B i l l  p r e s e n t e d  t o  h i m  f o r  

H e r  M a j e s t y ’s  a s s e n t ;  a n d  t h e n  c o m e s  t h e  s e c t i o n  t o  w h i c h  I  i n v i t e  t h e  s p e c i a l  a t t e n t i o n  

o f  t h e  C o u r t ,  s e c t i o n  3 7  o f  t h e  p r e s e n t  A c t ,  w i t h  r e s p e c t  t o  a p p o i n t m e n t s  t o  p u b l i c  
o f f i c e s .  T h a t  s e c t i o n  p r o v i d e s :—

“  T h e  a p p o i n t m e n t  t o  p u b l i c  o f f i c e s  u n d e r  t h e  G o v e r n m e n t  o f  V i c t o r i a  h e r e a f t e r  

u t o  b e c o m e  v a c a n t  o r  t o  b e  c r e a t e d ,  w h e t h e r  s u c h  o f f i c e s  b e  s a l a r i e d  o r  n o t ,  s h a l l  b e  

u  i n v e s t e d  i n  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l ,  w i t h  t h e  e x c e p -  

u  t i o n  o f  t h e  a p p o i n t m e n t s  o f  t h e  o f f i c e r s  l i a b l e  t o  r e t i r e  f r o m  o f f i c e  o n  p o l i t i c a l  g r o u n d s  

“  w h i c h  a p p o i n t m e n t s  s h a l l  b e  v e s t e d  i n  t h e  G o v e r n o r  a l o n e . ”

T h e r e  c o m e s  t h e  f i r s t  e l e m e n t  o f  r e s p o n s i b l e  g o v e r n m e n t .  T h e  G o v e r n o r  m a y  

a p p o m t  t h e  o f f i c e r s  w h o  a r e  l i a b l e  t o  h e  r e m o v e d  o n  p o l i t i c a l  g r o u n d s ; h e  h a s  t h e  

p o w e r  t o  a p p o i n t  p e r s o n s  t o  a d v i s e  h i m ,  h u t ,  b e y o n d  w h a t  a r i s e s  f r o m  t h o s e  f e w  w o r d s  

w h i c h  I  h a v e  q u o t e d ,  t h e r e  i s  n o  o t h e r  c o n v e y a n c e  o f  r e s p o n s i b l e  g o v e r n m e n t  t o  t h i s  

c o l o n y  w h a t e v e r .  A n d  o n e  h a s  t o  g i v e  e f f e c t  t o  t h e  l e g a l  c o n d i t i o n  o f  t h i n g s ,  n o  m a t t e r  

h o w r o n e  m a y  l a m e n t  i t s  d e f i c i e n c y ,  i f  i t  b e  d e f i c i e n t .  I f  r e s p o n s i b l e  g o v e r n m e n t ,  a s  

c o n v e y e d  t o  t h i s  c o l o n y ,  b e  d e f i c i e n t ,  i t  h a s  g o t  t o  b e  r e m e d i e d  i n  t h e  p r o p e r  w a y ; b u t  

i t  i s  w i t h i n  t h o s e  n a r r o w  l i m i t s ,  w h a t e v e r  t h e y  m a y  m e a n .  A  d e f i n i t i o n  i s  c l e a r l y  

d r a w n ,  i n  t h e  s a m e  s e c t i o n ,  b e t w e e n  t h i n g s  " w h i c h  t h e  G o v e r n o r  m a y  d o  o f  h i s  o w n  

a c c o r d  a n d  t h i n g s  w h i c h  h e  m a y  d o  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l .  A l l  

p u b l i c  o f f i c e s  a r e  t o  b e  f i l l e d  b y  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l ,  w i t h  t h e  e x c e p 

t i o n s  n a m e d  ; b u t  o f f i c e r s  l i a b l e  t o  r e t i r e  f r o m  o f f i c e  o n  p o l i t i c a l  g r o u n d s  a r e  t o  b e  

a p p o i n t e d  b y  t h e  G o v e r n o r  a l o n e .  T h e n  t h e  A c t  g o e s  o n  t o  p r o v i d e  f o r  a n o t h e r  p a r t  

o f  t h e  p r e r o g a t i v e ,  n a m e l y ,  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  I t  a u t h o r i z e s  t h e  i s s u e  o f  

c o m m i s s i o n s  t o  j u d g e s  o f  t h e  S u p r e m e  C o u r t ; p r o v i d e s  a s  t o  t h e  s a l a r i e s  o f  t h e  j u d g e s ;  

t h e  c o n t i n u a t i o n  o f  e x i s t i n g  l a w s ,  s o  f a r  a s  t h e y  a r e  n o t  i n c o n s i s t e n t  w i t h  t h e  C o n s t i 

t u t i o n  A c t ;  t h e  c o n t i n u a t i o n  o f  e x i s t i n g  c o u r t s  a n d  o f f i c e r s ; t h e  l e v y i n g  o f  c e r t a i n  

c u s t o m s  d u t i e s ;  t h e  c o n s o l i d a t e d  r e v e n u e s ;  t h e  c h a r g e s  o f  t h e  c o l l e c t i o n  a n d  m a n a g e 

m e n t  o f  t h o s e  r e v e n u e s  ; t h e  c i v i l  l i s t  ; t h a t  H e r  M a j e s t y  i s  t o  h a v e  t h e  s u m s  

w h i c h  a r e  v o t e d  b y  s c h e d u l e  D  v o t e d  w i t h o u t  a l t e r a t i o n ,  i n  l i e u  o f  C r o w n  r e v e n u e s  

a n d  r o y a l t i e s ; a n d  t h a t  t h e  G o v e r n o r  m a y  a b o l i s h  c e r t a i n  o f f i c e s .  T h e n  p r o v i s i o n  i s  

m a d e  f o r  p e n s i o n s  t o  j u d g e s ,  a n d  p e n s i o n s  t o  r e s p o n s i b l e  o f f i c e r s  w h o  m a y  r e t i r e  o r  b e  

r e l e a s e d  f r o m  o f f i c e  o n  p o l i t i c a l  g r o u n d s ; a  l i s t  o f  p e n s i o n s  i s  t o  b e  l a i d  b e f o r e  P a r l i a 

m e n t  a n n u a l l y  ; t h e n  m o n e y  i s  p r o v i d e d  f o r  t h e  p u r p o s e s  o f  r e l i g i o n  ; a n d  t h e  L e g i s 

l a t u r e  i s  a u t h o r i z e d  t o  l e g i s l a t e  w i t h  r e s p e c t  t o  t h e  w a s t e  l a n d s  o f  t h e  C r o w n ,  b y  s e c t i o n  

5 4 ,  w h i c h  p r o v i d e s  t h a t :—

u  S u b j e c t  t o  t h e  p r o v i s i o n s  h e r e i n  c o n t a i n e d ,  i t  s h a l l  b e  l a w f u l  f o r  t h e  L e g i s l a -  

u  t u r e  o f  V i c t o r i a  t o  m a k e  l a w s  f o r  r e g u l a t i n g  t h e  s a l e ,  l e t t i n g ,  d i s p o s a l ,  a n d  o c c u p a t i o n  

“  o f  t h e  w a s t e  l a n d s  o f  t h e  C r o w n  w i t h i n  t h e  s a i d  c o l o n y ,  a n d  o f  a l l  m i n e s  a n d  m i n e r a l s  

u  t h e r e i n . ”  "

R e f e r e n c e  w ra s  m a d e  t o  m i n e s  a n d  m i n e r a l s ,  w i t h  r e s p e c t  t o  t h e  p r e r o g a t i v e  o f  

t h e  C r o w n .  I  a m  n o t  p r e p a r e d  t o  s a y  t h a t  t h e  R o y a l  m i n e s  a n d  m i n e r a l s  a r e  m a t t e r s  

o f  p r e r o g a t i v e ,  i n  t h e  o r d i n a r y  s e n s e  o f  t h e  t e r m .  T h e y  a r e  m a t t e r s  o f  C r o w n  

p r o p e r t y ,  w h i c h  t h e  C r o w m  c o n v e y s  t o  t h e  L e g i s l a t u r e  o f  t h e  c o l o n y ,  a n d  i t  h a s  

c o n v e y e d  t h e m  d e f i n i t e l y  i n  t h e  s e c t i o n  I  h a v e  j u s t  r e a d  t o  t h e  C o u r t .  T h e  A c t  

g o e s  o n  t o  p r o v i d e  p o w e r  t o  a p p r o p r i a t e  t h e  c o n s o l i d a t e d  r e v e n u e ,  a n d  l i m i t s  t h e  

a u t h o r i t y  o f  t h e  L e g i s l a t i v e  C o u n c i l  t o  r e j e c t i n g  t h e  A p p r o p r i a t i o n  B i l l s ,  t h e  C o u n c i l  

n o t  b e i n g  a l l o w e d  t o  a l t e r  t h e m .  T h e n  w 7e  c o m e  t o  s e c t i o n  5 7 ,  w h i c h  s a y s  t h a t —

u  I t  s h a l l  n o t  h e  l a w f u l  f o r  t h e  L e g i s l a t i v e  A s s e m b l y  t o  o r i g i n a t e  o r  p a s s  a n y  

u v o t e ,  r e s o l u t i o n ,  o r  B i l l ,  f o r  t h e  a p p r o p r i a t i o n  o f  a n y  p a r t  o f  t h e  s a i d  c o n s o l i d a t e d  

“  r e v e n u e  f u n d ,  o r  a n y  o t h e r  d u t y ,  r a t e ,  t a x ,  r e n t ,  r e t u r n ,  o r  i m p o s t ,  f o r  a n y  p u r p o s e  

“  w h i c h  s h a l l  n o t  h a v e  b e e n  f i r s t  r e c o m m e n d e d  b y  a  m e s s a g e  o f  t h e  G o v e r n o r  t o  t h e  

“  L e g i s l a t i v e  A s s e m b l y  d u r i n g  t h e  s e s s i o n  i n  w h i c h  s u c h  v o t e ,  r e s o l u t i o n ,  o r  B i l l  s h a l l  

u  b e  p a s s e d . ”

T h e  A c t  g o e s  o n  t o  p r o v i d e  t h a t  w a r r a n t s  f o r  t h e  i s s u e  o f  m o n e y  s h a l l  b e  u n d e r  

t h e  h a n d  o f  t h e  G o v e r n o r ,  a n d  f o r  t h e  p r o c l a m a t i o n  o f  t h e  C o n s t i t u t i o n  A c t  w i t h i n  t h r e e  

m o n t h s  o f  i t s  r e c e i v i n g  t h e  R o y a l  a s s e n t .  T h e n  t h e  L e g i s l a t u r e  i s  e m p o w e r e d  t o  a l t e r  t h e  

C o n s t i t u t i o n  A c t ,  s u b j e c t . t o  t h e  Q u e e n ’s  a s s e n t  t o  a n y  B i l l  t h a t  m a y  b e  p a s s e d  f o r  t h a t
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p u r p o s e ; p o w e r  i s  a l s o  g i v e n  t o  a l t e r  t h e  E l e c t o r a l  A c t ; a n d  t h e n  t h e r e  i s  t h e  i n t e r -  

p i  e t a t i o n  c l a u s e ,  a n d  a  s e c t i o n  p r o v i d i n g  t h a t  t h e  C o n s t i t u t i o n  A c t  i s  n o t  t o  c o m e  i n t o  

f o r c e  u n t i l  t h e  r e p e a l  o f  c e r t a i n  A c t s  w i t h  r e g a r d  t o  t h e  g o v e r n m e n t  o f  t h e  c o l o n y  a s  a  

p a r t  o f  t h e  c o l o n y  o f  N e w  S o u t h  W a l e s .  T h a t  i s  a n  o u t l i n e  o f  t h e  C o n s t i t u t i o n  A c t  

a s  g r a n t e d  t o  u s  o r i g i n a l l y ,  a n d ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  t h e r e  h a s  b e e n  n o  a l t e r a t i o n  
o f  i t  s i n c e .

T h e  C h i e f  J u s t i c e . — W h a t  i s  t h e  e f f e c t  o f  t h e  A c t  i n  r e s p e c t  o f  t h e  p o w e r s  o f  

r e s p o n s i b l e  g o v e r n m e n t .  D o  y o u  a d m i t ,  o r  d e n y ,  o r  p a s s  b y  t h i s  q u e s t i o n .  I s  i t  

t h e  l e g a l  e f f e c t  o f  t h a t  C o n s t i t u t i o n  A c t ,  o r  o f  t h a t  A c t  c o m b i n e d  w i t h  t h e  G o v e r n o r ’s  

i n s t r u c t i o n s ,  t o  h a v e  c r e a t e d  o r  n o t  t o  h a v e  c r e a t e d ,  i n  V i c t o r i a ,  a  s y s t e m  o f  r e s p o n s i b l e  
g o v e r n m e n t ,  w h a t e v e r  t h a t  s y s t e m  m a y  m e a n  ?

D r .  M a d d e n . — C e r t a i n l y  i t  d o e s .  T h e  l e g a l  e f f e c t  o f  t h e  C o n s t i t u t i o n  A c t  i s  t o  

c r e a t e  a  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  h e r e ; b u t  I  w o u l d  s a y  t h a t  t h a t  s y s t e m  o f  

r e s p o n s i b l e  g o v e r n m e n t  s t a n d s  i n  r e l a t i o n  t o  t h e  p r e s e n t  a r g u m e n t  t h u s : T h a t  i t  i s  a  

s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t ,  i n  w h i c h ,  a s  I  w o u l d  m a i n t a i n ,  a c c o r d i n g  t o  t h e  l a w  

o f  E n g l a n d ,  M i n i s t e r s  h e r e  h a v e  n o  g r e a t e r  p o w e r  t h a n  M i n i s t e r s  o f  t h e  C r o w n  i n  

E n g l a n d ,  a n d  I  s u b m i t  t h a t  M i n i s t e r s  i n  E n g l a n d  c o u l d  n o t  e x e r c i s e  t h e  R o y a l  p r e r o g a 

t i v e  t o  e x c l u d e  a l i e n s  w i t h o u t  t h e  a u t h o r i t y  o f  t h e  S o v e r e i g n .  I  h o l d  t h a t  M i n i s t e r s  

o f  t h e  C r o w n  i n  t h i s  c o l o n y  h a v e  l e s s  p o w e r s  t h a n  H e r  M a j e s t y ’s  M i n i s t e r s  i n  E n g l a n d ,  

i n a s m u c h  a s  t h e  C r o w n  a n d  t h e  I m p e r i a l  P a r l i a m e n t  h a v e  c o n v e y e d  o n l y  c e r t a i n  

s p e c i f i e d  p r e r o g a t i v e s  t o  b e  u s e d  h e r e  a t  a l l .

T h e  C h i e f  J u s t i c e . — I f  t h a t  S t a t u t e  c r e a t e s  r e s p o n s i b l e  g o v e r n m e n t ,  m o r e  o r  l e s s  

l i m i t e d ,  n e c e s s a r i l y  o r  b y  e x p r e s s  l i m i t a t i o n ,  c a n  t h e  C r o w n ,  b y  a n y  s u b s e q  u e n t  c o m 

m i s s i o n ,  i n s t r u c t i o n s ,  o r  d i r e c t i o n s ,  o r  a n y  o t h e r  c o m m u n i c a t i o n  w h a t e v e r ,  a l t e r ,  b y  

d i m i n i s h i n g  t h e  p o w e r s  c o n f e r r e d  u n d e r  t h a t  s y s t e m ,  a s  c r e a t e d  b y  t h e  A c t ?

D r .  M a d d e n . — I  s h o u l d  s a y  u  N o . ”  N o t h i n g  c a n  d i m i n i s h  w h a t  i s  c o n v e y e d  b y  

t h a t  A c t ,  e x c e p t  a n  A c t  o f  t h e  I m p e r i a l  P a r l i a m e n t  t h a t  p a s s e d  t h e  C o n s t i t u t i o n  A c t .  

T h e  Q u e e n  h a s  n o  a u t h o r i t y  t o  a l t e r  t h a t  w h i c h  i s  e n a c t e d  b y  A c t  o f  P a r l i a m e n t .  

T h e  C r o w n  c a n n o t  r e p e a l  a n  A c t  o f  P a r l i a m e n t ,  e i t h e r  i n  w h o l e  o r  i n  p a r t .  T h e  C r o w n  

c a n  e x e r c i s e  i t s  o w n  p r e r o g a t i v e s ,  a n d ,  a m o n g s t  o t h e r  t h i n g s ,  i t  m a y  s a y  w h o  s h a l l  

e x e r c i s e  t h o s e  p r e r o g a t i v e s ,  e x c e p t  i n  s o  f a r  a s  a n y  A c t  o f  P a r l i a m e n t  s a y s  i t  s h a l l  

n o t .

T h e  C h i e f  J u s t i c e . — I  o n l y  d e s i r e  t o  g e t  a t  y o u r  r e a l  v i e w s ,  a n d  n o t  t o  e m b a r r a s s  

y o u .  T h e  C o n s t i t u t i o n  A c t ,  a s  I  u n d e r s t a n d  y o u ,  c r e a t e s  a  s y s t e m  o f  r e s p o n s i b l e  

g o v e r n m e n t  i n  V i c t o r i a ,  a n d  t h e  e x t e n t  o f  t h a t  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  i s  t o  

b e  a s c e r t a i n e d  f r o m  t h e  S t a t u t e  a s  w e l l  a s  t h e  i n c i d e n t s  o f  i t .  C a n  a n y  a u t h o r i t y  o f  t h e  

Q u e e n  a l t e r ,  b y  d i m i n u t i o n ,  t h a t  s y s t e m ,  a s  i t  i s  c r e a t e d  b y  S t a t u t e  ?

D r .  M a d d e n . — N o ;  s o  f a r  a s  i t  i s  i n c o n s i s t e n t  w i t h  t h e  e x p r e s s  e n a c t m e n t  o r  

n e c e s s a r y  i n t e n d m e n t  o f  t h e  S t a t u t e .  I  d e s i r e  t o  a n s w e r  y o u r  H o n o u r ’s  q u e s t i o n s  i n  

t h e  f u l l e s t  a n d  m o s t  u n r e s e r v e d  m a n n e r ,  e x c e p t  t h a t  I  d o  n o t ,  i n  t h e  l e a s t  d e g r e e ,  

a c k n o w l e d g e  t h a t  t h e  C o n s t i t u t i o n  A c t  d o e s  g i v e  f u l l  r e s p o n s i b l e  g o v e r n m e n t  i n  t h e  

s e n s e  i n  w h i c h  t h e  A t t o r n e y - G e n e r a l  c l a i m s  i t ;  a n d  I  s a y ,  f u r t h e r ,  t h a t  i f  i t  d i d  t h e r e  

i s  n o  r e s p o n s i b l e  g o v e r n m e n t  k n o w n  t o  t h e  E n g l i s h  C o n s t i t u t i o n  a n y w h e r e  w h i c h  

d e p r i v e s  t h e  C r o w n  o f  t h e  r i g h t  t o  a c q u i e s c e  i n  t h e  e x e r c i s e  o f  i t s  p r e r o g a t i v e s .

M r .  J u s t i c e  W i l l i a m s . — Y o u  s a y  t h a t  a n y t h i n g  w h i c h  t a k e s  a w a y  o r  d i m i n i s h e s  

o u r  r i g h t s  u n d e r  t h e  C o n s t i t u t i o n  A c t  w o u l d  h a v e  n o  v a l i d i t y  w h a t e v e r  ?

D r .  M a d d e n . — U n l e s s  e n a c t e d  b y  t h e  I m p e r i a l  P a r l i a m e n t .

M r .  J u s t i c e  W i l l i a m s . — B u t  I  u n d e r s t a n d  y o u  t o  s a y  t h a t  t h i s  C o n s t i t u t i o n  

A c t  d o e s  n o t  g i v e  t o  r e s p o n s i b l e  a d v i s e r s  o f  t h e  C r o w n  h e r e  p o w e r s  o f  t h e  s a m e  e x t e n t  

a s  a r e  e n j o y e d  a n d  e x e r c i s e d  b y  M i n i s t e r s  o f  t h e  C r o w n  i n  E n g l a n d ,  a n d  a l s o  t h a t  y o u  

f u r t h e r  s a y  t h a t  b y  t h i s  C o n s t i t u t i o n  A c t  o n l y  c e r t a i n  p r e r o g a t i v e s  a r e  c o n v e y e d  h e r e ,  

a n d  t h a t  t h a t  i s  c l e a r l y  t h e  c a s e ,  a c c o r d i n g  t o  y o u r  r e a d i n g  o f  t h e  A c t .

D r .  M a d d e n . — I  s a y  s o ,  a p p l y i n g  t h e  o r d i n a r y  r u l e s  o f  i n t e r p r e t a t i o n .

T h e  C h i e f  J u s t i c e . — T h e n  y o u  s a y  t h a t  t h e  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t ,  

a s  c r e a t e d  b y  t h a t  A c t ,  o n l y  a u t h o r i z e s  t h e  o p e r a t i o n  o f  t h e  p r e r o g a t i v e s  e x p r e s s l y  

m e n t i o n e d  i n  i t .
D r .  M a d d e n . — T h a t  i s ,  s o  f a r  a s  t h e  p r e r o g a t i v e s  a r e  c o n c e r n e d .

T h e  C h i e f  J u s t i c e . — A n d  p o w e r s .  _ .
D r .  M a d d e n . — Y e s .  W h o s o e v e r  m a y  e x e r c i s e  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  

i n  t h i s  C o l o n y ,  o n l y  c e r t a i n  p r e r o g a t i v e s  a r e  a u t h o r i z e d  t o  b e  e x e r c i s e d  h e r e ? a n d  

t h e s e  c a n n o t  b e  e x c e e d e d .



T h e  C h i e f  J u s t i c e . — T h e n  i t  w o u l d  f o l l o w ,  w o u l d  i t  n o t ,  a c c o r d i n g  t o  y o u r  

v i e w ,  t h a t  i t  i s  o n l y  t o  t h o s e  p r e r o g a t i v e s  w h i c h  a r e  e x p r e s s l y  m e n t i o n e d  t h a t  t h e  

s y s t e m  c r e a t e d  b y  t h e  A c t  a p p l i e s  ?

D r .  M a d d e n . — I t  i s  o n l y  i n  t h e  c a s e  o f  t h e  p r e r o g a t i v e s  o f  s u m m o n i n g  P a r l i a 

m e n t ,  e x e r c i s i n g  m e r c y ,  a n d  t h e  a d m i n i s t e r i n g  o f  j u s t i c e  t h a t  M i n i s t e r s  o f  t h e  C r o w n  

h e r e  h a v e  t h e  r i g h t  t o  a d v i s e  t h e  G o v e r n o r .

T h e  C h i e f  J u s t i c e . — W o u l d  y o u  r e f u s e  t o  a p p l y  t o  t h e  C o n s t i t u t i o n  A c t  t h e  p r i n 

c i p l e  w h i c h  i s  a p p l i e d  t o  o t h e r  A c t s  f o r  t h e  b e n e f i t  o f  t h e  p u b l i c ,  a s  w e l l  a s  t o  p r i v a t e  

i n s t r u m e n t s ,  v i z . ,  t h a t ,  w h e n e v e r  t h e  l a w  g i v e s  a n y t h i n g ,  i t  c r e a t e s  a l l  t h a t  i s  n e c e s s a r y  

f o r  t h e  e x e r c i s e  o f  t h e  p o w e r s  o r  b e n e f i t s  g i v e n  ?  W o u l d  y o u  s a y  t h a t  t h e r e  m a y  n o t  

b e  a n d  t h e r e  i s  n o t  c o n t a i n e d  i n  t h e  e x p r e s s  t e r m s  o f  t h i s  C o n s t i t u t i o n  A c t  a l l  t h e  

p o w e r s  a n d  a u t h o r i t y  n e c e s s a r y  f o r  t h e  e x e r c i s e  o f  t h e  s y s t e m  o f  r e s p o n s i b l e  g o v e r n 

m e n t  w h i c h  y o u  a d m i t  t o  b e  c r e a t e d  b y  t h e  A c t  ?

D r .  M a d d e n . — I  s a y  t h a t ,  a s  t o  t h e  p r e r o g a t i v e s  c o n f e r r e d  b y  t h e  A c t ,  t h e s e  

a r e  e x p r e s s l y  c o n f e r r e d  o n  t h e  G o v e r n o r ,  a n d  t h a t  w h e n  t h e  A c t  d e s i r e s  t o  s p e a k  o f  

“ t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  h i s  r e s p o n s i b l e  M i n i s t e r s  ”  i t  s a y s  s o ;  b u t  w h e r e  i t  

d e a l s  w i t h  w h a t  i s  c o n f e r r e d  o n  t h e  G o v e r n o r  f o r  h i s  u s e  a l o n e  t h e r e  i t  r e f e r s  t o  t h e  

G o v e r n o r  o n l y  i n  h i s  c a p a c i t y  a s  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n .

M r .  J u s t i c e  W i l l i a m s . — I  f e e l  m u c h  p r e s s e d  b y  t h i s  p o r t i o n  o f  y o u r  a r g u m e n t ,  b u t  

t h e  C h i e f  J u s t i c e  p o i n t s  t h i s  o u t  t o  m e ,  t h a t  a n o t h e r  s e c t i o n ,  s e c t i o n  2 8 ,  p r o v i d e s  t h a t  

i t  s h a l l  b e  l a w f u l  f o r  t h e  G o v e r n o r  t o  c o n v o k e ,  p r o r o g u e ,  a n d  d i s s o l v e  P a r l i a m e n t ; a n d  

h e  c o n t r a s t e d  t h a t  w i t h  s e c t i o n  3 7 ,  w h i c h  p r o v i d e s  t h a t  t h e  a p p o i n t m e n t  t o  p u b l i c  o f f i c e s  

i s  v e s t e d  i n  t h e  G o v e r n o r ,  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l ,  “  w i t h  t h e  

“ e x c e p t i o n  o f  t h e  a p p o i n t m e n t s  o f  t h e  o f f i c e r s  l i a b l e  t o  r e t i r e  f r o m  o f f i c e  o n  p o l i t i c a l  

“  g r o u n d s ,  w h i c h  a p p o i n t m e n t s  s h a l l  b e  v e s t e d  i n  t h e  G o v e r n o r  a l o n e . ”  T h a t  a r g u m e n t  

a l m o s t  c u t s  b o t h  w a y s ,  b e c a u s e  y o u  h a v e  t h e  w o r d  “ a l o n e  ”  e m p h a t i c a l l y  p u t  i n  a t  t h e  

e n d  o f  s e c t i o n  3 7 , a n d  y o u  h a v e  i t  s e e m i n g l y  e x p r e s s l y  l e f t  o u t  i n  s e c t i o n  2 8 ,  a n d  t h a t  

w o u l d  s e e m  t o  i m p l y  t h a t  t h e  w o r d s  “  I t  s h a l l  b e  l a w f u l  f o r  t h e  G o v e r n o r , ”  & c . ,  w e r e  

i n t e n d e d  t o  m e a n  “  I t  s h a l l  b e  l a w f u l  f o r  t h e  G o v e r n o r ,  w i t h  t h e  a d v i c e  o f  h i s  M i n i s t e r s , ”  

o r  “  t h r o u g h  h i s  a d v i s e r s , ”  t o  d o  t h e  t h i n g s  s p e c i f i e d ,  v i z . ,  c o n v o k e ,  p r o r o g u e ,  a n d

d i s s o l v e  P a r l i a m e n t .
D r .  M a d d e n . — I  w o u l d  s u b m i t  t h a t  t h e  w o r d  “  a l o n e  ”  i s  p u t  i n  t o  d r a w  t h e  

d i s t i n c t i o n ,  t h e  a p p o s i t i o n  w h i c h  i s  m a d e  i n  t h e  v e r y  s a m e  s e c t i o n  b e t w e e n  t h e  

G o v e r n o r  a n d  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  h i s  r e s p o n s i b l e  M i n i s t e r s ,  a n d  h a s  n o

r e f e r e n c e  t o  s e c t i o n  2 8 .
M r .  J u s t i c e  W i l l i a m s . — W o u l d  i t  n o t  t h e n  h a v e  s u f f i c e d  t o  h a v e  s a i d  t h e  

“  G o v e r n o r  ”  w i t h o u t  t h e  w o r d  “  a l o n e  ”  ?
D r .  M a d d e n . — I t  m i g h t  h a v e  d o n e  ; a n d  c e r t a i n l y  I  s u b m i t  t h a t  w h e r e  o n l y  t h e  

w o r d  “  G o v e r n o r  ”  i s  u s e d  i t  s h o u l d  b e  t a k e n  t o  h a v e  i t s  u s u a l  s i g n i f i c a t i o n  o f  t h e  

G o v e r n o r  a l o n e .  I  a m  a w a r e  t h a t  i n  t h e  I n t e r p r e t a t i o n  S t a t u t e  p a s s e d  b y  t h e  P a r l i a m e n t  

o f  t h i s  c o l o n y ,  i t  i s  p r o v i d e d  t h a t  w h e r e v e r  t h e  w o r d  “  G o v e r n o r  ”  i s  u s e d  i n  a n y  e x i s t 

i n g  o r  s u b s e q u e n t  A c t  o f  P a r l i a m e n t  i t  s h a l l  m e a n  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  h i s  

M i n i s t e r s .  B u t  t h a t  p r o v i s i o n  c o u l d  n o t  a p p l y  t o  t h i s  S t a t u t e — t h e  C o n s t i t u t i o n  A c t —  

b e c a u s e  i n  t h a t  c a s e  a  l o c a l  A c t  w o u l d  b e  o v e r - r i d i n g  a n  I m p e r i a l  A c t ; b u t  I  c o n t e n d  

t h a t  t h e  v e r y  e n a c t m e n t  o f  t h a t  I n t e r p r e t a t i o n  S t a t u t e  s h o w s  t h a t  i n  t h e  I m p e r i a l  A c t  

“  t h e  G o v e r n o r  ”  w a s  r e g a r d e d  a s  m e a n i n g  t h e  G o v e r n o r  a l o n e  a n d  n o t  t h e  G o v e r n o r  

a s  t h e  c r e a t u r e  o f  t h e  E x e c u t i v e  C o u n c i l .
T h e  C h i e f  J u s t i c e . — D o  I  u n d e r s t a n d  y o u  t o  c o n t e n d  t h a t  t h e  s y s t e m  o f  r e s p o n 

s i b l e  g o v e r n m e n t  c r e a t e d  b y  t h e  C o n s t i t u t i o n  A c t  o n l y  o p e r a t e s  i n  t h o s e  c a s e s  u n d e r  

t h e  A c t  w h e r e  t h e  G o v e r n o r  i s  e m p o w e r e d  t o  d o  s o m e t h i n g  w i t h  t h e  a d v i c e  o f  h i s  

E x e c u t i v e  C o u n c i l l o r s  ?
D r .  M a d d e n . — I  s h o u l d  b e  d i s p o s e d  t o  t h i n k  t h a t  t h a t  w o u l d  b e  t h e  m e a n i n g  o f  

r e s p o n s i b l e  g o v e r n m e n t  u n d e r  t h e  C o n s t i t u t i o n  A c t  a t  t h a t  d a t e .  I  a m  p e r f e c t l y  

a w a r e  t h a t ,  b y  s u b s e q u e n t  e n a c t m e n t s ,  s o m e  o f  t h e s e  t h i n g s  h a v e  b e c o m e  o t h e r w i s e .

T h e  C h i e f  J u s t i c e . — I f  y o u r  i n t e r p r e t a t i o n  o f  r e s p o n s i b l e  g o v e r n m e n t  a s  c r e a t e d  

b y  t h 6  C o n s t i t u t i o n  A c t  b e  c o r r e c t ,  i t  i s  c e r t a i n l y  v e r y  w i d e l y  d i f f e r e n t  f r o m  t h e  b e l i e f  

w h i c h  h a s  e x i s t e d  e v e r y w h e r e  a s  t o  t h e  i n t e n t i o n  o f  t h e  I m p e r i a l  L e g i s l a t u r e  a t  t h e  

t i m e  t h e  C o n s t i t u t i o n  A c t  w a s  p a s s e d ,  a s  t o  t h e  i n t e n t i o n  i n  t h e  m i n d  o f  M i n i s t e r s  o f  

t h e  C r o w n  i n  E n g l a n d  w h e n  t h e y  i n t r o d u c e d  a n d  p a s s e d  t h i s  S t a t u t e ,  a n d  a s  t o  t h e  

b e l i e f  i n  t h e  m i n d  o f  t h e  L e g i s l a t u r e  o f  t h i s  c o l o n y  w h e n  t h e  A c t  w a s  p a s s e d .  F r o m  

t h a t  t i m e  d o w n  t o  t h e  p r e s e n t ,  I  t h i n k  t h e r e  h a s  b e e n  a  u n i v e r s a l  b e l i e f  t h a t  t h e  s y s t e m  

o f  r e s p o n s i b l e  g o v e r n m e n t  e x i s t s  i n  V i c t o r i a  t o  a  f a r  l a r g e r  m e a s u r e  a n d  i n  a  f a r  l a r g e l



a r e a  t h a n  w o u l d  a p p e a l  t o  h o  t h o  c a s e  a c c o r d i n g  t o  y o u r  a r g u m e n t .  O f  c o u r s e  I  a m  

w e l l  a w a r e  t h a t  w h a t e v e r  m a y  h a v e  b e e n  t h e  o p i n i o n  o f  M i n i s t e r s ,  a n d  h o w e v e r  

u m v e i s a l  t h a t  o p i n i o n ,  w e  a r e  b o u n d  t o  d e a l  w i t h  t h e  l a w  5 b u t  i t  i s  a n  e l e m e n t  i n  t h e  

c a s e  t h a t  y o u  a d o p t  a  l i n e  o f  a r g u m e n t  w h i c h  s e e m s  t o  b e  q u i t e  d i f f e r e n t  f r o m  t h e  

i m p r e s s i o n  w h i c h  p r e v a i l e d  i n  t h e  L e g i s l a t u r e  a t  t h e  t i m e  t h e  C o n s t i t u t i o n  A c t  w a s  

p a s s e d ,  a n d  w h i c h  h a s  b e e n  p r e v a l e n t  t h r o u g h o u t  t h e  c o l o n y  f o r  a  p e r i o d  o f  3 3  y e a r s .

M r .  J u s t i c e  W i l l i a m s . — I  m u s t  s a y  t h a t  I  a m  v e r y  m u c h  i m p r e s s e d  w i t h  t h i s  v i e w  

o f  t h e  c a s e .  T h e  o n u s  l i e s  o n  t h e  C r o w n  t o  s h o w  t h a t  t h e  r i g h t  t o  e x e r c i s e  t h e  p r e r o 

g a t i v e  t o  p r e v e n t  a l i e n s  l a n d i n g  u p o n  o u r  s h o r e s ,  t o  e x c l u d e  a l i e n s  f r o m  o u r  s o i l ,  e x i s t s  

h e r e  ; a n d  I  q u i t e  t h i n k  t h a t  t h e  s t a r t i n g  p o i n t  a n d  t h e  k e y ,  s o  t o  s p e a k ,  o f  t h e  w h o l e  

o f  t h i s  a r g u m e n t  i s  t h i s  C o n s t i t u t i o n  A c t .  W h a t  a r e  t h e  p o w e r s  t h a t  w e  g e t  u n d e r  

t h i s  C o n s t i t u t i o n  A c t  ?  I t  a p p e a r s  f r o m  t h e  A c t  t h a t  u n d e r  t h i s  S t a t u t e  c e r t a i n  p r e r o 

g a t i v e s ,  a n d  c e r t a i n  p r e r o g a t i v e s  o n l y ,  a r e  c o n v e y e d  t o  V i c t o r i a ,  120 m a t t e r  w h e t h e r  t o  

t h e  G o v e r n o r  a l o n e ,  o r  t o  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l ; a n d ,  

a c c o r d i n g  t o  t h e  o r d i n a r y  r u l e  o f  i n t e r p r e t a t i o n ,  t h e  f a c t  t h a t  c e r t a i n  p r e r o g a t i v e s  a r e  

s p e c i f i c a l l y  m e n t i o n e d  i n  t h e  A c t  i s  a  v e r y  s t r o n g  i m p l i c a t i o n  t h a t  o t l i e r  p r e r o g a t i v e s  

w e r e  n o t  i n t e n d e d  t o  b e  c o n v e y e d ,  a n d  a m o n g s t  t h o s e  o t h e r  p r e r o g a t i v e s  w o u l d  b e  

t h i s  v e r y  p r e r o g a t i v e  t o  e x c l u d e  a l i e n s  f r o m  o u r  s o i l ,  t o  p r e v e n t  a l i e n s  f r o m  l a n d i n g  

u p o n  o u r  s h o r e s ,  w h i c h  i s  c l a i m e d  b y  M i n i s t e r s  o f  t h e  C r o w n  i n  a n d  f o r  V i c t o r i a ,  a n d  

i s  r e l i e d  u p o n  a s  t h e  d e f e n c e  i n  t h e  p r e s e n t  c a s e .

M r .  J u s t i c e  a ’B e c k e t t . — I t  i s  s c a r c e l y  f a i r  t o  D r . . M a d d e n ’s  c o n t e n t i o n  t o  c a l l  

u p o n  h i m  t o  g i v e  a  d e f i n i t i o n  o f  t h e  e x t e n t  o f  r e s p o n s i b l e  g o v e r n m e n t  w h i c h  w e  

p o s s e s s  i n  t h i s  c o l o n y ,  t o  d e f i n e  a t  o n c e  a n d  e x p r e s s l y  t h e  v a r i o u s  f o r m s  t h a t  t h a t  

r e s p o n s i b i l i t y  m a y  a s s u m e .  I t  i s  e n o u g h  f o r  h i m  t o  s h o w  t h a t  t h e  n a t u r e  o f  t h e  

p o w e r s  c o n f e r r e d  u p o n  t h i s  c o u n t r y  i s  s u c h  a s  t o  e x c l u d e  t h e  e x e r c i s e  o f  t h i s  p a r t i c u l a r  

p r e r o g a t i v e  w h i c h  i s  r e l i e d  u p o n  b y  t h e  d e f e n c e .  I t  w o u l d  b e  i m p o s s i b l e ,  I  t h i n k ,  f o r  D r .  

M a d d e n  t o  s p e c i f y ,  a t  o n c e  a n d  i n  e x p r e s s  t e r m s ,  t h e  f u l l  r a n g e  o f  t h e  p o w e r s  i n c l u d e d  

i n  r e s p o n s i b l e  g o v e r n m e n t  a s  i t  i s  e n j o y e d  b y  t h i s  c o l o n y .  I t  d o e s  n o t  f o l l o w ,  b e c a u s e  

D r .  M a d d e n  m e n t i o n s  s o m e  t h i n g s  t h a t  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y  c a n  d o ,  t h a t  

t h e r e f o r e  o u r  r e s p o n s i b l e  g o v e r n m e n t  i s  c o n f i n e d  t o  t h e s e  p a r t i c u l a r  i n s t a n c e s ,  a n d  t h a t  

a l l  t h e  G o v e r n m e n t  c a n  d o  a r e  t h e s e  p a r t i c u l a r  t h i n g s .

T h e  C h i e f  J u s t i c e . — I  d o  n o t  t h i n k  i t  i s  n e c e s s a r y  f o r  D r .  M a d d e n  t o  d o  m o r e  t h a n  

s h o w  t h a t  t h i s  p a r t i c u l a r  p r e r o g a t i v e  c a n n o t  b e  e x e r c i s e d  i n  V i c t o r i a  b y  t h e  M i n i s t e r s  o f  

t h e  C r o w n  i n  a n d  f o r  V i c t o r i a ; b u t ,  s p e a k i n g  f o r  m y s e l f ,  h e  w i l l  g r e a t l y  a s s i s t  m e  i f  h e  

c a n  m e e t  t h e  a r g u m e n t ,  o r  r a t h e r  p a r t  o f  t h e  a r g u m e n t ,  w h i c h  w a s  p u t  f o r w a r d  b y  t h e  

A t t o r n e y - G e n e r a l ,  t h a t  t h e  C o n s t i t u t i o n  A c t  i m p l i e s ,  a n d  i n d e e d  c o n t a i n s ,  n o t  m e r e l y  t h e  

s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  e x p r e s s l y  c r e a t e d  b y  i t ,  b u t  a l s o  a l l  t h a t  i s  n e c e s s a r y  t o  

g i v e  e f f e c t  t o  t h e  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  i n  V i c t o r i a ; t h a t  i s  t o  s a y ,  a l l  t h e  p r e r o 

g a t i v e s  a n d  p o w e r s  n e c e s s a r y  f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w  a n d  t h e  c o n d u c t  o f  p u b l i c  

a f f a i r s  i n  t h i s  c o u n t r y .  T h a t  a r g u m e n t  i s  b a s e d  o n  t h e  o r d i n a r y  r u l e  o f  i n t e r p r e t a t i o n  

a n d  c o n s t r u c t i o n  o f  t h e  p r o v i s i o n s  o f  A c t s  o f  P a r l i a m e n t ,  a n d  D r .  M a d d e n  w i l l  g r e a t l y  

a s s i s t  m y  m i n d  i f  h e  c a n  a n s w e r  t h a t  a r g u m e n t  o f  t h e  A t t o r n e y - G e n e r a l ,  a n d  s h o w  

h o w  i t  i s  t h a t  t h a t  o r d i n a r y  r u l e  a s  t o  t h e  c o n s t r u c t i o n  o f  A c t s  o f  P a r l i a m e n t  s h o u l d  

n o t  b e  a p p l i e d  t o  t h e  C o n s t i t u t i o n  A c t ,  a n d  t h a t ,  i n  f a c t ,  o n l y  o n e  o r  t w o  p r e r o g a t i v e s  

a r e  c r e a t e d  i n  t h i s  c o l o n y  b y  t h e  C o n s t i t u t i o n  A c t .

D r .  M a d d e n . — I  f u l l y  a p p r e h e n d  y o u r  H o n o u r ’s  v i e w  o f  t h e  n a t u r e  o f  t h e  q u e s 

t i o n ,  a n d  a l t h o u g h  i t  i s ,  o f  c o u r s e ,  q u i t e  i m p o s s i b l e  f o r  m e  t o  e x h a u s t  t h e  a r e a  o v e r  

w h i c h  r e s p o n s i b l e  g o v e r n m e n t  m a y  o p e r a t e  i n  t h i s  c o u n t r y ,  I  m a y  v e r y  e a s i l y  p o i n t  o u t  

t o  y o u r  H o n o u r  w h a t  t h e  w h o l e  s c o p e  o f  t h e  A c t  i s ,  a n d  t h e r e b y  d e m o n s t r a t e  t h e  v a s t  

a r e a  o v e r  w h i c h  r e s p o n s i b l e  g o v e r n m e n t  d o e s  e x i s t .  T h e  C o n s t i t u t i o n  A c t ,  I  w o u l d  

s u b m i t ,  i s  t h r e e f o l d .  I t  a u t h o r i z e s  t h e  m a k i n g  o f  l a w s  i n  a n d  f o r  t h e  c o l o n y  o f  V i c 

t o r i a ,  a n d ,  s o  f a r  a s  i t  i s  a n  A c t  f o r  t h a t  p u r p o s e ,  i t  i s  a n  A c t  f o r  c o n f e r r i n g  u p o n  t h e  

c o l o n y  a  g e n e r a l  p o w e r ----------

T h e  C h i e f  J u s t i c e . — W h i c h  i t  h a d  b e f o r e .
D r .  M a d d e n . — A f t e r  a  c e r t a i n  f a s h i o n ,  b u t  n o t  t o  t h e  s a m e  e x t e n t  a s  i s  g i v e n  

b y  t h a t  e n a c t m e n t .  T h e  C o n s t i t u t i o n  A c t  a u t h o r i z e s  t h e  m a k i n g  o f  l a w s ,  a n d ,   ̂ b y  

n e c e s s a r y  i n t e n d m e n t ,  i t  a u t h o r i z e s  t h e  a d m i n i s t r a t i o n  o f  t h o s e  l a w s .  T h e n  t h e r e  i s  a  

v a s t  m a c h i n e r y  p r o v i d e d ,  f i r s t  o f  a l l  f o r  c r e a t i n g  t h e  L e g i s l a t i v e  A s s e m b l i e s  t o  m a k e  

t h e  l a w s ,  t h e n  f o r  t h e  r e p r o d u c t i o n  o f  t h o s e  A s s e m b l i e s ,  t h e  q u a l i f i c a t i o n s  o f  t h e  

p e r s o n s  w h o  m a y  b e  e l e c t e d  t o  t h o s e  A s s e m b l i e s ,  a n d  o f  t h e  e l e c t o r s ,  t h e  m a n n e r  i n  

w h i c h  t h e y  a r e  t o  v o t e  a n d  e x e r c i s e  t h e i r  p r i v i l e g e s ,  a n d  h o w  t h e  H o u s e s  o f  L e g i s l a 

t u r e  a r e  t o  m a k e  t h e i r  l a w s .  T h e n  t h e  A c t  m a k e s  a  l a r g e  p r o v i s i o n  f o r  a p p o i n t i n g



s t a f f s  t o  a d m i n i s t e r  t h e  l a w s .  T h e  o r d i n a r y  r u l e  w h i c h  y o u r  H o n o u r  r e f e r s  t o  w o u l d  

a p p l y  t o  t h e s e  m a t t e r s — t h e  r u l e  t h a t  a  S t a t u t e  i m p l i e s  t h e  i n t e n d m e n t  o f  t h e  L e g i s l a 

t u r e  t o  g i v e  e f f e c t  t o  i t s  p r o v i s i o n s .  B u t  n o  p r e r o g a t i v e  o f  t h e  C r o w n  i s  t o  h e  p r e 

s u m e d  t o  h a v e  b e e n  g r a n t e d  b y  t h e  C r o w n .  T h e  p r e r o g a t i v e  o f  m e r c y ,  f o r  e x a m p l e ,  

i t  w a s  n e c e s s a r y  t o  g i v e ,  a n d  t h a t  h a s  b e e n  g r a n t e d  ; i t  w a s  o b v i o u s l y  n e c e s s a r y  t h a t  

t h e  C r o w n  s h o u l d  g r a n t  t h e  p r e r o g a t i v e  o f  c a l l i n g  t o g e t h e r  a n d  d i s s o l v i n g  P a r l i a m e n t  

a n d  t h a t  h a s  b e e n  g i v e n  ; t h e  p r e r o g a t i v e  o f  a d m i n i s t e r i n g  j u s t i c e  w a s  o b v i o u s l v  i n 

d i s p e n s a b l e ,  a n d  t h a t  p r e r o g a t i v e  h a s  l i k e w i s e  b e e n  g r a n t e d .  B u t  a s  t o  t h a t  p o r t i o n  

o f  t h e  A c t  w h i c h  c o n v e y s  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  t o  t h i s  c o l o n y ,  t h e  o r d i n a r y  

r u l e  o f  i n t e r p r e t a t i o n  i s  t h a t  e v e r y  i n t e n d m e n t  m u s t  b e  e x p r e s s l y  s t a t e d ,  a n d  n o t h i n g  i s  

t o  b e  p r e s u m e d  t o  h a v e  b e e n  g i v e n  b y  t h e  C r o w n  o r  t a k e n  f r o m  t h e  C r o w n  e x c e p t  i t  i s  e x 

p r e s s l y  g i v e n  o r  e x p r e s s l y  t a k e n .  T h e  C r o w n  h a s  e x p r e s s l y  g i v e n  t h e  t h r e e  p r e r o g a t i v e s  

I  h a v e  n a m e d ,  b u t  i t  h a s  g i v e n  n o  m o r e  i n  t h a t  A c t ,  a n d  I  s u b m i t  t h a t  t h e  C o u r t  c a n n o t  

s a y  t h a t  t h e  C r o w n  m a y  b e  p r e s u m e d  t o  h a v e  g i v e n  a n y t h i n g  e l s e ,  s e e i n g  t h a t  i t  h a s  

l i m i t e d  i t s  g i f t  t o  t h e s e  t h r e e  p r e r o g a t i v e s .  A  l i b e r a l  i n t e r p r e t a t i o n  m a y  b e  a p p l i e d  t o  

t h e  A c t  s o  f a r  a s  i t s  p r o v i s i o n s  r e f e r  t o  t h e  g r a n t i n g  o f  p o w e r s  o f  s e l f - g o v e r n m e n t  a n d  

t h e  m a k i n g  o f  l a w s  ; b u t  t h e  o t h e r  r u l e  m u s t  b e  a p p l i e d  t o  t h e  g r a n t  o f  t h e  C r o w n ’s  

p r e r o g a t i v e s .

M r .  J u s t i c e  K e r f e r d . — T h e n  d o  y o u  c o n t e n d  t h a t  t h e  P a r l i a m e n t  o f  t h i s  c o l o n y  

c o u l d  n o t  l e g i s l a t e  o n  a n y  s u b j e c t - m a t t e r s  d e a l i n g  w i t h  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  

e x c e p t  s u c h  a s  a r e  e n u m e r a t e d  i n  t h e  C o n s t i t u t i o n  A c t ?

D r .  M a d d e n . — N o t  l a w f u l l y .

M r .  J u s t i c e  K e r f e r d . — T h e n  w h a t  a b o u t  t h e  l e g i s l a t i o n  w i t h  r e g a r d  t o  t h e  

r e s t r i c t i o n  o f  C h i n e s e  i m m i g r a t i o n  ?

D r .  M a d d e n . — I t  m a y  o r  m a y  n o t  b e  a  g o o d  A c t .  B u t  t h e  q u e s t i o n  m a y  a r i s e  

w h e t h e r ,  t h e  Q u e e n  h a v i n g  e x p r e s s l y  a s s e n t e d  t o  t h e  A c t ,  H e r  M a j e s t y ’s  a s s e n t  m a y  

n o t  b e  pro tanto a  f u r t h e r  g r a n t  o f  h e r  p r e r o g a t i v e .

M r .  J u s t i c e  W i l l i a m s . — Y o u  s a i d  t h a t  t h e  p r e r o g a t i v e  o f  m e r c y  w a s  g r a n t e d ;  

I  d o n ’t  s e e  t h a t  i n  t h e  A c t .

D r .  M a d d e n . — I  a m  n o t  s u r e  I  w a s  c o r r e c t  i n  s t a t i n g  t h a t  t h e  p r e r o g a t i v e  o f  

m e r c y  w a s  g r a n t e d  b y  t h e  A c t .

T h e  C h i e f  J u s t i c e . — I t  i s  g i v e n  b y  t h e  i n s t r u c t i o n s  t o  t h e  G o v e r n o r .

D r .  M a d d e n . — M y  i m p r e s s i o n  w a s  t h a t  t h e  p r e r o g a t i v e  o f  m e r c y  w a s  c o n f e r r e d  

b y  t h e  A c t ;  b u t  I  f i n d ,  o n  r e f e r e n c e ,  t h a t  t h e  t h r e e  p r e r o g a t i v e s  w h i c h  a r e  i n  t h e  

G o v e r n o r ’s  c o m m i s s i o n  a r e  m e r c y ,  j u s t i c e ,  a n d  P a r l i a m e n t ;  a n d  t h e  t h r e e  p r e r o g a 

t i v e s  i n  t h e  A c t  a r e  P a r l i a m e n t ,  j u s t i c e ,  a n d  t h e  g r a n t  o f  t h e  R o y a l  m i n e r a l s ,  i f  t h a t  

b e  a  p r e r o g a t i v e .  T h a t  m a y ,  h o v p e v e r ,  b e  a  m a t t e r  o f  p r o p e r t y  r a t h e r  t h a n  a  

p r e r o g a t i v e .  W i t h  r e g a r d  t o  t h e  q u e s t i o n  w d i e t h e r  t h e  w o r d  u  G o v e r n o r  ”  i n  t h e  C o n 

s t i t u t i o n  A c t  i s  t o  b e  t a k e n  a s  m e a n i n g  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  

C o u n c i l ,  m y  l e a r n e d  f r i e n d  M r .  H o d g e s  c a l l s  m y  a t t e n t i o n  t o  t h i s  f a c t ,  w h i c h  i s  

c e r t a i n l y  v e r y  i m p o r t a n t ,  v i z . ,  t h a t  s e c t i o n  6 2 ,  t h e  i n t e r p r e t a t i o n  c l a u s e ,  p r o v i d e s  t h a t  

“  I n  t h e  c o n s t r u c t i o n  o f  t h e  p r o v i s i o n s  o f  t h i s  A c t  t h e  t e r m  ‘ G o v e r n o r ’ s h a l l  m e a n  t h e  

p e r s o n  f o r  t h e  t i m e  b e i n g  l a w f u l l y  a d m i n i s t e r i n g  t h e  g o v e r n m e n t  o f  t h e  c o l o n y  o f  

V i c t o r i a . ”  I n  o u r  l o c a l  A c t  i t  i s  i n t e r p r e t e d  t o  m e a n  t h e  G o v e r n o r  “  w i t h  a n d  b y  

t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l . ”

T h e  C h i e f  J u s t i c e . — T h i s  p r e r o g a t i v e  a b o u t  c o n v e n i n g  P a r l i a m e n t  i s  g i v e n  b y  

t h e  C o n s t i t u t i o n  A c t .  W h a t  d o  y o u  s a y  a s  t o  t h e  s a m e  t h i n g  i n  t h e  G o v e r n o r ’s  

c o m m i s s i o n ?

D r .  M a d d e n . — I  s a y  i t  i s  a  g r a n t  b y  t h e  Q u e e n  a s  w e l l  a s  b y  P a r l i a m e n t .

T h e  C h i e f  J u s t i c e . — H a d  t h e  Q u e e n  t h e  p o w e r  t o  g i v e  o r  t o  t a k e  a w a y  t h a t  

g r a n t ,  s e e i n g  t h a t  i t  wra s  g i v e n  b y  t h e  C o n s t i t u t i o n  A c t ?  I s  n o t  t h a t  g r a n t  i n  t h e  

c o m m i s s i o n  v o i d  ?

D r .  M a d d e n . — I  d o n ’t  t h i n k  s o  ; b e c a u s e  i t  i s  n o t  i n c o n s i s t e n t  w i t h  t h e  

C o n s t i t u t i o n  A c t .

T h e  C h i e f  J u s t i c e . — B u t  i s  n o t  t h a t  p o w e r  t a k e n  a w a y  b y  t h e  C o n s t i t u t i o n  A c t ?

D r .  M a d d e n . — B o t h  g r a n t s ,  I  s u b m i t ,  a r e  g o o d ;  n e i t h e r  i s  i n c o n s i s t e n t  w i t h  

t h e  o t h e r .  I f  t h e  Q u e e n  p r e v i o u s l y  o r  s u b s e q u e n t l y  t o  t h e  A c t  o f  P a r l i a m e n t  g r a n t e d  

t h e  p r e r o g a t i v e  w h i c h  t h e  A c t  h a s  g i v e n  t o  u s ,  t h e r e  a r e  t w o  s p r i n g s  t o  t h e  a u t h o r i t y .  

B u t  w h e t h e r  t h e  Q u e e n  i s  t h e  r e p o s i t o r y  o f  t h a t  p r e r o g a t i v e  o r  n o t ,  P a r l i a m e n t  m a y  

t a k e  i t  a w a y .

T h e  C h i e f  J u s t i c e . — T h e  Q u e e n  h a s  a s s e n t e d  t o  t h e  A c t  o f  P a r l i a m e n t .

D r .  M a d d e n . — A n d  m y  c o n t e n t i o n  i s  t h a t  t h e  c o l o n y  h a s  t h a t  p o w e r .



T h e  C h i e f  J u s t i c e .  B u t  d o e s  i t  c o m e  f r o m  t h e  G o v e r n o r ’s  c o m m i s s i o n  o r  t h e  
C o n s t i t u t i o n  A c t  ?

D r .  M a d d e n . — W e  g e t  i t  f r o m  t h e  A c t ,  a n d  w e  g e t  i t  f r o m  t h e  c o m m i s s i o n .  I f  

t h e  Q u e e n  h a d  s a i d  “  Y o u  s h a l l  n o t  h a v e  i t , ”  a n d  P a r l i a m e n t  h a d  s a i d  w e  s h o u l d ,  
t h e n  t h e  Q u e e n ’s  c o m m i s s i o n  s o  f a r  w o u l d  h a v e  b e e n  v o i d .

T h e  A t t o r n e y - G e n e r a l . — I  a m  s o r r y  t o  s a y  t h a t  I  a m  s u m m o n e d  t o  a t t e n d  a  

m e e t i n g  o f  t h e  C a b i n e t ,  a n d  w i l l  n o t  b e  a b l e  t o  b e  h e r e  t h i s  a f t e r n o o n ;  t h e r e f o r e ,  I  

w i s h  t o  b e  a l l o w e d ,  a t  t h i s  j u n c t u r e ,  t o  r e f e r  t o  t h e  c a s e  in re B a t e m a n ’s  T r u s t ,  L a w  

R e p o r t s ,  E q u i t y  C a s e s ,  v o l .  1 5 ,  a s  i t  b e a r s  u p o n  t h e  v e r y  s e r i o u s  v i e w  p u t  b y  M r .  

J u s t i c e  W i l l i a m s .  T h e  p a s s a g e  I  a m  g o i n g  t o  r e a d  i s  011 p a g e  3 6 1 .  T h e  q u e s t i o n  

w a s  w h e t h e r  a  c o n v i c t i o n  i n  N e w  S o u t h  W a l e s  w a s  s u f f i c i e n t  t o  s u p p o r t  a  p e t i t i o n  b y  

t h e  A t t o r n e y - G e n e r a l  i n  E n g l a n d  f o r  f o r f e i t i n g  t h e  p r o p e r t y  o f  a  f e l o n .  T h e  c o n v i c 

t i o n  w a s  i n  N e w  S o u t h  W a l e s  a n d  t h e  p r o p e r t y  w a s  i n  E n g l a n d .  V i c e - C h a n c e l l o r  

B a c o n ,  i n  t h e  c o u r s e  o f  h i s  j u d g m e n t ,  s a i d —

“  I n  t h e  v i e w  t h a t  I  t a k e  o f  t h e  e v i d e n c e ,  t h a t  d o e s ,  i n  p o i n t  o f  f a c t ,  c o v e r  t h e  

“ w h o l e  c a s e ;  b u t  i f  i t  w e r e  o t h e r w i s e  — i f  t h e r e  w e r e  a n y  d o u b t  a s  t o  t h e  f a c t s — I  

u  c a n n o t  h e s i t a t e  t o  s a y  a n d  t o  d e c i d e  t h a t  t h e  Q u e e n ’s  p r e r o g a t i v e  i s  a s  e x t e n s i v e  i n  

u  N e w  S o u t h  W a l e s  a s  i t  i s  h e r e ,  i n  t h i s  c o u n t y  o f  M i d d l e s e x .  I t  h a s  b e e n  c o n t e n d e d  

“  t h a t  t h e  t i t l e  o f  t h e  C r o w n  b y  f o r f e i t u r e  w a s  c o n f i n e d  t o  t h i s  s o i l — t h e  s o i l  o f  E n g l a n d .  

“  B u t  t h e  Q u e e n  i s  a s  m u c h  t h e  Q u e e n  o f  N e w  S o u t h  W a l e s  a s  s h e  i s  t h e  Q u e e n  o f  

“  E n g l a n d ,  a n d  I  m u s t  h o l d  t h a t  e v e r y  r i g h t  w h i c h  t h e  Q u e e n  p o s s e s s e d  b y  f o r f e i t u r e  

“ e x t e n d e d  a s  m u c h  t o  t h e  c o l o n i e s  a s  t o  t h i s  c o u n t r y . ”

I  w o u l d  r e m i n d  t h e  C o u r t  o f  t h e  v i e w  I  s u b m i t t e d  i n  m y  a r g u m e n t  t h a t ,  f r o m  

n e c e s s i t y ,  t h i s  p a r t i c u l a r  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  o f  f o r b i d d i n g  f o r e i g n e r s  t o  l a n d ,  

b e i n g  v e s t e d  i n  t h e  S o v e r e i g n ,  m u s t  r u n  t h r o u g h  t h e  w h o l e  o f  H e r  M a j e s t y ’s  d o m i n i o n s ,  

a n d ,  f r o m  t h e  n a t u r e  o f  t h e  p r e r o g a t i v e ,  i t  m u s t  b e  v i t a l  h e r e .  T h e r e  i s  n o  q u e s t i o n  o f  

w h e t h e r  t h e  p r e r o g a t i v e  i s  c o n v e y e d  t o  t h i s  c o l o n y  b y  t h e  C o n s t i t u t i o n  S t a t u t e  ; t h a t  

p r e r o g a t i v e  m u s t  o f  n e c e s s i t y ,  f r o m  i t s  v e r y  n a t u r e ,  b e  a s  v i t a l  o n  t h e  s h o r e s  o f  V i c t o r i a  

a s  o n  t h e  s h o r e s  o f  E n g l a n d .  I t  i s  n o t  l i k e  t h e  p r e r o g a t i v e  o f  s u m m o n i n g  t h e  P a r l i a 

m e n t  o f  t h i s  c o l o n y .  T h e  p r e r o g a t i v e  o f  f o r b i d d i n g  f o r e i g n e r s  t o  l a n d  i n  V i c t o r i a ,  a s  

i n  a n y  o t h e r  p a r t  o f  t h e  B r i t i s h  d o m i n i o n s ,  e x i s t s  v i t a l l y  i n  P i e r  M a j e s t y ,  o t h e r w i s e  i t  

w o u l d  b e  u s e l e s s .
M r .  J u s t i c e  W i l l i a m s . — T h e n  H e r  M a j e s t y  h a s  r e t a i n e d  t h a t  p r e r o g a t i v e  w h i c h  

s h e  m i g h t  e x e r c i s e  i n  G r e a t  B r i t a i n  o r  a n y  o t h e r  p a r t  o f  h e r  E m p i r e  i f  s h e  t h i n k s  f i t ; 

b u t  d o  y o u  s a y ,  t h e n ,  t h a t ,  a s  f a r  a s  t h e  e x e r c i s e  o f  p r e r o g a t i v e s  i n  V i c t o r i a  b y  t h e  

V i c t o r i a n  G o v e r n m e n t  i s  c o n c e r n e d ,  M i n i s t e r s  a r e  l i m i t e d  t o  s u c h  p r e r o g a t i v e s  a s  a r e  

e x p r e s s l y  g r a n t e d  b y  t h e  C o n s t i t u t i o n  A c t  ?
T h e  A t t o r n e y - G e n e r a l . — N o  ; I  w o u l d  s a y  t h a t  t h e  C o n s t i t u t i o n  A c t  m u s t  

c a r r y  w i t h  i t ,  b y  i m p l i c a t i o n  a n d  w i t h o u t  e x p r e s s  m e n t i o n ,  a n y  p r e r o g a t i v e  w h i c h  m a y  

b e  n e c e s s a r y  f o r  c a r r y i n g  o n  t h e  i n t e r n a l  g o v e r n m e n t  o f  t h e  c o u n t r y .  A  C o n s t i t u t i o n  

w a s  e s t a b l i s h e d  h e r e ,  a n d  g o v e r n m e n t  b y  r e s p o n s i b l e  M i n i s t e r s  g i v e n  t o  t h e  c o l o n y .  

N e c e s s a r i l y ,  I  s u b m i t ,  t h a t  w o u l d  c a r r y  w i t h  i t  t h e  r i g h t  t o  e x e r c i s e  e v e r y  p r e r o g a t i v e  

n e c e s s a r y  f o r  t h e  g o o d  a n d  s a f e  g o v e r n m e n t  o f  t h e  c o l o n y ; a n d  t h e  e x e r c i s e  o f  t h i s  

p r e r o g a t i v e  o n  " w h ic h  w re  r e l y  i n  t h e  p r e s e n t  d e f e n c e  i s  n e c e s s a r y  f o r  m a i n t a i n i n g  t h e  

p u b l i c  p e a c e ,  f o r  p r e v e n t i n g  r i o t s  ; a n d  " t h e r e f o r e ,  b y  n e c e s s a r y  i m p l i c a t i o n ,  t h a t  p r e 

r o g a t i v e ,  a t  a n y  r a t e ,  w o u l d  b e  g i v e n .  I t  i s  i n h e r e n t  i n  t h e  n a t u r e  o f  t h a t  p r e r o g a t i v e  

t h a t  i t s  p o t e n t i a l i t y  e x t e n d s  o v e r  a l l  t h e  E m p i r e ,  a n d  t h e r e f o r e  i t  i s  v i t a l  h e r e ,  t o  b e  

e x e r c i s e d  b y  s o m e b o d y .  T h e  Q u e e n  h e r s e l f  c a n n o t  e x e r c i s e  i t  h e r e ,  n e i t h e r  c a n  H e r  

I m p e r i a l  a d v i s e r s ,  a n d  I  s u b m i t  t h a t  t h i s  p r e r o g a t i v e  c a n  o n l y  b e  e x e r c i s e d  i n  a n d  f o r  

V i c t o r i a  t h r o u g h  a n d  b y  t h e  a d v i c e  o f  t h e  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  i n  a n d  

f o r  V i c t o r i a .  T h e  g r a n t  o f  a  C o n s t i t u t i o n  t o  t h i s  c o l o n y  n e c e s s a r i l y  c a r r i e s  w i t h  i t  

t h e  g r a n t  o f  a l l  t h a t  i s  n e c e s s a r y  t o  c a r r y  o n  s a f e l y  e v e r y - d a y  g o v e r n m e n t ,  a n d  I  

c o n t e n d  t h a t  t h e  C o n s t i t u t i o n  A c t  c e r t a i n l y  c o n v e y s  t o  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y  

w h a t e v e r  p o w e r  i s  n e c e s s a r y  f o r  t h a t  p u r p o s e .  S u p p o s i n g ,  f o r  e x a m p l e ,  t h a t  a  s h i p 

l o a d  o f  p i r a t e s  p r o p o s e d  t o  l a n d  o n  t h e  s h o r e s  o f  V i c t o r i a ,  a n d  t h e  G o v e r n m e n t  o f  t h e  

c o l o n y  f o r b a d  t h e m  t o  e n t e r ,  t h a t  w o u l d  b e  a n  e x e r c i s e  o f  t h e  p r e r o g a t i v e  o f  t h e  C i o w n ,  

a n d  t h e r e  i s  n o  p a r t i c u l a r  g r a n t  o f  t h a t  p r e r o g a t i v e  ; b u t  I  s u b m i t  t h a t ,  i n  g r a n t i n g  a  

C o n s t i t u t i o n  t o  V i c t o r i a ,  t h i s  p o w e r  o f  p r e s e r v i n g  t h e  l o c a l  p e a c e  w a s  g r a n t e d .
T h e  C h i e f  J u s t i c e . — T h a t  r u l e  a p p l i e d  r e c e n t l y  i n  t h e  c a s e  o f  a n  a p p e a l  h o m e  

f r o m  N e w  S o u t h  W a l e s ,  a s  t o  t h e  p o w e r s  o f  o n e  o f  t h e  l e g i s l a t i v e  b o d i e s  t o  d o  w h a t 

e v e r  w a s  n e c e s s a r y  t o  m a i n t a i n  o r d e r .
D r .  M a d d e n . — T h a t  w a s  t h e  c a s e  o f  C l a r k  v. B a r t o n ,  t h e  S p e a k e r .



T h e  C h i e f  J u s t i c e . — I t  w a s  h e l d  t h a t  w h a t e v e r  w a s  n e c e s s a r y  t o  c a r r y  o n  t h e  

g o v e r n m e n t  e x p r e s s l y  c o n f e r r e d  b y  t h e  S t a t u t e  w a s  i m p l i e d  b y  t h e  A c t .

D r .  M a d d e n . — B u t  t h a t  o n l y  r e l a t e d  t o  t h e  p o w e r  t o  m a i n t a i n  p e a c e  i n  
P a r l i a m e n t .

T h e  A t t o r n e y - G e n e r a l . — A n d  s i m i l a r l y ,  I  c o n t e n d ,  t h e  C o n s t i t u t i o n  A c t  h a n d s  

o v e r  t o  t h e  G o v e r n m e n t  o f  t h e  c o l o n y  t h e  p o w e r  t o  m a i n t a i n  p e a c e  w i t h i n  i t s  b o r d e r s .  

T h e  D u k e  o f  N e w c a s t l e ,  i n  h i s  d e s p a t c h ,  d e c l a r e d  t h a t  t h e  I m p e r i a l  G o v e r n m e n t  h a d  

n o  f u r t h e r  c o n c e r n  w i t h  t h e  i n t e r n a l  t r a n q u i l l i t y  o f  t h e  c o l o n y  a f t e r  t h e  g r a n t  o f  

r e s p o n s i b l e  g o v e r n m e n t .  T h a t  i s  t h e  l e g a l  e f f e c t  o f  t h e  C o n s t i t u t i o n  A c t — t h e  w h o l e  

d u t y  a n d  p o w e r  o f  m a i n t a i n i n g  t h e  p e a c e  a n d  c a r r y i n g  o n  t h e  g o o d  a n d  s a f e  g o v e r n 

m e n t  o f  t h e  c o l o n y  i s  h a n d e d  o v e r  t o  t h e  G o v e r n m e n t  o f  t h e  c o l o n y .

M r .  J u s t i c e  W i l l i a m s . — T h a t  o u g h t  t o  b e  t h e  e f f e c t  o f  t h e  C o n s t i t u t i o n  A c t ;  

w h e t h e r  i t  i s  t h e  e f f e c t  i s  a  v e r y  d i f f e r e n t  q u e s t i o n .

T h e  A t t o r n e y - G e n e r a l .— A n d  i t  n e c e s s a r i l y  i s ;  o r  w e  a r e  p u t  h e r e  t o  m a i n t a i n  

t h e  Q u e e n ’s  p e a c e  i n  V i c t o r i a ,  a n d  y e t  a r e  d e n i e d  t h e  n e c e s s a r y  p r e r o g a t i v e s  f o r  s o  d o i n g .

M r .  J u s t i c e  W i l l i a m s . — I  a m  v e r y  m u c h  p r e s s e d  w i t h  t h e  l a s t  p o r t i o n  o f  D r .  

M a d d e n ’s  a r g u m e n t ,  a n d  I  a m  s e r i o u s l y  g o i n g  b a c k  t o  t h e  b o x  i l l u s t r a t i o n .  T h e  

Q u e e n  h a s  a  b o x  i n  L o n d o n  w i t h  a  n u m b e r  o f  p r e r o g a t i v e s  i n  i t — t h e  p r e r o g a t i v e  o f  

c o n v e n i n g  a n d  d i s s o l v i n g  P a r l i a m e n t ,  t h e  p r e r o g a t i v e  o f  a d m i n i s t e r i n g  j u s t i c e ,  a n d  t h e  

g r a n t  o f  m i n e r a l s .  S h e  s e n d s  o u t  t o  V i c t o r i a  d u p l i c a t e s  o f  t h e s e  t h r e e  p r e r o g a t i v e s ,  

a n d  r e t a i n s  a l l  h e r  o t h e r  p r e r o g a t i v e s  i n  t h i s  b o x  t o  e x e r c i s e  t h e m  a l l  o v e r  t h e  E m p i r e  

b y  h e r s e l f .  T h e n ,  i f  o c c a s i o n  s h o u l d  a r i s e  t o  e x e r c i s e  t h e  p r e r o g a t i v e  o f  k e e p i n g  a l i e n s  

f r o m  t h i s  c o l o n y ,  w e  h a v e  n o t  g o t  t h e  d u p l i c a t e  o f  t h a t  p r e r o g a t i v e  h e r e ,  b e c a u s e  t h e  

Q u e e n  k e e p s  i t  i n  L o n d o n ,  a n d  s h e  c a n  o n l y  e x e r c i s e  i t  b y  t h e  a d v i c e  o f  h e r  r e s p o n s i b l e  

a d v i s e r s  i n  L o n d o n .

T h e  C h i e f  J u s t i c e . — B u t  I  u n d e r s t o o d  t h e  A t t o r n e y - G e n e r a l  t o  c o n t e n d  t h a t  

t h e r e  i s  n o  d u p l i c a t e  i n  L o n d o n  o f  a n y  p r e r o g a t i v e  g r a n t e d  t o  V i c t o r i a ;  t h a t  i f  a n y  

p r e r o g a t i v e  b e  g i v e n  t o  V i c t o r i a  t h e r e  i s  n o  d u p l i c a t e  o f  t h a t  p r e r o g a t i v e  i n  L o n d o n  t o  

b e  e x e r c i s e d  i n  V i c t o r i a  b y  t h e  a d v i c e  o f  I m p e r i a l  M i n i s t e r s .

T h e  A t t o r n e y - G e n e r a l . — I  c e r t a i n l y  c o n t e n d e d  t h a t ,  y o u r  H o n o u r ;  a n d  I  s a i d  

t h a t  i f  L o r d  S a l i s b u r y  h a d  b e e n  h e r e ,  h e  c o u l d  n o t  h a v e  a d v i s e d  H e r  M a j e s t y  t o  k e e p  

t h e s e  C h i n e s e  o u t .  F i r s t l y ,  I  s u b m i t t e d  t h a t  t h e  C o u r t  w o u l d  t a k e  j u d i c i a l  n o t i c e  t h a t  

w e  h a d  h e r e  a s  a  m a t t e r  o f  f a c t  a n d  d a i l y  e x e r c i s e d  r e s p o n s i b l e  g o v e r n m e n t  i n  a l l  i n t e r n a l  

a f f a i r s .  T h e n  I  f u r t h e r  c o n t e n d e d  t h a t  t h e  C o n s t i t u t i o n  A c t  h a s  c o n v e y e d  t o  u s  e x 

p r e s s l y  r e s p o n s i b l e  g o v e r n m e n t  o v e r  o u r  l o c a l  a f f a i r s ,  a n d  I  c a l l e d  i n  a i d  t h a t  d e s p a t c h  

t o  w h i c h  I  r e f e r r e d  a s  b e i n g  a n  e x p r e s s i o n  o f  t h e  I m p e r i a l  M i n i s t e r  u n d e r  w h o s e  d i r e c t i o n  

a n d  b y  w h o s e  a d v i c e  t h i s  l e g i s l a t i o n  c a m e  a b o u t .  T h e  C o n s t i t u t i o n  A c t  a n d  t h a t  

d e s p a t c h  s h o w  m o s t  c l e a r l y  t h a t ,  w h a t e v e r  i s  o r  i s  n o t  c o n v e y e d  i n  o t h e r  r e s p e c t s ,  t h e  

r e s p o n s i b i l i t y  o f  t h e  e v e r y - d a y  i n t e r n a l  g o v e r n m e n t  o f  V i c t o r i a  i s  t h r o w n  u p o n  t h e  

V i c t o r i a n  G o v e r n m e n t ; a n d  I  s a y  t h a t  n e c e s s a r i l y  c a r r i e s  w i t h  i t  w h a t e v e r  p o w e r s  a r e  

r e q u i r e d  f o r  p r e s e r v i n g  t h e  p u b l i c  p e a c e  a n d  c a r r y i n g  o n  g o o d  a n d  s a f e  g o v e r n m e n t  

i n  V i c t o r i a ,  o n e  o f  w h i c h  p o w e r s  i s  t h e  p o w e r ,  o n  e m e r g e n c y ,  t o  p r e v e n t  d a n g e r o u s  

p e o p l e  f r o m  l a n d i n g .  I f  o n l y  I m p e r i a l  M i n i s t e r s  h a v e  t h a t  p o w e r ,  t h e n ,  s o  f a r  a s  

V i c t o r i a  i s  c o n c e r n e d ,  t h a t  p o w e r  i s  g o n e  a l t o g e t h e r ,  b e c a u s e  l o n g  b e f o r e  t h e y  c o u l d  

b e  i n f o r m e d  a n d  t a k e  a c t i o n ,  t h e  d a n g e r o u s  p e o p l e  w o u l d  b e  i n  a n d  t h e  p e o p l e  o f  t h e  

c o l o n y  w o u l d  b e  p l u n g e d  i n t o  r i o t .  S u c h  a n  i d e a  i s  u n t e n a b l e  i f  w e  r e g a r d  i t  i n  

t h e  l i g h t  o f  c o m m o n  s e n s e ,  a n d  c o m m o n  s e n s e  i s  t h e  e s s e n c e  o f  g o o d  l a w .

D r .  M a d d e n . — I  w a s  a b o u t  t o  r e f e r  t o  t h e  d e s p a t c h  o f  L o r d  J o h n  R u s s e l l ,  t o  

w h i c h  t h e  A t t o r n e y - G e n e r a l  r e f e r r e d  a s  i n  s o m e  d e g r e e  i l l u s t r a t i n g  t h e  i n t e n t i o n  o f  

t h e  C o n s t i t u t i o n  A c t .  T h a t  l e t t e r ,  t h o u g h  e n t i t l e d  t o  s o m e  w e i g h t  a s  a c c o m p a n y i n g  

t h e  d e s p a t c h  o f  t h e  M i n i s t e r  c h a r g e d  w i t h  t h e  a m e n d m e n t  o f  t h e  C o n s t i t u t i o n  A c t ,  

d o e s  n o t  c o n t r o l  i t .  N e v e r t h e l e s s  i t  b e a r s  o u t  m y  c o n t e n t i o n  a s  t o  w h a t  w a s  t h e  i n t e n 

t i o n  o f  t h e  L e g i s l a t u r e  i n  g r a n t i n g  i t .

I n  h i s  d e s p a t c h  i n  p a r a g r a p h s  4  a n d  5  h e  s t a t e s :—

u  I t  w a s  t h e i r  o p i n i o n  a n d  t h a t  o f  P a r l i a m e n t  t h a t  a l t h o u g h  t h e  L e g i s l a t u r e  o f  

“  V i c t o r i a  h a d  e x c e e d e d  t h e  p o w e r s  c o n f e r r e d  o n  i t  i n  p a s s i n g  t h e s e  B i l l s ,  a n d  a l t h o u g h  

“  t h e r e f o r e  P a r l i a m e n t a r y  e n a c t m e n t  w a s  n e c e s s a r y ,  i t  w a s  m o r e  e x p e d i e n t  t o  p r e s e r v e  i n  

u f o r m  a s  w e l l  a s  s u b s t a n c e  t h e  m e a s u r e  w h i c h  h a d  b e e n  f u l l y  c o n s i d e r e d  a n d  f i n a l l y  

“  e n a c t e d  b y  t h a t  L e g i s l a t u r e ,  t h a n  t o  s u p e r s e d e  i t s  p r o v i s i o n s  b y  d i r e c t  P a r l i a m e n t a r y  

u  l e g i s l a t i o n .

“  I n  r i g o r o u s  a d h e r e n c e  t o  t h e  s a m e  p r i n c i p l e ,  n o  a l t e r a t i o n  h a s  b e e n  m a d e  

u  i n  a n y  o f  t h o s e  p r o v i s i o n s  w h i c h  a r e  s i m p l y  o f  a  l o c a l  c h a r a c t e r .  I t  h a s  b e e n  t h e



c o n v i c t i o n  o f  P a i l i a m e n t  t h a t  t h e  L e g i s l a t u r e  m u s t  i t s e l f  b e  t r u s t e d  f o r  a l l  t h e  d e t a i l s  

“  o f  l o c a l  r e p r e s e n t a t i o n  a n d  i n t e r n a l  a d m i n i s t r a t i o n .  H e r  M a j e s t y ’s  G o v e r n m e n t  h a v e  

“ e v e r y  r e a s o n  t o  h o p e  t h a t  t h e  m e a s u r e  b e f o r e  t h e m  w i l l  f o r m  a  d u r a b l e  f o u n d a t i o n  

“  f o r  t h e  s o c i a l  p r o s p e r i t y  a n d  g o o d  g o v e r n m e n t  o f  V i c t o r i a .  B u t  t h e  r e s p o n s i b i l i t y  

“  f o r  i t s  i n t r o d u c t i o n  w i l l  r e s t  a s  i t  o u g h t  t o  d o  w i t h  t h e  M e m b e r s  o f  t h e  C o u n c i l  b y  
“  w h o m  i t  w a s  i n  a l l  s u b s t a n t i a l  p o i n t s  p r e p a r e d  a n d  d i s c u s s e d . ”

I  v e n t u r e  t o  t h i n k  t h a t  t h a t  r e a l l y  a c c o r d s  w i t h  w h a t  I  s t a t e d  a s  t o  t h e  r e a l  

e f f e c t  o f  e s t a b l i s h i n g  c o n s t i t u t i o n a l  g o v e r n m e n t  n o t  i n t e r f e r i n g  w i t h  t h e  p r e r o g a t i v e  i n  

l o c a l  l e g i s l a t i o n .  T h e  P a r l i a m e n t  i s  t o  d e a l  w i t h  i n t e r n a l  a f f a i r s .  T h e  d e s p a t c h  
p r o c e e d s :—

“  B u t  t h o s e  p o r t i o n s  o f  t h e  p r o v i n c i a l  e n a c t m e n t  w h i c h  c o n t r o l l e d  a n d  r e g u l a t e d  

“  t h e  f u t u r e  p o w e r  o f  t h e  C r o w n  a s  t o  t h e  r e s e r v a t i o n  a n d  d i s a l l o w a n c e  o f  C o l o n i a l  

“ A c t s ,  a n d  a s  t o  t h e  i n s t r u c t i o n s  t o  b e  g i v e n  t o  G o v e r n o r s  r e s p e c t i n g  t h e m ,  h a v e  b e e n  

“  o m i t t e d  b y  P a r l i a m e n t .  T h e s e  p o r t i o n s  w e r e  p l a i n l y  n o t  o f  a  l o c a l  c h a r a c t e r ,  b u t  

“  r e g a r d e d  t h e  c o n n e x i o n  o f  t h e  c o l o n y  w i t h  t h e  b o d y  o f  t h e  e m p i r e .

“  I  w i l l  n o t  n o w  e n t e r  i n t o  t h e  v e r y  i m p o r t a n t  s u b j e c t  o f  d i s c u s s i o n  w h i c h  t h e  
“ o m i t t e d  c l a u s e s  a f f o r d .

“  I t  i s  s u f f i c i e n t  f o r  m e  o n  t h e  p r e s e n t  o c c a s i o n  t o  o b s e r v e  t h a t  H e r  M a j e s t y ’s  
“ a d v i s e r s  w e r e  o f  o p i n i o n  t h a t  a  c h a n g e  o f  s u c h  v i t a l  c o n s e q u e n c e  o u g h t  n o t  t o  b e  

“  e f f e c t e d  b y  p a r t i a l  l e g i s l a t i o n  i n  t h e  w a y  p r o p o s e d ,  a n d  t h a t  e v e n  i f  t h i s  w e r e  o t h e r  - 

“  w i s e  t h e  p a r t i c u l a r  c l a u s e s  i n  q u e s t i o n  w e r e  o p e n  t o  d i f f i c u l t i e s  o f  a n  i n s u p e r a b l e  
“  k i n d .

“  W i t h  r e s p e c t  t o  t h e  i n s t r u c t i o n s  g i v e n  t o  G o v e r n o r s  I  a m  n o t  s u r e  t h a t  s o m e  

“  a m o u n t  o f  m i s a p p r e h e n s i o n  d o e s  n o t  p r e v a i l .  I t  h a s  b e e n  t h e  u n i f o r m  p r a c t i c e ,  n o t  i n  

“  A u s t r a l i a  o n l y  b u t  t h r o u g h o u t  t h e  C o l o n i a l  e m p i r e  o f  G r e a t  B r i t a i n ,  f o r  H e r  M a j e s t y ’s  

“  G o v e r n m e n t  t o  i s s u e  g e n e r a l  d i r e c t i o n s  t o  G o v e r n o r s  a s  t o  t h e  c l a s s e s  o f  A c t s  w h i c h  

“  s h o u l d  b e  r e s e r v e d  b y  t h e m  f o r  t h e  a s s e n t  o f  t h e  C r o w n ,  s o m e t i m e s  b y  t h e  f o r m a l  

“  i n s t r u m e n t s  a c c o m p a n y i n g  t h e i r  c o m m i s s i o n s ,  s o m e t i m e s  m e r e l y  b y  d e s p a t c h .  B u t  

“  t h e s e  i n s t r u c t i o n s ,  h o w e v e r  b i n d i n g  o n  t h e  G o v e r n o r ’s  d i s c r e t i o n ,  a r e  n o t  i n  t h e  n a t u r e  

“  o f  l e g a l  c o n d i t i o n s  p r e c e d e n t ,  t h e  n o n - o b s e r v a n c e  o f  w h i c h  i n  a n y  w a y  a f f e c t s  t h e  

“  v a l i d i t y  o f  C o l o n i a l  A c t s .  T h e  c l a u s e s  i n  q u e s t i o n  w o u l d  t h e r e f o r e  h a v e  r e m o v e d  

“  n o  s u b s t a n t i a l  l e g a l  i m p e d i m e n t ,  w h i l e  t h e y  w o u l d  h a v e  f e t t e r e d  t h e  s u p r e m e  e x e c u t i v e  

“  a u t h o r i t y  i n  a  m a n n e r  w h o l l y  i n c o n s i s t e n t  w i t h  t h e  p r e s e r v a t i o n  o f  t h e  g e n e r a l  

“  i n t e r e s t s  a n d  u n i t y  o f  t h e  e m p i r e . ”

T h e  o t h e r  m a t t e r s  i n  t h e  d e s p a t c h  a r e  p r a c t i c a l l y  i m m a t e r i a l .  N o w ,  g i v i n g  i n  

t h e  f u l l e s t  m e a s u r e  e v e r y t h i n g  t h a t  c a n  p o s s i b l y  b e  g i v e n  t o  t h e  i n t e n t i o n  o f  t h e  d e s p a t c h ,  

t h e r e  n e e d  n o t  b e  t h e  s l i g h t e s t  c o n f l i c t  b e t w e e n  t h e  l o c a l  a n d  t h e  I m p e r i a l  G o v e r n m e n t s .  

T h e  l o c a l  G o v e r n m e n t  h a s  o n l y  t o  d e a l  w i t h  r e p r e s e n t a t i o n  a n d  t h e  a d m i n i s t r a t i o n  o f  
i n t e r n a l  a f f a i r s .

T h e  C h i e f  J u s t i c e . — T h e  w r i t e r  g o e s  o n  t o  s a y  t h a t  t h e  e x i s t i n g  s y s t e m  o f  

i n s t r u c t i o n s  r e q u i r e s  a n d  s h a l l  r e c e i v e  q u a l i f i c a t i o n .

D r .  M a d d e n . — H e  d o e s  n o t  s a y  t h a t .  Y o u  p r o p o s e  t o  s t r i k e  o u t  t h a t  p a r t  o f  t h e  

i n s t r u c t i o n s  w h i c h  r e l a t e s  t o  c e r t a i n  A c t s  o f  P a r l i a m e n t .  B u t  t h a t  s t r i k i n g  o u t  w o u l d  

p l a c e  t h e  I m p e r i a l  c o n n e x i o n  i n  p r a c t i c a l  d i f f i c u l t y .

T h e  C h i e f  J u s t i c e . — P a r a g r a p h  1 5  s a y s —

“  I  h a v e  o n l y  f u r t h e r  t o  i n s t r u c t  y o u  a s  t o  t h e  i n t r o d u c t i o n  o f  r e s p o n s i b l e  

“ g o v e r n m e n t ;  b u t  i t  i s  s o  e v i d e n t  f r o m  t h e  g e n e r a l  p r o v i s i o n s  o f  t h e  C o l o n i a l  B i l l  

“  b e f o r e  m e  r e s p e c t i n g  e x e c u t i v e  a p p o i n t m e n t s — s o m e  o f  w h i c h ,  h o w e v e r ,  I  f e a r  m a y  

“  p r o v e  i n c o n v e n i e n t  i n  p r a c t i c e — t h a t  y o u r  a d v i s e r s  a n d  t h e  L e g i s l a t u r e  h a v e  h a d  f u l l y  

“  i n  v i e w  t h e  e x i g e n c i e s  o f  t h a t  s y s t e m ,  t h a t  I  a m  n o t  a w a r e  t h a t  a n y  s p e c i a l  d i r e c t i o n s  

“ a r e  r e q u i r e d  f r o m  m y s e l f .  Y o u  w i l l  s h o r t l y  r e c e i v e  a  f r e s h  c o m m i s s i o n  a n d  i n s t r u c -  

“  t i o n s  a m e n d e d  i n  t h o s e  p a r t i c u l a r s  w h i c h  t h e  i n t r o d u c t i o n  o f  t h a t  s y s t e m  r e n d e r s  i t  

“  n e c e s s a r y  t o  c h a n g e .  T h e r e  n e e d  b e  n o  d e l a y  i n  b r i n g i n g  t h e  A c t  i n t o  o p e r a t i o n ,  a s  

“ t h e s e  d o c u m e n t s  w i l l  a r r i v e  i n  t i m e  f o r  t h e  a s s e m b l i n g  o f  t h e  n e w  L e g i s l a t u r e . ”

D r .  M a d d e n . — T h a t  i s  t o  s a y  t h e  c o m m i s s i o n  a n d  t h e  i n s t r u c t i o n s  w o u l d  b e  

m a d e  a p p r o p r i a t e  t o  t h e  n e w  A c t ,  o r  a s  l i t t l e  a s  p o s s i b l e  i n  c o n f l i c t  w i t h  i t .
T h e  C h i e f  J u s t i c e . — W i t h  t h e  e x c e p t i o n  o f  s o m e  v e r b a l  a l t e r a t i o n s  t h e r e  w a s  

n o  a l t e r a t i o n  m a d e  i n  t h e  i n s t r u c t i o n s  u n t i l  t h e  y e a r  1 8 7 9 ,  a n d  t h e n  t h e  a l t e r a t i o n s  w e r e  

a l t e r a t i o n s  o f  f o r m .  T h e  i n s t r u c t i o n s  a r e  s t i l l  t h e  s a m e  a s  t h o s e  t h a t  w e r e  g i v e n  t o  

S i r  C h a r l e s  F i t z r o y  i n  1 8 5 1 ,  s i x  y e a r s  b e f o r e  t h e  p r e s e n t  s y s t e m .
D r .  M a d d e n . — T h e y  p r o b a b l y  t h o u g h t  i t  u n n e c e s s a r y  o n  f u r t h e r  c o n s i d e r a t i o n  

t o  m a k e  a n y  a l t e r a t i o n s .  I t  i s  a d m i t t e d  t h a t  t h i s  A c t  r e l a t e s  o n l y  t o  l o c a l  m a t t e r s .  I



s u b m i t  t h a t  s u c h  a  m a t t e r  a s  t h i s ,  p r o h i b i t i n g  a l i e n s  f r o m  l a n d i n g  i n  t h i s  c o l o n y ,  i s  n o t  a  

m a t t e r  o f  m e r e ^ l o c a l  c o n c e r n  i n  t h a t  s e n s e .  F o r  t h a t  r e a s o n  i t  d o e s  n o t  f a l l  w i t h i n  t h e  

p r i n c i p l e  c o n t a i n e d  i n  t h e  d e s p a t c h .  T h e r e  i s  o n l y  o n e  o t h e r  a r g u m e n t  011 t h i s  b r a n c h  

o f  t h e  q u e s t i o n .  T h e  c o n c e r n s  w i t h  w h i c h  w e  a r e  a u t h o r i z e d  t o  d e a l  a r e  t h o s e  p u r e l y  

l o c a l .  A n  a c t  c a n n o t  h e  l o c a l  i f  i t  h e  s u c h  a n  a c t  a s  m a y  b r i n g  a b o u t  a  s e r i o u s  s o u r c e  o f  

e m b a r r a s s m e n t  t o  t h e  E m p i r e  o r  l e a d  t o  t h e  a n n i h i l a t i o n  o f  t h e  E m p i r e .  I f  t h e  G o v e r n 

m e n t  o f  V i c t o r i a  d e t e r m i n e d  t o  p r e v e n t  t h e  i n t r u s i o n  o f  C h i n e s e ,  i t  m i g h t  b e  a  s e r i o u s  

c a u s e  o f  e m b a r r a s m e n t  t o  t h e  E m p i r e  a t  l a r g e .  I t  i s  n o t  l i k e l y  t h a t  a  c o m b i n a t i o n  o f  

a n y  o t h e r  c o u n t r i e s  w i l l  l e a d  t o  t h e  d e s t r u c t i o n  o f  E n g l a n d .  B u t  i f  t h e  V i c t o r i a n  

G o v e r n m e n t  c a n  e x p e l  C h i n e s e  t h e y  c a n  a l s o  e x p e l  F r e n c h m e n  a n d  G e r m a n s ,  a n d  t h e  

r e s u l t  m i g h t  b e  s u c h  a  c o m b i n a t i o n  a g a i n s t  t h e  E m p i r e  a s  m i g h t  l e a d  t o  s e r i o u s  t r o u b l e .  

I t  t h e r e f o r e  i n v o l v e s  a  q u e s t i o n  n o t  m e r e l y  o f  l o c a l  c o n c e r n .  S u p p o s i n g  t h e  I m p e r i a l  

G o v e r n m e n t  w e r e  t o  c o n s i d e r  o u r  a c t i o n  i n d e f e n s i b l e ,  a n d  t h e  E m p e r o r  o f  C h i n a  w e r e  t o  

d e m a n d  a n  i n d e m n i t y  f o r  t h e  w a y  i n  w h i c h  h i s  s u b j e c t  w a s  t r e a t e d ,  h i s  c l a i m  w o u l d  b e  

n o t  a g a i n s t  t h e  V i c t o r i a n  G o v e r n m e n t ,  b u t  a g a i n s t  t h e  I m p e r i a l  G o v e r n m e n t ,  a n d  t h e  

I m p e r i a l  G o v e r n m e n t  w o u l d  h a v e  t o  p a y  t h e  i n d e m n i t y  i f  i t  c a m e  t o  t h e  c o n c l u s i o n  

t h a t  w e  w e r e  w r o n g .  T h i s  s h o w s  t h a t ,  t h o u g h  i t  m a y  i n v o l v e  a  m a t t e r  o f  l o c a l  c o n 

c e r n ,  i t  i s  n o t  a  m a t t e r  o f  p u r e l y  l o c a l  i n t e r e s t .  O n  t h e  c o n t r a r y ,  w e  w o u l d  h a v e  b e e n  

a c t i n g  i n  d e f i a n c e  o f  t h e  E m p i r e .

T h e  C h i e f  J u s t i c e . — I t  i s  c o n s i s t e n t  w i t h  t h e  a r g u m e n t  011 t h e  o t h e r  s i d e  t h a t  

i f  i t  b e  t h e  e f f e c t  o f  t h e  C o n s t i t u t i o n  A c t  t h a t  a l l  p r e r o g a t i v e s  n e c e s s a r y  f o r  t h e  

i n t e r n a l  a f f a i r s  o f  t h e  c o l o n y  a r e  l e f t  h e r e ,  a n d  n o n e  o f  t h e  p r e r o g a t i v e s  i n  r e l a t i o n  t o  

f o r e i g n  a f f a i r s  a r e  v e s t e d  h e r e ,  t h a t  t h e r e  m a y  b e  c a s e s  i n v o l v i n g  b o t h  p r e r o g a t i v e s .  

T h i s  c a s e  a f f o r d s  a n  i l l u s t r a t i o n  o f  t h e  f a c t  t h a t  t h e r e  m i g h t  b e  a  c a s e  i n  w h i c h  t h e  

i n t e r e s t s  o f  V i c t o r i a  w i l l  b e  i n v o l v e d ,  a n d  t h e  i n t e r e s t s  a n d  d u t i e s  o f  t h e  E m p i r e ,  a s  a  

w h o l e ,  w o u l d  b e  a l s o  i n v o l v e d .  I n  s u c h  a  c a s e  t h e r e  m i g h t  b e  a  c o n f l i c t  o f  p o w e r s ,  

w h i c h  w o u l d  n e c e s s i t a t e  c o n s i d e r a t i o n ,  c o n f e r e n c e s ,  a n d  c o n c e s s i o n s .  T h e  p o w e r  t o  

e x c l u d e  a l i e n s  f r o m  V i c t o r i a  m i g h t  b e  c o n s i d e r e d  b y  H e r  M a j e s t y ’s  G o v e r n m e n t  i n  

V i c t o r i a  t o  b e  e s s e n t i a l  t o  t h e  i n t e r e s t s  o f  V i c t o r i a ,  a n d  i f  i t  w e r e  e s s e n t i a l  t o  t h e  

i n t e r e s t s  o f  V i c t o r i a ,  i t  w o u l d  b e  h e l d  b y  t h i s  C o u r t  t h a t  i t  r e l a t e d  t o  t h e  l o c a l  a f f a i r s  

o f  V i c t o r i a ,  a n d ,  t h e r e f o r e ,  t h a t  t h e  p o w e r  e x i s t s ,  a l t h o u g h  i t  m a y  b e  t h a t  t h e  I m p e r i a l  

G o v e r n m e n t  h a s ,  i n  r e f e r e n c e  t o  f o r e i g n  r e l a t i o n s  o n  t h e  s a m e  q u e s t i o n ,  t h e  r i g h t  t o  

a d v i s e  t h e  C r o w n  o f  E n g l a n d  u p o n  i t .  T h e  e x e r c i s e  o f  t h e s e  p o w e r s  m a y  b e  i n  

c o n f l i c t  w i t h o u t  e i t h e r  p o w e r  b e i n g  a n n i h i l a t e d .

D r .  M a d d e n . — T h a t  s h o w s  t h a t  i t  i s  n o t  a  p u r e l y  l o c a l  m a t t e r ,  a n d ,  t h e r e f o r e ,  

t h e  p r e r o g a t i v e  c a n n o t  b e  e x e r c i s e d  h e r e .  I t  i s  o n l y  i n  m a t t e r s  i n v o l v i n g  p u r e l y  l o c a l  

c o n c e r n s  t h a t  t h e  p r e r o g a t i v e  c a n  b e  e x e r c i s e d — n o t  i n  m a t t e r s  w h i c h  i n v o l v e d  t h e  

E m p i r e ,  s u c h  a s  t h e  e x c l u s i o n  o f  f o r e i g n e r s ,  T h e  e x c l u s i o n  o f  f o r e i g n e r s  i s  a  m a t t e r  

w h i c h  a f f e c t s  t h e  I m p e r i a l  G o v e r n m e n t ,  a n d  d o e s  n o t  a p p l y  e x c l u s i v e l y  t o  V i c t o r i a .  

A n o t h e r  c u r i o u s  f a c t  w h i c h  b e a r s  o u t  t h e  s a m e  v i e w 7 i s  t h a t ,  i n  r e l a t i o n  t o  t h e  

n a t u r a l i z a t i o n  o f  a l i e n s ,  i t  h a s  b e e n  f o u n d  n e c e s s a r y  f o r  t h e  I m p e r i a l  P a r l i a m e n t  t o  

p a s s  a n  A c t  o f  3 3  a n d  3 4  V i e t . ,  w h i c h  a u t h o r i z e s  t h e  c o l o n i e s  t o  m a k e  l a w s  f o r  t h e  

n a t u r a l i z a t i o n  o f  a l i e n s .  U n d e r  t h e  g e n e r a l  p o w e r s  o f  t h e  C o n s t i t u t i o n  A c t ,  i t  m i g h t  

b e  a s s u m e d  t h a t  o u r  P a r l i a m e n t  h a d  p o w re r  t o  l e g i s l a t e  w i t h o u t  a n o t h e r  A c t  f r o m  t h e  

I m p e r i a l  P a r l i a m e n t ,  t h a t  a l l  t h e  c o l o n i e s  h a v i n g  c o n s t i t u t i o n a l  g o v e r n m e n t  w o u l d  

h a v e  t h e  p o w d e r .  T h e  p r e a m b l e  t o  t h e  A c t  w ra s  a s  f o l l o w s :—

u  W h e r e a s  i t  i s  e x p e d i e n t  t o  a m e n d  t h e  l a w 7 r e l a t i n g  t o  t h e  l e g a l  c o n d i t i o n s  o f  

u a l i e n s  a n d  B r i t i s h  s u b j e c t s . ”

T h a t  w o u l d  a p p l y  t o  t h e  c o l o n i e s  l i k e  t h i s .  O n e  w o u l d  h a v e  s u p p o s e d  t h a t  a l l  t h e  

c o l o n i e s  t h a t  h a d  t h e  p o w re r  t o  l e g i s l a t e  w o u l d  h a v e  h a d  a u t h o r i t y  t o  p a s s  l a w s  f o r  a l l  

l o c a l  p u r p o s e s .  B u t  t h i s  S t a t u t e  g i v e s  n e w  a u t h o r i t y  t o  d e a l  w i t h  t h i s  q u e s t i o n ,  a n d  

i t  s u g g e s t s  t h a t  t h i s  q u e s t i o n  a s  t o  a l i e n s  w a s  r e s e r v e d  f o r  t h e  B r i t i s h  P a r l i a m e n t ,  a n d  

t h e  p o w e r  t o  d e a l  w 7i t h  i t  w ra s  g i v e n  a w a y  p i e c e m e a l  a n d  s p a r i n g l y .  T h e  n e x t  q u e s t i o n  

I  h a v e  t o  d e a l  w i t h  i s  w h e t h e r  t h i s  w ra s  a n  a c t  o f  S t a t e .  T h e  A t t o r n e y - G e n e r a l  q u o t e d ,  

a s  a n  a d d i t i o n a l  d e f i n i t i o n  o f  a n  a c t  o f  S t a t e ,  Sweet's Law  Dictionary. B u t  h e  d i d  n o t  

r e l y  u p o n  i t  a l t o g e t h e r .  H e  a d o p t s  S t e p h e n ’s  d e f i n i t i o n  a n d  Pollock on Torts, w d io  

a p p r o v e s  o f  S t e p h e n ’s ,  a n d  t r e a t s  i t  a s  a  t r u e  d e f i n i t i o n  o f  a n  a c t  o f  S t a t e  p o l i c y  f o r  

t h i s  p u r p o s e .  S t e p h e n ’s  d e f i n i t i o n  o f  i t  i s  s u b s t a n t i a l l y  t h i s  : t h a t  i t  i s  a n  a c t  d o n e  b y  

s o m e  o f f i c e r  o f  t h e  G o v e r n m e n t  a g a i n s t  a  p e r s o n  n o t  a  s u b j e c t  w i t h  t h e  p r e v i o u s  

a u t h o r i t y  o r  s u b s e q u e n t  r a t i f i c a t i o n  o f  H e r  M a j e s t y .



M r .  J u s t i c e  W i l l i a m s . — A n  u n l a w f u l  a c t .

D r .  M a d d e n .  Y e s ,  a n  a c t  o f  a g g r e s s i o n .  W h o  a r e  t h e  p e r s o n s  a g a i n s t  w h o m  

a n  a c t  o f  S t a t e  c a n  o p e r a t e ? I t  i s  a d m i t t e d ,  i t  c a n n o t  o p e r a t e  011 s u b j e c t s .  I n  C r a w  v. 
R a m s a y , V a u g h a n  s  R e p o r t s ,  p a g e  2 7 4  ( d e c i d e d  i n  1 7 0 6 ) ,  t h e  a c t i o n  w a s  f o r  t r e s p a s s  

a n d  e j e c t m e n t .  T h e  m a t t e r  t u r n e d  o n  h o w  f a r  a n  a l i e n  h e i r  c o u l d  s u c c e e d  t o  h i s  l a n d  

i n  E n g l a n d .  A n d  i t  i s  t h e r e  s a i d  t h a t  a l i e n s  a r e  l o c a l  s u b j e c t s  i f  t h e y  a r e  i n  t h e  

d o m i n i o n  o f  t h e  K i n g .  I n  t h e  j u d g m e n t  o f  t h e  C o u r t  a t  p a g e  2 7 8 ,  i t  i s  s a i d —

“  A s  t o  t h e  s e c o n d  p a r t  i n  t h e  c a s e  o f  a l i e n s ,  n o t h i n g  i n t e r r u p t s  t h e  c o m m o n  

11 c o u r s e  o f  d e s c e n t s  b u t  def edits nationis, a s  B r a c t o n  t e r m s  i t .  T h e r e f o r e ,  t h a t  b e i n g  

“  t a k e n  a w a y  b y  n a t u r a l i z a t i o n ,  t h e y  s h a l l  i n h e r i t ,  a s  i f  i t  h a d  n o t  b e e n  i n h e r i t e d  
“  b e f o r e  t h e  s e c o n d  b r o t h e r .

‘ ‘ I t  i s  a d m i t t e d ,  a s  w i l l  e a s i l y  a p p e a r ,  t h a t  o n e  n a t u r a l i z e d  i n  S c o t l a n d  s i n c e  

“  t h e  U n i o n  c a n n o t  i n h e r i t  i n  E n g l a n d .

“ H e  t h a t  i s  p r i v i l e g e d  b y  t h e  l a w  o f  E n g l a n d  t o  i n h e r i t  t h e r e  m u s t  b e  a  

“  s u b j e c t  o f  t h e  K i n g ’s ; h e  m u s t  b e  m o r e  t h a n  a  l o c a l  s u b j e c t  e i t h e r  i n  t h e  d o m i n i o n  

“  o f  E n g l a n d  o r  o u t  o f  t h e  d o m i n i o n  o f  E n g l a n d ,  f o r  m e r e  a l i e n s  w h e n  l o c a l l y  i n  

“  E n g l a n d  o r  a n y  o t h e r  d o m i n i o n s  o f  t h e  K i n g ’s  a r e  l o c a l  s u b j e c t s . ”

• I n  B r o o m ’s  Constitutional Law , p a g e  9 ,  i t  i s  s a i d  t h e  l a w  r e c o g n i s e s  f o u r  

s p e c i e s  o f  a l l e g i a n c e .  T h e  t h i r d  i s  t h i s :—

“  Ligeantia localis— a l l e g i a n c e  w r o u g h t  b y  t h e  l a w ,  a s  w h e n  a n  a l i e n  ami c o m e s  

“  i n t o  E n g l a n d .  S o  l o n g  a s  h e  i s  w i t h i n  E n g l a n d  h e  i s  w i t h i n  t h e  K i n g ’s  p r o t e c t i o n ,  

“  a n d  t h e r e f o r e  o w e s  u n t o  t h e  K i n g  a  l o c a l  o b e d i e n c e  o r  a l l e g i a n c e . ”

T h e n  t h e r e  i s  t h e  i m p o r t a n t  c a s e  o f  L o w e  v. R u t l e d g e ,  1  C h a n c e r y  A p p e a l s  4 2 ,  

w h e r e  i t  w a s  h e l d  t h a t  a n  a l i e n  f r i e n d  r e s i d i n g  t e m p o r a r i l y  i n  a n y  p a r t  o f  t h e  B r i t i s h  

d o m i n i o n s ,  a n d  p u b l i s h i n g  a  w o r k ,  a c q u i r e d  a  c o p y r i g h t  i n  t h a t  w o r k ,  u n d e r  5  a n d  6 
V i e t .  L o r d  J u s t i c e  T u r n e r  s a y s —  *

“  S e v e r a l  o t h e r  a r g u m e n t s  w e r e  a l s o  u r g e d  o n  t h e  p a r t  o f  t h e  d e f e n d a n t s .  I t  

w a s  f i r s t  s a i d  t h a t  t h e  S t a t u t e  n o w  i n  q u e s t i o n  d o e s  n o t  e x t e n d  t o  c o l o n i e s  l i k e  

C a n a d a  h a v i n g  L e g i s l a t u r e s  o f  t h e i r  o w n .  I  h a v e  n o t ,  h o w e v e r ,  a n y  d o u b t  w h a t e v e r  

o n  t h a t  p o i n t ;  t h e  w o r d  ‘ c o l o n i e s  ’ i n  t h e  S t a t u t e  m u s t  e x t e n d  t o  a l l  c o l o n i e s  i n  t h e  

a b s e n c e  o f  a  c o n t e x t  t o  c o n t r o l  i t ,  a n d  I  c a n  f i n d  n o  s u c h  c o n t e x t .  A  m o r e  p l a u s i b l e  

a r g u m e n t  o n  t h e  p a r t  o f  t h e  d e f e n d a n t s  w a s  t h i s .  I t  w a s  s a i d ,  a n d  I  a s s u m e  f o r  t h e  

p u r p o s e s  o f  t h e  a r g u m e n t ,  b u t  f o r  t h a t  p u r p o s e  o n l y ,  t h a t  b y  a  C a n a d i a n  S t a t u t e  a n  

a l i e n  c o m i n g  i n t o  C a n a d a  f o r  t h e  p u r p o s e  o f  p u b l i s h i n g  a  w o r k  a n d  p u b l i s h i n g  

i t  t h e r e  w o u l d  n o t  b e  e n t i t l e d  t o  c o p y r i g h t  i n  t h e  w o r k  s o  p u b l i s h e d ; a n d  

i t  w a s  i n s i s t e d  t h a t  a n  a l i e n  c o m i n g  i n t o  C a n a d a  c o u l d  a c q u i r e  o n l y  s u c h  r i g h t s  

a s  a r e  g i v e n  b y  t h e  l a w  o f  C a n a d a ,  a n d  c o u l d  n o t ,  t h e r e f o r e ,  b e  e n t i t l e d  t o  c o p y r i g h t ,  

a n d  s o m e  c a s e s  w e r e  c i t e d  i n  s u p p o r t  o f  t h i s  a r g u m e n t .  O n  e x a m i n i n g  t h e s e  c a s e s ,  

h o w e v e r ,  t h e y  w i l l  b e  f o u n d  t o  d e c i d e  n o  m o r e  t h a n  t h i s — t h a t  a s  t o  a l i e n s  c o m i n g  

w i t h i n  t h e  B r i t i s h  c o l o n i e s  t h e i r  c i v i l  r i g h t s  w i t h i n  t h e  c o l o n i e s  d e p e n d  u p o n  t h e  

c o l o n i a l  l a w s ; t h e y  d e c i d e  n o t h i n g  a s  t o  t h e  c i v i l  r i g h t s  o f  a l i e n s  b e y o n d  t h e  l i m i t s  

o f  t h e  c o l o n i e s ,  t h i s  a r g u m e n t  o n  t h e  p a r t  o f  t h e  d e f e n d a n t s  i s ,  i n  t r u t h ,  f o u n d e d  

o n  a  c o n f u s i o n  b e t w e e n  t h e  r i g h t s  o f  a n  a l i e n  a s  a  s u b j e c t  o f  t h e  c o l o n y  a n d  h i s  

r i g h t s  a s  a  s u b j e c t  o f  t h e  C r o w n .  E v e r y  a l i e n ,  c o m i n g  i n t o  a  B r i t i s h  c o l o n y  b e c o m e s  

t e m p o r a r i l y  a  s u b j e c t  o f  t h e  C r o w n ,  b o u n d  b y ,  s u b j e c t  t o ,  a n d  e n t i t l e d  t o  t h e  b e n e f i t  

o f  t h e  l a w s  w h i c h  a f f e c t  a l l  B r i t i s h  s u b j e c t s .  H e  h a s  o b l i g a t i o n s  a n d  r i g h t s  b o t h  

w i t h i n  a n d  . b e y o n d  t h e  c o l o n y  i n t o  w h i c h  h e  c o m e s .  A s  t o  h i s  r i g h t s  w i t h i n  t h e  

c o l o n y  h e  m a y  w e l l  b e  b o u n d  b y  i t s  l a w s ;  b u t  a s  t o  h i s  r i g h t s  b e y o n d  t h e  c o l o n y  h e  

c a n n o t  b e  a f f e c t e d  b y  t h o s e  l a w s ,  f o r  t h e  l a w s  o f  a  c o l o n y  c a n n o t  e x t e n d  b e y o n d  i t s  

t e r r i t o r i a l  l i m i t s .  N o w  i n  t h i s  c a s e  t h e  q u e s t i o n  i s  n o t  w h a c  w e r e  o r  a r e  t h e  

r i g h t s  o f  t h e  p l a i n t i f f s  w i t h i n  t h e  c o l o n y  o f  C a n a d a ,  b u t  w h a t  w e r e  o r  a r e  t h e i r

r i g h t s  i n  t h i s  c o u n t r y . ”
M r .  J u s t i c e  W i l l i a m s . — A s  t o  a n  a c t  o f  S t a t e  p o l i c y ,  i t  i s  i m p o r t a n t  t o  b e a r  m  

m i n d  t h e  d i s t i n c t i o n  d r a w n  b y  M r .  B o x - — c a n  h e  s u e  i n  t h i s  c o u r t  ? A s  l o n g  a s  t h e  

S o v e r e i g n  d o e s  n o t  a d o p t  t h e  a c t  a s  o n e  o f  S t a t e ,  h e  c a n  s u e ; i f  s h e  d o e s  a d o p t  i t ,  h e  

c a n ’t  s u e .
D r .  M a d d e n . — T h e  p l a i n t i f f  h e r e  i s  a  s u b j e c t  i n  o u r  t e r r i t o r y .
M r .  J u s t i c e  W i l l i a m s . — E x c e p t  C r a w  v. R a m s a y ,  d o e s  a n y  a u t h o r i t y  r e c o g n i s e

t h a t  ?  . . i t )  j.
D r .  M a d d e n . — Y e s ,  t h e  o b s e r v a t i o n s  o f  L o r d  J u s t i c e  l u r n e r ,  m  L o w e  v. R u t -

l e d g e .  T h a t  c a s e  i s  a p p r o v e d  o f  i n  t h e  H o u s e  o f  L o r d s  ( 3  H o u s e  o f  L o n l s ,  p a g e  1 0 0 ) .

M r .  B o x . — T h a t  s h o w s  h e  o w e s  a l l e g i a n c e  t o  E n g l a n d .  H e  c a n t  o w e

a l l e g i a n c e  t o  t w o  c o u n t r i e s .  .............. .



D r .  M a d d e n . — Y e s ,  l i e  c a n .  T h e r e  a r e  A m e r i c a n s  h e r e ,  w h o ,  w h i l e  t h e y  a r e  

h e r e ,  o w e  a l l e g i a n c e  t o  t h i s  c o u n t r y  a n d  t o  o u r  l a w s ,  a n d  t h e y  a r e  e n t i t l e d  t o  t h e  

p r o t e c t i o n  o f  t h o s e  l a w s ; b u t ,  a t  t h e  s a m e  t i m e ,  t h e y  o w e  a l l e g i a n c e  t o  t h e  U n i t e d  
S t a t e s  o f  A m e r i c a  a l s o .

M r .  J u s t i c e  W i l l i a m s . — I  a g r e e  w i t h  y o u  u p  t o  a  c e r t a i n  p o i n t ,  t h a t  a  f r i e n d l y  

a l i e n  h a s  t h e  s a m e  r i g h t s  a s  a  s u b j e c t .  B u t  s u p p o s i n g  t h e  S o v e r e i g n  a d o p t s  t h e  

t o r t i o u s  a c t  o f  a  s u b j e c t  a g a i n s t  a n  a l i e n ,  c a n  t h e  a l i e n  s u e  i n  t h i s  c o u r t  ?

D r .  M a d d e n . — I  s u b m i t  t h a t  t h e  S o v e r e i g n  c a n n o t  r a t i f y  a n  a c t  w h i c h  i s  d o n e  

a g a i n s t  a  s u b j e c t ,  w h e t h e r  t h a t  s u b j e c t  i s  a  n a t u r a l - b o r n  s u b j e c t  o r  a  l o c a l  s u b j e c t .  

B e i n g  a  s u b j e c t ,  h e  h a s  h i s  r e m e d y  i n  t h i s  c o u r t  f o r  a n y  i n j u r y  d o n e  t o  h i m .  F o r  a c t s  

d o n e  o u t s i d e  t h e  r e a l m ,  t h e  C r o w n  c o u l d  r a t i f y  t h e m ,  c o u l d  t h r o w  o u t  a  c h a l l e n g e  t o  

o t h e r  n a t i o n s ,  a n d  r e s o r t  t o  t h e  f i n a l  a r b i t r a m e n t  o f  n a t i o n s — n a m e l y ,  w a r .  T h e  i n j u r y  

t h e r e  c o u l d  o n l y  b e  r e c t i f i e d  b y  w a r ,  n o t  b y  t h e  c o u r t s .  I  t h e r e f o r e  s a y ,  u n d e r  t h e  

d e f i n i t i o n  o f  a n  a c t  o f  S t a t e ,  t h a t  a n  a c t  o f  S t a t e  w o n ’t  p r e v a i l  a g a i n s t  a  s u b j e c t  a t  a l l .  

B y  t h e  a u t h o r i t i e s  I  h a v e  c i t e d ,  a n  a l i e n  w i t h i n  t h e  t e r r i t o r y  i s  a  l o c a l  s u b j e c t  o f  t h e  

C r o w n ; a n d ,  b e i n g  a  s u b j e c t  o f  t h e  C r o w n ,  h e  c a n n o t  b e  t h e  s u b j e c t  o f  a n  a c t  o f  S t a t e .

M r .  J u s t i c e  W i l l i a m s . — T h a t  a s s u m e s  t h a t  y o u r  s y l l o g i s m  i s  c o r r e c t .

D r .  M a d d e n . — I f  t h e  d e f i n i t i o n  o f  a  s u b j e c t  b e  t r u e ,  t h e n  S t e p h e n  s a y s  t h e r e  

c a n n o t  b e  a n  a c t  o f  S t a t e  a g a i n s t  a  s u b j e c t ,  a n d  h e  c a n  m a i n t a i n  a n  a c t i o n  a g a i n s t  a  

w r o n g - d o e r .  M y  f i n a l  p r o p o s i t i o n  r e l a t i n g  t o  t h a t  i s  t h i s — i t  f o l l o w s  f r o m  t h e  d e n i f i -  

t i o n  t h a t  a n  a c t  o f  S t a t e  m u s t  b e  o r d e r e d  o r  r a t i f i e d  b y  H e r  M a j e s t y .  A n  a c t  o f  S t a t e  

m u s t  b e  a n  a c t  o f  a  S o v e r e i g n  S t a t e ,  a n d  m u s t  b e  a u t h o r i z e d  b y  H e r  M a j e s t y ,  w h o  i s  

t h e  f o u n t a i n  o f  a u t h o r i t y  i n  t h i s  S t a t e .  S u p p o s i n g  t h e  G o v e r n o r  h a d  b e e n  c o n s u l t e d ,  

h e  h a d  n o  a u t h o r i t y ; h e  c o u l d  n o t  g i v e  a n y  c o m m a n d ,  o r  g i v e  a n y  r a t i f i c a t i o n  o f  t h e  a c t .

T h e  C h i e f  J u s t i c e . — I t  c o u l d  n o t  b e  e x e r c i s e d  i n  a  c o l o n y  w h e r e  t h e  p r e r o g a ^  

t i v e  i s  e x c l u d e d .

D r .  M a d d e n . — I t  m u s t  b e  d o n e  b y  H e r  M a j e s t y ’s  M i n i s t e r s .  T h e  M i n i s t e r s  

h e r e  c a n ’t  a d v i s e  H e r  M a j e s t y  e x c e p t  t h r o u g h  t h e  G o v e r n o r ,  a n d  h i s  a u t h o r i t y  i s  l i m i t e d .  

T h e r e  a r e  n o  m e a n s  f o r  o u r  M i n i s t e r s  a d v i s i n g  t h e  Q u e e n .  I f  i t  i s  a n  a c t  o f  S t a t e  

p o l i c y ,  a n d  t h e  a c t  o f  a  S o v e r e i g n  S t a t e ,  t h e n  i t  c a n  o n l y  b e  d o n e  b y  t h e  I m p e r i a l  

M i n i s t e r s .  I t  i s  s a i d  t h a t  t h e  j u d g m e n t  o f  t h e  P r i v y  C o u n c i l  i n  M u s g r a v e  v. P u l l i d o  

t u r n e d  o n  a  q u e s t i o n  o f  p l e a d i n g .  B u t  t h e  P r i v y  C o u n c i l  d e a l t  w i t h  t h e  c a s e  o n  t h e  

m e r i t s ,  a n d  d e a l t  w i t h  t h e  p o w e r  o f  t h e  G o v e r n o r  t o  m a k e  h i s  a c t  a n  a c t  o f  S t a t e .

M r .  S m y t h . — T h e  P r i v y  C o u n c i l  d o n ’t  s a y  t h a t .

D r .  M a d d e n . — T h e y  s a y  h e  c o u l d  n o t  e x e r c i s e  a n  a c t  o f  S t a t e  u n l e s s  h e  h a d  

t h e  a u t h o r i t y  i n  h i s  c o m m i s s i o n .

M r .  J u s t i c e  K c r f e r d . — D o  t h e y  n o t  g i v e  c a s e s  w h e r e  t h e  G o v e r n o r  h a s  t h e  

p o w e r s  o f  t h e  S o v e r e i g n .

D r .  M a d d e n . — Y e s .  T h e  c a s e  o f  t h e  E a s t  I n d i a  C o m p a n y ,  w h e r e  t h e  c h a r t e r  

g i v e s  t o  t h e  c o m p a n y  a l l  t h e  p o w e r s  s h o r t  o f  S o v e r e i g n t y .

T h e  C h i e f  J u s t i c e . — W h e r e  i s  t h e  c h a r t e r  t o  b e  f o u n d .

D r .  M a d d e n . — I n  1 3  M o o r e ’s  P r i v y  C o u n c i l  c a s e s .

B u t  a g a i n ,  w i t h  r e f e r e n c e  t o  L o w e  v. R u t l e d g e ,  i n  t h e  c o u r s e  o f  h i s  j u d g m e n t ,  
t h e  L o r d  C h i e f  J u s t i c e  s a i d  :—

u  A  m o r e  p l a u s i b l e  a r g u m e n t  o n  t h e  p a r t  o f  t h e  d e f e n d a n t s  w a s  t h i s : I t  w a s  

“  s a i d ,  a n d  I  a s s u m e  f o r  t h e  p u r p o s e s  o f  t h e  a r g u m e n t ,  b u t  f o r  t h a t  p u r p o s e  o n l y ,  t h a t  

“  b y  a  C a n a d i a n  S t a t u t e  a n  a l i e n  c o m i n g  i n t o  C a n a d a  f o r  t h e  p u r p o s e  o f  p u b l i s h i n g  a  

“  w o r k  a n d  p u b l i s h i n g  i t  t h e r e  w o u l d  n o t  b e  e n t i t l e d  t o  c o p y r i g h t  i n  t h e  w o r k  s o  

“ p u b l i s h e d ;  a n d  i t  w a s  i n s i s t e d  t h a t  a n  a l i e n  c o m i n g  i n t o  C a n a d a  c o u l d  a c q u i r e  o n l y  

“  s u c h  r i g h t s  a s  a r e  g i v e n  b y  t h e  l a w  o f  C a n a d a ,  a n d  c o u l d  n o t ,  t h e r e f o r e ,  b e  e n t i t l e d  

“  f °  c o p y r i g h t ; a n d  s o m e  c a s e s  w e r e  c i t e d  i n  s u p p o r t  o f  t h i s  a r g u m e n t .  O n  e x a m i n i n g  

u  t h e s e  c a s e s ,  h o w e v e r ,  t h e y  w i l l  b e  f o u n d  t o  d e c i d e  n o  m o r e  t h a n  t h i s — T h a t  a s  t o  

u  a l i e n s  c o m i n g  w i t h i n  t h e  B r i t i s h  c o l o n i e s ,  t h e i r  c i v i l  r i g h t s  w i t h i n  t h e  c o l o n i e s  d e p e n d  

“ u p o n  t h e  c o l o n i a l  l a w s ;  t h e y  d e c i d e  n o t h i n g  a s  t o  t h e  c i v i l  r i g h t s  o f  a l i e n s  b e y o n d  

“  t h e  l i m i t s  o f  t h e  c o l o n i e s .  T h i s  a r g u m e n t  o n  t h e  p a r t  o f  t h e  d e f e n d a n t  i s ,  i n  t r u t h ,  

“  f o u n d e d  o n  a  c o n f u s i o n  b e t w e e n  t h e  r i g h t s  o f  a n  a l i e n  a s  a  s u b j e c t  o f  t h e  c o l o n y  a n d  

“  h i s  r i g h t s  a s  a  s u b j e c t  o f  t h e  C r o w n .  E v e r y  a l i e n  c o m i n g  i n t o  a  B r i t i s h  c o l o n y  

“  b e c o m e s  t e m p o r a r i l y  a  s u b j e c t  o f  t h e  C r o w n — b o u n d  b y ,  s u b j e c t  t o ,  a n d  e n t i t l e d  t o  

“  t h e  b e n e f i t  o f  t h e  l a w s  w h i c h  a f f e c t  a l l  B r i t i s h  s u b j e c t s .  H e  h a s  o b l i g a t i o n s  a n d  

“  r i g h t s  b o t h  w i t h i n  a n d  b e y o n d  t h e  c o l o n y  i n t o  w h i c h  h e  c o m e s . ”

I t  i s  o b s e r v a b l e  t h a t  a  s t a t e m e n t  l i k e  t h a t  c o m i n g  f r o m  t h e  l e a r n e d  j u d g e ,  a n d  

s o  u n h e s i t a t i n g l y  g i v e n ,  w o u l d  c h a l l e n g e  a t t e n t i o n  i n  t h e  H o u s e  o f  L o r d s .  U n l e s s  i t  

w a s  a  t r u e  s t a t e m e n t  i t  w o u l d  h a v e  b e e n  c r i t i c i s e d .
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M r .  B o x . — I f  a  f r i e n d l y  a l i e n  i s  a  s u b j e c t ,  w h y  c a n n o t  h e  i n h e r i t  l a n d  ?
D r .  M a d d e n . — H e  i s  a  s u b j e c t  p r o t e c t e d  b y  c o m m o n  l a w .

T h e  C h i e f  J u s t i c e .  D o e s  t h e  d i c t u m  g o  b e y o n d  t h i s ,  t h a t  h e  i s  a  B r i t i s h  
s u b j e c t  s o  f a r  a s  a l i e n  f r i e n d s  a r e  B r i t i s h  s u b j e c t s  ?

D r .  M a d d e n . — A l l  a l i e n  f r i e n d s  w i t h i n  t h e  t e r r i t o r y .

T h e  C h i e f  J u s t i c e .  D o e s  i t  m e a n  t h a t  f o r  a l l  p u r p o s e s  a n  a l i e n  f r i e n d  p o s s e s s e s  
t h e  f u l l  r i g h t s  o f  a  B r i t i s h  f o r e i g n  s u b j e c t  ?

D r .  M a d d e n .  A s  f a i  a s  h i s  l i b e r t y  i s  c o n c e r n e d ,  h e  i s  e n t i t l e d  t o  t h e  s a m e  p r o 
t e c t i o n  a s  a  n a t u r a l - b o r n  s u b j e c t .

T h e  C h i e f  J u s t i c e . — I t  i s  o u t s i d e  o f  t h e  j u r i s d i c t i o n  o f  t h e  B r i t i s h  C o u r t  t h i s  
a r g u m e n t  a r i s e s ,  y o u  s a y  ?

D r .  M a d d e n . — T h a t  i s  t h e  w h o l e  t h i n g .

M r .  J u s t i c e  W i l l i a m s . — N o n e  g a i n s a y  f o r  a  m o m e n t  t h a t  a n  a l i e n  f r i e n d  h a s  

g o t  t h e  r i g h t  o f  r e d r e s s  i n  t h e  c i v i l  c o u r t s  o f  t h e  c o u n t r y  h e  i s  i n .  B u t  i t  i s  s a i d  t h a t  

w h i l e  a n  a l i e n  f r i e n d  c a n  m o s t  c e r t a i n l y  s u e  i n  t h e  c i v i l  c o u r t s  o f  t h e  c o u n t r y  f o r  a  

w r o n g f u l  a c t ,  i f  t h a t  a c t  i s  r a t i f i e d  b y  t h e  C r o w n  i t  t h e n  b e c o m e s  a  S t a t e  a c t  o r  a n  
a c t  o f  t h e  C r o w n ,  s o  b a r r i n g  h i m  f r o m  s u i n g .

D r .  M a d d e n . — B u t  M r .  J u s t i c e  S t e p h e n s  s a y s  t h a t  i f  h e  i s  a  s u b j e c t  o f  ' t h e  
C r o w n ,  t h e  Q u e e n  c a n n o t  r a t i f y  a n y  a c t .

M r .  J u s t i c e  W i l l i a m s . — T h e  o n l y  d o u b t  I  h a v e  i s  u p o n  y o u r  p r e m i s e .  H a s  a n  

a l i e n  f r i e n d  i n  a  c o u n t r y  f o r  a l l  p u r p o s e s — f o r  t h e  p u r p o s e  o f  a  S t a t e  a c t — t h e  s a m e  

p o s i t i o n  a s  a  s u b j e c t  o f  t h e  c o u n t r y  ?

D r .  M a d d e n . — T h a t  i s  w h a t  I  a m  e n d e a v o u r i n g  t o  s u p p o r t  n o w .  W h a t  i s  t h e  

d i f f e r e n c e  b e t w e e n  a  n a t u r a l - b o r n  s u b j e c t  a n d  a n  a l i e n ?  T h e  l a w  w i t h  r e g a r d  t o  t h e i r  

l i b e r t y  a n d  p r o t e c t i o n  i s  e q u a l .  I  s u b m i t ,  f o r  t h e  p u r p o s e  w h i c h  w e  a r e  c o n c e r n e d  i n ,  

t h e r e  i s  n o  r e a s o n  w h y  t h e  o n e  i s  n o t  e n t i t l e d  t o  t h e  s a m e  p r i v i l e g e s  a s  t h e  o t h e r .  

T h e n  t h e r e  i s  t h i s  i m p o r t a n t  a r g u m e n t ,  t h a t  n o  c a s e  c a n  b e  f o u n d  i n  w h i c h  a n  a c t  o f  

S t a t e  h a s  b e e n  r e s o r t e d  t o  u p o n  a n  a l i e n  w h o  i s  r e s i d e n t  i n  t h e  c o u n t r y .  E v e r y  i n 

s t a n c e  i n  w h i c h  a n  a c t  o f  S t a t e  h a s  b e e n  d e a l t  w i t h  i s  t h a t  o f  a  p e r s o n  w h o  i s  o u t s i d e  

t h e  c o u n t r y ,  o r  w h o  i s  t h e r e  t e m p o r a r i l y ,  n e v e r  i n t e n d i n g  t o  r e s i d e  t h e r e .  T h i s  C h i n a 

m a n  c o m e s  t o  V i c t o r i a  i n t e n d i n g  t o  m a k e  i t  h i s  r e s i d e n c e .  T h e r e  i s  o n l y  t h e  o n e  c a s e  

w h e r e i n  a n  a c t  o f  S t a t e  w a s  c o m m i t t e d  u p o n  a  p e r s o n  r e s i d e n t  i n  t h e  c o u n t r y .  I t  i s  

t h e  c a s e  o f  t h e  R a j a h  o f  T a n j o r e ,  r e p o r t e d  i n  1 3  M o o r e ’s  P r i v y  C o u n c i l  c a s e s .  I t  i s  

a d m i t t e d  t h a t ,  u n d e r  t h e i r  c h a r t e r ,  t h e y  h a d  a c t u a l l y  c o n v e y e d  t o  t h e m  t h e  r i g h t  t o  

d e c l a r e  w a r  o r  p e a c e .  T h e  A p p e a l  C o u r t  d e c i d e d  i n  t h a t  c a s e  t h a t  w h a t  w a s  d o n e  w a s  

a n  a c t  o f  w a r ,  a n d  i t  w a s  d o n e  b y  t h e  a u t h o r i t y  o f  H e r  M a j e s t y  o n  a c c o u n t  o f  t h e  

d e l e g a t i o n  o f  p o w e r  t o  t h e  E a s t  I n d i a  C o m p a n y .  T h e n  i t  i s  s a i d :—

“  W a s  i t  a  s e i z u r e  b y  a r b i t r a r y  p o w e r  o n  b e h a l f  o f  t h e  C r o w n  o f  G r e a t  B r i t a i n  

u  o f  t h e  d o m i n i o n s  a n d  p r o p e r t y  o f  a  n e i g h b o u r i n g  S t a t e ,  a n  a c t  n o t  a f f e c t i n g  t o  j u s t i f y  

“ i t s e l f  o n  g r o u n d s  o f  m u n i c i p a l  l a w ;  o r  w a s  i t  i n  w h o l e  o r  i n  p a r t  a  p o s s e s s i o n  t a k e n  

“  b y  t h e  C r o w n ,  u n d e r  c o l o u r  o f  l e g a l  t i t l e ,  o f  t h e  p r o p e r t y  o f  t h e  l a t e  L a j a h  o f  T a n j o r e ,  

“  i n  t r u s t  f o r  t h o s e  w h o ,  b y  l a w ,  m i g h t  b e  e n t i t l e d  t o  i t  o n  t h e  d e a t h  o f  t h e  l a s t  

“  p o s s e s s o r ?  I f  i t  w e r e  t h e  l a t t e r ,  t h e  d e f e n c e  s e t  u p ,  o f  c o u r s e ,  h a s  n o  f o u n d a t i o n  *  *

“  T h e  R a j a h  w a s  a n  i n d e p e n d e n t  S o v e r e i g n  o f  t e r r i t o r i e s  u n d o u b t e d l y  s m a l l ,  

“  a n d  b o u n d  b y  t r e a t i e s  t o  a  p o w e r f u l  n e i g h b o u r ,  w h i c h  l e f t  h i m  p r a c t i c a l l y  l i t t l e  p o w e r  

“  o f  f r e e  a c t i o n .  B u t  h e  d i d  n o t  h o l d  h i s  t e r r i t o r y ,  s u c h  a s  i t  w a s ,  a s  a  f i e f  o f  t h e  

“  B r i t i s h  C r o w n  o r  o f  t h e  E a s t  I n d i a  C o m p a n y ,  n o r  d o e s  t h e r e  a p p e a r  t o  h a v e  b e e n  

“  a n y  p r e t e n c e  f o r  c l a i m i n g  i t  o n  t h e  d e a t h  o f  t h e  R a j a h ,  w i t h o u t  a  s o n ,  b y  a n y  l e g a l  

“  t i t l e  e i t h e r  a s  a n  e s c h e a t  o r  a s  bona vacantia. I t  s h o u l d  s e e m ,  t h e r e f o r e ,  t h a t  t h e  

“  p o s s e s s i o n  c o u l d  h a r d l y  h a v e  b e e n  t a k e n  u p o n  a n y  s u c h  g r o u n d s . ”  T h e n  t h e  f a c t s  

o f  t h e  s e i z u r e  a r e  s e t  f o r t h ,  a n d  t h e  j u d g m e n t  c o n c l u d e s :— “  T h e  r e s u l t ,  i n  t h e i r  

“  L o r d s h i p s ’ o p i n i o n ,  i s  t h a t  t h e  p r o p e r t y  n o w  c l a i m e d  b y  t h e  r e s p o n d e n t  h a s  b e e n  

“  s e i z e d  b y  t h e  B r i t i s h  G o v e r n m e n t ,  a c t i n g  a s  a  S o v e r e i g n  p o w e r ,  t h r o u g h  i t s  d e l e g a t e ,  

“  t h e  E a s t  I n d i a  C o m p a n y ; a n d  t h a t  t h e  a c t  s o  d o n e ,  w i t h  i t s  c o n s e q u e n c e s ,  i s  a n  a c t  

“  o f  S t a t e ,  o v e r  w h i c h  t h e  S u p r e m e  C o u r t  o f  M a d r a s  h a s  n o  j u r i s d i c t i o n . ”

I t  w a s  h e l d ,  t h e r e f o r e ,  i n  t h i s  c a s e  t h a t  t h e r e  h a d  b e e n  a n  a c t  o f  S t a t e ,  a n d  t h e  

d e f e n c e  h a d  b e e n  m a d e  o u t .  W i t h  t h e s e  o b s e r v a t i o n s ,  I  s u b m i t  o n c e  m o r e  t h a t  t h e  

d e f e n c e  h a s  n o t  b e e n  m a d e  o u t .

M r .  H o d g e s . — W o u l d  t h e  C o u r t  a l l o w  m e  t o  s a y  o n e  o r  t w o  w o r d s .  I  d e s i r e  

t o  c o n f i n e  m y s e l f  e n t i r e l y  t o  s o m e  o f  t h e  a n s w e r s  m a d e  b y  t h e  A t t o r n e y - G e n e i a l  

t o - d a y .  T h e  A t t o r n e y - G e n e r a l  r e l i e d ,  a s  I  u n d e r s t a n d  h i m ,  t o  e s t a b l i s h  t h e  e x i s t e n c e  

o f  t h i s  p r e r o g a t i v e  o n  c e r t a i n  p r o c l a m a t i o n s  r e l a t i n g  t o  t h e  J e w s .  H e  h a s  r e l i e d  u p o n



t h e s e  a s  e v i d e n c e  i n  s u p p o r t  o f  t h e  p r e r o g a t i v e ,  a n d  I  p r o p o s e  t o  s h o w  t h a t  t h e s e  

p r o c l a m a t i o n s  d o  n o t  s u p p o r t  a n y  s u c h  p r e r o g a t i v e .  T h e s e  p r o c l a m a t i o n s  r e l a t e d  t o  

t h e  J e w s ,  n o t  t o  f o r e i g n e r s — n o t  t o  a l i e n s ,  b u t  t o  J e w s  s i m p l y  a n d  a b s o l u t e l y .  A p a r t  

a l t o g e t h e r  f r o m  t h e  q u e s t i o n  w h e t h e r  t h e y  w e r e  f o r e i g n e r s  o r  c i t i z e n s ,  o u t  t h e y  w e r e  

t o  g o .  H a l l a m ,  i n  h i s  “  H i s t o r y  o f  E n g l a n d , ”  p o i n t s  o u t  t h a t  a  n u m b e r  o f  p r o c l a m a 

t i o n s  o f  t h e  s a m e  c l a s s  w e r e  m a d e  w h i c h  h a v e  n o t  b e e n  r e c o g n i s e d  s i n c e  A t  p a g e  

2 3 6  o f  h i s  f i r s t  v o l u m e ,  H a l l a m ,  t r e a t i n g  o f  t h e  r e i g n  o f  E l i z a b e t h ,  s a y s :—

“  I t  w a s  a  n a t u r a l  c o n s e q u e n c e ,  n o t  m o r e  o f  t h e  h i g h  n o t i o n s  e n t e r t a i n e d  o f  

“  p r e r o g a t i v e  t h a n  o f  t h e  v e r y  i r r e g u l a r  a n d  i n f r e q u e n t  m e e t i n g  o f  P a r l i a m e n t ,  t h a t  a n  

u e x t e n s i v e  a n d  s o m e w h a t  i n d e f i n i t e  a u t h o r i t y  s h o u l d  b e  a r r o g a t e d  t o  p r o c l a m a t i o n s  o f  

u  t h e  K i n g  i n  C o u n c i l .  T e m p o r a r y  o r d i n a n c e s ,  b o r d e r i n g  a t  l e a s t  o n  l e g i s l a t i v e  

“  a u t h o r i t y ,  g r o w  o u t  o f  t h e  v a r y i n g  e x i g e n c i e s  o f  c i v i l  s o c i e t y ,  a n d  w i l l ,  b y  v e r y  

u n e c e s s i t y ,  b e  p u t  u p  w i t h  i n  s i l e n c e ,  w h e n e v e r  t h e  c o n s t i t u t i o n  o f  t h e  c o m m o n w e a l t h  

“  d o e s  n o t  d i r e c t l y  o r  i n  e f f e c t  p r o v i d e  f o r  f r e q u e n t  a s s e m b l i e s  o f  t h e  b o d y  i n  w h o m  

“  t h e  r i g h t  o f  m a k i n g  o r  c o n s e n t i n g  t o  l a w s  h a s  b e e n  v e s t e d .  S i n c e  t h e  E n g l i s h  c o n -  

“  s t i t u t i o n  h a s  r e a c h e d  i t s  z e n i t h ,  w e  h a v e  e n d e a v o u r e d  t o  p r o v i d e  a  r e m e d y  b y  S t a t u t e  

“  f o r  e v e r y  p o s s i b l e  m i s c h i e f  o r  i n c o n v e n i e n c e ; a n d  i f  t h i s  h a s  s w o l l e n  o u r  C o d e  t o  a h  

“  e n o r m o u s  r e d u n d a n c e ,  t i l l ,  i n  t h e  l a b y r i n t h  o f  w r i t t e n  l a w ,  w e  a l m o s t  f e e l  a g a i n  t h e  

“  u n c e r t a i n t i e s  o f  a r b i t r a r y  p o w e r ,  i t  h a s  a t  l e a s t  p u t  a n  e n d  t o  s u c h  e x e r t i o n s  o f  

“  p r e r o g a t i v e  a s  f e l l  a t  o n c e  o n  t h e  p e r s o n s  a n d  p r o p e r t i e s  o f  w h o l e  c l a s s e s .  I t  s e e m s  

“  b y  t h e  p r o c l a m a t i o n s  i s s u e d  u n d e r  E l i z a b e t h  t h a t  t h e  C r o w n  c l a i m e d  a  s o r t  o f  s u p -  

“  p l e m e n t a l  r i g h t  o f  l e g i s l a t i o n ,  t o  p e r f e c t  a n d  c a r r y  i n t o  e f f e c t  w h a t  t h e  s p i r i t  o f  

“  e x i s t i n g  l a w s  m i g h t  r e q u i r e ,  a s  w e l l  a s  a  p a r a m o u n t  s u p r e m a c y ,  c a l l e d  s o m e t i m e s  

“  t h e  K i n g ’s  a b s o l u t e  o r  s o v e r e i g n  p o w e r ,  w h i c h  s a n c t i o n e d  c o m m a n d s  b e y o n d  t h e  

“  l e g a l  p r e r o g a t i v e  f o r  t h e  s a k e  o f  p u b l i c  s a f e t y ,  w h e n e v e r  t h e  C o u n c i l  m i g h t  j u d g e  

“  t h a t  t o  b e  i n  h a z a r d .  T h u s  w e  f i n d  A n a b a p t i s t s ,  w i t h o u t  d i s t i n c t i o n  o f  n a t i v e s  o r  

“  a l i e n s ,  b a n i s h e d  t h e  r e a l m ; I r i s h m e n  c o m m a n d e d  t o  d e p a r t  i n t o  I r e l a n d ; t h e  c u l t u r e  

“ o f  v m o d ,  a n d  t h e  e x p o r t a t i o n  o f  c o r n ,  m o n e y ,  a n d  v a r i o u s  c o m m o d i t i e s  p r o h i b i t e d ; 

“  t h e  e x c e s s  o f  a p p a r e l  r e s t r a i n e d .  A  p r o c l a m a t i o n ,  i n  1 5 8 0 ,  f o r b i d s  t h e  e r e c t i o n  o f  

'“  h o u s e s  w i t h i n  t h r e e  m i l e s  o f  L o n d o n ,  o n  a c c o u n t  o f  t h e  t o o  g r e a t  i n c r e a s e  o f  t h e  

“  c i t y ,  u n d e r  t h e  p e n a l t y  o f  i m p r i s o n m e n t  a n d  f o r f e i t u r e  o f  t h e  m a t e r i a l s .  T h i s  i s  r e -  

“  p e a  t e d  a t  o t h e r  t i m e s ,  a n d  l a s t l y  ( I  m e a n  d u r i n g  h e r  r e i g n ) ,  i n  1 6 0 2 ,  w i t h  a d d i t i o n a l  

“  r e s t r i c t i o n s . ”

T h e n  o u r  h i s t o r y  s h o w s  t h a t  u p  t o  t h i s  v e r y  t i m e ,  i n c l u d i n g  t h e  r e i g n  o f  

E l i z a b e t h ,  t h e  J e w s  o c c u p i e d  a  v e r y  p e c u l i a r  p o s i t i o n ,  a n d  a p p e a r e d  t o  b e  o u t s i d e  t h e  

p a l e  o f  t h e  l a w .  H u m e  r e f e r s  t o  t h e s e  p r o c l a m a t i o n s ,  a n d  s t a t e s  h o w  Q u e e n  E l i z a b e t h  

e v e n  o r d e r e d  h e r  o f f i c e r s  t o  g o  i n t o  t h e  s t r e e t s  t o  c u t  d o w n  t h e  s w o r d s  o f  c i t i z e n s  w h i c h  

w e r e  m o r e  t h a n  a  c e r t a i n  l e n g t h .

T h e  C h i e f  J u s t i c e . — T h e  d i s a b i l i t i e s  o f  t h e  J e w s  a t  t h a t  t i m e  a r e  r e f e r r e d  t o  i n  
S i r  W a l t e r  S c o t t ’s  “  I v a n l i o e . ”

M r .  H o d g e s . — T h e  a c c o u n t  g i v e n  i n  t h a t  n o v e l  d o e s  n o t  a p p e a r  t o  b e  i n  t h e  

s l i g h t e s t  d e g r e e  e x a g g e r a t e d .  H u m e  r e f e r s  t o  t h e  C r o w n  p r e v e n t i n g  t h e  g r o w t h  o f  

w o o d ,  a n d  t o  t h e  c a s e  o f  a  J e w  w h o  w a s  o r d e r e d  t o  p a y  a  c e r t a i n  a m o u n t  u n d e r  p a i n s  

o f  g e t t i n g  a  t o o t h  t a k e n  o u t  e v e r y  d a y  u n t i l  h e  d i d .  W h e n  t h e  s e v e n t h  t o o t h  w a s  

t a k e n  o u t  t h e  J e w  p a i d  t h e  a m o u n t .  T h e r e  w a s ,  I  t h i n k ,  a n  e d i c t  o f  R i c h a r d  I .  w h i c h  

p r o h i b i t e d  J e w s  f r o m  a t t e n d i n g  h i s  c o r o n a t i o n ,  w h i c h  i s  a d m i t t e d  t o  b e  i l l e g a l .  S o  t h e  

o n e  p r o c l a m a t i o n  i s  a s  g o o d  a s  t h e  o t h e r .  W i t h  r e g a r d  t o  a n  a c t  o f  S t a t e ,  I  s u b m i t  

t h a t  i t  c a n n o t  b e  e x e r c i s e d  a g a i n s t  a n y  p e r s o n  w h o  a t  t h e  t i m e  t h e  a c t  i s  d o n e  i s  w i t h i n  

t h e  p r o t e c t i o n  o f  t h e  l a w  o f  t h e  c o u n t r y .  I n  t h e  j u d g m e n t  o f  L o r d  C r a n w o r t h ,  i n  L a w  

R e p o r t s ,  H o u s e  o f  L o r d s ,  v o l .  3 ,  E n g l i s h  a n d  I r i s h  a p p e a l s ,  p .  1 1 3 ,  i t  i s  s t a t e d : —

“  B u t  t h o u g h  t h e  P a r l i a m e n t  o t  t h e  U n i t e d  K i n g d o m  m u s t  primd facie  b e  t a k e n  

“  t o  l e g i s l a t e  o n l y  f o r  t h e  U n i t e d  K i n g d o m , ' a n d  n o t  f o r  t h e  c o l o n i a l  d o m i n i o n s  o f  t h e  

“  C r o w n ,  i t  i s  c e r t a i n l y  w i t h i n  t h e  p o w e r  o f  P a r l i a m e n t  t o  m a k e  l a w s  f o r  e v e r y  p a r t  o f  

“  H e r  M a j e s t y ’s  d o m i n i o n s ;  a n d  t h i s  i s  d o n e  i n  e x p r e s s  t e r m s  b y  t h e  2 9 t h  s e c t i o n  o f  

“ t h e  A c t  n o w  i n  q u e s t i o n .  I t s  p r o v i s i o n s  a p p e a r  t o  m e  t o  s h o w  c l e a r l y  t h a t  t h e p r i v i -  

u  l e g e s  o f  a u t h o r s h i p  w h i c h  t h e  A c t  w a s  i n t e n d e d  t o  c o n f e r  o r  r e g u l a t e  i n  r e s p e c t  t o  

“  w o r k s  f i r s t  p u b l i s h e d  i n  t h e  U n i t e d  K i n g d o m  > v e r e  m e a n t  t o  e x t e n d  t o  a l l  s u b j e c t s  o f  

“  H e r  M a j e s t y ,  i n  w h a t e v e r  p a r t  o f  h e r  d o m i n i o n s  t h e y  m i g h t  b e  r e s i d e n t ,  i n c l u d i n g ,  

“  u n d e r  t h e  t e r m  ‘ s u b j e c t , ’ f o r e i g n e r s  r e s i d i n g  t h e r e ,  a n d  s o  o w i n g  t o  h e r  a  t e m p o r a r y  
“ a l l e g i a n c e . ”  &

M r .  J u s t i c e  W i l l i a m s . — L o r d  C r a n w o r t h  s a y s  t h e r e  t h a t  t h e  t e r m  “ s u b j e c t s ” i n  

t h a t  A c t  w a s  m e a n t  t o  i n c l u d e  f o r e i g n e r s .



M r .  H o d g e s .  O n l y  f o r e i g n e r s  r e s i d e n t  w i t h i n  I l e r  M a j e s t y ’s  d o m i n i o n s ,  a n d  s o  
o w n i n g  h e r  t e m p o r a r y  a l l e g i a n c e .

T h e  C h i e f  J u s t i c e . — A  s u b j e c t  u n d e r  t h a t  A c t  i s  r e f e r r e d  t o .

M r .  H o d g e s . — N o  d o u b t ;  b u t  i f  h e  w a s  n o t  a  s u b j e c t  I  p r e s u m e  t h e  C o u r t  c o u l d  

n o t  d e c i d e  t h a t  h e  w a s .  T h e n  t h e r e  i s  t h e  c a s e  o f  S l i e r l e y ,  w h o  w a s  c h a r g e d  w i t h  

t r e a s o n .   ̂ H e  c o u l d  n o t  b e  c h a r g e d  u n l e s s  h e  w a s  a  s u b j e c t ,  a n d  h e  w a s  a  f o r e i g n e r  

t e m p o r a r i l y  w i t h i n  t h e  r e a l m .  I t  w a s  d e c i d e d  i n  t h a t  c a s e  t h a t  a n  A m e r i c a n  i n  

C a n a d a  w a s  a  B r i t i s h  s u b j e c t ,  a s  h e  o w e d  a l l e g i a n c e  t o  t h e  B r i t i s h  C r o w n .  T h a t  b r i n g s  

m e  t o  t h e  p o i n t  t h a t  I  d e s i r e  t o  s u b m i t — t h a t  a g a i n s t  a  p e r s o n  w i t h i n  t h e  p r o t e c t i o n  o f  

t h e  l a w  a n  a c t  o f  S t a t e  c a n n o t  o p e r a t e .  T h a t  i s  t h e  f o u n d a t i o n  o f  t h e  w h o l e  t h i n g .  

B e i n g  w i t h i n  t h e  p r o t e c t i o n  o f  t h e  l a w ,  h e  i s  w i t h i n  t h e  p r o t e c t i o n  o f  t h e  c o u r t s  o f  t h e  
c o u n t r y ,  a n d  a n  a c t  o f  S t a t e  c a n n o t  o p e r a t e  a g a i n s t  h i m .

T h e  C h i e f  J u s t i c e . — W i t h i n  t h e  p r o t e c t i o n  o f  t h e  c o u r t s  o f  t h e  c o u n t r y  i n  w h i c h

h e  i s ?

M r .  H o d g e s . — A n d  t h e  C r o w n  c a n n o t  d e p r i v e  t h e  c o u r t s  o f  t h e i r  j u r i s d i c t i o n .  

I  t h i n k  i t  w i l l  b e  a  d i f f i c u l t  t h i n g  t o  f i n d  a n y  c a s e  w h e r e  a  p e r s o n  h a s  b e e n  w i t h i n  t h e  

p r o t e c t i o n  o f  t h e  l a w  w h e n  t h e  a c t  o f  S t a t e  w a s  c o m m i t t e d .  T h e  f o u n d a t i o n  o f  t h e  

w h o l e  t h i n g  i s ,  t h a t  i f  t h e  C o u r t  h a d  p o w e r  a t  t h e  t i m e  t h e  a c t  w a s  d o n e  t o  g i v e  t h a t  

m a n  r e d r e s s ,  t h e  C r o w n  c a n n o t  t a k e  i t  a w a y  T h e r e  i s  o n l y  o n e  o t h e r  q u e s t i o n  o n  

w h i c h  I  p r o p o s e  t o  s a y  a  f e w  w o r d s ,  a n d  t h a t  i s  t h e  c o n s t r u c t i o n  o f  t h e  C h i n e s e  I m m i 

g r a t i o n  A c t .  A s  I  u n d e r s t a n d ,  i t  h a s  b e e n  c o n t e n d e d  t h a t  b e c a u s e  t h e r e  i s  a  p r o h i b i 

t i o n  a g a i n s t  a  s h i p  c o m i n g  w i t h  m o r e  t h a n  a  c e r t a i n  n u m b e r  o f  C h i n e s e ,  t h e  C h i n e s e  

c a n n o t  l a n d .  I t  i s  c e r t a i n l y  t o  b e  o b s e r v e d  t h a t  t h e r e  i s  m o r e  t h a n  o n e  d u t y  i m p o s e d  

o n  t h e  m a s t e r  o f  t h e  s h i p ,  a n d  o n l y  o n e  o n  t h e  i m m i g r a n t s .  I f  t h e  C o u r t  w i l l  l o o k  a t  

t h e  s i x t h  s e c t i o n  o f  t h e  p r e v i o u s  A c t ,  w h i c h  h a s  t o  b e  r e a d  w i t h  t h i s  o n e ,  i t  w i l l  b e  

f o u n d  t h a t  t h e  m a s t e r  h a s  g o t  t o  d o  s e v e r a l  t h i n g s  w i t h  r e g a r d  t o  t h e  i m m i g r a n t ,  a n d  

t h e  o n l y  p e n a l t y  w i t h  r e g a r d  t o  t h e  i m m i g r a n t  h i m s e l f  i s  c o n t a i n e d  i n  s e c t i o n  4 .  I f  

t h e  £ 1 0  i s  n o t  p a i d ,  h e  i s  l i a b l e  t o  a  p e n a l t y .  T h e  L e g i s l a t u r e  a p p a r e n t l y  f e l t  f u l l y  

c o n v i n c e d  t h a t  t h e  p o l l - t a x ,  a n d  t h e  b i g  p e n a l t y  i m p o s e d  o n  t h e  c a p t a i n ,  wre r e  q u i t e  

s u f f i c i e n t  t o  p r e v e n t  a n  i n f l u x  o f  C h i n e s e .  S u p p o s i n g ,  t h e  p l a i n t i f f  i n  t h i s  c a s e  h a d  

l a n d e d  a n d  p a i d  h i s  £ 1 0 ,  w h a t  c o u l d  h a v e  b e e n  d o n e  t o  h i m ?  I t  c o u l d  n o t  b e  s a i d  t h a t  

h e  h a d  b r o k e n  t h e  l a w .  I t  w o u l d  b e  p u n i s h i n g  t h e  C h i n a m a n  f o r  t h e  f a u l t  o f  t h e  c a p 

t a i n  i f  t h e  p e n a l t y  w7e r e  i m p o s e d  o n  h i m .  B y  t h e  A c t ,  t h e  p e n a l t y  i s  i m p o s e d  u p o n  

t h e  c a p t a i n  e n t i r e l y .

T h i s  c l o s e d  t h e  a r g u m e n t ,  a n d  t h e  C h i e f  J u s t i c e  i n t i m a t e d  t h a t  t h e  C o u r t  w o u l d  

r e s e r v e  i t s  d e c i s i o n .



The Judgment o f the Court was given this day.

T H E  C H I E F  J U S T I C E ’S  J U D G M E N T .

T h e  C h i e f  J u s t i c e  s a i d  :— A  J u d g e ’s  o r d e r  w a s  m a d e  b y  c o n s e n t  o f  t h e  p a r t i e s  

t h a t  t h i s  a c t i o n  s h o u l d  b e  d e t e r m i n e d  b y  t h e  d e c i s i o n  o f  t h e  F u l l  C o u r t  o n  t h e  a r < m -  

m e n t  o f  t h e  q u e s t i o n s  o f  l a w  r a i s e d  o n  t h e  p l e a d i n g s ,  s u b j e c t  t o  t h e  r i g h t  o f  e i t h e r  

p a r t y  t o  a p p e a l  f r o m  t h e  d e c i s i o n  o f  t h i s  C o u r t  t o  H e r  M a j e s t y  i n  C o u n c i l .  T h e  

p l a i n t i f f  i s  a  s u b j e c t  o f  t h e  E m p e r o r  o f  C h i n a ,  a n d  n o t  a  B r i t i s h  s u b j e c t ;  h e  a r r i v e d  i n  

t h e  P o r t  o f  M e l b o u r n e  i n  t h e  B r i t i s h  s h i p  Afghan  o n  A p r i l  2 7 t h ,  1 8 8 8 ,  a n d  h e  w a s  

t h e n  a n  i m m i g r a n t  a r r i v i n g  f r o m  p o r t s  b e y o n d  V i c t o r i a  w i t h i n  t h e  m e a n i n g  o f  t h e  

“  C h i n e s e  I m m i g r a n t s  S t a t u t e  1 8 6 5  ”  a n d  “ T h e  C h i n e s e  A c t  1 8 8 1 . ”  T h e  Afghan 
c a r r i e d  2 6 8  C h i n e s e  i m m i g r a n t s ,  i n c l u d i n g  t h e  p l a i n t i f f ,  b e i n g  2 5 4  m o r e  C h i n e s e  i m m i 

g r a n t s  t h a n  s h e  c o u l d  l a w f u l l y  u n d e r  t h e  s a i d  S t a t u t e s  b r i n g  i n t o  t h e  P o r t  o f  M e l 

b o u r n e .  T h e  d e f e n d a n t  i s  t h e  C o l l e c t o r  o f  C u s t o m s  w i t h i n  t h e  m e a n i n g  o f  t h e  l a s t -  

m e n t i o n e d  A c t .  P r e v i o u s l y  t o  t h e  a r r i v a l  o f  t h e  s h i p  h e  h a d  r e c e i v e d  i n s t r u c t i o n s  

f r o m  t h e  C o m m i s s i o n e r  o f  T r a d e  a n d  C u s t o m s  a s  a n d  b e i n g  t h e  r e s p o n s i b l e  M i n i s t e r  

o f  t h e  C r o w n  f o r  V i c t o r i a  c h a r g e d  a n d  i n t r u s t e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w s  o f  

V i c t o r i a  r e l a t i n g  t o  t h e  C u s t o m s  a n d  i m m i g r a t i o n ,  t h a t  t h e r e  w a s  a n  a p p r e h e n s i o n  o n  

t h e  p a r t  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a  t h a t  a  l a r g e  i n f l u x  o f  C h i n e s e  

i n t o  t h e  c o l o n y  w a s  i m m i n e n t ,  a n d  t h a t ,  i n  t h e  o p i n i o n  o f  t h e  M i n i s t e r  a n d  o f  t h e  

G o v e r n m e n t ,  s u c h  i n f l u x  w o u l d  b e  a  d a n g e r  a n d  m e n a c e  t o  t h e  c o l o n y  a n d  t o  t h e  p u b l i c  

p e a c e  t h e r e o f ,  a n d  t o  H e r  M a j e s t y ’s  s u b j e c t s  r e s i d i n g  t h e r e i n ,  a n d  w o u l d  b e  i n  a  h i g h  

d e g r e e  d e t r i m e n t a l  t o  t h e i r  i n t e r e s t s ,  a n d  t h a t ,  i n  t h e  o p i n i o n  o f  t h e  M i n i s t e r  a n d  o f  

H e r  M a j e s t y ’s  G o v e r n m e n t ,  i t  w a s  f o r  t h e  a d v a n t a g e  o f  H e r  M a j e s t y ’s  s u b j e c t s  r e s i d i n g  

i n  V i c t o r i a  t h a t  s u c h  i n f l u x  s h o u l d  b e  p r e v e n t e d ,  a n d  n o  f u r t h e r  C h i n e s e  o t h e r  t h a n  

s u c h  a s  w e r e  B r i t i s h  s u b j e c t s  s h o u l d  b e  a l l o w e d  t o  e n t e r  V i c t o r i a ,  a n d  t h a t  t h e  

M i n i s t e r  a n d  H e r  M a j e s t y ’s  G o v e r n m e n t  h a d  d e t e r m i n e d  t o  r e f u s e  t o  p e r m i t  a n y  

C h i n e s e  o t h e r  t h a n  s u c h  a s  w e r e  B r i t i s h  s u b j e c t s  t o  l a n d  o r  e n t e r  t h e  c o l o n y .  T h e  

p l a i n t i f f  c o m p l a i n e d  t h a t  a l t h o u g h  t h e  m a s t e r  o f  t h e  Afghan  w a s  r e a d y  a n d  w i l l i n g  t o  

p a y  t o  t h e  d e f e n d a n t ,  a s  s u c h  C o l l e c t o r  o f  C u s t o m s ,  i n  r e s p e c t  o f  t h e  p l a i n t i f f  t h e  s u m  

o f  £ 1 0 , a s  p r o v i d e d  i n  s e c t i o n  3  o f  “  T h e  C h i n e s e  A c t  1 8 8 1 , ’’ t h e  d e f e n d a n t  r e f u s e d  t o  

a l l o w  t h e  p l a i n t i f f  t o  l a n d  i n  V i c t o r i a ,  a n d  h i n d e r e d  a n d  p r e v e n t e d  t h e  p l a i n t i f f  f r o m  

l a n d i n g  i n  V i c t o r i a ,  a n d  r e f u s e d  t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0 .  T h e  d e f e n d a n t  a d m i t s  

t h e  a c t s  c h a r g e d .  H e  a s s e r t s  t h a t  t h e  i n s t r u c t i o n ,  o p i n i o n ,  a n d  d e t e r m i n a t i o n  o f  t h e  

M i n i s t e r  a n d  o f  t h e  G o v e r n m e n t  h a d  b e e n  p r e v i o u s l y  c o m m u n i c a t e d  t o  h i m  b y  t h e m ,  

t h a t  t h e  s e v e r a l  a c t s  c o m p l a i n e d  o f  w e r e  d o n e  b y  h i m  i n  o b e d i e n c e  t o  s u c h  i n s t r u c t i o n  

a n d  d e t e r m i n a t i o n  a s  s u c h  o f f i c e r  o f  H e r  M a j e s t y ’s  C u s t o m s  b y  c o m m a n d  o f  o u r  L a d y  

t h e  Q u e e n ,  t h a t  h e  s u b s e q u e n t l y  r e p o r t e d  h i s  a c t s  t o  H e r  M a j e s t y ’s  s a i d  r e s p o n s i b l e  

M i n i s t e r ,  a n d  t h a t  t h e y  w e r e  b y  h i m ,  a n d  b y  H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t ,  r a t i f i e d  

a n d  a p p r o v e d  a s  b e i n g  a c t s  o f  S t a t e .

U p o n  t h e s e  f a c t s  o f  t h e  c a s e ,  d i s c l o s e d  i n  t h e  p l e a d i n g s ,  a n d  w h i c h  a r e  t o  h e  

t a k e n  a s  a d m i t t e d  o n l y  a s  f a r  a s  i s  n e c e s s a r y  f o r  t h e  a r g u m e n t  a n d  d e t e r m i n a t i o n  o f  

t h e  q u e s t i o n s  o f  l a w  r a i s e d  b y  t h e  p l e a d i n g s ,  t w o  g r o u n d s  o f  d e f e n c e ,  d i s t i n c t  a n d  d i s 

t i n g u i s h a b l e  f r o m  e a c h  o t h e r ,  h a v e  b e e n  r e l i e d  o n  b y  t h e  d e f e n d a n t .  B e f o r e  p r o c e e d i n g  

t o  c o n s i d e r  t h e  q u e s t i o n s  o f  l a w  c o n n e c t e d  w i t h  t h e s e  g r o u n d s ,  i t  w i l l  b e  c o n v e n i e n t  t o  

n o t i c e  a n  o b j e c t i o n  t a k e n  f o r  t h e  p l a i n t i f f  a t  t h e  o u t s e t  o f  t h e  a r g u m e n t .  T h e  d e f e n c e  

o n  l e g a l  g r o u n d s  t o  t h e  a c t i o n ,  i n  b o t h  i t s  a s p e c t s ,  r e s t s  p a r t l y  o n  t h e  m a t e r i a l  a l l e g a t i o n  

t h a t  t h e  a c t s  c o m p l a i n e d  o f  w e r e  d o n e  i n  o b e d i e n c e  t o  t h e  i n s t r u c t i o n s  o f  H e r  M a j e s t y ’s 

V i c t o r i a n  G o v e r n m e n t .  B u t  t h e  p l e a d i n g s  a r e  s i l e n t  a b o u t  a n y  a d v i c e  g i v e n  b y  H e r  

M a j e s t y ’s  G o v e r n m e n t  t o ,  o r  c o m m a n d s  g i v e n  t o  t h e m  b y ,  t h e  G o v e r n o r  o f  V i c t o r i a .  

A n d  i t  h a s  b e e n  a r g u e d  t h a t  i t  i s  c o n s i s t e n t  w i t h  t h e  a l l e g a t i o n s  i n  t h e  p l e a d i n g s  t h a t  

t h e  G o v e r n o r  w a s  n e v e r  a d v i s e d  i n  t h i s  m a t t e r  b y  M i n i s t e r s ,  a n d  d i d  n o t  a t  a n y  t i m e  

a u t h o r i z e  o r  r a t i f y  t h e i r  a c t .  T h e  A t t o r n e y - G e n e r a l ,  i n  t h e  c o u r s e  o f  a  l u m i n o u s  a n d  

p o w e r f u l  a r g u m e n t ,  c o n t e n d e d  t h a t ,  u n d e r  t h e  c o n s t i t u t i o n a l  s y s t e m  o f  V i c t o r i a ,  t h e  

p r e r o g a t i v e s  a n d  p o w e r s  o f  t h e  C r o w n  o f  E n g l a n d  m i g h t  b e  c o n s i d e r e d  i n d i f f e r e n t l y  t o
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b e  v e s t e d  c i t h e r  i n  t h e  G o v e r n o r ,  a s  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n ,  o r  i n  t h e  m e m 

b e r s  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a .  I f  t h e  l a t t e r  h y p o t h e s i s  h e  a c c e p t e d ,  

t h e  o m i s s i o n  f r o m  t h e  p l e a d i n g s  o f  a  s t a t e m e n t  t h a t  a d v i c e  h a d  b e e n  g i v e n  t o  t h e  

G o v e r n o r  w o u l d  b e ,  o f  c o u r s e ,  u n i m p o r t a n t .  U p o n  t h e  s a m e  h y p o t h e s i s ,  i n d e e d ,  t h e  

o f f i c e  i t s e l f  o f  t h e  G o v e r n o r  w o u l d  a p p e a r  t o  b e  s u p e r f l u o u s  f o r  t h e  p u r p o s e s  o f  

g o v e r n m e n t .  B u t  t h i s  v i e w  s e e m s  t o  m e  t o  i n v o l v e  a  t o t a l  d e p a r t u r e  f r o m  t h e  a n a l o g y  

o f  t h e  E n g l i s h  f o r m  o f  g o v e r n m e n t ,  a n d  t o  b e  w h o l l y  o p p o s e d  t o  t h e  e x p r e s s  p r o v i s i o n s  

o f  V i c t o r i a n  l a w .  I n  E n g l a n d  a l l  t h e  p r e r o g a t i v e s  a n d  p o w e r s  o f  g o v e r n m e n t  a r e  

l o d g e d  a b s o l u t e l y  i n  t h e  S o v e r e i g n .  T h e  S o v e r e i g n ’s  r e s p o n s i b l e  a d v i s e r s  h a v e  n o  

l e g a l  p o w e r s  o f  g o v e r n m e n t  w h a t e v e r  v e s t e d  i n  t h e m .  T h e y  h a v e  t h e  r i g h t  t o  a d v i s e  

t h e  S o v e r e i g n ,  a n d  i t  i s  t h e i r  d u t y  t o  o b e y ,  a n d  t o  c a r r y  i n t o  e x e c u t i v e  a c t ,  t h e  c o m 

m a n d s  o f  t h e  S o v e r e i g n ,  f o u n d e d  u p o n  s u c h  a d v i c e .  u  T h e  C o n s t i t u t i o n  A c t , ”  f o l l o w i n g  

t h e  E n g l i s h  e x e m p l a r ,  c r e a t e s  a n d  v e s t s  i n  t h e  G o v e r n o r  c e r t a i n  p o w e r s ,  b u t  n o n e  i n  

h i s  a d v i s e r s .  T h e  G o v e r n o r  i s  a p p o i n t e d  b y  t h e  S o v e r e i g n ,  a n d  h e  d e r i v e s  h i s  c o n s t i 

t u t i o n a l  p o w e r s  f r o m  “  T h e  C o n s t i t u t i o n  A c t , ”  t o  w h i c h  t h e  S o v e r e i g n  h a s  a s s e n t e d .  

H e  i s ,  t h e r e f o r e ,  p r o p e r l y  s t y l e d  a n d  r e g a r d e d  a s  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n ,  i n  

h i s  c h a r a c t e r  a s  t h e  d e p o s i t a r y  o f  h i s  s t a t u t o r y  p o w e r s .  V i c t o r i a n  M i n i s t e r s  a r e  

a p p o i n t e d  b y  t h e  G o v e r n o r .  T h e y  h a v e  n o  l e g a l  p o w e r s  o f  g o v e r n m e n t  w h a t e v e r  

v e s t e d  i n  t h e m  b y  u T h e  C o n s t i t u t i o n  A c t . ”  T h e y  h a v e  t h e  r i g h t  t o  e x e r c i s e  t h e  

f u n c t i o n  o f  a d v i s i n g  t h e  G o v e r n o r ,  a s  t h e  r e p r e s e n t a t i v e  o f  t h e  S o v e r e i g n ,  i n  t h e  e x e r c i s e  

o f  h i s  s t a t u t o r y  p o w e r s ,  a n d  i t  i s  t h e i r  d u t y  t o  o b e y ,  a n d  t o  c a r r y  o u t  i n t o  e x e c u t i v e  

a c t ,  t h e  c o m m a n d s  o f  t h e  G o v e r n o r ,  f o u n d e d  u p o n  s u c h  a d v i c e .  T h e y  a r e  s t y l e d  i n  

t h e s e  p l e a d i n g s  u H e r  M a j e s t y ’s  G o v e r n m e n t ”  f o r  V i c t o r i a ,  a n d  I  t h i n k  t h e y  a r e  

p r o p e r l y  s o  s t y l e d .  T h e y  a r e  p a i d  s a l a r i e s  o u t  o f  H e r  M a j e s t y ’s  V i c t o r i a n  c i v i l  l i s t ,  

a n d ,  a l t h o u g h  t h e y  d o  n o t  t e n d e r  a d v i c e  t o ,  o r  r e c e i v e  c o m m a n d s  f r o m ,  H e r  M a j e s t y ,  

i n  p e r s o n  o r  d i r e c t l y ,  i t  i s  t h e y  a n d  t h e y  a l o n e  w h o  a d v i s e  a n d  a c t  f o r  t h e  r e p r e 

s e n t a t i v e  o f  t h e  C r o w n  i n  t h i s  D e p e n d e n c y  o f  t h e  C r o w n ,  a n d  t h e i r  e x e c u t i v e  a c t s  

w h i c h  i t  i s  w i t h i n  t h e  p o w e r s  o f  t h e  G o v e r n o r  t o  c o m m a n d  t o  b e  d o n e  m a y  p r o p e r l y  

b e  s a i d  t o  b e  c o m m a n d e d  b y  H e r  M a j e s t y  a s  b e i n g  t h e  h i g h e s t  a n d  u l t i m a t e  s o u r c e  o f  

a l l  e x e c u t i v e  a u t h o r i t y  t h r o u g h o u t  t h e  Q u e e n ’s  d o m i n i o n s .  I n  t h i s  v i e w  o f  t h e  l e g a l  

r e l a t i o n s  e x i s t i n g  b e t w e e n  t h e  S o v e r e i g n  a n d  h e r  r e p r e s e n t a t i v e  i n  V i c t o r i a  a n d  H e r  

M a j e s t y ’s  r e s p o n s i b l e  M i n i s t e r s  f o r  V i c t o r i a ,  t h e  d i f f i c u l t y  t h a t  a p p e a r e d  t o  e m b a r r a s s  

t h e  a r g u m e n t  w i l l  b e  f o u n d  t o  d i s a p p e a r .  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a  

a r e  r e s p o n s i b l e  t o  t h e  P a r l i a m e n t  o f  V i c t o r i a  f o r  t h e  a c t s  o f  t h e  r e p r e s e n t a t i v e  o f  t h e  

C r o w n  i n  V i c t o r i a .  T h e  n a t u r e  o f  t h e  a d v i c e  g i v e n  b y  t h e m  t o  t h e  r e p r e s e n t a t i v e  o f  

t h e  C r o w n  i s  t o  b e  i n f e r r e d  f r o m  t h o s e  a c t s .  T h e  a d v i c e  a c t u a l l y  g i v e n  i s  n o t  

a n n o u n c e d  e x c e p t  b y  t h e  c o m m a n d  o r  w i t h  t h e  c o n s e n t  o f  t h e  r e p r e s e n t a t i v e  o f  t h e  

C r o w n .  T h e  M i n i s t e r  i s  p r i v i l e g e d  w i t h  r e s p e c t  t o  t h e  a d v i c e  g i v e n  b y  h i m ,  a n d  h e  

c a n n o t  b e  c o m p e l l e d  i n  a  c o u r t  o f  l a w  t o  d i s c l o s e  i t .  T h e  d e f e n d a n t ’s  p l e a d e r  a p p e a r s  

t o  h a v e  e x e r c i s e d  a  w i s e  d i s c r e t i o n  i n  n o t  a l l e g i n g  t h e  a u t h o r i t y  o f  t h e  G o v e r n o r  f o r  

t h e  a c t s  o f  H e r  M a j e s t y ’s  G o v e r n m e n t .  T h a t  a u t h o r i t y  w i l l  b e  p r e s u m e d  t o  h a v e  

b e e n  g i v e n ,  a n d  t h e  a l l e g a t i o n ,  i f  i t  w e r e  m a d e ,  n e e d  n o t  b e  p r o v e d  ; B u r o n  v. D e n m a n ,  

2  E x . ,  p .  1 9 0 .  I f  t h e  a l l e g a t i o n  w e r e  m a d e  a n d  c o u l d  b e  t r a v e r s e d ,  t h e  d e f e n d a n t  

m i g h t  n o t  b e  a b l e  t o  a d d u c e  e v i d e n c e  i n  p r o o f  o f  i t .  I f  n o  a d v i c e  w a s  i n  f a c t  g i v e n  

i n  t h i s  c a s e  t o  t h e  G o v e r n o r ,  o r  i f  t h e  a c t s  d o n e  b y  t h e  V i c t o r i a n  G o v e r n m e n t  h a v e  

n o t  b e e n  i n  f a c t  a u t h o r i z e d  o r  r a t i f i e d  b y  h i m ,  H e r  M a j e s t y ’s  r e p r e s e n t a t i v e  i s  n o t  

w i t h o u t  a  c o n s t i t u t i o n a l  r e m e d y .  B u t  a n  a c t  d o n e  b y  t h e  r e s p o n s i b l e  M i n i s t e r s  f o r  

V i c t o r i a  i n  t h e  o s t e n s i b l e  d i s c h a r g e  a n d  w i t h i n  t h e  a p p a r e n t  l i m i t s  o f  t h e i r  f u n c t i o n s  

a s  M i n i s t e r s  m u s t  b e  c o n s i d e r e d  f o r  a l l  p u r p o s e s ,  s o  l o n g  a s  M i n i s t e r s  a r e  a l l o w e d  t o  

h o l d  t h e i r  o f f i c e s ,  a s  t h e  a c t  o f  t h e  C r o w n  i n  V i c t o r i a ,  a n d  i t  i s  p r o p e r l y  d e s c r i b e d  a s  

h a v i n g  b e e n  d o n e  b y  t h e  c o m m a n d  o f  H e r  M a j e s t y .
T h e  f i r s t  d e f e n c e  i s  i n  t h e  n a t u r e  o f  a  d i l a t o r y  p l e a ,  a n d  i n  e f f e c t  d e n i e s  t h e  

j u r i s d i c t i o n  o f  t h i s  C o u r t  t o  e n t e r t a i n  t h e  a c t i o n .  T h e  s e c o n d  d e f e n c e  c l a i m s   ̂ t o  

p r e s e n t  a n  a n s w e r  t o  t h e  a c t i o n  o n  t h e  m e r i t s .  T h e  f i r s t  o f  t h e s e  d e f e n c e s ,  w h i c h  

d e n i e s  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t ,  i s  f o u n d e d  u p o n  t h e  v i e w  t h a t  t h e  a c t  o f  t h e  

d e f e n d a n t ,  h a v i n g  b e e n  r a t i f i e d  a n d  a d o p t e d  b y  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  

V i c t o r i a ,  i s  a n  a c t  o f  S t a t e ,  a n d  i s  c o n s e q u e n t l y  n o t  c o g n i s a b l e  b y  t h e  m u n i c i p a l  c o u r t s  

o f  V i c t o r i a .  “  T h e  g e n e r a l  p r i n c i p l e  o f  l a w  w a s  n o t ,  a s  i n d e e d  i t  c o u l d  n o t ,  w i t h  a n y  

“  c o l o u r  o f  r e a s o n ,  b e  d i s p u t e d .  T h e  t r a n s a c t i o n s  o f  i n d e p e n d e n t  S t a t e s  b e t w e e n  e a c h  

u  o t h e r  a r e  g o v e r n e d  b y  o t h e r  l a w s  t h a n  t h o s e  w h i c h  m u n i c i p a l  c o u r t s  a d m i n i s t e r .  

“  S u c h  c o u r t s  h a v e  n e i t h e r  t h e  m e a n s  o f  d e c i d i n g  w h a t  i s  r i g h t  n o r  a n y  p o w e r  o f  

“ e n f o r c i n g  a n y  - d e c i s i o n  t h e y  m a y  m a k e . ”  ( S e c r e t a r y  o f  S t a t e  m  C o u n c i l
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f o r  I n d i a  v. K a m a c h e e  B o y e  S a h a b a ,  1 3  M o o . ,  P .  C . ,  p .  7 5 . )  T h i s  d e f e n c e  a d m i t s ’ 

t h a t  t h e  o r i g i n a l  a c t s  o f "  t h e  d e f e n d a n t  i n  r e f u s i n g  t o  a l l o w  t h e  p l a i n t i f f  t o  l a n d  

i n  V i c t o r i a ,  a n d  i n  p r e v e n t i n g  h i m  f r o m  l a n d i n g  i n  V i c t o r i a ,  w e r e  w r o n g f u l  a c t s ,  a n d  

f u r n i s h  a  c a u s e  o f  a c t i o n  o n  a  w r o n g  t o  t h e  p l a i n t i f f .  I t  a s s e r t s  t h a t  s u c h  a c t s  w e r e  

b y  t h e  r e s p o n s i b l e  M i n i s t e r  a n d  b y  H e r  M a j e s t y ’s  G o v e r n m e n t  o f  V i c t o r i a  r a t i f i e d  a n d  

a p p r o v e d  o f  a s  b e i n g  a c t s  o f  S t a t e .  T h e  a c t  o f  a d o p t i o n  m u s t  b e  t h e  a c t  o f  t h e  

S o v e r e i g n  p o w e r  o f  t h e  S t a t e  w h i c h  a d o p t s  t h e  a c t  o f  t h e  a l l e g e d  w r o n g d o e r ,  o r ,  w h i c h  

i s  t h e  s a m e  t h i n g ,  i t  m u s t  b e  t h e  a c t  o f  a  p e r s o n  a u t h o r i z e d  b y  t h e  S o v e r e i g n  p o w e r  

a s  i t s  a g e n t  o r  t r u s t e e  t o  b i n d  t h e  a d o p t i n g  S t a t e .  T h e  a c t  o f  S t a t e ,  i n  t h e  s e n s e  i n  

w h i c h  t h e  t e r m s  a r e  u s e d  i n  t h e  p r e s e n t  c a s e ,  m a y  b e  c o n s i d e r e d  t o  b e  e i t h e r  a  

c h a l l e n g e  t o  w a r  o r  a n  i n v i t a t i o n  t o  t r e a t .  T h e  w r o n g  c o m p l a i n e d  o f  m u s t ,  i f  r e p a r a 

t i o n  f o r  i t  c a n n o t  b e  o b t a i n e d  i n  a  m u n i c i p a l  c o u r t ,  b e  t h e  s u b j e c t  o f  a  c l a i m  f o r  

c o m p e n s a t i o n  o r  r e d r e s s  a g a i n s t  t h e  S o v e r e i g n  o f  t h e  S t a t e  o f  w h i c h  t h e  a l l e g e d  

w r o n g d o e r  i s  a  s u b j e c t .  T h e  S o v e r e i g n  o f  t h a t  S t a t e ,  h a v i n g  a d o p t e d  t h e  a c t ,  m u s t  

b e  p r e p a r e d  e i t h e r  t o  a l l o w  t h e  c l a i m ,  o r  t o  d i s a l l o w  i t ,  a n d ,  i f  h e  d i s a l l o w  i t ,  t o  s u p p o r t  

h i s  d i s a l l o w a n c e  b y  w a r  o r  a n y  o t h e r  m e a n s  a t  t h e  c o m m a n d  o f  t h e  h e a d  o f  a n  

i n d e p e n d e n t  S t a t e .  A  p r i v a t e  d i s p u t e  b e t w e e n  t h e  s u b j e c t s  o f  t w o  c o u n t r i e s  m a y ,  i n  

s u c h  a  c a s e ,  t h u s  l e a d  t o  w a r .  T h e  a u t h o r i t i e s  w h i c h  h a v e  b e e n  c i t e d  o n  t h i s  p o i n t  

s h o w  t h a t  n o  p o w e r  s h o r t  o f  t h a t  o f  t h e  S o v e r e i g n ,  o r  o f  t h e  a g e n t  o r  t r u s t e e  a u t h o r i z e d  

f o r  t h a t  p u r p o s e  b y  t h e  S o v e r e i g n ,  c a n  a d o p t  a n  a c t  d o n e  b y  a  s u b j e c t  o f  t h e  S o v e r e i g n  

t o  a n  a l i e n  s o  a s  t o  m a k e  t h a t  a c t  a n  a c t  o f  S t a t e  a n d  t h e r e b y  o u s t  t h e  j u r i s d i c t i o n  o f  

t h e  m u n i c i p a l  c o u r t s .  I n  B u r o n  v. D e n m a n ,  2  E x . ,  p .  1 6 7 ,  t h e  a c t s  o f  t h e  d e f e n d a n t  

i n  c o n c l u d i n g  a  t r e a t y  w i t h  t h e  K i n g  o f  t h e  G a l l i c a s ,  a n d  f i r i n g  t h e  b a r r a c o o n s  o f  t h e  

p l a i n t i f f * ,  a n d  c a r r y i n g  a w a y  t h e  p l a i n t i f f ’s  s l a v e s  w e r e  r a t i f i e d  b y  t h e  S e c r e t a r i e s  

o f  S t a t e  o f  t h e  F o r e i g n  a n d  C o l o n i a l  D e p a r t m e n t s  o f  t h e  I m p e r i a l  G o v e r n m e n t .  

I t  w a s  h e l d  t h a t  s u c h  r a t i f i c a t i o n  r e n d e r e d  t h e  d e f e n d a n t ’s  a c t s  a n  a c t  o f  S t a t e  

o r  a n  a c t  o f  t h e  Q u e e n  f o r  w h i c h  t h e  d e f e n d a n t  w a s  i r r e s p o n s i b l e .  I n  t h e  c a s e  

o f  t h e  S e c r e t a r y  o f  S t a t e  i n  C o u n c i l  o f  I n d i a  v. K a m a c h e e  B o y e  S a h a b a ,  1 3  M o o . ,  

P .  C . ,  p .  2 2 , i t  a p p e a r e d  t h a t  t h e  E a s t  I n d i a  C o m p a n y ,  w h i c h  w a s  e m p o w e r e d  u n d e r  

c e r t a i n  r e s t r i c t i o n s  t o  a c t  a s  a  S o v e r e i g n  S t a t e  i n  t r a n s a c t i o n s  w i t h  o t h e r  S o v e r e i g n  

S t a t e s  i n  I n d i a ,  h a d  b y  i t s  a g e n t  s e i z e d  t h e  p r o p e r t y  t h e  s u b j e c t  o f  t h e  s u i t .  I t  w a s  

h e l d  t h a t  t h e  s e i z u r e  w a s  a n  a c t  o f  a r b i t r a r y  p o w e r  o n  b e h a l f  o f  t h e  C r o w n  o f  G r e a t  

B r i t a i n  b y  t h e  E a s t  I n d i a  C o m p a n y ,  a s  t r u s t e e  f o r  t h e  C r o w n  o f  t h e  d o m i n i o n  a n d  

p r o p e r t y  o f  a  n e i g h b o u r i n g  S t a t e ,  a n  a c t  n o t  a f f e c t i n g  t o  j u s t i f y  i t s e l f  o n  g r o u n d s  o f  

m u n i c i p a l  l a w ; a n d  t h a t  t h e  a c t  s o  d o n e  w i t h  i t s  c o n s e q u e n c e s  w a s  a n  a c t  o f  S t a t e  

o v e r  w h i c h  t h e  S u p r e m e  C o u r t  o f  M a d r a s  h a d  n o  j u r i s d i c t i o n .  I s  t h e  a l l e g a t i o n  i n  t h e  

p r e s e n t  c a s e  t h a t  t h e  r e s p o n s i b l e  M i n i s t e r  a n d  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a  

h a v e  r a t i f i e d  a n d  a p p r o v e d  o f  t h e  a c t s  o f  t h e  d e f e n d a n t  i n  p r e v e n t i n g  t h e  p l a i n t i f f  f r o m  

l a n d i n g  i n  V i c t o r i a  e q u i v a l e n t  t o  a n  a l l e g a t i o n  t h a t  H e r  M a j e s t y  h a s  r a t i f i e d  t h o s e  a c t s  ? 

H a s  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a  t h e  p o w e r  t o  a d v i s e  t h e  C r o w n  t h r o u g h  

i t s  r e p r e s e n t a t i v e  i n  V i c t o r i a  u p o n  a  q u e s t i o n  o f  t h i s  k i n d ,  s o  a s  t o  m a k e  t h a t  a n  a c t  

o f  S t a t e  w h i c h ,  w i t h o u t  H e r  M a j e s t y ’s  s a n c t i o n  a n d  a u t h o r i t y  e x p r e s s  o r  i m p l i e d ,  w o u l d  

n o t  b e  a n  a c t  o f  S t a t e  ?  I  a m  o f  o p i n i o n  t h a t  t h e s e  q u e s t i o n s  m u s t  b e  a n s w e r e d  i n  t h e  

n e g a t i v e .  V i c t o r i a ,  l i k e  t h e  o t h e r  s e l f - g o v e r n i n g  B r i t i s h  c o l o n i e s ,  i s  a  d e p e n d e n c y  o f  

G r e a t  B r i t a i n .  I t  p o s s e s s e s  b y  S t a t u t e  l a w  v e r y  l a r g e  a n d ,  i n  m y  o p i n i o n ,  a l m o s t  

p l e n a r y  p o w e r s  o f  i n t e r n a l  s e l f - g o v e r n m e n t .  B u t  a l l  t h e  p r e r o g a t i v e s  a n d  p o w e r s  o f  

t h e  S o v e r e i g n  a r e  n o t  v e s t e d  b y  l a w  i n  t h e  Q u e e n ’s  r e p r e s e n t a t i v e  i n  V i c t o r i a .  N o r  

c a n  a l l  o f  t h e m  b e  t h e  s u b j e c t  o f  a d v i c e  t o  t h e  G o v e r n o r  b y  t h e  Q u e e n ’s  M i n i s t e r s  f o r  

V i c t o r i a .  T h e  p r e r o g a t i v e s  o f  w a r  a n d  p e a c e ,  o f  n e g o t i a t i o n  a n d  t r e a t y  t o g e t h e r  w i t h  

t h e  p o w e r  o f  e n t e r i n g  i n t o  r e l a t i o n s  o f  d i p l o m a c y  o r  t r a d e  a n d  h o l d i n g  c o m m u n i c a t i o n  

w i t h  o t h e r  i n d e p e n d e n t  S t a t e s ,  t o  s o m e  o n e  o r  a l l  o f  w h i c h  t h e  p o w e r  t o  d o  a n  a c t  

w h i c h  s h a l l  c o n s t i t u t e  a n  a c t  o f  S t a t e  a p p e a r s  t o  b e  a n n e x e d ,  h a v e  n o t  b e e n  v e s t e d  i n  

t h e  G o v e r n o r  o f  V i c t o r i a  b y  l a w  e x p r e s s  o r  i m p l i e d ,  a n d  i t  i s  n o t  s u g g e s t e d  o n  t h e s e  

p l e a d i n g s  t h a t  a l l  o r  a n y  o f  t h e s e  p r e r o g a t i v e s  a n d  p o w e r s  h a v e  b e e n  s u p e r - a d d e d  b y  

R o y a l  c o m m i s s i o n  o r  o t h e r w i s e  t o  t h o s e  c o n f e r r e d  o n  t h e  G o v e r n o r  b y  S t a t u t e  l a w ,^  s o  

a s  t o  m a k e  t h e  G o v e r n o r  o f  V i c t o r i a  t h e  t r u s t e e  o r  a g e n t  o f  t h e  C r o w n  i n  t h e  a d o p t i o n  

o f  t h e  a c t  o f  a n  i n d i v i d u a l ,  a n d  t h u s  m a k e  t h e  a c t  t h e  a c t  o f  t h e  S o v e r e i g n  o r  a n  a c t  

o f  S t a t e .  E v e n  i f  s u c h  p o w e r s  h a d  b e e n  s o  s u p e r - a d d e d  t h e y  w o u l d  b e  e x e r c i s a b l e  b y  

t h e  G o v e r n o r  o n l y  a s  a n  a g e n t  o r  t r u s t e e  o f  t h e  C r o w n ,  a n d  w o u l d  n o t  b e  t h e  s u b j e c t  

o f  r e s p o n s i b l e  a d v i c e .  T h e  M i n i s t e r s  o f  t h e  C r o w n  f o r  V i c t o r i a  h a v e  n o t  o b t a i n e d  t h e  

d i r e c t  s a n c t i o n  o f  H e r  M a j e s t y ,  a n d  t h e y  c o u l d  n o t  b y  t h e i r  o w n  a c t  i n  a  m a t t e r  o f  t h i s  

k i n d  b i n d  t h e  C r o w n .  A n  E n g l i s h  M i n i s t e r  c o u l d  d o  s o ,  b e c a u s e  h e  a c t s  f o r  t h e
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C r o w n  i n  l e s p e c t  o f  a l l  i t s  p r e r o g a t i v e s  a n d  p o w e r s .  A  M i n i s t e r  o f  t h e  C r o w n  f o r  

V i c t o r i a  c a n n o t  do^  s o ,  B e c a u s e  l i e  a c t s  f o r  t h e  C r o w n  i n  r e s p e c t  o f  s u c h  p o w e r s  o n l y  a s  

a r e  v e s t e d  b y  l a w  i n  t h e  G o v e r n o r ^  o f  w h i c h  t h e  p o w e r  t o  d o  a n  a c t  o f  S t a t e  d o e s  n o t  

a p p e a r  t o  b e  o n e .  W e  a r e  o f  o p i n i o n  f o r  t h e s e  r e a s o n s  t h a t  t h e  a c t  o f  t h e  d e f e n d a n t  

h a s  n o t  b e e n  m a d e  a n  a c t  o f  S t a t e ,  a n d  t h a t  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  t o  e n t e r t a i n  
t h e  p l a i n t i f f ’s  c l a i m  i s  n o t  o u s t e d .

T h e  s e c o n d  l i n e  o f  d e f e n c e  i s  o f  a  d i f f e r e n t  k i n d .  I t  h a s  b e e n  c o n t e n d e d  f o r  t h e  

d e f e n d a n t  t h a t  h i s  a c t  i n  p r e v e n t i n g  t h e  p l a i n t i f f  f r o m  l a n d i n g  i n  V i c t o r i a  w a s  n o t  o n l y  

a n  a c t  a u t h o r i z e d  a n d  d i r e c t e d  b y  t h e  r e s p o n s i b l e  M i n i s t e r  o f  h i s  D e p a r t m e n t  a n d  

a f t e r w a r d s  a d o p t e d  b y  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a ,  b u t  t h a t  t h e  a c t  o f  t h e  

d e f e n d a n t  w a s  a u t h o r i z e d  b y  l a w  a s  b e i n g  a n  a c t  d o n e  i n  e x e r c i s e  o f  a n  e x i s t i n g  

p o w e r  o r  p r e r o g a t i v e  _ o f  t h e  C r o w n  o f  E n g l a n d  t o  k e e p  o u t  o r  e x p e l  a l i e n s  a t  i t s  

d i s c r e t i o n ,  a n d  t h a t  t h i s  p o w e r  o r  p r e r o g a t i v e ,  o r  a  p o w e r  e q u i v a l e n t  t o  i t ,  h a d ,  s o  f a r  

a s  i t  m a y  b e  e x e r c i s e d  f o r  t h e  s a f e t y  a n d  p r o t e c t i o n  o f  t h e  p e o p l e  o f  V i c t o r i a ,  p a s s e d  

b y  l a w  t o ,  a n d  h a d  b e e n  v e s t e d  i n ,  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  f o r  V i c t o r i a .  I f  

t h i s  v i e w  b e  s u s t a i n e d ,  t h e  f a c t s  s t a t e d  r a i s e ,  n o t  a  d i l a t o r y  p l e a ,  b u t  a  p l e a  i n  b a r ,  a n d  
a r e  a  d e f e n c e  t o  t h e  a c t i o n .

T h e  p l a i n t i f f  h a s  f a i l e d ,  i n  m y  o p i n i o n ,  t o  a n s w e r  t h e  a u t h o r i t i e s  r e l i e d  o n  b y  

t h e  d e f e n d a n t  t o  s h o w  t h a t  t h e  r i g h t  t o  p r e v e n t  a l i e n s  f r o m  l a n d i n g  o n  B r i t i s h  s o i l ,  a n d  

t o  r e m o v e  t h e m  a f t e r  t h e y  h a v e  l a n d e d ,  i s  a n  e x i s t i n g  p r e r o g a t i v e  o f  t h e  S o v e r e i g n  o f  

E n g l a n d .  T h e  g r e a t  p r e p o n d e r a n c e  o f  a u t h o r i t i e s ,  b o t h  a n c i e n t  a n d  i n  r e c e n t  t i m e s ,  

i s  i n  f a v o u r  o f  t h e  d e f e n d a n t ’s  v i e w  u p o n  t h i s  q u e s t i o n .  T h e  r i g h t  i s  o n e  t h a t  a p p e a r s  

t o  b e  n e c e s s a r i l y  i n h e r e n t  i n  t h e  S o v e r e i g n  p o w e r  o f  e v e r y  c i v i l i z e d  s o c i e t y  o c c u p y i n g  

a  t e r r i t o r y  w i t h  d e f i n e d  l i m i t s .  I t  i s  a  r i g h t  n o t  u n f r e q u e n t l y  p u t  i n  f o r c e  a t  t h i s  d a y  

i n  s e v e r a l  o f  t h e  S t a t e s  o f  E u r o p e .  I t s  e x e r c i s e  m a y  b e  i r r i t a t i n g  t o  i n d i v i d u a l s  w h o  

a r e  a f f e c t e d  b y  i t ,  a n d  m a y  w e a k e n  t h e  c o m i t y  b e t w e e n  S t a t e s ,  b u t  i t  i s  n o t  d e e m e d  b y  

i n t e r n a t i o n a l  l a w  t o  b e  a  c a u s e  o f  w a r  o r  a  g r o u n d  o f  c l a i m  f o r  c o m p e n s a t i o n .  T h e  

r i g h t  a n d  t h e  d u t y  o f  g u a r d i n g  i t  a r e  r e c o g n i s e d  i n  t h e  k i n d r e d  i n s t i t u t i o n s  o f  t h e  

U n i t e d  S t a t e s  o f  A m e r i c a .

“  I f  a n y  G o v e r n m e n t  d e e m s  t h e  i n t r o d u c t i o n  o f  f o r e i g n e r s  o r  t h e i r  m e r c h a n d i s e  

“  i n j u r i o u s  t o  t h e  i n t e r e s t s  o f  t h e i r  o w n  p e o p l e ,  t h e y  a r e  a t  l i b e r t y  t o  w i t h h o l d  t h e  

“ i n d u l g e n c e .  T h e  e n t r y  o f  f o r e i g n e r s  a n d  t h e i r  e f f e c t s  i s  n o t  a n  a b s o l u t e  r i g h t ,  b u t  

“  o n l y  o n e  o f  i m p e r f e c t  o b l i g a t i o n ,  a n d  i t  i s  s u b j e c t  t o  t h e  d i s c r e t i o n  o f  t h e  G o v e r n m e n t

“  w h i c h  t o l e r a t e s  i t ............................... I  a m  o f  o p i n i o n  t h a t  e v e r y  G o v e r n m e n t  h a s  t h e  r i g h t ,

“  a n d  i s  b o u n d  i n  d u t y  t o  j u d g e  f o r  i t s e l f ,  h o w  f a r  t h e  u n l i m i t e d  p o w e r  o f  a d m i s s i o n  

“ a n d  r e s i d e n c e  o f  s t r a n g e r s  a n d  i m m i g r a n t s  m a y  b e  c o n s i s t e n t  w i t h  i t s  o w n  l o c a l  

“  i n t e r e s t s ,  i n s t i t u t i o n s ,  a n d  s a f e t y . ” — “  K e n t ’s  C o m m e n t a r i e s  o n  A m e r i c a n  L a w , ”  

v o l .  1 ,  p .  3 7 - 8 .

T h i s  r i g h t  o r  p r e r o g a t i v e  h a s  b e e n  u n d o u b t e d l y  e x e r c i s e d  b y  t h e  S o v e r e i g n  o f  

E n g l a n d ,  a n d  i t s  n o n - u s e r  i n  m o d e r n  t i m e s  i n  E n g l a n d  i s  n o  e v i d e n c e  t h a t  t h e  r i g h t  

i t s e l f  h a s  b e c o m e  e x t i n c t .  I t s  c o n t i n u e d . e x i s t e n c e  o n  t h e  o t h e r  h a n d  w i t h i n  t h e  p r e s e n t  

c e n t u r y  h a s  b e e n  a s s e r t e d  b y  s o m e  o f  t h e  m o s t  e m i n e n t  E n g l i s h  j u d g e s .  T h e  p a s s i n g  

o f  t h e  A l i e n s  A c t s  a f f o r d s  n o  a r g u m e n t  a g a i n s t  t h e  p r e r o g a t i v e .  T h e s e  A c t s  a p p e a r  

t o  h a v e  b e e n  e n a c t e d  m a i n l y  f o r  t h e  p u r p o s e  o f  i m p r o v i n g  a n d  e n l a r g i n g  t h e  m e a n s  o f  

c a r r y i n g  o u t  m o r e  e f f e c t u a l l y  t h e  p u r p o s e  o f  t h e  p r e r o g a t i v e .  A n  a r g u m e n t  a g a i n s t  t h e  

u s e  o f  t h i s  p r e r o g a t i v e  m i g h t ,  p e r h a p s ,  b e  f o u n d  i n  t h e  f a c t  t h a t  E n g l a n d  a n d  a l s o  

A m e r i c a  h a v e  i n  o u r  o w n  t i m e s ,  i n  e f f e c t ,  d e n i e d  t o  C h i n a  t h e  s a m e  r i g h t  t o  e x c l u d e  

f o r e i g n e r s  f r o m  i t s  t e r r i t o r y  w h i c h  t h e  E n g l i s h  C r o w n  a n d  t h e  A m e r i c a n  R e p u b l i c  

c l a i m  f o r  t h e m s e l v e s .  B u t  t h e  d o c t r i n e  o f  E n g l i s h  a n d  A m e r i c a n  l a w  a s  t o  t h e  e x i s 

t e n c e  o f  t h e  r i g h t  c a n n o t  b e  a f f e c t e d  b y  t h e  i n j u s t i c e  o r  i n c o n s i s t e n c y  o f  t h e  E n g l i s h  

a n d  A m e r i c a n  G o v e r n m e n t s  i n  p r a c t i c a l l y  w i t h h o l d i n g  f r o m  a n o t h e r  c o u n t r y  t h e  r e 

c o g n i t i o n  o f  a  r i g h t  w h i c h  t h e y  c l a i m e d  f o r  t h e m s e l v e s .
E x c e p t  f o r  t h e  p u r p o s e  o f  a s c e r t a i n i n g  t h e  n a t u r e  a n d  h i g h  a u t h o r i t y  o f  t h i s  p r e r o -  • 

g a t i v e ,  a n d  t h a t  i t  i s  o n e  t h a t  i s  e s s e n t i a l  t o  t h e  s e c u r i t y  a n d  w e l l - b e i n g  o f  e v e r y  h u m a n  

s o c i e t y ,  i t  i s  u n n e c e s s a r y ,  h o w e v e r ,  t o  c o n s i d e r  w h e t h e r  t h e  r i g h t  t o  e x c l u d e  a l i e n s  i s ,  

o r  i s  n o t ,  a  c o n t i n u i n g  p r e r o g a t i v e  o f  t h e  C r o w u i  o f  E n g l a n d .  T h e  q u e s t i o n  w e  h a v e  

t o  d e t e r m i n e  i n  t h e  p r e s e n t  c a s e  i s  w h e t h e r  a  p o w e r  e q u i v a l e n t  t o  t h i s  p r e r o g a t i v e  

h a s ,  o r  h a s  n o t ,  b e e n  v e s t e d  b y  l a w  i n  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  i n  V i c t o r i a ,  a n d  

c a n  b e  e x e r c i s e d  b y  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  u p o n  t h e  a d v i c e  o f  h i s  r e s p o n s i b l e  

M i n i s t e r s .  T h i s  p a r t  o f  t h e  a r g u m e n t  r a i s e s  f o r  t h e  f i r s t  t i m e  i n  t h i s  C o u r t  c o n s t i 

t u t i o n a l  q u e s t i o n s  o f  s u p r e m e  i m p o r t a n c e .  W e  a r e  c a l l e d  u p o n  f o r  t h e  p u r p o s e  o f  

a d j u d i c a t i n g  u p o n  t h e  r i g h t s  o f  t h e  p a r t i e s  i n  t h i s  c a s e  t o  a s c e r t a i n  a n d  d e t e r m i n e  w h a t



i s  t l i e  o r i g i n  a n d  s o u r c e  o f  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  s e l f - g o v e r n m e n t  " b e l o n g i n g  b y  

l a w  t o  t h e  p e o p l e  o f  V i c t o r i a ,  a n d ,  i f  s u c h  r i g h t s  e x i s t ,  w h a t  i s  t h e  e x t e n t  a n d  w h a t  a r e  

t h e  l i m i t s  a s s i g n e d  t o  t h e m  "b y  l a w .

I m p e r i a l  S t a t u t e  l a w  i s  a d m i t t e d l y  o n e  s o u r c e  o f  t h e  p u b l i c ,  a s  d i s t i n g u i s h e d  

f r o m  i n d i v i d u a l ,  r i g h t s  o f  e v e r y  d e p e n d e n c y  o f  t h e  B r i t i s h  C r o w n  p o s s e s s i n g  p o w e r s  o f  

i n t e r n a l  s e l f - g o v e r n m e n t .  I  t h i n k  i t  m u s t  b e  a d d e d  t h a t  s u c h  p u b l i c  r i g h t s  h a v e  n o  

o t h e r  s o u r c e .  O u r  a t t e n t i o n  h a s  b e e n  c a l l e d  i n  t h e  a r g u m e n t  t o  t h e  c o m m i s s i o n  a n d  

i n s t r u c t i o n s  i s s u e d  b y  t h e  C r o w n  t o  s u c c e s s i v e  G o v e r n o r s  i n  V i c t o r i a ,  a n d  i t  h a s  b e e n  

s u g g e s t e d  t h a t  t h e  a l l e g e d  d e f e c t i v e  p o w e r s  c o n f e r r e d  o n  t h e  G o v e r n o r  b y  “ T h e  C o n 

s t i t u t i o n  A c t  ”  h a v e  b e e n  s u p p l e m e n t e d  b y  a d d i t i o n a l  p o w e r s  c o n t a i n e d  i n  t h o s e  

i n s t r u m e n t s .  I n  m y  o p i n i o n ,  t h i s  s u g g e s t i o n  c a n n o t  b e  e n t e r t a i n e d  i n  a  C o u r t  o f  l a w  

w h i c h  i s  c a l l e d  u p o n  t o  d e a l  w i t h  a n d  d e t e r m i n e  a  q u e s t i o n  o f  c o n s t i t u t i o n a l  l a w .  

T h e  c o m m i s s i o n  a n d  i n s t r u c t i o n s  t o  t h e  G o v e r n o r  a r e  i s s u e d  b y  H e r  M a j e s t y  u p o n  

t h e  a d v i c e  o f  H e r  M a j e s t y ’s  I m p e r i a l  M i n i s t e r s .  T h e  p o w e r s  a n d  c o m m a n d s  c o n 

t a i n e d  i n  t h e m  a r e  a l w a y s  r e v o c a b l e  b y  t h e  S o v e r e i g n .  B e f o r e  “  T h e  C o n s t i t u t i o n  

S t a t u t e  ”  t h o s e  i n s t r u m e n t s  c o n s t i t u t e d  a l m o s t  t h e  o n l y  s o u r c e  o f  t h e  a u t h o r i t y  o f  

g o v e r n m e n t  i n  V i c t o r i a .  T h e  G o v e r n o r  w a s  t h e n  a  m e r e  a g e n t  o f  t h e  C r o w n ,  a n d  

t h e  o f f i c e r  o n  f o r e i g n  s e r v i c e  o f  t h e  D e p a r t m e n t  o f  t h e  S e c r e t a r y  o f  S t a t e  f o r  

t h e  C o l o n i e s .  A s  s u c h  a g e n t  a n d  o f f i c e r  i t  w a s  t h e  G o v e r n o r ’s  s i n g l e  d u t y  

t o  e x e r c i s e  t h e  p o w e r s  f r o m  t i m e  t o  t i m e  g i v e n  t o  h i m  b y  t h e  C r o w n  t o g e t h e r  

w i t h  t h e  f e w  p o w e r s  c o n f e r r e d  o n  h i m  b y  t h e  A c t  1 3  a n d  1 4  V i c t o r i a ,  c .  5 9 ,  

i n  c o n f o r m i t y  w i t h  a n d  s u b j e c t  t o  t h e  o r d e r s  f r o m  t i m e  t o  t i m e  c o m m u n i 

c a t e d  t o  h i m  b y  t h e  S e c r e t a r y  o f  S t a t e .  S i n c e  “  T h e  C o n s t i t u t i o n  S t a t u t e ”  t h e  

G o v e r n o r  r e t a i n s  f o r  m a n y  p u r p o s e s  t h e  s a m e  l e g a l  c h a r a c t e r  o f  a n  I m p e r i a l  a g e n t  

o r  o f f i c e r ,  a n d  i s  s u b j e c t  t o  s i m i l a r  o r d e r s .  H e  i s  p a i d  a  s a l a r y  o u t  o f  H e r  M a j e s t y ’s  

V i c t o r i a n  c i v i l  l i s t ,  a n d  h i s  s e r v i c e s  c a n  b e  l a w f u l l y  c o m m a n d e d  b y  t h e  C r o w n  i n  m a t t e r s  

a f f e c t i n g  I m p e r i a l  i n t e r e s t s .  T h e  r e l a t i o n s  d u r i n g  p e a c e  o r  i n  t i m e  o f  w a r  o f  f o r e i g n  

i n d e p e n d e n t  S t a t e s  t o  G r e a t  B r i t a i n ,  s o  f a r  a s  t h e y  m a y  b e  a f f e c t e d  b y  t h e  i n d i r e c t  

r e l a t i o n s  o f  s u c h  S t a t e s  t o  t h i s  d e p e n d e n c y  o f  G r e a t  B r i t a i n ,  t h e  t r e a t m e n t  o f  b e l l i g e r e n t  

a n d  n e u t r a l  s h i p s  i n  V i c t o r i a n  w a t e r s  i n  t i m e  o f  w a r ,  t h e  c o n t r o l  o f  H e r  M a j e s t y ’s  

m i l i t a r y  a n d  n a v a l  f o r c e s  w i t h i n  V i c t o r i a ,  t h e  r e s e r v a t i o n  o f  o r  a s s e n t  t o  B i l l s  p a s s e d  

b y  t h e "  L e g i s l a t u r e  o f  V i c t o r i a  ( a  s u b j e c t  e x p r e s s l y  e x c e p t e d  b y  “  T h e  C o n s t i t u t i o n  

S t a t u t e ”  f r o m  t h e  o p e r a t i o n  o f  V i c t o r i a n  c o n s t i t u t i o n a l  l a w ) ,  t h e s e  a n d  a  v a r i e t y ^  o f  

o t h e r  q u e s t i o n s  b y  w h i c h  I m p e r i a l  i n t e r e s t s  m a y  b e  a f f e c t e d ,  a n d  w i t h  r e g a r d  t o  w h i c h  

V i c t o r i a n  c o n s t i t u t i o n a l  l a w  d o e s  n o t  p r o h i b i t  i n t e r f e r e n c e  b y  t h e  I m p e r i a l  G o v e r n 

m e n t ,  s t i l l  f o r m  s u b j e c t s  u p o n  w h i c h  c o m m a n d s  m a y  b e  l a w f u l l y  i s s u e d  t o  t h e  G o v e r n o r  

b y  t h e  I m p e r i a l  a u t h o r i t i e s .  W i t h  r e f e r e n c e  t o  a l l  s u c h  q u e s t i o n s ,  t h e  G o v e r n o r  i s  t o  

f u l f i l  h i s  i n s t r u c t i o n s  w i t h o u t  b e i n g  c o n t r o l l e d  a n d  w i t h o u t  a  l e g a l  r i g h t  t o  b e  a s s i s t e d  

b y  t h e  a d v i c e  o f  H e r  M a j e s t y ’s  M i n i s t e r s  f o r  V i c t o r i a .  T h e  e x p e n s e s  t h a t  m a y  b e  

i n c u r r e d  b y  t h e  G o v e r n o r  i n  h i s  c h a r a c t e r  a s  a n  I m p e r i a l  a g e n t  w o u l d  i n  s t r i c t n e s s  b e  

c h a r g e a b l e  u p o n  t h e  I m p e r i a l  a n d  n o t  u p o n  t h e  V i c t o r i a n  r e v e n u e s .  A l l  s u c h  l a w f u l  

i n s t r u c t i o n s  b y  t h e  C r o w n  t o  i t s  a g e n t  a r e  o u t s i d e  t h e  s p h e r e  o f  t h e  V i c t o r i a n  C o n s t i 

t u t i o n ,  a n d  d o  n o t  f o r m  a  p a r t  o f  t h e  p u b l i c  l a w  o f  V i c t o r i a .  B y  u  T h e  C o n s t i t u t i o n  

A c t , ”  c e r t a i n  p o w e r s  a r e  g r a n t e d  t o  a n d  v e s t e d  i n  t h e  G o v e r n o r  a s  t h e  a p p o i n t e e  o r  

r e p r e s e n t a t i v e  o f  t h e  C r o w n  a n d  t h e  h e a d  o f  t h e  E x e c u t i v e  G o v e r n m e n t  i n  V i c t o r i a .  

T h e s e  p o w e r s  c o n s t i t u t e  t h e  s o l e  b a s i s  o f  c o n s t i t u t i o n a l  g o v e r n m e n t  i n  t h i s  c o l o n y ,  a n d  

i n  a l l  o t h e r  s e l f - g o v e r n i n g  d e p e n d e n c i e s  o f  G r e a t  B r i t a i n .  T h e y  a r e  n o t  c o n f e r r e d  b y  

t h e  C r o w n  a l o n e ,  b u t  b y  a n  A c t  o f  t h e  V i c t o r i a n  L e g i s l a t u r e  w h i c h  t h e  I m p e r i a l  L e g i s 

l a t u r e  a u t h o r i z e d  t h e  C r o w n  t o  a s s e n t  t o .  T h e y  c a n n o t  b e  t a k e n  a w a y  b y  t h e  S o v e r e i g n .  

T h e  e x e r c i s e  o f  t h e m  i n  a c c o r d a n c e  w i t h  “  T h e  C o n s t i t u t i o n  A c t ”  c a n n o t  l a w f u l l y  b e  

i n t e r f e r e d  w i t h  e i t h e r  b y  H e r  M a j e s t y  o r  H e r  M a j e s t y ’s  I m p e r i a l  a d v i s e r s .  T h e y  

c a n n o t  b e  r e g r a n t e d  b y  H e r  M a j e s t y  s o  a s  t o  m a k e  t h e m  d e p e n d e n t  o n  o r  r e v o c a b l e  a t  

t h e  w i l l  o f  t h e  C r o w n .  T h e  G o v e r n o r  i n  t h e  e x e r c i s e  o f  t h o s e  p o w e r s  i n  a n d  f o r  

V i c t o r i a  i s  n o t  a n  a g e n t  o f  t h e  C r o w n ,  n o r  a n  o f f i c e r  o f  t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  

C o l o n i e s .  A  n e w  a n d  a  d i s t i n c t  a u t h o r i t y  i s  c o n f e r r e d  u p o n  h i m  b y  l a w  o n  h i s  a p p o i n t 

m e n t  ; h e  i s  c r e a t e d ,  f o r  a l l  p u r p o s e s  w i t h i n  t h e  s c o p e  o f  t h e  A c t  o f  t h e  V i c t o r i a n  L e g i s 

l a t u r e ,  t h e  l o c a l  S o v e r e i g n  o f  V i c t o r i a .  T h i s  d u a l  c h a r a c t e r  o f  t h e  G o v e r n o r  i s  n o t  

r e c o g n i s e d  i n  t h e  R o y a l  C o m m i s s i o n  a n d  I n s t r u c t i o n s  w h i c h  h a v e  b e e n  b r o u g h t  b e f o r e  

u s ,  n o r  i n  t h e  L e t t e r s  P a t e n t  w h i c h  s i n c e  F e b r u a r y  2 1 s t ,  1 8 7 9 ,  h a v e  p u r p o r t e d  t o  

m a k e  p e r m a n e n t  p r o v i s i o n  f o r  t h e  o f f i c e  o f  G o v e r n o r  a n d  C o m m a n d e r - i n - C h i e f  m  

V i c t o r i a .  A l l  t h e s e  i n s t r u m e n t s  h a v e  b e e n  s t a t e d  t o  b e  t h e  s a m e  i n  s u b s t a n c e  a s  t h e  

C o m m i s s i o n  a n d  I n s t r u c t i o n s  w h i c h  w e r e  f o r m e r l y  i s s u e d  b y  t h e  C r o w n  t o  t h e



G o v e r n o r  o f  N e w  S o u t h  W a l e s ,  a n d  t o  t h e  G o v e r n o r  o f  V i c t o r i a  a f t e r  s e p a r a t i o n  

f r o m  N e w  S o u t h  W a l e s  a n d  b e f o r e  a  T h e  C o n s t i t u t i o n  A c t ”  c a m e  i n t o  o p e r a t i o n .  

T h e  p r o v i s i o n s  c o n t a i n e d  i n  t h e m  w o u l d  h e  l e g a l  a n d  m i g h t  h e  p r o p e r  i f  

t h e y  w e r e  c o m m u n i c a t e d  t o  a  G o v e r n o r  w h o  w a s  o n l y  a n  a g e n t  o f  t h e  C r o w n .  S o m e  

o f  t h o s e  p r o v i s i o n s  a r e  n o w ,  i n  m y  o p i n i o n ,  v o i d ,  a s  t h e  p o w e r s  t h e y  p u r p o r t  t o  c o n v e y  

h a v e  b e e n  a l r e a d y  e x p r e s s l y  o r  i m p l i e d l y  g r a n t e d  b y  s t a t u t e  l a w .  O t h e r s  a r e  i n  m y  

o p i n i o n  i l l e g a l ,  a s  t h e y  a r e  a d d r e s s e d  t o  t h e  G o v e r n o r  o f  a  s e l f - g o v e r n i n g  c o l o n y t  a n d  

p u r p o r t  t o  g i v e  h i m  i n s t r u c t i o n s  w i t h  r e f e r e n c e  t o  t h e  e x e r c i s e  o f  p o w e r s  w h i c h  a r e  

v e s t e d  i n  h i m  b y  s t a t u t e  l a w ,  a n d  w h i c h  i t  i s  h i s  d u t y  t o  e x e r c i s e  o n l y  i n  t h e  m o d e  

p r o v i d e d  b y  t h a t  l a w .  T h e  f o l l o w i n g  a r e  i n s t a n c e s  o c c u r r i n g  i n  t h e s e  i n s t r u m e n t s  

o f  g r a n t s  t h a t  a p p e a r  t o  b e  v o i d : — ( 1 )  T h e  p o w e r  t o  c o n s t i t u t e  a n d  a p p o i n t  j u d g e s  

a n d  o t h e r  o f f i c e r s  ( a ) .  T h i s  p o w e r  h a s  b e e n  g r a n t e d  t o  t h e  G o v e r n o r  i n  

C o u n c i l  b y  s e c t i o n  3 7  o f  “  T h e  C o n s t i t u t i o n  A c t . ”  ( 2 )  T h e  p o w e r  t o  c o n v e n e  

a n d  p r o r o g u e  P a r l i a m e n t  a n d  t o  d i s s o l v e  t h e  L e g i s l a t i v e  A s s e m b l y  (b).  T h i s  p o w e r  

h a s  b e e n  g r a n t e d  t o  t h e  G o v e r n o r  b y  s e c t i o n  2 8  o f  u  T h e  C o n s t i t u t i o n  A c t . ”  ( 3 )  T h e  

p o w e r  t o  g r a n t  a  p a r d o n  t o  a n  o f f e n d e r  f r e e  o r  c o n d i t i o n a l  (c).  T h e  p o w e r  o f  f r e e  

p a r d o n  i s  i n  m y  o p i n i o n  v e s t e d  i n  t h e  G o v e r n o r  b y  u T h e  C o n s t i t u t i o n  A c t ”  a s  a n d  b e i n g  

a  p o w e r  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  a d m i n i s t r a t i o n  o f  c r i m i n a l  l a w  i n  a  s e l f - g o v e r n i n g  

c o m m u n i t y .  T h e  a d d i t i o n a l  p o w e r  o f  c o n d i t i o n a l  p a r d o n  i s  v e s t e d  i n  t h e  G o v e r n o r  b y  

“  T h e  C r i m i n a l  L a w  a n d  P r a c t i c e  S t a t u t e  1 8 6 4 , ”  s e c t i o n s  3 1 8 ,  3 1 9 .  T h e  f o l l o w i n g  a r e  

i n s t a n c e s  o f  c o m m a n d s  a n d  a u t h o r i t i e s  i n  t h e  G o v e r n o r ’s  C o m m i s s i o n ,  I n s t r u c t i o n s ,  a n d  

L e t t e r s  P a t e n t  w h i c h  a r e  i n  m y  o p i n i o n  i l l e g a l ,  a n d  c o n t r a v e n e  t h e  e x p r e s s  o r  t h e  

i m p l i e d  p r o v i s i o n s  o f  t h e  S t a t u t e  l a w :— ( 1 )  T h e  c o m m a n d  t o  d o  a n d  e x e c u t e  a l l  t h i n g s  

t h a t  b e l o n g  t o  h i s  o f f i c e ,  a c c o r d i n g  t o  o r d e r s  a n d  i n s t r u c t i o n s  g i v e n  u n d e r  t h e  s i g n  

m a n u a l ,  o r  b y  o r d e r  i n  C o u n c i l ,  o r  b y  t h e  S e c r e t a r y  o f  S t a t e  (d).  ( 2 )  T h e  i n s t r u c t i o n

t o  c o n s u l t  t h e  E x e c u t i v e  C o u n c i l  i n  a l l  b u t  e x c e p t e d  c a s e s  (e). ( 3 )  T h e  a u t h o r i t y  t o

a c t  i n  o p p o s i t i o n  t o  t h e  a d v i c e  g i v e n  t o  t h e  G o v e r n o r  b y  t h e  m e m b e r s  o f  t h e  E x e c u t i v e  

C o u n c i l ,  i f  i n  a n y  c a s e  h e  d e e m  i t  r i g h t  t o  d o  s o ,  a n d  t o  r e p o r t  t h e r e o n  t o  t h e  

C r o w n  ( / * ) .  ( 4 )  T h e  c o m m a n d s  a n d  a u t h o r i t i e s  r e l a t i n g  t o  t h e  r e g u l a t i o n  o f

t h e  p o w e r  o f  p a r d o n  i n  c a p i t a l  c a s e s  (g).  ( 5 )  T h e  i n s t r u c t i o n s  r e l a t i n g  t o  t h e

(a) Letters Patent, dated 21st February, 1879:
“ V III. The Governor m ay constitute and appoint, in Our name and on Our behalf, all such Judges, Commissioners, 

“ Justices of the Peace, and other necessary Officers and M inisters of the Colony as m ay be law fully constituted or 
“ appointed by U s .”

(5) Letters Patent, dated 21st February, 1879 : _ ■ . ■
“ XI. The Governor m ay exercise a ll powers law fully belonging to Us in respect of the summoning, proroguing, or 

“ dissolving any L egislative body which now is or hereafter m ay be established w ithin  Our said Colony.”
(c) Letters Patent, 21st February, 1879: _

“ IX . W hen any crime has been com m itted w ithin  the Colony, or for which the offender m ay be tried therein, the  
“ Governor may, as he shall see occasion, in Our name and Our behalf, grant a pardon to any accomplice in such crime who 
“ shall give such information as shall lead to the conviction of the principal offender, or of any one of such offenders if more 
“ than one, and further may grant to every offender convicted in any Court or before any Judge or any M agistrate w ithin  
“ the Colony a pardon either free or subject to  law ful conditions, or any remission of the sentence passed on any such 
“ offender, or any respite of the execution of such sentence, for such period as the Governor thinks fit; and further may 
“ remit any fines, penalties, or forfeitures due or accrued to U s.”

(d) Letters Patent, dated 21st February, 1879: . . .
“ II. W e do hereby authorize, empower, and command Our said Governor and Commander-in-Ohief (hereinafter 

“ called the Governor) to do and execute a ll things that belong to his said office, according to the tenor of these Our Letters 
“ Patent and of such Commission as m ay be issued to him  under Our Sign Manual and Signet, and according to such  
“ Instructions as m ay from tim e to tim e be given to him under Our Sign M anual and Signet, or by Our Order in Our P rivy  
“ Council, or by U s through One of Our Principal Secretaries of State, and to such Laws as are now or shall hereafter be 
“ in force in the Colony. ”

Commission, dated 10th April, 1884: . . ,
“ II. And we do hereby authorize, empower, and command you to exercise and perform all and singular the powers 

“ and directions contained in Our L etters Paten t, bearing date at W estm inster, the twenty-first day of February, 1879, 
“ constituting the said office of Governor and Commander-in-Chief, according to such orders and instructions as Our 
“ Governor and Commander-in-Chief hath already received, or as you m ay hereafter receive from Us.

(e) Instructions, dated 21st February, 1879: . .  T ,, ^  , v -h
“ VI. In the execution of the powers and authorities granted to the Governor by Our said Letters Patent, he shall

“ in all cases consult w ith  the E xecutive Council, excepting only in cases which are of such a nature that, m  his judgm ent, 
“ Our Service would sustain m aterial prejudice by consulting the said Council thereupon, or when the ma ers °  ® ecU e. 
" - ' - too urgent to admit of their advice being given by the tim e w ithm  which

“ thereof.”
( /)  Instructions, dated 21st February, 1879: . . , n .j -r „„

“ VII. The Governor may act in the exercise of the powers and authorities granted to him by Our said 
“Patent in opposition to the advice given to him by the Members of the Executive Council, l f ^e shall m any c^e^eem it 
“ right to do so; but in any such case he shall fully report the matter to Us, by the first convenient opportunity, with the 
“ grounds and reasons of his action.”

‘ shall call upon the Judge who presided at the trial to make to him a written repor o convenientlv held of the
“ cause such report to be taken into consideration at the first meeting thereafter whic Y ,■ t produce
“ Executive Council, and he may cause the said Judge to be specially summoned to attend at such meeting, and to prod c



t e r m s  o f  a p p o i n t m e n t  o f  j u d g e s ,  j u s t i c e s ,  a n d  o t h e r  o f f i c e r s  ( A ) .  ( 6 )  T h e  c o m m a n d

n o t  i n  a n y  c a s e  t o  m a k e  i t  a  c o n d i t i o n  o f  p a r d o n  o r  r e m i s s i o n  o f  s e n t e n c e  t h a t  t h e  

o f f e n d e r  s h a l l  a b s e n t  h i m s e l f  o r  h e  r e m o v e d  f r o m  t h e  c o l o n y  (i).  T h e  p o w e r  t o  m a k e  

t h i s  a  c o n d i t i o n  o f  p a r d o n  o r  r e m i s s i o n  b e l o n g s  t o  t h e  G o v e r n o r  b y  S t a t u t e  l a w ,  

“ T h e  C r i m i n a l  L a w  a n d  P r a c t i c e  S t a t u t e  1 8 6 4 / ’ s e c t i o n  3 1 8 ,  a n d  t h e  e x e r c i s e  o f  s u c h  

p o w e r ,  i f  i t  b e  a d v i s e d  b y  H e r  M a j e s t y ’s  r e s p o n s i b l e  M i n i s t e r s  f o r  V i c t o r i a ,  c a n n o t ,  

i n  m y  o p i n i o n ,  l a w f u l l y  b e  p r o h i b i t e d  b y  H e r  M a j e s t y .  N o  c a u s e  h a s  c o n t r i b u t e d  

i n  n e a r l y  t h e  s a m e  d e g r e e  t o  t h e  g e n e r a l  i m p e r f e c t  u n d e r s t a n d i n g  a n d  t h e  l o n g  

c o n f l i c t  o f  e d u c a t e d  o p i n i o n  o n  t h e  s u b j e c t  o f  t h e  o r i g i n  a n d  s o u r c e  a n d  t h e  n a t u r e  

o f  V i c t o r i a n  c o n s t i t u t i o n a l  l a w ,  a n d  t o  t h e  i r r e g u l a r  a n d  d i s t u r b e d  e x e r c i s e  o f  t h e  

f u n c t i o n s  o f  c o n s t i t u t i o n a l  g o v e r n m e n t  i n  V i c t o r i a  a s  t h e  c o n s t a n t  a n d  s t i l l - c o n t i n u i n g  

c l a i m  o f  t h e  I m p e r i a l  G o v e r n m e n t  t o  i n t e r f e r e ,  b y  m e a n s  o f  i n s t r u c t i o n s ,  w i t h  t h e  

i n d e p e n d e n c e  o f  t h e  Q u e e n ’s  r e p r e s e n t a t i v e .  D i s h o n o u r  i s  d o n e  t o  t h e  C r o w n  w h e n  i t  

i s  a d v i s e d  t o  m a k e  g r a n t s  o f  p o w e r s  t h a t  a r e  v o i d  a n d  t o  i s s u e  i n s t r u c t i o n s  t h a t  a r e  

i l l e g a l .  G r i e v o u s  i n j u s t i c e  i s  d o n e  t o  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  w h o  c o m e s  t o  

t h e  s e a t  o f  h i s  g o v e r n m e n t  m i s i n s t r u c t e d  i n  h i s  d u t i e s  a n d  p o w e r s ,  a n d  i s  r e q u i r e d  t o  

u n d e r t a k e  o b l i g a t i o n s  w h i c h  h e  o u g h t  n o t ,  a n d  c a n n o t ,  a n d  d o e s  n o t  f u l f i l .  T h e  

e m b a r r a s s m e n t s  a n d  d i f f i c u l t i e s  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  a f f a i r s  o f  g o v e r n m e n t  t h a t  

h a v e  s p r u n g  f r o m  t h e  s a m e  c a u s e ,  a n d  t h e  u n r e g a r d e d  p r o t e s t s  o f  o n e  b r a n c h  o f  t h e  

V i c t o r i a n  L e g i s l a t u r e ,  a r e  m a t t e r s  o f  V i c t o r i a n  p u b l i c  h i s t o r y  a f f e c t i n g  t h e  w h o l e  

p e o p l e ,  o f  w h i c h  a  c o u r t  o f  l a w  m a y  t a k e  c o g n i z a n c e  ( A ) .  I t  i s  t h e  d u t y  o f  V i c t o r i a n  

s t a t e s m e n  t o  p r o t e c t  t h e  l a w  o f  t h e  C o n s t i t u t i o n  f r o m  u n l a w f u l  i n t e r f e r e n c e .  I t  i s  t h e  

d u t y  o f  a  j u d g e  o f  t h i s  C o u r t ,  i n  m y  o p i n i o n ,  w h e n  o c c a s i o n  r e q u i r e s ,  t o  d e c l a r e  t h a t  

s u c h  i n t e r f e r e n c e  i s  u n w a r r a n t e d  b y  l a w ,  a n d  t h a t  a l l  i n s t r u c t i o n s  b y  H e r  M a j e s t y  o r  

t h e  S e c r e t a r y  o f  S t a t e  t o  t h e  G o v e r n o r  o f  V i c t o r i a  n o t  a u t h o r i z e d  b y  l a w  a r e ,  e v e n  

w h e n  t h e y  a r e  n o t  e x p r e s s l y  f o r b i d d e n  b y  l a w ,  o u t s i d e  t h e  l a w  o f  t h e  C o n s t i t u t i o n ,  a n d  

c a n n o t  b e  a p p e a l e d  t o  t o  e x p l a i n ,  o r  a d d  t o ,  o r  d e t r a c t  f r o m  t h a t  l a w ,  o r  t o  r e s t r i c t  i t s  

f r e e  o p e r a t i o n .  P u t t i n g  a s i d e  a l l  s u c h  i n s t r u c t i o n s ,  a s  I  c o n c e i v e  t h a t  w e  a r e  b o u n d  

f o r  t h e  p u r p o s e  o f  t h e  p r e s e n t  i n q u i r y  t o  d o ,  w e  a r e  c o m p e l l e d  t o  t h e  c o n c l u s i o n  t h a t  

i n  “  T h e  C o n s t i t u t i o n  A c t , ”  a s  a m e n d e d  a n d  l i m i t e d  b y  “  T h e  C o n s t i t u t i o n  S t a t u t e , ”  

a n d  i n  t h a t  A c t  a l o n e ,  w e  m u s t  l o o k  f o r  t h e  l e g i s l a t i v e  g r o u n d s  o f  t h e  s e l f - g o v e r n i n g  

p o w e r s  o f  t h i s  p e o p l e .  I f  t h o s e  p o w e r s  a r e  n o t  t o  b e  f o u n d  t h e r e ,  o r  c a n n o t  b e  a s c e r 

t a i n e d  a n d  d e f i n e d  w i t h  r e a s o n a b l y  s u f f i c i e n t  c e r t a i n t y  u p o n  v i e w  o f  t h a t  A c t  a l o n e ,  

I  t h i n k  i t  m u s t  b e  c o n c e d e d  t h a t  t h e y  h a v e  n o  e x i s t e n c e .

T h a t  s o m e  p o w e r s  o f  s e l f - g o v e r n m e n t  w e r e  i n t e n d e d  t o  b e  c r e a t e d  a n d  h a v e  

b e e n  c r e a t e d  b y  “  T h e  C o n s t i t u t i o n  A c t ”  h a s  n e v e r  b e e n  q u e s t i o n e d .  T h a t  t h e s e  p o w e r s ,

“  his notes thereat. The Governor shall not pardon or reprieve any such offender unless it  shall appear to him expedient 
“ so to  do, upon receiving the advice of the said E xecutive Council thereon; but in a ll such cases he is to decide either to 
“  extend or w ithhold a pardon or reprieve, according to his own deliberate judgm ent, whether the members of the Execu
t i v e  Council concur therein or otherw ise; entering, nevertheless, on the m inutes of the said E xecutive Council, a mmute 
“ of his reasons, at length , in case he should decide any such question in  opposition to  the judgm ent of the majority of the 
“  members thereof.”

(h) Instructions, dated 21st February, 1879 : . . .
“  X III. A ll commissions granted by  the Governor to any persons to be judges, justices of the peace, or other officers 

“ shall unless otherwise provided by law  be granted during pleasure on ly .”
(i) L etters P atent, dated 21st February, 1879: .. . .

“  IX . * * * Provided always that the Governor shall in no case, except where the offence has been of a political
‘1 nature unaccom panied by any other grave crime, m ake it  a condition of any pardon or remission of sentence that the 
“ offender shall absent him self or be rem oved from th e  C olony.”

(£) A n address to the Governor of V ictoria, Sir H enry M anners-Sutton, was m oved by Sir James McCulloch, and 
adopted by the L egislative A ssem bly on June 4th, 1868, w ith  reference to  a despatch of the Duke of Buckingham, the 
Secretary of S tate  for the Colonies, to  the Governor, dated January 1st, 1868. The follow ing passage occurs in the address:— 
“ Our attention  has been directed to  an official com munication from the Secretary of S tate  for the Colonies, published by 
“  Y our E xcellen cy’s authority, in w hich the Secretary of State, on the part of H er M ajesty’s Im perial Government, sugges 
“ or directs that Your E xcellency should not recommend the vote to L ady Darling to the L egislative Assembly except on 
“ a clear understanding that the grant would be brought before another branch of the Legislature in a particular iorm. 
“ E ntertaining, as Your E xcellency is aware w e do, feelings of profound and devoted loya lty  to  H er M ajesty and of attao - 
“ m ent to the Queen’s suprem acy over th is portion of her Dom inions, w e are constrained to inform Your Excellency a 
“ w e regard th is com munication from H er M ajesty’s Im perial advisers as a violation of the constitutional rights oi 
“ L egislative A ssem bly, and as a dangerous infringem ent of the fundam ental principles of that system  of responsi 
“ governm ent w hich has been secured to the people of V ictoria by an A ct of the Im perial Parliament. W e inform ou 
“ E xcellency that no understanding upon th is subject w ill be entered into w ith  Your E xcellency by us or by ourautliori y, 
“  and that we reserve for free discussion and final settlem ent w ith in  this Chamber the question of the form of the gian 
“ L ady Darling, and of a ll our other grants to the Crown.” v ,

The follow ing resolution was passed by the L egislative A ssem bly on Decem ber 22nd, 1869. See ‘ Parhamen y 
D ebates,” vol. 9, pages 2670-1:— “ T hat the official com munication of advice, suggestions, or instructions by the becie y 
“ of S tate for the Colonies to  H er M ajesty’s representative in V ictoria on any subject whatsoever connected wi i 
“ adm inistration of the local governm ent, except the g iv in g  or the w ithhold ing of the R oyal assent to or the reseiva i 
“ B ills passed by the tw o H ouses of the V ictorian Parliam ent, is a practice not sanctioned by law, derogatory 
“ independence of the Queen’s representative, and a violation both of the principle of responsible governme:nt^an ®
“  constitutional rights of th e  people of th is colony.” I t  does not appear that any notice was taken by the Impel la 
m ent of either of these protests. The illegal claim of the Im perial G overnm ent referred to  in the address has neve 
withdraw n. The practice condem ned in the resolution rem ains unaltered.
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a p a r t  f r o m  t h e  p o w e r s  o f  l e g i s l a t i o n ,  h a v e  o p e r a t i o n  a n d  e f f e c t  b y  m e a n s  o f  t h e  

r e s p o n s i b i l i t y  t o  t h e  P a r l i a m e n t  o f  V i c t o r i a  o f  M i n i s t e r s  o r  s e r v a n t s  o f  t h e  C r o w n ,  

f o r  t h e  e x e r c i s e  o f  t h e  p o w e r s  o f  t h e  C r o w n  i n  V i c t o r i a ,  i s  a  f u r t h e r  p r o p o s i t i o n  t h a t  

h a s  n e v e r  c o m e  w i t h i n  t h e  r a n g e  o f  c o n t r o v e r s y ,  l e g a l  o r  p o l i t i c a l .  W h a t  i s  t h e  

e x t e n t  o f  t h o s e  p o w e r s ,  a n d  w h a t  a r e  t h e  l i m i t s  a s s i g n e d  t o  t h e m  b y  “ T h e  C o n s t i t u t i o n  

A c t  ?  W h a t  a r e  t h e  p o w e r s  v e s t e d  b y  u  T h e  C o n s t i t u t i o n  A c t ”  i n  t h e  r e p r e s e n t a t i v e  

o f  t h e  C r o w n  i n  V i c t o r i a  f o r  t h e  e x e r c i s e  o f  w h i c h  M i n i s t e r s  o f  t h e  C r o w n  a r e  

r e s p o n s i b l e  t o  t h e  P a r l i a m e n t  o f  V i c t o r i a ?  A r e  t h o s e  p o w e r s ,  t o g e t h e r  w i t h  t h a t  

r e s p o n s i b i l i t y ,  l i m i t e d  t o  s o m e  o n l y  o f  t h e  a c t s  o f  g o v e r n m e n t  n e c e s s a r y  f o r  t h e  

a d m i n i s t r a t i o n  o f  l a w ,  a n d  o f  t h e  d o m e s t i c  a f f a i r s  o f  t h e  p e o p l e  o f  V i c t o r i a  ?  O r  d o  

t h o s e  p o w e r s  w i t h  c o n s e q u e n t  r e s p o n s i b i l i t y  e x t e n d  t o  a l l  s u c h  n e c e s s a r y  a c t s  o f  

g o v e r n m e n t  ?  H a s  “  T h e  C o n s t i t u t i o n  A c t ”  c r e a t e d  a  p a r t i a l  s y s t e m  o f  r e s p o n s i b l e  

g o v e r n m e n t  o n l y ,  o r  h a s  i t  c r e a t e d  a  c o m p l e t e  o r g a n i c  s y s t e m  o f  r e s p o n s i b l e  g o v e r n 

m e n t  c o - e x t e n s i v e  a s  r e g a r d s  a l l  t h e  f u n c t i o n s  o f  a d m i n i s t r a t i o n  o f  a f f a i r s  b y  G o v e r n 

m e n t ,  w i t h  t h e  l a r g e  p o w e r s  o f  c o n t r o l  a n d  s u p e r v i s i o n  w h i c h  t h e  P a r l i a m e n t  o f  

V i c t o r i a  p o s s e s s e s  i n  a d d i t i o n  t o  i t s  p o w e r s  ( s e c t i o n  1 )  “ t o  m a k e  l a w s  i n  a n d  f o r  V i c 

t o r i a  i n  a l l  c a s e s  w h a t s o e v e r ” ?  W e  h a v e  n o w  t o  c o n s i d e r  w h a t  i s  t h e  t r u e  a n s w e r  

t o  g i v e  t o  t h e s e  m o m e n t o u s  q u e s t i o n s .  I  b e l i e v e  t h a t  t h a t  a n s w e r  m a y  p o s s i b l y  

d e p e n d  u p o n  t h e  e x t e n t  w h i c h  m a y  b e  p e r m i t t e d  t o  t h e  f i e l d  o f  j u d i c i a l  v i s i o n .  I f  w e  

a r e  b o u n d  t o  c o n f i n e  o u r  i n s p e c t i o n  t o  u  T h e  C o n s t i t u t i o n  A c t ”  a n d  “  T h e  C o n s t i t u t i o n  

S t a t u t e ”  a l o n e ,  t h e  a n s w e r  p o s s i b l y  m a y  b e  t h a t  t h e  L e g i s l a t u r e  h a s  c r e a t e d  

p o w e r s  a n d  r e s p o n s i b i l i t i e s  f o r  t h e i r  e x e r c i s e  i n  c e r t a i n  c a s e 's  o n l y ,  l i m i t e d  i n  n u m b e r  

a n d  s o  f a r  d i s c o n n e c t e d  w i t h  o n e  a n o t h e r  a s  t o  f u r n i s h  g r o u n d  f o r  d o u b t s  

w h e t h e r  w e  c a n  s a f e l y  c o n c l u d e  t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  t o  e s t a b l i s h  i n  V i c t o r i a  

a  g e n e r a l  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t .  B u t  w e  a r e  b o u n d ,  i n  m y  o p i n i o n ,  i n  

t r y i n g  t o  a r r i v e  a t  t h e  m e a n i n g  o f  t h e s e  A c t s ,  a n d  a t  a n  e x a c t  c o n c e p t i o n  o f  t h e i r  s c o p e  

a n d  o b j e c t s ,  t o  c o n s i d e r  t h e  h i s t o r y  a n d  e x t e r n a l  c i r c u m s t a n c e s  w h i c h  l e d  t o  t h e i r  

e n a c t m e n t ,  a n d  f o r  t h a t  p u r p o s e  t o  c o n s u l t  a n y  a u t h e n t i c  p u b l i c  o r  h i s t o r i c a l  d o c u m e n t s  

t h a t  m a y  s u g g e s t  a  k e y  t o  t h e i r  t r u e  s e n s e .  T h e  g e n e r a l  r u l e  t h a t  t h e  P a r l i a m e n t a r y  

h i s t o r y  o f  a n  e n a c t m e n t  i s  n o t  a d m i s s i b l e  t o  e x p l a i n  i t s  m e a n i n g  h a s  b e e n  n o t  u n f r e -  

q u e n t l y  d e p a r t e d  f r o m  i n  c a s e s  w h e r e  t h e  f r a m e r  o f  a  B i l l  i s  k n o w n  t o  h a v e  h a d  s p e c i a l  

q u a l i f i c a t i o n s  f o r  h i s  t a s k .  A n d  t h e r e  i s  a u t h o r i t y  f o r  b e l i e v i n g  t h a t  E n g l i s h  J u d g e s  

o f  t h e  p r e s e n t  d a y  m i g h t  i n  s u c h  a  c a s e  n o t  r e f r a i n  f r o m  c o n s u l t i n g  t h e  a u t h o r i z e d  

r e p o r t  o f  a  s p e e c h  i n  P a r l i a m e n t ,  e v e n  t h o u g h  t h e y  s h o u l d  b e  r e l u c t a n t  t o  a d m i t  i t  i f  

p r e s e n t e d  f o r  t h e i r  c o n s i d e r a t i o n  i n  a r g u m e n t  i n  C o u r t .  ( S e e  per  B r a m w e l l ,  L . J . ,  i n  

T h e  Q u e e n  v. B i s h o p  o f  O x f o r d ,  4  Q . B . D . ,  a t  p .  5 5 0 . )  I n  t h e  p r e s e n t  c a s e  I  t h i n k  t h a t ,  

w h i l e  w e  a r e  b o u n d  t o  c o n s u l t  t h e  f e w  a v a i l a b l e  p u b l i c  d o c u m e n t s ,  a n d  t o  r e g a r d  t h e  

r u l e s  a n d  p r a c t i c e  o f  t h e  I m p e r i a l  P a r l i a m e n t  s o  f a r  a s  t h e s e  h a v e  b e e n  e m b o d i e d  i n  

“  T h e  C o n s t i t u t i o n  A c t , ”  w e  a r e  n o t  f o r b i d d e n  t o  l o o k  a t  t h e  a u t h o r i z e d  a n d  a u t h e n t i c  

r e p o r t  o f  t h e  w o r d s  o f  t h e  d i s t i n g u i s h e d  a u t h o r  o f  t h e  B i l l  d u r i n g  t h e  d i s c u s s i o n  i n  t h e  

L e g i s l a t i v e  C o u n c i l  o n  t h e  s e c o n d  r e a d i n g .  A n d  i f ,  w i t h  t h e  l i g h t  t h r o w n  u p o n  i t  f r o m  

a l l  t h e s e  s o u r c e s ,  w e  c a n  r e g a r d  “  T h e  C o n s t i t u t i o n  A c t ”  f r o m  t h e  p o i n t  o f  v i e w  f r o m  

w h i c h  i t s  f r a m e r s  r e g a r d e d  i t ,  I  b e l i e v e  t h a t  w e  s h a l l  b e  l e d  t o  t h e  c o n c l u s i o n  t h a t  i t  

w a s  t h e  i n t e n t i o n  o f  t h e  L e g i s l a t i v e  C o u n c i l  t o  p r o v i d e  a  c o m p l e t e  s y s t e m  o f  r e s p o n s i b l e  

g o v e r n m e n t  i n  a n d  f o r  V i c t o r i a ,  a n d  t h a t  t h a t  i n t e n t i o n  w a s  c a r r i e d  i n t o  f u l l  l e g i s l a t i v e  

e f f e c t  w i t h  t h e  k n o w l e d g e  a n d  a p p r o v a l  a n d  a t  t h e  i n s t a n c e  o f  t h e  I m p e r i a l  G o v e r n m e n t  

b y  “  T h e  C o n s t i t u t i o n  S t a t u t e ”  p a s s e d  b y  t h e  I m p e r i a l  P a r l i a m e n t .
T h e  f o r m  o f  b o t h  “  T h e  C o n s t i t u t i o n  S t a t u t e  ”  a n d  “  T h e  C o n s t i t u t i o n  A c t  ”  

a n d  t h e  t i t l e  a n d  p r e a m b l e  a n d  t h e  s u b s e q u e n t  p r o v i s i o n s  o f  “  T h e  C o n s t i t u t i o n  A c t , ”  

p r e s e n t  o n  t h e i r  f a c e  p e c u l i a r i t i e s  w h i c h  r e q u i r e  e x p l a n a t i o n .  W i t h o u t  s o m e  e x p l a 

n a t i o n ,  I  b e l i e v e  t h a t  t h e  r e a l  a n d  f u l l  m e a n i n g  a n d  t h e  t r u e  i n t e n t i o n  o f  t h e  L e g i s l a 

t i v e  C o u n c i l  i n  p a s s i n g  “  T h e  C o n s t i t u t i o n  A c t  ”  c a n n o t  b e  s u r e l y  a s c e r t a i n e d  o r  

c o n f i d e n t l y  d e t e r m i n e d .  T h e  m e a n s  o f  s a t i s f a c t o r y  e x p l a n a t i o n  a r e  g r e a t l y  d e f i c i e n t .  

T h e  m e a s u r e  w a s  o n e  t h a t  w a s  t o  h a v e  a  s u p r e m e  a n d  e n d u r i n g  i n f l u e n c e  u p o n  t h e  

w h o l e  f u t u r e  o f  V i c t o r i a .  T o  a d o p t  t h e  w o r d s  u s e d  b y  M r .  R o b e r t  L o w e ,  a  c o m p e t e n t  

o b s e r v e r ,  i n  t h e  H o u s e  o f  C o m m o n s ,  i t  w a s  a  B i l l  “  u p o n  w h i c h  w o u l d  u l t i m a t e l y  

“  d e p e n d  t h e  d e s t i n i e s  o f  t h e  n o b l e s t  d e p e n d e n c y  o f  t h e  B r i t i s h  C r o w n  B u t  t h e  

o b s c u r e  a n d  a p p a r e n t l y  d i s j o i n t e d  c l a u s e s  o f  t h e  B i l l  i t s e l f ,  p r e g n a n t  t h o u g h  t h e y  

a p p e a r  t o  b e  w i t h  d e e p  b u t  s u p p r e s s e d  m e a n i n g ,  a r e  a l m o s t  t h e  o n l y  a u t h o r i t a t i v e  

s o u r c e  f r o m  w h i c h  a  p a r t ,  a n d  a  p a r t  o n l y ,  o f  t h e  g e n e r a l  d e s i g n  o f  t h e  f r a m e r s  o f  t h i s ,  

t h e  n a t i o n a l  c h a r t e r  o f  V i c t o r i a ,  c a n  b e  a s c e r t a i n e d .  “  Incuriosi suorum, h e e d l e s s  o f  

t h e i r  o w n  l a b o r s , ”  i s  a  d e s c r i p t i v e  t e r m  t h a t  m u s t  b e  a p p l i e d ,  n o t  i n  t h e  o r i g i n a l
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r e p r o a c h f u l  s e n s e ,  b u t  i n  o n e  f u l l  o f  r e g r e t ,  t o  t h e  p i o n e e r s  o f  V i c t o r i a n  l e g i s l a t i o n .  

T h e y  w e r e  s o  f u l l y  e n g a g e d  i n  t h e  g r e a t  w o r k  o f  l a y i n g  t h e  f o u n d a t i o n s  o f  l a w  f o r  a  

n a t i o n  t h a t  h a d  b e e n  s u d d e n l y  c a l l e d  i n t o  e x i s t e n c e ,  t h a t  t h e y  s e e m  t o  h a v e  b e e n  

u n a w a r e  o f  t h e  f a r - r e a c h i n g  c o n s e q u e n c e s  o f  t h e i r  c h i e f  a c t  o f  l e g i s l a t i o n ,  a n d  t o  h a v e  

m a d e  n o  e f f o r t  t o  c o m m e m o r a t e  i t  o r  t o  c o m m e n d  t h e i r  w o r k  b y  a n y  e n d u r i n g  r e c o r d  

t o  t h e  u n d e r s t a n d i n g  o f  t h e  p e o p l e  o f  V i c t o r i a  i n  t h e  f u t u r e .  T h e  c o m m u n i t y  a t  t h e  

t i m e  w a s  a p a t h e t i c ,  a n d  a l m o s t  w h o l l y  u n i n f o r m e d  o n  a l l  p o l i t i c a l  s u b j e c t s .  I n  t h i s  

p l a c e  a n d  b y  t h e  m e m b e r s  o f  t h e  p r o f e s s i o n  o f  t h e  l a w  i t  i s  n o t ,  a n d  I  h o p e  i t  n e v e r  

w i l l  b e  f o r g o t t e n ,  t h a t  t h e  f o r e m o s t  longo intervallo o f  t h e  p i o n e e r s  o f  V i c t o r i a n  

l e g i s l a t i o n ,  f o r e m o s t  i n  c a p a c i t y ,  i n  p u b l i c  s p i r i t ,  a n d  i n  u n s e l f i s h  d e v o t i o n  t o  

e x a c t i n g  d u t i e s  a n d  t o  u n r e m i t t i n g  a n d  s t u p e n d o u s  l a b o u r s ,  w a s  h e  w h o  

a f t e r w a r d s  a s  C h i e f  J u s t i c e  o f  t h i s  C o u r t  a d m i n i s t e r e d  f o r  t w e n t y - n i n e  y e a r s  t h e  

g e n e r a l  b o d y  o f  V i c t o r i a n  l a w s ,  m o s t  o f  w h i c h  h e  h a d  h i m s e l f  d e s i g n e d ,  p r e p a r e d ,  

a n d  c a r r i e d  i n t o  l e g i s l a t i v e  e f f e c t .  T h e  f a c t  t h a t  M r .  S t a w e l l  d r a f t e d  t h e  C o n s t i t u t i o n  

B i l l  a n d  c a r r i e d  i t  t h r o u g h  t h e  L e g i s l a t i v e  C o u n c i l  i s  a  f a c t  o f  w h i c h  I  f e e l  t h a t  I  a m  

a t  l i b e r t y  t o  t a k e  c o g n i z a n c e ,  a n d  i t  i s  a  f a c t  w h i c h  i m p o s e s  o n  m e  a n d  o n  e v e r y  J u d g e  

w h o  m a y  w i t h  m e  a l l o w  h i m s e l f  t o  n o t i c e  i t  a  s p e c i a l  d u t y  t o  s e e k  d i l i g e n t l y  u n t i l  w e  

f i n d  t h a t  o f  w h i c h  t h e  n a m e  o f  i t s  a u t h o r  g u a r a n t e e s  t h e  e x i s t e n c e ,  n a m e l y ,  a  r a t i o n a l  

a n d  c o n s i s t e n t  m e a n i n g  a n d  p u r p o s e  i n  t h e  w h o l e  a n d  i n  a l l  p a r t s  o f  t h e  m e a s u r e .  T h e  

t i t l e  o f  u T h e  C o n s t i t u t i o n  A c t ”  i s  a m b i g u o u s .  T h e  “  c o n s t i t u t i o n ”  p r o p o s e d  t o  b e  

e s t a b l i s h e d  m a y  m e a n  a  c o n s t i t u t i o n  o f  t h e  H o u s e s  o f  L e g i s l a t u r e ,  o r  a  c o n s t i t u t i o n  o f  

a  s y s t e m  o f  g o v e r n m e n t ,  o r  i t  m a y  i n c l u d e  b o t h  t h o s e  m e a n i n g s .  T h e  p r e a m b l e  a l s o  

i s  o b s c u r e .  I t  r e c i t e s  i n  t e r m s  f r o m  1 3  a n d  1 4  V i e t . ,  c .  5 9 ,  s e c .  3 2 ,  t h e  a u t h o r i t y  

w h i c h  g a v e  t h e  L e g i s l a t i v e  C o u n c i l  j u r i s d i c t i o n  t o  p a s s  t h e  A c t .  I t  t h e n  p r o c e e d s  t o  

r e c i t e  t h a t  i t  i s  e x p e d i e n t  t o  e s t a b l i s h  s e p a r a t e  L e g i s l a t i v e  H o u s e s ,  u  a n d  t o  v e s t  i n  

u  t h e m  a s  w e l l  t h e  p o w e r s  a n d  f u n c t i o n s  o f  t h e  L e g i s l a t i v e  C o u n c i l  n o w  s u b s i s t i n g ”  

( s o  m u c h  h a d  b e e n  a u t h o r i z e d  b y  t h e  r e c i t e d  A c t )  u  a s  t h e  o t h e r  a n d  a d d i t i o n a l  p o w e r s  

u  a n d  f u n c t i o n s  h e r e i n a f t e r  m e n t i o n e d . ”  T h e  d i s t r i c t  o f  P o r t  P h i l l i p  w a s  s e p a r a t e d  

f r o m  N e w  S o u t h  W a l e s ,  a n d  w a s  e r e c t e d  i n t o  a  s e p a r a t e  C o l o n y  b y  t h e  r e c i t e d  A c t  

1 3  a n d  1 4  V i e t . ,  c .  5 9 ,  w h i c h  w a s  p a s s e d  o n  A u g u s t  5 t h ,  1 8 5 0 .  T h e  p o w e r s  a n d  

f u n c t i o n s  o f  t h e  L e g i s l a t i v e  C o u n c i l  c r e a t e d  f o r  V i c t o r i a  b y  t h a t  A c t ,  a n d  o f  t h e  

L e g i s l a t i v e  C o u n c i l s  a u t h o r i z e d  b y  t h e  A c t  t o  b e  c r e a t e d  i n  V a n  D i e m e n ’s  L a n d ,  S o u t h  

A u s t r a l i a ,  a n d  W e s t e r n  A u s t r a l i a ,  e x t e n d e d  t o  t h e  m a k i n g  o f  l a w s  f o r  t h e  p e a c e ,  

w e l f a r e ,  a n d  g o o d - g o v e r n m e n t  o f  t h o s e  C o l o n i e s  r e s p e c t i v e l y .  T h e y  d i d  n o t  e x t e n d  

t o  a l l o w  o f  i n t e r f e r e n c e  b y  t h e  L e g i s l a t i v e  C o u n c i l  i n  a n y  m a n n e r  w i t h  t h e  s a l e  o r  

o t h e r  a p p r o p r i a t i o n  o f  l a n d s  b e l o n g i n g  t o  t h e  C r o w n ,  o r  o f  t h e  r e v e n u e  t h e n c e  a r i s i n g  

( s e c t i o n  1 4 ) .  B y  t h i s  A c t ,  l a r g e  p o w e r s  o f  s e l f - g o v e r n m e n t ,  r e s t r i c t e d ,  h o w e v e r ,  b y  

l i m i t s  p l a c e d  o n  t h e  l e g i s l a t i v e  a n d  a p p r o p r i a t i n g  f u n c t i o n s  o f  t h e  L e g i s l a t i v e  C o u n c i l ,  

w e r e  c o n f e r r e d  o n  a l l  t h o s e  C o l o n i e s .  T h e  A c t  i t s e l f  s u g g e s t e d ,  b y  t h e  r e c i t e d  s e c t i o n  

3 2 ,  a n  e n l a r g e m e n t  o f  t h o s e  p o w e r s  f o r  a l l  t h e  A u s t r a l i a n  C o l o n i e s ,  i n c l u d i n g  N e w  

S o u t h  W a l e s .  T h e  A c t  w a s  r e g a r d e d  b y  t h e  I m p e r i a l  G o v e r n m e n t  a s  o n l y  t h e  

f o u n d a t i o n  u  u p o n  w h i c h  m i g h t  g r a d u a l l y  b e  r a i s e d  a  s y s t e m  o f  g o v e r n m e n t  f o u n d e d  

“  o n  t h e  s a m e  p r i n c i p l e s  a s  t h o s e  u n d e r  w h i c h  t h e  B r i t i s h  E m p i r e  h a d  r i s e n  t o  g r e a t n e s s  

u a n d  p o w e r . ”  ( / )  A c c o r d i n g l y ,  c o m m u n i c a t i o n s  w e r e  s o o n  o p e n e d  b e t w e e n  t h e  

I m p e r i a l  G o v e r n m e n t  a n d  t h e  G o v e r n m e n t  o f  N e w  S o u t h  W a l e s  r e s p e c t i n g  t h e  t e r m s  

u p o n  w h i c h  l a r g e r  p o w e r s  o f  s e l f - g o v e r n m e n t  s h o u l d  b e  c o n c e d e d  t o  t h a t  a n d  t o  t h e  

o t h e r  A u s t r a l i a n  C o l o n i e s .  T h e  p r i n c i p a l  t e r m  c l a i m e d  b y  N e w  S o u t h  W a l e s  w a s  

a s s e n t e d  t o  b y  o n e  S e c r e t a r y  o f  S t a t e  f o r  t h e  C o l o n i e s ,  a n d  w a s  u  c o r d i a l l y  a d o p t e d ”  

b y  a n o t h e r  S e c r e t a r y  o f  S t a t e ,  t h e  s u c c e s s o r  i n  o f f i c e  o f  t h e  f i r s t .  I t  w a s ,   ̂t h a f i  m  

r e t u r n  f o r  a  c i v i l  l i s t  t o  b e  g r a n t e d  b y  t h e  c o l o n y  t o  H e r  M a j e s t y ,  t h e  a d m i n i s t r a t i o n  

o f  t h e  w a s t e  l a n d s  o f  t h e  C r o w n  a n d  t h e  e n t i r e  m a n a g e m e n t  o f  a l l  i t s  r e v e n u e s  s h o u l d  

b e  s u r r e n d e r e d  t o  t h e  C o l o n i a l  L e g i s l a t u r e ,  (m) u T h e  s a m e  c o n c e s s i o n  o n  t h e  s a m e  

“  t e r m s  ”  w a s  o f f e r e d  b y  t h e  I m p e r i a l  G o v e r n m e n t  t o  V i c t o r i a  44 w i t h  n o  h e s i t a t i o n .  

(n.) T h e  o f f e r  w a s  r e a d i l y  a c c e p t e d  b y  V i c t o r i a ,  a n d  “  t h e  a d d i t i o n a l  p o w e r s  a n d  

44 f u n c t i o n s  ”  t h u s  a g r e e d  u p o n  w e r e  p r o p o s e d  t o  b e  e n a c t e d  b y  t w o  c l a u s e s  i n  t h e  C o n 

s t i t u t i o n  B i l l  c o r r e s p o n d i n g  w i t h  s e c t i o n s  5 4  a n d  5 5  o f  “  T h e  C o n s t i t u t i o n  A c t . ”  B y  t h e  

f i r s t  o f  t h e s e  c l a u s e s  i t  w a s  p r o v i d e d  t h a t  i t  s h o u l d  b e  l a w f u l  f o r  t h e  L e g i s l a t u r e  

o f  V i c t o r i a  t o  m a k e  l a w s  f o r  r e g u l a t i n g  t h e  s a l e ,  l e t t i n g ,  d i s p o s a l ,  a n d  o c c u p a t i o n  o f

(l) See despatch of Earl G rey to  Sir Charles F itzR oy, dated A ugust 30th, 1850.
(m) See despatch of Sir John P ackington to Sir Charles F itzR oy, dated December 15th, 1852; and despatch of the 

Duke of N ew castle  to Sir Charles F itzR oy, dated January 18th, 1853.
(n) See despatch of Sir John Packington to  Lieutenant-G overnor LaTrobe, dated Decem ber 15th, 18o2.
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t h e  w a s t e  l a n d s  o f  t h e  C r o w n  w i t h i n  t h e  C o l o n y ,  a n d  o f  a l l  m i n e s  a n d  m i n e r a l s  

t  l e r e m .  y  e  s e c o n d  c l a u s e  i t  w a s  p r o v i d e d  t h a t  a l l  t h e  c o n s o l i d a t e d  r e v e n u e  a r i s i n g  

f r o m  t a x e s  d u t i e s  r a t e s ,  a n d  i m p o s t s  l e v i e d  b y  v i r t u e  o f  a n  A c t  o f  t h e  L e g i s l a t u r e ,  a n d  

f r o m  t h e  d i s p o s a l  o f  t h e  w a s t e  l a n d s  o f  t h e  C r o w n  u n d e r  a n y  s u c h  A c t  m a d e  i n  

p u r s u a n c e  o f  t h e  a u t h o r i t y  t h e r e i n  c o n t a i n e d ,  s h o u l d  b e  s u b j e c t  t o  b e  a p p r o p r i a t e d  t o  

s u c h  s p e c i f i c  p u i p o s e s  a s  b y  a n y  A _ c t  o f  t h e  L e g i s l a t u r e  s h o u l d  b e  p r o v i d e d  i n  t h a t  

b e h a l f .  I t  w a s  b e y o n d  t h e  p o w e r  o f  t h e  L e g i s l a t i v e  C o u n c i l  t o  p a s s ,  o r  o f  t h e  Q u e e n  

t o  a s s e n t  t o ,  a  B i l l  c o n t a i n i n g  e i t h e r  o f  t h e s e  c l a u s e s .  T h i s  f a c t  w a s  k n o w n  t o  t h e  

L e g i s l a t i v e  C o u n c i l ,  a n d  t h e  B i l l  w a s  a d m i t t e d  b y  t h e  A t t o r n e y - G e n e r a l  t o  b e  o n e  

b e y o n d  i t s  p o w e r  t o  p a s s ,  ( o )  I t  w a s  n e c e s s a r y  t h a t  a n  I m p e r i a l  A c t  s h o u l d  b e  p a s s e d  

r e p e a l i n g  e x i s t i n g  l a w s  r e l a t i n g  t o  t h e  w a s t e  l a n d s  o f  t h e  C r o w n  b e f o r e  t h e  C o n s t i 

t u t i o n  B i l l  c o u l d  b e c o m e  l a w .  T h i s  w a s  d o n e ,  t h e  I m p e r i a l  G o v e r n m e n t  h a v i n g  f i r s t  

a l t e r e d  s o m e  o f  t h e  o t h e r  p r o v i s i o n s  o f  t h e  B i l l  r e l a t i n g  t o  t h e  r e s e r v a t i o n  o f  a n d  a s s e n t  

t o  B i l l s ,  b y  “  T h e  C o n s t i t u t i o n  S t a t u t e , ”  1 8  a n d  1 9  V i e t . ,  c .  5 5 ,  p a s s e d  o n  J u l y  1 6 ,  

1 8 5 5 ,  b y  w h i c h  H e r  M a j e s t y  w a s  e n a b l e d  “  t o  a s s e n t  t o  t h e  B i l l  a s  a m e n d e d  o f  t h e  

“  L e g i s l a t u r e  o f  V i c t o r i a  t o  e s t a b l i s h  a  c o n s t i t u t i o n  i n  a n d  f o r  t h e  C o l o n y  o f  V i c t o r i a . ”  

“ T h e  C o n s t i t u t i o n  A c t ”  c o n t a i n i n g  t h e s e  n e w  p o w e r s  a n d  f u n c t i o n s  g a v e  p l e n a r y  

p o w e r s  o f  s e l f - g o v e r n m e n t  b y  l e g i s l a t i o n  t o  t h e  t w o  H o u s e s  o f  t h e  V i c t o r i a n  L e g i s l a -  

l a t u r e .  T h e  i n c r e a s e d  p o w e r s  o f  t h e  L e g i s l a t u r e  u n d e r  t h e  A c t  l e d  t o  a n d  n e c e s s i t a t e d  

t h e  f a r  l a r g e r  c h a n g e  i n t r o d u c e d  b y  t h e  s a m e  A c t  i n t o  t h e  s y s t e m  o f  g o v e r n m e n t  i n  

V i c t o r i a  b y  t h e  a p p l i c a t i o n  t o  t h e  e n l a r g e d  f u n c t i o n s  o f  g o v e r n m e n t  o f  t h e  n e w  p r i n c i p l e  
o f  r e s p o n s i b i l i t y .

I t  i s  d u e  t o  t h e  f r a m e r s  o f  u  T h e  C o n s t i t u t i o n  A c t  ”  t h a t  w e  s h o u l d  

r e m e m b e r  t h e  d i f f i c u l t i e s  o f  t h e  t a s k  t h e y  u n d e r t o o k .  T h a t  t a s k  w a s  t o  p u t  i n t o  

w r i t t e n  w o r d s  t h e  u n w r i t t e n  l a w  o f  t h e  E n g l i s h  C o n s t i t u t i o n .  T h e  E n g l i s h  C o n s t i 

t u t i o n  c o n s i s t s ,  a s  r e g a r d s  s o m e  o f  i t s  f u n c t i o n s  t h a t  a r e  i n  c o n s t a n t  a n d  m o s t  

a c t i v e  o p e r a t i o n ,  o f  p r a c t i c e  e s t a b l i s h e d  b y  l o n g  u s e  a n d  p r e c e d e n t s  f o u n d e d  o n  

p r i n c i p l e s  t h a t  a r e  i n  m a n y  i n s t a n c e s  u n s e t t l e d  o r  d i s p u t e d .  O f  t h e  d i f f i c u l t y  t h a t  

m u s t  p r e s e n t  i t s e l f  t o  a  d r a f t s m a n ’s  m i n d  o n  t h e  s i d e  o f  t h e  l a w  o f  t h e  L e g i s l a t u r e  f r o m  

t h i s  c a u s e ,  t h e  t h e o r e t i c a l  d i s p u t e  s t i l l  e x i s t i n g  b e t w e e n  t h e  H o u s e  o f  C o m m o n s  a n d  

t h e  H o u s e  o f  L o r d s  a s  t o  t h e  r i g h t  o f  c o n t r o l  o f  t a x a t i o n  a n d  f i n a n c e s  i s  a  s t r i k i n g  

i l l u s t r a t i o n .  A  d i f f e r e n t  a n d  a n  a d d i t i o n a l  d i f f i c u l t y  w o u l d  p r e s e n t  i t s e l f  i n  t h e  a t t e m p t  

t o  g i v e  l e g a l  e x p r e s s i o n  t o  t h e  a c t u a l  l a w  o f  t h e  E n g l i s h  C o n s t i t u t i o n  w i t h  r e s p e c t  t o  

t h e  p r i n c i p l e s  o f  g o v e r n m e n t  i n  E n g l a n d .  T h e  E n g l i s h  C o n s t i t u t i o n  d o e s  n o t  r e c o g 

n i z e  a n  e x i s t i n g  a n d  b y  f a r  t h e  m o s t  p o w e r f u l  f a c t o r  i n  t h e  a d m i n i s t r a t i o n  b y  G o v e r n 

m e n t  o f  n a t i o n a l  a f f a i r s .  T h e  P r i v y  C o u n c i l  o f  H e r  M a j e s t y  i s  t h e  o n l y  a d v i s i n g  

b o d y  o f  t h e  C r o w n  k n o w n  t o  t h e  l a w .  T h e  P r i m e  M i n i s t e r ,  w i t h o u t  w h o s e  a u t h o r i t y  

t h e  P r i v y  C o u n c i l  c a n n o t  i n  f a c t  b e  c o n v e n e d ,  i s  n o t  a  p e r s o n  k n o w n  t o  t h e  l a w .  

T h e  C a b i n e t  o r  a c t i n g  c o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  o f  t h e  S o v e r e i g n  a n d  

t h e  r e s p o n s i b i l i t y  o f  t h a t  b o d y  t o  P a r l i a m e n t  a r e  u n r e c o g n i z e d  f a c t s .  T h e  

f r a m e r s  o f  “  T h e  C o n s t i t u t i o n  A c t  ”  m a y  h a v e  t h o u g h t  t h i s  l a t t e r  d i f f i c u l t y  

q u i t e  i n s u r m o u n t a b l e .  T h e y  a d o p t e d  t h e  c u r i o u s  a n d  v e r y  h a z a r d o u s  e x p e d i e n t  

o f  a t t e m p t i n g  t o  e n a c t  i n  a  w r i t t e n  l a w ,  b y  m e a n s  o f  a l l u s i o n s  s u g g e s t i n g  i n f e r e n c e s  

r a t h e r  t h a n  b y  e x p r e s s  e n a c t i n g  w o r d s ,  t h e  p r o v i s i o n s  n o t  o n l y  u n w r i t t e n  b u t  

u n r e c o g n i z e d  b y  E n g l i s h  l a w ,  w h i c h  r e g u l a t e  a n d  d e t e r m i n e  t h e  f o r m a t i o n  a n d  a c t i o n  

a n d  t h e  c o n d i t i o n s  o f  e x i s t e n c e  o f  g o v e r n m e n t  i n  E n g l a n d .  T h u s  w e  f i n d  i n  “ T h e  

“  C o n s t i t u t i o n  A c t ”  t h a t  m e n t i o n  i s  f r e q u e n t l y  m a d e  o f  t h e  E x e c u t i v e  C o u n c i l ,  t h o u g h  

n o t h i n g  i s  s a i d  a b o u t  i t s  c o n s t i t u t i o n .  T h e  C a b i n e t  i s  n o t  o n c e  m e n t i o n e d .  T h e  

w o r d s  “ r e s p o n s i b l e  o f f i c e s ”  o c c u r  o n c e  i n  a  s c h e d u l e  [ S c h e d u l e  D ,  p a r t  7 ] .  T h e  

w o r d s  “ r e s p o n s i b l e  o f f i c e r s ”  m i g h t  b e  d e t e c t e d  i n  t h e  m a r g i n a l  n o t e s ,  b u t  w e  a r e  

b o u n d  o n  t h e  p r e s e n t  e n q u i r y  t o  b a n d a g e  o u r  e y e s  a n d  n o t  t o  s e e  t h e m .  T h e  o b j e c t  

o f  e s t a b l i s h i n g  r e s p o n s i b l e  g o v e r n m e n t ,  w h i c h  w e  m i g h t  e x p e c t  t o  f i n d  s e t  f o r t h  i n  t h e  

p r e a m b l e ,  i s  n o t  t h e r e  o r  a n y w h e r e  s t a t e d .  T h e  n a t u r e  o f  r e s p o n s i b l e  g o v e r n m e n t  i s  

n o w h e r e  d e s c r i b e d .  T h e  e x t e n t  o f  i t s  a p p l i c a t i o n  i s  n o w h e r e  e x p r e s s l y  d e c l a r e d .  

T h a t  i t  w a s  t h e  i n t e n t i o n  o f  t h e  L e g i s l a t i v e  C o u n c i l  t o  e s t a b l i s h  b y  l a w  a  c o m p l e t e  

s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  a s  a n  e s s e n t i a l  o r g a n i c  p a r t  o f  t h e  s e l f - g o v e r n i n g  

s c h e m e  o f  t h e  V i c t o r i a n  C o n s t i t u t i o n  i s  a  f a c t  a b o u t  w h i c h  a n  h i s t o r i c  d o u b t  c a n n o t  

b e  e n t e r t a i n e d .  M r .  S t a w e l l ,  t h e  A t t o r n e y - G e n e r a l  a n d  d r a f t s m a n  o f  t h e  B i l l ,  a d d r e s s 

i n g  t h e  L e g i s l a t i v e  C o u n c i l  o n  t h e  s e c o n d  r e a d i n g  o f  t h e  B i l l ,  s a i d ,  “ I  t a k e  i t  i n  t h e  

“  p r e s e n t  c a s e  t h a t  t h e  m a i n  p r i n c i p l e s  i n v o l v e d  i n  t h i s  B i l l  a r e  s i m p l y  t h e s e  t w o

(o) See debate in the L egislative Council on the second reading of the N ew  Constitution B ill, by Geo. H . F. W ebb, 
assistant shorthand writer to the Council, page 66.



“ C h a m b e r s ,  b o t h  e l e c t i v e ,  a n d  a  r e s p o n s i b l e  g o v e r n m e n t . ”  ( p )  T h e  s y s t e m  i t s e l f  

h a s  b e e n  i n  f u l l  t h o u g h  o b s t r u c t e d  o p e r a t i o n  i n  V i c t o r i a  f o r  a l l  b u t  t h e  t h i r d  p a r t  o f  a  

c e n t u r y .  N e v e r t h e l e s s ,  w e  m u s t  n o w  g i v e  a n s w e r  t o  t h e  q u e s t i o n  d e m a n d e d  o f  u s ,  

a n d  s a y  w h e t h e r  t h a t  i n t e n t i o n  h a s  b e e n  e x p r e s s e d  i n  “  T h e  C o n s t i t u t i o n  A c t , ”  o r  

w h e t h e r  t h e  n a t i o n a l  l i f e  a n d  h i s t o r y  o f  V i c t o r i a  f r o m  t h e  f i r s t  h a s  n o t  b e e n  b a s e d  

u p o n  a n  i l l u s i o n .  I n  o r d e r  t o  a n s w e r  t h i s  q u e s t i o n ,  w e  m u s t  e x a m i n e  t h e  

t e r m s  o f  u  T h e  C o n s t i t u t i o n  A c t  ”  i t s e l f .  P o w e r s  a n d  f u n c t i o n s  o f  v a r i o u s  k i n d s  a r e  

c r e a t e d  i n  t h e  G o v e r n o r  b y  f i f t e e n  s e c t i o n s  o f  t h e  A c t .  ( S e e  s e c t i o n s  6 ,  8 ,  2 8 ,  3 2 ,  3 4 ,  3 6 ,  

3 7 ,  3 8 ,  4 8 ,  4 9 ,  5 1 ,  5 3 ,  5 7 ,  5 8 ,  a n d  5 9 . )  O n e  o f  t h e s e  p o w e r s  i s  e x p r e s s l y  v e s t e d  i n  t h e  

G o v e r n o r  a l o n e ,  n a m e l y ,  “ t h e  a p p o i n t m e n t  o f  t h e  o f f i c e r s  l i a b l e  t o  r e t i r e  f r o m  

o f f i c e  o n  p o l i t i c a l  g r o u n d s  ”  ( s e c t i o n  3 7 ) .  T h e  o f f i c e r s  h e r e  m e n t i o n e d  a r e  c l e a r l y  r e s p o n 

s i b l e  o f f i c e r s  o r  M i n i s t e r s .  T h e  m e a n s  b y  w h i c h  t h e i r  r e s p o n s i b i l i t y  t o  P a r l i a m e n t  i s  

s e c u r e d  a r e  p r o v i d e d  f o r  i n  s e c t i o n  1 8 ,  w h i c h  r e q u i r e s  t h a t  f o u r  o f  l e a s t  o f  t h e i r  n u m b e r  

s h a l l  b e  m e m b e r s  o f  t h e  C o u n c i l  o r  A s s e m b l y .  T h e  o f f i c e r s  f i l l i n g  t h e  s a m e  o f f i c e s  

a f t e r  t h e  c o m i n g  o f  t h e  A c t  i n t o  o p e r a t i o n ,  o r  w h o s e  o f f i c e s  m a y  b e  a b o l i s h e d  u n d e r  

t h e  p o w e r  g i v e n  t o  t h e  G o v e r n o r  i n  s e c t i o n  4 8 ,  a r e  d e s c r i b e d  i n  S c h e d u l e  D ,  p a r t  7 ,  a s  

“ p e r s o n s  w h o  m a y  a c c e p t  r e s p o n s i b l e  o f f i c e s  a n d  r e t i r e  o r  b e  r e l e a s e d  t h e r e f r o m  o n  

“ p o l i t i c a l  g r o u n d s . ”  T h e s e  p r o v i s i o n s  m o s t  p l a i n l y ,  i n  m y  o p i n i o n ,  t h o u g h  i n d i r e c t l y ,  

g i v e  a d e q u a t e  e x p r e s s i o n  t o  a n  i n t e n t i o n  o f  t h e  L e g i s l a t i v e  C o u n c i l  t h a t  t h e  p r i n c i p l e  

o f  r e s p o n s i b l e  g o v e r n m e n t  s h o u l d  b e  e s t a b l i s h e d  b y  l a w .  I n  c o n t r a s t  w i t h  t h i s  p o w e r  

o f  a p p o i n t m e n t  o f  r e s p o n s i b l e  o f f i c e r s  w h i c h  i s  v e s t e d  i n  t h e  G o v e r n o r  “  a l o n e , ”  a l l  

o t h e r  p o w e r s  a n d  f u n c t i o n s  a r e  v e s t e d  e i t h e r  i n  t h e  “  G o v e r n o r ”  o r  i n  t h e  “ G o v e r n o r  

“ a n d  E x e c u t i v e  C o u n c i l ”  ( s e c t i o n s  4 9 ,  5 1 ,  a n d  5 3 ) ,  o r  i n  “ t h e  G o v e r n o r  w i t h  t h e  

“ a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l ”  ( s e c t i o n  3 7 ) .  T h e  p r o v i s i o n s  i n  t h e s e  l a s t -  

m e n t i o n e d  s e c t i o n s  a p p e a r  t o  a p p l y  t o  c a s e s  w h e r e ,  i n  a d d i t i o n  t o  t h e  a d v i c e ,  a s s i s t a n c e ,  

a n d  a p p r o v a l  o f  t h e  r e s p o n s i b l e  M i n i s t e r s ,  t h e  n a t u r e  o f  t h e  p o w e r  t o  b e  e x e r c i s e d  s e e m s  

t o  r e q u i r e  t h a t  t h a t  e x e r c i s e  s h o u l d  b e  f o r m a l l y  r e c o r d e d  o r  p u b l i c l y  a n n o u n c e d .  T h e r e  

i s  n o  i n d i c a t i o n  i n  t h e  A c t  t h a t  i t  w a s  d e s i g n e d  t o  c r e a t e  a  s i n g l e  p o w e r  o r  f u n c t i o n  i n  

t h e  G o v e r n o r ,  e x c e p t  t h e  p o w e r  o f  a p p o i n t i n g  h i s  M i n i s t e r s ,  a s  a  p e r s o n a l  p o w e r  t o  b e  

e x e r c i s e d  o n  h i s  o w n  i n d i v i d u a l  j u d g m e n t  o r  d i s c r e t i o n ,  o r  o t h e r w i s e  t h a n  i n  a c c o r d a n c e  

w i t h  t h e  a d v i c e  o f  t h o s e  w h o m  h e  s e l e c t s  t o  a d v i s e  a n d  c a r r y  i n t o  a c t  a n d  o p e r a t i o n ,  

t h e  c o n s t i t u t i o n a l  e x e r c i s e  o f  t h e  p o w e r s  g i v e n  t o  h i m  b y  t h e  S t a t u t e  l a w  a s  t h e  

a p p o i n t e e  a n d  r e p r e s e n t a t i v e  o f  t h e  C r o w n .  T h e  I m p e r i a l  G o v e r n m e n t  h a s  n e v e r ,  I  

b e l i e v e ,  e v e n  i n  t h e  b o l d e s t  o f  i t s  a t t e m p t s  t o  i n t e r f e r e  i l l e g a l l y  w i t h  t h e  V i c t o r i a n  

C o n s t i t u t i o n ,  s u g g e s t e d  t h a t  t h e  G o v e r n o r  o u g h t  t o  e x e r c i s e  a n y  o f  h i s  s t a t u t o r y  

p o w e r s  w i t h o u t  r e c e i v i n g  t h e  a d v i c e  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  V i c t o r i a .  I t  

h a s  o n l y  a s s e r t e d  f o r  i t s e l f  t h e  r i g h t  t o  d i s r e g a r d  t h a t  a d v i c e ,  a n d  t o  o r d e r  t h e  G o v e r n o r ,  

a s  i t s  o f f i c e r ,  t o  a c t  i n  d e f i a n c e  o f  i t .  (q) I  t h i n k  t h a t  t h e  r u l e  o f  r e s p o n s i b i l i t y  a p p l i e s  

t o  e v e r y  o n e  ( i f  t o  a n y )  o f  t h e  p o w e r s  o f  t h e  C r o w n  c r e a t e d  b y  S t a t u t e  i n  t h e  C r o w n ’s  

r e p r e s e n t a t i v e ,  t h e  G o v e r n o r ,  a n d  t h a t  n o n e  o f  t h e m  c a n  b e  l a w f u l l y  e x e r c i s e d  e x c e p t  

t h r o u g h  a n d  b y  t h e  a d v i c e  o r  w i t h  t h e  k n o w l e d g e  a n d  a p p r o v a l  o f  t h e  r e s p o n s i b l e  

M i n i s t e r s  a p p o i n t e d  b y  t h e  G o v e r n o r .  W h a t  a r e  t h o s e  p o w e r s  ?  S o m e  o f  t h e m  a r e  

m e r e l y  f o r m a l ,  a n d  t h e i r  e x e r c i s e  a n d  t h e  a p p r o v a l  o f  M i n i s t e r s  w o u l d  o r d i n a r i l y  b e  a  

m a t t e r  o f  c o u r s e .  ( S e e  s e c t i o n s  8  a n d  3 2 . )  O t h e r s  a r e  o f  a  v e r y  d i f f e r e n t  n a t u r e .  

T h u s  t h e  a p p o i n t m e n t  t o  p u b l i c  o f f i c e s  ( s e c t i o n  3 7 ) ,  i n c l u d i n g  t h e  g e n e r a l  c o n t r o l  o f  

t h e  P u b l i c  S e r v i c e ,  i s  a  p o w e r  n o t  o n l y  o f  t h e  h i g h e s t  i m p o r t a n c e  b u t  o f  v e r y  l a r g e  

s c o p e .  A g a i n ,  t h e  p o w e r  o f  c o n v e n i n g  a n d  p r o r o g u i n g  P a r l i a m e n t  a n d  o f  d i s s o l v i n g ^  

t h e  L e g i s l a t i v e  A s s e m b l y  ( s e c t i o n  2 8 )  i s  o n e  o f  l a r g e  s i g n i f i c a n c e ,  a n d  t h e  e x e r c i s e  o f  

i t ,  u n d i s t u r b e d  b y  a n y  e x t e r n a l  i n f l u e n c e ,  b y  t h e  M i n i s t e r s  w h o m  t h e  G o v e r n o r  i s  

p l e a s e d  t o  r e t a i n  i n  t h e  s e r v i c e  o f  t h e  C r o w n  a s  h i s  a d v i s e r s  i s  a  m a t t e r  o f  m o m e n t  t o  

t h e  w h o l e  c o m m u n i t y  a s  w e l l  a s  t o  p o l i t i c a l  p a r t i e s  a n d  t h e  m o v e m e n t s  o f  o p i n i o n  i n  

P a r l i a m e n t .  S e c t i o n s  5 7  a n d  5 8  i n d i c a t e ,  i n  m y  o p i n i o n ,  m o r e  c l e a r l y  t h a n  a l l  t h e  

o t h e r s  t h e  i n t e n d e d  s c o p e  a n d  t h e  l e g a l  a n d  a c t u a l  e x t e n t  o f  t h e  p r i n c i p l e  o f  r e s p o n 

s i b l e  g o v e r n m e n t  e s t a b l i s h e d  b y  “  T h e  C o n s t i t u t i o n  A c t . ”  I t  i s  f r o m  t h e  p o w e r s  o f  

t h e  C r o w n  e x p r e s s  a n d  n e c e s s a r i l y  t o  b e  i m p l i e d  f r o m  t h e s e  s e c t i o n s  a s  w e l l  a s  f r o m  

t h e  p o w e r s  o f  c o n t r o l  o v e r  t h e  P u b l i c  S e r v i c e ,  g r a n t e d  b y  s e c t i o n  3 7 ,  t h a t  a l l  t h e  

o r d i n a r y  g e n e r a l  f u n c t i o n s  o f  r e s p o n s i b l e  g o v e r n m e n t  s p r i n g .  F r o m  t h o s e  p o w e r s  t h e  

l e g a l  e x i s t e n c e  a n d  t h e  r i g h t f u l  e x e r c i s e  o f  t h o s e  f u n c t i o n s  m a y ,  a n d ,  i n  m y  o p i n i o n ,

(p)  See debate on the second reading of the N ew  Constitution B ill, by Geo. H . F . W ebb, assistant shorthand 
writer to  the Council, pages 68 and 69.

{q) See despatch of the D uke of Buckingham  to  Sir H enry M anners-Sutton, Governor of Victoria, dated January 
1st, 1868.



m u s t  b e  i n f e r r e d .  I t  h a s  b e e n  s e e n  t h a t  t h e  L e g i s l a t u r e  o b t a i n e d  b y  t h e  A c t  n o t  

o n l y  t h e  r i g h t  t o  d i s p o s e  b y  l e g i s l a t i o n  o f  t h e  w a s t e  l a n d s  o f  t h e  C r o w n ,  b u t  a l s o  

t h e  c o n t r o l ,  f o r  t h e  u s e  a n d  b e n e f i t  o f  t h e  p e o p l e  o f  V i c t o r i a ,  b y  m e a n s  o f  a p p r o 

p r i a t i o n s  f o r  s p e c i f i c  p u r p o s e s  o f  a l l  t h e  c o n s o l i d a t e d  r e v e n u e s  d e r i v e d  f r o m  

t h a t  a n d  a l l  o t h e r  s o u r c e s .  T h i s  p o w e r  c o v e r s ,  d i r e c t l y  a n d  i n d i r e c t l y ,  t h e  w h o l e  

f i e l d  o f  P a r l i a m e n t a r y  a c t i o n  o u t s i d e  t h e  f i e l d  o f  g e n e r a l  l e g i s l a t i o n .  S e c t i o n  

5 7 ,  a d o p t i n g  a  r u l e  o f  t h e  H o u s e  o f  C o m m o n s  r e s p e c t i n g  i t s  g r a n t s  o f  m o n e y  f o r  t h e  

P u b l i c  S e r v i c e ,  g i v e s  t o  t h e  C r o w n ,  i n  t h e  p e r s o n  o f  t h e  G o v e r n o r ,  p o w e r s  e q u a l l y  

e x t e n s i v e  i n  t h e i r  f i e l d  o f  o p e r a t i o n ,  a n d  t h e o r e t i c a l l y  e v e n  g r e a t e r ,  t h a n  t h o s e  w h i c h  

e i t h e r  o r  b o t h  H o u s e s  o f  P a r l i a m e n t  c a n  c l a i m  i n  t h e o r y  o v e r  t h e  s o u r c e s  a n d  t h e  

a p p l i c a t i o n  o f  t h e  p u b l i c  r e v e n u e s .  B y  t h i s  s e c t i o n  t h e  L e g i s l a t i v e  A s s e m b l y  i s  

p r e v e n t e d  f r o m  m a k i n g  a  g r a n t  o f  t h e  s m a l l e s t  a m o u n t  t o  t h e  C r o w n ,  o r  o f  i m p o s i n g  a  

b u r d e n  o f  t h e  l i g h t e s t  t a x  o n  t h e  s u b j e c t ,  u n t i l  t h e  G o v e r n o r  b y  m e s s a g e  r e c o m m e n d s  

t h e  L e g i s l a t i v e  A s s e m b l y  t o  d o  i t .  B y  s e c t i o n  5 8  t h e  r e v e n u e  a p p r o p r i a t e d  b y  a n  

A c t  o f  t h e  L e g i s l a t u r e  i s  p r e v e n t e d  f r o m  b e i n g  i s s u e d  a n d  a p p l i e d  t o  t h e  p u r p o s e s  t o  

w h i c h  i t  h a s  b e e n  a p p r o p r i a t e d  u n t i l  a  w a r r a n t  u n d e r  t h e  h a n d  o f  t h e  G o v e r n o r  

a u t h o r i z i n g  t h e  i s s u e  h a s  b e e n  d i r e c t e d  t o  t h e  P u b l i c  T r e a s u r e r .  I n  b o t h  c a s e s ,  i n  

t h e  s e n d i n g  o f  t h e  m e s s a g e  a n d  i n  t h e  s i g n i n g  o f  t h e  w a r r a n t ,  t h e  G o v e r n o r  i s  g u i d e d  

b y  t h e  a d v i c e  o f  h i s  r e s p o n s i b l e  a d v i s e r s .  T h e s e  e x p r e s s  p o w e r s  g i v e n  t o  t h e  C r o w n  

a r e  i n  t h e o r y  o f  g r e a t  m a g n i t u d e .  T h e y  d e v o l v e  i n  t h e o r y  a n d  i n  f a c t  u p o n  t h e  

G o v e r n m e n t  p e c u l i a r  a n d  m o s t  i m p o r t a n t  f u n c t i o n s .  T h e  G o v e r n m e n t  o f  V i c t o r i a ,  

l i k e  t h e  G o v e r n m e n t  o f  E n g l a n d ,  i n  t h i s  w a y  h a s  t h e  d u t y  c a s t  u p o n  i t  o f  d e t e r m i n i n g  

b y  a n  i n i t i a l  a n d  p r o v i s i o n a l  a p p r o p r i a t i o n  t o  w h a t  p u r p o s e s  t h e  p u b l i c  r e v e n u e s  s h a l l  

b e  a p p l i e d ,  b y  w h a t  t a x e s  t h e y  s h a l l  b e  r a i s e d  o r  i n c r e a s e d ,  a n d  a t  w h a t  t i m e s  a n d  i n  

w h a t  m a n n e r ,  a f t e r  t h e y  h a v e  b e e n  a p p r o p r i a t e d  b y  a n  A c t  o f  t h e  L e g i s l a t u r e ,  t h e y  

s h a l l  b e  i s s u e d  a n d  a p p l i e d .  I n  t h e  e x e r c i s e  o f  t h e s e  f u n c t i o n s ,  t h e  G o v e r n m e n t  o f  

V i c t o r i a ,  l i k e  t h e  G o v e r n m e n t  o f  E n g l a n d ,  h a s  t o  c o n s i d e r  a n d  d e t e r m i n e  b e f o r e h a n d  

w h a t  p r o v i s i o n s  m u s t  b e  m a d e  a n d  w h a t  a c t s  m u s t  b e  d o n e  f o r  t h e  p r o p e r  a d m i n i s 

t r a t i o n  o f  l a w  a n d  t h e  p r u d e n t  c o n d u c t  o f  p u b l i c  a f f a i r s ,  a n d  g e n e r a l l y  f o r  t h e  

p e a c e ,  t h e  s e c u r i t y ,  t h e  s a f e t y ,  a n d  t h e  w e l f a r e  o f  t h e  p e o p l e .  W e  v i o l a t e  n o  r u l e  o f  

l e g a l  c o n s t r u c t i o n ,  i n  m y  o p i n i o n ,  i n  h o l d i n g  t h a t  t h e  G o v e r n m e n t  o f  V i c t o r i a  p o s s e s s e s  

b y  v i r t u e  o f  “  T h e  C o n s t i t u t i o n  A c t , ”  i n  t h e  e x e r c i s e  o f  t h i s  t h e  m o s t  p r o p e r  f u n c t i o n  

o f  a  G o v e r n m e n t  c o n s t i t u t e d  a s  o u r s  i s ,  a l l  t h e  p o w e r s  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  

p r o p e r  e x e r c i s e  o f  t h i s  f u n c t i o n .  T h e  r u l e  o f  i n t e r p r e t a t i o n  r e l i e d  o n  b y  t h e  p l a i n t i f f ,  

“  expressio unius ctlterius exclusio, ”  i s  o f  l i m i t e d  a p p l i c a t i o n .  I t  i s  n o t  t o  b e  a p p l i e d  i n  

c o n s t r u i n g  a n y  i n s t r u m e n t  w h e r e  t h e  g e n e r a l  i n t e n t i o n  o f  t h e  i n s t r u m e n t  a p p e a r s  t o  

f o r b i d  i t s  a p p l i c a t i o n .  I n  c a s e s  w h e r e  i t  i s  p r o p e r l y  a p p l i e d  i t  d o e s  n o t  o p e r a t e  t o  

e x c l u d e  p o w e r s  t h a t  m u s t  b e  r e a s o n a b l y  i m p l i e d  f r o m  t h e  v e r y  w o r d s  o f  t h e  i n s t r u m e n t  

b y  w h i c h  e x p r e s s  p o w e r s  a r c  c r e a t e d .  ( S e e  per L o r d  S e l b o u r n e  i n  B a r t o n  v. T a y l o r  

1 1  A p p .  C a s . ,  a t  p .  2 0 7 ,  a n d  P r i c e  v. G r e a t  W e s t e r n  R a i l w a y  C o m p a n y ,  1 6  M .  a n d  W .  

p .  2 4 4 . )  T h e  c o m m o n - l a w  r u l e  uQuando lex aliquid alicui concedit, concedere videtur 
et illud sine quo res ipsa esse not potest, o n  t h e  o t h e r  h a n d ,  i s  a  r u l e  w h i c h  i s  f o u n d e d  o n  

n e c e s s i t y ,  a n d  i s ,  t h e r e f o r e ,  o f  u n i v e r s a l  a p p l i c a t i o n .  I t  i s  l i m i t e d  o n l y  b y  t h e  n e c e s s i t y  

i n  w h i c h  i t  h a s  i t s  o r i g i n .  T h i s  r u l e  j u s t i f i e s  u s ,  i n  m y  o p i n i o n ,  i n  h o l d i n g  t h a t  t h e  

G o v e r n m e n t  o f  V i c t o r i a  a s  c o n s t i t u t e d  b y  u  T h e  C o n s t i t u t i o n  A c t  ”  p o s s e s s e s ,  b y  v i r t u e  

o f  t h a t  l a w ,  t h e  p o w e r  t o  d o  a n y  a c t  w h i c h  i t  w o u l d  b e  c o m p e t e n t  f o r  t h e  L e g i s l a t u r e  

o f  V i c t o r i a  t o  s a n c t i o n ,  a n d  w h i c h  o r d i n a r i l y  i s ,  o r  m a y  u n d e r  s p e c i a l  c i r c u m s t a n c e s  a t  

a n y  t i m e  b e c o m e ,  r e a s o n a b l y  n e c e s s a r y  t o  i t s  e x i s t e n c e  a s  a  b o d y  c o n s t i t u t e d  b y  l a w  o r  

t o  t h e  p r o p e r  e x e r c i s e  o f  t h e  f u n c t i o n s  w h i c h  i t  i s  i n t e n d e d  t o  e x e c u t e .  ( S e e  D o y l e  v. 
F a l c o n e r ,  L .  R .  1 ,  P . C . ,  p .  3 2 8 ;  B a r t o n  v. T a y l o r ,  1 1 A p p .  C a s . ,  p .  1 9 7 . )  T h e  q u e s t i o n  

w h e t h e r  t h e  p o w e r  t o  d o  a  p a r t i c u l a r  a c t  c o u l d  o r d i n a r i l y  b e ,  o r  m i g h t  u n d e r  s p e c i a l  

c i r c u m s t a n c e s  b e c o m e ,  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  G o v e r n m e n t  t o  p o s s e s s  a n d  

e x e r c i s e ,  w o u l d ,  I  t h i n k ,  p r e s e n t  a  q u e s t i o n  o f  l a w  t o  b e  d e t e r m i n e d  b y  t h e  C o u r t .  T h e  

q u e s t i o n  w h e t h e r  t h e  p o w e r  t o  d o  s u c h  a c t  i s  i n  f a c t  o r  h a s  b e c o m e  r e a s o n a b l y  

n e c e s s a r y  t o  e x e r c i s e  m u s t  a l w a y s  b e  d e t e r m i n e d  b y  H e r  M a j e s t y ’s  G o v e r n m e n t ,  w h o  

a r e  r e s p o n s i b l e ,  n o t  t o  t h i s  C o u r t ,  b u t  t o  P a r l i a m e n t ,  f o r  t h e  e x e r c i s e  o f  t h e  p o w e r  a s  

w e l l  a s  f o r  t h e  m o d e  i n  w h i c h  i t  h a s  b e e n  e x e r c i s e d .  ^
I  w i l l  s u m  u p  t h e  c o n c l u s i o n s  i n  w h i c h  m y  m i n d  a b i d e s  a f t e r  a  c a r e f u l  r e - e x a m i -  

n a t i o n  o f  t h e  v i t a l l y  i m p o r t a n t  q u e s t i o n s  w h i c h  h a v e  b e e n  b r o u g h t  u n d e r  o u r  n o t i c e  m  

t h e  s e c o n d  d i v i s i o n  o f  t h i s  c a s e .  A n d  I  w i l l  f i r s t  a c k n o w l e d g e  t h a t  t h e  C o u r t  i s  m u c h  

i n d e b t e d  t o  t h e  l e a r n e d  c o u n s e l  o n  b o t h  s i d e s ,  w h o  h a v e  a r g u e d  a  c a s e  f u l l  o f  d i f f i c u l t i e s  

a n d  i n v o l v e d  i n  g r e a t  o b s c u r i t y  w i t h  d i s t i n g u i s h e d  a b i l i t y ,  a n d  h a v e  g i v e n  u s  t h e  r e s u l t s



o f  t h e i r  v e r y  e x t e n s i v e  l e g a l  r e s e a r c h e s .  I  a m  o f  o p i n i o n ,  First, t h a t  “  T h e  C o n s t i t u t i o n  

A c t  ”  a s  a m e n d e d  a n d  l i m i t e d  b y  “  T h e  C o n s t i t u t i o n  S t a t u t e  ”  i s  t h e  o n l y  s o u r c e  a n d  

o r i g i n  o f  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  s e l f - g o v e r n m e n t  o f  t h e  p e o p l e  o f  V i c t o r i a .  Secondly, 

t h a t  a  c o n s t i t u t i o n  o r  c o m p l e t e  s y s t e m  o f  g o v e r n m e n t ,  a s  w e l l  a s  a  c o n s t i t u t i o n  o f  t h e  

H o u s e s  o f  L e g i s l a t u r e ,  w a s  t h e  d e s i g n  p r e s e n t  t o  t h e  m i n d s  o f  t h e  f r a m e r s  o f  u  T h e  

C o n s t i t u t i o n  A c t , ”  a n d  t h a t  t h a t  d e s i g n  h a s  f o u n d  a d e q u a t e  t h o u g h  o b s c u r e  l e g a l  e x 

p r e s s i o n  i n  t h a t  A c t .  Thirdly , t h a t  t h e  t w o  b o d i e s  c r e a t e d  b y  “ T h e  C o n s t i t u t i o n  A c t , ”

t h e  G o v e r n m e n t  a n d  t h e  P a r l i a m e n t  o f  V i c t o r i a ,  h a v e  b e e n  i n v e s t e d  w i t h  c o - o r d i n a t e  

a n d  i n t e r - r e l a t e d  h u t  d i s t i n c t  f u n c t i o n s ,  a n d  a r e  d e s i g n e d ,  011 t h e  m o d e l  o f  t h e  G o v e r n 

m e n t  a n d  t h e  P a r l i a m e n t  o f  G r e a t  B r i t a i n ,  t o  a i d  e a c h  o t h e r  i n  e s t a b l i s h i n g  a n d  m a i n 

t a i n i n g  p l e n a r y  r i g h t s  o f  s e l f - g o v e r n m e n t  i n  i n t e r n a l  a f f a i r s  f o r  t h e  p e o p l e  o f  V i c t o r i a .  

Fourthly , t h a t  t h e  E x e c u t i v e  G o v e r n m e n t  o f  V i c t o r i a ,  c o n s i s t i n g  o f  M i n i s t e r s  o f  t h e  

C r o w n ,  a r e  r e s p o n s i b l e  t o  t h e  P a r l i a m e n t  o f  V i c t o r i a  f o r  t h e  e x e r c i s e  o f  a l l  t h e  p o w e r s  

v e s t e d  b y  “ T h e  C o n s t i t u t i o n  A c t ”  i n  t h e  G o v e r n o r  a s  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  i n  

V i c t o r i a ;  a n d  t h a t  t h e y ,  a n d  t h e y  a l o n e ,  h a v e  t h e  r i g h t  t o  i n f l u e n c e ,  g u i d e ,  a n d  c o n t r o l  

h i m  i n  t h e  e x e r c i s e  o f  h i s  c o n s t i t u t i o n a l  p o w e r s  c r e a t e d  b y  “  T h e  C o n s t i t u t i o n  A c t . ”  

Fifthly , t h a t  t h e  E x e c u t i v e  G o v e r n m e n t  o f  V i c t o r i a  p o s e s s e s  a n d  e x e r c i s e s  n e c e s s a r y  f u n c 

t i o n s  u n d e r  a n d  b y  v i r t u e  o f  “  T h e  C o n s t i t u t i o n  A c t  ”  s i m i l a r  t o ,  a n d  c o - e x t e n s i v e ,  a s  

r e g a r d s  t h e  i n t e r n a l  a f f a i r s  o f  V i c t o r i a ,  w i t h  t h e  f u n c t i o n s  p o s s e s s e d  a n d  e x e r c i s e d  b y  

t h e  I m p e r i a l  G o v e r n m e n t  w i t h  r e g a r d  t o  t h e  i n t e r n a l  a f f a i r s  o f  G r e a t  B r i t a i n .  Sixthly, 

t h a t  t h e  E x e c u t i v e  G o v e r n m e n t  o f  V i c t o r i a ,  i n  t h e  e x e c u t i o n  o f  t h e  s t a t u t o r y  p o w e r s  o f  

t h e  G o v e r n o r  e x p r e s s  a n d  i m p l i e d ,  a n d  i n  t h e  e x e r c i s e  o f  i t s  o w n  f u n c t i o n s ,  h a s  a  l e g a l  

r i g h t  a n d  d u t y ,  s u b j e c t  t o  t h e  a p p r o v a l  o f  P a r l i a m e n t  a n d  s o  f a r  a s  m a y  b e  c o n s i s t e n t  

w i t h  t h e  S t a t u t e  l a w  a n d  t h e  p r o v i s i o n s  o f  t r e a t i e s  b i n d i n g  t h e  C r o w n ,  t h e  G o v e r n m e n t ,  

a n d  t h e  L e g i s l a t u r e  o f  V i c t o r i a ,  t o  d o  a l l  a c t s  a n d  t o  m a k e  a l l  p r o v i s i o n s  t h a t  c a n  b e  

n e c e s s a r y  a n d  t h a t  a r e  i n  i t s  o p i n i o n  n e c e s s a r y  o r  e x p e d i e n t  f o r  t h e  r e a s o n a b l e  a n d  

p r o p e r  a d m i n i s t r a t i o n  o f  l a w  a n d  t h e  c o n d u c t  o f  p u b l i c  a f f a i r s ,  a n d  f o r  t h e  s e c u r i t y ,  

s a f e t y ,  o r  w e l f a r e  o f  t h e  p e o p l e  o f  V i c t o r i a .
I t  n o w  o n l y  r e m a i n s  t o  c o n s i d e r  w h e t h e r  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  

V i c t o r i a  h a d  t h e  l e g a l  r i g h t  t o  r e f u s e  t o  p e r m i t  t h e  p l a i n t i f f  t o  l a n d  i n  V i c t o r i a  a n d  

t o  p r e v e n t  a n d  h i n d e r  h i m  f r o m  l a n d i n g .  I n  t h e  v i e w  I  t a k e  o f  t h e  l e g a l  a n d  c o n 

s t i t u t i o n a l  p o w e r s  a n d  f u n c t i o n s  o f  t h e  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n  i n  V i c t o r i a ,  

I  t h i n k  t h a t  t h i s  q u e s t i o n  s h o u l d  b e  a n s w e r e d  i n  t h e  a f f i r m a t i v e .  T h e  r i g h t  t o  

e x c l u d e  a l i e n s  i s  a  r i g h t  t h a t  m u s t  b e  c o n s i d e r e d  t o  b e  i n h e r e n t  i n  t h e  c o n s t i 

t u t e d  G o v e r n m e n t  o f  e v e r y  i n d e p e n d e n t  S t a t e ,  a n d  a l s o ,  I  t h i n k ,  i n  t h a t  o f  a  quasi- 
i n d e p e n d e n t  S t a t e  l i k e  V i c t o r i a .  T h e  e x e r c i s e  o f  t h i s  r i g h t  i s  n o t  f o r b i d d e n  t o  

u s  b y  a n y  r u l e  o f  i n t e r n a t i o n a l  l a w .  I f  i t  w e r e ,  i t  w o u l d  h a v e  t o  b e  a d m i t t e d  t h a t  

a n  a c t  i n  c o n t r a v e n t i o n  o f  s u c h  a  r u l e  a n d  c o n s t i t u t i n g  a  c a u s e  o f  w a r  b e t w e e n  t h e  

p a r e n t  S t a t e  o f  G r e a t  B r i t a i n  a n d  a n o t h e r  i n d e p e n d e n t  S t a t e  w o u l d  b e  a n  a c t  b e y o n d  

t h e  p o w e r s  o f  t h e  G o v e r n m e n t  o f  t h i s  o r  a n y  o t h e r  d e p e n d e n c y  o f  t h e  B r i t i s h  C r o w n .  

I t  i s  n o t  a l l e g e d  i n  t h e  p l e a d i n g s  i n  t h i s  c a s e ,  n o r  h a s  i t  b e e n  s u g g e s t e d  i n  a r g u m e n t ,  

t h a t  t h e  e x e r c i s e  o f  t h e  r i g h t  t o  e x c l u d e  C h i n e s e  a l i e n s  i s  a  v i o l a t i o n  o f  t h e  

p r o v i s i o n s  o f  a n y  o f  t h e  t r e a t i e s  e x i s t i n g  b e t w e e n  G r e a t  B r i t a i n  a n d  C h i n a .  I t  h a s  

b e e n  c o n t e n d e d ,  b u t  i n  m y  o p i n i o n  u n s u c c e s s f u l l y ,  t h a t  t h e  e x c l u s i o n  o f  t h e  p l a i n t i f f  

f r o m  V i c t o r i a  b y  t h e  a c t  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  i s  a  v i o l a t i o n  o f  a  s t a t u t o r y  

c o n t r a c t  r i g h t  o f  t h e  p l a i n t i f f  g i v e n  t o  h i m  b y  t h e  p r o v i s i o n s  o f  t h e  “ C h i n e s e  I m m i 

g r a n t s  S t a t u t e  1 8 6 5 ”  a n d  “ T h e  C h i n e s e  A c t  1 8 8 1 . ”  I  h a v e  h a d  t h e  a d v a n t a g e  o f  

r e a d i n g  t h e  j u d g m e n t  o f  m y  b r o t h e r  K e r f e r d .  I  c o n c u r  w i t h  t h e  v i e w s  h e  e n t e r t a i n s  

u p o n  t h i s  p a r t  o f  t h e  c a s e ,  a n d  I  d e s i r e ,  w i t h  h i s  p e r m i s s i o n ,  t o  a d o p t  h i s  r e a s o n s  a s  a  

p o r t i o n  o f  m y  o w n  j u d g m e n t .  I t  a p p e a r s  t o  m e  t o  b e  b e y o n d  d o u b t  t h a t  t h e  e x e r c i s e  

b y  t h e  G o v e r n m e n t  o f  V i c t o r i a  o f  t h e  r i g h t  t o  e x c l u d e  a l i e n s  i s  a n  a c t  t h a t  

m a y  b e  n e c e s s a r y  t o  b e  d o n e  i n  a  v a r i e t y  o f  p o s s i b l e  c a s e s  b y  t h e  G o v e r n m e n t  o f  

V i c t o r i a  f o r  t h e  s e c u r i t y ,  s a f e t y ,  p e a c e ,  o r  w e l f a r e  o f  t h e  p e o p l e  o f  V i c t o r i a .  T h e  

f a c t s  d i s c l o s e d  i n  t h i s  c a s e ,  a n d  t h e  f u r t h e r  f a c t  o f  t h e  p r o x i m i t y  o f  V i c t o r i a  t o  t h e  

F r e n c h  c o n v i c t  s e t t l e m e n t  o f  H e w  C a l e d o n i a ,  s u g g e s t  t h a t  i t  i s  h i g h l y  p r o b a b l e  t h a t  

i t  m a y  b e  n e c e s s a r y  i n  t h e  e x i s t i n g  c i r c u m s t a n c e s  o f  t h e  p r e s e n t  d a y  t o  e x e r c i s e  t h i s  

p o w e r  i n  V i c t o r i a  a t  a n y  m o m e n t .  T h e  p r o o f  o f  t h e  e x i s t e n c e  o f  a  l e g a l  r i g h t  t o  d o
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t o  r e v i e w  o r  t o  q u e s t i o n — d i d  i n  f a c t  f o r m  t h e  o p i n i o n  a n d  d e t e r m i n a t i o n  t h a t  i t  w a s



n e c e s s a r y  f o r  t h e  p u b l i c  p e a c e  t h a t  n o  f u r t h e r  C h i n e s e  o t h e r  t h a n  B r i t i s h  s u b j e c t s  
s h o u l d  b e  p e r m i t t e d  t o  l a n d  i n  V i c t o r i a .

M y  d e c i s i o n  i s  i n  f a v o u r  o f  t h e  d e f e n d a n t  u p o n  t h e  q u e s t i o n s  o f  l a w  r a i s e d  o n  

t h e  p l e a d i n g s ,  w h i c h  c o n s t i t u t e ,  i n  m y  o p i n i o n ,  a  g o o d  d e f e n c e  t o  t h i s  a c t i o n  o n  t h e  

m e r i t s ,  a n d  I  a m  c o n s e q u e n t l y  o f  o p i n i o n  t h a t  j u d g m e n t  i n  t h e  a c t i o n  o u g h t  t o  b e  

e n t e r e d  f o r  t h e  d e f e n d a n t  w i t h  c o s t s  t o  b e  t a x e d .  I  h a v e  t h e  m i s f o r t u n e ,  m y  s e n s e  o f  

w h i c h  I  c o u l d  n o t  a d e q u a t e l y  e x p r e s s  i n  w o r d s ,  t o  d i f f e r  i n  o p i n i o n  a s  t o  a  p a r t  o f  t h i s  

c a s e  f r o m  t h e  m a j o r i t y  o f  m y  b r o t h e r  J u d g e s .  T h e  d e c i s i o n  o f  t h e  F u l l  C o u r t  i s  i n  

f a v o u r  o f  t h e  p l a i n t i f f ,  a n d  j u d g m e n t  w i l l  a c c o r d i n g l y  b e  e n t e r e d  f o r  t h e  p l a i n t i f f ,  w i t h  

d a m a g e s ,  i f  a n y ,  t o  b e  a s s e s s e d  a n d  c o s t s  t o  b e  t a x e d  a s  p r o v i d e d  i n  t h e  O r d e r .

M R .  J U S T I C E  K E R F E R D ’S  J U D G M E N T .

M r .  J u s t i c e  K e r f e r d  s a i d — T h i s  w a s  a n  a c t i o n  b r o u g h t  b y  C h u n  T e o n g  T o y ,  a n  

a l i e n  C h i n e s e ,  a g a i n s t  A .  W .  M u s g r o v e ,  C o l l e c t o r  o f  C u s t o m s .  T h e  s t a t e m e n t  o f  

c l a i m  i s  a s  f o l l o w s

u  1 .  T h e  d e f e n d a n t  i s  a n d  w a s ,  a t  a l l  t i m e s  m a t e r i a l  t o  t h i s  a c t i o n ,  C o l l e c t o r  o f  

“  C u s t o m s  w i t h i n  t h e  m e a n i n g  o f  ‘ T h e  C h i n e s e  A c t  1 8 8 1 . ’

“  2 .  T h e  p l a i n t i f f  w a s  a n  i m m i g r a n t  a r r i v i n g  f r o m  p a r t s  b e y o n d  V i c t o r i a  w i t h i n  

“ t h e  m e a n i n g  o f  ‘ T h e  C h i n e s e  I m m i g r a n t s  S t a t u t e  1 8 6 5 ’ a n d  ‘ T h e  C h i n e s e  A c t  

“ ‘ 1 8 8 1 . ’

“  3 .  T h e  p l a i n t i f f ,  o n  o r  a b o u t  t h e  2 7 t h  d a y  o f  A p r i l ,  a r r i v e d  i n  H o b s o n ’s  B a y  

“  f r o m  p a r t s  b e y o n d  V i c t o r i a  o n  b o a r d  t h e  s h i p  Afghan , t h e  s a i d  s h i p  b e i n g  a  B r i t i s h  

“  s h i p ,  a n d  o n e  G e o r g e  R o y  w a s  t h e  m a s t e r  o f  t h e  s a i d  s h i p  w i t h i n  t h e  m e a n i n g  o f  

“  ‘ T h e  C h i n e s e  A c t  1 8 8 1 . ’

“  4 .  T h e  s a i d  m a s t e r ,  G e o r g e  R o y ,  o f f e r e d  t o  p a y ,  a n d  w a s  a l w a y s  r e a d y  a n d  

“  w i l l i n g  t o  p a y  t o  t h e  d e f e n d a n t  a s  s u c h  C o l l e c t o r  a s  a f o r e s a i d  i n  r e s p e c t  o f  t h e  

“  p l a i n t i f f  t h e  s u m  o f  £ 1 0 ,  a s  p r o v i d e d  i n  s e c t i o n  3  o f  ‘T h e  C h i n e s e  A c t  1 8 8 1 , ’ y e t  t h e  

“  d e f e n d a n t  r e f u s e d  t o  a l l o w  t h e  p l a i n t i f f  t o  l a n d  i n  V i c t o r i a ,  a n d  h i n d e r e d  a n d  p r e -  

“  v e n t e d  t h e  p l a i n t i f f  f r o m  l a n d i n g  i n  V i c t o r i a ,  a n d  a l t o g e t h e r  r e f u s e d  a n d  d e c l i n e d  t o  

“ r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0 .

“  T h e  p l a i n t i f f  c l a i m s  £ 1 , 0 0 0 . ”

T h e  d e f e n d a n t ,  i n  a n s w e r ,  p l e a d s  s e v e r a l  p l e a s ,  t h e  f o u r t h  o f  w h i c h  o n l y  i s  

m a t e r i a l  i n  t h e  c o n s i d e r a t i o n  o f  t h e s e  p r o c e e d i n g s ,  a n d  i s  a s  f o l l o w s :— “  T h e  p l a i n t i f f  

“  w a s ,  a t  t h e  t i m e  o f  t h e  c o m m i t t i n g  o f  t h e  g r i e v a n c e s  i n  t h e  s t a t e m e n t  o f  c l a i m  m e n -  

“  t i o n e d ,  a  s u b j e c t  o f  t h e  E m p e r o r  o f  C h i n a ,  a n d  o w e d  a l l e g i a n c e  t o  h i m ,  a n d  w a s  n o t  a  

“ B r i t i s h  s u b j e c t ,  a n d  t h a t  w h i l s t  t h e  s e v e r a l  A c t s  o f  P a r l i a m e n t  o f  V i c t o r i a  m e n t i o n e d  

“  a n d  r e f e r r e d  t o  i n  t h e  2 n d  p a r a g r a p h  o f  t h e  s t a t e m e n t  o f  c l a i m  w e r e  i n  f u l l  f o r c e  

“  a n d  u n r e p e a l e d ,  t h e  p l a i n t i f f  w a s  a  C h i n e s e  i m m i g r a n t  w i t h i n  t h e  m e a n i n g  o f  t h e  

“  s a i d  S t a t u t e s ,  a n d  a s  s u c h  i m m i g r a n t  h a d  a r r i v e d  i n  t h e  P o r t  o f  M e l b o u r n e  i n  a  

“ c e r t a i n  B r i t i s h  v e s s e l  c a l l e d  t h e  Afghan , o f  1 , 4 3 9  t o n s  m e a s u r e m e n t ,  w h i c h  s a i d  

“ v e s s e l  h a d  s o  a r r i v e d  i n  t h e  s a i d  p o r t  w i t h  2 6 8  C h i n e s e  i m m i g r a n t s  o n  b o a r d ,  b e i n g  

“ 2 5 4  m o r e  C h i n e s e  i m m i g r a n t s  t h a n  u n d e r  t h e  s a i d  S t a t u t e s  s u c h  v e s s e l  c o u l d  l a w f u l l y  

“  b r i n g  i n t o  t h e  s a i d  P o r t  o f  M e l b o u r n e .  A n d  t h e  d e f e n d a n t  f u r t h e r  s a y s  t h a t  h e  h a d  

“ r e c e i v e d  i n s t r u c t i o n s ,  p r e v i o u s  t o  t h e  a r r i v a l  o f  t h e  s a i d  s h i p ,  f r o m  t h e  C o m m i s s i o n e r  

“  o f  T r a d e  a n d  C u s t o m s ,  a s  b e i n g  t h e  r e s p o n s i b l e  M i n i s t e r  o f  t h e  C r o w n  f o r  t h e  C o l o n y  

“  o f  V i c t o r i a  c h a r g e d  a n d  i n s t r u c t e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w s  o f  t h e  s a i d  

“  C o l o n y  r e l a t i n g  t o  t h e  C u s t o m s  a n d  i m m i g r a t i o n ,  t h a t  t h e r e  w a s  a n  a p p r e h e n s i o n  o n  

“  t h e  p a r t  o f  H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  t h e  s a i d  c o l o n y  t h a t  a^ l a r g e  i n f l u x  

“ o f  C h i n e s e  i n t o  t h e  s a i d  C o l o n y  w a s  i m m i n e n t ,  a n d  t h a t ,  i n  t h e  o p i n i o n  o f  t h e  

“ s a i d  M i n i s t e r  a n d  o f  t h e  s a i d  G o v e r n m e n t ,  s u c h  i n f l u x  w o u l d  b e  a  d a n g e r  a n d  

“  m e n a c e  t o  t h e  s a i d  C o l o n y ,  a n d  t o  t h e  p u b l i c  p e a c e  t h e r e o f ,  a n d  t o  H e r  M a j e s t y  s  

“ s u b j e c t s  r e s i d i n g  t h e r e i n ,  a n d  w o u l d  b e  i n  a  h i g h ^  d e g r e e  d e t r i m e n t a l  t o  

“  t h e i r  i n t e r e s t s ,  a n d  t h a t ,  i n  t h e  o p i n i o n  o f  t h e  s a i d  M i n i s t e r  o f  H e r  M a j e s t y  s  

“  G o v e r n m e n t ,  i t  w a s  f o r  t h e  a d v a n t a g e  o f  t h e  s a i d  s u b j e c t s  s o  r e s i d i n g  i n  t h e  

“  s a i d  c o l o n y  t h a t  s u c h  i n f l u x  s h o u l d  b e  p r e v e n t e d ,  a n d  n o  f u r t h e r  C h i n e s e  o t h e r  

“  t h a n  s u c h  a s  a r e  B r i t i s h  s u b j e c t s  s h o u l d  b e  a l l o w e d  t o  e n t e r  t h e  s a i d  C o l o n y ,  a n d  t h a t



“  t h e  s a i d  M i n i s t e r  a n d  H e r  M a j e s t y ’s  G o v e r n m e n t  h a d  d e t e r m i n e d  t o  r e f u s e  t o  p e r m i t  

u  a n y  C h i n e s e  o t h e r  t h a n  s u c h  a s  w e r e  B r i t i s h  s u b j e c t s  t o  l a n d  o r  e n t e r  t h e  s a i d  C o l o n y ,

“  a n d  s u c h  i n s t r u c t i o n s ,  o p i n i o n s ,  a n d  d e t e r m i n a t i o n  h a d  b e e n ,  b e f o r e  t h e  c o m m i t t i n g  

“  o f  t h e  s a i d  g r i e v a n c e s  b y  t h e  s a i d  M i n i s t e r  a n d  G o v e r n m e n t ,  c o m m u n i c a t e d  t o  t h e  

“  d e f e n d a n t ,  w h e r e f o r e  t h e  d e f e n d a n t  i n  o b e d i e n c e  t o  s u c h  i n s t r u c t i o n s  a n d  d e t e r -  

u  m i n a t i o n ,  a s  s u c h  o f f i c e r  o f  H e r  M a j e s t y ’s  C u s t o m s  a s  h e r e i n b e f o r e  m e n t i o n e d ,  

u b y  c o m m a n d  o f  o u r  L a d y  t h e  Q u e e n ,  r e f u s e d  t o  p e r m i t  t h e  p l a i n t i f f  t o  l a n d  i n  t h e  

“  s a i d  C o l o n y  o f  V i c t o r i a ,  a n d  h i n d e r e d  a n d  p r e v e n t e d  h i m  f r o m  s o  l a n d i n g ,  a n d  

“  w h o l l y  d e c l i n e d  a n d  r e f u s e d  t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0  m e n t i o n e d  i n  t h e  

u 4 t h  p a r a g r a p h  o f  t h e  s t a t e m e n t  o f  c l a i m .  A n d  t h e  d e f e n d a n t  f u r t h e r  s a y s  t h a t  

“  h i s  s a i d  a c t s  i n  s o  w h o l l y  r e f u s i n g  t o  p e r m i t  t h e  s a i d  p l a i n t i f f  t o  l a n d  i n  

u V i c t o r i a ,  a n d  i n  s o  h i n d e r i n g  a n d  p r e v e n t i n g  h i m  f r o m  l a n d i n g ,  a n d  i n  r e f u s i n g  

u  t o  r e c e i v e  t h e  s a i d  s u m  o f  £ 1 0  a s  a f o r e s a i d  w e r e  b y  h i m  s u b s e q u e n t l y  r e p o r t e d  

u a n d  c o m m u n i c a t e d  t o  H e r  M a j e s t y ’s  s a i d  r e s p o n s i b l e  M i n i s t e r ,  a n d  w e r e  b y  h i m  

“  a n d  b y  H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t  r a t i f i e d  a n d  a p p r o v e d  o f  a s  b e i n g  a c t s  

“  o f  S t a t e  p o l i c y . ”  T h e  p l a i n t i f f ,  u n d e r  t h e  p r o v i s i o n s  o f  o r d e r  2 5 ,  r u l e  2 ,  o f  t h e  

“  J u d i c a t u r e  A c t , ”  o b j e c t s  t h a t  p a r a g r a p h  4  i s  n o  d e f e n c e ,  a s  e v e n  H e r  M a j e s t y ’s  s a i d  

M i n i s t e r  o r  s a i d  G o v e r n m e n t  c o u l d  n o t  l e g a l l y  p r e v e n t  t h e  p l a i n t i f f  f r o m  l a n d i n g .  T h e  

s h o r t  q u e s t i o n  w e  h a v e  t o  c o n s i d e r  i s  w h e t h e r  p a r a g r a p h  4  o f  t h e  d e f e n c e  i s  a n  a n s w e r  

t o  t h e  p l a i n t i f f ’s  c l a i m .  P a r a g r a p h  4  m a y  b e  c o n v e n i e n t l y  d i v i d e d  i n t o  t w o  p a r t s ,  e a c h  

o f  w h i c h  r a i s e s  a  s e p a r a t e  d e f e n c e — t h e  f i r s t  p a r t  d e a l i n g  w i t h  t h e  S t a t u t e  l a w  o n  o u r  

s t a t u t e  b o o k s  r e l a t i n g  t o  t h e  C h i n e s e ; a n d  t h e  s e c o n d  p a r t  i n v o l v i n g  t h e  c o n s i d e r a t i o n  

o f  t h e  c o n s t i t u t i o n a l  p o w e r s  c o n f e r r e d  u p o n  t h e  G o v e r n m e n t  o f  V i c t o r i a .  D e a l i n g  f i r s t  

w i t h  t h e  s t a t u t a b l e  p r o v i s i o n s  r e l a t i n g  t o  t h e  C h i n e s e ,  i t  w a s  a d m i t t e d  f o r  t h e  p u r p o s e s  

o f  t h e  a r g u m e n t  t h a t  t h e  m a s t e r  o f  t h e  B r i t i s h  s h i p  Afghan  b r o u g h t  2 6 8  C h i n e s e  t o  

t h e  c o l o n y ,  t h a t  t h a t  n u m b e r  w a s  i n  e x c e s s  o f  t h e  t o n n a g e  a l l o w a n c e  u n d e r  s e c t i o n  2  

o f  “ T h e  C h i n e s e  A c t  o f  1 8 8 1 , ”  H o .  7 2 3 ,  a n d  a l s o  t h a t  t h e  m a s t e r  t e n d e r e d ,  o n  b e h a l f  

o f  t h e  p l a i n t i f f ,  t o  t h e  d e f e n d a n t  a s  C o l l e c t o r  o f  C u s t o m s ,  t h e  s u m  o f  £ 1 0  f o i  e a c h  

a n d  e v e r y  o f  s u c h  2 6 8  C h i n e s e ,  a l l e g e d  t o  b e  p a y a b l e  u n d e r  t h e  p r o v i s i o n s  o f  

s e c t i o n  3  o f  t h e  s a i d  r e c i t e d  A c t ,  w h i c h  t h e  s a i d  d e f e n d a n t  r e f u s e d  t o  a c c e p t  u n d e r  t h e  

c i r c u m s t a n c e s  m e n t i o n e d  i n  t h e  p l e a .  T h e  p l a i n t i f f  c o m p l a i n e d  t h a t  h e  s u f f e i e d  

w r o n g  i n  b e i n g  d e p r i v e d  o f  h i s  s t a t u t o r y  r i g h t ,  a s  h e  s a i d ,  o f  b e i n g  a l l o w e d  t o  l a n d  i n  

V i c t o r i a  o n  j D a y m e n t  o f  t h e  £ 1 0 ,  a n d ,  t h e r e f o r e ,  c l a i m e d  d a m a g e s .   ̂ I t  w a s  c o n t e n d e d  

f o r  t h e  p l a i n t i f f  t h a t  h e  c o u l d  n o t  b e  s a i d  t o  b e  i l l e g a l l y  i n  t h e  t e r r i t o r y  w h e n  h e  w a s  

w i l l i n g  t o  p a y  t h e  £ 1 0 ;  t h a t  t h e  l a w  a s  t o  t h e  n u m b e r  o f  C h i n e s e  t h a t  w e r e  a l l o w e d  

t o  c o m e  i n  i n  a n y  v e s s e l  o n l y  a f f e c t e d  t h e  m a s t e r  o f  t h e  v e s s e l ;  t h a t  n o  m a t t e r  h o w  

t h e  p l a i n t i f f  g o t  h e r e ,  w h e n  h e  w a s  r e a d y  t o  p a y  t h e  p o l l - t a x  i t  o u g h t  t o  h a v e  b e e n  

a c c e p t e d ;  a n d ,  f i n a l l y ,  t h a t  “  T h e  C h i n e s e  A c t  o f  1 8 8 1  ”  d i d  n o t  p r o h i b i t  a n d  s a y  t h a t  

C h i n a m e n  s h a l l  n o t  c o m e  i n t o  t h e  C o l o n y  i n  g r e a t e r  n u m b e r s  t h a n  o n e  f o r  e v e r y  

h u n d r e d  t o n s  o f  t h e  s h i p ’s  r e g i s t e r ,  b u t  t h a t  i f  a  s h i p  c a m e  i n t o  t h e  C o l o n y  w i t h  a  

g r e a t e r  n u m b e r  t h a n  w a s  t h e r e i n  s p e c i f i e d  t h e  c a p t a i n  r e n d e r e d  h i m s e l f  l i a b l e  t o  a  

p e n a l t y .  I t  w a s  f u r t h e r  c o n t e n d e d ,  o n  b e h a l f  o f  t h e  p l a i n t i f f ,  t h a t  s e c t i o n  3 ,  w h i c h  

p r o v i d e s — “  B e f o r e  a n y  i m m i g r a n t  a r r i v i n g  f r o m  p a r t s  b e y o n d  V i c t o r i a  s h a l l  b e  p e r -  

“  m i t t e d  t o  l a n d  f r o m  a n y  v e s s e l  a t  a n y  p o r t  o r  p l a c e  i n  V i c t o r i a ,  a n d  b e f o r e  m a k i n g  

“  a n y  e n t r y  a t  t h e  C u s t o m s ,  t h e  m a s t e r  o f  t h e  v e s s e l  b y  w h i c h  s u c h  i m m i g r a n t  s h a l l  

“  s o  a r r i v e  s h a l l  p a y  t o  t h e  c o l l e c t o r  o r  o t h e r  p r i n c i p a l  o f f i c e r  o f  C u s t o m s  t h e  s u m  o f  

“  £ 1 0  f o r  e v e r y  s u c h  i m m i g r a n t ,  & c . , ”  g a v e  t o  e v e r y  C h i n e s e  w h o  t h o u g h t  p r o p e r  t o  

c o m e  t o  t h i s  c o u n t r y  a  r i g h t  t o  l a n d  u p o n  p a y m e n t  o f  t h e  s u m  o f  £ 1 0 .  T h e  a n s w e r  

t o  t h i s  p a r t  o f  t h e  c a s e  i s ,  i n  m y  o p i n i o n ,  t o  b e  f o u n d  i n  t h e  p r o p e r  c o n s t r u c t i o n  t o  b e  

p l a c e d  u p o n  “  T h e  C h i n e s e  A c t  o f  1 8 8 1 , ”  H o .  7 2 3 ,  w h i c h  a p p e a r s  i n  o u r  S t a t u t e s  u n d e r  

t h e  h e a d i n g  o f  “  C h i n e s e  I m m i g r a t i o n  R e s t r i c t i o n . ”  I f  s e c t i o n  3  c o u l d  b e  t a k e n  b y  i t s e l f  

a n d  c o n s t r u e d  a s  a  s e p a r a t e  l e g i s l a t i v e  e n a c t m e n t  d e a l i n g  w i t h  t h e  c i r c u m s t a n c e s  u n d e i  

w h i c h  t h e  C h i n e s e  s h o u l d  b e  p e r m i t t e d  t o  l a n d  i n  V i c t o r i a ,  t h e r e  m i g h t  b e  s o m e  f o r c e  

i n  t h e  c o n t e n t i o n  o f  t h e  l e a r n e d  C o u n s e l  f o r  t h e  p l a i n t i f f  t h a t  h e  h a d  a  r i g h t  t o  l a n d  u p o n  

s a t i s f y i n g  t h e  c o n d i t i o n s  o f  t h a t  s e c t i o n .  I  w o u l d  s a y  t h a t  t h e  A c t  m u s t  b e  c o n s t r u e d  

a s  a  w h o l e ,  t h e  s a m e  a s  a n y  o t h e r  w r i t t e n  i n s t r u m e n t  w o u l d  b e ,  a n d  t h a t  v re^  m u s t  

a s c e r t a i n  f r o m  i t s  p r o v i s i o n s  w h a t  w a s  t h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  i n  p a s s i n g  i  . 

T h e  p r o v i s i o n s  o f  “  T h e  C h i n e s e  A c t  1 8 8 1 , ”  w h i c h  i s  t o  b e  r e a d  a n d  c o n s t r u e d  w i  i  

“  T h e  C h i n e s e  I m m i g r a n t s  S t a t u t e  1 8 6 5 , ”  w i l l ,  I  t h i n k ,  s h o w  t h a t  i t  w a s  t h e  d e s i g n  

o f  t h e  L e g i s l a t u r e  t o  i m p o s e  s u c h  r e s t r i c t i o n s  u p o n  C h i n e s e  c o m i n g  i n t o  V i c t o n a  y  

s e a  a s  t o  p r e v e n t  t h e  p o s s i b i l i t y  o f  t h e i r  c o m i n g  i n  l a r g e  n u m b e r s  a t  a n y  o n e  t i m e ,  a n   ̂

t o  p r e v e n t  w h a t  m i g h t  b e  c a l l e d  a  “  C h i n e s e  i m m i g r a t i o n , ”  b y  r e s t r i c t i n g  t h e  n u m  i e i
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o f  C h i n e s e  t h a t  c a n  c o m e  i n  a n y  v e s s e l  t o  s u c h  a n  i n s i g n i f i c a n t  n u m b e r  a s  n o t  t o  m a k e  
i t  w o r t h  t h e  w h i l e  o f  a n y  v e s s e l  c a r r y i n g  p a s s e n g e r s  o n l y  t o  b r i n g  t h e m .  S e c t i o n  2  

p r o v i d e s — “  I f  a n y  v e s s e l  h a v i n g  o n  b o a r d  a  g r e a t e r  n u m b e r  o f  i m m i g r a n t s  ( w i t h i n  t h e  
u m e a n i n g  o f  t h e  A c t  N o .  2 5 9 )  t h a n  i n  t h e  p r o p o r t i o n  o f  o n e  s u c h  i m m i g r a n t  t o  e v e r y  

“  h u n d r e d  t o n s  o f  t h e  t o n n a g e  o f  s u c h  v e s s e l  s h a l l  a r r i v e  a t  a n y  t i m e  i n  a n y  p o r t  i n  

“  V i c t o r i a ,  t h e  o w n e r ,  m a s t e r ,  o r  c h a r t e r e r  o f  s u c h  v e s s e l  s h a l l  b e  l i a b l e  o n  c o n v i c t i o n  t o  
u a  p e n a l t y  o f  £ 1 0 0  f o r  e a c h  i m m i g r a n t  s o  c a r r i e d  i n  e x c e s s  o f  t h e  f o r e g o i n g  l i m i t a t i o n . ”  

S e c t i o n  8  p r o v i d e s — A n y  v e s s e l  o n  b o a r d  w h i c h  i m m i g r a n t s  s h a l l  b e  t r a n s h i p p e d  
“  f r o m  a n o t h e r  v e s s e l  a n d  b e  b r o u g h t  t o  a n y  p o r t  o r  p l a c e  i n  t h i s  C o l o n y  s h a l l  b e  
u  d e e m e d  t o  b e  a  v e s s e l  b r i n g i n g  i m m i g r a n t s  i n t o  t h e  s a i d  C o l o n y  f r o m  p a r t s  b e y o n d  t h e  

“  s a i d  C o l o n y  a n d  s h a l l  b e  s u b j e c t  t o  a l l  t h e  r e q u i r e m e n t s  a n d  p r o v i s i o n s  o f  t h i s  A c t ,  

“  a n d  a l l  i m m i g r a n t s  s o  t r a n s h i p p e d  a n d  b r o u g h t  t o  s u c h  p o r t  o r  p l a c e  s h a l l  b e  d e e m e d  

“  t o  b e  i m m i g r a n t s  a r r i v i n g  f r o m  p a r t s  b e y o n d  V i c t o r i a . ”  S e c t i o n  8 w a s  e v i d e n t l y  
f r a m e d  b y  t h e  L e g i s l a t u r e  w i t h  t h e  i n t e n t i o n  o f  g u a r d i n g  a g a i n s t  a n y  e v a s i o n  o f  

s e c t i o n  2  b e i n g  a t t e m p t e d  b y  t r a n s h i p p i n g  C h i n e s e  p a s s e n g e r s  i n  A u s t r a l i a n  w a t e r s ,  

b e c a u s e  t h e  v e s s e l  i n t o  w h i c h  t h e y  a r e  s o  t r a n s h i p p e d  i s  t o  b e  d e e m e d  a  v e s s e l  b r i n g 
i n g  i m m i g r a n t s  i n t o  t h e  s a i d  C o l o n y  f r o m  p a r t s  b e y o n d  t h e  s a i d  C o l o n y ,  a n d  i s  t o  b e  

s u b j e c t  t o  a l l  t h e  r e q u i r e m e n t s  a n d  p r o v i s i o n s  o f  t h e  A c t .  S e c t i o n s  5 ,  6 ,  a n d  7 m a y  
b e  l o o k e d  a t  a s  a l s o  s h o w i n g  t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  s t r i n g e n t  p r o v i s i o n s  

o f  t h e  A c t  s h o u l d  n o t  b e  e v a d e d ,  a n d ,  t h e r e f o r e ,  m a d e  p r o v i s i o n  b y  t h e s e  s e c t i o n s  f o r  

e x e m p t i o n s  i n  c e r t a i n  c a s e s .  F o r  e x a m p l e ,  C h i n e s e  w h o  a r e  B r i t i s h  s u b j e c t s  a r e  

e x e m p t e d .  C h i n e s e  o f f i c i a l s  a c c r e d i t e d  t o  t h e  C o l o n y  b y  t h e  G o v e r n m e n t  o f  C h i n a  

a r e  e x e m p t e d .  T h e  c r e w  o f  a n y  C h i n e s e  v e s s e l  a r e  p e r m i t t e d  t o  g o  o n  s h o r e  i n  

p e r f o r m a n c e  o f  t h e i r  d u t i e s  i n  c o n n e x i o n  w i t h  s u c h  v e s s e l ,  b u t  i f  o n e  o f  t h e m  w e r e  t o  
g o  o n  s h o r e  e x c e p t  i n  p e r f o r m a n c e  o f  s u c h  d u t i e s  h e  w o u l d  b e  l i a b l e  t o  a  p e n a l t y  o f  

£ 2 0 .  I t  i s  a n  o r d i n a r y  r u l e  o f  c o n s t r u c t i o n  t h a t  “  i f  a u t h o r i t y  i s  g i v e n  e x p r e s s l y ,  

“  t h o u g h  b y  a f f i r m a t i v e  w o r d s  u p o n  a  d e f i n e d  c o n d i t i o n ,  t h e  e x p r e s s i o n  o f  t h a t  c o n d i 
t i o n  e x c l u d e s  t h e  d o i n g  o f  t h e  a c t  a u t h o r i z e d  u n d e r  o t h e r  c i r c u m s t a n c e s  t h a n  

“ t h o s e  d e f i n e d :  expressio unius est exclusio alterius.— P e r  W i l l e s  J . ”  (See N o r t h  

S t a f f o r d  S t e e l  C o m p a n y  v. W a r d ,  L . R .  3  E x .  1 7 7 ,  a n d  “  B r o o m ’s  L e g a l  M a x i m s , ”  
5 t h  e d . ,  6 5 3 . )  I  w o u l d  s a y  t h a t  t h e  p r o p e r  c o n s t r u c t i o n  t o  b e  p l a c e d

u p o n  t h e  C h i n e s e  S t a t u t e s  i s  t h a t  C h i n e s e  c o m i n g  i n t o  t h i s  c o u n t r y  m u s t  c o m e  
i n  t h e  m a n n e r  p r e s c r i b e d  b y  t h e  S t a t u t e s ,  a n d  t h a t  e v e r y t h i n g  i n  r e s p e c t  o f  w h i c h  a  

p e n a l t y  i s  i m p o s e d  b y  S t a t u t e ,  m u s t  b e  t a k e n  t o  b e  a  t h i n g  f o r b i d d e n ,  t h o u g h  i t  i s  n o t  

e x p r e s s l y  p r o h i b i t e d  b y  t h e  S t a t u t e .  I f  t h e  C h i n e s e  d o  n o t  c o m e  i n t o  V i c t o r i a  i n  t h e  

w a y  p r e s c r i b e d ,  t h e y  a r e  p r o h i b i t e d  f r o m  c o m i n g  h e r e  b y  t h e  A c t .  A  g o o d  d e a l  o f  

a r g u m e n t  w a s  a d d r e s s e d  t o  t h e  C o u r t  t h a t  i t  w o u l d  b e  p l a c i n g  a  h a r s h  c o n s t r u c t i o n  

u p o n  t h e  S t a t u t e  t o  m a k e  t h e  i m m i g r a n t s  l i a b l e  f o r  t h e  m i s c o n d u c t  o f  t h e  m a s t e r  i n  

b r i n g i n g  t h e m  h e r e .  T h e  m a s t e r  o f  t h e  s h i p  i s  c o n s t i t u t e d  b y  u  T h e  C h i n e s e  A c t ,  

1 8 8 1 ,”  S e c t i o n  3 ,  t h e  a g e n t  o f  t h e  i m m i g r a n t s  t o  p a y  t h e  p o l l  t a x ,  a n d  w h a t  i s  v e r y  

s i g n i f i c a n t  w i t h  r e f e r e n c e  t o  t h e s e  p r o c e e d i n g s  h e  m u s t  d o  t h i s  u  before making any 
entry at the Customs. ”  T h i s  p r o v i s i o n  w o u l d  i n d i c a t e  t h a t  i t  w a s  t h e  i n t e n t i o n  o f  t h e  

L e g i s l a t u r e  t h a t  t h e  m a s t e r  o f  t h e  s h i p  s h o u l d  b e  m e t  a t  t h e  t h r e s h o l d ,  a n d  i f  h e  
c o u l d  n o t  s a t i s f y  t h e  C u s t o m s  a u t h o r i t i e s  t h a t  h e  h a d  c o m p l i e d  w i t h  t h e  p r o v i s i o n s  o f  
“  T h e  C h i n e s e  A c t  1 8 8 1 , ”  h e  s h o u l d  n o t  b e  p e r m i t t e d  t o  e n t e r  h i s  s h i p  a s  b e i n g  i n  

p o r t .  I t  w i l l  b e  f o u n d  t h a t  t h i s  p r o v i s i o n  f i t s  i n  w i t h  t h e  “  C u s t o m s  A c t  1 8 8 3 , ”  
S e c t i o n s  6 6  a n d  7 1 ,  r e q u i r i n g  t h e  m a s t e r  o f  e v e r y  s h i p  t o  r e p o r t  h i s  v e s s e l  i n  p o r t .  
B o t h  a c t s  e n s u r e  t h a t  t h e  C u s t o m s  a u t h o r i t i e s  s h a l l  b e  i n f o r m e d  o f  t h e  c o n d i t i o n  o f  

t h e  s h i p  b e f o r e  s h e  i s  a l l o w e d  t o  u s e  t h e  p o r t  f o r  l a n d i n g  h e r  p a s s e n g e r s  a n d  c a r g o .  
C a n  t h e  C h i n e s e  i m m i g r a n t s  d i s s e v e r  t h e m s e l v e s  f r o m  t h e  m a s t e r  o f  t h e  s h i p  s o  a s  t o  

h e  a b l e  t o  d i s a v o w  h i s  f r a u d u l e n t  a c t s ,  a n d  y e t  t a k e  t h e  b e n e f i t  o f  t h o s e   ̂ a c t s  i n  
b r i n g i n g  t h e m  h e r e  ? T h e  m a s t e r ,  i n  b r i n g i n g  t h e  p a s s e n g e r s  h e r e ,  c o m e s  i n  t h e i r  

s e r v i c e  t o  l a n d  t h e m  h e r e ,  a n d  h e  d o e s  s o  c o n f e s s e d l y  o n  t h e  f a c t s  i n  t h i s  c a s e  i n  f i a u c l  
o f  t h e  “  C h i n e s e  A c t  1 8 8 1 . ”  I  a m  n o t  a w a r e  o f  a n y  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  
a  p e r s o n  m a y  t a k e  t h e  b e n e f i t  o f  a  f r a u d u l e n t  a c t  c o m m i t t e d  i n  h i s  s e r v i c e ,  e v e n  

a l t h o u g h  i t  b e  w i t h o u t  h i s  k n o w l e d g e  o r  h i s  a u t h o r i t y .  I n  t h e  c a s e  o f  a  s h i p  r u n n i n g  
a  b l o c k a d e ,  w h e r e  t h e  o w n e r s  o f  c a r g o  w e r e  e n t i r e l y  i n n o c e n t ,  a n d  h a d  n o  k n o w  e  g e  

o f  t h e  i n t e n t i o n  o f  t h e  m a s t e r  t o  r u n  t h e  r i s k ,  i t  w a s  h e l d  t h a t  t h e  o w n e i s  o  le 
c a r g o  w e r e  c o n c l u d e d  b y  t h e  i l l e g a l  a c t  o f  t h e  m a s t e r ,  a l t h o u g h  i t  m i g h t  b e   ̂ o n e  
c o n t r a r y  t o  t h e i r  w i s h e s ,  a n d  w i t h o u t  t h e i r  p r i v i t y ,  y e t  a s  i t  w a s  d o n e  m  t h e  s e i v i c e  o  
t h e  c a r g o ,  t h e  o w n e r s  o f  t h e  c a r g o  c o u l d  n o t  c l a i m  t o  b e  e x e m p t  f r o m  t i e  i  c g a  
a c t  o f  t h e  m a s t e r  o f  t h e  s h i p .  ( S e e  B a l t a z z i  v. R y d e r ,  1 2  M o o r e ,  P . C . C .  1 6 8 . )  C a r r i e r s  
o f  p a s s e n g e r s  s t a n d  n o  d o u b t  o n  a  d i f f e r e n t  f o o t i n g  f r o m  c a r r i e r s  o f  g o o d s  a s  t o  t h e i r
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r i g h t s  u n d e r  t h e i r  r e s p e c t i v e  c o n t r a c t s ,  b u t  t h e  l e g a l  p r i n c i p l e  t h a t  a  m a n  c a n n o t  t a k e  

a d v a n t a g e  o f  a  f r a u d  c o m m i t t e d  i n  h i s  s e r v i c e  w o u l d  a p p l y  i n  b o t h  c a s e s .  u  T h e  p r i i i -  

“  c i p l e  o f  p u b l i c  p o l i c y  i s  t h i s :  ex dolo malo non oritur actio, n o  C o u r t  w i l l  l e n d  i t s  a i d  

u  t o  a  m a n  w h o  f o u n d s  h i s  c a u s e  o f  a c t i o n  u p o n  a n  i m m o r a l  o r  a n  i l l e g a l  a c t .  I f ,  f r o m  

u  t h e  p l a i n t i f f ’s  o w n  s t a t i n g ,  o r  o t h e r w i s e ,  t h e  c a u s e  o f  a c t i o n  a p p e a r  t o  a r i s e  ex turpi 
“  causa, o r  t h e  t r a n s g r e s s i o n  o f  a  p o s i t i v e  l a w  o f  t h i s  c o u n t r y ,  t h e r e  t h e  C o u r t  s a y s  h e  

u  h a s  n o  r i g h t  t o  b e  a s s i s t e d . ”  ( B r o o m ’s  L e g a l  M a x i m s ,  p a g e  7 3 9 ,  5 t h  e d . ) F r a u d  

v i t i a t e s  e v e r y t h i n g .  I n  F o s t e r  v. M a c k i n n o n ,  w h i c h  w a s  a n  a c t i o n  o n  a  h i l l  o f  e x 

c h a n g e ,  t h e  p l a i n t i f f  w a s  t h e  i n d o r s e e  a n d  t h e  h o l d e r  f o r  v a l u e  b e f o r e  m a t u r i t y ,  a n d  

w i t h o u t  n o t i c e  o f  a n y  f r a u d . O n  t h e  f i n d i n g  o f  t h e  j u r y  t h a t  t h e  b i l l  o f  e x c h a n g e  h a d  

b e e n  o b t a i n e d  f r o m  t h e  d e f e n d a n t  b y  f r a u d ,  t h e  p l a i n t i f f ,  t h o u g h  p e r f e c t l y  i n n o c e n t ,  

c o u l d  n o t  r e c o v e r .  ( L . R . ,  4  C . P . ,  7 0 4 . )  T h e  p l a i n t i f f  f o u n d s  h i s  c l a i m  u p o n  t h e  f a c t  

t h a t  h e  i s  h e r e  a l r e a d y  a n d  i s  w i l l i n g  t o  p a y  h i s  £ 1 0 ,  a n d  h e  s a y s  i t  i s  i m m a t e r i a l  t h a t  

h e  w a s  b r o u g h t  h e r e  b y  t h e  f r a u d u l e n t  a c t  o f  t h e  m a s t e r  o f  t h e  s h i p .  I  a m  o f  o p i n i o n  

t h a t  h e  c a n n o t  s u c c e e d .  I  s h o u l d  h a v e  b e e n  c o n t e n t  t o  r e s t  m y  j u d g m e n t  o n  t h e  f i r s t  

p a r t  o f  t h e  f o u r t h  p l e a ,  a n d  s a y  t h a t  t h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  i n  p a s s i n g  t h e  

S t a t u t e s  w a s  t o  p r o h i b i t  t h e  C h i n e s e  f r o m  c o m i n g  i n t o  V i c t o r i a  e x c e p t  i n  t h e  m a n n e r  

p r e s c r i b e d  b y  t h e  A c t ,  a n d  t h a t  t h e  f r a u d u l e n t  a c t  o f  t h e  m a s t e r  o f  t h e  Afghan, i n  

b r i n g i n g  C h i n e s e  i n t o  t h e  p o r t  o f  M e l b o u r n e  o t h e r w i s e  t h a n  i n  t h e  w a y  p r o v i d e d  f o r  

b y  t h e  A c t ,  w o u l d  g i v e  n o  r i g h t  o f  a c t i o n  t o  a n y  C h i n e s e  o n  b o a r d  t h e  s h i p  o n  t h e  

g r o u n d  t h a t  h e  w a s  n o t  p e r m i t t e d  t o  l a n d .  B u t  i t  i s  p o s s i b l e  t h a t  t h e  j u d g m e n t  

o f  t h i s  c o u r t  m a y  n o t  b e  a c c e p t e d  b y  t h e  p a r t i e s .  I  t h e r e f o r e  f e e l  i t  t o  b e  

m y  d u t y  t o  e x p r e s s  a n  o p i n i o n  o n  t h e  o t h e r  b r a n c h  o f  t h i s  c a s e .  I t  

w a s  s t a t e d  b y  t h e  l e a r n e d  c o u n s e l  f o r  t h e  p l a n t i f f  t h a t  i n  d e a l i n g  w i t h  t h i s  c a s e ,  t h e y  

w e r e  t r e a d i n g  o n  w h a t  w a s  a n  u n k n o w n  p a t h  t o  m o s t  o f  t h e m .  1  a m  n o t  a w a r e  o f  a n y  

d e c i d e d  c a s e s  u p o n  t h e  p o w e r s  c o n f e r r e d  u n d e r  t h e  s y s t e m  o f  r e s p o n s i b l e  G o v e r n m e n t  

g r a n t e d  t o  t h e  s e l f - g o v e r n i n g  c o l o n i e s ,  s a v i n g  t h o s e  o f  D i l l  v. M u r p h y  (L  M o o r e ,  

F . C . C . ,  M . S . ,  4 8 7 ) ,  a n d  T a y l o r  v. B a r t o n  ( 1 1  A  p p .  C a s e s ,  P . C .  1 9 7 ) .  T h e  p r e c i s e  

q u e s t i o n  n o w  u n d e r  c o n s i d e r a t i o n ,  h o w e v e r ,  d i d  n o t  a r i s e  i n  t h o s e  c a s e s ,  a n d  a s  f a r  a s  

I  h a v e  b e e n  e n a b l e d  t o  s e a r c h ,  t h e r e  i s  n o  j u d i c i a l  d e c i s i o n  o n  t h e  p o i n t s  r a i s e d  b y  t h e  

s e c o n d  p a r t  o f  t h e  f o u r t h  p l e a .  T h e  o p i n i o n s  o f  l e a r n e d  t e x t - w r i t e r s  w e r e  c i t e d  d u r i n g  

t h e  a b l e  a r g u m e n t s  o f  c o u n s e l  o n  b o t h  s i d e s ,  b u t  I  w o u l d  s a y  t h a t  t h e  e x t r a c t s  w e  w e r e  

f a v o u r e d  w i t h ,  v a l u a b l e  a n d  w e i g h t y  a s  t h e y  a r e ,  d o  n o t  a s s i s t  u s  v e r y  m u c h  i n  a r r i v 

i n g  a t  a  c o n c l u s i o n  u p o n  t h e  i s s u e  w e  h a v e  t o  d e t e r m i n e ,  n a m e l y — W h a t  a r e  t h e  c o n 

s t i t u t i o n a l  p o w e r s  c o n f e r r e d  u p o n  t h e  G o v e r n m e n t  o f  V i c t o r i a  ? T h e  s e c o n d  p a r t  o f  

t h e  f o u r t h  p l e a  b r i e f l y  s e t s  u p ,  a s  a n  a n s w e r  t o  t h e  p l a i n t i f f s  c l a i m ,  t h a t ,  t h e  a c t  o f  t h e  

d e f e n d a n t  i n  p r o h i b i t i n g  t h e  p l a i n t i f f  f r o m  l a n d i n g  w a s  a n  a c t  o f  S t a t e ,  d o n e  b y  h i m  u n d e r  

t h e  a u t h o r i t y  o f  a  r e s p o n s i b l e  M i n i s t e r  o f  t h e  C r o w n  f o r  t h e  C o l o n y  o f  V i c t o r i a .  A n d  t h e  

d e f e n d a n t  f u r t h e r  s a y s  t h a t  h i s  s a i d  a c t s  i n  s o  r e f u s i n g  t o  p e r m i t  t h e  s a i d  p l a i n t i f f  t o  l a n d  i n  

V i c t o r i a  w e r e ,  b y  t h e  s a i d  G o v e r n m e n t ,  r a t i f i e d  a n d  a p p r o v e d  o f  a s  b e i n g  a c t s  o f  S t a t e  

p o l i c y .  I  u n d e r s t a n d ,  t h a t  i t  i s  t h e  s u b s t a n c e  o f  t h i s  p l e a  a n d  n o t  t h e  t e c h n i c a l  f o r m  o f  

i t  ( w h i c h  m a y  b e  a m e n d e d ) ,  t h a t  w e  h a v e  t o  c o n s i d e r .  T h e  C r o w n ,  d u r i n g  t h e  a r g u 

m e n t ,  r e l i e d  u p o n  t h e  p l e a  b e i n g  j u s t i f i e d ,  o n  t h e  g r o u n d  t h a t  i t  w a s  a n  a c t  o f  S t a t e  

p o l i c y ,  o r  a n  a c t  d o n e  u n d e r  t h e  e x e r c i s e  o f  t h e  R o y a l  p r e r o g a t i v e .  W i t h i n  t h e  B r i t i s h  

d o m i n i o n s  t h e r e  a r e  a  n u m b e r  o f  S t a t e s ,  o r  C o l o n i e s ,  e a c h  h a v i n g  a n d  e x e r c i s i n g  w i t h i n  

i t s  o w n  t e r r i t o r i a l  l i m i t s ,  a n d  w i t h  r e g a r d  t o  i t s  o w n  i n t e r n a l  a f f a i r s ,  S o v e r e i g n  p o w e r ,  

a n d  b e i n g  f o r  a l l  s u c h  p u r p o s e s  a n  i n d e p e n d e n t  g o v e r n i n g  b o d y .  B u t  a n y  a c t  c o m m i t t e d  b y  

a n y  o n e  o f  s u c h  S t a t e s  o r  C o l o n i e s  a f f e c t i n g  a  f o r e i g n  p o w e r  v r o u l d  b e  r i g h t l y  r e g a r d e d  

b y  s u c h  f o r e i g n  p o w e r  a s  a n  a c t  o f  t h e  B r i t i s h  n a t i o n ,  a n d  i f  t h e  a c t  w e r e  a  casus belli 
i t  w o u l d  h a v e  t o  b e  d e f e n d e d  b y  t h e  B r i t i s h  n a t i o n .  I  d o  n o t  t h i n k  t h a t  t h e  G o v e r n 

m e n t  o f  V i c t o r i a  c a n  j u s t i f y  t h e  a c t  d o n e  w d t h  r e g a r d  t o  t h e  p l a i n t i f f  a s  a n  a c t  o f  S t a t e  

p o l i c y  u n l e s s  i t  h a d  b e e n  p r e v i o u s l y  a u t h o r i z e d  b y  t h e  Q u e e n  u p o n  t h e  a d v i c e  o f  

H e r  I m p e r i a l  a d v i s e r s ,  o r  r a t i f i e d  b y  s u c h  a u t h o r i t y .  A n  a c t  o f  S t a t e  p o l i c y  m e a n s  a n  

a c t  d o n e  b y  t h e  B r i t i s h  n a t i o n  t o  a n  a l i e n  w h o  w o u l d  h a v e  n o  c a u s e  o f  a c t i o n  i n  a n y  

C o u r t  w i t h i n  t h e  B r i t i s h  d o m i n i o n s  i n  r e s p e c t  o f  s u c h  a c t .  T h e  p l e a  o f  “  act of State 
policy  ”  o u s t s  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  w d i e n  p l e a d e d  b y  c o m p e t e n t  a u t h o r i t y .   ̂ I t  

w a s  n o t  c o n t e n d e d  t h a t  t h e  a c t  c o m p l a i n e d  o f  i n  t h e  S t a t e m e n t  o f  C l a i m  w a s  s o  a u t h o r i z e d  

o r  r a t i f i e d .  I  a m ,  t h e r e f o r e ,  o f  o p i n i o n  t h a t  t h e  p l e a  t h a t  t h e  a c t  w a s  a n  a c t  o f  S t a t e  

p o l i c y  i s  n o t  a n y  a n s w e r  t o  t h e  a c t i o n .  W i t h  r e g a r d  t o  t h e  s e c o n d  g r o u n d ,  t h a t  i t  w a s  a n  

a c t  d o n e  u n d e r  t h e  a u t h o r i t y  o f  t h e  R o y a l  p r e r o g a t i v e  r i g h t  o f  t h e  C r o w n  t o  e x c l u d e  

a l i e n s ,  t h e  q u e s t i o n  f o r  o u r  d e c i s i o n  w a s  n a r r o w e d  d o w n  d u r i n g  t h e  a r g u m e n t  t o  a  c l a i m  

o n  b e h a l f  o f  t h e  C r o w n  t h a t  t h e  C o n s t i t u t i o n  A c t ,  o r  t h e  p o w e r s  d e r i v e d  u n d e r  i t ,  

m u s t  b e  i n t e r p r e t e d  a s  c o n f e r r i n g  a l l  t h e  p r e r o g a t i v e s  a n d  p o w e r s  n e c e s s a r y  f o r  t h e
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a d m i n i s t r a t i o n  o f  t h e  l a w  a n d  c o n d u c t  o f  p u b l i c  a f f a i r s  i n  t h i s  c o l o n y  i n c l u d i n g  t h e  
r i g h t  t o  e x c l u d e  a l i e n s .  O n  t h e  o t h e r  h a n d ,  t h e  p l a i n t i f f  d e n i e s  t h a t  a n y  p r e r o g a t i v e  

o t h e r  t h a n  t h o s e  e x p r e s s l y  s p e c i f i e d  i n  t h e  C o n s t i t u t i o n  A c t  1 9  V i c .  a n d  t h e  G o v e r n o r ’s  

C o m m i s s i o n ,  c a n  b e  e x e r c i s e d  h e r e  b y  r e s p o n s i b l e  M i n i s t e r s  o f  t h e  C r o w n .  T h e  

p l a i n t i f f  f u r t h e r  d e n i e s  t h e  e x i s t e n c e  o f  t h e  p r e r o g a t i v e  t o  e x c l u d e  a l i e n s ,  a n d  s a v s  t h a t  

i f  i t  d o e s  e x i s t  i t  h a s  n o t  b e e n  e x t e n d e d  t o  V i c t o r i a .  T h e  i s s u e  l i e s  i n  a '  s m a l l  

c o m p a s s ,  a n d  t h e  d e t e r m i n a t i o n  o f  i t  m u s t  b e  s o u g h t  f o r  a n d  f o u n d  i n  a n  e x a m i  

n a t i o n  o f  t h e  p o w e r s  c o n t a i n e d  i n  t h e  C o n s t i t u t i o n  u n d e r  w h i c h  V i c t o r i a  i s  g o v e r n e d .  

a f  i n r r  ,  J H c h c i a l  n o t i c e  o f  t h e  p o w e r s  c o n t a i n e d  i n  t h e  C o n s t i t u t i o n  
A c t  1 9  V i c . ,  a n d  i n  a l l  A c t s  o f  t h e  P a r l i a m e n t  o f  V i c t o r i a  a m e n d i n g  t h e  s a m e  

I  t h i n k  i t  w i l l  a l s o  t a k e  j u d i c i a l  n o t i c e  o f  t h e  f a c t  t h a t  P a r l i a m e n t  i s  c o n s t i 

t u t e d  b y  t h r e e  b r a n c h e s  o f  t h e  L e g i s l a t u r e — t h e  Q u e e n ,  t h e  L e g i s l a t i v e  C o u n c i l  

a n d  t h e  L e g i s l a t i v e  A s s e m b l y — t h a t  t h e  G o v e r n o r  r e p r e s e n t s  t h e  Q u e e n ,  a n d  

i n  t h a t  c a p a c i t y  i s  t h e  n e a d  o f  t h e  E x e c u t i v e  G o v e r n m e n t — a n d  t h a t  M i n i s t e r s  

o f  t h e  C r o w n  f o r m i n g  t h e  E x e c u t i v e  a r e  r e s p o n s i b l e  t o  P a r l i a m e n t .  T h e  C o u r t  

w i l l  a l s o  t a k e  j u d i c i a l  n o t i c e  o f  “  t h e  L a w  o f  N a t i o n s ” — '“  t h e  L a w  a n d  C u s t o m s  

o f  P a r l i a m e n t  ’ “  t h e  p r i v i l e g e s  a n d  c o u r s e  o f  p r o c e e d i n g s  o f  e a c h  b r a n c h  o f  t h e

“  L e g i s l a t u r e  ’’— ( T a y l o r  o n  E v i d e n c e ,  8 t h  e d . ,  v o l .  1 ,  p. 4 )  a n d  t h a t  t h e  p r i v i 

l e g e s ,  i m m u n i t i e s ,  a n d  p o w e r s  o f  b o t h  t h e  L e g i s l a t i v e  C o u n c i l  a n d  t h e  L e g i s l a t i v e  

A s s e m b l y  h a v e  b e e n  d e f i n e d  t o  b e  p o w e r s  h e l d  a n d  e n j o y e d  b y  t h e  C o m m o n s  

H o u s e  o f  P a r l i a m e n t  o f  G r e a t  B r i t a i n  a n d  I r e l a n d  n o t  i n c o n s i s t e n t  w i t h  t h e  p r o v i 

s i o n s  o f  “ T h e  C o n s t i t u t i o n  A c t . ”  ( S e e  A c t  N o .  1 ,  v o l .  3 ,  V i c .  S t a t u t e s ,  p .  2 3 9 5 :  

a n d  D i l l  v. M u r p h y ,  1  M o o r e ,  P . C . C . ,  N . S .  4 8 7 . )  T h e  C o n s t i t u t i o n  o f  V i c t o r i a  w a s  

c r e a t e d  b y  a n d  u n d e r  t h e  a u t h o r i t y  o f  t h e  A c t  1 8  a n d  1 9  V i c . ,  c .  5 5 .  T h e  s c h e d u l e "  

t o  t h a t  A c t  i s  p r i n t e d  i n  o u r  S t a t u t e s  a s  1 9  V i c . ,  a n d  s e c t i o n  6 0  p r o v i d e s  t h a t  t h e  

L e g i s l a t u r e  o f  V i c t o r i a  a s  c o n s t i t u t e d  b y  t h a t  A c t  s h a l l  h a v e  f u l l  p o w e r  a n d  a u t h o r i t y  

f r o m  t i m e  t o  t i m e  b y  a n y  A c t  o r  A c t s  t o  r e p e a l ,  a l t e r ,  o r  v a r y  a l l  o r  a n y  o f  t h e  p r o v i 

s i o n s  o f  t h e  s a i d  A c t ,  a n d  t o  s u b s t i t u t e  o t h e r s  i n  l i e u  t h e r e o f .  A  l e a r n e d  w r i t e r  h a s  

d e s c r i b e d ,  a n d  I  t h i n k  a c c u r a t e l y ,  t h e  P a r l i a m e n t  o f  V i c t o r i a  a s  b e i n g  a  s u b o r d i n a t e  

y e t  a  l e g i s l a t i v e  a n d  c o n s t i t u e n t  a s s e m b l y ,  h a v i n g  p o w e r  t o  c o m p l e t e l y  c h a n g e  t h e  

C o n s t i t u t i o n  c o n t a i n e d  i n  t h e  A c t  1 9  V i c .  “ I t  i s  a  ‘ s u b o r d i n a t e ’ a s s e m b l y ,  b e c a u s e  

“  i t s  p o w e r s  a r e  l i m i t e d  b y  t h e  l e g i s l a t i o n  o f  t h e  I m p e r i a l  P a r l i a m e n t  ; i t  i s  a  c o n s t i 

t u e n t  a s s e m b l y ,  s i n c e  i t  c a n  c h a n g e  t h e  a r t i c l e s  o f  t h e  V i c t o r i a n  C o n s t i t u t i o n . ”  

( D i c e y ’s  L a w  o f  t h e  C o n s t i t u t i o n ,  2 n d  e d . ,  p p .  1 0 1  a n d  1 0 2 . )  A g a i n ,  a t  p a g e  

1 0 3  t h e  s a m e  l e a r n e d  a u t h o r  s a y s  : “  T h e  C o l o n i a l  L e g i s l a t u r e s ,  i n  s h o r t ,  a r e ,  

“ w i t h i n  t h e i r  o w n  s p h e r e ,  c o p i e s  o f  t h e  I m p e r i a l  P a r l i a m e n t .  T h e y  a r e ,  w i t h i n  

“ t h e i r  o w n  s p h e r e ,  s o v e r e i g n  b o d i e s  ; b u t  t h e i r  f r e e d o m  o f  a c t i o n  i s  c o n t r o l l e d  

“  b y  t h e i r  s u b o r d i n a t i o n  t o  t h e  P a r l i a m e n t  o f  G r e a t  B r i t a i n . ” *  T h e  p o w e r  c o n 

f e r r e d  b y  S e c t i o n  6 0  h a s  b e e n  l a r g e l y  a v a i l e d  o f  b y  t h e  P a r l i a m e n t  o f  V i c t o r i a .  

T h e  A c t  1 9  V i c .  c o n t a i n e d  o r i g i n a l l y  s i x t y - t h r e e  s e c t i o n s  ; o f  t h e s e  e i g h t e e n  s e c t i o n s  

h a v e  b e e n  w h o l l y  r e p e a l e d ,  a n d  t w o  s e c t i o n s  h a v e  b e e n  p a r t l y  r e p e a l e d .  O n  t h e  o t h e r  

h a n d ,  a  n u m b e r  o f  A c t s  m o u l d i n g  t h e  C o n s t i t u t i o n ,  s o  a s  t o  g i v e  f u l l  e f f e c t  t o  r e s p o n 

s i b l e  g o v e r n m e n t ,  h a v e  b e e n  p a s s e d  b y  o u r  P a r l i a m e n t  u n d e r  t h e  p o w e r s  o f  t h e  A c t  1 9  

V i c .  O n e  A c t  I  h a v e  r e f e r r e d  t o ,  t h e  A c t  N o .  1 ,  d e c l a r i n g  t h e  p r i v i l e g e s ,  i m m u n i t i e s ,  

a n d  p o w e r s  o f  t h e  L e g i s l a t i v e  C o u n c i l  a n d  t h e  L e g i s l a t i v e  A s s e m b l y  r e s p e c t i v e l y  t o  b e  

t h o s e  h e l d ,  e n j o y e d  a n d  e x e r c i s e d  b y  t h e  C o m m o n s  H o u s e  o f  P a r l i a m e n t  o f  G r e a t  

B r i t a i n ,  n o t  i n c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  A c t .  A n o t h e r  A c t  o f  

g r e a t  i m p o r t a n c e  i s  “ t h e  O f f i c i a l s  i n  P a r l i a m e n t  A c t  1 8 5 9 , ”  l i m i t i n g  t h e  n u m b e r  o f  

r e s p o n s i b l e  M i n i s t e r s  w h o  m a y  s i t  a n d  v o t e  i n  P a r l i a m e n t ,  a n d  d e a l i n g  w i t h  o t h e r

* K erferd, J .— The problem, which perplexed the minds of Statesm en forty years ago, of whether it  would be possible to 
transplant a copy of the British Constitution in such of the dependencies of the Empire as had outgrown the form of Govern
ment which obtains in Crown Colonies, m ust, I  think, so far as Victoria is concerned, be considered as having been successfully  
solved. I  do not th ink that it  can be denied that w e have here in V ictoria responsible Government as fu lly  as it  obtains 
in the mother country. The L egislative Assem bly of V ictoria is an exact copy of the British House of Commons,_ save as 
to the number of members, divisions being taken in lobbies, and the cloture standing orders. The same prerogatives are 
used and exercised by the Crown w ith  regard to the proceedings in both the House of Commons and the Legislative Assembly. 
There is not a ceremony, procedure, or form, from the opening of Parliam ent down to a junior clerk ty ing and docketing a 
bundle of papers when attending a select com mittee, in which the ceremony, procedure, or form are not identical in both 
Houses; nor is there a privilege used, held, or enjoyed by the House of Commons which is not used, held, or enjoyed by the  
Legislative Assem bly, modified, if at all, only to the exten t necessary by the altered conditions under which they are brought 
into operation. M inisters of the Crown in the L egislative Assem bly, when Parliament is in session, have that “ bad half 
hour ” when questions are put, the same as M inisters of the Crown in the H ouse of Commons. The pulse of national life  
beats vigorously. Inform ation is sought and the policy of the Government obtained w ith regard to every question which  
affects the welfare of the people. No m atter which touches the people is too great for the attention of the House, and 110 
matter is too small for its consideration if a wrong has to be righted. The Imperial Parliam ent is the supreme authority  
throughout the empire. The V ictorian Parliam ent is the supreme authority in and for Victoria, subject only to the legislative  
powers of the Im perial Parliam ent.



m a t t e r s .  S i n c e  t h e  C o n s t i t u t i o n  A c t ,  1 9  V i c . ,  c a m e  i n t o  o p e r a t i o n  t h i r t y - t h r e e  

y e a r s  h a v e  n e a r l y  r u n  t h e i r  c o u r s e ,  a n d  d u r i n g  t h a t  t i m e  t h i r t e e n  P a r l i a m e n t s  h a v e  h e e n  

c r e a t e d ,  a n d  t w e n t y  o r  m o r e  r e s p o n s i b l e  m i n i s t r i e s  h a v e  b e e n  a p p o i n t e d .  I t  i s  g e n e r a l  

k n o w l e d g e  t h a t  d u r i n g  t h a t  t i m e  m o s t  s e r i o u s  q u e s t i o n s  h a v e  a r i s e n  i n v o l v i n g  t h e  

c o n s i d e r a t i o n  o f  t h e  c o n s t i t u t i o n a l  p o w e r s  c o n f e r r e d  b y  o u r  C o n s t i t u t i o n  u p o n  t h e  

s e v e r a l  b r a n c h e s  o f  t h e  L e g i s l a t u r e .  T h e s e  q u e s t i o n s  h a v e  f r o m  t i m e  t o  t i m e  b e e n  

d e t e r m i n e d  b y  t h e  u n w r i t t e n  l a w  o f  P a r l i a m e n t ,  t h e  lex et consuetudo Parliamenti. 
A g a i n ,  t h e  a d m i n i s t r a t i v e  a c t s  o f  r e s p o n s i b l e  M i n i s t e r s  ( i n  t h e  e x e r c i s e  o f  t h o s e  d i s c r e 

t i o n a r y  p o w e r s  o f  G o v e r n m e n t  r e s t i n g  i n  t h e  R o y a l  P r e r o g a t i v e )  h a v e  b e e n  f r e q u e n t l y  

c h a l l e n g e d  w i t h  r e s p e c t  t o  s u c h  a c t s ,  a n d  M i n i s t e r s  h a v e  h a d  t o  s t a n d  o r  f a l l  b y  t h e  

d e c i s i o n  o f  P a r l i a m e n t  t h e r e o n .  I  t h i n k  i t  w i l l  b e  o b v i o u s ,  f r o m  t h i s  b r i e f  c o n s i d e r a t i o n  

o f  t h e  c o n s t i t u t i o n a l  p o w e r s  w h i c h  h a v e  b e e n  a n d  a r e  n o w  a c t u a l l y  e x e r c i s e d  i n  V i c t o r i a  

t h a t  t h e  C o n s t i t u t i o n  u n d e r  w h i c h  V i c t o r i a  i s  g o v e r n e d  r e s t s  o n  a  w i d e r  b a s i s  t h a n  t h e  

a c t u a l  t e r m s  o f  t h e  C o n s t i t u t i o n  A c t ,  1 9  V i c . ,  w o u l d  a p p e a r  t o  i n d i c a t e .  I f  t h e  p l a i n t i f f ’s  

c o n t e n t i o n  w e r e  a  s o u n d  o n e  i t  w o u l d  f o l l o w  t h a t  t h e  p r e r o g a t i v e s  f o r m i n g  p a r t  o f  t h e  

c o m m o n  l a w ,  w h i c h  a r e  s e p a r a t e  f r o m  t h o s e  i n  c o n n e x i o n  w i t h  t h e  L e g i s l a t u r e ,  a n d  

w h i c h  b e f o r e  a n d  s i n c e  t h e  i n a u g u r a t i o n  o f  r e s p o n s i b l e  g o v e r n m e n t  h a v e  b e e n  e n f o r c e d  

b y  t h i s  C o u r t ,  h a v e  b e e n  s o  e n f o r c e d  i l l e g a l l y .  F o r  i f  t h e  C r o w n  i s  r e s t r i c t e d  t o  t h e  

u s e  o f  t h o s e  p r e r o g a t i v e s  m e n t i o n e d  i n  t h e  C o n s t i t u t i o n  A c t  a n d  t h e  G o v e r n o r ’s  C o m 

m i s s i o n ,  t h e n  a l l  o t h e r  p r e r o g a t i v e s  m u s t  b e  d e e m e d  t o  b e  e x c l u d e d .  I  c a n  f i n d  n o  

a u t h o r i t y  i n  s u p p o r t  o f  s u c h  a  c o n t e n t i o n ,  b u t  I  t h i n k  t h e r e  i s  s o m e  a u t h o r i t y  t h e  

o t h e r  w a y .  u  N o  d i s t i n c t i o n  c a n  b e  d r a w n  b e t w e e n  t h e  r i g h t s  o f  t h e  C r o w n  

“  a s  r e g a r d s  p r e r o g a t i v e  i n  t h i s  c o u n t r y  a n d  i n  t h e  c o l o n i e s  w h e r e v e r  H e r  

M a j e s t y ’s  d o m i n i o n s  e x t e n d . ”  (In  re B a t e m a n ’s  T r u s t ,  L . R . ,  1 5  E q .  3 5 5 . )  

( S e e  a l s o  in re O r i e n t a l  B a n k  C o r p o r a t i o n ,  E x p t e .  t h e  C r o w n ,  2 8  C h .  D . ,  p .  6 4 9 ) .  

A s s u m i n g  t h e  d e c i s i o n s  i n  t h e s e  c a s e s  t o  b e  g o o d  l a w ,  a n d  t h a t  t h e  p r e r o g a t i v e s  f o r m 

i n g  p a r t  o f  t h e  C o m m o n  L a w ,  a p p l i c a b l e  t o  t h e  c i r c u m s t a n c e s  o f  t h i s  c o l o n y ,  w e r e  i n  

f o r c e  h e r e  b e f o r e  t h e  p a s s i n g  o f  t h e  C o n s t i t u t i o n  A c t ,  t h a t  A c t  m u s t  h a v e  c o n t a i n e d  

e x p r e s s  w o r d s  b e f o r e  t h o s e  p r e r o g a t i v e s  c o u l d  b e  t a k e n  a w a y .  ( S e e  W e y m o u t h  v. 
N u g e n t ,  3  M o o r e ,  P . C . C . ,  N . S .  1 1 5 ;  A t t o r n e y - G e n e r a l  v. C o n s t a b l e ,  L . R . ,  4  E x .  D .  

1 7 4 ;  a n d  C h i t t y ’s  P r e r o g a t i v e ,  p .  3 3 ) .  I t  i s  o n e  o f  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  

t h a t  i t  i s  n e v e r  b o u n d  u n l e s s  n a m e d  i n  a  S t a t u t e .  T h e  m a x i m  Expresio unius 
est exclusio alterius, r e l i e d  u p o n  t o  s u p p o r t  t h e  p l a i n t i f f s  c o n t e n t i o n ,  i s  n o t  o f  

u n i v e r s a l  a p p l i c a t i o n ,  b u t  d e p e n d s  u p o n  t h e  i n t e n t i o n  a s  d i s c o v e r a b l e  u p o n  t h e  

f a c e  o f  t h e  i n s t r u m e n t .  ( S e e  S a u n d e r s  v. E v a n s ,  8  H . L .  C a s e s ,  7 2 9 ) .  N o w  w h a t  

w a s  t h e  i n t e n t i o n  o f  t h e  I m p e r i a l  P a r l i a m e n t  i n  p a s s i n g  t h e  A c t  1 8  a n d  1 9  V i c .  

c .  5 5 ,  o f  w h i c h  o u r  A c t  1 9  V i c .  f o r m e d  t h e  S c h e d u l e  ?  C l e a r l y  t o  g r a n t  t o  t h e  p e o p l e  

o f  V i c t o r i a  r e s p o n s i b l e  g o v e r n m e n t .  A  g l a n c e  a t  t h e  A c t  1 9  V i c .  w i l l  s h o w  t h a t  i t s  

p r o v i s i o n s  w e r e  i n t e n d e d  t o  e n a b l e  t h e  P a r l i a m e n t  c a l l e d  i n t o  e x i s t e n c e  t o  w o r k  o u t  t h e  

n e c e s s a r y  m a c h i n e r y  f o r  t h e  p u r p o s e  o f  g i v i n g  f u l l  e f f e c t  t o  t h e  o p e r a t i o n  o f  r e s p o n s i b l e  

g o v e r n m e n t ,  a n d  t h a t  i t  w a s  n o t  i n t e n d e d  t h e r e b y  t o  r e s t r i c t  t h e  G o v e r n m e n t  t o  t h e  

u s e  o f  t h e  p r e r o g a t i v e s  m e n t i o n e d ,  b e c a u s e  t h e r e  a r e  p r e r o g a t i v e s  n o t  m e n t i o n e d  

w h i c h  a r e  a b s o l u t e l y  e s s e n t i a l  t o  g i v e  l i f e  t o  r e s p o n s i b l e  g o v e r n m e n t .  T h e  p l a i n t i f f ’s  

c o n t e n t i o n  l i m i t i n g  t h e  p r e r o g a t i v e s  i n  f o r c e  i n  V i c t o r i a  t o  t h o s e  s p e c i f i e d  i n  t h e  C o n 

s t i t u t i o n  A c t  1 9  V i c .  a n d  t h e  G o v e r n o r ’s  C o m m i s s i o n ,  n a m e l y ,  t h e  c o n v o c a t i o n ,  p r o 

r o g a t i o n ,  a n d  d i s s o l u t i o n  o f  t h e  A s s e m b l y ,  t h e  r i g h t  t o  t h e  r o y a l  m i n e r a l s ,  t h e  p o w e r  

t o  a p p o i n t  C o u r t s ,  a n d  t h e  p r e r o g a t i v e  o f  m e r c y ,  c a n n o t  i n  m y  o p i n i o n ,  b e  s u s t a i n e d .  

T h e  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  w o u l d  b e  u t t e r l y  u n w o r k a b l e  w i t h o u t  t h e  

d i s c r e t i o n a r y  p r e r o g a t i v e  p o w e r s  v e s t e d  i n  t h e  C r o w n ,  a n d  w h i c h  a r e  n o t  p r o v i d e d  f o r  

b y  a n y  S t a t u t e .  I  s h a l l  n o t  a t t e m p t  t o  d e s c r i b e  w h a t  a r e  t e r m e d  t h e  p a r l i a m e n t a r y  

p r e r o g a t i v e s .  S i r  J .  E r s k i n e  M a y ,  i n  h i s  9 t h  e d i t i o n ,  p a g e  6 ,  s a y s ,  “  T h e  p r e r o g a t i v e s  

“  o f  t h e  C r o w n  i n  c o n n e x i o n  w i t h  t h e  L e g i s l a t u r e  a r e  o f  p a r a m o u n t  i m p o r t a n c e  a n d  

u  d i g n i t y . ”  I  w o u l d  s a y  t h a t  a l l  t h e  p r e r o g a t i v e s  n e c e s s a r y  f o r  t h e  s a f e t y  a n d  p r o t e c 

t i o n  o f  t h e  p e o p l e ,  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w ,  a n d  t h e  c o n d u c t  o f  p u b l i c  a f f a i r s  i n  

a n d  f o r  V i c t o r i a ,  u n d e r  o u r  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t ,  h a v e  p a s s e d  a s  a n  i n c i 

d e n t  t o  t h e  g r a n t  o f  s e l f - g o v e r n m e n t  ( w i t h o u t  w h i c h  t h e  g r a n t  i t s e l f  w o u l d  b e  o f  n o  

e f f e c t ) ,  a n d  m a y  b e  e x e r c i s e d  b y  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n ,  o n  t h e  a d v i c e  o f  

r e s p o n s i b l e  M i n i s t e r s .  T h e r e  a r e  p r e r o g a t i v e s  o f  t h e  C r o w n  c r e a t i n g  a  r i g h t  a n d  d u t y  

o f  w h i c h  t h e  l a w  m u s t  t a k e  c o g n i z a n c e  a l t h o u g h  t h e  l a w  d o e s  n o t  e n f o r c e  t h e  p e r 

f o r m a n c e  o f  t h e m .  ( S e e  F r y ,  J . ,  i n  A t t o r n e y - G e n e r a l  v. T o m l i n e ,  1 2  C h .  D i v . ,  

2 3 2 ) .  I t  w a s  h e l d  i n  t h a t  c a s e  t h a t  t h e r e  e x i s t e d  i n  t h e  C r o w n  t h e  r i g h t  a n d  

d u t y  a s  p a r t  o f  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  t o  p r e s e r v e  t h e  r e a l m  f r o m  t h e
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i n r o a d s  o f  t h e  s e a .  _ T h e  p r e r o g a t i v e  r i g h t  t o  e x c l u d e  a l i e n s  i s  o n e  w h i c h  t h e

l a w  m u s t  t a k e  c o g n i z a n c e  o f  a l t h o u g h  t h e  l a w  c o u l d  n o t  e n f o r c e  t h e  p e r f o r m a n c e  

o f  t h e  d u t y  t o  p i o t e c t  t h e  p e o p l e  o f  t h i s  c o u n t r y  f r o m  a n  i n f l u x  o f  a l i e n s .  I t  

w a s  c o n t e n d e d  t h a t  t h e  p i e i o g a t i v e  r i g h t  t o  e x c l u d e  a l i e n s  i s  p a r t  o f  t h e  p r e r o g a t i v e  

o f  w a r  a n d  p e a c e .  _ I  d o  n o t  t h i n k  t h a t  i t  i s ,  a n d  I  t h i n k  t h a t  i t  w i l l  h e  f o u n d  t h a t  t h e  

l i g h t  t o  e x c l u d e  a l i e n s  h a s  b e e n  e x e r c i s e d  b y  o t h e r  n a t i o n s  o f  t h e  w o r l d  w h o  h a v e  n o t  

b e e n  a t  w a r  w i t h  t h e  c o u n t r y  w h o s e  s u b j e c t  h a s  b e e n  e x p e l l e d  o r  e x c l u d e d  b y  t h e m .  

I t  w a s  a l s o  c o n t e n d e d  t h a t  t h i s  p r e r o g a t i v e  h a d  b e e n  l o s t  b y  d e s u e t u d e .  S o m e  p r e 

r o g a t i v e s ,  n o  d o u b t ,  h a v e  b e c o m e  o b s o l e t e  b y  d i s u s e ,  b u t  t h o s e  p r e r o g a t i v e s  h a v e  b e e n  

w h e r e  t h e  C r o w n  e x e r c i s e d  p o w e r  w h i c h  h a d  b e e n  s u r r e n d e r e d  t o  o r-  a c q u i r e d  b y  

P a r l i a m e n t .  T h e  p r e r o g a t i v e  o f  e x c l u d i n g  a l i e n s  i s  a  p o w e r  i n  t h e  C r o w n  f o r  t h e  

p r o t e c t i o n  o f  t h e  p e o p l e  f r o m  f o r e i g n  a g g r e s s i o n ,  a n d  s t a n d s  o n  a  t o t a l l y  d i f f e r e n t  

f o o t i n g  f r o m  t h o s e  p r e r o g a t i v e s  u s e d  i n  t h e  i n t e r n a l  g o v e r n m e n t  o f  t h e  k i n g d o m  w h i c h  

m a y  h a v e  b e e n  t a k e n  a w a y  b y  P a r l i a m e n t  o r  l o s t  b y  d e s u e t u d e .  I t  w a s  a r g u e d  t h a t  

b y  t h e  p a s s i n g  o f  t h e  C h i n e s e  A c t s  t h e  p r e r o g a t i v e  o f  e x c l u d i n g  t h e m  a l t o g e t h e r  h a d  

b e e n  t a k e n  a w a y .  I  d o u b t  w h e t h e r  t h a t  w o u l d  b e  s o  i f  t h e  C h i n e s e  h a d  c o m e  i n  c o n 

f o r m i t y  w i t h  t h e  C h i n e s e  A c t s ,  t h e  C r o w n  n o t  b e i n g  n a m e d  t h e r e i n .  I  a m  p e r f e c t l y  

c l e a r  t h a t  i t  i s  n o t  s o  w h e n  t h e y  c o m e  i n  f r a u d  o f  t h o s e  A c t s .  I  h a v e  s a i d  t h a t  t h e  

C o u r t  w i l l  t a k e  j u d i c i a l  n o t i c e  o f  t h e  l a w  o f  n a t i o n s .  S e l f - p r e s e r v a t i o n  i s  t h e  f i r s t  l a w  

o f  n a t i o n s  a s  i t  i s  o f  i n d i v i d u a l s .  I  d o  n o t  d e s i r e  t o  r e f e r  t o  t h e  o p i n i o n s  o f  l e a r n e d  

t e x t  w r i t e r s  o n  i n t e r n a t i o n a l  l a w  c i t e d  d u r i n g  t h e  a r g u m e n t ,  b u t  i t  s e e m s  b e y o n d  a l l  

q u e s t i o n  t h a t  e v e r y  n a t i o n  m a y  e x e r c i s e  t h e  r i g h t  o f  e x c l u d i n g  a l i e n s  w i t h o u t  g i v i n g  

o f f e n c e  t o  t h e  c o u n t r y  t o  w h i c h  t h o s e  a l i e n s  b e l o n g .  A s  b e t w e e n  n a t i o n  a n d  n a t i o n ,  i t  

a p p e a r s  t o  m e  t h a t  t h e  G o v e r n m e n t  o f  V i c t o r i a  h a s  k e p t  w e l l  w i t h i n  t h e  r i g h t s  o f  t h e  

B r i t i s h  n a t i o n  i n  e x c l u d i n g  t h e  C h i n e s e ,  s u b j e c t ,  o f  c o u r s e ,  t o  a n y  t r e a t y  o b l i g a t i o n  o f  

w h i c h  n o  m e n t i o n  w a s  m a d e .  T h e  q u e s t i o n  a s  t o  w h e t h e r  t h e  G o v e r n m e n t  o f  V i c t o r i a  

c a n  e x e r c i s e  s u c h  a  p o w e r  i s  a  m a t t e r  b e t w e e n  t h i s  c o l o n y  a n d  t h e  m o t h e r  c o u n t r y .  

F r o m  a n  i n t e r n a t i o n a l  p o i n t  o f  v i e w ,  t h e  a c t  o f  t h e  G o v e r n m e n t  o f  V i c t o r i a  w o u l d  b e  

t h e  a c t  o f  t h e  n a t i o n ,  a n d  o n e  f o r  w h i c h  t h e  n a t i o n  w o u l d  h a v e  t o  b e a r  a n y  r e s p o n s i 

b i l i t y  a t t a c h e d  t h e r e t o — f o r  e x a m p l e ,  t h e  Shenandoah c a s e .  T h e  G o v e r n m e n t  f o r  t h e  

t i m e  b e i n g  i s  r e s p o n s i b l e  f o r  t h e  p e a c e ,  s a f e t y ,  a n d  w e l l - b e i n g  o f  t h e  c o m m u n i t y .  S o  

l o n g  a s  t h e i r  a c t s  a r e  w i t h i n  t h e  a u t h o r i t y  o f  l a w ,  t h i s  C o u r t  i s  n o t  c o n c e r n e d  a s  

t o  t h e  g r o u n d s  o f  j u s t i f i c a t i o n  f o r  t h e  s t e p s  t a k e n  b y  t h e m .  T h a t  i s  a  m a t t e r  f o r  

P a r l i a m e n t .  I  w o u l d  s a y  t h a t  t h e  C r o w n  o f  V i c t o r i a ,  u p o n  t h e  a d v i c e  o f  r e s p o n s i b l e  

M i n i s t e r s ,  i f  t h e y  h a d  r e a s o n a b l e  g r o u n d s  t o  a p p r e h e n d  t h a t  t h i s  c o u n t r y  w a s  l i k e l y  t o  

b e  o v e r - r u n  b y  t h e  i n f l u x  o f  a  l a r g e  n u m b e r  o f  a l i e n s  w h o  w e r e  c o m i n g  h e r e ,  n o t  f o r  

t h e  p u r p o s e  o f  p a s s i n g  t h r o u g h  t h e  c o u n t r y ,  b u t  t o  s e t t l e  h e r e ,  a n d  w h o  m i g h t ,  i n  

c o u r s e  o f  t i m e ,  o u t - n u m b e r  a n d  d o m i n a t e  o v e r  t h e  p e o p l e  w h o  h a v e  m a d e  t h i s  c o u n t r y  

w h a t  i t  i s ,  o r  w h o  m i g h t  d i s t u r b  t h e  p e a c e  o f  t h e  c o u n t r y  b y  c o m i n g  h e r e ,  h a v e  t h e  

p o w e r  t o  e x c l u d e  s u c h  p e r s o n s  a n d  p r e v e n t  t h e m  f r o m  l a n d i n g  h e r e .  W i t h  r e g a r d  t o  

t h e  c o n t e n t i o n  t h a t  t h e  p r e r o g a t i v e s  o f  t h e  C r o w n  c o u l d  o n l y  b e  e x e r c i s e d  o n  t h e  

p e r s o n a l  a u t h o r i t y  o f  t h e  Q u e e n ,  t h e  c o n s t i t u t i o n a l  u s a g e ,  w h i c h  h a s  n o w  b e c o m e  a  

p a r t  o f  o u r  c o n s t i t u t i o n a l  l a w ,  i s  t h a t  t h e  R o y a l  p r e r o g a t i v e s ,  w i t h  o n e  e x c e p t i o n ,  a s  

f a r  a s  I  r e m e m b e r ,  n a m e l y ,  t h e  r i g h t  o f  H e r  M a j e s t y  t o  d i s m i s s  h e r  M i n i s t e r s  f r o m  

o f f i c e ,  w h i c h  t h e  i n c o m i n g  M i n i s t r y  m u s t  d e f e n d  a n d  b e  r e s p o n s i b l e  f o r ,  c a n  o n l y  

b e  e x e r c i s e d  u p o n  t h e  a d v i c e  o f  t h e  r e s p o n s i b l e  a d v i s e r s  o f  t h e  C r o w n ,  a n d  a n y  

a t t e m p t  t o  e x e r c i s e  t h o s e  p o w e r s  b y  t h e  Q u e e n ,  o r  b y  h e r  r e p r e s e n t a t i v e  w i t h o u t  

a d v i c e ,  w o u l d  i n v o l v e  t h e  r e s i g n a t i o n  o f  h e r  M i n i s t e r s .  W e  c a n n o t  l e a r n ,  a n d  h a v e  n o  

r i g h t  t o  a s k  i n  t h i s  C o u r t ,  w h e t h e r  a n y  a d v i c e ,  o r  w h a t  a d v i c e ,  h a s  b e e n  t e n d e r e d  t o  

H e r  M a j e s t y .  S h e  i s  t h e  h e a d  o f  t h e  G o v e r n m e n t  h e r e ,  a n d  t h e  p r e s u m p t i o n  w o u l d  

b e ,  t h a t  w h e n e v e r  t h e  d i s c r e t i o n a r y  p o w e r s  o f  t h e  C r o w n  r e s t i n g  i n  t h e  R o y a l  p r e r o g a 

t i v e  h a v e  b e e n  e x e r c i s e d  f o r  t h e  s a f e t y  o r  p r o t e c t i o n  o f  t h e  p e o p l e  a n d  f o r  t h e  g o o d  

g o v e r n m e n t  o f  t h e  c o u n t r y ,  a n d  h e r  r e s p o n s i b l e  a d v i s e r s  c o n t i n u e  i n  h e r  s e r v i c e ,  t h a t  

t h e  p r e r o g a t i v e  h a s  b e e n  p r o p e r l y  e x e r c i s e d .  T h e  c o n s t i t u t i o n a l  e f f e c t  o f  t h i s  c h a n g e  

i n  t h e  m a n n e r  o f  e x e r c i s i n g  t h e  p r e r o g a t i v e  i s  t o  t r a n s f e r  t h e  p o w e r  o f  t h e  p r e r o g a t i v e  

f r o m  t h e  C r o w n  t o  t h e  p e o p l e ,  a s  r e p r e s e n t e d  b y  t h e  C o m m o n s  i n  P a r l i a m e n t ,  t o  w h o m  

M i n i s t e r s ,  u p o n  w h o s e  a u t h o r i t y  i t  i s  e x e r c i s e d ,  a r e  r e s p o n s i b l e .  I  a m ,  t h e r e f o r e ,  o f  

o p i n i o n  t h a t  t h e  s e c o n d  p a r t  o f  t h e  p l e a ,  i f  a m e n d e d ,  a s  s u g g e s t e d ,  w o u l d  a l s o  b e  a n  

a n s w e r  t o  t h i s  a c t i o n .
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M r .  J u s t i c e  W i l l i a m s  s a i d :— H a v i n g  r e g a r d  t o  w h a t  i s  s t a t e d  i n  t h e  j u d g m e n t  

o f  t h e  C h i e f  J u s t i c e ,  i t  i s  q u i t e  u n n e c e s s a r y  f o r  m e  t o  n o t i c e  t h e  n a t u r e  o f  t h e  p l e a d i n g s  

i n  t h i s  a c t i o n  f u r t h e r  t h a n  t o  o b s e r v e  t h a t  t h e  f o u r t h  p a r a g r a p h  o f  t h e  d e f e n c e  r a i s e s  

t w o  d e f e n c e s  ( 1 ) — ( w h i c h  I  p l a c e  f i r s t  m e r e l y  f o r  t h e  s a k e  o f  c o n v e n i e n c e  a n d  i n  o r d e r  

t o  d i s p o s e  o f  i t ) — T h a t  t h e  w r o n g f u l  a c t  c o m p l a i n e d  o f  w a s  d o n e  b y  t h e  d e f e n d a n t  t o  a n  

a l i e n ,  a n d  w a s  a d o p t e d  b y  t h e  r e s p o n s i b l e  a d v i s e r s  o f  t h e  C r o w n  i n  a n d  f o r  t h e  C o l o n y  

o f  V i c t o r i a ,  t h u s ,  i t  i s  a l l e g e d ,  c o n v e r t e d  i n t o  a n  a c t  o f  S t a t e .  ( 2 . )  T h a t  t h e  r i g h t  o r  

p o w e r  t o  e x c l u d e  a l i e n s  f r o m  t h e  t e r r i t o r y  o f  V i c t o r i a  i s  v e s t e d  i n  t h e  G o v e r n o r  o f  

V i c t o r i a ,  t o  b e  e x e r c i s e d  b y  h i m  u n d e r  a n d  i n  a c c o r d a n c e  w i t h  t h e  a d v i c e  o f  h i s  

r e s p o n s i b l e  M i n i s t e r s  ; t h a t  i n  t h i s  c a s e  h i s  r e s p o n s i b l e  M i n i s t e r s  e x e r c i s e d  t h e  p o w e r  

s o  v e s t e d ,  a n d  t h a t  t h e  s a n c t i o n  o r  c o n c u r r e n c e  o f  t h e  G o v e r n o r  t o  o r  w i t h  t h e  e x e r c i s e  

o f  t h a t  p o w e r  i s  t o  b e  p r e s u m e d  f r o m  t h e  f a c t  t h a t  h e  h a s  c o n t i n u e d  t h e  M i n i s t e r s  w h o  

s o  e x e r c i s e d  i t  i n  o f f i c e  a s  h i s  r e s p o n s i b l e  a d v i s e r s .  U p o n  t h i s  s e c o n d  l i n e  o f  d e f e n c e  

i t  i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  A t t o r n e y - G e n e r a l ,  a t  t h e  o u t s e t  o f  h i s  a r g u m e n t ,  

a d m i t t e d  t h a t  h e  r e l i e d  u p o n  n o  s a n c t i o n ,  c o n c u r r e n c e ,  o r  a s s e n t  o f  t h e  G o v e r n o r  o t h e r  

t h a n  t h a t  t o  b e  i n f e r r e d  f r o m  t h i s  c o n t i n u a n c e  i n  o f f i c e .  T h e s e  b e i n g  t h e  t w o  l i n e s  o f  

d e f e n c e ,  I  w i l l ,  f o r  t h e  s a k e  o f  c o n v e n i e n c e ,  d e a l  f i r s t  w i t h  t h a t  w h i c h  m a y  b e  s h o r t l y  

c a l l e d  t h e  a c t  o f  S t a t e  d e f e n c e .  T h e  a n s w e r  t o  t h i s  i s  s i m p l y ,  t h a t  t h a t  w h i c h  i s  c a l l e d  

a n d  r e l i e d  o n  i n  t h e  p r e s e n t  c a s e  a s  a n  a c t  o f  S t a t e  i s  n o  a c t  o f  S t a t e  a t  a l l .  A  

w r o n g f u l  a c t  d o n e  t o  a n  a l i e n ,  i f  r a t i f i e d  b y  t h e  S o v e r e i g n  p o w d e r ,  w o u l d  u n d o u b t e d l y  

b e c o m e  t h e r e b y  a n  a c t  o f  S t a t e ,  f o r  w h i c h  t h e  a l i e n  c o u l d  s e e k  r e d r e s s  i n  t h e  m u n i c i p a l  

c o u r t s  o f  t h e  S o v e r e i g n  p o w e r .  B u t  t h i s  C o l o n y  i s  n o t  a  S o v e r e i g n  p o w e r ;  a s  f a r  a s  

w e  a r e  c o n c e r n e d ,  t h e  I m p e r i a l  G o v e r n m e n t  a l o n e  o c c u p i e s  t h a t  p o s i t i o n ;  n o r  i s  t h e  

S o v e r e i g n  p o w e r  v e s t e d  i n  t h e  G o v e r n o r  o f  t h i s  C o l o n y ; a n d  t o  r e n d e r  t h e  a c t  

c o m p l a i n e d  o f  a n  a c t  o f  S t a t e ,  e i t h e r  t h e  r a t i f i c a t i o n  o f  H e r  M a j e s t y ’s  I m p e r i a l  

a d v i s e r s  w o u l d  b e  r e q u i r e d ,  o r ,  i f  t h e  S o v e r e i g n  p o w e r  w e r e  v e s t e d  i n  t h e  G o v e r n o r ,  

t h e  r a t i f i c a t i o n  o f  t h e  G o v e r n o r .  T h i s  p r i n c i p l e  i s  c l e a r l y  e s t a b l i s h e d  b y  t h e  

j u d g m e n t  o f  t h e  P r i v y  C o u n c i l  i n  t h e  c a s e  o f  t h e  S e c r e t a r y  o f  S t a t e  f o r  I n d i a  v. 
K a m a c h e e  B o y e  ( 1 3  M o o r e  P . C . ,  p .  2 2 ) .  T h e  r e s u l t  o f  t h e  j u d g m e n t  i n  t h a t  c a s e  

i s  s t a t e d  a t  p .  8 6  i n  t h e s e  w o r d s :— “ T h e  r e s u l t ,  i n  t h e i r  L o r d s h i p s ’ o p i n i o n ,  i s  t h a t  t h e  

p r o p e r t y  n o w  c l a i m e d  b y  t h e  r e s p o n d e n t  h a s  b e e n  s e i z e d  by the British Government acting 
as a Sovereign power t h r o u g h  i t s  delegate t h e  E a s t  I n d i a n  C o m p a n y ,  a n d  t h a t  t h e  a c t  s o  

d o n e ,  w i t h  i t s  c o n s e q u e n c e s ,  i s  a n  a c t  o f  S t a t e  o v e r  w7h i c l i  t h e  S u p r e m e  C o u r t  h a s  n o  

j u r i s d i c t i o n  ”  ( t h e  i m p o r t a n t  f a c t  i n  t h a t  c a s e  b e i n g  t h e  f a c t  t h a t  t h e  E a s t  I n d i a  C o m 

p a n y  w a s  the delegate o f the Sovereign power'). E v e n  m o r e  f o r c i b l y  a n d  c l e a r l y  i s  t h e  

s a m e  p r i n c i p l e  e s t a b l i s h e d  b y  t h e  j u d g m e n t  o f  M r .  B a r o n  P a r k e  ( 3  K n a p p ,  p p .  3 4 3 ,  

3 4 4 ) ,  c i t e d ,  a p p r o v e d  o f ,  a n d  a c t e d  u p o n  b y  t h e  P r i v y  C o u n c i l  i n  t h e  c a s e  o f  M u s g r a v e  

v. P u l i d o  ( 5  A p p e a l  C a s e s ,  p p .  1 0 9 ,  1 1 0 ) .  I f  t h e  G o v e r n o r  o f  t h i s  C o l o n y  h a s  t h e  

S o v e r e i g n  p o w e r  v e s t e d  i n  h i m ,  i t  i s  c l e a r  t h a t  o u t s i d e  h i s  c o m m i s s i o n  t h e r e  i s  n o t h i n g  

e l s e  " w h i c h  s o  v e s t s  i t .  B u t  t h e r e  i s  n o  s u c h  d e l e g a t i o n  o r  a n y t h i n g  a p p r o a c h i n g  t o  

i t  c o n t a i n e d  i n  h i s  c o m m i s s i o n .  T h e  G o v e r n o r  o f  t h i s  C o l o n y  i s  c l e a r l y  n o t  a  V i c e r o y ,  

a s  i s  c o m m o n l y  s u p p o s e d ,  a n d  t h e  t e r m  V i c e - R e g a l  i s  i n a p p r o p r i a t e  t o  t h e  p o s i t i o n  l i e  

o c c u p i e s .  “  H e  i s  m e r e l y  a n  o f f i c e r  o f  t h e  I m p e r i a l  G o v e r n m e n t  w i t h  a  l i m i t e d  a u t h o r i t y  

“  f r o m  t h e  C r o w n ,  a n d  h i s  a s s u m p t i o n  o f  a n  a c t  o f  S o v e r e i g n  p o w e r  o u t  o f  t h e  l i m i t s  

“  o f  t h e  a u t h o r i t y  s o  g i v e n  t o  h i m  i s  p u r e l y  v o i d ,  a n d  t h e  C o u r t s  o f  t h e  C o l o n y  o v e r  

“ w h i c h  l i e  p r e s i d e d  c o u l d  g i v e  i t  n o  l e g a l  e f f e c t . ”  ( M u s g r a v e  v. P u l i d o  a t  p a g e  1 1 0 . )  

N o  p e r s o n  o r  b o d y  o f  p e r s o n s  i n  t h i s  C o l o n y  i s  t h e  alter ego o f  t h e  S o v e r e i g n  ; t o  n o  

p e r s o n  o r  b o d y  o f  p e r s o n s  h a s  t h e r e  b e e n  a  d e l e g a t i o n  b y  t h e  S o v e r e i g n  o f  t h e  w h o l e  R o y a l  

p o w e r ;  a n d  a s  t h i s  C o l o n y  i s  m a n i f e s t l y  n o t  a  S o v e r e i g n  p o w e r ,  b u t  i s  o n l y  t h e  C o l o n y  

o r  d e p e n d e n c y  o f  a  S o v e r e i g n  p o w e r ,  n o  s a n c t i o n  o r  r a t i f i c a t i o n  c a n  b e  e x e r c i s e d  h e r e  

w h i c h  w o u l d  h a v e  t h e  e f f e c t  o f  m e r g i n g  i n  a n  a c t  o f  S t a t e  t h e  w r o n g f u l  a c t  o f  a  s u b j  e c t  

t o  a n  a l i e n ,  a n d  s o  b a r r i n g  t h e  a l i e n  f r o m  s e e k i n g  r e d r e s s  i n  o u r  C o u r t s  o f  J u s t i c e .  

T h e  c a s e s  I  h a v e  r e f e r r e d  t o  a r e ,  I  t h i n k ,  s u f f i c i e n t ,  t o  d i s p o s e  o f  t h i s  b r a n c h  o f  t h e  

d e f e n c e ,  a n d  i t  n o w  r e m a i n s  t o  c o n s i d e r  t h e  o t h e r ,  a n d  b y  f a r  t h e  m o r e  i m p o r t a n t .  H a v e  

w e  i n  t h i s  C o l o n y  t h e  r i g h t  o r  p o w e r  t o  e x c l u d e  a l i e n s  f r o m  o u r  t e r r i t o r y ?  I s  t h a t  

p o w e r  v e s t e d  b y  l a w  i n  t h e  G o v e r n o r  o f  t h i s  C o l o n y  s o  a s  t o  b e  e x e r c i s a b l e  b y  h i s  

r e s p o n s i b l e  a d v i s e r s ?  I  l i m i t  t h e  q u e s t i o n  p u r p o s e l y  i n  t h i s  w a y ,  f o r  i t  i s  n o t  p r e 

t e n d e d  e i t h e r  t h a t  a n y  s u c h  p o w e r  i s  v e s t e d  i n  t h e  G o v e r n o r  b y  h i s  c o m m i s s i o n ,  o r
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t h a t ,  h o w e v e r  i t  m a y  h a v e  h e e i i  v e s t e d ,  i t  h a s  b e e n  e x e r c i s e d  i n  a n y  o t h e r  w a y  

t h a n  t h r o u g h  h i s  r e s p o n s i b l e  a d v i s e r s .  U p o n  t h i s  s e c o n d  l i n e  o f  d e f e n c e  l e n g t h y  

a n d  e l a b o i  a t e  a i g u m e n t  h a s  b e e n  a d d r e s s e d  t o  t h e  C o u r t ,  c h i e f l y  u p o n  t h e  

p o i n t s  ( 1 )  a s  t o  w h e t h e r  t h e  p r e r o g a t i v e  o r  r i g h t  t o  e x c l u d e  a l i e n s  e v e r  

e x i s t e d  i n  E n g l a n d ; ( 2 )  w h e t h e r ,  i f  i t  e v e r  e x i s t e d ,  i t  h a s  n o t  f a l l e n  i n t o  d i s u s e ; ( 3 )  a s  t o  

t h e  e f f e c t  o f  n o n - u s e r  j ( 4 )  a s  t o  w h e t h e r  t h e  l e g i s l a t i o n  a s  r e g a r d s  C h i n e s e  i n  f o r c e  i n  

t h i s  C o l o n y  d o e s  n o t  g i v e  m e m b e r s  o f  t h a t  p a r t i c u l a r  n a t i o n a l i t y  a  s t a t u t o r y  r i g h t  t o  

e n t e r  t h e  C o l o n y  u p o n  c o m p l i a n c e  w i t h  t h e  s t a t u t o r y  c o n d i t i o n s .  A l l  t h e s e  q u e s t i o n s  

a r e  n o  d o u b t  f u l l  o f  i n t e r e s t ,  a n d  e l a b o r a t e  t r e a t i s e s  m i g h t  b e  w r i t t e n  u p o n  t h e m .  B u t  

I  d o  n o t  d e s i r e  t o  d e c i d e  m o r e  t h a n  i s  n e c e s s a r y ; a n d  i f  a  d e c i s i o n  u p o n  o n e ,  a n d  t h a t  

t h e  m o s t  i m p o r t a n t  a n d  s u b s t a n t i a l  p o i n t  i n  t h e  c a s e ,  d e c i d e s  t h i s  p o r t i o n  o f  t h e  d e f e n c e  

i n  f a v o u r  o f  t h e  p l a i n t i f f ,  i t  i s  m a n i f e s t l y  u n n e c e s s a r y  t o  e x p r e s s  a n  o p i n i o n  u p o n  a n y  

o t h e r  p o i n t ,  h o w e v e r  i n t e r e s t i n g  t h e  e x p r e s s i o n  o f  a n  o p i n i o n  u p o n  t h a t  o t h e r  p o i n t  

m i g h t  b e .  I  w i l l  a s s u m e  t h e r e f o r e ,  w i t h o u t  o f f e r i n g  a n y  o p i n i o n  t h e r e u p o n ,  t h a t  t h e  

p r e r o g a t i v e ,  o r  r i g h t  r e f e r r e d  t o ,  d i d  a n d  d o e s  e x i s t  i n  E n g l a n d ,  t h a t  i t  h a s  n o t  t h e r e  

f a l l e n  i n t o  d i s u s e ,  o r  t h a t ,  i f  i t  h a s ,  s u c h  n o n - u s e r  d o e s  n o t  a f f e c t  o r  p r e v e n t  i t s  e x e r c i s e  

t h e r e .  B u t  m a k i n g  a l l  t h e s e  a s s u m p t i o n s  i n  f a v o u r  o f  t h e  d e f e n d a n t  a n d  a g a i n s t  t h e  

p l a i n t i f f ,  n o n e  o f  t h e m  a f f e c t  t h e  m a i n  a n d  s u b s t a n t i a l  q u e s t i o n  i n  t h e  c a s e ,  a n d  t h e  o n l y  

q u e s t i o n  w i t h  w h i c h  I  a m  c o n c e r n e d ,  a n d  t h a t  i s  t h i s ,  w h e t h e r ,  under any law i n  f o r c e  

i n  V i c t o r i a ,  t h e  G o v e r n o r ,  o r  t h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  h i s  M i n i s t e r s ,  o r  

M i n i s t e r s ,  h a s  o r  h a v e  t h e  p o w e r  e x p r e s s l y  o r  i m p l i e d l y  t o  e x c l u d e  a l i e n s  f r o m  o u r  

t e r r i t o r y .  J u s t  a s  i n  r e g a r d  t o  t h a t  b r a n c h  o f  t h e  d e f e n c e  w h i c h  I  h a v e  d e a l t  w i t h  

f i r s t  w e  f i n d  n o  t r a c e  o f  a  d e l e g a t i o n  o f  t h e  S o v e r e i g n  p o w e r  t o  t h e  G o v e r n o r  i n  h i s  

c o m m i s s i o n ,  s o  b y  t h e  s a m e  i n s t r u m e n t  i s  t h e r e  n o t h i n g  a p p r o a c h i n g  t o  a  p o w e r  t o  

e x c l u d e  a l i e n s  v e s t e d  i n  t h a t  o f f i c e r .  I f  i t  e x i s t s ,  t h e r e f o r e ,  h e r e  a t  a l l ,  i t  m u s t  b e  b y  

v i r t u e  o f  s o m e  l a w  i n  f o r c e  i n  V i c t o r i a ; a n d  u n l e s s  i t  b e  b y  v i r t u e  o f  o u r  u  C o n s t i t u t i o n  

A c t , ”  t h e r e  i s  n o  o t h e r  l a w  u n d e r  w h i c h  i t  c a n  b e  c o n t e n d e d  t h a t  w e  g e t  s u c h  a  p o w e r ,  

e i t h e r  e x p r e s s l y  o r  b y  i m p l i c a t i o n .  T h e n ,  a g a i n ,  i t  h a s  n o t  b e e n  p r e t e n d e d ,  n o r  i s  i t  

p r e t e n d e d ,  e i t h e r  u p o n  t h e  p l e a d i n g s  o r  i n  a r g u m e n t ,  t h a t  t h e  G o v e r n o r  h a s  e x e r c i s e d  

t h i s  a l l e g e d  p o w e r  p e r s o n a l l y ,  o r  b y  v i r t u e  o f  a n y  a u t h o r i t y  t h e  e x e r c i s e  o f  w h i c h  i s  

v e s t e d  i n  h i m  p e r s o n a l l y ,  b u t  t h e  p o s i t i o n  t a k e n  i s ,  t h a t  t h e  p o w e r  c l a i m e d  h a s  i n  t h i s  

c a s e  b e e n  e x e r c i s e d  b y  M i n i s t e r s  w i t h  t h e  s a n c t i o n  a n d  c o n c u r r e n c e  o f  t h e  G o v e r n o r ,  

s i g n i f i e d  b y  t h e i r  c o n t i n u a n c e  i n  o f f i c e .  T h e r e f o r e ,  t h e  o n e  a n d  o n l y  n e c e s s a r y  p o i n t  

t o  b e  c o n s i d e r e d  i s  t h i s : I s  t h e  p o w e r  c l a i m e d  v e s t e d  b y  a n y  l a w  i n  f o r c e  i n  V i c t o r i a  

i n  t h e  G o v e r n o r ,  a n d  i s  t h a t  p o w e r ,  i f  s o  v e s t e d ,  t o  b e  e x e r c i s e d  t h r o u g h  h i s  M i n i s t e r s  ? 

I f  I  c o m e  t o  t h e  c o n c l u s i o n  t h a t  n o  s u c h  p o w e r  e x i s t s  i n  V i c t o r i a ,  t h e n  i t  i s  m a n i f e s t l y  

n o t  o n l y  u n n e c e s s a r y  f o r  m e  t o  c o n s i d e r  t h e  o t h e r  p o i n t s  t o  w h i c h  I  h a v e  r e f e r r e d ,  b u t  

a l s o  t h e  p o i n t  w h e t h e r  C h i n e s e  w h o  c o m p l y  w i t h  t h e  s t a t u t o r y  c o n d i t i o n s  h a v e  o r  h a v e  

n o t  a  s t a t u t o r y  r i g h t  t o  b e  a d m i t t e d  i n t o  o u r  t e r r i t o r y .  .

I  c o n f e s s  I  h a v e  c o m e  t o  t h e  c o n c l u s i o n  a t  w h i c h  I  h a v e  a r r i v e d  w i t h  g r e a t  

r e l u c t a n c e .  I  f u l l y  r e c o g n i s e  t h e  i m p o r t a n c e  o f  o u r  d e c i s i o n ,  a n d  o f  i t s  p o s s i b l e  e f f e c t  

u p o n  t h e  f u t u r e  o f  t h i s  C o l o n y .  I  d o  n o t  h e s i t a t e  t o  s a y  t h a t ,  i f  t h e  c o n c l u s i o n  a t  

w h i c h  I  h a v e  a r r i v e d  b e  a  r i g h t  o n e ,  w e  h a v e  n o  legal m e a n s  o f  p r e v e n t i n g  c a r g o e s  o f  

a l i e n  c o n v i c t s ,  i f  t h e y  w e r e  s e n t  h e r e  t o - m o r r o w ,  f r o m  l a n d i n g  o n  a n d  p o l l u t i n g  o u r  

s h o r e s .  I  h a v e  b e e n  f o r  y e a r s ,  i n  c o m m o n  w i t h ,  I  b e l i e v e ,  v e r y  m a n y  o t h e r s ,  u n d e r  

t h e  d e l u s i o n  ( a s  I  m u s t  t e r m  i t )  t h a t  w e  e n j o y e d  i n  t h i s  C o l o n y  r e s p o n s i b l e  g o v e r n m e n t  

i n  t h e  p r o p e r  s e n s e  o f  t h e  t e r m .  I  a w a k e  t o  f i n d ,  a s  f a r  a s  m y  o p i n i o n  g o e s ,  t h a t  w e  

h a v e  m e r e l y  a n  i n s t a l m e n t  o f  r e s p o n s i b l e  g o v e r n m e n t .  I t  w o u l d  h a v e  g i v e n  m e  s i n c e r e  

s a t i s f a c t i o n  t o  h a v e  b e e n  e n a b l e d ,  i n  p r o n o u n c i n g  m y  j u d g m e n t ,  t o  h a v e  e x p r e s s e d  m y  

c o n c u r r e n c e  w i t h  t h e  c o n c l u s i o n  o f  t h e  C h i e f  J u s t i c e  u p o n  t h i s  p o i n t ; b u t  I  h a v e  f e l t  

m y s e l f  f o r c e d  a s  a  l a w y e r ,  c o n s t r u i n g  o u r  l a w  a s  a  l a w y e r ,  t o  d i f f e r  f r o m  h i m  o n  t h i s  

m o s t  i m p o r t a n t  q u e s t i o n ,  n a m e l y ,  a s  t o  w h a t  i s  t h e  s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  

w h i c h  w e  h a v e  h a d  g r a n t e d  t o  u s  i n  V i c t o r i a ; o r ,  t o  p u t  i t  m o r e  c o n c r e t e l y ,  d o e s  t h e  

s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  g r a n t e d  t o  u s ,  b e  i t s  m e a s u r e  f u l l  o r  s c a n t y ,  i n c l u d e  

t h e  p o w e r  o r  r i g h t  t o  p r e v e n t  a l i e n s  f r o m  l a n d i n g  o n  o u r  t e r r i t o r y  T h e  a n s w e r  t o  

t h i s  q u e s t i o n  m u s t  d e p e n d  o n  t h e  c o n s t r u c t i o n  p l a c e d  u p o n  o u r  “  C o n s t i t u t i o n  A c t .  A s  

I  u n d e r s t a n d  t h e  j u d g m e n t  o f  t h e  C h i e f  J u s t i c e ,  h e  h o l d s  t h a t ,  u n d e r  t h a t  A c t ,  s o  f a r  

a s  r e g a r d s  o u r  i n t e r n a l  a f f a i r s ,  a n d  o n l y  s o  f a r  a s  t h e y  a r e  c o n c e r n e d ,  w e  h a v e  h a d  g r a n t e d  

t o  u s  a  f u l l  a n d  c o m p l e t e  s y s t e m  o r  m e a s u r e  o f  r e s p o n s i b l e  g o v e r n m e n t .  I n  t h i s  h e  

h o l d s  t o  b e  i n c l u d e d  t h e  r i g h t  t o  p r e v e n t  a l i e n s  l a n d i n g  o n  o u r  s h o r e s , ^  i n a s m u c h  a s ,  i n  m s  

o p i n i o n ,  t h e  e x e r c i s e  o f  t h a t  r i g h t  r e l a t e s  t o  t h e  m a n a g e m e n t  o f  o u r  i n t e r n a l  a f f a i r s ,  a n d  

i s  a  r i g h t  w h i c h  i t  m a y  b e  n e c e s s a r y  t o  e x e r c i s e  f o r  t h e  p r e s e r v a t i o n  o f  o u r  o w n  t e r r i t o r y .



I  d o  n o t ,  a t  t h e  o u t s e t ,  t h i n k  t h a t  i t  i s  c l e a r  t h a t  t h e  r i g h t  c l a i m e d  t o  e x c l u d e  a l i e n s  i s  

n o t  o n e  w h i c h  a f f e c t s  a n d  c o n c e r n s  I m p e r i a l  i n t e r e s t s ; i n  o t h e r  w o r d s ,  I  d o  n o t  t h i n k  

i t  i s  c l e a r  t h a t  i t  r e l a t e s  s o l e l y  t o  o u r  o w n  i n t e r n a l  a f f a i r s  a n d  i n t e r e s t s ;  h u t  

p a s s i n g  t h a t  b y  w i t h  a n  e x p r e s s i o n  o f  d o u b t ,  u n d e t e r m i n e d  f o r  t h e  p r e s e n t ,  I  d o  n o t  

t h i n k  w e  h a v e  t h e  r i g h t  o r  p o w e r  c l a i m e d .  T h e  G o v e r n o r ,  e i t h e r  w i t h  o r  w i t h o u t  t h e  

a d v i c e  o f  M i n i s t e r s ,  h a s ,  a s  w e  h a v e  s e e n ,  n o  s u c h  a u t h o r i t y  c o n v e y e d  t o  h i m  b y  h i s  

c o m m i s s i o n ; t h e n  i n  w h a t  l a w  o r  i n s t r u m e n t  i s  t h e  p o w e r  a l l e g e d  t o  b e  c o n t a i n e d ?  

A l l ,  a s  I  u n d e r s t a n d ,  a r e  a g r e e d  t h a t ,  i f  i t  e x i s t s  a n y w h e r e ,  i t  e x i s t s  i n  t h e  u C o n s t i t u t i o n  

A c t , ”  a n d  t h a t  i f  i t  e x i s t s ,  i t  e x i s t s  w i t h i n  t h e  l i m i t a t i o n  t o  w h i c h  I  h a v e  j u s t  r e f e r r e d .  

W h e t h e r ,  t h e r e f o r e ,  w e  a f f i r m  t h a t  t h e  p o w e r  e x i s t s ,  o r  d e n y  i t s  e x i s t e n c e ,  i t  i s  t o  a  

c o n s i d e r a t i o n  o f  w h a t  h a s  p a s s e d  t o  u s  u n d e r  t h e  u  C o n s t i t u t i o n  A c t ”  t h a t  w e  a r e  d r i v e n .  

I  d o  n o t  h e s i t a t e  t o  s a y  t h a t  t h e  p h r a s e o l o g y  o f  t h e  A c t  i s  s o  v a g u e  a n d  o b s c u r e  i n  

p a r t s  a s  t o  c r e a t e  g r a v e  d o u b t s  a s  t o  i t s  m e a n i n g ,  w h e r e  n o  d o u b t  n e e d  h a v e  e x i s t e d ,  

a n d  t h a t  a  s t u d y  o f  i t  l e a v e s  t h e  i m p r e s s i o n  u p o n  o n e ’s  m i n d  t h a t  t h o s e  w h o  f r a m e d  i t ,  

f r o m  t h e  c o l o n i a l  p o i n t  o f  v i e w ,  w e r e  f e a r f u l  o f  e x p r e s s i n g  t o o  p l a i n l y ,  e i t h e r  w h a t  w e r e  

t h e  p r i v i l e g e s  a n d  r i g h t s  s o u g h t  a n d  t h o u g h t  t o  b e  o b t a i n e d  b y  i t ,  o r ,  o n  t h e  o t h e r  

h a n d ,  f r o m  t h e  I m p e r i a l  p o i n t  o f  v i e w ,  o f  s t a t i n g  t o o  b l u n t l y  w h a t  r i g h t s  a n d  p r i v i l e g e s  

i t  w a s  i n t e n d e d  s h o u l d  n o t  p a s s  t o  t h e  C o l o n y  u n d e r  i t .

P a s s i n g  n o w  t o  a n  e x a m i n a t i o n  o f  t h e  u C o n s t i t u t i o n  A c t , ”  w h a t  p r i n c i p l e s  o f  

c o n s t r u c t i o n  s h o u l d  w e  a p p l y ,  a n d ,  a p p l y i n g  t h o s e  p r i n c i p l e s ,  w h a t  p r i v i l e g e s  a n d  r i g h t s ,  

g e n e r a l l y  a n d  b r i e f l y ,  p a s s  t o  t h i s  C o l o n y  u n d e r  i t  ?  I f  t h e  o b j e c t  o f  t h e  A c t  w a s  t o  

c r e a t e  a s y s t e m  o f  r e s p o n s i b l e  g o v e r n m e n t  i n  V i c t o r i a ,  a n d  i f  a  s y s t e m  o f  r e s p o n s i b l e  

g o v e r n m e n t  w a s  c r e a t e d  b y  t h e  A c t ,  t h e r e  c a n  b e  n o  d o u b t  t h a t  t o  t h e  c o n s t r u c t i o n  o f  

t h e  A c t  w e  s h o u l d  a p p l y  t h e  p r i n c i p l e s — ( 1 )  t h a t  t h e  g r a n t  o f  t h a t  s y s t e m ,  w h a t e v e r  

i t  m a y  a m o u n t  t o ,  c a r r i e s  w i t h  i t  a  g r a n t  o f  a l l  s u c h  p o w e r s  a s  a r e  n e c e s s a r y  t o  t h e  

e x i s t e n c e  o f  t h a t  s y s t e m ,  a n d  t o  t h e  p r o p e r  e x e r c i s e  o f  t h e  f u n c t i o n s  i n h e r e n t  i n  o r  

i n c i d e n t  t o  t h a t  s y s t e m  ( B a r t o n  v. T a y l o r ,  1 1  A p p e a l  C a s e s ,  p .  2 0 3 )  ; a n d  ( 2 )  t h a t  

w h e n e v e r  a  l a w  g r a n t s  a n y t h i n g ,  i t  i m p l i e d l y  a l s o  g r a n t s  t h a t  w i t h o u t  w h i c h  t h e  

t h i n g  g r a n t e d  c o u l d  n o t  e x i s t  ( quando lex aliquid concedit, coneedere mdetur et iltud 
sine quo res ipsa esse non potest) ( B a r t o n  v. T a y l o r ,  p .  2 0 7 ) .  F u r t h e r ,  t h a t  t o  t h e  

c o n s t r u c t i o n  o f  s u c h  a n  A c t  a s  t h e  o n e  n o w  i n  q u e s t i o n  w e  s h o u l d  a p p l y  w i t h  c a u t i o n  

a n o t h e r  e q u a l l y  w e l l  k n o w n  m a x i m — Expressio unius exclusio alterius. N o w ,  t o  

b e g i n  w i t h ,  l o o k i n g  m e r e l y  a t  t h e  A c t  i t s e l f  ( w h i c h ,  i n  c o n s t r u i n g  t i b i s  o r  a n y  o t h e r  

A c t  o f  P a r l i a m e n t ,  i s  t h e  l e g i t i m a t e  c o u r s e ) ,  a n d  n o t  a t  d e s p a t c h e s  o r  s p e e c h e s  i n  t h e  

I m p e r i a l  o r  a n y  o t h e r  P a r l i a m e n t  ( w h i c h ,  f o r  t h e  p u r p o s e  o f  g i v i n g  a  l e g a l  c o n s t r u c t i o n  

t o  l e g i s l a t i o n ,  a r e ,  i n  m y  o p i n i o n ,  c l e a r l y  v a l u e l e s s ) ,  i t  i s ,  a t  t h e  l e a s t ,  o p e n  t o  d o u b t  

w h e t h e r  i t  w a s  the p r i m a r y  o b j e c t  o f  t h e  A c t  t o  c r e a t e  e v e n  a s y s t e m  o f  r e s p o n 

s i b l e  g o v e r n m e n t  i n  V i c t o r i a .  I f  t h a t  w a s  i t s  p r i m a r y  o b j e c t ,  t h e n  i t  i s  v e r y  

s i n g u l a r  t h a t  t h e r e  i s  n o  m e n t i o n  w h a t e v e r  o f  s o  h i g h  o r  i m p o r t a n t  a n  o b j e c t  i n  t h e  

p r e a m b l e ,  t h o u g h  t h e r e  i s  e x p r e s s  m e n t i o n  o f  a n o t h e r ,  a n d  c e r t a i n l y  n o t  m o r e  i m p o r 

t a n t  o b j e c t :— “  W h e r e a s  i t  i s  e x p e d i e n t  t o  e s t a b l i s h  i n  t h e  s a i d  C o l o n y  s e p a r a t e  L e g i s l a -  

“  t i v e  H o u s e s ,  a n d  t o  v e s t  i n  t h e m  a s  w e l l  t h e  p o w e r s  a n d  f u n c t i o n s  o f  t h e  L e g i s l a t i v e  

“  C o u n c i l  n o w  s u b s i s t i n g  a s  t h e  o t h e r  a n d  a d d i t i o n a l  p o w e r s  a n d  f u n c t i o n s  h e r e i n a f t e r  

u  m e n t i o n e d . ”  I  t a k e  l e a v e ,  t h e r e f o r e ,  a t  t h e  o u t s e t ,  t o  d o u b t  w h e t h e r ,  k e e p i n g  s t r i c t l y  

w i t h i n  t h e  f o u r  c o r n e r s  o f  t h e  A c t ,  i t  w a s  i t s  p r i m a r y  o b j e c t  t o  c r e a t e  a  s y s t e m  o f  

r e s p o n s i b l e  g o v e r n m e n t .  I  t h i n k  i t s  p r i m a r y  o b j e c t  a n d  i n t e n t i o n  w a s  t o  d o  t h a t  

w h i c h  i s  s t a t e d  i n  t h e  p r e a m b l e .  B u t  e v e n  i f  t h i s  b e  s o ,  i t  m a y  v ' c l l  b e  t h a t ,  i r r e s p e c 

t i v e  a l t o g e t h e r  o f  t h e  p r e a m b l e ,  t h e  o p e r a t i v e  p a r t  o f  t h e  A c t  c r e a t e s  a  s y s t e m  o f  

r e s p o n s i b l e  g o v e r n m e n t .  I f  i t  d o e s ,  t h e n  t h e  p r i n c i p l e s  o r  c a n o n s  o f  c o n s t r u c t i o n  t o  

w h i c h  I  h a v e  r e f e r r e d  a p p l y  t o  t h e  e x i s t e n c e  a n d  w o r k i n g  o f  the system so created, 

b u t  n o  f u r t h e r .  I n  o t h e r  w o r d s  I  a m  o n l y  a t  l i b e r t y  t o  r e g a r d  a s  i n c o r p o r a t e d  i n  t h e  

A c t ,  t h o u g h  n o t  e x p r e s s e d ,  a l l  s u c h  p o w e r s  a s  m a y  b e  n e c e s s a r y  t o  t h e  e x i s t e n c e  a n d  

'w o r k i n g  o f  that s y s t e m ,  a n d  w i t h o u t  w h i c h  t h e  s y s t e m  s o  c r e a t e d  c o u l d  h a v e  n o  v i t a l i t y .  

B u t  t h e r e  m a y  b e  i n f i n i t e  v a r i e t i e s  a n d  i n f i n i t e  d e g r e e s  o f  r e s p o n s i b l e  g o v e r n m e n t ,  a n d  

p o w e r s  w h i c h  m a y  w e l l  b e  n e c e s s a r y  t o  t h e  e x i s t e n c e ,  o r  w o r k i n g ,  o r  v i t a l i t y ,  o f  o n e  

s y s t e m  m a y  n o t  b e  s o  a s  t o  a n o t h e r .  W e ,  t h e r e f o r e ,  f i n d  o u r s e l v e s  c o n t i n u a l l y  a n d  o n  

a l l  s i d e s  d r i v e n  b a c k  t o  t h i s  c e n t r a l  p o i n t ,  w h a t  i s  t h e  m e a s u r e  o f  g o v e r n m e n t  w h i c h  

h a s  p a s s e d  t o  u s  u n d e r  o u r  d e e d  o f  g r a n t  ( i f  I  m a y  s o  c a l l  i t )  ?  W i t h  w h a t  l i m i t a 

t i o n s  i s  i t  s u r r o u n d e d  ?  W h a t  p o w e r s  a r e  c o n v e y e d  t o  u s ,  a n d  w h a t  n o t  ?  1  a m

o f  o p i n i o n  t h a t  a s y s t e m  o r  a m e a s u r e  o f  r e s p o n s i b l e  g o v e r n m e n t  i s  c r e a t e d  b y  

t h e  A c t .  T h i s  I  t h i n k  m a y  f a i r l y  b e  i n f e r r e d  f r o m  t h e  s o m e w h a t  l o o s e l y -  

w o r d e d  p r o v i s i o n  i n  t h e  l a t t e r  p a r t  o f  s e c t i o n  3 7 ,  “  w i t h  t h e  e x c e p t i o n  o f
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44 t h e  a p p o i n t m e n t s  o f  t h e  o f f i c e r s  l i a b l e  t o  r e t i r e  f r o m  o f f i c e  o n  p o l i t i c a l  g r o u n d s  w h i c h  

44 a p p o i n t m e n t s  s h a l l  b e  v e s t e d  i n  t h e  G o v e r n o r  a l o n e . ”  T h i s  e v i d e n t l y  r e l a t e s  t o  t h e  

a p p o i n t m e n t  o f  M i n i s t e r s  o f  t h e  C r o w n  i n  a n d  f o r  t h e  C o l o n y  o f  V i c t o r i a ,  o r ,  i n  o t h e r  

w o r d s ,  t o  t h e  a p p o i n t m e n t  o f  t h e  G o v e r n o r ’s  r e s p o n s i b l e  a d v i s e r s .  B u t  t o  s a y  t h a t  a n  

i s o l a t e d  e x p r e s s i o n  o f  t h i s  k i n d  g i v e s  t o  t h i s  C o l o n y  t h e  s a m e  r i g h t s  a n d  p o w e r s  i n  

r e g a r d  t o  a l l  c o l o n i a l  a n d  l o c a l  a f f a i r s ,  a n d  a p p l i c a b l e  t h e r e t o ,  a s  t h e  B r i t i s h  G o v e r n 

m e n t  p o s s e s s e s  i n  r e g a r d  t o  t h e  a f f a i r s  o f  G r e a t  B r i t a i n ,  i s  t h e  e n u n c i a t i o n  o f  a  p r o 

p o s i t i o n  w h i c h  i s  n o t  o n l y  s t a r t l i n g  b u t  p o s i t i v e l y  u n i n t e l l i g i b l e  t o  m e .  W e  h a v e  c e r 

t a i n  p o w e r s ,  p r i v i l e g e s ,  a n d  r i g h t s  expressly g r a n t e d  t o  u s  b y  t h e  A c t ,  a n d ,  m i n d f u l  o f  

t h e  p r i n c i p l e s  o f  c o n s t r u c t i o n  a p p l i c a b l e  t o  a n  A c t  o f  t h i s  d e s c r i p t i o n ,  t h o s e  p o w e r s ,  

p r i v i l e g e s ,  a n d  r i g h t s ,  s o  e x p r e s s l y  g r a n t e d ,  c a r r y  w i t h  t h e m  a l l  s u c h  o t h e r  i m p l i e d  

p o w e r s  a s  a r e  n e c e s s a r y  t o  t h e  e x i s t e n c e ,  e n j o y m e n t ,  a n d  u s e  o f  t h o s e  p o w e r s ,  r i g h t s ,  

a n d  p r i v i l e g e s .  B u t ,  a s  a  l a w y e r ,  I  p r o t e s t  a g a i n s t  a b u s i n g  t h e s e  g r a n d  a n d  b e n e f i c i a l  

p r i n c i p l e s  t o  t h e  e x t e n t  o f  u s i n g  t h e m  t o  c r e a t e  a n d  c a l l  i n t o  e x i s t e n c e  a  p r i m a r y  

p o w e r ,  o r  t o  s u p p l e m e n t  o r  a i d  t h a t  w h i c h  h a s  n o  e x i s t e n c e .  U n d e r  44 T h e  C o n s t i t u t i o n  

A c t , ”  w e  a r e  a t  f i r s t  a u t h o r i z e d  t o  e s t a b l i s h  t w o  L e g i s l a t i v e  H o u s e s  i n s t e a d  o f  o n e  

( S e c t i o n  ’I )  t h a t  b e i n g ,  a s  I  w o u l d  a g a i n  o b s e r v e ,  t h e  p r i m a r y  o b j e c t  o f  t h e  A c t  a s  e x 

p r e s s e d  i n  t h e  p r e a m b l e ; a n d ,  a l s o ,  b y  t h e  s a m e  s e c t i o n ,  p o w e r  i s  g i v e n  t o  b o t h  H o u s e s  

t o  m a k e  l a w s  c o n j o i n t l y  i n  a n d  f o r  V i c t o r i a ,  s u b j e c t  t o  H e r  M a j e s t y ’s  a s s e n t .  T h e n ,  

b y  s e c t i o n  2 8 ,  t h e  G o v e r n o r  ( t h i s  e x p r e s s i o n  b y  s e c t i o n  6 2 ,  m e a n i n g  t h e  p e r s o n  f o r  

t h e  t i m e  b e i n g  l a w f u l l y  a d m i n i s t e r i n g  t h e  G o v e r n m e n t  o f  V i c t o r i a ,  t h e  w o r d  44 a l o n e ”  

a n d  t h e  w o r d s  44 w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l , ”  b o t h  o f  w h i c h  e x p r e s s i o n s  

a r e  f o u n d  i n  a n o t h e r  p a r t  o f  t h e  A c t ,  b e i n g  o m i t t e d )  i s  t o  c o n v o k e  a n d  t o  p r o r o g u e  

b o t h  t h e  C o u n c i l  a n d  t h e  A s s e m b l y  a n d  t o  d i s s o l v e  t h e  A s s e m b l y .  B y  s e c t i o n  3 5 ,  

p o w e r  i s  g i v e n  t o  t h e  L e g i s l a t u r e  o f  V i c t o r i a  t o  d e f i n e  i t s  p r i v i l e g e s ,  p o w e r s ,  a n d  

i m m u n i t i e s  w i t h i n  a  c e r t a i n  l i m i t .  B y  s e c t i o n  3 6 ,  i t  s h a l l  b e  l a w f f u l  f o r  the Governor 
t o  s e n d  b a c k  t o  t h e  C o u n c i l  o r  A s s e m b l y  f o r  c o n s i d e r a t i o n  a n y  a m e n d m e n t  w h i c h  h e  

m a y  d e s i r e  t o  b e  m a d e  i n  a n y  B i l l  p r e s e n t e d  t o  h i m  f o r  H e r  M a j e s t y ’s  a s s e n t .  T h e n  

c o m e s  s e c t i o n  3 7 ,  b y  w h i c h  p o w e r  i s  g i v e n  t o  44 the Governor with the advice o f his 
44Executive Council”  t o  a p p o i n t  t o  p u b l i c  o f f i c e s ,  e x c e p t i n g  M i n i s t e r s  o f  t h e  C r o w n ,  

w h o s e  a p p o i n t m e n t s  a r e  v e s t e d  i n  t h e  44 Governor alone.” B y  s e c t i o n  4 3 ,  p o w e r  i s  g i v e n  

t o  i m p o s e  a n d  l e v y  d u t i e s  o f  C u s t o m s .  T h e n  c o m e  s e c t i o n s  r e l a t i n g  t o  t h e  h a n d i n g  

o v e r  a l l  r e v e n u e s  o f  t h e  C r o w n  t o  t h e  C o l o n y ,  a n d  t o  t h e  c h a r g i n g  s u c h  r e v e n u e s  w i t h  

p a y m e n t  o f  t h e  c i v i l  l i s t ,  & c .  B y  s e c t i o n  5 4 ,  p o w e r  i s  g i v e n  t o  P a r l i a m e n t  t o  m a k e  l a w s  

f o r  r e g u l a t i n g  t h e  s a l e ,  d i s p o s a l ,  l e t t i n g ,  a n d  o c c u p a t i o n  o f  w a s t e  l a n d s  o f  t h e  C r o w n  

a n d  o f  a l l  m i n e s  a n d  m i n e r a l s  t h e r e i n .  B y  s e c t i o n  5 5 ,  p o w e r  t o  a p p r o p r i a t e  t h e  c o n s o l i 

d a t e d  r e v e n u e .  T h e n  c o m e s  t h e  wTe l l - k n o w n  a n d  m u c h - d e b a t e d  s e c t i o n s ,  5 6  a n d  5 7 ,  

b y  w h i c h  i t  i s  p r o v i d e d  t h a t  a l l  B i l l s  f o r  a p p r o p r i a t i n g  a n y  p a r t  o f  t h e  r e v e n u e  a n d  f o r  

i m p o s i n g  a n y  d u t y ,  r a t e ,  t a x ,  r e n t ,  r e t u r n ,  o r  i m p o s t  s h a l l  o r i g i n a t e  i n  t h e  A s s e m b l y ,  

a n d  m a y  b e  r e j e c t e d ,  b u t  n o t  a l t e r e d ,  b y  t h e  C o u n c i l ,  a n d  t h a t  n o  s u c h  B i l l  s h a l l  b e  

o r i g i n a t e d  i n  t h e  A s s e m b l y  w h i c h  s h a l l  n o t  h a v e  b e e n  first  r e c o m m e n d e d  b y  a  m e s s a g e  

o f  “the Governor”  t o  t h e  A s s e m b l y .  B y  s e c t i o n  6 0 ,  p o w e r  i s  g i v e n  t o  P a r l i a m e n t  t o  

r e p e a l ,  a l t e r ,  o r  v a r y  t h e  A c t ,  s u b j e c t  t o  c e r t a i n  l i m i t a t i o n s  a n d  c o n d i t i o n s ,  a n d  b y  s e c 

t i o n  6 1  p o w e r  i s  g i v e n  t o  t h e  L e g i s l a t u r e  t o  a l t e r  t h e  E l e c t o r a l  A c t .  I  h a v e  n o w ,  I  t h i n k ,  

g e n e r a l l y  a n d  b r i e f l y  e n u m e r a t e d  n e a r l y  a l l ,  i f  n o t  a l l ,  t h e  p o w e r s ,  r i g h t s ,  a n d  p r i v i l e g e s  

w h i c h  a r e  e x p r e s s e d  a s  p a s s i n g  u n d e r  44 T h e  C o n s t i t u t i o n  A c t , ”  a n d  I  a t  o n c e  a d m i t  

t h a t  a l l  o t h e r  p o w e r s  w h i c h ,  t h o u g h  n o t  e x p r e s s e d ,  a r e  n e c e s s a r y  t o  t h e  e x i s t e n c e ,  

w o r k i n g ,  o r  f u n c t i o n a l  l i f e  o f  t h e  e x p r e s s e d  p o w e r s ,  p a s s  w i t h  t h e m ,  b u t  n o n e  

o t h e r s .  H o w ,  h o w  c a n  i t  b e  s a i d  t h a t  t h e  p o w e r  o r  r i g h t  t o  e x c l u d e  a l i e n s  f r o m  o u r  

t e r r i t o r y  i s  i n  a n y  s e n s e  n e c e s s a r y  t o  t h e  e x e r c i s e ,  e n j o y m e n t ,  o r  u s e  o f  

a n y  o f  t h e  p o w e r s ,  r i g h t s ,  o r  p r i v i l e g e s  e x p r e s s e d  t o  b e  g r a n t e d ?  I t  m i g h t  b e  u r g e d  

w i t h  f a r  g r e a t e r  f o r c e  t h a t  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  o f  m e r c y  i s  a p p u r t e n a n t ,  o r  

i n c i d e n t  t o ,  o r  i n h e r e n t  i n  t h e  p o w e r s  v e s t e d  b y  44 T h e  C o n s t i t u t i o n  A c t . ”  A n d  y e t  I  

v e n t u r e  t o  t h i n k  t h a t  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  o f  m e r c y  d o e s  n o t  p a s s  t o ^  u s  

u n d e r  that A c t .  W h e t h e r  i t  w a s  p u r p o s e l y  w i t h h e l d  o r  n o t  i s  a n o t h e r  m a t t e r .  J h V c ,  

i n  m y  o p i n i o n ,  w e  h a v e  i t  n o t ,  a s  a  p a r t  o f  o u r  s y s t e m  o f  G o v e r n m e n t ,  s o  f a r  a s  T h e  

C o n s t i t u t i o n  A c t ”  i s  c o n c e r n e d ; a n d  e x c e p t  i n  s o  f a r  a s  t h i s  p o w e r  c a n  b e  e x e r c i s e d  h e r e  

b y  v i r t u e  o f  s e c s .  3 1 8  a n d  3 1 9  o f  t h e  44 C r i m i n a l  L a w  a n d  P r a c t i c e  S t a t u t e  1 8 6 4 ,  a n d  

u n d e r  t h e  G o v e r n o r ’s  i n s t r u c t i o n s ,  i n  e v e r y  c a s e  c a l l i n g  f o r  i t s  e x e r c i s e ,  r e c o u r s e  m u s t  b e  

h a d  t o  t h e  S o v e r e i g n  t h r o u g h  t h e  S o v e r e i g n ’s  I m p e r i a l  a d v i s e r s .  B u t ,^  a s  i t  s o  h a p p e n s ,  

t h i s  p r e r o g a t i v e  m a y  b e  e x e r c i s e d  h e r e ,  n o t  b y  a n y  l a w  i n  f o r c e  i n  V i c t o i i a ,  e x c e p t  i n  

s o  f a r  a s  i t  m a y  b e  e x e r c i s e d  b y  v i r t u e  o f  s e c s .  3 1 8  a n d  3 1 9  o f  t h e  4 C r i m i n a l  L a w  a n d



P r a c t i c e  S t a t u t e , ”  b u t  b y  t h e  i n s t r u c t i o n s  t o  t h e  G o v e r n o r  a s  a n  I m p e r i a l  o f f i c e r .  I n  

t h e  s a m e  w a y  a s  I  h a v e  d i r e c t e d  a t t e n t i o n  t o  t h e  e x p r e s s i o n s  i n  “  T h e  C o n s t i t u t i o n  A c t ”  

“  T h e  G o v e r n o r , ”  “ T h e  G o v e r n o r  a l o n e , ”  “ T h e  G o v e r n o r  w i t h  t h e  a d v i c e  o f  h i s  

E x e c u t i v e  C o u n c i l , ”  a n d  t o  t h e  i n t e r p r e t a t i o n  s e c t i o n  ( 6 2 ) ,  I  d e s i r e  h e r e  t o  c a l l  

a t t e n t i o n  t o  t h e  p e c u l i a r  a n d  s i g n i f i c a n t  p h r a s e o l o g y  u s e d  i n  s e c t i o n s  3 1 8  a n d  3 1 9  o f  

t h e  “ C r i m i n a l  L a w  a n d  P r a c t i c e  S t a t u t e . ”  B y  s e c t i o n  3 1 8  “ the Governor”  m a y  g r a n t  

a  c o n d i t i o n a l  r e m i s s i o n  o f  s e n t e n c e ,  a n d  “  the Governor in Council ”  m a y  m a k e  r u l e s  

f o t  t h e  m i t i g a t i o n  o r  r e m i s s i o n ,  c o n d i t i o n a l  o r  o t h e r w i s e ,  o f  s e n t e n c e s ,  a s  a n  i n c e n t i v e  

t o  g o o d  c o n d u c t  w h i l e  u n d e r g o i n g  s e n t e n c e .  B y  s e c t i o n  3 1 9  “ the Governor”  m a y  e x t e n d  

m e r c y  conditionally t o  a n  o f f e n d e r  u n d e r  s e n t e n c e  o f  d e a t h .  T h e  G o v e r n o r ’s  i n s t r u c 

t i o n s  u p o n  t h i s  p o i n t  r e a d  a s  f o l l o w s : — “ T h e  G o v e r n o r  s h a l l  n o t  p a r d o n  o r  r e p r i e v e  

“  a n y  s u c h  o f f e n d e r  ( a n  o f f e n d e r  u n d e r  s e n t e n c e  o f  d e a t h )  u n l e s s  i t  s h a l l  a p p e a r  t o  h i m  

“  e x p e d i e n t  s o  t o  d o  u p o n  r e c e i v i n g  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l .  B u t  i n  a l l  

“  c a s e s  h e  i s  t o  d e c i d e  e i t h e r  t o  e x t e n d  o r  t o  w i t h h o l d  a  p a r d o n  o r  r e p r i e v e  a c c o r d i n g  t o  

“  his own deliberate judgment, whether the members o f the Executive Council concur 
“  th erein or othemvise.” I t  w o u l d  a p p e a r  t h e r e f o r e  t h a t  t h e r e  i s  & portion o f  t h e  p r e r o g a t i v e  

o f  m e r c y  v e s t e d  i n  t h e  G o v e r n o r  a n d  n o t  i n  t h e  G o v e r n o r  i n  C o u n c i l  b y  t h e  “  C r i m i n a l  

L a w  a n d  P r a c t i c e  S t a t u t e , ”  a n d  t h a t  t h e r e  i s  a n  a u t h o r i t y  g i v e n  t o  t h e  G o v e r n o r ,  a s  a n  

I m p e r i a l  a g e n t  o f  h i s  I m p e r i a l  p r i n c i p a l ,  b y  t h e  i n s t r u c t i o n s ,  a s  t o  i t s  f u r t h e r  a n d  f u l l e r  

e x e r c i s e .  B u t  t h e r e  i s  n o  m e n t i o n  w h a t e v e r  o f  t h e  e x e r c i s e  o f  s u c h  a  p o w e r  i n  “  T h e  

C o n s t i t u t i o n  A c t , ”  a n d ,  u n l e s s  i t  c a n  b e  d r a g g e d  i n t o  “ T h e  C o n s t i t u t i o n  A c t ”  b y  o n e  

o r  o t h e r  o f  t h e  t w o  p r i n c i p l e s  t o  w h i c h  I  h a v e  a l r e a d y  r e f e r r e d ,  i t  i s  n o t  c o n t a i n e d  i n  t h a t  

A c t  a t  a l l .  F o r  t h e  r e a s o n s  I  h a v e  p r e v i o u s l y  s t a t e d ,  t h i s  p o w e r  c a n n o t  b e  c r e a t e d  b y  

c a l l i n g  i n  a i d  t h o s e  p r i n c i p l e s ; a n d  i f  t h i s  p o w e r ,  t h e  p o w e r  t o  e x t e n d  m e r c y ,  c a n n o t  

b e  s o  c r e a t e d ,  m o s t  a s s u r e d l y  t h e  p o w e r  c l a i m e d  t o  e x c l u d e  a l i e n s  c a n n o t .  B u t  t h e  

3 r d  m a x i m ,  t o  w h i c h  I  h a v e  r e f e r r e d ,  a n d  w h i c h  I  h a v e  s u g g e s t e d  s h o u l d  b e  u s e d  w i t h  

c a u t i o n  i n  c o n s t r u i n g  a n  A c t  o f  t h i s  d e s c r i p t i o n ,  “  expressio unius exclusio alteriusj 
c a n n o t  a n d  s h o u l d  n o t  b e  d i s c a r d e d  i n  t h e  c o n s i d e r a t i o n  o f  t h e  q u e s t i o n  a s  t o  w h e t h e r  

w e  g e t ,  u n d e r  “  T h e  C o n s t i t u t i o n  A c t , ”  e i t h e r  t h e  o n e  o r  t h e  o t h e r  o f  t h e  p o w e r s  t o  w h i c h  

I  h a v e  r e f e r r e d .  T h e  A c t  i s  a b s o l u t e l y  s i l e n t  a s  t o  a  c o n v e y a n c e  o r  g r a n t  o f  e i t h e r  

o f  t h e s e  p o w e r s ,  a n d  y e t  i t  d o e s  c o n v e y  t o  u s  i n  e x p r e s s  t e r m s  p o w e r s  o f  c e r t a i n l y  n o  

g r e a t e r  m a g n i t u d e .  I  h a v e  a l r e a d y  e n u m e r a t e d  w h a t  t h o s e  p o w e r s ,  r i g h t s ,  a n d  

p r i v i l e g e s  a r e ; b u t  a s  s o m e w h a t  ejusdem generis w i t h  t h o s e  t h a t  I  h a v e  m e n t i o n e d  a s  n o t  

p a s s i n g ,  I  m a y  m e n t i o n  t h e  p o w e r  t o  c o n v o k e ,  p r o r o g u e ,  a n d  d i s s o l v e  P a r l i a m e n t ,  

s e c t i o n  2 8 ,  a n d  t h e  p o w e r  t o  a l i e n a t e  C r o w n  L a n d s  a n d  C r o w n  m i n e r a l s ,  s e c t i o n  5 4 .  

T h e s e  f o r m  t h e  s u b j e c t  o f  e x p r e s s  g r a n t ,  a n d  o f  c o u r s e  a n y  p o w e r s  o r  r i g h t s  n e c e s s a r y  

t o  t h e  e x e r c i s e  o f  t h o s e  p o w e r s  p a s s  w i t h  t h e  g r a n t  o f  t h e m ; b u t  a s  r e g a r d s  t h e  

p o w e r  o f  e x c l u d i n g  a l i e n s  a n d  o f  e x t e n d i n g  m e r c y  t h e r e  i s  n o t  e v e n  t h e  f a i n t e s t  s u g 

g e s t i o n  i n  t h e  A c t .  T h e r e f o r e  f o r  t h i s ,  a n d  f o r  t h e  o t h e r  r e a s o n s  t o  w h i c h  I  h a v e  

r e f e r r e d ,  I  a r r i v e  a t  t h e  c o n c l u s i o n ,  t h a t  u n d e r  “  T h e  C o n s t i t u t i o n  A c t , ”  w e  d o  n o t  p o s 

s e s s  t h e  p o w e r  w h i c h  f o r m s  t h e  p r i n c i p a l  s u b j e c t  m a t t e r  o f  t h e  d e f e n c e  n o w  u n d e r  c o n 

s i d e r a t i o n .  I t  i s  a  p o w e r  w h i c h  p o s s i b l y  m a y  h a v e  b e e n  w i t h h e l d  f o r  t h e  r e a s o n  t h a t  

i t s  e x e r c i s e  h e r e  m i g h t  c a u s e  c o m p l i c a t i o n s  b e t w e e n  t h e  I m p e r i a l  G o v e r n m e n t  a n d  

o t h e r  n a t i o n a l i t i e s .  B e i n g  w i t h h e l d ,  i t  l e a v e s  u s  i n  t h i s  m o s t  u n p l e a s a n t  a n d  i n v i d i o u s  

p o s i t i o n ,  t h a t  w e  a r e  a t  p r e s e n t  w i t h o u t  t h e  legal m e a n s  o f  p r e v e n t i n g  t h e  s c u m  o r  

d e s p e r a d o e s  o f  a l i e n  n a t i o n a l i t i e s  f r o m  l a n d i n g  o n  o u r  t e r r i t o r y  w h e n e v e r  i t  m a y  s u i t  

t h e m  t o  c o m e  h e r e .  F o r  t h e  r e a s o n s  I  h a v e  g i v e n ,  j u d g m e n t ,  i n  m y  o p i n i o n ,  s h o u l d  

u p o n  t h i s  a r g u m e n t  b e  e n t e r e d  f o r  t h e  p l a i n t i f f .



ME. JU STICE HOLKOYD’S JUDGMENT.

M r .  J u s t i c e  H o l r o y d  s a i d : I n  t h i s  c a s e  w e  h a v e  t o  d e c i d e  t h e  q u e s t i o n s  o f  l a w

r a i s e d  b y  t h e  p l e a d i n g s ,  w h i c h  a r e  c o n t a i n e d  i n  t h e  f o u r t h  p a r a g r a p h  o f  t h e  d e f e n c e ,  

a n d  i n  a  c o n d e n s e d  f o r m  m a y  b e  r e d u c e d  t o  t w o ; n a m e l y ,  f i r s t ,  w h e t h e r  u n d e r  t h e  c i r 

c u m s t a n c e s  s e t  f o r t h  i n  t h a t  p a r a g r a p h  H e r  M a j e s t y ’s  M i n i s t e r s  f o r  V i c t o r i a  c o u l d  o n  

b e h a l f  o f  H e r  M a j e s t y  l a w f u l l y  e x e r c i s e  a  r i g h t  t o  e x c l u d e  t h e  p l a i n t i f f ,  a n  a l i e n  f r i e n d ,  

f r o m  V i c t o r i a ,  a s  a  p a r t  o f  t h e  R o y a l  p r e r o g a t i v e ; a n d ,  s e c o n d l y ,  w h e t h e r  t h e  a c t  o f  p r e 

v e n t i n g  t h e  p l a i n t i f f  f r o m  l a n d i n g  i n  V i c t o r i a  u n d e r  t h o s e  c i r c u m s t a n c e s  w a s  a n  a c t  o f  

S t a t e  p o l i c y ,  l a w f u l l y  r a t i f i e d  b y  H e r  M a j e s t y ’s  M i n i s t e r s  f o r  V i c t o r i a  o n  b e h a l f  o f  
H e r  M a j e s t y ,  o r ,  s h o r t l y ,  a n  a c t  o f  S t a t e .

E a c h  o f  t h e s e  q u e s t i o n s ,  i t  i s  o b v i o u s ,  m a y  i n v o l v e  t h e  d i s c u s s i o n  o f  s e v e r a l  p r o 

p o s i t i o n s .  1  h e  f a c t  o f  t h e  p l a i n t i f f  h a v i n g  a r r i v e d  i n  V i c t o r i a n  w a t e r s  o n  b o a r d  a  v e s s e l  

w h i c h  c a r r i e d  i m m i g r a n t s  i n  e x c e s s  o f  t h e  p r o p e r  n u m b e r  h a s  o n l y  b e e n  i n t r o d u c e d  

i n t o  t h e  d e f e n c e  a s  a  c i r c u m s t a n c e  o n  w h i c h  t o  f o u n d  a n  a r g u m e n t  i n  d i s c u s s i n g  t h o s e  
p r o p o s i t i o n s .

N o w ,  a s  t o  t h e  f i r s t  q u e s t i o n ,  n o b o d y  h a s  d i s p u t e d  t h e  A t t o r n e y  - G  e n e r  a l ’s  p r o 

p o s i t i o n ,  t h a t  b y  i n t e r n a t i o n a l  l a w  e v e r y  n a t i o n  h a s  t h e  r i g h t  o f  e x c l u d i n g  f o r e i g n e r s  

f r o m  i t s  t e r r i t o r y ,  a s  w e l l  f r i e n d s  a s  e n e m i e s .  B u t  w h a t  w e  h a v e  h e r e  i n  t h e  f i r s t  

p l a c e  t o  c o n s i d e r  i s ,  b y  w h o m ,  a c c o r d i n g  t o  E n g l i s h  l a w ,  t h a t  r i g h t  m a y  b e  e x e r 

c i s e d  a s  r e g a r d s  a l i e n  f r i e n d s  i n  t h e  m o t h e r  c o u n t r y ,  w h e t h e r  b y  t h e  C r o w n  o r  

b y  P a r l i a m e n t .  O n  t h i s  p o i n t  t h e  r e s u l t  o f  a l l  t h e  p r e c e d e n t s  a n d  h i s t o r i c a l  

p a s s a g e s  t h a t  h a v e  b e e n  c i t e d  t o  u s  m a y  b e  v e r y  b r i e f l y  s u m m a r i s e d .  T h e  p o w e r  

t o  e x c l u d e  a l i e n s  i n  t i m e  o f  p e a c e ,  b o t h  b y  f o r b i d d i n g  t h e m  t o  e n t e r  a n d  b y  c o m 

p e l l i n g  t h e m  t o  d e p a r t  t h e  r e a l m ,  h a s  b e e n  c l a i m e d  f o r  t h e  C r o w n  a s  p a r t  o f  

i t s  p r e r o g a t i v e  d o w n  t o  q u i t e  m o d e r n  t i m e s .  B e t w e e n  t h e  C o n q u e s t  a n d  t h e  e n d  o f  t h e  

s i x t e e n t h  c e n t u r y ,  a s  w e  a r e  i n f o r m e d  b y  l e a r n e d  w r i t e r s ,  i t  w a s  e x e r c i s e d  n o t  u n f r e -  

q u e n t l y  ; a l t h o u g h  o n l y  o n e  w e l l - a u t h e n t i c a t e d  i n s t a n c e  w a s  m e n t i o n e d  t o  u s ,  t h e  

e x p u l s i o n  o f  t h e  J e w s  b y  K i n g  E d w a r d  t h e  F i r s t ; a  s o m e w h a t  u n f o r t u n a t e  i n s t a n c e ,  

c o n s i d e r i n g  t h e  f e e l i n g s  b y  w h i c h  t h e  w h o l e  p o p u l a t i o n ,  f r o m  t h e  h i g h e s t  t o  t h e  l o w e s t ,  

w e r e  t h e n  a n i m a t e d  t o w a r d s  t h e  J e w s .  O n  t h e  o t h e r  h a n d ,  i t  a p p e a r s  t h a t ,  s i n c e  t h e  

r e i g n  o f  Q u e e n  E l i z a b e t h ,  t h i s  p o w e r  h a s  n e v e r  b e e n  e x e r c i s e d  b y  t h e  S o v e r e i g n  w i t h 

o u t  t h e  s a n c t i o n  o f  P a r l i a m e n t ,  u n l e s s  t h e  c a s e  o f  re A d a m  ( 1  M o o .  P . C .  4 6 0 )  f u r 

n i s h e s  a  s o l i t a r y  e x c e p t i o n  t o  m y  s t a t e m e n t .  I n  t h a t  c a s e ,  M r .  A d a m ,  a n  a l i e n  f r i e n d ,  

h a d  b e e n  b a n i s h e d  f r o m  t h e  i s l a n d  o f  M a u r i t i u s  b y  o r d e r  o f  t h e  G o v e r n o r  a n d  C o u n c i l  

u n d e r  i n s t r u c t i o n s  f r o m  t h e  B r i t i s h  G o v e r n m e n t ; a n d  i t  w a s  h e l d  b y  t h e  J u d i c i a l  C o m 

m i t t e e  o f  t h e  P r i v y  C o u n c i l  t h a t  b y  t h e  l a w  o f  t h e  i s l a n d  a n  a l i e n  f r i e n d  c o u l d  b e  

r e m o v e d  f r o m  t h e  i s l a n d  b y  t h e  E x e c u t i v e  G o v e r n m e n t  a t  i t s  p l e a s u r e  w i t h o u t  h a v i n g  

b e e n  c o n v i c t e d  o f  a n y  o f f e n c e ,  u n l e s s  h e  h a d  p r o c u r e d  t h e  p e r m i s s i o n  o f  t h e  G o v e r n 

m e n t  t o  e s t a b l i s h  h i s  d o m i c i l e  t h e r e .  T h e  j u d g m e n t  o f  t h e  P r i v y  C o u n c i l  p r o c e e d e d ,  

t o  u s e  t h e  w o r d s  o f  L o r d  B r o u g h a m ,  “  u p o n  t h e  p e c u l i a r  p r o v i s i o n s  o f  t h e  F r e n c h  l a w ,  

“ w h i c h  p r e v a i l e d  i n  t h e  i s l a n d , ”  a n d  w o u l d  h a v e  b e e n  j u s t  t h e  r e v e r s e  i f  E n g l i s h  l a w  

h a d  p r e v a i l e d  t h e r e .  A c c o r d i n g  t o  t h e  l a w  o f  F r a n c e ,  a s  i t  t h e n  s t o o d  i n  t h e  i s l a n d ,  

t h e  E x e c u t i v e  G o v e r n m e n t  h a d  p o w e r  t o  r e m o v e  a n y  a l i e n  n o t  d o m i c i l e d  b y  i t s  a u t h o 

r i t y  ; a n d  f o r  t h i s  r e a s o n  i t  w a s  r e s o l v e d  t h a t  M r .  A d a m  c o u l d  b e  l a w f u l l y  d e p o r t e d .  

H e  w a s  n o t  r e m o v e d  b y  f o r c e ,  b u t  w e n t  a w a y  u n d e r  p a i n  o f  b e i n g  f o r c i b l y  d e p o r t e d ,  

w h i c h  w a s  t h e  s a m e  t h i n g .  F r e n c h  p r e r o g a t i v e ,  h o w e v e r ,  w a s  n o t  E n g l i s h  p r e r o g a t i v e ; 

a n d  t h e  c a s e  o f  re A d a m  f u r n i s h e s  n o  p r e c e d e n t  f o r  a s c r i b i n g  t o  a n  E n g l i s h  S o v e r e i g n  

a  p o w e r  w h i c h  h a d  b e e n  i n h e r e n t  i n  t h e  C r o w n  o f  F r a n c e ,  a n d  w a s  s t i l l  e x i s t e n t  i n  t h e  

M a u r i t i u s  a s  g o v e r n e d  b y  F r e n c h  l a w .  T h e  j u d g m e n t ,  i n  m y  o p i n i o n ,  p o i n t s  t o  a  

d i r e c t l y  o p p o s i t e  c o n c l u s i o n .  T o  p u t  i t  i n  a n o t h e r  f o r m ,  t h e  o f f e n c e  w h i c h  t h e  f o r e i g n e r  

h a d  c o m m i t t e d  b y  e n t e r i n g  t h e  i s l a n d  i l l e g a l l y  c o u l d ,  b y  t h e  F r e n c h  l a w  o f  t h e  i s l a n d ,  

b e  p u n i s h e d  b y  t h e  S o v e r e i g n ,  o r  h i s  d e l e g a t e ,  b y  d e p o r t i n g  t h e  f o r e i g n e r .  B u t ,  a c c o r d 

i n g  t o  E n g l i s h  l a w 7-, n o  r e s i d e n t  i n  t h e  U n i t e d  K i n g d o m ,  w h e t h e r  n a t i v e  o r  f o r e i g n e r ,  

c a n  b e  d e p o r t e d  a t  t h e  a r b i t r a r y  w i l l  o f  t h e  E x e c u t i v e  f o r  a n y  o f f e n c e  a l l e g e d  a g a i n s t  

h i m .  F o r  a n y  o f f e n c e  h e  m u s t  b e  t r i e d ,  a n d ,  i f  c o n v i c t e d ,  p u n i s h e d  a s  t h e  l a w  p r e 

s c r i b e s .
T h a t  t h e  p o w e r  o f  e x c l u d i n g  a l i e n  f r i e n d s  e v e r  e x i s t e d  a s  a  p a r t  o f  t h e  p e r o g a -  

t i v e  h a s  b e e n  v e h e m e n t l y  d e n i e d  b y  s t a t e s m e n  a n d  j u r i s t s  o f  h i g h  a u t h o r i t y ,  q u i t e  a s  

i l l u s t r i o u s  a s  t h e  a d v o c a t e s  f o r  i t s  e x i s t e n c e .  T o  o n e  c l a s s  o f  f o r e i g n e r s ,  n a m e l y ,



m e r c h a n t s ,  b o t h  i n  t h e  Magna Charta o f  K i n g  J o h n ,  a n d  i n  t h a t  o f  t h e  f i r s t  y e a r  o f  

H e n r y  t h e  T h i r d  (a .d . 1 2 .1 5  a n d  1 2 1 6 ) ,  f r e e  r i g h t  o f  i n g r e s s  a n d  e g r e s s  a n d  o f  a b id i n o *  

a n d  t r a v e l l i n g  f r o m  p l a c e  t o  p l a c e  i n  E n g l a n d ,  e x c e p t  i n  t i m e  o f  w a r ,  i s  a c c o r d e d  a s  

o n e  o f  t h e  a n c i e n t  a n d  l a w f u l  u s a g e s  o f  t h e  r e a l m .  P r o b a b l y  t h i s  c l a s s  o f  a l i e n s  w a s  

s p e c i a l l y  m e n t i o n e d  a s  t h e  o n l y  o n e  t h a t  s p e c i a l l y  n e e d e d  p r o t e c t i o n ,  f o r e i g n  

m e r c h a n t s  h a v i n g  s u f f e r e d  s o  m u c h  f r o m  K i n g  J o h n ’s  e x a c t i o n s ; b u t  t h a t  i s  o n l y  c o n 

j e c t u r e .  I n  t h e  c h a r t e r  o f  t h e  f o l l o w i n g  y e a r  a  r e s e r v a t i o n  i s  i n t r o d u c e d ,  w h i c h  

r a t h e r  c o u n t e n a n c e s  t h e  a u t h o r i t y  o f  t h e  S o v e r e i g n  t o  d e p r i v e  e v e n  m e r c h a n t s  o n  

o c c a s i o n  o f  t h e  b e n e f i t  o f  t h i s  o l d  a n d  e x c e l l e n t  u s a g e .  T h e  m e r c h a n t s  a r e  d e c l a r e d  

f r e e  t o  c o m e  a n d  g o ,  11 nisi publice anteprohibiti fu e r in t” “ u n l e s s  t h e y  s h a l l  h a v e  b e e n  

“  p u b l i c l y  p r o h i b i t e d  b e f o r e h a n d . ”  O n  a  q u e s t i o n  o f  t h i s  k i n d  I  a t t a c h  c o m p a r a t i v e l y  

l i t t l e  i m p o r t a n c e  t o  w h a t  w a s  d o n e  o r  s a i d  b e f o r e  t h e  c l o s e  o f  t h e  s i x t e e n t h  c e n t u r y .  

U p  t o  t h a t  t i m e  c o n s t i t u t i o n a l  u s a g e  w a s  q u i t e  u n c r y s t a l l i z e d  ; i n  f a c t ,  i t  h a d  h a r d l y  

b e g u n  t o  s e t t l e .  B e f o r e  t h e n  h u n d r e d s  o f  p r e c e d e n t s  m i g h t  b e  f o u n d ,  s t r e t c h e s  o f  

R o y a l  a u t h o r i t y  u n c h a l l e n g e d  a t  t h e  t i m e ,  f o r  a c t s  w h i c h  w e r e  a f t e r w a r d s  d i s c o v e r e d  

t o  b e  g r o s s  i n f r i n g e m e n t s  o f  t h e  p r i v i l e g e s  o f  P a r l i a m e n t  o r  o f  t h e  l i b e r t i e s  

o f  t h e  p e o p l e .  B u t  I  a m  v e r y  m u c h  i m p r e s s e d  w i t h  t h e  f a c t  t h a t ,  f o r  n e a r l y  

t h r e e  c e n t u r i e s ,  n o  B r i t i s h  S o v e r e i g n  h a s  a t t e m p t e d  t o  e x e r c i s e  t h e  r i g h t  o f  

e x p e l l i n g  a l i e n s  o r  o f  p r e v e n t i n g  t h e i r  i n t r u s i o n  i n  t i m e  o f  p e a c e  b y  v i r t u e  

o f  h i s  p r e r o g a t i v e ; a n d  n o  B r i t i s h  M i n i s t e r ,  n o t  e v e n  t h e  s t r o n g e s t  a d v o c a t e  

i n  t h e o r y  f o r  t h e  p l e n i t u d e  o f  t h e  R o y a l  a u t h o r i t y ,  h a s  v e n t u r e d  i n  t h i s  m a t t e r  t o  

r e d u c e  h i s  t h e o r y  i n t o  p r a c t i c e .  W h e n e v e r  i t  h a s  b e e n  f o u n d  n e c e s s a r y  t o  t a k e  

m e a s u r e s  o f  p r e c a u t i o n  w i t h  r e s p e c t  t o  a l i e n s  r e s i d e n t  i n  t h e  c o u n t r y  o r  e x 

p e c t e d  t o  a r r i v e ,  a  t e m p o r a r y  A c t  o f  P a r l i a m e n t  h a s  b e e n  p a s s e d  f o r  t h e  p u r p o s e .  

T h e  A c t s  o f  3 3 ,  G e o .  I I I . ,  c h a p .  4 ,  a n d  5 6 ,  G e o .  I I I . ,  c h a p .  8 6 ,  t o  w h i c h  a l l u s i o n  h a s  

b e e n  m a d e ,  a r e  e x a m p l e s  ; a n d  t h e  A c t  1 1  a n d  1 2  V i e t . ,  c h a p .  2 0 ,  i s  a n o t h e r  

e x a m p l e .  T h e  A t t o r n e y - G e n e r a l  a r g u e d  t h a t  t h e s e  t w o  S t a t u t e s  o f  G e o r g e  t h e  T h i r d  

r e c o g n i s e d  t h e  r i g h t  o f  t h e  S o v e r e i g n  t o  e x c l u d e  a l i e n  f r i e n d s ,  a n d  h e  r e f e r r e d  p a r 

t i c u l a r l y  t o  t h e  7 t h  s e c t i o n  o f  t h e  A c t  3 3 ,  G e o .  I I I . ,  c h a p .  4 ,  c o n t r a s t i n g  i t  w i t h  

s e c t i o n  1 8 .  S e c t i o n  7 ,  a b b r e v i a t e d ,  e n a c t s  t h a t  w h e n e v e r  H i s  M a j e s t y  s h a l l  t h i n k  f i t ,  

f o r  t h e  s a f e t y  o f  t h e  k i n g d o m ,  t o  d i r e c t  t h a t  a l i e n s  o t h e r  t h a n  m e r c h a n t s  s h a l l  n o t  

b e  l a n d e d  i n  t h e  k i n g d o m ,  o r  o n l y  l a n d e d  a t  p r e s c r i b e d  p l a c e s ,  t h e  m a s t e r  o f  a n y  

s h i p  d i s o b e y i n g  H i s  M a j e s t y ’s  o r d e r s  s h a l l  f o r f e i t  £ 5 0  f o r  e v e r y  a l i e n  l a n d e d  i n  

c o n t r a v e n t i o n  o f  i t .  S e c t i o n  1 8 ,  a b b r e v i a t e d ,  e n a c t s  t h a t  i t  s h a l l  b e  l a w f u l  f o r  H i s  

M a j e s t y  t o  d i r e c t  a l i e n s ,  w i t h  c e r t a i n  s p e c i f i e d  e x c e p t i o n s ,  w h e n  r e s i d e n t  i n  t h e  

c o u n t r y ,  t o  r e s i d e  i n  s u c h  d i s t r i c t  a s  H i s  M a j e s t y  s h a l l  t h i n k  p r o p e r .  T h e  s u g g e s t e d  

c o n t r a s t  r e s t s  i n  t h i s ,  t h a t  i n  t h e  o n e  c a s e  d i s o b e d i e n c e  t o  t h e  d i r e c t i o n  o f  H i s  M a 

j e s t y  i s  m a d e  p u n i s h a b l e ,  a n d  i n  t h e  o t h e r  t h a t  H i s  M a j e s t y  i s  e m p o w e r e d  t o  d i r e c t .  

S e c t i o n  1 5 ,  w h i c h  c o n t a i n s ,  w i t h  r e s p e c t  t o  o r d e r i n g  t h e  d e p a r t u r e  o f  a l i e n s ,  p r o v i 

s i o n s  s i m i l a r  t o  t h o s e  o f  s e c t i o n  7  w i t h  r e s p e c t  t o  p r o h i b i t i n g  t h e i r  i n t r u s i o n ,  s u p 

p o r t s  t h e  A t t o r n e y - G e n e r a l ’s  a r g u m e n t .  T h e  e n a c t m e n t s  o f  s e c t i o n s  7  a n d  1 5  a r e  s o  

f r a m e d  t h a t  t h e y  w o u l d  h a v e  b e e n  e q u a l l y  e f f i c a c i o u s ,  e v e n  t h o u g h  w i t h o u t  t h e m  H i s  

M a j e s t y  c o u l d  n o t  l a w f u l l y  h a v e  d i r e c t e d  t h a t  a n y  a l i e n  s h o u l d  b e  k e p t  o u t  o r  e x p e l l e d ;  

b u t  I  b e l i e v e , '  n e v e r t h e l e s s ,  t h a t  t h e  s t a t e s m e n  u n d e r  w h o s e  a u s p i c e s  t h e  A l i e n  A c t s  o f  

G e o r g e  t h e  T h i r d  w e r e  p a s s e d  d i d  i n t e n d  t o  r e c o g n i s e ,  s o  f a r  a s  t h e y  c o u l d  w i t h o u t  

d i s t i n c t l y  a f f i r m i n g  i t ,  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  t o  e x c l u d e  a l i e n s  f r o m  t h e  U n i t e d  

K i n g d o m ; a n d  t h a t  w a s  t h e  l e a s t  t h a t  c o u l d  h a v e  b e e n  e x p e c t e d  f r o m  t h e i r  o p e n l y  

e x p r e s s e d  o p i n i o n s .  I f ,  h o w e v e r ,  t h e  A c t s  o f  G e o r g e  t h e  T h i r d  r e c o g n i s e  t h i s  p o w e r  

i n  t h e  C r o w n ,  t h e  A c t  c h a p .  2 0  o f  1 1  a n d  1 2  V i c t o r i a  d o e s  n o t ,  b u t  t h e  r e v e r s e .  T h e  

f i r s t  s e c t i o n  o f  t h a t  S t a t u t e  a u t h o r i z e s  a  S e c r e t a r y  o f  S t a t e  i n  G r e a t  B r i t a i n ,  o r  t h e  

L o r d - L i e u t e n a n t  i n  I r e l a n d ,  i f  h e  t h i n k s  i t  e x p e d i e n t ,  o n  c e r t a i n  i n f o r m a t i o n  s u p p l i e d  

t o  h i m ,  t o  d i r e c t ,  b y  o r d e r  u n d e r  h i s  h a n d ,  t h a t  a n y  a l i e n ,  w i t h  t h e  e x c e p t i o n s  m e n 

t i o n e d  i n  s e c t i o n  6 ,  s h a l l  d e p a r t  t h e  r e a l m  w i t h i n  a  l i m i t e d  t i m e ; a n d  t h e  A c t  t h e n  

p r o c e e d s  t o  f i n d  m e a n s  f o r  e n f o r c i n g  t h e  o r d e r .  I f  t h e  C r o w n  h a d  b e e n  s u p p o s e d  t o  

p o s s e s s  t h e  r i g h t  c l a i m e d  f o r  i t ,  e i t h e r  a s  t o  a l i e n s  i n  g e n e r a l  o r  a s  t o  a l i e n s  o t h e r  t h a n  

m e r c h a n t s ,  t h e  p o w e r  c o n f e r r e d  b y  t h e  f i r s t  s e c t i o n  o f  1 1  a n d  1 2  V i e t , ,  c h a p .  2 0 ,  w o u l d  

h a v e  b e e n  w h o l l y  o r  p a r t i a l l y  u n n e c e s s a r y ,  a n d  t h e  s e c t i o n  w o u l d  h a v e  b e e n  f r a m e d  i n  

m o r e  g u a r d e d  l a n g u a g e ,  s o  a s  n o t  t o  i n v a d e  t h e  p r e r o g a t i v e .  U p o n  t h e  w h o l e ,  I  t h i n k  

t h a t  t h e  r i g h t  o f  e x c l u d i n g  a l i e n  f r i e n d s  f r o m  t h e  U n i t e d  K i n g d o m  i s  n o w  v e s t e d  i n  t h e  

P a r l i a m e n t  o f  t h e  U n i t e d  K i n g d o m ,  a n d  n o t  i n  t h e  S o v e r e i g n  a l o n e .  I  c a n n o t  s a y  t h a t  a s  a  

p a r t  o f  t h e  p r e r o g a t i v e  i t  h a s  f a l l e n  i n t o  d e s u e t u d e ,  f o r  t h a t  w o u l d  i m p l y  t h a t  i t  o n c e  l e g a l l y  

e x i s t e d  a s  s u c h ; b u t ,  l e a v i n g  i t s  l e g a l  e x i s t e n c e  o p e n  t o  q u e s t i o n ,  c o n s t i t u t i o n a l  u s a g e ,



h a r d e n i n g  w i t h  t i m e ,  h a s  e x c l u d e d  i t  f r o m  t h e  p r e r o g a t i v e .  J u s t  t h e  s a m e  t h i n g  w a s  

d e c i d e d  b y  t h e  H o u s e  o f  L o r d s  w h e n  S i r  J a m e s  P a r k e  w a s  c r e a t e d  a  l i f e - p e e r  b y  t h e  

t i t l e  o f  L a i  o n  W e n s l e y d a l e .  I t  w a s  e s t a b l i s h e d  b e y o n d  d i s p u t e  t h a t  t h e  S o v e r e i g n  h a d  

i n  f o r m e r  t i m e s  c r e a t e d  ] i f  e - p e e r s  w h o  b y  v i r t u e  o f  t h e i r  c r e a t i o n  a s s u m e d  t o  St a n d  

s a t  i n  t h e  H o u s e  o f  L o r d s .  B u t  i t  w a s  r e s o l v e d ,  n e v e r t h e l e s s ,  t h a t ,  a l t h o u g h  t h e  C r o w n  

c o u l d  s t i l l  c i e a t e  l i f e - p e e r s ,  i t  c o u l d  n o t  e n t i t l e  a n y  p e r s o n  s o  e n n o b l e d  t o  s i t  i n  a  

c h a m b e r  o f  h e r e d i t a r y  l e g i s l a t o r s ,  w h i c h ,  b y  c o n s t i t u t i o n a l  u s a g e  e x t e n d i n g  o v e r  f o u r  
c e n t u r i e s ,  t h e  H o u s e  o f  L o r d s  h a d  b e c o m e .

S u p p o s e  n o w ,  t o  a d o p t  t h e  l a n g u a g e  o f  t h e  A t t o r n e y - G e n e r a l ,  t h a t  t h e  

S o v e r e i g n  r i g h t  w h i c h  e v e r y  n a t i o n  p o s s e s s e s  t o  i n t e r f e r e  w i t h  f o r e i g n e r s  e n t e r 

i n g  i t s  d o m i n i o n s  i s  u n d e r  t h e  E n g l i s h  C o n s t i t u t i o n  v e s t e d  i n  t h e  Q u e e n .  H e  

t h e n  c o n t e n d s  t h a t ,  a s  r e g a r d s  l o c a l  a f f a i r s ,  t h i s  b r a n c h  o f  t h e  p r e r o g a t i v e  i s  e x e r c i s 

a b l e  b y  t h e  Q u e e n ’s  M i n i s t e r s  f o r  V i c t o r i a ; a n d  h e  w o r k s  o u t  h i s  c o n c e p t i o n  i n  t h i s  

w a y .  T h e  Q u e e n ’s  p r e r o g a t i v e ,  h e  s a y s ,  i s  a c t i v e  a l l  o v e r  h e r  E m p i r e .  P e r s o n a l l y  

s h e  c a n n o t  e x e r c i s e  t h i s  b r a n c h  o f  i t  a n y w h e r e .  E r g o ,  i t  m u s t  b e  e x e r c i s e d  o n  h e r  

b e h a l f  i n  o r  f o r  V i c t o r i a  e i t h e r  b y  h e r  M i n i s t e r s  f o r  I m p e r i a l  a f f a i r s  o r  b y  h e r  M i n i s t e r s  f o r  

V i c t o r i a .  B u t  r e s p o n s i b l e  g o v e r n m e n t  h a s  b e e n  e s t a b l i s h e d  i n  V i c t o r i a ,  w i t h  M i n i s t e r s  

r e s p o n s i b l e  a s  t o  a l l  l o c a l  a f f a i r s ; a n d  t h e n c e  i t  r e s u l t s  t h a t  t h e  r i g h t  t o  a d v i s e  t h e  

Q u e e n  a s  t o  s u c h  a f f a i r s  h a s  b e e n  t a k e n  a w a y  f r o m  t h e  I m p e r i a l  a d v i s e r s  o f  t h e  C r o w n  

( t h a t  i s ,  f r o m  H e r  M a j e s t y ’s  M i n i s t e r s  i n  t h e  U n i t e d  K i n g d o m ) ,  a n d  h a s  b e e n  t r a n s 

f e r r e d  b y  l a w  t o  H e r  M i n i s t e r s  i n  a n d  f o r  V i c t o r i a .  T h e  e x c l u s i o n  o f  f o r e i g n e r s  f r o m  

V i c t o r i a ,  a l t h o u g h  i t  m a y  i n v o l v e  I m p e r i a l  c o n s e q u e n c e s ,  i s  a  l o c a l  a f f a i r ,  i n a s m u c h  a s  

t h e  p o w e r  t o  e x c l u d e  t h e m  i s  n e c e s s a r y  f o r  t h e  g o o d  g o v e r n m e n t  o f  t h e  c o l o n y .  T h e  

Q u e e n  m u s t  t h e r e f o r e  e x e r c i s e  t h i s  p a r t  o f  t h e  p r e r o g a t i v e  t h r o u g h  h e r  r e s p o n s i b l e  

M i n i s t e r s  i n  t h e  C o l o n y ,  e i t h e r  a p a r t  f r o m  t h e  G o v e r n o r ,  o r  b y  t h e  G o v e r n o r  a s  t h e  

l o c a l  r e p o s i t o r y  o f  i t .  I t  m u s t  b e  a s s u m e d  t h a t  t h e  Q u e e n  o r  t h e  G o v e r n o r ,  a s  t h e  

c a s e  m a y  r e q u i r e ,  h a s  a s s e n t e d  t o  w h a t  h a s  b e e n  o r d e r e d  b y  H e r  M a j e s t y ’s  M i n i s t e r s  f o r  

t h e  C o l o n y  o n  h e r  b e h a l f ,  i n a s m u c h  a s  t h e y  h a v e  n o t  b e e n  d i s m i s s e d  f r o m  o f f i c e .  I  h a v e  

p i e c e d  t o g e t h e r  d i f f e r e n t  p o r t i o n s  o f  t h e  A t t o r n e y  - G  e n  e r  a l ’s  a d d r e s s ,  b u t  I  t h i n k  I  h a v e  

r e n d e r e d  h i s  a r g u m e n t  f a i t h f u l l y ,  a n d  a s  n e a r l y  a s  p o s s i b l e  i n  h i s  o w n  w o r d s .  

S p e a k i n g  w i t h  g r e a t  r e s p e c t ,  t h e  a r g u m e n t  a p p e a r s  t o  m e  v e r y  s u b t l e ,  b u t  u n s o u n d .

A t  t h e  o u t s e t ,  w e  m u s t  n o t  b e  m i s l e d  b y  a b s t r a c t  t e r m s .  N o  s u c h  t h i n g  a s  

r e s p o n s i b l e  g o v e r m e n t  h a s  b e e n  b e s t o w e d  u p o n  t h e  C o l o n y  b y  n a m e ; a n d  i t  c o u l d  n o t  

b e  s o  b e s t o w e d .  T h e r e  i s  n o  c u t - a n d - d r i e d  i n s t i t u t i o n  c a l l e d  r e s p o n s i b l e  g o v e r n m e n t ,  

i d e n t i c a l  i n  a l l  c o u n t r i e s  w h e r e  i t  e x i s t s .  W h a t e v e r  m e a s u r e  o f  s e l f - g o v e r n m e n t  h a s  

b e e n  i m p a r t e d  t o  t h e  C o l o n y ,  w e  m u s t  s e a r c h  f o r  i t  i n  t h e  S t a t u t e  l a w ,  a n d  c o l l e c t  a n d  

c o n s o l i d a t e  i t  a s  b e s t  w e  m a y .  N o b o d y  c a n  h a v e  s t u d i e d  t h e  d e v e l o p m e n t  o f  s e l f -  

g o v e r n m e n t  i n  t h e  A u s t r a l i a n  C o l o n i e s  w i t h o u t  h a v i n g  o b s e r v e d  t h e  t e n t a t i v e  a n d  

c a u t i o u s  m a n n e r  i n  w h i c h  B r i t i s h  s t a t e s m e n  h a v e  p r o c e e d e d  i n  t h e i r  a r d u o u s  t a s k .  T h e  

i m p u l s e  w h i c h  h a s  w a r m e d  t h e m  i n t o  a c t i o n  h a s  a l w a y s  b e e n  s u p p l i e d  f r o m  t h e  C o l o n i e s  

t h e m s e l v e s .  B u t  w e  m u s t  n o t  f o r g e t  t h i s ,  t h a t  i t  i s  t h e  P a r l i a m e n t  o f  t h e  U n i t e d  K i n g 

d o m ,  g u i d e d  b y  t h e  s t a t e s m e n  o f  t h e  m o t h e r  c o u n t r y ,  t h a t  h a s  g r a n t e d  t o  t h i s  C o l o n y  

t h e  w h o l e  m e a s u r e  o f  s e l f - g o v e r n m e n t  w h i c h  i t  p o s s e s s e s .  I t  w a s  t h e  P a r l i a m e n t  o f  

t h e  U n i t e d  K i n g d o m  w h i c h  a u t h o r i z e d  H e r  M a j e s t y  t o  g i v e  t h e  R o y a l  a s s e n t  t o  t h e  

C o n s t i t u t i o n  A c t ,  a n d  i t  i s  t h e  i n t e n t i o n  o f  t h e  P a r l i a m e n t  o f  t h e  U n i t e d  K i n g d o m ,  a s  

d i s c l o s e d  i n  u T h e  C o n s t i t u t i o n  A c t ”  o f  w h i c h  i t  a p p r o v e d ,  t h a t  w e  m u s t  s e t  o u r s e l v e s  t o  

d i s c o v e r .

B y  t h e  l a w s  w h i c h  “ T h e  C o n s t i t u t i o n  A c t  ”  p r e s e r v e d  i n  f o r c e ,  a n d  b y  o t h e r s  w h i c h  

h a v e  s i n c e  b e e n  p a s s e d  b y  t h e  L e g i s l a t u r e  o f  t h i s  C o l o n y ,  a n d  a s s e n t e d  t o  b y  t h e  C r o w n ,  

t h e  G o v e r n o r  h a s  b e e n  a u t h o r i z e d  o r  c o m m a n d e d ,  e i t h e r  a l o n e ,  o r  m o r e  u s u a l l y  w i t h  t h e  

a d v i c e  o f  h i s  E x e c u t i v e  C o u n c i l ,  t o  d i s c h a r g e  a  g r e a t  n u m b e r  o f  d u t i e s ,  i n v o l v i n g  a  

w i d e  a d m i n i s t r a t i v e  c o n t r o l .  A d m i t t i n g  t h a t  a l l  t h e  i n c i d e n t s  t o  t h a t  a d m i n i s t r a t i v e  

c o n t r o l ,  b y  w h i c h  I  m e a n  e v e r y t h i n g  t h a t  i s  n e c e s s a r y  f o r  t h e  u s e  o f  t h e  s p e c i f i c  p o w e r s  

a n d  f a c u l t i e s  c o n f e r r e d ,  m a y  b e  i m p l i e d  a s  g i v e n  i n  w i t h  t h e m ,  w e  a r e  s t i l l  d r i v e n  b a c k  

t o  t h e  s t a r t i n g  p o i n t .  W h a t  a r e  t h o s e  s p e c i f i c  p o w e r s  a n d  f a c u l t i e s  ? T h e  p o w e r  o f  

e x c l u d i n g  a l i e n s  i s  n o t  o n e  o f  t h e m .
B y  u  T h e  C o n s t i t u t i o n  A c t  ”  i t s e l f  c e r t a i n  p o w e r s  a r e  c o n f e r r e d  u p o n  t h e  

G o v e r n o r  s i m i l a r  t o  s o m e  o f  t h o s e  w h i c h  i n  t h e  U n i t e d  K i n g d o m  t h e  Q u e e n  e n j o y s  a s  

h e r  e x c l u s i v e  p r i v i l e g e  ; n o t a b l y  t h a t  o f  p r o r o g u i n g  t h e  C o u n c i l  a n d  A s s e m b t y  a n d  

d i s s o l v i n g  t h e  A s s e m b l y ,  t h a t  o f  a p p o i n t i n g  a n y  o f f i c e r s  l i a b l e  t o  r e t i r e  o n  p o l i t i c a l  

g r o u n d s ,  a n d  t h a t  o f  a p p o i n t i n g  w i t h  t h e  a d v i c e  o f  t h e  E x e c u t i v e  C o u n c i l  a l l  o t h e r  

p u b l i c  o f f i c e r s  u n d e r  t h e  G o v e r n m e n t  o f  V i c t o r i a .  P o w e r s  o f  t h i s  c l a s s  h a v i n g  b e e n



b e s t o w e d  i n  e x p r e s s  t e r m s ,  w e  o u g h t  t o  p r e s u m e ,  a c c o r d i n g  t o  t h e  o r d i n a r y  r u l e  o f  

c o n s t r u c t i o n ,  t h a t  n o  o t h e r s  o f  t h e  s a m e  c l a s s  w e r e  i n t e n d e d  t o  p a s s .  T h e  r u l e  i s  n o t  

o n e  o f  u n i v e r s a l  a p p l i c a t i o n  ; b u t  i n  t h e  p r e s e n t  i n s t a n c e  i t  s h o u l d  b e  r i g i d l y  a p p l i e d  

i n a s m u c h  a s  i t  i s  s t i l l  a  f u n d a m e n t a l  m a x i m  t h a t  t h e  C r o w n  i s  n o t  b o u n d  b y  a n y  S t a t u t e  

u n l e s s  e x p r e s s l y  t h e r e i n  n a m e d ,  a n d ,  a s  a  c o r o l l a r y ,  t h e  R o y a l  p r e r o g a t i v e  c a n n o t  b e  

t o u c h e d ,  e x c e p t  i n  s o  f a r  a s  t h e r e i n  e x p r e s s e d .  I t  i s ,  m o r e o v e r ,  c o n c e d e d  t h a t  t h e  

e x c l u s i o n  o f  a l i e n s  i s  n o t  a  l o c a l  a f f a i r  i n  i t s  c o n s e q u e n c e s ,  w h i c h  m i g h t  a f f e c t  t h e  

w h o l e  E m p i r e  ; a n d  t h a t  c i r c u m s t a n c e  f u r n i s h e s  a n  a d d i t i o n a l  r e a s o n  f o r  n o t  i m p l y i n g  

a n  i n t e n t i o n  o n  t h e  p a r t  o f  t h e  H o m e  P a r l i a m e n t  t o  v e s t  i n  t h e  G o v e r n o r  a  p o w e r  

w h i c h  h i s  a d v i s e r s  h e r e  m i g h t  r e c o m m e n d  h i m  t o  e x e c u t e  i n  a  m a n n e r  d e t r i m e n t a l  t o  

I m p e r i a l  i n t e r e s t s .  E x c e p t  i n  s o  f a r  a s  h i s  p o s i t i o n  h a s  b e e n  a l t e r e d  b y  p o s i t i v e  e n a c t 

m e n t  o f  t h e  H o m e  P a r l i a m e n t ,  o r  b y  s o m e  S t a t u t e  p a s s e d  h e r e  a n d  a s s e n t e d  t o  b y  H e r  

M a j e s t y ,  t h e  G o v e r n o r  h i m s e l f  i s  t h e  s e r v a n t  o f  t h e  C r o w n ,  t i e d  d o w n  b y  h i s  c o m m i s 

s i o n  a n d  i n s t r u c t i o n s .  I t  i s  n o t  p r e t e n d e d  t h a t  h e  h a s  b e e n  p e r m i t t e d  b y  e i t h e r  t o  s h u t  

o u t  o r  t o  r e m o v e  a l i e n s  ; a n d  i f  n o  s u c h  a u t h o r i t y  h a s  b e e n  d i s t i n c t l y  v e s t e d  i n  h i m  b y  

S t a t u t e ,  o r  d e l e g a t e d  t o  h i m  b y  t h e  Q u e e n ,  w e  m a y  s a f e l y  c o n c l u d e  t h a t  h e  d o e s  n o t  

p o s s e s s  i t .

B u t  t h e n  i t  h a s  b e e n  a r g u e d ,  a s  I  h a v e  a l r e a d y  s t a t e d ,  t h a t  i f  t h e  r i g h t  o f  

e x c l u d i n g  a l i e n  f r i e n d s  f r o m  V i c t o r i a  a s  p a r t  o f  t h e  p r e r o g a t i v e  s t i l l  r e s i d e s  i n  H e r  

M a j e s t y ,  a n d  h a s  n o t  b e e n  v e s t e d  i n  o r  d e l e g a t e d  t o  t h e  G o v e r n o r ,  H e r  M a j e s t y ’s  

M i n i s t e r s  f o r  t h i s  C o l o n y ,  p a s s i n g  b y  t h e  G o v e r n o r ,  c a n  e x e r c i s e  i t  d i r e c t l y  o n  h e r  

b e h a l f ,  a n d  m u s t  b e  d e e m e d  t o  h a v e  e x e r c i s e d  i t  w i t h  h e r  s a n c t i o n ,  u n l e s s  t h e y  a r e  

d i s m i s s e d .  I  h a v e  n o t  t h e  s l i g h t e s t  h e s i t a t i o n  i n  d e n y i n g  t h i s  p r o p o s i t i o n .  W h a t  i s  

c l a i m e d  b y  t h e  A t t o r n e y - G e n e r a l  f o r  t h e  M i n i s t e r s  o f  t h e  C r o w n  i n  V i c t o r i a ,  n o t  i n  

t e r m s , '  b u t  i n  s u b s t a n c e ,  i s  t h i s ,  t h a t ,  i f  t h e  p r e r o g a t i v e  a s  t o  e x c l u d i n g  a l i e n  f r i e n d s  s t i l l  

e x i s t s ,  t h e y  c a n  e x e r c i s e  i t  a s  r e g a r d s  t h i s  C o l o n y  a t  t h e i r  u n c o n t r o l l e d  d i s c r e t i o n .  

E v e n  w e r e  t h e y  o n  t h e  s p o t ,  a b l e  p r a c t i c a l l y  t o  c o n s u l t  w i t h  t h e  Q u e e n  i n  p e r s o n ,  a n d  

s o  a d v i s e  h e r ,  w h i c h  t h e y  a r e  n o t ,  y e t ,  a s  s h e  c a n n o t  d i s m i s s  t h e m  a n d  a p p o i n t  o t h e r s ,  

i t  w o u l d  b e  p e r f e c t l y  i m m a t e r i a l  w h e t h e r  s h e  a p p r o v e d  o f  w h a t  t h e y  d i d  o r  n o t .  T h e  

c o n s t i t u t i o n a l  f i c t i o n ,  t h a t  H e r  M a j e s t y  a p p r o v e s  o f  w h a t  H e r  M i n i s t e r s  h a v e  d o n e  

b e c a u s e  s h e  d o e s  n o t  d i s m i s s  t h e m ,  c a n n o t  b e  a p p l i e d  t o  t h i s  c a s e .

T h e  p r a c t i c a l  a p p l i c a t i o n  o f  t h e  A t t o r n e y - G e n e r a l ’s  t h e o r y  m i g h t  l e a d  t o  s o m e  

c u r i o u s  r e s u l t s .  T h e  m a i n  p u r p o s e  o f  “ T h e  C o n s t i t u t i o n  A c t , ”  a s  i t  i s  t o  b e  g a t h e r e d  

f r o m  i n t r i n s i c  e v i d e n c e ,  w a s  t o  c o n s t i t u t e ,  i n  l i e u  o f  t h e  L e g i s l a t i v e  C o u n c i l  t h e n  s u b 

s i s t i n g  u n d e r  t h e  A c t  1 3  a n d  1 4  V i c . ,  c .  5 9 ,  b y  w h i c h  t h e  d i s t r i c t  o f  P o r t  P h i l l i p  h a d  

b e e n  e r e c t e d  i n t o  a  s e p a r a t e  C o l o n y ,  s e p a r a t e  L e g i s l a t i v e  H o u s e s  w i t h  e n l a r g e d  

a u t h o r i t y 7 a n d  f u n c t i o n s .  T h e  p r e a m b l e  r e c i t e s  t h a t  p u r p o s e ,  a n d  n o  o t h e r .  B y  “ T h e  

C o n s t i t u t i o n  A c t ”  t h e  G o v e r n o r  i s  n o t  c o m p e l l e d  t o  a s s e n t  t o  a n y  B i l l  o n  H e r  

M a j e s t y ’s  b e h a l f  ; a n d  a n y  B i l l  t o  w h i c h  h e  g i v e s  h i s  a s s e n t  m a y  w i t h i n  a  l i m i t e d  t i m e  

b e  d i s a l l o w e d  b y  H e r  M a j e s t y .  H e r  v e t o  c a n n o t  b e  c o n t e s t e d ,  a n d ,  w h e n  s h e  e x e r t s  i t ,  

s h e  a c t s  b y  t h e  a d v i c e  o f  h e r  r e s p o n s i b l e  M i n i s t e r s  a t  h o m e .  ( S e e  5  a n d  6  V i c . ,  c .  

7 6 . ,  s s .  3 1 ,  3 2 ,  3 3 ,  a n d  4 0  ; 7  a n d  8  V i c . ,  c .  7 4 . ,  s .  7  ; 1 3  a n d  1 4  V i c . ,  c .  5 9 ,  s s .  1 2  a n d  

3 2  ; 1 8  a n d  1 9  V i c . ,  c .  5 5 ,  s .  3 . )  A s  t o  t h e  c l a s s e s  o f  B i l l s  t o  w h i c h  t h e  G o v e r n o r  c a n  

o n l y  a s s e n t  p r o v i s i o n a l l y 7, t h e i r  o p e r a t i o n  b e i n g  s u s p e n d e d  u n t i l  t h e  s i g n i f i c a t i o n  o f  

H e r  M a j e s t y ’s  p l e a s u r e  t h e r e o n ,  o r  t o  w h i c h  h e  m u s t  a b s o l u t e l y  r e f u s e  t h e  R o y a l  

a s s e n t ,  h e  m u s t  b e  g u i d e d  b y  t h e  i n s t r u c t i o n s  w h i c h  h e  r e c e i v e s  f r o m  t h e  H o m e  

G o v e r n m e n t .  B y 7 h i s  i n s t r u c t i o n s  t h e  G o v e r n o r  i s  n o w  e x p l i c i t l y  p r o h i b i t e d  f r o m  

a s s e n t i n g  t o  a n y  B i l l  i n c o n s i s t e n t  w i t h  o b l i g a t i o n s  i m p o s e d  u p o n  H e r  M a j e s t y  b y  t r e a t y .  

U p  t o  t h e  p r e s e n t  t i m e  t h e  L e g i s l a t u r e  o f  t h i s  C o l o n y  n e v e r  c o u l d ,  a n d  c a n n o t  n o w ,  

p a s s  i n t o  l a w  a n y  B i l l  i n c o n s i s t e n t  w i t h  o b l i g a t i o n s  i m p o s e d  u p o n  H e r  M a j e s t y  b y  

t r e a t y ; f o r  t h e  G o v e r n o r  c a n n o t  l a w f u l l y  a s s e n t  i n  H e r  M a j e s t y ’s  n a m e  t o  a n y  s u c h  

B i l l  u n t i l  h i s  i n s t r u c t i o n s  a r e  a l t e r e d .  I  a m  s p e a k i n g  g e n e r a l l y ,  a n d  q u i t e  w i t h o u t  

r e f e r e n c e  t o  t h e  t r e a t i e s  o f  U a n - k i n g  a n d  T i e n - S i n g ,  o f  w h i c h  I  p o s s e s s  n o  c o p y  ; a n d  

I  d o  n o t  k n o w  w h a t  o b l i g a t i o n s  a r e  i m p o s e d  u p o n  H e r  M a j e s t y  b y  e i t h e r  o f  t h o s e  

t r e a t i e s .  B u t  s u p p o s i n g  a n y 7 t r e a t y  n o w  t o  s u b s i s t  b e t w e e n  t h e  C r o w n  a n d  a n y  

f o r e i g n  S t a t e ,  w h e r e b y  H e r  M a j e s t y  i s  o b l i g e d  t o  p e r m i t  t h e  s u b j e c t s  o f  s u c h  S t a t e  i n  

t i m e  o f  p e a c e  t o  e n t e r  V i c t o r i a  u p o n  d u e  o b s e r v a n c e  o f  a n y  c o n d i t i o n s  i m p o s e d  u p o n  

t h e i r  e n t r y  b y  a n y  S t a t u t e  h a v i n g  l e g a l  f o r c e  i n  V i c t o r i a ,  t h a t  t r e a t y  c a n n o t  b e  v i o l a t e d  

b y  c o l o n i a l  l e g i s l a t i o n .  I f  M i n i s t e r s  h e r e  c a n  d i s p e n s e  w i t h  t h e  G o v e r n o r ,  a n d  a c t  

d i r e c t l y  o n  H e r  M a j e s t y ’s  b e h a l f ,  a n d  i n  f a c t ,  a g a i n s t  h e r  w i l l ,  t h e y 7 c a n ,  w i t h o u t  r e s o r t 

i n g  t o  l e g i s l a t i o n ,  l a w f u l l y  b r e a k  i n  h e r  n a m e  a  t r e a t y  w h i c h  t h e  C o l o n i a l  P a r l i a m e n t  

h a s  b e e n  r e s t r a i n e d  f r o m  b r e a k i n g .
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,  , 1  c. ° l " e  n 0 1 T t o , t h e  s e c o n d  q u e s t i o n ,  w h e t h e r  t h e  d e f e n d a n t ’s  a c t  i n  p r e v e n t i n g
t h e  p l a i n t i f f  f r o m  l a n d i n g  w a s  a n  a c t  o f  S t a t e .  I t  i s  a d m i t t e d ,  o f  c o u r s e ,  t h a t  h i s  a c t  

w a s  a p p r o v e d  o f  b y  t h e  M i n i s t e r  o f  C u s t o m s  a n d  h i s  c o l l e a g u e s .  T h i s  s e c o n d  q u e s t i o n  

i s  q u i t e  d i s t i n c t  f r o m  t h e  f i i s t ,  a l t h o u g h  p a r t l y  d e p e n d i n g  o n  s i m i l a r  a r g u m e n t s .  A n  

a c t  o f  S t a t e ,  a c c o r d i n g  t o  M r .  J u s t i c e  S t e p h e n ’s  d e f i n i t i o n ,  i s  s o m e  a c t  i n j u r i o u s  ( b y  

w h i c h  I  u n d e r s t a n d  h i m  t o  m e a n  “ h u r t f u l ”  a n d  n o t  n e c e s s a r i l y  “ w r o n g f u l ” )  t o  t h e  

p e r s o n  o r  p r o p e r t y  o f  s o m e  o n e  w h o  i s  n o t  a t  t h e  t i m e  a  s u b j e c t  o f  H e r  M a j e s t y ,  a n d  

w h i c h  h a s  b e e n  d o n e  b y  a  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y ’s  a u t h o r i t y  c i v i l  o r  m i l i t a r y ,  

a n d  h a s  b e e n  s a n c t i o n e d  b y  H e r  M a j e s t y  e i t h e r  b y  p r i o r  c o m m a n d  o r  b y  s u b s e q u e n t  

r a t i f i c a t i o n .   ̂ I f  a n  a c t i o n  i s  b r o u g h t  b y  a  f o r e i g n e r  i n  a n  E n g l i s h  C o u r t  f o r  a n  a l l e g e d  

w r o n g ,  a n d  i t  i s  p r o v e d  t h a t  t h e  a c t  c o m p l a i n e d  o f  i s  a n  a c t  o f  S t a t e ,  t h e  C o u r t  i s  

d e p r i v e d  o f  j u r i s d i c t i o n  t o  i n q u i r e  i n t o  i t ’s  l e g a l i t y ,  a l t h o u g h  t h e  s a m e  a c t ,  i f  d o n e  t o  

a  B r i t i s h  s u b j e c t ,  m i g h t  h a v e  g i v e n  h i m  a  c l e a r  r i g h t  o f  a c t i o n .  I t  i s  d i s p u t a b l e  

w h e t h e r  a n  a c t  o f  t h i s  d e s c r i p t i o n  c a n  b e  c o m m i t t e d  w i t h i n  H e r  M a j e s t y ’s  d o m i n i o n s .  

M r .  J u s t i c e  S t e p h e n  t h i n k s  t h a t  i t  c a n .  B u t ,  a t  a n y  r a t e ,  i t  i s  e s s e n t i a l  t o  i t s  c h a r a c t e r  

t h a t  i t  s h o u l d  h e  c o m m i t t e d  a g a i n s t  o n e  w h o  i s  n o t  a t  t h e  t i m e  a  B r i t i s h  s u b j e c t ; a n d  

t h a t  i t  s h o u l d  h e  s a n c t i o n e d  b y  H e r  M a j e s t y  a s  h e a d  o f  t h e  S t a t e ,  r e p r e s e n t i n g  i t  i n  i t s  

r e l a t i o n s  w i t h  f o r e i g n  p o w e r s .  T h e  A t t o r n e y - G e n e r a l  c o n t e n d e d  t h a t  t h e  e x c l u s i o n  o f  

a l i e n s  f r o m  V i c t o r i a  w a s  a  l o c a l  m a t t e r ,  t h a t  H e r  M a j e s t y ’s  M i n i s t e r s  f o r  t h e  C o l o n y  

w e r e  e n t i t l e d  t o  a d v i s e  H e r  M a j e s t y  w i t h  r e g a r d  t o  l o c a l  m a t t e r s ,  a n d  t h a t ,  a s  t h e y  h a d  

s a n c t i o n e d  t h e  a c t ,  s h e  m u s t  h e  s u p p o s e d  t o  h a v e  k n o w n  o f  i t  a n d  s a n c t i o n e d  i t  a l s o .  

B u t ,  f r o m  i t s  v e r y  n a t u r e ,  a n  a c t  o f  S t a t e ,  i n  w h a t e v e r  p l a c e  i t  m a y  b e  d o n e ,  m u s t  h e  a n  

a c t  o f  I m p e r i a l  c o n c e r n ,  o f  w h i c h  t h e  i m m e d i a t e  c o n s e q u e n c e s  m a y  f a l l  u p o n  t h e  w h o l e  

E m p i r e .  T h e  w r o n g  h a v i n g  b e e n  s a n c t i o n e d  b y  t h e  S o v e r e i g n ,  o r  b y  t h e  b o d y  i n  w h o m  

r e s i d e s  t h e  s u p r e m e  a u t h o r i t y  w i t h  r e g a r d  t o  i n t e r n a t i o n a l  r e l a t i o n s ,  h a s  b e e n  d o n e  b y  

t h e  S t a t e  i t s e l f ,  a n d  c a n  o n l y  h e  r e d r e s s e d  b y  w a r ,  i f  t h e  S t a t e  d e c l i n e s  t o  a f f o r d  s a t i s 
f a c t i o n .  .

W i t h  r e s p e c t  t o  s u c h  a n  A c t ,  H e r  M a j e s t y ’s  H o m e  M i n i s t e r s  a l o n e  c a n  a d v i s e  

h e r ; H e r  M i n i s t e r s  f o r  V i c t o r i a  c a n n o t ,  d i r e c t l y  o r  i n d i r e c t l y  ; a n d  n e c e s s a r i l y ,  t h e r e 

f o r e ,  t h e i r  k n o w l e d g e  c a n n o t  h e  a c c e p t e d  a s  h e r  k n o w l e d g e ,  n o r  t h e i r  s a n c t i o n  a s  h e r  

s a n c t i o n .  H o w  c a n  H e r  M a j e s t y  s a n c t i o n  a n  a c t  o f  S t a t e  f o r  V i c t o r i a ,  a n d  r e p u d i a t e  

i t  f o r  t h e  r e s t  o f  t h e  E m p i r e  ; a n d  i f  s h e  c a n n o t  r e p u d i a t e  i t  f o r  t h e  r e s t  o f  t h e  E m p i r e ,  

h o w  c a n  i t  h e  c a l l e d  l o c a l  t o  V i c t o r i a ?  V i c t o r i a  i s  n o t  a  S t a t e  b y  h e r s e l f  : s h e  i s  o n l y  

a  c o m p o n e n t  p a r t  o f  a  g r e a t  E m p i r e .

B e f o r e  q u i t t i n g  t h i s  b r a n c h  o f  t h e  s u b j e c t ,  I  w o u l d  a d v e r t  t o  t h e  c a s e  o f  B u r o n  

v. D e n m a n  ( 2  E x h .  1 6 7 ) ,  c i t e d  a s  e s t a b l i s h i n g ,  a s  a  c o n c l u s i o n  o f  l a w ,  t h a t  w h e n  t h e  

k n o w l e d g e  o f  M i n i s t e r s  i s  p r o v e d ,  t h e  k n o w l e d g e  o f  t h e  C r o w n  m u s t  b e  a s s u m e d .  T h e  

a c t i o n  w a s  t r i e d  a t  B a r ,  a n d  P a r k e ,  B . ,  s u m m i n g  u p  f o r  t h e  C o u r t ,  t o l d  t h e  j u r y ,  t h a t  i f  

t h e  C r o w n ,  w i t h  k n o w l e d g e  o f  w h a t  h a d  b e e n  d o n e ,  r a t i f i e d  t h e  d e f e n d a n t ’s  a c t  b y  t h e  

S e c r e t a r y  o f  S t a t e  o r  t h e  L o r d s  o f  t h e  A d m i r a l t y ,  t h e  a c t i o n  c o u l d  n o t  b e  m a i n t a i n e d .  

F r o m  h i s  s u m m i n g  u p ,  a s  r e p o r t e d ,  b u t  w h i c h  m a y  h a v e  b e e n  a b r i d g e d  i n  t h e  r e p o r t ,  

h e  m u s t ,  a s  i t  a p p e a r s  t o  m e ,  h a v e  d i r e c t e d  t h e  j u r y  n o t  t h a t  t h e y  w e r e  o b l i g e d ,  b u t  

t h a t  t h e y  w e r e  a t  l i b e r t y  t o  i n f e r  t h e  C r o w n ’s  k n o w l e d g e  o f  t h e  a c t  f r o m  t h e  e v i d e n c e  

o f  i t s  h a v i n g  b e e n  k n o w n  t o  a n d  a p p r o v e d  b y  t w o  S e c r e t a r i e s  o f  S t a t e  a n d  t h e  L o r d s  

o f  t h e  A d m i r a l t y ,  w h o  i n  t h e  d u e  d i s c h a r g e  o f  t h e i r  d u t y  w o u l d  c o m m u n i c a t e  i t  t o  t h e  

S o v e r e i g n ; a n d  t h e  j u r y  f o u n d  t h a t  t h e  C r o w n  k n e w  o f  t h e  a c t .  I f  t h e  e f f e c t  o f  t h e  

s u m m i n g  u p  i n  B u r o n  v. D e n m a n  i s  w h a t  I  u n d e r s t a n d  i t  t o  b e ,  t h e n ,  n o t w i t h s t a n d i n g  

t h a t  t h e  k n o w l e d g e  o f  M i n i s t e r s  h a s  b e e n  c o n c l u s i v e l y  p r o v e d ,  o r  h a s  b e e n  a d m i t t e d ,  

e v i d e n c e  m i g h t  b e  r e c e i v e d  t o  s h o w  t h a t  t h e  C r o w n  d i d  n o t  i n  f a c t  p o s s e s s  t h a t  k n o w 

l e d g e .  I t  i s  n o t  t h e r e f o r e  a  c o n c l u s i o n  o f  l a w  t h a t  h e r  M i n i s t e r s ’ r a t i f i c a t i o n  i s  H e r  

M a j e s t y ’s  r a t i f i c a t i o n .  I t  i s  o n l y  a  p r e s u m p t i o n  l i a b l e  t o  b e  r e b u t t e d .
M y  j u d g m e n t  i n  t h i s  c a s e  i s  n o t  a f f e c t e d  b y  t h e  l e g a l i t y  o r  i l l e g a l i t y  o f  t h e  

p r e s e n c e  o f  t h e  p l a i n t i f f  i n  t h e  P o r t  o f  M e l b o u r n e .  B u t ,  a s  t h e  p o i n t  h a s  b e e n  d e b a t e d ,  

a n d  t h e  j u d g m e n t  o f  o t h e r s  m a y  b e  a f f e c t e d  b y  i t ,  I  d e s i r e  t o  e x p r e s s  m y  v i e w s  u p o n  

t h e  c o n s t r u c t i o n  o f  t h e  “  C h i n e s e  A c t  1 8 8 1 . ”  T h e r e  c a n  b e  n o  m i s t a k e  a b o u t  t h e  

o b j e c t  o f  t h e  L e g i s l a t u r e  i n  p a s s i n g  t h a t  A c t .  T h e y  d e s i r e d  t o  d i m i n i s h  t h e  i n f lu x ^  o f  

C h i n e s e  i m m i g r a n t s  i n t o  t h i s  C o l o n y ,  a n d  t h i s  o b j e c t  t h e y  e n d e a v o u r e d  t o  a c c o m p l i s h  

i n  t w o  w a y s .  I n  t h e  f i r s t  p l a c e ,  t h e y  l i m i t e d  t h e  n u m b e r  o f  C h i n e s e  t h a t  m i g h t  b e  

c a r r i e d  o n  b o a r d  a n y  v e s s e l  i n t o  a n y  p o r t  i n  V i c t o r i a  i n  p r o p o r t i o n  t o  t h e  t o n n a g e  o f  

t h e  v e s s e l ,  a l l o w i n g  o n e  i m m i g r a n t  o n l y  t o  e v e r y  1 0 0  t o n s .  S e c o n d l y ,  t h e y  i m p o s e d  
o n  a l l  C h i n e s e  i m m i g r a n t s , -  a r r i v i n g  i n  a n y  v e s s e l  f r o m  p a r t s  b e y o n d  V i c t o r i a  a n d  

d e s i r i n g  t o  l a n d  a t  a n y  p o r t  o r  p l a c e  i n  t h e  C o l o n y ,  a  p o l l - t a x  o f  £ 1 0 ,  t o  b e  p a i d  b y



t h e  m a s t e r  o f  t h e  v e s s e l  t o  t h e  p r o p e r  o f f i c e r  o f  C u s t o m s  b e f o r e  p e r m i t t i n g  t h e  

i m m i g r a n t  t o  l a n d  o r  m a k i n g  a n y  e n t r y  a t  t h e  C u s t o m s .  B r e a c h e s  o f  b o t h  " ' t h e s e  

e n a c t m e n t s  a r e  p u n i s h a b l e  i n  t h e  m a n n e r  w h i c h  t h e  A c t  p r e s c r i b e s ; b u t  t h e r e  i s  a  

s i g n i f i c a n t  a n d  d e s i g n e d  d i s t i n c t i o n  b e t w e e n  t h e  t w o  i n  r e s p e c t  o f  t h e  p e r s o n s  o n  w h o m  

t h e  l i a b i l i t y  f o r  a  b r e a c h  i s  c a s t .  T h e  m a s t e r  o f  a n y  v e s s e l  p e r m i t t i n g  a n y  i m m i o r a n t  

t o  l a n d  o r  e s c a p e  f r o m  h i s  v e s s e l  a t  a n y  p o r t  i n  V i c t o r i a  b e f o r e  p a y m e n t  o f  t h e  p o l l - t a x  

i s  l i a b l e  t o  a  p e n a l t y  o f  £ 5 0 '  f o r  e a c h  o f f e n c e  i n  a d d i t i o n  t o  t h e  a m o u n t  o f  t h e  

t a x .  A n y  i m m i g r a n t  a t t e m p t i n g  t o  e v a d e  t h e  t a x  i s  l i a b l e  t o  a  p e n a l t y  o f  

£ 1 0 ,  o r  i n  d e f a u l t  t o  t w e l v e  m o n t h s ’ i m p r i s o n m e n t  u n l e s s  t h e  p e n a l t y  b e  s o o n e r  

p a i d .   ̂O n  t h e  o t h e r  h a n d ,  f o r  e v e r y  i m m i g r a n t  i m p o r t e d  i n  e x c e s s  o f  t h e  t o n n a o - e  

l i m i t a t i o n  t h e  o w n e r  m a s t e r  o r  c h a r t e r e r  o f  t h e  v e s s e l  i s  l i a b l e  t o  a  p e n a l t y  o f  £ 1 0 0 ;  

b u t  t h e  i m m i g r a n t , w h o  i s  p o w e r l e s s ,  t o  p r e v e n t  e i t h e r  o w n e r  m a s t e r  o r  c h a r t e r e r  f r o m  

v i o l a t i n g  t h e  l a w ,  i s  n o t  l i a b l e  t o  a n y  p e n a l t y .  T h e  m a s t e r  w h o  p e r m i t s  a  C h i n a m a n  

t o  e v a d e  t h e  p o l l - t a x ,  a n d  t h e  C h i n a m a n  w h o  e v a d e s  t h e  t a x ,  a r e  e q u a l l y  o f f e n d e r s  

a g a i n s t  t h e  l a w .  W h e n  a  m a s t e r  b r i n g s  i n t o  p o r t  m o r e  i m m i g r a n t s  t h a n  t h e  l a w  

a l l o w 'S ,  h e  i s  a l s o  a n  o f f e n d e r ;  b u t  t h e  C h i n e s e  i m m i g r a n t s  i n  s u c h  a  c a s e  a r e  i n n o c e n t  

p a s s e n g e r s ,  a n d  n o t  o f f e n d e r s .  T h e y  a r e  l e g a l l y  h e r e  a s  f a r  a s  t h e y  a r e  c o n c e r n e d ,  

a l t h o u g h  t h e y  m a y  h a v e  b e e n  i l l e g a l l y  b r o u g h t  h e r e  b y  o t h e r s .  I f  t h e  p o l l - t a x  b e  p a i d ’ 

o r  l e g a l l y  t e n d e r e d  ( f o r  l e g a l  t e n d e r ,  w h e n  r e f u s e d ,  i s  e q u i v a l e n t  t o  p a y m e n t ) ,  t h e  A c t  

p e r m i t s  t h e  C h i n e s e  i m m i g r a n t  t o  l a n d ,  a n d  h i s  l a n d i n g  i s  l a w f u l ,  t h e r e  b e i n g  n o  o t h e r  

l e g a l  f o r c e ,  a r i s i n g  e i t h e r  o u t  o f  p r e r o g a t i v e  o r  S t a t u t e ,  t o  r e s t r a i n  h i m .  M y j u d g m e n t  
i s  f o r  t h e  p l a i n t i f f .

M R .  J U S T I C E  A ’B E C K E T T ’S  J U D G M E N T .

M r .  J u s t i c e  a ’B e c k e t t ’s  j u d g m e n t  w a s  r e a d  a s  f o l l o w s :—

H a v i n g  h a d  t h e  a d v a n t a g e  o f  r e a d i n g  t h e  j u d g m e n t  o f  m y  b r o t h e r  H o l r o y d ,  a n d  

a g r e e i n g  w i t h  h i m  t h a t  t h e  r i g h t  t o  e x c l u d e  a l i e n s  i s  n o t  e x e r c i s a b l e  i n  t h i s  c o u n t r y ,  

a n d  t h a t  t h e i r  e x c l u s i o n  i n  t h e  i n s t a n c e  b e f o r e  u s  c a n n o t  b e  d e f e n d e d  a s  a n  a c t  o f  S t a t e ; 

I  t h i n k  i t  u n n e c e s s a r y  t o  r e p e a t  a t  l e n g t h  t h e  r e a s o n s  f o r  c o m i n g  t o  t h e s e  c o n c l u s i o n s ,  

o r  t o  r e f e r  i n  d e t a i l  t o  t h e  A c t s  o f  P a r l i a m e n t  a n d  o t h e r  d o c u m e n t s  a l r e a d y  n o t i c e d  b y  

w h i c h  t h e y  a r e  s u p p o r t e d .  I  c o n f i n e  m y  j u d g m e n t  t o  t h e s e  t w o  p o i n t s ,  a s  t h e y  a r e  

s u f f i c i e n t  f o r  t h e  d e c i s i o n  o f  t h e  c a s e ,  a n d  I  w i l l  b r i e f l y  s t a t e  t h e  g r o u n d s  o n  w h i c h  I  

p r o c e e d .  A s s u m i n g  t h a t  t h e  r i g h t  t o  e x c l u d e  a l i e n s  s u b s i s t e d  i n  E n g l a n d  a s  p a r t  o f  

t h e  R o y a l  p r e r o g a t i v e  w h e n  o u r  C o n s t i t u t i o n  A c t  w a s  p a s s e d ,  I  c a n  f i n d  n o t h i n g  i n  t h e  

A c t ,  o r  i n  t h e  s y s t e m  o f  g o v e r n m e n t  w h i c h  i t  o r i g i n a t e d ,  a u t h o r i z i n g  t h e  e x e r c i s e  o f  t h i s  

r i g h t  b y  t h e  a d v i c e  o f  M i n i s t e r s  i n  V i c t o r i a .  I t  w a s  a r g u e d  t h a t  t h e  a u t h o r i t y  m u s t  

b e  g i v e n  b e c a u s e  r e s p o n s i b l e  g o v e r n m e n t  w a s  g i v e n ,  a s  i f  t h e  p h r a s e  “  r e s p o n s i b l e  

“ g o v e r n m e n t ”  h a d  a  d e f i n i t e  c o m p r e h e n s i v e  m e a n i n g ,  n e c e s s a r i l y  i n c l u d i n g  t h e  p o w e r  

i n  q u e s t i o n .  T h e  p h r a s e  h a s  t o  m y  m i n d  n o  s u c h  f o r c e .  R e s p o n s i b i l i t y  m a y  a t t a c h  

t o  p e r s o n s  h a v i n g  p o w e r s  s t r i c t l y  l i m i t e d ,  a n d  i t s  e x i s t e n c e  d o e s  n o t  i n d i c a t e  t h e  e x t e n t  

o f  t h e  a u t h o r i t y  f r o m  w h i c h  i t  a r i s e s .  F o r  t h i s  w e  m u s t  l o o k  t o  t h e  t e r m s  i n  w h i c h  

t h e  a u t h o r i t y  w a s  c o n f e r r e d .  T h a t  i s  t o  s a y ,  t o  t h e  A c t  o f  P a r l i a m e n t  e s t a b l i s h i n g  t h e  

s y s t e m ,  a n d  t o  t h e  d o c u m e n t s  d e l e g a t i n g  p o w e r s  t o  t h e  G o v e r n o r  w h o  a d m i n i s t e r s  i t ,  

t o  a s c e r t a i n  w h e t h e r  b y  e x p r e s s  w o r d s  o r  n e c e s s a r y  i m p l i c a t i o n  t h e  r i g h t  t o  e x c l u d e  

a l i e n s  h a s  b e e n  g i v e n .  T h i s  i s  a  q u e s t i o n  o f  l e g a l  c o n s t r u c t i o n  i n  w h i c h  w e  c a n n o t  

b e  a s s i s t e d  b y  t h e  s p e e c h e s  o r  d e s p a t c h e s  o f  s t a t e s m e n ; a n d ,  c o n s i d e r e d  i n  t h i s  a s p e c t ,  

t h e r e  s e e m s  t o  m e  t o  b e  l i t t l e  d i f f i c u l t y  i n  a n s w e r i n g  i t  i n  t h e  n e g a t i v e .  T h e  p o w e r  

i s  n o t  e x p r e s s l y  d e l e g a t e d ,  a n d  t h e  d e l e g a t i o n  o f  a  p o w e r  w h i c h  m i g h t  s e r i o u s l y  

d i s t u r b  f o r e i g n  r e l a t i o n s  w i t h  w h i c h  w e  w e r e  n o t  i n t e n d e d  t o  i n t e r f e r e  c a n n o t  

r e a s o n a b l y  b e  i n f e r r e d .  T r e a t i n g  t h i s  r i g h t  o f  e x c l u s i o n  a s  a  b r a n c h  o f  t h e  p r e r o g a t i v e ,  

u n l e s s  i t  h a s  b e e n  d e l e g a t e d  t o  t h e  r e p r e s e n t a t i v e  o f  t h e  C r o w n  i n  V i c t o r i a ,  i t  i s  a  

m a t t e r  o n  w h i c h  i t  w o u l d  b e  u s e l e s s  f o r  M i n i s t e r s  i n  V i c t o r i a  t o  t e n d e r  h i m  a d v i c e ,  a n d  

t h e y  c a n n o t  a d v i s e  H e r  M a j e s t y  d i r e c t l y  a s  t o  i t s  e x e r c i s e .  C e r t a i n l y  t h e y  c a n n o t  

e x e r c i s e  t h e  p r e r o g a t i v e  f o r  t h e m s e l v e s .  T h e  i m p l i c a t i o n  o f  a s s e n t  b y  t h e  C r o w n  

f r o m  t h e i r  c o n t i n u a n c e  i n  o f f i c e  c a n  o n l y  a r i s e  a s  t o  a c t s  w h i c h  M i n i s t e r s  c a n  l a w f u l l y  

d o  a s  s u c h .  I f  t h e y  a s s u m e  t o  e x e r c i s e  p o w e r s  w h i c h  a r e  n o t  v e s t e d  i n  t h e m ,  t h e r e
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c a n  b e  110 l e g a l  i m p l i c a t i o n  o f  R o y a l  a s s e n t .  I f  M i n i s t e r s ,  f o r  i n s t a n c e ,  h a d  e n g a g e d  
t h e  V i c t o i  i a n  n a v y  i n  a  w a r  o f  t h e i r  o w n  m a k i n g ,  t h e  C o u r t  w o u l d  n o t  a s s u m e  a s s e n t  

t o  t h i s  w a r  b y  t h e  Q u e e n  o r  b y  t h e  G o v e r n o r  f r o m  t h e  f a c t  t h a t  t h e y  c o n t i n u e d  i n  

o f f i c e .  T h e  c o n c l u s i o n  t h a t  t h e  G o v e r n m e n t  o f  V i c t o r i a  h a s  n o t  t h e  r i g h t  t o  e x c l u d e  

f r i e n d l y  a l i e n s  i n  t i m e  o f  p e a c e  s e e m s  t o  m e  t o  d i s p o s e  o f  t h e  d e f e n c e  t h a t  t h e  a c t  

c o m p l a i n e d  o f  w a s  a n  a c t  o f  S t a t e ,  a n d  t h e r e f o r e  n o t  a c t i o n a b l e  b y  a n  a l i e n ,  o n  t h e  

g r o u n d s  s e t  f o r t h  i n  t h e  c a s e  o f  “ B u r  o n  v. D e n m a n . ”  A n  a c t  o f  S t a t e  m u s t  b e  s o m e 

t h i n g  w h i c h  i t  i s  c o m p e t e n t  f o r  t h e  S t a t e  t o  d o .  I n  t h e  c a s e  o f  a  S o v e r e i g n  S t a t e ,  n o  

q u e s t i o n  a s ^  t o  i t s  c o m p e t e n c y  c a n  a r i s e  ; b u t  i t  i s  o t h e r w i s e  w i t h  a  G o v e r n m e n t  

e n t r u s t e d  w i t h  o n l y  l i m i t e d  p o w e r s ,  s u c h  a s  o u r  o w n ,  a n d  w e  h a v e  t o  c o n s i d e r  w h e t h e r  

t h e  t h i n g  d o n e  w a s  w i t h i n  i t s  p o w e r s .  I f  s o m e t h i n g  d o n e  w i t h i n  i t s  p o w e r s  i n f l i c t e d  

i n j u r y  u p o n  a n  a l i e n ,  i t s  b e i n g  a n  a c t  o f  S t a t e  m i g h t  d e b a r  h i m  f r o m  r e d r e s s  i n  o u r  

C o u r t ,  a l t h o u g h  c o n d i t i o n s  t o  t h e  p r o p e r  d o i n g  o f  t h e  t h i n g  h a d  n o t  b e e n  o b s e r v e d ; b u t ,  

w h e r e  t h e  C o u r t  s e e s  t h a t  t h e  t h i n g  d o n e  w a s  n o t  w i t h i n  t h e  p o w e r s  o f  t h e  G o v e r n m e n t  
u n d e r  a n y  c o n d i t i o n s ,  i t  c a n n o t  b e  r e g a r d e d  a s  a n  a c t  o f  S t a t e .

F o r  t h e s e  r e a s o n s ,  I  t h i n k  t h e  p l a i n t i f f  e n t i t l e d  t o  j u d g m e n t .

M R .  J U S T I C E  W R E N F O R D S L E Y ’S  J U D G M E N T .

M r .  J u s t i c e  V V r e n f o r d s l e y  s a i d : — F o l l o w i n g  t h e  f i v e  j u d g m e n t s  w h i c h  h a v e  

j u s t  b e e n  g i v e n  b y  t h e i r  H o n o r s ,  I  p r o p o s e  t o  c o n f i n e  t h e  o b s e r v a t i o n s  w h i c h  I  a m  l e f t  

t o  m a k e  t o  t h e  t w o  q u e s t i o n s  o f  c o n s t i t u t i o n a l  l a w ,  w h i c h  a p p e a r  t o  m e  t o  f o r m  t h e  

o n l y  g r o u n d s  f o r  a  d e c i s i o n  i n  t h i s  c a s e .  T h e  f a c t s ,  s o  f a r  a s  t h e y  a r e  m a t e r i a l ,  c a n  b e  

v e r y  b r i e f l y  s t a t e d ,  a n d  I  d e s i r e  t o  r e f e r  t o  t h e m .  T h e  p l a i n t i f f  w a s  a n  i m m i g r a n t  o n  

b o a r d  t h e  B r i t i s h  s h i p  Afghan , a  v e s s e l  t r a d i n g  b e t w e e n  H o n g  K o n g  a n d  c e r t a i n  p o r t s  

i n  t h e  A u s t r a l i a n  c o l o n i e s .  I n  t h e  m o n t h  o f  A p r i l  l a s t  ( 1 8 8 8 )  s h e  a r r i v e d  w i t h i n  t h e  

p o r t  o f  M e l b o u r n e ,  a n d  s h e  b r o u g h t  2 6 8  C h i n e s e  t o  t h i s  c o l o n y .  B y  t h e  l o c a l  A c t  o f  

1 8 6 5 ,  a n d  t h e  a m e n d i n g  A c t  o f  1 8 8 1 ,  t h e  e n t r y  o f  C h i n e s e  h a d  b e e n  m a d e  t h e  s u b j e c t  

o f  s p e c i a l  l e g i s l a t i o n ,  a n d  i n  f a c t ,  t h e  Afghan  b r o u g h t  2 5 4  C h i n e s e  i n  e x c e s s  o f  t h e  

t o n n a g e  a l l o w a n c e  p e r m i t t e d  t o  h e r  u n d e r  t h e  l o c a l  A c t s .  O n  t h e  a r r i v a l  o f  t h e  s h i p  

a t  t h e  p o r t  o f  d e s t i n a t i o n ,  t h e  d e f e n  d e n t ,  i n  h i s  o f f i c i a l  c h a r a c t e r  a s  C o l l e c t o r  o f  C u s t o m s ,  

a n d  a c t i n g ,  a s  i t  i s  s a i d ,  u n d e r  t h e  s a n c t i o n  o f  t h e  G o v e r n m e n t ,  r e f u s e d  t o  a l l o w  a n y  o f  

t h e  C h i n e s e  t o  l a n d ,  a n d  t h i s  a c t i o n  h a s  b e e n  b r o u g h t  a g a i n s t  t h e  d e f e n d a n t  t o  r e c o v e r  

d a m a g e s  b y  r e a s o n  o f  t h a t  r e f u s a l .  T h e  f o u r t h  p l e a  s e t s  f o r t h  t h e  f u r t h e r  f a c t s  v e r y  

f u l l y .  I t  s t a t e s  t h a t  t h e  p l a i n t i f f  w a s  a t  t h e  t i m e  o f  t h e  c o m m i t t i n g  o f  t h e  g r i e v a n c e s  

i n  t h e  s t a t e m e n t  o f  c l a i m  m e n t i o n e d ,  a  s u b j e c t  o f  t h e  E m p e r o r  o f  C h i n a ,  a n d  o w e d  

a l l e g i a n c e  t o  h i m ,  a n d  w a s  n o t  a  B r i t i s h  s u b j e c t ,  & c . ,  & c . ,  & c .  T h a t  p r e v i o u s  t o  t h e  

a r r i v a l  o f  t h e  s h i p ,  t h e  d e f e n d a n t  h a d  r e c e i v e d  i n s t r u c t i o n s  f r o m  t h e  C o m m i s s i o n e r  o f  

T r a d e  a n d  C u s t o m s ,  a s  a n d  b e i n g  t h e  r e s p o n s i b l e  M i n i s t e r  o f  t h e  C r o w n  f o r  t h e  c o l o n y  

o f  V i c t o r i a ,  c h a r g e d  a n d  e n t r u s t e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  t h e  l a w s  o f  t h e  s a i d  c o l o n y  

r e l a t i n g  t o  t h e  C u s t o m s  a n d  I m m i g r a t i o n ,  t h a t  t h e r e  w a s  a n  a p p r e h e n s i o n  o n  t h e  p a r t  o f  

H e r  M a j e s t y ’s  G o v e r n m e n t  f o r  t h e  s a i d  c o l o n y  t h a t  a  l a r g e  i n f l u x  o f  C h i n e s e  i n t o  t h e  s a i d  

c o l o n y  w a s  i m m i n e n t ; a n d  t h a t ,  i n  t h e  o p i n i o n  o f  t h e  s a i d  M i n i s t e r  o f  t h e  s a i d  G o v e r n 

m e n t ,  s u c h  i n f l u x  w o u l d  b e  a  d a n g e r  a n d  a  m e n a c e  t o  t h e  s a i d  c o l o n y  a n d  t o  t h e  p u b l i c  

p e a c e  t h e r e o f ,  a n d  t o  H e r  M a j e s t y ’s  s u b j e c t s  r e s i d i n g  t h e r e i n ,  a n d  w o u l d  b e  i n  a  h i g h  

d e g r e e  d e t r i m e n t a l  t o  t h e i r  i n t e r e s t s ,  a n d  t h a t  i n  t h e  o p i n i o n  o f  t h e  s a i d  M i n i s t e r  a n d  
H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t  i t  w a s  f o r  t h e  a d v a n t a g e  o f  t h e  s a i d  s u b j e c t s ,  s o  r e s i d i n g  

i n  t h e  s a i d  c o l o n y ,  t h a t  t h e  s a i d  i n f l u x  s h o u l d  b e  p r e v e n t e d ,  a n d  n o  f u r t h e r  C h i n e s e  

o t h e r  t h a n  s u c h  a s  a r e  B r i t i s h  s u b j e c t s  s h o u l d  b e  a l l o w e d  t o  e n t e r  t h e  s a i d  c o l o n y ,  

& c . ,  & c . ,  & c .  T h a t  t h e  d e f e n d a n t ,  i n  o b e d i e n c e  t o  s u c h  i n s t r u c t i o n s  a n d  d e t e r m i n a t i o n  

a s  s u c h  o f f i c e r  o f  H e r  M a j e s t y ’s  C u s t o m s  a s  t h e r e i n b e f o r e  m e n t i o n e d  b y  c o m m a n d  o f  

O u r  L a d y  t h e  Q u e e n ,  r e f u s e d  t o  p e r m i t  t h e  p l a i n t i f f  t o  l a n d  i n  t h e  s a i d  c o l o n y  o f  V i c t o r i a  

a n d  h i n d e r e d  a n d  p r e v e n t e d  h i m  f r o m  s o  l a n d i n g  a n d  w h o l l y  d e c l i n e d  a n d  r e f u s e d ,  t o  

r e c e i v e  t h e  s u m  o f  £ 1 0  m e n t i o n e d  i n  t h e  f o u r t h  p a r a g r a p h  o f  t h e  s t a t e m e n t  o f  c l a i m ,  

& c . ,  & c . ,  & c .  T h a t  h i s  s a i d  a c t s ,  & c . ,  & c . ,  & c . ,  w e r e  b y  h i m  s u b s e q u e n t l y  r e p o r t e d  
a n d  c o m m u n i c a t e d  t o  H e r  M a j e s t y ’s  s a i d  r e s p o n s i b l e  M i n i s t e r ,  a n d  w e r e  b y  h i m ,  a n d  

b y  H e r  M a j e s t y ’s  s a i d  G o v e r n m e n t  r a t i f i e d  a n d  a p p r o v e d  o f  a s  b e i n g  a c t s  o f  S t a t e  p o l i c y .

I t  w a s  a d m i t t e d ,  a t  t h e  b a r ,  t h a t  t h e  a c t s  c o m p l a i n e d  o f  h a d  n o t  b e e n  r a t i f i e d  

b y  a n y  O r d e r  o f  C o u n c i l ,  o r  b y  a n y  s a n c t i o n  o f  t h e  G o v e r n o r .  I n  c o n s i d e r i n g  t h e  

e f f e c t  o f  t h i s  p l e a ,  i t  i s  r e q u i r e d  t h a t  w e  s h o u l d  a s c e r t a i n  w h a t  i s  t h e  a c t u a l  status o f  
t h e  G o v e r n m e n t  o f  V i c t o r i a .  I t  h a s  b e e n  s u b m i t t e d  o n  t h e  p a r t  o f  t h e  d e f e n d a n t ,  
t h a t  t h e  a c t s  i n  q u e s t i o n  w e r e  d o n e  b y  H e r  M a j e s t y ’s  r e s p o n s i b l e  M i n i s t e r s  f o r  V i c t o r i a ,  

A h  Toy. "k



a n d  t h a t  t h e  p r e r o g a t i v e  r i g h t ,  n o w  v e s t e d  i n  t h e  C r o w n ,  t o  k e e p  o u t  a l i e n s ,  a p p l i e s .  

I t  i s  n o t  n e c e s s a r y  t o  d i s c u s s  t h e  q u e s t i o n ,  r a i s e d  o n  b e h a l f  o f  t h e  p l a i n t i f f ,  t h a t  i f  

s u c h  a  p r e r o g a t i v e  r i g h t  w a s  a t  a n y  t i m e  v e s t e d  i n  t h e  C r o w n  i t  h a s  b e c o m e  o b s o l e t e .  

S p e a k i n g  f o r  m y s e l f ,  I  a m  o f  o p i n i o n  t h a t  t h e  p r e r o g a t i v e  r i g h t  o f  t h e  C r o w n  t o  k e e p  

o u t  a l i e n s  d o e s  e x i s t ,  a l t h o u g h  i t s  e x e r c i s e  m a y ,  b y  t h e  c u s t o m ,  o r  l e g i s l a t i v e  a c t i o n  

o f  m o d e r n  t i m e s ,  b e  s u b j e c t  t o  t h e  c o n t r o l  o f  I m p e r i a l  m i n i s t e r i a l  r e s p o n s i b i l i t y .

I  n o w  p r o c e e d  t o  c o n s i d e r  t o  w h a t  e x t e n t  t h e  g e n e r a l  p r e r o g a t i v e  r i g h t s  o f  

t h e  C r o w n  h a v e  b e e n  e i t h e r  g r a n t e d  o r  l e s s e n e d  b y  t h e  A c t  o f  C o n s t i t u t i o n .  I ‘ a m  n o t  

a w a r e  o f  a n y  a u t h o r i t y  t o  t h e  e f f e c t  t h a t  i n  a  s e t t l e d  c o l o n y ,  l i k e  V i c t o r i a ,  t h e  A c t  o f  

C o n s t i t u t i o n  c a r r i e s  w i t h  i t  p o w e r s  o u t s i d e  o r  b e y o n d  t h e  e x a c t  t e r m s  o f  t h e  g r a n t  i t s e l f .

V i c t o r i a  i s  a  c o l o n y  b y  s e t t l e m e n t ,  a n d  i t  i s  c o m m o n  k n o w l e d g e  t h a t  t h e  

s e t t l e r s  b r o u g h t  w i t h  t h e m  s o  m u c h  o f  t h e  l a w  o f  E n g l a n d  a s  c o u l d  b e  m a d e  a p p l i c a b l e  

t o  l o c a l  c o n d i t i o n s .

I n  r e s p e c t  o f  a l l  f u r t h e r  p r i v i l e g e s  t h e r e  i s  a m p l e  a u t h o r i t y  f o r  s a y i n g  t h a t  w e  

m u s t  s e e  w h a t  a r e  t h e  p r i v i l e g e s  b e s t o w e d  b y  t h e  g r a n t  o r  c h a r t e r  o f  G o v e r n m e n t .

T h e  I m p e r i a l  A c t  1 8  a n d  1 9  V i c . ,  c a p .  5 5 ,  e n a b l e d  H e r  M a j e s t y  t o  a s s e n t  t o  a  

B i l l  a m e n d e d  b y  t h e  L e g i s l a t u r e  o f  V i c t o r i a  t o  e s t a b l i s h  a  C o n s t i t u t i o n  i n  a n d  f o r  t h e  

c o l o n y  o f  V i c t o r i a .  T h e  p r e a m b l e  r e f e r s  t o  t h e  1 3  a n d  1 4  V i c t o r i a ,  c a p .  5 9 ,  w h i c h  

w a s  a n  A c t  f o r  t h e  b e t t e r  g o v e r n m e n t  o f  H e r  M a j e s t y ’s  A u s t r a l i a n  c o l o n i e s .  B y  t h a t  

A c t  V i c t o r i a  b e c a m e ,  f o r  t h e  f i r s t  t i m e ,  a  s e p a r a t e  c o l o n y .  T h e  p r e a m b l e  s t a t e s  t h a t  

i t  w a s  e x p e d i e n t  t h a t  t h e  d i s t r i c t  o f  P o r t  P h i l l i p ,  t h e n  p a r t  o f  t h e  c o l o n y  o f  N e w  S o u t h  

W a l e s ,  s h o u l d  b e  e l e c t e d  i n t o  a  s e p a r a t e  c o l o n y ,  a n d  t h a t  f u r t h e r  p r o v i s i o n  s h o u l d  b e  

m a d e  f o r  t h e  g o v e r n m e n t  o f  H e r  M a j e s t y ’s  A u s t r a l i a n  c o l o n i e s .  T h e  A c t  o f  C o n s t i 

t u t i o n  i s  t h e  l o c a l  A c t  o f  1 9  V i c .  I t  w a s  a s s e n t e d  t o  b y  H e r  M a j e s t y  i n  C o u n c i l  

( p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h e  I m p e r i a l  S t a t u t e  1 8  a n d  1 9  V i c . ,  c a p .  5 5 )  o n  t h e  

2 1 s t  J u l y ,  1 8 5 5 ,  a n d  c a m e  i n t o  o p e r a t i o n  o n  t h e  2 3 r d  N o v e m b e r ,  1 8 5 5 .  I t  w a s  

i n c l u d e d  i n  t h e  I m p e r i a l  A c t  a s  S c h e d u l e  1 .

T h e  I m p e r i a l  A c t  w a s  a c c o m p a n i e d  b y  a  d e s p a t c h  f r o m  L o r d  J o h n  R u s s e l l ,  

w h o  w a s  t h e n  S e c r e t a r y  o f  S t a t e  f o r  C o l o n i e s ,  d a t e d  2 0 t h  J u l y ,  1 8 5 5 ,  a n d  a l t h o u g h  

t h e  A c t  o f  C o n s t i t u t i o n  t o  w h i c h  h e  r e f e r s  m u s t  b e  h e l d  t o  s p e a k  f o r  i t s e l f ,  i t  i s  n e v e r 

t h e l e s s  u s e f u l  t o  s e e  w h a t  o p i n i o n  w a s  t h e n  e x p r e s s e d  b y  t h a t  v e r y  c o n s t i t u t i o n a l  

M i n i s t e r ,  w h e n ,  a s  t h e  h e a d  o f  t h e  C o l o n i a l  O f f i c e  D e p a r t m e n t ,  h e  a s s i s t e d  a s  a  S e c r e 

t a r y  o f  S t a t e  t o  g i v e  t h i s  c o l o n y  a  s e p a r a t e  a n d  c o n s t i t u t i o n a l  e x i s t e n c e .  “ N o  

u  a l t e r a t i o n , ”  h e  s a y s ,  u  h a s  b e e n  m a d e  i n  a n y  o f  t h e  p r o v i s i o n s  w h i c h  a r e  s i m p l y  o f  a  

u l o c a l  c h a r a c t e r . ”  H e  a d d s :  “ I t  h a s  b e e n  t h e  c o n v i c t i o n  o f  P a r l i a m e n t  t h a t  t h e  

u L e g i s l a t u r e  m u s t  i t s e l f  b e  t r u s t e d  f o r  a l l  t h e  d e t a i l s  o f  l o c a l  r e p r e s e n t a t i o n .  B u t  t h e  

u  r e s p o n s i b i l i t y  f o r  i t s  i n t r o d u c t i o n  w i l l  r e s t ,  a s  i t  o u g h t  t o  d o ,  w i t h  t h e  m e m b e r s  o f  t h e  

“  C o u n c i l  b y  w h o m  i t  w a s  i n  a l l  s u b s t a n t i a l  p o i n t s  p r e p a r e d  a n d  d i s c u s s e d . ”  T h e  

S e c r e t a r y  o f  S t a t e  t h e n  p r o c e e d s  t o  d e a l  s e p a r a t e l y  w i t h  t h e  p r o p o s a l s  w h i c h  a p p e a r  t o  

r e f e r  t o  t h e  r i g h t s  o f  t h e  C r o w n .  u  B u t  t h o s e  p o r t i o n s  o f  t h e  p r o v i n c i a l  e n a c t m e n t  

u  w h i c h  c o n t r o l l e d  a n d  r e g u l a t e d  t h e  f u t u r e  p o w e r  o f  t h e  C r o w n  a s  t o  t h e  r e s e r v a t i o n  

“  a n d  d i s a l l o w a n c e  o f  c o l o n i a l  A c t s ,  a n d  a s  t o  t h e  i n s t r u c t i o n s  t o  b e  g i v e n  t o  G o v e r n o r s  

“  r e s p e c t i n g  t h e m ,  h a v e  b e e n  o m i t t e d  b y  P a r l i a m e n t .  T h o s e  p o r t i o n s  w e r e  c l e a r l y  

u  n o t  o f  a  l o c a l  c h a r a c t e r ,  b u t  r e g a r d e d  t h e  c o n n e x i o n  o f  t h e  c o l o n y  w i t h  t h e  b o d y  o f  

“  t h e  e m p i r e . ”  T h e s e  a r e  v e r y  m a r k e d  w o r d s .  I n  t h e  f i r s t  p l a c e ,  h e  s p e a k s  o f  t h e  

p r o v i n c i a l  e n a c t m e n t ,  a s  d i s t i n g u i s h e d  f r o m  a n  A c t  o f  t h e  I m p e r i a l  P a r l i a m e n t .  N e x t ,  

h e  r e f e r s  t o  t h e  i n s t r u c t i o n s  t o  b e  g i v e n  t o  G o v e r n o r s ,  a n d  t h e n  h e  p o i n t s  t o  t h e  c o n 

n e x i o n  o f  t h e  c o l o n y  w i t h  t h e  b o d y  o f  t h e  e m p i r e .  I  d o  n o t  s e e  h o w  t h a t  c o n n e x i o n ,  

a t  a l l  e v e n t s  i n  r e s p e c t  o f  e x t e r n a l  r e l a t i o n s ,  c o u l d  b e  m a i n t a i n e d  w i t h o u t  a  s t r i c t  

r e s e r v a t i o n  o f  a l l  I m p e r i a l  o r  C r o w n  r i g h t s .

T h e  d e s p a t c h  i n c l u d e d  a n  i n t i m a t i o n  t o  t h e  e f f e c t  t h a t  t h e  G o v e r n o r  w o u l d  

r e c e i v e  a  f r e s h  c o m m i s s i o n  a n d  i n s t r u c t i o n s ,  a m e n d e d  i n  c e r t a i n  p a r t i c u l a r s ,  w h i c h  t h e  

s y s t e m  o f  G o v e r n m e n t  t h e n  i n t r o d u c e d  r e n d e r e d  i t  n e c e s s a r y  t o  c h a n g e .  I  h a v e  

e n d e a v o u r e d  t o  c o n s i d e r  v e r y  c a r e f u l l y  t h e  s e v e r a l  p o w e r s  a n d  p r o v i s i o n s  c o n f e r r e d  b y  

t h e  A c t  o f  C o n s t i t u t i o n ,  a n d  I  f a i l  t o  s e e  t h a t  t h e y  g o  f u r t h e r  t h a n  t o  p r o v i d e  f o r  a  

p e r f e c t  s c h e m e  o f  l o c a l  g o v e r n m e n t ,  l i m i t e d  t o  i t s  i n t e r n a l  r e l a t i o n s .  W h e n  I  s a y  a  

p e r f e c t  s c h e m e ,  I  m e a n  a  s y s t e m  o f  r e s p o n s i b l e  s e l f - g o v e r n m e n t ,  c o m p l e t e  w i t h i n  i t s e l f ,  

s o  f a r  a s  r e p r e s e n t a t i v e  i n s t i t u t i o n s  o f  a  p o p u l a r  c h a r a c t e r  c a n  b e  s a i d  t o  b e  p e r f e c t .  

A l l  t h e  p r i v i l e g e s  o f  P a r l i a m e n t  w e r e  t o  b e  d e f i n e d ,  a n d  a l l  e n a b l i n g  p o w e r s  i n c i d e n t  t o  

s u c h  a  f o r m  o f  g o v e r n m e n t  w e r e  c o n f e r r e d .  I  d o  n o t  s e e ,  h o w e v e r ,  t h a t ,  b y  a n y  r u l e  

o f  c o n s t r u c t i o n ,  t h e  r i g h t s  s o  g i v e n  c a n  b e  e x t e n d e d .  O n  t h e  c o n t r a r y ,  t h e  r e s p o n s i 

b i l i t y  w h i c h  w a s  t o  b e  a t t a c h e d  t o  t h e  f o r m a t i o n  o f  t h e  b o d y  w h i c h  w a s  t o  r e p r e s e n t  

t h e  e x e c u t i v e  p o w e r  a p p l i c a b l e  t o  s u c h  a  f o r m  o f  L e g i s l a t u r e  w a s  l e f t  t o  t h e  r e s p o n 
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s i b l e  C o u n c i l  f o r  t l i e  t i m e  b e i n g ,  a n d  s u c h  a  r e s p o n s i b i l i t y ,  o r .  s u c h  a  p o w e r ,  c o u l d  n o t  

h a v e  i n c l u d e d  a  d i s c i  e t i o n  t o  d e a l  w i t h  t h e  e x t e r n a l  r e l a t i o n s  o f  t h e  n e w l y - f o r m e d  

c o m m u n i t y .  I  t h i n k  t h a t  t h e  t h e n  e x i s t i n g  c i r c u m s t a n c e s  o f  t h e  c o l o n y  p r e c l u d e d  

t h e  e x e i c i s e  o f  s u c h  a n  e x t r a o r d i n a r y  p o w e r ,  s e e i n g  t h a t  t h e  d e v e l o p m e n t  o f  s u c h  

a  g r a n t  o f  l o c a l  g o v e r n m e n t  m u s t  h a v e  r e q u i r e d  a t  t h e  t i m e  t h a t  p r o t e c t i o n  f r o m  

a l l  f o i e i g n  i n f l u e n c e s  w h i c h  c o u l d  o n l y  b e  o b t a i n e d  b y  t h e  d u e  r e s e r v a t i o n  o f  p r e r o g a 
t i v e  r i g h t s .

I t  s e e m s  t o  m e  t h a t  t h e  p r o p e r  c o n s t r u c t i o n  o f  t h e  A c t  o f  C o n s t i t u t i o n  i s  s t i l l  

f u r t h e r  a s s i s t e d  b y  a  r e f e r e n c e  t o  t h e  a m e n d e d  i n s t r u c t i o n s  w h i c h  h a v e  b e e n  i s s u e d  t o  

t h e  G o v e r n o r ,  a n d  I  r e f e r  m o r e  p a r t i c u l a r l y  t o  t h o s e  w h i c h  a r e  n o w  i n  f o r c e  i n  t h i s  

c o l o n y .  B u t  b e f o r e  I  r e f e r  t o  t h e  e x a c t  t e r m s  o f  t h e  i n s t r u c t i o n s  I  w i s h  t o  p o i n t  o u t  

w h a t  i s  t h e  l e g a l  status o f  a  G o v e r n o r  i n  a  c o u r t  o f  l a w .  W e  m u s t  b e  c a r e f u l  n o t  t o  

c o n f o u n d  w h a t  m a y  b e  a n  e x p r e s s i o n  o f  p o p u l a r  c o u r t e s y  w i t h  a  l e g a l  d e f i n i t i o n .  L o r d  

B r o u g h a m ,  i n  H i l l  v. B i g g e  ( 3  M o o r e ,  P . O . ,  4 6 5 ) ,  a n d  w h i c h  i s  c i t e d  i n  t h e  c o m p a r a 

t i v e l y  r e c e n t  c a s e  o f  M u s g r a v e  v. P u l i d o ,  s a y s  —  u  I f  i t  i s  s a i d  t h a t  t h e  G o v e r n o r  o f  a  

“  c o l o n y  i s  quasi S o v e r e i g n ,  t h e  a n s w e r  i s ,  t h a t  h e  d o e s  n o t  e v e n  r e p r e s e n t  t h e  S o v e 

r e i g n  g e n e r a l l y ,  h a v i n g  o n l y  t h e  f u n c t i o n s  d e l e g a t e d  t o  h i m  b y  t h e  t e r m s  o f  h i s  c o m -  

u  m i s s i o n ,  a n d  b e i n g  o n l y  t h e  o f f i c e r  t o  e x e c u t e  h i s  s p e c i f i c  p o w e r s  w i t h  w h i c h  t h a t  
u c o m m i s s i o n  c l o t h e s  h i m . ”

I n  o r d e r  t o  m e e t  a n  o b s e r v a t i o n  m a d e  i n  t h e  c o u r s e  o f  t h e  a r g u m e n t ,  I  w o u l d  

a d d  t h a t ,  f o r  t h e  p u r p o s e  o f  t h i s  d e c i s i o n ,  I  d e e m  a  G o v e r n o r  t o  b e  a n  o f f i c e r  a c t i n g  

u n d e r  e x p r e s s  p o w e r  f r o m  t h e  C r o w n ; a n d  c e r t a i n l y ,  i n  t h e  c a s e  o f  a  c o l o n y  p o s 

s e s s i n g  r e p r e s e n t a t i v e  i n s t i t u t i o n s ,  h e  o n l y  r e p r e s e n t s  t h e  p r e r o g a t i v e  o f  t h e  C r o w n  

i n  r e s p e c t  o f  t h o s e  i n s t a n c e s  w h i c h  a r e  d i r e c t l y  i n c l u d e d  i n  t h e  t e r m s  o f  h i s  c o m 

m i s s i o n ,  a n d  I  d o  n o t  f i n d  a n y  e n a b l i n g  w o r d s  i n  t h e  c o m m i s s i o n  t o  j u s t i f y  a n y  o t h e r  

c o n c l u s i o n .  H e  i s  a n  a c c o u n t a b l e  o f f i c e r ,  t o  a c t  a c c o r d i n g  t o  s u c h  i n s t r u c t i o n s  a s  

m a y  f r o m  t i m e  t o  t i m e  b e  g i v e n  t o  h i m .  B y  p a r a g r a p h  7 ,  h e  m a y  a c t  i n  o p p o 

s i t i o n  t o  t h e  E x e c u t i v e  C o u n c i l ,  b u t  s u b j e c t  t o  t h e  o b l i g a t i o n  o f  r e p o r t i n g  t h e  

g r o u n d s  f o r  s o  d o i n g .  P a r a g r a p h  9  i s  m o s t  a p p l i c a b l e  t o  t h i s  c a s e ,  f o r  h e  i s  n o t  t o  g i v e  

a s s e n t  t o  a n y  b i l l  t h e  p r o v i s i o n s  o f  w h i c h  s h a l l  a p p e a r  i n c o n s i s t e n t  w i t h  o b l i g a t i o n s  

i m p o s e d  o n  t h e  C r o w n  b y  t r e a t y  ; n o r  a n y  B i l l  o f  a n  e x t r a o r d i n a r y  n a t u r e  a n d  i m p o r t 

a n c e ,  w h e r e b y  t h e  p r e r o g a t i v e ,  o r  t h e  r i g h t s  o f  p r o p e r t y  o f  H e r  M a j e s t y ’s  s u b j e c t s  n o t  

r e s i d i n g  i n  t h e  c o l o n y ,  o r  t h e  t r a d e  a n d  s h i p p i n g  o f  t h e  U n i t e d  K i n g d o m  a n d  i t s  

d e p e n d e n c i e s  m a y  b e  p r e j u d i c e d .  T h e n  f o l l o w s  t h e  p o w e r  t o  u s e  o r  e x e r c i s e  t h e  p r e 

r o g a t i v e  r i g h t  t o  p a r d o n  u n d e r  t h e  c o n d i t i o n s  w h i c h  a r e  m e n t i o n e d .  T h e s e  e x p r e s s i o n ^  

a n d  e x c e p t i o n s  s u g g e s t ,  a s  i t  s e e m s  t o  m e ,  a  c l e a r  a n d  i n t e n d e d  r e s e r v a t i o n  o f  t h e  r i g h t s  

o f  t h e  C r o w n ; a n d  c e r t a i n l y  w i t h  r e s p e c t  t o  a l l  e x t e r n a l  r e l a t i o n s  t h e  p o w e r  v e s t e d  i n  

t h e  C r o w n  i s  s t r i c t l y  p r e s e r v e d .  I f  t h i s  v i e w  i s  i n c o r r e c t ,  t h e n  I  f a i l  t o  s e e  t h e  s u b s t i 

t u t e d  a u t h o r i t y  i n  w h i c h  t h e  p r e r o g a t i v e  r i g h t  w h i c h  i s  c o n t e n d e d  f o r  i n  t h i s  c a s e  i s  

n o w  v e s t e d .  A s  I  h a v e  a l r e a d y  i n t i m a t e d ,  I  d o  n o t  t h i n k  i t  e x i s t s  i n  H e r  M a j e s t y ’s  

M i n i s t e r s  i n  t h i s  c o l o n y  u n d e r  a n y  f o r m  o f  g r a n t  c o n f e r r e d  b y  t h e  A c t  o f  C o n s t i t u t i o n  • 

n o r  c a n  i t  b e  s a i d  t o  e x i s t  i n  t h e  G o v e r n o r ,  w h o ,  a s  I  h a v e  s a i d ,  i s  a n  o f f i c e r  d u l y  

a p p o i n t e d  b y  t h e  C r o w n ,  a n d  o n  w h o m  r e s t s  t h e  o b l i g a t i o n  o f  r e p o r t i n g  t o  t h e  S e c r e 

t a r y  o f  S t a t e  a n y  b r e a c h  w h i c h  m a y  o c c u r  e i t h e r  o f  h i s  i n s t r u c t i o n s  o r  i n  t h e  e x e r c i s e  

o f  t h e  A c t  o f  C o n s t i t u t i o n .  T h i s  v i e w  i s  w e l l  s u p p o r t e d  b y  a u t h o r i t y . M r .  C h i t t y ,  i n  

h i s  w o r k  o n  t h e  P r e r o g a t i v e ,  a t  p a g e  3 4 ,  s a y s — “  T h e  G o v e r n o r  i s  s u b s t a n t i a l l y  a  

“  m e r e  s e r v a n t  o f  t h e  C r o w n ,  a p p o i n t e d  b y  c o m m i s s i o n  u n d e r  t h e  g r e a t  S e a l .  I  h e  

u c r i t e r i o n  f o r  h i s  r u l e s  o f  c o n d u c t  a r e  t h e  K i n g ’s  i n s t r u c t i o n s  u n d e r  t h e  S i g n  M a n u a L ”  

A n d  s o ,  w i t h '  r e s p e c t  t o  t h e  status o f  t h e  c o l o n y  ; t h e  s a m e  a u t h o r i t y ,  a t  p a g e  3 2 ,  

p r o c e e d s  t o  s a y — u I n  e v e r y  q u e s t i o n ,  t h e r e f o r e ,  w h i c h  a r i s e s  b e t w e e n  t h e  K i n g  a n d  t h e  

u c o l o n i e s  r e s p e c t i n g  t h e  p r e r o g a t i v e ,  t h e  f i r s t  c o n s i d e r a t i o n  i s  t h e  c h a r t e r  g r a n t e d  t o  

u t h e  i n h a b i t a n t s .  I f  t h a t  b e  s i l e n t  i t  c a n n o t  b e  d o u b t e d  b u t  t h a t  t h e  K i n g  s  p r e r o g a -  

u t i v e s  i n  t h e  c o l o n y  a r e  p r e c i s e l y  t h o s e  p r e r o g a t i v e s  w h i c h  h e  m a y  e x e r c i s e  i n  t h e  

u m o t h e r  c o u n t r y . ”
I n  t h e  c a s e  o f  t h e  L o r d  B i s h o p  o f  N a t a l  ( 3  M o o r e ,  P . C . ,  1 4 8 )  L o r d  W e s t b u r y ,  

a s  L o r d  C h a n c e l l o r ,  s a i d — u  A f t e r  a  c o l o n y  o r  s e t t l e m e n t  h a s  r e c e i v e d  l e g i s l a t i v e  

u  i n s t i t u t i o n s ,  t h e  C r o w n  ( s u b j e c t  t o  t h e  s p e c i a l  p r o v i s i o n s  o f  a n y  A c t  o f  P a r l i a m e n t )  

s t a n d s  i n  t h e  s a m e  r e l a t i o n  t o  t h a t  c o l o n y  o r  s e t t l e m e n t  a s  i t  d o e s  t o  t h e  U n i t e  

u  K i n g d o m . ”  D w a r r i s  i s  a l s o  a n  a u t h o r i t y  o n  t h i s  s u b j e c t .  H e  s a y s  ( p a g e  j  
u C o m p a r a t i v e l y  f e w  o f  t h e  S t a t u t e s  p a s s e d  i n  t h e  c o l o n i e s  r e c e i v e  t h e  d i r e c t  c o n t i i  m a  

“  t i o n  o f  t h e  K i n g .  I t  i s  c l e a r l y  u n d e r s t o o d  t h a t  s o  l o n g  a s  t h e  p r e r o g a t i v e  i s  n o t  

u  e x e r c i s e d  t h e  A c t  c o n t i n u e s  i n  f o r c e  u n d e r  t h e  q u a l i f i e d  a s s e n t  w h i c h  i s  g i v e n  y  e  

u G o v e r n o r  i n  t h e  c o l o n y  o n  b e h a l f  o f  t h e  K i n g . ”



I  a r r i v e ,  t h e r e f o r e ,  a t  t h e  c o n c l u s i o n  t h a t  t h e  s t a t u s  o f  t h i s  c o l o n y  i s  o f  a  m u c h  

m o r e  l i m i t e d  c h a r a c t e r  t h a n  i s  s u g g e s t e d  b y  t h e  w o r d s  o f  t h e  p l e a .  I n  d e s c r i b i n g  i t  

I  a d o p t  t h e  l a n g u a g e  o f  B a r o n  P a r k e ,  i n  K e i l l e y  v. C a r s o n  ( 7  J u r . ) .  T h a t  c a s e  h a d  

r e f e r e n c e  t o  t h e  p o w e r s  o f  a  H o u s e  o f  A s s e m b l y  i n  a  s e t t l e d  c o l o n y ,  a n d  i n  t h e  c o u r s e  

o f  h i s  j u d g m e n t  h e  s a i d ,  “  T h e y  a r e  a  l o c a l  l e g i s l a t u r e ,  w i t h  e v e r y  p o w e r  r e a s o n a b l y  

u  n e c e s s a r y  f o r  t h e  p r o p e r  e x e r c i s e  o f  t h e i r  f u n c t i o n s  a n d  d u t i e s ,  b u t  t h e y  h a v e  n o t  t h e  

“  s a m e  e x c l u s i v e  p r i v i l e g e s  w h i c h  t h e  a n c i e n t  l a w  o f  E n g l a n d  h a d  a n n e x e d  t o  t h e  H o u s e  

“  o f  P a r l i a m e n t . ”  A n d  h e r e  I  w i s h  t o  r e p e a t  a  q u e s t i o n  w h i c h  I  p u t  o n c e  b e f o r e  d u r i n < r  

t h e  p r o g r e s s  o f  t h e  a r g u m e n t s  i n  t h i s  c a s e .  L e t  i t  b e  a s s u m e d  t h a t  t h e  G o v e r n m e n t  

o f  V i c t o r i a ,  i n  t h e  e x e r c i s e  o f  t h e  p r e r o g a t i v e  r i g h t  w h i c h  i s  c l a i m e d ,  d i d  s o m e  a c t  

w h i c h  u l t i m a t e l y  p r o v e d  t o  h e  a g a i n s t  t h e  c o m i t y  o f  n a t i o n s ; a n d  t h a t  t h e  I m p e r i a l  

G o v e r n m e n t  h a d  t o  d e a l  w i t h  i t  w i t h  d i p l o m a t i c  u s a g e ; a n d  t h a t  a n  i n d e m n i t y  h a d  

t o  h e  p a i d .  W h o  w o u l d  p a y  i t ,  t h i s  c o l o n y  o r  t h e  I m p e r i a l  G o v e r n m e n t  ?  I  c o n 

f e s s  I  s e e  g r e a t  d i f f i c u l t y  o f  a  p r a c t i c a l  n a t u r e ,  i f  t h e  G o v e r n m e n t  o f  t h i s  c o l o n y  i s  t o  

h e  h e l d  f r e e  t o  a c t  i n  r e s p e c t  o f  t h e  h i g h  p r e r o g a t i v e  p o w e r  w h i c h  i s  c l a i m e d ;  o r  t o  

h e  a t  l i b e r t y ,  a s  a  d e l e g a t e  o f  t h e  I m p e r i a l  G o v e r n m e n t ,  w i t h i n  t h e  m e a n i n g  o f  t h e  

c a s e  o f  t h e  S e c r e t a r y  o f  S t a t e  i n  C o u n c i l  f o r  I n d i a  v. K a m a c h e e  B o y e  S a h a b a  ( 1 3  

M o o r e ,  P . C . ,  2 2 )  t o  p l e d g e  t h e  I m p e r i a l  G o v e r n m e n t  t o  o b l i g a t i o n s  o f  a n  i n t e r n a t i o n a l  

c h a r a c t e r .  I t  s e e m s  t o  m e ,  h o w e v e r ,  t h a t ,  n o t w i t h s t a n d i n g  t h i s  v i e w ,  t h a t  t h e r e  d o e s  

e x i s t  i n  t h i s  c o l o n y  a  f o r m  o f  G o v e r n m e n t ,  c o n s i s t e n t  w i t h  a  f u l l  g r a n t  o f  r e p r e s e n t a 

t i v e  i n s t i t u t i o n s ,  l i m i t e d ,  n o  d o u b t ,  i n  t h e  a p p l i c a t i o n  o f  p r e r o g a t i v e  r i g h t s ,  b u t  p o s 

s e s s i n g  a m p l e  p o w e r  w i t h  r e s p e c t  t o  a l l  i n t e r n a l  a d m i n i s t r a t i o n .  I  t h i n k  i t  p o s s e s s e s  

t h e  droit public enterne, a n d  I  u s e  t h e  e x p r e s s i o n  i n  o r d e r  t o  d i s t i n g u i s h  i t s  l e g i s l a t i v e  

p o w e r s  f r o m  t h e  droit public externe. I n  o t h e r  w o r d s ,  t h i s  c o l o n y  d i d  n o t  a s  a  S t a t e  

r e c e i v e  a n y  r e c o g n i t i o n  f r o m  t h e  I m p e r i a l  G o v e r n m e n t  w i t h  r e s p e c t  t o  i t s  e x t e r n a l  

r e l a t i o n s  ; n o r  c o u l d  s u c h  a  r e c o g n i t i o n  t a k e  p l a c e  u n d e r  i t s  e x i s t i n g  c o n n e x i o n  w i t h  

t h e  m o t h e r  S t a t e ; b u t  I  t h i n k  t h a t ,  f o r  t h e  p u r p o s e  o f  a l l  n e c e s s a r y  i n t e r c o u r s e  w i t h  

o t h e r  c o u n t r i e s ,  t h e  r i g h t s  o f  t h e  C r o w n  h a v e  b e e n  s u f f i c i e n t l y  r e s e r v e d .  I n  s a y i n g  

t h i s ,  I  e x p r e s s  n o  o p i n i o n  w i t h  r e s p e c t  t o  t h e  f i t n e s s  o f  t h i s  l i m i t e d  v i e w  o f  i t s  C o n s t i 

t u t i o n  a n d  G o v e r n m e n t ; t o  t h e  o b l i g a t i o n s  w h i c h  m a y  a r i s e  f r o m  t h e  e m e r g e n c i e s ,  

w h i c h  a r e  i n c i d e n t  t o  a l l  f o r m s  o f  G o v e r n m e n t .

I  n o w  w i s h  t o  r e f e r ,  v e r y  b r i e f l y ,  t o  t h e  f u r t h e r  q u e s t i o n  w h i c h  h a s  b e e n  r a i s e d  

b y  t h i s  p l e a  t o  t h e  e f f e c t  t h a t  t h e  a c t s  d o n e  a m o u n t e d  i n  l a w  t o  a n  a c t  o f  S t a t e .  I n  

t h e  m u c h  a l t e r e d  c o n d i t i o n  o f  t h i s  c o l o n y  s i n c e  t h e  A c t  o f  C o n s t i t u t i o n ,  I  c a n  w e l l  

u n d e r s t a n d  t h a t  c i r c u m s t a n c e s  m i g h t ,  a t  a n y  t i m e ,  j u s t i f y  t h e  e x c e p t i o n a l  a c t i o n  w h i c h  

i s  i n v o l v e d  i n  a n  a c t  o f  S t a t e .  M r .  J u s t i c e  S t e p h e n ,  i n  h i s  w o r k  o n  t h e  c r i m i n a l  l a w  

o f  E n g l a n d ,  t h u s  d e f i n e s  a n  a c t  o f  S t a t e :— “  I t  i s  a n  a c t  i n j u r i o u s  t o  t h e  p e r s o n ,  o r  t o  

“  t h e  p r o p e r t y  o f  s o m e  p e r s o n ,  w h o  i s  n o t  a t  t h e  t i m e  o f  t h a t  a c t  a  s u b j e c t  o f  H e r  

u  M a j e s t y ,  w h i c h  i s  d o n e  b y  a n y  r e p r e s e n t a t i v e  o f  H e r  M a j e s t y ’s  a u t h o r i t y ,  c i v i l  o r  

u  m i l i t a r y ,  a n d  i s  e i t h e r  s a n c t i o n e d  o r  r a t i f i e d  b y  H e r  M a j e s t y . ”  I n  v i e w  o f  t h e  

e x c e p t i o n a l  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  a s  s e t  o u t  i n  t h e  p l e a ,  i t  m a y  b e  t h a t  a u t h o r i t y  

m i g h t  b e  f o u n d  t o  j u s t i f y  t h e  a c t i o n  o f  t h e  l o c a l  G o v e r n m e n t ,  s u p p o s i n g  t h a t  t h e  a c t  

o f  t h e  G o v e r n m e n t  w a s  a  m a t t e r  s t i l l  e x i s t i n g  f o r  r a t i f i c a t i o n  b y  t h e  C r o w n .  I  c a n  

u n d e r s t a n d  m a n y  a c t s  c o n s i s t e n t  w i t h  c o l o n i a l  p o l i c y  w h i c h ,  a l t h o u g h  i n  a  s e n s e  h o s t i l e  

t o  a  f o r e i g n  p o w e r ,  w o u l d  n e v e r t h e l e s s  n o t  b e  a c t s  i n v o l v i n g  q u e s t i o n s  o f  p e a c e  o r  w a r .  

I n  s a y i n g  t h i s ,  I  r e f e r  t o  a c t s  d o n e  a g a i n s t  i l l d o e r s  a s  a  c l a s s ,  a n d  n o t  t o  a c t s  d o n e  a s  

a g a i n s t  a  f r i e n d l y  S t a t e .  I  a p p r e h e n d  i t  w o u l d ,  i n  s u c h  a  c a s e ,  r e s t  w i t h  t h a t  S t a t e  t o  

p u t  i t s  o w n  i n t e r p r e t a t i o n  o n  t h e  m e a n i n g  o f  t h e  a c t  c o m p l a i n e d  o f ,  a s  a l s o  t o  a s s e r t  

i t s  o w n  r i g h t s .  A n d ,  w i t h  r e f e r e n c e  t o  t h e  p r e s e n t  c a s e ,  s u c h  a  S t a t e  w o u l d  d o u b t l e s s  

t a k e  i n t o  c o n s i d e r a t i o n  r e p r e s e n t a t i o n s  o f  a  d i p l o m a t i c  c h a r a c t e r ,  w h i c h  w o u l d  h a v e  

f o r  t h e i r  o b j e c t  t o  s h o w  t h e  e x c e p t i o n a l  p o s i t i o n  o f  t h i s  c o l o n y ;  i t s  v a s t n e s s  a n d  

m a t e r i a l  p r o s p e r i t y ; i t s  d i s t a n c e  f r o m  t h e  p a r e n t  S t a t e ;  i t s  i s o l a t i o n  f r o m  E u r o p e a n  

c o n c e r n s ;  a n d  t h e  r e m o t e  a p p l i c a t i o n  o f  I m p e r i a l  t r e a t i e s  t o  i t s  e x t e r n a l  r e l a t i o n s .  

I  c a n  i m a g i n e  c i r c u m s t a n c e s  h a p p e n i n g  w h e n  s u c h  r e p r e s e n t a t i o n s  w o u l d  b e  u s e f u l  t o  

t h i s  c o l o n y ,  b u t  I  a m  o f  o p i n i o n  t h a t  t h e y  c o u l d  o n l y  b e  m a d e  b y  t h e  I m p e r i a l  

G o v e r n m e n t .  I  n e e d  n o t ,  h o w e v e r ,  p u r s u e  t h i s  s u b j e c t  f u r t h e r ,  b e c a u s e  t h e  a c t  i n  

q u e s t i o n  h a s  n o t  b e e n  i n  a n y  s e n s e  r a t i f i e d ,  o r  c o n f i r m e d ,  b y  a n y  c o m p e t e n t  a u t h o r i t y ;. 

a n d  i t  f o l l o w s  t h a t ,  i n  m y  o p i n i o n ,  t h e  p l e a ,  s o  f a r  a s  i t  s e e k s  t o  r a i s e  t h e  c o n s t i t u t i o n a l  

q u e s t i o n ,  h a s  n o t  b e e n  s u s t a i n e d .



DEFENCE DEPARTMENT CORRESPONDENCE.

R E T U R N  to an Order of the Legislative Council,
Dated 18th September, 1888, fo r—

A COPY of all Correspondence which has passed between Officers of the Civil Staff of the Defence 
Department, the Minister, and Secretary of Defence, and the Public Service Board with reference 
to Appointments, Transfers, Promotions, and Classification of Work in that Department, with the 
exception of the Correspondence referring to the appointment of the present Secretary of Defence.

{The Honorable S. Fraser. )

Ordered by the Legislative Council to be 'printed, 1 Qth October, 1888.

Memorandum for the Hon. the Minister o f  Defence.
85/458. Public Service Board,
No. 1935. Melbourne, 21st February, 1885.

Before any steps can be taken to fill up the vacant office of Secretary of the Defence department, 
it is necessary that the requisite “ professional ” qualifications should be clearly laid down.

The Public Service Board would therefore be much obliged if the Hon. the Minister of Defence 
would state what qualifications are, in his opinion, essential, and what other qualifications it is desirable that 
the officer filling this position should possess.

By order, H. T. G-OMM, Secretary.

[ R e p l y . ]

From the Minister o f Defence to the Secretary Public Service Board.
Defence Department,

Memo. 24th February, 1885.
Referring to your letter, No. 1935, I  beg to state that, in my opinion, the following qualifications 

should be required in the Secretary of Defence:—
(1.) He should be an Imperial officer who has recently left the service.
(2.) His rank should not be lower than that of Major.
(3.) If possible, a Royal Artillery officer should be selected, as officers of that branch have

much more experience with ordnance and other stores than Infantry officers.
(4.') He should write a fair hand, and have a knowledge of accounts.
(5.) I t  would be an advantage if he has filled the post of adjutant, brigade-major, or any

equally responsible position, as he then will have obtained practical knowledge of the 
internal working of a force and of office work. c A p rn rm

qkt> lookq Defence Department,
gIR Melbourne, 5th March, 1885.

I  have the honour to forward herewith an appeal against my classification in the Public Service and 
to respectfully request that you will be kind enough to transmit it for the favoia e consi e ia i
Public Service Commissioners. 0.

I  have the honour to be, oir,
Your obedient servant,

The Honorable Lieut.-Col. P. T. Sargood, D- WINTON RAMS .
Minister of Defence, &c.

85/554.— Forwarded to the Public Service Board.— F. T. Sargood. 6/3/85. (447.)

C 5 .—[Is .]—3385. a



85 B./3359. Defence Department,
G e n t l e m e n ,  Melbourne, 4th March, 1885.

I have the honour most respectfully to submit this my appeal against the classification which has 
been awarded to me under the Public Service Act (No. 773).

2. You are probably aware that, at the time of the passing of this Act, I  was engaged with the 
Honorable Lieut.-Col. Sargood in preparing the scheme for the re-organization of the Defence Forces of 
the colony.

3. Upon the sanction of Parliament being obtained to the scheme, the Defence department was 
formed, with Colonel Sargood as the Ministerial Head, and myself as Acting Secretary. This position, 
together with the Secretaryship of the Council of Defence, I  occupied until recently, when Mr. Drysdale 
was appointed.

4. When Mr. Commissioner Couchman inspected the department I  held these two positions, and 
when Mr. Commissioner Irving called to inspect I had just been relieved of a portion of these duties (by Mr. 
Drysdale) from no fault, so far as I  am aware, of my own, but simply from the fact that no single officer 
could cope with the immense amount of work which the two positions entail.

5. You are, no doubt, cognizant tif the fact that the drafting of the Defence organization scheme was 
a work of no mean magnitude, and this, with the direction and control of a department for twelve months, 
would surely entitle me to a considerably higher classification than that of a 4th class officer.

I  would also submit that my present duties are in no way inferior in quality or quantity to those 
performed by the undermentioned officers, who are all placed in the 3rd class, viz.:—

Mr. J . H. Symonds, Police department.
Mr. W. Kemp, Treasury department.
Mr. W. H. Smith, Treasury department.
Mr. L. H. Hart, Education department.
Mr. E. J .  D. Guiness, Law department.
Mr. W. H. Agg, Law department.
F. Scurry, Public Works department.

7. In  mentioning these names, I  wish it to be distinctly understood that I  have no desire to depre
ciate or detract from the valuable services of these officers, but, in" view of the fact that you have expressed 
your willingness to rectify any errors in the classification which may have occurred, I  respectfully submit 
that my classification should be at least equal to theirs, and trust that you will grant favorable consideration 
to my request.

I  have the honour to be, Gentlemen,
Your most obedient servant,

D. W INTON RAMSAY.

85 B./3358.
85/563. Defence Department,
S ir , 4th March, 1885.

I  have the honour to forward herewith a letter addressed to the Public Service Commissioners upon 
the subject of the classification awarded to me under Act 773, and I  shall feel obliged if you will transmit 
it to the Board for consideration.

I  have the honour to be Sir,
Your most obedient servant,

The Hon. the Minister of Defence. H. MACKAY.

Forwarded to the Public Service Board.—F. T. S a r g o o d .  6/3/85.

[ E n c l o s u r e . ]
G e n t l e m e n ,  4th March, 1885.

In asking you to re-consider your action in placing me in the lowest class of the Public Service, 
I  think it well to state that I  base my appeal on the following grounds :—

1. That you have placed in the 3rd and 4th classes persons in other departments who perform 
work precisely similar to mine.

2. That you have placed in the 4th class persons who perform what many would consider less 
important work.

I  attach to this letter a list of officers who have beeu so classified. The description of their duties is 
taken from the return published in accordance with the Act; and as each officer furnished his own statement, 
it is not probable that the duties set forth therein are in any instance understated. I  have not a word to 
say in disparagement of the duties of any particular officer whose name is given in the list to which I  refer, 
but I think that if their classification is maintained you ought in justice to alter mine for the better. My 
contention is that a person entrusted with correspondence, i. c., the writing of letters and minutes, performs 
duties at least equal to, if not more important than, a person who registers papers or copies or de
spatches letters. In many departments boys are entrusted with the latter class of work, and, as might be 
expected, do it quite as well as their elders. On the other hand, letter and minute writing is usually held 
to be something more than a mere mechanical performance.

You are aware of the fact that this department has been established for a little over twelve months. 
During the greater part of this period the correspondence of the department has been entrusted to two per
sons—Mr. Ramsay and myself. As the establishment of the new Defence Force necessarily involved a 
large amount of clerical work, Mr. Ramsay Avas fully occupied with his duties as Acting Secretary to the 
department and to the Council of Defence, and the bulk of the general correspondence therefore fell to my 
share. As a consequence, not only had I to attend at the office early and late, but I  was further compelled
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week after week and month after month, to take home every evening a bag full of papers, and give up the 
time, which I  could otherwise have devoted to study, to work which I ought not in justice to have been 
expected to perform. For this additional work I have never received one penny, nor, indeed, reward of any 
kind, unless it be the classification which I  now complain of.

My duties since I  entered the department have been—
(a) To draft and write letters, minutes, &c.
(5) To deal with and conduct all correspondence with rifle clubs, &c.
(c) To perform the duties of shorthand-writer.

When I  left the Treasury to undertake these duties, I  was led to believe that they were more im
portant than any I  had been previously engaged upon. Yet, at that time, I  was familiar with a great deal of 
the work in the three branches of the Treasury, and was thoroughly conversant with the duties relating to 
the collection of revenue.

Since I  left that department, two persons junior to me in length of service, and with less experience, 
have been offered and have accepted the appointment of Receiver and Paymaster, and their work has been 
placed in the 4th class. I  mention this simply to show that if I  had had any idea of the relative value 
which would be placed on the two kinds of work (correspondence and the collection of revenue), I should 
certainly not have agreed to a transfer to this department, as I  should, in the ordinary course of events, have 
had a prior claim to either of the appointments referred to

I  can say with truth that, in a new department like this, where the work is increasing, not decreasing, 
far more of the details are left to my discretion and judgment than would be the case in a long-established 
department, where everything is mapped out and clear.

I  now ask you to do me the kindness to re-consider my case, and to deal justly with me, irrespective 
of any such consideration as length of service or salary, in appraising my work.

I  have the honour to be, Gentlemen,
Your obedient servant,

The Public Service Commissioners. H. MACKAY.

Name of Officer.

L is t  1. 
J. L. E.
W . H . S.
R. P. ...
B . C. K  
H. 0 . B. L.
A. B . ..
W . B. C.
P. C. ...

L is t  2 .
C. H . S.

B. P. ...

F. A . ...

H . F. 0 .  >

J. W . C.
W . A. B. T.

Duties given in Classification List.

W rites letters under direction of Inspector-G eneral and Exam iners
Drafts letters ; assists chief clerk, &c. ... . ..
W rites letters ■
W rites letters and precis
W rites letters relative to  appointm ents of teachers
W rites letters for Secretary for Lands, Surveyor-General, &c.
W rites letters and keeps records of inward correspondence
A ssists in  correspondence and other clerical work

Records Orders in Council re  appointm ents; notes abstract of Inspectors’ 
reports on teachers.

Endorses letters received w ith  abstract of con ten ts; enters same in registers; 
distributes papers, &c., &c.

Copies and despatches outw ard letters; supplies schools w ith  franked  
envelopes, &c.

R egistration and separate ind exing  of a ll correspondence; charge of papers 
w hen dealt w ith , &c.

Opens letters at head office; m akes precis  of letters for entry in registers ...
A ssists in opening and registering correspondence

Page of List. Classification.

407 4th
399 3rd
408 4th
408 4th
408 4th
423 4th
451 4th
491 4th

408 4th

408 4th

409 4th

410 4th

423 4th
489 4th

85/613. 
No. 3031.

[ M e m o r a n d u m . ]
Public Service Board,

Melbourne, 6th March, 1888.
The Public Service Board has noted the qualifications which the Minister of Defence considers 

necessary and desirable for the Secretary of the Defence Department, as stated in his letter of the 25th 
February., The Board is prepared to state that there is no one now in the Public Service duly qualified tor
the appointment. mo ■ .a

The Board does not consider that, under these circumstances, Section 74, Act 773, gives the tfoaia
any power of selection among persons outside of the Service; but if the Minister of Defence will furnish to the
Board the testimonials of the person whose name he desires to submit to the Governor m Council, the Board
will consider whether it can give the necessary certificate.

The applications received are returned herewith.
I  also forward those addressed to the Board direct.

I  have the honour to be, Sir.
Your most obedient servant,

J . M. TEM PLETON, Chairman.
The Honorable the Minister of Defence. (3028.)

From the Minister of Defence to the Chairman Public Service Board.
Defence Department,

4 March 11th, 1885.
>IR’ As requested in your letter, No, 3031, I  enclose herewith six testimonials just received from Major- 
ieneral .Downes. ^  ^  ^  ^ ^  ^  ^  & ^  ^  been c  dant 0f the South Australian
'orces, and (s, in my opinion, the most suitable of the several candidates who .have sent in applications,



In view of the heavy work thrown upon this department, I  shall be glacl if the Public Service 
Commissioners can, without delay, furnish me with the necessary certificate, in order that an Order in 
Council may be at once passed appointing Major-G-eneral Downes.

I  have the honour to be, Sir,
Yours respectfully,

F. T. SARGOOD.

[ M e m o r a n d u m . ]

From the Secretary o f Defence to the Public Service Commissioners.

8681. Defence Department,
No. 1427. Melbourne, 7th October, 1885.

By the direction of the Honorable the Minister of Defence, the accompanying letter from Mr. Ramsay, 
with regard to his position in this department, is forwarded for the information of the Public Service 
Commissioners.

M. F. DOWNES, M.-G.

Mr. Ramsay’s case has been fully considered, and his duties have been assigned to the 4th class, 
Clerical Division. Put this away with appeal papers.—J . M. T. 15/1/86.

Ordered.—Say that the work performed both by Mr. Drysdale and Mr. Ramsay was placed in the 
4th class of the Clerical Division. Mr. Ramsay could now be raised in classification only in accordance 
with the principles of the Public Service Act, i.e., by seniority and merit.—T. C. 22/1/86.

[ENCLOStJRE.]
85/3143. Defence Department,
gIRj Melbourne, 3rd October, 1885.

Adverting to our interview on Wednesday last, I  have now the honour, in accordance with your 
-request, to address you upon the subject of our conversation.

1. You were kind enough on that occasion to inform me that, as soon as arrangements could be made 
for transferring Mr. Drysdale to another department, it was your intention to reinstate me in my former 
position as chief clerk.

2. With regard to my present classification, which was also referred to, I  beg to submit the following 
statement:—

(а) This department was examined for classification by the Public Service Board on two
separate occasions, first by Lieut.-Col. Couchman, and afterwards by Major Irving.

(б) When Col. Couchman made his inspection, I  held the position of Acting Secretary and Chiet
Clerk, and at the time when Major Irving examined the department Mr. Drysdale had 
just been appointed.

(c) I t would appear, then, that the rating given to me was based upon Major Irving’s inspection
only, seeing that Mr. Drysdale, who took my place, received a 3rd, and I a 4th class.

(d) Had Mr. Drysdale been appointed, say, one week after Major Irving’s inspection, I  think
it may be assumed that the 3rd class would have been conferred upon me; and in view 
of the fact that he is now about to be transferred to another department, and I am 
to revert to my old position of Chief Clerk, I  respectfully submit that I  may fairly ask the 
Public Service Board to base my classification upon the inspection of Col. Couchman, 
and grant me the step.

3. In  conclusion, permit me to take the opportunity of again thanking you for your kindness in 
promising me my promotion, and of assuring you that it will always be my endeavour to so discharge my 
duties as to merit your entire approval.

I  have the honour to be, Sir,
Your most obedient servant,

D. W. RAMSAY.
Honorable Lieut.-Col. F. T. Sargood, M.P., C.M.G., &c.,

Minister of Defence.

From Major-General Downes, Secretary o f Defence, to the Honorable the Minister o f  Defence. 

85/3702.
No. 1923. " Defence Department,
g1R) Melbourne, 8th December, 1885.

I  have to express my thanks to you and the Government for the steps taken to increase my pay as 
Secretary of Defence, consequent upon the Imperial Government withholding my pension while in the 
service of the Victorian Government.

If, however, the Imperial Government should see fit to alter their present decision, and allow me my 
pension, I  shall hold myself bound, if such is the wish of the Government, to revert to the original scale of 
salary.

I  have the honour to be, Sir,
Your obedient servant,

M. F. DOWNES, Major-General, R.A.

Paymaster to file.—-F. T. S.
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86/444.
86/2002 .

^ I K ’  t  i - i n - r r r t  f i  i  , Melbourne, 27th February, 1866.
i a • +i t> ?v°Uo m°-S resP f tf0ully bnng under jour notice an inaccuracy in the return of persons 

employed m the Public Service on the 31st December, 1885, published in the Government Gazette,, No 22 of 
the 22nd mst. In  the return I  am shown (vide conseentivA Nn T 8 nno-o Rftsn  £ 5 0 0

per annum, and m the 3rd class.  ̂I  would take the liberty of reminding you that before entering the Defence 
department I  was in a position, in the Victorian Railways, superior to the maximum of the 3rd class of 
the Public Service, and I  only consented to enter the Defence department on the condition that I  should 
start in the 2nd class. This matter was under your notice some time ago, when I  was informed that my 
agreement with the G overnment would be carried out, and I  was granted the increment which I was entitled 
to as a 2nd class officer. My salary on the 31st December was £520, and not £500, as shown on the 
return. I  presume it is only necessary to draw attention to this matter to have it corrected; but if allowed 
to stand unchallenged, complications might arise hereafter. Apologising for troubling you,

I have the honour to be, Sir,
Your obedient servant,

The Secretary of Defence. W. M. CAIRNCROSS.

Referred to the Public Service Commissioners.—M. F. D o w n e s , Maior-General, S. of D. 2/3/86. 
459. ' 1

Mr. Cairncross was not classified under Act No. 160. He was placed in the 3rd class of the Clerical 
Division under Act No. 773, the work in which he was employed having been assigned to that class by the 
Board. The Board is not aware of any provision in the Public Service Act which will admit of a salary 
higher than £500 per annum being paid to Mr. Cairncross so long as he is employed upon work assigned 
to the 3rd class.

By order,
H. T. GOMM, Secretary.

B. 2002/2293 4/3/86.

As Mr. Cairncross’s duties as Controller of Stores are of a very important nature, and such as would 
be in the Imperial Service only given to an officer of high relative rank, perhaps the Public Service Board 
may, upon consideration, be disposed to alter their classification in this instance. I f  this is done, the contract 
made by the late Government with Mr. Cairncross would be carried out without further difficulty.

M. F. DOWNES, M.-G., S. of D. 
499. 9/3/86.

From the Secretary o f  Defence to the Secretary Public Service Board.
No. 3 4 9
2 8 2 3 /8 6  Defence Deppartment,
S ir , Melbourne, 3rd April, 1 8 8 8 ,

I  am directed to draw your attention to Minute from this office, No. 499, of 9th ult., upon a letter of 
Mr. Cairncross, Controller of Ordnance Stores, respecting his classification.

The Minister will be glad to learn the decision of the Commissioners respecting the matter in question.
I  have the honour to be, Sir,

Your obedient servant,
For M. F. DOWNES,

S.P. 3 6 2 9  T. A. D r y s d a l e .

Reply that the Board does not consider that any change in the classification should be made.— 
J .M .T . 6/4/86.

No. 250.
G e n t le m e n ,  2nd March, 1 8 8 6 .

I  have the honour to point out to you a mistake in the salary attached to my name, page 583 of the 
Supplement to the Government Gazette of the 19th ultimo. The column is headed, “ Emoluments as re
ported by Permanent Heads on 31/12/85.”

When the proof was submitted to me for correction, I  altered the salary from £600 to £900, in 
accordance with Appropriation Act 1885-86, page 51. This correction has been overlooked, and £600 
re-inserted.

I  shall feel obliged if you will have the goodness to cause the necessary correction to be made in 
your records.

I  have the honour to be, Gentlemen,
Your obedient servant,

The Public Service Commissioners. M. F. DOWNES, M.-G.

[ R e p l y . ]
6/515.
io. 2453 Public Service Board,
IRj ’ Melbourne, 8th March, 1886.

In reply to your letter of the 2nd inst., I  have the honour, by direction, to inform you that m all 
rses where the salary reported to the Board was either higher or lower than that legally payable under



Act No. 773, and the Regulations made thereunder, the Board caused the amount to be corrected. On 
reference to the Regulations under sec. 41, sub-section 1, of Act No 773, you will see that the salary legally 
payable to the Secretary of Defence is £600.

I  have the honour to be, Sir,
Your obedient servant,

Major-General Downes, Defence Department. H. T. G-OMM, Secretary.

From Controller o f Stores to the Secretary o f Defence.
86/977.
3629/86. Ordnance Stores, St. Kilda-road,
S ir , Melbourne, 6/5/1886.

I  have the honour most respectfully to request that you will kindly procure for me an interview with 
the Public Service Commissioners, in order that I  may consult them regarding the position I  hold as an 
officer of the Public Service and my classification.

I  have the honour to be, Sir,
Your obedient servant,

W. M. CAIRNCROSS.

Chairman Public Service Board.—Will you kindly grant the interview requested ?— M. F. Downes, 
M.-G., S. of D. 6/5/86. (855.)

From Controller o f Stores to the Chairman and Members of the Public Service Board ('per favour of the
Secretary o f Defence).

4190/86. Ordnance Stores, St. Kilda-road,
M r. C h a i r m a n  a n d  G e n t l e m e n , Melbourne, 29th May, 1886.

I  have the honour most respectfully to submit the following statement, in connexion with my appli
cation to be included in the 2nd class of the Public Service, as originally intended when I was transferred 
from the Railway department.

A t the time your Board prepared your classification, the Ordnance Stores were in a state of transition, 
and I  was, unfortunately, absent from duty through illness, otherwise I  could have shown the Board that 
my appointment was made in anticipation of the arrival of large quantities of very valuable war material 
from England, and of the Ordnance Branch assuming a much greater importance than obtained at the 
moment of the classification; and that such increased importance has been fully realized I  think will be seen 
from the attached table of comparison, which I  have prepared for the consideration of your Board.

The work and importance of the Ordnance is still on the increase, and, in addition to the Military, 
Club, and Cadet work, the Naval branch will be brought into the general store system on the 1st July next, 
and for which I  have just completed a set of equipment ledgers.

In  conclusion, I  would again urge the re-consideration of the matter.
I  have the honour to be,

Mr. Chairman and Gentlemen,
Your most obedient servant,

W. M. CAIRNCROSS.

From Controller o f Stores to the Chawmam and Members o f the Public Service Boa/rd.
86B./4190. Ordnance Stores, St. Kilda-road,

Melbourne, 29th May, 1886. 
T a b l e  comparing the Ordnance Branch at .date of Classification with its position a year subsequently,

viz., on the 1st January, 1886 :—

Force to supply and provide for, &c. 1st January, 1885. 1st January, 1886.

Militia and V. Artillery enrolled 2,456 4,377
Members of Rifle Clubs 2,000 3,700
Cadets 400 2,420
Mounted Rifles ... N il 1,004

Total 4,856 11,501

M.-H. Rifles in the colony belonging to the Military branch 3,670 11,370

12 months ending 12 months ending
Dec., 1884. Dec., 1885.

Ammunition (small-arms) issued to the above 1,536,225 rounds 3,401,555 rounds

Value of shipments received from England during the last 12 months, £139,304.
W. M. CAIRNCROSS.

Forwarded for the favorable consideration of the Public Service Board.—M. F. D o w n e s , M.-G.,
S. of D. 31/5/86.

The Board will further consider Mr. Cairncross’s classification when the department is being 
examined as to the staff necessary.—II. T. G. 4/6. 4373/86. S.P. 5712
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From, the Secretary o f Defence to the Secretary Public Service Board.

P*F* 4190 5712/86. Defence Department,
SIR? Melbourne, 1st July, 1886.

Adverting to previous correspondence with reference to the claim of Mr. W. M. Cairncross, Con
troller of Stores, to be classified as a 2nd class officer (which claim was based on the agreement made with 
him when he was transferred from the Railway department to the Defence department by the late Minister 
of Defence, and afterwards ratified by the Cabinet on the 11th September, 1885), I have now the honour to 
direct the attention of the Public Service Board to the fact that Mr. Cairncross was transferred under 
authority of sec. 23, Part I., of the Act 289, “ Public Works Statute 1865,” which Statute secures to railway 
officers certain privileges when entering the Public Service.

1 shall be glad if the Board will be good enough to re-consider the present classification of the 
Controller of Stores, whose duties, as I  have previously pointed out, are very onerous and of a highly 
responsible nature, and are carried on by him with much energy and ability. I  may further add, that to 
replace Mr. Cairncross in a position so extremely technical would be very difficult indeed.

I  have the honour to be Sir,
Your obedient servant,

M. F. DOWNES, Major-General.

From the Secretary o f  Defence to the Public Service Board.
No. 804—86/1715.
6834/86. Defence Department,
G e n t l e m e n , Melbourne, 5th August, 1886.

I  have the honour to forward herewith an appeal from Mr. H. V. Heinbockel of this department 
against his classification under the Public Service Act, and would recommend it to your earnest con
sideration.

I  would also urge upon you to remember that when the officers of the Defence department were 
classified, early in 1884, the department was but newly instituted, and the work of the various officers had 
not been regularly apportioned, and, further, that the work to be done in the department has very largely 
increased since those days, and must inevitably grow.

I  consider that it was a very great misfortune to the department that it was classified at that par
ticular time, when in an embryo state, whereby it appears to me that some of its officers have been classified 
in too low a grade, as if they performed far inferior work to what they have really to do.

Under the circumstances, I  shall be much obliged if the Board will, in justice to the officers of the 
department as well as to the department itself, reconsider the whole of the classification under the light of 
the present time instead of that of 1884.

I  have the honour to be, Gentlemen,
Your obedient servant,

M. F. DOWNES, Major-General.

86/1715. [ E n c l o s u r e . ]
86 B./6934. Defence Department,
g1R) August 2nd, 1886.

I  have the honour to request your consideration of the following statement, in connexion with my 
classification under the present Public Service Act.

The Defence department was visited early in 1884, and the Commissioners, acting upon the work 
then being performed, classified my work as 5th class. Against that decision I  did not appeal, as the 
office being, in the expressed opinion of both the Paymaster and the visiting Commissioner, in a transition 
state, and the duties of the employes not definitely apportioned, I, acting upon the advice of my seniors, 
determined to wait until it could be clearly seen what form and proportions the work of the department 
would assume before urging my claims for a higher classification.

I  would present the following figures to show the marked increase in work which has since taken 
place. In 1882-3 the number of accounts dealt with was 1,050 ; in 1883-4, the number was 1,500 ; in 
1885-6 (not yet complete), the number already exceeds 5,200. The expenditure for 1882-3 and 1883-4 
was £69,000 and £80,000 respectively. The amount voted for 1885-6 was £191,000. The annual advances 
in 1884 was £1,500; the amount of the advances under the control of the Paymaster in July, 1886, was
£9,687. The last figures show comparatively the number of direct payments made by cheque in the
office.

I t  will thus be seen how the work in existence at the date of my classification has increased, and I  
would now beg to draw attention to work which has been developed since Act No. 777 (Special Appiopria-
tion, Sec. 7) came into force on the 1st July, 1884:—

1. The system of Militia payments is by no means devoid of complications, requiring a knowledge 
not only of the system of government accounts, but also of the Military legulations 
respecting pay, and it should be borne in mind that for the correctness of these payments
the clerk checking them is responsible. .

2 The necessity of keeping the accounts of the office under the various heads of the Special 
Appropriation, as well as of the annual Estimates, and the charging of such accounts to 
their proper subdivision and item (numbering no less than 98) require an amount of 
experience and care which might fairly entitle such work to be classed as responsible 
rather than routine, as the correction of an error made in charging an account would 
necessitate passing a transfer claim through the Treasury. .

3. The collections of the department, which in 1883-4 were very small (averaging £70 per
month), have since developed to such an extent that over £20,000 has been paid into the



two Artist Guilds tif the department during the two past yektftt, t h e  preparation of 
receipts, entering of payments and compilation of the returns required by the Audit Act 
in connexion with these Funds, now form part of my duties.

In  conclusion, I  would, therefore, respectfully contend that such work as charging and registering 
accounts, preparing reimbursement and adjustment schedules, keeping ledgers of receipt and expenditure 
checking general and pay accounts, and making out vouchers and cheques for office payment, might fairly, 
in a department with a large annual expenditure, be rated as 4th class; and I would respectfully submit 
that, if this contention be correct, it is scarcely just that I should suffer in status because the work of the 
office was in an embryo state when it was classified, and request that if my claims to a higher grading 
appear equitable you will be good enough to submit my case for the consideration of the Public Service 
Commissioners.

I have the honour to be Sir,
Your obedient servant,

The Secretary of Defence. HY. V. HEINBOCKEL.

Reply that the Defence office will be again inspected, and the Board will then determine the number 
of officers of the several classes to be employed. Point out to the Secretary of Defence that this will not 
affect the classification of the present officers, whose promotion to a higher class will be made in accordance 
with the provisions of section 35 of the Public Service Act.—J. M. T. 7/8/86.
6415/86.

86/2324.
8621/86. Ordnance Stores, St. Kilda-road.
G e n t l e m e n , Melbourne, October 2nd, 1886.

I have the honour most respectfully to request that the Public Service Board would receive this 
my appeal to be classified in the 4th class of the Public Service instead of the 5th class ; and, in 
explanation of the appeal not being sent in previously, I  would state that it was held back, as I  supposed 
the Public Service Board would again visit this branch, and that I  could then ask them to re-consider the 
matter. I  would point out that my duties are those of Chief Clerk in the Ordnance Stores, and they are of 
a very important character, requiring great technical knowledge of the nomenclature of Military stores; 
great care and accuracy have to be exercised in the preparation of the numerous returns ; and I  have to 
supervise the work of the other clerks in the branch. I  am under the impression that the classification of 
the position I  fill was fixed by the Board under a misapprehension of the duties I  had to perform, and I 
feel certain the Board wall see that such is the case if they will kindly look into the matter.

I  have the honour to be, Gentlemen,
Your most obedient servant,

To the Public Service Board. JO H N  J . F. LAHIFF.

Referred to the Secretary of Defence.— W . M. C a ir n c r o s s , Controller of Stores. 5/10/86.

Referred for the consideration of the Public Service Commissioners.—M. F. D o w n e s , M.-G., S. of D .  
6/ 10/ 86.

Mr. LahifE’s classification has been fixed, and he can only be placed in a higher class by promotion, 
in accordance with the provisions of section 35 of the Public Service Act 1883.

B .8621/3763. By order, H. T. G om m , Secretary.
7 / 10/ 86 .

To C. of S. for information.—D. W. R a m s a y , pro Secretary. 8/10/86. 0 . 86/516.

Mr. Lahiff to note.—W. M. C. 9/10/86.

Noted and returned.—J o h n  J . F. L a h i f f . 9/10/86.

Returned to the Secretary.—W. M. C. 11/10/86.

10046/86. Defence Department, Victoria Barracks,
S i r , 1st September, 1886.

Having heard that Mr. Massey, of the Registrar-General’s Department, has resigned, or is about 
doing so, I  venture to remind you of our conversation some few weeks ago, on the occasion of Mr. Hayes 
being nominated by the Public Service Board to a vacancy which had occurred in that department. Mr 
Harriman’s wrords at the time were as follows:—“ Tell Mr. Gomm that I  shall be delighted if he can send 
you to my department.” If you remember, I  also informed you that Col. Brownrigg told me that neither 
he nor the Commandant wished to stand in the way of my being transferred to another department.

I  have the honour, Sir, to again apply for any vacancy occurring in the Registrar-General s 
department.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary Public Service Board. CHARLES H. TOCKNELL.
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^ 4/87* Ordnance Stores, St. Kilda-road,
’ Melbourne, February 24th, 1887.

ti m s ^ ahV 0J eSPeĈ u11̂  beg that the Secretary will please make further representa
tions to the Board re my classification m the Public Service, and to request that the Board visit the Stores, 
and inspect the work I  am performing. I  have noted the Board’s Minute on correspondence 86/2324, 
stating that my classification having been fixed promotion to a higher class can be only obtained in 
accordance with Sec. 35 of The Public Service Act 1888; but as the Board have not entertained my 
previous letter, asking that an inspection by the Board be made of my work, and see whether I  should be 
placed in the 4th class or have to remain in the 5th class, I  presume it is impossible therefore for the Board 
to see the grievance under which I  am labouring. I t  is needless for me to give details again of the 
various duties 1 have to perform, as a reference to correspondence 86/2324, and dated the 2nd October 
1886, will be sufficient, I  presume. I  may lastly state that certain officers in the Public Service, whom I  
am not personally acquainted with, and who have had great opportunites in seeing the classes of many of 
the officers in the Public Service, have expressed their astonishment at the class in which I  am placed, 
considering the nature and responsibility of the various duties which I  have to perform. I  trust, therefore, 
under these circumstances, that the Secretary will use his utmost endeavours to induce the Board to pay a 
visit to the Ordnance Stores (at their convenience), and inspect my work.

I  have the honour to be, Sir,
Your most obedient servant,

m ^  „ JO H N  J . F. LA H IFF.
To the Secretary of Defence. * .

Forwarded to the Public Service Board.—Undoubtedly much discontent exists among the employes 
at the Ordnance Stores—especially the labourers—at their classification, and I  shall be glad if the Board 
can make it convenient to visit the stores and inspect the nature of the work done there, which has 
increased much, both in amount and importance, since their previous visit.

M. F. D o w n e s , M.-G., S. o f  D .  
25/2/87.

I t is pointed out that there is no provision for re-classifying Mr. Lahiffs duties.
By order, H. T. G o m m , Secretary.

B.1684/371. 4/3/87.

0 . 87/145.—To C. of S.

Mr. Lahiff to note.—W. M. C. 8/3/87.

Noted.—J o h n  J .  F. L a h i f f .

Returned to Secretary.—W. M. C. 9/3/87.

Section 27, A ct No. 773.
No. 5574, Public Service Board,

Melbourne, 8th June, 1887.
The Public Service Board certifies that the appointment of a 2nd class officer is necessary in the 

Ordnance Stores, a branch of the Defence department, by the re-classification of the duties performed by 
the Comptroller of Stores, and it is expedient, under the provisions of Section 27, Act No. 773, to transfer 
as soon as possible to 2nd class duties William Macgregor Cairncross, an officer in the Defence depart
ment (Ordnance Stores Branch), whose present work has been classified by the Board as 3rd class; the 
Board accordingly names the said William Macgregor Cairncross for such transfer.

J . M. TEM PLETON, )
T. COUCHMAN, £ Members.
M. H. IRYING , )

H. T. GOMM, Secretary.

Forwarded to the Honorable the Minister of Defence. (5295)

No. 159. Defence Department,
Melbourne 18th July, 1887.

Submitted to H is Excellency the Governor in Council by the Minister o f Defence.
The Public Service Act, No. 773, Section 27.

The Governor in Council, having received the attached certificate from the Public Service Commis
sioners, has been pleased to approve of the transfer of William Macgregor Cairncross to 2nd class duties,
under the Act No. 773, from the 1st July, 1887. JO H N  NIMMO,

In Ex. C., 18/7/87. II. B. L. For the Minister of Defence.

Approved by the Governor in Council, the 18th July, 1887.—R o b . W a d s w o r t h , Clerk of the 
Executive Council.

C B



Forwarded with 
my No. 804 of 
5.8.86.

From the Secretary o f Defence to the Secretary Public Service Board.
10332/87. ' ’ '
No. 1253.—87/2503. Defence Department,
S ir , Melbourne, 1 s t  October, 1887.

In  forwarding the attached letter from Mr. H. V. Heinbockel for the consideration of the Public 
Service Board, I  desire to draw attention to the exceptionally low grading of the positions in the Paymaster’s 
branch, which branch consists of one 3rd class officer and two 5th class.

The Paymaster’s staff shows no increase from the time this Department was a sub-branch of the 
Treasury, and the work has both in nature and quantity largely increased, as the following statement clearly
indicates

Annual expenditure, 1883-4 ... ... ... ... ... £80,000
Annual expenditure, 1886-7—

Special Appropriation ... ... ... ... £116,144
Defence Department, General Appropriation ... ... 47,340
Defence Vote, Public Works ... ... ... 63,350
Receipts, Sale of Stores, Ammunition, &e. ... ... 5,473

------------  £232,307

I t  would appear from the above that the duties of Mr. Heinbockel should not, in fairness to him, be 
gauged upon an estimate of the work formed when the department was in a transition state.

I  have already, in my letter of the 5th August, 1886, favorably recommended this application, and 
I  should be glad if the Board will be good enough to take it into their favorable consideration.

I  have the honour to be, Sir,
Your obedient servant,

M. F. DOW NES, Major-General.

87/2503. [ E n c l o s u r e . ]

87 B./10332 Defence Department,
S i r , 23rd September, 1887.

I  would most respectfully request that the question of grading the work I  am performing in the 
Paymaster’s branch may be brought under the notice of the Hon. the Minister of Defence, with a view of 
its being again submitted to the Public Service Board.

Last year, in reply to a letter, in which I  stated the particulars of my case at length, and which you 
kindly forwarded with a favorable recommendation to the Board, it was stated that the re-classification of 
certain duties in this office would be undertaken shortly. Since then nothing has been done in the matter, 
and, as I  have been long at the maximum of the 5th class, the accident of my work being graded at a time 
when, as the examining member of the Board stated, “ the department was in a chaotic state,” has proved 
a serious financial detriment to me. The grounds on which my application is based were fully stated in my 
previous letter, and I  hope they may be considered sufficiently strong to warrant an investigation of the 
peculiar circumstances in which I  have been placed at the hands of the Public Service Board.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary of Defence. HY. V. HEINBOCKEL.

87/2605 [ R e p l y .]
No. 9297. Public Service Board,
S i r , Melbourne, 7th October, 1887.

Referring to your letter of the 1st instant, No. 1253, forwarding the application of Mr. Heinbockel 
for re-classification, I  have the honour, by direction, to inform you that his request cannot be complied with. 
I  am to point out, however, that if the position were raised Mr. Heinbockel would not benefit unless he 
were entitled to promotion by seniority and merit.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary of Defence. (10332.) II. T. G O M M , Secretary.

87/3149 Ordnance Stores, St. Kilda-road,
December 7th, 1887.

With reference to my previous applications for a re-classification in the Public Service, I  shall deem 
it a favour if the Secretary will kindly submit correspondence 86/2324, of the 6th October, 1886, and 
87/542 of the 25th February, 1887, for the perusal and consideration of the Honorable the Minister of 
Defence; and in doing so, I  should like to point out more particularly the Minute of the Board informing 
me that there is no provision in the Act. for re-classifying my duties, therefore I  presume giving me to 
understand that, in consequence thereof, although the Board may be aware that the duties which I  am



performing are those of a 4th class officer, I  am debarred from any consideration in the matter, and as this is 
a case of very great importance to me I  shall be glad if the Honorable the Minister of Defence will kindly 
give it his favorable consideration. J

I  have the honour to be, Sir,
Your most obedient servant,

The Secretary of Defence. JOHN J . F. LAHIFF.

Forwarded for the favorable consideration of the Secretary of Defence.—W. M. C airncro ss 
Controller of Stores. 9/12/87. ’

The Minister has considered the correspondence to which Mr. Lahiff alludes, but is unable to inter
fere with the decision of the Public Service Board, as noted thereon.—M. F. D o w n e s , M .-G . S of D 
15/12/87. '

Mr. Lahiff to note.—W. M. C. 19/12/87. .

Noted.—J o h n  J . F. L a h i f f . 19/12/87.

From the Secretary o f Defence to the Secretary Public Service Board.
No. 1542. Defence Department,
Sir, 14th December, 1887.

With reference to your circular of the 9th instant, I have the honour to inform you that one 5th
class officer in this department (Mr. Fahey), who is over the age of 60 years, and who has been seriously ill
for the last four months, will be unable to continue in the Public Service after the 31st Current. I t  will, 
therefore, be necessary to make a fresh appointment to the Paymaster’s branch.

Mr. Heinbockel, a 5th class officer, is next to the Paymaster. This officer has thirteen years* 
seniority, has passed all his examinations, matriculated at the University, arid has always been most favor
ably reported upon by the Paymaster. Considering the large number of the accounts (amounting to about 
£232,307 annually), and the diversity of them, would it be too much to ask that one of the junior officers 
should be of the 4th class ? Otherwise, I  see nothing to prevent the Paymaster finding himself some day 
with two last-joined boys as his sole assistants.

If your Board would favorably entertain this proposition, I  should recommend that Mr. Heinbockel 
be promoted to the 4th class, and that a junior 5th class clerk should be appointed, vice Fahey. (

For some time to come this would be a saving to the department, as it would be—
One 4th class at £210 .
One 5th „ 80

£290
Instead of—

Two 5th class at £200=£400.
I  may mention that the above suggestion has the appproval of the Honorable the Minister of 

Defence.
I  Jiave the honour to be, Sir,

Your obedient servant,
M. F. DOWNES, M.-G.

-i [ R e p l y . ]
87/3333.
No. 13463. Public Service Board,
gIR Melbourne, 30th December, 1887.

I have the honour, by direction, to acknowledge the receipt of your letter of the 14th instant, 
No. 1542, stating that Mr. Fahey, of your department, will be unable to continue in'the service after the 
31st instant, and to inform you that the Board thinks a new appointment must be made to the 5th class 
upon the retirement of Mr. Fahey. I am to add that promotion cati only be made in accordance with the
provisions of section 35 of the Public Service Act.

I  have the honour to be, Sir,
Your obedient servant,

FRANCIS REDDIN, pro Secretary.
The Secretary for Defence. (14068.)

From the Secretary o f Defence to the Secretary Public Service Board.
No. 449. 2 4 th  February, 1888.
bIB’ In forwarding the attached formal application for the appointment of a 5th class officer 
of Mr. John F a h e y , who retires this month, I  take: t h e M ? .  
in to  co n sid era tio n  th e  fa c t th a t  a ju n io r  is  n o w  a p p lied  fo ,

H einbMkre.‘ £ e “ e lta ?  been nearly 13 years in the service, a n d  i s  v e r y  highly recommended by the 

Paymaster of tire Naval ^ ™ ^ J ” '™a; onnected ^  the accounts of the Forces, which are, owing to 
the various elements introduced, more intricate than ordinary accounts,



The work of the department has very largely increased since its formation, and I  think the Paymaster 
should he assisted by a 4th class officer and a 5th class junior, so that in the event of his falling ill one of 
a more responsible rank than 5th class might be in a position to take charge.

As Mr. Heinbockel has such a thorough knowledge of this particular work, I  am decidedly of 
opinion that he, if promoted, should remain in his present office.

I  have the honour to be, Sir,
Your obedient servant,

M. F. DOWNES, M.-G.

[ R e pl y .]
88/592.
No. 1918. Public Service Board,
S ir ,  Melbourne, 2nd March, 1888.

With reference to your letter of the 24th ultimo, No. 449, I  have the honour, by direction, to inform 
you that the Board sees no sufficient reason for increasing the number of 4th class clerical officers in the 
Defence department.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary of Defence. (1730.) H. T. GOMM, Secretary.

88/572.
1939/88. Victoria Barracks,
gIRj 25th February, 1888.

I  have the honour to request your attention to my application for a transfer, dated 1st December, 1886, 
and your reply thereto, dated 3rd December, 1886, wherein you informed me that the Public Service Board 
had determined to appoint a junior 5th class officer to the vacancy I  then applied for, but that my appli
cation was still on the Register of Applicants for a transfer.

I  now, again, beg most respectfully that you will submit this my application for a transfer to the 
Customs Department on the next vacancy occuring for an officer of the 5th class.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary Public Service Board. CHARLES H. TOCKNELL.

I  shall be glad if Mr. Tocknell’s request can be granted. He has served with credit for twelve years, 
and is anxious to have a higher class of work than that on which he is now employed.

M. F. D o w n e s ,  S. of D . 29/2/88.
Secretary Public Service Board.

Is he recorded for transfer ?—H. T. G. 6/3.

Yes.—“ To Registrar-General’s or Registrar of Titles’ Office.”—F. R. 7/3/88.

Inform and say that it will receive attention.—H. T. G. 7/3. (2087/88.)

. Defence Department,
gIR) 26th March, 1888.

On leaving the department, I  am anxious to make a short representation with reference to the 
classification of the officers of this department, alluding more especially to Mr. Ramsay, who performs the 
work ordinarily given to a Chief Clerk, and to Mr. Heinbockel, the Assistant to the Paymaster, and his 
representative during his absence, and I  trust that if you favorably view their case you will endeavour to 
assist them.

These officers are undoubtedly dissatisfied with their classification, as it was not made at a time when 
their work could be accurately estimated, and they have never lost any opportunity of making their 
appeal, but hitherto I  regret without success.

The department was classified in 1884, when in embryo, and the Public Service Commissioners have 
not, as far as I  am aware, made any further examination of the work carried on in the office. More than two 
years ago they expressed their intention to me of making a further examination.

As you are well aware, the responsibilities of the department are steadily increasing. The Cadet 
Corps have been much developed, the Mounted Rifles and Rifle Volunteers have sprung into existence since 
my arrival, and the work has increased in variety in all directions, and will probably still increase.

I  may add that I  have never heard any complaint from any source of the manner in which the 
departmental work is carried on, though correspondence has to be kept up with very various bodies and 
individuals.

This I  attribute to the zealous and careful manner in which all the officers of the department have 
worked together, and mutually helped one another; and I  should be very glad if the Public Service Com
missioners would again examine the work, and determine if the classification of some of the officers should 
not be somewhat increased.

I  have the honour to be, Sir,
Your obedient servant,

The Honorable the Minister of Defence. M. F. DOWNES, M.-G.
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88/1011. n  „
M e m o r a n d u m . 6 6 Department,

r  , ,  , , x xi « Melbourne, 2 0 th April, 1888.
cation 8^ “ ^ ? " " * " ’' °£ Drf“ “  b° “  *•» attached appii-

HY. V. HEINBOCKEL.

3518/88.
Defence Department,

’ Melbourne, 2 0 th April, 1888.
Law department6  ° m ’ t 0  request that name may be registered as an applicant for transfer to the Crown

I have the honour to be, Sir,
Your obedient servant,

m e  x  - p  i r  C  • - n  1 h y .  y . h e i n b o c k e l .The Secretary Public Service Board.

Forwarded for the consideration of the Public Service Board.—R o b e r t  C o l l i n s .  20/4/88.

Will the Secretary for Defence be so good as to inform the Board whether there is any objection to 
the transfer of Mr. Heinbockel. By order, H. T. G om m , Secretary.

23/4/88.

B. 3518/682.
The work in the Paymaster’s branch of this department has increased so much that it would prove 

a serious inconvenience, more especially at this time of the year, when the new Estimates have to be framed, 
if Mr. Heinbockel, who gives great satisfaction in the discharge of his duties, should be transferred to 
another department.

The office is so undermanned, that I  could not recommend the transfers of officers well accustomed 
to the work, and whose work can be trusted, to be replaced by others new to the office, and who, in the 
discharge of their duties, would require such supervision as the Paymaster, Mr. Thompson, could not possibly 
find the time to give. R o b e r t  C o l l in s , S. of D.

26/4/88.

No. 601. Defence Department,
G e n t l e m e n , 10th May, 1888.

I have the honour to request that Mr. Heinbockel and Mr. Mackay, 5th class clerks in this depart
ment, be promoted to the 4th class, for the following reasons:—

1. In the case of Mr. Heinbockel, his duties are to assist the Paymaster, and the work has so much 
increased in that branch (as may be seen from the fact that the accounts passed in the year 1883-4 
numbered only 1,500, while at the end of the present financial year there will be upwards of 7,000) that 
he is unable to attend to any other work in the department.

2. He is so capable an officer, and now so accustomed to the work, that he could not be transferred 
without serious inconvenience to the head of the branch (Mr. Thompson), who would be unable to carry 
out his duties efficiently with two new 5th class clerks to assist him. I t  is evident that clerks in this class 
are for the most part inexperienced. To assist Mr. Thompson I  require a thoroughly experienced clerk; 
Mr. Heinbockel is such, and, in the event of any transfer of this officer, which might occur on promotion, I  
could not consent to the appointment of an inexperienced clerk in his place. For these reasons, I  consider 
him entitled to promotion in the department on account of merit. As the regulations for the Public Service 
state seniority and merit as the claim for promotion, I  would point out that whereas seniority is a matter of 
fact, merit is a matter of opinion, and the permanent head of a department is supposed to be a j udge in that 
respect.

3. With regard to Mr Mackay: So far has the work increased in this office, that it has for some time 
been found necessary to separate the duties relating purely to correspondence from those dealing with 
finance; and when my predecessor was in office the duties of correspondence were carried out entirely by 
Mr. Ramsay tund Mr. Mackay. Mr. Ramsay was a 4th class officer, and, having the great advantage of 
being in the department from the time it was created, always rendered valuable assistance. Mr. Ramsay 
having resigned, Mr. Mackay is the only officer with the necessary experience to discharge satisfactorily 
the duties given up by the former. Any stranger coming here could not for some time be of as much 
service to me as Mr. Mackay, and I  should be in the position of having to look to the junior officer to have 
the work of the branch carried out. For these reasons, I  wish Mr. Mackay to have the vacant appointment 
conferred upon him.

I  would also call your attention to a comparison of the cost of the clerical work in this department 
under such an arrangement, with the cost as it was some short time ago, although, of course, the duties 
remain the same:—

Salaries in February, 1888—
Mr. Ramsay ... ... ••• ••• ••• £290 0 0
Mr. Fahey ... ... ... ... ••• 200 0 0
Mr. Heinbockel ... ... ... ••• 200 0 0
Mr. Mackay ... ... ••• ••• *200 0 0

Total ... ... - .  £890 0 0
* And allowance of £20 a* shorthand-writer,



Salaries after promotion of Messrs. Heinbockel and Mackay—
Mr. Mackay . ... ... ... ... ... £210 0 0
Mr. Heinbockel ... ... ... ... ... 210 0 0
Two 5th class clerks ... ... ... ... 160 0 0

Total ... ... ... £580 0 0
or a difference of £310 for the first year, and it would take several years before the increments accruing on 
promotion would equal £890.

I have the honour to be, Gentlemen,
Your obedient servant,

The Public Service Commissioners. ROBERT COLLINS.

88/1242 [ R e p l y . ]
No. 3686/4334. ■ Public Service Board,
S ir , : ; Melbourne, 14th May, 1888.

I  have the honour, by direction, to acknowledge the receipt of your letter, No. 601, of the 10th 
instant, and to inform you that the Board has no desire to transfer any officer at present in the Defence 
department.

Promotions cannot be made except under section 35 of the Public Service Act, by seniority and 
merit, of which the Public Service Board is made the judge.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary for Defence. H. T. GOMM, Secretary.

From the Secretary o f  Defence to the Secretary Public Service Board.
No. 633. ,  Defence Department,
S i r , 17th May, 1888.

I have the honour to request that you will be good enough to forward, for my perusal, the correspon
dence which took place between this department and the Public Service Board on the subject of the 
classification of the civil staff previous to my appointment as Secretary of Defence.

I  have the honour to be, Sir,
Your obedient servant,

RO BERT COLLINS.

From the Secretary o f Defence to the Secretary Public Service Board.
No. 652. Defence Department,

21 May, 1888.
Mr. Jennings, 5th class clerk, having now entered on his duties in this department, I  beg to withdraw 

for the present my application for a 4th class clerk.
ROBERT COLLINS.

No. 688. Defence Department,
S i r , 18th May, 1888.

I  have the honour to bring under the notice of the Board the unsatisfactory classification of the work 
performed by Mr. Heinbockel in this department.

The work of the Paymaster’s branch has so much increased since the establishment of the department, 
and is in itself of such importance, that I  consider Mr. Thompson should have more skilled and experienced 
assistance than that which should be expected from a 5th.class clerk.

On perusing the classification list of the Public Service, I  find that in the Accountant’s branch of 
several departments, which have a smaller expenditure than this one, while the head of the branch is always 
a 2nd or 3rd class officer, he has either one or two 4th class officers to assist him, and, in view of this 
fact, I  contend that the responsibility of the officers of my department, who perform precisely similar duties, 
is not sufficiently recognised.

Mr. Thompson, the Paymaster, has been unable to take any leave of absence since he undertook the 
duties of his present office. Should he at any time be on leave, or be absent through illness, the only officer 
that could immediately carry on his duties would be Mr. Heinbockel.

Mr. Heinbockel is a particularly able young officer, and a good accountant. I  am of opinion that his 
work should be classified in the 4th class, in consideration of the fact that I  must look to him for the 
performance of the Paymaster’s duties in any absence of Mr. Thompson.

I  have the honour to be, Sir,
Your obedient servant,

ROBERT COLLINS.
The Secretary Public Service Board.

[No official reply received.]



No. 4488/4979. Public Service Board,
®IR’ Melbourne, 30th May, 1888.

Referring to your letter of the 17th instant, asking for the return of the correspondence respecting the 
classification of the civil staff of the Defence-department, I  have the honour, by direction, to request that 
you will be so good as to furnish a reference to the correspondence in question.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary of Defence. (4979.) H. T . GOMM, Secretary.

Reference to correspondence given, 6/6/88.

88/1635. [ R e p l y  t o  No. 663 a n t e . ]
No. 5700/5829. Public Service Board,
Sir, Melbourne, 20th June, 1888.

In compliance with the request contained in your letter of 17th ultimo, No. 633, I  have the honour, 
by direction, to forward herewith the correspondence which took place between your department and the 
Board respecting the staff of your office, and I  am to request that it may be returned as soon as possible.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary for Defence. (5829.) H. T. G-OMM, Secretary.

6513/88.
No. 898,-- Defence Department,
S i r , Melbourne, 30th June, 1888.

I  have the honour, by direction of the Minister, to forward for the consideration of the Board the 
attached letters of Messrs. Heinbockel and Mackay, representing their claims for re-classification.

The case of these officers is peculiar, as this department was a new department, and it was impossible 
to accurately judge the nature of the duties required from these officers at so early a stage as that when the 
examination took place and on which the classification was based.

There has been a great increase not only in the work but in the importance of the duties of the 
officers of this department, and the re-examination of the work, promised some time ago by the Board, has 
not yet been made.

The Minister would be glad if, considering the special circumstances of these cases, the Board would 
further inquire into them.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary Public Service Board. RO BERT COLLINS.

[ E n c l o s u r e . ]
88/1695. Defence Department,

Melbourne, 23rd June, 1888.
All the representations made to the Public Service Board by General Downes and Captain Collins 

with regard to the pay and classification of the civil staff of this department having proved of no avail, I  
desire to bring formally under your notice the manner in which my present classification has been 
maintained.

I  came here from the Treasury in December, 1883, as a correspondence clerk and shorthand-writer. 
The Public Service Commissioners were appointed early in the following year, and Mr. T. Couchman was 
the first member of the Board to pay us a visit, with the object of examining the work. He came, I think, 
in May or June of 1884, but, at any rate, on a Saturday morning. I  remember that I  had just come into 
the correspondence room to get some papers for the Minister. Mr. Couchman stopped me near the door, 
and asked me a question about my work. Seeing what he had come for, I  turned and walked over to the 
fireplace where he was standing. I  answered the question, and he asked me a few more, and began to set 
down, in his note-book the answers I  gave,. While he was writing, the Minister sent for me, and I  had to 
leave the room. I  presume Mr. Couchman was satisfied, for he did not trouble me again, although the 
whole affair—questions and answers—did not occupy five minutes. However, the information obtained by 
Mr. Couchman on that occasion appears to have been the basis of my classification. Those few answers 
were evidently considered sufficient data for arriving at a just estimate of my duties.

The second Commissioner (Professor Irving), who visited the department for the purpose of classi
fying its officers, did not come till late in the same year—about October or November, 1884. Shortly before 
this an addition had been made to the staff, in the person of Mr. T. A. Drysdale, who, as an old Customs 
officer out of employment, undoubtedly had strong claims on the Service Government. t was, owever, 
believe, recognised from the first that "the appointment of Mr. Drysdale as chief clerk was only a temporary 
measure, and that as soon as a suitable vacancy should occur he would betiansferre to e us oms.̂  r. 
Ramsay and myself did not think that the Commissioners would allow the temporary stay of Mr. Drysdale 
to influence their views of our work, as we knew they were fully aware that we had been m the department 
from the time it was established, and that while we were drawing low salaries we were called uponJo 
perform duties which were very highly paid in other departments. - However, these considerations M  ™ot 
weigh with them in the slightest degree, for when their first classification list was made public, early in 
1885y Mr. Ramsay’s duties were placed in the 4th class and mine m the 5th.



Letters sent to 
the Board from 
4th March, 1885, 
to 26th March, 
1888.

Here let me state that Mr. J . M. Templeton, the Chairman of the Board, has never visited the head 
office of this department for the purpose of inquiring into the duties of the persons employed in it. I  am 
aware that in practice (no doubt for the sake of convenience) two members often exercise the functions of 
the whole Board. But in so delicate a matter as the classification of the Public Service, where the well-being 
of some thousands of men and women was concerned, the Legislature wisely determined that the duty of 
setting a value on each person’s work should not be left to the judgment of one or even two members of the 
new Commission. Sections 21 and 23 of the Public Service Act, which impose on the Board the duty of 
examining and classifying work, do not say that a majority of the Board shall do this, but that the Board 
shall do it, and I  presume that there are three Commissioners under the Act.

When the classification list was published, Mr. Ramsay and I  formally protested against the decision 
of the Board, and, in addition to writing letters, we appeared personally before the Commissioners. Messrs. 
Templeton and Couchman heard my case. I  feel bound to say that Mr. Templeton treated me with cour
tesy, but it was not in any sense a judicial inquiry. I was allowed to call 110 witnesses in support of my 
case. My own statements 'were taken for what they were worth, and in the eyes of the Board, apparently, 
they were worth nothing. One remark made by Mr. Couchman during the hearing of the appeal is worth 
setting down here, because it shows what a peculiar view he took of his duty as a classifier. In reply to an 
observation of mine, that Mr. Ramsay, having been acting secretary of the department, and I, senior clerk 
in the correspondence branch at the time of his visit, we should have been classified as the persons actually 
performing those duties, he said—“ Oh ! but if the Board had given higher classification, on this account, 
to Mr. Ramsay and yourself, your seniors in other departments would have had reason to complain that they 
had not been given the opportunity of doing the work allotted to you.” Now, whether the Legislature 
sufficiently recognised the importance of senior officials not being passed over on the creation of new depart
ments I  cannot pretend to say; but this I  do say, there is no mention in the Public Service Act that the 
Board is to be guided by such considerations. The Act distinctly says that they shall value the work a 
person is found to be doing.

After a short conversation, the Chairman told me that he proposed to visit the Defence department 
shortly, to look into the work, and that they would reserve their decision in the meantime. The appeal 
was heard on the 7th of October, 1885, but from that day to this I  have never learnt what decision they 
arrived at in my case. Neither verbally nor by letter, did they inform me that my classification would not 
be altered. All that I  saw bearing on the matter was a newspaper paragraph, to the effect that certain (very 
few) appeals had been allowed. My name was not in the list of successful appellants. I concluded, there
fore, that either my protest was dismissed, or that they had deferred their decision until opportunity offered 
for the new examination of the work which they had spoken to me of.

In April of the following year, Mr. Drysdale, whom I  have mentioned in the early part of this letter 
as temporarily holding the position of chief clerk, was transferred to the Customs. Mr. Ramsay then 
resumed his old position of chief clerk, and I, in addition to my own, took the work which he relinquished, 
as well as a portion of the work which had been performed by Mr. Drysdale. From the early part of that 
year (1886) up to his departure from the colony in March last, General Downes frequently pointed out to 
the Board that, in his opinion, the classification of the civil staff of this department needed revision; but all 
his efforts in our behalf were fruitless. In one case, the Commissioners replied that there was no provision 
for re-classifying a certain person’s duties; in another, that the classification was fixed, and the applicant 
must wait his turn for promotion under section 35 of the A c t; and, in a third, that even if the duties were 
placed in a higher class, the person then performing them (who had joined the department shortly after it 
was created) would not receive any benefit unless he were entitled to promotion on the score of seniority 
and merit. Here I  must point out that the Commissioners, in sending these answers, showed that they were 
confounding two very different things, viz., classification and promotion. So far as my knowledge goes, all 
the personal applications addressed to the Board, as well as the letters of the permanent head, referred to 
the classification of duties, and no word was said about promotion.

With regard to the contention that there is no provision under the Act for re-classification, it is 
sufficient to say that the Legislature, in omitting such a provision, did not, at any rate, take away from tho 
Board the power to alter the classification of any person where justice required it. * And in the case of an 
officer of this department, the Commissioners have tacitly admitted that they possess this power, for, 
although they have not considered it necessary to examine the work at the head office since 1884, they 
thought it their duty to visit the Ordnance Stores last year, and, in addition to making some minor changes, 
altered the classification of the Controller from the 3rd to the 2nd class. I t  has been stated that the 
latter alteration was the result of the ordinary appeal made by the Controller, when the Board put his duties 
in the 3rd class in 1885. The statement is true in a sense, but yet, to any one unacquainted with the 
course of affairs in this department, it is misleading. During the period extending from 1885 to 1887, Mr. 
Cairncross appealed not once but several times without success, and it was not till June of last year, t.e., 
long after all other Civil Service appeal cases had been disposed of, that the Board consented to re-classify 
his duties. Their certificate authorizing his transfer to the 2nd class, “ in consequence of the re-classifi
cation of his duties,” bears date the 8th of June, 1887. I t  is only fair to Mr. Cairncross to say that, when 
he left the Railway department to take charge of the Ordnance Stores, the Minister gave him a promise 
that he should begin his new duties with the minimum pay of a 2nd class officer, and that he should receive 
the increments fixed in Schedule 2 of the Public Service Act. The Board, having put his duties in the 3rd 
class, refused to ratify this agreement, and the Minister, in order to keep faith with the Controller, had to 
put the amount of the increment on the Estimates of Expenditure for 1885-6 and 1886-7.

In concluding this letter, I  wish it to be clearly understood that I  have never asked, and do not now 
ask, for promotion ; but I  claim the higher classification to which I  am entitled, and which the Board has 
withheld from me. Mr. Drysdale’s short stay in the department should not have been allowed to affect my 
classification, but in any case, when he was transferred to the Customs and I  resumed my old duties, 1 
surely became entitled to the pay of the class in which the Board hftd put those duties when they weie 
performed by another person.

If it be objected that Mr. Drysdale’s classification was based on the work which he performe 
before the first Secretary of Defence was appointed, I  reply that from the time he entered the department 
as chief clerk until the date of his transfer to the Customs there was no material change in Ms duties. 
Until the arrival of General Downes, in April, 1885, the Minister (Lieut.-Colonel Sargood) combined 111 his
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•own person the offices of both Minister and Secretary ; and it was not until long after the arrival of 
General Downes, when the Government had, from motives of economy, reduced Mr. Drysdale’s pay to the 
minimum of the 3rd class, that we became aware of the classification awarded to the latter. (See the letter 
of the Public Service Board, No. 398, of 26tli January, 1886.)

In view of all these facts, therefore, I  formally claim the pay of the 4th class from the 16th of 
April, 1886, being the date of Mr. Drysdale’s departure, when I  resumed duties which the Board had put 
in that class.

I  attach, for your information, a note which I  have received from General Downes on the subject of 
my claim.

I  have the honour to be, Sir,
Your obedient servant,

Sir James Lorimer, K.C.M.G., Minister of Defence. H. R. MACKAY.

6513. Military Staff Office,
D e a r  M r . M a c k a y , Adelaide, 13th June, 1888.

Please excuse delay in replying to yours, but I  was away in the North last week.
In reply, you are probably aware that I more than once urged the Civil Service Board to re-examine 

the work done by officers in the Defence department, because at the time (previous to my arrival) that it 
was classified by the Board the department was in embryo, and it appeared to me that the Board could 
therefore hardly get a right estimate of the work of the officers therein.

When Mr. Drysdale left, Mr. Ramsay took the principal part of his duties, aud you took Mr. Ramsay’s 
.as well as some of Drysdale’s. Both these officers were in the 4th class.

Whenever Mr. Ramsay was absent, once, I  think, for a month or more from illness, you performed 
.all his duties, and most entirely to my satisfaction—and it was always my intention, should Mr. Ramsay 
have had to leave while I  was head of the department, to have recommended you to succeed him.

Yours very truly,
M . F . D o w n e s .

•27b.—6513. [ E n c l o s u r e .]
88/1694. Defence Department,
j§IRj June 27th, 1888.

As it appears that the re-classification of this department, as far as regards the Clerical Division, is 
not to be undertaken by the Public Service Board, I  trust I  may be excused in drawing attention to the 
injustice which this course involves upon those officers who were appointed to the department at its inception, 
and who have borne the heat and burden of the day in carrying into effect a law of Parliament necessitating 
a totally new departure in the management of the Military Forces of the colony.

To judge the case from its true standpoint, it will be necessary to refer to the earlier part of the year 
1884. At that time the few clerks who had been chosen- for the clerical staff of that oranch, which has 
become the Defence department, held a position singular and unique. The foundations of the routine of a 
new State office were being laid by clerks working at low rates of pay. A portion of the staff which had 
controlled the old Military system, indeed, remained, but remained on sufferance, and with the knowledge 
that, in the new order of things, no part was assigned them. I t  was at this stage that the Public Service 
Commissioners came to classify the department, the old routine by which the “ Local I  orces has been 
conducted was being swept away, the lines upon which the new system was to be conducted had not been 
■decided, and yet a classification of duties was arrived at and fixed by the Board. In other departments, the 
lines between which an officer’s duties lay had, in course -of years, been clearly defined the responsibility 
appertaining to such duties had found its level, and the determination of that responsibility was of no com
parative difficulty. But the case of the officers now under your control was widely different. I  he very 
requirements of the Act were not complied with. “ The permanent head shall furnish â  return. The 
permanent head of the department, at the date this return was furnished, was the Under-Treasurer, and it 
was neither signed nor forwarded by him. The officer who signed the statement of duties was Captain 
Fahey, and his remark, when the work of the Paymaster’s branch was under review by the examining 
Commissioner, may well be quoted to show what data for the work of classification were affoided— I  do 
not know myself what I  am doing, Major Couchman, but I  do know that I  shall be out of this in a few 
months.-” Captain Fahey’s duties received no classification, but my work in the same branch was graded 
as 5th class. After the classification came the time granted for appeal. I was then, as now, commcec 
that the classification put upon my work was not only unjust, but illegal firstly, because the retmn 
detailing my duties was not forwarded / by the permanent head; secondly, because, under the cncumstances 
and date of the inspection of my work, I  should have been shown as a clerk in the 1 reasury depaitment, 
and lastly, because my work was never inspected by the Board, nor by a majority of the Board. Acting 
upon the advice of my superior officers, I  determined, however, to wait till my duties had time to allow then 
importance to be judged before forwarding an appeal to the Board against a decision whic i mu& iare xcen 
founded mainly on conjecture. The history of my fruitless efforts since that time is probably, m great pait, 
known to yourself. The heads of this department have stated that the original mis-clas»ification of y 
duties was injurious to the office as well as unjust to myself, but without inducing le oaic j  i &
defect. In other cases in the Defence department the injustice of the first c assi ca ion 
and remedied, but no investigation of my case has been attempted or made. re e .  ̂ statements 
forwarded to the Board by General Downes and Captain Collins will afford ample pioof mat y■ <
of the under-grading of my duties are not exaggerated; and, in the face o rese - ;n’Vpstio-ation of a case 
for grave complain! that the Board has thought fit to deny the few minutes.that an
so strongly recommended to them would have required. My tians i < , « P services and yet
duties worffd be more commensurate with my pay, is refused because of the_ v a l u e  of my ^ ^ a l  to you 
these services are to receive no recognition at the hands of the departmen 0 - PI 1

c c



Sir, therefore, as the Minister of this department, to obtain, under Clause 92 of Act 773, an inquiry into 
the working of this office by the Board, so that an opportunity may be afforded me of obtaining a personal 
inquiry into my case. Such a power is conserved you by the Act, and its exercise may do much to remove : 
the anomalies of classification which were, perhaps, inseparable from the peculiar constitution of the depart
ment in 1884.

I  have the honour to be, Sir,
Your obedient servant,

The Hon. Sir J .  Lorimer, K.C.M.G-., Minister of Defence. HY. V. HEINEOCKEL.

88/1803.
No. 6012/3928. Public Service Board,
S i r , Melbourne, 5th July, 1888.

I  have the honour, by direction, to advise you of the issue of the Board’s certificate for tlie- 
transfer of Mr. Edward George Jennings, an officer of your department, to the Treasury department in 
the office of the Public Service Board.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary Defence Department. (3928.) H. T. GOMM, Secretary.

[No action taken.]

Certificate to f i l l  Vacancy by Promotion or Transfer.

88/1804. Public Service Board,
No. C./1606. Melbourne, 5th July, 1888.

Section 34, Act No. 773.
The permanent head of the Defence department having reported that a vacancy has occurred on 

the staff for a 4th class officer, vice D. W. Earns ay resigned, the Public Service Board certifies that it 
is expedient to fill such vacancy ; and as the requirements of the Service necessitate the transfer of Francis 
Beddin, now in the Treasurer’s department, the Board recommends that the said Francis Beddin be trans
ferred to fill the vacancy.

J . M. TEM PLETON, Member.
II. T. GOMM, Secretary.

Forwarded to the Honorable the Minister of Defence. (3928.) 

Cancelled.— (Sd.) FI. T. G . 29.8.88.

[No action taken in this matter.]

Defence Department,
S i r , 9 th July, 1888.

I  have seen the document signed by a member of the Board, which recommends the transfer of a. 
4 th class clerk from his own office to this department, on the ground “ that the requirements of the service 
necessitate it.” This would appear to be the only answer I  am to receive to my letter of 23rd June, in which 
I  asked for a settlement of my claim for higher classification from April, 1886, and which the /Minister sent 
to the Commissioners with a recommendation that they should visit the department and again examine tlm 
duties of the officers in it. Putting aside the fact that they have not replied to the statements contained in 
my letter or to the request of the Minister, it is due to myself to point out that one of the members of the 
Board has put his signature to a printed form of recommendation which, while no doubt correct in the main 
for ordinary Civil Service transfers, is both incorrect and misleading in the present instance. I t is beyond 
dispute that, owing to recent changes in the staff, I  am the only person now left here conversant with the 
course of administration in Defence matters from the creation of the department in 1883 up to the present 
time. I t is, therefore, simply preposterous to say that the requirements of the Public Service are met by the 
transfer from the Board’s office of a clerk who, in taking up new duties, will have everything to learn, and 
who must perforce depend on the man whom he supplants for information and advice on the s i m p l e s t  matters
of detail. _ ,

The events of the past few months have shown me that, in defiance of the spirit of the Public 
Service Act, no claims, no qualifications, are suffered to weigh for one instant with so-called seniority.

Much good was expected from the working of the Act, framed, as it was, on the lines of the great 
measure which India owres to Macaulay and Trevelyan, and which gave her a Civil Service that English
men can still point to with pride. It is painful to think that, our Act has been so far unvested from its true 
purpose as to have become an instrument for degrading and humiliating those it was designed to protect.

A  system which subordinates all higher claims for advancement in the service to seniority or the 
number of years a man has sat at his desk and drawn the pay of the State—is surely far from perfect. u 
any other calling in life a man’s advancement depends, in a great measure, on his natural fitness and aptitu Q
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for the duties entrusted to him, but in our Civil Service all promotion has become a mere mechanical 
process. A very safe process no doubt, if men were machines, and not living, breathing beings. But 
while Nature continues to fashion men in her own cunning way, with as marked a difference in their minds 
a s  m  their bodies, one may well doubt whether, under the mechanical system, the State is likely to get the 
best service in return for the money which it disburses as wages.
.1 + 7  "i* u aS m7  mtentl°n to thl? le ifci°v,f0r. y0Ur Private Perusal only, but, as it is probably the last
that 1 shall send you on the matter, I  should like it to be shown to Sir James Lorimer. I t  rests with him
to say whether the Governor in Council shall be asked to sanction the transfer which the Board has recom
mended. But, while Parliament permits me, for a good and sufficient reason, to draw the pay of the 4th 
class, and I  am found competent to perform the duties entrusted to me, I  think that the humiliation involved 
in this transfer should not be inflicted on me.

I  am, Sir,
Your obedient servant,

Commander R. M. Collins. j j  MACKAY

88/1858. [ R e p l y  to  898 a n t e . ]
No. 6057. 88/651o. Public Service Board,
SIR’ Melbourne, 9th July, 1888.

I  have the honour, by direction, to acknowledge, the receipt of your letter of the 80th ultimo, No. 
898, forwarding communications from Messrs. ITeinbockel and Mackay, representing their claims for re
classification.

I  have the honour to be, Sir,
Your obedient servant,

The Secretary for Defence. (6513.) FRANCIS REDDIN, pro Secretary.

88/2393.
No. 7185.—88/3928. Public Service Board,
Sir, Melbourne, 30th August, 1888.

With reference to the vacancy for a 4th class officer in your department, I  am directed to inform 
you that the Board has cancelled its certificate for the appointment of Mr. F . Reddin to the position in 
question, and has decided to transfer thereto Mr. Frank Savage, of the Chief Secretary’s department. The o. in c. author- 
necessary certificate is accordingly forwarded herewith. Fislva êSNo°f

I  have also to inform you that the Board has issued its certificate for the transfer of Mr. E. G. iS3,‘io/9/ss. 
Jennings, of your office, to the Chief Secretary’s department.

I  have the honour to be> Sir,
Your obedient servant,

The Secretary for Defence. II. T. GOMM, Secretary.
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A L F R E D  G R A V I N G  DOCK.

RETU RN to an Order of the Legislative Council,
Dated 16th October, 1888, fo r—

A RETURN showing—
C ') internal length of the Alfred Graving Dock at the top and on the floor.
v v  lhe mternal transverse width of the dock at the top and on the floor 
(8 .) The length and width of the largest vessel the dock will accommodate.

dePth of water (low-water spring tides) at the entrance to the dock.
(5.) lh e  average depth of the channel from Hobson’s Bay to the dock at low-water spring tides.

Ordered by the Legislative Council to be printed, SOth October, 1888.

RETURN SHOWING- THE DIMENSIONS AND ACCOMMODATION, ETC., OF THE 
ALFRED GRAVING DOCK, WILLIAMSTOWN.

Feet.
2 (The internal length of the Alfred Graving Dock, at the top ... ... 4 7 9

(Theinternal length of the Alfred Graving Dock, on the bottom ... ... 4 5 9

2 j  The internal transverse width of the Dock, at the top ... ... ... 9 7
\  The internal transverse width of the Dock, on the bottom... ... ... 5 5 1 .

g f The length of the largest vessel the Dock will accommodate ... ... 4 7 9
1 The width of the largest vessel the Dock will accommodate ... ... 7 2

4. The minimum depth of water (low-water spring tides), at the entrance to the
Dock ... ... ... ... ... ... ... ... 23

5. The average depth of the channel from Hobson's Bay to the Dock at low-water
spring tides ... ... ... ... ... ... ... 24

ALEX. WILSON,
Engineer-in-Charge, Ports and Harbors.

Department of Trade and Customs,
Melbourne, 1 2 th October 1888.





LICENSING ACT CONVICTIONS.

RETURN to an Order o f the Legislative Council,
Dated 31st October, 1888, fo r—

A  RETURN showing particulars of all convictions under the 98th section of the Licensing Act 1885 
distinguishing between the first, second, and third offences, and showing the penalties in each case’ 
also showing the names of all persons declared “ disqualified ” under the said section, and the period 
of disqualification, and the names of any such disqualified persons (if any) to whom a licence 
has been subsequently granted.

( The Honorable James Service.')

Ordered by the Legislative Council to be printed, 11th December, 4888.

R e t u r n  showing particulars of all convictions under the 98th section of the “ The Licensing Act 1885,” 
distinguishing between first, second, and third offences, and showing the penalties in each case, 
also showing the names of all persons declared “ disqualified ” under the said section, and the 
period of disqualification, and the names of any such disqualified persons (if any) to whom a licence 
has been subsequently granted:—

Particulars of Convictions. 
Numbers.

Penalties.
Amounts.

Names 
of Persons 

Disqualified.

Period
of

Disqualifica
tion.

Names o f any such dis
qualified persons (if 
any) to whom a licence 
has been subsequently 
granted.First

Offence.
Second

Offence.
Third

Offence.
F irst

Offence.

!
Second ! Third 

Offence. Offence.

597 60 Nil.
£

2,510
£

525 Nil. Nil. Nil. Nil.

C 7 „— [6d .]— 6067.





A L F R E D  G R A V I N G  D O C K .

R E T U R N  to an Order of the Legislative Council,
Dated 4th December, 1888, fo r—

A RETURN showing—Estimate of the Cost of Lengthening the Alfred Graving Dock to 550 feet.

( The Honorable W. A. Zeal.)

Ordered by the Legislative Council to be printed, i i th  December, 1888.

The Inspector-General of Public Works reports that the Estimated Cost 
of increasing the length of the Alfred Graving Dock, making it 550 feet long on 
the floor, using concrete backing, and including a rudder-well, would be about 

£32,000.





CENTENNIAL INTERNATIONAL EXHIBITION. 
RECEPTION COMMITTEE.

REPORT

O F  T H E

SELECT COMMITTEE OF THE LEGISLATIVE COUNCIL,

TO G E TH ER  W IT H  T H E

PROCEEDINGS OF THE JOINT COMMITTEE OF THE LEGISLATIVE 
COUNCIL AND THE LEGISLATIVE ASSEMBLY.

Ordered by the Legislative Council to be printed, 28th August, 1888.

@2 ^ttthdritg:



EXTRACTED FROM THE M INUTES.

T U E S D A Y , 1 0 t h  J U L Y , 1888.

M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y . — T he P resid en t announced th e  receip t o f th e  follow ing Message from  the 
L egisla tive  A ssem bly  :—

Mb . P r e s i d e n t —

T he L egislative A ssem bly acquaint the L eg is la tiv e  Council that th ey  have appointed a Committee, consisting 
o f seven M embers, to  join w ith  a Com m ittee o f the L egisla tive  Council for the purpose o f m aking all the necessary 
arrangem ents for  the reception o f th e  M em bers o f the Parliam ents o f A ustralasia  w ho m ay v isit Melbourne on the 
occasion, o f the o p en in g . o f the Centennial International E xh ib ition , M elbourne, and request that the Legislative 
Council w ill be pleased to appoint an equal num ber of M em bers to be joined w ith  the M em bers of this House ; five 
to be a quorum.

M. H. DAVIES,
L egisla tive  A ssem bly  Chambers, Speaker*

M elbourne, 10th Ju ly , 1888.

C e n t e n n i a l  I n t e r n a t i o n a l  E x h i b i t i o n — R e c e p t i o n  C o m m i t t e e .— T he H onorable H. Cuthbert m oved, by leave, That, 
in com pliance w ith  the request o f the L eg isla tive  A ssem bly, a Com m ittee be appointed consisting of seven 
Members, to join w ith  the Com m ittee o f the L egisla tive  A ssem bly, for the purpose o f m aking all the necessary 
arrangem ents for the reception  o f th e  M em bers o f  the Parliam ents o f  A ustralasia  w ho m ay v isit Melbourne on the 
occasion o f  th e  opening o f the Centennial International E xhib ition , M elbourne ; such  Com m ittee to consist of the 
H onorables Jam es B alfour, Sir W illiam  J . Clarke, Bart., N . F itzG erald , F . Ormond, J. Service, J. Williamson, and 
W . A . Z e a l; five to be the quorum, and that the Com m ittee have pow er to m eet on days on which the Council does 
n ot s i t ; and further, that the Com m ittee m eet in  th e  first instance in  the South L ibrary, on W ednesday, at eleven 
o’clock a.m.

Question— put and resolved in  the affirm ative.

T U E S D A Y , 2 8 t h  A U G U S T , 1888.

C e n t e n n i a l  I n t e r n a t i o n a l  E x h i b i t i o n — R e c e p t i o n  C o m m it t e e ,— T he H onorable J. B alfour brought up a Report from 
the Select Com m ittee of th e  L egisla tive  Council, together w ith  the Proceedings of the Jo in t Committee of the 
L egislative  Council and the L egisla tive  A ssem bly.

Ordered to lie  on the Table and to  be printed.



REPORT

T h e  S e l e c t  C o m m i t t e e  of the Legislative Council appointed to join with a  

Committee of the Legislative Assembly for the purpose of making all the 
necessary arrangements for the reception of the Members of the Parlia
ments of Australasia visiting Melbourne on the occasion of the opening of 
the Centennial International Exhibition, Melbourne, has the honor to 
report as follow s:—

1. That your Committee, as far as it possibly could, made every effort in 
its power to promote the comfort and pleasure of the Members of the Parliaments 
of the other Colonies of Australasia who visited Melbourne on the occasion of the 
opening of the Centennial International Exhibition.

2. That your Committee has great pleasure in reporting, that it received 
assurances from many of the public men who came to Melbourne that they fully 
appreciated the efforts that had been made for their entertainment during their stay in 
this Colony, and your Committee would take this opportunity of expressing its 
opinion, that the bringing together of such a large number of the Members of the 
Parliaments of Australasia must be productive of an immense amount of good in the 
future.

3. That your Committee received great assistance in its efforts to entertain 
its guests from several gentlem en; and have had great pleasure in placing on record 
its high appreciation of those efforts in the following resolutions, which were unani
mously adopted by your Committee: —

(1.) That this Committee desires to express its high appreciation of the 
great courtesy displayed by R  Speight, Esquire, and his brother Commis
sioners, in arranging for the conveyance to Ballarat and Sandhurst of the 
Parliamentary visitors from the other Colonies, and for the special provision 
made for their comfort whilst travelling on the Victorian Railways.

(2.) That the Chairman of the Railways Commissioners be requested to 
convey to the Traffic Manager of the Victorian Railways, and all the officials 
directly engaged in the conveyance of the Parliamentary visitors to Ballarat 
and Sandhurst, the thanks of this Committee for their efforts to promote the 
comfort and pleasure of the ladies and gentlemen who travelled by the special 

/ trains on the occasions referred to.
(3.) That the thanks of this Committee be tendered to the Mayor of the 

City of Ballarat for his kindness in making such perfect provision^ for the 
reception of the Parliamentary visitors on the occasion of their visiting that 
city.

(4.) That the thanks of this Committee be tendered to the Mayor of the 
City of Sandhurst for his kindness in making such perfect provision for the 
reception of the Parliamentary visitors on the occasion of their visiting that
city. .

(5.) That this Committee desires to express its extreme satisfaction at
the manner in which the Chairman has carried out his duties.

(6.)  That the thanks of this Committee be heartily accorded to the Clerk 
of the Legislative Assembly, Mr. G. LI. Jenkins, and the other officers of 
Parliament, who assisted the Chairman so satisfactorily in the discharge o t e 
duties.





PROCEEDINGS OF TH E COMMITTEE.

WEDNESDAY, 1 1 t h  JU LY , 1888.
Members present:

Council: Assembly:
The Hon. N. FitzGerald 

F. Ormond.
Mr. Bosisto 

McIntyre 
Officer.

The Clerk read the extract from the Votes and Proceedings, referring to the appomtment of the 
Committee.

Mr. McIntyre was called to the Chair.
The Chairman informed the Committee, that the Honorable the Premier had promised to provide for 

all reasonable expenditure in connection with the reception of Members of Parliament from other colonies, 
and stated what had been done, informally, to date. >

The Committe deliberated.
Resolved—That Mr. Gr. H. Jenkins, Clerk of the Legislative Assembly, be asked to act as Secretary 

to the Committee.
Mr. Jenkins having attended, accepted the appointment, and handed in a letter from the “ Federal 

Coffee Palace Company, Limited,” submitting a list of accommodation which they could provide, together 
with the charges thereof.

The Secretary stated that he had telegraphed to the Clerks of the several Legislative Assemblies of 
the other colonies to ascertain the probable number of Members of each Legislative Assembly who would 
visit Melbourne; and was requested by the Committee to telegraph in like terms to the respective Clerks of 
the several Legislative Councils for similar information.

Resolved—That the offer of the Federal Coffee Palace Company, Limited, for £150 per week be 
accepted ; and the Secretary was further requested to secure additional accommodation at the “ Old White 
Heart Hotel.”

Resolved—That the next meeting be held as soon as some idea can be obtained of the numbers likely 
to attend from the other colonies.

The Secretary was fur I her requested to communicate with the Commissioners of Railways, with a 
view of arranging trips to Healesville, Ballarat, and Sandhurst.

Committee adjourned.

THURSDAY, 26th JU LY , 1888.

Members present:
M r . M cIntyre, in the Chair;

Council: Assembly:
The Hon. Sir W. J . Clarke, Bart. Mr. Bosisto

F. Ormond Reid.
James Service.

The Chairman informed the Committee of the various arrangements that had been made for the 
reception of Members of Parliament from other colonies since the last day of meeting, and gave particulars 
of the accommodation secured for them.

The Committee deliberated.
A letter from the Traffic Superintendent of Victorian Railways was read, stating that arrangements 

had been made to dispatch a special train from the Spencer-street Railway Station on Saturday, the 28th 
inst., at 1 o’clock p.m., for Albury, for the purpose of conveying Parliamentary visitors from Queensland, 
&c., from Albury to Melbourne ; and further stating that the usual trains leaving Melbourne at 2.55 and 
4.55 respectively, would enable members of the Reception Committee to proceed to Albury to welcome 
the Parliamentary visitors from other colonies, and return with them by special train.

The Committee deliberated.
Resolved—That the Chairman and such members of the Reception Committee as can, proceed to 

Albury by either of the tra ins; and that notice be sent to absent members, acquainting them with such 
arrangements.

Ordered—That cabs be in waiting at Spencer-street on arrival of the train.
The Committee deliberated.
Resolved—That the Chairman see Mr. Blyth, and arrange the programme of engagements, so that 

there may not be any clashing between the Committee and the Exhibition authorities.
Resolved—That the Chairman have power to make all necessary arrangements, and incur necessary

expenditure.
Committee adjourned.



THURSDAY, 1 6 t h  AUGUST, 1888. 

Members p re se n t:

M r . M cI n t y r e , in  the Chair;
Council: Assembly:

The Hon. Sir W. J . Clarke, Bart. 
F . Ormond 
James Service 
W. A. Zeal.

Mr. Officer.

The Chairman stated the several arrangements that had been made to secure the comfort of visitors 
from other colonies to the opening of the Melbourne Centennial Exhibition.

The Chairman read the following letter which he had received from the Hon. J . Inglis, Minister of 
Public Instruction, New South Wales :—

“ Menzies Hotel,
“ M y D e a r  M r . M c I n ty r e — 13th August, 1888.

“ We cannot leave without expressing to you our grateful sense of your great courtesy and your 
unwearied efforts to make the welcome -to your visitors worthy of your great colony, and the best traditions 
of the hospitality of our race. Personally, I  am under obligations to every one of your representative men 
I  have met for the extreme cordiality of their welcome and their many kindnesses, and if you will convey 
to all and sundry, to whom in the hurry of departure I  may not already have sent acknowledgments, my 
own thanks and the thanks of every visitor from the mother colony for the brotherly feeling you have 
shown, and for the noble hospitality you have so munificently displayed, you will add yet another to the list 
of my obligations. I  am pleased to be able to congratulate you and the colony on a perfect succes d’estime, 
as everything connected with the opening of the Exhibition has been, and that it may work out good results 
in the strengthening of federal feelings, in the perfecting of amity and concord, in the widening of mutual 
sympathies, and in the enfranchisement of our common commerce, is the hope and friendly wish of

“ Yours very truly,

“ J as . I nglis.”

The Committee deliberated.
The following resolutions were agreed to by the Committee

(1) That this Committee desires to express its high appreciation of the great courtesy displayed 
by R. Speight, Esquire, and his brother Commissioners, in arranging for the conveyance to 
Ballarat and Sandhurst of the Parliameptary visitors from other colonies, and for the special 
provision made for their comfort whilst travelling on the Victorian Railways.

(2) That the Chairman of the Railways Commissioners be requested to convey to the Traffic 
Manager of the Victorian Railways, and all the officials directly engaged in the conveyance 
of the Parliamentary visitors to Ballarat and Sandhurst, the thanks of this Committee for 
their efforts to promote the comfort and pleasure of the ladies and gentlemen who travelled by ■ 
the special trains on the occasions referred to.

(3) That the thanks of this Committee be tendered to the Mayor of the City of Ballarat for his 
kindness in making such perfect provision for the reception of the Parliamentary visitors on 
the occasion of their visiting that city.

(4) That the thanks of this Committee be tendered to the Mayor of the City of Sandhurst for his 
kindness in making such perfect provision for the reception of the Parliamentary visitors on 
the occasion of their visiting that city.

(5) That the Secretary be authorized to forward copies of the foregoing resolutions to the several 
gentlemen mentioned therein.

(6) That the Chairman be authorized to certify to all expenditure that has been incurred on behalf 
of the Committee.

The Chairman brought under notice of the Committee certain correspondence addressed to him by 
the Hon. Lieut.-Col. Sargood, M.L.C., in regard to his having been appointed Chairman of the Joint 
Committee, and, having made a statement respecting the matter, read the following letters:—

“ Centennial International Exhibition,
“ D e a r  M r . M c I n ty r e ,  “ Melbourne, July 11th, 1888,

“ I  met the Hon. Mr. Ormond, who informed me that the first meeting (over which you presided) of 
the Joint Committee of the Houses for the entertainment of our visitors was held to-day. Talking over 
with him the question of the appointment of a permanent Chairman for such Joint Committee, I  mentioned 
to him the steps that have already been taken, namely, that some few weeks since, when the matter was 
under consideration by the Exhibition Executive Commissioners, it was felt that, for many reasons, it would 
be very desirable to get Mr. Service to agree to accept the position of permanent chairman, as his long 
public service, and the intense interest he has taken in Federal matters* as also his ability as a public speaker, 
were recognized as good reasons for feeling that he would be a worthy representative of the colony. I 
accordingly saw Mr. Service, non-officially, and after some little hesitation he consented to act if requested. 
I  then saw Mr. Gillies and several members of the Ministry, and also several members of both Houses, who 
all concurred in the same view. This I  communicated to Mr. Service, and probably a knowledge of this 
fact was the reason of his not being present at the meeting to-day, as he might fancy that his presence 
might hamper the Committee in the free discussion of the subject. I  need hardly say that Mr. Service has



ample leisure and means to discharge the duties well, and I  cannot but think that his election by the Joint 
Committee would give great satisfaction to the public generally. I  thought it better that you should know
meeting P ’ P<3rhapS “  WOultl bo weU for 7°“ -'ead my nSte to your Committee at its next

“ Yours truly,

“ F. T. SARGOOD,
“ J - McIntyre, E sq , M.L.A.” , « Executive Vice-President.

«  t ■ “ Centennial International Exhibition,
‘ D e a r  M r . M cI n t y r e , « Melbourne, August 14th, 1888.

I  imagine that you must have been as much surprised as I  was to learn from the papers, that 
‘strained relations existed between us. As I  acted in my official capacity as Executive Vice-President 
when writing to you on the 11th July, I  felt it due to the Executive Commissioners to lay the facts before 
them which lead up to the letter in question. A copy of the memo, read by me, I  enclose through which 
you will at once see that, at the time of writing, I  was in utter ignorance of the fact of your having been 
elected to the position of Chairman of the Joint Committee. Had I  been aware of the fact, it is needless to 
assuie you, that the letter in question would never have been written; and I beg you will accept my apology 
for my apparent want of courtesy. Let me also heartily congratulate you on the very satisfactory manner 
in which you carried through the entertainment of our Parliamentary guests. On all hands I  hear nothing 
but unstinted praise of your excursions.

“ Yours truly,

“ F. T. SARGOOD,
“ J. McIntyre, Esq., M.P.” “ Executive Vice-President.

(C o p y .)

Memo, in  reference to L etter written by the Executive Vice-President to J . M cIntyre, M .P.

Centennial International Exhibition.
In April the Ceremonial Committee had under consideration the desirability of appointing a Recep

tion Committee to receive and entertain guests arriving from other colonies and foreign parts, and, in 
anticipation of a large number of Members of Parliament being present at the opening, it was suggested by 
me, as Chairman of the Ceremonial Committee, that it would be desirable if the Government would consent 
to the appointment of a Joint Committee of the two Houses, whose special duty it would be to receive and 
entertain the Parliamentary visitors. The Ceremonial Committee approving the suggestion, I  was requested 
to see the Government upon the matter. I  accordingly discussed the question with several members of the 
Ministry and of both Houses. I  also saw the Premier, who approved of the idea. During these interviews 
the question of a suitable Chairman came up. As it was felt that this would be a large Federal gathering, 
there appeared to be a consensus of opinion that the Honorable James Service, who has taken so keen an 
interest in the Federal movement would be very suitable to act. A t this time the larger scheme of banquets 
and concerts had not been thought of. Neither had it occurred to the Committee that the visitors would 
wish to visit any of our goldfield cities. With the consent of the Premier, I  consulted the Honorable Mr. 
Service as to his willingness to accept the position of Chairman, if ordered, and, after some little hesitation, 
he consented. No further steps were taken by me, as I  understood that the Premier would follow the 
matter up. A Joint Committee was appointed in due course, and I  heard nothing more of the matter until 
the afternoon of the first meeting of the Committee, when the Honorable Mr. Ormond informed me that he 
had attended the meeting, which was only of a preliminary character, as very few members attended. I  
explained to him the steps that had already been taken by me in accordance with the request of the Cere
monial Committee, of which he is a member, and, understanding from him that no Chairman had been 
appointed, it was decided that it would be desirable for me to acquaint the Committee, through Mr. 
McIntyre, the chairman at the preliminary meeting, of the facts mentioned above, in order that the Com
mittee might be seized of the whole of the facts, and be in a position to take such steps as it might deem 
necessary. I, accordingly, wrote to Mr. McIntyre, on the 11th July, the following letter.*

From the papers I  learn that exception has been taken to this letter, and I  can only conclude that 
exception was so taken in ignorance of the prior steps that were taken by me. I  need hardly say that when 
writing that letter I  was not aware that Mr. McIntyre had been elected as permanent Chairman; and 
further, it appears to me that the Committee would have had cause of complaint had I  failed to place before 
them the negotiations to which I  referred; but the idea of either dictating to the Committee as to the 
election of a Chairman, or suggesting to Mr. McIntyre his resignation in favor of Mr. Service, never entered 
my mind.

The Committee deliberated.
The Honorable James Service moved—
That the Committee desires to express its entire satisfaction at the manner in which the Chairman 

has carried out his duties.—Carried
The Honorable James Service moved—
That the thanks of the Committee be heartily accorded to the Clerk of the Legislative Assembly, 

Mr. G. H. Jenkins, and the other officers of Parliament who assisted the Chairman so satisfactorily in the 
discharge of the duties.—Carried.

Committee adjourned until Tuesday next at half-past three o clock.

* See Col. Sargood’s letter of Ju ly  11, 1888, ante.



Members present

M e. M c I n ty r e ,  in the Chair ;
Council: Assembly:

The Hon. J .  Balfour. Mr. Bosisto
Munro 
Officer 
Reid.

The Minutes taken at the last meeting of the Committee were read, amended, and confirmed.
The Committee deliberated.
Ordered—That the letters of the Hon. Lieut.-Col. Sargood, M.L.C., be entered in the proceedings 

of the last meeting of Committee.
Ordered—That the letter received from the Hon. James Inglis, Minister of Public Instruction, 

Hew South Wales, be also entered in the proceedings of the last meeting of the Committee.
The Chairman brought up a Draft Report, which was read paragraph by paragraph, and adopted. 
Ordered—That the report be presented to both Houses of Parliament.

The Committee adjourned.
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GENERAL CODE BILL.

R E P O R T

OF TH E

SELECT COMMITTEE OF THE LEGISLATIVE COUNCIL;

TOGETHER W IT H  TH E

P R O C E E D I N G S  O F  T H E  J O I N T  C O M M I T T E E  O F  T H E  L E G I S L A T I V E  

C O U N C I L  A N D  L E G I S L A T I V E  A S S E M B L Y  ; A L S O  T H E  M I N U T E S  

O F  E V I D E N C E  A N D  A P P E N D I C E S .

Ordered by the Legislative Council to be printed, 16th October, 1888.

8ut|ioriti>:
R O B T . S . B R A I N ,  G O V E R N M E N T  P R I N T E R ,  M E L B O U R N E .



EX TRA CTED  FROM T H E  M IN U TES.

TU E SD A Y * 2 4 m  <JULY, 1388.

M e s s a g e  f r o m  t h e  L e g i s l a t i v e  A s s e m b l y .— T he President announced the receipt of the follow ing M essage from the 
L egisla tive  A ssem bly:—

M r . P r e s i d e n t —
T he L eg isla tive  A ssem bly  acquaint the L egisla tive  Council that th ey  have appointed a Committee, 

consisting o f seven M embers, to join w ith  a Com m ittee of the L eg isla tive  Council to consider and report upon 
I'he General Code B ill, and to request that the L egisla tive  Council w ill be pleased to  appoint an equal number 
o f M embers to be joined w ith  the M em bers of th is H ouse j five to  be th e  quorum.

M. H . D A V IE S ,
L egisla tive  A ssem bly  Chambers, Speaker.

M elbourne, 24th J u ly , 1888.

C o d i f i c a t i o n  o f  L a w s .— T he Honorable H . Cuthbert m oved—
(1 .) T hat a S e lec t Com m ittee be appointed to jo in  th e  Com m ittee o f the L egisla tive  A ssem bly to consider the best 

m eans o f  obtaining a codification o f the laws in  force in  V ictoria, and to report their  opinion thereon.
(2 .) T hat such Com m ittee consist o f seven M em bers, five to be a quorum , w ith  power to  send for persons, papers, 

and records.
(3 .)  T hat the M embers o f the Com m ittee be the H onorables J . B alfour, E . B row n, N . E itz Gerald, D . M elville, 

Lieut.-Col. Sargood, J . Service, and th e  M over.
(4 .) T hat such Com m ittee m eet in  th e  South L ibrary on T uesday, 7th A u gu st next, at 3 o’clock p.m.

Q uestion—put and resolved in the affirmative.
Ordered— T hat a M essage be transm itted to the L egisla tive  A ssem bly acquainting them  w ith  the above resolutions.

T U E S D A Y , 2 1 s t  A U G U S T , 1888.

T h e  G e n e r a l ,  C o d e  B i l l  C o m m it t e e .— The H onorable PL. Cuthbert moved* by leave, T hat the Select Committee* joined 
with the Select Committee o f the L egisla tive  A ssem bly  on The General Code B ill, have power to m eet on days on 
w hich the Council does not s it, to m ove from  place to place, and to. report, the evidence from  day to day*

Q uestion— put and resolved in  the affirmative.

T U E S D A Y , 1 6 t h  O CTO BER, 1888.

G e n e r a l  C o d e  B i l l . — T he H onorable H . Cuthbert, Chairman, brought up the Report from  th is Jo in t Committee.
Ordered to lie  on the Table, together w ith  th e  Proceedings of the Com m ittee, M inutes of E vidence and Appendices, 

and to  be printed and taken into consideration T uesday, 23rd October instant.



REPORT.
T h e  S e l e c t  C o m m i t t e e , t o  w h i c h  w a s  r e f e r r e d  t h e  Bill to declare and con

solidate the Substantive General Law , h a v e  t h e  h o n o r  t o  r e p o r t  t o  y o u r  

H o n o r a b l e  H o u s e  a s  f o l l o w s  :—

1 .  Y o u r  C o m m i t t e e  h a v e  c o n s i d e r e d  t h e  e v i d e n c e  t a k e n  l a s t  y e a r  b y  t h e  

J o i n t  C o m m i t t e e  o f  t h e  t w o  H o u s e s ,  a n d  h a v e  t a k e n  f u r t h e r  e v i d e n c e  w h i c h  h a s  f u l l y  

i n f o r m e d  y o u r  C o m m i t t e e  o f  t h e  o p i n i o n s  o f  t h e  J u d g e s  a n d  o f  t h e  l e g a l  p r o f e s s i o n  

u p o n  t h e  D r a f t  C o d e .  Y o u r  C o m m i t t e e  a l s o  i n v i t e d  t h e  C h a m b e r  o f  C o m m e r c e  

a n d  t h e  C h a m b e r  o f  M a n u f a c t u r e s  t o  e x p r e s s  t h e i r  v i e w s  u p o n  t h e  g e n e r a l  s u b j e c t  

o f  t h e  d e s i r a b i l i t y  o f  a  C o d e ,  a n d  t h e y  h a v e  h a d  u n d e r  t h e i r  c o n s i d e r a t i o n  t h e  r e p l i e s  

o f  t h o s e  b o d i e s ,  a s  a l s o  s o m e  f u r t h e r  g e n e r a l  e v i d e n c e  f r o m  t h e  p u b l i c .

2 .  T h e i r  i n q u i r i e s  h a v e  s a t i s f i e d  y o u r  C o m m i t t e e  t h a t  t h e  C o d e ,  w h i l e  a  w o r k  

o f  v a s t  l e a r n i n g ,  c o n t a i n s  s o  m a n y  i n a c c u r a c i e s  t h a t  i t  c o u l d  n o t  b e  s a f e l y  a d o p t e d  i n  

t h e  f o r m  i n  w h i c h  i t  w a s  p r o p o s e d  t o  P a r l i a m e n t  l a s t  y e a r ,  n a m e l y ,  r e p e a l i n g  

a b s o l u t e l y  t h e  C o m m o n  a n d  S t a t u t e  L a w ,  a n d  i n  i t s  p l a c e  c l a i m i n g  t o  e m b o d y  t h e  

w h o l e  l a w  u p o n  t h e  s u b j e c t s  o f  w h i c h  i t  t r e a t s .

3 .  T h i s  w a s  t h e  v i e w  t a k e n  b y  t h e  i n t r o d u c e r s  i n  t h i s  S e s s i o n  o f  t h e  G e n e r a l  

C o d e  B i l l .  I n  o r d e r  t o  p r e v e n t  t h e  t o t a l  l o s s  o f  s o  v a l u a b l e  a  w o r k ,  a n d  t o  e s c a p e  

f r o m  t h e  a l t e r n a t i v e  o f  g i v i n g  u p  a l l  p r o s p e c t  o f  c o d i f i c a t i o n ,  t h e y  d e s i g n e d  t h e  s e c o n d  

c l a u s e ,  a n d  t h i s  c l a u s e  h a s  b e e n  t h e  s u b j e c t  o f  p r o l o n g e d  c o n s i d e r a t i o n  b y  y o u r  

C o m m i t t e e .

4 .  A c c o r d i n g  t o  t h e  e v i d e n c e ,  t h e  o b j e c t i o n s  t o  s u c h  a  p r o v i s i o n  a p p e a r  

i n s u p e r a b l e .  E v e r y  m e m b e r  o f  t h e  c o m m u n i t y ,  e x c e p t  t h e  J u d g e s ,  w o u l d  a s s u m e  t h e  

c o r r e c t n e s s  o f  t h e  C o d e ,  a n d  h i s  c o n d u c t  a n d  b u s i n e s s  a f f a i r s  w o u l d  b e  g o v e r n e d  b y  

t h e  p r o v i s i o n s  o f  t h e  A c t .  C o n t r a c t s  w o u l d  b e  e n t e r e d  i n t o ,  p r o p e r t y  w o u l d  b e  

a s s i g n e d ,  a n d  e n o r m o u s  l i a b i l i t i e s  i n c u r r e d  i n  r e l i a n c e  u p o n  t h e  l a w  a s  d e c l a r e d  b y  

t h e  C o d e .  B u t  i f  t h e s e  t r a n s a c t i o n s  b e c a m e  t h e  s u b j e c t  o f  l e g a l  p r o c e e d i n g s ,  a  t o t a l l y  

d i f f e r e n t  l a w  w o u l d  b e  a p p l i e d  t o  t h e m ,  a n d  t h e  q u e s t i o n s  r a i s e d  b e t w e e n  t h e  p a r t i e s  

w o u l d  b e  d e t e r m i n e d  n o t  a c c o r d i n g  t o  t h e  C o d e ,  b u t  a c c o r d i n g  t o  t h e  o p i n i o n s  o f  t h e  

J u d g e s  o r  o t h e r  p e r s o n s  w L o  c h a n c e d  t o  b e  c a l l e d  u p o n  t o  d e c i d e  t h e m .  T h i s  w o u l d  

c a u s e  e n o r m o u s  e x p e n s e  a n d  i n c o n v e n i e n c e  f o r  y e a r s  t o  c o m e ,  a n d  w o u l d  p l a c e  u p o n  

t h e  p u b l i c ,  u p o n  w h o m  t h e  c o s t s  o f  l e g a l  p r o c e e d i n g s  a l r e a d y  p r e s s  h e a v i l y ,  t h e  

a d d i t i o n a l  b u r d e n  o f  p e r f e c t i n g  t h e  C o d e  b y  i n c e s s a n t  a p p e a l s  t o  t h e  l a w  c o u r t s  a n d  

t h e  P r i v y  C o u n c i l .

5 .  A f t e r  m u c h  d e l i b e r a t i o n ,  y o u r  C o m m i t t e e  h a v e  a r r i v e d  a t  t h e  c o n c l u s i o n  t h a t  

t h i s  C o d e ,  w h i c h  h a s  b e e n  t h e  g r e a t  w o r k  o f  D r .  H e a r n ’s  l i f e ,  e m b o d y i n g  a s  i t  d o e s  

t h e  m a t e r i a l s  o f  s o m e  o f  t h e  m o s t  p e r f e c t  C o d e s  i n  t h e  - w o r l d ,  s h o u l d  n o t  b e  a b s o l u t e l y  

p u t  a s i d e ,  a n d  t h e y  r e c o m m e n d  t h a t  P a r l i a m e n t  s h o u l d  m a k e  p r o v i s i o n  f o r  s u b m i t t i n g  

i t  t o  t h e  b e s t  a v a i l a b l e  C o u n s e l  f o r  t h o r o u g h  r e v i s i o n  a n d  c o r r e c t i o n .

6 .  Y o u r  C o m m i t t e e  w o u l d ,  a t  t h e  s a m e  t i m e ,  t a k e  t h i s  o p p o r t u n i t y  o f  r e c o m 

m e n d i n g  t h a t  t h e  p r o s e c u t i o n  o f  t h e  w o r k  o f  t h e  c o n s o l i d a t i o n  o f  t h e  l a w ,  p a r t l y  

e n t e r e d  o n  b y  P a r l i a m e n t ,  b e  s y s t e m a t i c a l l y  p r o c e e d e d  w i t h .

C o m m i t t e e - r o o m ,

9 t h  O c t o b e r ,  1 8 8 8 .





P R O C E E D I N G S  O F  T H E  C O M M I T T E E .

Counci l:
The Hon. J . Balfour, 

IT. Cuthbert, 
D. Melville,

TUESDAY, 2 1 st  AUGU ST, 1888. 
Members present:

Lieut.-Col. Sargood.

Assembly:
The Hon. Gavan Duffy, 

TI. J . Wrixon, 
Mr. Officer.

Extract from Minutes read by the clerk.
The Hon. IT. J . Wrixon was appointed Chairman.
Committee deliberated.
Resolved—That their Honors the Judges be asked to attend and give evidence before the 

Committee.
A copy of opinions on the General Code Bill by the Hon. Dr. Madden, LL.D., TI. Hodges, Esq., 

barrister-at-law, and TI. B. Higgins, Esq., barrister-at-law, were laid before the Committee by the Chair
man. (See Appendix A.)

Ordered—That these three gentlemen and also J .  Warrington Rogers, Esq., Q.C., be asked to attend 
and give evidence before the Committee.

Ordered—That the Chamber of Commerce, and also the Law Institute of Victoria be invited to 
express their opinions on the General Code Bill, and more especially with regard to clause 2 .

The Hon. Lieut.-Col. Sargood moved—T hat it is expedient that the Committee have power to meet 
on days on which the Council does not sit, to move from place to place, and to report the evidence from 
day to day.

Carried.
Committee adjourned till Tuesday, 28th instant, at Three o’clock.

TU ESD A Y , 28th A U G U ST, 1888.
Members present:

The Hon. TI. J. W r i x o n  in the Chair.
Council: Assembly:

The Hon. J . Balfour, , The Hon. Gavan Duffy,
D. Melville, _ Mr. Officer.
Lieut.-Col. Sargood,
J .  Service.

A letter from Messrs. Freshfields and Williams, of London, addressed to the Crown Solicitor, was 
laid before the Committee by the Chairman. (See Appendix B.)

Committee deliberated.
The Hon. B. Patterson here entered and took his seat.
The Hon. H. Cuthbert here entered and took his seat.
Henry B. Higgins, Esq., barrister-at-law, was called in and examined.
The witness withdrew.
The Hon. H. J . Wrixon having vacated the chair, the TIon. IT. Cuthbert was called to the same. 
Henry Hodges, Esq., barrister-at-law, was called in and examined.

Committee adjourned till Tuesday, 29th instant, at half-past Two o’clock.

TH URSDA Y, 3 0 t h  AU GU ST, 1888.
Members present:

The Hon. H. J .  W r i x o n , in the Chair.
Council: Assembly:

The Hon. J .  Balfour, The Hon. Gavan Duffy.
H. Cuthbert,
Lieut.-Col. Sargood,
J . Service.

Henry ITodges, Esq., barrister-at-law, was again called in, and furthei examined.
Mr. Officer here entered and took his seat.
Examination of witness continued.
The Hon. D. Melville here entered and took his seat.
Examination of witness continued.
The witness withdrew.
TIis Honour Mr. Justice Kerferd was called in and examined.
The witness withdrew.
Committee deliberated.

Committee adjourned till Tuesday, 4th September, at Three o clock.



TUESDAY, 4 t ii SEPTEM BER, 1888.

Members 'present:

The Hon. II. J . W e i x o n , in the Chair.
Council: Assembly.

Mr. Officer,The Hon. J . Balfour,
F. Brown,
D. Melville, 
Lieut.-Col. Sargood, 
J . Service.

Dr. Quick.

His Honor Mr. Chief Justice Higinbotham was called in and examined. 
The Hon. G-avan Duffy here entered and took his seat.
The Hon. J . B. Patterson here entered and took his seat.
Examination of witness continued.
The witness withdrew.
Committee adjourned till Thursday, 6 th instant, at half-past two o’clock.

THURSDAY, 6 t h  SEPTEM BER, 1888.

Members present:
The Hon. II. J . W e i x o n , in the Chair.

Council: Assembly \
The Hon. D. Melville,

Lieut.-Col. Sargood, 
J . Service.

The Hon. J . B. Patterson, 
Mr. Officer.

Committee deliberated.
J . Warrington Rogers, Esq., Q.C., was called in and examined.
The witness withdrew.
The Hon. H. J . Wrixon having vacated the chair, the Hon. J . Service was called to the same. 
Professor Elkington was called in and examined.
Committee adjourned till Tuesday, 18th instant, at half-past two o’clock.

TUESDAY, 1 1t h  SEPTEM BER.

Members present:

The Hon. H. J . W e ix o n , in the Chair.
Council: Assembly:

The Hon. F. Brown, Mr. Officer.
D. Melville,
Lieut.-Col. Sargood,

Committee deliberated.
A letter from B. Cowderoy, Esq., Secretary to the Chamber of Commerce, Melbourne, was read. 

(See Appendix C.)
The Hon. Gavan Dnffy here entered and took his seat.
The Hon. J . B. Patterson here entered and took his seat.
A letter from His Honor Mr. Justice Ilolroyd was read. (See Appendix D.)
Committee deliberated.
Professor Elkington was again called and further examined.
The Hon. J . Service here entered and took his seat.
Examination of witness continued.
The Hon. H. Cuthbert here entered and took his seat.
Examination of witness continued.
The witness withdrew.
Raynes Waite Dickson, Esq., Vice-President of the Law Institute, was called in and examined, 
The witness withdrew.
William Lynch, Esq., solicitor, was called in and examined.
The witness withdrew.
His Honor Mr. Justice Wrenfordsley was called in and examined.
The Hon. IT. J . Wrixon having vacated the chair, the Hon. IT. Cuthbert was called to the same. 
Examination of witness continued.
The witness withdrew.
Committee adjourned till Thursday, 13th instant, at half-past two o’clock.
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Members present:
The Hon. II. J. W r ix o n , in the Chair.

Council: Assembly:
The Hon. D. Melville, I The Hon. J . B. Patterson,

J . Service. f Mr. Officer.
A letter from His Honor Mr. Justice Williams was read. (See Appendix E.)
His Honor Mr. Justice a’Beckett was called in and examined.
The Hon. Lieut.-Col. Sargood here entered and took his seat.
Examination of witness continued.
The Hon. Gavan Duffy here entered and took his seat.
Examination of witness continued.
The witness withdrew.
Emanuel Steinfield, Esq., Ex-President of the Chamber of Manufactures, was called in and 

examined.
The witness withdrew.
Leo. F. Cussen, Esq., Barrister-at-Law, and Lecturer on International Law, was called in and 

examined.
The witness withdrew.
Committee deliberated.
Committee adjourned till Tuesday, 25th instant, at half-past two o’clock.

TUESDAY, 2 5 t h  SEPTEMBER, 1 8 8 8 .

Members present:
The Hon. H. J . Wmxox, in the Chair.

Council: Assembly:
The Hon. F. Brown, Mr. Officer.

D. Melville,
Lieut.-Col. Sargood.

M. Victor Hugot was called in and examined.
The witness withdrew.
A letter from His Honor Judge Quinlan re the Bill was read. (See Appendix F.)
A letter from His Honor Mr. Justice Webb was read. (See Appendix G.)
A letter from J . E. Sprigg, Esq., barrister-at-law, was read.
A letter from J. B. Gregory, Esq., barrister-at-law, was read.
The Chairman gave evidence on the Bill, and enumerated the various steps that had been taken since 

it was originally introduced by the late Dr. Hearn, LL.D., and stated the intentions of the Government 
regarding it.

The Hon. J . Service here entered and took his seat.
The Chairman continued his evidence.
Committee deliberated.
Ordered—That a special meeting be called for the purpose of bringing up and adopting the Report, 
Committee adjourned till Tuesday, 2 nd October, 1 8 8 8 , a t  three o’clock.

TUESDAY, 2nd OCTOBER, 1888. 

Members present:
The Hon. H. J . W r ix o n , in the Chair.

Council: Assembly:
The Hon., J . Balfour,

IT. Cuthbert,
D. Melville,
Lieut.-Col. Sargood,
J . Service.

The Hon. J . B. Patterson, 
Gavan Duffy, 

Mr. Officer.

Committee deliberated.
The Chairman brought up a Draft Report, which was read, and is as follows :

GENERAL CODE BILL.—DRAFT REPORT.
The Select Committee, to which was referred the Bill to declare and consolidate tlie Substantive General 

Laiv, have the honour to report to your Honorable House as follows:
1. Your Committee have, considered the evidence, taken last year by the Joint Committee of the two 

Houses, and have taken further evidence which has fully informed your Committeee of the opinions or tie  
Judges and of the legal profession upon the Draft Code. Your Committee also invited the Cham ci o 
Commerce and the Chamber of Manufactures to express their views upon the general subject ot t-ie 
desirability of a Code, and they have had under their consideration the replies of those bodies, as aloO 
some further general evidence from the public.



2. Their inquiries have satisfied your Committee that the Code, while a work of vast learnine- 
contains so many inaccuracies that it could not be safely adopted in the form in which it was proposed to 
Parliament last year, namely, repealing absolutely the Common and Statute Law, and in its place claiming 
to embody the whole law upon the subjects of which it treats. b

3. This was the view taken by the introducers in this Session of the General Code Bill. In order to 
prevent the total loss of so valuable a work, and to escape from the alternative of giving up all prospect of 
codification, they designed the second clause, and this clause has been the subject of prolonged consideration 
by your Committee. - e

4. This second clause declares that the Code shall be taken to be law in all Courts, until its inaccuracy 
is established, in which case the Judge shall be entitled to refer to the Common and Statute Law, which 
under the present Bill is left unrepealed. This clause is designed to have only a temporary operation until 
the defects of the Code are ascertained by experience and adequately corrected, when (after the lapse of a 
few years) it is anticipated that the Code could be adopted as absolute law. Upon the Law Department 
would devolve the duty of carefully noting for amendment all errors as they were made apparent.

5. The objections to adopting this clause are obvious, though, in the opinion of your Committee 
they were felt and expressed by some of the witnesses in an exaggerated degree. Certainly, it will cause 
inconvenience, and, for a few years, place upon the legal profession and the public the burthen of making 
the Code perfect by practically experiencing and correcting its defects. G

6. While the strong repugnance felt and expressed by many eminent legal authorities to this experi
ment is only natural, the question finally resulting from a full discussion of the subject is, as it seems to 
your Committee, whether the ultimate value to the community of an established Code is worth the 
temporary sacrifice demanded; or whether, rather than pay such a price, we should now abandon all prospect 
of codification, and finally put aside the great work of Dr. Hearn’s life, embodying, as it does, the materials 
of some of the most perfect Codes in the Avorld.

7. After much deliberation, your Committee have arrived at the conclusion that it is the duty of 
Parliament not to reject the present offer to enter upon a path of reform which, though difficult at first, will 
ultimately lead to a complete Code, and to a great extent relieve the community from the present uncertain 
condition of our law. They have, therefore, to recommend that the General Code Bill, with some amend
ments that do not involve any principle, be adopted and passed into law as soon as possible.

Committee-room,
2nd October, 1888.

Paragraph 1.—Read and agreed to.
Paragraph 2.—Read and agreed to.
Paragraph 3.—Read and agreed to
Paragraph 4.—Read.
The Hon. J . B. Patterson moved as an amendment—That this parapraph be omitted with a view 

of inserting the following words in lieu thereof—
“ 4. According to the evidence, the objections to such a provision appear insuperable. Every mem

ber of the community, except the Judges, would assume the correctness of the Code, and his conduct and 
business affairs would be governed by the provisions of the Act. Contracts would be entered into, property 
would be assigned, and enormous liabilities incurred in relience upon the law as declared by the Code. But 
if these transactions became the subject of legal proceedings, a totally different law would be applied to them, 
and the questions raised between the parties would be determined not according to the Code, but according 
to the opinions of the Judges or other persons who chanced to be called upon to decide them. This would 
cause enormous expense and inconvenience for years to come, and would place upon the public, upon whom 
the cost of legal proceedings already press heavily, the additional burden of perfecting the Code by incessant 
appeals to the law courts and the Privy Council.”

Committee deliberated.
Committee adjourned till Tuesday, 9th instant, at three o’clock.

TU ESD A Y , 9th OCTOBER, 1888.

Members 'present:

The Hon. II. J . W r i x o n , in t h e  Chair.
Council: Assembly:

The Hon. J .  Balfour, 
D. Melville,
Lieut.-Col. Sargood.

The Hon. Gavan Duffy,
J . B. Patterson, 

Mr. Officer.

A memorandum from J . B. Gregory, Esq., Barrister-at-Law, relating to the General Code Bill, was 
laid before the committee.

Committee resumed the consideration of paragraph 4 of the Draft Report, and the amendment 
proposed in lieu thereof by The Hon. J . B. Patterson.

Question—That paragraph 4 of Draft Report stand part of the Report—put.
Committee divided.

Ayes, 3. Noes, 4.
The Hon. D. Melville,

Lieut.-Col. Sargood, 
H. J . Wrixon.

And so it passed in the negative.

The Hon. Gavan Duffy,
J . Balfour,
J . B. Patterson, 

Mr. Officer.
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Question—That the paragraph proposed by the Hon. J . B. Patterson in lieu of paragraph 4 stand 
part of the Report—put.

Committee divided.
Ayes, 4. f NoeSj 3

The Hon. J . Balfour,
Gavan Duffy,
J . B. Patterson, 

Mr. Officer.

The Hon. D. Melville, 
Col. Sargood, 
H. J . Wrixon.

And so it was resolved in the affirmative.
Paragraphs 5, 6, and 7 of the Draft Report were read and negatived.
The Hon. N. Fitzgerald here entered and took his seat.
The Hon. J . B. Patterson moved that the following paragraph he added to the Report, viz.:—

A Code which is not a correct statement of the law, and Dr. Hearn’s Code is admitted to
abound in inaccuracies, is, in the opinion of the Committee, not merely useless, but
mischievous. I t  is useless, as it affords no trustworthy guide to the public or to the 
legal profession, and it is mischievous because it must impose upon the public an enor
mous tax in the shape of law costs for the purpose of removing its imperfections.

Question—That the foregoing paragraph stand part of the Report—put.
Committee divided.

Ayes, 2. Noes, 6.
The Hon. Gavan Duffy,

J . B. Patterson.
The Hon. J . Balfour,

N. Fitzgerald,
D. Melville,
Lieut.-Col. Sargood,
H. J . Wrixon,

Mr. Officer.
And so it passed in the negative.
The Hon. J .  Balfour moved that the following paragraph be added to the Report, viz.:—

5. After much deliberation, your Committee have arrived at the conclusion that this Code,
which has been the great work of Dr. Hearn’s life, embodying as it does the materials 
of some of the most perfect Codes in the world, should not be absolutely put aside, and 
they recommend that Parliament should make provision for submitting it to the best 
available Counsel for thorough revision and correction.

Question—That the foregoing paragraph stand part of the Report—put.
Committee divided.

Ayes, 5. Noes, 3.
The Hon. J .  Balfour, The Hon. Gavan Duffy,

N. Fitzgerald, J . B. Patterson,
D. Melville, H. J . Wrixon.
Lieut.-Col. Sargood,

Mr. Officer.
And so it was resolved in the affirmative.
The Hon. Gavan Duffy moved that the following paragraph be added to the Report, viz.:—

6. Your Committee would, at the same time, take this opportunity of recommending that the
prosecution of the work of the consolidation of the law, partly entered on by Parlia
ment, be systematically proceeded with.

Question—put, and resolved in the affirmative.
Ordered that the Report be presented to both Plouses of Parliament.

Committee adjourned.
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Council.
Hon. H. Cuthbert,
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Hon. J . Balfour,
Hon. Lieut.-Colonel Sargood, 
Hon. J . Service.

TUESDAY, 2 8 t h  AUGUST, 1888.

Members present:

M r . W r ix o n , in the Chair ;
Assembly. 

Mr. Gavan Duffy, 
Mr. Officer,
Mr. Patterson.

Henry B. Higgins, examined.
1. B y the Chairman.—You have examined a certain portion of the Code, and we have the benefit of 

your written opinion upon it. The result, as you express it, is decidedly unfavourable to that portion of the 
Code?—Yes.

2. As far as your view goes, it would be eminently unsafe for Parliament to adopt the Code in its 
present shape?—If the rest be like this it would.

3. In your inquiry you have not confined yourself to merely technical objections, but have looked sub
stantially into the matter?—Yes, the substance. I do not think it is a fair guide to the law to any layman 
or lawyer, as far as these subdivisions are concerned.

4. E  the rest of the Code is like it, the whole of the Code would be misleading to the public?—Yes. 
I  feel sure it would do more harm than good.

5. Have you any general acquaintance with the Code ?—No, I  have not read it through ; but as I  knew 
I was to be examined to-day, on two evenings I looked at clauses here and there in other parts of the Code, 
and tried to examine them critically. I  could not find that they threw any light on a man’s duties who 
comes to the Code and says—“ What are my rights, what are my duties, under certain circumstances?” I  
cannot find in the clauses that my eyes lit upon any guidance to a man as to what his rights and duties are; 
whenever it says anything that is at all practical, it seems to be incorrect in those clauses I  looked a t ; and 
whenever it says anything which you cannot pick a flaw in, it is so vague that it does not give you any 
light.

6. That is the result of a general cursory examination ?—It is only certain clauses which, at random, I  
picked out in the Code. Of course, I  had not time to go through it. I t  would take me months to go through 
it properly.

7. You yourself were engaged on the Code?—Yes, I  worked for a year in my spare time. I  was one 
of the first appointed by Dr. Hearn to work with Mr. Gregory upon the property portion.

8 . Has the portion you revised been altered since ?—I think my work has not been used. I  found I  
could not do it. I  returned the brief and fee, and wrote to Dr. Hearn stating that I  had not time. I t  
would take me years of labour to do what was given me.

9. Your workmanship does not appear ?—Not at all, so far as I  know. I  handed all my papers to 
Mr. Gregory. I  do not know what he has done with them.

10. Have you considered the question of a Code in the abstract. Do you think it desirable to get some 
Code?—Certainly. As far as my study of the matter has brought me to a conclusion, I  think a Code is a 
most desirable thing. I t  would be a saving of expense to the public, and would avoid a great deal of the 
friction which arises in relations between people in their dealings if they had a clear, concise and compre
hensive Code; but my view is, as I  have expressed it in my opinion, that the only way is to approach it 
piecemeal; to digest certain portions of the law, as has been done already in England; and then, when all 
these portions are in order, and anomalies removed which may appear in the digesting, to gather all 
together and arrange them in a Code. I  think this has been gone the wrong way about; it starts with 
a priori principles of the simplest elements of jurisprudence, and it attempts to put the most complicated 
ideas of law within the limits of those narrow principles ; in fact, I  think Dr. Hearn has taken Austin as bis 
basis, and Austin deals with the simplest duties and rights, and Dr. Hearn has worked outwards from that.
I do not think the Austin principles are sufficient for such a subject as the law of property. He only deals 
with crimes and such things—elementary duties.

1 1 . You are aware that Dr. Hearn also adopted the Indian Code ?—As far as it went.
12. And the draft code on criminal law in England ?—As far as they went, they are excellent, no 

doubt; but that carries out the theory I  have stated, that there they start with branches of the law and digest 
them well. They have digested the law of evidence, and you have here digested the law of bills of exchange, 
and I  think that digest of the law of bills of exchange has served the country well; there are very few cases 
of difficulty arising now about the law of bills of exchange. I  see Mr. Pollock, in England, has digested the 
law of partnership, he is one of the leading jurists; there are several branches of the law which are npe tor 
digesting, but until they are digested I  do not think it is possible to make a good code. I  think you must
fix your reins before you gather them in your hands. # Y

13. Are there any other general observations that occur to you in your examination of the Code . 1  
do not think any general examination is of the least use, I  think the only thing is a laborious criticism of

Code. a
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2sth°Aug!ei8S8. * 0  after I  came in------

14. Will you complete your views upon the Code and general views upon codification ?—I may state 
that I  think Mr. Pollock’s view is a correct one, that the best way of codifying is to have a general state
ment of the principles of jurisprudence with an illustration to follow. I  think it is exceedingly hard to 
understand a general principle, no matter how well stated, unless an illustration follow; he points out that 
you have the advantage there of a broad and comprehensive statement along with a concrete instance as you 
have in case law to help you.

15. That is the method he follows himself ?—Yes. I t  has been done in the Indian Evidence Act and 
in the Indian Succession Act, and in a number of the Indian Acts which have been passed for the purpose 
of codification. In fact I  do not know of any instance where a code has at all succeeded that it has not been 
done. I  understand the New York Code has not been brought into operation even in that state—it was 
drawn by competent lawyers, but not brought into operation yet;

16. I  think it is ?—I  find it has not been brought into operation in this present year 1888; it was 
passed by the State of New York, but it was brought into operation in California, and I  understand in 
California they practically put it aside, and only use the case law.

17. There is a code in operation in New York ?—My authority is Mr. Pollock, in his introduction to 
his Digest of the Law of Partnership, 1888. If  he is wrong, I am wrong.

18. He must be speaking of some later code; there was an earlier code certainly, and its operation 
was complained of very much ?—-In California it is in operation, but Mr. Pollock states there is more 
reference made to decided cases than to the code itself.

19. The result of your examination so far is that codification is hopeless until you codify separate 
heads of the law, and then combine those in one great code?—Yes, I  think that is a logical way of doing it. 
I t  is being done, and very well done. We have copied the bills of exchange code here and it serves a 
useful purpose, and there is no other reason why some other subject could not be codified. The law of 
partnership could be codified, although with great labour; also the law of bills of lading, the law of 
marine insurance, and the law of easements.

20. The real property you do not think so?—Easements is a portion of the real property! I  think 
that is the most difficult of the laws to codify. I t  has never been put into proper arrangement since the 
feudal system ; it is in a state of chaos. I  am afraid it will be the last to codify<

21. That being your view on codes, I  was going to ask your opinion on the second clause. You will 
allow me to remind you of the difficulties that force the Government to make the proposal contained in that 
clause; it is the feeling that this Code, although inaccurate, is a vast monument of learning and industry, it 
is impossible to get it revised in this country or at home, aiid it would be a sad waste of power and 
material to throw it away; but as we do not see our way to adopt the Code absolutely we are forced to make 
this suggestion to adopt it with this safety valve, the effect of the clause being, as you observe> that the 
code would be prima facie  law until it was shown it was at variance with the law, in Which case the court 
could go outside and correct it by the law. The Bill would only be passed for a period of three or five 
years* the intention being that during that period a constant note would be taken of errors discovered and 
in that way the Code gradually corrected until it became perfect. That is the idea, what is your opinion of 
it?—I  looked at that clauses specially, and it seems to me to amount in substance to this: That whenever 
this code agrees with the law it is to prevail; that being so, I  think that the whole Code is absolutely futile, 
because it means this, if it is to prevail wherever it agrees with the law, you must first of all find out what 
the law is, and as soon as you have found out what the law is, if the Code agrees with it—well, the Code is 
no good because you have found out what the law is. If the Code does not agree with it, the Code must go. 
I  expect that lawyers arguing in court will ignore the Code practically. Perhaps out of respect to it there 
will be reference to it, but if it is not the ultimate authority people will not in the hurry of business go to 
the Code, they will go to the first source. I t  means that the Code will be a kind of text-book, only worse 
than the ordinary text-books because it does not give references. A lawyer can now go to the text-books 
and see the state of the law, and then he will look to his authorities at the foot, and he will see if those 
authorities carry out what the text-books sta te ; but here the Code does not give authorities, except very 
few, and is most incomplete in that respect. Any practising lawyer will simply have this an idle book upon 
his shelf, keeping all his reports and other authorities, and if he is faced with a section of the Code in 
court by anybody he will simply say, “ The law is different according to this authority,” and it must 
gdi My opinion upon that clause is, that although it certainly takes the sting out of any inaccuracies of 
the Code, it also takes away any of the honey that there might be in it.

22i Do you think, considering the undoubted uncertainty of all law, it is no advantage to have some 
text-book of code which you assume to be law until there is some flaw shown to be in it; is not that some
assistance in litigation ?—I  do not think it would go any further than a text-book.

23. This is different from a text-book, because it would speak with the voice of power until it was 
demonstrated to be wrong ?—I  cannot see how it would make any difference, it speaks with no voice of 
power unless it is final. A text-book is often referred to in court, and so would the Code be, but when one 
brings the actual authority and says, “ That says so-and-so,” the text-book is put aside: in fact,some judges 
get angry if you refer to the text-book and say, “ You can look to the text-book to guide you to a case, 
that is all.”

24. You must consider in a good many cases the Code would accurately guide you to the law. lou 
have seen Dr. Madden’s opinion ?—No, I  have not.

25. His opinion is they do state the law. I  think we may consider in a good many cases it does 
state the law, perhaps where there is no great difficulty about the law. Is it not some advantage to have 
the law contained in a vast number of authorities brought into one short statement and accepted and taken 
as correct, unless some error is shown—is that no use ?—No, I  do not think it is any use. Of course, I can 
understand if the Code were throughout substantially correct it would be exceedingly useful, but the benen 
of any code is accuracy, and unless it is accurate throughout it will mislead a man in looking for his rights. 
I t  is a question of degree entirely, but I  cannot say how much is good and how much is bad. All I  can 
say, so far as I  was asked for an opinion, and looked through clauses the other evening at random, it seems
to be egregiously inaccurate. I  do not think any text-book would be so inaccurate.
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\  ^ ^ the Code should be put aside ? I  have not been asked that; I  should think there are h . b . Higgins, 
some portions that might be utilized for the purposes of a digest law. I  think it is a splendid idea and a 
splendid design. I  think the originator of it has given his best attention to the arrangement of subdivisions ’
and so on, but m details it is most inaccurate. I  do not think it could be helped.
T , 5 r; f ^ T Can y°u ®llggest m e a n s  w l l i c h  t h e  C o d e  could'be made more accurate ?—I  do not think that the- Code, as a whole, could be made properly unless you put apart several highly trained 
men for years without any other work to do and allow them to revise one another's labours; and in fact 
compel them to revise them; but do not let them have the distraction of other business, they cannot do it 
with the distraction of other business. -

_ Y°.u think _the only practicable plan to be pursued would be to take portions of the law and 
from time to time, codify them ?—Yes, and eventually gather all the law together and make a code of it.

29. As regards section 2 , if it was determined by Parliament to pass this Code into law, can you 
suggest to the Committee any other loophole by which the necessary safety can be assured instead of 
section 2  ?—No.  ̂ As far as I  can see at present the only logical way is to have the Code supreme or not at 
all. I  do not think that you can have any intermediate course. I have not thought of an intermediate 
course much I  admit, but no lawyer will refer to an authority ■xyhich is not final. I  do not see what inter
mediate course there can be.

30. Suppose the Code was made supreme, is there any mode by which the Code might be made 
supreme, and by which we would not be subject to the egregious error of going against the law?—No, I  
cannot think of any.

31. Supposing when Parliament was sitting any mistake was found the Code could be amended ?—•
That would lead to tremendous legislation, tremendous difficulties; it would lead to this, that most of the 
cases before the courts would have to come before Parliament to decide what was the law; the Legislature 
would have to decide what was the law,

32. Can you suggest any tribunal that could take the work of rectifying the Code into its hands? 
p—I  have not thought over that. I  think it would require a good deal of thinking to come to a conclusion 
about any tribunal. I t  would mean that there would be a code with this sort of protection, that the parties 
might go before the courts, and the courts would decide according to the Code, and then the person might 
appeal to a tribunal which should say that the Code was wrong on that point,

33. I  am afraid I  have not made myself understood, The Code does not profess to change the law 
but to declare it, and that could only be found upon a case coming before the court. If  on the case coming 
before the court, the court decided the Code did not declare the law, can you suggest any way that it 
Could be amended?—I  do not see any way at all. I t  would mean that you would put the litigant to a 
tremendous lot more expense, He would have to come before a further tribunal after the judges, who 
would be asked, to state that the Code was not right or that the Code was right.

34. By the Hon. J. Balfour.—I think you said the Code should have an abstract statement of the 
law, and be followed by an illustration or concrete statement—will you explain that. Do you mean that 
each clause should be followed by an illustrative case ?—Yes : a brief case in a-b-c form. I t  has been done in 
several very useful text-books, and also Acts which have been passed in India, I t  is put in the briefest 
form of illustration—the names are not given—just A, B, and C, and only the essential facts put in. This 
is the sort of [referring to a book~\—  it starts with the statement that the death of the plaintiff or
defendant shall not cause a suit to abate, if the right of suit shall abide, and then goes on to give an illus
tration.

35. This is the only form of Code that you think good ?—It would be most useful both to litigants 
and lawyers ; it would enable them to put their fingers upon an analogy. I t is very hard for the mind to 
follow general terms^-people always go to the concrete, and in order to get something concrete they must 
have an instance,

36. In regard to clause 2, the idea evidently was that the use of the Code in the courts would dis
cover its errors—in fact, clause 2  makes it a kind of provisional Code to be revised from time to time?—Yes.

37. In fact, it would not be the law unless it was the law, and you say practically it would not be 
used?—I  should not wonder if out of respect for it the judges occasionally were to refer to it, but I  fear in the 
stress of business no practising lawyer would refer to a thing which would not give him the best law attain
able, and arguments would proceed independently of the Code, and when they are faced with the Code they 
Would say, “ Here is a case which says so-and-so,” and they would depend upon the cases. I t  might add a 
little more length to the arguments by reference being made to the Code, and the attempt being made to show 
that the Code was or was not the law; it would not help the elucidation of the law.

38. B y the Chairman.—In the inferior courts would it be of use where they only want a general 
elucidation of the law?—If it were substantially right I  should think it would be of use there; certainly it 
Would be of use if there were a good body of law which comparatively unskilled men could work upon 
but the whole question, even for the police-court, is whether this Code comparatively is right, I  am not, 
competent to say that—I  can only say that the parts I  have looked at, both those I  gave an opinion upon 
and those I  looked at, at random, were egregiously wrong—more inaccurate than any text-book I  have seen.

39. By the Hon. Lieut.-Qol. Sargood.—Have you any intimate knowledge of the Indian codifi
cation ?—No, beyond reading of it, and reading some of the Acts. I  have read some of the Indian 
Contract Act.

40. Can you say whether a similar clause to clause 2 was introduced in those Acts ? I  do not 
know. The Indian Codes seem to carry out the principle of going to work piecemeal; they have taken 
the law of succession, contract law, and the law of evidence, and codified them.

41. They have repealed all the laws relating to those subjects ?—I  should think so.
42. By Mr. Patterson.— Clause 2 suggests the idea that there are inaccuracies in this Code. Is it 

your opinion that by passing clause 2  we would add an uncertainty to the law, inasmuch as there would be 
an appeal from decisions given under the Code, and it would also add to the expense of the law, instead of 
saving the public expense in litigation by passing this Code. In your opinion decisions under this Code 
would not be final, and it would lead to further appeal and consequent expense ?—-So far as it would have 
effect given to it at till, so far as it would be referred to, it would be a waste of the time of the courts, because 
it would not be ultimate law ; but I  apprehend it would be referred to much less than is thought by the framers
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43. I t is not only valueless, but dangerous?—Certainly, I  am sure that bad law is dangerous.
44. B y the Hon. D. Melville.—You say you have found it egregiously wrong. Will you o-ive ua an 

illustration^of that?—Here is one on page 268, subdivision (b) clause 1 :—“ Every person may as he 
thinks fit,”  but subject to the right of other persons “ use his property in its natural condition and in the 
ordinary m anner of its u se /’ I  say that does not give the slightest light to any layman or lawyer. Any 
man may use his property in an extraordinary manner if he likes, or in its unnatural condition if he likes. 
If  I  have a coat it would be an extraordinary use of it to tear it up, but I  can do it. If my coat is in its 
natural condition I  can use it no doubt, but I can also use it, as far as the law is concerned, by taking off 
one sleeve ; so that that clause sounds well but is absolutely unmeaning—it does not lay down any principle 
whatever.

45. Is that the extent to which that is wrong ?—That is only one. I  think also it is wrong to say 
“ every person ”—if you take the Code as a whole it will only be “ every full owner,” because “ full owner” 
is defined at page 266 : “ The rights of full owners shall be as follows.”---------

46. B y Mr. Patterson.—You must read on—that clause is to define wrhat he may do subject to any 
other person ?—That is said already in the first clause—“ subject to the right of any other person.” Any 
one can use his own property in its natural or unnatural condition if he likes. What appears in the Code 
here or elsewhere is a well-sounding statement that has no practical application or meaning.

47. By the lion. J . Service.—What is the best method of setting about codification, in order to secure 
an authoritative Code that laymen would be justified in passing ? —By employing men who will give their 
whole time to it, and do no other work. I  understand that in England a quarter of a million is proposed to 
be set apart for the work, and there is quite as much complex law here as in England. We have a smaller 
population, but the complications of the law are just the same—perhaps we have more, owing to minino- 
and other special accidents. I  should adopt the English efforts after codification as far as I  could. If there 
is any part of our law ripe for codification I  should put that before some skilled men to give their whole 
time to it, and draft a digest.

48. I  would like you, if possible, to sketch out to the Committee the best method by which a Parlia
mentary Committee, like this, should set about preparing such a digest as you think Parliament might be 
asked to pass without any amendments. What, for instance, would commend itself generally to the Bar. 
Suppose you were to put it this way—There is So-and-so, who thoroughly understands the law of property. 
Would you appoint that man to draw up a code on that subject, and have somebody else to revise it, or 
would you have two or three take it in hand. Of course, each matter would have to be undertaken by a 
single mind in the first instance, but suppose there were three appointed, and they criticised each other’s 
work, and submitted the whole as the result of their labours—would you consider then the thing might 
safely be submitted to Parliament, or would you think, after it had passed from a body of that sort, there 
should be some body behind them again that should again criticise. I  find Dr. Hearn says this Code has 
passed under the review of two distinct bodies?—I do not understand how that could be. I  have not seen 
the full statement, but I  understand from my friends at the Bar who did some portions of the Code that 
they had very limited portions.

49. “ This Code has undergone careful revision by two bodies of experts.v Here we have had two 
revisions already. Suppose we have other two, and find ourselves two years hence in the precise position 
we are in now?—I  think there is a misapprehension about the reports going through three minds. In 
conversation with one of the gentlemen who was engaged on the Code I  was informed that he was told by 
Dr. Hearn to confine his attention to the law of succession. Upon that law there was an Indian Act 
which was a wonderful a id ; but he said he had nothing whatever to do with the rest of the law of 
property. I  asked, after I  found what I  conceived to be an impossible work was finished, “ Have you 
gone through the whole of this and I  was told “ No.”  I  understand that Dr. Hearn, finding the limits 
of the work were too wide, asked the gentlemen to confine their attention to specific portions. Of course I 
may be wrong ; that is only hearsay.

50. To whom is this Code to be submitted, so as to come down to us authoritatively?—You have a 
far greater variety of experts in England than you have here—men who confine themselves to the drawing 
of Acts almost exclusively. There you have jurists who can afford to stay in their chambers and not 
take any practice ; but they are exceedingly well paid. And it really comes to that eventually—you must 
let the men make as much in their chambers codifying as they would make outside.

51. By the Chairman.—Your view is this—that the Code is worse than useless with clause 2, and the 
only way you can codify the law is by taking small portions, such as bills of exchange, and codify them 
from time to time ?—Yes ; this is too ambitious a work.

52. By the lion. J. Balfonr.—But you would do it here ; you would not wait for England ?—No, 
not at all. But it would take far more expense and far more time than has been taken in this Code.

The witness withdrew.

\_Mr. Wrixon having to leave} the Hon. II. Cuthbert took the chair J]
Henry Hodges, Henry Hodges, examined.

53. By the Hon. the Chairman.—You have been a barrister for a great many years ?—Some fifteen
years.

54. Had you anything to do with the drawing up of this Code ?—Nothing whatever.
55. You have been asked for your opinion on certain portions of this Code before the Committee ? 

—I have.
56. In addition to the portion of the Code on which you have given your opinion, has your attention 

been directed to any other portions of the Code in which any inaccuracies have been found ?—I  cannot say 
my attention has been specially called to any portion, but when I  was first requested to attend before you to 
give evidence, I  picked up the Code and thought I  would start at the beginning; I looked at the beginning, 
and tried to interpret the second clause in the Bill as it originally stood, and having made an effort to 
interpret that clause myself and find out what that clause meant, and seeing it was open to three construc
tions, I  went and asked several of my learned brothers to interpret that clause for me, and stood by to let

28th Aug. 1888.
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them work out ikeii own conclusions. I  must say there were three different interpretations given to me of Henry Hodges, 
that clause. continued,

pr*■/ t t  x .1 . t „ .r 28th Aug. 1888.5/. Have you got that clause with you ?—It is before me: “ So far as it is founded upon the
common law, this Act shall be deemed to declare upon the subjects to which it relates the doctrines of 
that law as it now exists.’ The first interpretation which occurred to me was, that this section intended 
to state that this was an authoritative declaration of what the common law was, but that there were, 
possibly, certain portions of the common law which had been accidentally omitted, but that, so far as it 
expressed anything, that expiession was to be taken as the law. I then, with that view of it, went to 
criticise it literally, and see if literally it would bear that construction; and then I see it starts with, “ So 
far as it is founded.” I  go to a clause in the Act, perhaps one of those on which I  have expressed an 
opinion, and I  say that particular clause is not founded on the common law; consequently, as that is not 
founded on the common law, this Act does not declare on that subject the law—that was the difficulty 
which presented itself to my own mind. I  thought, perhaps, I  was hypercritical, or there was something 
wrong with me, and I  went to several others, and I  found some took the view that it meant what this new 
clause is intended to make it mean, others that it meant that this' was an authoritative exposition of every
thing stated in it; another, that so far as it had a foundation of some kind or other in the common law, 
although it was not precisely in accordance with it, this was to be taken to be the law. Those were the 
views that were presented, and, up to the present time, if I  had to go to a court to ask the court to 
judicially construe that section, I  should feel in some doubt as to what construction the court would put on 
the section. Then I  began to try and find what was in the mind of the compiler. I  was able to find that 
out after I  had struggled a good deal. I  found it in this prefatory note in the first paragraph. I  find that 
section means that so far as this Act speaks, it is to be taken to be an authoritative exposition of the law; 
so far as it speaks it is binding—it is law. That difficulty prevented me from going much into detail.

58. That removed all your doubts ?—As to what the author meant, yes; but the court would not 
have been allowed to look at that in order to say what Parliament meant when Parliament passed it. The
court would have been left in a difficulty as to the three constructions—that I  and learned gentlemen were in
to find out which of those was the right one ; it was from an outside source I  found what the compiler 
meant, that rather checked my going into more detail over those numerous sections. The members of the 
Committee will understand that it would be utterly impossible for any one practising to go laboriously 
through the whole of this, so I  ran my eye down the index ’without going into detail; the first thing that 
attracted my attention was this—I saw the heading “ Vicarious liability/’ it comes under the heading of 
“ Inculpation and Exculpation.” I  was puzzled to know what “ vicarious liability ” meant; I  went to the 
section; it is on page 30, I  partly imagined what it might be, but was by no means clear as to what it 
was. I  think it will be found upon examination to bear upon the liability of a master for the acts of his 
servant, or a principal for the acts of his agent; then I  thought it was curious to find it under that 1 leading, 
and I pass on, and I  find in a totally different part of the work that the relation of master and servant is 
dealt with. This object I  am mentioning now is more an objection to arrangement than to accuracy in 
dealing with the subject (I did not go minutely into it section by section except the sections upon which I  
wrote an opinion) but it struck me that, considering this Code is to enable, not the professional men, but 
the public at large to obtain with reasonable facility a reasonably accurate knowledge of the law on any 
subject—the Code for that purpose ought rather to be drafted with a view to bringing all the matters on one 
subject together rather than having them divided, one in one place and one in another, this latter plan may be 
more scientific, but for a practical code for practical use it seemed to me that the object would rather be 
to attain not so much what is scientific as what is convenient, so as to enable a business man to find what 
he wanted; so I  say I  find here u Vicarious liability” separated altogether from master and servant, prin
cipal and agent; that seemed to me to be an error of arrangement, but the same kind of thing occurred, 
not only in that, but in another heading you will find -

59. That could be very easily cured ?—Yes, so far as arrangement is concerned, the other was 
arrangement too. Then from the inaccurate point of view, at any rate inaccurate language ; there is one 
heading 6< Injury to the feelings of others/’ I t  is under the heading u Relative general duties, on page 
23 of the Index, 66 Duties relating to the feelings of others—Subdivisions (<z) Defamation; ’ now defamation 
is not an action for an inquiry to the feelings of others at all; they may use the most violent language 
to a man in private and may hurt his feelings more terribly perhaps than other language used in public, 
but that is no cause of action; the cause of action is not an injury to the feelings, it is the injury to the 
reputation; it is because that man’s pocket may be affected—as many members of the Committee know to 
call a man a liar even in the presence of others is not actionable, but, if he suffers by it, if he loses business 
by it that is actionable, not because it hurts his feelings, but because it touches his pocket. I  refer to that 
only to show the inaccuracy of language which occurs in various parts of this Code, beyond  ̂that I  have not 
closely considered section by section except those upon which I  expressed an opinion. I  did it in the fir st 
instance with the very greatest possible diffidence, and did not criticise until I  had carefully considered the 
numerous what one may call individual instances to which each general proposition would have to be 
applied. I  tested each general proposition by a number of instances. Suppose I  take an A B C case I  
apply that to this proposition and see how it works, and then I  go to my authorities and see how it agrees.
I have not seen what I  wrote since the day I  wrote it, though I  have not forgotten what I  wrote. oo mg 
at the second section of this Act, I  have found almost all the other sections to be inaccurate.

60. Beyond those particular sections that were submitted for your opinion, you have not gone care
fully into the Code?—Certainly not, I  tried last night, but was unable to get beyond the 2 nd section.

61. Have you read that second clause which the Attorney-General directed the attention of the last 
witness to?—Yes, I  have read it, and with very great respect to the draftsman it will require to be con
siderably altered to do what is intended. , n

62. Do you think it would be safe with that s a fe ty  valve to accept the Code as it is and allow, w e  -
ever it is discovered the Code is wrong, the law to stand.—With regard to e sa J  d «
this section will be rather curious unless it is altered; if you look at that_second clause you will find If 
on the hearing or trial of any action suit proceeding matter cause or issue 1by oi ^  c^ .  “
Victoria” and so forth; that latter part is confined entirely to something that takes place on the h g
or trial as you are aware, under our present procedure, there are m a n y  cases disp^Sfs 0  i t^ o u ld  seem from 
or trial at all. Take a proceeding for summary judgment, there is no hearing at all so



B X , X r s’ that, that m that case one kind of law would be administered, whereas if that person had gone to trial 
23th Aug. 18S& the law would have been different, because this part of the section only applies to the hearing or trial bn 

there is no hearing or trial, it is disposed of without coming to the hearing or trial, and he would not w j  
the benefit of that clause because the case never came to hearing or tr ia l; of course if the first part wo 11 
cover the whole so as to render the second useless then no harm would come, because then the second part 
would be useless verbiage, but if the second part is necessary it becomes necessary to make a proviso for all 
interlocutory proceedings as w ell as final proceedings, and even on final proceeding, where you move for a 
summary judgment, as it is called, this ought to be made to apply; a person should not be made to d eW l w 
order to get the benefit of the clause. 011(1111

The witness withdrew.

Adjourned to Thursday next, at half-past Two o’clock.

Council.
Hon. J . Service.
Hon. J , Balfour,
Hon. Lieut,-Col. Sargood, 
Hon. D. Melyille,
Hon. II. Cuthbert.
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Members present:

Me . Wrixon , in the Chair ;
Assembly.

Mr. Gavan Duffy, 
Mr. Officer.

Henry Hodges, further examined.
63, By the Chairman.—I think when we left off you were favouring the Committee with some criti

cisms on clause 2 ?—Yes, I  was suggesting at that time that clause 2  in its present form might lead to an 
awkward complication as to whether the law would not be administered differently on interlocutory appli
cations from the law as administered on final decisions. My reason for suggesting that difficulty was from 
the technical meaning of the words hearing and trial. They are well understood legal terms to denote 
what has taken place at what is called the hearing of a suit in equity, or the trial of a suit at common law 
consequently when a cause was not on hearing, as it is called, or when it was not on trial the law would be 
administered, or I  should rather say, might be administered differently ; it might be administered on the 
Code as being the law on interlocutory applications, and on final applications on the Code as not being the 
law. There are even, if my interpretation is correct, certain final applications on which the law would be 
differently administered from what it would be administered if the case went to trial. I  was mentioning at 
the time a cause where, under our present system, applications are made under Order 14, Rule 1 , for summary 
judgment. That is where a person gets judgment without there being a trial. In that case this Code might 
be taken to be the law, whereas if the party defended and the cause went to trial this Code in that very case 
would not be taken to be the law, and an altogether different judgment be given. I  was suggesting that as 
one difficulty, and it seemed to me if that was all that was meant by this section it might be done in a 
simpler way by providing that this Act should be taken to be prima facie evidence, and prima facie evi
dence only, of what the law is, and shall be law only in so far as it correctly expresses the law as it existed 
at the time of the passing of the Act. I  cannot say I  have carefully considered it, but those words appear 
to me to cover the whole ground that I  understand is intended to be coyered by clause 2, and then it would 
apply to interlocutory applications and final applications whether it was a trial or hearing or not. I thought 
if that was the object it might be conveniently obtained by a short section to that effect, rather than by 
this long section which appears to imply a good deal of doubt whether it means interlocutory applications 
and things of that sort, or whether it only applies on final hearings. Then I  understand the Com-r 
mittee were desirous I  should express an opinion of the effect of this clause assuming jt had that 
effect; the effect would then be not to make this Code absolutely law but it would be in each case 
something on which any tribunal could act, and would act, until it was shown that the Code was wrong, 
and the way in which it appears to me that would very frequently lengthen and render more expensive the 
administration of justice is this, in each cause where the Code is being referred to, the first thing that would 
be fought out would be what the Code says, what it means, and sections referring to the particular subject 
would, no doubt, in all cases where there was anything in them be elaborately contested and fought out, one 
side contending that the Code meant what the other side contended it did not mean. After that was 
decided, and it had been determined what the Code meant, there would come up then the further question— 
“ If that is what the Code means, then it is not in accordance with the law as it exists at the present time.” 
Then would follow a second argument, and the whole subject would be threshed out then as if the Code 
did not ex ist; and so you would have what one might call substantially two arguments, where at the 
present time you have one. And there is this little further trouble, it seems to me, that in inferior courts— when 
I  speak of inferior courts, I mean courts of petty sessions, justices, and so forth-—they would be very apt to 
take the language of the Code in its literal sense, and say in effect they will have nothing further to do with 
legal arguments. If  the parties are not satisfied with them they must go to a court of appeal, and would decide 
upon the Code, and would not consider the arguments upon cases and authorities which might show the 
Code was wrong, and so it would increase the number of appeals. There seems to me also to be this 
further difficulty that would arise, that it would be likely to increase litigation, for persons relying upon the 
Code as being a prima facie  exposition of the law would take it as the law and act upon it, be prepared to 
commence their litigation or defend upon it, and be relying upon it really as a statutory enactment, and 
they would find that if they had taken legal advice, they would have been otherwise advised; and so there 
would be many cases either defended or started simply upon the authority of the Code. While those are 
the objections to it, I  quite see that clause 2 would prevent an injustice that might happen, because if the 
view I  have taken in the opinion I  expressed of certain sections, say about the statement of accounts, is
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correct, it cei tainly would be a terrible thing for many men to find that by some accident £100 had been Henry Hodges,
inserted in an account instead of £1,000, and by means of that accident £900 was absolutely lost,.though goth Auf.fsss.
there was not the slightest doubt it was a mistake and an accident; yet if those clauses about the statement
of a c co u n ts  are fin a l ( I  am  o n ly  ta k in g  th a t  a s an  illu s tr a tio n ) , th e  p erson  e n tit le d  to  one th ou san d  p o u n d s
would be bound to accept £100, and there would be an end to that. Of course I  am referring here to an
opinion I previously expressed,, which I understand the Committee have seen, and particularly with regard
to that portion of it which relates to a statement of accounts which, I  felt at the time it was beforetae,
if  p a ssed  in  th a t  form  w o u ld  sh u t o u t  m a n y  fro m  th eir  r ig h t fu l  c la im s. N o  d o u b t th is  se c tio n  W ould
p reven t th a t , b u t w h ile  p r e v e n t in g  th a t  a n d  o th er  s im ila r  th in g s ,  W ould in  o th er  c a se s  lea d  to  le n g th y  tr ia ls ,
and possibly more trials than there otherwise would be.

64j By the Hon. Lieut.-Col. Sargood.—Would not that apply to any code containing such a 
provision as this clause 2  ?—Yes, it would apply to any code that did contain that provision.

65. Taking that very point that you refer to, an account stating £100 instead of £1,000, would not 
the words in section 4 apply to that—“ But the party who admits the correctness of an account may show 
that the admission was made under a mistake, or that certain items were miscalculated or founded in error.”
Would not that cover such cases ?—No, for this reason, the third clause relates to different classes of 
accounts from clause 4. Clause 4 relates to what is ordinarily regarded as an account stated which is only 
one-sided, and Which has not cross items, and does not come within clause 3 at all. The two things are Well 
known in the law. I  think very likely the compiler of the Code or the drafter of this section may have 
meant that, but he has not said it, and it would be in distinct conflict with clause 3 , and in 
distinct conflict with what is the law in regard to those cross accounts which are on a different footing in 
the eye of the law to accounts which are not cross accounts, but which are one-sided. This very section 3 
is taken almost verbatim from the language of Lord Justice Blackburn, in a judgment he gave, to which, I  
think, I  have referred in my opinion. Lord Blackburn, in a few lines further on, expresses a limitation to 
the finality of that account. I  have not the case here, but I  could show the very language which Lord 
Blackburn used.

6 6 . By the Chairman.— Have you concluded the general expression of opinion on the Code ?•—
I think on this Code there was one matter I  heard Mr. Higgins express an opinion upon when I  came 
in which coincided with-—I  Will not say my own views, though they are my own views also, but the views 
which have been promulgated by men who have had more experience in drafting codes than I  have—that 
is, the advisability of piecemeal codification. The man who drafted the Bills of Exchange Act, Mr. Chal
mers, wrote an article to the Law Quarterly, in which he suggests and advises that same course of piecemeal 
codification, and he suggests it being adopted in what you may call systematic order, selecting such subjects 
as are what he called “ ripe for codification.” There are many subjects that have been so fully threshed out in 
the courts of justice that a draftsman is not at so great a disadvantage in codifying that particular part of 
the law, by reason of the fulness of the decisions, and the fulness of the explanation of the principles upon 
which those decisions are based. I  may give an illustration here which is also given by Chalmers, the law 
of partnership, that has indeed gone so far as to have a draft code prepared by very eminent hands at 
home; I  think Mr. Pollock Was the main instrument, and the law of partnerships, as he points out, is one 
which is very largely of modern growth, very fully decided, and the principles very clearly enunciated, and 
it is possible on a subject like that to codify with reasonable facility, and with reasonable certainty that 
you really have the law. Then it seemed to me you might go from that to such a subject as the law of mer
cantile agency, or the law of agency generally, and from that to some such subject as master and servant, where 
you are still keeping on the same lines. By that means you would get a complete codification upon the 
law of agency, and master and servant is really a branch of it, and so is partnership. You would get 
the Whole of the law upon that subject in the Code in a comparatively short time, and be in a position 
to go a step further, and get the law upon contracts relating to realty. By that means I  think the whole 
law could be gradually codified; but I  do feel, and feel very strongly, that at the present time no one 
than that ever lived would be competent to codify the whole of the British law in its present diffuse 
state; it would be a labour which would surpass anything that has ever yet been done ; and it seemed to me 
that only in that way would we get a good code, and we would get the code by a process which one might 
call reformation, as distinguished from revolution, and the latter is what 1 feel this Code would be. From 
the only sections I  have examined closely, I  fear it would almost amount, in its present form, to revolution, 
whereas by the piecemeal process we would gradually get a complete code, and when We got nearly the 
Whole digested, one man might possibly master the whole, and put the whole into one complete code.

67i By the Hon. Lieut.-Col. Sargood —  That was really done with the Indian Code ?—I  think so. I  
think it was Macaulay Who started that method, which Mr. Higgins was suggesting, of the principle with 
an illustration. I  know he got credit for it, and it was then thought to be a stroke of genius. 1 know, 
from a public Or non-professional point of view, it is very felicitous, but from a purely professional point of 
view the abstract proposition is often enough.

6 8 . By the Chairmem.^-Does that complete the expression of your opinion?—I  think so.
69. Then the Committee may gather from that you are clearly of opinion we could not take the Code 

as it was proposed last year—that is, without clause 2 —that would be a fatal step ?—̂ In my opinion.
70. With clause 2 you think it would be innocuous, but useless ?—I  will not say innocuous, because 

it seemed to me to lead to a lengthening of the proceedings and increased litigation.
71. By the Hon. Lieut.-Col. Sargood.— Double arguments, in fact ?—Double arguments, m fact.

And also misleading people who would start litigation on the strength of it. . .
72. By the Chairmcm.— Having regard to the undoubted uncertainty of the law m many respects 

now, as illustrated by example by repeated appeals at home and reversals which go on from court to court, 
you consider it would be very much aggravated by the new element of the-Code?—I  think it  ̂would be 
largely aggravated in each case. There would be the old stand-point; there won e e opinion as o 
what was the meaning of the Code, and second, whether that meaning was m accordance with the law as it

e*1St&’ 73. Would that apply so much to the lesser courts, where the fin a l distinctions of law are not so 
closely pursued and are not so necessary to be closely pursued. Would not the Code form a long a id 
ready guide for all practical^ purposes?—So far as I  have examined it, it would form a rough and ready
guide that Would lead people into many errors,
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74. That would be dangerous, instead of useful?—That is my impression. When I  was sayino- on 
the previous occasion that the arrangement seemed to me had, I  meant from a non-professional point of view 
not a professional, because a professional man would seek out the sections wherever they may be; but 
to have those divisions Inculpation and Exculpation would puzzle a non-professional man to start with 
and to find in that portion some of the doctrines of master and servant, and in another and totally distinct 
part another portion of the law of master and servant; to find in one part portion of the law relating to patents 
and in another distinct part another portion of the law relating to patents; and to find the civil and criminal 
law mixed up together, would, I  think, although capable of being remedied, require a very considerable 
alteration of the whole in order to make it practically useful. Because, as I  understand it, this is really 
for the benefit of the public generally, not the profession ; it is to facilitate the public. Professional 
persons must endeavour, from various books and statutes, to find out what the law is—search in the 
hidden places, which the public will not and cannot. The Code is to enable a man to read as he runs and 
in the course of his business, find out with reasonable facility what the law is. I  have mentioned those two 
instances which have occurred on a cursory examination of the Code. There may beYnany others which I 
have not noticed.

75. By the Chairman.—Judge Webb in his evidence adverts to the difficulty you point out, but he 
thinks it of little consequence, because anyone can refer to the index to find what they want?—It is possible that 
a person who would carefully examine the index would be able to find out, assuming we got a good index. 
As a lawyer I  think we Avould find out soon; but if you have a man, a non-professional man, who does not 
understand the use of indexes, in the same way as lawyers do, running and jumping about from one part of 
the Code to another, and then trying to bring them together in his own mind, he will have a task which I 
think can only be accomplished by a professional man. Part of the difficulty arises from the learned 
author’s division of the subject into rights and duties, and keeping the rights and duties to some extent 
separate, whereas from a practical point of view the right and co-relative duty are alwaysYlealt with 
together, and it very often shortens things to have them together.

76. That was Austin’s plan?—I think it was. I  know Austin found some difficulty in getting every
thing under the rights, which induced the author here to depart from that classification and put everythino1 
under commands. He puts it, all law has its origin in the command of the State.

77. Condemning this Bill, as you feel bound to do in either shape, do you think you could practically 
revise it in this country ?—I do not think the whole Code could be practically revised. When I  say I do 
not think, I  am in doubt whether it could be. This Code would be of immense service no doubt to any
body who was trying to codify the law on any particular subject.

78. Following out your plan of taking portions?—Yes, he would then have something which'has 
been considered. He would have a plan, and he could amend upon the plan in his particular subject. *He 
would have a great number of the doctrines here which he could verify, and so far as they were inaccurate he 
could correct. In  that way, it would be of immense service to him. I  do not feel that this has been alto
gether a lost labour. I t  may be of service to future generations in many ways, even in codifying. I say I 
do think codification an excellent thing. I  think it is an admirable idea if properly and carefully worked 
out, and worked out in the way in which, I think, it was worked out in India, and in the way in which 
they have started to work it out at home, and in the way in which to some extent we have started here, we 
have started with bills of exchange.

79. By the Hon. J. Balfour.—Seeing we have that Code, such as it is, with its errors, would it not be 
possible to divide the Code as it is now into the different subjects and have a set of professional men labour
ing upon each at once, even though it should take a long time to perfect ?—I think that very possibly it 
would. Of course the professional men that are available for this kind of thing in this colony are more 
limited than they are at home. That is one reason why I  think that piecemeal codification is better. 
Give men one subject at a time, and when their minds are concentrated on, so to speak, a limited space, and 
they see the end of .their work before them within a reasonable time, they will devote themselves much 
more energetically to it than if they have such an enormous mass as we have to deal with here, and the 
mass you have here is only small compared with the mass a man has to deal with who proceeds to codify. 
But when he gets a small subject, such as the law of partnership, he takes the best treatise on tlie subject. 
He would take the codification here, and Pollock’s Codification and Pollock’s Digest. He would have a 
comparatively narrow subject with which to deal. I  know when I  have a limited number of questions to 
answer, or a limited number of matters to deal with, I  deal with each of those much more carefully than 
if I  am. asked to write a voluminous treatise, and I  think others act similarly. So with the assistance of 
this draft code, though I  would not like to say it was impossible it could be done, I  am inclined to think 
it could not be done with so few lawyers who have time to devote to it. I  do not think it would be
possible to do the whole satisfactorily, but it might be done piecemeal.

80. Do I  understand, then, that the difficulty of carrying out the suggestion that I  made that 
it should be done piecemeal, but done at once by different professional men, is the want of a sufficient 
number of first-class professional men who have the lime ?—That is really the difficulty. You want one or 
two for each subdivision of the subject; the one who deals with the law of contracts might be unfit to
deal with the law of real property. There are only a few men in each branch who could devote the
time to it.

81. B y Mr. Officer—Can the defects in a Bill of this kind ever be detected satisfactorily until it does 
become law. Is not that the best way to find out its defects ?—I  think there is no doubt that its defects 
would best be found out by making it law, and in a very short space of time, a good many of the sections 
would be dealt w ith ; but meanwhile there is the danger of the injustice that would happen to the 
individuals who have, on the basis of this being law, started or defended their suits, and fought their battles, 
being held to be absolutely wrong on the law as it existed at the present time.

82. Even if the plan suggested by Mr. Balfour were carried out, would it be perfect?—I do not 
think it would be possible to say any code would be perfect, but I  think it would be very much nearer 
perfection if done piecemeal. The draftsman would get instruction from each piece that was done^ and 
from each case that was fought out on a portion that was completed, but I  think that no codification will be 
perfect, though, so far as we have seen, the Bills of Exchange Act has been as nearly perfection as any 
Act of the kind could be expected to be. I  believe Mr. Chalmers, who drew the Bill, says, in an article 
that he wrote, that there are some two or three defects in the Bill. He does not mention what they are,



but, so far as I  have had an opportunity of seeing it, so far as litigation up to the present time has shown, Henry Hodges, 
the Bill appears to express the law as it existed at the time. If this is passed into law absolutely it never 30th “ sss. 
would be discovered what defects there were in it, because the court would never have to decide what the 
law was. _ I  hey would_only have to say what the law is as enunciated here. In the very case I have put, 
of an accidental omission m an account where there are cross entries, if the person was robbed of it 
there would be no discussion as to what the law was before; the only question would be what this Act says.

83. Do you think it is possible that lawyers ever can agree as to what is the law ?—If you asked 
me whether it is possible I  think there are cases in which it would be impossible to get lawyers to agree 
though in 99 out of 100 cases they will agree. I might illustrate that by the case Mollit and Robertson 
that went to the House of Lords. Although there was the most ample discussion in the court below it went 
through all the coui ts, and it went to the House of Lords, and in every court there were dissenting judges, 
and if my memory serves me rightly there was only a majority of one in the House of Lords, so I  dolnot 
think it would be possible ever to polish the law into such a shape that there would be no differences of 
opinion. Fowler and Hollins is another of the same sort. They are both exactly on the same footing in 
that respect. I  think they are reported in the same volume. Where you have the conflict of opinion in 
the highest authorities------

81. By the Chairman.—When we see that conflict in the greatest authorities, that drives us to consider 
whether it would not be well to lay down something as the law, and stick to it ?—Even if that were done I 
think you would have on the construction of sections in this Act the same conflict of opinion that you have 
upon whether a certain thing amounts to a conversion or does not. Take the question of Fowler and Hollins, 
this Act would not prevent that same conflict of opinion. This Act would not settle whether what Avas 
done amounted to a conversion or whether it did not. You would have the same trouble in attaining the 
result, whether it was a conversion or was not as if this Act did not exist. I  tried to find an interpretation 
of the second clause as it originally stood, and if we were inquiring whether or not the Act would abolish 
differences of opinion, that section seemed to show conclusively that the Act certainly would not. I  
thought that section was badly worded; but even with perfectly worded sections it cannot abolish the 
differences that would exist between minds Avhen you get on subjects which are so to speak, on the border 
lines. A matter of that kind was very admirably put by Lord Bramwell. He said “ I t is very easy to say 
at twelve o’clock in the day that it is mid-day; it is very easy to say at twelve o’clock at night that it is 
night, but it is very difficult to define the precise time at which day becomes night.” So when you get on 
those subtle points of the knv there always must be upon the reading of an Act of Parliament, or the acts 
of certain individuals, a conflict of opinion. The main object of the law is to make them as few as 
possible. If I  thought this Code would reduce those, even although it occasionally did an injustice, I  should 
say that the benefit to the community by diminishing disputed points would exceed the wrong that might be 
done to occasional individuals.

85. Mr. Higgins expressed the opinion that the effect of the second clause would be that the Code 
would be substantially neglected and cast aside; do you concur in that view ?—I think by the profession it 
would; not by the public. The profession would say they were not going to refer to anything which is not 
absolutely binding. You have only got to show your Bill, I  show my case.

8 6 . By the Hon. J. Service.—Would the clause you propose to substitute do away with that 
difficulty?—No. I  Avas only afraid that this clause in its present form might lead to the law being decided 
in one way on the interlocutory applications, and in another way on the final applications. The clause Avas 
only to make, as it appeared to me, the intention of this more clear, and to have a case always decided in 
accordance with what the law i s ; not at one time in accordance with what the Code declares it to be, and 
another time with what it is. I t  is somewhat difficult to make clearly understood the technical meaning of 
these words, the hearing or trial of an action—they have a technical meaning in all proceedings. When a 
suit comes on for hearing—that is, when it comes on in its final stage to be disposed of—hearing refers to 
an equity suit, and trial to a common law suit. I was afraid this might do an injustice in that way, and 
I  thought, though I  have not drafted a clause, that I  might make a suggestion for the draftsman which 
the Committee might consider. I feel that all words that are unnecessary only lead to obscurity, and the 
shorter it can be made the better, so long as the meaning is expressed.

87. By the Chairman.—I  may say the intention of the clause was to make the decision of the court 
apply to that case. I t  would never do to invest the court with any general authority. The court would 
merely say how it read the Code in that case, and if there was any doubt they should take it into a higher 
court. Would that not be fully met in the way I  am suggesting?—What I  fear is not only conflicts between 
the inferior and superior courts, but between what the Supreme Court would decide on an interlocutory 
application, and what the Supreme Court would decide when the case came on for final hearing. I  saw 
there would be difficulty, and a great deal of argument about it, and I thought it would be as Avell to sweep 
away as many arguments as we can.

The witness withdrew.

His Honor Mr. Justice Kerferd, examined.
8 8 . By the Chairman.—I  believe you have looked at the Code generally, though you have not His Honor 

examined it critically, and I  understand your attention has been somewhat specially directed to clause 2?—
It was, by the letter of invitation asking me to come here. soth Aug. i8S8.

89. The Committee will be indebted to you if you will favour them with your views upon the Code.
— W ith  regard  to  c la u se  2 ,1 g la n c e d  a t  i t  Avhen I  g o t  th e  le tte r  o f  in v ita t io n , and it  app eared  to m e th a t  th e  
operation  o f  c la u se  2 w o u ld  b e  to  le a v e  th e  s ta te  o f  th e  la w  v e r y  m u ch  a s i f  th e  C od e h ad  n o t  been  p a ssed  
at a ll, and  I  th in k , i f  i t  Avere d e s ira b le  to  p a ss  th e  C o d e, i t  w o u ld  be b e tter  to  p a ss  i t  w ith o u t  c la u se  2.
Whether the law be good or bad, there should be some degree of certainty that it Avas all contained m the 
Code in the interests of suitors, because they would go acting upon the advice of their counsel, and proceed
ing upon the law as laid down in the Code, and they would still be met with tne contention- That is not 
the law,” and so far as they were concerned it would be a very costly matter for them. It would involve 
in every case that was worth being carried on beyond the immediate tribunal that was hearing the «ise the 
contention that the Code did not disclose the law, and the case would be carried to an appellant tnbi 1.
It would be infinitely better that the Code should contain what we might call bad law, and yet be, for all

C o d e .



His Honor purposes with regard to the subject matter mentioned, the law, than that you should leave it open in this
^Kerferd?6 waJ» so ■ that a wealthy suitor could say—“ That is not the law; I  will carry it further to an appellant

ssth A?“ei88S. tribniial; 1 wili rutt through all the appellate tribunals I can go to, up to the final one,” so that my view
1 ug with regard to clause 2  would be that it would be better to omit it altogether for that reason.

■ 90. As to the Code generally, are you prepared to express any opinion whether you could recom
mend its adoption or not, with or Avithout clause 2 ?—As to the Code generally, of course, I cannot exclude 
from my consideration the practical difficulty of getting a Code like this through Parliament—that is one 
element that must be taken into consideration. Another is that to induce Parliament to pass iv it must 
bear upon it some stamp, it must have the imprimatur of men who are acknowledged in the profession as being1 
competent to give an opinion, and then Parliament might be induced to depart from its usual procedure 
with regard to Bills, of criticising them at every stage in each of the Houses, and alloAV the thing to be carried 
through Parliament very much, as was once said, like a sack of coals. Now it would be impossible for any 
person practically acquainted with the kind of work which has been done in this Code, to underrate the 
value of it, or overestimate the enormous labour that it represents. Those who have had experience in that 
kind of work can have only one feeling—that is, of admiration for the amount of work that has been done 
here; and this work, although it may not be fitted to be carried through as a measure by itself, will be ex
ceedingly valuable, and will save an enormous amount of labour Avlien you come to deal with the codification 
of the law in the way which I think would be the most practicable way of doing it—that is, to take it 
under the various heads of the principles of the law. I  do not know that I  can give a better illustration of 
what I  mean than what was done by the Service Government when they passed the addition to the Instru
ments and Securities Statute in the Act which deals with bills of exchange. It was simply a transcript 
so far as the Government were concerned, from English legislation, but the great advantage of that Act 
was, and is now, that it contains the whole law—statute and common law. I t  Avas prepared, and there it 
is —any person who wants to consult the law Avith regard to bills of exchange can go to that statute and 
get the whole of that statute law as it existed before the statute, and also the common law, and know that 
it really contains the Ayhole of the law. Therefore I should suggest that that should be the course that 
should be followed, rather than passing in one measure the whole of these subject matters. Take the 
various matters in the order of their importance, Avhether dealing with real property or customs, or wrongs
or whatever it may be, and that the work of codification should go on and extend over a series of years_
that there should be certain gentlemen selected, and in each year they would produce the codification of 
some branches of the law, and it would be passed as a statute, and in course of time when all these were 
put together, the real codification of the authoritative law which then appeared upon our statute book could 
be worked together, and worked together with confidence that the several parts of it had been put in prac
tical operation. Such a statute could be amended from time to time as omissions presented themselves 
with regard to different branches, and then the codification could be completed, and would, I  venture to 
think, with some practical knowledge on the subject, be a substantial work that would last for time.

91. You would not consider it safe to adopt that Code as it stands now ?—The objection as it stands 
now—of course, I wish what I  say in objection to be taken in connection with what I have said in my 
admiration of the work—is, that it introduces new phraseology to describe a great many of the legal prin
ciples that are involved. Here I  turned up by accident, or, rather, by chance, where the book fell open, 
with regard to contributory negligence. Take that as an illustration—“ Contributory negligence shall not 
be an excuse/’

92. B y Mr. D uffy.—“ Shall be an excuse ?”—That is the second subdivision of it. “ (a) If  the damage 
be not the natural and immediate consequence of such contributory negligence; (b) If  the act of contributory 
negligence be not such as to preclude the party primarily guilty of negligence from avoiding the conse
quences of such contributory negligence by the exercise of reasonable care.” I t does not appear at the 
first sight what is the precise reading of that subdivision (b.) “ (e) I f  the act of contributory negli
gence be not an independent act, but an act resulting in the moment of peril from the original act of 
negligeuce.” All those three subdivisions are clothed in language which I  am not prepared to say would 
not accurately describe the contributory negligence, but I  Avould say it is new phraseology ; it does not 
describe it in a way in which contributory negligence comes to be dealt with.. In the margin here is one of 
the leading cases, Davis v. Mann. Davis v. Mann is a case which really places in Arery popular form the 
doctrine of contributory negligence. Actions of negligence very often arise with regard to local governing 
bodies, the condition of the roads, omnibus, tram-cars, railways, all kinds of persons who have duties toother 
persons, are continually brought before the courts, in some form or another, in actions for negligence, and 
invariably there is a plea of contributory negligence. The result of it is, that if the plea of contributory 
negligence be proved, that is an answer to the action. That was laid down in Davis and Mann. Davis 
and Mann is familiarly knoAvn as the donkey case. Some persons, out of sport, tied a donkey by the legs, 
and left it in the middle of the road. Another person coming along with a cart, instead of avoiding the 
donkey, as he might have done, seeing it there, drove o\Ter it, was capsized, and received an injury. It 
was found that he was guilty of contributory negligence. That illustrates the doctrine Avith regard to 
persons who bring an action for negligence. The person who is accused says, “ I was guilty of negligence. 
I did make a hole, leave a heap of metal, or made an obstruction, but you saw it, and could have avoided 
it;” and Avhen that is proved, that is a complete ansAver, because, though the person did commit the Avrong, 
the immediate cause of the wrong Avas the plaintiff’s negligence. The members of the Committee who are 
familiar with this common subject will at once be struck with the fact that this subdivision of contributory 
negligence clothes the doctrine in unfamiliar language—at all events, it is new phraseology. That is one 
of the difficulties that I  think would run right through the whole of the Code. I t is one of the rules of 
drafting that, when you mean the same thing, say the same thing, and when doctrines of law have been laid 
doAvn in well-known language, it is never Avise to depart from it, because our language is so flexible, and 
words are used that are capable of so many different meanings, that when you adopt new phraseology the 
fact of doing so opens the door to any amount of litigation.

93. I  may add we have had most satisfactory evidence before us that in many respects the Code is 
inaccurate, that you do not go into ?—I carefully avoid that for other reasons.

94. You have expressed the opinion that it is a work of great value, at the same time it is inaccurate 
and could not be adopted absolutely?— Not without great cost to the suitors. I  may remind you of the 
well known saying with regard to the Statute of Frauds—that every line has cost a subsidy.
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n  j , 95- °f clause 2 was to enact it with a safety valve, and to enable the community, the His Honor
Code being enacted temporarily, to learn the Code, find out its defects and remedy the defects as they went 
on. Though that is an imperfect means of dealing with the question, as every one felt, the matter on which continued, 
we wish your opinion is is it more advisable to take it in that maimed fashion, or put it in the waste- 30thAû  1888* 
paper basket .—I would not like to say it should go in the waste-paper basket, but I would deal in detail 
with i t ; do so much of it every year or every session, and deal with the matter very much as bills of 
exchange have been dealt with, and embody all the law dealing with the subject. Make sure of your 
ground as you go long.

96. By the Hon. J. Service.— Then you would make use of this ?—Decidedly, it would be of the 
greatest value -I may say it is of the greatest value now to anyone who wishes to work up for himself and 
ascertain what is the real state of the law. It is of great value for any person to come to and be put upon 
the track as to where he will find the law. I t is of great value to know where you can put your hand upon 
a particular book upon any subject, and so it is to be able to put your hand upon a work that will inform 
you on any point of the law.

97. By the Chairman..—From your experience in drafting do you think it would be feasible to get 
the whole of this code revised here ?—In detail it would. I think you can have no better names than 
those gentlemen whose opinion you have got, and if the Crown were to prepare the Bills and submit them 
to them for their final revise, and they came from them with their final stamp upon them, they would go 
through Parliament in the way I have suggested, taking the subjects in the order of importance. All that 
pertains to land with regard to registration, or sale, or specific performance of contracts, would be invaluable 
if the whole law could be found in the four corners of any particular statute for the time being, which 
statute is ultimately to form part of the Code.

98. By the Hon. J. Service.—You think there are people in the colony whose imprimatur would be 
sufficient to carry the thing through Parliament ?—I  do.

99. You mentioned that the law of exchange was drafted in England, and was a transcript ?—Yes.
1 0 0 . We had in evidence before us last week something like this statement—That there were a 

number of experts in London who devoted themselves to specialties, and, in fact, never went outside their 
own office—devoted their months of labour to such work as th is ; but I  think there was a doubt in the 
minds of some of the Committee—it was in my own, I  know—as to whether we have people who stood so 
high in this colony as the gentlemen I  refer to stand in the old country, and who, at the same time, could be 
got in sufficient numbers to carry through this work in anything like a reasonable time. The difficulty I  
expressed at the last meeting of the Committee was the possibility of arriving at some finality. When could 
this Committee, for example, feel itself in a position to say to Parliament “ You are quite safe to pass this, 
like a sack of coals” ; and when would Parliament feel quite safe to adopt that course. For example, suppose 
Mr. Hodges and Mr. Fliggins, say, could be persuaded and paid for devoting their time to codifying, even in 
detail, do you think that the Bar as a whole, and Temple-court as a whole, would be content to accept their 
imprimatur, or would there be a body of critics even upon those gentlemen who would insist that they 
should be allowed to criticise after such gentlemen had performed and finished their work, and thus throw 
the work on another Committee, and so on ad infinitum. Do you think it possible that we have men whose 
decision would be accepted as final by Parliament, as well as by the Committee ?— I think politics come in, 
and you want a Government with a good majority to support them to carry through measures—that has 
largely to do with the success of getting measures through Parliament, whether they are good, bad, or 
indifferent. I  think there are members of our Bar here who devote themselves to the different branches— 
those names you mentioned and others, who have given a considerable portion of their time to examine the 
particular branches—that when the Bill has been prepared by those gentlemen, and the Attorney-General 
is in a position to go to Parliament and say, “ This Bill has been prepared upon the foundation of Dr.
Hearn’s invaluable w ork; it has been subject to the revision of men pre-eminent in that particular branch ; 
it may not be perfect, there may be omissions, but as such we pass it now as a tentative measure, and, if 
experience shows there are omissions, there will be measures taken to place those omissions on the statute 
book, it would be passed.

101. After the Committee was appointed, and my name was on the list, I  got the report of last year’s 
Committee, and the evidence they have taken, which I  read with great interest; there, I  think, the Com
mittee was unanimous in recommending the Code of 1885 to be passed through in the way you suggested, 
and one would have thought that the Government then might have, on the faith of the Committee, submitted 
the thing to Parliament, with a recommendation to carry it through, that is, supposing the state of public 
business permitted it, but here we come; and the Attorney-General during the recess, having heard some 
rumours that only one side was heard last year—that there was evidence to be given by men of standing of 
an adverse character to that given by the judges and- barristers who were examined last year- sent out a 
circular to some of them, including Dr. Madden, Mr. Higgins, and Mr. Hodges. Dr. Madden s report was 
pretty favourable, similar to what we had last year; but the opinions of, I  think, two  ̂were so absolutely 
adverse that it would be an impossibility for this Committee, in the face of those opinions, to bear out the 
recommendations of last year’s Committee. I  would like to be satisfied that we have means of arriving at 
finality; and after taking the opinions of Messrs. Higgins and Hodges and other gentlemen who will be 
called, and being prepared to follow the course suggested by them, that the next Committee wi not e m 
the position we are in, that it shall not be a case of climbing up the hill and falling back again .-

102. By the Chairman.— Before answering that, I would make a remark. Mr. Service s question
is whether we have got men sufficiently eminent here to devote their attention s  the work and to command 
general respect-and attention. I  would remind you that in England when this tim g  was con‘ a ® ®
a Code, so difficult did they consider it to get those men even there, that they proposed that they s
put a quarter of a million of money to permanently pay off certain leading lawyers ,, t j
their business and take up the Code, that was the only way they thought it ^nU v
therefore if we propose to do it here, the question is-whether we should not contemplate also Pe™ane y 
buying off a number of leading men at the top of the tree-w hether we can do ,t-w h eth er we have the
money, and whether there are men who will be satisfied to do i< • _  „

103. By the Bon . J. Service— In addition to my remarks, can any one tell us how tins e
Exchanges Bill, was codified—by what process was it done in England . =

104. The Chavrman.—Mr. Chalmers, at home.



His Honor 
Mr, Justice 

Kerferd, 
continued, 

80th Aug. 1888.

105. By the Hon. J. Service.—Do you know how long it took, and another thing was it accepted by 
the Imperial Parliament ?—Yes, we took it from their statute book, I  think I  ought to mention that the 
Service Government introduced the Bills of Exchange A ct; it was Dr. Dobson, of the Legislative Council 
who pressed upon the attention of the Government of the day the desirability of having it done and after 
consideration the Government agreed to pass it, and a most valuable measure it is. I  would say that the 
weight of those objections, and they are very weighty, rather comes in aid of the view which I  was 
venturing to suggest, that, whilst you would not get those men who are in leading practice to undertake the 
drudgery of drafting, they might undertake to revise the Bill which should be prepared for them and which 
dealt with a particular branch of the law. The ex-Ohief Justice, Sir William Stawell, was exceedingly 
anxious to have the criminal law codified; he sent for me one day, and in consequence of what he said I  
went and saw the late Mr. Justice Fellows, and he undertook to prepare the codification of the whole of 
the criminal law. When you remember how much of the law is administered in this country bv magis
trates and subordinate officials, the value of such a measure as that, if no other good were accomplished it 
would place before our magistrates the whole of the criminal law in one measure—statute law, and all 
resting in common law in regard to the procedure, and everything else. I t  would be exceedingly valuable. 
I  have no hesitation in saying that if such a measure were prepared and was submitted to Mr. Smyth, 
and Sir Bryan (PLoghleu, and one or two other names of experience extending over a quarter of a century, 
at the top of their profession it would be sufficient justification for any Government to ask Parliament to 
place it upon our statute.

106. By the Hon. J. Balfour.—You think with the basis of the Code, and with the drafting that 
could be done by Government, you could get sufficiently eminent barristers to revise if it were done piece
meal or as it is ?—Yes.

107. You think you would get through in one or two sessions?—You would get through measures 
dealing with land, criminal law, customs, and mercantile transactions, which would be exceedingly valuable 
to this community.

108. And all part of the general Code ?—Yes; the great thing is to put the several measures which 
would form the Code upon the statute book. But it would be positive ruination to the litigants to pass 
the Code as proposed; it would be exploring a new country; every line would be subject to contention, 
and it would involve ruination in regard to the question of costs.

109. By the Chairman.— Yon say that, remembering the undoubted uncertainty of the law now in 
many respects?—I  would hardly say the law is uncertain as the application of it is uncertain, in the appli
cation to the state of facts. Judges differ as to what is the law ; but the law is supposed to be certain, if 
we can only apply it to the facts.

110. The numerous appeals at home show it is uncertain?—It is the popular way of putting it, 
the uncertainty is in the application of it.

1 1 1 . The result is the same?—Yes, it is. I  look upon the codification of the criminal law as 
really being a matter of great moment, if it could be done.

112. By the Hon. J. Service.—Mr. Justice Fellows undertook to do it, but I  suppose he died before 
it was done ?— He did.

113. Was that while he was on the Bench?—Yes ; he drafted that measure which divides the 
colony into bailiwicks. He made himself master of the whole of our criminal procedure. There is a great 
deal now with regard to presentments and with regard to offences which might be simplified, and reduced 
to a very small compass.

114. B y the Hon. H. Cuthbert.—In the codification of different subjects, such as the criminal, 
mines, and so on, the labour would be not only taking the law from the statutes, but also the common law? 
—Yes.

115. Seeing the difficulty of getting experienced draftsmen here, supposing the work was done 
originally by the very first leading barristers here, would it not be well to submit it also to some leading 
men in England?—With regard to mining law, this colony owes a great debt of gratitude to Sir Robert 
Molesworth, who had to start here with the old Goldfields A c t; then the Mining Statute was passed, and 
his decisions outside of that statute now have given to this country a body of law which has practically 
reduced to a minimum all litigation in regard to mining. If  our statute law, and his decisions, and the 
decisions of the Full Court upon the Mining Statute were put in that would be a code of mining law which 
we could not have taken from any other country. The circumstances of this country were entirely new, 
and had to be dealt with by exceptional legislation, and it would give a code of mining law that would be 
most valuable. In regard to getting names outside the colony, we have to take into consideration that a 
man may be a very clever man, but if people do not think so, or do not know anything about him they will 
not accept what he has to say. We might get names of undoubted eminence in their profession in London, 
but, as far as our Legislature is concerned, they would carry no weight at all. I  think there are men here 
at the Bar who are quite able, and Avhose names would be quite sufficient, to satisfy Parliament in placing 
the Act upon the statute book, with a view of having it amended, if there were any omissions, from time 
to time as they presented themselves.

116. By the Chairman..—In fact, your conclusion is to take the Code in neither shape, but to start 
separate codification in separate branches?—Using the materials here, which will be invaluable, and the 
proceedings you have begun in the bills of exchange and going right through, in the course of a few years 
you would have upon your statute book authoritative material upon which you could codify, because you 
would not change the law then. I t  is already upon the statute book. By those means the outside public 
would become used to the codification system. I  think from the litigants’ point of. view it would involve 
less expense to them.

His Honor withdrew.

Adjourned to Tuesday nepct, at Three o’clock.
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TUESDAY, 4th SEPTEM BER, 1888. 

Members 'present:

M r. W r i x o n , in  th e  Chair $
Council.

The Hon. D. Melville,
The Hon. Lt.-Col. Sargood, 
The Hon. J . Balfour,
The Hon. J . Service,
The Hon. F. Brown.

Assembly. 
Mr. Officer,
Dr. Quick,
Mr. Gavan Duffy, 
Mr. Patterson.

His Honor Mr. Chief Justice Higinbotham, examined.
117. By the Chairman.—We have asked you to-day principally with a view of your giving us the His Honor 

benefit of your assistance upon the proposed second clause. The Committee have had the advantage of MHiginbfot£mC6 
reading the evidence you gave last year before a similar constituted Committee upon the Code generally; 4th Sept. 1888. 
but considerable increases have been made in the Code, and the object is to obviate the danger of passing it
into law absolutely by the provisions contained in the second clause. Considerable doubts exist whether 
that is a wise provision^ We thought you would favour us with your opinion on the subject?—I have con
sidered this e ' a m  e, and it appears to me to provide an effectual means of avoiding what I  understand to be 
the principal difficulty entertained by the Committee in the way of adopting the Code. That difficulty I 
understand to be that the Committee were apprehensive that there might be very considerable and numerous 
errors discovered in any Code that might be adopted by Parliament, arising out of the great magnitude of the 
work of a Code, and the errors that "would necessarily creep into such a work from necessary causes, and from 
the necessary differences of opinion amongst most competent draftsmen as to the provisions of many portions 
of our laws. I  think this second section is a very felicitous method of avoiding that difficulty and completely 
meets it. I t  provides that the Code shall be considered to be a declaration of the existing law, and that it 
shall not be deemed to repeal any part of the statute law or common law, but that it shall be deemed to be 
primcl facie a correct statement of both Statute and Common Law, and that it may be accepted and ought 
to be accepted as a declaration of what the law is by all courts of justice until, and unless it be shown to 
the satisfaction of the court, that it states incorrectly the law, either statute or common. If that should 
be shown to the court, then the Code will have no authority, and it will be the duty of the court to ascertain 
what the true law is, and to give its decision upon the law actually in force. I  think the effect of passing 
the Code with this second clause in it will be to convert it into a text-book of law, that it will be used by 
members of the profession and by courts of justice as primd facie  a correct statement of the law, and that 
it will have the advantage over text-books in this—that it will present a summary and concise general state
ment of the law upon any subject arising in courts of justice, or upon the great majority of questions arising 
in courts of justice, and that it will also have the prima fa d e  authority. Ordinary text-books only deal 
with particular classes of legal subjects, and they only serve to refer a practitioner or a judge to the sources 
where the law can be ascertained in the decisions of courts. This text-book will contain a summary of all 
the law and it will have prima facie  authority; and until it be shown that the law as stated in the Code is 
bad law, badly or erroneously stated, it will be deemed by the courts to be the law. The effect, I  think, 
will be that this Code will become the general text-book and would be gradually corrected and gradually 
set free from all the numerous errors that undoubtedly will be discovered in it. I  venture to say that with 
all respect to the distinguished author of the Code, because I  think it is a statement that may be confidently 
made of any Code that may be prepared by either one man or any number of men—however com petent- 
numerous errors must be discovered. I  observe in the papers which have been forwarded to me that 
learned counsel who have been consulted upon some parts of the Code have discovered some, and by no 
means small, errors in the Code. I think that was to be expected, and that the use of the Code will dis
cover numerous other errors in many other parts of it. But I  believe I  am right in saying that this edition 
of the Code has been corrected in accord with the opinions given by some of those learned gentlemen.

118. I t  has—That would indicate the method in which the Code would continue to undergo con
stant revision in any case where the Code was discovered to be erroneous; at the time of revision those errors 
would be corrected, and the next Code that was published or edited would be free from the errors so dis
covered. I have looked at this second section in connection with the first section which appears to me to 
be a very important and necessary addition to it. I  do not know whether this first section which provides 
that the Code shall only continue in force until the 31st October, 1893, and no longer, is intended to make 
this Code a mere tentative system, or is intended to carry out what I  would venture to hope may be the 
opinion of the Committee, namely, that Parliament should enter upon the policy of constant periodical revi
sion of our laws. Some of the codes that have been adopted, the French Code in particular, have suffered 
from the want of constant periodical revisions, and their use as codes has consequently become much less
a great part of their utility has been lost from that cause. If  Parliament should adopt a policy, and announce 
a policy which would call upon the Government to provide for periodical re-enactments with corrections of 
the Code, I think that would serve as a means of constantly and effectually approximating the Code to a 
true statement of the statute and common law, and just in proportion as the Code attains that object, and 
more nearly expresses the statute and common law in that proportion will it attain the object which it 
will be the purpose of Parliament to attain, namely, a statement in compact, and above all, in classified form, 
of the law of the land. I  should hope, if I  may venture to say, that this first clause would be intended to 
he an indication of the intention of Parliament that there should be periodical revisions of the Code similar 
to periodical revision, (quinquennial) which the judges have on two occasions reported m then opinion it 
was advisable to make in the statute law of the colony. If the Code be a op e , a 1 eg a iouteci 
judges will become unnecessary, because the statute law will be embodied in the Code If it is not adopted 
the decisions will be decisions upon the Code, and they will accumulate m notes, the, obs a y o
law will become increased from time to time instead of being diminished I  would also P°
out that I think there is a considerable part of this Code which will not thl
to Which other parts of it will be open. All statements of common law, while they must be the subject of
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4thSep”T im  °Pen t0 the same extent t0 difficulty of interpretation, and that part of the Code, especially the narts 

relating to absolute private duties, and absolute public duties, consisting as it does for the most 
part of the statement of the statute law might be made more easily the subject of revision 
and correction. I would instance in particular one portion of this Code which I see was prepared 
before an Act which has since been passed; there are provisions here relating to jurors, and reference is 
made to an Act which is 110 longer law. On page 100 there is reference to two sections relatino- to jurors 
Act No. 560 is no longer the law. That has been repealed by a later Act of Parliament, No. 940 It 
may be that those provisions are the same in the present Act as in the Act referred to in the margin or it 
may be that they are not, but all this part of the Code that relates to statute law might, I  sh on ld ’suppose 
with little labour and expense, be subject to revision such as I observe it has been desired by the Govern
ment to obtain from home. That might easily, I  should think, be obtained here. The statute law does 
not admit of the same doubt and require the same investigation as common law. The principles of common 
law necessarily require it. Perhaps those parts of the Code might undergo further review. I think they 
would readily admit of it, I  have already had the honour to submit my views generally on the subject of 
codification in Committee last year. I do not know that I have anything to add to thein. The advantages 
of the Code are undoubted, I  think, and undisputed; but there are, no doubt, very considerable difficulties 
in enacting a code. The principal difficulty has been removed, I  believe, by this second section, but there 
are other difficulties remaining which will certainly and naturally make the Code in itself a source of 

•difficulty and objection to those who have to administer it. I t  introduces the law in an entirely new 
arrangement, an arrangement which is open to objections more or less valid, and which must incur dis
approval from many persons. I  venture to think this Code is both defective and not the most expedient 
that could be adopted; at the same time others will entertain different opinions. I t  seems a necessity for 
Parliament to disregard all objections of that general character if it would have a Code at all. If  there is 
to be a Code—and there ought to be a Code—it can only be adopted upon the suggestion of one mind in 
which Parliament has confidence, and I  suppose there never can be an occasion hoped for in which we can 
look for the amount of labour devoted by a highly competent mind to the preparation of a code such as we 
have in this document. I  do not, myself, believe that the Code prepared by a large number of authors 
would be less free from difficulties and objections than this Code is likely to be found. I  have not 
examined this Code. I  am not able to speak as to any part of it., but I  know that the author of it was a 
highly competent and learned man, and Parliament will, in the last resort be compelled to trust to 
an individual mind or the individual minds of those who have prepared the Code; and after the most careful 
preparation of the Code, and after the most extended and careful revision of the Code, whether prepared 
by one man or many men, Parliament must expect that innumerable errors will be discovered in it when it 
comes to the test of close examination in a court of justice. I f  Parliament is prepared to face that difficulty, 
of course all courts of justice ought not to shrink from the additional labour and additional difficulties which 
undoubtedly they will feel when called upon to administer from a document like this, the law of the land. 
Those difficulties, or rather the chief difficulty will, I believe, be entirely obviated by the provisions of this 
second section.

119. Would you like to add anything to what you have already said ?—I  would like to add that I 
think it would be extremely expedient if the Joint Committee should approve of this Code, and recommend 
it to Parliament, that they should put into some distinct form the expression of their opinion that the policy 
as announced in section 1 should form part of the policy of Parliament, and that there should be expres
sions of opinion that there should be, at quinquennial periods, a revision submitted to Parliament of the Code 
which Parliament is now asked to adopt.

120. I  might say that those who are proposing this Bill contemplate even a yearly revision. We 
imagined that errors would be discovered year by year that we would have to immediately correct, and 
those corrections would no doubt be embodied in the fresh edition of the Code at the end of each quin
quennial period ?—That would, 110 doubt, be necessary but for this second section, but it will not be abso
lutely necessary to correct the errors discovered in the Code as they arise if this second section be adopted. 
I  think it has been found by the profession that numerous editions of the statute law have been rather 
perplexing. There have been several editions published in late years, and they are not found to increase 
facility of reference. I venture to think it would be more advisable to have stated periods at which the 
whole of the statute law, if the Code should not be passed, or the whole of the Code if the Code be passed, 
should be subjected to a general revision. I t  would be easily made of periods of live years, because all the 
decisions of the Courts correcting errors could at one and the same time with very little difficulty be em
bodied in the new quinquennial edition. I  suppose a code passed from year to year would be like the 
Mutiny Bill passed by the House of Commons, a mere form, but a form that would involve considerable 
expense, and the advantages I  think would hardly compensate for the expense and trouble of publishing 
a yearly edition of the law, and would involve considerable expense to the public in using the new edition. 
Professional men will enter on the margins of their Code all the decisions of courts affecting particular parts, 
and they will not require it, but it will have to be considered whether it would be worth while publishing a 
new edition every year if copies will have to be transmitted to all the public offices, and all the courts 
throughout the country.

121. Would not the difficulty then present itself, if certain clauses were declared during the year by 
the courts not to be law, whether they should be left in the Code; according to the section here they would 
have to be taken to be the law, and yet the courts would declare them not to be the law?—There is that 
difficulty at present extending over many years, courts deliver decisions which give a legal interpretation to 
sections of Acts of Parliament, and the public magistrates and practitioners have to acquaint themselves 
with those decisions, and frequently difficulties arise through the public not knowing the decisions. It is a 
question partly of policy and partly of expense, whether it is advisable to have yearly revisions of the 
whole of the law.

122. Coming back to clause 2, some gentlemen who have been examined before this Committee, very 
competent authorities, have expressed a very strong opinion that the effect of clause 2 would be to greatly 
increase the uncertainty of the law, and add to the expense of litigation. They put it in this way—they say 
that, first, the courts would have to make out what the meaning of a clause in the Code was, and then they
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would have to consider whether the meaning so expressed was or was not law, and in that way there would His Honor 
be additional trouble given by this Code—it would not absolutely declare the law, it would submit that M̂ iS o S m ' 
initial problem to the couits, and in that way it would increase the uncertainty, and add to the nernlexitv continued,
of the law. Also they were of opinion that, with the operation of this clause, the Code would tend to mislead 4lh Se*  1888‘
people, because practitioners and others would read in the Code a certain proposition of the law, and would 
advise their clients to go to aw on that section, and afterwards the courts would say it was not the law, 
and in that way injury would arise. I  think the Committee will be glad to hear your opinion on these 
objections—that it would add another problem to the law as to what the Code did or did not mean, and then 
that the court would have to determine whether that meaning was correct law, and in that way you would 
be merely introducing a new term into a complex legal equation as it were?—I have seen that objection, and 
it does not appear to me to be a strong one. Every person who has to consider the subject of law, either as 
the person who intends to resort to legal proceedings or to advise on the taking of legal proceedings, has to 
consult some legal authoiity ; at piesent he consults text-books unless the law on the subject which he has 
to consider is familiar to him, and he takes his impression of existing law from the statements in the text
books, and he then refers to the authorities mentioned in the text-books in order to ascertain whether the 
doctrine stated in the text-books is or is not law. I  think this Code will form, as I  have said, a general 
text-book in which legal propositions are to be found stated upon all subjects of statute and common law as 
clearly as they will be found to be stated in one of the numerous text-books in any branch of the law, and in 
that way it will form the basis of legal judgment instead of the existing text-books. I  think that it will 
have the effect and ought to have the effect, because it is a prima facie  declaration of the law—of inducing 
persons, in many cases, to act upon the statements in this Code, just as they often do now upon the state
ments in text-books, and that will be subject to the risk of its being discovered that the declaration of law 
given here is not a correct declaration of the law, but I  do not think it will introduce a new objection for 
consideration beyond those that exist at present. A man wants to ascertain the law on a subject affecting 
him, and he goes, or rather his legal adviser goes, to a text-book, and, in order to see if the text-book is 
correct, the legal adviser has to consult the authorities. Here he will go to this text-book, which will be 
more probably correct than any other text-book he can go to, and it will contain a full statement of the law 
on the point to which he refers, which, in many cases would require the examination of more text-books 
than one. There will, no doubt, be the danger that persons will rely upon this, as it is intended they shall 
rely upon it, as a statement of the law, and afterwards find it is not so, but that will only arise in cases of 
such magnitude and difficulty as will probably come before legal advisers, and the legal advisers would at 
once be able to refer to authorities, and ascertain for themselves whether this was or was not a correct state
ment of the law. I  think it should be assumed, and Parliament must assume, that, as a whole, the competent 
author of the Code has.correctly stated the law. I  am inclined to think that it would not cause increased 
trouble or expense, and that it would not lead to a greater number of appeals.

123. I t has also been stated here by a competent gentleman that to a great extent the Code if 
enacted with clause 2 would be disregarded by the profession, they would pay no attention to it, it would 
not be absolute law ; do you think that would follow ?—I do not. I  think the profession, as I  have said, 
will take this as a text-book, they know the question that has to be dealt with in court will be dealt with 
on this Code, and that the magistrates and judges will treat this Code as law until it is shown not to be 
law. I  think a suitor would be an unwise man, and his adviser an unwise adviser, if he passed by what 
Parliament had declared to be law until shown not to be law. I  am inclined to think that this will be the 
text-book upon which all legal opinions will be founded.

124. So that on the whole your opinion would be that it would be advisable to pass the Bill with 
clause 2 ?—Yes, assuming that Parliament is of opiuion that it is advisable that the law should be codified.
I desire also again to say that I  regret that this Code is in the form in whicnit is. I  do not believe this is 
the best, or the simplest, or the most scientific form, in which the law could be codified or classified.
I think it is greatly to be lamented that Dr. Hearn did not adopt the system of classification of the law 
which is familiar to lawyers, and which is based on the old divisions of Roman law, to which I  believe none 
superior have since been discovered; but assuming that, and assuming that Parliament considers it advisable 
to adopt even an imperfect Code, founded upon an imperfect system of classification, then I  think it would 
be advisable that this Code should be passed with the second section.

125. By the Hon. Lieut.-Col. Sargood.—Are you of opinion with such a code as that, even with the 
innumerable errors, it would be better to pass that into law than have no code at all ?—I  am.

126. By the Hon. J. Service.—Even though high authorities should say it would be dangerous to 
pass into law certain sections or portions of this Code?—I  think the most formidable danger is averted by 
the second section. No doubt that danger was a most formidable one, but before this section was introduced 
I ventured to express the opinion last year that even with that great danger ahead it would be advisable for 
Parliament—provided Parliament were always at hand to introduce and pass amending Acts—to adopt the 
Code, but that source of danger is entirely taken away by what I  consider a most felicitous device, a most 
novel device.

127. By the Hon. Lieut.-Col. Sargood.—Then this will really be a text-book to be revised every five 
years?—Yes.

128. Al the end of five years do you anticipate it will still be a text-book, or when is the time to 
come when all law is to be repealed, and this will be the law ?—That is a difficult question to answer. I  do 
not think there is any difficulty about leaving it a text-book, because it will always approximate to the law.
It is declared to be the law until it is shown not to be the law, and it will be undergoing constant revision 
by which it will be constantly brought more nearly into accordance with the law.

129. By Mr. D uffy.—The principal use of a text-book is in referring to authorities. There are very 
few authorities quoted here; will that not be a drawback to it as a text-book ? Except that the result of 
the authorities is authoritatively stated, this Code declares the kvw until it is shown not to be the law-

130. Will it not be necessary for the legal advisers to satisfy themselves, by a study of the 
authorities, whether it was or was not the law ?—It would always be open to them to do th a t; they wou d 
always act on the risk of the law being different from what it is stated here to be.

131. Would not that be, in practice, a very serious risk to clients?—In certain cases, where the
principles of law are stated, it would.

132. You have stated that the form of codification is not the best ?— Yes.
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133. I  understand that it is Austin’s form that is followed ?—No, it is not Austin’s ; Dr. Hearn 
followed neither Austin or Bentham ; he has devised a system of his own.

134. Some of the witnesses examined as experts gave it as their opinion that the best way of 
codifying would be to codify piecemeal, to take one branch of a subject and codify it, and when it was 
passed into law and experience obtained of it, then proceed to codify another branch, and so on ; and when 
we have a number of branches codified, a master mind could unite them into one code?—I think that mi»ht 
result, if Parliament adopted the policy of codifying by degrees, in the end in the codification of all the 
parts of the law, when they could be cast into a system and put into a general frame, but I would say that 
Parliament has never yet adopted the policy of regular codification of the law. It has not even adopted 
the policy of any regular consolidation of the law, which is certainly a step in the direction of codification 
and a very useful step. Some parts of our consolidated law are virtually existing codes. I  ask the atten
tion of the Committee to one Act, a consolidated Act, which has been of the very highest value, namely 
the criminal law. ,

135. And the Bills of Exchange?—Yes. I  do not know if any member of the Committee 
remembers the state of the criminal law before it was consolidated. I t  was in a state of utter confusion 
We had Acts of Parliament which adopted by their titles English Criminal Acts, and in order to find out 
what the English Criminal Acts said we had to resort to the English Acts of Parliament, which were 
inconsistent with one another, and until the criminal law was consolidated in the Criminal Law and 
Practice Statute the members of the legal profession did not understand the criminal law. The Bills of 
Exchange is an instance—I am afraid it is a solitary instance—of codification of a branch of the law. That 
is very useful, and if Parliament were to adopt the policy, and act on the policy, of codifying individual 
parts of the law, it would result in the law being gradually codified, and it could be cast in a better frame 
than it is to be found in this Code ; but Parliament has never yet adopted such a policy, althouo-h there 
have been codifications proposed of many parts of our law. There is no part of the law which could be 
codified with more advantage than the law of evidence, but although there are excellent exemplars upon 
which the law of evidence could be codified, Parliament has never attempted to do it.

136. That would be a useful suggestion from this Committee ?—No one could doubt it would be 
desirable to codify all the branches of the law. The question is how it should be done.

137. There is no example of such a section as this second section in any other code?—I never heard 
of the device until I heard of it from your Chairman.

138. Is your Honour aware of the bringing into operation of codes in any other countries?—Only 
generally. I  know something of the preparation of the French Code, the Italian Code, the code of 
Justinian—I know something of them generally. All the codes have been adopted wholesale, and in 
the most summary way ; I  think the French Code was prepared and adopted in a very short compass 
of time.

139. By the Hon. Lieut-Col. Sargood.—That would not apply to-the Indian Code—that was piece
meal ?— Yes, I  believe that was piecemeal.

140. By Mr. D uffy.—We have had some evidence as to what was proposed to be done by the 
Imperial Parliament when they proposed to codify the law; can you give us any information on that point ? 
—I am not acquainted with that; I  know that for the last forty years this subject of codification, as well as 
consolidation, has been familiar to the minds of the profession at home. I  remember as far back as the year 
1850 it was a subject of earnest consideration by the English Law Society. I  was present at a lecture 
given before many men of eminence in the legal profession, at which the principle was stated in a very 
able lecture by Mr. Eeilley, who has since been engaged in the revision of the English statute law, that 
consolidation must precede codification ; it was upon that principle that Parliament was asked, in 1864, 
to consolidate our statute law as a necessary preliminary to the codification of the law that it was hoped 
would follow.

141. By Mr. Patterson.—You have described this Code as a text-book; is there any instance where 
a text-book has been made law. A text-book, as I  understand, is a collection of decisions; is there any 
instance of a text-book, merely as a text-book, being enacted as the law ?—I am not aware of any.

142. A text-book is merely a guide to the law ?—Yes.
143. You could not make law of a text-book ?—No; but in this case it is declared to be law until it 

is shown not to be law. A text-book consists of what is known as the marginal notes of decided cases, 
that is a short statement of decisions given on any particular subject; but these short marginal notes are 
often inaccurate, and the statement of them requires an examination of the authorities to which they refer. 
Assuming that they are correct statements they have authority, but the examination of the cases of which 
they profess to be a summary may show, and often does show, that they are inaccurate or require to be 
compared with, and altered by, subsequent decisions; they have no authority excepting as a guide to the 
sources and fountains of authority. This differs in that respect from any text-book. I  am not aware of any 
case in which a text-book has ever been made a declaration of the law.

144. By the lion. J. Balfour.—It was stated by one of the gentlemen who gave us information on 
the subject that this clause 2 itself was not correct, that the terms “ If on the hearing or trial of any action, 
suit,” and so on did not comprise everything, being technical terms, they did not comprise applications in 
chambers and so forth, or cases that did not go to hearing under the new procedure ?—Those words, “ Any 
person having, by law or by consent of parties, authority to hear and determine any question of law” are 
copied from an Act in which arbitrations are contemplated—the LaAV of Evidence Act.

145. They think the first words, “ hearing or trial,” is too limited ?—Yres, I can understand that.
146. I t  was impressed upon the Committee that if there was a mistake in the drafting of that clause, 

how much more danger would there be of errors in the whole of the Code ?— I think the Committee may 
assume that in every page of this Code there will be mistakes. I desire to express my opinion that, on 
inquiry, every page of this Code may probably disclose mistakes.

147. B y the Hon. Lieut.-Col. Sargood.—That might occur in every Code, no matter how carefully 
framed ?—It would. I  think there is no doubt, no matter how carefully framed.

148. By the Hon. J. Balfour.—Another objection that was raised was this, that the lower courts 
would be apt to take this Code as correct—magistrates and others?—Certainly, when they are bound to do it.

149. Consequently, assuming there are these mistakes that you admit there are throughout, decisions 
will be given contrary to the law?—I think that will undoubtedly be the case.
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lo3. Another point that was mentioned was that this Code would probably be used not as you have 
suggested as a text-book, but be used bv the laymen lmt iQrvoi 3 , ,  ’ as J ou liavc

Parliament, and^this was on\y7cmlification of the law .'m i^ if^ ll^  w a s h e  case^f th^Ccxle was^ncd used^ 
the errors would not be d.scovered It would be used by laymen to get a notion of what the law was bui 
not by lawyeis m the courts.—I  think on subjects of difficulty that course might probably be followed, but 
m ordinary cases, and in cases where there was not access to numerous authorities, the legal practitioner is 
compelled to resort to text-boolcs or hand-books for his guidance preliminarily, and I  think that the fact 
this text-book would have the authority of a declaration primd facie  of the law would induce him to resort 
to this rather than any other text-book.

, ... Then o f. ^ r s e  the objection would disappear, and errors would then be discovered by the use 
of it?—I  he errors might be discovered, and probably would.

156. Then as to the codifying, as you have heard to-day, it was pressed by more than one witness 
upon the committee that the only correct way of codifying would be to do it piecemeal—that there was no 
one mind probably to be discovered who could properly codify the English law, but by taking out parts, 
such as the law of partnership, bills of lading, and so forth, and codifying them, we could eventually get a 
code of the law. You have expressed the opinion that is one way of codifying; would you think it is a 
better way than taking a Bill like this of Dr. Hearn’s—would you advise that as the course to be pursued 
in pieference. I  think no one mind could be equally capable of codifying all parts of the law. You might 
find many minds better qualified than Dr. Hearn’s for codifying any particular part of the law. A  lawyer 
acquainted with the law of partnership would probably codify the law of partnership far better than Dr.
Hearn has done it, and lawyers acquainted with other parts of the law would probably codify them better 
than Di. Hearn has done, but Parliament must ultimately trust to a single mind whether -it takes up the 
Code as a whole, or allots the preparation of the Code to a number of separate codifiers, it must accept it on 
trust from the particular mind that is engaged on the whole or any p a rt; and it must do so on the 
assumption that whether it be codified as a whole, or in parts, errors will be found and questions will be 
raised and difficulties suggested. I  think that must be assumed ; but assuming that, I  think if Parliament 
should resolutely^ adopt the permanent policy of codifying the law by degrees, that it might attain a better 
codification, possibly by a separate codification of its parts by the most competent authorities on those 
parts.

157. And if Parliament adopted that—do you think they would find great assistance from this pub
lication of Dr. Hearn s ? I  am not sufficiently acquainted with the Code to express an opinion upon th a t;
I should suppose that text-books would supply a person with a general view of any branch of the law that 
would enable any lawyer to dispense with this in codifying if he were acquainted with the particular 
subject.

158. You have stated that it was enunciated at home that codification should follow consolidation, 
supposing you were to recommend to this Committeee a course, would it be that Parliament should commence 
systematically to consolidate and steadily to codify?—I  think our statute law is consolidated, it only requires 
a very slight amount of work to complete the consolidation.

159. To include the more recent Acts?—Yes. I  think that might be easily done, and the judges 
have recommended, that' that should be done, but that would be only necessary if Parliament does not adopt 
the Code; if Parliament does not adopt the Code, I  think it highly expedient that the statute law should 
be further consolidated. Further, the judges have recommended that it should not only be consolidated, 
but consolidated at quinquennial periods, and new editions should be published of each quinquennial 
consolidation.

160. Then I  understand you think a better code might probable be the result of this policy of codi- 
fying piecemeal than by accepting a code such as this, although it would take a longer time ?—It would 
depend upon the persons selected to codify—their peculiar knowledge of particular branches.

161. Do you think those persons are to be obtained in the colony who would be able to devote their 
time to it?—I  suppose that is doubtful; of course I  mean men who would be able to devote their time.

162. Then if it be the great difficulty to get men with ability and at the same time who could give 
their time to such a piecemeal codification, do you think we should fall back upon this as being better than 
waiting for that ?—If Parliament shrinks from adopting the policy of at once entering upon this piecemeal 
codification, or if it should find a difficulty in obtaining competent persons to codify piecemeal, in either case 
I should be glad to see this Code passed.

163. By the lion, J. Service.—The passing of the Code will not be of much practical service for 
some years to come, but we would be gradually working ourselves out of a greater confusion than we are in 
now by the conflict between the existing law and the codification ; we might be working through that to 
something worth fighting for?—That is my impression.

164. Perhaps it might be the first quinquennial period, by that time we might arrive at a code 
which might be regarded as fairly setting forth the body of the law ?—I  think so. I  think the glaring 
errors will be discovered in five years.

165. In the meantime this is the very rawest material of what we may hope to have hereafter; we 
would not present this to Parliament or recommend Parliament to adopt it with the view that it was to give 
us anything near perfection; in fact we would be finding Members of Parliament and the press, and every
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4th septfsss. , 1?6’ Probabl7 the lawyers would go into court and say—“ Well, your Honour, we have got a code
here setting forth the law on such a subject, but I believe it to be entirely wrong, and with your permission 
I  shall refer to the law as it stands outside the Code altogether.”  Would not that be the course adopted ? 
—I  do not think it would, because it would be the duty of the courts to take this as the law until it was 
shown not to be the law. I  think practitioners will not be at liberty to put this aside and say—“ This is of no 
authority, the court must look to the authorities that we are going to cite in order to find out the law.” I 
think magistrates and judges will be bound, if this is declared to be the law, to look at it, and if they find 
the law upon the point in question clearly stated here, they will be called upon to take that to be the law 
until it is shown not to be.

167. Then a great deal of suffering would probably require to be submitted to in the inferior courts _
that is among the poorer classes of people who are the least able to bear it ?—Yes, I  think that would be 
the consequence, but that state of things exists at present, to some extent, the inferior courts not beino- able 
to refer to legal authorities, and being often called upon very quickly to determine most difficult and abstruse 
questions are in danger of erroneously deciding now; they will not be in greater risk or much greater'risk 
then of deciding erroneously than they are at present.

168. I  think you in your evidence a little while ago, and in the evidence of some other gentlemen it 
was stated that this book was no doubt full of errors ?—Yes, I  have no doubt of it. ’

. 169. Errors will be found in every page ?—Yes. I  speak, of course, merely from probability.
170. Assuming that is likely to be correct, and it is borne out by the opinions of other gentlemen 

who have given evidence, we would plunge the whole of the inferior tribunals into chaos really for the next 
two or three years if we compelled them all to adopt as law this Code, which the best lawyers in the colony 
state to be full of errors, and that, in fact, there would be unjust judgments in all our inferior courts until 
that period arrived when the errors in this Code should be corrected by appeal to the law outside the Code ? 
—That risk exists at present.

171. How is that ?—The inferior courts have to ascertain and determine the law relating to the 
question before; them they have to determine from their general knowledge or from the works of authority, 
text-books or the statutes that they have before them, and they are liable to erroneously interpret the 
statutes or erroneously draw conclusions from the statements of common law in the text-books.

172. That brings us back to what Mr. Balfour was saying, you say the court would compel the pro
fession, when appearing in any particular case, to recognise this Code as law until they showed it was outside 
the law ?—Yes.

- 173. I  do not see how that could be done. In the way I  have suggested the lawyer would begin 
and say—“ This is contrary to the law as it stands/’ that is all he would require to say, because by that 
remark he would recognise the authority of this as the law, but he would immediately fall back upon this 
second clause and without many remarks at all, he would simply, knowing there was an appeal from this 
written book to the principles of common law as defined in the text-books, at once fall back upon the ulti
mate appeal in place of arguing the case out at first upon the Code ?—I  should suppose the magistrate would 
ask the practitioner his reason for denying any provision of this Code to be law, and .if he could give a 
satisfactory reason the magistrate would be quite ready to listen to it, and overrule the provisions of this 
Code if it were shown to his satisfaction not to be law, that is the way it would work.

174. The law would be set aside by appealing?—I  mean the inferior court, the court where the 
proceedings first take place, if the advocate were to say to the magistrate, “ This provision of the Code 
which applies apparently to the subject you have to consider is not law ”—the magistrate would say “ Why 
is it not law, if you can show me it is not law it is my duty to disregard it, if it be the law I must act upon 
it; it is for you now to show me that your case is not governed by this provision of the Code.”

175. Without pursuing that further, with reference to the troubles that would afflict the poorer 
classes of suitors, do you not think that those disadvantages in the inferior courts to the poorer classes of 
suitors would be obviated very largely if we adopted the piecemeal system, that is in place of plunging us 
all into chaos over the whole body of law, if the particular branches of law were codified one after the other, 
that at all events would limit possible errors in inferior courts very largely to the one branch which was 
codified and adopted with a clause like this; it would limit the thing while the whole process was going on 
over a considerable period of years—do you think the advantages to the great mass of poorer suitors would 
not be greater if the piecemeal system was adopted than if Parliament were to enact this as a whole?— 
I  think that would depend upon whether Parliament adopts the policy and acts upon the policy of proceed
ing at once.

176. They would not do it at once unless they acted upon the policy. I  think my question nearly 
supposes they would adopt that policy, then would it be better, in your opinion, for the sake of suitors, and 
saving that general confusion that would arise to have it done piecemeal so that the public would only be 
troubled with one branch of the law in that chaotic state at one time ?—In the first place I  do not think 
that general confusion and chaos would arise from the adoption of this Code; whatever additional difficulty 
would arise might or might not be better averted by piecemeal codification according as the persons to whom 
the pieces of codification were allotted were competent to deal with their work—you have to consider that 
in considering piecemeal codification.

177. Assuming that the people were equal—the same men perhaps—suppose, for instance, you were 
to engage, a man to codify the insolvency law, and another to codify the real property law, whichever 
policy was adopted by Parliament we could assume that the same parties would be brought to the work, 
and I  do not see that that element need enter into the consideration. I t strikes me it would be assumed 
that the parties, whoever they were that you employed to codify, whether one this year, and another next 
year, or all this year were all equal in ability?—I  do not think there would be an advantage in codifying 
piecemeal specially, rather than codifying as a whole. I  understand that some parts of this Code have had 
the advantage of being examined by most competent authorities. I understand His Honour Mr. Justice 
Webb has examined it.

178. B y the Hon. Lieut-Col. Sargood.—We examined on the last occasion gentlemen who had 
examined separate parts ?—-Mr. Justice Webb' has examined a part of it.
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-̂ie ^-®n% Service. On the whole, after having heard all the discussion, and ivad some His Honor .
0 . % eJ 1 en?6 &n 611 7 foimer witnesses, would your Honour be prepared to recommend the adoption of Mffiginbotham°e
this bode as it stands m preference to the piecemeal codification that we have been speaking about?—It is Q
a difficult question to answer; it involves uncertainty as to the piecemeal codification, but in view of the 
uncertainty ot 1 arliament adopting this piecemeal codification with promptitude and with resolution to 
carry it out to its end, I am prepared to say I  should prefer to see this Code pass into law.

180. By the Hon. J. Balfour.—Considering the difficulty of getting competent persons. to devote
their time to it r— 1 es.

181. By the Chairman .-^-Do we not somewhat exaggerate the supposed confusion that would result 
from the adoption of the Code, admitting its inaccuracies, because would not many of those clauses—though • 
when scrutinized by the keen eyes of experienced draftsmen show imperfections, yet—for a rough and ready 
use of the courts be a good and serviceable guide for every day litigation ?—I think they would, but I  can
not disguise from myself that this Code would present enormous difficulties to all magistrates and all judges; - 
it would compel them to go to school again.

182. By the Hon. J. Service.—In the face of that, you would recommend it?—Yes.
His Honor withdreiv.

Adjourned to Thursday nead, at half-past Two o’clock.

THURSDAY, 6 t h  SEPTEM BER, 1888.

Members present:

M r. W r ix o n , in the Chair ;
Council. Assembly.

Mr. Officer,Hon. J .  Service,
Hon. D. Melville,
Hon. Lieut.-Col. Sargood.

Mr. Patterson.

J . Warrington Rogers, Q.C., examined.
183. By the Chairman.—I  believe you were employed on, and you gave some attention to, this Code J- ŵ  Rogers, 

when it was being drafted ?— After the first draft was completed, in fact after the first draft had been 6th Sept." isss. 
printed, I  may say as a prelude to that I  had frequent conversations with Dr. Hearn in reference to the
subject of codification of the law and amendments of the law'. He and I were great friends, and we con
versed a great deal together on subjects of common interest. We often conversed on the matter, and when 
Dr. Hearn had reduced his thoughts into writing, and printed them, the first printed draft, if I  may so speak, 
of the Code were submitted to me in common with other gentlemen of the Bar, each member of the Bar 
taking a particular portion. I  may say that when Dr. Hearn asked me if I  would take this work it was a 
mere professional matter, because the Committee are aware that the sum of £2,000 was given to Dr. Hearn 
to obtain a revision, and not one single farthing of that went into Dr. Hearn’s pocket. He distributed that 
among the men who did the revision. The portions which were delegated to me were Part II., Inculpation 
and Exculpation; Part III., Absolute Private Duties ; Part IV., Absolute Public Duties ; Part V., Relative 
General Duties ; and Part X IV ., Sanctions and Remedies. Those were the portions it was my duty to 
revise. I  would ask permission to say that before undertaking the work I  agreed with Dr. Hearn that I  did 
not in any way accept the responsibility of the analysis nor did I  agree with it. I  thought, and still think, 
the analysis terribly defective and very unpractical. The analysis is scientific theoretically.

184. T,hat is the arrangement of subjects ?—Yes; it is theoretically, I  would say the composition of 
Bentham and Austin with variations by Hearn, but it is not in any complete system; and I  would say it is 
unpractical for this reason: If I  understand the use of a Code it is that the general public should become 
more easily acquainted with the law, and that men of business should from the Code be enabled at a glance, 
as it were, to see the scope of the law which affects their own particular occupation. Now this scientific 
analysis utterly would defeat that object, the law is so split up by it that a man in business would not see ; 
in any one portion of the Code the law which is to regulate the conduct of his business; and before he could 
understand the Code at all he would have to go through a course of training in Bentham and Austin, 
because you will find in the Code from the way in which it is divided that a man to get at the subject 
matter of his business, the law in reference to his business, must understand what absolute private duties 
mean, absolute public duties, relative general duties, rights in rem, and rights in personam mean, in other words 
he must understand all the scientific terms which are used throughout the divisions, of the Code. And then 
this difficulty arises—if you were to take, for instance, such a subject as marriage, you will find that one 
portion of the law of marriage is in one portion of the Code, and another portion in an entiiely distinct 
portion of the Code. So you will find in reference to such a subject as stock—I mean cattle and sheep— 
instead of having as you might under a differently arranged Code the whole law in reference to it in one 
portion of the Code, you have the law in reference to stock scattered through the whole of the Code, lo u  
have to find a little bit here and a little bit there, and you can only find the bit you want by understanding 
the scientific division into those various clauses of duties of rights. I  would ju s t  by way of illustration 
mention one division here, it is Part I I I ,  Division 2, Household Duties and in article- ( a )  you will find a . 
section taken out of the Gaols Statute, one solitary section. We have 56 section^ of the Gaols Statute 
scattered throughout the Code in various places, you take subdivision C, and you will get an isolated sec

fr0m * 'i s f  the Gaols StatuteP-Nineteen, I think ; I  am taking the first edition
of the Code. You will find Part I I I ,  Division 2, Household Duties. There are three editions, the first is
the one that was submitted to the revisers. thino- runs

186 You are living us your criticism on that first edition?—So far, but the same thing runs
thvonchout'. Take the three subdivisions trader that division, in 0 ) you find a section m reference to the



J. W. Rogers, Masters and Servants Act; in (a) you find a section in reference to neglected children. I take that as a
continued, sample of th6 whole. I t  runs through the Code in this way, from a scientific division it is perfectly correct

6th Sept. 18S8. that those particular sections of those particular statutes should be brought together under those particula - 
divisions; but instead of having the sections relating to gaols altogether, you find a little bit here and a little 
bit there, and so with masters and servants and children. The consequence is, instead of the public bein» 
able from this Code to ascertain the law on any particular subject in their business, they will have to run 
through the whole of this Code from beginning to end, and would want a scientific education. I have seen
it in evidence that the Bar would want re-educating. I  do not think that is of so much consequence thev
have more or less training in jurisprudence—but the general public, if I  understand the thing rightly, with 
a Code want to have the law put in such a plain simple manner that they can then understand it and each 
man in his business can get the law relating to his own business in the Code. In reference to that I might 
mention the New York Code. That is a code which was drafted by very able men in America; it was 
framed irrespective of these peculiarly theoretical, scientific divisions; the whole subject of the law is 
broken up into what I  might term business divisions, that is, into such groups that each man in his own

. business finds all the law that relates to his transactions. That seems to be the great defect in the
construction of this Code. Of course I  would say that I  recognise in the highest degree the immense 
labour of Dr. Hearn, the research and so on, and his behaviour in doing this work without payment but I 
have satisfied myself that the present analysis would be entirely prohibitive of the general public acquiring 
the use which they ought to get from a Code. One matter in reference to the analysis is this, that a 
great difficulty will occur in future legislation when you want to pass amending Acts; you will have, unless 
you create the greatest possible confusion, to follow this analysis; every Statute or Bill you introduce must 
be framed upon precisely the same divisions as the Code, or you will get into the greatest possible 
confusion. In less than a year you would have such confusion that no man would know what was the law. 
You must frame all your future legislation, until you repeal it, upon the lines of the Code itself, otherwise 
you will get into the greatest possible confusion. Therefore, in reference to the analysis, my opinion is 
that the analysis, however scientific (and I  bow to Bentham and Austin and Hearn), is of an unpractical 
character, it is not suited to laymen; it is not so much with the lawyers, it is their business to understand 
and work it out, but with the general public they could not use this Code in the way they could use the 
American Code. The New York Code men of business can use, it is a plain intelligible business code.

187. Do you attach weight to the view of Mr. Justice Webb expressed that the analysis may be 
defective, but the general index would remedy that ?—No, I  do not think it would. A man in business 
wants to have the law in a form in which he can put his hand upon it. In an index you have to go to 
references and cross references. I  do not think that would meet it. Another thing that struck my mind 
very forcibly is the difficulty of framing your Acts from session to session upon this Code. If Parliament 
says this analysis is to be adopted then it has tied its hands in the way it will legislate in future.

188. Do you think the Acts could be passed in the usual way, and then embodied in the Code ?— 
I  do not say it would not be possible, but you would have to go through the two different processes, Parliament 
would have to delegate work to the codifiers after the Act had been passed, so that a double operation 
would have to be gone through ; and if it is to be left to the codifier to re-arrange, Parliament is giving up 
its functions to some extent to the codifier.

189. By the Hon. J. Service.—It seems to me this is a much ' more serious point than the one we 
were discussing at our last meeting. The mere fact as stated by Judge Higinbotham that there were errors 
in every page of the Code perhaps, but those errors might be cured from time to time, and probably be 
almost entirely cured during the first four years, put the Bill before us in a practical light; but if I  under
stand you aright, malarrangement, as you may call it, or improper analysis can never be cured ?—No; that 
is so.

190. I  think that a very much more serious defect than the mere fact that on any particular point of 
law, or subject of law, there may be errors in the Code. You speak about this being a thoroughly scientific 
analysis. A scientific analysis, to my' mind, conveys the idea that the analysis is made upon scientific 
principles, which, above all things, means upon practical principles, because science is the knowledge of 
facts, and therefore if this analjTsis is not based upon a knowledge of facts, and a knowledge of the general 
features of the law, which would bring them all together, it seems to me this is not a scientific analysis. It 
may be scientific in one sense, but not in what I  call a practical sense, which after all is the great object we 
have in view in endeavouring to codify the law at all. I  do not know whether there would be a difficulty 
in this way, in dealing with any portion of the law, it strikes me that in certain clauses and sections of the 
Act we might necessarily have to deal with more than one aspect of the law. Suppose, for example, you 
were to say that a man who committed an act of insolvency would be liable to a certain punishment, that 
enactment might divide itself into two parts—first the act of insolvency, second the punishment. That is a 
rough way of putting before you the feeling in my mind, but if that be the case that the various ends or 
objects of the Code might run into each other in such a way that you must necessarily touch upon the one 
in dealing with any other you cannot deal with any one particular subject without going over the line and 
dealing with some other. Suppose there was a heading called “ Penalties” and a heading called 
“ Insolvency.v There is no such thing I  know, but that will convey my idea, as you speak about the thing 
not being done in a scientific form, and portions of the law are spread over various headings of the Code, 
the question is whether that is not a necessity in point of fact; that is, it might be got rid of by repetition, 
but whether it is possible to gather under one heading every enactment concerning any one branch 
of the law without intruding on the same domain portions of other branches of the law, that is the difficulty 
with me, and whether that might be got over by repetition, namely, whilst you included what I  might call 
a subordinate branch of the law into the particular subject that you were codifying or discussing, you could 
repeat it more fully under ils own head afterwards ?—When I  use the term scientific I use it almost as a 
word of second intention in this way—lawyers have been accustomed to look to the works of Mr. Bentham 
and Mr. Austin as having attempted to introduce the scientific principles of legislation, and based upon that 
a scientific analysis, which is scientific and correct upon their particular theory of the principles of legislation, 
but they were both—great as they were—chamber men, and I  do not think practical in the way in which 
they proposed to break up the law. In  reference to the observations about the repetitions through
out the Code that would depend very much upon the principle upon which you divided your Code. 
I  think you may adopt a division by Avhich you may avoid repetition. That is my own impression, and
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J, W. Rogers, 
Q .C .,

continued.
. T Z i n n l W  f Z l r i l  a. wuuiaiid-ve a criminal code or a distinct part of the code which would be 6th Sept. 1888.
VnrVCo e The i r r l j l  O iaVe ° / r f ,10118’ ver7 much in the character of the divisions of the NewYoik Code. The New Yoik Code was framed by an extremely able man, Mr. James Dudley Field, and I
think yon will find that you may divide the Code in a similar manner. The great divisio/would be the 
criminal and the civil law. Then I would divide the procedure from substantive law. Now you will find this 
Code professes to deal with substantive law only; but you will find a great deal of procedure in this Code.
It is erroneous in that, procedure is mixed up with the substantive law here, and the two should be kept 
entirely distinct. That, to my mind, is the fault. I  may say in the revision of the portions of the Code 
that weie sent to me I  pointed out to Dr. Hearn that defect in several instances, and the present edition has 
infinitely less of procedure in it than the edition that was submitted to me, because Dr. Hearn adopted a 
great many of my suggestions in the construction of what I  call the second edition. The second one 
was altered very considerably in this particular in consequence, I  have no doubt, of the minutes or notes I  
made upon my copy of the Code as a reviser; and still there is a mixture in the present Code of procedure 
with substantive law, so that I  think, while recognising the observations of Mr. Service, you could so 
divide the great subjects of the law that you would not run one into the other; and I  think that might be 
of a most practical character. I  consider there is a most valuable pabulum in this Code for future codifica
tion. -The money spent upon it is nothing to the work that has been done. I  will give an instance to 
illustiate my idea. I would take such a subject as assurance. There you have got life, fire, marine. Take 
another subject, partnership. As to partnership, I  suppose there is no branch of the law which in the 
last 30 yeais has undergone such wide changes as the law of partnership, but I  take it as including joint- 
stock companies and corporations.

191. By the Chairman. You are taking those that may be codified by themselves ?—Yes. The law 
of partnership has been more altered within the last 30 years than any other subject I  know. I  recollect, 
some years ago, when a member of the Law Society, we took the law of partnership before us. That was 
the foundation of the law of limited liability. That law of limited liability revolutionised the law of 
partnership.

192. Are we to understand that you consider the last edition of the Code which is now before us as 
imperfect?—Certainly. I  will show you deviations from the law in one of the series, and they might be 
found in the three editions. Taking the first, I  will say this, if you look at the first carefully, and then 
look at the third, you will in some parts wonder that the third was an evolution from the first, so great is 
the variation.

193. Is it an improvement ?—Certainly. To give an illustration of the mistakes in the first, I  draw 
your attention to it for this reason : you find throughout the Code that the references in the margin to the 
authorities are not accurate. They refer to the authorities there, but the expression in the Code varies 
from the authorities referred to. That arose partly from Dr. Hearn, in my opinion, altering terms which 
have a definite meaning which we find in the statutes. To give an illustration, in what was Part 14 of the 
first edition, “ Sanctions,” in article 2, of Division 2, Dr. Hearn refers to section 285 of the Criminal Law 
and Practice S tatu te; and the provision in the Criminal Law and Practice Statute is that in the case of 
felony where there has been a conviction, and there is a second conviction and no specific punishment,
“ Whosoever shall be convicted of any felony not punishable with death, committed after a previous 
conviction for felony, shall (save where it is otherwise specially provided) be liable on such subsequent 
conviction, at the discretion of the court, to be imprisoned for any term not exceeding fifteen years.” You 
see there is a provision for felony. Dr. Hearn took out the word from his Code generally, and substituted 
for the word “ felony” in this section “ indictable offence.” Now “ indictable offence” would include a 
misdemeanour, and amongst misdemeanours would be a nuisance, and amongst nuisances there might be 
improper management of a factory, smoke from chimneys, and other things. A man might be indicted for 
a misdemeanour and a nuisance, convicted, indicted again a second time, a second time convicted, then by the 
change of the term from “ felony ” to “ indictable offence ” Dr. Hearn would render the man so convicted, 
a respectable manufacturer, liable to fifteen years’ imprisonment. That is the effect of changing terms. I  
pointed that out to Dr. Hearn, and he then adopted, upon my suggestion, the term “ crimes and misde
meanours,” as you will find in the second and third editions; but I  see Dr. Hearn has not fully carried out 
the recommendation, or not thoroughly realized it. I f  you look at the third edition, at page 237, “ Sanc
tions,” you will see, I  think it is in article 10, “ Imprisonment with hard labour.” In the margin there 
is a reference to sections 291 and 302 of the Criminal Law and Practice Statute. You will see that 
article enables the court in any case where imprisonment is awarded by law to sentence a person to 
imprisonment or to hard labour in a gaol, or to work upon the public roads. If  you look at section 291 of 
the Criminal Law and Practice Statute you find that is confined to indictable offences, and in the Criminal 
Law and Practice Statute indictable offences and summary convictions are kept quite distinct; and section 
302 in the same statute you will find is confined to offences punishable on summary conviction, and 302 
for offences punishable ou summary conviction only enables the court of justices to award imprisonment 
with hard labour in gaol. So you see by putting the two together, and losing sight of the distinction 
between the two, the justices are able, in a case of summary conviction, to send a man on the public roads, 
whilst the statute only enables a justice to award hard labour in the gaol. Take such a case as the Factories
Act, Shops Act, or excise matters, or things of that kind; you might have a respectable man, a good 

de some slight mess of those things, and who might be imprisoned, sent under thatcitizen, who had m ade  0 _ . _
section under gaolers with carbines on their shoulders to work, perhaps in cutting dowrn a road, opposite 
perhaps the house where his wife and children were looking out of the window. I t was never intended to 
do that by the section, but with the confusion of mixing up 291 and 302 that man may be sent upon the 
public roads. Now let me give you another. If  you look at page 238, article 17, you will see in the margin, 
“ Criminal Law and Practice Statute 295,” and in the portions of the Code referred to in that article, are a 
number of offences of a mild character punishable upon summary conviction, such as taking pigeons, and 
things of that kind. If  you look at 295 you will see that power to impose whipping is confined to indictable 
offences, so that by altering that language, one, two, or three whippings may be given to boys or o ences 
that the Legislature would never dream of ordering whipping for. So you have that serious alteration 
made by inattention to the particular language used in the statute referred to m the margin. In my edition



J. vv. Rogers, I  found that there was a very able work referred to, indeed, in all that portion, “ Inculpation and Exculpa
t i n g ,  tion ”—what is called “ The Draft Code.” You will see “ D.C.” referred to; that was a very able perform-

6th Sept. less. ance by some of the first minds in England. I t  was published by direction of the English Parliament. I
find that, over and over again, Dr. Hearn departed from the language in the Draft Code and used his own 
and yet left the reference to the draft code. I pointed out a number of instances in which this was done 
and which produced a very different effect to what was in the Draft Code. Here is an instance in Dr. 
Hearn’s Code (first edition); part three, article 2, has this provision— “ No person shall consent to the 
infliction of death upon himself. I f  any person offend herein he shall be guilty of misdemeanour.” That 
is Dr. Hearn’s provision. There is an absurdity in that, but this is a departure from the English Draft Code 
in which there is this provision—“ And if such consent is given it shall have no effect upon the criminal 
responsibility of any person by whom such death shall be caused.” Dr. Plearn has left out the second part 
and has put in a portion of his own, and still referred to the Draft Code. There is a reference to the Draft 
Code, but it is an erroneous reference, because it is quite a different provision in the Draft Code.

194. B y the Hon . Lieut.-Col. Sargood.—The Draft Code affects the party inflicting ?—Yes ; the other 
code acts upon the person himself, which is an entirely different thing. In  nine pages, from 35 to 44, I 
found 43 variations. No doubt they have disappeared now. I pointed them out and they have gone) but 
in reference to the correctness of the Code there is that fact, which you will find runs through the Code— 
the first varies considerably from the second. The scheme was altered and the third differs from the second. 
The second and third editions have not undergone that severe revision which the first did, and I  do not know 
to what extent it may be defective now.

195. B y the Chairman.—You do not know how far it may be defective ?—No, but I  conclude that 
we will find those things throughout.

196. We have had other evidence to the effect that this Code is defective. Is your opinion then that 
we could not safely adopt this Code in an absolute form?—I  am quite satisfied of that.

197. Assuming it is your opinion we could not adopt this Code in an absolute form, we are very 
anxious to get your opinion whether we could do so by adopting this second clause which would be a safety 
valve at any rate, and in any case of inaccuracy which you point out would prevent harm being done?—  
In  the first place, it is capable of one or two different readings; but take the most harmless reading, and 
assume that it takes the whole sting out of the Code and leaves the Code as though it were a private book, 
instead of an Act of Parliament, well that conduces to my mind to make the second clause a sham and a 
violation of the principle that Parliament has approved of for this reason, it is a declaratory provision. A 
declaratory Act is passed by Parliament for the purpose of removing doubts and difficulties, and declaring 
what the common law is, but this provision says that the Code declares the common law, but if it does 
not declare the common law it is not to be regarded as any authority at all. You might as well be without 
that provision at all, and leave the Code as an ordinary book. Books of authority, say Lord Coke, Black- 
stone and other works of authority, require no Acts of Parliament to say they are the law. I f  they are the 
law the courts are bound by them. They adopt them as authorities. If  this Code without any Act of 
Parliament as an exposition of the law is correct, the court will recognise the Code and decide in accord
ance with the correct exposition which is in the Code.

198. B y Mr. Patterson.—As a text-book?—As a text-book.
199. W ithout the sanction ?—There is no sanction given. This clause says if it is right it is right, 

and if it is wrong it is wrong. That means nothing to my mind at all.
200. B y the Chairman.— I t  goes a little farther ; it declares it shall be taken to be the law until 

the contrary is proved, so in any case until the opposing parties satisfied the court it was not law the court 
would be compelled to take it as law ?—That would be the case with a text-book. Suppose a man said 
“ This is the law,” and the court says—“ I t  is not the law and we will not take i t ;” the man appeals and 
the court says—“ That text-book was right and you were wrong in not receiving it.”

201. B y the Hon. J . Service.— There is this difference ; we want to attain to a body of law which 
will be fully recognised as the final law to appeal to. We want that in a codified form. We cannot get 
that free from imperfections; there is a little absurdity in saying— “ This is the law of the land, but if it is 
not the law of the land, it is not to be the law of the land,” but if you remembered that^ condition of affairs 
would last for only two or three years, that it was merely a transition state of the law in passing from the 
confused state of the law at the present time to bring us in a few years to the condition that every man 
could see what the law was, do you think it is so absurd to adopt that method of walking upstairs, as it 
•were. If  it were to be the permanent law, every one would admit it was a ridiculous thing, but if it were 
the only means or the best means by which we can get from the present confused state of the law into a 
codification which would be safe to enact as the absolute law—do you think it seems so absurd ? It does 
present itself to my mind as very absurd to say one thing and mean another. Parliament declares it to be 
law and to remove doubts, but I  apprehend this Code wall not remove doubts in any degree, but will 
increase them, there would be explanations running through the Code of the law as the law is not.

202. Very temporarily ?—Then would it not be better to vrait a little longer and get the law7.
203. Can you get it ?—I  cannot see any reason why you should not.
204. By Mr. Patterson.—Does this Code not aim at too much ?—I  think a great deal too much.
205. Would it not be possible to codify in sections ?—I  am satisfied that is the only way to do it well. 

There are, no doubt, many men in this colony quite competent to prepare different sections of the Code, 
which would harmonize together ultimately, and if that were done I  assume the Government would adopt 
this course—they would introduce a standard system of drafting pari passu with the codifying of different 
portions of the law, so that the whole system of drafting would go harmoniously on. At present vm have 
a confused way of drafting our laws, and if Ave had clear divisions between the civil and criminal laws, we 
could harmonize them by taking separate groups. .

206. By the ILon. Lieut.-Col. Sargood.— Granted that the ability is here, could you get the gentle
men recognised by Parliament and the public as being competent to give the necessary time? I  s ou 
think so if you pay for it. ,

207. B y the Chairman.—You know there are very few gentlemen wdio will devote themselves o 
drafting; do you really see any prospect of ever being able to codify the law if we do not do it in this way. 
—Yes, I  do, and without doing the mischief that I  think you would do if you pass this^Code.

208. You think we have the gentlemen here who would give the time to it ? Tes, plenty o em. 
W ith regard to clause 2, I  have been putting it in its most innocent sense, but by clause 2 a most curious



change, and, I  think, a most dangerous change, m administering the law will he introduced. I t  first begins 
by declaring that this Act declares the Common Law Statute. Then it takes the sting out by saying it is 
not to be binding _ If on the hearing or trial of any action suit proceeding matter cause or issue by or 
before any court in Victoria or any judge or justice of any such court or any person having by law or 
by consent of parties authority to hear and determine any question of law in accordance with the law of 
Victoria any of the provisions of this Act are adjudged to be in conflict with or repugnant to or not to 
correctly set forth any provision of the common or statute law existing and in force in Victoria at the time 
of the passing of this Act then such provision of the common or statute law if not expressly repealed, shall 
for the purpose of such action suit proceeding matter cause or issue and so far as the same relates’to or 
affects the subject matter thereof prevail against such provision of this Act.” What is the result of that 
—“ and such last-mentioned provision shall bo far as it is so adjudged to be in conflict with or repugnant 
to or to incorrectly set forth the common or statute law be for the purpose aforesaid of no effect.” ^That 
is to say for the purpose of that particular action or suit, and what is the result of that. I  will put the case 
that a couit of justices of the peace decide that ^Parliament has made a mistake in saying this was common 
law, and upon appeal the Supreme Court decides that the provisions of the Code do not correctly set out the 
law; the Supreme Court has then to decide, according to what it considers to be the law, the subject matter 
of that action, and that one only—that is not to be a precedent which is to govern other cases. I t  is 
intended that that section shall apply only to the particular cause in which the decision is given. The 
result will be that in an action between Jones and Brown you will have one description of decision, and 
between Wliite and Green you will have another, thus destroying the whole system by which the courts are 
brought into some uniform rule by having to recognise precedent.

209. Would not the final decision be uniform ?—Not necessarily, because this is only to bind in the 
particular action in which the particular decision is given.

210. If  the court decides in the case of Brown and Jones, that would be a leading case ?—Not under 
this section.

211. I t would be still their interpretation ?—If the Code, in a particular instance, does not represent 
the law as it is, it has to apply only to that particular suit.

212. I t was only intended that the police magistrate should decide that particular case, but the 
decision of the Supreme Court would be binding as a precedent ?—No, the courts say that they must 
discuss the matter, because Parliament has declared this is not to apply except to the one case. Par
liament is the all-powerful body, and Parliament declares, in that solemn manner, that this is declaratory of 
the common law; but if a justice of the peace says Parliament is wrong, then the justice of the peace has to 
judge according to,his view of the law, and not according to the view Parliament has taken of the Code, and 
so with regard to the Supreme Court. The important portion is, in reference to the Supreme Court.

213. By the Hon. J. Service.—It does not go even the length of saying, “ This case is not to be 
recognised as a precedent,” and yet we know that even when that provision is made “ this decision or this 
action is not to be taken as a precedent,”  that it is a precedent, and continues to be a precedent for all time 
to come, but this section does not say that. I f  it had gone that length, your contention might have been 
right, but without that I  think the Chairman’s opinion is the one that is likely to be acted upon ?—I t  is a 
matter of opinion. I  think the court will be inclined to say, “ Parliament has declared this to be common 
law, unless each particular case decides that it is not.”

214. If  the first case were decided before Mr. Justice Webb, and the second before Mr. Justice 
Holroyd, and the facts were identical, Mr. Justice Holroyd would say, “ I  find the law so-and-so, and in that 
case I  am backed up by my brother Webb,” and the matter would settle down to that, as surely as if this 
Bill said it was to be so ?—I  will not contest it, but I  think the clause is open to those two readings. 
Taking the first, it seems Parliament is almost avoiding its functions. Parliament has to declare the law, 
and by this clause Parliament does declare the law, but it also says the decisions of the court may upset the 
law. -

215. By the Chairman.—It is only for the time?—I t  is a matter for Parliament. I  do not see why 
Parliament should give up its functions even for a time.

216. You would condemn the Code even with this clause?—Yes, but I  think it would be very useful 
not to adopt at once, but to prepare a series of codifications of various parts of the law.

217. By Mr. Patterson.—You think it is a very admirable cyclopedia?—It is about as accurate as 
a good many cyclopedias are.

218. By the Chairman.—You think we have the gentlemen who will devote their attention to it?— 
I  have no doubt of it myself, I  think it might be most usefully worked with an improved system of pre
paring the Bills for each session.

219. By Mr. Patterson.—You were engaged upon this work?—A t its inception, after Dr. Hearn 
had completed his first printed draft, then certain portions of it were submitted by him to me, and I  pro
fessionally revised them. I t  was then I  found such an immense number of variations from the law in that 
first edition of the Code.

220. And Judge Hamilton was engaged upon it?—Yes.
221. By the Hon. D. Melville.—You say the errors you pointed out have been mostly corrected in 

the second and third editions?—Those I  pointed out in the particular portions of the Code I  revised have 
to a large extent been corrected, but I  never had a chance of revising the corrections.

222. In  the part that is before us can you give us any opinion of its correctness, can you speak con
fidently as to whether it is correct?—I am sure it is not. I  have given you two instances. All my emen
dations were not adopted. In some of them Dr. Hearn put his own view on my emendation, he altered the 
original expression but did not adopt mine; I  do not mean to say he is wrong but as an expression of law 
as you will find it in the authorities referred to in the margin, it is frequently not a correct expression of 
the law. I  was looking this morning—I  found a very long portion was gone altogether and I  cound not
find it in any part of the Code. . . .  , o v  r i

223. Could you put your finger on any glaring incorrectness in his work now - —Yes, I  have given
you two glaring instances. I f  you look at page 237 you will find there a most serious discrepancy between 
the article 10 and the authorities for it, which are given as 291 and 302 of No. 238; again at -38 you will 
find article 17 varies in a most important particular as to the number of whippings for an unfortunate youth 
for whom Parliament has not at present provided that punishment. I  have not had time to go through
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this third edition, I  have no doubt you will find in it a quantity of matter omitted; I  cannot say where it has 
gone to.

224. B y the Chairman.—A t the suggestion of the Committee last year, all the new matter was 
omitted from the Code ?—No, it is old law ; a great deal was taken from the New York Code, and it referred 
to damages and the mitigation of damages, and so on.

225. B y the Hon. J. Service.— Speaking of this New York Code; can you give us any information 
about how that was made, how long it took, whether it was a complete code, and whether it was accented 
by the Legislature of New York State right off?—It has been accepted, how quickly I  cannot say. Dudley 
Field was the principal man; of course there were several men at the Bar employed upon it. There is a 
code of procedure as well as this code of substantive law. I  think you will find them in the Public 
Library, in fact they have a very useful paper in reference to codes and codifications in the Public Library 
I  had no idea they had so many. I  went to-day to look at the New York Code to see if my memory was 
correct as to the manner in which the law was broken up, and I  found my memory was correct.

226. Was it a complete code ?—Yes.
The loitness withdrew.

[Mr. Wrixon having to leave, the chair was taken by the Hon. J. Service'].

John Simeon Elkington, examined.
227. B y the Hon. the Chairman.—You are a barrister-at law, practising in the Supreme Court and 

professor of history and political economy at the Melbourne University ?—Yes.
228. Have you seen the Code proposed to be submitted to Parliament ?—I  am familiar with it, having 

been on intimate terms with Dr. Hearn for more than 20 years; to some extent the Code and I  grew up 
together.

229. Were you engaged with Dr. Hearn upon the compilation of it ?—In a private capacity I  was- 
I  received no fee for any work I  did, I  assisted him a good deal from time to time in the compilation of it.

230. Have you formed any general impression as to the correctness of the Code as an expression of 
the original common law as well as of the statute law ?—My opinion shortly, is, that the Code as it stands 
is the most complete approximation in the English language to a general code of law.

231. You are now having reference to the New York Code and the Indian Code?—Yes, I  am toler
ably familiar with the Indian Codes; I have a general knowledge of the New York Codes, and of some of the 
continental codes.

232. You think it is, on the whole, a remarkably accurate expression of the law ?—Yes, that is my 
opinion, so far as the Code goes.

233. Have you seen the evidence given by any of the other witnesses, for instance, Messrs. Hodges 
and Higgins ?—I  have gone over the newspaper accounts, I  have not had time to read the detailed evidence.

234. You have heard something of the evidence given to-day by Mr. Rogers ?—Yes.
235. In  the face of that expression of opinion which goes to confirm the opinions expressed by other 

witnesses, some of whom are most eminent barristers, are you still inclined to think that the Code,asitstauds, 
is one that is so free from errors that it might be adopted by Parliament without much damage?—With 
diffidence I  would say so. I recognise, that although an old student of the law, I  am a young member of the 
Bar; I  have not been admitted more than three years, but I  recognise also, that I have had opportunities for 
acquainting myself with the mode of composition of codes that justify me in saying that some of the criticisms 
directed against this Code are not well founded.

236. Do you refer to the general phraseology of the Code or to what they call the analysis of classifica
tion, or system upon which it is based?—The system is as nearly perfect as can be, not from the point of 
view of the legal profession practising in our courts perhaps, but from the point of view of the jurists. I 
am persuaded that Dr. Ilearn's classification is a more meritorious classification than Mr. Austin’s, and I am 
persuaded that when the principles of that classification are thoroughly understood, because it is not pre
sumptuous on my part to say they are not understood by the members of my profession, speaking generally, 
there will be no difference of opinion on the subject.

237. You differ from the last witness?—I  do.
238. Do you think, regarding the fact which you yourself admit, that this classification is not 

thoroughly understood by the profession, that it would be well for this Committee to recommend Parliament 
to pass this into law with that feeling against it by the profession?—I  do; the legal profession are very quick 
indeed to pick up whatever it is desirable they should pick up; there will be no trouble whatever, so soon 
as it becomes a duty imposed on them to master the details of this Code, in acquiring it as thoroughly as 
those who have made a study of it.

239. In reference to the difficulties that Mr. Rogers mentioned of bringing people under several laws, 
owing to the change of phraseology by Dr. Hearn from that which obtained under the existing law, do you 
think it would be safe to enact this Code as it stands?—I  cannot express an opinion upon Mr. Rogers' 
statement as a matter of fac t; but, assuming it is accurate, it seems to me that section 2 would be a very 
complete safety valve.

240. You have read that section over carefully?—A copy of the Code was supplied to me; but in 
the present edition section 3 in the previous Code is left out, whether accidentally or not I  cannot say. 
Section 3 as it stands now is—“ Every statute (whether passed before or after the date of the coming into 
operation of this Act) in which the word ‘felony’ or ‘felon’ is used shall be read as if the word ‘crime’ or 
‘criminal’ in the sense in which these words are used in this Act were used therein instead of the word 
‘felony’ or ‘felon.’” The old clause 3 says “ This Act shall be deemed to apply to all persons, either 
absolutely or in their mutual relations; and not (except so far as is herein expressly provided) to any par
ticular classes of persons, or to any special or exceptional relations, whether public or private, or to any 
matter of administrative regulation or of judicial procedure or to Her Majesty’s prerogative.” That is left 
out in the Act now before us. I t  makes a most material difference in the whole structure of the Act. You 
have a number of matters of the greatest importance deliberately omitted from the Code.

241. B y Mr. Patterson.—Does the omission of clause 3 from this Bill make the Code apply to matters 
which Dr. Hearn did not intend it to ?—The effect of the omission of the old clause 3 from the present
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9 1 9  T+ n „ a „ „  • j  r, . , 6th Sept. 1888.

nrmiA Wlder scope ?—Apparently it has, but not in reality; those matters that were omitted
^ P rb iJ  t l ! l  l °16il cIaf l ficatl0ns of the law of personal conditions, as Austin calls it, and the law of 

procedure, those branches of law are deliberately omitted from the Code, mainly for the reason that at 
present they are not susceptible of classification. I t  is admitted in the case of procedure that, at all 
events^ it is doubtful, so that is deliberately left out. As to the law of personal conditions, that is what is 
called in Blackstone the law of persons, that is the law which applies to parent and child and so on; you 
will not find a word relating to this in the Code. The 3rd clause specially mentioned that they are not 
dealt with in the Code; I  am persuaded that a great deal of the criticism that has been directed adversely to 
the Code is owing to the fact that attention has not been directed to that, and the Code is supposed to cover 
a good deal of ground it is not intended to cover.

213. The Hon. the Chairman. That has not come before us, the errors of this most recent edition 
are errors of commission rather than of omission; there has been no evidence in my presence to show that 
the objection to this Bill is caused by the supposition that this Code contains that which it does not contain 
owing to the third clause having been left out, or that notice has not been drawn to it?______

244. By Mr. Patterson.-— Some of the arguments against the Code may have been derived by those 
gentlemen from the parts that it was not intended to apply to ?—I  noticed in the newspaper account of 
Mr. Higgins evidence that it was stated that the law of partnership was a good illustration of the way in 
which the law might be digested, and the law of bills of exchange was an instance in point of what had been 
done. I  will undertake to say that Dr. Hearn’s Bill fairly summarises the law under both of those heads, 
and where there are any omissions, the omissions are designed. For instance in Chalmers’ Act, an Act 
relating to bills of exchange, there are a number of sections dealing with procedure that are all omitted, 
and deliberately omitted, but every material proposition of law that is contained in Chalmers’ Act I  venture 
to say is contained in Dr, Hearn’s Code. The same remark will apply to the digest of the law of partner
ship. With reference to the piecemeal codification I  should like to offer an opinion, though I  do so with 
some reluctance. We must remember the law as a whole has to be looked to. We speak of codifying 
piecemeal, but there is no one part of the law that is unconnected with every other part, say, for example, 
you codify the criminal law. I  may mention that Dr. Hearn’s Code is a complete code of the criminal law 
I believe, it is the completest code of the criminal law that exists. Take the offence of bigamy, that would 
properly come under the criminal law, but at the same time in order that the offence of bigamy may be 
complete there must have been a marriage, and the law of marriage must be referred to, a Code that 
comprehended bigamy within the criminal sections and omitted the ordinary rules of law as to what con
stituted a valid marriage would be an incomplete code.

245. By the Hon. the Chawman.—That illustrates the difficulty of preventing one branch of the 
law from running into another; that strikes me as being a considerable difficulty, unless under each heading 
you submit to a certain amount of repetition?—Again, take the law of theft; theft forms the subject of a 
number of provisions in the criminal law, but questions of contract and questions between employer and 
employed, and other matters that have no connection with the criminal law, are involved, and that being so 
it appears to me it is far better to have a general conspectus of the law, such as we have here, admitting in 
some parts it is defective, because all the codes are in some respects faulty. The French Code was, 
notoriously, in many respects faulty for many years; so even assuming this is a vague statement of the 
law in some respects, I venture to say it would be far better for this to become the law of the land, and left 
to the modifying hands of those whose business it will be to revise it, than to have the law in its present 
state.

246. The Bills of Exchange Act has been taken as a specimen of what has been done in codifica
tion ; do you think any disadvantage arises now from the fact that this branch of the law has been codified 
apart from all the others, and stands out by itself as a complete code of the law relating to bills of exchange 
—do you think it would be more advantageous if that had formed a part of the general code in questions 
arising out of that heading ?—I  should like to see the law throughout codified in similar detail.

247. In what respect would the bills of exchange code be improved by the general codification of 
all the other branches ?—It would put the whole law in the same position of definiteness and cognizability 
as the law of bills of exchange now is; that now stands as a model of the class of work.

248. In dealing with any case that arose under the bills of exchange law, no particular disadvantage 
would arise to lawyers or to litigants from the fact that the other branches of the law were not codified ?—
They have trouble that might be spared them if the other parts of the law were codified in the same 
degree of perfection.

249. That had no reference to the particular case ?—I said just now that each part of the law is 
interdependent upon the other, and to that extent it would be better to have a convenient work of 
reference.

250. Suppose the marriage law were codified, in the case of a suit at law on a bill of exchange, 
reference would not be required to be made to the marriage law or the law of partnership or insolvency ?
There is a certain interdependence in all branches of the law, and that is recognized in the Bill before you, 
and constitutes, to my mind, a strong rpason for adopting it as a whole.

251. By Mr. Patterson.—Will it be safe to make law like that, or will it be more expensive to make 
it with the second clause?—I would adopt the second clause, the third clause as it stands in the 1885 Act 
is omitted by accident, I  presume; I cannot understand it being omitted by design. I  should like to point 
out the third section expressly excludes certain branches of legislation, for instance, everything ielatmg to 
the Queen’s prerogative or the law of the constitution, the law of procedure, and the law of evidence, all
that is definitely omitted. 0

252. You prefer the third clause of the first Bill brought in by Dr. Hearn to this second clause. —
I  should be inclined to take the new second clause, but leave the old third clause m; with regard to the 
second clause I  should think it would be more prudent to leave the question of determining the validity ox
the Code to the Full Court. . .

253. Is there any such clause as that in any code in the world ?—I do not think so, but at the same
time admitting this to be accepted as an experiment for a time, it would prevent it doing mischief at all 
events.

C o d e . D
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254. By the Hon. the Chairman. Leaving it to the Full Court would imply an appeal?—At the 

same time the arguments would be reserved for the Full Court; you would not have the arguments before 
every minor; judge, or justice; a single set of arguments would be addressed to the Full Court, and would 
decide the question one way or the other.

255. One advantage of that would be that you would have a regular series of decisions by one body 
the Full Court, which might he used afterwards?—Yes.

256. By Mr. Patterson.—That second clause seems to add only another uncertainty to the rest? Tt
need not do so.

The witness withdrew.
Adjourned to Tuesday, next at half-past Two o'clock.

TUESDAY, 11th SEPTEM BER, 1888.

Members present:

M r . W r i x o n , in the Chair;
Council. Assembly.

Hon. Lieut.-Col. Sargood,
Hon. F . Brown,
Hon. D. Melville,
Hon. J . Service,

Mr. Officer,
Mr. Patterson,
Mr. G-avan Duffy.

John Simeon Elkington, further examined.
257. By the Chavrman,—Had you completed your criticism and your views on the Bill when you 

gave evidence before, or is there anything you wish to add?—I appear to-day at the request of the Com
mittee. I  understood that some further questions were to be put to me with regard to specific points. I 
spoke with regard to the second clause, and also with regard to the omission of the old third clause which I 
thought of high importance. I  thought it must have been omitted by accident.

258. As this new clause says this Act with reference to the matters to which it relates will be held 
to declare the law, that was considered to render the third clause unnecessary. I t  is a mere question of 
drafting, a  purely technical question. Now as to the effect of the second clause have you expressed your 
opinion ?—I  stated generally on the last occasion that in my view the clause should be limited to the Full 
Court; that is to say, as I  understand, in the form in which it is drawn now any tribunal whatever, from 
the court of petty sessions to the highest organization of the Supreme Court, will have an opportunity of 
expressing an opinion with regard to the incidence of this highly complex and technical body of law. I 
should be inclined to reserve that for the Full Court. That will, I  consider, get rid of some of the objec
tions as regards the double set of arguments that will have to be applied all along the line. I  think the 
normal position to assume is that the Code represents the law, and if a man doubts that let him go to the 
Supreme Court.

259. Will you not leave it to an inferior court to avoid an undoubted error. Suppose before the 
county court a clause were cited which was admittedly wrong, will you allow that court the safety valve 
of saying “ We will correct that by the recognized law ” ?—It costs very little to have the matter tested 
before the Supreme Court.

260. If you take that power away you make the Code absolute law for the inferior courts notwith
standing what errors there may be ?—I would leave it so. A judge has really the power now to state a 
case for the opinion of the court. If  this Code is to be pronounced upon by every petty tribunal in the 
country, those who administer the Code will have to go through a long education in the principles of the 
Code because they are certainly not understood.

261. On the general idea of the second clause as affording a safety valve for undoubted mistakes in 
the Code, do you approve of that ?—I  do.

262. Do you attach weight to the objection that by that means you reduce the Code to the position 
of a text-book ?—I  do not, if the precaution I  would take were observed, because it would be absolutely 
binding on all the inferior courts, and it would be left to the Full Court to say whether that was the law 
of the land or not.

263. And you think it would not increase the existing confusion of litigation by having the Code 
and the existing law side by law, even to the Supreme Court ?—I  do. The Supreme Court with regard 
to each case submitted to it would have to go through the process that every judge must go through in 
applying the law to every case. He has to extract the principle of the law from the multitude of cases, to 
put it into the best language his knowledge will dictate, and apply it to the case. The more thoroughly 
we can have that done the better. The court would decide whether the Code truely expressed the strict 
principle of law involved, and would indicate the form of amendment where any is needed.

264. With the amendment you propose you would approve of the second clause?—I would. I 
should like to call attention to one point that seems only incidentally to be referred to by witnesses, as to 
the importance of having cases by way of illustration. I t  is quite true that a general principle is a wide 
principle, and therefore a vague principle. I t  sometimes conveys at first blush very little information to 
the mind. That would apply I suppose to a layman as well as to a skilled lawyer, but once light up that 
general principle with three or four applications, and immediately other applications suggest themselves, 
and there is an amount of vigour and sense of completeness imparted that otherwise would be wanting. 
The difficulty as you are aware with regard to illustrations is that it would not do to incorporate them as 
part of the law. In the form in which the Code now stands, it would be imprudent to have specific 
illustrations. I  know that was the view of the late Dr. Hearn, but it would be highly desirable to 
have an authorized edition of the Code as soon as possible after the Code is passed into law containing a 
sufficient number of those general illustrations to act as a guide, not only to laymen but to the profession.



I  7 ifciCiSm °n ,°ne Cla? e where struck me. that the, clause was perfectly right but th eJ  S. Elkington,hearing of the clause was not grasped. It was a clause of v e r v  ™ r  +• r ,  T  i ,  continued,
immense number of cases. Giy Wlde aPPhcatlon indeed, and covered an nth Sept. ihs.

. , , ,?65; By. M r’ ;Th,e witness did 11 °t understand the question ?—He had evidently not appre
ciated the bearing of that par icular question. I t  might very naturally happen, particularly as^t might be 
a branch of the law with which the witness was not specially conversant/ Perhaps, I  may add with 
reference to the question of codification that according to my view- of the matter, and according to the view 
which I  know has been worked upon by jurists in framing the Code, the whole must precede the parts, and 
therefore the proposal to digest branches of the law and put them mechanically together to form a Code 
out of the whole is not the form in which a scientific Code should be constructed. The whole trouble with 
regard to the New York Codes (for there are more than one) is due to the neglect of scientific principle.
They have m New lo rk  brought together several branches of the law that had been digested, perhaps 
rather than codified, and the Code m each branch has been actually the law of New York for many years 
past. Ike  dispute now is whether the Civil Code shall come into operation. The objection there is that the 
Civil Code has been drawn upon^ principles altogether different from the codes, they have had in operation, 
therefore they are asked to submit to an important section of the law being presented in a crystallized legal 
form on altogether different principles from the rest of the codified law. If that view be adopted that you 
must codify each part of the law, and when you get every part codified consider you have a codification of 
the whole we shall simply have the New York trouble repeated here on some future occasion, because the 
Civil Code has notyet been passed in New York. If, on the other hand, we have the whole field of law 
mapped out on juristic principles, than it is a matter of small importance that some branches of the law are 
not codified in as complete detail as other branches of the law. Some departments of the law are infinitely 
more intricate and technical than others. The codification of some branches could be accomplished with 
reasonable accuracy and in a comparatively short time, but other branches of the law, more particularly 
such as relate to real property, are extremely difficult owing to the remote origin of our law, and to the 
rules that judges have laid down in the long course of ages. I t  would be exceedingly difficult to throw 
it in a shape that would avoid any exception being taken by lawyers. That I  know was felt by Dr. Hearn; 
and he was very anxious to have that portion of the law expressed in much greater detail than it appears 
in the Code, but he was not able, I  think, to get a man possessing the needful knowledge and with the 
requisite leisure., Mr. Higgins was not able to take it, and the same was tru e : of other gentlemen well 
qualified for the work. That is not a reason why passing the Code should be really postponed, because the 
extension could be carried on pari passu as occasion arose.

266. By the Chc^rmaM.—You are in favour of adopting the Code in its present shape ?—Yes, with 
careful examination to avoid any errors that may arise.

267. B y the Hon. J. Service.—You said in New York troubles had arisen?—Yes ; the codification 
in New York has only been partial; there has been a Commission for codifying the law I  think for about 
forty years. Their system of codification was bad from the outset, I  mean unscientific from the outset, 
not such as Mr. Austin, or Mr. Pollock or Dr. Hearn would have approved.

268. Was that known beforehand ?—Yes.
269. Then why did they pursue it? —The controversy was between practising men and jurists.
270. Is there any place in the world where this codification has been a complete success?—I am not 

able to say there is any place in which there is a complete scientific system of the law in actual operation.
The closest approximation we have is in the continental countries of Europe and in British India.

271. They have the Code Napoleon ?—Their codes are based upon the Code Napoleon. In  Ger- 
many, I  think there are three codes in force, the principles of the Code Napoleon are known as the common 
law in Germany; they have improved upon it very much. The French Code was the Code Napoleon 
largely based upon Roman law, with a good deal of what we call commercial law introduced. The code of 
Italy is again a modification of that, and so with other countries that have a code. The general result 
appears to be that a system of codification works very well, although it would work better if the principles 
of codification could have been more correctly exhibited in the form given to the law,

272. Practically you are of opinion that codification is an advantage to a country ?—Certainly.
273. That is judging from the practical experience of other countries ?—Yes.
274. You mention particularly those countries that have either adopted the Code Napoleon or modi

fied it in some way ?—Yes, and improved upon it.
275. You mentioned Germany particularly ?—Yes.
276. Have the Latin countries adopted it with more success ?—I  fancy that the German law as it

stands in its present codified form is the completest among tbe countries of continental Europe.
277. How was that adopted ?—That has been the work of a long line of jurists for the last fifty 

years. The two great competitors were Thibaut and Savigny. Savigny contended that, the Roman law 
was good enough, or some modification of the Roman law. Thibaut argued in favour of a completely 
scientific form of codification, and the result I  think was a very fair compromise.

278. Was the original basis the Code Napoleon ?—The Code Napoleon was imposed upon Germany 
as one of the results of Napoleon’s conquest, and the Germans would not have it, but determined to have 
something of their own.

279. They built upon that ?—Yes. . .
280. For how long ?—The last sixty or seventy years the work has been steadily going on. They 

have departed largely from the principles of the Code Napoleon but no doubt the Code Napoleon first sug
gested that form of codification.

281. By the Chawmcm.—I suppose the most successful code is the Indian Code/—-Yes, but it has 
to be remembered with regard to the Indian Codes, that the same strain is not put upon them as with the 
other codes. The whole English-speaking population of India would be contained m a very small part of 
the city of Melbourne. The issues of questions are not threshed out with the same keenness and subtlety 
that would be the case here. The illustrations particularly, in the Indian Codes, are of very great value
and great assistance in legal problems. .

282. By the Hon. J. Service.— The difficulty I  feel about the matter is this: We have excellent 
authority for this piecemeal legislation; we have also the strongest evidence m favour of adopting e Code 
as it stands, so as to clear the way gradually, after having adopted the foundation law, as it were. I  feel
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myself as if we were getting “ bushed/’ having no clearly defined line upon which witnesses would ao-ree 
and which we could trace surely and safely, even if somewhat gradually. I feel myself I  would rathe'r go 
slowly along, and be sure I  was in the right path all the time, than commence in a kind of haphazard 
fashion and find out afterwards we were blundering?—The best actual examples are those afforded by the 
Indian Codes. A  large part of the law has been successfully codified, and by no means the least successful 
part is that relating to the law of succession, which is a very difficult part of the law, and it has been amply 
codified. That was done in England under very competent lawyers, and a good part of that is here. With 
regard to the general question, it must be admitted that we must make haste to be slow. I was struck with 
the remark of the Chief Justice, that we shall have to go to school again. That is admittedly the case. 
I  think every lawyer will admit that he has to learn the principles upon which the Code is founded. 
Having done that there will be no difficulty in recognizing that the entire body of law is covered, although, 
with unequal completeness. I think every witness who has looked into the matter will allow that. Opinions 
may differ with regard to the merits of the scheme, but that will happen to any scheme. The great merit 
is that it is a scheme—that it completely covers the field of law, giving reasons why special but compara
tively unimportant branches are left out.

283. The Indian Code, as I understand, is a codification of the law of England ?—So far as it 
applies to India. There are important modifications introduced into the Indian Code which the circumstances 
require.

284. B y the Chawmxm.—I t  is the English law in India?—Just as this would be in regard to 
Victoria.

285. By the Hon. J. Service.—There are local conditions that would modify the Code?—Yes; and 
if you will look through the marginal notes you will find, in a great many cases, the Indian Code has been 
adopted—the Contract Act, the Act of Succession—and the same thing applies to the criminal law.

The witness withdrew.

Haynes W. Dickson, examined.
286. B y the Chairmcm.—You are the Vice-President of the Law Institute ?—I hold that office.
287. Have you given any attention to Dr. Hearn’s Code?—I cannot say I  have; I  have glanced 

through it; I  have only had it in my hands a very short time.
288. Have you had opportunities of becoming acquainted with it in your practice, or obtaining know

ledge about it ?—No, I  have had to refer to it on one or two occasions, but not oftep.
289. Have you formed any opinion as to the propriety of having a Code at all?—I am certainly of 

opinionThat a really good Code would be a great advantage.
290. Are you in a position to offer any opinion with regard to this Code; can you personally, or on 

behalf of the profession, give the Committee the benefit of any opinion as to whether it would be desirable 
to adopt Dr. Hearn’s Code ?—As far as the council nas spoken, it is certainly somewhat against the passing 
of the Bill as it stands. I  do not think any member of the profession has had time to look through it, or 
would give an opinion. I  have heard what barristers have stated about it; I  am not in a position to say it 
is correct or not. I  would say that, in my own reading, it seems to me on many occasions to be too general; 
it is not distinct enough to be of great assistance to us.

291. Have you found it inaccurate ?—Yes, I  have in one or two instances. I t  takes the law too 
generally. As it stands, it would not be any guide to me at all; I  would have to go and find out what the 
meaning of the Act was before it would be of any service to me.

292. I  might premise that we have had clear evidence that the Code is inaccurate in many respects, 
and, therefore, assuming further that it would not be safe to adopt it absolutely in the sense in which it 
would repeal all the Statute law, the suggestion of clause 2 has been made, viz.:—That you should, for a 
short time, enact the Code, leaving it to declare the law prima facie, but to be corrected by reference to the 
outside law whenever it was shown to be incorrect. Have you formed any opinion, or have those you 
represent done so, upon that ? The feeling of the council is decidedly against passing the Bill with that 
clause in it; they think there would be no finality; it would be only an ordinary text-book, and a book not 
so well known to us as many others we have been studying since we have been in the profession, and it cer
tainly would not be to our advantage; there are many other text-books we have been accustomed to all our 
lives, and we should not turn to this text-book with so much confidence as to those we know; the feeling 
of the council is they would rather see the Bill passed in an inaccurate state than passed with that clause.

293. I t  would be a little more than a text-book, because it would be law until it was shown to be 
otherwise ?—I  am afraid it could never be more than a text-book; the very first question would be—“ Is it 
the law ?” and we should have to go behind it on all occasions. I  think we should turn to the books we 
have been accustomed to all our lives, rather than to the Code.

294. If the alternative were between putting the Code aside altogether and adopting it with that 
clause, you would say “ Put it aside” ? At present I  would.

295. Are you prepared to recommend adopting the Code as it was proposed last year without that 
clause?—Personally—and I  think I  am speaking again the views of the council—I  would like to see some
thing more done to make it more accurate before adopting it. As it stands it would be almost too dangerous 
without clause 2; I  would like to see something done by which it could be revised in some way.

296. In neither shape would you care to take it?—Unless with further revision.
297. By the Hon. Lieut.-Col. Sargood.—What chance have we of further revision?—I am afraid there 

are no professional men here who could give the time to it, but Mr. Pollock at home would be just the man 
to revise a Code like this. I  think there are other men who are not in active practice, but who have 
devoted their time to lectures and writing.

298. What time would you give Mr. Pollock to revise that ?—He is a lecturer at present. When I 
was at home he was writing a book, I  think, on the law of retorts, but he might devote his whole time, 
I  daresay.

299. Supposing he did devote his whole time, what time would you give him?—There are other men 
besides Mr. Pollock too, such as Mr. Chalmers. I  think there are men at home who have time and ability 
to devote to the revising of that. I  think it would take, perhaps, a couple of years: I  think we ought to
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302. By the Hon. J  Service.—p o  you think the revision by an eminent barrister at home would be 
regarded by the profession here as sufficient to satisfy Parliament in adopting the Code on their recommen
dation if you employed more than one m a n ? -I  do. I  would not put it before one man. I  mentioned Mr.
Pollock s name casually. I  suggest at least three men should be employed. I do think it would then give 
greater confidence. Of course it would be better to have it done in the colony, but the question is whether 
three leading men would give up practice to do the work, and I  do not think we have in the colony leading 
men sufficiently idle to do it. Dr. Hearn revised it, and he employed men under him. We do not know 
who they were, but I  think there are men of equal ability to Dr. Hearn at home who would confirm what 
he has done.

303. By the Hon. Lieut.-Col. Sargood.— Beioxe we agree to that, we should come to some decision 
as to whethei t-liis is th.6 best form of codification?—Yes; I  think it might be improved upon. I  think it 
might be simplified.

304. By Mr. D affy  .—You are aware the law of bills of exchange is practically codified in this 
colony?—Yes; it is taken almost word for word from the English Act.

305. Has that proved satisfactory?—Yes.
3C6. Do you know how it was introduced into the Legislature at home?—Mr. Chalmers was 

employed by the Bankers’ Institute and by the Chamber of Commerce, or whatever they call the body at 
home, to draw the Bill. I t  was then brought into the House of Commons by Sir John Lubbock. After it 
had been read a second time it was referred to a Select Committee, of which Sir Farrer Herschell was 
chairman. The Committee consisted of three Queen’s Counsel, merchants and bankers; they sat upon it as 
a Select Committee and took evidence. Mr. Chalmers was present the whole time. All the amendments 
were given to him ; he altered the Bill accordingly, and it was again returned to the House of Commons, 
read a third time, and sent to the House of Lords. From there it was again sent to a Select Committee, 
with Lord Bramwell as chairman. A few amendments were then made. They were agreed to by the 
Commons, and the Bill passed without opposition. They had the advantage there of the assistance of men 
like Mr. Chalmers and well-known law members of the House of Commons, as well as the House of Lords.
Everything was done to make it safe.

307. It proved satisfactory?—Yes, there was only one opinion upon it, and that was satisfactory,
It would be wise for us, perhaps, to wait until they do codify in England, and take it, as far as we could 
from them.

308. I t  has been suggested by some of the previous witnesses that instead of codifying the whole, 
we might take different sections of the law and codify them; for instance, the law of partnership on which,
I understand, Mr. Pollock was engaged; what is your opinion of that ?—I  should prefer to have it as a 
whole, I  think it would be much better; but if we cannot do it perfectly unless we do it piecemeal, let us 
have it in that way, but if we could get it done as a whole, let us have it.

309. By the Hon. Lieut.-Col. Sargood.—Would it be better to take this as a whole or wait for work 
extending over a series of years ?—I  would rather have it brought in piecemeal that have it as it stands at 
present. If we could feel that what we did get was absolutely final, I  should prefer that to the want of 
finality at present.

The witness withdrew.

William Lynch, examined.

310. By the Chairman,—You are an ex-president of the Law Institute?—Yes. William Lynch,
311. You have been deputed to express the views of the institute in regard to the General Code llth SePt’ 1888* 

Bill?—Yes.
312. Have you been able to give the Bill any attention yourself? —I  have been interested in the Bill 

ever since Dr. Hearn commenced to deal with the subject. I have given it some sort of general attention 
and consideration as a matter of general policy.

313. Have you examined the text of the Bill ?—I  have looked through the Bill. I  would not be 
disposed to offer a critical opinion on its correctness or otherwise.

314. Have you used it as a reference book ?—Yes, I  have.
315. If you were to express any opinion what would that be ?—Taking the Bill as it is and having 

heard the views of the gentlemen who have already given evidence before the Committee, particularly the 
statement made by His Honor the Chief Justice, that probably there would be a number of errors found, 
it seems to me it would be a very inadvisable step to pass the Bill in its present form. I t seems to me also 
that the second clause in the Bill is one that would add another terror to the law, which is sufficiently diffi
cult and intricate already, if you were to argue the correctness of the Code in every case, as I  think would 
undoubtedly happen. In  cases where it was a question of common law, the Code would come into dispute, 
and that would add another element to litigation. That is the way it presents itself to my mind. It would 
be certain that in every case governed by the common or unwritten law the Code would be disputed.
It is a matter that lawyers dispute about now.

316. Would that increase the present difficulty where every case is disputed ?—I t  seems so to me.
The judges would assume that the Code is the law, and where the law as laid down m the Code did not 
suit any practitioner, and it came to be a question of common law, the Code would be attacked as being 
incorrect

317. Is not that the case now. One lawyer cites the case of Brown and Jones, and another says 
that does not apply ?— La any case it seems to me it would add to the difficulty because the judge, particu^ 
larly in the inferior courts would be bound to assume that the Code was the law;
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318. Would you not approve of the adoption of the Code in either form, with or without the second 
clause ?—I may safely express the opinion that the Code, if correct, would be an immense benefit but 
with the expressed opinion that I  have seen of the best experts that the Code is very inaccurate; I think it 
would be inadvisable to have it at all with or without the second clause.

319. Bo you think from your knowledge of the profession here that we have the means at command 
to revise that Code so that it would be correct ?—I think it might be done. I t  would be a slow process of 
necessity. I  do not think any living man could undertake properly to revise that Code during his life and 
I  do not think it would be advisable that any single man should undertake it, because practitioners them
selves follow certain branches of the law and devote their attention to those branches. I t  is an enormous 
subject to deal with I  think, beyond the grasp of any single man. I  think we have already proceeded in 
the direction of the codification in our consolidated statutes ; that is practically codification, such for 
example, as the Criminal law.

320. How would you propose to do it, supposing Parliament were anxious to revise that Code?— 
I  would follow, to some extent, the course referred to in England as about to be adopted by the Imperial Par
liament. I  think if you had men appointed as permanent Commissioners to deal with certain portions of the 
law and report to Parliament at certain intervals, and taking up certain subjects, we might in time get a 
perfect code.

321. Do you think we have men here who would devote themselves to that work ?—I do not doubt 
it. We are apt to run away with the idea that because a; man occupies a prominent position in his profes
sion that he alone is able to do the work, but there are flowers born to blush unseen, and there may be men 
in the profession who perhaps will never come prominently forward who would be quite capable of doing 
the work. I t is not altogether a difficult process for a man of ordinary ability, because he has the Code as 
it is here already drawn. The drawing of the Code might be a work of great difficulty, but Dr. Hearn has 
disposed of that by having produced a Code, and the question for a man now dealing with it would be the 
comparison with the existing law and the expression by the Code of the law as it now stands, and deter
mining if it expressed the law correctly.

322. B y  the Hon. Lieut.-Col. Sargood.—You would be prepared to accept the Code in its present 
shape ?—It seems to me the Code is a good one.

323. B y the Chawman..—You would recommend that Parliament should vote sufficient funds to have 
it revised ?—Yes, I should like to see that course adopted, or gentlemen appointed as commissioners to take 
the law part by part. I t  is a matter of great importance, and money might well be spent upon it.

324. You are entirely against enacting it for a short time with the second clause ?—I think it would 
be a dangerous thing to do.

325 B y Mr Duffy.—If there were no means of codifying it as a whole, would you be in favour of 
piecemeal codification?—Yes. I think that would be the most advisable method to adopt; I  think it would 
be more perfectly done.

326. B y the Bon. Lieut.-Col. Sargood.—Do you mean by piecemeal codification taking a portion of 
this Code and seeing if it was accurate ?—Taking a subject ?

327. You have first, as I understand, to decide what form of codification shall be pursued, if you are 
satisfied with the form would you take up portions of this at a time and simply revise them ?—Yes, that is 
what I  should be disposed to do. I  think that might be accepted as the form—a sort of draft and compared 
with the existing law* and if found to be correct it might be passed in to law.

328. By the Hon. D. 3telville.—Have you found anything wrong in this, that you could refer the 
Committee to ?—Yes, I  have seen parts in reading through it, I  have noticed parts that seemed to be in
accurate, but you have already had better opinions than I can give on the subject.

The witness withdrew.

His Honor Justice Sir Henry Wrenfordsley, examined.
329. By the Chawma/n.—Have you had an opportunity of considering Dr. HeanFs Code at all ?— 

I have not had an opportunity of studying it.
330. You have given some attention to the question of codification? — Only in the course of my 

colonial experience at Mauritius, where we administered justice under the French Codes. I was Minister 
of Justice there for two years, as Procureur-General, and during that time 1 had an opportunity of 
judging of its application.

331. I t  was founded on the Code Napoleon?—Yes. I  think codification is a somewhat arbitrary 
form of administering justice. I  question very much whether a system of codification is applicable 
to the very free and liberal communities which- you are likely to possess in these colonies, happily for the 
colonies themselves; although I  think that a strict application of a code is free from many embarrassments 
which apply to other systems. We had to alter the codes in Mauritius, aud I  found on inquiry, for the 
purpose of reporting to the Secretary of State, that there was a marked difference in respect to the Code as 
between France and Belgium, and I  had occasion’ to. call attention to that fact. The difference arose in 
the application of the Code to real property and to personal estate. We are living in an age when 
personal property is increasing in value; whereas, real estate is decreasing. In new communities like the 
one you have here, your real property law is not complicated, but the law applicable to personal estate 
is becoming very technical—hence I  am inclined to think that case law is not so very objectionable. 
The term codification is a very inviting one to statesmen, as also to lawyers. The French Code is a very 
beautiful instrument, but it requires technical knowledge, and it might become a very dangerous instrument 
in the hands of incompetent men. Assuming that you have a good code here—which I  assume you won 
have, I  still question whether a code would be advantageous to you.

332. Did you not find the code in Mauritius simplify the administration of justice? No, certain y 
not; I  found the same references made to cases there. With regard to real property, Mauritius
a colony by treaty, we are bound to administer French law, but the proceedings are in English, and t e 
criminal law is, practically, the English system. I  found that we had to alter the law with reference to a 
very important question, and it is an illustration which I  may mention. By the French Code eveiy wi e 
had, up to the time when we introduced our ordinance, the right to dower, called in French the occ 
mortgage; in fact, a man could never give a first charge on his property, because the moment he became
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insolvent that occult mortgage would spring into existence. A private member introduced a Bill for the His Honor

n*  0bjeCted t0  that and the consequence was that the « S B SBill was retei• ed home, and I  advised the Government to submit the question for the opinion of the , 
Procureur-General of t  rance and the Pr o cur eur-Gene, al of Belgium, whose opinions were, I  believe, taken. nfchSê 1888- 
The Bill came back with certain modifications, and was subsequently passed; but 011 looking into the 
question I found this state of things—Belgium and France were at one time governed by the same code ;
Belgium had become in course of time a commercial country, and she had cultivated commercial interests ; 
and she had varied real property law for the sake of giving facilities to commercial transactions. The 
consequence was, that she emancipated real estate from the right given to the wife. France had discussed 
the question in the days of some celebrated statesmen, and they never could agree to change the law, the 
consequence, being that there is now a difference in the application of the code as to real estate in Belgium 
and France. There was another objection—when I  arrived in Mauritius, companies of limited liability 
could not be formed if they had relation to land ; but, for the purpose of facilitating commercial relations, 
and to give holders of land an opportunity of borrowing, we changed the law. I  did not do it myself ; but 
I had instructions not to oppose the Bill, which was introduced by a private member, a gentleman of 
considerable ability, I  refer to M. Celicourt Antelme. I  supported that Bill. I  thought it was a proper 
one.

333. They were changes in the code?—Yes; but in regard to its general application, I  think that 
to introduce a code like this, which is at best only tentative, you would have to change your legal system 
altogether. The code requires a good deal of technical knowledge.

334. Have you been able to examine the Code yourself?—I have only looked through it.
335. Have you considered the effect of the second clause?—I  think it is a very good clause. You 

could not legislate without it. I t  is a permissive clause. Speaking generally, I  do not like permissive 
clauses. The effect of that clause will be to introduce a double legal system here.

336. Temporarily ?—Temporarily.
337. Would it create much confusion?—I  think so.
338. I t has been represented to us that to adopt that second clause would be introducing a new 

element of confusion into litigation, that the court would first have to determine whether the Code was law.
That would be always disputed, and then they would have to fall back upon the well-known uncertainty of 
all law; do you agree in that ?—I  do. I  think there would be no finality.

339. Then do you approve of the second clause?—If you pass the Code, I  should say “ pass the 
clause,” because, as I  have said, codification is a very arbitrary form of administering judicial procedure.

340. A code at all ?—A code at all.
341. Your advice would be not to adopt any code ?—Yes. We considered that question in 

Western Australia. When I was Chief Justice I  was appointed by Sir William Robinson chairman of a 
commission to revise the statutes. The present Chief Justice was a member of that commission, and we 
considered the advantages of codification, and we decided that, in a colony like Western Australia, the idea 
of codification was out of the question. We contented ourselves with revising our statutes. They were 
sent over to Victoria and were printed. We employed a gentleman of the bar here to revise our proofs, 
and we gave to Western Australia a very perfect edition of the local statutes. I  am certainly in favour 
of revising the statutes.

342. Your opinion is against adopting this Code ?—It is.
343. Even supposing this Code could be corrected ?—A perfect thing is always better than an 

imperfect thing, but it is open to the objection that it is, as I  have said, an arbitrary form of administering 
justice, not agreeable to our free institutions. Allow me to point out another objection, and one of a 
practical character. The magistrates of France, using the word in its widest meaning, from the judge to 
the police magistrate, are all trained men. A  man in early life passes into that position, he never becomes 
an advocate, he is always a judge. Our system is directly the reverse, and I  think it is the best. You 
select judges from the men who have had the greatest experience at the bar. In  France it is the reverse, 
because the judge always requires an expert knowledge of the code. He never argues with the Bar, he 
scarcely listens to a suggestion, he simply interprets the law. I  think that is not in keeping with the 
character of our procedure.

343*. You are against the Code?—Yes, I  am. I  think it will lead you into a great deal of expense, 
was going to notice a letter that has been received from Messrs. Freshfield and Williams. I  have the 
greatest respect for their firm, but the idea of sending this Code, with a fee of 500 guineas, to a London 
barrister would, to use a mild expression, be almost useless. The man you want to supervise that Code is 
a very able man without any business, and it is a very difficult thing to find that sort of man. I  should 
be sorry to see the request made.

344. You would be in favour of codifying parts from time to time?—I think so, from time to time.
I think, for instance, consolidating the statutes is a most admirable thing. I t  is all very well to talk against 
case law, but I have learned to like case law. A good deal of our case law is technical. We have very 
few leading cases, but from our text-books the law on the whole is very well administered. The leading 
principles are so well defined that our leading cases are very few. A  man with an ordinary knowledge of 
the judicature rules here, and a practical knowledge of commercial affairs, can carry 011 a large business as 
a solicitor without troubling himself much about legal principles. The moment a legal principle is
discovered it is generally dealt with practically. . . .

345. By Mr. Officer.—Will you explain what you mean by an arbitrary form of administering me
law. The Code, as I  take it, would only be recognised in so far as it agreed with the law ?— Ihe  Code is a
system of definition; it is a compilation of definitions.

. 346. Still that must agree with the law ?— Yes, but it is exceedingly difficult to e ucidate the law fom  
the definitions. Where a man is possessed of any ordinary knowledge of any legal subject, that; b 
would be of very little use. It is a valuable compendium, but when you come to every-day practice
would not be of much use. , . rw ia ? TOV>347. Would not the point you have referred to be better termed inaccuracies in the Code —No,
I do not h in k i t  is fitted for these colonies. There is a great deal of mannerism in France which is 
unknown here T h e general procedure of the court is distinctly arbitrary, and would not be tolerated ,n
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348. By the Hon. J. Service.—That is the procedure ?—Yes.
349. You seem to indicate in your early evidence that a code of any sort was not suitable to a 

country such as we have here ?—Yes.
350. That struck me as a little peculiar, because I  do not look upon the Code as being a sort of cast- 

iron or stereotyped statement of the law, but as being capable of amendment from time to time, and, therefore
I  would like to have a little further information as to why the Code is unsuitable for these colonies ? The
Code, to be perfect, must be well defined; the leading principles must be well defined. Take the subject 
of hypothecation or anything you like, it must be well defined; and it is very difficult for a draftsman to 
render in a concrete form all the decisions you will find spread over a vast number of cases, and new 
subjects are continually coming up. You must remember, speaking historically (I am speaking from 
memory), that when the Code was framed, interests with respect to land were rather well defined in France. 
They had what you have here, but what they never had in England, a perfect system of registration. The 
consecpience was legal interests were well defined. I t  was a good escape from the remains of the feudal 
system to a system which obtains in the present day, but there have been great changes in the world since 
then. Personal property has increased to an enormous extent, and for one case affecting real property you 
have a thousand relating to commerce and personal estate. Those are changes which are occurring daily.

351. Is the administration of the Code less elastic than the administration of the law ?—I think so.
352. Is it necessarily less elastic ?—I think so.
353. Because it deals with general principles ?—It stands there as a leading principle. A man 

would come in and say “ There is a legal principle defined there, I  claim upon i t / ’ In short, I  think the 
transactions of society have become too numerous to be embodied in a code.

354. There is a question that has arisen in other minds than my own—what is codification. I noticed 
in looking over the procedure of the Committee last year that there were different definitions given of it. 
For instance, one spoke of classification as if that were codification, and another spoke as if codification 
were more a statement of general principles than the definite precise law, and I  confess, although I have 
formed what I  think is a pretty correct idea of it in my own mind, my own impression is (I would be glad 
to be corrected if I  am wrong) somewhat in accordance with what you have mentioned that codification im
plies more a general statement of principles upon which judgment should be given than definite lines laid 
down to meet particular cases. I  should like to have a real definition of codification if I am wrong. If we 
are discussing codification of the law and have formed erroneous notions of what it means we shall be rather 
at fault ?—The practical way of dealing with the Code, whether with Real Property or the Criminal Code, 
is that a judge would say “ This is a prosecution under Article 283 or 284/’ and you would see at once the 
nature of the charge. I  look upon that as being a definition of a particular crime speaking in reference to 
the criminal law. That is an arbitrary form. No doubt you have something analogous to that, you have 
your definition in your criminal statute, and I  think your Criminal Statute Act is a very perfect Act.

355. Would you not refer in the same way to section so-and-so in the Criminal Act?—I am point
ing to that as an illustration of what the Code may accomplish.

[ The Hon. II. Cuthbert took the Chair in the absence o f  Mr. Wrixon.~\
356. What is the difference between a French judge referring to article 283 and an English judge 

referring to section 19 for example ?—I do not think there would be a very great difference—that is why I 
referred to your statute law as being so very satisfactory; you have the whole of your criminal procedure 
embodied in one Act.

357. A kind of codification ?—A kind of codification.
358. Go outside of that and take any ordinary statute law, what would be the difference between 

referring to any section of any statute in the book and a judge [in France or Italy referring to an article in 
the Code ?—There would not be any difference because a statute defines either a right or a wrong. You 
have the advantage of statute law, but there again you are met with rules and restrictions. I apprehend 
that is a very good illustration of what I  say. Y"ou have the statute, and that statute in the hands of the 
judge is more or less amenable to treatment of an artistic character; because he deals with it by certain 
well-known or defined rules, by which he is bound to assist the Legislature, but when you come to deal 
with the Code as defining rights and wrongs and so forth in regard to property, matters become very 
complicated.

359. I  am not quite sure if this course of inquiry is exactly within the scope of the Committee, but 
it appears to me that if codification really means the expression of principles upon which the judge should 
decide in particular cases, it would appear to me to be a thing in accordance with the spirit of the age, 
because if you take those strict principles of construction that judges give the statute law, that has been, 
though much modified, what the world has been groaning under for a long while. For instance, we had 
the strictest possible statute law, that was construed in a way that often conduced to the grossest injustice 
in individual cases. I  think the equity law was brought into existence partly to correct this tendency to 
deal with things in a strictly literal sense, according to the statute. I am not quite sure whether under the 
Judicature Act this tendency of the age has been further developed by enabling the court to deal in an 
equitable fashion with what you might call the Nisi Prius cases. I t  appears to me that the most perfect 
stage at which we could arrive would be one at which every case would be certain to be decided according 
to the principle, and not according to scientific and arbitrary decisions of judges, which have themselves to 
be explained ?—The intention of the Judicature Act was to give the judge full power either in law or 
equity to deal with a case coming before him.

360. Do you not think that, if we could establish or create a Code which should deal with those genera 
principles, it would give us greater assurance that individual cases would be decided more in accordance 
wfith equity than mere law?—No, I  do not think so. I  think the tendency of most judges is to give 
force to the equitable jorinciple in every case. I think the judicature system has been very m^c 
hindered by the enormous number of rules that have been made. I  think the symmetry of the Ac 
has been lost in the number of rules that the judges have made. I  do not speak with regard to your ov n 
judges—I am speaking of the English system. When I  was in Western Australia we introduced 16 
Judicature Act. All the rules were prepared and adapted to the circumstances of the colony, and I di m/  
best to simplify them. I  set my face against throwing difficulties in the way of the future. My 1 
that to approach a perfect legal system you want a quick decision, and the general public will put up wi
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link you are obblmg along at all. You have a very good system, presided over by a very stron^ Bench, 
think if you consolidate your statutes you are better off than we are in EnglancL in some ^Lpects I  

think you are better off than they are in Mauritius. If  you look at the appeal book ^ou will see that many 
very complicated cases 5 0  home from Mauritius, which I should be very sorry to see embarrassing the 
coui ts heie. That is owing, as I have said, to the state of the law as applying to real property. .

•n ? " t  f  Q V ! lG Chairman.—-Yow approve of consolidating statutes in every case where it is 
possible . I  do. Speaking as a practical man, I  should say it is possible to codify a statute or a subiect 
with little expense, and you are  ̂more likely to get a man competent to do it, whereas, if you undertake 
such a gigantic thing as codification, you require a man with the mind of Justinian to make it perfect.

362. Would you be in favour of codifying particular subjects?—I  would.
363. Taking it piecemeal—for instance, taking mining law?—Yes ; I  think that is a very practical 

suggestion.
364. Take the law of partnership—would there be any difficulty in dealing with that?—I think 

if you had your laws consolidated and sent home to the Privy Council you would do a great service 
to the colony.

365. Consolidation refers simply to the statute law—codification refers not only to the statute law, 
but to the unwritten law, and the principles to be derived from the different cases that have from time to 
time occupied the time of the courts ?—Yes.

366. By the Hon. J. Service.—Could there be codification of the statute law as distinguished 
from consolidation of the statute law—taking the mining law for example ?—Your mining laws are alto
gether confined to statute law ; you have built up a somewhat complicated system, and it would be a great 
advantage to consolidate them.

367. What I  want to get at is the difference between codification and consolidation. I  understand 
consolidation, but I  want to know if codification of that same statute law is a process distinct and separate 
from consolidation. I  have been trying to find this out for a good while ?—Consolidation of a statute 
means that you gather up all the principles of the statute law, but if you codify with reference to any par
ticular subject that has been dealt with by that statute law, you must embrace all the legal principles which 
are incident, and that takes you to a very large circle. I  do not think that would apply to mining law, 
because the rights created by that particular interest are well defined, and they are rights that you your
selves have created by statute law.

368. The judge would apply that principle to decide this particular case, but in the case of codifi
cation the principle would be laid down in the statute ?—Yes.

369. Could it be laid down in a code in such a distinct fashion that no two judges could differ ?— 
No, I do not think so, having regard to the constant references under the French Code that are made to 
appeal cases decided in France. A man at the French Bar quotes cases decided by the Court of Appeal 
just as freely as they do here questions decided in our own courts.

370. By Mv. D uffy.—Is there not something in the Code which restricts judges from making case 
law ?—They are obliged to keep to the Code. I  do not wish to complicate matters, but there is a system of 
procedure under the French law of which you have no idea here. Take the case of people under legal 
disability; women’s and children’s rights, and the rights of persons of unsound mind, they are the best illustra
tions. Every case that comes before a judge under the French law, having reference to persons of that class, 
is sent immediately to the Procureur-General. The court will not deal with those rights unless they get 
first of all a report from that officer. That leads to a great deal of delay. I  think the judges very often 
take advantage of that to relieve themselves of some responsibility. Imagine our Minister of Justice 
here having his office inundated with petitions from relatives of people under legal disability. Every 
petition presented here, under your Settled Estates Act, would go, in the first instance, to the Minister 
of Justice for his report, and the judges would naturally shelter themselves behind it. I  know I  should 
say if a man came to me—“ Go and get me a report from the Procureur-General, to see that the rights 
of the person under legal disability have not been interfered with,” and then 1  should have no hesitation in 
making the order.

371. By the Hon. Lieut.-Col. Sargood.—That does not necessarily follow under a code?—N o ; but, 
I  have had some experience under the French Code, and I  do not see that we were better advised under it 
than we are here.

372. Does the same practice obtain in Belgium ?—I cannot speak as to details. I  gave a reference 
to Belgium which applies more to statesmanship than to anything else. Belgium being a commercial 
country, has led the van, and is, the foremost country in Europe in promoting legislative reform which may 
tend to assist trade. She is a small country with large commercial interests. France is not a commercial 
country in the same sense. Belgium requires legal facilities by which to borrow money, and to increase the 
value of land, in order to get the power of creating first charges, which she could not have done otherwise ; 
hence she has changed her laws.

His Honor withdrew.

Adjourned to Thursday next, at half-past Two o'clock.
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His Honor Mr. Justice a’Beckett, examined.

373. B y the Chairman.—Have you had an opportunity of considering this General Code at all?_
I  have availed myself of the opportunity afforded by the Code being sent to me with my attention 
particularly directed to the second clause, proposing to give it a qualified operation. Before givino- an 
opinion as to that clause, I  thought it as well to test the Code in a few matters coming within my°own 
professional and judicial experience. This Code of course covers every ground that a lawyer has to travel 
over, but I  thought I  could form the best opinion by consulting it on the ground with which I am most 
familiar, and the result of that testing was to leave me under the impression that the Code was bad, that it 
was untrustworthy and misleading, that it put in an attempted scientific shape matters which while intel
ligible in the source from which they were taken, were unintelligible in the shape in which they find them
selves in the Code. I t  is very easy to express opinions of that kind and generalize for or against any 
proposal, and in order that the opinion that I  have formed may be tested, I  have taken certain clauses from 
the Code as specimens which seem to me to justify what I  say, and it will take a very little time to refer to 
them. The members of the Committee, the lay as well as the legal members, will be able to appreciate the 
objections which I  found to the Code, and to consider whether it deserves the strong observations which I 
for my part apply to it, that it is bad, misleading and makes things which were plain originally difficult to 
understand. The Code professes to be a statement of the common and statutory law, and I suppose is 
intended to guide at all events the lawyer, if not the layman, the man of common sense, as to what he should 
do, how lie should act in reference to a particular matter as to which he wishes to consult it. I  take, to 
begin with, the case of a will, the Code purports to set out what is required by statute law to make the 
execution of a will valid. Turn to page 555, and look at clauses 3 and 4. I t  says “ 3. Every will executed 
in the manner hereinafter provided shall be valid without any further or other form, and every will not so 
executed shall be void.” Then it goes on to say what is necessary and it says “ The signature or mark of 
the testator or the signature of the person signing for him shall be so placed that it shall appear that it 
was thereby intended to give effect to the writing as a will.” I  say that is altogether bad law. It is bad 
statute law, and it comes of the endeavour to put into condensed shape that which the statute has expressed 
at length. The original Act provides that a will shall be signed at the foot or end. The amending Act gave 
a liberal construction to “ foot or end ” but required that the will should be signed at the foot or end, and it 
does not matter how clear it may be that the testator’s signature was intended to give effect to the will, if he 
does not put it where the statute intended it, the will is bad. I  had to reject the other day the probate of 
a will where there was no doubt of the intention, but the testator had signed in the middle of the printed form. 
He thought that would do, and no doubt he meant that to give effect to the will, but statute law considered 
it was not well to leave matters so wide as that but that there should be a statutory restriction as to what 
'should make a will valid. So I  say that is bad law, and it comes of trying to substitute the draftsman's 
version of the law for the law itself which he had better have left alone; therefore the Code is more mis
leading than one of those common printed forms, or one of those common almanacks which tells the testator 
what he is to do. There is a simple plain point; therefore I  say that is an instance. Before I  leave the 
subject of wills, I  may point out this, that the framers of the Code have chosen to introduce into the Code 
a great deal of statutory matter, and it finds its place under the head of “ Interpretation of Wills.” Lawyers' 
know that there are very special statutory provisions in relation to clauses in wills. Those are repeated 
but they are not repeated in the language of the Act, the draftsman has adopted "his own language. I  give 
an instance that lawyers can consult. I  will not occupy the time of the Committee by pointing it out 
myself, but I  will ask any lawyer to look at section 16 of the Code, at page 21, and compare it with the 
statute which it purports to re-enact. I t  is not truly re-enacted. I t  is a very difficult thing to say 
whether those verbal alterations, as they are supposed to be, are not alterations exceedingly material, and 
unless you have great confidence in the framers of the Code, it is exceedingly dangerous to allow them to 
substitute their own phraseology for the language of an Act of Parliament dealing with a specific subject. 
Now I  come to another branch in which I  say the Code is bad and misleading; take the voluntary settle
ments at page 478, clause 5. Lawyers and many laymen know that when a man makes a voluntary settle
ment without consideration, if he afterwards sells the property for value, the voluntary settlement goes by 
the board, and . the voluntary settlement is absolutely void under the statute of Elizabeth, a very old statute 

"which has received a judicial construction. The law on that subject is stated in these words—“ Every con
veyance of land without valuable consideration shall be voidable at the option of any subsequent purchaser.” 
That “ voidable” and “ option” are both fanciful, and I  say incorrect, “ thereof for value from the same 
grantor "whether such purchaser had or had not notice of such conveyance.” And there it stops, but it does 
not point out this which is a most material thing—if this is supposed to be a condensation of the law, there 
is an absolute statement without the qualification, which is also faihiliar to lavVyers that, although the con
veyance may have been without valuable consideration if the daughters have married husbands who have 
known of and considered the settlement, or if anything has been done on the basis of that settlement, then 
this clause does not hold good, and the subsequent sale for value does not avoid the settlement, and I venture 
to say that the words “ voidable” and “ option” are incorrect. The statement of the law is imperfect and 
misleading, inasmuch as it should receive that most important qualification that things done on the faith of 
the voluntary settlement after its execution may make it irrevocable.

374. By the Hon. J. Service.—Before you pass from that may I  ask is the law conveyed in a recent 
decision, that is that in the event of a daughter being married the husband might plead he had married her 
on the strength of her becoming an heiress ?—That has recently occurred, but it is merely putting into shape
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ion, u o save ime, say the thing positively, and other lawyers can look and see for themselves 
section says Where there is an assignment of property to specified creditors for their particular security or 
satisfaction, such creditors shall be deemed to be purchasers for valuable consideration. But a general 
assignment for the benefit of creditors generally shall be deemed to be without consideration.” That is to be 
a voluntary deed. I  hat is absolute nonsense.  ̂ If the deed is made for the benefit of creditors generally, and 
is communicated to those creditors, those creditors are in the position of people from whom consideration 
moves, and the way in which the enois have arisen appears by the section he refers to in the margin 
“ Story Eq. Jur. s. 1229. It is a detatched section which is dealing with another subject altogether—the 
subject of the vendors lien for unpaid purchase money, and he is contemplating a special case where there 
is a debtor who has g’ot a legal conveyance, and who has, nevertheless, not paid all his purchase money. In 
such a case as that, he says that if the debtor makes a provision for a specified creditor, and enters into a direct 
contract with him, the vendor may lose his lien, but if it is a general arrangement in which the element of 
contract does not come, that vendor’s lien may be preserved, hut there is no such general proposition as that 
in the Code. That general proposition is erroneous. Any lawyer would condemn it at once, and the lay
man would say “ Why should it be—if a man make an assignment for the benefit of creditors generally, and 
the effect of that is that they trust to the realisation of the security, and do not enforce payment, is that to 
he a voluntary deed that a man can go next day and sell over their heads ?” I t is bad law.

375. By Mr, Duffy.—Might not the idea there have been that the contemplated deed would be a 
deed to A. B. u pay my creditors so-and-so,” not specif}ring any creditors and any sums but generally to 
any creditors?—I  do not think so. I  thought at first it was another branch of the law turning upon agency, 
that if a man makes an arrangement with an agent to pay his creditors he then merely creates an agency 
and can revoke the agency. But it is not so; it is turning into a general statement with reference to a very 
peculiar state of things something that, as it is put down in the Code, is wrong. Now go to page 481, section
2. That I  can dispose of shortly. I  say that is very confused. I t is very elaborate and confused. “ Where 
any settlement or disposition of property or of any valuable security is made with intent to defraud creditors 
whether existing or subsequent or without valuable consideration and good faith or without the considera
tion in good faith of blood or affection, if any person sustain damage thereby, such, settlement or disposition 
shall at the option of the person damaged be voidable to the extent that is necessary to satisfy his claim.” 
I  will not trouble the Committee with that. I  say I  do not like that. I  do not know exactly what it means. 
Then come to 533, section 6. “ Where of two mortgagees one has the legal estate but not the title deeds, and 
the other has the title deeds but not the legal estate, the court shall not assist either party.” What does that 
mean. I  say it is nonsense. I t  would mean that virtually there was a deadlock; nothing could be done. When 
the courts were divided, when there was an equitable jurisdiction and a legal jurisdiction the man might have 
rights in equity which he could not enforce in a court of law; he had to Come in into a court of equity, and his 
coming there was a confession that he wanted something the courts of law could not give him. This was 
the case where the plaintiff and defendant were equally meritorious from the fraud of some third person, and 
each party was equally at a disadvantage. The court of equity would then say, “ The defendant has just 
as much right to say 6 do not hurt me,’ as the plaintiff has to say ‘ help m e/ and therefore we leave you to 
your legal rights.” But when we have one court it is nonsense. I t  is drawing out from old cases in refer
ence to a different state of the law a position which does not hold good at the present time, and if the mort
gagee brought his action the man who had the legal estate wanted to turn the man out who had possession of the 
land, I say it would not hold good fora moment to say that the court would not assist him. I t would assist him. 
It is drawn from an old source without the appreciation of the change of the position which has been made. 
It is part of that desire which is evidenced throughout the Code to do too much. It is a wonderful work of 
industry. No one can read it without admiring the industry, but it is misplaced industry to my mind.

376. By the Hon. J. Service.—Do you think it possible that this clause may have been drawn prior 
to that alteration of the law which you refer to; was it before the Judicature Act when law and equity 
were dealt with together ?—Then it would be wrong, because they should say the court of equity will n-ot 
do so; the court of equity will stay its hand.

377. To a certain extent this being written before the fusion of the two courts together might have led 
to a certain degree of confusion in the drafting of this particular section ?—It may have been, but then it 
is imperfect, and this professes to deal with the law of to-day. Now come to page 542, section 12. I  may 
say I have not many more instances, but I  am anxious not to generalise but to give others the means of testing 
the value of my opinion. “ Where a person has a lien takes security for the debt, it shall be presumed unless 
the contrary appear that the security to the extent of the amount that it covers  ̂is in discharge of the debt. 
But no such presumption shall arise in the case of a bill of exchange until it lias arrived at maturity. 
That is not so. That is wrong, possibly it may be a misprint, it may be meant for the discharge of the 
lien, but it is bad law as it is. Anyone can see it is nonsense. How can a man put an end to his debt by
taking security. „, . . .

378. By the Hon. Lieut.-Col. Sa,rgood.— On\j to the extent of his security ?—If a man gives security 
is his debt gone ?—“ I t  shall be presumed unless the contrary appear that the security to the extent of the
amount that it covers is in discharge of the debt.” If you take a security of ^*00, is 7°}^ ® gone .' .

379. No, if I  take security for £50 it discharges the debt to the extent of £50 . --Not ^gaily; it is 
not the law. If a man owed you £1,000 and you got security for £500, you would not think £o00
debt was discharged ; it is simply bad law ; the most charitable assumption is that it is a misprint.

380. B y Mr. Duffy.—Did you refer to the marginal note upon that /—-1 did. .
381 Did it throw any light upon it ?—It led me to the conclusion that it is a misprint. .

• 382 Now look at page 528, section 13, at the bo ttom :-"  Where two funds are equal y liable for the
payment of any debt if the creditor instance of
where tt“ / e n n i s S i n g  can /o /speak  of one fund being liable to another
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matters on which I  have in my examination found what I  say are mistakes distinctly, but there are also 
things which I  desire to call the attention of the Committee to, that is, that the mode in which statutory 
provisions are included in this Code is very extraordinary. I  do not think anyone could come to a 
satisfactory key to the selection of subjects which are included in the Code, because there is so much in the 
Code which is mere repetition of exceptional statutory provisions. On the other hand, where you wish 
something practical, where a person would expect to find the law defined, he is not told what the statute 
law is. As an instance of what I  say, that by omission of statutory provisions the Code is misleading 
take that practical one, the Code dealing with bills of sale, which is at page 543, clause 1. There are
certain provisions of Bills of Sales Act which are there, and then the author of the Code says: “ The
object of the registration of bills of sale and of the forms and requisites prescribed for that purpose shall be 
deemed to be to afford to creditors and parties interested a true idea of the position in life of the vendor 
and to give such a description of the residence and occupation of the vendor and witnesses as would enable 
persons interested in the matter to trace out who is the person giving the bill of sale and who the 
witnesses are, so as to ascertain the good faith of the transaction.” None of those provisions as to 
registration are included in the Code, and that statement of what those provisions are for entirely omits the 
provisions of the Amending Bills of Sale Act, by which a person who is indebted is not allowed to 
mortgage if his creditors object. Some members of the Committee are conversant with the provisions for 
giving notice of bills of sale, to give any creditor notice to caveat and stop it if he likes; it professes to 
tell him the object of the registration, but how would any one learn, who wanted to know what the law 
was, that he could not mortgage unless his creditors would let him.

383. He would have to look up Act 557 ?—Perhaps so ; but I say this statute should tell him
something about it.

384. By the Hon. J . Service.—I think your objection is thoroughly well grounded. I  have had 
something to do with that myself, and the principal object of the Bills of Sales Act is not defiped in this ? 
—It gives the go-by to it completely, and throws you on the wrong policy, or only half a policy.

385. By the Hon. Lieut.-Col. Sargood.—It does not appear to me that clause 1 states any absolute
law, it is more explanatory ?—It takes out certain sections ; it says—“ You have got to register your bill 
of sale, and for the purpose of registration you must look to the Acts upon registration which we do not 
profess to give.” I t  says the object of those Acts is that publicity is demanded, but it gives a man no 
hint that something very different is the law, and that unless lie is free from debt his creditors may stop 
him mortgaging at all.

386. By tJte Chairman.— Do you not think he is put on his guard by clause 2 ?— No, the thing is 
misleading; I say take that absence of information about statutory provisions, and then find what extra
ordinary things are put into this Code. Supposing this Code Avas turned out on the system which I know it 
Avas not, and it was to be paid for by its length, you would expect to find padding; you Avill understand 
I  do not suppose anything Avas put in this that Avas not thought necessary, but ay hat reason is there for 
enacting over again such a thing as this on page 450, section 5. There you will find the repetition of a little 
A ct of Parliament, passed a feAV sessions ago, enabling persons if they chose to adopt certain conditions of 
sale. For some reason or another, this is put in all over again, the only alteration being that, instead of the 
A ct being Avliere it is now, it is in the 7th division of the 12th part of the General Code; what is the reason 
for repeating over again this special exceptional thing. Then look at page 485, Avliat is the use of putting 
in a general code of law, the provision that “ A ny person who uoav or hereafter has the lawful custody of 
any documents' relating to the title of any real or personal estate may deposit such documents with the 
Registrar-General.” That is part of the Real Property Act. Or why put in section 11, referring to a branch 
of law which is almost obsolete, what can be the use of putting in the Code this, “ Where any copy of any 
deed of feoffment is examined and is certified,” I  do not suppose there has been one for fifty or sixty 
years.

387. By Mr. Duffy.— I never saw one ?— W hat is the use of putting it in, I have never seen one 
myself. Then in this Code will be found all the clauses of the Settled Estates A c t ; that, as you know, is a 
kind of Supreme Court Private B ill legislation, a number of sections applying to special rights and special 
procedure; what is the use of that, because the Code cannot profess to show you all the statute laAV which 
you may Avish to consult, and why load it Avith this sort of thing, particularly as the code, so far as its 
statutory omissions are concerned, properly omits nearly all the Transfer of Land Statutes. That being so, 
why insert these various clauses, that is a matter that does no harm, it is merely so much surplusage. 
Having regard to this examination, I do not profess to have examined it at all minutely; but I haAre taken 
such branches of the law as I am most familiar with. I have looked at it, and Avlien a thing has struck me 
as odd, I haAre looked at it again, and I give you the result. W ith those Ariews, and with views much more 
favourable to the Code than those I have expressed, it seems to me that to give it the qualified legal force 
proposed by this B ill would produce much mischief. It would, by the vagueness of its provisions create 
misapprenension as to the rights of suitors, and where a judge did not himself happen to be conversant with 
the law, it might Arery likely mislead the judge, and the matter could only be put right by a comparison of 
the Code with the law in those plainer and safer sources, not only safer channels, but channels wider and 
clearer than those to be found in this Code; and, of course, much increased cost and much Avaste of time as 
well as expense will arise from that. On that ’subject, I  may remark, that there is a great deal in the Code 
now taken from Williams, on “ Executors ” and Â ery likely, I  dare say, it does correctly summarise the 
A'arious propositions which may be deduced from that book; but the propositions to be found in that authority 
are assisted by examples, by comments, and by qualifications which the necessities of the Code exclude.

388. And by reference to the cases ?— And by reference to the cases ; a man Avould be much more 
likely to know what the law Avas and much more easily understand it by looking at Williams on “ Executors” 
than by looking at this supposed condensation of the book. It may be correct, it is a Avork of infinite pain 
and trouble to extract the essence, and when you have got the essence it is not as intelligible. A  nian to 
learn the law of legacies by studying the Code Avould have a task of much greater magnitude than by 
learning Williams on “ E xecutors” from which those statements are taken; in the one case he would have 
something tangible to grasp, in the other he would have a number of abstract propositions to grasp, though 
I do not say they are Avrong. So I  say you introduce a new and formidable danger in litigation by the 
introdution of this as a prima facie  statement of the laAV, and I am sure there are dangers enough Avithout 
this. In reference to the observations that are made that Ave should introduce it, though it may be Avrong,
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the present generation should be asked to endure that in order that 13th s.pt. 1888.
necessary to h'ausform^ndwoldc it Tl 7 * ™  V  in order that succeeding
formed about the Code I  think the ,! ' 1Q ^  !ne!e. y .a lna!;',er °*- opinion, but those are the views I  have framed about the Lode, 1 think there is a great deal in it which is correct. I think it would be of use to
publish it for what it is it would contain the essence of a good many text-books, and a lawyer would get 
some good out of it. He would get definitions from it; but I do not think a layman would get anv out of 
it, but there ,t is and ,t is unsatisfactory that nothing could be done with it. People by refd ng it could 
see if it is as good as some think ,t or as bad as some others think it. but in answer to the question I  have 
been asked as to whether Parliament should declare that that is law, I should say, “ No, it is not law.”
■ 389. By lit# Chairman. — Would you publish it as a text-book ?—I merely venture to make the sug
gestion that it might be a useful book to have in a library, because the work covers such an immense surface, 
and it is generally, I  have no doubt, more often right than wrong, and you will find the law laid down upon 
certain out of the way points. You want to refer to a statute and you may meet that bit of the statute 
in the Code, but if you turn it into law, I  think it would be worse than useless.

390. Supposing it possible that it could be made perfectly accurate, do you think it should be made 
law ?—I should not like to see this Code adopted even though accurate. I  think it is so difficult to under
stand, I would rather get the law from Williams on “ Executors” than from the Code giving the law about 
legacies, because you want examples or instances.

391. Ih en  any code would be of little value?—I do not know about any code; there is the code of 
bills of exchange. That, I  believe, is a success ; that is complete in itself. Then you might have a code 
in the nature of consolidating the statute law carefully on any particular subject, as, for instance, in reference 
to bills of sale, but to introduce a code framed on this system as law, I  do not think would be of use myself.

392. However accurate?—I speak with diffidence upon that. I  do not think it would be as con
venient as the law as it stands the statute law is there and the common law, and you get the law with its 
instances. There are no instances in this Code.

393. That being your view, you quite disapprove of the idea of making it prima facie law as the 
second clause proposes ? That is the condition I  am considering; if it is prima facie law it is difficult to 
say whether & particular state of facts would fall within it, that is one thing you have to find out. Then 
if the Code is cited to the judge he has to consider the case of whether the circumstances do or do not 
accord Avith the particular language used; it is a double inquiry, I  think.

394. The proposal has been made to this Committee of taking parts of the law and codifying them—
would you think that a good thing to attempt ? — I  think it might be, but the difficulty is in securing the
services of the ablest men for the work, and the expense would be something enormous, and if codification 
is contemplated in England, so long as we ha\7e the Privy Council, I  think it Avould be wise to wait until 
the law on the subject is codified in England. I  do not myself knoAV of any subject that presses for codifi
cation, that there is any particular special difficulty about.

395. So, on the whole, you are disposed to leave it alone ?—Certainly.
396. By the Hon. Lieut.-Col. Sargood.—That would apply to any code ?—No.
397. The Hon. D. Melville.—Dr. Hearn explained to the last Committee the absence of the Transfer 

of Land Statute ; it was in a transitory state, and he though it better to wait until it was finished.

His Honor withdrew.

Emanuel Steinfeld, examined.

398. B y  the Chairman.—You are ex-president of the Chamber of Manufactures ?—Yes. E. steinfeld,
399. We could not expect you to knoAV much about the professional aspect of the General Code, but 13thSePfc-1888, 

you have been deputed by the Chamber to give evidence upon the general policy of having the law codified
or not?—Yes.

400. We shall be happy to learn your views ?—The only information I can give upon the subject is 
that being a continental man I  am acquainted with the Code Napoleon, and I  knoAV the code is retained on 
the continent. Of course to a certain extent, it is obsolete, but it makes the basis of legislation in these 
new constitutional countries; and we in the Chamber consider that this excellent Code might be introduced.
We cannot express any opinion as to its legality, but it would be of great advantage to laymen. For 
instance, we are men of business, and in any transactions in regard to bills of sale and things of that sort, 
we could refer to it, and see what Ave can do. We consider it would prove a great boon to the general 
public to ha Am the laAv codified.

401. Have you had any experience yourself of litigation under the code in the old country ?—Not 
personally—I  was too young at the time.

402. The general feeling of those you represent is that if it could be managed it would be well to 
have a code ?—Yes, very well indeed. ■

The witness withdrew.

Leo. F. Cussen, examined.
402*. By the Chavrm an.— W h u t are you ?—I  am a barrister, and I  am also lecturer on International Leo p. Careen 

r , i t t .  . /» -nr ii 13tm Sept. 1888.■Law at the University of Melbourne. _ _ 1
403. Have you given attention to this Code or any part of it ?—Only to the general scheme, and

the last part of it, Part XVI., the portion dealing with what Dr. Hearn calls the recognition of foieign
rights, page 585. , , . „ T i. j T *404. In the course of your lecturing have you had to study this?—I  have, and I  found it of con-
siderable assistance. . ,. 0 T, , , . .

405. Will vou inform the Committee of the results of your investigation . It states concisely, and
in the main correctly, the subject of recognition of foreign rights, but I  would not say it_ was altogether a
complete statement—that I  presume could be met by the proviso m the former Code, saying that if t did
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not express the whole law that was still to he retained. Nor would I  say it was absolutely correct but it 
can be easily corrected, the mistakes are very few, and it would form a very useful piece of legislation.

406. By Mr. D uffy .—When you say the mistakes are few you refer to this portion only ?—Yes I 
cannot speak of the rest of it. ’

407. B y the Chairman.—The result of your investigation of this last part is that it is in the main 
correct?—Yes. I t  only states what is generally known as private international law. I  have read Dr 
Hearn’s evidence before the former Committee, and he states quite correctly that we could not pass any 
code of public international law, nor could the British Legislature do so—besides which public international 
law for the greater part is not law at a l l ; it is merely matter of custom.

408. Have you considered the general scheme as well as this particular part ?—I  have. I think the 
scheme is an excellent one. I t  may be more intelligible to me, having attended Dr. Hearn’s lectures than 
to the ordinary professional man, but I  do not think professional men would have the slightest difficulty in 
understanding i t ; I  think it fulfils what a scheme should fulfil. I t  is adequate, it is distinct, and it does'not 
overlap. You must remember what the Code pretends to include—it only pretends to include the substantive 
general law. I t  does not pretend to include for instance the law of special conditions—it does not attempt 
to include that, and it does not pretend to include the law of procedure—that is quite apart from it. It 
is the law that applies to all persons—the law of procedure is only a secondary law. I t is complete 
because, as duties are co-extensive with commands, and as far as it is necessary for us to consider, the law is 
a command of the State, and as every command implies a duty, and as this scheme is based on duty, it is 
adequate. I  might refer to other classifications that have been made—this is not based on Austin or 
Bentham, it is his own idea. I  saw one criticism that it would be more advantageous if the rights and 
correlative duties were placed together. That is impossible in some cases, there is no correlative rio-ht in 
some cases. You say a man must not commit suicide—who has right to insist on that—no one.

409. Unless the lawgiver ?—The lawgiver has the power not the right. When a duty is imposed 
for some other person's benefit that person has the right. Austin based his code on rights, and the con
sequence was he could not find any place in his codification for those duties, therefore his classification was 
not adequate. Bentham based his classification on sanctions ; that puts the punishment before the duty 
itself, and while one duty which says you shall not interfere with another man’s property is sufficient, you 
have to include numerous sanctions, and it leads to confusion. Blackstone’s classification was based on a 
misconception, or a mistranslation of the old Roman system. They divided their law into the law of 
persons and the law of things. I t  was necessary to put the law of persons first, because the law was not 
generally applicable ; there were a number of foreigners in Rome to whom the law was not applicable. 
Then what is generally translated as the law of things, or rather the rights of things, is not correct, because 
things have no rights. W hat the Romans meant was the law relating to objects which the law commands. 
They did not mean the rights of things at all, therefore Blackstone’s system was based on a misconception. 
Those are the main classifications.

410. You approve of Dr. Hearn’s classification ?—Yes ; I  do not think professional men would find 
the slightest difficulty in understanding it.

411. B y Mr. D uffy .— Have you read the evidence of the gentlemen who have been examined?—>
Yes.

412. They appear to find some difficulty in the m atter?— Some of them say it is new, but I  do not 
know that professional men as such are the best judges of classification. Perhaps they have not given 
very much attention to it.

413. B y the Chairman.—Have you studied or investigated the literature of codes ?—I  have not, 
except that I  noticed in my reading on private international law the codes of France, Italy, Austria, and 
Prussia have provisions corresponding to this one on the recognition of foreign rights.

414. You have not examined other parts of the codes in detail?—No. There was one suggestion I 
thought I  might make to the Committee, viz., that as there seems to be some difficulty in passing the Code 
as a whole, owing to its not having been sufficiently accurately corrected, it might be possible to pass the 
first 250 pages of the Code—that is the parts relating to duties. I  have seen very little criticism of that 
part. In  the first place, it is the least difficult part to codify ; it mostly deals with criminal laws and the 
laws of wrongs that are in nothing like so chaotic a confusion as the law of property. I t  would not affect 
the scheme—it would not be any breach of the scheme, and I  think it would inflict very little injustice. 
I t  is mostly taken verbatim from the statutes, and if a case of injustice did occur under that portion it 
could be easily remedied.

415. B y the Hon. J. Service.—To adopt that portion would commit Parliament to the classification 
adopted?—I  do not know that it would, but feeling strongly that this is a good classification, if Parliament 
were induced to pass that portion of it there would be no breach of classification, and afterwards with more 
knowledge, Parliament might be induced to pass the rest.

416. We had a statement from one of the witnesses that we could not alter the classification—that 
if Parliament commenced to codify on this system it would be impossible to change afterwards?—I do not 
think Parliament would have any difficulty in changing anything it wanted to.

417. B y Mr. D uffy.—You are not such an old practising barrister as some of those other witnesses ?
—No.

418. In  general experience you would not set up your opinion against Mr. Higgins, for instance?— 
Oh, no, but I  understand that Mr. Higgins did not disapprove of the general scheme.

The witness withdrew.

Adjourned to Tuesday, 25th inst., at half-past Two o’clock.
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M. Victor Hugot examined.

419. By the Chairman.— 1. his Committee understand that you have had some experience in regard to m. victor Hugot, 
the working or the Code Napoleon in France?—I  must tell you what I  am, I  am a judge in the Court of 25thSept. 1888. 
Commerce; it is a special jurisdiction; I suppose it belongs only to France. Of course, I  can rive you
details only on that kind of court; it is what we call a Court of Exception; proceedings are very”short_
very cheap, the judgments are given very soon; but our jurisdiction is made out expressly for trading people 
—people who are in business, and people who not being in business have transactions of a commercial 
nature. Our frontier is surrounded by the code of commerce; we never get outside of that code; we have 
several codes in France; we only act under the prescriptions of the code of commerce. I  am not a civil 
judge, I know all about commercial proceedings, expenses, and so forth. I  can give you all the details, but 
as to the civil law, it is out of my frontier.

420. What is your experience of the working of the code as a whole?—I  tell you I  am not well 
acquainted with them myself, we have several codes in France. What you call the Code Napoleon is the 
entire binding of all those codes, but we have the civil code, the code of proceedings, the code of commerce, 
the penal code, and my office is to judge on the commercial cases.

421. Have you found the commercial code to work well ?—Very well indeed. We judge every year 
72,000 cases in the Court of Commerce in Paris; some details of that the working of code, I suppose, would 
be interesting to you, if you have not such a working court here. On account of the large quantity of 
commercial cases, the law has created a tribunal of exception. All the judges are elected by the merchants 
the town. Every man who is in trade for five years and has got a license, who has not failed—if he has 
been declared a bankrupt, he is cancelled from the list of electors in France—every man who is in trade 
under a license for five years, his name is inscribed on the list of electors, and they all vote every year.

422. I  do not think we will trouble you as to the constitution of the court, but we want information as 
to the working of the code. Have you found many difficult law points arise in the code of commerce?—No, 
some of our judges have taken their degrees of law, and, although they are are tradesman, they all know 
the code in all its parts; but I  can only speak in the name of the code of commerce, because I  am not a 
civil judge, I  do not belong to any court of appeal.

423. You find the code of commerce sufficient for all the law you have to administer ?—Certainly; 
sometimes we have some cases where we have to decide upon some civil points of the Code Napoleon.
Suppose a man in business dies, and leaves a widow and children, sometimes his situation is hard, and then 
it is not the commercial code that requires application, but the civil code, and we must know both of them; 
but I  do not work in the civil code.

424. Are there many appeals against your decisions ?—There are a great many appeals, but the 
most of our judgments are confirmed by the Court of A ppeal; the average is in favour of the Commercial 
Court. Take the cases judged by the civil tribunal and the same number of cases judged by the Tribunal 
of Commerce, if they all appealed you will always find that the quantity of judgments confirmed by the 
Court of Appeal is superior in the cases of the Tribunal of Commerce.

425. Do you amend the code of commerce often ?—Yes ; for instance, at this very moment the law 
about failures, bankrupts, is very old, it is working very badly ; it is a very hard law, not adequate to the 
present times, and we are claiming for a great change in that law. So it is with the law about bills of 
exchange. Our code was drawn up in 1806 ; at that time transactions were rather scarce, now they are 
very numerous, and we all find it is a very urgent necessity to change the law. I  cannot tell you all the 
parts are good, but some are excellent. The principal advantage of the Tribunal of Commerce is that we 
deal with all the cases very soon and at very cheap expenses.

426. You know the way the English people have, they have the law in a number of books—does 
your code make the litigation easier ?—Very easy and simple. I t  is an advantage of that kind of justice 
very simple, very short, very cheap, and we can deal with a great many cases in a very short time.  ̂ The 
way our tribunal works is such that people often come to a compromise in the private room of the judge.
It has two degrees, a case is called and every, man can come to the bar and plead his own case, or take any 
one else, a lawyer or not a lawyer. If  it is a simple case the bench decides at once ; when it is not, all the 
cases are divided between judges, who control the proceedings. A fortnight afterwards we give judgment, 
but during the time every judge is bound to take all the papers ; he calls all the people togethei in his 
private room, and if they cannot agree to compromise, then he will draw up his report; this report is dis
cussed the day before the public sitting, and all the judgments are voted by the judges. >

427. Have you any knowledge how the other parts of the Code Napoleon work m France ?—Cer-

tamlj * 4 2 8 . Do they work well ?—Very well indeed. I  suppose it was a master-piece in the time it was 
made ; now it requires a great deal of improvement. I t  could not be wurked so well in your country, our 
civil law is very different from yours—for instance, with us, suppose a father has got four children, when 
he dies his fortune must be divided equally between all his children, even against his own will, except a 
small sum of which he can dispose. Suppose he is disgusted with one of the children, he is still bound to 
divide it equally, therefore many articles of our code which refer to that system would not be suitable heie.

429 Do you find many decisions of the judges outside the. code altogether, so that you cannot learn 
the law from the code alone ?-N one, a merchant can go to the _civ.il tribunal >f he does, not want to .save 

- expense- the code is provided for all the cases, all the business of civil life in t  ranee.



25th Sept. 18S8,
M- ^ S S g0tf , 43°- [t w?*ts amendment ? -N o  doubt. I f  we had not been occupied by politics a great many
«=*u iaco changes would have taken place, but sometimes Parliament postpones useful work—they do that every

where. The law for bankrupts is very han't, quite out of the time; we judges are obliged to bring some 
softness into the administration of that code. When a man has failed he is deprived of his rights he 
cannot vote, he is only a slave. If  he is not a merchant he cannot be declared a bankrupt, a man*who is 
not a merchant, such as a lawyer or a doctor, can make as many debts as he likes, you can seize his furni
ture, but he is not a bankrupt. He votes and he is the same man as he used to be, but if he is a merchant 
he is quite different. •

431. Is that the law in France ?—That is the text of the law; we try to soften that hardness of 
the law, but some parts of our code require great changes, and if we had time it would have been done I  
hope it will be done in a short time,

432. B y the Hon. F. Brown.—You stated there are 72,000 cases—from that fact do you think the 
public understand the code?—Very well. All tradesmen who have been bound under the power of that 
code, and brought up under the application of that code, know it very w ell; the very smallest tradesman 
knows the working of that code. That is why we have so many cases, the application of that code is so 
well known. When a man feels that an injustice is done he calls in the assistance of the code.

433. In  every case there must be litigants who have different opinions of the code; do you think 
the ordinary tradesmen are in a better position than they would be under our laws ?— Suppose a man has 
litigation with another man of his own class, where does he go here ?

434. To the court ?—How long does he have to wait for a judgment on the average ?
435. In  each of those 72,000 cases there are two parties diametrically opposed to each other and 

yet they are born and brought up under the code—do you think they are better provided for under the 
code?—That is my opinion. I  suppose if that code were suppressed our courts would be overcrowded with 
cases. The judges have such habits of transacting business, they can bring on a compromise; it is less 
judgment than settlement of cases.

436. Taking your view, that if that code were done away with, the courts would be crowded, that 
is further proof that the public do not understand the code, or there would not be so much litigation under 
it ?—Litigation is often the effect of circumstances, which are quite outside the law. I  remember last year 
I  had a very very hard case. "The steamer Wellington landed her cases just on the very day war broke 
out; everything was destroyed, and the cases were burnt. All the people who had the goods on board claimed 
for the amount of the goods, and said—“ There is no proof you have landed the goods; if you have 
landed them you have committed a fraud, that makes you liable for the damage.” This case has been 
the precedent of 200 cases the same year at the civil court. Sometimes it is important to settle the 
litigation at once, even for the man who loses. I  find the best advantage for the court is to give speedy 
decisions. If your tribunal has litigation, and if they are long or slow, in such a case you create costs.

437. Our inquiry is as to the desirability of the Code ?—I  can say what I mean in one word; the 
Code Napoleon is most perfect, except in some articles which are old, and which must be taken out as soon 
as possible, which are left aside by the judges, they are no more applicable. Everything gets so in time, and 
those codes are almost 80 years old. I t  is a long time for a man, and it is very long for a code, but as to the 
bulk, we all agree that it needs altering in some parts.

438. B y the Hon. D . Melville.—Has the code been altered at all by the Legislature ?—In many 
parts; for instance, the code of commerce has been altered four years ago.

439. Is there any difficulty in securing an alteration ?—No; it is in France as everywhere. When 
public opinion requires a change it takes place, and some times it would take place rather sooner if our 
parliament were not always engaged in fighting about changes of ministry and so on. We cannot help it 
in France. Sometimes a very useful law is postponed for five or six years. A t the very moment it is about 
to be discussed there is a change of ministry, the Minister of Justice has something else to attend to, and 
our poor law is left behind; but as a collection of laws, I  suppose the Code Napoleon has been really a 
pattern, but it requires a great many changes. I t  would require to be altered materially to agree with your 
state of society; with us the law of equality is such that an estate is divided against the will of the father 
and he cannot help it, and on account of that there must be in our code a great many points you cannot agree 
with, you have more liberty in your country than we have; for instance, the law of marriage. With us, 
that law is surrounded by so many steps to be taken that it is a reason why the population of France is 
rather decreasing instead of advancing. I  have been told in your country it is like it is in England, a man 
can marry when he likes or against the will of his father or his parents, with us, no, he is bound to get the 
permission of his father, if he is dead, his mother, if she is dead, his grandfather or grandmother, and if 
those parents decline for one reason or another to sanction it, he is bound to take steps which take six 
months; he must get a judgment from the court. These points, I  point out cannot agree, with the state 
of your society; and I  tell you my feeling is they are decidedly objectionable, they are all “ played 
out ”—that is my opinion, although I  am a Frenchman. If  you except these points, I  would say our code 
was perfect.

The witness withdrew.

The Chairman 440. The Chairman.— I  should like to make a short statement. I  think the members of the Committee
25th Sept., 1888 are acquainted with the history of this Code. I t  has engaged the attention of Dr. Hearn, to my knowledge, 

for eighteen years. I  remember, in the year 1870, Dr. Ilearn speaking to me about it, and showing me 
part of the work which was then beginning. Dr. Hearn continued working at the Code with more or less 
attention for many years, and latterly he gave the main portion of his time to it. He was a man, as 
we all know, of great learning and with an eminent capability for this particular sort of work—for adapting 
and assimilating materials, and putting them into a good form. He gave nearly the whole of his time during 
many years to this work. Also, as the Committee are aware, there were some six or seven gentlemen of the 
Bar who assisted him, and the work was brought to a considerable state of efficiency. I t  attracted the 
attention of Parliament, and the Legislative Council on two occasions passed it into law. I t came down 
to the House of Assembly and the second reading was passed there. Last year a Joint Committee of the 
two Houses sat upon the Bill, and took a considerable amount of evidence, including that of the Chief
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Justice and Mi. Justice Webb. That Joint Committee, which was composed of gentlemen whose names The Chairman,
certainly command respect, unanimously recommended Parliament to adopt the Bill as it stood. When 25th s'enTt’sss.
the question came to this point the attention of the Government was challenged to it, and the duty was
cast upon the Government of saying what they would do. Very little inquiry satisfied the Government
that it would je unsafe to take the Bill as it stood, because the Bill as it stood absolutely repealed a vast
mass of the statute law which dealt with the every day affairs of life, and also of the common law, and
if it weie enacted in this absolute shape and then found to be inaccurate the whole of the affairs of
business and social life would be thrown out of gear. That was the feeling that the Government
had. The rust thing the Government attempted was to get a general revision of the Bill by some
competent man m England. We were aware there were plenty of eminent gentlemen at the Victorian Bar
fully qualified to deal with the question, but none of them were willing to give the time and attention
necessary for^this revision, and we, therefore, attempted to get a revision in England. This attempt failed,
the letter which is before the Committee from Messrs. Freshfield and Williams shows the thing cannot be
done. And there are objections to doing it also which were pointed out in taking evidence before us. In
order to greater certainty as to the accuracy of the Code or otherwise we took the opinion of three leading
gentlemen of the Bar, Dr. Madden, and Messrs. Hodges and Higgins, as to certain portions. The result
of their opinion is before the Committee. The final conclusion which I  think everyone must draw from all
the facts and the evidence, and certainly it is the conclusion the Government have drawn, is that we could
not safely advise Parliament to adopt the Bill in its absolute shape, the risk would be too great; and
certainly we are not prepared to do it, speaking for the present Government, and I  do not think any
Government would. Then the question presented itself, can anything else be done. I t seemed such a sad
result to say we were to put the fruit of all those years of labour and attention into the waste-paper basket,
that we were driven to think if some possible loophole could be devised to get out of the admitted difficulty,
the situation being a choice of evils. This led to the idea of the second clause, which, I  am sorry to see a
number of highly competent authorities condemn. But the feeling of the Government was that if passed
tentatively, perhaps with a period fixed for the operation of this loophole or safety valve, the community
itself would perfect its own code. That was the idea—-it is unsatisfactory we admit, but it is better than
losing the Code altogether. During the evidence given here before the Committee there have been two
other possible suggestions made, one is that we wait for codification in England and follow it. That, is a
very possible course, only no one knows when codification in England will proceed; it is like postponing the
question altogether. The other is for us, ourselves, to undertake codification in parts, using this Bill as a
sort of material or foundation for the attempt. The feeling of the Government—and certainly my own
feeling strongly—is that any process of codifying in parts will never be carried out. Parliament will never
vote the money that would be necessary for undertaking codifying here, whether partially or wholly. We
would require to get the services of the leading men of the profession. There are plenty of men highly
competent for the work, but they will not give up their business to undertake i t ; it would be quite useless
to expect i t ; I  am satisfied of that, after two or three years experience of drafting work myself. If we put
this aside and say we will undertake codifying in parts it will never be carried out. Drafting is a specialty;
a man may be a first-class lawyer, and a good general draftsman, but a poor Parliamentary draftsman, and
the number of Parliamentary draftsmen in Victoria is not great. I  am convinced it would be hopeless to
undertake it. The Instruments and Securities Bill has been mentioned—that was easy to do, because we
simply took what they did in England and adapted it here, and if we could be sure they would go on
codifying in England it would be easy, but will codification be carried out there? Parliament will not vote
the money, and the men will not give up the time to do i t;  therefore, the position the Government put
before the Committee is whether we will take the Bill with this second clause, or put the whole thing aside.
We admit it is a choice of evils, and we felt the difficulties presented by that second clause very much, but 
the most we say is that it is the best choice of a choice of evils; that is the reason we submitted this Bill.
I  merely wish to put that on record. I  shall be happy to answer any questions from any member of the 
Committee.

441. By the Son . Lieut-Col. Sargood to the Chairman.—Does your own experience lead you to 
anticipate so much difficulty in adopting that second clause, as more than one witness has feared would 
arise?—No, I  must say I  would be prepared to vote for its adoption on the grounds I  have stated. I  do 
not anticipate such serious difficulties. I  think there will be difficulties, but they have been somewhat 
exaggerated.

442. From your observation do you think this Code, if passed, will be practically laid aside, and the 
lawyers would go to the statute law and not to this?—I  do not think they could do that. The law would 
make it prima facie authority and they would be bound to accept it till shown to be wrong.

443. I t  would not become a mere text-book?—I do not think so—certainly not in the majority of 
courts—in the highest courts of all it might to some extent.  ̂ _

444. Do you anticipate that in ordinary cases—not cases involving a large amount the first thing 
that would be done would be that the lawyers on both sides would take up various clauses and try to prove 
that the law as stated in the Code was not really the law, or would they not in ordinary cases, constituting 
nine-tenths of the litigation of the colony accept this Code as the law? I think in the rough an 
tumble of litigation the Code would be accepted, but when you came to nice questions, and discriminating 
and high-class lawyers, holes would be picked in it, and no doubt it would often be found defective, but foi 
the ordinary everyday purposes of litigation in the police courts, county courts, and the other lesser courts 
think it would be a guide.

445. Would it be a text-book ?—An authority. _ . . ,pmpnf
446. Assuming then that in any of those cases it was pointed out that this was not a true: statement 

of the law, would you give anybody, say the judges, power to alter those clauses to be in accord tilth the
law ?—I  think it would be better to leave that to Parliament.

447 On the recommendation of the judges ?—Yes, certainly. I t  would be the duty of the Law 
Department to notice every error as it was pointed out, and to be prepared with the amendment of it m the
next s e s s jo n  of Parlmment. _ Tqu cont late pol.iodical amendments when errors are discovered
- ta k e  the'ease of a man going and consulting a lawyer, and ^ ( f  j e -  on he »s laid 
down in the Code) in a case involving a considerable amount, and then when the case is aigue

Co d e . F
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discovered the Code is wrong. There may be fifty cases of a similar nature to be brought on immediately 
and until that Code is amended how are those people to be set right?—If  he is an intelligent lawyer he will 
see that the Code is wrong if it so, in the first instance.

449. The man goes to a lawyer, and under that Code the lawyer suggests certain steps to be taken. 
The decision may be given in his favour, but be upset on appeal, and in the meantime there may be twenty 
other cases of a similar nature, where people are suffering under exactly similar circumstances, because they 
cannot carry out their rights. Must they stop litigation until the amendment takes place?—It would be 
just like what, as you know, happens every day. The Court decides the case of Brown and Jones in a par
ticular way—the lawyers say “ That is bad law.” I t  is appealed against, and all good lawyers know the 
decision will be upset. In  the meantime what are you to do; you know it is bad law, but until it is upset 
it is good law.

450. A t present, you presume the law is right because it is in the statute, but this is so altered that 
the error is discovered in itself ?—I  admit it is an inconvenience, but after all it happens everyday. One 
has only to look at the law reports in England to see the appeals that are allowed time after time.

451. B y the Hon. Lieut.-Col. Sargood.—Is not that practically our position at present—you go to a 
solicitor and ask advice on a certain case. I  know one case in which counsel’s opinion was taken, and a 
certain course of action against the Government was advised. We went to court and gained our case, but 
it was proved on appeal that we ought to have taken a different course. Nothing worse could happen under 
this Code I  suppose ?—No. Very likely your lawyer had some good authority to go on, but it was after
wards reversed.

452. B y the Eon. J . Service.—Are the Government in favour of passing the Code?—I  am prepared 
to vote for it.

453. Do you think Parliament will be likely to pass it in view of the conflicting evidence?—I  could 
not say that.

The Committee deliberated.

Adjourned.
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APPENDIX A.

GENERAL CORE BILL— OPINIONS OF COUNSEL.

OPINION OF DR. MADDEN.
CASE.

Counsel is referred to copy of “ The General Code 1888, ” sent herewith, at page 181, division 4, 
“ Duties towards the Property of Others,” subdivision (a), clauses 1 to 12 inclusive, and he is requested to 
advise:—

1. Whether those clauses correctly state the law under the head they deal with, so that they could be 
safely embodied in an Act as declaring the law upon the subject.

2. If incorrect or inaccurate, is the inaccuracy only upon trivial points, or is it such as to indicate 
serious deficiency in this portion of the Code.

3. The opinion of Counsel is sought with a view of assisting the Government in deciding whether 
they should take the grave responsibility of acting upon the report of the Select Committee of last session, 
and asking Parliament to pass the Code into law; and the Attorney-General would be glad if Counsel would 
add any general observations that may suggest themselves.

OPINION.
1, In my opinion the clauses referred to 'do correctly state the law under the head they deal with, 

Clause 1 deals with a subject which has always been most difficult to define, but giving it the best scrutiny 
I  can it seems to satisfy the definitions attempted in Burroughs v. Bayne, 5 H, and N. 296, as limited and 
criticized in the House of Lords in TIollins v. Fowler, L. K. 7 Eng. and Ir., App. 757, see pp. 766 and 780 
et seq., which is the latest and most distinct effort to define “ conversion. ” I  notice that clause 1 uses the 
word “ property, ” and as I  cannot find any “ interpretation clausef> in the Bill declaring that that word is 
used to the exclusion of real property, its use in clause 1 is too wide, because conversion relates to personal 
property only and not to realty, which the word“ property” would of course include. The clause 4 seems to 
me to be unnecessary, and therefore embarrassing in an Act like the one proposed. I  cannot see that its 
subject matter is not fully included in clause 1 or clause 3, according to the directions or indirections of the 
“ disturbance” or “'deprivation” of the owner’s possession. With these small exceptions the set of clauses 
referred to seem to me sufficient.

2, I  see no serious deficiency in this part of the Code. I t  accurately defines and declares the law 
(in my opinion) with which it deals. I  feared at first that it was defective for omission of the several duties 
arising out of the maxim sic utere tuo u t alienum non loedas, and out of negligent dealing with the property 
of others and relating to nuisance, but I  find that these have been classified under another division at 
p. 288.

3, Of course, as desired, I  have directed my attention to the clauses 1 to 12 of subdivision (a) of 
division 4, and as to these clauses I  think the Government need not have any apprehension in passing them 
into law as part of the Code. I  do not see anything connected with them which suggest to me any obser
vation which could assist the Honorable the Attorney-General save that they declare the law, and, as I  think,, 
nothing but the law,

JO H N  MADDEN.
5th March, 1888,

OPINION OF MR. IIODGES.
CASE.

Counsel is referred to copy of “ The General Code 1888,” sent herewith, at page 377, division 8, 
“ Non-consensual obligations/’ clause 1 to 16 inclusive, and he is requested to advise •

1. Whether those clauses correctly state the law under the head they deal with, so that they could 
be safely embodied in an Act as declaring the law upon the subject.  ̂ _

2. If  incorrect or inaccurate, is the inaccuracy only upon trivial points, or is it such as to indicate
serious deficiency in this portion of the Code. .

3. The opinion of Counsel is sought with a view of assisting the Government in deciding whether 
they should take the grave responsibility of acting upon the report of the Select Committee of last session, 
and asking Parliament to pass the Code into law; and the Attorney-General would be glad if Counsel would 
add any general observations that may suggest themselves.

OPINION.
S e c t io n  1.— It is somewhat unfortunate that the case of England v. Marsten, which is cited in the 

margin as the source of this section, has been so much doubted, and so strongly attacked (see ex parte 
Bishop, 15 ch. D. 400, at page 417, and Edmunds v. Wallingford, 14 Q.B.D., at p. 816, and the observations



of Vaughan Williams, J ., in his notes to William Saunders, vol. 1, p. 361). But as the proposition contained 
in this section is not that in express words contained in the case of England v. Marsten, the proposition 
may be true although that case be wrongly decided. And I  have to consider, apart from that case, whether 
this section is a correct expression of the law as it at present stands. Now there are many cases where an 
obligation does arise without the knowledge and assent of the parties thereto; the question is whether the 
clause “ unless from the breach of some duty expressly imposed by law ” covers all such cases. And I 
must confess to feeling a considerable difficulty in understanding what is meant to be covered by the 
language “ breach of duty expressly imposed by law.” If by that language is meant that wherever the 
law implies a contract there is a contract, and there is a duty “ expressly imposed by law ” to observe that 
implied contract, and a breach of that contract is a breach of duty expressly imposed by law; and if it means 
that wherever the law implies a duty or obligation there is a duty to conform to that duty or to discharge 
that obligation, and the not conforming to that duty or the failing to discharge that obligation 
is a “ breach of a duty expressly imposed by law,” then, in my opinion, the section is a correct 
statement of the law, though it is only the statement of the merest truism, and amounts to no 
more than a statement that “ No obligation arises except there be an obligation.” Let me take one 
illustration out of many that might he given to show what I  mean. B becomes surety for a certain debt 
of A ; C, without any communication from B, or any knowledge of B, being surety also, becomes a surety 
for the same debt of A. A  makes default, and B pays and seeks contribution from C. Here there is no 
knowledge and assent between B and C, and therefore C is certainly not within the first part of this sec
tion, and therefore no obligation arises under that. Then how is C within the latter part? What duty 
expressly imposed by law has C broken? According to the section there is no obligation to contribute, yet 
if the section be a correct exposition of the law, although there is no obligation to contribute, if he does not 
contribute there is a breach of a duty expressly imposed by law ; in other words there is no obligation to 
contribute, yet if he does not contribute there is a breach of a duty expressly imposed hy law. The above 
leads me to the conclusion that the Court would be bound to interpret the latter part of the above section, 
as applying only to cases where there is a duty imposed by the Statute, or the Common Law, as a duty to 
fence machinery or a duty to allow lateral support to adjoining land, where there is no liability until there 
is the breach of duty. No liability until the omission to fence has caused damage. No liability until the 
removal of lateral support has brought down the adjoining soil. Whereas in the case of the surety there is 
an obligation to contribute before he refuses, as soon as the other surety has paid. I  think the following 
would be a correct expression of the law. “ No obligation shall arise between any parties unless with the 
knowledge and assent of all the parties thereto or unless imposed by law.”

What appears to me to be wrong in this section is that the obligation is made to depend on the 
breach of duty, not the obligation to discharge any express or implied duty ; and, at all events, the word 
“ expressly ” should be struck out, as with that word in I  feel sure the Courts could not apply that section 
to the case of co-sureties, and money paid by mistake of fact, and numerous other cases, but would only 
apply the section to such cases as the duty to fence machinery and cases of that class.

S e c t io n  2 .— T h is  section  sta tes  w h a t is , in  m y  op in ion , u n d ou b ted ly  th e  la w  as it  ex is ts .
S e c t io n  3 .— I  am  o f op in ion  th a t th is  sec t io n  d oes n o t ex p ress  th e  la w  as it  at present ex ists; but 

before s ta t in g  m y  reasons for so  sa y in g  I  th in k  it  r ig h t to  m ak e som e verb a l cr itic ism s on th e  language used.
W hat is the meaning of the word “ several” in the expression “ and have brought into account their 

several items of claim”? Has the word several there reference to number, or has it the meaning which it lias 
in the expression joint and several bond, or jointly or severally liable ? I  think this latter must be the 
meaning of the Avord there. And if that be so, what is the meaning of the same wrord immediately after
wards, “ in respect of one item or of several items” ? Here the word several is indicative of number, and 
it is certainly unfortunate to have to give the same word two such different meanings in one section. And 
the section would mean the same thing without the first “ several,” or, if desired to express the bringing 
in of the cross claim, this would more aptly he done by some such language as this—“ And each has brought 
into account his or their items of claim.”

The next strange part of this section is this:—When two persons have cross claims, and bring their 
cross claims into account, whether the account (that is the account into which they have brought their cross 
claims) be stated in respect of one item or of several items, &c. Now, if it be an account into which cross 
claims are brought, how can there be only one item; there must be two at least. And this makes the language 
of the section inconsistent.

I  now proceed to state the extent to which this section is, in my opinion, at variance with the existing 
law, and my reasons for so saying:—

(«). This section applies when there is only one item in the account. Wheli there is only one 
item that item is taken as paid and discharged, and the balance (how there can be a balance 
with only one item I  don't know) shall be paid. Now, of course, when there is only one 
item there is only one side to the account, and it has been repeatedly decided that where 
the account has only one side, the items are not paid and are not taken to have been dis
charged by the statement of the account or by the account stated (see Smith v. Page, 15 
M. & W. 683, Perry v. Atwood 6 E. & B. 691; see also Lay cock v. Pickles, 4 B. & S. 497). 

(6). In  the next place the section makes this particular kind of statement of account final; 
there is no provision for opening the account stated in this section as there is provision 
for opening the account stated in the next section.- The account having been stated, 
the only course open to the person against' whom the balance appears is to pay 
the balance, as pointed out by the last line of the section. The account stated appears 
to place the parties to the account in the same position as the parties to a judgment 
(see the previous section). Now this is undoubtedly Avrong. The ATery case from 
Avhich the proposition appears to haAre been taken (Laycock v. Pickles, 4 B. & S.) 
states that when some of the items are such that if they had been actually paid, the party 
paying them Avould have been able to recover them back, as on a failure of consideration 
the account stated Avould be invalidated (see the judgment of Blackburn, J ., at p. 506), 
and the statement of account could, in my opinion, be opened if any of the items Avere 
inserted by mistake of fact (see ToAArnsend v. Crowley, 8 C.B., N.S. p. 477, and Leake) on. 
Contracts at p. 123).



nn floprmnf maxr .i ’ " ^ e °f this section which provides that “ the party who admits the correctness of
fnnmW in S 10A» • T* admission was made under a mistake, or that certain items were miscalculated 

f f ■ en-or is oo narrow. The numerous grounds on which an account stated may he disputed
enumerated ^  ^  °n ntracts at Paoes 120 and 121, and the cases in support of the proposition are there

S e c t io n  o.—Paragraph C provides that an account stated shall not be re-opened on the ground “  That 
some o e c aims or emands so taken into account were demands for which no action could have been
maintained. I  his is directly contrary to the decision in the case of the Earl of Falmouth v. Thomas, 1 C.
and M .8J, when one of the items in the account was an item respecting crops. This was an interest in land 
within the Statute of Frauds. No action could have been maintained in respect of that item without the 
written contract. There was no written contract, and the plaintiff failed in his account stated.

. 1 am very desirous of fully examining each section before I  write upon it. The task is an enormously 
laborious one, as it means conceiving a vast number of single instances, seeing what would be the decision of 
those single instances under the Code and what under the common law; and up to the present time have not 
been able to get beyond section 5, and thought it desirable to communicate the result of my labours so far. 
And so far I  might summarise the result as being this ;—Some of the propositions in the Code are too general 
to be of any value, and where the propositions become less general they are inaccurate.

HENRY HODGES.
9, Selborne Chambers, 14/4/88.

FURTHER OPINION OF MR. HODGES.

S ec tio n  7.—In my opinion this is not a correct proposition. It would not be correct in the following 
case:—A requires sureties to some bank to secure overdraft. B becomes surety, and then C also, with the 
knowledge and consent of B, becomes surety for the same debt. A being in default, C is compelled by the 
bank to discharge the debt. B was, of course, legally liable to pay the sum C has been compelled to pay. 
So that, in this case, B allows C to assume such a position that C may be compelled by law to discharge the 
legal liabilities of B, and under legal compulsion, and without neglect, C has paid the money in discharge 
of such liability; then, according to the section, C can recover this sum from B. But, undoubtedly, C can 
only recover from B one-half the amount he has paid.

As to the proviso to this section, I  think the law contained in it is correct; but I  cannot understand 
how it can be said to be any proviso or exception upon the previous part of the section. The proviso does 
not deal with any case of one person allowing another to assume a position under which he may be compelled 
to pay, but with the case of a person who, without being requested, and without being allowed, and against 
the will, and without the consent, pays a debt—not assumes a position under which he may become liable. 
The proviso is not a proviso at all, it is a new enacting clause.

S ec tio n  8.—This is the proposition enunciated in the notes to Lamplough v. Braith waite, in Smith’s 
Leading Cases. I  feel great diffidence in saying that this is not law, but it is doubted by Pollock in his work 
on Contracts, p. 170; and Anson, in his work on Contracts, p. 97-99, examines the authorities for the above 
proposition in a masterly manner, and, in my opinion, shows that at the present time there is really no 
authority to support it.

S ec tio n  9.—The case of Boulton y. Jones, 2 II. and N. 564, shows that this is not a universally true 
proposition. In that case, one Brocklehurst had carried on business, and the defendant Jones had had 
dealings with him. Plaintiff bought the business from Brocklehurst. On the day on which he purchased, 
defendant sent an order to Brocklehurst for certain articles, which was left at the shop 'which bad been 
Brocklehurst’s, but in which plaintiff had that day commenced to carry on business. Plaintiff supplied the 
goods without informing the defendant that he, plaintiff, was supplying the goods and not Brocklehurst, and 
defendant used the goods. Held : Plaintiff could not recover. In this case the defendant used the property 
of the plaintiff, and there certainly was no intention that such use should be gratuitous, yet the plaintiff 
could not recover. According to the Code, section 9,- he could.

S e c tio n  10 .—The first part of this section would, in my opinion, be correct if the word “ o r” were 
omitted; wrong with it in. Suppose my garden wants doiug up, and I  have said so, and said I  wished I  could 
get somebody to do it. A gardener hears of this, and in my absence goes and does up my garden. Here the 
work would be done for me, and it was certainly not intended to be gratuitous, and yet I  should be undei no 
legal liability. But the Code says I  would. In the latter part of this section, after the word “ presumed, 
there should be inserted “ until the contrary be proved,” as without this limitation there would be an absolute 
presumption of law that the services of relatives, &c., are gratuitous. _ _

S ec tio n  11. This proposition, though correct as applied to most cases, is m conflict with suca cases
as Boulton v. Jones, 2 PI. and N. 564.

OPINION OF MR. HIGGINS.

CASE.

Counsel is referred to copy of “ The General Code 1888- sent : - 8’ SuMivisi°nS

(6) anY ‘ V h S \ £ L T c l “ 2 ™ ^  lawunder th e ‘held they deal with, so that they eould

be safely tnnbodied in tut Act -  ^ ^ i v i a ,  points, or is it such as to indicate

serious deficiency in this portion of the Code.



3. The opinion of Counsel is sought with a view of assisting the Government in deciding whether 
they should take the grave responsibility of acting upon the report of the select committee of last session 
and asking Parliament to pass the Code into law; and the Attorney-General would be glad if Counsel would 
add any general observations that may suggest themselves.

OPINION,

I  am asked as to subdivisions (6) and (c) of division 3 of Part VII., The Right of Use and Profit 
and the Right of Abuser. These rights are said to be two of the rights of ownership of property of all 
kinds (div. 2), and these subdivisions are meant, I  suppose, to expand the summary definitions of these two 
rights, given at p, 266, so that people may know what is the nature of the rights which the owner of 
property has.

I  have examined the clauses seriatim m  the accompanying papers marked “ Critical examination of 
clauses.”

1. and 2. For the reasons stated in these papers I  am of opinion that the clauses in question do not 
correctly state the law on the matters with which they deal; that the defects are of a serious character; 
that these subdivisions are utterly useless as a guide to knowledge of rights and duties; and that they 
cannot safely be embodied in a code declaring the law.

3. I  have tried to confine my attention to the subdivisions submitted to me, but I  have had 
occasionally to refer to some other parts of the Code for the purpose of understanding these subdivisions. 
The difficulties of codifying the English law of property are so immense that it is not necessarily a slur on 
the labours which have produced this draft Code to say that, if these subdivisions are a fair sample of the 
Code as a whole, this Code would if passed into law only make “ confusion worse confounded.”

I  happen to be one of the counsel originally appointed to assist in codifying the law of property, and 
as I  worked at the task for about a twelvemonth in my spare time before I  gave it up owing to pressure of 
business, I  have a good idea of the labour which such a Code requires. I  am convinced that the English 
law of property cannot be codified properly until its several parts are codified, and in some matters amended; 
and that the codification of the parts will require the labour of several highly-trained men, giving their 
whole undivided energy to the work for several years, and carefully revising one another’s labours. It can
not be done by men whose attention is distracted by active business,

1 Selborne Chambers, IIY, B, HIGGINS.
25th April, 1888.

CRITICAL EX AM IN A TIO N  OF CLAUSES BY MR. H IG G IN S.

Subdivision (6), Clause /, p. 268.

1. “ Every person may as he thinks fit, but subject to the rights of other persons, use his property/ 
To understand this thoroughly one must find out what the Code meant by property. There seems 

to be no express definition. But it must mean all things which are capable of being the subjects of owner
ship (see division 2, clause 13) ; and as these things include easements, the word “ property” is not limited 
to corporeal things. On the other hand, the word does not include life or other limited interests, for sub
division (c), clauses 1, 2, and 3, distinguish between full owners of property and persons having limited 
interests in property. Therefore “ property ” means the subject matter of full ownership, not interest in that 
subject matter. The result is that the proposition stated in the Code should be confined to “ full owners.” 
The word “ person” is misleading. As for the expression “ full owners,” I  have adopted it from the Code 
itself. Of course it is not a correct expression to use with regard to land. I t is trite law that no subject 
of Her Majesty is a full owner of land; he has only an estate in it. Whether it is advisable to abolish the 
distinction between real and personal property is a question of statesmen; but there is no doubt that, as the 
law at present stands, this Code is incorrect in saying that ownership may exist in the surface of the earth 
(division 2, clause 1.) Take, however, the clause as corrected—“ Every full owner may, as he thinks fit, use 
his property in its natural condition and in the ordinary manner of its use.” This implies a limitation of 
the owner’s right, which is far from true. He may also (without abusing his property) use it in its non
natural condition, and in any extraordinary manner of its use. If A owns a leather-covered table and 
writes on it he can hardly be said to be using the table in its natural condition, and if he lies down on it he 
is using it in an extraordinary manner. But in both cases he is doing what he is entitled to do. Perhaps 
it will be said that the natural condition of that table as a table is to be covered with leather. If that is 
the meaning, the words are very misleading, and even with that meaning the clause will not be correct, for 
the right would still exist if part or all of the leather were taken off. The clause does not really state any 
law. The limitations stated are not limitations. But there is a limitation of a very wide-reaching character 
which the clause does not state an owner is limited by corresponding right of other people. For instance, 
he may not ring his bells so as to cause a nuisance, and he may not dig his soil if by so doing he infringes 
his neighbour’s right of support for a building.

“ Where in the course of such use any damage arises to any other person, if such damage be not 
caused by the intention or the rashness or the heedlessness or the negligence of the owner, 
such owner shall not be liable for the same.”

This clause does not cover the case of a nuisance or of an infringement of the right of support, for 
no matter what care the ringer of the bells takes, he is liable to an injunction, and if there were no right of 
support no action could lie, even though the digger knew and intended that the building should fall. It 
appears from the margin that what the draftsman had in his mind was the principle stated in Fletcher v. 
Rylands, and this principle is the cause of the mistake in the former clause limiting the right of use to 
use in the ordinary manner. The truth is that the only real limitation of an owner’s right of use is that 
contained in the maxim sic utere tuo ut alienum non Icedas, and Fletcher v. Rylands merely illustrates a
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The object of this clause seems to be to convey that one person (B) may, by agreement or otherwise, 
acquire from another A) the right to use A’s property. I  cannot see how this principle comes under the 
right of use and profit as one of the rights of ownership of one’s own property. I t  does not come under 
th es is  utendifiuendi of division 2, clause 3 (6). If  the clause means that A, as a right of ownership, may 
let B use A  s property, then it should rather come under the right of disposition (subdivision d). But take 
the clause as it stands. I t  means literally that B may use A’s horse if B preserved the substance of the 
hoise. As there is no condition affixed that B shall get A ’s consent, the teaching of the clause is rather 
unwholesome. But suppose that an agreement is implied, why say “ provided its substance is preserved”? 
The obligation to preserve the substance depends on the nature of the agreement and of the particular pro
perty. B cannot use A’s wine without destroying its substance, and so with other things qua ipso usu 
consumuntur (see Randell v. Russell, 3 Meriv. 194). And if B has a lease from A, it depends on the 
terms of the lease whether he can pull down the house or cut timber or not. Therefore, this proviso is 
quite wrong. The distinction between “ express ’ and “ implied” terms in the latter part of the section 
is unsound in any code of substantive law. If it refers to implication by construction of a document or 
words, then it is a mere question of construction, to be decided by the principles of construction (see Part 1); 
if it refers to terms added by the legislature to contracts, those terms are express and not implied.

3. “ Any person may have an interest for his own life or for the life of another person in any
property of which the reversion or remainder in full ownership can be vested in some other 
person. The reciprocal duties and rights of such persons shall be those which are herein
after stated.”

In effect, A  may have a life interest, and B the interest in remainder. This does not show what is 
the right of use and profit of either a full owner or a limited owner, and the clause ought not, in my opinion, 
to have any place in this subdivision. The clause is also incomplete if it is meant to explain what life 
interests are allowed, for there maj^be life estates determinable on a contingency (see div. 4, sub. a, cl. 1, 
p. 271), and as it is quite possible to have an estate for three lives vested in one of the lives, A may have an 
estate for his own life and other lives. The clause is also misleading in stating, without qualification, that 
there may be life interests in property. Unless trustees were interposed, there could be no life interests at 
law in ordinary chattels. Courts of Equity modified this doctrine considerably, and by The Judicature Act 
1883 (see. 9, sub. 11). The rules of equity are to prevail. But a cautious writer like Joshua Williams is 
careful not to commit himself to such a statement as in this clause of the Code (see Women’s Personal 
Property, 10th ed., 294-298). This clause also makes no exception for articles qua ipso usu consumuntur.

4. “ The owner of any property may by the instrument under which he derives his title, or by
operation of law, or by a declaration of trust as hereinafter mentioned, consent or be required 
to hold the same or any part thereof for the use and benefit of some other person, and shall 
account for the same to the person for whom he is the trustee.”

In  the first place, this clause has nothing to do with subdivision. The subdivision does not 
profess to deal with the distribution of the collective rights of ownership as between trustee and cestui 
que trust, &c., but with the particular right of use and profit, as distinguished from the right to possess, the 
right to abuse, &c.

In the second place, the clause treats the trustee as the owner, not (as one would have surmised) the 
beneficiary. This is inconsistent with the plan of the Code in Division 2, for Division 2 states (cl. 3) the 
various rights of ownership, and a trustee never can have some of these rights, and can have others only if 
the particular form of the trust permit.

In the third place, the clause purports to state the different modes in which a trust can be created. 
This is not under the right o f  use and profit, and even if it were, the statement is very badly made. None 
but those versed in legal technicalities would know that the phrase “ by operation of law”  refers only to 
resulting and constructive trusts (see Part IX ., div. 1, sec. 4). Nor is it correct to say (as said here) that 
by a declaration or trust the owner may be “ required ” to hold the property for the benefit of some other 
person. A  declaration of trust is a trustee’s statement or promise, not a requirement made on him as in a 
will or settlement.

In  the fourth place, the clause is incorrect in stating the duties of the trustee. A trustee must 
account, not only for the profits (as stated here), but for the corpus to his beneficiaries. For instance, if 
the trust property were £1,000 on mortgage. Moreover, if through the default of the trustee no profits 
are earned, he must account to the beneficiaries for the profits which the property ought to have earned. 
And there may be trusts in which there is no necessity to account at all under the express provisions of the 
instrument. Anyone who wished to gather from the clause the duties and right of a trustee would be 
sadly misled.

Subdivision (d).— Right o f Abuser.

1. “ Except so far as he may be lawfully bound to any forbearance, and subject to the rights of 
other persons, every person who is full owner of any property otherwise than as trustee, may 
do any act, or observe any forbearance, or make any omission with respect thereto, although 
the result may be the destruction or the deterioration of the property, or a change in the 
character thereof.”

This clause states in my opinion bad law. For instance, it omits to take inh) consideration the 
natural right to support which the owner of soil has against the owner of adjoining soil. The owner of 
minerals cannot remove them from the earth without leaving sufficient support for the surface if the surface 
belongs to a different owner (Humphries v. Brogden, 12 Q.B., 739). "The clause also omits many cases



of nuisance and cases of easements required by user (apart from the prescription Acts), for since Dalton v. 
Angus it cannot be said that such easements rest in any implied covenant or grant (6 App. Cases, 740). 
Besides, even where covenants have been made to forbear, the clause does not express the law correctly, 
for although B has not “ hound h im s e l f ,his predecessor in title may have made such a grant or entered
into such a covenant as to hind him. I t  is curious that this clause, like the corresponding clause in subdi
vision (5), makes no direct reference to the principle sic utere tuo, &c.

The clause as stated would also involve the proposition that a trustee when he is a “ full owner” (as 
he generally is within the meaning of the Code (see div. 2, cl. 5), may destroy the property of which he is 
trustee. I f  it be said that every trustee “ binds ” himself to preserve the property, then the word “ bind ” 
is used in quite a novel sense, for a trustee generally enters into no covenant or bond.

2. “ Any person having a limited interest in any property, unless he be expressly exempted from
liability therein by the document by which his interest is created, or by agreement, may not
do any act nor observe any forbearance which destroys the property or injures or alters its
character, or impairs the evidence of the title thereto. Every such act is hereinafter called 
waste.”

This clause and the three following go further than the existing law, by applying the term waste to 
all property, even ordinary chattels (see Comyn’s Digest “ Waste” ). The Code itself treats the law of 
waste fully under the “ ownership of land ” (Part V III., div. 2.)

Besides, these clauses do not in any way define or elucidate the “ right of abuser ” taken separately 
from other right of ownership. They should properly come under “ qualified rights of ownership” (div. 4, 
p. 279), as showing the relative rights and obligations of limited owners and those entitled in remainder. 
This clause is wrong in saying that the exemption from liability for -waste must be given “ by the document 
by which” the limited owner’s interest was “ created.” Suppose, for instance, A is tenant for life under a 
settlement, and B the remainder man. A  may contract with B for liberty to cut timber. This clause is so 
vague as to be of no practical use. W hat does “ alter the character of the property” mean ? A tenant for 
life may cut some trees and not others, he may dig at some quarries and not at others, he may plough 
up some rabbit warrens and not others. I t  is of no use to say that the latter class of acts alter the 
character of the property and that the former do not, for there is no reason for saying that the 
former do not alter the character as much as the latter, except that the law forbids the latter and 
not the former. I  know of no authority for saying that a tenant for life, who does an act which merely 
“ tends” to alter the character of the property is guilty of waste ; but I  suppose that clause 4 of the 
subdivision as to trivial waste not being noticed, is meant to modify this alarming statement. I f  so, the 
mode of modification is so clumsy that it leaves the obligation of the tenant for life in a complete fog. 
I  ought to add that no provision is made in this clause about permissive waste, as when a tenant for 
life lets a house fall into decay. I t  cannot yet be taken for granted that a legal tenant for life is not liable 
(see Williams’ Beal Property, 14th ed., 25). I t  will be noticed that the words “ exempted from liability 
therein” must be read as “ exempted from liability fo r  waste therein.” This is a mere clerical omission.

3. “ Where by the document by which his interest was created the limited owner of any property
is exempted from liability as to waste therein, if from any improper motive he deal with such 
property unreasonably he shall be deemed to have committed malicious -waste.”

This clause is meant to apply to what is described in 1 White and Tudor, L. C., Equity, 6th ed. 862, as 
“ Interference of equity in cases of equitable waste of a malicious and destructive character by a tenant for 
life without impeachment for waste,” e.g., where a tenant for life wantonly strips the house of lead, iron, 
or glass, &c., or where he grubs up a wood instead of cutting the timber, or where he destroys ornamental 
timber. But this right of the Court to interfere, so far as it is based on sound principle, rests merely on 
the construction of the instrument. The Courts have in effect decided that the words “ without impeach
ment of waste” do not cover such acts. No one doubts that express words in a settlement or will would 
make such acts perfectly legitimate. The clause is wrong in treating the doctrine of “ equitable waste” as 
distinct in principle from other waste, and in speaking of the limited owner making “ an unreasonable use 
of his authority.” He really has not the authority at all (see 18 Judicature Act 1883, sec. 9, sub. 3, 
Tudor L. C., Beal Property, 3rd ed. 112). The authority given was to use the powers of cutting timber, 
& c fa ir ly  (see Baker v. Selriglit, 13 Ch. D. 179, 186). The same remark applies to this clause as to the 
last, that it is wrong in requiring the exemption from liability from waste to be granted by the instrument 
which creates the limited owner’s interest. W hat is the use of stating “ an improper motive” as being an 
essential ingredient of the offence unless it be explained what motives are improper ? The expression 
“ malicious” waste is new, but I  think it is much better than the expression “ equitable ” waste.

4. “ No act, forbearance, or omission, except when in violation of an agreement, shall be deemed
to be prohibited under any of the preceding sections of this subdivision, unless it involve 
more than nominal damage.”

So far as this clause applies to an act or omission by a full owner who has “ bound” himself within 
the meaning of clause 1, this clause is wrong, for an action will lie for the breach of covenant even though 
the damage done is not substantial. But, so far as this clause applies to waste, I  think that this clause is 
correct. I t  is true that what Coke says in the passage referred to in the margin, is that the lessee shall not 
be sued for waste unless the value amount to 40 pence. Another writer says 40 shillings (see Comyn’s 
Digest “ E a s t/’ E. 1). I  think, however, that there is the distinction between waste and trespass stated 
in this clause (see Huntley v. Bussell, 13 Q.B., 572, 588).

5. “ I f  any person commit waste, he may be ordered to abstain therefrom, and to account and pay
for the value of any property that he has wrongfully taken, and to make compensation for 
any damage that he may have done or perm itted/’

As this clause professes to state the nature of the remedies afforded against wasters, it has no 
proper place under this subdivision. I t  certainly does not enlighten the reader on the “ right of abuser. 
Also in lumping together the different kinds of remedies which the Court may grant in whole or in part, 
the clause fails to show what remedy is appropriate for what cases. I t  is decidedly wrong in saying that 
the waster may be made to account for the value of the property taken as well as to make compensation for 
the damage. The compensation would obviously include the value of the property.  ̂ I  know of no such 
distinction as is made here between the remedies for ordinary wasteland for malicious (or “ equitable )
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thp  rio-ht n fg n w n m a v nd^  “ fn**rest ProPerty ™ stated to be part of the right of abuser as one of
the r b of owneiship (div. 2 cl. 3 c). 1 here is no definition of abandonment, but taking it as meaning 
leaving one s property or one’s interest therein with the intention of having no more to do with it, I  do no® 
see what is the meaning of this clause. Of course a person with a limited interest can only abandon his 
interest; he cannot from the nature of the case abandon the property. The clause might as well say that 
A  cannot abandon Bs,property so as to prejudice B ’s rights. I do not know of any authority for applying 
the doctrine of abandonment to real property as this clause does. If a sailor bought land at an auction salt 
m Melbourne 50 years ago, and sailed away, intending never to return, the estate in the land would still 
remain m him or those claiming under him (subject, of course, to the Statute of Limitations). As for the 
last part of the clause one would infer that surrender was in some way to be contrasted with abandonment. 
But they have no such relation with each other. No doubt the owner of a limited interest may sur
render his inteiest to the remainder man, but he may equally well sell it to a stranger. The clause is as 
inconsequent as I have ever seen.

A P P E N D I X  B .

M E SSE S. F R E SH FIE L D S A N D  W ILLIAM S TO TH E CROWN SOLICITOR.

No. 5522. 5 Bank Buildings, London, E.C.,
11th March, 1888.

S ir ,  We have the honor to acknowledge the receipt of your letter of the 27th January which 
reached us on the 8th inst., accompanied by a print of a proposed Bill entitled: “ A  Bill to declare consoli
date and amend the Substantive General Law.” This Bill you inform us was prepared by the Honorable 
Dr. Hearn, the Principal of your University, who is well known for his learning and scholarship. Dr. 
Hearn, we notice, was assisted by many distinguished lawyers in the preparation of this great and important 
work.

You have explained to us that the Attorney-General is desirous that some counsel of eminence on 
this side should revise the proposed Bill, and should also suggest alterations (if any), and should give his 
opinion as to whether it would or would not be advisable for the Government to take the Bill up and ask 
the Legislature to pass it into law, and you inform us that the Government has at its disposal the sum o f  
£300 for the purpose above indicated.

Having regard to the magnitude and great importance of the work, our first impression was, more 
particularly as the B ill had already received the sanction of so many distinguished men on your side, that 
no counsel here occupying less standing than the Attorney or Solicitor-General or some leading Queen’s 
Counsel would satisfy the necessary requirements. But we arrived at the conclusion that this would be 
practically impossible, as neither the Attorney nor the Solicitor-General could, consistently with their 
parliamentary duties, undertake the work ; and we fear that no Queen’s Counsel in good practice—and no 
other we think would be competent— would undertake the task for a less fee than 1,000 or 1,500 guineas.

We next turned to the consideration of employing a Junior Counsel of known ability and standing, 
and one who may have had some similar experience. We accordingly made enquiry, and in the result we 
find that we could not offer a competent junior less than 500 guineas; and, indeed, it is almost impossible to 
say, in anticipation, that that fee would represent an adequate remuneration.

We have glanced generally through the Bill, and if we may be permitted to say so, the work appears 
to us to have been so far accomplished, not only with consummate skill, but also with wonderful care and 
precision. This ought, undoubtedly, to lessen the labour of any one engaged in revising the work. But, 
notwithstanding this, it will, of course, be obvious to you that anyone who undertakes this task must neces
sarily travel over the whole field of enquiry in order to arrive at a proper understanding of the matter, and 
to fit himself to afford the Attorney-General the advice and assistance he asks for.

A  gentleman we consulted upon the subject makes the following remark:—“ Possibly they (the 
Government) might be content with a work involving less time and labour than that alluded to. If, as I 
understand, their principal object is to be advised as to whether it will be desirable to introduce the Bill, 
it would seem to be a necessary preliminary to examine the general frame of the measure before revising 
its details; and perhaps the Government would be satisfied with an opinion of this kind coupled, perhaps, 
as a means of testing the Bill, with a narrower scrutiny of some portions of it. This, of course, would be a 
much simpler task, and one might undertake it for a proportionately smaller fee. ’

We are not sure whether this would be of the same value to the Attorney-General. If, however, on 
further consideration of the matter you think the above suggestion is worthy of consideiation, aud you desire 
that it should be adopted, please telegraph to us simply the word “ opinion,” and we shall understand what 
course to adopt, and we can arrange the fee accordingly. If, on the other han<£ the Attorney-General 
should still prefer that the Bill should be revised generally, with an opinion to the effect he proposes, please, 
in that case, telegraph the word “ revise,” and we shall understand what course to pursue.

We need scarcely say, in conclusion, that the whole subject is_ one_, not only of great interest to us 
here, but also of great magnitude and importance, and it will give us infinite pleasure to place our services

J V o u  allude in your letter to our charges. We may explain that in a matter of this kind our profes
sional charges would be comparatively small; and we do not see how, in any event, our costs could come to 
more than 20 or 30 guineas, or £50 at the outside.

We have the honor to be, Sir,
Your most obedient servants,

(Signed) FR ESH FIELD S A ND W ILLIAM S.
p . S .  Our Telegraphic and Cable address is:— F r e s h f i e l d ,  London.

R. A. Sutherland, Esq.

C o d e . G



Chamber of Commerce,
25 Queen-street, Melbourne, 7th September, 1888.

S ir,
I have the honour to acknowledge the receipt of your letter of the 22nd ult., addressed to the 

President o f this chamber, accompanied by copy of the General Code Bill, which has been referred by the 
Legislative Assembly to a joint committee of the two Houses of Parliament.

I  am to express the regret of the President that your letter could not be replied to earlier, as he had 
not the opportunity of bringing it sooner under the consideration of the chamber committee.

I  am now desired by the committee to express their satisfaction at finding that the Government has 
taken steps with a view to having the B ill in question placed on the statute-book. A  former committee 
had recorded their sense of the obligation under which the late Dr. Hearn had placed the community by 
his great labours in the direction of a codification of the law, and the present committee also recognise the 
value of the present draft B ill as a compendium of the law, even if it remained a mere compendium and 
nothing more. A s laymen they can scarcely express a confident opinion upon such technical questions as 
are suggested by the classification and arrangement of the subjects, or by the qualifying provisions of clause
2. I f  the latter w ill meet the suggested objection that the B ill if  adopted in globo might possibly effect 
changes in the law not intended by Parliament, my committee cannot but regard the removal of that 
objection as more than a counterpoise to the admitted evil of uncertainty which the provisions of that clause 
involve, as that element of uncertainty must necessarily disappear as any possible discrepancies between the 
Code and the existing law are detected by the courts.

So also w ith regard to the arrangement of subjects and nomenclature of the classification. My 
committee would rather that the B ill should be adopted than that the opportunity should be lost of obtaining 
the sanction of Parliament to such a compendium of the law, although the object and desire of this chamber 
has always been to obtain the nearest approach possible to the advantages possessed by the mercantile 
communities of European countries in their commercial codes, and this could only be attained by a different 
classification, and by bringing together under one section all those A cts which bear upon the multiform 
operations of trade and commerce including shipping and insurance. W ith this expression of the views of 
the chamber, I am instructed to say that it is deemed scarcely necessary that any of their members should 
occupy the time of the joint committee by statements of individual opinion, but that if  the committee wish 
to obtain from me, as secretary, any such further information as I can give them of the general opinions 
and objects of the chamber on the codification and simplification of the law as it effects the relations and 
dealings of Trade and commerce, it is the wash of my committee that I  should attend for that purpose, and 
if the joint committee give me an intimation of that desire I shall be happy to attend when requested.

I  have the honour to be, Sir,
Your very obedient servant,

G. H. Jenkins, Esq., B . CO W D EBO Y , Secretary.
Clerk of the Legislative Assembly.

A P P E N D I X  D .

Judges’ Chambers,
S ir , Melbourne, 1st September, 1888.

I  have the honour to acknowledge the receipt of two letters from you, the first forwarding by
direction of the Joint Committee on the General Code B ill a copy of the B ill with opinions of Counsel, 
and requesting to be favoured with my viewrs on the B ill and especially on Clause 2 ; and the other 
transmitting a copy of a letter from Messrs. Freshfields and Newman relative to the revision of the Code 
in London. A  critical examination of this B ill as a whole would involve a vast amount of time and labour 
far beyond my means to bestow upon it. To criticise isolated clauses without having thoroughly studied 
its scope, scheme, and language wrould be unfair to the author and probably of little service. I am, 
however, able to offer a very decided opinion upon one point. I  have only glanced over the Bill very 
cursorily, but the most cursory glance suffices to show that it introduces into those parts of the law which 
it purports to codify an entirely new classification, a new set of maxims or general propositions, and a new 
nomenclature. I t  wmuld, I think, be highly imprudent to attempt to pass a B ill of this kind into law 
unless it had been previously revised and approved, not by one only but by several experts, amongst whom 
an eminent draughtsman, scientific in method and precise in language, should unquestionably be included.

The most eminent advocates frequently lack the qualifications necessary for a draughtsman. The
fee of 1,000 or 1,500 guineas mentioned by Messrs. Freshfields and Newman would, I think, be w?holly 
inadequate. H aving regard to the magnitude and difficulties of the task, I believe that a complete and 
effective revision of the Code could not be procured for ten times that sum. The proposal contained in the 
2nd Clause of the Bill to let the old laiv stand side by side xvith the new Code, is, in my opinion, highly 
objectionable ; either the Code would remain a dead letter, or it would be necessary in every case to 
consider whether particular sections of the Code expressed, perhaps, in the most general terms, were 
consistent with the pre-existing law to be gathered from the Statutes or precedents, by reference to which 
the case would ultimately have to be decided.

I  have the honour to remain, Sir,
Your obedient servant,

E. D. H O LRO YD.
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Supreme Court, 11th September, 1888.
In reply to your inquiry as to whether His Honor Mr. Justice Williams would like to give 

.evidence upon the General Code Bill, I am directed to state that he has no desire to do so, as he considers 
that he could not sufficiently familiarize himself with a work of such magnitude under a period of two 
years, and that without a thorough knowledge of the Code his opinions would be of little value.

His Honor, however, does not seek to preclude the Committee from asking him such questions on 
the subject as they may think fit, and if they will appoint an hour and day next week, he will do himself 
the honour to attend before them.

His Ilonoi desires to point out that his attendance will necessitate the adjournment of the Full 
•Court, and that, therefore, it is desirable that if a date be fixed for his attendance it should be adhered to.

I  have the honour to be, Sir,
Your obedient servant,

(Signed) J. G. T. HORNE, Associate.

A P P E N D I X  F .

Park Gate Hotel,
My d e a r  A t t o r n e y - G e n e r a l ,  Parramatta, 18th September, 1888.

I  have to apologise for not sooner answering your note of the 4th, but ever since its receipt I have 
been so weak and prostrate that I  have been unable to do anything. I  have waited thus long hoping to be 
able to write myself. I  cannot, however, delay longer, and am availing myself of an amanuensis.

I  have perused the B ill for introducing the Code, which you have forwarded me ; I also remember 
the conversation we had upon the subject before my illness, when I  was partially disposed to agree with 
your views. But having, since your note, given the most careful deliberation to the matter, I  feel com
pelled to revert to the opinion I at first sight expressed to you—that the disadvautages arising from the 
passing of the proposed B ill would far outweigh any advantage that could be derived from it. The primary 
object of a code is, that it shall express authoritatively what the law is, and not merely what the framer 
of the code imagines it to be. The main advantage of a code is, that both layman and laAvyer may be.able 
to read in clear and intelligible language what the law upon any given subject is, and shape their conduct and 
actions accordingly. But to pass a so-called code in the manner now proposed, leaving it doubtful whether 
it expresses the law rightly or not, would only furnish to the lawyer an additional text-book to add to the 
perplexity of already conflicting text-books and decisions, and to the layman a delusion and a snare. H e 
doubtless would attach greater weight to the Code than under such circumstances it would deserve, and 
might, after shaping his conduct accordingly, perhaps find that the particular passage upon which he relied 
was afterwards held to be bad law. To pass the Code, as now proposed, would neither lessen litigation 
nor reduce costs. The law would remain as it is, the Code notwithstanding, and the necessity for obtaining 
legal opinions and advice would continue the same. The problem then to be solved would be, whether the 
Code correctly expressed the law as to which no layman who correctly understood its mode of enactment 
would rely upon his own opinion. I  am sorry to say I  find the tendency of the profession, at the present 
day, is to rely too much upon text-books instead of searching out the authorities, and I fear that with the 
quasi imprimatur which the Code, even though enacted in the way proposed, would have, this tendency 
would be strengthened. The temptation would then be to advise clients upon the basis of the Code, with
out undertaking the very laborious operation, in each case, of searching out and ascertaining whether the 
Code truly expressed the law. Upon the whole, I  think it would be better, and less likely to lead to 
injustice, that the Code, if  passed at all, should be passed absolutely rather than in the way now proposed. 
I  believe that, mainly and substantially, the Code correctly states the law as it is, although o f course there 
must necessarily, even after the most careful revision, be some inaccuracies. I  can only say for myself 
that, after a very careful examination of the draft of several parts of it dealing with branches of the law  
with which I  am more familiar than with others, I  found very feiv instances in which it did not express 
the law, in my opinion, correctly, and in these instances I  suggested alterations which were adopted. Of 
course, my opinion of what the law is may be wrong, and the Code therefore wrong, but this is a difficulty 
which must ever exist in any code however framed. I am aware that several members of the profession have 
stated that, in certain instances, the Code is erroneous. But, after all, this only amounts to saying that 
their opinion of what the law is differs from that of the framer and revisers of the Code, and there is a 
possibility at all events that the Code may be right after all. Except as to some few parts I  have not 
critically examined the Code, but, as I  said in giving evidence last year, I  am prepared to accept it on the 
ex uno disce omnes principle. It must be remembered that any code, however caiefu y ame an levise , 
expresses only the opinion of its framer and revisers of what the law is, and upon many ci cu pom s 
other men of equal ability may perhaps hold contrary opinions. Nothing but the omnipotence o Par la
ment can say authoritatively such and such is the law. I h e  great advantage o a cot e is in-, upon 
debatable points, Parliament steps in and says, such is and such shall henceforth be: the_law, and unless this 
can be said absolutely, I think the Code had better not be adopted at a 1. o pass framnontnrv
is, in fact, to subject the Code to the revision of the courts, such r e g io n  to be u^ 1® ^  v̂  'tn 'o lv e d  -^ 7  
way, and at long intervals of time, as any particular provision of the Code may happen to be nn olved m a 
case coming before the court for d’ecision. Such a mode of revision is,m  my opinion, wholly impracticable.

Believe me,
My dear Attorney-General,

Faithfully yours,
GEO. H. F. W EBB.



County Court,
S ir , Melbourne, 25th Sept., 1888.

I  have the honour to acknowledge the receipt of your letters of the 21st August ult., and the 14th 
September instant, which I  have to-day laid before the Judges of the County Courts, at their conference.

(1.) The Judges of County Courts are unanimously of opinion that it would be unwise and unsafe 
to pass the General Code B ill in its present shape.

(2.) A s to the second clause, they are also unanimously of opinion that it would not meet the 
necessities of the case. I f  a Code B ill be passed with any provision of this character, they suggest that the 
power of declaring that any provision is repugnant to the existing law should be vested in the Full Court 
alone on special case stated, and that the Attorney-General should have the right to intervene to secure the 
proper argument of the case in the interests of the public.

The Judges refrain from entering into their reasons, but are prepared to give them should the com
mittee so desire.

I  have the honour to be, sir,
Your obedient servant,

(Signed) F R A N C IS  Q U IN L A N ,
Judge of County Court for the colony of Victoria
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R E P O R T

JOINT SELECT COMMITTEE

OP THE

LEGISLATIVE COUNCIL AND THE LEGISLATIVE ASSEMBLY

R E F R E S H M E N T  ROOMS.

Ordered by the Legislative Council to be printed, Ylth Occober, 1888.

*2 &utfionts:
B O B T .  S .  B B A I N ,  GOVERNMENT P R I N T E R ,  M E L B O U R N E .



E X T R A C T E D  FROM T H E  M IN U T E S.

WEDNESDAY, 2 0 t h  JUNE, 1888.
R e f r e s h m e n t  R oom s C o m m it te e .—The Honorable H. Cutkbert moved, pursuant to amended notice, That the Honorables 

J. A. Wallace, J. Buchanan, Sir W. J. Clarke, Bart., D. C. Sterry, and J. G. Beaney be Members of the Joint 
Committee of both Houses to manage the Refreshment Rooms.

Question—put and resolved in the affirmative.

TUESDAY, 1 1 th  SEPTEMBER, 1888.
R e f r e s h m e n t  R oom s C o m m it te e .— The Honorable PI. Cuthbert moved, by leave, That the Honorable Sir W. J. Clarke 

Bart., be appointed a Member of the Refreshment Rooms Committee. ’
Question—put and resolved in the affirmative.

WEDNESDAY, 1 7 t h  OCTOBER, 1 8 8 8 .  

e Honoral

Ordered to lie on the Table and to be printed.

R e f r e s h m e n t  R o o m s C o m m it te e .— The Honorable J. Buchanan, on behalf of the Chairman, brought up a Report from 
this Joint Committee.



4 9 9

R E P O R T .

T h e  S e l e c t  C o m m it t e e  u p o n  t h e  R e f r e s h m e n t  R o o m s  h a v e  t h e  h o n o r  

t o  r e p o r t :—

T h a t  t h e  c h a r g e  m a d e  a g a i n s t  t h e  M e s s e n g e r s ,  b y  t h e  C a t e r e r ,  h a v i n g  b e e n  

i n q u i r e d  i n t o  b y  t h e  H o n o r a b l e  t h e  P r e s i d e n t  a n d  t h e  H o n o r a b l e  t h e  S p e a k e r ,  a n d  

t h e y  h a v i n g  t a k e n  e v i d e n c e  a n d  b r o u g h t  u p  a  R e p o r t ,  t h i s  C o m m i t t e e  d o e s  n o t  f e e l  

c a l l e d  u p o n  t o  e n t e r  i n t o  t h e  q u e s t i o n  a t  a l l ,  a n d  h a v e  r e t u r n e d  t h e  R e p o r t  a n d  P a p e r s  

t o  t h e  H o n o r a b l e  t h e  C h i e f  S e c r e t a r y .

S o u t h  L i b r a r y ,

2 6 t h  S e p t e m b e r ,  1 8 8 8 .
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R E P O R T S
OF

“THE COMMITTEE OF ELECTIONS AND 
QUALIFICATIONS ”

ON T H E

PETITIONS OF JAMES STEWAET BUTTERS,

A N D

JOHN HANLON KNIFE;

T O G E T H E R  W IT H  T H E

P R O C E E D I N G S  O F  C O M M I T T E E  A N D  M I N U T E S  O F  E V I D E N C E .

Ordered, by the Legislative Council to be printed, 30th October, 1888.

autfjoritg:
R O B T . s . B R A IN , G O V E R N M E N T  P R IN T E R , M E L B O U R N E .

D 4  and 5 .— [is .]—4273,





E X T R A C T E D  FROM T H E  M IN U T E S .

TUESDAY, 21 st AUGUST, 1888.
THI Pr6sidmt laid ',pou the <*= Mowmg Warrant appointing

“ V ictoria.

S X w d r i f  0f “f  Legislative Council of Victoria, passed in the nineteenth year of Her present
Ajem U y of f ^ ! S ^ e i £ S ^  *  *  Wn* “  ** * * * * * *  < * •"*  ««* LejLlatwc

I do hereby appoint—
The Honorable James Balfour,
The Honorable Frederick Brown,
The Honorable David Ooutts,
The Honorable Henry Gore,
The Honorable Sir James Lorimer,
The Honorable James Phillip MacPherson, 

and
The Honorable Donald Melville,

To be Members of a Committee to be called ‘ The Committee of Elections and Qualifications.’
Given under my hand this Twenty-first day of August, One thousand eight hundred and eighty-eight.

JAS. MACBAIN,
President of the Legislative Council.”

TUESDAY, 2 8 th  AUGUST, 1888.
T h e C om m ittee op E l e c t i o n s ’a n d  Q u a lif ic a t io n s .—The President’s Warrant appointing “ The Committee of Elections and 

Qualifications was again laid upon the Table by the President.

TUESDAY, 1 1 th  SEPTEMBER, 1888.
T h e  C o m m itte e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t io n s .—The President’s Warrant appointing the Committee of Elections and 

Qualifications was again laid upon the Table by the President,

TUESDAY, 9 t h  OCTOBER, 1888.
N o r th -E a ste r n  P r o v in c e  E le c t io n  P e t i t io n .—The President announced to the Council that there had been presented to him 

a Petition from James Stewart Butters against the return of the Honorable John Turner, a Member for North-Eastern 
Province, which he then laid before the Council, and is as follows:—

To the Honorable Sir James MacBain, Knight, President of the Legislative Council of Victoria.
The Humble petition of James Stewart Butters, of Melbourne, in the colony of Victoria, estate agent, 

Respectfully showeth,
That on the thirteenth day of September last past an election was held for one Member to serve in the Legislative 

Council of the colony of Victoria to represent the North-Eastern Electoral Province, and that on the nineteenth day of 
September last past an adjourned polling was held at Mundoona a polling place within the said electoral province.

That your Petitioner was a candidate at the said election.
That John Turner, Esquire, and John Hanlan Knipe, Esquire, were the only other candidates at the said election.
That as the result of the said election the returning officer announced that John Turner, Esquire, received 1,292 

votes, and that your Petitioner had received 1,255 votes, and that John Hanlan Knipe, Esquire, had received 1,215 votes;
" and thereupon the said returning officer publicly declared that the said John Turner, Esquire, had received the majority 

of votes, and was duly elected as Member as aforesaid, and such returning officer made his return accordingly.
That on the taking of the poll for the said election at the polling-place at Euroa, within the said electoral province, 

divers ballot papers were used which were written, and not printed in accordance with the provisions of The Electoral 
Act 1865," and were not in the form prescribed by the twentieth Schedule of the_ said Act, and that the using of such 
ballot-papers prevented divers electors from recording their votes at the said election, and was highly dangerous, without 
precedent, and contrary to law.

That at the said election no poll was taken at Peechelba, which was one of the places within the said electoral 
province appointed for a poll to be taken, and public notification “ thereof ” was given in manner prescribed by law, and 
that there was no lawful adjournment of such poll, whereby divers electors were prevented from recording their votes at 
the said polling-place or at the said election. _ _ . . .

That such a proceeding is altogether unauthorized by the said Electoral Act, is unwarrantable, inconvenient, and 
contrary to law.

That at the said election a poll was held at South Bundalong, a place within the said electoral province, but of the 
taking of such poll at the said place no notice was given in manner prescribed by law, whereby divers persons who were 
entitled to vote at the said election were prevented from recording their votes thereat, and that the taking of the said poll 
at the said place was inconvenient and contrary to law.

Your Petitioner therefore respectfully prays : ~ .. . . ,, , ,, ,
That you will communicate the matter of this Petition to the Legislative Council m order that the same may be 

referred to the Committee of Elections and Qualifications.
And your Petitioner respectfully further prays: , . , ., .. ,

That the said election may be declared to have been held contrary to law, and to be void accordingly.
And your Petitioner respectfully further prays : . , , , , , , ,, T • . • n „That the said John Turner, Esquire, be declared not to have been duly elected a member of the Legislative Council

for the said North-Eastern Province according to law.
And your Petitioner respectfully further prays: , ,,

That he may have such further or other relief as the circumstances of the case may require.j  And your Petitioner will ever pray, &c.,
JAS. S. BUTTERS.

Dated at Melbourne this Eighth day of October, One thousand eight hundred and eighty-eight.
Witness—J. E. M c I n ty r e . . ,   ̂ ^  . . .  _  „

The Honorable H. Cuthbert moved, That the above Petition be referred to “The Committee of Elections and Qualifications”
for consideration and report.

Question—put and resolved in the affirmative.

the Schedule to The Electoral Act of 1856 at the Table of the Council before the Clerk thereof.



Thb C om m ittee op E le c t io n s  a n d  Q u a l i f i c a t io n s .—The following Members of “ The Committee of Elections and 
Qualifications,” viz., the Honorables Frederick Brown and James Philip MacPherson, took the oath set forth in fhc 
Schedule to The Electoral Act 1856, at the Table of the Council, before the Clerk thereof.

The President appointed Tuesday the 23rd day of October instant, at Eleven o’clock in the forenoon, as the time and the 
Committee Room as the place of the first meeting .of the Committee. .... .. . ’

T h e  C om m ittee  op E le c t io n s  a n d  Q u a l i f ic a t io n s .  —The Honorable D. Coutts, a Member of the Committee of Elections and 
Qualifications, took the oath set forth in the Schedule to The Electoral Act 1856, at the Table-of the Council, before the 
Clerk thereof. ' ’

WEDNESDAY, 1 7 t h  OCTOBER, 1888., .

N o b t h - E a s t e r n  P r o v in c e  E le c t io n .—The President announced to the Council that there had been presented to him a Petition 
from John Hanlon Knipe against the return of the Honorable J. Turner, a Member for the North-Eastern Province, which 
he then laid before the Council, and is as follows :— ’

To the Honorable Sir James MacBain, Knight, President of the Legislative Council of Victoria.v
The humble petition of John Hanlon Knipe, of Melbourne, in the colony of Victoria, auctioneer.

Respectfully showeth, ‘
That on the thirteenth day of December11 last' past an election was partly held for one Member to serve in the 6 Sic. 

Legislative Council of the colony of Victoria to represerit the North-Eastefti Electoral Province, and on the nineteenth day 
of September last past part of the polling was held at MundoOna, a polling-place within the said electoral province.

That your Petitioner was a candidate at the said election,,.
That John Turner, Esquire, and James Stewart Butters, Esquire, were the only other candidates at the said election.
That as the result of the said election the returning officer announced that John Turner, Esquire, had received 1,292  

votes, and that your Petitioner had received 1 ,215  votes, and that James Stewart Butters, Esquire, had received 1,255  
votes ; and thereupon the said returning officer publicly declared that the said5 John Turner, Esquire, had received the 
majority of votes, and was duly elected as Member aforesaid, and such returning officer made his return accordingly.

That at the said election no poll was taken Peechelba, which was one of the places within the said electoral province, 
appointed for a poll to be taken, and public notification thereof was given in manner prescribed by law, and that there was 
no lawful adjournment of such poll, whereby divers electors were prevented from recording their votes at the said polling- 
place or at the said election.

That on taking of the poll for the said election at the polling-place at Euroa, within the said electoral province, 
divers ballot-papers were used which were written,.and,not printed in accordance with the provisions of The Electoral 
Act, 1865, and were not in the form prescribed by the" twentieth Schedule of the said Act, and that the using of such 
ballot-papers prevented divers electors from recording their votes at the said election, arid was highly dangerous, without 
precedent, and contrary to law. . _

That such a proceeding is altogether unauthorized by the said Electoral Act, is unwarrantable, inconvenient, and 
contrary to law.

That at the said election a poll was held at South Bundalong, a place within the said electoral province, but of the 
taking of such poll at the said place no notice was given in-manner prescribed by law, whereby divers persons who were 
entitled to vote at the said election were prevented from recording.their votes thereat, and that the taking of ,the said poll 
at the said place was inconvenient and contrary to law..

That the above-mentioned irregularities occurred in the opiriion of your Petitioner through the large number of 
polling-places in the province, and the fact that the said province is too large for one returning officer to manage within the 
time limited by the Act, and from the fact that it has not been divided into three equal parts with one representative to 
each part. ,

Your Petitioner therefore respectfully prays:
Firstly—That you will communicate the matter of this Petition to the Legislative Council in order that the same 

may be referred to the Committee of Elections and Qualifications.
Secondly—That the said election may be declared to have been held contrary to law, and to be void accordingly.
Thirdly—That the said John Turner* Esquire, be declared not to have been duly elected a metnber of the 

Legislative Council for the said North-Eastern Province according to law.
Fourthly—That he may have such further or other relief as the circumstances of the case may require.
Fifthly—That the said province may be divided into three parts, one representative being allotted to' each of such 

parts.
And your Petitioner will ever pray.

JOHN HANLON KNIPE.
Witness—A. E. L a w fo r d .

D ated at Melbourne this fifteenth day of October, One thousand eight hundred and eighty-eight.
Witness—

The Honorable H. Cuthbert moved, That the above Petition be referred to “ The Committee of Elections and Qualifica
tions ” for consideration and report.

Question—put and resolved in the affirmative.

TUESDAY, 3 0 t h  OCTOBER, 1888. -
T h e  C om m ittee o f  E le c t io n s  a n d  Q u a l i f i c a t io n s .—Sir J. Lorimer, Chairman, brought up the Reports from this Committee 

on the Petitions from James Stewart Butters, Esq., and from John Hanlon Knipe, Esq., against the return of John Turner, 
Esq., as Member for the North-Eastern Province, and the same were read by the Clerk.

Ordered to lie on the Table, and, together with the Proceedings of the Committee and the Minutes of Evidence, to be printed.



REPORT.

I n  t h e  m a t t e r  o f  t h e  P e t i t i o n  o f  J a m e s  S t e w a r t  B u t t e r s  a g a i n s t  t h e  

r e t u r n  o f  t h e  H o n o r a b l e  J o h n  T u r n e r  f o r  t h e  N o r t h - E a s t e r n  

P r o v i n c e .

“  T h e  C o m m i t t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s  ”  h a v e  t h e  h o n o r  t o

r e p o r t  t o  y o u r  H o n o r a b l e  H o u s e —

1 .  T h a t  t h e  e v i d e n c e  s h o w s  t h a t  a  p o l l  w a s  t a k e n  a t  t h e  S t a t e  S c h o o l ,  

S o u t h  B u n d a l o n g ,  i n s t e a d  o f  a t  t h e  S t a t e  S c h o o l ,  P e e c h e l b a ,  a s  a p p o i n t e d  b y  

t h e  W r i t ,  a n d  i n  t h e  a d v e r t i s e m e n t  i n  t h e  n e w s p a p e r s  b y  - t h e  R e t u r n i n g

O f f i c e r .

T h a t  i t  i s  s t a t e d  v a r i o u s l y  i n  t h e  e v i d e n c e  t h a t  t h e  t w o  s c h o o l s  a r e

f r o m  f o u r  t o  f i v e  m i l e s  d i s t a n t  f r o m  e a c h  o t h e r ,  a n d  t h a t  t h e y  a r e  s i t u a t e  i n

d i f f e r e n t  p a r i s h e s .

2 .  T h a t  E d w a r d  C u b b l e y ,  a n  e l e c t o r  f o r  t h e  s a i d  p r o v i n c e ,  p r o c e e d e d  t o  

P e e c h e l b a  S t a t e  S c h o o l  f o r  t h e  p u r p o s e  o f  r e c o r d i n g  h i s  v o t e ,  a n d  wra s  n o t

a b l e  t o  d o  s o .

3 .  T h a t  t h e  a l l e g a t i o n  i n  t h e  P e t i t i o n ,  t h a t  d i v e r s  b a l l o t - p a p e r s  w e r e  u s e d  

a t  t h e  p o l l i n g - p l a c e  a t  E u r o a  w h i c h  w e r e  w r i t t e n  a n d  n o t  p r i n t e d ,  a s  r e q u i r e d  

b y  The Electoral Act  1 8 6 5 ,  i s  s u s t a i n e d  b y  t h e  e v i d e n c e .

4 .  T h a t  i n  c o n s e q u e n c e ,  t h e  l a s t  e l e c t i o n  o f  a  m e m b e r  t o  s e r v e  f o r  

t h e  N o r t h - E a s t e r n  P r o v i n c e ,  ‘t a k e n  i n  t h e  m o n t h  o f  S e p t e m b e r ,  1 8 8 8 ,  i s  a

v o i d  e l e c t i o n .

5 .  T h a t  J o h n  T u r n e r ,  E s q . ,  i s  n o t  d u l y  e l e c t e d  a  m e m b e r  t o  s e r v e  f o r  

t h e  s a i d  N o r t h - E a s t e r n  P r o v i n c e .

6 .  T h a t  t h e  P e t i t i o n  w a s  n o t  f r i v o l o u s  o r  v e x a t i o u s ,  n o r  w a s  t h e  

o p p o s i t i o n  t h e r e t o  f r i v o l o u s  o r  v e x a t i o u s .

7 .  T h a t  t h e  C o m m i t t e e  r e c o m m e n d  t h a t  t h e  s u m  o f  £ 1 0 0 ,  l o d g e d  b y

t h e  P e t i t i o n e r ,  b e  r e t u r n e d  t o  h i m .

C o m m i t t e e  R o o m ,

3 0 t h  O c t o b e r ,  1 8 8 8 .





E E P O E T ,

I n  t h e  m a t t e r  o f  t h e  P e t i t i o n  o f  J o h n  H a n l o n  K n i p e  a g a i n s t  t h e  

r e t u r n  o f  t h e  H o n o r a b l e  J o h n  T u r n e r  f o r  t h e  N o r t h - E a s t e r n  

P r o v i n c e .

“ T h e  C o m m i t t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s  ”  h a v e  t h e  h o n o r  t o  r e p o r t  t o  * 

y o u r  H o n o r a b l e  H o u s e  t h a t  t h e  p e t i t i o n e r ,  J o h n  H a n l o n  K n i p e ,  a p p e a r e d  b e f o r e  t h e  

C o m m i t t e e ,  a n d  s t a t e d  t h a t  h e  w o u l d  n o t  t r o u b l e  t o  b r i n g  h i s  c a s e  b e f o r e  t h e  

C o m m i t t e e .

2 .  T h a t  t h e  p e t i t i o n  w a s  n o t  f r i v o l o u s  o r  v e x a t i o u s .

3 .  T h a t  t h e  C o m m i t t e e  r e c o m m e n d  t h a t  t h e  s u m  o f  £ 1 0 0  l o d g e d  b y  t h e  

p e t i t i o n e r  h e  r e t u r n e d  t o  h i m .

C o m m i t t e e  R o o m ,

3 0 t h  O c t o b e r ,  1 8 8 8 .





P R O C E E D I N G S  O F  T H E  C O M M I T T E E .

The Hon. J . Balfour,
Sir J . Lorimer,

T U E S D A Y , 23rd OCTOBER, 1888. 

Members 'present:
The Hon. J . P . MacPherson, 

D. Melville.
The warrant appointing the Committee was read by the Clerk.
The entry in the Minutes of the Proceedings of the Members of the Committee being sworn and of 

the appointment by the President of the Council of the time and place for first meeting of the Committee 
was also read by the Clerk.

On the motion of the Hon. J . Balfour the Hon. Sir James Lorimer was appointed Chairman of the 
Committee.

Room cleared.
Names of Counsel and Agents laid before the Committee.
Mr. Harington Evans Wade, the Government short-hand writer, sworn.
Parties called in.
Preliminary resolutions were agreed to as under:—

1. That Counsel will not be allowed to go into matters not referred to in their opening statement
without a special application to the Committee for permission to do so.

2. That i f  costs be demanded by either party under 19 Vic. No. 12, the question must be raised
immediately after the decision on that particular case, unless the Committee shall otherwise 
decide.

3. That no person shall be examined as a witness who shall have been in the room during any of
the proceedings, with the exception of the parties and their agents, without the special leave 
of the Committee.

4. That the Committee w ill only allow one Counsel to address them on opening the case, and
one Counsel on the summing up.

5. That i f  any point of law should arise requiring argument, the Committee reserve to themselves
the power of hearing one Counsel only on each side.

6. That if the leading Counsel are not prepared to sum up the case on either side when the
evidence is terminated, the Committee w ill not protract the proceedings for the convenience 
of Counsel who may be absent.

The Petition of James Stewart Butters was read by the Clerk.
The Petition of John Hanlon Knipe was read by the Clerk.
Mr. J . H . Knipe, the petitioner, stated that he appeared in person, and would not be represented by 

Counsel.
Committee decided to proceed to the hearing of the petition of Mr. J . S. Butters.
A . Grant McIntyre, Esq., opened the case for the Petitioner.
John Barker, Esq., Clerk of the Legislative Council, called, sworn and examined by Mr. McIntyre, 

produced writ of election for North-Eastern Province.
The Clerk, on being requested by Mr. McIntyre, was about to produce the ballot-papers.
Mr. Fink objected.
Objection over-ruled.
The Hon. H. Gore entered and took his seat.
Mr. McIntyre continued his address.
The Clerk further examined, produced ballot-papers used at the Euroa division in the electorate. 

Committee adjov/rned till Wednesday, 24th instant, at Eleven o'clock.

W E D N E S D A Y , 24th OCTOBER, 1888.

Members present:
T h e Hon. Sir J ames L orimer, in the ch a ir;

The Hon. J_ Balfour, I The Hon. J . P . MacPherson,
D. Coutts, I D - Melville.

The counsel and parties were called in. ‘
Henry Silcock Parfitt called, sworn, and examined by Mr. McIntyre.
Cross-examined by Mr. Fink.
The Hon. H. Gore entered and took his seat. .
Examination continued.
Witness withdrew. . i T /
Charles Long D e Boos, called, sworn, and examined by Mr. McIntyre.
Cross-examined by Mr. I  ink.
W itness withdrew. >
John Caddick, called, sworn, and examined by Mr. McIntyre.
C r o s s - e x a m in e d  by IMi. Fink.
W itness withdrew.
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Charles Pressley, called, sworn, and examined by Mr. McIntyre.
Cross-examined by Mr. Fink.
W itness withdrew.
Edward Cubbley, called, sworn, and examined by Mr. McIntyre.
Cross-examined by Mr. Fink.
W itness withdrew.
Mr. McIntyre summed up on behalf of the petitioner.
Mr. Fink was heard in reply.
Mr. J . H . Knipe, addressing the Committee, said that he would allow his case to be decided on 

Mr. Butters’s petition.
Room cleared.
Committee deliberated.

Committee adjourned till Tuesday, 30th instant, at Twelve o'clock noon.

T U E S D A Y , 3 0 t h  O CTO BER, 1 8 8 8 .

Members present:
The Hon. Sir Jam es L ob im er , in the Chair;

The Hon. J . Balfour, The Hon. J . P . MacPherson,
D . Coutts, D . Melville.
H . G-ore,

Committee further deliberated.
The Hon. J . Balfour moved—
That there were irregularities in the conduct of the last election for the North-Eastern Province. 
That the Electoral Act, 19 Victoria, No. 12, provides that “ The Elections and Qualifications Com

mittee ” shall be guided by the real justice of the case without regard to legal forms and solemnities.
That inasmuch as there is no evidence that the result was affected by the irregularities, aud inasmuch 

as there is no evidence of collusion between the Returning Officer and the Sitting Member. Therefore, the 
election is not void, and the sitting Member should retain his seat.

Question— put.
Committee divided.

A yes, 2. Noes, 4.
The Hon. J . Balfour, 

D. Coutts.
The Hon. H. G-ore,

Sir J . Lorimer,
J . P . MacPherson,
D . Melville.

And so it passed in the negative.
Proposed—

1. That the evidence shows that a Poll was taken at the State School, South Bundalong, instead
of at the State School, Peechelba, as appointed by tho Writ, and in the advertisement 
inserted in the newspaper by the Returning Officer.

That it is  stated variously in the evidence that the two schools are from four to five miles 
distant from each other, and that they are situate in different parishes.

Question— put and resolved in the affirmative.
Proposed—

2. That Edward Cubbley, an elector for the said province, proceeded to Peechelba State School
for the purpose of recording his vote, and was not able to  do so.

Question—put and resolved in the affirmative.
Proposed—

3. That the allegation in the petition that divers ballot-papers were used at the polling-place at
Euroa, which were written and not printed, as required by the Electoral A ct 1865, is 
sustained by the evidence.

Question put and resolved in the affirmative.
Proposed—

4. That in consequence, the last election o f  a Member to serve for the North-Eastern Province,
taken in the month of September, 1888, is a void election.

Question put.
Committee divided.

A yes, 4. Noes, 2.
The Hon. J . Balfour, 

D . Coutts.
The Hon. H . G-ore,

Sir J . Lorimer,
J . P . MacPherson,
D. M elville.

And so it was resolved in the affirmative.
Proposed—  _

5. That John Turner, Esq., is not duly elected a Member to serve for the said North-Eastern 
Province.

Question put.
Committee divided.



Noes, 2. 
Hon. J . Balfour, 

D. Coutts.Sir J . Lorimer,
J . P. MacPherson,
D. Melville.

And so it was resolved in the affirmative.
Proposed—

6. That the petition was not frivolous or vexatious, nor was the opposition thereto frivolous or
vexatious.

Question put and resolved in the affirmative.
Proposed—

7. That the Committee recommend that the sum of £100, lodged by the Petitioner, be re
turned to him.

Question— put and resolved in the affirmative.
Question—Proposed that the following be agreed to as the Report of the Committee, viz.:—

In the matter of the Petition of James Stewart Butters against the return of the Honorable
John Turner for the North-Eastern Province.

u The Committee of Elections and Qualifications ” have the honor to report to your Honorable 
House—

1. That the evidence shows that a poll was taken at the State School, South Bundalong, instead of 
at the State School, Peechelba, as appointed by the Writ, and in the advertisement in the newspapers by 
the Returning Officer.

That it is stated variously in the evidence that the two schools are from four to five miles distant 
from each other, and that they are situate in different parishes.

2. That Edward Cubbley, an elector for the said province, proceeded to Peechelba State School for 
the purpose of recording his vote, and was not able to do so.

3. That the allegation in the Petition, that divers ballot-papers were used at the polling-place at 
Euroa which were written and not printed, as required by The Electoral Act 1865, is sustained by the 
evidence.

4. That, in consequence, the last election of a Member to serve for the North-Eastern Province, 
taken in the month of September, 1888, is a void election.

5. That John Turner, Esq., is not duly elected a Member to serve for the said North-Eastern 
Province.

6. That the Petition was not frivolous or vexatious, nor was the opposition thereto frivolous or 
vexatious.

7. That the Committee recommend that the sum of £100, lodged by the Petitioner, be returned to

And so it was resolved in the affirmative.
In the matter of the Petition of Mr. John Hanlon Knipe,
Question proposed— That the following be agreed to as the Report of the Committee, viz. :—

“ In the matter of the Petition of John Hanlon Knipe against the return of the Honorable 
John Turner for the North-Eastern Province.

“ The Committee of Elections and Qualifications ” have the honor to report to your Honorable 
House that the petitioner, John Hanlon Knipe, appeared before the Committee, and stated that he would 
not trouble to bring his case before the Committee.

2. That the petition was not frivolous or vexatious.
3. That the Committee recommend that the sum of £100 lodged by the petitioner be returned to him.

Question put and resolved in the affirmative. ^
Ordered that the Chairman do present the above Reports respectively to the Council.

Committee adjourned.

him.

Question put. 
Committee divided.

The Hon. H. Gore,
A yes, 4.

Sir J . Lorimer,
J . P . MacPherson, 
D. Melville.

Noes, 2.
The Hon. J . Balfour, 

D. Coutts.





m i n u t e s  o f  e v i d e n c e .
T A K E N  B E F O R E  T H E  “ C O M M I T T E E  O F  E L E C T I O N S  A N D  

Q U A L I F I C A T I O N S . ”

N O R T H - E A S T E R N  P R O V I N C E  E L E C T I O N  P E T I T I O N S .

T U E S D A Y , 2 3 r d  OCTOBER, 1888.

Members present:
The Hon. Sir Jam es L o r im er , in the chair;

The Hon. J . Balfour, The Hon. D. Melville,
J . P . MacPherson, H. G-ore.

The counsel and parties were called in.
Mr. McIntyre, instructed by Mr. J . E. McIntyre, appeared on behalf of Mr. J . S. Butters, the 

petitioner.
Mr. Fink stated that he appeared with Dr. Madden, who was not present, instructed by Mr. 

Theodore Fink, on behalf of the sitting member.
The room was cleared.
The Committee agreed on the following rules of procedure:—

PRELIMINARY RESOLUTIONS.
1. That Counsel will not be allowed to go into matters not referred to in their opening statement without a special 

application to the Committee for permission to do so.
2. That, if costs be demanded by either party under 19 Vic. No. 12, the question must be raised immediately after 

the decision on that particular case, unless the Committee shall otherwise decide.
3. That no person shall be examined as a witness who shall have been in the room during any of the proceedings,

with the exception of the parties and their agents, without the special leave of the Committee.
4. That the Committee will only allow one Counsel to address them on opening the case, and one Counsel on the

summing up.
5. That if any point of law should arise requiring argument, the Committee reserve to themselves the power of 

hearing one Counsel only on each side.
6. That if the leading Counsel are not prepared to sum up the case on either side when the evidence is terminated, 

the Committee will not protract the proceedings for the convenience of Counsel who may be absent.

The counsel and parties were again called in.
The Clerk read the resolutions that had been passed.
The shorthand writer was sworn.
Petition of Janies Stewart Butters, Esq., was read.
The petition of John Hanlon Knipe, Esq., was read.
Mr. Knipe stated that he intended to ask permission to appear in person.
Mr. Fimk said it might save time and expense if  they took both petitions together.
Mr. McIntyre objected as the petitions were not identical.

Petition of J. S. Butters.
Mr. Fink said he had no technical objections to take to the petition.
Mr. McIntyre was heard to address the Committee on behalf of the petitioner. His first point being 

in regard to irregular ballot-papers being used at Euroa.
Mr. Fink stated all the facts of the election would be admitted. He desired to contend that the

election had been held, and regularly held. H e would admit the first four paragraphs of the petition down
to the word “ accordingly.”

The Chairma/n stated they would assume there had been an election.
Mr. McIntyre asked the clerk to produce the different papers.
Mr. McIntyre was heard to further address the Committee on his second point, as to the alleged 

irregularities in the poll being taken at South Bundalong without notice, instead of at Peechelba.
Mr. Fink asked that, as in his opinion the case was essentially a case of numbers, Mr. McIntyre 

should say how many voters and what voters were precluded from voting at Bundalong.
M r. M cIntyre  submitted that such a course could not be taken, as it was quite different from a case 

of bribery and corruption, when the list of voters in question would have to be handed m. He submitted

that t h i s ^ w a s said it was not for Mr. Fink or the Committee to instruct the petitioning counsel how 
to prove his case. Mr. Fink would be heard on the point at a later stage.

John Barker sworn and examined.
1 Tin Mr McIntyre.— You are the Clerk of the Legislative Council ? Yes.
9  V m i  nroduce the writ?— Yes, issued by the President on the 21st of August last, for the election 

of one member to serve in the Legislative Council. The day of nomination was the 31st day of August,



and the day of polling appointed for the 13th of September, and the endorsement upon the Writ is, “ I do 
hereby certify that John Turner, E sq., of Melbourne, was duly elected in pursuance of this Writ. Henry 
S. Parfitt, Returning Officer, 19.9.88.”

3. Do you produce also the ballot-papers and copies of the rolls used ?— I have not opened the parcel, 
but I  presume they are there. This is the parcel that was forwarded to me by the Returning Officer— 
[ exhibiting the same~\.

4. Mr. McIntyre asked that the parcel be opened and the ballot-papers at Euroa produced.
5. Mr. Fink objected to the opening of the ballot-papers at this time, because there had been no 

evidence produced that entitled the Committee to inquire into the secrecy of the ballot-papers.
6. The Chairman.— H ow  can it be seen whether they are in the right form prescribed by the Act 

without looking at the papers.— \The box ivas opened and papers searched for. ]
7. Mr. Fink objected to the Committee opening up the papers.
8. The Chairman stated that the Committee had a perfect right to search for the papers in question 

for the purpose already mentioned.
9. By Mr. McIntyre (to the witness).— H ave you the whole of the papers there ?— I  have not opened 

them; but I  see this white parcel is endorsed— “ This packet contains 177 used ballot-papers. Euroa 
Division. Euroa Polling Booth. Date of polling, 13th September, 1888. Sealed by C. L. De Boos, 
D eputy Returning Officer. John D e Boos, P oll Clerk. James Kirkwood, George Barrett, Scrutineers.” 
This blue envelope is endorsed— “ T his packet contains one ballot-paper, set aside for separate custody, 
Electoral A ct 1885, as informal. Euroa Division. Euroa Polling Booth. Date of polling, 13th September, 
1888. Sealed by C. L. D e Boos, Deputy Returning Officer. John D e Boos, Poll Clerk. James Kirkwood, 
George Barrett, Scrutineers.” Those are the only two packets I  find.

10. W ill you open the white packet ?
11. Mr. Fink objected.
12. The Chairman overruled the objection, and said it would be competent for Mr. Fink to require 

proof after they were opened.
13. By Mr. McIntyre (to the witness).— W ill you kindly open that,— \_The witness did  so.]
14. Is there anything on that enclosed memorandum?— There are no memoranda, Those are the 

ballot-papers, E . E . D . 551, and the initials of some one.
15. Are there any written ballot-papers amongst those?’—I do not see any,
16. Look at the other lo t ; are those written ?— Yes, there are some written,
17. W ill you hand me those ?— I  produce four papers. North-Eastern province, Euroa division, 

they are headed, each one, w ith the names of the candidates— Butters, Knipe, Turner— written on each, 
and initials C. L. D . Two of the names have been struck out in each.

18. Are there any directions on the ballot-papers, at the foot of it ?— None at all. They are 
initialled at the back, I  suppose, w ith the numbers of the electors.

19. A ll that it contains is the North-Eastern Province ?— North-Eastern Province, Euroa division. 
Butters, Knipe, Turner, C. L. D ., and two of the names are struck out.

20. By Mr. Fink.— And one name left on there ?— Y es.
2 \. By Mr. McIntyre.— Are those all of that lot ?— N o; here are some more.
22. H ow many are there ?—Eleven.
23. W hat are they; are they written in the same way ?— North-Eastern Province, Euroa division—  

Butters, Knipe, Turner.
24. N othing else ?—No.
25. There are some more there ?— Y es.
26. By the Chairman (to Mr. McIntyre).— Do you want the whole number ?
27. Mr. McIntyre.— It is enough for me to know there are a considerable number.
28. By Mr. McIntyre (to the witness).— There are a considerable number ?— Y e s ; I  have counted

35, and 15 before.
29. Y ou have counted 50 altogether?— Y es.
30. Are there any more ?— I w ill lo o k ; I  think not.
31. H ow  many ballot-papers are there ?— There are 177 marked on the outside, I  believe those 

are there.
32. I  am instructed there are two more ?—I may have miscounted them.
33. I fancy there are 52 ?— It is just possible I  may have miscounted them.
34. Mr. McIntyre said ho would require to ask for the attendance of the deputy returning-officer, 

and would have all his witnesses ready by to-morrow.

Adjourned to to-morrow at Eleven o’clock.

W E D N E S D A Y , 24th  O C T O B E R , 1888.

Members present;

T he Hon. Sir J a m es  L o r im e r , in the chair;
The Hon. D . M elville,

J . P . McPherson, 
J . Balfour,

The I-Ion. H , Gore, 
D. Coutts,

The Counsel and parties were called in.

Plenry Silcock Parfitt sworn and examined by Mr. M cIntyre.
35. Y ou are the Returning Officer for the North Eastern Province?— I  am.
86. Do you recollect sending any ballot-papers, and other documents, in connection with the election 

to Euroa ?— I  do,



37. There was a polling-place at Euroa 7— There was.
38. How many ballot-papers did you send 7— 125
39. Were they initialled ? -T h e y  were.

(The papers that were opened the previous day were handed to Mr. Parfitt.)
40. Did you receive that from your deputy 7— I did
41. How many ballot-papers are there ? -T h ere  are' 52 more than I  issued.
4 z. M oie votes counted than ballot-papers that you issued_?_Yes

m a n u s c r i p t ^ w e r e  there there ?- m ,  including the 125, and i  issued the 52 other p a p e r s-

44. W ill you open that parcel please 7 — {The witness did so.]
45. You did not send these written papers 7— No.
46. Are they initialled by you 7— No.
47. And there are 52 of these 7— Yes.
48. Then they were used at the election 7— They were.
49. And counted as valid votes 7— Yes.
50. Do you produce the newspapers in which you caused advertisements to be inserted ?—I  have 

not been requested to do so.
caused advertisements to be placed in the papers 7— Yes, throughout the province and in 

Melbourne. r
52. In accordance with the 87th and the 122nd sections of the A ct ?— Yes.
53. In one of the advertisements issued, was not the polling appointed to be taken at the State 

school, Peechelba 7— Y es.
54. Was the polling taken at that school 7— Taken at the school, always known as the Peechelba 

school, but since the erection of that school another one has been built some distance from it which is in the 
parish^ of Peechelba, but hitherto all previous elections have taken place at the same school as this was 
taken in.

55. Was it taken at the State school at Peechelba ?— No.
56. Were the ballot-papers sent to the State school at Peechelba ?— Yes, by my instructions the 

police took them to the State school at Peechelba I  understand.
57. But the polling actually took place at South Bundalong 7— A t the school outside the parish of 

Peechelba, I  believe it is inside Bundalong.

Cross-examined by Mr, Fink.

58. A s to1 those ballot-papers, can you tell me roughly how many polling-places there are in this 
electorate 7— 105.

59. For which o f course ballot-papers had to be provided 7— Yes.
60. In  your experience; you have been returning officer for how long 7— About twelve years.
61. In your experience, 125 would be about an ample number for the Euroa division ?-—F ifty  per 

cent, more than was ever used before at the Euroa division.
62. Has the population increased so vastly 7— No, it has not, but at the election held there between 

Mr. Fred. Brown and Mr. Webb, they had 120 papers sent, and they did not use much more than one-half 
of them; that is about five years ago.

63. And so you sent the 125 in the full belief that they would be more than ample to fulfil the 
requirements 7— I might believe so.

64. N ow  you learned, I  believe, from your deputy, that they were not likely to be sufficient ?— Yes.
65. How did you learn that ?— B y telegram.
66. From whom 7— Mr. De Boos.
67. None of the candidates had anything to do with any of those instructions or information 7—  

Certainly not.
68. Neither Knipe, Turner, nor Butters ?— Certainly not.
69. I t  was simply a matter between you and your deputy 7— Of course.
70. Having got that telegram, advising you of a probable deficiency, what did you do ?— I considered 

for some few minutes. I  had not time to waste much time to think over the matter, because there was a 
possibility, in the first instance, that I  could get them down by train, and I  found that was impossible. I  
wired to Mr. De Boos that I  would authorize him to initial and issue manuscript ballot-papers.

71. And are you aware whether that telegram reached him ?—-Yes, I  understood it did.
72. Have you seen him at all ?—I  saw him to-day. I  never heard from him since.
73. You are aware that telegram did reach him, and he acted on your instructions 7— Yes.
74. That is substantially the history of those written ballot-papers ?— That is all the history I  am 

aware of, beyond this, that after the election was over, I  understood so many had been used. I  wrote to 
the Returning Officer to ask if there had been any obstruction to any one’s voting, or had anŷ  one been 
prevented from voting. H e replied back, saying u N o ” ; there "was a short delay between the arrival of the 
telegram and the issuing of the manuscript papers, but in no case Mr. De Boos said had any one been 
prevented from their chance of voting.

75. You took care to satisfy yourself as best you could about that fact ?■—I  did.
76. Was any complaint made ?— None to me.
77. N o protest forwarded to you through De Boos or any other channel 7— No, certainly not.
78. I  am talking about the day of the election, or a reasonable time after 7— Yes.
79 No complaint from any elector 7— N ot one that I  have heard of.
80.’ Or from anybody; you have had no complaint ?— No; I heard they were going to protest against 

the electmn^that deputy told you nobody was hindered from voting, and, as far as you know, nobody

was 7—Y h at^ sj4^ e ^  ^  p 66chelba business, as I  understand, you held elections for this identical
with those identical boundaries and divisions before 7— Yes, before, 

province^  ̂ the absolute unaltered boundary 7— ‘Yes, this is the same boundary.



84. And the same A ct as yon held elections under before ?— Yes.
85. A t these previous elections for the Yarrawonga division, there was o f course a nelline- taken at

a place called Peechelba ?— There was.
86. Was not that polling taken at this identical school ?— It was.
87. W ell known throughout the district as the Peechelba State School—it was then that was the

name it was known by then.
88. Of course the local people there know it as such— their children go to it ?—-Yes.
89. Y ou know the district w ell?— Y es, for this reason— the State school there was close to the

Peechelba Post Office.
90. H ow far ?— N ot more than 200 yards from the official post office, and that has given it the

popular name of the Peechelba State School, though actually it is not in the Peechelba parish it is just
outside that.

91. H ow  do you know that ?—I  am informed of that. I  have satisfied myself of that fact.
92. This is known as the Peechelba State School, and if formerly they were sent to th e  Peechelba 

State School, this is the place they went to, and this is the place the electors went to ?— On previous occa
sions they did, and on this occasion too.

93. By the Committee.— Do I understand that this place is now known as the Peechelba State 
School ?— It is generally known as that now.

94. Is  there any other Peechelba State School ?— N ot known by that name. There is a State school 
in the Peechelba parish on the Wangaratta side.

95. What do they call that ?— By its number. I  do not know any local name for that school
whatever.

96. By Mr. Fink.— So even now, with this other school built, this school is known wholly as the
Peechelba State School ?— I  would not say that from my own knowledge, but that was the name it was
always known under? because this school has been erected since the Peechelba school was popularly so 
known,

97. I suppose the new school will be known by its number, 14,742, or whatever it may be ?—Per
haps it w ill; at any rate, there is no proper name for it.

98. The Peechelba Post Office name is not altered ?— No.
99. That remains the same ?—Yes.
100. I f  people are sent to the Peechelba Post Office they go to this post office near the State School ? 

— I suppose so. I  cannot say what the parents or children would do.
101. I f  a letter were sent to the schoolmaster of the Peechelba State School, not the number of it, 

the chances are it would be taken to this old school ?— I should scarcely say that, because their knowledge 
must be more intimate than mine, and they would know the name of the State-schoolmaster.

102. A t all events, you say previous elections have been held, and this school was the poll-booth ? 
— Y es. I  may explain that I  first heard of this school the evening before the election— the afternoon 
before the election, when I  was giving the papers to the returning officer, and the police informed me there 
was a second school in Peechelba, and I  said, “ I  do not know which school is the one we intend,” but I 
gave my instructions to the returning officer to take the ballot-papers to the school where the elections had 
always been held.

103. Then the police who know the district w ill tell you there is a second school in Peechelba ?—
Yes.

104. Really giving the old school the name “ Peechelba”?— They said there was a second Peechelba 
school in that neighbourhood.

105. By the Committee.— W hat is Peechelba ?— A  parish. One school is in the parish, the other 
is without the parish; hut I  had not any means for knowing that for a certainty at the time.

106. Is  there any plan to show where Peechelba is ?-------
107. Mr. McIntyre.— I  intend to produce a map.
108. By Mr. Fink.— You are a very old resident of that district ?— Over 40 years.
109. You have been returning officer for that district, and travel about a good deal?— Yes.
110. Now , suppose you were not the returning officer, but an elector going to record your vote, and 

going to record it “ at the Peechelba State School,” would not you, at that time, with your own knowledge, 
have gone to this place where the poll was actually held ?— I  should.

111. Taking you as a fair sample of an intelligent elector?— Very well.
112. By Mr. McIntyre.— This parish of Peechelba is in the Yarrawonga division?— Yes.
113. Is there also a parish known as the South Bundalong?— I  scarcely can say.
114. The advertisement, I  see, says Peechelba is the State school; there is a State school in Peech

elba?— Yes.
115. Was the polling taken at that State school?— No, not in Peechelba.
116. By Mr. Fink.— Did any one protest to you?— No, I  have heard that some protest was made, but 

none were made to me.
117. Do you know how many ?— N o. There were various members interested.— \Mr. McIntyre 

objected.]
118. Is  there any provision in the A ct for protest?— No, not that I  am aware of.
119. By the Committee.— W ho was the deputy returning officer?— Mr. Caddick, of Peechelba.
120. Where did he intend to hold the poll ?— He came to me for instructions after the police informed 

him. H e wanted to know the exact position of the State school, the one that I advertised, and they told 
him there were two schools there, and he came to me to find out which should he go to, and I  said, “ I  have 
no more knowledge than you have in the matter. I  only know the one school, but when you get down 
there you go to the school that has always been the polling-place for the Province and for the Assembly also.” 
H e went there w ith a policeman, before he got there they had taken the ballot box, &c., to the school within 
the Peechelba parish, but Mr. Caddick acted under my instructions, and went to the place where the elections 
had always been held.

121. W hich did the deputy returning officer recommend?— He is not a resident, and did not take any 
part in it.

122. Then the ballot-box was removed from the place where the police took it?— Yes,



123. To the other school ?— Yes.
Ĵ -ncl that on your orders?— On my orders.

125 And because you believed it to be the school indicated by “ Peechelba State School”?—That is 
what I  understood it to be.

120. What is the difference in distance between the two places?— 4 to 4^ miles.
_ 1-7. Supposing the ballot had been held at the school within the parish of Peechelba proper, is it

within your knowledge that the electors would have gone in preference to the place where it was held?—  
It is not within my knowledge.

128. I  wanted to gather as to which they would have gone to from that advertisement?—I have no 
knowledge of that.

129. Is that 4-g- miles by the ordinary road, or as the crow flies?— There is hardly any road to the
Peechelba State School, that is within Peechelba. They can reach it by road in 4£ miles.

130. How long has the new school been established ? — I could not tell you. I may state that the 
State school at which the poll was taken is on the main road between Yarrawonga and Wangaratta, but 
the school that is technically known now in the Peechelba parish is not on the main road, it is some distance off.

131. How many polling-places are there in the division of Euroa, do you know; I see by the last 
roll apparently twelve?— About that, I  should say.

132. And you said that you thought 125 papers were enough?— I thought so.
133. rIh at is for the polling-place at Euroa?— Yes, more than ever they received before at any

election, and they never polled more than 74 votes before. They polled this time 174.
134. How many voters are there on the whole division of Euroa?— I cannot recollect; but in each

case every booth received far more than the estimated number that would vote there.
135. Is  the Euroa polling-place the largest polling-place in the Euroa division?— I think it would be.
136. I  find there are 996 voters in Euroa division, with about twelve or thirteen polling-places ?—  

T could not say. I  searched the records of ballot-papers sent out at previous elections, and the most I  have 
ever received there was 120. W e keep a record of all the ballot-papers issued.

137. When you told the deputy returning officer to take manuscript papers, had you looked at 
•clause 88 of the A ct, as to ballot-papers, where you require to have them printed?—I  could not have had 

. them printed then; the only thing open to me besides would have been to adjourn the poll. They all 
-objected to that; and there was objection to that, because, as you remember, in the case of West Bourke,
the poll was adjourned and the election was upset. He adjourned for the very same reason.

138. Had you any old ballot-papers in your possession?— Yes.
139. And the difficulty was not getting them in time?—Yes. It is impossible to guage the number 

that will vote at any one booth.
140. Where were you on the day of the election?— A t Wangaratta.
141. How long would it have taken you to go?— It is eighty miles. I  could not get there by train,
142. Was there any means of getting to Euroa before the poll closed that day?— None whatever, 

•or I  should have taken that course.
The witness withdrew.

Charles Lane De Boos, sworn.
Examined by Mr. McIntyre.

143. You were deputy returning officer at Euroa during the last North-Eastern election? I  was.
144. Were a number of written ballot-papers used by the electors that day ?— Yes.
145. How may?— 51, I believe.
146. And they were counted by you in adding up the poll?—Yes.
147. Where they signed and initialled— the ballot-papers that were used by the returning officer?—  

The printed ones were, but the written ones were initialled by myself.
148. Did the printed ballot-papers contain the Christian name as well as the surname of the candi- 

■cifitCS ̂  Y  6S
149. The Christian name?— W ell I  would not be certain whether the name was written in full.

| The papers were exhibited to the witness.]
150. Is that your writing there?— Yes, this is my signature.
151. Are those the ballot-papers ?—Yes.
152. Did you write them?— The poll-clerk— my father wrote them.
153. N ow  the printed ballot-papers—will you see if the Christian names of the candidates are 

opposite?— No, the surname is first and the Christian name afterwards.
154. But only the surname on the written ballot-papers?— Only the surname on the written ballot-

papers.
Cross-examined by Mr. Imfc.

155. Mr. Butters had a scrutineer there?— Yes. .  ̂ „ . ,,
156. Was he present all through the proceedings ?— He was, and at the close of the poll.
157. He knew those written ballot-papers were being used?— Yes.
158. D i d  he make any protest ?— No. . , . r m a l i f ie d  to
159. By Mr. McIntyre.—The scrutineer’s duty is only to object to a person not d y q

V° te? MrHFink objected to Mr. McIntyre teaching the witness the duty of scrutineers.
The witness withdrew.

John Caddick, sworn.
Examined by Mr. McIntyre.

160 Do you recollect the last North-Eastern Province election? Yes.

w !T J 5 5  as to the ballot-box P -I  mstrueted the con-
stable to take it from the school where it was, and take it to the school wheie I  was ins rue e g



163. That was the State school at Peechelba?— Yes, from the State school at Peechelba to another 
State school. ' i

164. The other State school I believe Was in South Bundalong?— I believe it is in South Bundalong..
165. How many miles is it from the State school at Peechelba ?—Five miles.
166. And how many miles would it be from the nearest State school, say Keiliwarra ?— There is the 

Peechelba State School and the other.
167. No, 1 mean how far would the State school at South Bundalong, where the poll.was held, be 

from the nearest polling-place?—I should think about sixteen miles. .
168. That would be on the other side of the State school at Peechelba?— Yes, that would be the 

Yarrawonga division.
169. So if that poll took place at the State school at Peechelba the nearest polling-place from that 

would be only ten miles ?— The nearest place, as far as I know, would be Wangaratta, which would be 
sixteen miles from the Peechelba State School; from that would be the Yarrawonga polling-place—that 
would be from the Peechelba State School thirteen miles.

•i- „ Cross-examined by Mr. Fink.
170. The old school is on the main road ?— Yes.
171. It is really about the handiest place?— It is very handy; the other is about 60 or 70 yards 

away from the main road.
172. And four miles and a-half off?—Yes.
173. How long has it been built, is it a new place ?— No, I  think about five or six years. I  cannot say..
174. The new place ?—Yes, the Peechelba State School. ' >
175. Are you aware that an election has been held within the last five or six years at the old school?'

— Yes.
176. And for the Assembly too ?—Yes.
177. By the Committee.— Were you the deputy returning officer at the previous election ?—I was not.
178. Were you in the district at the time ?— I do not think so.
179. Then was this State school in existence at the date of the previous election ?— What would be

the date of that. I f  it is about two years ago, I  was there then— that State school was then in existence.
180. By Mr. McIntyre.— Do you know to your own knowledge there has been an election in the

last five years ?— There was for the Assembly.
181. By the Committee.—What is the name— is there a post office besides this school where you 

had the poll ?— Y es.
182. What is it called ?— South Bundalong.
183. N ot Peechelba ?— Not Peechelba.
184. Is there a township there ?—N o ; there is a hotel a little further on. I t  is all known as South 

Bundalong—the parish of South Bundalong.
185. N ot the parish but the place ?— It is one of the Yarrawonga parishes, South Bundalong.
186. Is the school known as the South Bundalong ?— Yes.
187. And the post office ?— Yes, the South Bundalong.
188. What is known as the Peechelba State School now was to the public understood as the Pee

chelba State School ?— The State school, that is really sixteen miles from Wangaratta.
189. The place to which the ballot-box was first sent ?— Yes.
190. That is commonly known as the Peechelba State School ?— Yes.
191. How long has it been the Peechelba State School ?— I suppose four or five years—as long as 

I  have been there.
192. What is the commonly-known name of the other school?— South Bundalong school.
193. Was it always called that?— So far as I  know.
194. Was it never known as the Peechelba State School?—Not that I  know of.
195. You came to ask the returning officer where you would hold the poll?— Yes.
196. W hy did you ask that?— Simply because I  knew there were two schools, and I  was not quite 

' sure whether the two of them were in the Peechelba parish.
197. Did you make any recommendation to him ?— No; none at all.
198. There were two schools, and you did not know which was the one ?— I did not know which 

was the one, and he instructed me to go to the school where all the elections had been held before.
The witness withdrew.

Charles Pressley sworn.
Examined by Mr. McIntyre.

199. What are you ?—A  farmer.
200. And you are an elector, and entitled to vote for the Legislative Council for the North-Eastern 

Province ?—I believe so.
201. Did you vote at the last election ?— No, I  was detained at homo that day.
202. Where do you reside?— In Peechelba.
203. How far is that from the State school of Peechelba?— About a mile, I should say.
204. Did you notice an advertisement in the paper stating that the polling would beheld at Peechelba? 

— Yes, I did.
205. Do you know, as a matter of fact, that the polling was not held there ?— Y"es; I  am aware that 

it was not held.
206. Where was it held?— South Bundalong school.
207. Did you know, at the time, that it was going to be held at South Bundalong?— No, I  did noh
208. If you had known.it was'to beheld at South Bundalong you would have voted?—No; it is 

too far. • .
209. I f  there had been a poll at Peechelba you would have gone ?— I fully intended going ; but 

something happened and detained me at home; that prevented me.
210. Not on account'of anything you heard?— No.



Cross-examined by Mr. FinJt.
I l l*  T ”", were ”°.t r « 7  hot on v o t in g  ? - N o  ; I did not take much interest in it.

Something came in°the vmy atlmme. 7° U f''°m S°m8' t0 VOte whcn i-011 thought you had to go a mile ?—

would ha1™ s Z T m . W0Uld have St0pped y0U U had to go four miles and a half l - l  do not think I

pe0pl1e ,T  there lite  yo« ■'-! do not know.
Peechelba State S ch o o l—I tts  all selected r o u S h T ”**1 ° f ekCt01'S residinS in the neighbourhood of 

the only Statt s e h o J r S " 117 kn0™  “  “ 'Shbourhood as Peechelba State School ?-Certainly. It is 

think. 217' ^  *he CommiUee- - R ™  Jong has that been erected ?-A bout live or six years, I should 

oio  f? 6T5  b®en k"own by any other name than the Peechelba State School ?—No.

long School ? - N 0r th a °1  am awaare°of.SCh001 e™ r be“  kn° W" b7 ° ther name than the S°“ th B ™da-
220. You never heard it called the Peechelba school ?— Not to my knowledge.
299* t! I w 6 aiiP°w i0ffic e bT 5® S10l1lth Blindalong school?— Y es; the m aifis taken at the school. 222. Is that called the South Bundalong Post Office ?— Yes.

recollect km ^ bere bave PoB n̂g s been taken hitherto for that division ?—A t South Bundalong, to my

224. And was that called South.Bundalong polling division ? I  fancy so.
The witness withdrew.

Edward Cubbley sworn.
Examined by Mr. McIntyre.

225. W hat are you ?— A  farmer, residing at Peechelba
226. Are you an elector entitled to vote for the Legislative Council for the North-Eastern Province?

-Yes.
227. Do you recollect the holding of the last election?— Yes.
228. Did you vote at the election ? No. I  went down to vote, but there was no poll at the school.
229. Where did you go to vote ?— A t the Peechelba State school.
230. And you found there was no poll being taken ?— Y es.
231. That prevented you from voting ?— Yes.

Cross-examined by Mr. Fink.
232. What time of the day did you go down there ?—About half-past three in the afternoon.
233. Did you make any inquiries ?— I  asked the school-teacher. I saw it advertised in the papers 

that we were to vote there, that that was where the polling was to be, and I  asked the teacher whether we 
could vote, and she said “ N o; there was no ballot-box there nor returning officer.

234. Did you ask her nothing else ?—No.
235. Did you not inquire whether the ballot-papers had been taken to another school ?—No.
236. Were you told that the ballot-papers had been taken to the place where the elections had

always been held before ?— I beg your pardon.
237. Did you not learn, or were you not told that the ballot-papers had been taken to the place

where the elections had been held before ?— No, I  was not told anything about that.
238. How long were you at the Peechelba State School inquiring about this ?— About five minutes.

• 239. On horseback ?— No, on foot.
240. Were you aware that the election was going on at South Bundalong polling-place ?—No.
241. How many people did you see that day ?■—I only saw Mr. Brasley for one.
242. And nobody else ?— There was another farmer, a neighbour of mine, went down with me.
243. Do you live between Peechelba and South Bundalong ?—No.
244. The other side ?— Yes.
245. B y the Committee.— How far do you live from Peechelba State School?— About a mile and a

half.
246. And how far from South Bundalong?—About seven miles.
247. H ave you ever voted before at any election ?— No.
248. And do you know anything about any previous election where a poll was taken ?— No; I  was

never there. I  have recently come to the district.
249. You went by the advertisement that it would be at South Bundalong— was there any notice 

stuck up directing you as to where you should go to Peechelba State School ?—No.
250. Was there any other Peechelba school that you could go to ?—No.
251. Were there others disappointed ?■—There was a neighbour of mine.
252. And neither of you voted ?—No.

The xoitness withdrew.

253. M r. M cIntyre stated that the rest of his witnesses were to give the same sort of evidence, and 
they had not yet arrived, as there had been hardly time since the notices had been sent to them.

254. The Chairman stated the Committee would like to see a copy of the advertisement of the 
previous election, showing how the polling-places were described at the previous election.

255. M r. M cIntyre  asked if the Committee desired any more witnesses who would give similar
evidence to that already given. ’ 7 ,

256. The Chairman stated that the Committee did not desire any further witnesses it the learned
counsel were satisfied.

226. Mr. M cIntyre was heard to further address the Committee.



227. Mr. Fink was heard to address the Committee on behalf of the sitting member.
228. Mr. Kniye stated that he would not trouble to bring his case before the Committee. H e would 

leave it entirley in their hands, being quite satisfied with what had already been done.
The Committee room was cleared.
The Committee deliberated.

Adjourned to Tuesday next at Twelve o’clock.
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E X T R A C T E D  FR O M  T H E  P R O C E E D IN G S .

TUESDAY, 2 5 t h  SEPTEMBER, 1 8 8 8 .

I n c r e a s e  o f  M e m b e r s  o f  t h e  L e g i s l a t i v e  C o u n c i l .— The Honorable II. Cuthbert moved, by leave of the Council, 
That a Select Committee be appointed for the purpose of considering the desirability of increasing the number of 
Members of this Honorable House ; and if such increase be considered desirable, to report to the Council as to the 
best means of giving effect to their views.

Question—put and resolved in the affirmative.

TUESDAY, 2 n d  OCTOBER, 1888.

I n c r e a s e  o f  M e m b e r s  o f  C o u n c i l  C o m m it te e .—The Honorable H. Cuthbert moved, pursuant to amended notice, That 
the Committee to consider the increase of Members of the Legislative Council be the Honorables the President, 
Lieut.-Col. Sargood, Jas. Service, N. FitzGerald, W. A. Zeal, Sir J. Lorimer, P. Brown, J. Balfour, and the Mover, 
three to form a quorum; that they have power to send for persons, papers, and records, to meet on days on which 
the Council does not sit, and to report the Evidence and Proceedings from day to day.

TUESDAY, 1 4 t h  NOVEMBER, 1 8 88 .

I n c r e a s e  in  N u m b e r  o f  M e m b e r s  o f  C o u n c i l  B i l l . —The Honorable H. Cuthbert, on behalf of the Chairman, brought 
up the Report from the Committee.

Ordered to lie on the Table together with the Proceedings of the Committee, and to be printed.



R E P O R T .

T h e  S e l e c t  C o m m i t t e e  appointed to consider the increase of Members of 
the Legislative Council have the honor to report—

That they have carefully considered the subject referred to them, and beg to 
recommend to your Honorable House that, in view of the proposed increase in the 
number of Members of the Legislative Assembly, the number of Members of the 
Legislative Council be increased to six, and that these new Members be assigned one 
to each of the Provinces containing the larger number of electors—

Melbourne,
N orth-W estern,
North Yarra,
S o u t h e r n ,

South-Eastern,
South Yarra.

Committee Eoom,
13th November, 1888.





PROCEEDINGS OF THE COMMITTEE.

TUESDAY, 1 6 t h  OCTOBER, 1888.

Members present;

The Hou. The P r e s i d e n t  in the chair;
The Hon. F. Brown | The Hon. Lieut.-Col. Sargood.

H. Cuthbert 
The Clerk read the. extract from  the Minutes.
Com m ittee deliberated.

. , p?16 Hon. H. Cuthbert m oved That contingent on an increase being made in the number of Members in the  
L egislative A ssem bly the number of Members of the L egislative Council be increased in proportion to that o f Members 
o f the A ssem bly, as 1 to 2, or as near thereto as possible.

Q uestion—put and resolved in the affirmative.
Committee deliberated.

Committee adjourned till Tuesday, 23rd instant, at Three o’clock.

TUESDAY, 2 3 b d  OCTOBER, 1888.

Members present;

The Hon. The P r e s i d e n t  in the chair;
The Hon. J. Balfour 

H. Cuthbert 
N. FitzGerald

The Hon. Sir J. Lorimer
Lieut.-Col. Sargood.

• Com m ittee further deliberated, and adjourned till  Tuesday, 30th instant, at Three o’clock.

T U E S D A Y , 3 0 t h  OCTOBER, 1888.

Members p resen t:

The Hon. The P r e s i d e n t  in  the c h a ir ;
T he Hon. J. Balfour

F . Brown
H . Cuthbert

Com m ittee further deliberated, and adjourned till  Tuesday, 13th Novem ber, at Three o’clock.

The Hon. Sir J. Lorimer 
J. Service.

T U E S D A Y , 1 3 t h  NO VEM BER, 1888.

Members p resen t;

T he Hon. The P r e s i d e n t  in  the c h a ir ;
T he Hon. H. Cuthbert I The Hon. Lieut.-Col. Sargood

Sir J. Lorimer | J . Service.
Committee further deliberated.
T he Hon. Sir J. Lorimer moved, T hat an additional Member be given to each of the undermentioned Provinces

Melbourne,
North-W estern,
North Yarra,
Southern,
South-Eastern,
South Yarra.

Q uestion—put and resolved in the affirmative.
Question—that the follow ing be the Report from  the Committee, viz.

T he Select Com m ittee appointed to consider the increase of Members of the Legislative Council have the
honor to report—  ,  ̂ „  , .

T hat thev have carefully  considered the subject referred to them, and beg to recommend to your Honorable 
T,  tbP Dro-Dosed increase in the number o f Members in the L egislative Assem bly, the number of
S e m t e s  o f  th e ™ Ig M a ^  be ta S a S d  i y  si*, and that these new  members be assigned one to  each of the
P rov in ces containing the larger number of Electors.

M elbourne,
North-W estern,
North Yarra,
Southern,
South-Eastern,
South Yarra.

-pu t and resolved in the affirmative.
Ordered That the Report be presented to the Council.
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E X T R A C T E D  F R O M  T H E  M IN U T E S .

m n  „  TUESDAY, 2 1 st  AUGUST, 1888.

U ^ m ittee°of E l e c t i o n s ^ rGŜ ent laid Up0n the Table the Allowing Warrant appointing

V ic t o r ia .

p S ^ M $ e ^ s PrS«n1(S ita lS  “ A n J  S 16 Le8Mative Council of Victoria, passed in the nineteenth year of Her 
Ind * C‘"  0 / Membm t0 ‘m ™ *  Legislate Council

I do hereby appoint—
The Honorable James Balfour,
The Honorable Frederick Brown,
The Honorable David Coutts,
The Honorable Henry Gore,
The Honorable Sir James Lorimer,
The Honorable James Phillip MacPherson, 

and
The Honorable Donald Melville,

to be Members/of a Committee to be called “ The Committee of Elections and Qualifications.”
Given under my hand this Twenty-first day of August, One thousand eight hundred and eighty-eight,

JAS. MACBAIN,
President of the Legislative Council.

TUESDAY, 2 8 t h  AUGUST, 1888.
T h e  C o m m it t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The President’s Warrant appointing “ The Committee of Elections 

and Qualifications ” was again laid upon the Table by the President. Elections

TUESDAY, 11t h  SEPTEMBER, 1888 .

T h e  C o m m it t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The President’s Warrant appointing “ The Committee of Elections 
and Qualifications was again laid upon the Table by the President.

TUESDAY, 9 t h  OCTOBER, 1888.

T h e  C o m m it t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s . — The following Members of “ The Committee of Elections and 
Qualifications, viz., The Honorables James Balfour, H. Gore, Sir J. Lorimer, and D. Melville, took the Oath set forth 
in the Schedule to The Electoral Act of 18o6, at the Table of the Council, before the Clerk thereof.

TUESDAY, 1 6 t h  OCTOBER, 1888.
T h e  C o m m it t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s . — The following Members of “ The Committee of Elections and 

Qualifications,” viz., The Honorables Frederick Brown and James Phillip MacPherson, took the Oath set forth 
in the Schedule to The Electoral Act 1856, at the Table of the Council, before the Clerk thereof.

The President appointed Tuesday the 23rd day of October instant, at 11 o’clock in the forenoon, as the time, and the 
Committee Room as the place of the first meeting of the Committee.

T h e  C o m m it t e e  o f  E l e c t i o n s  a n d  Q u a l i f i c a t i o n s . — The Honorable D. Coutts, a Member of “ The Committee of Elections 
and Qualifications,” took the Oath set forth in the Schedule to The Electoral Act 1856, at the Table of the Council 
before the Clerk thereof.

TUESDAY, 1 1 t h  DECEMBER, 1888.

N o r t h - E a s t e r n  P r o v i n c e  E l e c t i o n . —The President announced to the Council that there had been presented to him a 
Petition from John Hanlon Knipe against the return of the Honorable James Stewart Butters as Member for the 
North-Eastern Province, which he then laid before the Council, and is as follows:—

To the Honorable Sir James MacBain, Knight, President of the Legislative Council of Victoria.
The humble petition of John Hanlon Knipe, of Melbourne, in the colony of Victoria, auctioneer, 

Respectfully showeth,
That on the twenty-seventh day of November last an election was held for one Member to serve in the 

Legislative Council of the colony of Victoria to represent the North-Eastern Electoral Province.
That your Petitioner was a candidate at the said election.
That James Stewart Butters, Esquire, and John Turner, Esquire, were the only other candidates at the said 

election.
That as the result of the said election the returning officer announced that James Stewart Butters, Esquire, 

had received 1 ,8 6 5  votes, that John Turner, Esquire, had received 1 ,4 9 5  votes, and that your Petitioner had received 
447 votes; and thereupon the said returning officer publicly declared that the said James Stewart Butters, Esquire, 
had received the majority of votes, and was duly elected as Member as aforesaid, and such returning officer made 
his return accordingly.

That your Petitioner has been informed, and believes, that the said James Stewart Butters was at the time of 
his said election incapable of being lawfully elected a Member of the Legislative Council of Victoria, and is incapable 
of sitting or voting in the said Council by reason of his not having been possessed at the time of his election of the 
qualification required by law necessary to entitle him to be elected as a member of the said Council, in that he had 
not for one year previous to such election been legally or equitably seised of or entitled to an estate of freehold in 
possession for his own use and benefit in lands or tenements in Victoria of the annual value of One hundred pounds 
above all charges and incumbrances affecting the same respectively, within the meaning of the eleventh section of 
the Act for the Reform of the Constitution No. DCCII., 1881.

That your Petitioner is advised and believes that by reason of the said James Stewart Butters having been 
so unqualified as aforesaid, and that your Petitioner having been informed by John Turner Esquire, who received the



next highest number of votes, that he the said John Turner, Esquire, did not intend to take any action in the matter, 
and that he has not done so, therefore your Petitioner is entitled to be declared duly elected a Member of the 
Legislative Council for the North-Eastern Province, and to have his name inserted in the return to the said Writ in 
the place of the said James Stewart Butters, Esquire.

Your Petitioner, therefore, respectfully prays that you will communicate the matter of this petition to the 
Legislative Council of Victoria in order that the case of your Petitioner may be referred to a Committee of the said 
Council duly authorized to receive, inquire into, and report upon the same according to law.

And your Petitioner further prays that, in the event of the said Committee reporting that the said James 
Stewart Butters, Esquire, was not at the time of the said election possessed of the necessary qualification to entitle 
him to be so elected, that the said Council will be pleased to declare the said returning officer’s return void as 
respects the said James Stewart Butters, Esquire, and to amend the said return to the said Writ by taking out the 
name of the said James Stewart Butters, Esquire, and inserting in its place the name of your Petitioner, and to 
declare your Petitioner duly elected as a Member of the Legislative Council of Victoria for the North-Eastern

Province.  ̂ yQur petitioner may have such further or other relief as the circumstances of the case may require, 
or as to the said Committee or the said Legislative Council may seem meet.

And your Petitioner will ever pray, &c.,
JOHN HANLON KNIPE.

Witness—A, E. L a w f o r d .
Collins-street west, Melbourne, the eleventh day of December, One thousand eight hundred and eighty-eight.

The Honorable H. Cuthbert moved, That the above Petition be referred to “ The Committee of Elections and 
Qualifications ” for consideration and report.

Question—put and resolved in the affirmative.

TUESDAY, 1 8 t h  DECEMBER, 1888.
T h e  C o m m it t e e  of  E l e c t io n s  a n d  Q u a l if ic a t io n s .—The Honorable Sir J. Lorimer, Chairman, brought up a Report

from, this Committee. t> t  A
Report read, ordered to He on the Table, and, together with the Proceedmgs, to be printed.



REPORT.

In the matter of the Petition of John Hanlon Knipe against the 
return of the Honorable James Stewart Butters for the North- 
Eastern Province.

u The Committee of Elections and Qualifications ” have the honor to report to 
your Honorable House—

1. That the Petition of John Hanlon Knipe, Esquire, was withdrawn at the
request of the petitioner.

2. That the Committee decline to declare that the petition was frivolous or
vexatious.

3. That the Committee recommend that the sum of £100, lodged by the
petitioner, be returned to him.

Committee Room,
18th December, 1888.



PR O CEED IN G S OF T H E  COM M ITTEE.

TUESDAY, 18th DECEMBER, 1888.

M em bers presen t:

The Hon. Sir Jam es L o r im e r  in the Chair;
The Hon. H. Gore, I The Hon. D. Melville.

J. P. MacPherson, |
Committee deliberated.
Parties called in.
The Petition of J. H. Knipe was read by the Clerk.
Names of Counsel and Agents laid before the Committee.
A. Grant McIntyre, Esq., Barrister-at-Law, appeared for the Honorable J. S. Butters.
G. Godfrey, Esq., appeared as agent and applied for leave to conduct the case for Mr. Knipe as Counsel, to which 

Mr. McIntyre objected.
The Committee decided not to hear Mr. Godfrey.
Room cleared.
Committee deliberated.
Preliminary resolutions were agreed to as under :—

1. That Counsel will not be allowed to go into matters not referred to in their opening statement without a
special application to the Committee for permission to do so.

2. That if costs be demanded by either party under 19 Vic. No. 12, the question must be raised immediately
after the decision on that particular case, unless the Committee shall otherwise decide.

3. That no person shall be examined as a witness who shall have been in the room during any of the-
proceedings, with the exception of the parties and their agents, without the special leave of the Committee.

4. That the Committee will only allow one Counsel to address them on opening the case, and one Counsel on the
summing up.

5. That if any point of law should arise requiring argument, the Committee reserve to themselves the power of
hearing one Counsel only on each side.

6. That if the leading Counsel are not prepared to sum up the case on either side when the evidence is
terminated, the Committee will not protract the proceedings for the convenience of Counsel who may be 
absent.

Parties called in.
Shorthand Writer sworn.
The Chairman read the preliminary resolutions.
The Petitioner stated that he would conduct his own case,
Mr. McIntyre addressed the Committee, and raised preliminary objections against the Petition and asked that it 

be dismissed.
Mr. Knipe proceeded to address the Committee.
The Chairman stated that a communication had been addressed to him by Mr. Turner, stating that he had not 

abandoned any claims that he might have. The letter was read to the Committee.
The Chairman asked Mr. Knipe whether he desired to say anything about his right to petition.
Mr. Knipe replied that he would leave that question in the hands of the Committee ; he had followed the form of 

the Petition of the Hon. Alexander Fraser against Joseph Henry Abbott, Session 1876.
Mr. McIntyre was heard in reply.
Room cleared.
Committee deliberated.
Parties called in.
The Chairman stated that the Committee had agreed that Mr. Knipe had the right to petition, but that from the 

prayer of the petition the Committee could only determine whether the Returning Officer’s return was or was not void.
Mr. Knipe then withdrew his Petition,
Mr. McIntyre applied for costs.
Mr. Knipe was heard in reply.
Room cleared.
Committee deliberated.
Parties called in.
The Chairman stated that the Committee declined to declare that the Petition was frivolous or vexatious, and that 

they would recommend that the £100 deposited by the petitioner be returned to him.
Report agreed to.
Chairman to present report to Council.



MINUTES OF PROCEEDINGS
TAKEN BEFORE THE SELECT COMMITTEE OF THE LEGISLATIVE 

COUNCIL ON ELECTIONS AND QUALIFICATIONS.

NORTH-EASTERN PROVINCE ELECTION PETITION.

T U E S D A Y , 18th  D E C E M B E R , 1888.

Present :
The Hon. Sir Ja m es L o r im er , in the Chair;

The Hon. D. Melville, I The Hon. II. Gore.
J . P . MacPherson, |

The Counsel and parties were called in.
Mr. Godfrey, solicitor and Parliamentary agent, appeared on behalf of the petitioner.
Mr. McIntyre, instructed by Mr. J . E. McIntyre, appeared on behalf of the sitting Member
M r. McIntyre objected that, this being the highest Court in the realm, there was no right of audience 

to attorneys, and that Mr. Godfrey could not address the Committee, but could only appear to instruct Mr. 
Knipe, or by Counsel.

M r. Godfrey submitted that the Committee could hear either an agent, an attorney, or a barrister. 
He handed in his declaration that he was the agent in the matter of this petition.

The committee room was cleared.
The Committee deliberated.
1. The Hon. the Chairmam, said that the Committee had decided to adhere to the invariable practice 

of previous committees on this question. He read the resolutions passed for their guidance in their 
proceedings.

1. That Counsel will not be allowed to go into matters not referred to in their opening statement
without a special application to the Committee for permission to do so.

2. That if costs be demanded by either party under 19 Vic. No. 12, the question must be raised
immediately after the decision on that particular case, unless the Committee shall otherwise 
decide.

3. That no person shall be examined as a witness who shall have been in the room during any of
the proceedings, with the exception of the parties and their agents, without the special leave 
of the Committee.

4. That the Committee will only allow one Counsel to address them on opening the case, and
one Counsel on the summing up.

5. That if any point of law should arise requiring argument, the Committee reserve to themselves
the power of hearing one Counsel only on each side.

6. That if the leading Counsel are not prepared to sum up the case on either side when the
evidence is terminated, the Committee will not protract the proceedings for the convenience 
of Counsel who may be absent.

2. The Shorthand Writer was sworn.
3. Mr. McIntyre was heard to address the Committee, making preliminary objections to the form of 

the Petition. He submitted that even if the Committee found that the sitting Member was disqualified, 
they could not give the seat to Mr. Knipe, who was third on the poll. The Petition did not ask for the
disqualification of the sitting Member, or for his election to be declared null and void, but only for the
return to be declared void. He argued that Mr. Knipe had no right to be heard before the Committee. 
Mr. Knipe would have to prove that he had the majority of votes after the sitting Member, if the latter 
were disqualified, which Mu’. Knipe could not do. He submitted fuither, that the petitionei had no light to 
petition for the relief he asks for, and the Committee should dismiss the Petition as frivolous and vexatious.

4 Mr Knipe was heard to address the Committee. He quoted the last clause of his Petition, “ And 
that your petitioner may have such further relief or other relief as the circumstances of the case may 
require or as to the said Committee or the said Legislative Council may seem meet.” He submitted that 
it was impossible for him to deal with the qualifications of the second highest member. His position was a 
very simple one. Mr. Turner informed him that he did not intend to take any action in the matter, and he

acquiesced^n^lns^doin^g^ ^ communication had been received from Mr. Turner to the Chairman of
El t" s and Qualifications Committee, dated 17th December, 1888, in which he stated that his attention 
h dV 011 called to a statement in the petition of Mr. Knipe which contained an inaccuracy as far as he was 

a been  ̂ ^  ^a(j not at any time agreed to waive any privileges he might have by virtue of his having 
concerne , highest number of votes, and should the Committee decide to grant Mr. Knipe’s petition,
polled t e ^  would be entitled in law and equity to have the seat.
he claime g nipe said that was all right as far as it went, but whether the Committee could award the

Mr Turner on his petition or not he would have no objection to their doing so, or he would have no



objection to the Committee ordering another election. He thought some action should be taken by some 
one. He was prepared to prove that Mr. Butters did not possess sufficient qualification.

7. Mr. McIntyre objected to that point being gone into at present.
8. The Hon. the Chairman asked whether the petitioner desired to say anything about his right to

petition.
9. Mr. Knipe said he would leave that entirely in the hands of the Committee. His Petition followed 

the exact form of the Petition of the Hon. Alexander Fraser in 1876, and taking that as correct he followed 
it as near as possible. As to the small number of votes polled by himself, he refused to have any agents or 
committees ; and did not visit the district because he thought there was a likelihood of the election being 
upset.

10. Mr. McIntyre read out the Fraser Petition to show the difference.
The committee room was cleared.
The Committee deliberated.
11. The Counsel and parties were again called in.
12. The Chairman stated that the Committee had agreed that Mr. Knipe had the right to petition,

and that the Committee had the right to finally determine on all questions referred to it, and that the ques
tions referred to it were, first: “ Whether the Returning Officer’s return was or was not void in respect to the 
said J . S. Butters; and next, whether, in the event of so finding that the return could be amended by 
substituting Mr. Knipe’s name for Mr. Butters’.

13. The Committee had determined that they could so amend the return; therefore the question must 
be simply as to whether the Returning Officer’s return was or was not void. I t  would be competent for the 
Counsel for the sitting Member to object to the question of qualification; it was not the duty of the Returning 
Officer to decide whether the qualification was or was not sufficient; that question would come in 
afterwards.

14. Mr. Knipe said that taking all matters into consideration he would withdraw his Petition with a 
view to presenting another in proper form at a future date.

15. Mr. McIntyre asked that costs be awarded to his client on the ground that the Petition was
frivolous and vexatious.

16. Mr. Knipe was heard to address the Committee on the point.
The committee room was cleared.
The Committee deliberated.
The Counsel and parties were again called in, and the Chairman stated that the Committee had decided 

to decline to declare the Petition frivolous, and they would recommend that the £100 deposit be returned to 
the petitioner.

Ordered that the Committee be adjourned.
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NOXIOUS INSECTS BILL.

P E T I T I O N .

T o t h e  H o n o r a b l e  M e m b e r s  o f  t h e  L e g i s l a t i v e  C o u n c il  i n  P a r l i a m e n t  a s s e m b l e d .

. ^ e’ undersigned Petitioners of Castlemaine and surrounding district, being fruit-growers,
having read with great alarm the provisions of the “ Noxious Insects Bill,” now before your honorable 
Council, beg to say— J

That, whilst recognizing the importance of such united action as can only be obtained by legislation, 
pray that only such methods may be adopted and enforced in the endeavour to eradicate noxious" insects as’ 
may be approved of by practical fruit-growers.

We also pray that no inspector or other person shall be empowered to uproot or destroy any fruit- 
tree whatever for the following reasons :—

1st. That an orchard takes from fifteen to twenty years to rear into a payable condition, and 
that the orchards of fruit-growers are their living, and to uproot and destroy their trees is 
absolute ruin to the orchards and also to their owners, and the fruit-growing industry 
will certainly be destroyed for many years to come.

2nd. That the fruit-growing industry is increasing in importance yearly, and should receive 
very careful legislation so as not to paralyze or destroy it.
That the insects named in the Noxious Insects Bill do not require the tree to be destroyed 
for their eradication, nor to be uprooted for their detection.
That, should the insect ( aphis lanigera), the woolly aphis, be brought under the operation 
of the Noxious Insects Bill, there is not an orchard in the colony that will not be for the 
most part, if . not entirely, destroyed, because the apple, peach, pear, and other kinds of 
fruit-tree, are all subject to it, and all in the colony have the insect, more or less, with the 
exception of about six varieties of apple trees.
That the finest apples grow on those trees most subject to this aphis, and realize the 
highest price in the market, while the fruit of the very few kinds not subject to it is less 
esteemed and sells at lower rates. Whilst there are some 500 or 600 kinds of apple trees 
subject to this aphis, there are only 5 or 6 kinds which resist it.
That this aphis or woolly aphis does not injure the fruit, nor is it transmitted from one 
place to another by the fruit, nor does it materially affect the fruitfulness of the tree when 
it is properly managed.

We, therefore, again pray that fruit trees may not be uprooted or destroyed, and that planting fruit- 
trees in diseased districts will not be prohibited, as it will not be found impossible to eradicate the various 
diseases without destroying the whole of the trees in the colony, and then there would be no source of 
re-planting from, except from that which gave the disease at first.

We pray that provision may be made to compensate all fruit-growers who are directly or indirectly 
injured by the operations of inspectors or others in carrying out the provisions of any Noxious Insects Bill 
which may be passed, since the diseases affecting fruit trees are not the result of the neglect of fruit
growers, but have come from other countries in the ordinary course of commerce, on the one hand by 
persons importing improved varieties, and, on the other hand, by the importation of fruit, both of which 
actions have benefitted the colony.

We pray that as the attention of fruit-growers is only beginning to be directed to the importance of 
the Noxious Insects Bill, that the said Bill, now before your honorable Council, shall be thrown out, and 
another Bill, callgd “ The Codlin Moth Bill,” be introduced next session of Parliament, to deal with the
codlin moth alone.

We further pray that in any Bill for the eradication of noxious insects provision may be made in it 
for the creation of Boards in each district, composed entirely of fruit-growers, to whom all regulations and 
proposed methods of destroying insects may be submitted for their approval before being adopted.

And your Petitioners will ever pray.
(Here follow 264 signatures.)

Ordered by the Legislative Council to be printed, 21 st November, 1888.

3rd.

4th.

5th.

6th.

U  1 .— f6d.J— 5290.






