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The PRESIDENT (Hon. B. A. Chamberlain) took
the chair at 10.02 a.m. and read the prayer.

PETITION
Workcover: changes
Hon. T. C. TIIEOPHANOUS (Jika Jika)
presented a petition from certain citizens of
Victoria requesting in respect of Workcover that
the government (a) reject any proposals to further limit access to
common law for injuries or illnesses;
(b) maintain the right of workers to choose their
own medical or health practitioner;
(c)

improve access to, and levels of benefits, by
restructuring payments to one level after 26
weeks;

(d) improve access to independent rehabilitation
services and retum-to-work opportunities;
(e) increase average premiums in line with the
Australian average rather than reduce rights
and entitlements; and
(f)

improve health and safety standards and
enforcement in the workplace.

(2865 signatures)
Laid on table.

PAPER
Laid on table by Clerk:
Road Safety Act 1986 - Notice of Standards required
for Registration of Motor Vehicles and Trailers,
pursuant to sections 10 and 96 of the Act (Gazette
No. S149, 28 November 1997).

ACCIDENT COMPENSATION
(MISCELLANEOUS AMENDMENT) BILL
Second reading
Debate resumed from 9 December; motion of
Hon. R. M. HALLAM (Minister for Finance).
Hon. T. C. TIlEOPHANOUS (Jika Jika) - The
opposition believes the real test of a successful
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workers compensation system is whether it is fair to
both injured workers and employers. It is a good
system only if it is balanced and looks after injured
workers as well as being fair to them. In addition,
the scheme must minimise administration costs and
provide rehabilitation to assist workers to return to
meaningful jobs while preventing accidents from
happening in the workplace by providing
appropriate health and safety strategies.
The Kennett government Workcover system is
clearly not working. It is not enough to achieve
lower premiums for some employers - and 30 per
cent of employers, mostly small businesses, have not
received the benefit of reduced premiums - if most
genuinely injured workers are experiencing
dramatically increased suffering and trauma.
Labor is committed to obtaining a self-funded
Victorian Workcover Authority with no unfunded
liabilities. Labor believes a successful scheme is one
that gets the balance right by providing fair benefits
while avoiding inefficient administration and
excessive medical and legal costs. It should be
accessible to injured workers and employers,
particularly in the rehabilitation and safety field, and
be open to scrutiny.
The Kennett government system has failed these
important tests. The bill is an admission of this
failure because it does two things: firstly, it increases
premiums to employers by $100 million, and
secondly, it slashes benefits for workers. On both
counts, in terms of employers and workers, the
proposed legislation is an admission of failure. The
plan to remove all common-law rights for injured
workers represents the most savage attack on
workers in the history of this state. It is another
example of failure. The legislation in effect gives de
facto protection to the culpable, the guilty, the
negligent and the criminal. It is the final and most
brutal phase of a reform commenced in 1992 that
will deny injured workers access to fair and just
compensation for their injuries.
The legislation is born of hypocrisy. Time and again
government members have said in this chamber that
they support common law and individual rights to
seek common law. The legislation is a betrayal of
liberal philosophy which provides for the protection
of the individual and the individual's privilege to
pursue his or her rights under the rule of law.
Liberal philosophy is about those great principles
enunciated by John SlUart Mill and other great
liberal thinkers.
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The bill represents failure and hypocrisy, and the
opposition will oppose it vigorously. During the
committee stage the opposition will move more than
100 amendments in an endeavour to persuade the
government to see the light and recognise that the
legislation will not have the effect it thinks it will but
rather will be detrimental to employers and
employees.
The ultimate hypocrisy is that the Premier is
retaining his right to sue at common law for
defamation whenever he believes his feelings have
been hurt by someone making a statement he does
not like. The Premier can take members of the media
to court if they make certain comments about him.
Although the Premier retains his common-law rights
to sue, employees who are injured at work have no
right to do so. Employees who lose an arm or a leg,
or who become paraplegics or quadriplegics, will no
longer have the right to sue - a right that has been
embedded in our legal system for hundreds of years.
The minister responsible for Workcover keeps
saying, 'Yes, but they will have other rights'. I will
refer to those other rights during the course of the
debate. The right to sue at common law is a right
tha t should be preserved on the basis of liberal
philosophy, social policy and social equity.
The proposed legislation has created a divided
society. Victoria has had a number of strikes, and
they are set to continue, because the government
refuses to listen. It is another example of, as we saw
with the audit legislation, one man's will being
imposed on the community. It is an example of
acting not in the interests of the many but in the
interests of a few. There would have been no strikes
if the government simply understood that
Workcover is meant to be about protecting those
who work so that the state can keep on the moveVictorians who build our houses, put out fires, care
for hospital patients and manufacture our products.
To understand this sad saga one has to understand
what has happened so far. Over the past five years
the government made extensive changes to the old
Workcare system. The former Labor government
managed to reduce by half the unfunded liability of
that system.
Hon. R. M. Hallam - Down to about $2 billion!
Hon. T. C. THEOPHANOUS -It was reduced
by 50 per cent and was due to come down further.
The Kennett government decided to change the
system and did so in the most ruthless way. Under
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Workcover workers have suffered while
administrative and other costs have increased. The
Workcover system introduced one of the toughest
compensation regimes in Australia. Of the reforms
include cancellation of weekly benefits for the vast
majority of injured workers after a maximum period
of two years. Most benefits end within a matter of
months. Access to common law under the current
scheme is severely restricted to those cases defined
as severely injured and above 30 per cent whole of
body. The loss of a foot represents 28 per cent on the
AMA whole-of-body scale guides. This test of
serious injury is a very severe test.
Following the introduction of Workcover journey
injuries were removed so that workers
compensation no longer applied to people travelling
to and from work. The workplace now has to be
shown to be a significant contributing factor before a
claim is accepted. The 1993 legislation reduced the
number of workers who could receive compensation
and made a number of workers ineligible for
common-law claims. The changes were introduced
with brutal force and have had a devastating effect
on the community, including lengthy delays in the
courts. In the new conciliation system workers wait
without payment to have cases settled.
Rehabilitation services were forced to shut down
and other rehabilitation services were sold.
Approximately 5000 workers were removed from
rehabilitation in the early stages of the reforms.
Some 16 000 workers were dumped from the system
as the changes were introduced. That figure
included 3000 government employees, and little or
no effort was made to find any employment for
them, let alone suitable employment. It resulted in
an estimated annual cost to the Department of Social
Security of more than $65 million - a cost borne by
all taxpayers. It was one of the ways in which the
system's costs were reduced.
It is important to again put on the record the fact
that although the government talks about how it has
reduced the unfunded liabilities in Workcover the
main way unfunded liabilities were reduced had
nothing to do with administrative or efficiency
savings. The reduction in unfunded liabilities was a
book entry brought about by legislative changes that
took away the common-law rights of workers to
compensation. It was estimated at the time that
about $1.2 billion was wiped from unfunded
liabilities simply as a result of the legislative changes
introduced by the government. For the benefit of
honourable members who do not understand the
simple equation, I will explain how it works.
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If an actuarial firm such as Trowbridge Consulting
were sent to examine the liabilities of Workcover, or
the old Workcare scheme, the actuaries would
examine the projected payments required under the
system given the number of people on the system at
the time. In doing so they would look at the
entitlements of workers under the legislation. If
entitlements are legislatively reduced the actuarial
figures used to calculate the liabilities of the
Workcover system are also immediately reduced,
and that is what happened with Workcare - in
effect, its unfunded liability was legislated out of
existence. But at what cost? The entitlements and
rights of workers suffered as a result of that action.
I remind honourable members that the Chief Justice
of the Supreme Court, the Victorian Bar Council and
almost all sections of the legal fraternity condemned
the government for its sacking of nine Workcover
tribunal judges at a cost of about $30 million. When
the minister was confronted about his action, he
replied, 'So what?'.
The Kennett government's changes to the workers
compensation scheme have resulted in increased
premiums for employers. The premiums of more
than 30 per cent of employers, mainly in the small
business and manufacturing sectors, including those
that had made no Workcover daims, have increased
each year since Workcover was introduced. The
proportion of the total premiums pool paid by
businesses that have payrolls of less than $1 million
has increased from 50 per cent five years ago to
60 per cent today.

Hon. W. A. N. Hartigan interjected.
Hon. T. C. THEOPHANOUS - I know
Mr Hartigan will be interested in that; he will surely
tell Geelong employers about those figures. The new
premiums structure has been a savage attack on
small business - where most jobs are created with many small businesses paying up to the
equivalent of 8 per cent of their payrolls in
premiums, even though many have never claimed
on the system, while many large employers pay the
equivalent of less than 1 per cent.
Employer on-costs have also increased. For example,
the government introduced a requirement for
employers to pay the first two weeks wages and the
first $1200 of rehabilitation costs, in addition to
having to meet top-up payments under various
awards. It is estimated that had Workcover been
required to cover those costs employer premiums
would have increased by 25 per cent. Hidden
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employer costs have never been taken into account
by the minister in making interstate comparisons of
workers compensation schemes.
The bill is evidence that the Victorian Workcover
system is in crisis. The system is not working despite
all the pain and human misery it has inflicted on
workers. Although the number of reported claims
has decreased as a result of tougher guidelines, the
number of serious injury claims has increased.
According to the annual report of the Victorian
Workcover Authority, in the past three years the
number of Victorians classified as seriously
injured - those with a more than 30 per cent
whole-of-body impairment - has increased from
1700 to about 4000.
Despite the huge amount of money spent on
advertising little is being done in the workplace to
prevent accidents. Workplace strategies to reduce
injuries are not working, as is evident from the
number of serious injury claims. The number of
qualified safety inspectors has been reduced and the
number of prosecutions of negligent employers last
year fell to 76 -less than half the 170 recorded in
1992, when the Labor Party was in government.
Despite all the claims that the government is getting
tough on employers who fail to introduce approved
occupational health and safety work practices the
real litmus test is the number of prosecutions of
employers.
Rehabilitation strategies for getting people back to
work are also failing miserably as measured by the
increase in long-term claims. In the past three years
the number of Victorians injured for longer than
12 months has increased from 8600 to nearly 11 000.
The increases in serious injuries and long-term
claimants are further evidence of the failure of the
government and the Victorian WorkCover Authority.
The scheme's administrative costs have also blown
out despite what the minister has said and despite
his desperate attempt to get Arthur Andersen to
justify the authority's finances. He has refused to call
in the Auditor-General- although that would be
difficult now given that the government has just
nobbled the Auditor-General!
Hon. R. M. Hallam - He will not be persuaded
by your bleating and ill-considered comments. All
you have proved so far is that you cannot read an
annual report.
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Hon. T. C. THEOPHANOUS - All the figures I
have given the house have come from the annual
report.
Hon. W. A. N. Hartigan - No, the errors you
made are from your mind.
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Hon. W. A. N. Hartigan - It is not spent on
administration. You know that.
Hon. T. C. THEOPHANOUS - I will go through
it again. A total of $183 million is spent - Hon. W. A. N. Hartigan - On?

Hon. T. C. THEOPHANOUS - The figures are
from the annual report.
Hon. Bill Forwood - The interpretation is solely
yours.
Hon. T. C. THEOPHANOUS - It is my
interpretation, is it? How could I misinterpret the
increase in claims from 8600 to 11 000, Mr Forwood?
I look forward to Mr Forwood's contribution. I look
forward to his telling us why that is a measure of
success, why $183 million - when it is added to the
$98 million in medical and legal costs the total is
$281 million - is an acceptable level of
administrative costs. The minister should think
about that - it is $281 million a year. I did not make
up the figures, they are from the minister's annual
report. Would the minister like me to quote from the
report? That is what it costs to run the scheme.
Hon. Bill Forwood - You said 'administrative
costs'.
Hon. T. C. THEOPHANOUS - Mr Forwood
should think about the fact that premiums
collections from employers total about $900 million
annually and it costs about $300 million to run the
scheme - that is about $1 in every $3! I wonder
what employers would think if they knew that, in
paying their premiums, for every $2 they give
towards compensation for injured workers they
have to give another SI towards the running costs of
the Workcover Authority, which includes the
salaries of the fat cats. I wonder what an employer
who pays a yearly premium of $3000 would think if
he knew he was paying an extra $1000 to pay for the
Workcover Authority's mismanagement of the
scheme. Those figures are undeniable. They come
from the annual report - Hon. R. M. Hallam - Undeniable, but
misconstrued - Hon. T. C. THEOPHANOUS - You will get
your turn, Minister. Will you tell us why it is all
right for one dollar in every three to be spent on
scheme administration? What is your answer?

Hon. T. C. THEOPHANOUS - On the authority
itself-Hon. W. A. N. Hartigan - On administration?
Hon. T. C. THEOPHANOUS - It is spent on the
administration of the authority, and then there are
the medical and legal costs, which are part of the
administration of the scheme.
Hon. W. A. N. Hartigan interjected.
Hon. T. C. THEOPHANOUS - For your
information, Mr Hartigan, when you put those
together they come to nearly $300 million.
Hon. Bill Forwood interjected.
Hon. T. C. THEOPHANOUS - That
$300 million, Mr Forwood, is $300 million that does
not go to injured workers. That is the point.

Honourable members interjecting.
The PRESIDENT - Order! The debate will be
difficult for all members. I have a list of 19 speakers,
all of whom will speak for a fair period. It will help
the house if the member who is speaking is heard in
relative silence. If there are interjections they should
come only one at a time, rather than two, three, four
or five all at once. With a bit of tolerance, we will get
through the day.
Hon. T. C. THEOPHANOUS - Thank you,
Mr President. The government has already wreaked
devastation on injured workers, but nothing better
illustrates the incompetence and inhumanity of the
Kennett government than its recently announced
changes, which will further reduce compensation for
injured workers while simultaneously increasing
employer premiums by more than 10 per cent - or
$100 million. To say you have to increase premiums
by $100 million while cutting workers benefits is the
ultimate admission of failure - in anybody's
language.
The system is not working. The government's
recently announced changes to the scheme are
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nothing more than an attempt to cover up its
mismanagement and its failure to ensure safe
workplaces, which led to the cost blow-outs in the
first place. I will give some examples of cost
increases that have resulted from the government's
mismanagement.
Not long ago the government attempted to reduce
the number of common-law claims by introducing
legislation that was designed to remove secondary
psychological factors from the calculations for claims
under the 30 per cent serious injury category. We
told the government what would happen, and of
course the inevitable happened - it did.
Hon. W. A. N. Hartigan interjected.
Hon. T. C. THEOPHANOUS - We told you that
once you make the distinction between secondary
and primary psychological causes you have to find
people who will tell you, from an expert's point of
view, the differences between the two. Invariably the
people who make those distinctions are
psychiatrists. Is it any surprise that since that
legislative change was made the use of psychiatrists
has more than doubled? One psychiatrist makes a
distinction, another psychiatrist challenges the
distinction made by the first - Hon. W. A. N. Hartigan - All at about 200 bucks
an hour.
Hon. T. C. THEOPHANOUS - Although
Mr Hartigan did not understand that at the time, he
supported the change - but now he tells us that he
understood the level of psychiatric and
psychological testing would increase! That change
has benefited psychiatrists, not injured workers.
Hon. W. A. N. Hartigan -It has benefited some
workers.
Hon. T. C. THEOPHANOUS - I do not think
the change has benefited any workers, Mr Hartigan,
but it has certainly benefited psychiatrists, because
the number of psychiatric assessments has doubled.
I will give the house another example of the
government's mismanagement. The 26-week
step-down period is to be replaced with a 13-week
step-down period. Under the current system a full
assessment is made of a worker after 26 weeks, and
at that time he or she is often unable to go back to
work. The government's insistence on a full medical
assessment at 26 weeks, despite what the treating
doctor may say, to see whether a worker remains
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seriously injured or is capable of going back to work
is adding about $2000 to the cost of each case.
Hon. R. M. Hallam - Let me know what doctor
you are using, so I can avoid him.
Hon. T. C. THEOPHANOUS - It is not just one
assessment.

Government members interjecting.
Hon. T. C. THEOPHANOUS - It costs $2000.
That is the average cost of deciding whether a
worker should be regarded as seriously injured or
not, and it takes 26 weeks to do the necessary
assessment. That shows how much Mr Forwood
knows about the system.
The problem is that neither Mr Forwood nor the
minister knows much about the system at all. The
minister has never bothered to go and talk to injured
workers or to ask people how the system works.
They love the minister down at the Victorian
Workcover Authority; they think he is terrific
because they think he is half intelligent. That is a
dangerous thing in the bureaucracy, as I found out.
The government has a minister that it thinks is half
intelligent so it sticks him out there, feeds him with
all this nonsense to build up his ego and says,
'Y ou're a very intelligent minister. You understand
the system and finances and X, Y and Z. We are
telling you that we have to change the system in this
way, so you go out there and do it'. The government
uses that reasonable tone and sends him out.
The minister never talks to injured workers, never
goes to see the effects of the devastation he is
causing, never actually asks questions of anybody
other than those in the Victorian Workcover
Authority. He turns up to the cabinet with
Andrew Lindberg and shows the slides to the rest of
the ministry because the slide show at the Victorian
Workcover Authority convinced him, and the other
ministers all fall into line. Meanwhile
Andrew Lindberg and Eileen McMahon are sitting
back there at the Victorian Workcover AuthOrity
having a big laugh about the minister and his
stupidity.
I give some examples of the mismanagement of the
system. Poor dispute resolution is endemic in the
system and has resulted in the Victorian Workcover
Authority and insurers spending millions of dollars
in unnecessary litigation. Legal costs in common-law
payouts have increased from 14 per cent to 30 per
cent in the past five years. That is the minister's
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record. Five years ago the legal costs of common law
were 14 per cent of total payouts and last year they
were 30 per cent of payouts.
What is the solution that the government put up for
having failed to keep legal costs down in common
law? Instead of attacking the problem, which is the
size of the legal costs, it attacks workers.
Hon. R. M. Hallam - Do you mean we should
get involved in the decisions on settlements
awarded in the courts?
Hon. T. C. THEOPHANOUS - Our record was
that 14 per cent of the total payout went in legal
costs; your record is 30 per cent. If you managed to
bring down the legal costs to the level we had them
down to, which was 14 per cent - Hon. R. M. Hallam - How? How can we do it?
Hon. T. C. THEOPHANOUS - If you want me
to run the show for you, I will. If you are telling the
house that you're incapable of reducing the legal
costs-Hon. R. M. Hallam - I am asking you how do it.
Hon. T. C. THEOPHANOUS - I am happy to
come down and run the Victorian Workcover
Authority for you any time, Minister, and I can tell
you that within a short time you would be saving a
lot of money.
Hon. R. M. Hallam - Tell me how to reduce the
cost of common law.
Hon. T. C. THEOPHANOUS - We are talking
about the legal costs. That is the point I am making.
We deal with all of these.
Hon. R. M. Hallam - How would you reduce
the costs of common law?
Hon. T. C. THEOPHANOUS - I make the
general point that the problem is that the
government does not have a system for the proper
resolution of common-law disputes before they
reach the stage of incurring massive legal costs. 1
know of example after example where reasonable
offers were made and the Victorian Workcover
Authority has said, 'No, we will not accept any
reasonable offer'. For a long time there was the
ridiculous system that no further offer could be
made once the first had been refused. Instead of
having a further opportunity to resolve the problem
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people had then to go to court, so the legal costs
blew out.
Hon. R. M. Hallam - The law firms would love
you!
Hon. T. C. THEOPHANOUS - Minister, why
don't you change to workable preconferencing
arrangements so matters are settled before the need
arises to go to court? 1 am sure the legal fraternitythe judges and lawyers on both sides - will explain
how to reduce the legal costs, but you won't talk to
them. You will keep talking to Eileen McMahon and
Andrew Lindberg because they are giving you all
the right advice.
Hon. R. M. Hallam - That's good. 1 am glad you
have confirmed it.
Hon. T. C. THEOPHANOUS - More of them
later. We have seen increases in administrative costs
and the costs of senior executives. The minister
himself does not contest the blow-out in medical and
legal costs to $98 million. The opposition says: if cost
is the problem, address it. That was the same point
Mr Pescott made when he resigned and caused a
by-election to be held in Mitcham.
If the minister cannot address the costs he should
resign because it means he is not doing his job
properly. He is saying, 'I can't fix the costs so I will
attack the workers', and that is an admission of
failure. The minister's response to these endemic
problems within the system has been to offer the
insurance companies $3000 for every injured worker
who gets off benefits. Instead of spending money on
occupational health and safety or improving claims
management in rehabilitation the government
spends money rewarding insurance companies,
which simply adds to the administrative costs of
Workcover.
In ]illle 1997 the Victorian Workcover Advisory
Committee was asked to report on a wide range of
issues, and it completed its report in August 1997. 1
illlderstand the Victorian Workcover Advisory
Committee is broadly based and consists of
four employers, four trade union officers,
two insurers, two doctors, two lawyers, a chairman
and the chief executive of the Victorian Workcover
Authority - a very broad-based group indeed. The
group came up with a range of recommendations,
many of which the minister totally ignored. The
committee also asked for actuarial advice in
reaching its recommendations and estimated from
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the actuarial advice received that the costs of the
scheme had risen from 1.5 per cent to 1.84 per cent.
The committee came up with a set of changes that
addressed the costs issue. I emphasise that it was a
broad-based committee that included 4 employers,
4 employees, 2 insurers, 2 doctors, 2 lawyers and
representatives of the Victorian Workcover
Authority. It made the following recommendations:
removal of the seriOUS-injury category for weekly
benefits; retention of the 26-week step-down - but
that was not accepted by the government; possibility
of a single-benefit rate; renaming the weekly benefit
classification; better definitions of 'total incapacity'
and 'suitable employment', together with
supporting mechanisms for determining who stays
in the system after 104 weeks incapacity; and
retention of the notional earnings provision. Oearly,
the committee was not one-sided. It also
recommended an improvement of the earnings base
for benefit calculation; separate non-economic loss
compensation for pain and suffering; development
of a separate Australian guide for the assessment of
permanent impairment - a HWCA
recommendation; an additional non-economic loss
payment for specified profound injuries; no
thresholds non-economic loss compensation; and
finally, and importantly, the broad-based committee
recommended the retention of common-law
damages for seriously injured workers.
The committee based its recommendations not
simply on the opinions of individuals concerned or
on the fact that it was a committee with all the
players on it, but because it was trying to find a
solution to the questions asked of it by the
government. The committee came up with a solution
based on actuarial advice. Its assessment was that
that was the way to reduce cost and increase
efficiency in the system. However, the minister and
the government decided that they would simply
take an ideological view and accept the
recommendations of the VWA instead. Therein lies
the problem.
I shall outline to the house the effects of the
proposed changes. The government's failure to
implement effective accident prevention and
rehabilitation strategies to contain administrative
and claim management costs has resulted in the
latest callous proposal to further erode injured
workers rights and to increase premiums for
employers. The changes will have the following
effects. Firstly, they will remove workers'
common-law rights to sue negligent employers who
have caused serious injuries and thereby reduce
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workers' maximum lump sum payments by up to
$700 000. It rewards negligent and culpable
employers, who will not suffer the same premium
increases even though they have caused injuries. In
an article published in the Herald Sun the minister
sought to say that that was not correct, but this is an
example of the deception of the government. He
sought to say that the VWA pays the common-law
claims and not the employers and, therefore, it is not
the negligent and culpable employers who are
penalised. However, he forgot to add a crucial piece
of information: as a result of a claim, negligent
employers' premiums increase, which is an example
of the deceitful way the government operates!
The second major effect of the changes is that by
introducing a new 10 per cent whole-of-body
threshold the government will cut by as much as
50 per cent the number of workers eligible to receive
lump sums. That means a worker who loses 20 per
cent of the use of his or her arm will get nothing
because that does not translate to a 10 per cent
whole-of-body impairment.
Hon. R. M. Hallam - Apart from their medical
costs and the replacement earnings while they are
absent from work!
Hon. T. C. THEOPHANOUS - They get no
lump sum payments and they are currently entitled
to them.
Hon. R. M. Hallam - You talk to me about
misleading statements. You do it every time!
Hon. T. C. THEOPHANOUS - Currently, they
get lump sum payments, but under your proposal,
Minister, they will not! That is the bottom line.
Currently they are entitled to weekly benefits, but
under your proposal, Minister, they will get even
lower weekly benefits!
Hon. R. M. Hallam - You're wrong!
Hon. T. C. THEOPHANOUS - Indeed, the
proposals include slashing weekly benefits for
seriously injured workers from 90 per cent to 75 per
cent of pre-injury earnings, and they will lose
overtime and other allowances in addition to that.
The step-down point will be at 13 weeks rather than
the current 26 weeks. That will place many seriously
injured workers in poverty. The reality is that
seriously-injured workers will have to be content
with 75 per cent of pre-injury earnings, which is one
of the lowest levels in Australia.
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Hon. R. M. Hallam -It is not! You insist on
following that line, but you know that to be
inaccurate!

American Medical Association scale and which one
is the more up to date and the other is the level you
put it at, Minister.

Hon. T. C. THEOPHANOUS - That is the truth.
In fact, I shall go through a comparison with other
states and show that Victoria does not compare very
well at all on the basis of weekly payments - and it
will not compare well in respect of common law
because it will not have it!

Hon. R. M. Hallam - But you are criticising the
scale.

The introduction of a new American Medical
Association scale for lump sums under the
legislation will mean a person has to have an 80 per
cent whole-of-body impairment to be eligible for the
maximum payment. Just in case the minister does
not understand what that means I shall give him a
couple of examples from the AMA scale. For a
worker to lose a leg is a pretty serious injury by
anyone's calculations, but according to the AMA
scale it is a 40 per cent whole-of-body impairment
and it would not attract a maximum payment under
the government's proposal.
If a person lost both legs one might think he or she
would qualify, but unfortunately according to the
scale the second leg is not as valuable as the first leg.
I find that bizarre! Ms Smith may laugh, but she
would not think it was a joke if it happened to
somebody who was close to her. According to the
scale a second leg is worth only another 26 per cent.
I suggest that you go out, Minister, and ask a person
who has only one leg whether the leg he or she still
has is at least as valuable as the one lost. See what
that person says. That is the absurdity: one could
lose both legs and there would be no maximum
payment! What a pathetic, mean-minded
government. A person needs to present with an
80 per cent whole-of-body impairment to receive the
maximum payment. That is what you are
suggesting, Minister.

I do not know whether you have met any injured
people, Minister, but if a person missing both legs
came into this house in a wheelchair you would
have to say you felt he or she should get the
maximum payment under your scheme. The reality
is he or she would not. A person in that position
could probably try to top it up by claiming
psychological damage, but the government has
knocked out secondary psychological damage
anyway. That shows the severity of this lump sum
scale. The minister says the opposition wanted the
government to introduce the fourth edition of the
AMA guidelines rather than the second edition, but
there are two issues here. One is the use of the

Hon. T. C. THEOPHANOUS - Why don't you
set the maximum payment at 50 per cent? At least at
the level of 50 per cent impairment a person who
had lost both legs would receive $300 000. Why set
the level at a mean-minded 80 per cent on the AMA
scale? It is horrendous. The government then tries to
make a virtue of the situation by saying the
impairment level dropped from 100 per cent to
80 per cent. I do not know what a person with
100 per cent damage looks like on the AMA scale.
Perhaps being brain dead and in a coma would
constitute 99 per cent impairment. That is the system
the government is seeking to introduce.
I will detail some more examples of people who will
miss out altogether as a result of the changes. A
person with 22 per cent impairment to a leg
currently receives $27000 but under this bill will
receive nothing; 15 per cent impairment to an arm
currently warrants $21000 but it will soon be
nothing; a back injury with a single-level spinal
fusion now attracts up to $50 000 but under this
scheme, nothing; a person who has lost both legs
will not receive the former rate of $300 000; and a
person who has lost one leg will receive $78000-the minister thinks that is all right - when the
figure used to be $131 000.

Hon. R. M. Hallam - How did you work out the
$131000 for the current entitlement? You just quoted
it; how did you work it out?
Hon. T. C. THEOPHANOUS - I want to be
absolutely clear on this, Minister.
Hon. R. M. Hallam - I want you to be absolutely
clear, as well.
Hon. T. C. THEOPHANOUS - You have tried
to be deceptive about this in the past. A person who
loses a leg will receive a payment for pain and
suffering. Do you accept that or not?
Hon. R. M. Hallam - Not in every case.
Hon. T. C. THEOPHANOUS - A person who
loses a leg will not experience any pain, according to
the minister.
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Hon. R. M. Hallam interjected.
Hon. T. C. THEOPHANOUS - You go and
speak to a person who has lost a leg. Will that
person experience pain - yes or no, Minister?
Hon. R. M. Hallam - Where did you get the
figure from? You don't know!
Hon. T. C. THEOPHANOUS - I challenge you,
Minister, to find a single example in the Victorian
Workcover Authority of a person who has lost a leg
who has not been paid for pain and suffering.
Hon. R. M. Hallam - You have been caught out
again!
Hon. T. C. THEOPHANOUS - Find one
example under Workcover of a person who has lost
a leg who has not been paid for pain and suffering
and come back into the house and provide evidence
of it.
Hon. R. M. Hallam - Bluff and bluster is no
response.
Hon. T. C. THEOPHANOUS - It does not exist.
When you add together the current entitlement
under the table of maims and the entitlement for the
loss of a leg under pain and suffering the calculation
comes in at $131000, yet your proposal is $78 000. So
much for the nonsense - Hon. W. A. N. Hartigan - What are you talking
about?
Hon. T. C. THEOPHANOUS - You might not
know about any of this.
Hon. W. A. N. Hartigan - Page 65 -look at the
ad. You do not have to dispute it with me.
The DEPUTY PRESIDENT - Order! As
Mr President said shortly before I took the Chair,
constant injections are not helpful in the long debate
ahead of the house today. It would be helpful if the
comments of the speaker were directed to the Chair
and not personally to members on the opposite side
of the house. I ask government members to restrain
their questions and interjections until the
appropriate time.
Hon. T. C. THEOPHANOUS - The Victorian
Workcover Authority produced those misleading
advertisements. It sought to present to the Victorian
public a situation that is untrue and misleading. The
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authority put out figures that ignore the fact that
workers are currently entitled to up to $530 000 for
pain and suffering. It has tried to make comparisons
without including those figures. This prompted the
opposition to write to the authority and to the
Victorian Electoral Commission to argue that what
the A WA was doing was unconscionable.
John Brumby, the Leader of the Opposition in the
other place, wrote to the Victorian Workcover
Authority about its advertising and said - Hon. R. M. Hallam - More than once.
Hon. T. C. THEOPHANOUS - He did. In a
letter dated 13 November John Brumby says:
I am also of the view that the advertising conducted by
the Victorian Workcover Authority ... at a time when
no amendments to the legislation have been effected ...
was entirely improper. Such advertising is capable of
no other construction than as constituting political
advertising. The use of the funds of the Victorian
Workcover Authority for this political advertising is
dearly improper and falls outside the charter of the
Victorian Workcover Authority.

Hon. R. M. Hallam - It is hotly disputed.
Hon. T. C. THEOPHANOUS - In addition the
advertising in today's newspapers is clearly
designed to have an impact on the pending
by-election in Mitcham.
Hon. R. M. Hallam - Again disputed.
Hon. T. C. THEOPHANOUS - Given the
political nature of the advertising it is totally
inappropriate for the Victorian Workcover
AuthOrity to pay for it from funds that ought to be
used to support injured workers. The Victorian
Workcover Authority put out totally misleading
advertisements under the heading 'Workcover
changes: the facts'. I am not sure whether it was one
sentence or not, but the advertisements certainly
change the facts. After the bill was introduced the
real facts were made known. The facts that they
presented in the first series of advertisements were
not the real facts; they came later.
Hon. R. M. Hallam - That is a really telling
point!
Hon. T. C. THEOPHANOUS - There is much
debate about how the advertisements were
presented by the Victorian Workcover AuthOrity. It
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was a deliberate attempt to support the government
and to misconstrue what was happening with the
Workcover changes.
I shall give more examples of the way the Victorian
Workcover Authority has sought to do the
government's political bidding. I received a letter
from an occupational health and safety inspector
who was instructed to attend a November briefing at
the Mulgrave office conducted by a Ms Elizabeth
McDowell from the authority. The inspector said:
Ms Elizabeth McDowell opened with a tirade on the
principles of common law, how it made other people
like lawyers wealthy and then she proceeded to give a
history lesson on how through the ages common law
had failed workers.
Hon. R. M. Hallam - Are you prepared to table
that letter?
Hon. T. C. THEOPHANOUS - So you can go on
a witch-hunt? We know about your witch-hunts,
Minister. I will ask the person who sent the letter
whether he is happy to be named. If so I will be
happy to name him, but I will not do it and make
him vulnerable to your witch-hunts. The letter goes
on to say:
She went on to say that in any event common law had
only been around for people like us for 150 years.
Further she stated that, even when workers had
received large payouts they had wasted the money on
drugs, alcohol and the like and some had even allowed
themselves to be ripped off by con-merchants.
Her argument was because of things like the above the
new system would be much better for workers.
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The DEPUTY PRESIDENT - Order! If members
wish to challenge statements made by anybody
contributing to the debate they will have that
opportunity at the appropriate time. Interjections are
inappropriate.
Hon. T. C. THEOPHANOUS - The letter
continues:
The political rhetoric and in my view the attempted
brainwashing continued for 10 minutes before she
started to outline the changes to the act.
I have been at these sorts of briefings. I know what
the people from the Victorian Workcover Authority
say. I know the contempt with which they hold
injured workers. We know what goes on there, but
the difference in this case is that somebody who was
there was prepared to write to the opposition.
Hon. R. M. Hallam - But you're prepared to
blacken the name of the officer.
Hon. T. C. THEOPHANOUS - He was
prepared to write to the opposition and express
concern. The letter continues:
Some 15 minutes into the session, because of the
obvious political bias and intent, I left.
That is what happened at a political briefing held by
the Victorian Workcover AuthOrity.
Many of my colleagues remarked to me how blatantly
political the entire session had been.
That is the way the authority operates. It is not only
this particular officer.
Hon. R. M. Hallam interjected.

Hon. R. M. Hallam - This does you no credit.
Hon. T. C. THEOPHANOUS - I didn't give the
briefing.
Hon. R. M. Hallam - But you're prepared to
blacken the name of the officer.
The DEPUTY PRESIDENT - Order! I remind
honourable members that comments should be
directed through the Chair and constant interjections
are out of order.
Hon. R. M. Hallam - There are some standards
in this place.

Hon. T. C. THEOPHANOUS - I have indicated
to you, Minister, that this is a letter from somebody
who was at the briefing.
Hon. R. M. Hallam - But you are not prepared
to name him. You are prepared to blacken the name
of somebody else.
Hon. T. C. THEOPHANOUS - Minister, the
problem is a simple one: we know that you are the
sort of person who will go on a witch-hunt. The
person's job would be at stake if I named him. That
is the problem we have.
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Hon. R. M. Hallam - You are prepared to do the
reverse?
Hon. T. C. THEOPHANOUS - I am not
prepared to name the person unless I receive
permission from him.
Hon. R. M. Hallam - You're prepared to blacken
the name of the other person involved. That is your
dreadful double standard.
Hon. R. I. Knowles - On a point of order,
Mr Deputy President, there is a tradition in this
place, whether it is according to May I do not know,
that if a member is quoting from a document that
member is obliged to identify the document and the
author of what is being quoted; otherwise it is
simply an anonymous claim which has no status.
Surely, Mr Deputy President, the Leader of the
Opposition, who has been quoting extensively from
the letter, should be obliged to identify the author of
the document, or at least table it.
The DEPUTY PRESIDENT - Order! There is no
point of order for the following reason. It has been a
tradition in this house and it is common practice for
members to identify documents, but there is no
standing order that gives members an absolute
requirement that they must identify the person from
whom they are quoting. In this instance
Mr Theophanous has said that the opposition has
received a letter from a person and he is not
prepared to name that person. The veracity of the
argument is tested by the house and it does not
strengthen the argument when the author is not
named. However, there is no absolute requirement
for the member to name the author of the letter.
Hon. T. C. THEOPHANOUS - There is a
climate of fear at the Victorian Workcover Authority.
The climate of fear is evident from the fact that I
receive mail from people from the authority. I had a
large package of things put under my door from
people from the authority telling me about some of
the things Eileen McMahon gets up to at the
Victorian Workcover Authority and the way she
does the bidding of the government. I am certainly
happy to name the chief executive officer of the
authority, Andrew Lindberg, in relation to this
matter. The opposition asked for a briefing, as is its
entitlement and as has always occurred, and the
briefing was attended by the minister's advisers and
by representatives of the Victorian Workcover
Authority, including Andrew Lindberg. At that
briefing we did the unthinkable as an opposition: we
actually asked some questions.
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Hon. Pat Power - Oh, Theo!
Hon. T. C. THEOPHANOUS - I know,
Mr Power, it was unforgivable. However, we asked
some questions about the basis on which decisions
were made about common law. For example, one of
the questions the opposition asked of the Victorian
Workcover AuthOrity was whether it could provide
information about the actuarial advice it had
received. Mr Lindberg made the unbelievable
comment, 'I'm not here as the head of the Victorian
Workcover AuthOrity, I'm here as the minister's
adviser'.
Hon. D. A. NardeIla - That's right - I was there.
Hon. T. C. THEOPHANOUS - Mr Nardella was
there and heard Mr Lindberg say that. The
opposition asked, 'How do we get to speak to the
head of the Victorian Workcover Authority?'.
Mr Lindberg answered, 'Well, you would have to
ask him for a briefing'. I asked, 'Are you serious?'. It
would have been a very good sketch for the
television program Yes, Minister.
Hon. D. T. Walpole - Sounds more like Monty
Python to me!
Hon. T. C. THEOPHANOUS -It would have
been good sketch for either Monty Python or Yes,
Minister. He said, 'If you want a briefing from the
chief executive of the Victorian Workcover
Authority you had better write to him, because I am
here as the minister's adviser'. I do not know how
much money Mr Lindberg is paid to advise the
minister - maybe he has two jobs.
Hon. D. A. Nardella - He might be double
dipping.
Hon. T. C. THEOPHANOUS - Who knows? He
might be both a ministerial adviser and the chief
executive of the Victorian Workcover Authority. I
wrote to him in the following terms:
I am writing to you today, following OUI meeting at
which you indicated that you were briefing the
opposition as an adviser to the minister and not as the
chief executive officer of the Victorian Workcover
Authority. You further indicated that the opposition
could request a briefing from you as CEO of the VWA
and you undertook to provide information on which
the VWA have relied in making its public statements
about the effects of the Workcover changes.
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This is relevant because the minister had carried on
previously about the Workcover advertising
program and I had made it clear to the minister that
the opposition considered the advertisements to be
political. In effect we were saying to the Workcover
Authority, 'You have put out the advertisements in
your name, not in the minister's name, so we are
asking you how you justify what is in those
advertisements'.

opposition ought to have the replies by the time
debate on the bill commenced in the other house. We
asked for them to be provided in time to enable the
opposition to use the figures in the lower house.
About an hour before the debate in the lower house
started I decided to ring Andrew Lindberg myself
and see what I could do about getting the
information. I asked where the information was, and
he told me it was on its way.

I asked the Victorian Workcover Authority for
information in the following terms:

Hon. D. A. Nardella - 'This was an hour before
the debate commenced in the Legislative Assembly?

... the modelling used by the Victorian Workcover
Authority to support the removal of common law,
including:
what is the net monetary effect to the scheme of the
removal of common law;
what variables were included in arriving at this
figure;
what are the estimates for common-law claims
over the next three years;
a detailed analysis of the scheme's winners and losers
including:
the number and dollar amounts of winners and
losers in each category of weekly benefits;

Hon. T. C. THEOPHANOUS - Yes, about an
hour before. Finally he faxed the information to me. I
got it after the debate in the Legislative Assembly
had commenced. I gave it to the shadow Treasurer,
Mr Bracks, so he could read and try to make sense of
it during his contribution to the debate. That
demonstrates the contempt in which the Victorian
Workcover Authority holds Parliament and its
members.
The information provided does not answer the
questions put to the authority. It does not reveal
what variables were used in making the calculations.
It does not provide the modelling that the
opposition asked for. According to the document
provided:

the savings from moving to 13 weeks rather than
26 weeks;

the projected increase in average weekly payments
as a result of a higher maximum;
the number of injured workers who fall below the
10 per cent minimum whole-of-body impairment,
including the dollar amounts associated with this;
details regarding those fines payable for second and
subsequent offences by negligent employers; and
the increase in the number of Victorian Workcover
Authority inspectors ...
a breakdown of the number of SES positions at the
VWA ...

I consider those to be sensible questions to ask the
Victorian Workcover Authority. The opposition
asked that the answers be provided to it on a timely
basis.
Hon. D. A. Nardella - He promised to give them
on a timely basis.
Hon. T. C. THEOPHANOUS - As Mr Nardella
says, Mr Lindberg promised to do that. I decided the

The net saving from the elimination of common law is
estimated to be $67 million ...
Hon. D. A. Nardella - How did they get to that?
Hon. T. C. THEOPHANOUS - I do not know
because the actuaries employed by the advisory
committee came up with a figure of $50 million and
actuaries employed by the Australian Plaintiff
Lawyers Association came up with a figure of
$26 million. Who knows what the real savings are?
The letter says that $24 million of the $67 million
constitutes transaction costs.
Hon. D. A. Nardella - What are transaction
costs?
Hon. T. C. THEOPHANOUS - He does not
explain, but I presume they are the costs of
transactions for common-law claims. For instance, I
do know whether the figure takes into account the
administrative and other costs of having to process
weekly payments on an ongoing basis ad infinitum.
That was the extent of the response the opposition
received from the Victorian Workcover Authority.
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Eileen McMahon is another person from the
Victorian Workcover Authority who supports the
government and continues to make mistakes.
Literature sent to me about her activities gives an
example of her approving the publication of 35 000
copies of a booklet and subsequently the work
having to be done again. I have raised the issue with
the minister in the past.

The newsletter comprises two pages. It is an
unbelievable situation. The Victorian Workcover
Authority is a law unto itself. The issue of Workcover
Update was not sent out. Attached to it was an
incident notification form so that in the event of an
employer having a near miss he or she could fill out
the form and send it back to the authority, as
employers are currently required to do under the act.

She made statements on radio about the Workcover
Authority having drafted a set of regulations
concerning farmers and said farmers would be
prosecuted and possibly fined $1000 if they did not
fit anti-roll protective structures on their tractors.
She had it all wrong. The mistakes continue and the
Victorian Workcover Authority is not made
accountable.

The authority printed 200 000 copies of that very
complicated two-page newsletter, which under the
very complicated heading 'Important new incident
notification regulations' states:

I have previously raised with the minister the
scrapping of 200 000 copies of an issue of Workcover
Update. He had to write to me again in defence of the
mismanagement of the Victorian Workcover
Authority. After producing 200 000 copies of the
newsletter the authority decided not to send it to
employers because somebody had rung up and said,
'We are a bit worried about this because you are
telling employers they have certain obligations
under the act in relation to notifying near misses. We
do not want to get people too concerned about this
and if we send out the newsletter employers might
get a bit upset'.
After investigating the matter the minister gave me
the line put out by the Victorian Workcover
Authority. His response states:
The authority considered, on reflection, that the
newsletter was unnecessarily complex I did not find it all that complex; I found it quite
simple and easy to understand -

When a serious injury Or death happens in a
workplace, Workcover needs to investigate as soon as
possible.
What is learnt at an investigation can be used to
prevent a similar incident at that workplace or in other
workplaces. It is therefore just as important to know
about 'near-misses' where persons were exposed to the
risk of a serious injury or death.
Hon. D. A. Nardella - I would not be able to
understand that.
Hon. T. C. lHEOPHANOUS - You would not
understand that, Mr Nardella, because it is so
complicated. It further states:
From 14 April 1997, employers or persons in charge of
equipment sites must immediately ring Workcover on
132 360 (toll free) if:
an incident results in death, serious injury
requiring immediate medical treatment or medical
treatment is required within 48 hours of exposure
to a substance (such as chemicals or biological
materia}), or ...
Hon. D. A. Nardella - I must have been in small
business because I can understand that.

for all the small employers what an insult to small employers - it was a
two-page document that set out in very simple terms
what they needed to do pursuant to the new
regulations under the act, so what was complex
about it? who would receive it in a mass distribution. It was
thought that the simple newspaper advertisements
were more effective and would be read by more
employers than a lengthy newsletter.

Hon. T. C. THEOPHANOUS - It gives a second
case. It states:
there is a dangerous occurrence or 'near-miss' where
persons are exposed to immediate risk to their health
and safety.
Hon. D. A. Nardella - 'Occurrence' is a big word.
Hon. T. C. lHEOPHANOUS - Then it states:
Ring Workcover ... if a notifiable incident happens at
your workplace.

ACCIDENT COMPENSATION (MISCELLANEOUS AMENDMENT) BILL

1216

COUNCIL

This is the complex newsletter that, together with a
workplace incident notification form, was to be sent
out to 200 000 employers.
The minister's letter in response is a perfect example
of how the minister just swallows the Victorian
Workcover Authority's line. It states that the
newsletter was:
... unnecessarily complex for all the small employers.
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Hon. Pat Power - I have heard his name.
Hon. D. A. Nardella - He is the campaign
director of the Liberal Party.
Hon. T. C. THEOPHANOUS - He's not! That's
a bit of a revelation. Are these complicated
pamphlets, Mr Nardella?
Hon. D. A. Nardella - Yes. They should not
have been put out.

What an insult. It also states:
It was thought that simple newspaper advertisements
were more effective.

I am sure a survey of small employers would find
they have all seen the small advertisement referred
to by the minister somewhere and would know they
have to tell Workcover if incidents occur in their
workplaces! The copy I have appeared at page A13
of the first edition of the Age of Monday, 14 April. I
am sure all small employers will have seen the
advertisement - and everyone would agree with
the minister that it is much more effective than
directly mailing the already prepared issue of
Workcover Update to 200 000 employers!
That is the kind of mismanagement the authority
continues to be involved in. And deception, because
I am sure the minister would not have read the
newsletter. He would not have bothered to look at
the copy of Workcover Update because nobody with
any sense would have signed a letter that said a
small newspaper advertisement would be more
effective than sending a lengthy newsletter. That is a
lie because it is not a lengthy newsletter. Unless
Mr Nardella or anyone else would think a two-page
update was a lengthy newsletter it is another
example of the authority putting something in front
of the minister and getting him to sign it. That is
what has been happening all the time at the
Victorian Workcover Authority and it is an absolute
disgrace.
The minister stated in the house the other day that
he did not know whether his department or the
Victorian Workcover Authority had been involved
in the production of a disgraceful piece of literature
put out by the Liberal Party entitled 'What the
Workcover changes mean to you and your family'. It
looks curiously like a lot of literature put out by the
Victorian Workcover Authority, and it is authorised
and signed by P. Poggioli. It does not say where
P. Poggioli is from. I do not know him, Mr Power.
Do you know him?

Hon. T. C. THEOPHANOUS - They should
have been done as advertisements. They look too
complicated to me.
Hon. D. A. Nardella - They should have been
put out in April!
Hon. T. C. THEOPHANOUS - These were put
into the letterboxes of people living in the Mitcham
electorate by persons unknown. I have it on reliable
authority that the people who put them in the
letterboxes had no identification on them. They did
not have on those big round badges that say 'Liberal
Party', and they did not have on those little badges
that all Liberal members have to wear on pain of
being of expelled if they do not.
Hon. Pat Power - Their IDs.
Hon. T. C. THEOPHANOUS - Yes, the
identification they wear on their lapels. I am not sure
whether Ms Asher has hers on today.
Hon. Pat Power - She is out of uniform.
Hon. T. C. THEOPHANOUS - She is out of
uniform if she does not have it on!
Although the minister claims not to have a clue
about whether it was involved, the case studies look
to me like propaganda put out by the Workcover
Authority. We are opposed to the politicisation of a
government authority, and we will continue to
highlight that. When the minister sends people out
to do his political bidding, we will name them in the
house. If he does not like that, he should stop
sending them out.
The removal of common-law rights will reward
negligent and culpable employers. The actuaries
Trowbridge Consulting estimate the removal of
those rights will save as much as $50 million,
although that is contested by other actuaries. Even if
one accepts that figure, it has to be compared with
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the $281 million that the Workcover Authority
spends on administration and on medical and legal
costs. I would have thought that the first thing you
would do if you wanted to save $50 million was to
examine how well that $281 million was being spent.
We are being asked to approve a system that is
designed to save $50 million by removing the
common-law rights of injured workers. At the same
time, we are being asked to approve a $100 million
increase in employer premiums. The bill will
improve Workcover's bottom line by $150 million.
Unfortunately, injured workers will not get an extra
$150 million - in fact, they will get less. It is yet
another example of the way in which the
government is making everyone except the
Workcover Authority pay for its mismanagement.
The Workcover Authority and the government gave
as the reason for the changes the blow-out in
common-law payments. The figures they used to
justify the changes - $17.6 million and
$138 million - were concocted by excluding all
1993 Workcare common-law claims. As everyone
understands, the number of Workcare-related
payments are decreasing as the number of
Workcover payments increase. One would expect
tha t to occur.
By deceptive advertising and deceptive figures, the
government has said there has been a 700 per cent
increase in common-law claims when there has been
nothing of the kind. When that is taken into account,
the increase in common-law payouts is only
one-tenth of the increase the VWA claims. Removing
common-law rights will not save 5138 million, as
suggested in government advertising. Why do the
advertisements say that because there are
common-law claims worth $138 million the
government has to get rid of common-law rights,
when the savings will not even be $138 million? That
is another example of the deceptive nature of the
advertising. It is typical of the government's
operation of Workcover.
Industrial accidents are a fact of life. We can look at
improving industrial safety levels, but the sad reality
is that industrial acddents can happen to anyone.
Workcover is important not only to people who are
injured at work but to everybody else. Victorians
understand that every time someone drives he or
she is in danger of having an accident, just as they
understand that every time someone goes to work
he or she is in danger of having an accident in the
workplace. Even if they have never had an accident
in the workplace or on the road, Victorians want to
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know they will be protected if they do. That is why
the legislation is so important.
The legislation betrays all Victorians because it takes
away a right to sue at common law and it reduces by
15 per cent the weekly benefits payable to workers
who are seriously injured. Victorians are betrayed by
an occupational health and safety system that
prosecutes six times fewer negligent employers than
are prosecuted in New South Wales. The maximum
fine that can be imposed on negligent employers is
$600 000 less in Victoria than it is in New South
Wales.
I refer to some examples of the way in which
companies are fined under the legislation. One
company was fined only $15 000 after a worker was
crushed to death in a forklift accident. What a
disgrace! When a worker had to have four fingers
amputated as a result of an accident that was totally
and completely the fault of the employer, the
employer was fined $10 000. In another case, an
employer was fined $17 000 after a worker fell to his
death when scaffolding collapsed.
But at least under the present system there is a
capacity to seek redress in such circumstances under
common law. The bill is a betrayal of the worst sort
because in their heart of hearts even most
government members are uneasy about the notion of
removal of common law; but, unfortunately, they
have been pulled into line. Opposition members
know that 23 government members voted against
the bill in the party room.
Hon. W. A. N. Hartigan - Who were they?
Name them!
Hon. T. C. THEOPHANOUS - You know who
they were.
Hon. W. A. N. Hartigan - No, I wasn't at the
event you just mentioned.
Hon. T. C. THEOPHANOUS - I am sure you
were not one of them, Mr Hartigan, because one
thing I can certainly say about you is that you are
not a person of principle. I have never seen you
stand up for a principle in this place on any occasion.
Hon. W. A. N. Hartigan - Coming from you,

Mr Theophanous, that is not an insult.
Hon. T. C. THEOPHANOUS - That just shows
how thoroughly insensitive and thick-skinned you
are.
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Hon. W. A. N. Hartigan - No, you are such a
low level thug, why would I be worried about your
. comments?
Hon. T. C. TIIEOPHANOUS - The opposition
will move a set of amendments in committee, but
before they vote on it honourable members should
understand what the bill means and how it will
affect Victorians. I have already given the example
of the worker who lost both legs. In those
circumstances that worker will not be entitled to the
maximum amount of $300 000 because he does not
reach 80 per cent on the AMA scale. Instead, he will
receive a lesser lump sum, and after 13 weeks he will
be on the lowest weekly benefits in Australia.
I put before the house some examples. If a paper boy
or girl, delivering papers along the suburban streets
of Melbourne, is hit by a drunk driver that child
would not be able to exercise his or her legal right to
sue the drunk driver regardless of how drunk or
reckless the driver was or how fast the vehicle was
travelling. If the child suffered multiple leg fractures
and lost 70 per cent of the function of his or her leg,
he or she would receive a lump sum of $42 000.
Imagine if it happened to one of your children. How
would you feel about the notion that your child
would receive $42 000, but would never be able to
play sport again and you could not take the drunk
driver who caused the accident to court? It is beyond
belief. Worse than that is the fact that the paper boy
or girl would receive 95 per cent of the pre-injury
earnings. I do not know how much that amount is
these days, but after 13 weeks it would drop to
75 per cent. That is the kind of justice meted out as a
result of the bill.
Consider the example of a farmer who develops
testicular cancer as a result of a pesticide produced
by a chemical company when the farmer was not
properly told of the effects the pesticides can cause.
Under the proposed legislation he would be barred
from suing the chemical company and receiving
benefits at common law. Indeed, the only way in
which the chemical company can be sued - and this
is an interesting example of how twisted the bill is is if the farmer dies from his injuries. When he dies
his dependants are able to sue the chemical
company for damages. What a disgrace!
Also consider a small business person delivering
goods for a major company. He is hit by a car
running a red light and becomes a paraplegiC. He
cannot sue the driver who caused the accident, and
it does not matter whether the driver was
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unlicensed, drunk or unregistered. In that instance,
the person would receive $200 000 and after 13
weeks 75 per cent of the pre-injury earnings. Of
course, if a passenger was in the car with the driver,
that person could sue for damages.
Hon. K. M. Smith - They'd have to prove
negligence!
Hon. T. C. THEOPHANOUS - I have just given
the example of someone running a red light. You
would not have to try too hard to prove negligence if
the person ran a red light. The passenger would be
able to sue under the Transport Accident
Commission scheme for damages of more than
$1 million.
Hon. K. M. Smith - When was the last time that
happened? That is fantasy-land stuff. You are off
with the pixies, Theo.
Hon. Jean McLean interjected.
Hon. T. C. THEOPHANOUS - The point made
by Mrs McLean is a perfectly valid one: if you are
saying that it rarely happens, what is the big
concern? Why are you changing it? If what you say
is correct, you will not save a lot of money, so why
do it? The opposition does not accept that argument
and neither does the Victorian public.
Using the recent example of the New South Wales
bushfires and the Victorian firefighters who fought
the fires up there, if the bill has been passed we
could have the absurd situation where, because
some were being paid and some were volunteers, if
an incident had occurred as a result of negligence,
the volunteers would have been able to sue through
common law for damages whereas the ones being
paid would not have had that right.
Hon. K. M. Smith - The CFA get paid. They
have their own policy!
Hon. T. C. THEOPHANOUS - You go and ask
the CFA firefighters what they think of the
legislation. They will tell you that it stinks! They will
tell you it is absurd that the firefighters who receive
payment for being firefighters do not have access to
common law but the volunteer firefighters do have
access to common law. It is ridiculous and unfair.

Honourable members interjecting.
The DEPUTY PRESIDENT - Order! I ask

Mr Smith to cease interjecting. Up to this point the
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debate has been orderly and I ask members on both
sides of the house to desist from interjecting.

ongoing basis and who see the pain, injury and
suffering have also expressed concern.

Hon. T. C. THEOPHANOUS - I wonder if
government members really know or understand
what they are voting for with the proposed
legislation. Do they know that all drivers and
couriers who drive as part of their employment will
be considered second-class citizens on the roads over
which they travel every day? Do they know that not
only will they not get access to common law under
the W orkcover legislation; they will continue to
contribute to the Transport Accident Commission
but will not have access to common law through
either that system or the Victorian Workcover
Authority? Do they know that farmers will be
banned from suing negligent chemical companies?

It is important that the opinions of these groups be
heard in the house today. For example, the
self-insurers association, an association that one
would not expect would necessarily oppose the
legislation, has opposed it. The 23 members of the
self-insurers association include BHP, ANZ, Coles
Myer, CSR, Esso, Kodak, Amcor, Alcoa and others.
They say that common law:

Hon. w. A. N. Hartigan - Of course we
understand that.

Hon. Pat Power - They do not support the
government's actions.

Hon. T. C. THEOPHANOUS - Mr Hartigan, if
you say you understand that farmers will no longer
have a right to sue a chemical company that has
provided a chemical that has caused damage to their
health and you are voting for the legislation, you are
the fool.

Hon. T. C. TIIEOPHANOUS - They are not
supportive of what the government is doing. They
go on to say:

Do government members understand that small
business people working on Victorian roads will be
discriminated against simply because they happen
to be driving while on duty, as opposed to driving
home? Do government members understand that
part-time students who are injured while working in
factories will receive only a proportion of their
part-time earnings and in addition will be barred
from seeking reimbursement of their losses against a
negligent employer through common law? Do they
know that after 13 weeks injured Victorian workers
will receive the lowest benefits in Australia because
not only is the level set at 13 weeks, which is 75 per
cent, but the 75 per cent of pre-injury earnings
excludes all overtime and over-award payments?
In the past we have seen the government and its
members support with a passion the retention of
common-law rights, and I intend to go into that
matter during the debate. Let me first mention some
of the people in the community who have expressed
concern about the proposed legislation. They include
representatives of unions, employers, lawyers,
community organisations, churches, newspapers
and the general public. All sorts of people have said
they do not agree with the proposed legislation.
People who deal with injured workers on an

... enables workers access to lump sum compensation
for their injuries, enables choice for workers to exit the
scheme should they wish, and enables the scheme to
reduce transaction costs for ongoing weekly
compensation entitlements.

It can be detrimental to a worker's ability to overcome a
permanent impainnent if constant reinforcement of the
injury by way of weekly compensation payments and
regular medical certification prolongs the process.

The self-insurers association has indicated it does
not agree with what the government is saying. I am
not sure whether the Ford company is one of the
self-insurers. Perhaps Mr Hartigan knows whether it
is. Ford probably is a self-insurer, given its size.
Other large companies that are part of this
association have indicated that they do not agree
with the changes and do not agree with the removal
of common-law rights for good economic reasons.
Hon. W. A. N. Hartigan - Which is also true.
Hon. T. C. THEOPHANOUS - As Mr Hartigan
says, that is also true. For once Mr Hartigan and I
agree on something in relation to this - for good
economic reasons. I should have thought
Mr Hartigan would argue on economic grounds, as
he usually argues on economic and efficiency
grounds, in support of the self-insurers association.

Mr Danny Walsh of the Victoria Police Association is
reported in the Age of 19 October 1997 as saying:
It is inconceivable that any government would put in
place legislation which would shield from legal action
any person who has caused serious injury to another
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through negligence. Every member of the community is
accountable for their own actions and to create a
situation that almost grants immunity for negligent
behaviour in the workplace is unthinkable. We are
angered by this proposed amendment and many other
proposed amendments in the legislation.

The Police Association has good reason to be
concerned because its members face danger. He
went on to say:
If government seriously wants to address the problem
of spiralling costs of the Workcover system, then let it
look at the Workcover management first.

The Victoria Police Association is concerned because
its members are faced with the prospect of being
seriously injured every day, often as a result of poor
work practices initiated by their employers. Police
officers who are injured in the workplace should
have a common-law right to sue. Under the
legislation not only will police officers not have the
right to sue their employers, they will not have the
right to sue criminals who injure them in the course
of their duties, even if the criminal acts are carried
out on behalf of others who happen to have private
means.
The DEPUTY PRESIDENT - Order! People in
the visitors gallery have been warned about
inappropriate behaviour. Some people in the gallery
are inappropriately dressed. I direct that the gallery
be cleared.
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Hon. T. C. THEOPHANOUS - The Chair has
just excluded all women of the Moslem faith from
sitting in the visitors gallery.
Hon. R. I. Knowles - That is not the ruling.
Hon. T. C. THEOPHANOUS - The Chair has
just said that no person who covers his or her face
can sit in the public gallery. I refer to other groups
who disagree with the proposed legislation. A
member of the nursing profession recently said:
The nursing profession finds any proposal that
removes their common-law rights for damages totally
unacceptable. The continued erosion of benefits since
1992 and the proposed amendments should not occur
until there is a full and public inquiry into the efficiency
of the authority and examine whether any further
diminution of benefits is in fact necessary.

Not only have various groups indicated their
concern about the measure, but also a number of
well-known individuals have expressed their
support for the retention of common-law rights.
Hon. Pat Power - Are you going to read out the
names of some Trotskyists?
Hon. T. C. THEOPHANOUS - No.
Hon. Pat Power - Are you going to read out the
names of some left-wingers?
Hon. T. C. THEOPHANOUS - No.

Hon. T. C. THEOPHANOUS - For what reason?
The DEPUTY PRESIDENT - Order! For
wearing headdresses and covering their faces.
Persons escorted from gallery.
Hon. T. C. THEOPHANOUS - What an
outrage. I make the point that the persons who have
been asked to leave the gallery made no comment or
other noise. They just entered the chamber and sat
down quietly.
The DEPUTY PRESIDENT - Order! Visitors to
the gallery are told about appropriate behaviour,
and covering one's face is not appropriate. Visitors
are warned about that beforehand, and if they
decide not to heed that warning the Chair has no
choice but to take action.

Hon. Pat Power - Are you going to read out the
names of some members of the BLF?
Hon. T. C. THEOPHANOUS - No, not
members of the BLF - or even people who find it
necessary to cover their faces. I refer to the
Treasurer, Mr Stockdale. Before he was converted to
the views of the Premier and Minister Hallam,
Mr Stockdale said:
The total destruction of common law rights ... is simply
an attempt to subvert the Australian constitution. It is a
fundamental disgrace, a fraud on the Australian people
and a fraud on the Australian constitution.

He must have been referring to some left-wingers or
Trotskyists who said that common-law rights ought
to be removed! Mr Stockdale also said:
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The Liberal Party, so long as it has the capacity to do so,
will not allow the destruction of important and
traditional common-law rights.

Where is Mr Stockdale? Where was he during the
debate in the lower house? He has made some good
speeches on the subject! Recently he also said:
Ultimate priority should be given, on the highest moral
grounds, to those who were the innocent victims
injured as a result of someone else's negligence.

So on the highest moral grounds, Mr Stockdale will
fight against the destruction of common-law rights.
Mr Hartigan may also say on behalf of the Liberal
Party that so long as he has the capacity he will not
allow the destruction of traditional common-law
rights - although perhaps Mr Hartigan is not the
sort of person who has the moral capacity to make a
comment such as that. Unfortunately, Mr Stockdale
is not, either.
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All the major newspapers have published editorials
about the proposed changes. The Herald Sun of
11 October states:
It remains true that because of the many variable
factors in each case only a court is equipped to make a
judgment. We are continually reminded in criminal
trials that each case must be judged on its merits. Why
should the victim of an industrial accident be treated
differently? Removing a worker's right to a day in
court when it is claimed an employers negligence has
led to his disability is going too far.

The Age editorial of 9 October states:
If the Workcover changes go through, people injured at
work will be conciliating from a position of weakness
at a time, historically and personally, when they are not
in a good position to stand up for themselves. Their
common-law rights should be defended, not abolished.

The Age editorial of 30 October reads:
The Minister for Education, Mr Gude, has also
commented on the democratic rights of people in the
workplace. He said recently:
The Liberal Party believes it is a fundamental
democratic right that individuals take their (workplace
injury) cases to the civil courts. The Liberal government
would reinstate that right.

Hon. Jean McLean - Perhaps the next Liberal
government will.
Hon. T. C. THEOPHANOUS - Perhaps the next
Liberal government will, but I doubt it. One of the
first things the next Labor government will do is
reinstate those rights. Mr Gude got one thing right: it
is a fundamental principle that has been espoused
by liberal thinkers.
Hon. W. A. N. Hartigan - Name one.
Hon. T. C. THEOPHANOUS - John Stuart Mill
and a number of other thinkers throughout the ages
have espoused the view that individual rights and
the rule of law are fundamental to liberal thinking.
As we always suspected, the government does not
have any principles, let alone liberal principles.
The Nelson McNair statewide opinion poll shows
that 73 per cent of Victorians disapproved of the
changes, with only 13 per cent saying they were in
favour. The Herald Sun Quadrant poll reported that
73 per cent of voters in the Mitcham electorate
disapproved of the changes.

Victoria's finance minister, Mr Roger Hallam, said
yesterday that this state has built the best workers
compensation system in Australia. If that is the case, it
is puzzling that the government remains intent on
remOving a fundamental part of that system, the
common-law right of workers to sue negligent
employers.

You cannot have it both ways, Minister. You cannot
on the one hand say, 'We have built the best system'
but on the other hand say, 'We have to introduce
massive changes'. You are actually saying you have
failed, Minister; that you have not got it right. You
now come in here and virtually say, 'All the times
we said we had it right, we were wrong, because we
have had to make changes'.
The Victorian Bar Council president is reported as
having said:
The proposed abolition of common-law rights is a step
that strikes at the heart of the citizens' rights and
obligations. The common-law right of an employee is a
right that in the past has been defended by the Liberal
and National parties as a fundamental right.

The criticism comes from all sides. Today we have
established that unless Eileen McMahon or Andrew
Lindberg - or even Mr Hartigan - tell you,
Minister, it's all right - Hon. W. A. N. Hartigan intezjected.
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Hon. T. C. THEOPHANOUS - I don't know
about Mr Hartigan; he may have some influence
over the minister. You may think you have,
Mr Hartigan, but I don't think you are in the same
class as Andrew Lindberg in influencing the
minister, neither is Mr Forwood, who was unable to
influence him one iota over the Auditor-General
legislation, so how could he influence the minister
over the Work cover legislation? We can only live in
hope!
As I have already said, the Self-Insurers Association
of Victoria recommended that the government retain
the right for injured workers to sue under common
law. But all those groups have had no effect for only
one reason: the influence of Andrew Lindberg and
Eileen McMahon of the Victorian WorkCover
Authority - Hon. W. A. N. Hartigan - And?
Hon. T. C. THEOPHANOUS - I don't know
about you, Mr Hartigan; I think the slides provided
by the Victorian Workcover Authority did the trick.
Hon. W. A. N. Hartigan - What slides?
Hon. T. C. THEOPHANOUS - They had a slide
show for the minister and the cabinet.
Hon. W. A. N. Hartigan - What about for you?
Hon. T. C. THEOPHANOUS - We tried to get
information from them but were told at the briefing
that we couldn't speak to Andrew Lindberg - who
was present, incidentally - because he was there as
the minister's adviser.
Hon. W. A. N. Hartigan - Why didn't I get a
slide show?
Hon. T. C. THEOPHANOUS - They obviously
treat you with contempt, too. Have you agreed to
the changes without having seen the slide show?
Hon. W. A. N. Hartigan - I would like to see the
photographs of the slide show.
Hon. T. C. THEOPHANOUS - How would you
like to see photographs of injured workers,
Mr Hartigan - maybe a few from Geelong? Would
you like to see their photographs? Many letters have
been sent to newspapers by people who have
expressed their concerns about this bill. I will not
read them all. Rhonda Lynch, for example, wrote:
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Let our Premier get hurt through work or a transport
accident and you will see that he gets the benefits that
he needs. But what do we get - a kick in the butt and
pushed away to be seen but not heard.

That is the pattern. People are saying, 'Enough is
enough, we have had enough. We want to be treated
as decent humans'.
I refer to the case of Sheila Tucker, who wrote about
her concerns to the Premier and to the Minister for
Finance - although I don't know whether the
minister would have replied to her. She writes:
I would like to make some comments on the
Workcover legislation and its effects on seriously
injured persons and their families.
My husband is a world-class pianist and he had earned
a very good living for some 30 years doing the only
thing he had ever wanted to do - play the piano.
Unfortunately, he had a very serious workplace
accident at the Victorian College of the Arts.

She describes the nature of that accident and says
itquite literally smashed the base of his spine.
As a result of this fall he underwent surgery for spinal
canal stenosis ... The surgery (which took some 4 hours
with two surgeons working) -

In other words, he was obviously injured. The letter
continues:
Because of the pain, and the fact that the intensity
increases with movement, he is unable even to practise
for more than 30 minutes a day.
There is a saying in New York - 'If you miss practice
one day, you know, if you miss two days, your
colleagues know, and if you miss three days, everyone
knows'.
Nevertheless, following the surgery he has managed
some 50-minute performances only by taking increased
doses of morphine prior to each performance, building
up over a number of weeks.

This case is but one example of somebody who has
been injured at work. Sheila makes a further plea to
the minister:
I am sure you are not insensitive, therefore, I know you
will be able to understand some of the stresses placed
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on us by this profound change in our lives and lifestyle.
Consider for one moment what your reaction might be
if suddenly your life and the thing you love doing most
was taken away - permanently ... If, for one second, I
could believe there was any chance of improvement in
my husband's condition, I would gladly repay every
cent that we have ever received through Workcover.

Finally she asks:
Do you have any conception of what happens to people
(mentally and physically) who are seriously injured?
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She was assessed as permanently partially
incapacitated. After three years the insurance
company suddenly decided, for no apparent reason
and without even assessing her, that she was
sufficiently recovered to return to work - and it cut
off her payments. There was no attempt at
rehabilitation; her payments were just cut off. She
did not have a job to go to. However, she fought
back and was granted totally and permanently
incapacitated status. That is another example of how
the system treats injured workers.
Another person who wrote to me said:

That is a plea from somebody who has had to live
with a seriously injured person for a number of
years. In effect she is saying, Think again about the
rights of seriously injured workers'.
I also received a letter from Mrs Jackie Savic, who
says:
I am writing you this letter on my own behalf with
great concern over the proposed changes to the
Workcover bill. I've already tried reaching out to the
Premier, with no avail. Please this is my last chance
for you to hear my concerns.

The letter is from a person who does not have an
injury and whose husband is not injured.
My husband is a construction worker and a day does
not pass that I do not fear for his life. My fear is that the
people he works for won't be able to be held
responsible for negligence if something were to
happen. I understand what Mr Kennett is saying in
respect to stopping lawyers getting so much profit from
the process. But why hit the workers the most?

I worked for 34 years as a public servant. I was well
trained ... particularly with respect to safety and
supervision.
I '" loved the work - it was my hobby as well.
As luck ... would have it - 10 seconds of the 34 years
were involved in personal injury.
I always spoke the truth, sought to have the injury
identified and relevantly treated. Honesty is not
expected - why I cannot tell for there is no profit in
losing one's health and happiness.

His is an emotional letter. He goes on to say this
about being injured:
The sky falls in slowly but surely ...
Becoming an injured person is a learning process ...
It is a set of languages to learn - medical, physical,
legal, taxation, economic, superannuation,
technological ...

It is a reasonable question. That letter is from

somebody who is worried about her husband, who
works in dangerous situations on construction sites.
She is worried that if he is injured there is no
certainty that their lifestyle will be maintained.
I refer to the case of a nurse working in a nursing
home who, 15 minutes into her shift, hurt her back
while turning a patient. The injury caused her to
double over - she could not straighten up - and
she stayed that way for an hour and a half until the
owner of the nursing home returned. She could not
leave because she was caring for 30 patients on her
own - an example of unsatisfactory work practices.
Her condition subsequently deteriorated: she could
not go to the toilet or lie down in bed without
assistance. She almost became like one of her
patients.

Consider the case of Mr Lomax, who is married with
a dependent child. He has been assessed as having a
serious injury and has had two sets of spinal
surgery. Due to the severity of his injury, Mr Lomax
has received compensation payments for 10 years.
However, because of the recalculation of his
pre-injury earnings and the non-inclusion of shift
penalties, overtime allowances and so on, his weekly
entitlement, which is now $283, will drop by 15 per
cent. How can someone support a family on $283 a
week, let alone $283 less 15 per cent? The changes
will force people like Mr Lomax into poverty.
I have lots of letters like those. If you read through
them you would see how individuals have been
trea ted - and you would also see evidence of the
poverty the government has created. We believe
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there is no need for the legislation. Not only that, it
is unconscionable and unprecedented to slash
injured workers' benefits in this way. Instead, the
government should be attacking the waste and
mismanagement of the Workcover Authority.
We do not believe the authority has ever been
properly reviewed. It is extraordinary that the
government is ramming through changes that will
slash benefits even further when it has just spent
$6 million on advertising to tell the Victorian
community how well the scheme is working.
Everybody has seen the advertisements; they are
everywhere: Workcover's working. Some $6 million
was spent to tell people that Workcover is working,
but now the government says Workcover is not
working and that is why all these changes are
needed. There was the spectacle of the minister
commisSioning Arthur Andersen - more money to report once again to convince the Victorian public
that the VWA is working.
The state opposition wants a full and independent
inquiry by the Auditor-General into the operation of
the Workcover scheme before these benefits are
slashed. On 31 October 1997 an article in the
Australian referred to the Queensland and Victorian
schemes. It found that the financial exposure of the
Queensland scheme had been more than halved in
the course of the previous 12 months but that
Queensland had rejected the notion that the right for
injured workers to sue under common law should
be removed. Indeed, according to the actuaries,
Queensland had a 60 per cent turnaround in
unfunded liabilities because it did the hard job of
changing the scheme's administration.
It is easy for the government to come in here,
introduce legislation, change the situation and attack
workers' rights. The hard part is to go back and
improve the efficiency of the system and make it
work. The only people applauding the Victorian
Workcover Authority are those in the authority itself
and members of the Kennett government. According
to the annual report scheme administration costs
have now blown out to $183 million.

I refer to other third parties who have come out in
opposition to the legislation.
Hon. Bill Forwood - Why don't you talk on the
bill for a change?
Hon. T. C. THEOPHANOUS - Members of the
opposition look forward to an extensive debate in
the committee stage, when we will go over each
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clause of the bill chapter and verse, which you may
or may not like. We will be quite happy to engage
you in discussion on the bill at that time.
The Australian Greek Welfare Society had this to say
about the legislation - Hon. W. A. N. Hartigan - Who?
Hon. T. C. THEOPHANOUS - This is one for
your information, Mr Hartigan. I am sure you don't
know this, but the society lists none other than
Mr Peter Katsambanis on its board of directors. The
board produced its 25th annual report, an important
event for an organisation that has provided
much-needed community support to the Greek
community for the past 25 years. Mr Katsambanis is
a member of the board of directors: will he support
what the Australian Greek Welfare Society said? I
quote from the report:
The Victorian Workcover Authority has continued to
fund AGWS to provide services to injured workers. We
thank the authority for its continued support as this
enables AGWS to provide specialist casework services,
group work and community education in this complex
area.
We are particularly concerned however about the state
government's proposal to introduce legislation to
further curb entitlements to injured workers. Of major
concern are the proposed changes to stop injured
workers in exercising their rights to sue employers for
negligence under common law. This is a serious assault
on the democratic rights of injured workers and we
urge the Victorian government to reconsider these
changes.

I wonder whether Mr Katsarnbanis, as a board
member of AGWS, supports the comments made by
AGWS. If he does not, will he continue to associate
himself with AGWS and support it in receiving
grants or funds from the VWA to assist injured
workers of Greek background? It will be interesting
in the course of the debate to hear what
Mr Katsambanis has to say.
Unions have expressed their concerns about the
changes - I referred to the Australian Nursing
Federation. These are people dealing with workers
who actually get injured. The National Union of
Workers indicated in a press release:
The most disappointing thing is that the government
could implement the recommendation of the
Workcover AdvisOry Committee, which would achieve
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the same outcomes without removing the rights of the
working people.

Why not accept the recommendations of your own
advisory committee? The Australian Services Union
has many injured workers. It said:
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That is, given the same level of road accidents
occurred. He continues:
I do not think that would have gone down all that well
with the Victorian public.

Indeed it would not:
Unions are concerned that the Kennett government will
introduce the West Australian model which removes
the worker's right of appeal. For the majority of
workers such a decision will extinguish their rights to
fair and just compensation. This is clearly a miscarriage
of justice as this decision will be final. What will
happen to these workers?

A good question. The Victoria Police Association,
which has also commented, said:
The representatives of people who get injured have
indicated their concerns and have said no to this
legislation.

Because I have made the point again and again that
the opposition believes the VWA is not running the
scheme in the way it ought, it is worth noting a
speech given by the chief executive of the Transport
Accident Commission, James MacKenzie, at the
president's lunch for the Law Institute of Victoria on
21 July 1997:
It is worth remembering that in the past five years at
least five, if not more than that, in the past three or four
years at least five statutory insurance schemes have
faced financial crisis. In most of those cases the crises
were caused by a blow-out in claims costs that required
unpalatable remedial action like increase in premium
levels or significant legislative intervention to reduce
benefits, or in most cases both. Not wanting to increase
premiums or invite wholesale legislative changes to
reduce the level of benefits that the TAC offers, we
have taken what I think is the sensible course of action
available: we have looked at how best to manage our
claims costs.

That is what the Transport Accident Commission
did when it was faced with exactly the same
problems as those facing Workcover. The TAC was
faced with higher premiums and lower benefits, but
it took the third option. Instead of increasing
premiums or lowering benefits it took the third
option, which was to manage the claims costs. How
did it do that? James MacKenzie continues:
Back in 1986 premiums would have needed to jump to
almost $500 per annum and were forecast to grow to
almost $1700 per annum by today.

When the TAC was established on 1 January 1987
premiums were set at $250 per annum and have only
risen 10 per cent to $275 in 10 years. If you factor
inflation into that you have a real saving of $137 per
annum.

Far from blowing out to $500 or more, the Transport
Accident Commission was able to achieve a
reduction over 10 years by attacking two major
problems. It did not decide to increase premiums or
to reduce benefits. When it questioned how it could
reduce its costs it identified two ways it could go.
Firstly it reduced the cost of the scheme and,
secondly and equally importantly it reduced the
accidents on our roads.
TAC spent money on accident prevention.
Honourable members saw the hardhitting
advertisements - not the sort of advertisements the
VWA produces - that upset some people, but it got
results! TAC got results because it knew what it
needed to achieve. Honourable members will
remember about 12 years ago that more than
1000 people were being killed on Victorian roads
each year. I remember the campaign run by the now
Herald Sun, which was based on the slogan 'Make
war on 1034'. That was the number of people being
killed on Victorian roads each year. That number has
now been reduced to 300 or 400. That is how the
TAC reduced costs. By reducing the number of
accidents it reduced its administration costs.
Hon. W. A. N. Hartigan - Why didn't I think of
that?
Hon. T. C. THEOPHANOUS - Good question!
Why didn't you think of that? It was so obvious, but
unfortunately it would take a bit of management,
Mr Hartigan. It is a great pity that we do not have
the same calibre of chief executive at the VWA that
we had at TAC. If we had, maybe the VWA would
have seen the same reduction in employer
premiums. I have already said that 30 per cent of
employers, mainly small business, pay more in
premiums, but overall there has been a reduction in
premiums. The minister has talked constantly about
reductions in premium levels, but under the
legislation premiums will be increased by
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$100 million. Given that the scheme is now in the
black, what is the justification for yet again
increasing employer premiums, particularly when
the minister has not identified that he is going to
give $100 million to workers? Indeed, the changes
are likely to result in a much lower level of
payments to workers!

We have seen increases in the administrative costs of
the scheme. The rehabilitation and accident
prevention strategy has failed and this is reflected in
a massive increase in the number of serious and
long-term injuries. On 20 May the CF1v1EU safety
officer, Mr Pat Preston, said that it objected to the
recent abolition of the authority's building
construction industry division, which had provided
safety inspectors experienced in the construction
industry. He said that under the current system a
construction site could be checked for safety by an
inspector with experience in manufacturing or other
areas, but none in construction.
Four days after those comments were made,
Justin O'Connor died after injuries sustained in a
City link accident and on 21 May an article in the
Age states:
A spokeswoman for the Workcover Authority said five
safety inspectors had worked almost full time on the
City Link project since work started 18 months ago. The
spokeswoman said that the highly experienced officers
had carried out 280 inspections on City Link and the
project's management had been very responsive to any
changes requested for safety.

Coincidentally, she forgot to mention that
Justin O'Connor had just died! A slight oversight!
On 13 June an article in the Age states:
Five inspectors are now based full time on the City
Link project to revamp safety following the death of a
construction worker there last month. Although the
move is a response to union demands, Mr Kingham
says that all of Workcover's inspectors with building
industry work experience are based on that one site.
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access to common law. We have talked about
Mr Stockdale's and Mr Gude's positions. What is the
position of Mr Hallam? In 1993 the minister
responSible for Workcover passionately attacked any
suggestion that people injured on our roads should
be divided into those who work and those who are
hurt driving for domestic reasons. He said:
How can it be fair for those who suffer injuries as a
result of motor car accidents but not fair for those who
suffer an injury at the workplace? ...
Why is it fair under the rules of the Transport Accident
Commission ITAC) and not fair under workers
compensation when exactly the same process applies?

That was the minister's attitude to common-law
issues, to transport accident and common law, in
1993. He asked why is it fair in one system and not
in another? Again, another example of hypocrisy;
again, another example of a backflip by this
government. Two classes of people will be
established. The opposition sought a legal opinion
on the matter from Michael O'Loghlen, QC, in which
he addressed this issue. He said:
Were it not for the proposed legislation every motor car
driver, who suffered severe injuries and consequential
loss by reason of the negligence of someone else, could
rely upon his or her common-law rights and obtain
redress. The proposed legislation impacts variously
upon drivers, dividing them into those who when
injured were acting as 'workers' and those who,
fortuitously, were not.
If the minister has correctly stated the bill's effect, a
driver's common-law rights disappear if the driver was

coincidentally a worker pursuing employment
activities. In contrast, another driver's common-law
rights remain unaffected if, by chance, the driver's
pursuits were domestic.

I give the example: if the minister were driving
home - not driving himself - -

Hon. R. M. Hallam - He normally does.
There was such a shortage of Workcover inspectors
with construction experience they had to drag them
from another site and the only site on which they all
happened to be based was the City Link project.

Hon. T. C. THEOPHANOUS - But if he was
being driven home by his driver - -

Sitting suspended 1.00 p.m. until 2.04 p.m.

Hon. Bill Forwood - Or if you were being
driven home by your driver! Talk about yourself.

Hon. T. C. THEOPHANOUS - It is important
for honourable members to understand the
hypocrisy of the government in seeking to remove

Hon. T. C. THEOPHANOUS - I t applies
equally to me as it does to the minister; it applies to
everyone who has access to the government car pool.
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Hon. R. M. Hallam - There is no such thing as a
car pool any more.
Hon. T. C. THEOPHANOUS - Keep going with
your inane comments! Hypothetically, if the minister
is being driven home and he is in an accident he has
access to a common-law claim. He will be able to sue
under the Transport Accident Commission scheme if
somebody goes through a red light and cleans up
both him and the driver. However, the driver will
not have such common-law rights because he would
have been doing his job. The minister, on the other
hand, would be on his way home and, as we know,
journey injuries on the way home are not covered by
Workcover. The moral of the story is: if you are ever
involved in an accident when a government driver is
driving make sure you say you were on your way
home even if you were not, because if you say you
were on your way home you will be able to get
common-law rights under the Transport Accident
Commission scheme. But if you tell the truth and
say, '1 was working', you will not be able to get
common-law rights under the Transport Accident
Commission scheme. That is the absurdity of what
the minister is proposing. Isn't it ridiculous?
Consider the temptation you are putting in front of
people just on that basis alone. Why would anybody
who drives for a living - for example, a travelling
salesperson - who is involved in a car accident
during the course of his or her work say that he or
she was at work? The first thing that person would
want to do is to say, '1 was on my way home'.
Hon. C. A. Furletti - Not everybody is as
dishonest as you are.
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negligent, for example, in the case of a defective cab.
On the other hand, the taxidrivers will be unable to fall

back upon the Transport Accident Act provisions that
allow common-law redress, for example, where the
other driver's negligence caused the collision. The
taxidrivers lose their common-law rights no matter
how seriously they are injured and no matter how
severe the consequences might be.
That is the opinion of a prominent QC. The
absurdity is that the taxi passenger, who was not
working at the time, could rely on his or her rights
under the Transport Accident Commission, seek a
common-law payment and receive more than
$1 million in damages.
Hon. C. A. Furletti interjected.
Hon. T. C. THEOPHANOUS - Mr Furletti fails
to understand that many workplace injuries are
caused by faulty equipment that has needlessly
caused serious injuries to employees, whether it be a
defective motor vehicle, dangerous chemicals or
machinery capable of causing injuries. Those people
are now protected from any legal action brought by
an employee who is seriously injured by the
negligence of the manufacturer.
Even third parties do not have access to common
law. For example, the manufacturer of forklifts will
now have absolute legal protection from any
employee who is seriously injured as a result of a
defective forklift. He cannot be sued. He can provide
a defective forklift that can cause an injury to a
worker in another workplace and cannot be sued.
Hon. R. M. Hallam - Wrong!

Hon. T. C. THEOPHANOUS - Coming from
somebody like you, with your background - we
have heard about all the things you did at the Ethnic
Affairs Commission - that is a compliment.
Hon. C. A. Furletti - I will look forward to
hearing about it - on the steps, though,
Mr Theophanous.
Hon. T. C. THEOPHANOUS - That is the result
of this government's proposed legislation. The
advice the opposition received from the QC also
talked about taxidrivers:
Generally speaking, most taxidrivers injured in the
course of their work will lose their common-law rights.
The loss is total. On the one hand, they will be unable
to obtain any common-law redress against their
employers in circumstances where the employer was

Hon. T. C. THEOPHANOUS - He cannot be
sued by the worker who is injured. The minister has
taken us through this before. He firstly told us in
response to a question - this is how much he
knows - 'Well, actually the employer could sue on
their behalf'. He is on the record as having said that
in the house. While the worker could not sue, he or
she could get the employer, according to the
minister, to sue on his or her behalf.
Hon. R. M. Hallam - I later corrected that.
Hon. T. C. THEOPHANOUS - The minister
later came into the house, as he just interjected, and
said it was not the employer but the authority that
could sue. As I have consistently pointed out to the
minister, what is the benefit to the worker if the
authority cannot recover its costs or recover its
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premiums? That is of no consequence whatsoever to
the worker except that the worker is normally put
through another court case for no reason. So far as
the worker is concerned, it is of no benefit.
Hon. C. A. Furletti - You don't know.
Hon. T. C. THEOPHANOU5 - Mr Furletti, as I
said before, you have no credibility whatsoever in
this place because most of the people who are
injured out there in the workplace, in the factories,
on the construction sites and so on, happen to be of
ethnic background. While you were at the Ethnic
Affairs Commission you pretended that you cared
about ethnic people and multiculturalism but you
come in here and every time an issue is raised that
affects ethnic workers and migrants you go to water.
You have absolutely no defence for those migrant
workers.
Hon. C. A. Furletti - You are a racist. What I say
makes sense.
The PRESIDENT - Order! I suggest we get back
on the bill.
Hon. T. C. THEOPHANOUS - Any time you
want to have a racist debate, Mr Furletti, I will have
one with you. Members opposite do not like the
truth being told. They do not like people coming in
here and pointing out to them that a large number of
people in the workplace happen to be people of
ethnic background.
Hon. Bill Forwood - They have the same rights
as every other Australian.
Hon. T. C. THEOPHANOUS - Let me point out
something to you, Mr Forwood, which you may not
know--

Honourable members interjecting.
The PRESIDENT - Order! The house has been
progressing well through the dissertation of the
Leader of the Opposition up to now, but it is being
diverted. It is not fruitful to cast the debate in racial
terms. I suggest that we move on to the other points
in the bill.
Hon. T. C. THEOPHANOUS - If people are
interested, the AB5 statistics show that a
disproportionate share of people with
non-English-speaking backgrounds work in
blue-collar-type work and in factories where a large
number of accidents occur. That happens to be a fact.
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Therefore, providing information to them in their
own languages is important. The Labor Party
believes it is important to have a workcover system
that works for them. Members on the other side
would have a similar view. Multiculturalism is at
least a policy that is upheld on a bipartisan basis.
The minister is on the record on a number of
occasions indicating his indifference. In a press
release of 30 October 1992 he said:
The escalating cost of common-law claims under
Workcare will be brought under control by provisions
similar to those which apply under the Transport
Accident Act.

Again in 1992 the minister referred to his support for
bringing the Victorian Workcover AuthOrity into
line with the Transport Accident Commission, but
suddenly he appears to have changed his tune. The
opposition is not convinced he has changed his tune
because it believes there is a secret agenda to get rid
of common law in transport accident cases. The
government thinks it will bring the two systems into
line by remOving the common-law rights of people
under the Transport Accident Commission. The Age
of 15 May this year reported:
The minister responsible for Workcover, Mr Roger
Hallam, said: 'The fact is, it is generally known that this
is the best system in Australia, that the changes we
introduced were necessary and I am at a loss to
understand ... why unions are taking the action they
have'.

We are not at a loss to understand it. Workers
understand clearly that the minister is taking their
rights from them. The legislation discriminates
between workers and other people in the
community. The bill will have a far greater reach
than that. It divides rather than unites Victorians.
Clause 23 introduces another draconian measure
designed to attack the rights of injured workers. Its
effect is to provide a legislated power for employers
to ask potential employees about pre-existing
injuries or disease they had prior to commencing
employment. I suggest that the clause is not only
diScriminatory but also insulting. Some people may
have suffered injuries they do not want to tell their
employer or anybody else about.
Hon. R. M. Hallam - They do not have to; they
ha ve a choice.
Hon. T. C. THEOPHANOU5 - The minister is
offering them the following choice: do not tell your
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employer - and then you're not eligible for
compensation - Hon. R. M. Hallam - That is not true.
Hon. T. C. THEOPHANOUS - It is true.
Hon. Bill Forwood - Be accurate.
Hon. T. C. THEOPHANOUS - I am happy to be
accurate. It is true. A worker is not eligible for
compensation if he or she suffers an injury that
aggravates a pre-existing condition. Which part was
not true?
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and you say, "No, I don't have any pre-existing
disease or injury", you suffer the consequences'. The
consequences are that if you are injured you cannot
claim compensation.
Hon. R. M. Hallam - That is not true.
Hon. T. C. THEOPHANOUS - This is the
minister's idea of a no-fault system.
Hon. R. M. Hallam - You're a disgrace.
Hon. T. C. THEOPHANOUS - No, you're a
disgrace because you have brought this legislation
into the house.

Hon. Jean McLean -It is absolutely correct.
Hon. R. M. Hallam - It is not absolutely correct.

Hon. Bill Forwood - Either you do not
understand it or you are distorting it - they are the
only choices.

Hon. T. C. THEOPHANOUS - It is correct,
Mrs McLean. The minister is offering them a choice
between lying to the prospective employer and
suffering the consequences or simply refusing to
answer the question. The minister is suggesting that
prospective employees have a choice between telling
the truth or lying. All employers will ask a
prospective employee the standard question: do you
have any previous workplace-related injuries? Is the
minister seriously suggesting or condoning that
employees tell a lie when answering the question?

Hon. T. C. THEOPHANOUS - You said they
have a choice of either telling the truth or telling a
lie. I do not know how else you can interpret that.

Hon. W. A. N. Hartigan - You're putting up the
straw man - you answer it.

Hon. Pat Power - It is possible it works
differently in the National Party.

Hon. T. C. THEOPHANOUS - It is not a straw
man at all, Mr Hartigan. They happen to be the facts.
The legislation will allow employers to ask that
question.

Hon. T. C. THEOPHANOUS - Perhaps the
truth is stretched in the National Party. When the
minister was asked in this place whether he could
guarantee that people would not be discriminated
against he made the unbelievable response that he
thought workers would improve their employment
prospects by telling prospective employers about
accidents they had had in the workplace and the
injuries they sustained. He said that would
somehow help them to be successful when making
job applications.

Hon. W. A. N. Hartigan - What's the question?
Hon. T. C. THEOPHANOUS - The question
they can ask is: do you have any pre-existing injury
or disease that was caused by a workplace accident
in the past?
Hon. R. M. Hallam - You're paraphrasing now.
Why don't you try just a bit of accuracy?
Hon. T. C. THEOPHANOUS - I did. The
minister is suggesting that when employees are
asked the question they have a choice of telling a lie
rather than telling the truth. He said earlier they
have a choice. What is the choice if it is not between
telling the truth or telling a lie? What the minister is
putting up is absurd. He is saying, 'If you tell a lie

Hon. T. C. THEOPHANOUS - The choice has
been identified by the minister. He said, 'You can
either tell your prospective employer what the
pre-existing injury is - Hon. R. M. Hallam - I did not say that.

Ultimately government members will understand
that just because they say something does not mean
people believe it. That is what has happened in
relation to Workcover and the Auditor-General.
Members of the government keep saying things and
thinking that because they had said them people
would believe them. The minister should realise that
people are not fooled so easily. They understand
their rights and that the minister is taking them
away.
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Clause 23 will allow employers to discriminate
against people applying for a job. An applicant will
have the choice of telling a lie and taking the chance
that he or she will not be injured or - if the
applicant does not want to take that chance telling the truth and suffering the consequences because he or she will not get the job. The provision
is totally unnecessary and is vindictive.
As I have said, motor vehicle accident victims will be
discriminated against. There will be two classes of
drivers on our roads: those who are driving in the
course of their employment and those who are not.
Those driving in the course of their employment will
have no common-law rights. The bill will create two
classes of consumers: those who are using products
in the course of their employment and those who are
not. Consumers will be also divided into those who
are using defective products and those who are not.
Those who are not using defective products will
have no access to common law against the person
who has provided the product to them in the first
place. There will be two classes of patients in
hospitals: those who have suffered workplace
injuries and those who have suffered injuries not
relating to work. Firefighters will be divided into
two legal classes. Discrimination will be rampant
throughout the community as a result of the
legislation.
Debate interrupted pursuant to sessional orders.

QUESTIONS WITHOUT NOTICE
Waterfront: mercenaries
Hon. PAT POWER (Jika Jika) - I refer the
Minister for Roads and Ports to the waterfront
mercenaries currently being trained in Dubai. Has
the minister had any involvement in this project to
date, and when was he first made aware of this
harebrained, gung-ho scheme?
Hon. G. R. CRAlGE (Minister for Roads and
Ports) - The answer is no.

Unemployment: rates
Hon. R. H. BOWDEN (South Eastern) - Will the
Minister for Industry, Science and Technology
advise the house of the latest employment levels in
Victoria?
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Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) - I am pleased to advise
the house that according to ABS figures released a
few hours ago Victoria is now experiencing the
highest level of employment in its history. The
ABS statistics are obviously of enormous
encouragement to people looking for jobs,
particularly young people leaving school this year.
Most importantly, the figures show that Victoria has
recorded its lowest trend unemployment rate since
1990.

Victoria has a lower seasonally adjusted
unemployment rate - 8.3 per cent - than the
national figure. Let us not forget how good this is by
comparison with the unemployment figure Labor
left us with -11.6 per cent. Labor's legacy was the
worst unemployment rate that the state had seen.
An honourable member interjected.
Hon. M. A. BIRRELL - The opposition talks
about workers, yet it was Labor that put the workers
out of work and onto the dole queue. There has
never been a time in Victoria's history when more
people have been employed. That is the outcome of
good government and good management.

Honourable members interjecting.
The PRESIDENT - Order! It is useful for the
house if the minister's answer can be heard. I ask
members to cooperate.
Hon. M. A. BIRRELL - The Labor Party never
wants to hear the good news and never wants to be
reminded of what it left behind. The latest ABS
statistics show we have had five years of
progress-An honourable member interjected.
Hon. M. A. BIRRELL - Haven't we turned it
around since you left office? According to the latest
ABS statistics Victoria is the only state in Australia
to record a fall in the trend unemployment rate. I
add that the level is a lot better than in the Labor
state of New South Wales. The full year's statistics
are not yet available, but to date this year Victoria
has reported a decrease in unemployment of 20 500.
No other state except Western Australia has
managed to reduce its unemployment queues this
year. The results show that Victoria has led the way
in that field, as well as getting unemployment down
more generally. Statistics vary from month to month
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and I do not place a great deal of faith in the
month-to-month figures.
Hon. T. C. Theophanous - Why are you doing it
then?
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how people who have wanted jobs have been able to
find them in Victoria. Victoria has had better growth
in relation to the underlying trend than any other
state.

Workcover: audits
Hon. M. A. BIRRELL - We could almost pay
you, Mr Theophanous. What is important to us is the
trend unemployment rate. Where did it go? It fell.
Again that is good news. The government expects
strong economic conditions and further employment
growth next year.
Hon. D. A. Nardella - No thanks to you.
Hon. M. A. BIRRELL - Perhaps the foghorn
would like to give credit to the Howard
government - and I am prepared to share it
around. I am prepared to compare it to anything
that happened under the Keating government,
which gave us the recession we had to have and put
people on the dole queue. We know that the state
has the highest level of employment that it has ever
had, and that is a credit - Hon. T. C. Theophanous - The highest level it
has ever had?
Hon. M. A. BIRRELL - It has to be true that you
have been listening to yourself for far too long,
Mr Theophanous - no-one else does. Victoria is
experiencing the highest level of employment in the
state's history.
Hon. T. C. Theophanous - We have the highest
population we have ever had, too - what a fool!

Honourable members interjecting.
The PRESIDENT - Order! Is the minister
finished?
Hon. M. A. BIRRELL - I have almost finished.
The PRESIDENT - Order! Something a little
less provocative might help.
Hon. M. A. BIRRELL - I take up
Mr Theophanous's argument that as the population
grows so does employment. Will he explain to me
why the Kirner government went in the opposite
direction? Let us pick out 1991. That was a good
year, Mr Theophanous - and you were a leading
member of the Kimer government. Remember how
bad that was, and enjoy December 1997. The trend is
good. The government is more than happy to see

Hon. T. C. THEOPHANOUS (Jika Jika) - Given
the fact that the Auditor-General will no longer have
the power to perform audits of statutory authorities
such as Workcover following the govemmentis
changes to the Audit Act, and given the fact that
Deloitte Touche Tohmatsu, Arthur Andersen, and
Price Waterhouse, which is merging with Coopers
and Lybrand, have all recently provided services to
the Victorian Workcover Authority, will the minister
responsible for Workcover explain how under the
new regime it will be possible to obtain an
independent audit of the Victorian Workcover
Authority?
Hon. R. M. HALLAM (Minister for Finance) There are a number of assumptions implicit in the
honourable member's question. Firstly, he assumes
that because three or four of the big six may be ruled
out by the Auditor-General because they have done
work in the recent past for the authority that will
make it impossible to find a private sector auditor
that would not have the same sort of complication.
Hon. T. C. Theophanous - Who do you suggest?
An Honourable Member - It is not up to the
minister.
Hon. R. M. HALLAM - That is a very good
interjection. It is not up to the minister to determine
that; it is up to the Auditor-General. If you are
suggesting that, simply because three or four of the
better known audit firms have provided services to
the authority, it is therefore likely that the
Auditor-General may deem it appropriate to
appoint someone else and that no-one else will be
able to do it, I suggest you spread that message out
among the accounting profession. If you do, I am
sure you will get the appropriate response. There is
one other candidate you have deliberately
overlooked, and that is Audit Victoria.
Hon. T. C. Theophanous - The one controlled
by your government? I forgot about that. It will do a
really independent job!

Honourable members interjecting.
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Hon. R. M. HALLAM - As an aside, exactly the
same organisation - Hon. T. C. Theophanous - The one you will
shortly appoint the board of.
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Hon. R. M. HALLAM - All we are saying,
Mr Theophanous, is that exactly the same principles

you are prepared to support in another context
should be applied in the totality of the context.

Taxidriver of the Year Award
Hon. R. M. HALLAM - I remind the member
that not so many hours ago he was arguing for the
Auditor-General to be appointed to the board of
Audit Victoria.
Hon. T. C. Theophanous - That is absolutely
right.
Hon. R. M. HALLAM - Now the same
organisation is not good enough to do - Hon. T. C. Theophanous - Because you are
appointing the board.

Honourable members interjecting.
Hon. R. M. HALLAM - It is appropriate to offer
exactly the same comment to the honourable
member that I offered to the audit profession. The
notion that an Auditor-General has to undertake the
audit is ignoring what goes on in the real world. The
fact is that in the immediate past the
Auditor-General has been cOmmissioning much of
his work from outside auditors. In local government,
the subject we discussed last night, every audit is
outsourced. Ne-one is suggesting the
Auditor-General is losing control of local
government.
If that is the argument you are numing, it is pretty
difficult to understand how you can now suggest
that the public good is not served by external
auditors when those external auditors are members
of exactly the same profession that you are talking
about in respect of the Auditor-General. You cannot
have your cake and eat it too. You cannot say that
working in a particular organisation in the public
sector is the only way those people can retain
anything that looks remotely like professional
standing, because that is simply not the way the
world works. If you think it is, then why are you not
criticising the 75 per cent of work that the
Auditor-General currently outsources. As it
happens, he does not criticise it. He thinks it is
working very nicely indeed.

Hon. T. C. Theophanous - None of the central
agencies.

Hon. C. A. FURLEITI (Templestowe) - Will the
Minister for Roads and Ports advise the house on the
progress of the Taxidriver of the Year Award, which
is part of the government's reform of the taxi
industry?
Hon. G. R. CRAIGE (Minister for Roads and
Ports) - Mr Power showed his real motives and his
lack of knowledge of the taxi industry yesterday
when he tried to do a job on taxidrivers. Most people
would acknowledge that he has no experience of the
areas his shadow ministry covers.
The PRESIDENT - Order! I suggest the minister
responds to the question.
Hon. G. R. CRAIGE - The Premier called for
nominations for the Taxidriver of the Year Award in
April, and we received a total of 76. The candidates
were subjected to extensive testing. The written test
required the preparation of a tourist route and the
identification of the tourist attractions in Melbourne
and Victoria, as well as the extensive plotting of
point-te-point routes. Melbourne candidates were
also required to undergo a test demonstrating their
knowledge of the city.
The finalists were interviewed by an independent
panel made up of representatives of the major taxi
clients within Melbourne, including the Crown
complex, the Australian Grand Prix Corporation, the
accessible transport committee, Tourism Victoria,
the National Australia Bank, which is the single
largest user of taxis in Victoria, and Melbourne
Airport. Four finalists have been shortlisted in each
of the two categories, rural and metropolitan. The
Premier will announce a winner in each category on
Tuesday, 16 December.
The Taxidriver of the Year Award highlights the
respect the government has for the state's taxidrivers
and the way in which they serve their industry. I
congratulate all those who have participated in the
award process. I also acknowledge, which is more
than the Labor Party has ever done, the contribution
taxi drivers make to the taxi industry, public
transport and Victoria.
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Victorian Channels Authority
Hon. PAT POWER (Jika Jika) - I direct my
question to the Minister for Roads and Ports,
although I am tempted to address it to his mentor,
the Minister for Health. I ask the minister to
acknowledge that the Victorian Channels Authority
is responsible for the maintenance of channels and
navigational aids in the ports of Melbourne,
Geelong, Portland and Hastings, and for controlling
the movement of vessels in those port waters. Will
the minister assure the house and the Victorian
community that the Victorian government has no
plans to sell the Victorian Channels Authority.
Hon. G. R CRAIGE (Minister for Roads and
Ports) - Firstly, I will answer the first part of the
honourable member's question.
Hon. Pat Power interjected.
Hon. M. A. Birrell - Why did you ask the
question in two parts?
Hon. G. R CRAIGE - I acknowledge the
information the honourable member has given to the
chamber. I am pleased to announce that the
Treasurer is the responsible minister, and I will
make sure I refer the question to him.

Health facilities: fire safety
Hon. K. M. SMITH (South Eastern) - Will the
Minister for Health advise the house of initiatives to
improve fire safety in public health facilities in
Victoria.
Hon. RI. KNOWLES (Minister for Health)Fire safety is dearly an important issue for all
private and government-owned facilities. Since we
have been in government, we have put emphasis on
ensuring that health facilities are upgraded so that
they meet high fire safety standards. We have spent
more than $25 million over the past five years to
bring those facilities up to standard.
Notwithstanding that investment, we recognise that
we need a better appreciation of the improvements
that are required. We have therefore instigated fire
safety audits of all public hospitals, which have to be
completed over the next 12 months. In addition, we
have allocated almost $50 million of the upgrade of
the metropolitan health care network to ensure that
existing facilities are upgraded to meet those
requirements so they can be maintained in the
longer term. I make it dear that fire safety is an
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important issue for us, and our capital works
program indicates that priority.

In a number of areas it is simply not possible to
upgrade the facilities because they need to be
entirely reconstructed. Public nursing homes are a
good example of that. We are seeking to create
home-like environments in those nursing homes, but
that is not possible in facilities that are a century old,
particularly those that had been badly neglected
prior to our coming to government. The government
is on track towards ensuring that, over the next few
years, all Victoria's public nursing home facilities
will be brought up to a level so that they provide not
only modem and appropriate fire safety measures
but also deliver nursing home care as required by
the commonwealth.
From time to time comments are made about the
importance of this issue. It is a high priority for the
government. Indeed, the government is allocating
the appropriate resources to ensure that those
facilities are brought up to the required standards.

Port of Geelong: grain wharf
Hon. PAT POWER (Jika Jika) - With some
trepidation, I direct my question to the Minister for
Roads and Ports. Has the Kennett government
consulted the Minister for Roads and Ports about the
proposal to sell the grain wharf in the port of
Geelong? If so, has the minister indicated his
support for the proposal?
Hon. G. R. CRAIGE (Minister for Roads and
Ports) - I thank the honourable member for his
question.
Hon. Pat Power interjected.
Hon. G. R CRAIGE -It is important to know
that the government and the Treasurer - Hon. Pat Power interjected.
Hon. G. R. CRAIGE - Mr Power asked the
question and then chatters on. If he would at least
give me a chance to - Hon. Pat Power - You did nothing about taxis
until we put it on the notice paper. Nothing.
Hon. G. R. CRAIGE - If he does not want to
listen, I will sit down now and not even answer his
question.

QUESTIONS WITHOUT NOTICE
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Honourable members interjecting.
Hon. G. R. CRAIGE - If you cannot offer the
house and members the dignity - Hon. Pat Power - You spat the dummy!
The PRESIDENT - Order! Those sorts of
remarks only inflame the situation. Mr Power has
asked the question and the minister has managed to
get out only about six words. I suggest that
Mr Power allow him to respond.
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$1.5 million. That is a real input into Victoria's
economy, and if the current visitation rates continue
the economic benefits may be even higher.
Madame Tussaud's employs 52 people locally, and
Tourism Victoria has contributed $50 000 to the
marketing and promotion of the exhibition. We have
marketed interstate in conjunction with shopping
packages, January packages, activity packages,
promoting real visitation options for Melbourne as a
result of the coup of having the exhibition come to
Melbourne.
In terms of the Rembrandt exhibition, the

Hon. G. R. CRAIGE - The ports of Geelong and
Portland were both sold by the government to the
advantage of all Victorians, in particular - Hon. Pat Power - We're not talking about
mercenaries, so don't get excited!
Hon. G. R. CRAIGE - To answer the honourable
member's question, the sale of any facility in the port
of Geelong that helps improve our productivity and
efficiency will certainly be of benefit to Victoria.

Madame Tussaud and Rembrandt
exhibitions
Hon. SUE WILDING (Chelsea) - Will the
Minister for Tourism inform the house of the success
of the Madame Tussaud's and Rembrandt
exhibitions?
Hon. LOUISE ASHER (Minister for Tourism) - I
thank Mrs Wilding for her support of and interest in
Victorian tourism. Many of Victoria's strengths are
in the arts and tourism, including cultural tourism
and events. Honourable members would be aware
that the Madame Tussaud's exhibition is currently
open, and the Rembrandt exhibition, after a very
successful run, closed on the weekend.
The Madame Tussaud's exhibition began in Paris in
the 17705, and the coup that the Premier achieved in
bringing the exhibition to Melbourne is only the
second time it has toured since its establishment. I
am pleased to advise the house that about 16000
visitors a week have attended the exhibition since its
opening in October. According to last week's
figures, the total number of visitors to the
Madame Tussaud's exhibition is 160000.
The original estimate for visitation to
Madame Tussaud's was 10 000 interstate and
international visitors over 12 months, with an
estimated economic impact in Victoria of

government has continued an exciting tradition of
bringing the works of the world's best artists to
Melbourne. Preliminary estimates from the National
Gallery of Victoria are that 2500 people attended
each day of the Rembrandt exhibition, and there is a
strong possibility that it will have been the most
successful exhibition ever held at the gallery.
Although it has been great for locals, as tourism
minister I am focusing on getting interstate guests to
the city to attend these attractions. Also, we have put
out a range of travel packages. For example,
Tourism Victoria and Ansett Airlines put together a
550 000 media campaign which was very successful
in promoting travel to the Rembrandt exhibition.
One of the great things was the back-te-back and
showcasing simultaneously of Madame Tussaud's
and the Rembrandt exhibition. A significant number
of packages to both were sold and the Victorian Arts
Centre is helping increase the number of visitors
coming to Melbourne, which again is very much a
part of the government's philosophy. The
government is providing activity and excitement for
the people of Victoria, while also trying to extract
maximum visitation for those exhibitions and arts
events.
We have converted local opportunities into real
tourism opportunities, and I congratulate all of those
involved in both the Madame Tussaud's and the
Rembrandt exhibitions for yet again making a
significant contribution to Victoria's tourism.

Community health centres: fees
Hon. M. M. GOULD (Doutta Galla) - I refer the
Minister for Health to his statement that he supports
health promotion and wishes to make community
health more accessible. I also refer to his decision to
force community health centres to charge for
services and his further proposal for large-scale
tendering of community health services.

QUESTIONS ON NOTICE
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Will the minister assure the house that this decision
will not lead to less usage of community health
services and to higher rates of preventable diseases
and hospital admissions?
Hon. R. I. KNOWLES (Minister for Health) - In
terms of health promotion and services for which
there is a charge, it is a contradiction in tenns to run
preventive health programs and charge people to
take them up. The whole concept of preventive
health is to promote a change of attitude. You cannot
nominate one preventive health program for which
this government or any previous government
charged. It is a bit like saying, 'We are going to
charge for anti-smoking campaigns but you do not
get access to the material unless you pay. It is a
stupid comment.
It perhaps explains there is no policy from members

of the Labor Party. They cannot understand the
concepts let alone come to grips with how one might
structure a health care preventive program. If the
question is about charging for some services
provided by community health services let me again
take the opposition through the issue. Fifty per cent
of community health services have been charging
and were charging under the previous Labor
government but, typically, they had no framework
and no consistency and it depended on which side
of the street one lived on whether services were paid
for or not.
The present government said that system was totally
unacceptable and it was not going for 100 per cent. If
the Labor Party is advocating 100 per cent charging
let me put it on the record that there is a clear
difference between the government and the Labor
Party: the Labor Party wants to charge 100 per cent
for service providers and we do not. We want
consistency between programs and across the state.
We do not believe what people have to pay for
services should depend on where they live.
After a great deal of consultation the government
introduced the present policy, which is consistent
across different programs, whether Home and
Community Care or primary health care programs.
The government has gone further and will continue
to monitor the operation of that system to ensure it
does not lead to people who need access to the
service not getting it.
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payment is associated with the prOvision of the
service. That applies to services that are not
programs or health promotion services. Those
programs are in a different category and consistent
withwhat-Hon. T. C. Tbeophanous - We knew that
already!
Hon. R. I. KNOWLES -If you knew it why did
you ask the stupid question?
Hon. T. C. Tbeophanous - We are talking about
the other one.
Hon. R. I. KNOWLES - I am sorry, but the
Leader of the Opposition obviously did not listen to
the question his deputy asked. His deputy asked
about health promotion and community health
programs and charging associated with them. I have
taken the opposition through the facts. They are not
programs that are subject to the question.

Workcover: Mr John Halfpenny
Hon. P. A. KA TSAMBANIS (Monash) - I refer
the Minister for Finance to serious allegations raised
about Mr John Halfpenny's use of Workcover
benefits. Further allegations have been raised that
this year Mr Halfpenny paid back Workcover
benefits to the Trades Hall Council after
acknowledging that he had in fact been employed at
the reputable company Skilled Engineering while
receiving benefits. I ask the minister to ensure that
this matter is also pursued as part of the
investigation he has already initiated.
Hon. R. M. HALLAM (Minister for Finance) - I
am prepared to give the house the commitment that
I shall refer the additional information
Mr Katsambanis now cites to the Victorian
Workcover Authority with the specific request that it
be included in the inquiry which is already under
way.

QUESTIONS ON NOTICE
Answers
Hon. R. I. KNOWLES (Minister for Health) (By
leave) - If I receive any answers to questions on

notice during the day I shall table them by leave.
Wide discretion is available to service providers; the
underlying principle that is required of service
providers is that anyone who requires a service
ought not to be unable to access it because a small
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ACCIDENT COMPENSATION
(MISCELLANEOUS AMENDMENT) BILL
Second reading
Debate resumed.

Hon. T. C. THEOPHANOUS Gika Jika) - It is
important in this debate to examine what the
minister has said and compare it with reports from
other authorities. I refer to some of the comparisons
provided by heads of the Victorian Workcover
Authority report which was adopted in January
1997. The minister would be aware of that.
Comparisons are made between schemes on such
things as weekly payments. It is interesting to note
in relation to weekly benefits for serious injury cases
that Victorians receive 95 per cent of their pre-injury
earnings for the first 26 weeks, which will now drop
to 95 per cent for 13 weeks.
Under the commonwealth scheme the percentage is
100 per cent, not 95 per cent, and the period is 45
weeks, not 26 weeks as in Victoria, so when the
minister says we do not have the lowest benefits in
Australia, we must compare them with other states.
The commonwealth pays 100 per cent of normal
weekly earnings up to a maximum amount. The
minister has made his own points about how the
maximum will increase to $850 a week. The
maximum in the commonwealth scheme is $1014.60
a week. What is the maximum in New South Wales?
Perhaps the maximum there is lower than in
Victoria? Perhaps the minister is referring to New
South Wales. The New South Wales maximum is
$1086.40, which continues for 26 weeks, unlike the
Victorian system where it continues for 13 weeks.
Moreover, in New South Wales, after the 26 weeks
additional payments are made beyond a base rate
which is paid for a dependant spouse and children.
A person with four dependant children would
receive $250.80 in additional payments.
In South Australia the maximum rate is $1337.80. Is
that what the minister means by the lowest rate?
Whether one compares the commonwealth system
with those of New South Wales or South Australia,
Victoria is still the lowest in terms of maximum
payment of weekly benefits.
Let me make clear what is actually being proposed
under the weekly benefit proposals. All workers
who are covered under the old scheme and received
95 per cent of pre-injury earnings with a maximum
payment of $680 for 26 weeks will now receive a
maximum payment of $850, but the minister has
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reduced the time from 26 weeks to 13 weeks. That
fact does not appear in the advertising material
presented by the government. Whether one looks at
the advertising material or makes a comparison
between the states, the government system certainly
does not stack up at all well against other systems in
Australia.
The minister likes to pretend that workers are not
entitled to lump sum payments for pain and
suffering, but we know they are entitled to $53 000
in a lump sum payment for pain and suffering. If
553 000, or a proportion thereof, is added to the
calculation, the real figure for the loss of a limb or
injury can be obtained. Under the current scheme a
person who loses a lower leg in an accident receives
$113000, but under the new scheme he or she will
receive $56 000; for the loss of a foot a person now
receives $113 000, but under the new scheme,
543 750; for the loss of a right finger a person now
receives $34 000, but under the new scheme, $19 000;
a person suffering a severe lumbar disc injury now
receives almost $29 000, but under the new scheme,
$17500; for the loss of sight in one eye a person now
receives $61000, but under the new scheme, $42 000;
a paraplegic now receives $161000, but under the
new scheme, $122 000. They are the lump sum
categories, but under the new scheme workers will
not be entitled to make common-law claims. Injured
workers will be severely disadvantaged compared
with the amounts they would receive under the
current scheme. Injured workers are worse off in
terms of both weekly and lump sum payments and
because they cannot get access to common law. In all
three categories workers are worse off.
The proposed legislation will undermine yet again
the independence of the judiciary. It is a further
indication that the government has no commitment
to the principles of judicial independence and to the
right of every person to have his or her day in court.
The bill removes provisions for the testing of critical
fact evidence about how a worker receives an injury,
whether there was any contributory negligence and
a range of matters properly determined by an
individual judge. The bill gives judicial power to the
government-appointed medical panels. Those panels
will decide questions of fact about contributory
negligence and about how an injury was caused
rather than what they should be deciding - medical
issues. The Kennett-appointed doctors will decide
the medical condition and the facts about the
worker's injury. The legislation will make the
medical panels and doctors the judge and jury of
workplace assessments. Government-appointed
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medical practitioners are another way of squeezing
more money out of injured workers.
The government has no mandate to introduce the
changes it is attempting to bring about through the
legislation. It is clear that many government
members are concerned about the proposed
legislation. A recent article in the Australian quoted
an anonymous government member who said that
23 members voted against the legislation the first
time. The report referred to him saying, 'If we can
get another 10 or 15 we can make a lot of noise'.
Hon. W. A. N. Hartigan - That is a figment of
your imagination.
Hon. T. C. lHEOPHANOUS -It was reported
in a newspaper article. The anonymous member .
fwther states, 'But then again, there are a lot who
oppose them who'll be too scared to raise their
hand'. That is precisely what Mr Pescott said people are to scared to raise their hands.
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continuation of common-law rights. In a letter to
local lawyers in Shepparton he proclaimed:
I believe my office colleague, Peter Ryan MLA for
Gippsland South, has had discussions with you and
that you are now fully up-ta-date with where the issue
stands. I can assure you that I will be supporting the
continuation of common-law rights.

Hon. D. T. Walpole - What did he do?
Hon. T. C. THEOPHANOUS - I am afraid he
was one of the backbench members who was
silenced in the party room. He wrote this letter
before he was silenced by the Premier and others.
The letter reflects what he truly believes, but he was
not prepared to stand up and vote for it. He was
told, 'Do you want a future? If you want a future,
shut up and sit down, behave yourself and do what
you are told'. That is the way it works these days.
Hon. W. A. N. Hartigan - I don't shut up.

Hon. W. A. N. Hartigan - The Premier says yes
tome.

Hon. T. C. THEOPHANOUS - They obviously
do not tell you very much. They only tell you to
jump and you say, 'How high?'. The honourable
member for Gippsland South was not the only one
to comment on the legislation because a number of
other members - I'm not so sure about
Mr Hartigan - have told their constituents they
support the retention of common law. But at the end
of the day they all went to water! They abandoned
their beliefs and their Liberal Party principles in one
hit.

Hon. T. C. lHEOPHANOUS - That is a big
statement. Mr Hartigan, before we congratulate you,
we would need to know what question was asked.
The question may well have been whether
Mr Hartigan was an idiot and the Premier said, 'Yes'.

I know Mr Hartigan is a sometimes student of
political theory. He likes to come in here and talk
about his knowledge of economic and other theories.
One day he even quoted John Maynard Keynes - or
was it Friedman?

Hon. W. A. N. Hartigan - I'm not.
Hon. T. C. lHEOPHANOUS - You are so much
of a yes-man that it does not matter.
Hon. W. A. N. Hartigan - To whom?
Hon. T. C. lHEOPHANOUS - To the Premier.

The report in the Australian indicates how frightened
government members are to put up their hands. The
Premier has instituted a reign of terror in the Liberal
Party. Members opposite are frightened rabbits.
They are not prepared to stand up and be counted.
Hon. W. A. N. Hartigan - Where were you when
Workcare fell over?
Hon. T. C. THEOPHANOUS - Unlike you,
Mr Hartigan, I have stood up for principles within
my party. That is the difference between you and me.
The honourable member for Shepparton in the other
place was adamant that he would support the

Hon. W. A. N. Hartigan - Hayek.
Hon. T. C. THEOPHANOUS - He was a good
liberal economist. Had you, Mr Hartigan, read the
political philosophy of Liberal governments - Hon. W. A. N. Hartigan - I have.
Hon. T. C. THEOPHANOUS - You should
know Hayek was strong about the rule of law and
on the notion that the individual's rights should be
preserved, as was, I am sure you know,
Mr Hartigan, John Stuart Mill, the father of
liberalism. If you go back through the history of
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liberal thought back to Bentham and even
before-Hon. W. A. N. Hartigan - Jeremy was a good
mate of mine.
Hon. T. C. THEOPHANOUS - You are
obviously a student of these matters, Mr Hartigan.
As such, I would have thought you would be the
first to stand up here and say that the removal of
common law runs counter to all liberal principles.
Hon. W. A. N. Hartigan - You finish and I will
tell you about it.
Hon. T. C. THEOPHANOUS - I know you will
give us the same speech you normally give about
economic rationalism, cutting costs and everything
else. How about giving us a speech in which you
justify, on the basis of liberal philosophy rather than
economic rationalism, the removal of an individual's
rights to seek common-law justice through the
courts?
Hon. W. A. N. Hartigan - Would you like me to
do that?
Hon. T. C. THEOPHANOUS - I would like that;
I might even stay here to listen to your contribution!
Hon. W. A. N. Hartigan - In that case, I will
throwaway my prepared speech and give you that.
Hon. T. C. THEOPHANOUS - I would be
interested if you are prepared to tell us how this
legislation accords with liberal philosophy and
thinking. I am happy for you to go out to the
library-Hon. R. I. Knowles - He doesn't need to do that.
Hon. T. C. THEOPHANOUS - I know you have
a good memory and I know you have read about all
the liberal thinkers. I am sure you will be able to
explain to us how that fits in with the great liberal
theory that Hayek developed during his life, of
which the central issue was how the individual's
rights are to be protected. He said one of the major
methods of affording that protection was through
access to the courts where everybody is treated the
same. It is called the rule of law, Mr Hartigan. It
means that, regardless of whether you are a minister
of the Crown or a worker in a factory, you have the
same access to the same law.
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The important principle of the rule of law is that it is
not discriminatory within the community. The
trouble is that some will have access to the law while
others will not. In the examples I used earlier the
passenger in the taxi would have access to the courts
while the driver would not.
Hon. W. A. N. Hartigan - Are you starting your
speech again?
Hon. T. C. THEOPHANOUS - No, I'm not. I am
simply putting my thoughts in the context of the
thinking of the great liberal philosophers who
espoused the notion of the rule of law. I now refer to
the advertisements published by the Victorian
WorkCover Authority. I have already spoken about
the first and second advertisements to which the
opposition takes exception. The authority has also
published a third set of advertisements in which it
makes a number of claims.
Its first claim is that the Victorian WorkCover
Authority's no. 1 priority is workplace safety. That
claim is false because by abolishing the right of
injured workers to sue negligent employers, the
authority is giving the green light to negligent
employers to continue operating unsafe workplaces.
I repeat: daim no. 1 in the authority's advertising
about workplace safety is false.
Claim no. 2 is that the authority would soon have
more inspectors in the field than at any other time;
that claim, too, is false. When the Kennett
government came to power, 189 inspectors were in
the system but, through a two-stage process, within
months of the Kennett government's election, the
number was slashed to 136. Today, the authority has
only 122 inspectors who would have been classified
in 1992 as inspectors. I say 'would have been'
because in another sleight of hand the Workcover
AuthOrity has increased the number of inspectors by
simply reclassifying people. Its claim of an increase
in the number of inspectors is a fabrication.
Previously, a section of the authority was known as
the technology branch, whose staff assisted
inspectors in the field in specialist areas such as
ergonomics, occupational health and safety and
hygiene. In what can be described only as a cynical
act the authority has reclassified that branch so all its
members are now known as inspectors even though
they are doing the same jobs as previously. The
authority is also now reclassifying as inspectors staff
who have been part of its management structure.
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Claim no. 3 is that 173 inspectors are now in the
field. However, only 122 inspectors are on the road
actually conducting field work. The figure of 173
represents 60 per cent of the number of inspectors on
the road in 1992. By comparison, New South Wales
has 254 inspectors in the field, resulting in
prosecutions and resultant convictions of negligent
employers. Last year about 70 convictions were
recorded in Victoria compared with the
approximately 170 that were recorded every year in
Victoria under the former Labor government.
Claim no. 4 of the Workcover AuthOrity is that since
1992 the authority has contributed to a massive
decrease in the number of workplace injuries. That is
deliberately misleading because in 1992 the number
of reported workplace injuries increased
significantly - but only so injured workers could
avoid the Kennett government's first round of cuts
to the accident compensation system. In including
that blip it attempted to deliberately mislead the
public - as it did with its claim of a 700 per cent
increase in the number of common-law claims. The
opposition believes the government and the
Workcover AuthOrity are deliberately misleading
Victorians. They have failed their brief, and the
legislation is the best example of that failure.
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I make it clear that the opposition believes the
legislation is unfair to both workers and employers.
It will create a system that discriminates between
workers and other members of our community by
taking away workers' fundamental rights. We
believe the legislation is unworkable: it will create a
set of problems that the government has not
foreseen.
For example, we believe the bill will give rise to a
significant increase in expendituIe, delays and
litigation. It will make Workcover almost entirely
reliant on the medical panels. We are aware that
authorised insurers have had urgent discussions
with their legal advisers about the use of the medical
panels. We also know that plaintiff lawyers have
had urgent discussions with some of the insurers'
legal advisers about the provisions.
All of them agree the changes will give rise to
enormous problems from a legal and an
administrative perspective. In fact, some of the
proposed changes will make it extremely difficult
for insurers to properly administer the scheme and
will regrettably give rise to unnecessary delays,
confusion and litigation.

The opposition has concerns about many aspects of
the legislation, but I do not intend to go into them in
detail because they will be discussed during the
committee stage. The amendments we will move are
specifically designed to overcome some of the worst
aspects.

The legislation will not repair the Workcover
scheme; rather, it will make it worse. Unfortunately,
the people who will pay will be workers who are
injured in the workplace, not the minister or other
members of the government. Injured workers will
have their rights taken away from them. They will
be paying for many years to come - until a Labor
government restores their rights.

The problems with the legislation go beyond that.
For example, we have had legal advice about the use
of the words 'total loss' in the new part dealing with
lump sum payments for the total loss of bodily
limbs. That wording may completely exclude
anyone who has suffered the partial loss of a limb.
We will certainly raise those sorts of issues during
the committee stage.

I will conclude by saying that I was somewhat
encouraged by what the Premier was reported as
saying in the press about my 31;2 hour speech on the
audit legislation! I told myself I had to do a bit better
with my speech on the Workcover legislation so I
did not let the Premier down.

We will seek an assurance that the reference to 'total
loss' does not mean an injured worker will not be
compensated unless he completely loses a limb, that
the partial loss of a limb will also be covered and
that payments to those who have suffered partial
loss will not be slashed or even eliminated. During
the committee stage we will present the legal advice
we have received on those issues in the hope of
getting some clarification on how the clauses are
meant to work.

Given that the changes to the Workcover legislation
are at least as important as the changes to the audit
legislation, it has been important to put the
opposition's objections on the record. I hope the
Premier takes the time to read my speech on the
Audit (Amendment) Bill and this speech. If he does,
maybe then he will understand why the opposition
and the community are so strongly against the
changes.
What has happened is very straightforward. This
legislation is an admission of failure, because of the
following simple reasons. Fact 1 is that it seeks to
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increase employer premiums by $100 million. Fact 2
is that it seeks to reduce the rights of injured
workers so that they will no longer have access to
common law and will receive lower payments under
both the lump sum and weekly benefit provisions.
Injured workers and employers will be worse off as
a result of this legislation. It is therefore an
admission of the government's failure to manage the
scheme properly. The government has not been able
to bring scheme costs under control and has resorted
to extreme measures.
Under this legislation a whole range of Victorians
will be discriminated against in a way that has not
occurred before. It will create two classes of people:
those who have access to common law for damages
and those who do not. Unfortunately, this runs
counter even to the principles that the Liberal Party
is meant to be built upon.
I urge members to reconsider their position and the
effects of this legislation and to consider seriously
some of the amendments the opposition will move
during the course of the debate. We hope they will
also consider whether the bill can be deferred,
changed and sent back. Believe me, the greatest
thing that the house could do for democracy in this
state and for injured workers would be to send a
message to the Premier saying that members can
actually make up their own minds; that even though
they might be pushed around, they believe in some
things such as the common-law rights of injured
workers, fairness and justice. It would be the best
message we could send. Unfortunately for injured
workers in this state I do not believe that will occur.
Injured workers in Victoria will therefore face new
challenges, a new set of rules, more pain and more
trauma. For those reasons the opposition opposes
the bill and will oppose it during all stages of the
debate.
Hon. Bill Forwood - Two minutes short of
4 hours of tendentious nonsense!
Hon. W. A. N. HARTIGAN (Geelong) - I find
myself, unfortunately, coming to the defence of the
Leader of the Opposition in this matter. Mr Forwood
has accused him of having indulged in 4 hours of
tendentious nonsense; I have to include the fact that
it was 5112 hours of tendentious nonsense.
Mr Forwood could afford to be accurate when he
makes statements like that. The Leader of the
Opposition is proud that the speech he made on this
subject was longer than the one he made about the
Auditor-General, and he hoped the Premier would
read it. My understanding is that the Premier has
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had his press people edit the audit speech, and he
read the speech in 3 minutes!
Hon. T. C. Theophanous - The audit speech?
Hon. W. A. N. HARTIGAN - Yes, your audit
speech was converted to 3 minutes of detail, and I
imagine that this speech will not take much longer.
I was invited by the Leader of the Opposition to talk
about some of the philosophical issues rather than
getting involved immediately in the detail of this
legislation. Mr Theophanous referred to
John Stuart Mill. It is some years since I read
John Stuart Mill, but people in this chamber will
know that he was very much a man of his time. He
had some forward-looking views but my memory of
him, apart from his discussions of the need to
support the independence of the individual, were
constrained by his view of what the ruling ethos
was. If Mr Theophanous reads some of his material
he will find Mill also believed that the world and
individual nations should be run by males of
European descent and good birth. He excluded
women.
Hon. T. C. Theophanous - I don't think that is
true.
Hon. W. A. N. HARTIGAN - I am perfectly
happy to go and have a look, because I assure you I
am right. John Stuart Mill also expressed in
correspondence with some Americans his serious
concern at the idea that there should be universal
franchise in elections in that country. I might say the
word 'universal' used there excluded women, but he
said something along the lines of, 'If the ill-educated
working class is allowed to get involved in such
important issues as the running of the state, all that
can result is disaster and the end of the civilised
word as we know it'.
Hon. T. C. Theophanous - That's not true. You
obviously haven't read Mill.
Hon. W. A. N. HARTIGAN - My friend the
Leader of the OppOSition has a bad habit of saying,
'That is not true'. The fact that he is not aware of
something does not necessarily mean it is not true. I
will go to some trouble in the next few days to
obtain the commentary. I will remind him in the
next session to get up and say, 'Mr Hartigan, you are
right'.
As I said, John Stuart Mill was a man of his time,
and he had some progressive views. He is one of the
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people to whom anybody interested in political life
will refer as a person who moved things along.
However, let's not get carried away about the nature
of his background and the times in which he grew
up and wrote. It is not unexpected that while he was
progressive according to 17th century thinking he
would not be considered progressive in today's
world.
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Hon. W. A. N. HARTIGAN - Yes, I can do that
in depth, Mr Theophanous. I now have the book. For
Mr Theophanous's edification, I advise Hansard that
the name of the book is The Making of Europe:

Conquest, Colonisation and Cultural Change 950 to 1350
by Robert Bartlett. I have been reading this book for
some considerable while!
Hon. D. A. Nardella - Since 1350!

As far as the common law is concerned, as

everybody in this chamber knows, I have a high
regard for the legal profession and generally take
what its members tell me as true without comment
or disagreement. Therefore, when I was first
involved in some concerns over this issue - and
indeed the Leader of the Opposition repeated the
observation this afternoon - lawyers said, 'For
goodness' sake, this common-law system as it
applies to workers compensation is embedded in
British democracy and is therefore immutable. If you
play with this you will destroy the foundations of
democracy as we all know it; it has been around for
hundreds of years'. I thought, 'Gee, that is
interesting. I am not a lawyer, I have not studied
this; I will get a book'. I have been reading a book
about the advances of Europe out of the Dark Ages
after the Roman fall through the medieval and high
medieval ages. Quite frankly, it is an interesting
reflection.
Hon. T. C. Tbeophanous - What's it called?
Hon. W. A. N. HARTIGAN - I have it out there
and I will show it to you in a minute. In fact,
Mr Smith, if you don't mind, would you go up to
my office and get the book next to my chair? Thank
you!
It is an interesting book on the beginning of the
Renaissance in Europe in the 9th and 10th centuries
as the so-called civilised states of southern and
western Europe were starting to expand for the first
time after the Dark Ages. For example, it talks about
the Spanish Catholic reconquest of Spain when the
Spanish forced the Moors out. The only point I want
to rr.ake about that - Hon. Jean McLean - Stick to the bill!
Hon. W. A. N. HARTIGAN - Either
Mrs McLean was not here or she has forgotten the
invi:ation issued to me by the Leader of the
OpFosition 5 minutes ago.
non. T. C. Tbeophanous - We would like to
heal you talk about the Moors.

Hon. W. A. N. HARTIGAN - Not quite since
1350, Mr Nardella. Unlike you, I read with some
speed. When the conquest of Spain was taking place,
one of the difficulties being faced by the conquerors
was the civil administration. When people of the
Muslim religion had disputes among themselves
they decided them according to Muslim law. Jewish
people were in large numbers in Spain, and when
they had disputes among themselves they decided
them according to the Jewish law. When the Catholic
conquerors decided disputes among themselves it
was done according to the Christian law.
Hon. Jean McLean interjected.
Hon. W. A. N. HARTIGAN - Just listen,
Mrs McLean! If you concentrate for longer than
30 seconds it is conceivable that you may learn
something! This is not a political lesson. This is a
lesson you can all learn from! The speeches made by
Mrs McLean are all so insufferably boring. If she can
sit through 51~ hours of contribution by
Mr Theophanous she can sit through 20 minutes of
mine!

In disputes between the Muslims or Jews and
Christians the Christian law prevailed. After a little
while they found that this was not a satisfactory way
of settling disputes. Instead of using common law
that applied to the various religious groups they
started to introduce statutory law.
It is interesting to note that if one went to
Constantinople during the Byzantine period - that
is not long ago; 600 or 700 years - one would find
that the people of Venice were given the right to
occupy a certain quarter of the city. The Genoans
had another section of the city and they ran it
according to Genoan law. When the Normans
invaded England the economic - Hon. D. A. Nardella interjected.
Hon. W. A. N.HARTIGAN - Engels would
have much in common with you, Mr Nardella. He
was also a property owner of great wealth and - -
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Hon. T. C. Theophanous - Go back to the
ancient Greeks and read Aristotle!
Hon. W. A. N. HARTIGAN - Mr Nardella
raised Engels. I note that they were both property
owners. However, Engels did not earn his property;
he inherited it. I notice that Mr Nardella has started
down the slippery primrose path of capitalism and I
hope he will be more successful! When the Normans
invaded England - Hon. T. C. Theophanous - John Kenneth
Galbraith!
Hon. W. A. N. HARTIGAN - Galbraith thought
John Maynard Keynes was too far to the right. When
the Normans invaded England their view, which
was quite common during their expansion in the
Middle Ages, was: what you see and take is yours! A
good deal of Norman law was first imposed on the
conquered races. The main provisions of Norman
law were designed to secure property they had
seized by conquest. It is interesting to read through
some of those provisions.
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I find when looking at Milson's Historic Foundations
of Common Law that he talks about common law in
this context:
Lawyers have always been preoccupied with today's
details, and have worked with their eyes down. The
historian, if he is lucky, can see why a rule came into
existence, what change left it working injustice, how it
came to be evaded, how the evasion produced a new
rule, and sometimes how that new rule in its turn came
to be overtaken by change. But he misunderstands it all
if he endows the lawyers who took part with vision on
any comparable scale, or attributes to them any
intention beyond getting today's client out of his
difficulty.

Talking particularly about the way in which the
common law and the legal system of the time
operated he also observed:
Many petitioners of the 14th and 15th century complain
of matters which in principle were remedied by
common law. Special treatment is sought -

via the chancellor, representing the KingHon. T. C. Theophanous interjected.
Hon. W. A. N. HARTIGAN - You invited me to
speak on the subject. You will find that some of the
important relationships that are covered by the legal
system of the Normans were brought into play at
that time. They were designed to secure control of
the land they seized from the conquered people. I
found it very interesting to read about fiefdom, fiefs
and the homage subordinates paid to their lords.
Homage of course comes from the French word for
'man'. Homage meant providing a knight, three or
four foot soldiers and a couple of horses to defend
the lord's property.
The common law that operates in Great Britain
began from a very practical consideration of the
Norman Conquest. It reflected that the Middle Ages
were not well known for safe or easy travel and
common law was generally used to deal with
situations in which communities were small,
well-established, generally interrelated and knew a
great deal about each other. Principles were
established to enable the civil disputes to be
resolved. Indeed, I suppose it can be said about the
common law of the time that it was better than none!
To suggest it was some superior principle of law is
nonsense!

because the petitioner is too poor to sue, or his
adversary so powerful that sheriffs will not do their
duty or jurors tell the truth.

The reality of the common-law system both in
general and as it applies to compensation for
workers injured in their employment was that it was
better than no law at all, but capricious in its
development and application and available
primarily to those with means. Indeed, legal history
during the 19th century demonstrates that common
law and practice - as opposed to theory being put
forward by many people in support of the retention
of common law - was completely inappropriate
and irrelevant in the context of the growth of
industry, enterprise size, complexity and the
development of corporations whose equity
arrangements were far removed from the specific
master-servant relationship on which common law
forms and practice were based.
If one goes through those sorts of considerations one
will understand a little better why companies are

concerned. Workers compensation was introduced
in Great Britain in 1897 - by chance 100 years ago.
In commenting on that one writer said that it was an
exceptional and liberalising law in that it excepted
workers who fell within it from the then-existing
laws and imposed on employers liabilities - and
conferred corresponding rights on workers - that
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did not previously exist. The primary raison d'etre
for this legislation was to provide an escape from the
rigours of common law and the deficiencies of the
then existing legislation.
Hon. R. M. Hallam - One hundred years ago!
Hon. W. A. N. HARTIGAN - Munkman on
employers' liability at common law says the
legislation at the turn of the 19th century is relevant
to this development. Two matters call for special
notice: firstly, how far was an employer liable at that
date for the acts of his servants; and, secondly, in
what circumstances could a plaintiff recover
damages for serious injury? I found that interesting,
too! Vicarious liability is a fascinating opportunity
for recovery for injury on the part of the employer.
Early law did not in general recognise that a master
was liable for the torts of his servants - the wrongs
performed by his servant. The master was
responsible only in certain special cases, such as
where the act was expressly ordered or where the
master took some benefit from it.
The point to be made in the doctrine of vicarious
liability was that it was essentially set up to protect
the interest of strangers on the basis that, in the eyes
of an outsider, master and servant are one. That is
the sort of legislation that covered the operation of
ships.
With respect to the law covering liability for
personal injuries, for example, when personal
injuries directly resulted from the defendant's act
there was a remedy at common law in the action of
trespass - that is, if you thump somebody, that
person could sue you or have the capacity to sue you
in the action of trespass. Where they resulted
indirectly, as would usually happen in employers'
liability cases, there mayor may not be a remedy in
case. In deciding whether an action in case should
succeed, the courts had grown into the habit of
considering whether due care had been shown. But
the notion of an independent tort of negligence,
depending on a positive duty of care between two
persons standing in a close relationship, had not yet
arisen. A common-law action, for example, was
defeated by the defence of contributory negligence
where the plaintiff's own negligence had
contributed to cause his injuries.
The doctrine of common employment is a
fascinating insight into common law which I was
told before I became interested was such a vital part
of a defence available to the common man. Before
1837, no case can be traced in the English law reports
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where a servant sued his employer for injuries
sustained in the course of his employment. The first
case of its kind was Priestly v. Fowler - and I
understand lawyers and those interested in the law
are generally familiar with this case. It is an
interesting argument to underpin the problems that
an employee had at this time. That case involved a
butcher's employee. The plaintiff was employed by a
butcher and carried on the butcher's van in the
course of his employment. The van was overloaded,
one of the wheels gave way, and the plaintiff was
injured. He sued his master, the butcher, in case,
alleging it was the defendant's duty to have the van
in a proper state of repair and carry passengers
safely. The plaintiff lost and the suit laid down, for
the first time, the doctrine of common employment:
that a master was not liable to his servant for an
injury caused by the negligence of a fellow servant
with whom he was engaged in common
employment. Successive similar suits accepted the
same finding and confirmed the doctrine of common
employment.
The interesting point was that one of the judges who
sat in determination of this case was a Lord
Abington, and the author from whom I drew these
comments observed that Lord Abington himself had
in his various houses and mansions of business
hundreds of servants. I can imagine how horrified
he must have been when it was suggested that some
servant far removed from his gaze and direct control
might have the temerity to bring a case for
negligence. This was accepted as something that
could not possibly be sustained.
Hon. T. C. Theophanous - AIe you drawing an
analogy between him and Minister Hallam?
Hon. W. A. N. HARTIGAN - Minister Hallam is
a much more modest master. The first breach in the
doctrine of common employment was made by the
Employers' Liability Act 1880 which, however, gave
only a partial and incomplete remedy to the
workman. Plaintiffs remained free to sue at common
law in cases where common employment did not
apply. Interestingly, during the currency of the 1880
act an attempt was made to defeat its object by
introducing the doctrine of common employment in
another form - that is, the defence of volenti non fit
injuria. Lawyers have very fertile minds and,
generally speaking, when they are on a dodgy case
they give it a Latin title to give it the impression it
has some virtue. The argument was based on the fact
that the workman had voluntarily assumed the risk
of dangerous work and thereby released his
employer from liability.
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However, in 1897 this inadequate act was replaced
by the first Workman's Compensation Act which
was based on an entirely new principle. Liability did
not depend on the negligence of an employer or any
of his servants. Compensation became payable
automatically whenever a workman met with an
accident in the course of his employment and was
incapacitated for work.
In this scheme common employment had no place:
but the compensation was, in most cases, much
smaller than damages would have been under
common law had an employer been able to bring a
common-law claim successfully. In reality, it was a
scheme of insurance under which the employer
insured the worker against half the loss of his wages
as a result of accident. It was nevertheless legislation
that had regard to the mores of the time, as will be
seen in the principal section of the British 1897 act. I
went to the trouble of reading that act in the library
and I will quote it. It has a couple of virtues; it is a
good historical piece of material. The other point I
admired is its brevity. I do not wish to offend
anybody but perhaps the parliamentary drafts men
of today could have a look at it. It reads:
(1)

If in any employment to which this act applies
personal injury by accident arising out of and in

the course of the employment is caused to a
workman, his employer shall, subject as
herein-after mentioned, be liable to pay
compensation in accordance with the first schedule
to this act.
(2) Provided that:
(a) The employer shall not be liable under this act
in respect of any injury which does not disable
the workman for a period of at least two
weeks from earning full wages at the work for
which he was employed;
(b)

When the injury was caused by the personal
negligence or wilful act of the employer, or of
some person for whose act or default the
employer is responsible, nothing in this act
shall affect any civil liability of the employer,
but in that case the workman may, at his
option, either claim compensation under this
act, or take the same proceedings as were
open to him before the commencement of this
act; but the employer shall not be liable to pay
compensation for injury to a workman by
accident arising out of and in the course of the
employment both independently of and also
under this act and shall not be liable to any
proceedings independently of this act, except
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in case of personal negligence or wilful act as
aforesaid;
(c)

If it is proved that the injury to a workman is
attributable to the serious and wilful
misconduct of that workman, any
compensation claimed in respect of that injury
shall be disallowed.

That was pretty much the burden of the 1897
workers compensation legislation introduced in
Great Britain which spread itself throughout the
British Empire of the time through the
commonwealth as it is today. Bismarck's Germany
had already introduced a form of workman's
compensation but it is this legislation that became
the template for all legislation that followed
elsewhere. Under this act an employer had the
option of using common law, as I have just
identified, but you have to remember in the context
of the common-law option of the time, since none
had been successful, it was a fairly cheap gift. As
you can see, the people of 1897 would have been
considered quite adventurous with this legislation in
terms of the views that most of them, particularly
masters, had held for so long.
In 1914 we adopted legislation in this state that very
closely mirrored the 1897 act. Again, it is pertinent
for no reason other than the history to read the
debate that took place in this house at that time. It is
interesting in the sense that the debate, while it was
fulsome and took a number of pages, virtually made
no reference to the detail of the workers
compensation act. The only reference it made to it
was that it had been seven years in the lower house
in debate. The general observation was that it was
pretty good law, and we should do something about
it. The interesting point from my perspective was
that most of the debate in the Legislative Council in
1915 dealt with the radical idea of how the scheme
should be funded. The idea was that the employer
would pay half the premium, the employee would
pay two-sixths and the state would pay one-sixth.
The whole principle we are discussing here today of
common-law workers compensation is pretty much
a good thing and we should do it; but did they
debate the issue of two-sixths of the premium which
had to be paid by the employee?

Those who are interested in the broader role of the
political history at the time will recall that the
judgment of 1907 had occurred about the time that
legislation was introduced into the lower house.
Most of the debate was based around an expectation
that if you put the requirement on the worker to pay
two-sixths of the premium over a matter of time the
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arbitration court would bill it into his wages. The
view is, why not build it into the employers'
payment in the first place and there would therefore
be some capacity to monitor it? The more vigorous
debate concerned the prospect put by some
members in this chamber in 1914 that the state
should pay one-sixth of the premium. That was a
horrific thought! I never did work out what
happened, but they were very upset at the prospect
of the state making any contribution. They picked
up the British law literally as it was.
The Canadians, on the other hand, took the
opportunity to readdress the whole issue. Ontario
introduced its workers compensation act on
1 January 1915. Before that date redress for an
injured worker depended on the common law, using
the same practices and precedents that applied in
Britain. The Canadian act, however, did a number of
things: it removed the worker's right to sue his or
her employer at common law, and substituted
benefits in lieu of that right; and instituted a system
of collective mutual liability of employers, and the
great bulk of industry carried on.
It is clear in the eyes of some people, not excluding

the opposition and those profesSional people for
whom the opportunities in this industry are so
profitable, particularly with the present system of
compensation, that the common law should be
actively promoted as some immutable system on
which rests the whole structure of democracy. The
initiative for the statutory regulation of workers
injury compensation schemes, starting a century ago
in Britain, represented a total departure from the
ineffective and repressive common-law treatment of
negligence in the case of injury to workers.
Workers compensation was introduced because
common law had failed the worker. Common law
was found to be wanting, as it has been in many
other areas because of the progress in industry and
technology, the desire to have standardised
legislation and the adoption of statutory law to
ensure that injustices were not done by virtue of the
quirks and fashions of individual common-law
arrangements.
Hon. P. A. Katsambanis interjected.
Hon. W. A. N. HARTIGAN - I will not be
trapped into commenting on the judiciary. I want to
keep away from the judges, because, who knows, in
the future that relationship might be important to
me. Canada moved to a comprehensive no-fault
system at the very beginning of its adoption of the
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then radical program for workers compensation.
Victoria did not. I imagine it did not because it was
said that what Britain does is good enough. That
attitude has persisted until now, more or less. We
run a no-fault system and allow a common-law
system that is out of step to run alongside and
around it.
I turn to some of the history with which some
members on the other side maybe familiar. The
report of the Committee of Inquiry into the Victorian
Workers Compensation System, chaired by the now
Senator B. C. Cooney, was submitted on 8 June 1984
to the government of the day. It provides a good
insight into the history of workers compensation. I
refer those who are interested in getting a good
potted history of common law relating to workers
compensation to section 9 of that report. Curiously
enough, with some qualification as to timing and
extent, a majority took the view that the abrogation
of common-law negligence action should be
considered in the context of a national accident
compensation scheme. They are talking about the
New Zealand system where everybody has access to
compensation for accidents, no matter whether they
occur in employment, in homes, yards or vehicles. I
am not sure that the expectations of a national
accident compensation scheme have been realised in
the practical world in the experience of places like
New Zealand where it has been extraordinarily
expensive because its broad and unrestricted nature
has led to a variety of abuses and high costs.
Hon. R. M. Hallam - They are $8 billion behind
at the moment.
Hon. W. A. N. HARTIGAN - The minister has
more knowledge on this. He says they are about
$8 billion behind in liabilities versus assets. The
Cooney report recommended that common law be
dropped some time in the future. In the library
archives there is a submission from the Law Institute
of Victoria. What I like about the submission is that
it followed and opposed the thrust of the Cooney
report. It is exactly the same argument as today; it
holds the same position. It had the same vehement
opposition regarding the removal of common-law
access when in 1984 it made its submission to the
Labor government, which was contemplating a
major revision of workers compensation. It,
presumably, had a more persuasive way of handling
these issues, because during the process the Labor
government was contemplating the abolition of
common law.
Hon. R. M. Hallam - Actually advocating it.
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Hon. W. A. N. HARTIGAN - Yes. I presume it
was persuaded by a variety of people, like the
august body of the Law Institute. It abandoned the
no-fault workers compensation insurance scheme.
Lawyers at least must be given an accolade for
almost 100 years of consistency in respect of their
income interests. More importantly, they have run a
masterful and expensive public relations program
aimed at the current legislation. I thought the size
and the vehemence of that program was probably
the best evidence I had that I was on to something
effective. It was the first evidence I had of how much
money was flowing out of workers compensation
because of the transaction costs of our system.
The whole issue of common law and workers
compensation is not something the government
dreamt up over the past few months. It has been
around for a long period. When examining all types
of negligence action the Australian Woodhouse
committee of the 1970s unequivocally recommended
the abrogation for the following reasons:
1.

2.

Neither the issue nor the attribution of responsibility
can be justified by implications of personal fault
that are tested quite impersonally. Nor does the
fault philosophy have any rational bearing upon
the disbi.bution of awards that are really a charge
upon the community.
The negligence concept is used not to assist the
injured but to exclude numerous claimants on
grounds of economy. 'The ostensible purpose of the
system is to measure real losses in order to provide
equal damages in return: but by permitting the
fiction to survive that the trial is a contest between
individuals the process becomes an attempt to
achieve not the fairest solution but the best
possible bargain.

Does that ring a bell of recognition? This is not last
year or the year before, this is 25 years ago. It
continues:
3.

Lump sum awards are required not because future
losses ought to be paid for at once but because
future payments cannot be controlled conveniently
by the courts. The disembodied attempts needed to
prophesy the future in terms of a once-and-for-all
payment now, can only fortuitously avoid
over-compensation on the one hand or
under-compensation on the other.

All those radical new ideas the government is
accused of introducing have been around for a
considerable time. It continues:
4.

The attraction of capital in hand is illusory; and if the
fund should be exhausted too readily, there could
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be calls upon the social security system for relief
and a consequential second payment for the one
injury.

5.

In more serious cases, at least one-fifth of successful

plaintiffs have their assessed losses reduced by
average amounts that range from no less than
30 per cent in Queensland up to a figure of 49 per
cent in New South Wales.

The reference is to negligence cases in general, not
only those brought under workers compensation
legislation. It continues:
6.

The system leaves at least half of all the claimants
with permanent disabilities waiting for their
damages for more than two years; -

does that strike a chord?significant numbers are still unpaid after four
years; and in some instances the cases have not
been finalised after five.

That is a reference not to last year or 1980 but to
1970. It continues:
7.

The adversary system hinders the rehabilitation of
injured persons after accidents and can play no
effective part beforehand in protecting them.

Lots of people have expressed concern about the
common law. For example, in May 1988 the current
Leader of the Opposition in the other place,
Mr Brumby, who was then a Labor .MHR, voted for
the abolition of common law, presumably in support
of the position of the then federal Labor government
as expounded by the then Minister for Social
Security, the Honourable Brian Howe.
Hon. D. A. Nardella - Are you reading a Liberal
Party advertisement now?
Hon. W. A. N. HARTIGAN - Mr Nardella
needs to be in my situation - that is, firstly, to have
been around when this was being debated and
passed in the Parliament in Canberra, and secondly,
to have a look. It is not a hard trick. I rarely ask the
people in the parliamentary library to help me but
they have helped me this time. The Honourable
Brian Howe was then the Minister for Social Security
in the federal Labor government.
Hon. R. M. Hallam - And the Deputy Prime
Minister.
Hon. W. A. N. HARTIGAN - I should give him
his full title, but I am not sure he was Deputy Prime
Minister at the time. I have no doubt that he had the
full respect and support of Mr Brumby. I had never
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heard of Mr Brumby before he came and sat
opposite me in this house, but I presume in the
absence of any comment to the contrary that
Mr Howe had the unequivocal support of
MrBrumby.
In addressing the general inadequacy of
common-law provisions Mr Howe said:
Perhaps the most controversial aspect of the new
legislation is that common-law actions against the
commonwealth will be replaced by the comprehensive
benefits which I have described. It is clear to this
government that common-law negligence action which
bases its entitlement on proof of fault is a costly,
inefficient and inappropriate mechanism for
compensating injured workers. Delays in settling these
actions act as a positive disincentive for employees to
return to work and encourage them to maximise the
extent and duration of their injuries. The provision of
an adequate level of weekly income, substantially
increased lump sum payments on death or impairment,
payments for additional expenses for medical costs,
aids and appliances and household help, combined
with a commitment to rehabilitation and the return to
suitable employment make redundant any need for
redress to the courts.

Obviously Mr Howe, who was representing the
federal Labor Party, did not think that the proposal
to remove common-law provisions was the end of
Western civilisation. He did not think he was
denying people their rights or that he was creating a
class of disenfranchised people.
Hon. B. C. Boardman - It wasn't just him. They
all voted for it, didn't they?
Hon. W. A. N. HARTIGAN - I understand that
the Senate made some changes to the bill. I refer to
other comments made by Mr Howe in the House of
Representatives on 20 May 1988, as reported at
pages 2753 and 2754 of Hansard. The report states:
We have removed the common-law provision not
because it will save us money - although it will in fact
make the scheme less costly - but because we see it as
antithetical to the fundamental orientation in this
scheme towards getting the worker back into the work
force at the earliest opportunity so that he can feel
independent and support his family. There is another
point involved, but I do not have time to develop it
fully. However, I find it absolutely extraordinary that
both opposition spokespeople have, on the one hand,
acknowledged that the government wanted to deal
with double dipping and rorts, but on the other hand
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they have insisted in their amendments that we
preserve the possibility of people continuing to receive
not only compensation payments at an adequate level
but additional payments as well.

Mr Howe is not the only Labor member of
Parliament who has expressed concern about
common-law provisions.
Another Labor member is reported as having spoken
about their general inadequacy in the following
terms:
Back in 1973 parliamentarians recognised that the
common-law system did not work, that it was an
expensive way for victims of oime to try to get redress,
and that it was not the appropriate way for the society
to recognise and compensate people against whom
criminal acts had been committed. That recognition,
which was provided through the 1973 legislation, was
very important because the conservative government at
the time understood and cared about victims of oime.

Those comments were made during the debate on
the Victims of Crime Assistance Bill in this house by
Mr Nardella, as reported at page 1049 of Hansard of
4 December 1996.
I read that passage because Mr Theophanous gave

the example of a policeman who was injured by a
criminal and the statement made by Mr Nardella is
analogous to that situation. Although it may be true
that an injured policeman has the right to sue a
criminal under common law the problem is that the
criminal will either not have any money or whatever
he or she has will be hidden. The capacity to sue
under common law does not do anyone much good,
and that was the point Mr Nardella was making.
Mr Boardman can attest to the fact that there are not
a lot of policemen suing criminals for negligence or
injury - for very good. reasons.
The fact that the legal profession has frightened
politicians in the past with the threat of substantial
funding of support for opposition to reforms is more
a criticism of politicians than it is of lawyers. It is up
to people sitting in this place and other parliaments
to resist those sorts of pressures and to do what is
right and proper for the public in general, and in this
case for employees.
Hon. P. A. Katsambanis interjected.
Hon. W. A. N. HARTIGAN - I would have
thought that lawyers are rational. I would be
surprised if they did not act in their own

ACCIDENT COMPENSATION (MISCELLANEOUS

1248

COUNCIL

self-interest - and if they did not it would be the
first time that had happened.
However, we have now reached the stage where the
so-called common-law area of workers
compensation has taken on a life of its own,
independent of the wishes or present capabilities of
the government of the day. The government has
proved to be less capable of describing the
parameters within which it wishes to the apply the
so-called common-law claims than have the clever
lawyers.
The government has attempted to define the area by
prescribing that there should be a 30 per cent
whole-of-body impairment before a claim can be
made. It has attempted to convince itself that the
issue of employee negligence is capable of debate
and differentiation. It is quite clear that the
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government's attempts to clearly and
unambiguously define the 30 per cent injury barrier
have failed.
On the few occasions that the judiciary has been

asked to make decisions about common-law claims
it has made judgments that have had no regard for

what might be called an essentially medical
judgment about what constitutes a 30 per cent
impairment.
If anyone has any doubt about that I seek leave to
incorporate in Hansard an attachment to a letter of
2 December from the chief executive of the Victorian
Workcover Authority which was sent to the Leader
of the Opposition.

Leave granted; table and graph as follows:
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ATTACHMENT B

Attachment to a letter to the Leader
of the Opposition dated 2/12/97 from
Chief Executive, Victorian WorkCover
Authority.
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Hon. W. A. N. HARTIGAN -It is clear from
looking at the frequency distribution of settlement
amounts since 1992 that more than one-third of
settlements produced amounts of $100 000 or lesssome 20 per cent produced amounts of less than
$50000. It is clear that attempts to define the 30 per
cent injury barrier in a way that can be consistently
interpreted have failed.
It is also clear that there is no longer a debate about
employer liability. There appear to be no
circumstances under which an employer can avoid
the prospect of failing in a claim under common law.
The employer seems now to be always guilty under
the general broad consideration of the duty of care
to be liable for any injury caused to a worker in his
or her place of employment. We know that because
virtually no claimants under common law have
failed to reach a successful settlement.

Approximately 90 failed, many of them only because
they were unable to prove the accidents occurred in
their places of employment. Another proportion
failed because the level of injury fell below whatever
level the judiciary found was acceptable. A number
of others failed because they withdrew their actions.
Most so-called common-law claims are settled on the
steps of the courthouse following negotiations
between the plaintiff's and the defendant's legal
representatives. Each settlement is made in isolation
from any other settlement and, one presumes,
literally on the basis of each party's assessment of
the likelihood of court action and the cost of such
action. Those assessments are perhaps made on the
basis that one lawyer may be smarter and quicker
than the other, but they may be made on almost any
basis and any combination of considerations.
My observation on this issue is not the only one that
has been made. I noticed from reading through
Hansard of some years back that another member of
the Victorian Parliament expressed the same view. I
refer interested members to page 1334 of the Hansard
report of proceedings in the Legislative Assembly on
16 July 1985. The context is injustice arising from the
fault and litigation process. The report states:
A case history that recently came into my office deals
with a worker who had a common-law claim pending
against his employer and was offered $75 000 for a
permanent back injury. The insurance company offered
a settlement of $39 000. The worker was advised by his
solicitor not to accept the offer but to go to court and
that he should receive much more than $75 000.
Unfortunately the jury did not take too kindly to the
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person - he was a migrant and he did not speak good
English, he did not come across too well - and the
award given was $39 000, well short of $75 000 that was
offered at the door of the court.
The difficulty then arises when the legal fees must be
paid out of that award because the award given was
less than the amount offered. Out of that $39 000 for
common law settlement, he must pay $20 000 in legal
fees. This indicates the extras that are loaded into the
workers compensation system when legal fees of
$20 000 are taken out of a $39 000 settlement. This
would leave the worker with approximately $19 000 in
his pocket.
The worker has a permanent injury and he is left with
$19000 to provide for him and compensate for the pain
and suffering, plus loss of income and future loss of
earnings.

Who was the acute observer? None other than Eddie
Micallef, the Labor member for Springvale in
another place.
A cavalier attitude towards the so-called common
law route to workers compensation was to some
extent fostered by a widely held view that there was
a vast ocean of money out there for the taking that
did not belong to anybody, and there was no need to
demonstrate any restraint or any consistency of
attitude towards assessing appropriate awards.
For all these reasons, although aggregate claim
numbers and traumatic injuries have fallen
dramatically, the numbers being assessed as serious
injuries continue to climb. When Workcover was
introduced in 1992 the number of common-law writs
was expected to be approximately 500 per annum,
yet the number has now reached 1000 per annum.
The rate of use of the common-law system has
grown significantly but not because the number of
accidents or level of trauma have increased.
Common-law payments have increased from
$17.9 million in 1995-96 to $139.7 million in
1996-97 - and they continue to grow.
In using those figures I am not attempting to state
that they reflect the number of claims received in
each of those years - they reflect the number of
claims settled in those years. However, looking at
the trend lines it is hard to argue that any of the
constraints the government's legislation originally
anticipated would be built around the capacity to
claim under common law now exist to any
considerable extent.
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Given the reductions in injuries the government set
out to achieve neither the results we now see nor the
new costs involved in the increasing use of common
law were anticipated when the 1992 legislation was
introduced. The government is not prepared to
allow uncontrolled growth in unfunded liabilities to
take place by deferring the action necessary to
correct the trend.
Competitive premiums continue to be an important
element in the government's industry policy. They
should be an important consideration in the view of
every honourable member who is concerned about
employment opportunities. Workcover premiums
cost nearly $1000 million a year. The level of those
premiums is not only important to injured workers
but also has a very dramatic bearing on the capacity
to maintain growth in investment and demand for
labour. A good workers compensation policy must
have regard to unemployed and injured workers.
Hon. D. A. Nardella - We had 86 months of the
best unemployment rate in Australia. You can't even
get 86 milliseconds.
Hon. W. A. N. HARTIGAN - I will not reply to
the interjection. As usual it was without any
intellectual content or relevance and therefore does
not bear responding to. It was merely a distraction.
Not one person in this room should dispute the
point that imposing additional costs on the
employment of labour is adverse to the interests of
the unemployed. That is a very simple view. The
trade union movement does not disagree with it, so
why would Mr NMdella?
Hon. D. A. Nardella - Is that why you are
increasing it by 11 per cent?
Hon. W. A. N. HARTIGAN - You make a very
good point, Mr Nardella. One of my
disappointments is that the government is
increasing it - and you are quite right, it will have
an adverse impact on unemployment. However, it is
a less serious disappointment than I would feel if the
government were pretending it does not happen.
It is less serious than if the government were to do
what Joan Kimer did and deceptively recognise the
adverse impact of high workers compensation
premiums on employment. She reduced premiums
from 3.3 per cent to 3 per cent because she was
under great pressure from the employers.
Employers were saying, 'You are destroying our
ability to employ', so she reduced premiums.
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The only thing wrong with that was that Victoria
was $2 billion in a hole and the amount was rising at
a rate of $400 million a year. Labor members talk
about honesty. Is that the way to put together an
industry policy in a long-term program aimed at
increasing investment on employment? I suggest
that no-one on either side of the house wants to get
involved in debating that issue. However, the
government is acting decisively and quickly to turn
around the trend to meet the dual requirement of
providing good, safe, early and fair compensation
for injured workers and a competitive premium
system that helps to foster employment growth and
so provide relief for unemployed workers.
I can understand the position taken by the lawyers,
because it is pretty straightforward, and I can even
understand the pOSition taken by the opposition,
which is not committed to acting rationally, anyway.
I suppose it sees its role as opposing for opposing's
sake. It could have done that more effectively,
because so far all it has demonstrated is its hypocrisy.
The only way in which I can understand the pOSition
taken by the Trades Hall Council is to accept that it
believes, with some justification, that the
common-law process is too far removed from the
1897 legislation that dealt with the failure to provide
workers with compensation for workplace accidents.
As a result, the legal arguments put by lawyers and
accepted by judges in the few cases that come to
court have effectively lowered the 30 per cent
whole-of-body impairment gate.
Also, again in the few cases that come to court,
judges so often judge employers to be negligent on
the basis of workplace practices and notions of duty
of care that very few common-law claims are
rejected. That has led to a situation where, to all
intents and purposes, we have a no-fault system. But
it has one tiny problem - it is expensive and has
high direct and indirect transaction costs.
As a result, if you attempt to pursue a common-law
case today, firstly, it is unlikely that the so-called
30 per cent whole-of-body impairment gate will stop
you, and, secondly, you will not fail. That is because
in the few cases that reach the courts, judges have
established that there are no bases on which to reject
the claims. If you were representing the authority,
why would you go to court? You would do your
best to settle, given that we have a no-fault system
with high transaction costs.

If the Trades Hall Council believes we have a
strategy that is based on our recognising that we
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have a ncrfault system that returns more advantages
than any other system, because of the way some of
the professional bodies out there have operated, it is
likely that, regrettably, the trade unions believe the
claim that what we are proposing does not represent
an improvement over the common-law system. We
can argue all we like here about whether or not it is,
but we will know in one year or two year's time.
Given all the work that has been done here, I am
satisfied that it will be an improvement when
considered in terms of gross net payments to injured
workers.

It is appropriate to recognise that we have moved a
long way from the situation that led to the
introduction of the parent workers compensation
legislation in Britain in 1897. That legislation
expressly recognised the option to make a claim
under common law - in the almost certain
knowledge that it would fail. Given the introduction
of legislation governing occupational health and
safety in factories and given the changes in the
prevailing culture, which now talks about a broad
duty of care, we now have a situation where every
common-law claim succeeds.

It makes sense to move to a system that provides

The notion of duty of care that in 1897 denied
workers the right to seek compensation for work
injuries has now been completely reversed so that
there is no need to demonstrate negligence. More
than 90 per cent of common-law claims do not
proceed to court. They are settled outside to avoid
the costs involved - and in the almost certain
knowledge that if the plaintiffs go to court they will
succeed.

compensation equivalent to that which injured
workers receive today - without the transaction
costs. That seems reasonable to me. Members may
recall the Leader of the Opposition making a similar
point. First of all he said we did not have a mandate
to do what we were doing. Then he asked what we
intended to do to fix the cost overrun?
Is the Leader of the Opposition saying that if we
have no mandate to fix it we have to let the scheme
run at a continuing deficit? Is that the moral
principle that guided the Labor Party when it
allowed Workcare to blowout? Perhaps a more
accurate explanation was the apologia the Leader of
the Opposition delivered in February 1994, when he
said the Labor government wanted to do something
about the overrun but the trade unions would not let
it.

He is the man who says that if we were principled
we would get up and oppose these sorts of things.
He admitted in February 1994 that he had done the
wrong thing, but where was he in 1990 and 1991
when something constructive could have been done?
Members opposite are the same people who talked
about Victoria having the lowest unemployment rate
in the country for 86 uninterrupted months during
the Cain-Kirner years. But in that 86 months they
spent $10 billion to $15 billion they did not have and
employed 50 000 to 60000 more civil servants than
they needed. So much for its economic policy and its
industry policy. The evidence is clear that Labor was
a government of deception, a government of
incompetence and a government of cowardice.
Perhaps the Trades Hall Council believes its
continued use of the scrcalled common-law
provisions would further expand the gross
payments injured workers receive from the
Workcover Authority. I do not believe it would,
because there is no more left!

Of the 1364 Workcover common-law actions that
had been settled to 14 November, only 97 settled
with no damages payable because there were no
compensable injuries, the monetary thresholds had
not been exceeded or the workers had withdrawn
their actions. That is to say, none of them failed
because the claimant was unable to prove employer
negligence. As a consequence, it is time to recognise
that for all practical purposes a ncrfault system now
exists and that it is time to get on with establishing a
new system that provides the same results without
the high transaction costs.
The past century has seen the establishment of a
considerable workers compensation industry,
particularly in money terms. That gives the
government the opporttmity to eliminate costs that
are unnecessary and irrelevant to the fair and proper
treatment of injured workers. That explains the
adverse reactions we received from those members
of the industry who will be most affected by the
legislation - and they are not workers. They have
been very noisy in defending their vested interests.
In the past, governments of all persuasions have
looked at eliminating common-law opportunities in
workers compensation. They have failed because of
their uncertainty, their inability to clearly see the
consequences, or a lack of political courage. The
latter certainly does not apply to the government.
Over the past few years there has been a debate
about the consequences of common-law access.
Recent evidence makes it clear that we have now a
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de facto no-fault system. The government has the
political courage and sufficient interest in injured
workers to introduce a comprehensive, fair and
responsive workers compensation system.
When we introduced Workcover in 1992, we not
only had to fix up the unfunded liability mess left by
Labor, we had to establish clear objectives to offset
the lack of those who were responsible for the failure
of Workcare. The government attempted to develop
a system that would provide fair and comprehensive
protection for injured workers. It was intended that
employer premiums would be internationally
competitive and would attract rather than reject
investment.
When we took office the average premium level of
3 per cent was massively uncompetitive, and
employers complained bitterly about it. The Labor
government knew it was unacceptable and, for
political reasons, reduced the premium level from
3.3 per cent to 3 per cent, notwithstanding that the
fund was already in massive deficit and was getting
worse. A quick glance of the Hansard record over the
years reveals that the liabilities were rising at a rate
predicted by the then shadow Treasurer, AIan
Stockdale. In 1992-93 he predicted the deficit would
be $400 million, which is what occurred. The Labor
Party could not blame him for that, and you have to
give him full marks for accuracy. The former Labor
government was unable, unwilling and lacking in
political courage to address the Workcare issues.
That was clearly identified in Mr Theophanous's
apologia in February 1994.
The government recognises that it needs to address
the potential for a sustained rise in unfunded
liabilities through medium increases in premiums,
and to reform the whole system to ensure fairness,
predictability and consistency with the objectives of
accident reduction and early return to work.
Mr Theophanous suggested that I lack principle. I
will tell the house what I said about a year ago on
this matter. On page 860 of Hansard of 20 November
1996 we were debating workers compensation. I
should say that it reads rather well- and modesty
is one of my noted virtues - but I should give full
credit to the Hansard staff: they really do an
outstanding job. It reads as follows:
It may be a natural objective of a lawyer to keep his or
her business going, but one of the responsibilities we
have as a goverrunent is to ensure that that business is
not kept going on the backs of workers and economic
activity - and we will put a stop to it.
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I am increasingly nervous about the efficacy of the
legislation, having had a preliminary insight - a
preview - of what Labor lawyers apparently have
planned for when the legislation comes into force -

Mr Theophanous had already given us an insight
into what was planned We will see how it goes. If they find another way of
rorting the system, I - I rank about 34th in this house;
guess where you guys rank - will have some say in
the matter. That is what I will be pushing for, so don't
be surprised if you see further developments in the
way workers compensation is run that are designed to
ensure that workers are the beneficiaries, not those who
prey upon the system.

On 10 December, just barely a year ago, as recored at
page 1231, I said:
This debate and the one we had last week during time
set aside for opposition business give rise to concerns
that some of the better minds in this business - and
they do not happen to be working for the workers or
Trades Hall Council! - are already addressing the
issue of how to find another loophole or another way.
I know the minister will not take offence, because this is
my own personal view - although for the past four
years it has been largely ignored! - but we may well
need to move towards a specific lump sum payment for
the table of maims injuries and pensions: no common
law, no debate and no argument about psychological
impairment.

We want a system that meets the modem
requirements and avoids the failures and the trends
of the past. We want a system that provides fair,
comprehensive and early compensation to injured
workers. We want a system that provides improved
safety in the workplace, particularly in small and
medium-sized firms, and encourages workers to
return to work as soon as possible consistent with
their capabilities. We need a system that ensures that
the premiums paid by employers are at the lowest
cost consistent with fair treatment of injured
workers, to encourage investment and employment.
Let me fill out this statement with some specifics of
the magnitude of the transaction costs to be largely
eliminated as the new legislation begins to apply
fully, appreciating that we still have the tail of the
present common-law system to overcome.
Hon. Bill Forwood - And Workcare!
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Hon. W. A. N. HARTIGAN - Yes, Workcareis
still in there. That was a mistake, the cost of which
has a very long life!
The total costs to Workcover of all legal work and
medical reports approximates $115 million a year, or
more than $1 in $8 of all Workcover premiums. The
new reforms are aimed to reduce those costs
substantially by eliminating common-law claims, by
removing the 'serious injury' determinant of weekly
benefit levels, where the first level of legal and
related costs occurs today, and by streamlining the
dispute resolution procedures.
Honourable members would appreciate that most of
those people on the serious injury weekly
compensation scheme are more or less waiting their
turn at a common-law claim. They are in the queue,
receiving a serious injury payment of 90 per cent,
while they wait to have their common-law claim
settled, which generally takes 2 to 3 years.
People say to me, 'Look what you people are doing.
You are planning to reduce the 90 per cent rate to
75 per cent', but the honest reality of the matter is
that, as anyone who has anything to do with
Workcover will know, when you reach the
common-law settlement it is reduced by that amount
of money. It does not make any difference whether
you get 90 per cent or 75 per cent, you lose it.
Therefore, if you plan not to have to wait for
common law to get the settlement, the issue of the
90 per cent becomes largely irrelevant.
To return to the savings we expect to make, the
$33.5 million the legal profession argues as being the
legal and related costs of the present Workcover
system actually relates only to legal costs paid by
Workcover to lawyers in respect of so-called
common-law actions. Other payments by Workcover
to lawyers, directly and indirectly, because of the
adversarial nature of the structure amount to
$40.2 million. Medical report costs, again because of
the adversarial nature of the system, amount to
$24.7 million, and other related administrative costs
make up the balance.
In addition, the worker makes substantial payments
out of awards to lawyers to cover solicitor-client
costs. Clearly this is an expensive business.
Consequently, we are confident that these costs,
which approach almost $100 million, will be
available to offset the burgeoning costs and the
overruns of the common-law system. That will at
least make a contribution to those resolutions.
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The bill is based on the premise that eliminating
those costs and increasing the premiums will not
only address the unfunded liabilities but will
guarantee that the aggregate level of net
compensation flowing to workers in the broad will
not be reduced. The bill will eliminate the right to
recover any damages in a common-law action from
work-related injuries arising after the date of
commencement, and in that regard I heard the
spurious nonsense being flogged by
Mr Theophanous, which was exactly the same as the
argument espoused by a variety of professional
vested interests in dealing with the common-law
options under the Transport Accident Commission,
and indeed under Workcover.
I will not get heavily involved in the pros and cons
of the Transport Accident Commission, although I
will make a couple of observations. Firstly, it covers
a wide variety of people other than workers - about
half the people who make claims under the
Transport Accident Commission are not in
employment. Secondly, I am absolutely convinced
the compensation scheme we are putting forward
under the bill is superior to the common-law scheme
as it operated under Workcover and as it operates
for the Transport Accident Commission.
I have no embarrassment in arguing that the
government is putting together a compensation
system that provides superior benefits to workers
than the previous one. The first thing is to reflect on
comments made by Mr Theophanous about the level
of activity undertaken by the Workcover Authority
to address the causes of injury. In part there is a
need for us to have a carrot that will encourage
employers of workers to improve the workplace
environment. In addition, we have to have the stick
of higher penalties.
Among other things, the legislation will increase the
penalties for indictable breaches of health and safety
requirements to at least five times their current
maximum. Mr Theophanous appeared to argue that
because more fines were imposed in New South
Wales than in Victoria this in some way reflected a
better occupational health and safety environment in
New South Wales than it did in Victoria. I suggest it
might also reflect the fact that there are better
occupational health and safety systems in this state
and better control over the environment in which
workers earn their income.

Honourable members interjecting.
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Hon. W. A. N. HARTIGAN - It is suggested
that we have a better government. All the objective
facts say we have a better government. I might also
observe for the record that Mr Brideson, admirable
man that he is, said we have a better Premier as well.

Honourable members interjecting.
Hon. W. A. N. HARTIGAN - The statutory
death benefits will be increased substantially. The
present lump sum will be increased substantially
and there will be a new additional system of support
for a dependent spouse and children. We maintain
the opportunity for action to be taken under tort for
amounts up to $500 000.
The provisions dealing with compensation for
permanent impairment - non-economic loss - will
be expanded and modernised to reflect the needs of
the 21st rather than the 19th century. Following the
elimination of the so-called common-law claim, the
statutory maximum for such impairment will be
increased from $161000 to $300 000.
The fourth edition of the American Medical
Association publication Guides to the Evaluation of
Permanent Impairment 1993, modified to take account
of Australian best practice in evaluating psychiatric
and hearing impairments, will be used. The weekly
benefits system which compensates for lost earnings
will be reformed to focus on work capacity rather
than injury, thus directing efforts towards improved
rehabilitation and return to work. The payment
system will be simplified with two streams
depending on whether people have or do not have a
current work capacity and whether after two years
any lack of capacity to work is likely to continue
indefinitely.
Although much has been made of the elimination of
the 90 per cent payment for serious injury, the fact is
that the 90 per cent payment for serious injury
almost always translated into a common-law claim
and was offset at in the total settlement of the
common-law claim. Since the government
anticipates it will make a much quicker settlement I
do not think this will be any great disability to
workers in practice.
The government will also make changes to improve
the objective quality of medical assessment and the
timeliness of resolution of the injury claim. Opinions
of expert medical panels will be made final and
conclusive, and there will be a free service to assist
workers and employers as an alternative to
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expensive legal advice, although the opposite will
exist.
Finally, recognising the potential for unfunded
liabilities to appear and rise, premiums will be
increased to 1.9 per cent on a new base, including
superannuation. That will generate an increased
revenue stream of about $100 million for the
authority to fund its work.
Given the comprehensive nature of the legislation
and the desire of the government to make it as
certain, unambiguous and expeditious as possible, it
is a lengthy and detailed document. The important
structural issues are, firstly, a greater emphasis on
workplace safety, return to work and rehabilitation.
Not only do premiums to a large extent reflect
individual firms' experience, but penalties for breach
of health and safety requirements will be increased.
I might say in that regard that while much has been
done to ensure that premiums reflect cost experience
in workers' injuries, as a practical matter all
honourable members will appreciate that the
incidence of a large claim on a small firm could lead
to unproductive consequences and result in the firm
going out of business; consequently the Workcover
Authority would have to meet the cost anyway.
There will still be an element of cross-subsidy, and
with the best will in the world we can see no
practical way of eliminating that fully. Nevertheless,
in addition to the increased penalties for breach of
health and safety regulations there are clear, positive
and penal signals to employers to continue to focus
on improved safety - to avoid accidents - and
early return to work through more flexible
employment arrangements.
Secondly, Workcover is now uncompromisingly
based on the original objectives of the first
legislation made a century ago that provided that
liability did not depend on the negligence of an
employer or any of his servants. Compensation
became payable automatically whenever a workman
met with an accident in the course of his
employment and was incapacitated for work.
The legislation separates payment for loss of income
from payment for permanent impairment. There will
be, in effect, one level of payment for permanent
incapacity to work set at 75 per cent of average
weekly earnings - after the first 13 weeks at 95 per
cent - indexed to the CPI, while the non-economic
loss through permanent impairment will be
provided independently of capacity to work, with
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higher levels of compensation rising to $175 000 for
70 per cent impairment and $300 000 for impairment
of 80 per cent or more.
Since the permanent impairment payment under
this legislation is not associated with the issue of
income the pressures of the initial 'serious injury'
daim and then the common-law claim to defer the
earliest return to work to avoid any adverse impact
on such claims are removed. It becomes clear that
over recent years the break-out of serious injury
classifications demonstrates a major change in the
outcomes of the legal process of adversarial
argument and judicial decision and out-of-court
settlements.
In 1992-93 the number of workers who were
classified as seriously injured was 672. By 1996-97
the number had risen to 2436, against a background

of a decline in the number of traumatic injuries and
resulting deaths from 4924 in 1992-93 to 3256. That is
in the context of a much more active labour market.
'This is the single biggest factor driving the cost of
so-called common-law claims as the number of
claimants able to achieve the classification of serious
injury has grown in a way that was clearly never
envisaged because it had no historical basis and
because injury levels on every other measurement
were in decline.
As the Workcover Authority says in its most recent
annual report:
The use of this category continues to exceed all
expectation and to defy remedial measures. The
continued incentives to undermine the original intent
of the legislation must be addressed.
This classification is the threshold requirement for
initiating common-law proceedings and achieving a
higher rate of weekly payments.
It can also be the basis for continuation of weekly
payments beyond two years and higher table of maims
and medical costs.

Nevertheless these reforms also provide for a
no-disadvantage test that will ensure that no
workers suffering a total loss under the present table
of maims would be paid less than they would have
received under the new arrangements, and includes
a specific loading for pain and suffering assessed at
the same percentage of the total as represented by
the specific table of maims payment. These
payments will be made, subject to agreement with
the commonwealth, over a period not exceeding 10
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years, and they will be indexed to the consumer
price index.
I am pleased to advise honourable members that I
have been informed by the minister that the
commonwealth Minister for Social Security has
agreed that the payments will not have an adverse
impact on the right of injured workers to seek other
social services from the commonwealth. The
commonwealth is considering continuing its present
treatment of the first instalment but exempting all
other instalments of payments for non-economic loss
from the social security income test for both
pensions and other allowances. One of the obstacles
to introducing the legislation has been removed, and
that in-principle support will be translated into
commonwealth legislation.
In practice, a person who has no work capacity and

who is suffering a major, permanent impairment
will receive a weekly payment of 75 per cent of
average weekly earnings, up to a threshold of $850,
until retirement age, plus an impairment payment,
also indexed to CPI.
As the data for the frequency distribution of injuries
shows, only a small number - in fact, only 74 - of
the common-law Workcover settlements have
exceeded $400 000. Four of those case studies
demonstrate how the legislation will offer a genuine
increase in benefits. Honourable members should
know that the lump sum equivalents of weekly
earnings represent the present-day value of incomes
received until aged 65. The present-day values are
adjusted with a discount factor of 3 per cent to take
account of inflation and increases in the CPl.
Case 1 relates to a person with pre-injury earnings of
$1500 a week who was aged 51 at the date of
settlement, which was 27 March 1997. He received a
common-law settlement of $407 500 for an injury
suffered on 13 December 1995 that caused
paraplegia and a 75 per cent whole-of-body
impairment. Under the new benefits that injured
worker would receive a lump sum of $237 500 plus a
weekly benefit of $850 until retirement, which
would total $339 356. That figure is discounted for
present-day values including CPI increases. Taken
together, the compensation payments total $576 856,
much greater than the common-law settlement.
Case 2 involves a person aged 30 with pre-injury
earnings of $713. He was injured on 16 April 1993,
and his claim was settled on 1 September 1997. His
payment for paraplegia with associated medical
conditions amounted to $646118. Under the
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legislation, given his 90 per cent whole-of-body
impairment, the injured worker would receive a
lump sum of $300 000 plus weekly payments until
retirement of $535, making a total of $457738. Those
compensation payments amount to $757 738, as
against $646 118 for the common-law settlement.
Case 3 involves a 17-year-old who had not finished
school. However, he was deemed to have had
pre-injury weekly earnings of $680. The date of his
injury, which resulted in his suffering brain damage
and fractured hips, was 29 July 1993, and his claim
was settled on 6 June 1997 - again, almost four
years later - for $490 000. Under the legislation, for
an 80 per cent whole-of-body impairment the
worker would receive a lump sum of up to $300 000
and weekly payments of $510 adding up to $516 000.
Both amounts would total $816000, a great deal
more than his common-law settlement of $490 000.
Case 4 involves a worker aged 44 with pre-injury
weekly earnings of $660. He was electrocuted on 4
September 1993, suffering bums, brain damage and
paraplegia. His common-law settlement on 30 May
1997 amounted to $510 000. For an 80 per cent
whole-of-body impairment the worker would
receive a lump sum of $300 000 plus weekly
payments until retirement totalling $298 000.
Together, they amount to $598 000, again far
exceeding the $510 000 awarded under common law.
As the data to December for the frequency
distribution of settlements shows - the information
is in attachment B of a letter to the Leader of the
Opposition from the Workcover Authority84.8 per cent of the 1364 settlements of common-law
actions were below $300 000. Those settlements
negated any payments for pain and suffering and
any weekly payments for loss of income.

It is not unrealistic to project that if 208 of those
workers were to claim for compensation under the
legislation they would receive payments for
permanent impairment and CPI-indexed weekly
payments which, when combined, would at least
match the distribution of settlements between
$300 000 and $900 000 for common-law claims.

The evidence is clear. It is likely that total benefits
for seriously injured workers under the
government's scheme will exceed the benefits paid
to injured workers under the present scheme.
Hon. D. A. Nardella - Do you have any
actuarial evidence of this?
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Hon. W. A. N. HARTIGAN - Those four
examples were selected because they involved
people with various levels of injury and various
ages - and, therefore, lengths of time before they
turned 65. The examples are designed to
demonstrate that the combination of lump sums and
weekly payments, when properly adjusted for
present-day values, will generate the sums I have
referred to.
I can go through all the 208 if you like. I am talking
about those whose compensation levels exceed
$300 000. I am trying to deal with the sorts of people
who are always brought up when the opposition
argues that the government does not and will not
look after seriously injured workers. There have
been approximately 200 such cases since 1992, and
there may be some involving people who were
injured before that have still not come through.
However, over those five years there have been
about 40 or 50 a year, so we are not talking about
large numbers.
Members of the opposition and others keep talking
about the Premier having an overriding say in the
implementation of the changes. They should
understand that most of the impetus for the action
has come from the government as a whole. The
government will accept responsibility for what it
believes will be a beneficial change. Although you
will always have debate in a party like ours, in the
end we all accept that something has to be done.
Mr Nardella asked for evidence that the aggregate
amount of revenue paid annually to workers will be
no less than it is now. The actuarial assessment that
underpins the legislation supports that view. In
other words, the arrangement has been made on the
clear understanding that that objective will be met.
That is not a guess or simply a round number. When
we were doing this work as a group, not as a cabinet
or with the minister, the requirement was for
actuarial projections. I quoted four examples. You
will note the care with which we have chosen
equivalents to match the lump sum payments. In
other words, we have discounted the value of future
salaries by a certain amount less the CPI increase
and said, 'This represents the present value of those
payments'. We have gone out of our way not to hike
the payments we anticipate will come forward. We
have been satisfied after the most rigorous
examination possible that the net aggregate payment
to workers would not be reduced; if anything,
through instructions to the Workcover Authority,
we would rather err on the side of exceeding the
payment than falling below it.
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As the house knows, the payments are guaranteed
by the state. Recipients do not run the risk of getting
a lump sum, investing it and having the economy
crash or the particular investment opportunity
falling over. They will be guaranteed their pension
indexed to the CPI through to the age of 65 years.
I have heard arguments from people representing
vested interests saying that lump sums are better.
The clear evidence is that the people who want lump
sums are generally not looking at the interests of the
workers. That is the evidence of the review carried
out by working parties from the opposition and by
independent bodies. The argument for lump sum
payments and the computation of pensions is
invariably based on two considerations: firstly,
employers calculate an actuarially lower amount of
money than the pension will produce - the rest is
all flim-flam; secondly, they think, 'It's easier to get
my fee from a lump sum payment than from a
pension'. They are not bad guidelines for
rationalising lump sum payments.
I advise Mr Nardella that we have actuarially
assessed the impact of the scheme based on the best
experience available and determined that the
individual levels of payment would at least meet, if
not exceed, the present level.
Hon. D. A. Nardella - Are those actuarial
reports available?
Hon. W. A. N. HARTIGAN - I have not looked
at them, but since the instruction was clear and not
underpinned by a subinstruction to the effect of, 'By
the way, you shall not exceed that', there is no
reason for me to expect that will not happen. The
other thing the opposition may take as evidence of
our good intentions is that I would be the last person
in this chamber to greet with any enthusiasm an
increase in premiums of $100 million. Is it a question
of political popularity? I was asked, 'Would that
adversely affect employment?'. Yes, it would.
We have sat down and said we have to ensure the
workers are not adversely affected. We have said we
must ensure we do not run into unfunded liabilities
and that the common-law claims flowing from the
existing Workcover scheme are properly provided
for. Some people argue that the increases in
premiums are higher than they need be. On the
question of whether they should be higher or lower,
it is better that they be higher because we can adjust
them. If they are lower, we are always chasing our
tail.
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We have, in effect, made a decision that we will have
a conservative premium environment to ensure we
can catch up with the uncertainties ahead on
Workcover common-law claims that have not yet
revealed themselves. Every time Mr Nardella
puzzles about what we are doing here I ask
members of the opposition and the public to
contemplate what we have done.
Hon. D. A. Nardella - One of our problems is
that, like you, we have not had access to the
actuarial reports so we can satisfy ourselves that
those figures are correct.
Hon. W. A. N. HARTIGAN - The opposition
mayor may not have had access, but the truth and
accuracy of what I have said will soon be revealed.
We are as interested as Mr Nardella is in seeing a
year from now that the projections we have made
are accurate. We have, in a sense, a great deal more
at risk than the opposition has in failing. The
minister, other government members and I are
giving our unequivocal commitment that the total
compensation paid to workers will not fall. It would
be a significant personal embarrassment for me if it
did fall other than because of some radical change in
the level of traumatic injury.
Hon. R. M. Hallam - And to me and the
consulting actuaries.
Hon. W. A. N. HARTIGAN - Yes. Mr Nardella
should ask the minister that question. I have taken it
on faith that there is no reason why the Workcover
Authority or the actuaries would not do as we ask
them to do.
The payments will be guaranteed by the state and
indexed to CPI increases. They are designed to
ensure that a seriously injured worker receives
recognition for non-economic impairment and that
the injured worker receives an income that is
sustained through his or her life at whatever the
current economic costs are.
Surely the Labor Party and the Trades Hall Council
can have no argument with the government about
the structure and philosophy underpinning the
legislation. It encourages the employers and
employees to improve workplace safety and have
injured workers return to work as quickly as
possible after injury, and ensures that the injury, not
the responsibility, is the sole criterion in making a
compensation payment. It consequently removes the
uncertainty and inconsistency in the use of so-called
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common law and ensures that judgments are made
on the basis of medical facts.
The new legislation reflects the fact that the basis of
workers compensation is to look after the interests of
workers on or below average weekly incomes. It is
not intended to extend its income coverage further
than that. The legislation and its compensation are
not designed to cover incomes forgone by people in
professions earning high incomes. It is up to them to
protect themselves. This is a policy designed to
protect the average worker.
The objective assessment nature of the new
legislation will provide a reasonable degree of
certainty about premium levels, all other things
being equal. It will provide a solid base from the
Workcover Authority, and employers can make real
efforts to reduce injury and trauma where they occur
and to deal with them immediately and financially
in the most expeditious manner.
There is no argument among the members of the
government, from the Premier down, that we will be
making the most serious and strenuous efforts
possible to improve occupational health and safety
in workplaces. It is not just a question of keeping the
premiums down; it is not a question of ensuring that
injured workers get such-and-such a payment, but it
is a major question of social responsibility to ensure
the level of injury in the workplace is kept at a lower
and declining level.
There will be losers from this legislation. They will
be the people that we as a Parliament have
encouraged to exist substantially on the
imperfections that our failure to address the
common-law question has allowed to expand. I
understand the strength of the opposition from these
people for any change in the system that has served
them, if nobody else, well during the past century.
Their interests are not for the injured workers nor
good government nor the efficiency of the economy
in general. Therefore, members of Parliament from
both sides should exclude their interests from their
assessment of the public good.
Trade union leaders, particularly those in the
non-tradable sector - by which I mean those
looking after people who do not work in areas that
have to compete internationally either on imports or
export markets - seem unconcerned about
Australia's international and national
competitiveness. If they regard an increase in
Workcover premiums to support an increase in
common-law payments, notwithstanding the
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substantial leakage from those payments to the
professions that live off the workers compensation
system, as an improved level of benefit to workers
and a promise that the growth in common-law
payments to doctors and so on will continue to
stretch the boundaries of what the present common
law applies to, they will have to understand that we
have responsibilities to a broader public.
They should understand that we are all subject to
the common good. and that even if people are in a
non-tradable industry and are defended in the first
place against the vagaries of international trade, at
the end of the day our failure to compete nationally
and internationally will come back to bite all of us.
The attitude is, We don't care too much about
international competitiveness and we are perfectly
happy to see - Hon. D. A. Nardella - Who says that? Not us.
Hon. W. A. N. HARTIGAN - I am pleased to
hear him say he doesn't, in which case I look
forward to his support for getting rid of the
transaction costs associated with common-law
claims. Those transaction costs do nothing for
injured workers or people who are looking for
employment. If the Trades Hall Council has
fundamental concerns about levels of compensation,
it should raise them. But it should not use false,
unsubstantial and unsupported assertions to try to
argue the case for retaining common-law claims. It
should talk about how it can reduce the cost of
Workcover, because therein lies the only way that
compensation for injured workers can reasonably be
increased.
I was surprised that the Trades Hall Council rejected
the offer made by the Premier and the minister. It
was a great pity, because it missed an opportunity
not only to achieve slightly higher levels of weekly
compensation but also to have the present cases
transferred to a better, more beneficial system. Its
reaction was ill advised, whether because of a
misunderstanding, because of a lack of knowledge
of the two systems or because of malicious, political
spite.
The legislation at last provides a fair, compassionate,
worker-friendly and decisive workers compensation
scheme that reserves as much as it can of its
premium income for injured workers. It will stabilise
payments to injured workers at the present
aggregate net leveL It will also deal with the present
and prospective unfunded liabilities by setting
objective assessment standards and increasing
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premiums to meet the rising costs flowing from the
exploitation of the common-law flaw that has
bedevilled the Victorian system for 83 years.
The 1897 British legislation, on which our own and
much of the commonwealth legislation were based,
took an entirely new attitude towards compensation
for workplace injuries. Liability did not depend on
the negligence of an employer or any of his servants.
Compensation became payable automatically
whenever a workman met with an accident in the
course of his employment and was incapacitated.
The legislation, for which I ask the unanimous
support of the house, finally, after 100 years, fully
implements the original and universally accepted
principle of no-fault workers compensation.
Hon. C. J. HOGG (Melbourne North) - Every
member of the house listened carefully to
everything - or almost everything - Mr Hartigan
said. Most of us would say it was a terrific,
well-researched speech on legislation that the
opposition does not regard as terrific. He certainly
put his point of view in great detail and to great
effect.
Mr Theophanous thoroughly set down the
opposition's views on the legislation, which were
fully canvassed in the party room, and during the
committee stage those views will once again be put
on the record.

A civilised society is ultimately judged by the way it
treats its most vulnerable - its young, its old, its
sick and its injured. That is why my party finds the
legislation the most disturbing and troubling of any
Parliament has debated this session - and a good
deal has troubled us.
The Labor Party was founded on the union
movement of the day. For 100 years Labor, both in
government and in opposition - although mostly in
opposition - has sought to develop and implement
policies for all Australians with equity, fairness,
access and participation as their core values.
However, issues affecting Australians as workers and, by extension, injured workers - go to its very
heart.
All unions put a great deal of time and effort into
advising their members of their rights and their
obligations in the workplace. Unions take workplace
safety very seriously, and no-one would deny that
they have been in the vanguard of all attempts to
make workplaces safer. Unions have often risked
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considerable public opprobrium in using dramatic
and sometimes costly tactics to make their points.
Yet in the middle of the century, the use of dramatic
tactics was sometimes the only ways for progress to
be made.
A good friend of mine worked on the Chadstone
shopping centre building site as a labourer during
1959 and 1960. He can still make his friends' blood
run cold when he describes conditions on the site at
that time - and that would be within the memory
of most members of the chamber. He talks about the
precarious work carried out in all weathers against
the workers' better judgment - and about the
deaths.
We are light years from that time in many respects.
In my view, the pace has been set by the organised
work force, by progressive employers and by
governments that have done their best to get
compensation schemes right. When any changes to
Workcover are contemplated, the most important
aspect to get right is workplace safety. Any
measures that lead to better workplace safety, more
workplace accountability and more tightly regulated
sites should be embraced.
I would have to look seriously at any no-fault
scheme that offered decent and appropriately
indexed benefits to injured workers. I know lump
sum payments can be something of a lottery and
that often they fail to generate the income needed
many years hence, but the amendments we are
debating do not provide the benefits I would be
seeking. In the absence of a scheme that offers
decent and appropriate benefits, workers must have
the fundamental right to seek justice in the court and
to seek compensation for traumatic injuries that are
the result of other people's negligence.
I know from talking to constituents of mine - I am
sure other members have had the same
experience - that for injured workers the
psychological release of going to court in a sense
puts the worst of the trauma and struggle behind
them. Maybe it draws the psychological line in the
sand. I do not say that happens with all injured
workers who seek their common law rights, but I
believe it happens for a significant number. There is
also a powerful argument that says that the threat of
court action keeps the pressure on employers,
forcing them to take worker safety seriously and to
run safe and secure workplaces.
At this stage in the debate, after the major speakers
have made their contributions, it is always hard to
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know how to make the most of one's time. I thought
I would concentrate on some of the ways in which I
believe the amendments will affect women workers.
I want to look at the plight of women, particularly
migrant women workers, who are often affected by
workplace injury. Let us remember that weekly
payments dropped from 95 per cent of pre-injury
average weekly earnings to 75 per cent or 60 per cent
at 13 weeks.
The people hardest hit by this change are the ones
with the most severe injuries and low incomesnotably I guess, those who have only a part-time
income. In June this year, 73 per cent of part-time
workers were female. One can see therefore a
disproportionate effect on women's average
earnings of $460 gross per week, which according to
ABS figures of August this year will drop to
$345 gross after 13 weeks if the woman has no
capacity for any work, or $276 gross if she has some
capacity.
Of the injuries suffered by women, sprains and
strains account for 67 per cent, stress injuries for 8.5
per cent and RSI, or musculoskeletal disease, 7 per
cent. Because of the change of the terminology from
'totally incapacitated' and 'partially incapacitated' to
evaluation of 'a work capacity' or 'no work
capacity', workers who have sprains and strains,
occupational overuse syndrome - which is RSI and musculoskeletal diseases are likely to be
classified as having a work capacity, therefore
receiving 60 per cent of payments after 13 weeks;
whereas prior to this proposed amendment to the
legislation they would have received 95 per cent of
pre-injury average weekly earnings.
The requirement to declare previous injuries or
illnesses to prospective employers would or could
jeopardise any prospect of being employed while
cutting off income for those with current work
capacity. With our existing unemployment rates of
around 9 per cent, workers who declare pre-existing
conditions will have no real chance of obtaining
suitable alternative employment. Similarly, it is
women who suffer most cumulative onset injuries,
overuse injuries, sprain and strain injuries.
Clause 42 will specifically disadvantage those with
cumulative onset injuries as it requires notice to be
given to the employer 'within 30 days of the worker
becoming aware of the injury'. This may well give
rise to dispute about when the worker first became
aware of the condition - was it the onset of pain,
the first medical consultation for pain or the first
information that this condition was employment
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related? Migrant women workers suffer
disproportionately from such injuries, yet these are
the very workers who, with poor English language
or literary skills, will be disadvantaged by the tight
time frames and the lodging of the forms 'in a
manner and form approved by the authority'.
We heard at question time today that there is a
record level of employment in Victoria. I doubt
whether the new jobs are in the main full time; so
many jobs these days are not full time. Many of the
new jobs are part time, and many of those are casual.
Many, of course, are held by women. In part they are
the jobs that suit them because they are not full time
but they are usually the low-paid jobs and they are
in areas where we all know many painful, often
invisible, incapacitating injuries are sustained. These
workers - these women - are not going to be well
served by this legislation, and to lose the right to use
the common law may be a real disaster for some,
both materially and in a psychological sense.
Certainly that has been the submission made by
various constituents of mine. The area I represent is,
as Mr Nardella and I would say, an industrial area;
it is largely a migrant area, and people have felt
strongly about the legislation and have taken the
time to ring or call in and say so. One of my
constituents who wrote to the Minister responsible
for Workcover, Mr Hallam, and to the Premier and
from whose letter Mr Theophanous read this
morning also wrote to me, and I want to conclude by
quoting from her letter. Her name is Sheila Tucker
and she lives in Sunbury. Her husband, as
Mr Theophanous pointed out, is a world-class jazz
pianist. When I received the letter I rang them to talk
a little about the circumstances that they found
themselves in, and Mr Tucker was at home. I found
him to be a man of immense stoicism, balance and
good humour despite the appalling injury suffered
when he literally smashed the base of his spine in an
accident at the Victorian College of the Arts.
I want to quote from several paragraphs of
Mrs Tucker's letter because they seem to me to sum
up with particular eloquence what a number of
people struggle to say - perhaps about injuries that
are not as bad but nonetheless ones that they find
difficult to describe when talking about themselves.
Mrs Tucker wrote that since her husband had
surgery in August 1992 he:
has done everything that doctors have advised; we
have fought to have him included in a pain
management program and for the ongoing therapy
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which enables him to stay mobile with the assistance of
crutches.
He is currently attending a session each of
hydrotherapy and massage every week (and was doing
a weekly session of Feldenkrais physiotherapy but that
was cancelled by the insurer on Friday, September 26)
as well as doing various exercises at home. In order to
maintain his current physical condition (doctors have
virtually given no hope of any improvement) he must
work at it every day which, because of the exertion,
increases the pain level. This does not leave time for
much of anything else ... While we manage to deal with
most of the above fairly well, the thing that is most
difficult to handle is the ongoing and constant battles
one has to cope with in dealing with the
insurer/Workcover Authority. The fact that the
terminology of the various levels of long-term injury is
ludicrous in the extreme is, in and of itself, a
problem - e.g. how can a person who is totally and
permanently incapacitated not be seriously injured?
One would think that a seriously injured person may
have a chance of improvement, but when categorising a
person as being totally and permanently injured, this
says there is no hope of improvement. Which would
you prefer? In fact, of course, according to the
Workcover levels a person who is seriously injured is in
worse shape than a totally and permanently
incapacitated person. Does this make sense?
Accordingly, the weekly payment schedule is the
reverse of what comrnonsense would dictate. Or have I
missed something here?

She concludes:
Now I believe the government is considering removing
the right to sue for damages. I am appalled to think that
such a move would even warrant consideration. Surely
the current cap placed on common-law claims is
already sufficient. Believe me, no amount of money
could help to relieve pain or to replace a lifestyle. In
certain circumstances I would beg to suggest that an
amount of $187 000 (or whatever the cap is) borders on
insulting. Do you have any conception of what
happens to people (mentally and physically) who are
seriously injured? Perhaps before any further
reductions are made you might look for some insight
into the lives of injured persons, before and after the
injury!

I suppose it is the pitch and intensity of that last
comment that made me believe that the right to keep
the use of the common law - perhaps never to be
used in most circumstances but the right to have
that - is tremendously psychologically important
for some people. Other constituents have come into
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my office who have really only been able to leave
behind them the stress, the trauma, the disaster of
what has happened to them when they have taken
that action. To remove the right to take that action
will have consequences that we have not looked at
enough. I know many of my colleagues will want to
stress that point as the debate goes into the evening,
but from the small experience I have had with
injured workers across the counter at my office and
with colleagues when I was in the work force, I have
found it to be a very important psychological issue.
As I said at the start of my contribution, were the
Workcover scheme perfect in the way it delivered
benefits that would not be necessary. I have found
from people who have come into my office that it is
a struggle for them to obtain the benefits set down,
to attend the courses - and not find they have been
cancelled - and to be able to get the therapies that
are prescribed without being hassled over them.
Until the day we have a perfect scheme - that
would be wonderful- people on this side of the
house do not want to lose access to common law. We
see that as very important.
I am by no means an expert in this field, but I place
on record the things I have observed from the
legislation and of which I have been advised. Many
contributions will be made tonight that will trace in
much more detail the objections from our side of
politics. I want to set these things on the record, not
just for Mr and Mrs Tucker, but for many other
constituents who have taken the time and trouble to
get in touch with me.
Hon. P. A. KA TSAMBANIS (Monash) - It is
with great pleasure that I speak in favour of the bill.
No doubt we will hear a lot of debate this evening
and in the wee small hours of the morning. It will
probably replicate the type of debate going on in the
public arena over the proposals contained in the bill.
During the past few months various sections of the
public - to wit, some sections of the legal
profession, trade union movement and the Labor
Party - have been deliberately distorting the
position of the government. They have been
deliberately presenting a position to the public that
they know is calculated to generate the greatest
possible fear about what the government is trying to
achieve. That is why I welcome the opportunity to
speak on the bill in an attempt to clarify why the
Labor Party and its fellow travellers in the union
movement and in some sections of the legal
profession are completely wrong about what they
are doing to prop up their crumbling base.
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I shall not speak for the same duration as
Mr Theophanous and I probably will not speak as
eloquently as Mr Hartigan did during his erudite
discussion of the development of the legal system
and particularly common law. I would almost have
been inclined to call him My Learned Colleague if I
did not think he would take offence at my
suggesting he in any way has some form of legal
training. I believe he considers it a badge of honour
that he does not!
The bill delivers a workers compensation system of
which the people of the state can be proud. In
particular it delivers peace of mind for injured
workers and those who fear the potential of
suffering workplace injuries. Workers can rest
assured that under the system introduced by the bill
they will be properly looked after. They will receive
fair and just compensation in the form of weekly
payments to compensate for their loss of earnings
and put them back in the position they would have
been in if they had not been injured. Moreover, they
will receive medical treatment and rehabilitation. A
person with a permanent incapacity will have access
to automatic compensation for non-economic loss.
That will be achieved without need for protracted
legal action and without the need for the injured
worker to prove fault or negligence on the part of
the employer. It will be achieved in a timely manner
rather than having a case drawn out for many years
under our legal process.
The system will ensure total protection for those
who are injured in the workplace. I put that on the
record because some people, for pure political gain,
have been manipulating, twisting and distorting the
facts. These people should be condemned for their
actions, which prey on vulnerable people. Any fair
and just workers compensation system should
ensure that premiums for employers are as low as
possible and that that position is sustained because,
as Mr Hartigan made clear, the level of workers
compensation premium is directly related to the
level of employment in this state. We saw that
during the 10 years of Labor maladministration with
the premium blow-out and excessive payouts - Hon. D. T. Walpole interjected.
Hon. P. A. KATSAMBANIS - If Mr Walpole
truly cared about workers he would be concerned to
have sustainable low premiums because that would
ensure that employers were able to provide
maximum employment opportunities for all
Victorians.
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As well as low premiums, the workers
compensation system should aim to provide fair and
easily accessible medical treatment and
rehabilitation services for injured workers. Most
importantly, a workers compensation system should
compensate injured workers for the losses they have
suffered to put them in positions similar to the
positions they would have been in had they not been
injured. I do not step away from that primary focus.
The injured worker would have been receiving
wages on a weekly, fortnightly or monthly basis for
his or her services. The primary objective of the
system is to replace those earnings and provide
medical treatment and rehabilitation to encourage
injured workers back to productive work. The
weekly benefits should be the main focus of the
workers compensation system and that is what the
bill does. The bill reinforces the focus of the workers
compensation system that has been in operation
since 1985, when the former Workcare system was
introduced.
I agree that there should be payment for
non-economic losses when someone has suffered
incapacity, but I do not believe, particularly at a time
when a worker is receiving treatment and is trying
to rehabilitate himself or herself in order to return to
gainful employment, that injured workers should be
subject to the lottery of the common-law claim or
having to prove fault or negligence on the part of the
employer before he or she receives compensation.
We have done away with the concept of workers
having to rely on fault on the part of their employers
to claim compensation for injury that occurred many
years earlier. Over many years the common-law
system has proven to be a rigid, difficult and
inadequate system for people injured in workplace
accidents.
On 30 September 1986 at page 732 of Hansard the
former Treasurer, Mr Rob Jolly, who I believe was
the former member for Dandenong, commented on
the general inadequacy of common law. He states:
The proposal rests on three fundamental points. The
first relates to a general no-fault scheme. It is interesting
that eminent lawyers both in this state and in New
South Wales, who do not make their money out of
third-party cases, hold the strong view in favour of a
no-fault system. Both the Dean of the Faculty of Law at
the University of Melbourne and the Dean of the
Faculty of Law at the University of New South Wales in
Sydney hold the view that we should have a no-fault
system, and they hold that view for two fundamental
reasons: firstly, because of the exceptionally costly
system of common law that operates both here and in
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New South Wales; and secondly, because of the
inequities that arise when one relies on an outdated
common-law system. The government believes the
benefits should be delivered to those persons who are
seriously injured, regardless of whether they can or
cannot prove negligence by another party.

As honourable members would know, I do not agree
too often with anything the previous Labor
government did - and certainly not with
Mr Jolly - but on that point he had it absolutely
100 per cent correct that injured workers should not
be forced to rely on an outmoded common-law
system or on proving negligence or fault in order to
be compensated and to provide for their families
during the time of their greatest need, during their
workplace injury. The system should be that they
know whether it was their fault, their employer's
fault, someone else's fault or no-one's fault that they
will receive compensation if they are injured in the
workplace, which is what the bill does and the
government's intention. The government wants to
provide fairness and equity to all workers,
particularly those who are injured in the workplace.
It does not want to subject those people to seeking
common law to try to prove negligence, incurring
legal costs and drawing out disputes for two or three
years - an average claim takes more than two years
in the common-law system - before they are
provided with some form of compensation. That is
why I support the initiatives in the bill to remove
access to common law in circumstances of
workplace injury.
I focus on the fact that the Labor Party, particularly
through the Leader of the Opposition in this place,
has strenuously defended the rights offered by
common law. It is interesting because these
wonderful defenders of the rights of the common
law attempted to completely remove common-law
claims in the 1985 Workcare legislation, and again in
1989 when they had another go. Both times they
were stifled by opposition within their own ranks
from their controllers in the trade union movement
and the Labor lawyers. But, as Mr Hartigan so
eloquently pointed out in his contribution, the
commonwealth Labor government removed
common-law claims in the commonwealth's workers
compensation system. A Labor government in South
Australia has done the same thing.
Most importantly, the Leader of the Opposition in
this place and others fail to realise that within the
current workers compensation and Workcover
system very few people get access to common-law
claims. In 1996-97 more than 3100 claims were
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reported to the Victorian Workcover Authority.
Since the introduction of Workcover just over 1300
people have received common-law settlements, so
we are talking about a small proportion of all injured
workers. When I hear people like Mr Theophanous
and some of the lawyers and the trade union
movement defend common law and hold it up to be
an absolutely faultless system to which everyone
should have access, I think to myself: if it is good
enough for this very small percentage - less than
5 per cent, or about 2 or 3 per cent, of all injured
workers have access to common-law claims - why
doesn't the Labor Party advocate that all injured
workers should have access to this fantastic system
it is defending so eloquently? Is the Labor Party
saying it wants to ensure that all injured workers
have access to the common-law system, because that
is the best possible way of compensating injured
workers? Opposition members defend the common
law so stridently and passionately, as if it were
unambiguously and immutably the best possible
system an injured worker could rely upon. If that is
the case, why doesn't the Labor Party argue to
extend the system to all injured workers? Why
should it restrict the benefits of this fantastic system
to a small percentage of injured workers and not roll
it out to all of them?
Many years ago Victoria had a similar system. As
Mr Hartigan pointed out, workers under the system
were the ones left carrying the can. It was not a
system that protected injured workers, which is
something that has been known in this and other
countries since the turn of the century. We have
consistently introduced legislation that limits access
to common law because at the end of the day that
system is based on an adversarial process, on having
a winner and a loser. Where there are winners or
losers, often it can be the injured worker who ends
up the loser.
It is interesting that of the 1308 common-law claims
that have been settled under the Workcover system
95 have been settled for no compensation; in other
words, 7.3 per cent of those workers who access the
common-law system ended up not getting 1 cent out
of the system. That is not a fair and just system.
Injured workers should not be left with the lottery of
common law to provide for their families and to
have compensation for their injuries. A statutory
scheme where the entitlements are known, where
they are not arbitrary but based on well-established
principles, where injured workers can receive
weekly payments to compensate them for their loss
of earnings, where they can receive payment for
their medical treatment, rehabilitation and
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associated expenses and where seriously injured
workers can also reap a benefit for the non-economic
loss associated with their injury or illness caused by
a workplace accident, is the sort of system I should
have thought the vast majority of Victorians,
including the opposition, would have supported.
That is why I support the proposed legislation.
Much has been made about common law and how it
provides for a one-off payment, which allows people
to get on with the rest of their lives and not have to
rely on weekly payments and handouts. I did some
research and discovered, with not a lot of searching,
that between October 1995 and December 1996 - a
period of only 14 or 15 months - 484 people
received Workcover common-law payments. Some
261 of those people received more than $15 000 in
common-law payments. By July of this year between 7 and 22 months after the payments were
received - 183 of those 484 people had gone off to
what is now called Centrelink and applied for basic
social security income support, which puts a lie to
the fact that these people get their one-off payment
and are out of the system forever; they can live the
rest of their lives in peace and harmony without
having to rely on the system. So between 7 and
22 months later 183 of the 484 people who had
received common-law payments had knocked on the
door of the social security office and said, 'We need
support; we need assistance'. Although 128 of those
people were still precluded from applying for
benefits because of the treatment of lump sums by
Social Security 79 people, less than two years after
they had received their common-law payment, were
being paid social security.
Of those 79 people, 43 received more than $100 000
in compensation. Of the 43, 21 received more than
$200 000 in common-law payments. The argument
that they go out of the system is a fallacy. The
unfortunate reality is that for many people the
payments are treated like Tattslotto wins. Lump sum
payments are dissipated, badly invested or spent
unwisely and the people concerned end up on social
security, which is what the government is trying to
avoid. It must be soul destroying for a person who,
firstly, receives a workplace injury and cannot work
again and, secondly, receives a compensation
payment and not only has to rely on the social
security system, but a few months or years later
must claim social security payments.
A lot has been made in the media about the new
scheme's removal of lump sum payments for
permanent impairment. Under the bill there will be
one payment and then periodic payments to avoid
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the circumstances I described where people who
have received compensation have to resort to social
security benefits. Had those lump sums for
non-economic loss been changed into periodic
payments it would have had significant implications
for social security recipients.
The minister undertook that the impairment benefits
would not be paid by instalments until the
commonwealth government gives an undertaking to
the state government that those payments will not
be taken into account under the social security
income test. That was an iron-clad commitment.
Those provisions will not be proclaimed until the
commonwealth government makes a commitment
that the people receiving such payments will not be
disadvantaged for social security purposes. I was
heartened to read a letter from the federal Minister
for Social Security to the Minister for Finance dated
10 December. It states:
I am happy to confinn my in-principle support for
favourable treatment of periodic payments of
compensation for non-economic loss.
That favourable in-principle agreement from the
Minister for Social Security endorses in full this
government's commitment. Although discussion is
continuing on implementation, it will require a
change in the social security act. I am sure the
minister will honour his commitment that the
provisions will not be proclaimed until the social
security implications are fully worked through
between the state and the federal governments.

In conclusion, I must pick up some of the comments
made by Mr Theophanous. His speech was so
verbose and so boring that I could not spend the
whole of the 4 hours in this place listening to him.
He was repetitious, tedious and used the same tired
arguments that the opposition always uses. But I
picked up one point when he spoke about workers
from non-English-speaking backgrounds. He said
the Victorian Workcover Authority had failed those
workers and was not providing them with
information in their own languages. Mrs Hogg also
alluded to the fact that migrant women were not
being served well because they had to complete
forms they did not understand before making
claims. Certainly she made the point that there must
be provision for people of non-English-speaking
backgrounds. I point out to both Mr Theophanous
and Mrs Hogg that the Victorian Workcover
Authority is the leader in this country in prOviding
information to all Victorians irrespective of their
background and their language. The authority
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produces literature in 10 languages other than
English and that is provided to both employers and
employees. It is important to provide it to employers
because many come from non-English-speaking
backgrounds. An interpreter service is also
prOvided. At the initial claim-form stage the person
is asked whether he or she requires an interpreter. I
recall that some time ago the authority took out
advertisements on prime time commercial television
in about 10 different languages other than English.
I do not know of any other authority or corporation,
public or private, that has ever taken prime time
advertising space on commercial television in
languages other than English. Mr Theophanous
accuses the government and the Victorian
Workcover Authority of failing people of
non-English-speaking backgrounds. He should not
be the one to cast the first stone. The commitment of
the authority and the government to people of all
backgrounds has been first class and the
advertisements and information provided by the
authority are good examples of the commitment of
this government to people with
non-English-speaking backgrounds.
I would not support any bill that takes away the
entitlements of injured workers; nor would I support
one that compromises the process of providing
compensation, rehabilitation and treatment for
injured workers. Irrespective of what the opposition
has tried to peddle in the community over the past
few months, this bill does not do that. It provides a
workers compensation system that is fair, just and
ensures that employers will continue to pay the
lowest premiums of any state. That can only
encourage continuing job growth and investment in
Victoria. Importantly, it ensures that all injured
workers will have access to a fair and just
compensation scheme without having to go to court
to prove that someone else was at fault or was
negligent. For those reasons, I support the bill and
urge government members to discount the illogical
views of the opposition.
Hon. D. T. WALPOLE <Melbourne) -It is
interesting to follow Mr Katsambanis because we
arrive at our conclusions from two different
positions. I look at the bill from the point of view of
someone who has been a trade union official for
many years. I have had considerable experience
dealing with injured workers and the problems that
confront them. Mr Katsambanis comes to his
conclusions from a theoretical angle.
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Mr Katsambanis says that the proposal is in the best
interests of workers. He has not been among those
injured workers and seen the trauma, injury or hurt
of those people and their families as I did over
19 years as a trade union official, when I was living
and breathing that stuff every day. He has not seen
those things and I challenge him to give me any
proof that he has a proper understanding of the
matters that trouble injured workers and their
families on a day-to-day basis. He does not know. It
is as simple as that.

Needless to say, I oppose the bill. I do so with a
sense of deja vu because over the past five years
members on this side of the house have had to get
up on five occasions to try to protect injured workers
from the deprivations proposed to be imposed on
them by the government. Opposition members
wonder when the attacks will cease. The
government will not be happy until it has stripped
the last remaining shreds of dignity from people
who rely on payments because they have suffered
injuries in the workplace. The government does not
believe that injured workers have a right to dignity.
I spoke in the debate on Workcover in this house
when the government last set out to reduce benefits
available to injured workers, which coincidently was
exactly 12 months ago yesterday. I refer to my
contribution, which is reported at page 1239 of
Hansard of 10 December 1996. It states:
This bill continues the attacks on people who are
already suffering greatly and heaps further indignities
and suffering on them. It is unbelievably callous
legislation, but what would you expect from this
government, given its track record? Workcover should
be a safety net for those unfortunate people who as a
result of work injuries are unable to carry out their
preferred occupations. When Workcover was
introduced it was clear the government sought to
provide a safety net with large holes. It wanted to
shake out as many workers as it could and did not
want to be responsible for injured people. This is the
next stage. This bill seeks to cut a few more holes in the
safety net. Unfortunately, this will not be the end.
Further legislation will be introduced -

how right I wasto increase the number of holes in the safety net to
shake out more workers at the bottom in the interests of
so-called financial responsibility or economic
rationalism.
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It is an absolute disgrace that Parliament is debating
this bill, which is introduced by a heartless government

and a minister who does not show a shred of humanity.
I do not like having to say that about the minister
because I have some respect for him, but I would have
more respect if he stood up to the people who are
pushing the agenda and said that workers
compensation is about protecting workers, not about
some economic rationalist philosophy Of, as
Mr Nardella said, attacking lawyers who might be
rorting the system. Of course some people are rorting
the system, but the answer is to put in place proper
structures to prevent them doing that rather than
attacking the people we should be protecting.
What I said on that occasion applies equally today.
Nothing has changed. The attacks continue, and I
bet my bottom dollar that next year I will be saying
it again - next year it will be six times in six years,
and the deprivations will go on.
At the end of the day the government would like to
take 'workers' out of 'workers compensation'. That
is a bit difficult so bit by bit it will take
'compensation' out of 'workers compensation'. The
government is blinkered by its ideology of economic
rationalism.
As I said, for many years I was a union official. I
have been out there and seen the problems. I have
met the injured workers, their families and
dependents. I have seen close up the tragedy and the
trauma. Members of the government do not want to
know about it. They are running out of the chamber
because the truth hurts. I have visited injured
workers in hospitals. I have been to accident sites. I
have been to funerals of workers who died on the
job. I have been to the Coroners Court and heard the
tales of horror. I have seen it; I have lived it. How
many government members have done the same? I
suggest the answer is none! I have felt the pain of the
loss those people were suffering.
The government's agenda is driven simply by an
inability to understand the pain and suffering that
injuries in the workplace visit on people and their
families. Of course it is true that every effort should
be made to ensure the financial viability of the
accident compensation scheme, but that need not
and should not be at the expense of injured workers,
which in large part is what the bill does.
The minister's only response to increased costs is to
place an even greater burden on workers - the very
people the scheme is designed to protect. Not for
him the caring approach. The government should
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commence with the basic premise that workers
compensation schemes are all about people. Most if
not all of those who are so unfortunate as to be
dependent on the system are in that situation
through no fault of their own and must be given
priority when any proposed changes are considered.
The reality is that those people are an easy target in
the eyes of the government and the minister, who
seeks to portray himself as a caring individual. If his
cover was not blown previously it is blown now and
the charade is finally over. The minister has exposed
himself as a totally uncaring individual. He heaps
indignity upon indignity on injured workers. His
attitude is to kick them while they are down.
The truth is that now they are kicking back. They
have been out in their tens of thousands knocking on
the door of this place. They are not beaten in the
fight. The fight has been enjoined and it is certainly
not over yet. The workers are ready to continue the
fight because an attack is being mounted on their
wellbeing. They are not prepared to sit back and
accept the government's continuing kick them and
removing what has been put in place over many
years to protect them and their mates when they are
injured on the job.
The minister is not prepared to examine the
Victorian Workcover AuthOrity with a view to
removing the inefficiencies, trimming the fat by
streamlining the bureaucracy or making the
organisation leaner and more efficient. If he were
honest he would admit that there are areas in the
Workcover Authority that could be tightened up,
with resultant financial savings.
Sitting suspended 6.30 p.m. until 8.02 p.m.
Hon. D. T. WALPOLE - Prior to the suspension
of the sitting I was talking about one area where
savings could have been made in the Workcover
Authority. An area of concern that should have been
looked at by Workcover is the process which is
initiated following discontinuation of an injured
worker's benefits and which requires the worker to
take the matter to conciliation.
We now hear the minister saying that the
conciliation process is working very well. On
15 October he said, 'It is a matter of some envy in
other jurisdictions'. The minister is entitled to his
view but it is all a matter of opinion. I do not wish to
argue the rights and wrongs of the minister's view
but I point out to him that many matters are not
settled at conciliation. Of course one would not

ACCIDENT COMPENSATION (MISCELLANEOUS AMENDMENT) BILL

1268

COUNCIL

expect a 100 per cent result - there will always be
matters that are not capable of being resolved at that
stage. Nevertheless, of those matters that are not
resolved and go on to the next stage - which is the
courts - a total of some 90 per cent are determined
on behalf of the worker.
If commonsense applied in the Victorian Workcover
Authority one would be entitled to assume that
serious note would be taken of that statistic and
more effort would be put into resolving matters
rather than subjecting workers to the pressures that
come with being forced to run off to the courts to
seek justice, which occurs in some 70 per cent of
cases.

The legal costs incurred in court cases relate to
significant problems associated with the legislation
and its administration. Legal practitioners acting for
workers are not responsible for the initial
decision-making process. Workers' solicitors do not
reject or dispute claims. It is relevant that in some
90 per cent of cases that proceed to court the plaintiff
is successful. The majority of cases proceed to court
because of interference by the Victorian Workcover
Authority on procedural and policy matters or as a
result of employers refusing to accept the advice of
legal practitioners and/ or barristers acting on behalf
of their insurers. That is unfair and places even
greater strain on workers who are already suffering
as a result of injuries suffered in the workplace.

In a humanitarian sense there is a genuine need to
reduce the number of injured workers who are
forced into the courts. However, if the minister and
the Workcover Authority find it is beyond them to
approach the matter in a humanitarian manner
perhaps they can look at it purely in respect of the
costs involved. It would make more sense financially
to take a more realistic approach at the conciliation
stage with a view to causing fewer workers to go to
the courts, with all the medical and legal expenses
that entails.
Surely that area could be tightened up. Surely there
are savings to be made simply by being more
realistic as to the odds of a worker being successful
in the courts based on previous experience. But, no,
the authority blunders on insensitive to both the
financial costs and the costs to workers of doing so.
Instead of addressing the problem the government
seeks to remove the right to redress at common law.
For the government to go down this track is an
absolute disgrace and an abrogation of its
responsibili ty.
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A letter from the secretary of the Victoria Police
Association dated 15 October 1997 - I presume all
members received it - gives an example of the
inefficiency in the Workcover area. The letter deals
with a case that demonstrates the anti-worker bias
with no concern for the costs involved that
permeates the Workcover Authority. The letter
states in part:
Recently one of our members lodged a Workcover
claim for 3.9 per cent loss of hearing. The claim was for
$2539.55. The claim was rejected and failed to be
resolved at the conciliation stage and proceeded to the
Magistrates Court where some 12 months after the
claim was first submitted the Workcover Authority
agreed to pay our member the amount of $2420 in
compensation. This was an overall reduction of $119.55.
We believe that Workcover amassed legal expenses in
its fruitless exercise to the tune of $6000.

That is consistent with the adversarial approach of
the Workcover Authority. Instead it should look at
the real position and begin to understand that most
workers are genuine. The authority simply cannot
see that. The letter continues:
What appears to be occurring with Workcover is akin
to giving Dracula the keys to the blood bank. If
government seriously wants to address the problem of
spiralling costs of the Workcover system, then let it
look at the Workcover management first.
If it is established that the Workcover Authority is not

being properly administered, then to take away a
person's rights to sue for negligence would be a total
travesty and abrogation of parliamentary
responsibility. I support that view.

An assessment of $6000 for Workcover legal costs
would not be far off the mark, and that is a
disgraceful waste of funds. That is but one example,
which you must multiply many times to get any
idea of the losses that have been incurred.
I understand that the losses incurred by the
Workcover Authority over the past financial year in
legal and medical costs is of the order of $98 million.
There is a lot of fat that can be cut from the system.
That matter should have been addressed, but it has
not been simply because the Workcover Authority is
unable to accept that most Workcover claimants are
totally genuine. If you forget the cynicism and
approach these matters with a real concern for
injured workers and an acceptance that the
overwhelming majority of claimants are genuine, it
is possible to dramatically reduce the number of
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cases that go to court, with all the costs that are
subsequently incurred.

up a trench and as a result the trench falls in and
injures a worker, a negligent act has occurred.

I think it was on Thursday, 29 October, that I
switched on my radio and heard by chance the tail
end of an interview by Terry Laidler on 3LO. The
interviewee was Eileen McMahon from the
Workcover Authority. In the short bit I heard,
Ms McMahon was evasive and unable or
unprepared to properly address the questions
Mr Laidler put to her. She continually claimed that
the proposed changes would benefit workers,
without in any way demonstrating positively how it
would be so.

There are examples where negligence is not so clear
cut. Take, for example, repetitive strain injurytenosynovitis, acute tenosynovitis and so on. In the
late 19705, that became a matter of concern. Not only
in the union in which I worked but across the union
movement it become known as Ericsson's arm,
simply because it was first identified at the Ericsson
plant at Broadmeadow~. RSI is a soft tissue injury
that arises from a failure to properly rotate workers
who carry out highly repetitive tasks and to not
properly assess workstation ergonomics.

Later on the same day I was again listening when
Mr Laidler said that a number of people had rung in
to say they felt he had not given Ms McMahon a fair
hearing. He admitted to that, making the point that
from her very first statement, Ms McMahon was
disingenuous and sought to put a spin on her
comments that did not lead to the truth. I point out
that Mr Laidler was a member of the Workcare
Appeals Board, so he has an intimate knowledge of
the system. From his experience with the board he
had obviously formed a different Wlderstanding of
the genuineness of most Workcover claimants and
was prepared to view their predicament seriously
rather than adopt the adversarial approach of the
minister and his minions.

My knowledge of RSI goes back much further than
the 19705 and 1980s, because I suffered a mild form
of it in the 19605. I had a very sore and swollen right
forearm. When I went to the doctor I was told I had
a form of repetitive strain injury. It arose because the
work I was doing was somewhat repetitive. I was an
electrician and my constant use of a screwdriver and
pliers created a soft tissue injury or a repetitive
strain injury in my right hand. I was given
medication for it, and it cleared up in a short time, so
I had a very mild form of it.

The government's approach to workers
compensation is fundamentally flawed. Any scheme
must primarily and absolutely be about the
protection of injured workers. Of course, the
financial side must be a matter of concern, but it
must not be the primary focus. The welfare of
injured workers and their families must come first.
The government has lost sight of that fundamental
fact - although I doubt whether it has ever
acknowledged it. The government is unable to
recognise that humanitarian outcomes must in the
final analysis take precedence over financial ones.
There is no doubt that the ability of injured workers
to take common-law action causes negligent
employers to have second thoughts. The
government claims that the increased penalties for
unsafe work practices will deter negligent
employers. That may apply in some instances, such
as on construction sites, in heavy industry, the
mining industry, and so on, where the failure to
institute safe work practices can be clearly identified.
For example, on a construction site it is blatantly
obvious that, if an employer fails to properly shore

When you meet people who have been affected by
major repetitive strain injuries - and I dealt with
many of them when I worked as a union official you recognise how debilitating the injury can be.
Sore arms, sore necks and sore shoulders make it
impossible for people to continue to carry out their
normal occupations. To claim, as the government
does, that the increased penalties will help stop
those injuries is absolute nonsense. There is no
legislation that requires employers to properly rotate
workers and ergonomically assess their
workstations. How will increased penalties help? It
is not as clear cut as that. The injuries will continue
unless employers are made aware of the need to
rotate workers and ergonomically engineer their
workstations. Unless that happens, increased
penalties will simply have no impact.
The ability to take common-law action can be and
has been instrumental in reducing the incidence of
those types of injuries. Repetitive strain injuries are
not restricted to process workers, such as those at
Ericsson's, who carry out repetitive production
tasks. They are also prevalent in office
environments. Increased penalties for negligent
employers will be of little value, if any, in that
environment. Certainly, they will not have the same
impact that a worker's ability to sue at common law
has had. If the government is genuine about wanting
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to bring maximum pressure to bear on employers
whose approach to the welfare and safe employment
of their employees is negligent, a dual approach
would be the best means of attack. By all means
increase penalties. Members of the opposition would
have no objection to that approach - in fact we
would give it our total support. At the same time the
ability to sue at common law should be retained,
which in conjunction with increased penalties would
be a far more effective deterrent.
Repetitive strain injuries are not the only area on
which common law has had an impact by
highlighting areas of negligence to the further
benefit of workers and the community. Many
deficient work practices and duties of care have been
exposed as a result of common-law accidents. One of
these areas is asbestos removal, which is now
stringently regulated due to claims by injured and
dying workers.
I have worked in and around asbestos on many
occasions during my life as an electrician and,
therefore, I am concerned about my own future
prospects. I am grateful to those whose actions at
common law have led to publicity about the dangers
of exposure to asbestos. Many lives have been and
will be saved as a result.
I recall an event in the early 1980s which
demonstrates the incredible negligence that
employers have been known to carry out. On this
occasion I was at the CSR plant in Yarraville on an
inspection with a judge of the New South Wales
industrial court. In the course of moving around the
plant to familiarise the judge with it, I saw a guy up
on a ladder happily knocking asbestos lagging from
a pipe with no protection whatsoever for anyone
around him.
It was a day similar to today, with a hot wind
blowing and asbestos was flying all over the plant.
The manager of the factory, recognising that he had
a slight problem on his hands, called the guy down
and said, 'This man is a union official'. The bloke
immediately pulled out his card and said, 'I'm a
member of the plumbers union'. I said,'I don't care
what union you are in, I'm concerned about what
you're doing with this asbestos, allowing it to be
knocked off and to blow around the site, creating
potential dangers for everyone on the site and all
those people who live anywhere near the site'.

What amazed me was that the company was CSR;
and if any company ought to know the dangers of
asbestos, it is CSR. With the Wittenoom experience,
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and with all the matters that have gone on with CSR
being cited as the cause of many asbestos-related
diseases, such a company ought to be vigilant in this
area; but in that case it certainly was not.
The common law is a living process. It reflects
societal change and recognises changing standards
of care. Without it a major means of exposing
breaches of standards of care in the workplace will
be removed.
The opposition, which has been much closer to
injured workers than those on the other side, is
appalled by the potential impact of the bill on
innocent victims of workplace accidents, and the
potential it has to create two classes of citizens.
Should two people enter a building together - one
an employee of the building and one a client - and
should both sustain injuries as a result of a common
incident, there will be no commonality in their
rights. The client will have the ability to sue at
common law but the employee will not. There,
therefore, exists the possibility that the client will
end up with a settlement better than that available to
the employee, which creates first and second-class
citizens. That result could in no way be seen as
providing equity to the employee and it is absolutely
discriminatory .
Another area in which the removal of common-law
rights could discriminate against employees is
where an employee is injured as a result of faulty
equipment. Many workplace injuries are caused in
that way. It could be a defective motor vehicle,
dangerous chemicals or other machinery faults
capable of causing injury. Manufacturers will be
protected from legal action brought by an employee
who is seriously injured arising from malfunctioning
equipment. For instance, a forklift manufacturer will
have absolute legal protection from any employee
who is seriously injured as a result of a defective
forklift.
To highlight the injustice where an employee has
been made a quadriplegic by a defective vehicle or
equipment, the employer can sue the manufacturer
for repairs of the vehicle and for the economic loss
caused by the absence of the employee - and most
often it is the cost of replacing the now quadriplegic
employee - but the quadriplegic employee will
have no such right.
Another area of concern is the extraordinary impact
the bill will have on the medical treatment of
workplace injuries. Under the changes if a person
incurs an injury in the course of his or her

ACCIDENT COMPENSATION (MISCELLANEOUS AMENDMENT) BILL

Thursday, 11 December 1997

COUNCil..

employment in the workplace or on the roads any
negligence by treating medical practitioners will be
protected by the bill. The advice of Mr Michael
O'Loghlen, QC, is:
It may come as a swprise, to some, to learn that the loss
of the common-law rights precludes the right to sue
anyone whose negligence has attended the injuries
even well after the injuries have occurred. For example,
negligent medical treatment administered much later
for injuries will attract no common-law redress.

He also states that injured workers:
'" will lose their ordinary rights to sue any hospitals or
doctors who treat them negligently for work-related
injuries, including injuries received in traffic accidents
in the circumstances outlined.

Again this encourages negligence and malpractice.
A medical practitioner who sees an emergency
patient coming through the door wearing overalls or
a uniform will know immediately that whatever he
or she does in treating the person can never lead to
the doctor being sued by that person.
It is questionable whether common-law claims are a

significant cost driver, as claimed by the
government, compared with other aspects of the
Accident Compensation Act. The issuing of
common-law actions is significantly less than it was
in 1996, and certainly less than it has been in
previous years.
There has been a slight increase in the past two
months because people are obviously panicking and
demanding that their solicitors request serious
injury certificates, and ultimately this has given rise
to a number of actions being issued in the County
Court. Plaintiffs with potential common-law actions
are now concerned that they may miss the
opportunity to have their actions issued prior to any
changes that may occur in the law.
Over the past five years approximately 10 years'
worth of potential common-law claims have been
considered, with the majority of these matters being
finalised. That has largely arisen as a result of
significant changes in legislation, as well as
mediation and the impetus to find earlier resolution,
driven by the Workcover AuthOrity.
That must be a cost saving for the system long term,
coupled with the ongoing restricted access to
common law as the legislation currently stands.
Because there has been a considerable amount of
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activity and finalisation of a large number of cases
there has been an increase in the amount of money
paid out in common-law actions in 1996. However,
for the reasons I have outlined this is not an ongoing
trend. To introduce a no-fault scheme and abolish
common-law claims, which are seen by the
government as a lottery - Mr Katsambanis termed
it that in his contribution - may on the surface have
its attraction, but it is not as simple as that. Benefits
that the government has failed to consider do arise
from the ability to make common-law claims, and
that fact has been simply ignored. To replace
common-law judgments with the table of payments
in clause 36 of the bill - on pages 64 to 66 - does
no justice to those who will be entitled to such
payments. The table fails to take into account the
previous employment of the claimant.
Certain injuries will impact more on some people
than on others. For instance, the total loss of the first
joint of the middle or little or ring finger of either
hand will produce a payment of $9683. No-one
would like to lose any of those joints, but of course
that sort of loss would be more traumatic for and
would dramatically affect the future earnings of, say,
a professional pianist than it would, for instance, the
driver of a courier vehicle. That is not to say the
injury would not affect the driver of a courier
vehicle, but in terms of earning a wage the impact
would be far greater on a professional pianist than
on a courier driver. That is one example. There are
many more examples but the point is made. Such a
table of payments in no way provides equity. It fails
to consider all the factors that should be considered
when determining what is fair and equitable in any
individual case. Only by having all the factors
considered by an impartial judge and/or jury can
we be sure justice will be done and that
compensation payments will truly reflect the
ongoing impact of the injury.
Recently Mr Nardella and I met with a number of
members of the South Western Injured Persons
Association at Warmambool, in the electorate
represented by the minister. Mr Nardella will deal
with the matters raised with us at that meeting. I
was very much affected by the sense of outrage and
injury that was evident among those unfortunate
people. 'Why', they said, 'are they doing this to us?
Don't they understand? Don't they care? We are
already injured. Why do they heap more injury on
us?'. The sense of outrage and bewilderment was
extraordinary. The truth is that it is unlikely that
'they' understand or care.
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I have in my possession a number of letters written
to the minister by injured workers and their families
and dependants and I intend to place a small
number of the letters on the record. For the purpose
of the exercise I have selected the shortest letters.
Not all the letters have signatures attached and
where they do I cannot decipher them. The first
letter reads:
Mr Hallam, I am the wife of an injured husband and
mother of three children. Our life would suffer
dramatically as it already has but if further cuts to
compensation for injured workers and accident victims
is passed we among others would have no future. Our
life now is in constant stress due to my husband's back
injury and financially we barely make ends meet on the
small amount of financial assistance that we receive. If
you were in our position and you had a serious injury I
am sure you would like to know that you were able to
receive compensation and know your future is not at
risk.

The second letter reads:
Mr Hallam, Due to having been in a car accident in
October 1995, if it wasn't for common law I would not
have been compensated, which I think I was entitled to
as I do not have the use of my left arm. Give us a go.

Unfortunately, I cannot decipher the signature. The
third letter reads:
Mr Hallam, I came out of a tractor and did my spine in.
If you had any idea of the pain in it you'd realise we
need common law. Only for solicitors speaking up for
us and our rights, the likes of you trying to take that
away from us, you have no right. I think you've been
placed in the wrong position. Get out and give
someone else a go to look after us.
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many people in the community about the proposed
legislation. There is absolutely no question that
many of the constituents I represent and other
people have expressed genuine concern about the
bill, and I have a lot of empathy for their distress. I
realise that when people feel they are threatened
they inevitably react in a fearful way. One must ask
why they feel threatened and why I have received
many letters from constituents and other people
who believe the proposed reforms to workers
compensation arrangements in this state will impact
on them deleteriously.
It is clear from the rhetoric both in the debate and in
the community at large - the comments by
representatives of the opposition, the trade unions
and many solicitors who are engaged in extensive
compensation practices - that these people,
including my constituents, feel threatened and are
alarmed because there has been a Significant
misrepresentation of the philosophy behind the
proposed government reforms of workers
compensation legislation in Victoria. To that end, I
would like to speak tonight because it is important
for me to express the difference of view between the
government and the opposition parties. It revolves
around the notion of assumptions about what
Workcover and workers compensation should be.
Clearly assumptions are made about the motives of
employers regarding the treatment of their
employees with respect to safe work practices, a safe
working environment and the risk of accidents
occurring at work. Invalid assumptions are made
about the intentions of the Workcover Authority and
its officers regarding administration of the scheme.
Poor assumptions are made based on a false view of
the intentions of the government with respect to
Workcover.

I could not agree more. All these people have
written letters, and I would be worried about that.
They have genuine problems which the actions of
the government will further exacerbate. In addition
they are constituents of the minister. I say, 'Look out,
Minister; these people are very angry.' This is a
disgraceful bill that is based on economic
rationalism. It fails to genuinely look after the
interests of insured workers but simply adds insult
to injury. The bill shows the ignorance of those who
drafted it with respect to the problems faced by
injured workers. It deserves to be thrown out and I
urge that course of action.

Earlier today Mr Hartigan set out the history and
development of workers compensation law in this
state and, as a consequence, I do not intend to
reiterate his remarks, except to say that in the 1980s
and early 199Os, when the Labor government was in
power, workers compensation arrangements were a
disaster. When the Kennett government came to
office in 1992 the scheme was unsustainable.
Changes have been made over the past five years to
improve the scheme. The result is that we have a
well managed, effective workers compensation
scheme, but some deficiencies require remedying,
and the proposed legislation will do that.

Hon. PHILIP DAVIS (Gippsland) - I first want
to acknowledge the sincerity of the concern felt by

The philosophy which divides the government and
the opposition, and those who support the
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opposition in its views on this bill, revolves around
an understanding that workers compensation is
somehow a prize - that the benefits accruing as a
result of injury are somehow a prize. That
philosophy underlies the concerns expressed about
the removal of common-law rights, because it is seen
to be a benefit to which injured persons can aspire.
Clearly, workers compensation is about the notion of
a person adversely affected as a result of a
workplace incident being properly dealt with by
rehabilitation and ensuring that he or she is
sufficiently remunerated so as to carry the person
through that period until he or she is able to return
to work.
The government's focus clearly is on structuring a
scheme that will enable individuals to most quickly
rejoin their families and workplaces and enjoy a full
life. To have a scheme that is designed in part almost
to frustrate that intention by having long delays and
by creating a litigious environment - an adversarial
environment - between employees and employers
does not create an appropriate culture. The bill is not
seeking to take away a prize; it will ensure there are
proper arrangements that enable a return to work
and significantly improved benefits to those who are
injured, and to minimise the transaction costs to
enable that to occur.
Having made those preliminary remarks, I should
say that I have had personal experience with
workers compensation arrangements as an employer
and as the president of an employer organisation in
the 1980s and early 1990s, when we were operating
under the Labor government workers compensation
scheme. During that time there was universal
disquiet about the operation of the scheme:
employers were frustrated with costs, with the
apparent inefficiencies in being able to deal with
claims, with the administrative burden imposed
upon their business and with the disincentive to
employment that was created as a result. It is clear
that employers find the present administrative
arrangements much improved; there is far less
disincentive to employment.
During question time today the Minister for
Industry, Science and Technology said Victoria now
has a record level of employment, which clearly
reflects that the government has established
appropriate parameters to ensure there will be a
gro",;th in wealth and employment opportunities.
Honourable members should focus on the primary
issue: there will be a change from the approach that
creates distrust and resentment to one that will
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inevitably mean in the future employers who have
injured employees will be able to deal cooperatively
with them, the way the community would expect,
because the issues of litigation will not be suspended
over the employment relationship.
Having said that, I reinforce my view that the
government's approach to this important issue has
been based on long discussions. There has been wide
consultation with a significant number of
stakeholders, some of whom have had all their
wishes met and others who have not. That is the
nature of the development of legislation under any
government. There has been consultation with
unions, employer groups, lawyers, doctors, insurers,
the board of the Victorian Workcover Authority and
many members of Parliament, who were involved
with the minister in developing and framing the
legislation. Critically, I have provided the
opportunity for people in my constituency to engage
me in discussion about the principles of the bill,
which I welcome in every instance, and I have gone
away from those discussions without doubt in my
mind that the issues have been clarified. All of those
with whom I have corresponded - and I have
replied to them all in writing - have been satisfied
with the response. At first a Significant number of
people were alarmed, but they have responded
affinnatively after the issues were properly
explained.
The government's amendments clearly give injured
workers the highest impairment benefits in
Australia, as well as significant financial security.
The replacement of common law by impairment
benefits of up to $300 000 and the ongoing weekly
payments of up to $850 a week provide certainty
and security for injured workers. These key elements
have apparently been lost in the public debate. I
regret that when the forces of the opposition party
and organisations in the community such as the
trade union movement combine through the media
to run a scare campaign it is difficult for the
government to present information that
counterbalances that view.
It is important from the perspective of the historical
record that there is a full debate, which I understand
will be extensive, for the benefit of the community.
The opposition has a fulsome chance to put its view,
which it is doing, and I have no doubt that
government members, particularly the minister, will
respond appropriately. I expect any objective review
of the debate will clearly define that the fears
asserted by the opposition have been groundless.
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There is no question that workers who have no
capacity to work will be eligible for weekly benefits
until retirement. That is an important initiative
because an employee, threatened with an unknown
future, must always be confident that the
arrangements that are in place as a consequence of
some unfortunate, unforeseen event, perhaps as a
result of his mistake or that of his colleagues or
employer, will ensure he will not be put in a
situation from which he will never recover. The
government's intentions have been met in that
regard. For the first time in a Victorian workers
compensation scheme pensions and lump sum
payments will be paid to spouses of workers killed
at work. That important initiative enables the
community to be confident about the security being
afforded to workers by the scheme. There is no
question that the philosophy behind the legislation
will ensure employees are not disadvantaged as a
result of the Workcover changes.
To that end provision has been made to grandfather
particular aspects of the bill. For example, workers
who were injured prior to 12 November last will
continue to have recourse to the old entitlements
whereas workers injured after that date will be able
to access the new benefits provided in the bill. I shall
not elaborate on the provisions of the bill, which will
no doubt be extensively canvassed during the
committee stage.
The bill has attracted extensive community debate.
Many people have become alarmed about the
legislation, particularly after conversations with
their solicitors. Many of my constituents have
brought to my electorate office letters from their
lawyers designed only to alarm Workcover
recipients about the supposed implications of the
legislation, yet workers have nothing to fear. I have
no doubt many Victorians have been alarmed in that
way. They should read the report of the
second-reading debate and examine the legislation
further.
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the government has proved it has no regard for
Victorian workers by introducing the bill. I remind
the house that Victoria has a youth unemployment
rate of 33 per cent. The jobs the government told us
about were part-time jobs and most workers want
full-time jobs.
Hon. R. M. Hallam - Is your job full time?
Hon. JEAN McLEAN - Very much so - as is
yours, Minister. On the pretext that it is creating a
competitive work environment the government is
looking longingly at conditions of work in Third
World countries and trying to replicate them in
Victoria. The rule of thumb is so popular with the
government that the Minister for Roads and Ports is
full of policies and practices of Third World
dictatorships. Last week the Minister for Roads and
Ports showed great excitement at the prospect of
military veterans trained in combat and toughened
by decades of hard physical training taking on the
wharfies.
Hon. R. M. Hallam - Would it be better if they
were trained in Cuba?
Hon. JEAN Mc LEAN - No, not if you are trying
to take over the waterfront. I deplore the use of
people trained by any military force. The minister
should know that if they were trained in Cuba they
would be too interested in fun and music to be a
problem. Anyone who wanted them to stick to their
jobs and not be interested in having fun would
arrange to train them in Saudi Arabia.
The Minister for Roads and Ports is interested in the
secret military training in Dubai of the people who
some hope will eventually run our wharves. The
minister told us he used to work as a union
representative on the wharves. He had secret
training - from the National Civic Council! He
thinks it would be a good idea to use the military on
Australian wharves.

As commentators and journalists will inevitably
observe in the future, following reflection and on
balance the legislation will be seen as good
legislation and the government will be applauded
for introducing it. I am confident the house will
support the bill.

The PRESIDENT - Order! I am sure it was only
a passing remark.

Hon. JEAN McLEAN (Melbourne West) - I
oppose the bill. Although during question time
today the Minister for Industry, Science and
Technology said that according to the latest figures
Victoria has more jobs available than any other state

Hon. JEAN Mc LEAN - The government has
sacked a large number of public servants and put
most workers on short-term contracts. It has created
a feeling of insecurity among those who are lucky
enough to have jobs. The government has now

Hon. Philip Davis - On a point of order,

Mr President, I question the relevance of this
contribution to the bill.
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decided to take away the common-law right of
workers to sue their bosses if they are injured at
work. Honourable members have become used to
debating only few bills designed in the interests of
workers and their families.
Victorian workers who oppose the legislation have
taken part in large demonstrations on the steps of
Parliament House - it has been quite some time
since so many people have demonstrated outside.
This bill and the Audit (Amendment) Bill have made
Victorians angry. They know their rights are being
eroded even further. Victorians know that
common-law rights have played a crucial role in
preventing workplace accidents because employers
have faced the threat of being sued for negligence if
accidents have occurred in unsafe workplaces.
However, that has led to employers paying higher
insurance premiums.
Honourable members know that thanks to El Nino,
global warming patterns and our lousy
environmental record, this summer Victoria will
probably be hit by bushfires. As a result of this bill
any paid firefighter who is injured will not be able to
sue under common law, yet volunteer firefighters
will retain that right. I know of many examples of
similar injustices. Mr Theophanous also spelt out
examples during his contribution.
The government, through the Victorian Workcover
Authority, has spent a small fortune on
advertisements that claim people will get a better
workers compensation deal through the
implementation of the bill. That is blatantly untrue.
The maximum amount available under common law
is approximately $1 million. Under the legislation
the maximum amount of permanent impairment
compensation is $300 000, and workers will have to
be 100 per cent impaired to obtain it. The
government claims it is increasing no-fault
payments for permanent impairment as an
alternative to common law payments. Permanent
impairment payments will increase from a
maximum of $161 390 to a maximum of $300 000,
but only quadriplegics will be able to claim the
increased amounts - and I hope there will not be
many of those.
The legislation will introduce a 10 per cent AMA
impairment rating threshold, meaning that many
workers who are now entitled to lump sums will be
excluded. Injured workers who are quadriplegics or
totally blind are the only ones who will have
AMA-rated impairments of more than 81 per cent.
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Every worker who is off work for between 13 and
26 weeks will lose at least 20 per cent of his or her
income - and some will lose 35 per cent of income.
After 26 weeks seriously injured workers will lose at
least 20 per cent of their pay - and some will lose
everything. Some workers who have injuries that
result in a 30 per cent or more AMA impairment
rating will be classified as capable of doing some
work.
From speaking to injured workers who have visited
my office and whom I have met in other places, I
know that that sort of work does not exist. These
workers will lose 35 per cent of their pay for the
following 78 weeks - and after 104 weeks they will
lose everything.
No claims will be able to be made against third
parties. As has been suggested, a courier hurt in a
plane crash will not be able to sue the airline but all
the other passengers will be able to.
I refer to another area of discrimination against
workers that especially concerns me. If a worker is
poisoned by a toxic substance in a workplace, he or
she will not be able to sue the maker or importer of
that toxic substance. If a farmer is poisoned by
pesticides or herbicides he will have no right to sue
the manufacturers.
In my electorate I have huge petrochemical factories
as well as Coode Island, which is a major storage
facility for hazardous feedstocks for the chemicals,
plastics and rubber industries. In July 1996,
Mr Birrell, the Minister for Industry, Science and
Technology, sent a letter to Senator Robert Hill, the
federal Minister for the Environment - perhaps we
should call him the federal minister against the
environment - advising that the relocation of the
Coode Island facility to Point Ullias was a matter of
urgent national importance. Now the facility is not
being moved, but the danger to the workers and the
local community remains. Nothing has changed.
The people who drafted the bill worked hard to
diminish the rights of workers while protecting
employers. Far from punishing those employers
who have unsafe workplaces, they have decided to
punish the injured workers instead. Apart from the
suggestion by Mr Philip Davis that somehow
workers saw the right to claim under common law
as some sort of prize and that workers should not
feel-Hon. Philip Davis - You are suggesting that.

ACCIDENT COMPENSATION (MISCELLANEOUS AMENDMENT) BILL

1276

COUNCIL

Hon. JEAN McLEAN - What I am saying,

Mr Davis, is that no worker wants to be injured and
off work. Workers do not see the ability to sue under
common law as a prize. They see it as a necessary
right to survive - -
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TItis bill will give major powers to the medical
panels. They will be asked to make conclusive
judgements about whether working has caused the
injuries. An injured worker will not be allowed legal
representation. Doctors alone will decide whether
injuries occurred in the workplace.

Interjections from gallery.
Hon. JEAN McLEAN - Workers do not want to
get injured. If they do, they immediately become
second-class citizens and their dignity is destroyed.
Many times workers who have been injured have
come into my office to say that when they apply for
jobs, the minute the employer knows they have been
on Workcover, he does not want to know them.
From the moment they are injured they become
second-class citizens and are suspected of being
malingerers.
Those who support the bill have put the view that
workers cannot be trusted with lump sums because
they fritter them away. The perception has also been
promoted that injured workers want to stay off
work. Yet the fear of most injured workers is that
their bosses will sack them. If that happens and they
have to look for new jobs, they are advised not to tell
their prospective employers that they are on
Workcover. I know doctors who work for
Workcover who say to injured workers, 'Whatever
you do, don't mention you are on Workcover.1f you
do, you won't get a job'.
Workers are vilified for wanting the right to sue. All
they want to be able to do is sue negligent
employers for compensation under common law.
The bill has been drafted to keep them in line. It sets
up a model that will keep them poor and struggling.
To be injured is to be pushed around by an unfeeling
bureaucracy .
The payments a worker receives for two years for a
residual partial incapacity will stop unless he or she
works for at least 15 hours a week and earns at least
$100. That prospect will be particularly worrying for
workers in my electorate, given the huge rate of
unemployment in the western suburbs. It is
necessary to prove both a mental and a physical
inability to work before being eligible for payments.
The duration of payments at the rate of 95 per cent
of previous income will be halved. Setting payments
at 75 per cent of previous income will be a marginal
improvement for those who would previously have
been classified as totally and permanently
incapacitated. But there will be a significant
reduction for those who would have been classified
as seriously injured.

The young boy whose hand was mangled in a
mincing machine recently - he did not receive
sufficient training or guidance from his employer will no longer have the right to sue under common
law. He will be told that he has o?ly a partial injury
and that his life should just go on as normal. It made
me feel sick for weeks just reading about it. I wonder
how I would have felt if it had happened to me or
one of my children.
We are all aware of politicians and others in public
positions who have sued successfully under
common law after feeling they had been defamed.
Yet the government has decided that one section of
the community must no longer have a common law
right to sue a boss for negligence. I do not believe
that in most cases workers either want to sue for
negligence or are in a position to. But they must
have that residual right; it must not be taken away
from one section of the community. Workplaces in
Australia may be safer than workplaces in some
developing nations, but two people die and 3000 are
injured in workplace accidents every week.
Very few people in Society are lucky enough to have
the sort of employment they really enjoy; very few
can pick and choose and tell their boss that the
workplace conditions are lousy and unsafe without
being sacked. Most people want to work hard and
get satisfaction from their jobs, but if they are
unlucky enough to get injured they should have the
same common-law rights as the rest of the
community. The Herald Sun editorial of 9 October
says:
Injured workers must not be denied the opportunity by
any government to seek appropriate damages through
the courts - their common-law right to sue is not a
privilege that governments should have the power to
grant or take away. The right of individuals to have
their day in court is a fundamental part of our free and
democratic society.

We are all aware of politicians who have
successfully sued by common law, yet the
government has taken that right away from
Victorian workers.
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When the thousands of workers who came to the
steps of Parliament to express their anger for having
their rights as citizens eroded stood for a minute's
silence for their injured comrades I was glad to see
the thin blue line on the steps join with them. The
Police Association had this to say:
It is inconceivable that any government would put in
place legislation which would shield from legal action
any person who has caused serious injury to another
through negligence. Every member of the community is
accountable for their own actions and to create a
situation that almost grants immunity for negligent
behaviour in the workplace is unthinkable. We are
angered by this proposed amendment and many other
proposed amendments in the legislation.

Workers at every level are being gravely
disadvantaged by this legislation, whether they are
nurses, police officers, factory workers or truck
drivers. The whole society is being diminished by
the unfairness of this legislation. It should be
condemned by all elected representatives of the
Victorian people. I believe this house should
condemn the bill.

Applause from gallery.
The PRESIDENT - Order! I remind members of
the gallery that this is one audience from whom we
do not encourage participation. Visitors are welcome
to be here to listen to the proceedings but I ask them
not to participate in any other form, otherwise I will
be forced to clear the gallery.
Hon. P. R. HALL (Gippsland) - I think I am
right in saying that during my time as a member of
this house in every session of parliamentary sittings
that I have attended there has been an amending bill
concerning accident compensation. It is not hard to
understand why, because accident compensation is
complex, and frequent changes have been made to it
under both Labor and coalition governments. Some
of those changes have been complex in nature while
some have been relatively simple. I certainly agree
that the amendments we are looking at tonight fall
into the complex category.
As I said, over many years there have been constant
changes to the legislation which I think have been
necessary because there should be a continual
review process on such matters to ensure that the
system remains relevant to today's needs and is kept
up to date with changes in the workplace.

1277

I want to comment briefly on one aspect of the
legislation. I do not want to go over all the
arguments, the history of the bill or the areas that
have been covered by the lead speakers on each side.
They delivered lengthy speeches and it does not
seem to be necessary now to go through those
matters again. However, the area of particular
interest to me that I have pursued through the
review process which was outlined in the
second-reading speech relates to benefits to injured
workers, and I shall make a few brief comments
about those benefits.
It is no secret that throughout that review process I
argued strongly that no person currently in receipt
of Workcover benefits should be disadvantaged by
any changes to the legislation. I am very pleased to
say this legislation has achieved that outcome in that
the conditions relating to people currently in receipt
of Workcover benefits have been preserved. If
people are receiving benefits now there will be no
change to them under this bill. For those who are
currently receiving benefits weekly repayments rates
will remain the same and the lump sum payments
under the table of maims and for pain and suffering
allowance will stay the same. If injured workers are
entitled to make common-law claims they will have
a further three years in which to start action on the
claims, or even if an illness resulting from a
workplace incident develops in future years they
will have three years from the date of becoming
aware of that illness to make a common-law claim.
Therefore there will be no change for people who are
currently in receipt of benefits and have submitted
Workcover claims. It is important to make that point
in this debate today.
It is also no secret, certainly to my constituents, that
throughout the review process I argued for the
retention of common law as a component within the
accident compensation scheme. That position is not
provided for in the bill, and I suppose there are
some people in my electorate who have suggested
that because of that prOvision we should be voting
against the bill, but the situation is not as simple as
that. You cannot take one component of the bill and
say that because you feel uncomfortable with that
you might vote against the whole thing.
Here is a whole package of amendments, some of
which will provide significant advantages and
benefits to workers and improvements to the current
system. Whenever there is a package of benefits one
cannot tinker around with just one without a ripple
effect flowing on to others. Therefore one must
consider the package as a whole and weigh up the
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advantages and disadvantages, the benefits that one
believes flow from it against any disbenefits, and
make a personal decision about whether this is good
legislation or not.
I have given this matter very careful consideration. I
was part of the government review committee that
looked at the review legislation, and on balance I
think the changes overall bring about a positive
benefit to the accident compensation system in
Victoria. That is why I support the bill in its entirety.
As I said, I wanted to concentrate on benefits to
injured workers as my particular area of interest. I
will quickly compare the benefit levels paid under
the current system with those that will be paid to
people who may submit claims if the legislation is
passed in this form tonight.
Under the current system weekly payments to
injured workers are paid at 95 per cent of pre-injury
average weekly earnings for the first 26 weeks a
person is off work up to a maximum of $680 per
week. It is true that under the new system 95 per
cent of pre-injury average weekly earnings will be
paid only for the first 13 weeks, but to offset that the
maximum that can be paid has been increased to
$850 per week. I make the point in comparing this
benefit that 70 per cent of claimants are back at work
within the first 13-week period, so for some people
the step down may have a negative effect but for
others there will be the benefit of having an
increased cap - and it is only a few because, as I
said, the vast majority are well back to work within
that 13-week period.
Moving through the weekly payment schedule, after
26 weeks in the present system partly incapacitated
people currently receive 60 per cent of average
weekly earnings up to a maximum of $408 per week.
Under the new schedule people with current work
capacity will be paid a 60 per cent benefit level, the
same as with the present system except that the
maximum has been increased to $510 per week.
That is a significant improvement for people who
are in the current partially incapacitated category.
Injured workers in the current totally and
permanently incapacitated category receive 70 per
cent of their pre-injury average weekly earnings up
to $680 a week. Under the new system, people in
those two categories now form a new category of 'no
current work capacity' and they will receive 75 per
cent of their pre-injury average weekly earnings up
to $850 a week.
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Of the many constituents I have had association with
over the years, the majority of Workcover claimants
who see me in my office are in the totally
incapacitated or totally and permanently
incapacitated categories. A major group of
beneficiaries will receive increases in weekly benefits
and many will qualify for increases because the cap
on benefits has also been raised.
Under the present scheme those who are in the
seriously injured category receive 90 per cent of
pre-injury weekly earnings up to $680 but under the
new scheme those in the category titled 'no current
work capacity for the indefinite future' will receive
75 per cent of pre-injury earnings up to $850 a week.
I recognise that in the future those people who
would have been in the seriously injured category
will receive reduced benefits, but many will receive
increases because the cap has been increased from
$680 to $850 a week, which is a Significant increase
of $170 a week.
I needed to look at this bill carefully as a package in
terms of benefit levels and, overall, I believe that
because of the way the new benefit levels have been
structured it has significant positive effects for those
unfortunate enough to suffer workplace injuries.
More importantly, we need to look at other integral
components of the benefits for injured workers such
as the statutory benefits. Under the old system the
table of maims and also the payment for pain and
suffering provided a maximum payment of
$161390, but under the new system those statutory
lump sum payments have been increased to a
maximum of $300 000. Indeed, anybody who has an
80 to 100 per cent impairment will qualify for the
maximum $300 000. Those with a lesser impairment
will receive an amount that is proportionately
reduced. It is important to say that the lump sum
payments at each impairment level have been
maintained at least at the current rates, so that
nobody will be disadvantaged significantly, and
many will be advantaged because of the increase in
payments for some types of injuries. Further, a
number of workplace injuries will now be eligible
for payment of lump sums including injury to
internal organs and respiratory damage.
The current death benefit is about $150 000, but
under the new system the lump sum payment for a
spouse, or dependants if there is no spouse, has been
increased to $175 000. In addition, pensions will be
paid to spouses for three years after death and to
dependent children up to 21 years of age if they are
full-time students.
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My interest has been in the weekly benefits and the
lump sum payments made to injured workers. We
need to consider the legislation as a whole. We
should not isolate one component that we are not
happy about. As part of the government's review
team I have given the legislation careful
consideration over a long period. I have come to the
conclusion that overall there are significant benefits
which at the same time will maintain the financial
viability of the scheme, and that is equally
important. On balance, the legislation is reasonable
and sensible and that is why I am pleased to support
it.
Hon. PAT POWER (Jika Jika) - I strongly
oppose the Accident Compensation (Miscellaneous
Amendment) Bill. I take this opportunity to set out
on behalf of the opposition, and consistent with the
broad range of community attitudes, the concerns in
relation to the bill. It has been my experience since
October 1992 that very little happens in Victoria that
is not driven by economic imperatives identified by
the Premier and the Treasurer. That was starkly
evident today during question time when I sought
an answer from the Minister for Roads and Ports
about a matter affecting the port of Geelong and the
Victorian Channel Authority. Clearly, the minister is
a minister without portfolio.
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Hon. PAT POWER - I understand we are
debating issues relating to Workcover and in my
preamble I said that in my experience nothing of
significance has occurred under the Victorian
government that has not been predicated by the
economic rationalist views of the Treasurer and the
Premier. I am seeking to demonstrate that my
observation is valid and that decisions about ports
are no different from decisions made in respect of
local government, education, health and in this case
Workcover.1t is my view, and I believe the view of
the broad community, that this has nothing to do
with providing workers in Victoria with access to a
better workers compensation scheme. It has to do
with exactly the same premise that has driven the
government's decision making in relation to the sale
of ports around Victoria. It has driven the
government to sell off the Victorian Channel
Authority. It has resulted in 8000 teachers being
hunted out the door, country hospitals being closed
and the Vinelander train service and other country
train lines being closed. It is the same issue which
led to the former member for Mild ura in another
place being defeated at the general state election by
an Independent and which led to a by-election after
Alan Brown deserted Victoria for greener pastures.
Hon. R. I. Knowles - I thought the speaker was
raising a point of order.

Hon. R. I. Knowles - That is not right!
Hon. PAT POWER - No, I was not.
Hon. PAT POWER - The minister indicated to
the house that the Victorian Channel Authority and
the port of Geelong were not his responsibility and
he was unable to answer my question. He said that if
I or the community wanted any information about
issues relating to the port I had to talk to the
Treasurer.
Hon. R. I. Knowles - He is responsible for the
legislation to which you referred!
Hon. PAT POWER - The minister interjects that
I was talking about legislation, but I was not.
Hon. R. I. Knowles interjected.
Hon. P AT POWER - You quote me accurately! I
asked the Minister for Roads and Ports whether he
could advise the house in any way about the
proposed sale of the Victorian Channel Authority.
The PRESIDENT - Order! This is a bill about
Workcover! I am remin<ling you about the scope of
the bill.

Hon. W. R. Baxter - It has nothing to do with the
debate.
Hon. Bill Forwood - Let him give his speech.
Hon. PAT POWER - Thank you, Bill; you are a
very reasonable man. We know that when there was
a by-election conducted in Gippsland West the
community elected an Independent. Analysts would
tell us that a large part of the reason that
Independent was elected was the community was
increasingly unhappy about the economic rationalist
agendas that dominate the thinking and the decision
making of this government.
I am more than happy to be challenged by the
Deputy Leader of the Government about whether
my views and the community's views on Workcover
have anything to do with this government being
deeply committed to economic rationalism in a way
that makes Margaret Thatcher seem like an amateur.
I have not the slightest doubt that on Saturday - yet
another by-election - a very strong message will be
delivered to the Kennett government by the people
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of Mitcham. As I have said, the residents of Mitcham
very much represent middle Melbourne. I have not
the slightest doubt they will say, on behalf of the
great majority of Victorians, that the Kennett
government has gone too far; it is now seen as an
arrogant government; it is too deeply and
unswervingly committed to principles of economic
rationalism. In that sense the government's nobbling
of the Auditor-General and its preparedness to make
injured workers second-class citizens will be strong
themes in the minds of people as they walk into the
booths on Saturday to cast their votes.
It does not surprise me that government members

would not want any opposition speaker to raise that
matter in this debate. Not only will injured workers
be treated appallingly as a consequence of the bill,
but also the legislation is part of a consistent attack
on Victorians in reconstructing them, in many cases,
as second-class citizens. During question time today
it was interesting to hear the Leader of the
Government give what could at best be described as
a misleading answer. In response to a dorothy dixer
he sought to make claims about the government's
employment record. On Saturday, voters in
Mitcham will deliver a clear message about the
nobbling of the Auditor-General and the
government's economic rationalist commitment. The
Leader of the Government omitted to remind the
house this afternoon in his answer to a dorothy dixer
that Victoria has the highest youth unemployment
record of any state in the nation. In Victoria there
has been no real employment growth. As far as I am
concerned and as far as those members of the
community with whom I have discussed the matter
are concerned, the attacks on injured workers
through the Accident Compensation (Miscellaneous
Amendment) Bill are no different from the attacks
on the Victorian community that occurred in
education, local government, hospitals, community
health centres and the attacks the government has
planned in relation to the provision of community
health.
Today we had the absurd situation of the
government making yet another economically
rationalist-driven announcement about the level of
remuneration it believes is appropriate for mayors
and shire preSidents. The government believes
people who are representing their community as a
consequence of democratic elections as mayors or
shire presidents should receive a maximum
allowance of no more than $36 000. Not only is the
government prepared to treat injured workers as
second-class citizens, but as a consequence of the
commitment of economic rationalism it is prepared
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to treat the people elected as councillors, mayors and
shire presidents as second-class citizens.
I refer to some observations about the government's
proposals for workers compensation. On 9 October
the Age editorial offered the following observation to
the Victorian community:
A character in Robert Penn Warren's novel on
American politics, All the King's Men, compared the law
to a blanket which was always somewhat shorter than
the person it was meant to cover. This week the
Victorian government, in announcing its plans to
overhaul Workcover, the state's workers compensation
scheme, set out to tear away a large piece of the
blanket. It outlined legislation to arbitrarily abolish the
common-law rights of injured workers to sue their
employers, all in the name of effidency and cost-saving.

It is not just the opposition and the general
community that acknowledges the government is
driven by economic rationalism and by the mantra
of making things at any cost cheaper. I do not
dispute education is now cheaper, but it is certainly
not better. I do not dispute local government is now
cheaper, but it is surely not better. I do not dispute
the health system is now cheaper, but it is surely not
better. I do not dispute the ambulance system is
cheaper to run, but it is certainly not better. The
government is about economic rationalism cheapness; it is not about making life for the great
majority of Victorians better. The editorial goes on to
say:
... a wide coalition of lawyers, trade unionists and
others are right to warn of the dangers of reducing
common-law safeguards, and they are right to say that
the changes are driven by finandal imperatives rather
than justice.

Again, this is not a debate in which the opposition is
isolated from the broad community in expressing its
concern about the changes - like all other major
changes of this government - being driven not by
creating a better society but by the bottom line, the
need and determination to make governments
smaller and the preparedness to sacrifice the rights
and wellbeing of Victorians in doing so. I repeat: the
Age editorial of 9 October reports:
... they are right to say that the changes are driven by
financial imperatives rather than justice.
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It concludes:
If the Workcover changes go through, people injured at
work will be conciliating from a position of weakness.

That editorial is not from the trade union movement,
the Labor Party or a group of Trotskyites. It is an Age
editorial. It continues:
If the Workcover changes go through people injured at
work will be conciliating from a position of weakness
at a time, histOrically, and personally, when they are
not in a good position to stand up for themselves. Their
common-law rights should be defended, not abolished.

The community and the opposition have every right
to point out that this legislation is not about
providing better circumstances for injured workers
and their families or creating a better and more
equitable community; it is about cheapness and
being prepared to sacrifice people and their rights so
that the almighty dollar can rule the day. That will
be made very clear on Saturday in Mitcham.
Another Age editorial of 30 October headed Adding
insult to injury' began by saying:
I

Victoria's finance minister ... said yesterday that this
state has the best workers compensation system in
Australia.

I have not heard the minister or any government
member dispute that that was the observation and
the comment of the minister. It is not only a question
of 'If it ain't broke, don't fix if, it is also a question of
'If it's the best in Australia, why break it'. The
editorial goes on to say:
If that is the case, it is puzzling that the government
remains intent on removing a fundamental part of that
system, the common-law right of workers to sue
negligent employers.

It is fair to say that the issue of common law is
central to the conclusion that a great majority of
Victorians have reached - that is, this legislation
will make injured workers second-class citizens. We
must understand that the right of access to common
law will not be withdrawn from us as politicians,
from the Premier or from employers. My union, the
Electrical Trades Union, has been threatened with
action under common law as a consequence of
industrial action that it took in support of the right
of its members to have access to a free, modem and
equitable workers compensation scheme. There is
clear evidence - I will get to it in a moment so far as
the Age editorial is concerned - that in pursuit of its
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economical rationalist ideas this government is
prepared to remove the right of access to common
law not from a worker the day, the hour or the
minute before he was injured but immediately he is
injured. Immediately he lodges a workers
compensation claim he will be ineligible to access
common law. His employer, the Premier and
members of parliament will be able to access
common law but not the injured worker.
I shall quote again from the editorial because it picks
up the second-class classification that is being
established. It states:
Some employers affected by the strike sought from the
Australian Industrial Relations Commission an order
under section 127 of the Workplace Relations Act,
allowing them to sue employees if they did not return
to work by a stipulated time. The applications were
made under federal law , since Victoria no longer has a
separate industrial relations system ... the fact that
employers are able to make such requests highlights
the increased imbalance between the rights of
employers and employees that will result if the
government's proposed changes to the compensation
system become law.
The common law recognises obligations on behalf of
both parties to employment contracts, such as the
obligations of employees to work as directed and the
obligation of employers to take all reasonable steps to
ensure their employees' safety.

It goes on to give an example:
An application granted in the Industrial Relations
Commission ... allows a Melbourne ship builder to seek
common-law compensation for damages.

The editorial concludes:
... common-law rights of employers will be left intact
but workers who suffer injury in the workplace will
lose their right to sue for negligence.

I acknowledge that in any compensation scheme
there must be a proper awareness of the financial
imperatives. I do not have any difficulty with the
minister or government members saying there
should be a financial assessment of the kind of
workers compensation scheme we offer. But none of
those issues gives licence to any government to
withdraw the rights of workers to access common
law, especially not when the employers of those
workers will still retain their rights to access
common law. I refer again to the clear example when
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the Electrical Trades Union - the pecuniary interest
register shows I am a member - took industrial
action in support of workers' rights to a proper
workers compensation scheme. As a consequence
the employer sought to take action under common
law against the union.
The government is supporting a position where
injured workers, if based on nothing other than their
inability to access common law, will become
second-class citizens. Employers will be able to
access common law, as the minister, the Premier and
I will, but the only people not able to access common
law as a consequence of a wish to exercise that right
will be injured workers. I repeat: the opposition and
the community are not saying one must not address
financial imperatives when designing and crafting a
workers compensation scheme.
That does not give the government licence to
introduce legislation that is as radical, divisive and
c1assist as the bill. I am absolutely confident that the
opposition is in step with the broad Victorian
community - in Mitcham or in any other part of
Victoria - when it says that the Kennett coalition
government is going too far, is arrogant, was wrong
in nobbling the Auditor-General and is wrong in
seeking to persist with the proposed legislation.
The Kennett coalition government is wrong again
because the measure will reduce the rights at
common law of injured workers, yet it will not
reduce the rights at common law of any other
Victorians in respect of their employment or
occupational health and safety, and will not reduce
the rights at common law of employers.
The Labor government of the 1980s receives an
enormous amount of criticism from and is attacked
by people on the government benches. I can
understand that to some extent - I acknowledge
that that happens when a former government is in
opposition. Achievements in occupational health
and safety are among the many achievements that
can be laid indisputably at the feet of the Cain and
Kirner governments. As the comedian and political
commentator John Clarke might say: this is bad
legislation - this is very bad legislation.
The community is absolutely correct in expressing
its anger with and frustration at the proposed
legislation. I seek to demonstrate that concerns about
the proposed legislation are broadly held and the
community response is not sectional or limited to
the Labor Party or opponents of the coalition
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government. The evidence for that will be seen at the
by-election in Mitcham on Saturday.
Many people who in normal circumstances would
be comfortable about voting for the coalition parties
are concerned about the economic agenda that
drives the government. My experience of the
education, transport, local government and health
areas is that the people who are most angry about
the proposed changes and most concerned about the
impact they will have on Victorian families are
people who consider themselves conservatives.
Those people believe that governments must govern
for all Victorians and must not allow their political
agendas to dominate to the point where as a
consequence of those agendas being implemented
people find they are essentially second-class citizens.
A letter written by John McPherson, a solicitor in
Bendigo, was published in the Age of 29 October. It
states in part:
... the state government's planned restriction of
workers' common-law rights is unlikely to be confined
to negligence actions against employers ...
Consider the following examples of the outrageous
consequences of workers having no common-law rights.
A person who injures a knee at work and is referred to
hospital, where the surgeon mistakenly amputates their
uninjured leg, will have no right to sue the surgeon.

I repeat: in those circumstances an injured worker
will' have no right to sue the surgeon. The letter
continues:
A trespasser, if injured due to the defective nature of
the premises that he finds himself on, will be able to
sue, while a firefighter attending an emergency will not.

All honourable members would acknowledge that it
is a very generous interpretation of the law to say
that a trespasser, with whatever intent, would be
able to sue if injured due to some defect in the
premises he was on. Let us imagine that as a
consequence of his or her presence on a property a
trespasser set up some emergency situation and
firefighters attended the scene. The emergency
workers would not have access to common law
because they would be working.
The letter gives a third example of a worker running
an office errand in a department store being injured
when a display collapses. Under the government's
legislation that injured worker would be prevented
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from suing under common law. However, all
honourable members know that if that same
accident occurred after the person concerned had
ceased work he or she would be able to sue.

state's welfare. It would be impossible for any
substantive work on the former Labor government's
commitment to workplace safety to indicate that it
resulted in anything other than a lifting of standards.

The proposed legislation is driven by the ethos of
economic rationalism, as have been other major
changes the government has made. The pursuit of
economic rationalism has led to school closures and
to the retrenchment of 8000 teachers. The pursuit of
economic rationalism has led to 25 000 local
government workers losing their jobs and country
train lines and hospitals being closed. I have not the
slightest doubt that on Saturday the voters in the
electorate of Mitcham in middle Melbourne will
deliver a clear message on behalf of the broader
Victorian community.

During the 10 years of Labor government I had the
opportunity to be associated with trade wtions
whose memberships included large numbers of
people from non-English-speaking backgroWlds and
large numbers of people with minimal trade skills.
Everyone knows that members of a work force with
a minimal knowledge of the spoken language or a
lack of skills training will be vulnerable because they
will have a limited knowledge of how to use
equipment safely.

Economic rationalism is wrong and inappropriate if
it leads to legislation that nobbles the
Auditor-General or, as in this case, makes injured
workers second-class citizens who through no fault
of their own and unlike honourable members, the
Premier, the minister or their employers are put in a
situation of being unable to access common law.
In a letter to the editor published in the Age of
17 October, Dan McGlade of Ballarat, who describes
himself as an accredited personal injury law
specialist, addresses the question of a second-class
dtizenry. The letter states in part:

The common-law right of an innocent victim to recover
damages from their injuries is older than the universal
right to vote and distinguishes us as a civilised society...
If the common-law right to recover damages is
abolished this much is certain - employer regard for
workplace safety will drop, the number of workplace
accidents will increase and our society will become a
less safe and less civilised place in which to work and

live.

Those are not the observations of the Labor Party,
trade wtions or extremist groups. They are the
observations of a professional who is an accredited
personal injury law specialist.
I return to the record of the Cain and Kirner
governments in relation to workplaces and
occupational health and safety. Everyone accepts
that no government is perfect and that some
governments are significantly less perfect than
others. As one government passes into history
critical assessments, often substantially critical
assessments, will be made of its contribution to the

In the 1980s the Cain and Kirner governments saw

that situation as a window of opportunity rather
than a trigger to treat those people as second-class
citizens. The record of Labor on workplace
environments and occupational health and safety
was significant. Many of its contributions were
small-ticket items, not big-budget projects.
The English on the Job program meant that migrant
workers were able to more comfortably and with a
greater sense of surety go about their private
banking and sign documents with a greater level of
understanding. However, its real value was that
those workers, who were contributing a hard day's
work for a fair day's pay, were able to familiarise
themselves with a whole range of safe working
issues, because safe working procedures are
invariably written in English. As a consequence of
the program workers from non-English-speaking
backgrounds were able to talk with their workplace
mates in a way that often had previously been
impossible because of language difficulties. The
program was a small-ticket item.
The Labor government did not seek to punish
vulnerable people but sought in a positive and
constructive way to address their disadvantage and
provide them with the intervention and support that
would not only make them better and more
productive contributors in their workplaces but
would inevitably lead to them being better and more
productive contributors in their general
communities.
Labor recognised the existence of inefficiencies and
significant structural problems. It could have said to
these workers from non-English-speaking
backgrounds, 'If you have an accident as a
consequence of your lack of knowledge of the
English language your reward from us will be that
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you will not be able to access common law to make a
claim.' It certainly would have been cheaper and
would have solved the problems, if they had been
seen as dollars-and-cents problems. Labor did not
see it like that. Labor considered that any state
government has a responsibility to contribute to the
advancement, upskilling and well-being of all
Victorians in their workplaces, homes and social
settings.
I do not have any difficulty in saying that if an
assessment were made of the level of workplace
injury during the 1980s it would show that the
commitment of the former Labor government to
occupational health and safety and to the well-being
of the work force achieved results.
I do not think any honourable member would argue
that major schemes ought not to be constantly
monitored, if necessary reviewed, and if absolutely
necessary altered in a positive fashion. The problems
will not be solved successfully or profitably if
injured workers are told they are the only class of
persons in Victoria who will lose their access to
common law.
If the injured worker's colleagues decide to take
industrial action, the legislation will not affect the
right of their employer to access common law. It will

not interfere with the right of any politician, be it the
Premier or the minister, to access common law. It is
difficult for the government to argue that this is
being driven by anything other than mean
spiritedness or a need to make a dollar, the factor
that drives all other decision making in the Kennett
government.
In passing I make reference to some correspondence
that has been forwarded to me, not by injured
workers but almost always from their partners.
Those of us who have been involved with injured
workers know about the psychological consequences
of being in their situation. Injured workers feel so
disempowered and have such low self~steem that
they hardly ever advocate on their own behalf. That
is one of the tragedies of workplace injuries. The first
letter reads:
I am a mother of a 28-year-old man who was in a car
accident nearly two years ago. My son doesn't know
who we are, we know we will lose him soon. My
daughter-in-law had two young children to care for
and was pregnant with their third child. I can be so
grateful for common-law clctims. I know my dear
daughter-in-law and three wonderful grandchildren
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are at least secure financially. Please ... don't take away
the rights we have for common law.

I refer to another sad letter from the wife of an
injured worker:
On 15 July 1991 my husband injured himself at work, at
the place he had worked for 18 years. From that day on
his life changed dramatically and so did ours.

We as a family have no social life any more. We have
no sex life as a couple ... we'll try to exist under the
same roof ... I married someone who loved his life just
as it was, he was the breadwinner for his family, able to
play with his children and generally do for us no
matter what the task was ... But boy, has he changed.
My husband's mood swings would make your head
spin. More often than not he will just fly into a rage,
hop into his car and drive off ... If everything seems to
be going smoothly something always happens: no
wages in the bank, a letter saying more doctors'
appointments miles away, and so the household is
upside down again ... My daughter is a small
12-year-old who has a heart problem ... We have
conciliation meetings, make and sign agreements and
they are continually breaking them. At one stage we
had no pay for six weeks ... I make a long distance
phone call to Queensland ... the girl tells me that unless
I start being nice to her she won't put the money in the
bank ... My husband has pain killers injected .. , that are
supposed to last two to three weeks but they don't ...
My husband was a person who didn't take anything for
a headache. Now he has lotions and pills and needles ...
what do you say to someone ... when they tell you that
they are of no good to you, no good to their children,
and ... useless to themselves ... I have sat next to my
husband with our daughter present when a person told
my husband that he was a fat lazy prick ... I have tried
time and time again to reassure my husband that
comments from people like this do not count for
anything ... my husband is in so much pain that he can
barely walk, sit or sleep ... in a sweat with severe pain.

That letter is signed. It is a question of whether the
tragic circumstances of that worker and his family
will be enhanced by their finding themselves in a
situation where they will be unable to access
common law when they believe it is necessary to do
so, unlike the worker's employer or any state
member of Parliament, the minister or the Premier. I
do not believe the legislation will mean that that
worker will feel a more valued member of his
community or that he will be less of a second-class
citizen than he is currently.
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I refer to another letter forwarded directly to me:
I am a married man with three children. I lost total use
of my hand three years ago. I have not been able to
work since and I'm told I'll never work again. This has
affected me physically and mentally. I cannot play with
my children. I often cannot tolerate my children due to
pain.
The writer of the letter asks me to make a plea to the
minister not to take away a basic right.
I refer to another signed letter that has been
forwarded directly to me:
I was involved in a motor vehicle accident three years
ago. I have been told by medical experts that I will
never work again ... My life no longer seems worth
living ... I did not ask to be in a car accident. Why
should people like myself be punished any further?
Those letters were written to me as a consequence of
the concern people feel about the flow-on effects of
the Accident Compensation <Miscellaneous
Amendment) Bill. The next letter I refer to is not
signed:
I am a victim of a car accident that has severely
changed my health, my relationship with my husband
and children, family, friends and the community '" I
was not at fault ... I have injuries that affect my
everyday living and they will continue to do so for the
rest of my life ... I cannot hang out or take in the
washing. I cannot play with my children. My
relationship with my husband and family and friends
has deteriorated because of my health.
The letter was prompted by that person's concern
about her wellbeing and the wellbeing of fellow
injured workers if their common-law rights are
abolished.
The next letter, which is signed, states:
I am currently trapped within the system myself
having suffered a serious work-related injury on
16 May 1995. At that time I had been employed with
my current employer for 17 years and believed, as do
many others, that I would receive appropriate income
support, treatment and rehabilitation. That has not
been the case. The insurer has chosen to dispute
whether the whole of the injury can be attributed to
work-related factors despite overwhelming medical
evidence to the contrary.
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To limit the rights of genuine claimants Or to exclude_
them altogether is simply unacceptable ... this further
deprives injured workers of a dignified life and more
surely enforces the substandard existence that is
already inflicted under the current scheme.
Another letter hand delivered to my office and
signed by a constituent in Reservoir states:
I am a '" worker in an industry who like hundreds of
thousands of other people have very strong concerns to
any changes in Workcover which will affect the rights
of an employee to protect against anyone being
disadvantaged to the point where our standard of
living could be jeopardised by not having the right to
sue an employer who has been negligent in looking
after the employee's interest by ensuring a safe
working environment.

It is a somewhat confused letter, but this worker
from Reservoir is saying very clearly: in his
assessment the bill seeks to look after the wellbeing
of employers in a manner that puts the rights and
wellbeing of injured workers at risk.
Another signed letter states:
My husband is a construction worker, and a day does
not pass that I do not fear for his life. My fear is that the
people he works for won't be able to be held
responsible for negligence if something were to happen
.. , why hit the workers the most? ... aren't the workers
the ones that keep 'Victoria on the move'? ... you can't
tell me that $300 000 would help a person left paralysed
for life, live and be able to get medical assistance for the
rest of his lifetime ... I am greatly concerned for all
workers out there '" It is almost like taking away the
workers' human rights.
I received a letter from the Injured Persons
Association, signed and dated 3 November:
The proposed changes to Workcover will unfairly
disadvantage seriously injured workers who have been
injured through no fault of their own.
Honourable members who received this letter would
be aware that attached to it was a horrendous
photograph of a young man's hand that had been
severely injured. The employer in this case was fined
$20 000 as a result of the accident. It was the 13th
accident in 10 years, mostly involving some form of
loss of limb.
It cost $16 000 to introduce the safety precautions
which would have prevented the injury, but like the
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Workcover advertisement in the timber yard, the
employer did not introduce appropriate safety
measures until it was too late.
After recovering, this young married man, with three
children, returned to his fonner employer.

However, the psychological strain of working in the
same place where the machine was housed that took
his hand, and also a need for further surgery, caused
him to leave and not return to work. He was
unemployed because of his employer's negligence.
He managed to settle common-law lump sum for
pain and suffering, permanent impairment and loss
of economic earnings. All of this for around $400 000.
By investing this he will yield $30 000 income per
annum, which is almost $580 a week, with some
capital growth. Under the proposed changes, in
what circumstances would that person find himself?
He would receive a lump sum of around $70 000 not $400 000. Invested, this might yield $4200 a
year - not $30 000 a year.
He would also be eligible for weekly benefits of
80 per cent of his basic pre-injury earnings but only
for up to two years. The average weekly benefit paid
by Workcover is around $380 a week before tax.
After two years, because he is capable of some work,
he will not be eligible for any further benefit.
I said at the outset that the opposition, the trade
unions, the general community and the voters of
Mitcham are not opposed to improvements in the
workers compensation scheme, nor are they
opposed to improvements in local government,
education, hospitals or our ambulance service. But
they are extremely concerned - and I believe the
Mitcham electorate will demonstrate this beyond
doubt - about decisions that are made in the name
of improvement, decisions that, at the end of the day
once all the information is assessed, represent a
commitment to cheapness. It is cheapness driven by
an unwavering commitment to economic
rationalism.
I will repeat one particular example so that the
house is in no doubt about the effects of the
government's bill: in one case a common-law lump
sum settlement of $400 000 was achieved; when
invested it provided a return of $30 000 a year.
Under this bill the lump sum would not be $400 000
or $300 000 but $70 000. It would yield $4000 not
$30 000 a year from the investment.
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The opposition is comfortable in joining with the
trade union movement and with an increasingly
significant section of the Victorian community to say
that changes that bring about the results I have just
outlined are not improvements, and the
circumstances of the aforementioned worker show
beyond doubt that the people financing and funding
these so-called improvements in the Workcover
scheme will essentially be injured workers.
I am not sure who the next speaker from the
government side is to be but I would be delighted if
they were able to visit that injured worker to
compare his existing rights with the rights he will
have under the proposed legislation and then argue
to the house and the community that this example
provides evidence of a better Workcover scheme. It
is not a better Workcover scheme.
Nobody in this chamber would accept that
alterations to the superannuation scheme for which
we are eligible would be an improvement if the
consequences were parallel to those of the injured
worker I mentioned. We all know that ours is a very
privileged superannuation scheme - one that is out
of step with community standards as to the
allowances that apply when one needs to leave office
on the basis of ill health. I ask all honourable
members of this chamber: who believes that
changing the rights we have in a way that replicates
what I have just set out would be an improvement to
our rights? Which of us would believe that was an
improvement to the rights of parliamentarians,
present or future? It is a nonsense to say that it is an
improvement.
I accept the view, in fact I almost respect the view
that many people on the government benches have
put forward in debates in this house about private
conversations I have had with them. The last thing I
want to suggest is that any member on the
government benches is knowingly and deliberately
setting out to attack Victorian workers. I do not
believe that is the case.
I do know that one of the great dysfunctions in
government, especially in relation to major
decision-making, is that governments tend to be
operated by one, two or three people and the rest of
the people in the government are inevitably like
mushrooms. I can think of many examples during
the 10 years of Labor government when one, two or
tlrree people decided a particular scenario was
absolutely and unequivocally necessary and treated
the rest of the Parliament, caucus, and indeed the
party, like mushrooms and fed them excreta, and in
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good faith out of a belief that leadership must be
supported those people went along with the
strategies. It was only after careful examination of
the full facts that people in the then Labor caucus
realised there was much more to what they were
being told and that there were many more
consequences than those about which they had been
primed. I do not have any doubt that occurs in all
government.
The real challenge about opposition is not just to
develop policy but to put in place agreements in
relation to operations in government machinery so
that all decision making is transparent and collective
and open to the broadest scrutiny possible.
I say with the greatest respect that I do not believe
there are any members of the government who want
to see the Accident Compensation (Miscellaneous
Amendment) Bill proceed if the outcome will be as I
indicated in relation to the injured worker I
mentioned. I do not believe anybody in this chamber
wants somebody's entitlements savaged in the way
that this clear and indisputable example indicates is
being done.
I ask honourable members on the government
benches not to accept the urgings they have received
from people on their side who believe this legislation
is necessary and that it is better than sliced bread. I
urge them to examine in as much detail as possible
whether there are any aspects of this legislation that
can lead to the outcome I have outlined.
I urge government members to satisfy themselves
that it is possible for them to give a guarantee to the
people they represent that the legislation has a level
of integrity, detail and protection so that no injured
worker will experience the outcomes I have given in
that example.

Mr Pullen would know from personal experience
that the Fitzroy Community Legal Centre is
celebrating 25 years of outstanding achievement in
the practice of law in the community. Those of us
who have had associations with community legal
centres know that they are a wonderful initiative in the case of Fitzroy, of 25 years ago - and that
their achievements have been significant. I make that
comment as a preamble to referring to
correspondence I received which was signed and
dated 10 November last from the Federation of
Community Legal Centres at an address in Little
Collins Street. It was written in the context of the
Workcover changes. The introductory paragraph
says that the writer is writing on behalf of the
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Federation of Community Legal Centres and that the
federation is the peak body for 41 specialist and
generalist community legal centres in Victoria. The
letter goes on to say that those 41 centres deal daily
with the repercussions of poverty in our
communities.
The federation raises concerns about the impact of
the proposed changes to Workcover on the
community. It then states:
The reduction of weekly benefits. In this regard, the
federation is particularly concerned about the
application of such changes to victims regardless of
when they were injured. The reduction in weekly
benefits will have the most Significant impact on those
Victorian employees not covered by federal awards or
agreements because the five minimum terms and
conditions available in Victoria do not compel an
employer to make up the difference between weekly
payments and the usual weekly wage received by an
injured worker.
The abolition of common law rights. The federation
views that this proposal is particularly unfair given
that, common law damages are only payable where an
employer is negligent ... The changes are not economic
or cost-effective as they will inevitably lead to an
increase in unsafe workplaces and industrial accidents.
The restriction of access to the court and independent
review. The federation views that the restriction of such
access is contrary to the principles of fairness and
equity ...
The federation considers that the proposed changes
will have a significant and detrimental impact on
injured workers, their families and the community
generally. We consider that the proposed changes are
unacceptable.

Members of the legal profesSion are often harshly
criticised about their perceived self-interest. They
have certainly received considerable criticism during
the Workcover debate. Members who understand
how community legal centres work are absolutely
certain that the observations and accusation made
about law firms in general do not apply to the
people who work in those centres. Mr Pullen and
others who have had a close personal involvement
with community legal centres would say that the
great majority of the work is done if not voluntarily
then so close to voluntarily that the difference does
not matter.
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I ask the house to take note of the concerns
expressed by the Federation of Community Legal
Centres. They could not in any sense be said to be
motivated by self-interest because of a fear that a
major revenue flow will be endangered. The
correspondence states that people who work closely
with often the most vulnerable people in the
community do so on remuneration levels
significantly below those they would enjoy if they
worked privately. Their experience is that the
proposed legislation will lead to vulnerable people
being disadvantaged and discriminated against.
I repeat that for the opposition this is not about not
wanting to be involved in change. Rather, it is about
disputing the claim that change is the only constant
in our community. The opposition is committed to
debating the legislation because it is
ground-breaking. I have said to people on my side of
politics that the debate on the Auditor-General's bill
was important. The opposition sought to debate the
principle of whether good governance was enhanced
by the existence of an independent, properly
resourced, fearless Auditor-General. However, the
consequences of this legislation will be much more
profound than the consequences that may result
from the passing of the Audit (Amendment) Bill.
I have had the opportunity to document to the
chamber, and I stand by its veracity, an instance in
which a worker, as a consequence of being able to
access common law, was able to have a court rule on
what would be an appropriate payment. I put on the
record the very substantial change that would occur
to that worker under the proposed legislation. The
worker did not seek to get injured - he was injured
as a consequence of employer negligence. I do not
believe the workers compensation scheme is
improved when there is the possibility, let alone the
likelihood, of someone's wellbeing being affected in
the way I described.
I conclude by again saying how inequitable it is to
introduce legislation that prevents some people from
accessing common law but does not affect the rights
of others to do so, no matter how parallel their
circumstances. I refer to the Age editorial of
30 October, which quotes the minister as saying that
Victoria's workers compensation system is the best
in Australia. If it is the best in Australia, why the
need to play with it in a way that brings about the
outcome I highlighted earlier?

It was hypocritical of employers affected by a strike
to seek an order from the Australian Industrial
Relations Commission under section 127 of the
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Workplace Relations Act allowing them to sue
workers who did not return to work by a stipulated
time. The application was made under federal law
because Victoria no longer has an industrial
relations system. The Age editorial also said that the
ability of employers to make such requests
highlights the increased imbalance between the
rights of employers and employees that will result if
the government's proposed changes to the workers
compensation system become law.
Common law recognises the obligations of both
parties to an employment contract. The obligation on
employees is to work as directed, and the obligation
on employers is to take all reasonable steps to ensure
their employees work safely. Under the legislation
the common-law rights of employers will be left
intact, but workers who suffer injuries in the
workplace will lose their right to sue for negligence.
The Electrical Trades Union has a list of unfortunate
examples of its members who have been injured as a
result of employer negligence. That, and the ETU's
commitment to the welfare of all workers, resulted
in that organisation participating recently in
industrial action in the public transport area. The
consequence was that the government investigated
the possibility through common law of suing the
ETU because it sought to support the right of its
members to maintain access to common law.
The bill is inequitable and about cheapness in the
same way as the government has been about
cheapness in its changes to education, health,
ambulance and local government services and in its
attacks on community health centres. The opposition
and the majority of Victorians would support the
government if it were tonight debating a bill that
improved Workcover for all participants because a
compensation system improvement that led to better
outcomes for all participants would be a
contribution to the wellbeing and welfare of Victoria.
This bill attacks the rights of workers and will lead
to injured workers becoming second-class citizens.
On Saturday in the Mitcham by-election the views
being expressed tonight by the opposition about this
bill will be supported by that electorate. This is bad
legislation, as John Clarke would say, and it should
be opposed.
Hon. ROSEMARY V ARTY (Silvan) - I support
the Accident Compensation (Miscellaneous
Amendment) Bill. Mr Power praised the workplace
safety changes that occurred during the 19805 but
totally ignored the disaster of the Workcare
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legislation passed by this house in 1985, also during
a by-election period, and its impact.
Tonight we are again debating Workcover
legislation in a by-election scenario, this time in the
Mitcham electorate, which happens to be part of
what was in 1985 the Nunawading electorate.
Despite Mr Power's claims about changes in
occupational health and safety, in the 1980s a
surrogate social security system called Workcare
was established. But it did nothing to encourage
injured workers to return to work; it gave no
encouragement whatever for employees and
employers to seek to work together to enable injured
workers to return to the workplace.
Mr Power talked about decision-making processes
and how the next Labor government would have
open government and open decision making. I find
that highly amusing. The ALP has never had and
never will have open decision making so long as it
has a factional system. That is but one reason why
the Labor government came to grief in the 1980s.
The cabinet system completely broke down. When
decisions taken at the cabinet table went against
ministers, they simply went out and acted contrary
to the way cabinet had decided. Former Labor
ministers will tell you that the process completely
broke down due largely to the impact of the factions.

The Liberal Party does not have a factional system. It
has an open decision-making process at all levels of
the party, whether that be in a bills committee, a
party room of 90, a cabinet of 18 or its members
receiving advice from all levels of the public service.
That decision-making process enables everyone to
have input at all stages of consideration on any
subject. For every decision that leads to legislation
coming to this place, 10 others that may have been
overturned at the cabinet or party room levels will
probably never see the light of day. It is
inappropriate for Mr Power to equate decision
making in the ALP with decision making in the
Liberal Party.
It is also unfortunate that Mr Power quoted a

number of current Workcover cases. I cannot
understand why he would want to quote them here;
he should have sought advice from the Workcover
Authority before telling the house about those cases.
Workers compensation touches every tier of
endeavour and every level of enterprise in our
economy. The reform of the workers compensation
system has been one of the most important reforms
undertaken by the Kennett government since it came
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to office in 1992. The old Workcare system,
established in 1985 when the Labor government had
a temporary majority in both houses, lacked a focus
on workers, their return to work and their
rehabilitation. Workcare created a compensation
culture which prevented a return to work and
stigmatised genuinely injured workers.
All honourable members probably remember the
terrible times in 1985. Workers who visited my office
felt absolutely traumatised and stigmatised because
of the way the system treated them.
In 1988 an all-party parliamentary committee
examined the operation of Workcare. It conducted
detailed investigations into what was happening
with the system. The coalition members on that
committee were the present Minister for Education,
the Minister for Agriculture and Resources and the
Treasurer in the other place, Mr Baxter and me. That
committee did not publish a final dissenting report
because it unanimously agreed upon a number of
recommendations. However, it published an
addendum to the report because the concerns of
coalition members on that committee about issues
not addressed by it could not be included in the final
report as the Labor chairman had exercised a casting
vote.

One of the important things we pointed out in our
opposition to Workcare, as stated in the addendum
to volume 2 of the Workcare committee's August
1988 final report at page 551, was that:
... the final form of the -

1995 Workcarelegislation was largely dictated by the demands of the
Trades Hall Council.

That was something that came through time and
again. We also pointed out, at page 552, that:
The founding principles on which Workcare was based
have become distorted. Instead of the order of priorities
being prevention, rehabilitation and compensation,
dearly from evidence put before the committee those
priorities have become compensation, rehabilitation,
prevention.

That puts into context some of the things that
Mr Power said happened during the 1980s. Under
the old Workcare system employers lacked any
incentive to provide rehabilitation and suitable
employment to allow injured workers to return to
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work. The Workcare system overcompensated those
with minor injuries and massively
under-compensated the severely injured. The
Accident Compensation Bill that introduced
Workcover was passed by Parliament on
14 November 1992. That legislation marked the end
of Workcare.
The primary functions of the Workcover system are:
to prevent workplace injury in the first place; to
ensure that an injured worker receives proper
medical care and rehabilitation to enable an early
return to the workplace; and to provide income
support until a return to work or such time as it is
established that the injured worker has no ability or
possibility of returning to work.
The objectives of the bill are spelled out in the
second-reading speech:
It gives full effect to one of the key objectives

enunciated when the Kennett government came to
power in 1992 - namely, to develop a workers
compensation system which provided fair and
comprehensive protection for injured workers but did
so at premium rates which were internationally
competitive.

The bill is not based on reducing the overall benefits
paid to workers but on securing the financial
stability of the program while preserving the
scheme's competitive premiums.
The need for change is twofold: firstly, to ensure the
legislative structure is in place to encourage
workplace safety, rehabilitation and the efficient
delivery of compensation; and secondly, to ensure
the protection and long-term financial viability of
the scheme - rather than acting when it is too late,
as has occurred in New South Wales and South
Australia.
The key changes in this bill are the deletion of the
rights of injured workers to recover damages in a
common-law action; greatly increased penalties for
breaches of health and safety requirements to at least
five times their current maximum; substantially
increased statutory death benefits; increased
compensation for permanent impairment from the
current maximum of $161000 to 5300 000; the use of
the new fourth edition of the AMA guide in
permanent impairment assessments, which
considerably expands the number of items picked
up; the restructuring and simplifying of the weekly
benefit system; an improvement in the dispute
resolution system; and an inclusion of
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superannuation payments in the remuneration base
for the calculation of Workcover premiums.
I will examine some of the arguments about
common-law rights. In doing so I will quote some
Labor members of the state and federal parliaments
who have argued vehemently for the removal of
common-law access. I will make a few pOints, first. It
takes an average of three years to get a case to court
and the average cost of getting to court is $40 000.
That has to come out of any award that is made.
Common law tends to keep the focus on loss and not
on the potential to return to work. We see the
potential to return to work as an important element,
particularly for people who have lesser injuries.
One of the things we found in our 1988 investigation
was that when you could get injured workers back
to work within six months you tended to not get
psycholOgical overlay problems. People who were
able to get back to work within six months became
fully productive contributors and were able to
support their families just as they had been able to
do before they were injured. That had an immense
impact on their ability to function at home and at
work and on their social lives. It was clear that
where you could support a worker going back to
work, even for lighter duties at first, you avoided
problems with psychological overlay, which tended
to drag cases out for years.
Another point I make in that context is that to take a
case to court you have to prove negligence on the
employer's part. That seems to be the wrong way to
treat people who have been injured at work. They
should automatically get the monetary support they
need without having to prove their employers were
at fault. Negligent employers will be dealt with
under the occupational health and safety system. As
I have said, the fines will increase dramatically.
People have to wait three years to determine
whether they can prove negligence against their
employers. If they cannot prove negligence, they do
not get anything: once they run out of time, they get
nothing. The other thing to bear in mind is that
injured workers who get lump sum payments can no
longer receive weekly benefits. If you use the table
Mr Hartigan provided, you find that of all the lump
sums paid, either as out-of-court settlements or as a
result of going to court, very few are in excess of
$300000.
Hon. D. A. Nardel1a - How many are there?
Hon. ROSEMARY VARTY - Look at it and see.
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Hon. D. A. Nardella - There were 208.
Hon. ROSEMARY V ARTY - You look at it and
compare them.
Hon. D. A. Nardella - There were 208.
Hon. ROSEMARY V ARTY - How many of
them were over $700 OOO?
Hon. D. A. Nardella - Very few.
Hon. ROSEMARY V ARTY - Exactly.
Hon. D. A. Nardella - How many, though? You
don't know.
Hon. ROSEMARY V ARTY - The actual mean
number is not relevant. What is relevant is the
proportion of people who receive very small lump
sum settlements. Because the opposition has pinned
its claims-Hon. D. A. Nardella interjected.
Hon. ROSEMARY V ARTY - If you extrapolate
out a lump sum payment of $300 000 to a 28-year old
who would have worked until 65, you will see that it
is in effect a small amount.
Once they get the lump sums they cannot go on
weekly benefits; they can never get weekly benefits.
Mr Nardella thinks $300 000 is a good settlement. I
think it is a poor settlement.
Hon. D. A. Nardella - That depends on the
negligence.
Hon. ROSEMARY V ARTY - The whole point is
that you would have to prove negligence to get any
of those payments. We are saying injured workers
could get $300 000 without having to prove
negligence. Are you telling me that is worse? How
many lump sum payments are there over $300 OOO?
Hon. D. A. Nardella - 208.
Hon. ROSEMARY V ARTY - That is a huge
number in real terms given the number of injured
workers who put in claims! You would have to have
rocks in your head, Mr N ardella.
The other point that needs to be made about those
settlements is that claimants with similar injuries
often get differing settlements, and that is
inequitable. Again, that will change. Lump sum
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benefits are intended to provide ongoing support. I
have had people come into my office who, two years
after receiving a lump sum payment, have lost all
the money because of unwise business or investment
decisions and have therefore had to sign on for
social security payments. The changes we are
making will help those people because they will no
longer get the full amount in one lump sum.

It is interesting to note that there are no
common-law workers compensation provisions in
South Australia, the Northern Territory, the United
States of America, Canada and New Zealand. I
mentioned earlier that it is also interesting to note
the number of Labor members of Parliament who
have also advocated the removal of common-law
benefits - and I will deal with just two or three of
them. They include Mr Rob Jolly, a former
Treasurer, Mr Neil Pope, a former Minister for
Labour, and even Mr Nardella who has not held a
ministerial portfolio - Hon. D. A. Nardella - Under what
circumstances?
Hon. ROSEMARY V ARTY - I will tell you, if
you will just listen.
Hon. D. A. Nardella - Tell me, because I'm
going to strongly refute it.
Hon. ROSEMARY V ARTY - Then you will be
refuting something that is already in Hansard.
Hon. D. A. Nardella - The debate was on the
victims of crime legislation, which you massacred
and continue to massacre.
Hon. ROSEMARY V ARTY - During the
second-reading debate on the Accident
Compensation Bill, Mr Jolly said, as reported at
page 1420 of Hansard of 17 July 1985:
Initially there were some elements in the trade union
movement which were opposed to removing the right
of common-law action. However, the government was
able to convince the unions that, on a no-fault basis, it is
far better to have a weekly payment system for injured
workers. That is far more equitable because it ensures
that the long-term injured worker receives adequate
protection over a long period ...
No-one could seriously suggest that a common-law
lump sum settlement of that order would be sufficient
to compensate a quadriplegic ...
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A quadriplegiC may obtain a lump sum settlement if he
or she could prove negligence but that would not be the
case if negligence could not be proven.

He was arguing that common law did not achieve
the necessary results.
He also said:
The whole approach to common-law action completely
distorts the focus of rehabilitation.

That is a very important issue. He also said:
Over the next 12 months the government will enter into
tripartite discussion with trade unions and employers
on ways of further reducing the right of common-lawn
action through extending the table of maims.

We know that that did not happen, of course,
because the unions would not allow it.
During the second-reading debate on the Transport
Accident Bill Mr Jolly said, as reported at page 732
of Hansard of 30 September 1986:
The government believes the benefits should be
delivered to those persons who are seriously injured,
regardless of whether they can or cannot prove
negligence by another party.

He was talking about the general inadequacy of
common law. Mr Pope, a former Minister for
Labour, had this to say about the Transport Accident
Bill, as reported at page 596 of Hansard of
17 September 1986:
The situation is that only 1 to 2 per cent of common-law
cases are actually judicially assessed. The rest are
resolved in a bargaining and haggling process between
lawyers, which the Cooney report described as being
reminiscent of a street bazaar.

At page 597 of Hansard he is reported as saying:
Also, despite the claim of the Law Institute, the
common law tends to under-compensate.

He also talked about:
... the well-known tendency for the common law to be
comparatively more bountiful in cases of less serious
injury and to under-<:ompensate in the case of the
severely injured.
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During the second-reading debate on the Victims of
Crime Assistance Bill on 4 December 1996,
Mr Nardella is reported as saying at page 1049 of
Hansard:
Back in 1973 parliamentarians recognised that the
common-law system did not work, that it was an
expensive way for victims of crime to try to get redress.

He was saying that the common law did not provide
adequate redress.
Hon. D. A. Nardella - That's right - for victims
of crime.
Hon. ROSEMARY VARTY - You were talking
about common law. Are you denying that you were
talking about common law?
Hon. D. A. Nardella - Yes - for victims of
crime. This is a Workcover bill, isn't it? It is a bit
different.
Hon. ROSEMARY VARTY - Is it? Are you now
saying it is not relevant? Of course it is relevant!
It is interesting to note that 37 per cent of the claims
referred to in the table were settled for less than
$100 000. As I said, that just shows that the
common-law process has been most unfair to people
who should have been adequately compensated.
I return to the preventive element I was talking
about earlier. Workcover has 239 inspectors working
under the Occupational Health and Safety Act and
the Dangerous Goods Act. Of those, 183 are
operational and the remainder are managers,
teclmical specialists and support staff. By January
next year the number of quarantine inspectors will
have increased by 50 to 223 and will include
35 specialists in areas such as occupational hygiene,
chemistry and engineering. That will be the highest
number of operational inspectors ever. In addition,
there are 10 information officers who work in the
workplace.
I draw attention to the benefits schedule. Members
of the opposition have talked about levels of
benefits, but they have omitted to talk about the
conditions that will now be covered in the benefits
schedule under the table of maims. It is important to
note that many of the conditions of particular
interest to women are now not compensated for. The
changes recognise the high workplace participation
rate of women. In the past, women have been
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severely disadvantaged in terms of Workcare and
Workcover coverage.

outgoing entitlement to compensation for medical
and like services.

That has now been recognised and the list extends
considerably the number of conditions that apply
specifically to women. We see that as very important
in the overall context of equity and access to the
workers compensation system. The Labor Party is
the so-called champion of the involvement of
women in the work force and in
Parliament, although it has fallen down even with its
so-called 35 per cent quota of women in Parliament,
which is a great tragedy. The Labor Party has paid
lip service to getting women into Parliament and in
compensating women more adequately in the
workplace.

There has been a deal of discussion about what the
benefit level means and what is available to injured
workers. It has been suggested that it is a lesser
amount. I shall briefly explain what a weekly
pension means in present-day values. I shall cite one
case because it is typical of how one can extrapolate
the benefits that flow from the legislation. A worker
who is aged 25 years, who earns $650 a week and
who has an accident and is incapacitated for life that is, he or she has no capacity to work through to
retirement age - will until retirement age receive a
benefit based on 75 per cent of his or her pre-injury
ordinary time earnings. If that is discounted to a
lump sum equivalent and using a discount rate of
3 per cent, which is a reasonable figure, you will find
it is equivalent to a substantial lump sum payment
of $458 632. That must be taken into account when
comparing the value of the statutory benefits
available under the revised scheme and the value of
the common-law payout. If you receive a
common-law payout your right to a weekly benefit
ceases. You do not have any entitlement to weekly
benefits. It is fairer to calculate the payment based
on impairment and capacity to work rather than
being to forced to run the gauntlet of the
common-law system where it is necessary to prove
negligence.

Currently, there are 8693 claimants in receipt of
benefits under the table of maims at an average cost
of $13 600 per injury year. The new benefit is
expected to provide benefits to 6620 claimants at an
average cost of $25600 per injury year. It is expected
that coverage for non-economic loss will extend to a
further 1650 claimants per injury year due to the
inclusion of the additional injuries.
I shall deal briefly with weekly benefits. Clearly, the
current benefit system has been inappropriate as it
provides incentives to maximise incapacity and
generate disputes. Mr Power cited a number of cases
of injured workers who have come to his office.
Government members also get just as many cases,
but we are able to work with the authority to resolve
the problems and help the injured workers to get
through some of the difficulties they are
experiencing. The new benefit structure will be
simpler and it will ensure appropriately targeted
benefits and the minimisation of disputes. It is worth
pointing out that under the grandfather clauses the
government has made a commitment to workers
currently in the system that they will not be
disadvantaged. Workers who have lodged claims
and are either on, or are subsequently determined to
have been entitled to, weekly payments at the
commencement of the new provisions will continue
to be paid their existing rates, but will be classified
in accordance with, and progressively assessed,
under the new classification requirements.
Current seriously injured claimants who are entitled
to claim under common law, but have not yet done
so, will generally retain that right for up to three
years. People currently classified as seriously injured
who can provide evidence of an income-producing
project will be able to apply for a settlement under
section 115, but will not be able to settle their

This is an important piece of legislation. Its final
form was worked through very carefully by all
levels of the coalition government. I have much
pleasure in supporting the legislation.
Hon. B. T. PULLEN (Melbourne) - Given that so
many people have spoken in this debate I do not
intend to trawl through all the issues again, because
it is envisaged we will have a detailed debate during
the committee stage. I believe no member in this
house would vote for a scheme that he or she
believed would not benefit injured workers. There is
some common ground in the awareness of the
impact legislation such as this has on the welfare of
people who are injured at work and that of their
families. However, the ability to understand how
people feel about this measure is influenced to an
extent by their life experience. To understand the
feelings of workers who have been expressing anger
and frustration with the government for introducing
this legislation you have to relate to the kind of
experiences many workers, particularly blue-collar
workers, have in their workplaces. It is a different
situation for people whose normal work does not
expose them to physical danger. That is part of the
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reason why some people have difficulty being
sensitive to the real feelings of workers when such a
measure is imposed on them.
I come from a family where a number of people
worked in factories or out on the job. That has
brought home to me how dangerous some working
environments can be. My father was almost blinded
after being hit in the forehead by a long piece of
timber that somebody carelessly threw out of a
second-storey window when he was out on a job.
Although he recovered sufficient sight in one eye to
continue working, he never completely recovered
his sight. The accident occurred during the
depression and it caused enormous difficulty for us
for many years.
My uncles and aunts worked in factories in
Brunswick and Coburg and they had little control
over what they were required to do in the
workplace. There was no understanding of such
things as repetitive strain injury caused by the kind
of work they did in boot and processing factories.
People in those situations witness the results and
feel the impact on people's lives; they feel the people
legislating and controlling the workplace are
gambling with their futures - workers then did not
understand the .situation as they do now.
I suspect honourable members who have had to
work in dangerous environments better appreciate
the problem. Members of the National Party who
have been associated with farming would realise
that people are sometimes placed in risky situations.
I am sure Mr Bishop can testify to that, although he
would not complain somebody else was negligent.
Nevertheless, farming activities always present a
danger and the possibility of an injury which can
impair a person's performance for a long time, if not
the rest of their life.
The reason so many people feel affronted by the
changes contained in the bill is that many of them
come from risky work backgrounds such as
construction sites and farming workplaces. I have
some experience of construction sites as a practising
civil engineer. I witnessed people working against
the clock for long hours because they had to meet
construction targets. They were often under too
much pressure to observe every last detail of safety.
If a person is tired he or she can also make mistakes
and be accused of personal negligence. Usually the
people who are lucky enough to enjoy protection
come from white-collar, fairly organised
environments and do not appreciate why many
workers, particularly blue-collar workers, feel so
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strongly about this issue. Those who support the
workers in the debate have some appreciation, along
with other members of their families, of the problem,
and many employers who have supported workers
understand it. I want members to try to envisage
how people feel about the debate. Many people do
not see it as an economic debate about the viability
of organisations or in terms of Victoria's competitive
edge in exporting to Asia. They do not see it in those
comparative terms. They see it in human terms of
how it will affect them and people like them, which
provides some explanation of why the common-law
issue is foremost in the minds of many Victorians.
I pay some credit to Mr Hartigan for his speech and
approach. He attempted to address the historical
context and to put some perspective on the
limitations of common law. I accept that stance
because of the tension between a no-fault system in
an ideal world which could provide benefits and
common law and the adversarial-type approach
aimed at getting a secure approach for workers,
which unfortunately has not been delivered.
Workers relate the legislation to their rights; they are
not so stupid to believe common law is their
salvation. They see, obviously, economic security
and the regularity of properly worked-out weekly
payments and the security that brings as crucial;
however, they feel it should be their choice. Other
members of society can make the choice whether
their rights could be preserved or benefited by
taking a case to law. Sometimes people make the
right deciSion, sometimes they make the wrong
decision, but it has been their right. Many workers
are affronted because this right is being removed. It
is not being removed to provide a superb alternative
system; it is being removed for a system which is
backtracking on benefits they previously enjoyed. It
is not a case of people being offered a vastly
improved no-fault system in order to forgo their
choice to use common law to advance their position
when they think it would benefit them instead of an
administrative path via the Workcover Authority;
instead workers are being offered a lesser system
under the guise of no fault and the removal of their
ability to challenge that system if they so choose by
common law.
The debate is not just a theoretical one; it is not an
either-or. For many people it is a matter of trying to
maintain both choices. Like everyone else, workers
want the security of several paths; they do not trust
the bureaucracy and a totally administrated system,
nor should they because many people are let down
by such systems and find them difficult to work
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through. Even without going to common law
numerous workers, like many of us, benefit by
getting legal advice and having somebody available
as an advocate to support them when they are trying
to make a claim and to get a fair deal. It is no
wonder workers want the assistance of legal advice
and the ability to hold that out as an alternative
where necessary. The government has a big blind
spot. Partly it seems to fear that the legal profesSion
drives common law, and it particularly singles out
Labor lawyers. The government believes the Labor
lawyers cause all the problems because that is the
group workers often go to.
I put most Labor lawyers that I know in the context
of people who understand the degree of pain,
suffering and difficulty workers experience when
they are injured. One cannot operate a practice in
this area of the law and continually meet people and
their families who are in the distressed situation of
having suffered an injury - often quite a serious
one - and not appreciate the kinds of things that
happen in the workplace. Members of the legal
fraternity, including magistrates and others who
deal with these issues, are aware of how important
this legislation is to people and the difficulties
inherent in it. I ask honourable members to
recognise why people are so angry and concerned
about the debate: the outcome is vital to them. I ask
them to try to bridge the gap of understanding and
to realise there is a disparity between the comfort of
working in a cloistered environment and the reality
of working in a far more dangerous environment.
This is not theoretical. The figures coming through
show higher than expected numbers of long-term
claimants, particularly those characterised as serious
injuries. The number of serious injuries is actually
increasing.
I am trying to draw out the principles that should be
involved when considering this question. I shall
paraphrase what the Treasurer had to say when he
said on more than one occasion what he believed to
be the three driving principles behind the
government's legislation. The first is to provide
protection for injured workers. No-one could quarrel
with that. The second is to maintain premiums for
compulsory insurance schemes at levels which
Victorian industry can afford and which will
facilitate its being internationally competitive. I have
a quarrel with that because 'internationally
competitive' means the benchmark - irrespective of
whether one is talking about common law or
anything else - may be that of a country that does
not have the same views about the necessity of
protecting workers as we do. He appears to be
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suggesting that if we provide workers that
protection in this country we weaken our
competitive edge. That is not a fitting criterion. It is a
factor to know about, but not a criterion or a goal.
Does it mean that to have a competitive edge we
must reduce the protection of workers to the level of
our competitors? Will members of the government
vote for the measure because the Treasurer says it is
an appropriate factor that may influence Workcover
policies? I think not.
There is a clear limit. Workers and the community
are also cynical about that criterion because they
know the benefits of such a competitive edge would
not flow to them. They would see increased profits
going to super executive salaries. In Australia the
top 10 per cent are receiving considerably more of
the cake. Their salaries are increasing while the
bottom 10 to 20 per cent are getting less. It is no use
shaking your head, Mr Hartigan. You are not
arguing with me on this one. You are arguing with
the ABS statistics, which clearly show that over the
past 10 years the incomes of average Australians
have declined and inequality has increased. It is not
a matter of debate. Whether you talk to a right-wing
or left-wing economist, it is not a matter of
argument. In Australia the wealthy are getting
wealthier and the poor are getting poorer. It is a fact.
Because of the new forms of management workers
are becoming more cynical when they are told they
must do more to become more competitive and
secure economic benefits for Australia. Irrespective
of higher profits, managers are downsizing to
increase profits and workers are being retrenched
and are not receiving a share in the results of the
highly efficient and productive companies. After
seeing these reductions in opportunities and job
stability, why would workers respond to the
Treasurer's call for a lower level of spending on the
workers compensation scheme and a change to
workers' coverage to ensure that Australia is
economically competitive? It should not be at the
expense of the quality of the workers compensation
scheme. That is not an acceptable criterion.
The third criterion of the Treasurer was to preserve
the long-term viability of the scheme. The opposition
agrees with that. However, the way to achieve it
bears some examination. The question about the
long-term viability of any program of government
support is ultimately what the people of Victoria or
Australia believe the outcome is worth, such as
taxation, or the effort put into it. That choice has to
be put to them democratically. It is not simply a
financial matter of what is viable. It will be viable if
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people are prepared to pay for it and say it is worth
while. There is an element of choice.
The other point that is more pragmatic and pertinent
is that the viability of a scheme such as this depends
on workplace safety on the front end, so to speak that is, the number of injured workers to be attended
to in the first place. That goes to the heart of the
management of workplace safety. That is a principle
the opposition would have no disagreement about.
Socially and economically members of the
opposition want the minimum number of injuries
and accidents in workplaces. That would mean the
scheme would be easier to run, premiums would be
lower and there would be less pain and suffering.
Mr Hartigan is nodding. Perhaps I am getting
through to him, and that encourages me to continue.
Serious injuries are still occurring. One would have
to say that the shock Workcover advertising on
television designed to encourage workers to be more
careful is not too different from the TAC television
advertising, which appears to be effective. People
are taking notice of the TAC advertisements.
Whether drivers are being more careful and not
drinking and so on, I do not know, but some factors
are working because the advertising campaign is
producing results. Why is it not working with
Workcover? I well know from my experience as an
engineer something of the other factors beside
motorists that affect road accident rates. On another
occasion when I have more time I could give an
example.
I carried out a survey of Northern Territory roads. I
mapped all the accident spots and related them to
the quality of the road and other factors. I found that
accident spots increased if there was a pub nearby.
So individual behaviour is the dominant factor. But
with accidents and injuries in the workplace the
environment is crucial. A worker is a cog in the
wheel in a factory - it can be an unsafe factory and is often required to work under pressure,
dependent on the whole process and the way the
management or the culture of the factory operates
and how people are required to perform. There is
not a lot an individual can do about it. I suggest that
nearly every member in this place would know of a
personal case where a family member or
acquaintance has been in a situation where he or she
has been unhappy about certain safety aspects.
However, it is often not an individually controlled
situation.
If we are to address the question of reducing the
number of accidents in the workplace we need to
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adopt a collective approach. We cannot leave it to
the individual in the same way we do with traffic
accidents. It is not a matter of competition or
enforcement; a degree of cooperation is required to
reduce the number of workplace accidents. There
must be cooperation between management and
workers if we are to achieve the common goal of
improved safety. Workers have to be involved.
Government members cannot admit that the best
way to achieve this goal is through the unions, shop
stewards and the people the workers trust.
If we want workers to take on board the need to look
after their own safety they have to be protected,
because if an individual worker speaks out in some
circumstances he or she will be personally affected if
there is criticism of the foreman or superior.
However, if a collective approach is adopted there is
some protection for the individual worker. The
collective approach helps people to stand up and say
that they do not think it is a safe approach to adopt
or that the regulations say this and it would be better
to adopt a safer approach. It would take a brave
person to stand up and do that without the support
of other workers. Most people like to have a
reasonable relationship wherever they work,
irrespective of whether they are in charge. Many
small firms work well because there is a family
atmosphere and an attitude of give and take both
ways, but when it comes to saying that ventilators
are required because of the chemicals that are used it
would be seen to be expensive. If a person were to
raise that and say something should be done,
because of the regulations he or she may not get the
sack but the relationship between the employee and
the employer would become clouded. It would be
easier if a shop steward or an advocate were to come
in and raise the matter.

Honourable members opposite have a problem
about recognising the positive contribution of union
action in that situation. In other countries a positive
attitude is taken to cooperation between the workers
and bosses of organisations. That is what is missing
here. The government walks away from that every
time it beats up on the unions and every time it puts
workers down. The government reduces the
capacity for cooperation to be achieved.
It is not surprising that despite targeted advertising
we are not getting the same result with Workcover
as with the TAC. The message given by the
proposed legislation goes in the same direction
because what people are saying about common law
is more complicated. Workers should be able to
choose the path they want to follow. For a minority
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of workers, particularly those with serious injuries,
the path that may be of benefit to them is not
available. Generally speaking, the security of regular
payments is better.
It is strange that the government does not send

messages to employers who are careless and
negligent that the community has a view about that.
I say it is strange because it is the attitude taken by
the government in most other areas of the law. The
government makes it clear to a criminal or a person
who offends that tough laws exist and the
community will impose those penalties if that
person offends. That has been the direction of the
government in so much legislation it has introduced.
For instance, the government makes it clear that if
you commit an offence on the road a penalty will be
imposed. In this case the government is sending a
different message to employers who offend, who
want to make a short-term gain because they are not
in it for the long haul and who think people and
standards are expendable. It is telling them they will
be protected by a no-fault situation and will never
have to worry about being penalised. That is a
strange message to send. It will not reduce the
number of workplace injuries. The wrong signals are
being sent to employers who are doing the wrong
thing.
The wrong message is also being sent to employers
who are being responsible: it says to them that
because of the way the scheme operates what they
do individually will not make much difference in
terms of the premiums that have to be paid and they
will bear the pain for the bad guys even though they
are the good guys. If people do not believe there is a
reward or punishment relating to their actions or
efforts that will reduce credibility in the system.
The common-law debate is more complex than the
simple dichotomy presented by the minister. I
suggest common law is an important aspect of a
total system and that is why the response of people
is so strong about protecting it.
Earlier I promised I would not speak at great length
and I do not want to break that promise. However, I
want to say what I stand for and what I think is
good workers compensation practice. The Treasurer
said there were three principles associated with this
legislation. I have three different principles.
The first is that a fundamental approach must be
taken to workplace safety so that it is clear in the
minds of anybody who designs a scheme that safety
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in the workplace is reinforced so that the problem is
diminished in the first place.
Second, it should in the end provide economic
security for those people. Many studies, including
the work done by the former Labor government and
the 1984 report by the committee of inquiry into the
Victorian workers compensation system chaired by
Barry Cooney, have found that you need a system
that gives genuine long-term security and weekly
payments to workers. That is the best way to go. I
am not arguing for a lump sum system.
Third, it is crucial for any good system to be seen to
be fair. It is important for citizens to be given an
element of trust and to be able to determine their
own outcome by deciding whether they want to
employ a lawyer and follow the common-law path.
They are entitled to do that.
Most times I would advise them against it and
advise them to take the security of the regular
payment. If the system is working properly they
should get a fair deal out of it, but it should be their
choice after receiving proper advice in the way that
anyone faced a difficult situation would obtain
advice from experts, including legal people. Why
should workers not have that right?
The proposed system fails on three legs. It fails
because it does not stand up in a comparison with
the benchmarks of a good no-fault system that
would make it worth while for workers to consider
putting aside the other options they could take.
Hon. R. M. Hallam - What benchmarks?
Hon. B. T. PULLEN - The benchmarks of other
states, including South Australia.
Sitting suspended U.02 a.m. until 12.32 a.m.
Hon. B. T. PULLEN - I add to my remarks the
point that if in an ideal world the government were
presenting a no-fault system that really was
attractive to workers, workers might consider
choosing it. However, that is far from the case. Any
comparison with the systems in other states will
show that what is being offered by the government
is not as good in any sense as the commonwealth
scheme or the schemes in South Australia and New
South Wales.
The government is not proposing something that
one could argue would make it worth while for
workers to consider forgOing common law. As I said,
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many workers and others appreciate the dangers in
some workplaces. It is understandable that they feel
affronted by the removal of their common-law rights
and the choice they have been given.
The points I make are supported by work
undertaken for the Law Institute of Victoria. Noted
actuaries Cumpston Sarjeant Pty Ltd did a study of
the proposed changes to the Workcover scheme,
including an analysis, and a full copy of the report is
available. Cumpston Sarjeant indicates that far from
the government's claim that the proposed changes to
the Workcover scheme will result in employers
paying an extra $100 million to cover a blowout
being correct, the real effect of the changes will be to
slash benefits to workers, force up employer
premiums and create a Workcover surplus of at least
$250 million.

In relation to the claim that the new scheme will
offer a better deal for workers Cumpston Sarjeant
calculated that maim and impairment payments will
decrease by 65 per cent from $120 million to
$42 million and that the decrease will be distributed
through the table. The table shows that some
benefits for workers will improve and others will be
reduced. The study found that overall there will be a
reduction in workers' benefits of the order of the
general decrease of $80 million.
For example, the current lump sum payment of
$131143 for the loss of a leg will be reduced to
$78743, the payment of $103 244 for the loss of a foot
will be reduced to $68 244, and the payment of
$61996 for the loss of sight in one eye will be
reduced to $41998. Why would workers who are
aware of such figures respond positively to the
government's approach that in order to have a
no-fault system - a scheme that offers a decrease in
benefits - they should give up the choice of using
common law?
As I said, I do not want to go over the ground
covered by other speakers. In summary, the
government is not offering a better package to
workers and cannot expect workers to respond
positively to what it is offering. Further, the process
has not gone even close to offering the sort of
dialogue that would warrant such a response. In
1984 the now Senator Cooney conducted a
committee of inquiry into the Victorian workers
compensation system and prepared a
comprehensive report. No substantive report has
been prepared in this case.
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In conclusion, the benefits offered for moving to a
no-fault system do not measure up to the rhetoric in
support of such a move. The removal of common
law is not being achieved by the offering of a
responsible package of compensation to encourage
workers to consider the change seriously and the
crucial issue of having workers' safety in the
workplace as the front end of the whole process is
not being addressed in the proposed changes.
Instead of fostering cooperation between workers
and employers the changes will create a system of
confrontation. Some government members
understand that.

As I said, often members of the National Party have
had a bit more experience than their coalition
colleagues of the dangers of working in situations
where accidents can occur. They understand the
issues more than people who work in cloistered
white-collar environments where the dangers are
not so apparent. They appreciate that blue-collar
workers often work in dangerous environments and
are confronted by dangers that could crucially affect
their safety. Workers, the general community, a
significant number of informed employers and the
Labor Party are totally justified in condemning the
proposed legislation.
Hon. R. H. BOWDEN (South Eastern) - I rise to
support this important legislation. It is a significant
advance. It has been fully considered and is
designed to improve benefits and make sure they
are delivered to injured workers. Listening to
opposition members one could be forgiven for
thinking that care, concern and compassion existed
only on that side of the house. That is not true.
Government members are conscious of the need to
be caring and understanding. Many government
members have gained considerable practical
experience through managing and directing
businesses and are cognisant of the importance of
human factors and the impact of compensation
issues on the work force.
The new system has been designed to improve the
delivery of compensation to workers. Victoria has an
economy in which manufacturing and other
industrial activities are carried out and
unfortunately a compensation system is necessaryan excellent system. The new system is a significant
improvement. The legislation is simple, fair and
clear. Importantly, claimants will have the
opportunity of having their cases reviewed.
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One of the key goals in preparing the legislation was
to maximise the dollar benefits to injured workers.
Another goal was to minimise the administration
and legal costs so that the dollars available in the
system could be properly directed to the important
recipients - injured workers. Unfortunately, over a
long period the common-law system has been
inconsistent and in many cases has not delivered fair
and predictable outcomes for people who have
needed assured outcomes. Previous speakers have
provided information in support of that proposition.
Victoria has a no-fault system. It is not necessary for
injured persons to sue or to establish fault on the
part of the employer. The legislation will overcome
delays and eliminate a great deal of the stress that is
suffered by people on both sides in common-law
actions.

In the debate so far the emphasis has often been on
the correct assumption that safety has to be at the
forefront and improvements in safety are needed
constantly. An emphasis on safety was at the
forefront in the formulation of this and other
legislation such as the Occupational Health and
Safety Act. It was an important part of the total
approach to the legislation.
There is no doubt that in addition to delivering
significant and more predictable benefits to injured
workers the bill will result in lower costs for
business. That will be good for the economy and will
help businesses maintain their work forces. I am
aware of a number of instances in which the cost to
small businesses of litigation in the common-law
system has been outrageous.
Under the new system outcomes will be more
predictable because the actuarially compiled and
professionally prepared table of maims recognises
pain and suffering and provides realistic
compensation that is not too far distant from results
achieved through common-law actions. The lump
sum payment mentality will be a thing of the past
and many people who should have been in a
position to undertake rehabilitation at an earlier
stage will be able to approach it in a positive frame
of mind because they will not have to worry about it
compromising a court case.
If a person's injury is required to be further
adjudicated on a medical panel comprising
appropriately qualified medical practitioners will
decide that an injury is of a certain classification and
that will be it - it will be accepted.
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The legislation is an important move forward and a
productive and positive change in the culture and
practical application of compensation in the state. It
delivers fairness and the ability to ensure review,
where review is needed. It will deliver to workers a
degree of predicability and remove the stress,
inconvenience and unnecessary costs currently
incurred by claimants. I support the bill.
Hon. T. E. EREN (Doutta Galla) -If Mr Bowden
sympathises with and feels for workers I suggest he
abstain from voting on the legislation. Otherwise his
comments are hypocrisy of the greatest kind.
There are only two ways to describe the legislation:
it is bad and it is outrageous. It is bad legislation
because it punishes the defenceless, the innocent and
the weak. It is bad because it gives a
get-out-of-gaol-free card to every culpable, negligent
employer in the state. The only reward for
responsible employers who provide a safe working
environment is to see their premiums rise. The
premiums will not go to injured workers; they will
simply support the fat cat bureaucrats of the VW A.
The plan to remove all common-law rights for
injured workers represents the most savage attack
on workers in the history of this state. Common law
in relation to the law of torts is based on the Latin
word synonymous with wrong - that is, a person
who is injured because of the wrong of a negligent
employer should have the right to bring an action
for damages against that employer. That was
decided in the famous case of Donoghue v. Stevenson,
in which Lord Atkin stated:
You must take reasonable care to avoid acts or
omissions which you can reasonably foresee would be
likely to injure your neighbour.

When will the government get the legislation right?
When the coalition was elected in 1992 Work care
was in operation. Workcare had been applauded as
the best and fairest system of workers compensation
ever to apply in the state. Naturally the government
abolished Workcare because of its total hatred for
workers and its desire to remove their rights and
protections and put Workcover in its place.
The government claimed Workcover was the best
thing since sliced bread and would bring great
results for Victorian workers. How wrong it was.
The reaction from the community, workers and
professionals is that this is bad legislation, and that
will be proved this Saturday at the Mitcham
by-election. The government is now introducing
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major amendments to the scheme and has done so
every year for the past five years, each of which has
left Victoria's workers in a worse position.
The current amendments are the most serious of all.
The bill is a savage attack on employees, small
business and the self-employed. It attacks the people
who are improving and protecting the state, from
factory worker to emergency service providers. It
not only steals from Victorian workers their right to
be properly compensated for injuries incurred
because of someone else's negligence, it also steals
their right to look after the welfare of their families
by taking away the ability for a proper judicial
assessment to be made on an individual case-by,ase
basis.
The bill will reduce the percentage of pre-injury
wages workers can gain access to by basing the
calculation on the base wage only, with no
consideration of overtime or shift allowances no
matter how regular or permanent a part they were of
the worker's normal working life. The bill will also
reduce those payments after only 13 weeks, which
means Victoria will have the lowest levels of
compensation payments in almost all of Australia.
The existing common-law provisions allow workers
who are injured as a result of other people's
negligence to receive fair and just compensation for
their injuries, allowing them to keep their homes
rather than having to sell them to feed their families.
Those provisions allow them to ensure the security
of their families. In many cases they allow families to
properly care for those workers and to ease the pain
and suffering caused by their injuries.
The bill is despicable in its intent. It will punish
workers for being injured but will allow those who
cause the injuries to escape unpunished. I am very
proud that the Leader of the Opposition and Labor
members in the other place, as well as opposition
members of this place, have pledged that the
legislation will be overturned immediately we are
returned to government.
Labor will continue its tradition of safeguarding
workers' rights and looking after their families. We
will immediately re-introduce common-law access
and a fair and equitable system of workers
compensation.
Hon. D. McL. Davis interjected.
Hon. T. E. EREN - On that point, Mr Davis, not
everything is judged on the bottom line. Workers
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deserve a fair go. We will introduce proper
occupational health and safety standards and
prosecute employers who put workers at risk by
flouting those standards. Victoria's work force
deserves nothing less.
I will explain how the legislation lets off culpable
employers. Before I do that, I point out that the vast
majority of employers are decent, honest people
who care about the safety of their workers and
would never knowingly or purposely put their lives
or health at risk. Unfortunately, the changes punish
decent and moral employers by impeding their
competitiveness. They will get no reward for
maintaining safe working environments and
ensuring that potential dangers are eliminated or
minimised.
On the other hand, competitors of theirs who flout
the system and save on production or
manufacturing costs by putting their workers in
danger will be rewarded by not having to pay for
the consequences of their actions. That will
encourage rather than prevent dangerous work
situations. Responsible employers will suffer as well
as the employees who are injured working for their
competitors. Some employers will be penalised for
having good, safe workplaces while their
competitors will be able to have unsafe workplaces
without the fear of any legal consequences.

Employers who consciously decide that the safety of
their workers is of no importance, will now get away
with their apathy. Although some employers do not
purposely cut corners or deliberately put their
workers in danger, they do not go out of their way
to improve workplace safety. Doing nothing at all
can still make a workplace unsafe. The lack of legal
sanctions for injuries caused by employer inactivity
will not improve their mental attitude. Common-law
responsibility for consequences is as much a
deterrent for them as it is for those who are
deliberately negligent.
I now refer to culpable employers. Workers are
injured every day. Often those injuries could have
been prevented if employers had taken proper care
by installing safety equipment and maintaining it
adequately rather than caring only about their
bottom line profits. Every occupational group
imaginable is now at risk because of the changes.
The less scrupulous and more culpable employers
will be overjoyed by their new ability to cut corners
with impunity. Like other members of the
community, employers must be held accountable for
their actions. The legislation will give them
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immunity from the consequences of workplace
negligence: they will have open slather to
negligently cause serious injury without suffering
an y repercussions.
By denying a worker who is injured because of his
employer's negligence the right to sue for damages,
the government is giving negligent employers the go
ahead to continue operating unsafe workplaces. It
will allow manufacturing quality control measures
to slip or be eliminated. Manufacturers will now be
able to produce and sell shoddy equipment because
they will not be sued for damages for any injuries
arising from the use of that equipment in the
workplace. There are incentives to let standards slip,
not improve them. They also know they will be able
to get away with lower standards more easily
because the government has slashed the number of
health and safety inspectors.
The bill says that negligent employers will not have
to avoid acts or omissions that cause workers to be
seriously injured, and workers who are wronged by
those acts or omissions will have no legally
enforceable rights. Common law provides a
safeguard. It means that if people are injured
because of the negligence of others they can look
after themselves and their families afterwards. The
compensation they receive should give them the
ability to carry on with their lives.
The government seems to hate workers so much that
it wants to remove that safeguard. It wants to punish
workers for being injured, even if their employer's
negligence caused the injuries. Having no regard at
all for the security and stability of injured workers or
their families, the government wants to increase the
punishment.
Under the current common-law system each case is
judged on its merits and appropriate compensation
is awarded. This compensation is tax free. The
recipient can access the full amount and do
whatever he or she needs to do to safeguard his or
her future.
Under the proposals, compensation payments will
be reduced, weekly payments will be cut after only
13 weeks to the lowest level in the country, and
injured workers will have no guarantee of jobs to
return to even if they recover sufficiently to be able
to work again - and the miserable amounts of
compensation they will receive will be fully taxed.
That is why the Labor team will take the issue to the
next election. The people of Mitcham will punish the
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government for introducing the bill by voting Labor
on Saturday. I oppose the bill in every sense.
Hon. D. MeL. DAVIS (East Yarra) - I support
the bill with great enthusiasm. It is a long overdue
reform that both parties should willingly and openly
embrace. It is not my intention to speak for long
because a great deal has been canvassed already. As
well, I canvassed some issues in the debate in this
place some weeks ago. The issue I will address is the
one that has received the most attention both in the
community and in this place, and that is abolition of
common law claims and the introduction of a full,
no-fault system of workers compensation.
It is a change that I support strongly. It has a long
history in this country, and many people have
fought for it over several decades. It is important to
place on the record the wide range of people who
support the change.

If one considers the history of the Labor Party in
Australia one will note that a wide range of people
have supported the change away from common law
to a full and fair no-fault scheme. That support goes
back to the days of the Whitlam government in 1972.
Shortly after coming to power the Whitlam
government commissioned the Woodhouse inquiry
into accident compensation. It was a federal inquiry
which supported, in the end, a no-fault scheme.
Such a scheme would have compensated a person
fairly on the basis of the injury and not on the basis
of who caused it.

A range of other people have also supported the
change, and in fact it was Labor Party policy going
back to the early 1980s. In 1985, at the time Workcare
was introduced, there was a push to introduce a full
and clear no-fault scheme. However, that push was
unsuccessful.
The same story has been repeated in other states. In
New South Wales in the early 1980s a number of
groups in the Labor Party, including a number of
labour lawyers, strongly supported a no-fault
scheme for workers compensation. It is on that point
that I want to challenge many in the Labor Party,
because this is basically an issue of justice and
fairness.
The minister has commented on this issue following
a number of questions put to him by the opposition,
but it has failed to understand the significant and
central issue that compensation should follow and
flow on to people on the basis of their actual injuries,
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impairment and disability rather than on the basis of
their ability to establish fault.
Earlier today Mr Theophanous commented on a
particular case of spinal stenosis. From the way he
described the case there was little impact in terms of
the workplace, and this condition often has more to
do with congenital than traumatic issues. In those
sorts of cases it is clear that the concept of fault is
rather inappropriate and unhelpful in determining
what compensation someone should actually be
paid.
But importantly, I note also that someone significant
in the labour movement, Marc Robinson - he was
head of the coordination writ of Workcare under
former minister Neil Pope - wrote a thesis on the
removal of common law and the introduction of a
no-fault scheme of workers compensation. In the late
1980s he was keen for that to occur in Victoria, but
he was unsuccessful; he was rolled by the lawyers
and others. Nonetheless, it is interesting to examine
some of the material he produced in his thesis and
some of the information he put out.
Marc Robinson is clear on the grounds for the
removal of common law, and again this shows that
the present system is unjust and unfair. He quotes
Professor Atiyah, one of the most famous theoretical
and practical lawyers who deals with a number of
these issues. Professor Atiyah has drafted an
interesting indictment of the fault principle in terms
of accident compensation:
Count 1: The compensation payable bears no relation to
the degree of fault.

There is good theoretical work to suggest that this is
true, including work which, after examining
practical court cases, concludes that sometimes cases
compensate unjustly high amounts and other cases
determine unjustly low amounts.
Count 2: The compensation payable bears no relation to
the means of the defendant.

In other words, somebody who is very wealthy can
often be compensated to a high degree, which may
in some cases be dependent on his or her ability to
influence the legal processes.
Count 3: The fault principle is not a moral principle
because a defendant may be negligent without being
morally culpable and vice versa.
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Often we hear arguments about morality, about
fairness in compensation and about retributive
issues based on someone having done something
wrong to somebody and therefore deserving to be
pwrished legally and financially. This is what we
heard from Mr Bren earlier. But those principles do
not stand up because that is not how the system
works in practice. It does not compensate in a moral
way, and it does not take from people who may be
responsible for accidents and injuries in a
predictable and sensible way.
Count 4: The fault principle pays insufficient attention
to the conduct or needs of the plaintiff.
Count 5: Justice may require payment of compensation
without fault.

The present fault system will often require the
employer to be found guilty where the degree of
fault is trivial compared with the actual injury and
the other factors surrounding the injury.
Count 6: Fault is an unsatisfactory criterion for liability
because of the difficulties caused in adjudicating on it.

We know the legal difficulties that are faced. We
know that the transaction costs and the activities of
lawyers and others in the system make things
difficult for people who are injured and prevent
them from getting fair compensation.
In recent times the Industry Commission has looked
closely at workers compensation and at employer
care under a no-fault system. It has decided that the
strict liability system that we have under workers
compensation, in conjunction with a no-fault
arrangement, is a much better way. The commission
looked at it in the light of there being greater
certainty that employers would be held liable for the
actual costs incurred and greater certainty about the
amount for which they would be liable rather than
the wider variations sometimes found in court cases.
The speed with which costs were to be assessed was
an important principle, as were benefits paid.
It was interesting to examine some of the arguments
made by Mr Bren on common law and the
preventive effects. There are good theoretical
reasons why we would imagine common law would
have preventive effects, but there are also problems
with that, and embarrassingly we find that those
preventive effects do not work adquately. Again, the
Industry Commission, in one of its major findings,
concluded that:
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Common law is not a cost-effective means of
promoting prevention.
In some cases it may actually lead to problems in
achieving prevention. I will summarise a number of
arguments that can be made against the idea of
common law. Firstly, many of the awards are
completely arbitrary. Secondly, there are great
inadequacies with lump sum awards compared with
the more favourable aspects of ongoing
compensation that will be available under the bill.

The effect of common law on rehabilitation is not as
well understood as it should be. Many people will
recognise that when there is a common-law case
pending the incentive for workers is not to be
rehabilitated effectively and the incentive for
employers in many cases is not to improve
workplaces. Courts have found that attempts by
employers to improve workplaces after workers'
injuries are often admissions of liability. Therefore,
there are disincentives flowing from the fact that we
have a common-law system - perverse incentives
may be a better way to describe them.
There are situations in workers compensation where
adequate rehabilitation does not occur and where
the determination of fault is ambiguous, and this is
one of the most important aspects that has not been
discussed. In most cases injuries in the workplace
are handled adequately in a number of ways. In fact
there are overlays of other aspects that may impact
on those work injuries - for example, sporting
injuries or previous work injuries - but it is difficult
to separate out these things.
In conclusion, I refer to a comment by Mr Justice
Michael Kirby in 1976, when he said about common
law:
The question is not whether no-fault entitlement will
come. The question is how it will come, when and from
whom.

Hon. Jean MeLean - That is the important point.
Hon. D. MeL. DAVIS - It is a very important
point.
Hon. Jean MeLean - He means it should be
done for the good of the worker.
Hon. D. MeL. DAVIS - Absolutely. I challenge
the Labor Party to support the principle behind this
proposed legislation, which is a fair system based
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not on fault but on justice and on the actual needs,
impairments and injuries of injured workers.
Hon. S. M. NGUYEN (Melbourne West) - I
oppose this evil legislation because it has divided
society and does not support injured workers, who
will become second-class citizens. The proposed
legislation will not be supported if the Labor Party is
returned to government because it is against the
interests of workers and their families.
The so-<:alled Workcover reforms are appalling
proposals initiated by a government that has no
solutions. The removal of common-law rights is the
most fundamental attack on the rights of workers in
the history of this state. Common-law rights are
fundamental rights which date back to the Magna
Carta and which were specifically envisaged as
continuing rights by those who drafted the
Australian constitution.
The government's plan to steal common-law rights
from seriously injured workers will affect every
family and occupational group, especially those who
cannot speak good English. A migrant worker who
does piecework at home might get a sewing
needle-stick injury that causes pain; a cook or
kitchen hand working in a restaurant might receive
burns; a council traffic officer may be injured in a car
accident; an outdoor worker may be crushed under
a collapsed wall or a truck driver may be injured in a
traffic accident.
Workers know that this government does not look
after them and will betray them. It is a betrayal to
take away the right to sue at common law so that a
worker who has lost an arm or a leg or had his or her
face tom off by the negligence of a culpable
employer has no rights. It is a betrayal to set the
payment for maximum benefits at the level that
means if a worker loses both legs and half an arm he
will still not qualify! It is a betrayal to reduce by
15 per cent the weekly benefits for workers who
become seriously injured. It is a betrayal to have an
occupational health and safety system that
prosecutes six times fewer employers than are
prosecuted in New South Wales and in which the
maximum fines are almost $600 000 less. For
example, employers were fined $15 000 after a
worker was crushed in a fork-lift accident; $10 000
after a worker had four fingers amputated; $12 000
after a worker fell to his death when scaffolding
collapsed and $15 000 after a worker was seriously
burnt when a vat of boiling water overflowed. It is a
betrayal to abolish the common-law rights of those

ACCIDENT COMPENSATION (MISCELLANEOUS AMENDMENT) BILL

1304

COUNCIL

injured on roads simply because they were working
at the time.
The opposition will move more than
100 amendments during the committee stage. It will
not matter how long it takes; the opposition will
ensure amendments are moved and debated because
the community is waiting for this to happen. The
Labor Party is united in its total opposition to the
legislation and what it represents. Even though the
legislation may pass, the fight will not stop. It will
continue this Saturday in the Mitcham by-election
and up to the next state election, when the voters
will have their chance to protest.
The legislation is badly drafted and extreme in
nature. It will turn the clock back to the bad old
days. Under this legislation workers will have no
protection because the government will walk away
from them when they are injured. There is no need
for the legislation. It is unconscionable and
unprecedented that the government should cut the
rights and benefits of injured workers without
properly exploring other options and taking the
hard decisions to attack waste and mismanagement.
The Victorian Workcover Authority has never been
properly reviewed. It is extraordinary that the
Kennett government is ramming through changes
and slashing benefits after it has spent $6 million
saying the scheme is working well. Recently the
Victorian Workcover AuthOrity commissioned
Arthur Andersen to report on its operations. Injured
workers' money was spent on propaganda by the
authority. In fact the authority is taking the
Premier's lead and hiring its own auditors. There
must be a full and independent inquiry by the
Auditor-General into the operation of the
Workcover scheme before workers' benefits are
slashed.
An article in the Australian of 31 October referred to
the Queensland and Victorian schemes. It reported
that the Queensland scheme more than halved its
financial exposure during the past 12 months
despite the failure of the Borbidge government to
restrict common-law rights. The Queensland scheme
actually had a 60 per cent turnaround, with its
unfunded liabilities falling from $319 million to
$126 million.
Over the past five years the Kennett government has
bungled its management of the Victorian Workcover
AuthOrity. There has been a blow-out in the
scheme's administration costs to $183 million in
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1996-97. The Marsden report commissioned by the

Law Institute of Victoria states:
In Victoria, more than one-third of workers
compensation claims go to conciliation, suggesting a
significant abrogation of responsibility for effective
decision making at the initial stages. If the quality of
decision making is improved - and there appears to
be sufficient room for improvement - the increased
efficiency would result in lower costs. In addition, the
resort to litigation, particularly in light of existing cost
penalties, would be minimal.

The rehabilitation and accident prevention strategy
has been a failure, as reflected in the massive
increase in the number of serious and long-term
injury claims. I refer to an article published in the
Age of 20 May, which states:
The CFMEU's safety officer, Mr Pat Preston, said it
objected to the recent abolition of the authority's
building construction industry division which had
provided safety inspectors experienced in the
construction industry.

I also refer to the Age of 21 May. Only four days after
Justin O'Connor died of injuries sustained in a City
Link acddent, the Victorian Workcover AuthOrity
representative is reported to have said:
A spokeswoman for the Workcover Authority said five
safety inspectors had worked almost full time on the
City Link project since work started 18 months ago.
The spokeswoman said the highly experienced officers
had carried out 280 inspections on City Link and the
project's management had been responsive to any
changes requested for safety.

Under the Workcover system workers have suffered
while administrative and other costs have increased.
In fact, the Workcover system introduced one of the
toughest compensation regimes in Australia. It
includes: the cessation of weekly benefits to the vast
majority of injured workers after a maximum of two
years, while most end within a matter of months;
severely restricting access to common law in cases
defined as seriously injured at above 30 per cent
whole-of-body impairment; and disallowing journey
injuries to and from work. In addition, the
workplace must be shown to be a significant
contributing factor before a claim can be even
accepted.
The changes were introduced with brutal force and
had a devastating effect. They led to lengthy delays
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in the courts and in the new conciliation system
while workers waited without payments to have
their cases settled. Rehabilitation services were
forced to shut as 5000 workers were removed from
rehabilitation programs and 16000 workers,
including 3000 government employees, were
dumped with little effort being made to find
employment for them, resulting in an annual cost to
the social security system of more than
$55 million - a cost that must be borne by all
taxpayers.
The Kennett government's changes have not
necessarily been for the better for all employers
because more than 80 per cent of employers, mainly
in the small business and manufacturing sectors,
have had their premiums increased each year since
the introduction of Workcover - even employers
who have not lodged a claim. The new premium
structure is a savage attack on small business, where
most jobs are created. Many small businesses pay at
a rate of up to 8 per cent of payroll even if no claims
have been lodged, yet many large employers are
paying at a rate of less than 1 per cent of payroll.
Small business and the self-employed will be
affected by the changes. It is common for small
business operators to establish family companies
with the operator as a director and employee for the
purpose of the company structure. Such people will
be severely affected by the changes.
The opposition is opposed to this legislation because
it is another undermining of the independence of the
judiciary. The bill removes the testing of critical fact
evidence about how a worker received an injury,
whether there was any contributory negligence and
a whole range of matters that are properly
determined by an independent judge.
The Kennett legislation gives judicial power to
government-appointed medical panels, which will
now decide questions of fact about contributory
negligence and how injuries have been caused. That
means government doctors will decide the medical
condition of claimants and how they were injured with no right of appeal. That is a fundamental shift
in the system. It removes judicial discretion and
places the power for testing evidence in the hands of
medical practitioners.
The change makes the Premier's doctors both judge
and jury of workplace assessments. The decisions of
the government-appointed medical practitioners
will be critically important. The government wants
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to squeeze more money out of injured workers. I
oppose the bill.
Hon. E. J. POWELL (North Eastern) - I am
pleased to contribute to the debate. Many
honourable members have canvassed most of the
issues involved in the legislation, which has been the
subject of much discussion in the community. The
main focus of community concern appears to be the
abolition of common-law claims. That is a shame
because the bill has many good aspects.
Any worker who is injured in the workplace has the
right to fair and adequate compensation. The worker
should not have to sue to receive compensation or to
prove that the employer was negligent. An injured
worker and the worker's family are placed under
stress and need to know what their entitlements are
so they can plan for the future immediately, not two
or three years after a court has made a decision.
A number of examples have been given of
Workcover claims. I can talk from personal
experience. About 25 years ago my stepfather lost all
the fingers on his left hand in an industrial accident.
The machine he was using had no safety guard
attached. He was offered compensation. However,
the union came to him and said, 'We will go to court
and get you more money'. He agreed and three
years later the case was settled out of court. He
received a lump sum payment of not much more
than he was originally offered. After the proposed
no-fault system and the assessment of impairment
arrangements were explained to him - including
the fact that decisions will be made by doctors and
not lawyers - he believed the new system to be fair.
Mr Nardella obviously supports a no-fault system.
In contributing to the second-reading debate on the
Wills Bill on 20 November he spoke about divorce,
which has little to do with this bill but which is
relevant because of his comments about the no-fault
system as it applied to that area of law. Mr Nardella
said in the early years it was difficult for a married
couple to get a divorce. He said he used to watch a
show on television after Epic Theatre on Channel 7
called Law Court. The program showed what people
had to go through. They had to disclose infidelity,
which was the main reason for divorce in those
times. He also said that the process was rough on
divorcing couples, and I totally agree.
One of the interesting things about Mr Nardella's
contribution to the debate on 20 November 1997 was
his statement that:
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Many people did not separate and did not get divorces
because of the trauma. Much has changed since 1958.
In 1974 the federal Family Law Act provided that
couples could divorce under a no-fault system. It is
much quicker and less expensive.
That shows Mr Nardella's support for the no-fault
system. He made another criticism of the
common-law system in his contribution to the
debate on the Victims of Crimes Assistance Bill,
when he talked about the assistance that criminals
get from the criminal justice system.
People who use the common-law system discover that
in the vast majority of cases the perpetrators of the
crimes have no assets. They go through this bulldust
system-
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VECCI also dealt with the unions and gave them the
answers to the questions. The information sheets
were inserted in the Business Forum of 20 October,
which was sent to 7500 members. Another 200 to
300 copies were sent to other organisations, such as
the unions and the media.
I will discuss some of the issues VECCI talked about,
because they are relevant. VECCI is not a union
group or a Labor Party group; it is an unbiased
employer group that looks after employers. We need
to look after employers as well as workers, which
members opposite have forgotten about. The
information sheet says:
These proposed changes have attracted a lot of media
attention largely as a result of misinformation from the
legal fraternity (who stand to lose the most) and -

as Mr Nardella called itof courseto pick up their compensation after making their
common-law claims for damages, but in the vast
majority of cases there is no money at the end. The
existing legislation, which this bill will knock off,
recognises that.
He went on to say:
Back in 1973 parliamentarians recognised that the
common-law system did not work, that it was an
expensive way for victims of crime to try to get redress,
and that it was not the appropriate way for the society
to recognise and compensate people against whom
criminal acts had been committed. That recognition,
which was provided through the 1973 legislation, was
very important because the conservative government at
the time understood and cared about victims of crime ...

unions. VECCI has long argued for changes to be made
to the Workcover system with a view to keeping it
viable and stable ...
We all have to agree with that. The information
sheet goes on to say:
As at December 1992 when the Workcover scheme was

introduced, the scheme had an unfunded liability of
approximately $4 billion and average premiums stood
at 3 per cent of payroll. In short, the scheme was a
financial disaster.
The current Workcover scheme has been very
successful in improving return-te-work rates that is vitally important -

As you can see, Mr Nardella is also critical of
common-law rights. During the past few months we
have heard from a number of peak organisations
representing workers and solicitors, as well as media
commentators and, now, politicians. But we have
not heard much from the employers, who are key
stakeholders in the system.
Hon. D. A. Nardella - Apart from VECCl.
Hon. E. J. POWELL - VECCI, the peak
employment group in Victoria, sent out an
information sheet, which I would like to
congratulate it on. When I spoke to VECCI I was
told the information sheets were sent out to answer
employers' questions so that they knew exactly what
was going on. They were told the truth, rather than
the distorted versions that they read in the media.

with the result that average premiums have been
dramatically reduced. Victoria currently has the lowest
premium rates in Australia. For example, NSW has a
premium rate of 2.8 per cent; Queensland 2.15 per cent
and South Australia 2.86 per cent.
I also point out Western Australia has a premium
rate of 2.09 per cent and Victoria now has a
premium rate of 1.9 per cent. It is also important to
put on the record the discussions VECCI had about
the abolition of common-law claims and the
proposed changes.
Hon. D. A. Nardella - This is the bosses
organisation, isn't it?
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Hon. E. J. POWELL - They are the people who
employ the workers so they have jobs.
Despite assertions being made by the lawyers and the
unions, the abolition of common law is not in any way
abolishing the injured worker'S right to adequate
compensation. Workcover is a 'no-fault' system, and as
such all workers are entitled to compensation provided
employment has been a significant contributory factor
to the injury. The proposed amendments do not change
this fact. What it does is to remove the situation where
a small minority of injured workers (approximately
3 per cent) can sue the employee at common law in
order to claim a lump sum entitlement. The cost of
common-law payments increased in Victoria from
$18 million to $140 million in just 12 months (an
increase of 780 per cent) and currently accounts for
20 per cent of all payments. Lawyers pocketed another
$40 million in this process.
The proposed amendments preserve the rights of the
injured worker under the 'no fault' system while
eliminating the huge and wmecessary legal and other
transactional costs associated with common-law
actions. Clearly therefore, the aim of the amendments is
to reduce the legal costs associated with common-law
actions while preserving the entitlements of injured
workers.
In order to properly compensate injured workers as
a result of the abolition of common law, the total
amount of money available under the table of maims
has been increased substantially from a maximum of
$161390 to $300000. This will result in a more
equitable distribution of compensation payments to
all injured workers. That is, the total amount of
compensation available to injured workers will be
determined by the severity of injury rather than by
the degree of negligence on the employer's part.
The information sheet outlines VECCI's position:
VECCI supports the move to abolish common law as it
does not believe that it is a cost-effective way of
prOviding compensation to injured workers. Common
law is an adversarial system which inhibits
rehabilitation and return to work. It has no place in a
'no-fault' workers compensation scheme. The abolition
of common law is clearly aimed at reducing the
transactional costs of the scheme. Abolishing common
law alone will immediately save $40 million in legal
costs and that will not affect workers' rights to weekly
benefits.
As can be seen, employers, who are key stakeholders
in this, support the abolishment of common law and
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do not believe that will restrict an employee's right
to claim when he or she is injured.
My husband and I have been employers for over
20 years. When you are an employer, especially in a
small business, you form a special bond with your
employees, especially apprentices, who start work
with you when they are 16. You go through their
18th birthdays, their first girlfriends, their cars and
their marriages. You do not want them to be injured,
and if they are, you hope that the system will look
after them.
Employers who allow unsafe workplaces will be
fined for breaches of health and safety laws. We
cannot have employers operating unsafe
workplaces. The penalties will be increased from
$40 000 to $250 000 for a company, and from $10 000
to $50 000 for individuals.
Finally, as a rural member of Parliament I will
respond to the comments made by Mr Theophanous
about voluntary firefighters. He said they think the
legislation stinks. I am here to tell him that I have
spoken to them, but I do not know whether
Mr Theophanous has spoken to a voluntary
firefighter in his life. I will read from a press cutting,
which states that firefighters are not and never have
been covered by Workcover - so the legislation will
not affect them. The article, which is entitled 'CFA
hits compo claim', was published in the Herald Sun
of 3 November:
Fears that volunteers would refuse to risk their lives
fighting fires this summer because of new workers'
compensation laws were angrily rejected by the
Country Fire Authority ...
Firefighters' union chief Peter Marshall claimed the
Workcover changes would create a 'massive
disincentive' for Victoria's 70 000 volunteers because
they removed the common-law right to sue employers
for negligence.
But the Country Fire Authority branded the claims
misleading and inaccurate.
CFA Chairman Len Foster said the union's comments
had angered volunteers and had the potential to
jeopardise the volunteer system.
Mr Foster said volunteers were covered by a separate
workers' compensation scheme which was worth
'double the value' of Workcover.
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'What they are trying to do is take a very
well-respected group in the community and immerse
them in a political fight ...

Those comments by the CFA chairman, Mr Len
Foster, were substantiated by my electorate officer's
husband, Mr David Bethell, who has been a
volunteer firefighter for over 25 years.
He is a captain of the Wunghnu fire brigade.
Wunghu is a small rural town in the electorate that
Mr Baxter and I share. He is also secretary of the
Victorian Rural Fire Brigade Association Region 22,
and he states not only that volunteer firefighters are
covered but that in an area where there might be a
limited number of firefighters and the fire gets out of
hand others can be put on as casual firefighters and
if they are injured they are also covered. As can be
seen, those comments misconstrue what happens
with volunteer firefighters.
Workcover will now cover many injuries for which
compensation is not at present available. The bill
also increases weekly benefits, death benefits for
spouses and dependants and a number of other
benefits that will give Victorians in work the highest
impairment benefits ever provided. I commend the
bill to the house.
Hon. M. M. GOULD (Doutta Galla) - I strongly
oppose the bill. On its return to office Labor will get
rid of it. It is draconian legislation that the
government has no mandate to introduce and no
need for. It will have a detrimental impact on every
worker in Victoria. The removal of common-law
rights is a savage attack on workers. The arrogance
and hypocrisy of this government are demonstrated
in its sheer vindictiveness against Victorian workers
through a theft of their common-law rights. TItis is
appalling legislation.
If his feelings are hurt, if he does not like what
someone says about him, the Premier can sue.
However, workers who have their arms and legs cut
off in accidents - it happens, and unfortunately it
happens regularly - will not be able to sue their
employers for negligence.

Workcover is there to look after workers. Workers
do not go to work each day to end up injured. They
go to work to help build the state and to earn money
to raise their families. Whether they be truck drivers,
clerks, retail assistants or storemen or whatever
occupation they follow, they can get injured at work.
People suffer serious injuries at work: whether they
be amputations, crushed bones, back strain, stress or
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sexual harassment injuries, accidents occur daily.
Workcover is there to protect workers, yet the
government is taking away that protection.
Victorian workers are angry that the government
has taken away their common-law rights and angry
about the test for claiming the maximum benefits
that we keep hearing members from the other side
talk about. It is almost impossible to access the
magical $300 000: you have to lose two legs and an
arm before you get close to being eligible. Workers
are angry that their weekly benefits have been
reduced by 15 per cent. They are angry that the
prosecution of employers is occurring less
frequently - 76 employers were prosecuted for
negligence this year. How many cases before
Magistrates Courts were cases of negligence on the
part of the employer? A hell of a lot more than 76!
Workers are angry that they can be injured on the
road but cannot sue under common law.
The opposition strongly opposes this legislation, as
has been indicated by the Leader of the Opposition,
and in the not-too-distant future we will seek to
move more than 100 amendments to it in the
committee stage. If the common-law system were
managed effectively, the cost could be reduced by
thousands of dollars, but the Workcover Authority
has not gone through a proper process to examine
that possibility. Government members talk about
this magical $300 000, which is for an 80 per cent
whole-of-body impairment. To be eligible for the
$300 000 a person would have to be quadriplegic or
almost on a life support system, and this is because
of the changes relating to the AMA guide edition 4.
Another view that has been put about by
government members is that benefits will be
improved. Sometimes I hear some members from
the other side saying, 'Oh, some people might miss
out!'. If a person had a double-level disc prolapse
under the current system - before 12 November
this year - under the AMA guide edition 2, that
would equate to 12 per cent impairment, and with
additional entitlements a person with that type of
injury could receive $21500. Yet under the new
system using the AMA guide edition 4 that would
equate to only 7 per cent impairment. So how much
would they get? Zip, zero, nothing, because they
would not meet the 10 per cent whole-of-body
impairment test.
Under the old system a disc injury would equate to
18 per cent impairment and, with other entitlements,
the worker could expect to receive a payment of
around $28 000 - nearly $29 000. Under the new
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AMA guide edition 4 he sor she could make the
10 per cent but get only $5000. Under the old system,
$28000; under this system, $5000. People with
serious knee injuries that could prevent them from
climbing ladders, walking or kicking a football
around the backyard with their children would be
deemed to have about 25 per cent loss of use of the
injured leg under the old system because of not
being able to participate in those activities, as well as
loss of quality of life. Under the new system it would
equate to 15 per cent and the person would get only
$15000, compared with $27 500 under the old
system.
I could cite a number of cases, but at the moment I
will just leave it at that. That is an indication of what
is happening under the new system. Claims that
people could get $300 000 are not true because they
will be wiped off the list. They will not reach the 10
per cent whole-of-body impairment threshold so
they will not even get close to receiving any money
from the system for the injuries they have suffered.
It is a fallacy that has been put out by the
government.
It is fine and dandy to talk about the wonderful

increased amounts of money that are available, but
what is the good of having this increased maximum
payment if no-one can access it? It is just another
attack on workers. To give an example of the
blow-out of costs that will occur in relation to
medical examinations, if somebody had a spinal
injury and needed an assessment by a medico, this
would be a lengthy and costly exercise. Under the
AMA guide edition 4 the injured worker would
have to be examined by the medico on more than
108 different movements to be entitled to
compensation.
The opposition has raised a number of cases of
workers not being able to sue their employers for
sexual harassment or not being entitled to take
common-law actions against their employers if such
incidents occurred. I refer to an actual case that
happened to a woman at her workplace.
The worker has suffered psychological injuries. She
suffers from stress, anxiety and depression and in
November her injuries were recognised as being
compensatable. Over a period of years the woman
had been the victim of sexual harassment in the
workplace. Initially it began with remarks here and
there and it escalated to a point where she was
stressed and sought medical advice for the
symptoms that were a physical manifestation of her
state of mind. She suffered verbal abuse on occasion
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and physical abuse on others. She was continually
reminded that her abuser was the hirer and firer. She
was harassed to the extent of serious damage being
done to her self-esteem and she was unable to deal
with day-to-day situations. She confined herself to
her home on doctor's advice. She could not return to
work because of the stress she felt each time she
walked into the workplace. When she spoke to
senior management she was told that she should not
make a fuss. She was told to ignore the person
harassing her and it would all go away. That sort of
situation occurs regularly in the workplace. If that is
not a clear-cut case of an employer failing to provide
a safe workplace I do not know what is! Not only
did the management fail to respond, which
contributed to the worker's ill-health, but it also
showed appalling neglect in not carrying out its
responsibilities. The worker is still off on benefits
because of what happened to her in the workplace.
The passing of the legislation will send a clear
message to employers that it is okay to turn a blind
eye to discrimination in the workplace. Employers
will believe they do not have to worry about
aggrieved workers because no matter how poorly
workers are treated they will not be able to sue.
Workers receiving benefits will not receive increases
under the legislation. From 12 November workers
who have been receiving 95 per cent of pre-injury
earnings will have their benefits reduced to 60 per
cent after 13 weeks if they are able to return to work
and they will receive 75 per cent if they are totally
incapacitated.
The legislation focuses on a worker's ability to
return to work. The opposition is concerned that an
employer will be able to come up with any type of
job and say an injured worker is capable of doing it.
A paraplegic or a quadriplegic who is able to hold a
paintbrush in his or her teeth may be considered
eligible to return to work and would therefore
receive 60 per cent of pre-injury earnings. Death
benefits will be increased, but that is largely due to
pensions being payable to spouses.
The government has said the maximum payment for
benefits will be increased to $850, which equates
with a salary of $44 000 a year, but I do not know of
any nurse, shop assistant, truck driver, TCF worker,
vehicle builder or person working in the
pharmaceutical industry - Hon. W. A. N. Hartigan - What about an
employee at Shell?
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Hon, M. M. GOULD - When shift allowances,
overtime penalties and any other allowances are not
paid I do not believe you will find any nurse, shop
assistant or employed truck driver who earns $22 an
hour. TItis is just a way for the government to build
up its reputation and say how good it is.
I have an example of a worker who suffered an
injury and whose benefit was reduced because
overtime penalties and other allowances were not
part of the benefit calculation. He was employed in
the dairy industry for two years prior to sustaining a
back injury. He had two bulging disks in the lower
back there were determined to have been caused by
repetitive heavy lifting. The job required the lifting
of heavy crates weighing 25 kilograms. On
investigation by a health and safety inspector, such
tasks were found to contravene the occupational
health and safety manual handling regulations. The
worker who was injured was also one of the
occupational health and safety representatives. He
had served two prOvisional improvement notices in
early August 1996, one of which was upheld by the
government inspector. Unfortunately it was too late
to prevent the worker's sustaining serious lower
back injury, despite the obvious problems with the
lifting practices.
Since his injury the worker has suffered physical and
psychological problems. He now has a metal plate in
his back and he is required to wear an obtrusive
back brace at all times. The worker is aged 34 and he
will have to be trained in another type of work
because he will never be able to resume his former
job. He is also unable to play the sports he used to
play or to undertake many of his former activities.
The worker has suffered financially because he has
lost overtime and shift penalties as well as the
capacity to move up the promotional ladder in his
workplace. He cannot be trained to undertake other
jobs within the establishment because of the
necessity for him to wear a metal brace and because
of his inability to do heavy lifting.
Under the current legislation he receives 90 per cent
of his pre-injury average weekly earnings. The
employer fought that decision but recently conceded
that the injured worker should receive payments at
the highest rate. For a long time he had to be content
with receiving 70 per cent of his pre-injury average
weekly earnings because the employer denied
liability. The worker has been forced to sell many of
his belongings and move to a cheaper place to live in
order to make ends meet. What will happen to other
workers in that category? That injured worker
currently has the right to sue his employer for the
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problems that have ruined his life. However, if this
bill is passed, he and workers in similar situations
will not be able to do that.
I shall take up a point made by Mrs Varty during her
contribution about how good it is for workers to get
back into the workplace. The government says
returning to work is the best thing that can happen
to an injured worker. I shall highlight some
circumstances experienced by injured workers who
have returned to work to give members some idea of
the trauma experienced by injured workers when
they return to work.
I cite the example of a worker who had a production
line job. The doctor recommended that, on returning
to work, the employee should not undertake jobs
involving the use of his right hand. In only a week
the worker overused his left hand and developed a
serious shoulder blade injury. Employers do not take
any notice of rehabilitation programs or what
doctors have to say.
I cite a further example of a worker in the food
processing industry. He was given alternative duties
which did not involve heavy lifting but which
involved considerable pressure and which caused
pain necessitating his taking further time off to
recover. He has reported repeated problems with
compensation payments not being credited to his
bank account on specified days, requiring
complaints to the pay office to rectify the problems.
Another example concerns a concrete room in a
warehouse surrounded by cyclone fencing. All the
injured workers who return to work at this
particular establishment are sent into that room and
spend their time sorting out damaged products.
They are not allowed to leave the room for their
breaks and are ostracised by and isolated from other
workers.
Apart from the abolition of common-law rights,
there are a number of concerns about the bill.
Members of the opposition are concerned about the
abolition of common-law rights but they are also
concerned about the reduction in payments. The
opposition refutes the government's claim that the
bill will result in an increase in payments for injured
workers. A number of workers will not be eligible
for that because, based on their pre-injury average
weekly earnings, payments will be far less than the
$650 the government says is available. When shift
allowances and penalties are subtracted, the flat rate
of many workers is less than $650; therefore, they
will be no better off.
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The so-called management of the Victorian
Workcover Authority and its ability to do its job
properly is also of concern, but that will be debated
in more detail during the committee stage. I strongly
urge honourable members to oppose the bill.

Accident Compensation (Miscellaneous
Amendment) Bill. I seek leave of the house to
incorporate in Hansard tables 1, 2 and 3, which I
have provided to you, Mr President, and to other
parties.

Hon. R. J. H. WELLS (Eumemmerring) - I rise at
just after 2.00 a.m. to speak on this important

Leave granted; tables as follows:
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Table 1: CASE STUDIES TO COMPARE BENEFITS UNDER EXISTING AND PROPOSED SCHEMES
The following case studies demonstrate the differences in compensation outcomes achieved at common law and
through the new weekly and non-economic loss benefits.

A.
Age
Settlement
25
$150,000
Date of settlement
Date of injury
27/9/96
25/8/93
Injury Descril:>_tion
Back injury - prolapsed disc

Pre-injury earnings
$450
WPI
27%

New benefits: At 27% WPI, injured worker would receive $39,000 lump sum plus weekly benefits of 75% of
pre-injury earnings ($335 indexed annually) until retirement which totals $335,323. Together, the lump sum
payment and weekly benefits total $374,323 which far exceeds the settlement reached at common law.

B.
Settlement
$407,500
Date of injury
13/12/95
Injury Description
Paraplegia

Age
51
Date of settlement
27/3/97

Pre-injury earnings
$1,500
WPI
75%

New benefits: At 75% WPI, injured worker would receive $237,500 lump sum plus weekly benefits of 75% of
pre-injury earnings (capped at $850 indexed annually) until retirement which totals $339,356 (non-indexed).
Together, the lump sum payment and weekly benefits total $576,856 which far exceeds the settlement reached at
common law.

c.
Age
Settlement
$646,118
30
Date of injury
Date of settlement
16/4/93
1/9/97
Injury Description
Paraplegic with associated medical conditions

Pre-injury earnings
$713
WPI
90%

New benefits: At 900/0 WPI, injured worker would receive $300,000 lump sum plus weekly benefits of 75% of
pre-injury earnings ($535 indexed annually) until retirement which totals $457,738. Together, the lump sum
payment and weekly benefits total $757,738 which far exceeds the settlement reached at common law.

D.
Settlement
Age
$490,000
17
Date of injury
Date of settlement
29/7/93
6/6/97
Injury Description
Brain dama~e and fractured hips

Pre-injury earnings
$680*
WPI
up to 80%

* deemed rate when worker would have completed school.
New benefits: At up to 800/0 WPI, injured worker would receive up to $300,000 lump sum plus weekly benefits of
75% of pre-injury earnings ($510 indexed annually) until retirement which totals $516,000. Together, the lump
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sum payment and weekly benefits would total up to $816,000 which far exceeds the settlement reached at
common law.

E.

I Settlement

Age

Pre-injury earnings

l $510,000

44

I Date of injury

Date of settlement

! 4/9/93

30/5/97

$660
WPI
80%

I Injury Description
I Electrocution causing bums, brain damage and paraplegia.
New benefits: At 800/0 WPI, injured worker would receive $300,000 lump sum plus weekly benefits of 75% of
pre-injury earnings ($495 indexed annually) until retirement which totals $298,000. Together, the lump sum
payment and weekly benefits would total up to $598,000 which far exceeds the settlement reached at common
law.

Source: Victorian WorkCover Authority
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Table 2: DISTRIBUTION OF COMMON LAW SETfLEMENTS UNDER EXISTING SCHEME

Frequency Distribution of Settlement & Payment Amount

Settlement

0/0

0/0

95

7.3

7.3

SO -S50,000

182

13.9

21.2

S50,000 - $100,000

209

16.0

37.2

$100,000 - S150,000

189

14.4

51.6

$150,000 - S200,000

179

13.7

65.3

S200,000 - S250,000

147

11.2

76.5

$250,000 - $300,000

106

8.1

84.6

$300,000 - $350,000

77

5.9

90.5

$350,000 - $400,000

50

3.8

94.3

$400,000 - $450,000

33

2.5

96.9

$450,000 - S500,000

17

1.3

98.2

$500,000 - $550,000

2

0.2

98.3

$550,000 - $600,000

9

0.7

99.0

$600,000 - $650,000

8

0.6

99.6

$650,000 - S700,000

3

0.2

99.8

$700,000 - $750,000

0

0.0

99.8

$750,000 - $800,000

1

0.1

99.9

$800,000 - $850,000

0

0.0

99.9

$850,000 - $900,000

1

0.1

100.0

over $900,000

0

0.0

100.0

1,308

100.0

SO

TOTAL
MEAN

$172,828

•

The table shows that out of the 1,308 claimants who received common law settlements, only two recipients
have ever received more than $700,000 in compensated damages.

•

The average common law settlement is $172,828.

•

Over one third of claimants (37%) settled for under $100,000. Over one-fifth (21 %) received settlements for
between $0 and $50,000. For a seriously injured worker who will never work again, these payments are not
adequate to compensate for lost income and medical expenses until retirement.

Source: Victorian WorkCover Authority
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Table 3: CASE STUDIES OF DEA1H BENEFITS UNDER EXISTING AND PROPOSED SCHEMES

Example 1:
45 year old worker earning $680 with one dependent spouse and three dependent children, aged 7, 10, and 13.
All children remain full-time students until age 21.
New Benefits:

Current Benefits:
Lump Sum:

Lump Sum:
$134,430 plus
$14,040 for 7 year old
59,100 for 10 year old
$5,790 for 13 year old

$148,750 for spouse
$8,750 for each child

Total: $175,000
Pensions:
$57,018
$24,752
$19,448
$14,144

for spouse
for 7 year old
for 10 year old
for 13 year old

Total: $115,362 (plus indexation to A WE)
Total Death Benefits: $163,360
Plus entitlement under Wrongs Act
(Max: $500,000)

Total Death Benefits: $290,362
(plus pension indexation to AWE)
Plus entitlement under Wrongs Act
(Max: $500,000 indexed to epn

Example 2:
30 year old worker earning $450 with one dependent spouse and four dependent children, aged 6, 4, 2 and
6 months. All children remain full-time students until age 21.

New Benefits:

Current Benefits:
Lump Sum:

Lump Sum:
$134,430 plus
S82,59O for the 4 children

$140,000 for spouse

$8,750 for each child

I

Total: $175,000
Pensions:
$37,773 for spouse
$83,655 for the 4 children

Total: $121,388 (plus indexation to AWE)
Total Death Benefits: $217,020
Plus entitlement under Wrongs Act
(Max: $500,000)

Total Deaths Benefit: $296,388
(plus pension indexation to AWE)
Plus entitlement under Wrongs Act
(Max: $500,000 indexed to epn
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ExampZe3:

47 year old worker earning $900 with two dependent spouses. One spouse has one child aged 16 years (first
family) and the other spouse has two dependent children, aged 8 and 5 (second family). All children remain
full-time students until age 21.
Current Benefits:
Lump Sum:
$134,430 plus
$35,510 for the 3 children
(The Court would determine how this sum is to be
allocated between the dependants in the 2 families.)

New Benefits:
Lump Sum:
$74,373 for each spouse
$8,750 for each child

Total: $175,000
Pensions:
$37,732.50 for each spouse
$79,560 for the 3 children

Total: $149,175 (plus indexation to AWE)
First Family receives:
Lump Sums:
$83,125
Pensions:
$49,432.50

Total:

Total:
$132,557.50

Total Death Benefits: $169,940
Plus entitlement under Wrongs Act
(Max: $500,000)

Second family receives:
Lump Sums:
$91,875
Pensions:
5105,592.50

$197,467.50

Total Death Benefits Paid to Both Families:
$324,175
(plus pension indexation to AWE)
Plus entitlement under Wrongs Act
(Max: $500,000 indexed to cpn

DAMAGES STILL A VAILABLE UNDER THE WRONGS ACT 1958
•

The Government has also retained the existing right of dependants (who may not be spouses or dependent
children) to seek damages under the Wrongs Act 1958.

•

The current maximum damages that a court can award remains at $500,000.

•

However, unlike previously, this maximum amount from now on will be indexed to CPI.

Source: Victorian WorkCover Authority
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Hon. R. J. H. WELLS -Today I have heard the
greatest hypocrisy I have ever heard in this place.
Clearly, the opposition is opposing for the sake of
opposing. To this point in the debate, which is at the
end of the second-reading stage, a time when all
members have had the chance of covering in broad
perspective the important issues, trends and mores
of the bill, it has become clear that members of the
opposition have done little homework on this
matter. They have been unwilling to engage in real
debate with the government on matters of
pre-eminent importance to all working people,
regardless of what they do with their hands or heads.
As in other debates dealing with subjects of great
importance, we have heard members of the
opposition use emotion and quote other people's
opinions. They have been unwilling to deal with the
real issues. We have been led by most of them to
believe this bill is only about common law. They
claim common law defends Victorian workers. Fact
1 is this: last year there were 31 000 applications for
accident compensation. Some 1000 of those
proceeded to application stage for common law. A
maximum of 3 per cent went to common law while
97 per cent did not.
The claim by the Leader of the OppOSition that the
bill will destroy democracy in the workplace is
clearly wrong. In the case of 97 per cent of people,
his claim is absolutely wrong. Of the remaining 3 per
cent, only 3 per cent of cases went to court while the
rest of the cases were settled outside court. After
about two or three years of agony for the injured
workers, those cases were settled through
horse-trading deals between lawyers from both
sides. Would it not be far better for these matters to
be settled through statute law with printed,
previously known compensation levels that have
come under great scrutiny?
I have had and continue to have a degree to do with
accident compensation in the workplace. All too
often injured people will settle at the door of the
court and take what they think is a large sum of
money that they may not have had before. They do
so in ignorance because they have no idea of the
amount of money they will need in the future.
I turn to fact 2. We are told by the opposition that
Labor is opposed to common law. That is not the
case in history, and the opposition has isolated itself
from its colleagues on this matter. In 1985 the Cain
government in its first draft made no reference to
common law; it tried to get rid of it totally. It gave in
to union pressure, which I suspect is happening to
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the opposition tonight, and the Cain government
introduced a limited common-law payment system
for pain and suffering but nothing for economic loss.

It was not until the first Kennett government in 1992
that common-law payment for economic loss was
added against the advice of many in industry and
across the state. The opposition cares not to mention
that. We know now from history that it is better that
it should be removed because of the agony, the
unfairness and the sums concerned are less than
under the new system and because the weekly
benefit system will be better for nearly all who suffer
injury and obtain a financial settlement. In that
regard it is interesting to note that in 1984 the
Cooney Labor report said just that, in 1985 Treasurer
Rob Jolly said that and in 1988 the then federal
Minister for Social Security, Brian Howe, said
exactly the same thing. However, this opposition is
out of date and out of touch.
Fact 3 is that the common-law payments are
inadequate. Table 2, which I have incorporated in
Hansard, points out that since 1992, 1308 claimants
have proceeded to common law. Of those only
two achieved sums greater than $700 000 as
settlements and 58 per cent received between
nothing and $100 000. The average was $173 000.
Apart from the $700 000, none of those figures is
likely to be adequate to assist a person who sustains
a serious injury. I shall quote from former Treasurer
Rob Jolly in 1988, when he said:
Initially there were some elements in the trade union
movement which were opposed to removing the right
of common-law action. However, the government was
able to convince the unions that, on a no-fault basis, it is
far better to have a weekly payment system for injured
workers. That is far more equitable because it ensures
that long-tenn injured workers receive adequate
protection over a long period.
No-one could seriously suggest that a common-law
lump sum settlement of that order would be sufficient
to compensate a quadriplegiC for the rest of his or her
life. A quadriplegic may obtain a large lump-sum
settlement if he or she could prove negligence but that
would not be the case if they could not prove
negligence.

I invite the opposition to respond to their own
former minister's comments in the next stage of
consideration of the bill. Without that they cannot
mount a credible case. I cannot see where the
opposition would oppose a superior no-fault system.
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We heard earlier an eloquent speech by Mr Hartigan
who established that statute law is clearly superior
to common law. He also established that statute law
is more precise, more predictable and in the
arrangements proposed by this government
certainly more generous. There is no question about
that from all the evidence alluded to by other
government speakers. I compliment them as a body
of men and women on their preparation. They went
through it and built a body of support for the
government's proposals that has not even been
considered by the opposition. I hope in the
committee stage the opposition will attempt to
respond to those comments.
I turn to the other major area of the bill- death
benefits. There are many other small areas that I do
not have time to deal with. It was interesting that
Miss Gould touched on the subject of death benefits
but she could not really find anything to say about it
that was sufficiently opposed to it. She faded away
and left the subject.
Table 3 quotes three models showing that death
benefits under the proposals will yield $80 000 to
$150000 more for a family than under the old
common-law system based on the actual figures
obtained in the past. The Wrongs Act, which the
government has kept in place, makes it possible also
for a family to sue at common law for the loss of a
loved one. In the past the average was $123 000 for
each settlement achieved. We have already had
comments from people in industry who are pleased
with the increased death benefits. I suggest the
opposition consider the matter fairly because that
alone is a Significant improvement over the current
system. There is no question of if, maybe, but or
pOSSibly, depending on the lawyers at the door of
the court. In this case what will happen is laid out in
black and white in statute law.
I should have said earlier when discussing general
benefits that table 1 demonstrates the extra benefit to
be had by injured workers under the bill compared
with the current act.
Five models are listed showing the extra benefits
that will be received by people under statute law.
The sums are considerable and range from $90 000
to $300 000 extra for those cases. When one examines
those figures one sees the opposition is out of date.
One wonders how it could dare to argue the case it
has tried to argue. One wonders about the basis of
the argument of members opposite: either they are
disingenuous in opposing the proposals, have not
done their homework, are out of date or, as so often
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is the case and the reason why the ALP is so often
out of government, they are acting as lackeys to
extra-parliamentary forces, particularly the union
movement, which is telling them what they should
do.
When the dust settles the scaremongering in which
the opposition and the union movement have
indulged will be seen to be unfounded. We must
have informed discussions of these matters, and the
opposition has not provided that in this place on this
bill. That is why I have incorporated in Hansard
some of the facts and figures of the Victorian
Workcover AuthOrity based on performance to date
so that people may consider the real proposals in the
bill. The opposition has neither served the
Parliament nor the people of Victoria well in the
way it has skirted around reality and raised other
issues but avoided the real ones.
This bill is a step forward. We may yet find further
improvements in the future, but there is no case that
statute law is always superior. There will be a lot of
support across Australia for the proposals in the bill,
and I look forward with confidence to its future
success.
Hon. D. A. NARDELLA (Melbourne North) This is one of the most appalling and pathetic pieces
of legislation the government has introduced. It has
been introduced by the minister who prides himself
on being a bookkeeper and one of the high-powered
operators in the Kennett government. What does the
minister provide in the bill for injured workers and
others in the Victorian community? He provides a
continuation of a system that is bereft of any
humanity or consideration for injured workers.
The bill is designed to cause further harm to injured
workers. The minister has introduced a proposed set
of changes that include increased premiums to
employers totalling $100 million, decreased benefits
to injured workers of some $63 million and a
continuation of the shifting of costs of the
Workcover system to the national system in the
amount of approximately $50 million a year.
In the five years in which the minister has had
responsibility for this area he has had to come back
to Parliament every year with changes. He has never
got it right. His track record is appalling. Now he
has introduced one of the most complicated pieces
of legislation that any Supreme or County Court has
ever had to deal with, according to the judges. The
bill contains the sixth round of changes from a
minister who has failed injured workers and
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employers and in his duty to put in place a system
that works.
The minister is forcing through changes that will
increase premiums from 1.8 per cent to 1.9 per cent.
What a terrific record that is! During the five years
the government has been in office it has had control
of both houses of Parliament, but the minister
stuffed the system up from the very beginning from October 1992. In addition to increasing
premiums from 1.8 per cent to 1.9 per cent he has
added superannuation to the scheme. There are no
bounds to the minister's changing the legislation for
the worst.
There has been an effective 7 per cent increase in
premiums. He has reduced lump sum payments by
63 per cent. He has increased the levy by 11 per cent
to gain $100 million. Ultimately the cost for
employers will be an extra $150 million. The
minister has failed dismally in an area in which he
prides himself as having expertise.
The proposed legislation confirms that he is the
worst minister who has ever dealt with workers
compensation. The bill continues to perpetrate
mean, uncaring and disgraceful actions on injured
workers. Worse than that, it ignores the plight of
injured workers by being absolutely insensitive to
them. 1 have visited the electorate of the minister
and talked to some of his constituents.
Hon. W. A. N. Hartigan - That must have been a
joy for them!
Hon. D. A. NARDEllA - No, Mr Hartigan, it
was not a joy for them at all because they told me
and Mr Walpole some of the saddest stories 1 have
ever heard. 1 beseech Mr Hartigan to talk to injured
workers. The system the government is seeking to
implement will not deal with the problems inherent
in a crook and broken system. From its inception it
was based on being vindictive towards injured
workers, and the bill continues that vindictiveness. If
that were not the case Mr Hartigan and the minister
would talk to injured workers and understand the
plight they are in because of the government's
legislation.
As I said, the constituents told us very sad stories. 1
refer to a couple of them. On 1 March last year Val
was diagnosed with a chronic and unusual
condition. He was sick for a while before he left
work. He went off for a month before the illness
settled down. The specialist was to be seen in three
months. The employer terminated his employment
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and he learnt about the termination only because of
his superannuation scheme. The specialist was seen
six months later. HIH Insurance was the insurance
company. Vallodged a claim with the employer,
which rejected the claim outright. Workcover sent
Val to a trauma surgeon with no expertise in the
area. He should have been sent to a urologist.
He went to court in May of that year. It is now
14 months since he was forced to leave work. Val
had to go to the Department of Social Security to
survive. Workcover sent DSS the wrong certificate,
so he got a bill for $14 000. Throughout the period
his benefits were cut off. Val has five children and a
mortgage. He has had to take out an extra loan to
keep his home. The car registration is due and the
tyres need to be replaced. Val is not in a good way.
In another case the employers and claims agent have
held up payments time and again. They stopped
payments for six weeks without giving any notice or
reason. In 1994 they had the payments stopped all
together. In 1995 the person concerned went to court
and got the payments back. The person involved
said, 'I had to go to the poor box to live for the first
time to put food on the table'. There are other
extremely sad cases.

Kerry is the wife of an injured worker. She said to
Mr Walpole and me,'All people want is someone to
stop playing God with their lives'. Her husband has
been seriously injured and she is having trouble
because of the lack of support from Workcover. She
cannot send her children to school camp and they
cannot play sport because they do not have the
money. She said, 'At the moment they are taking not
just my husband's life away but my children's'. In
reference to Workcover and the present system she
said, 'They do not realise it hurts'. She also said, 'If
we were on the dole we would have more rights'.
One of the telling things about the system at the
moment is that the Workcover Authority is so
corrupt it is prepared to pay $10 810 for Kerry's
husband to have treatment at a gymnasium at a cost
of $360 for 12 months and a travel allowance at the
rate of 28 cents a kilometre for 53 kilometres, a total
cost of $10 810, when all the injured worker requires
is $373 for a gym walking machine. He did not want
to rip off Workcover and go through those hassles so
he spent $373 he did not have to buy a walking
machine. That is the type of situation that injured
workers are faced with.
The other telling aspect about Kerry's husband's
case is that he cannot sleep on a normal bed. He
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needs a special bed and Workcover will not buy him
one. The family has tried time and again. This bloke
the minister says he cares about has to sleep on the
floor because he is not able to sleep in an ordinary
bed.
I will not go through a number of other relevant
cases. However, a person at the meeting who was
suffering depression said, 'We don't ask to get
injured'. That is a simple but critically important
statement - they certainly do not go to work to get
injured.
The current scheme is abysmal. The investigation of
and the report on the scheme carried out by
government members was not done in depth. If it
had been it would have dealt with the areas in
Workcover where most of the troubles and problems
occur. It would have dealt with the disputes that
occur in the conciliation system and with the
insurance agents that time and again result in
injured workers having to constantly claim loss of
wages. It would have dealt with the prevention of
serious injuries and the way the legal system treats
and protects the rights of injured workers.
However, that was all put in the too-hard basket
because the government did not want to go down
the path it went down in respect of the Transport
Accident Commission because the Workcover
Authority would have had to appoint a CEO who
cared about injured workers and who was bright
enough to understand the issues involved in respect
of injured workers and workers compensation. To
do that the VW A would need a CEO and a minister
who could deal seriously with the problems inherent
in the current system.
The VW A cannot do that. It is not able to follow the
example of the TAC, which dealt with medical
issues and cost blow-outs and actually managed
cases. The TAC does not manage claims, it manages
cases, because the cases are real people. That is the
thing honourable members on the other side do not
want to hear about and are not able to deal with. It is
a crying shame that we have had a long lead time in
which the real issues have not been dealt with.
Honourable members have only to look at pages 4, 5
and 6 of the transcript of James McKenzie's speech
to the Law Institute of Victoria on 21 July 1997 to see
that that is the case.
I also want to talk about the position the opposition
has adopted on common law. My position on
common law - I was quoted in the lower house
with regard to victims of crime - has been taken out
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of context. The system that was developed through
the victims of crime legislation, before the
government emasculated any support for victims of
crime, started from 1973, when it was recognised
that common law was not working in that specific
situation. A situation in which injured victims of
crime are forced to sue criminals who have no assets
differs vastly from a situation involving employers
and employees. Victims of crime should have access
to an easy system of compensation for pain and
suffering. They do not have it because the
government took it away.
The situation with family law cases Mrs Powell
spoke about was inappropriate to mention. In 1974
divorces were taken out of the common-law system
because it was inappropriate for that type of dispute.
That system did not provide for payments. There
were other damages associated with divorce
proceedings, so to mention all that in this context is
absolutely wrong. I am gratified and flattered that
members opposite read my speeches in Hansard, but
they should be put in context.
One of the most telling aspects of the debate is that
government members have not put up a valid case
to show why common-law rights should be removed
from the system. The position adopted by
government members is flawed, because they have
not seen the actuarial report commissioned by the
Victorian Workcover Authority. Mr Hartigan said he
had not seen it, and we have not been able to get a
copy. When we asked for a copy of the report during
the briefing the officers were not able to provide
one - and they still have not provided one.
As Mr Hartigan declared, government members
have taken on trust the Work cover Authority
figures, which have been put before the house. I do
not trust the Workcover Authority people; they are a
pack of incompetents. The number of injured
workers who have been re-victimised by the
Victorian Workcover Authority, the minister and the
government is appalling. It is wrong to take the
authority's word on trust. Members opposite believe
the Workcover Authority knows what it is doing,
but that is absolutely false because it does not. The
Workcover people are a pack of idiots.
The authority's agents and insurers do not know
how to assist injured workers in any way, shape or
form. If they did, they would actually have a system
that works - or they would at least be able to
advise the minister on appropriate measures to fix it
up. The system should care about injured workers,
but instead we have a system that throws injured
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workers off benefits at every opportunity. Those
involved take every opportunity to further hurt
workers who are injured!

Hogg,Mrs
McLean, Mrs (Teller)
Nardella, Mr

I will say more during the committee stage. The
opposition vigorously opposes the bill. It opposes
the 10 per cent threshold, which is an artificial
barrier designed to knock out something like 63 per
cent of all claims. However, we cannot check that
because the minister and the Victorian Workcover
Authority, whose assurances government members
hang their hats on, have not provided the figures.
They do not know how many people will be
knocked out because of the 10 per cent threshold.

Motion agreed to by absolute majority.

Pullen, Mr
Theophanous, Mr
Walpole,Mr

Read second time.
Committed.

Committee
Clause 1 agreed to.
Clause 2

The minister recently increased the threshold for
hearing loss claims to 7 per cent to knock out all the
shonky claims. What is he doing? He is increasing it
to 10 per cent without any justification, and that will
knock out the vast bulk of people with hearing loss.
He has not justified the increase because he
cannot - just as he cannot justify the rest of the
amendments in the bill. It is disgraceful, and
honourable members who support the bill should be
ashamed of themselves.
The PRESIDENT - Order! I am of the opinion
that the second and third reading of the bill require
to be passed by an absolute majority.
House divided on motion:

Ayes, 33
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover, Mr
Craige,Mr
Davis, Mr D. McL.
Davis, Mr P. R.
de Fegely, Mr
Forwood,Mr
Furletti, Mr

Hall, Mr
Hallam,Mr
Hartigan, Mr (Teller)
Katsambanis, Mr
Knowles,Mr
Lucas, Mr
Luckins, Mrs
Powell,Mrs
Ross, Or
Smith,Mr
Smith, Ms
Stoney,Mr
Strong, Mr (Teller)
Varty,Mrs
Wells,Or
Wilding,Mrs

Noes, 10
Eren, Mr (Teller)
Gould, Miss

Nguyen,Mr
Power,Mr

Hon. R. M. HALLAM (Minister for Finance) - I
welcome the chance to address some of the major
points of disagreement that have emerged during
the debate on the bill and again clarify the primary
objectives of the amendments to the principal act. I
repeat that the government's motivation for the
amending legislation is driven by two primary
concerns. The first is workplace safety and a
determination to provide greater protection for all
Victorian workers. The second is to ensure that the
long-term financial viability of the scheme is
protected, aggregate benefit levels are maintained
and premium rates remain competitive.
I presume we have bipartisan agreement on the
need to maintain, on the one hand, a comprehensive
and generous system of statutory benefits and, on
the other hand, a stable, fully funded and
competitive scheme. That vision has been possible
only because Workcover has succeeded in its most
fundamental mission of preventing injury and
achieving a return to work after injury. I proudly
point to the record that since Workcover began
claims have been reduced by 40 per cent and
return-te-work rates have improved by 30 per cent.
Workcover's culture of safety and return to work has
been progressively embraced by all Victorians. I
hope we have bipartisan agreement on that point.
The suite of measures contained in the bill has been
developed in keeping with the objective that has
driven the government from day one - to achieve
and maintain a system that is both fair and
affordable.
Much of the debate has been dominated by issues of
compensation, particularly in respect of common
law, and the new impairment table. In restructuring
the benefit system the government carefully costed
its proposals to ensure that in aggregate benefits to
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workers are not reduced. I note that the Workcover
Authority's advice to Mr Theophanous confirms that
position, and I am disappointed that during the
course of the second-reading debate he again
characterised the bill as Workcover cuts, or worse.
Employers have been called upon for an increased
funding commitment by way of a broad
remuneration base and an increase in average
premium rates from 1.8 per cent to 1.9 per cent of
payroll to ensure long-term viability and to meet the
common-law run-off commitments.
The bottom line is that the reduction in benefits to
workers from the elimination of common law has
been made up in increased statutory benefits in the
areas of weekly payments, impairment and death
benefits. The savings in legal and medical report
costs from the elimination of common-law claims,
together with the increased premium receipts, will
be used to stabilise the scheme and to establish an
appropriate funding margin.
The most common response from the critics, and
particularly from members of the opposition, has
been along the lines of, 'The scheme isn't broke, why
are you so hell-bent on fixing it?'
Hon. D. A. Nardella - You haven't been
listening!
Hon. R. M. HALLAM - Yes I have. My first
reaction to that is that I would have preferred to
have avoided the pain, but a number of concerning
issues were beginning to emerge which could not be
ignored, including the inescapable problem of
underlying costs running ahead of premium income,
and I was not prepared to allow Victoria to go the
way of New South Wales.
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incapacity concept of loss of industrial use in the
table of maims and the subjective and immeasurable
concept of pain and suffering applicable under the
current arrangements. Finally there was our
continuing concern to ensure that disputation,legal
process and litigation be reduced at every turn.
A range of measures in the bill, including those
relating to medical panels, conciliation and the
Workcover advisory service, are designed to achieve
those ends. Therefore, although the government
acknowledges that many of the changes are far
reaching and sensitive, I assure the committee that
they were framed after extensive research,
consultation and much debate, and with the
responsibility we all share as members of this
chamber to ensure that Victoria's system remains
viable and effective in the years ahead.
I will turn to the issue of common law because that
has been at the centre of the debate. It must be
acknowledged that at its root common law is
fundamentally incompatible with the maintenance
of the employer-employee relationship that lies at
the heart of successful injury prevention and
return-ta-work efforts.
That principle also explains why the fundamentals
of the bill are not applicable to the transport accident
scheme. There is rarely a direct relationship between
the parties to a motor vehicle accident. The person
being sued is not the person responsible for helping
the motorist to be rehabilitated and return to work.
That is the fundamental difference between the
schemes. Workcover common-law claims pit
employer and worker against each other in
adversarial and drawn-out legal processes built on
the need for blame.
Hon. T. C. Theophanous interjected.

My second reaction was that the residual elements of
a common-law system, with its basis in fault and the
need for legal process, sat uncomfortably with a
no-fault system founded on the ongoing relationship
between employer and employee and the need for
predictability and equity in scheme outcomes. Then
there was the realisation that weekly benefits could
more properly be structured on the basis of work
capacity rather than impairment level, and that is
why the issue of serious injury for weekly payment
purposes was again reconsidered.
We added to that the view that non-economic losses
could be more fairly, comprehensively and
predictably determined under a system of medical
impairment rating rather than under the outmoded

The CHAIRMAN - Order! We have had a long
day, but we have a lengthy committee stage ahead
of us. As I understand it, the minister is trying to
respond to issues raised in debate. Throughout this
committee I intend to be consistent and try to allow
those who wish to comment to do so without undue
interruption. I again ask honourable members to
observe the protocol I would like observed and
allow others to make contributions without
interruption.
Hon. R. M. HALLAM - Common law actively
discourages managing workplace injuries and
returning workers to meaningful work. It certainly
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does not reinforce the employer-employee
relationship because it simply cannot do so.
Hon. T. C. Theophanous interjected.
Hon. R. M. HALLAM - I will come to that,
Mr Theophanous. The decision to replace
common-law entitlements with enhanced statutory
benefits has been misrepresented. There are
falsehoods or at best misunderstandings that have
been raised in debate on this issue, particularly in
public debate. It is necessary to compare common
law with the combination of weekly benefits and the
new impairment benefit.
The maximum benefit under the new system can be
more than $1 million - that is, the accumulated
amount of weekly benefits plus the $300 000
impairment benefit. I cite a couple of examples. I ask
the committee to consider the case of a 25-year-old
male worker earning $6SO a week who becomes a
quadriplegic and cannot work. That person will get
weekly payments until age 65 equivalent on a
present-value basis to a common-law sum of slightly
more than $458 000. In addition, he would get a
$300 000 impairment benefit, a total of more than
$750000 plus all medical and care costs paid for life,
all without having to fight his case through the
courts over a number of years and paying
substantial legal fees without any guaranteed
outcome.
What he might get at common law depends on how
good his lawyer is, whether he can prove negligence
and whether he was in part negligent. From many
directions I hear the claim that only common law
can cope with the individual circumstances of a
profound injury. But that ignores the fact that
weekly benefits are available on an individual
earning basis until retirement age.
In addition, there is an individual assessment for
permanent impairment for determining
non-economic loss compensation, which can be
contrasted with the lottery element of common
law - a terrifying prospect where profound injury
is concerned. For example, is it right that a
30-year-old welder who suffered a fractured wrist,
ankle and heel with some back injury but little or no
permanent disability received $500 000 while a
39-year-old welder who suffered a fractured spine
and skull with possible residual brain damage
received just $67 SOD? That is what the common-law
right has given those people.
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Is it right that a 48-year-old man whose leg is
amputated below the knee got $700 000 while a
43-year-old with a far more disabling amputation of
his arm above the elbow got $445 OOO? The retained
component of common law was meant to be for the
most profoundly injured, to look after them for the
rest of their lives. Workers are being told they can
get $1.1 million at common law. How, then, do we
account for the fact that under common-law
settlements one-third of workers have received less
than $100 000, two-thirds less than $200 000 and
98 per cent less than $500 OOO?

I ask the committee to bear in mind also that these
settlements are for non-economic losses as well as
lost earning capacity. It has been said - and I heard
it said several times tonight - that an injured
worker who cannot take action against a negligent
third party is somehow disadvantaged by the
legislation. Those workers do not need to sue
because they are already protected and adequately
compensated by statute. It is as simple as that.
Nor is it hypocrisy that the Victorian Workcover
Authority continues to be indemnified by third
parties even though the workers cannot recover
damages. Recoveries by the authority are used to
reduce the cost of the claim and therefore the impact
on the employer's premium and to ensure that the
negligent third party is held financially accountable,
which is entirely just to all parties. This is to say
nothing about sanctions that also exist against third
parties under health and safety laws and other
criminal laws.
Lawyers have been passionate in their support for
the concept that a common-law settlement finalises a
claim and gets people off the drip-feed of a pension
system. Common law allegedly enables people to
generate their own income for the rest of their lives.
How, then, do opposition members explain the flood
of applications for social security from workers with
common-law settlements? Honourable members
may know that 484 workers received Workcover
common-law settlements between October 1995 and
December 1996. By July this year - that is, at most,
22 months after settlement - 40 per cent of them
had applied to the Department of Social Security for
basic income support.
Hon. D. A. Nardella - Where did you get the
figures from?
Hon. R. M. HALLAM - From the Department of
Social Security. A social security rule stipulates that
if you have had compensation with a lost earnings
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component, you cannot get social security for a
period known as the preclusion period. Of the 484
workers, 148 had a preclusion period calculated. In
other words, it is guaranteed they will go back to
social security as soon as the period is over unless
they are like the 29 whose preclusion periods had
not finished but who were already being paid social
security benefits. BaSically, that means they were
destitute. Thirteen of those people had received
more than $150 000 at common law, which is why I
am not persuaded by the argument of the
self-insurers that a common-law settlement enables
workers to get off the system. What they mean is to
get off 'their' system, but what about the safety net
of the public purse? Common law may have some
short-term attractions but it is not the long-term
solution for society at large.
As to weekly payments, and in particular in cases of
serious injury, all stakeholders including employers,
unions, lawyers and doctors agree that the serious
injury classification had driven up costs and
disputes in the system. They had actually become a
barrier to return to work. The government's
intention in introducing the category of serious
injury was always clear. It is intended to help the
profoundly injured, but the message workers heard
was that somehow any other injuries that fell below
the threshold were not considered to be serious in
their impact.
Of course every injury is serious for the worker who
sustains it. Therefore, for workers' natural feelings of
loss because of injury to be reCOgnised, they need to
have their injuries classified as serious. The
threshold for the seriously injured classification is
the 30 per cent impairment test. That has been
progreSSively diluted through the creative initiatives
of professional groups. That is not challenged. It is a
matter of record that, despite various attempts, it has
not been possible to contain serious injury
classifications within the intended confines.
The second difficulty with the serious injury
classification is that it arguably mixes two different
concepts - incapacity and impairment. Weekly
benefits replace lost income, and income is lost
through an incapacity for work. If the capacity to
work is diminished or does not exist, the workers
compensation system provides the worker with
income support - but there is no direct or necessary
relationship between incapacity and impairment.
Fortunately, a high level of impairment can be
compatible with a high work capacity, and our
paralympians are a case in point. The greatest need
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of people with high impairment levels is adequate
medical and care support to assist them to get on
with daily living, and the scheme is designed to
provide that.
Opponents of the changes have been mischievous in
arguing that the impairment benefit of $300 000
would not support a quadriplegic. That $300 000
was never intended to support the quadriplegic.
Rather, it is compensation for having lost the use of
part of the body and for the loss of enjoyment of life
and so on - that is, for non-economic losses.
A quadriplegic who is able to work full time in
employment equivalent to that which he or she was
doing before the injury, and many are, will have the
cost of all his or her medical and care needs, house
modifications and so on met through the
compensation scheme - for life. However, if he or
she cannot work, income will also be replaced at
75 per cent of pre-injury earnings until retirement
age.
As to the changing attitudes to work capacity, the
new benefit categories will refocus attitudes. Instead
of concentrating on what a worker can no longer
do - in other words, his or her incapacity - the
emphasis will be on what the worker can still do or
will be able to do - that is, his or her current work
capacity. Employers and insurers will be expected to
keep their attention fixed firmly on maintaining or
improving work capacity through sound injury
management practices.
Injury management is nothing new. The principles
are well known, with the early return to work being
the expected outcome. Most importantly, employers
must be involved from the outset. Occupational
rehabilitation should be workplace based, employers
must keep workers' jobs available for at least
12 months, and all parties - workers, employers,
medical treaters and case managers - must be
involved in the development and implementation of
and commitment to return-to-work plans.
I refer to interstate comparisons, particularly
between weekly benefits. Workers have been told
that Workcover's weekly benefits will now be the
lowest in Australia after 13 weeks of incapacity. That
is simply wrong. Firstly, the 13-week step-down will
occur after 13 weeks of payments, not incapacity. A
worker who has attempted to return to work but
who has been unable to remain there will get
13 weeks of payments at 95 per cent of pre-injury
earnings. Secondly, and most importantly, to be fair
one must examine the totality of the statutory
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benefits available to make any credible comparisons.
Let us see how Workcover benefits compare with
other states and what will happen in Victoria.
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19 times as much as Queensland's and nearly half as
much again as those of New South Wales. How can
it possibly be claimed that Workcover will have the
lowest benefits in Australia?

Hon. T. C. Theophanous - Yes, come on!
Hon. R. M. HALLAM - I am coming on. A
worker who cannot work and who is unlikely ever
to work will be able to get benefits until retirement
age. A worker who can work and who is back
working to the fullest of his or her abilities, but not
at the pre-injury level, will get benefits until
retirement age. A worker who can work but has not
got back to work will get benefits for 104 weeks. All
benefits will be paid as a percentage of pre-injury
earnings. The benefits will not in any way be
reduced or stopped because the worker also gets a
non-economic loss benefit.
What happens elsewhere? A worker in New South
Wales receives his or her current weekly wage for
the first 26 weeks, which then drops to a flat rate of
5256 a week plus dependant allowances. In the ACT
the same thing happens, but the rate is $266 a week.
A worker in Tasmania can get weekly benefits that
in the end total $139 550. But then they stop, no
matter what the age of the worker.
A worker in Western Australia can get a total of
$104 800, but if he or she gets a payment under the
table of maims, which has the same maximum that is, $104 800 - any weekly benefits received are
deducted. Then there is the Queensland worker. Not
only is the total of his weekly benefits and the table
of injuries benefit generally capped at $110 430, but
as soon as he accepts the table payment his weekly
benefits cease.
What does that mean in practice? I cite the example
of a single, 40-year-old male worker earning $500 a
week who suffers an injury. Let us suppose that he
has a permanent impairment of 30 per cent that
stabilises 18 months after the injury and that he
cannot work again. Given the changes in the bill, in
Victoria he would automatically get a $45 000
impairment benefit. In New South Wales he would
get an impairment benefit of $30 000, and a payment
for pain and suffering - possibly 515 000. In
Queensland, though, as soon as the injury stabilised
at 18 months he would get a table of injuries
payment of $33 129 and his weekly benefits would
cease immediately.
In Queensland his aggregate weekly benefits would
be $25 651, in New South Wales $339653, and in
Victoria $488 400. The Victorian benefits will be

As to compensation for non-economic losses, the
change to the new non-economic loss benefit system
based on permanent impairment represents a
significant advance for injured workers. The present
table of maims has changed little since 1914 and has
an implicit incapacity component - that is, loss of
industrial use. That is because historically workers
got either weekly payments or lump sums under the
table of maims for being unable to work as a result
of injury - but not both.
As I noted earlier, weekly payments are the
appropriate way to compensate for incapacity. The
process for claiming compensation under the table
of maims is also essentially adversarial. It involves
the production of extensive medical evidence - by
both sides - and it requires the worker to maintain
a level of incapacity to maximise his benefit, which is
then negotiated between the lawyers for the
opposing parties. That is to say nothing about the
completely subjective and arbitrary assessment
process for any associated pain and suffering.

The new system of non-economic loss compensation
will be based strictly on medical impairment. As I
have said, impairment and incapacity are different
concepts. The new system will assist workers to get
on with being healed and returning to work, secure
in the knowledge that significant impairments will
be compensated in straightforward, transparent and
predictable ways. The only question to be answered
is a medical one, which is what the worker's level of
permanent impairment is, not what loss of industrial
use arises as a result of the injury.
Impairment will be independently assessed by a
medical practitioner who has been trained in the
appropriate assessment methods. Should the
assessment be disputed, the medical question will be
resolved by independent expert doctors on a
medical panel, not by lawyers or a court. The
maximum benefit of $300000 is the highest of any
jurisdiction in Australia and is payable as a
whole-person impairment level at 80 per cent or
more. The next highest in that regard is Queensland,
where the benefit is $220 000 if the impairment is
over 50 per cent; otherwise, the maximum is
$110000. The chamber should remember that in
Queensland all weekly benefits paid are taken off
that sum. In the other jurisdictions the maximums
range from less than $100 000 to just on $200 000.
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Only three other jurisdictions, Comcare, South
Australia and the Northern Territory, cover the full
range of possible impairments.
It is estimated that up to 30 per cent more injuries
and diseases could be compensated for for the first
time in Victoria under the new expanded
impairment system. Last week, topically, we were
given the example of a Victorian firefighter fighting
in New South Wales alongside a New South
Welshman who loses a foot a leg or is rendered
paraplegic. The Minister for Conservation and Land
Management was accused of being totally
misleading in saying that Victorian firefighters were
better off.

Hon. T. C. Theophanous - On a point of order,
Mr Chairman, I seek direction from you. I am not
quite sure about the process, but could you provide
the committee with direction as to whether it is
appropriate for a minister to read a complicated
speech, which has obviously been prepared by the
Victorian Workcover Authority, into Hansard in a
way that we would expect to have the
second-reading speech read in? We have already
had the second-reading speech in Hansard and we
do not need another second-reading speech. I ask for
some direction in relation to whether it is
appropriate.
The CHAIRMAN - Order! It has been the
custom in the house to allow ministers in particular
to read second-reading speeches for the sake of
accuracy, and even lead speakers for the opposition
party are often given a deal of leniency in the
reading of speeches for the purpose of ensuring
accuracy. In this instance, as Mr Theophanous said
in raising the point of order, it is a complex piece of
legislation. Many speakers have raised issues which
it is appropriate for the minister to respond to, so in
this instance I think it is appropriate, for the sake of
accuracy, that the minister be allowed to read the
comments into the record.
Hon. R. M. HALLAM - The allegation was that
the Victorian firefighter would be worse off than the
man across the border. In fact, for the losses named,
the following is the case under the new system: loss
of a foot in New South Wales, including pro rata
pain and suffering, $97500, Victoria, $104 904; loss
of a leg, New South Wales $105 000, Victoria
$112973; paraplegia, New South Wales $171 000 or,
if the common-law election were taken, a maximum
of $226650, Victoria, $237500.

As a final note on benefits, concerns have been
expressed that the bill removes the right of a
volunteer emergency worker to recover damages at
law. Let me give the unequivocal assurance that it
does not do that.
In respect to death benefits workers were also told
before the bill was introduced that there would no
longer be compensation for death if the right to sue
at common law were abolished. How anybody could
contemplate such a situation is extraordinary. I
heard that from Miss Gould in this chamber. That
allegation has been silenced now that people have
seen that the new statutory death benefit is in fact
generous, but I acknowledge that it could never be
generous enough to compensate for the loss of a
human life. In addition to the new statutory
arrangements, dependants of a worker whose death
was work related retain access to damages under the
Wrongs Act to a maximum of $500 000.

Let us look at what the new system of death benefits
provides. A 45-year-old worker earning $680 a week
with a dependent spouse and three children aged
7, 10 and 13 years who will be students until they
are 21 is tragically killed at work. Under the existing
system his family would have received $163 360 in
total benefits, equivalent to 4.6 years of his wages.
Under the new system of death benefits in the bill
they will receive $290 362 or 8.2 years of wages.
Take the case of a 53-year -old worker earning
$1500 per week with a dependent spouse and two
dependent children aged 15 and 17 years, both of
whom will remain full-time students until age 21.
His family would have received $146 010 or just
under two years of earnings. Now they will get
$324175, or just over four years of earnings.
o

The lump sum and pension components of the new
death benefits system can clearly be demonstrated to
be a far superior system for the dependants of
deceased workers than the existing arrangements,
and again these changes will bring Workcover to the
forefront in this area to the benefit of Victorian
families.
I turn to some of the other areas of specific criticism.
Last year the government amalgamated workplace
health and safety functions with the return-te-work
and compensation functions of the Victorian
Workcover Authority in order to get the biggest
possible impact on workplace health and safety
performance. I recall and am happy to acknowledge
that honourable members opposite gave their
support to that undertaking. As a result of the
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amalgamation the administrative costs of the
authority have naturally increased but are still some
$3 million less than the cost of the separate
organisations prior to amalgamation. There has been
no blow-out or inefficiency of the authority, and the
Arthur Andersen report confirms that. 'This is again
symptomatic of how ill informed much of the
criticism about Workcover has been.

However, if the employer uses the information to
reject the employee's application for employment or
offers less favourable terms, the employer must be
sure to do so within the requirements of both the
commonwealth and state acts. Not only is it not
discriminatory but it offers positive safeguards to
the worker. This was a question raised with me by
Mr Theophanous on two separate occasions.

Since the amalgamation there has been a substantial
increase in the level of assistance and supervision of
Victoria's workplaces in relation to health and safety
activities. For example, the number of hours actually
spent in workplaces has increased by more than
60 per cent and the number of compliance notices
has increased by more than one-third. There is
certainly no reluctance to prosecute employers who
breach health and safety legislation where that is
necessary. To show we mean business, in this bill we
have increased the maximum fines under health and
safety laws for companies from $40 000 to $250 000
for indictable offences and for individuals from
$10000 to $50 000 for indictable offences. I hope
those provisions will be supported by every member
of the Legislative Assembly.

A worker may not be fully aware of the
requirements of a job, nor may an employer be
aware of how any limitations on the worker's
capacity may affect his or her ability to do the job.
With that information, the employer will be able to
put in place effective strategies to prevent further
injury and allow the worker to safely undertake
work. The provision makes sure employers and
workers think in advance of how to prevent injuries
and how to manage pre-existing disabilities.

In respect of pre-existing injuries and diseases the
employers, especially those who engage casual
labour, believe their premiums can be unfairly
affected by workers who take on a job and shortly
afterwards claim that the work has aggravated a
pre-existing injury of which the employer was not
aware and which was not disclosed by the employee
at the time of employment but for which the worker
subsequently obtains compensation. In this bill we
have put in provisiOns which will safeguard both the
workers and the employers in this regard.
If, and only if, an employer in writing advises a
prospective worker of the nature of the proposed
employment and asks the worker to disclose all
pre-existing injuries or diseases of which the worker
is aware and which the worker could reasonably be
expected to perceive could be affected by the
proposed employment and the worker fails to do so
or makes a false or misleading statement, any
aggravation of the pre-existing injury or disease is
not compensable. This is not discriminatory. It does
not breach the commonwealth's Disability
Discrimination Act nor the Victorian Equal
Opportuni ty Act.

If the worker does not disclose any prior injury or
disease, the disentitlement to compensation arises
not from discrimination by the employer but from
the operation of the Accident Compensation Act.

On the question of notice of injury, another feature
of the bill is the requirement that a worker notify an
employer of an injury within 30 days of becoming
aware of the injury. Again, there are safeguards for
the worker if this is not reasonably practicable and
to ensure that this requirement does not unfairly
prejudice the employer or result in a serious injustice
to the worker. Employers in a number of cases
continue to receive Workcover claims from workers
long after they have stopped working for the
particular employer in circumstances where it
would have been much better for all concerned to
have the injury notified so any appropriate remedial
action could have been taken.
The positive benefits of this provision are that it
encourages good health and safety practices and
gives employers and workers the opportunity to
monitor the occurrence and types of injuries. It
allows the employer to put effective prevention and
risk management strategies in place to address any
emerging trends and to ensure early rehabilitation
action takes place for the worker when necessary.

In respect of the AMA guides, almost exactly one
year ago Mr Theophanous took me to task for
having retained the use of the second edition of the
American Medical Association guides in the act. I
have taken his advice. After all, as he told the
chamber last year, the second edition is:
... just not as capable of being used to gain the
fine-tuned measurement that you get with later
editions of the AMA guides. Moreover, the second
edition has a number of inconsistencies and certainly a
number of shortcomings associated with it, particularly
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in relation to how back, neck and pelvic injuries are

assessed.

He asked me to look at the matter and take it on
board. I have done so after receiving expert advice
from the medical panels. Moreover, I shall be using
my powers under the act to approve a suitable
training course for those who will be using the
guides. Unless an independent medical practitioner
has passed the approved training course, he or she
will not be recognised as a person who can
undertake impairment assessment.
Honourable members opposite now claim to be
unhappy with the result of the move to the fourth
edition. I think the reason for their unhappiness
arises largely from the very deficiency
Mr Theophanous found in the second edition. The
fourth edition addresses the inconsistencies and
shortcomings of the second edition in measuring
back, neck and pelvic impairments. By including the
fourth edition we will allow assessments to be made
using the most up-to-date medical methods rather
than using the second edition, which is now 14 years
out of date.
Mr Nardella spoke on the 10 per cent impairment
threshold. He was the last speaker to mention it. The
government has been criticised for imposing a
threshold to screen out impairments of less than
10 per cent. The threshold allows for some
imprecision in measurement; for the fact that
impainnent ratings can in practice be rounded to the
nearest 5 per cent; for the inevitability at low levels
of impairment of non-work-related impairments
being included; and for the inevitable pressure that
will be placed on any threshold wherever it is set.

Honourable members should bear in mind also that
impainnent assessments are being used to assess
compensation for non-economic loss. Such loss
suffered by the individual with a minor impairment
will generally be minimal. Exceptions have been
made for injuries that are total losses and clearly
assessable, such as amputations of fingers and toes.
They will be compensated under the 'no
disadvantage test' of section 98E. The policy of a
10 per cent threshold was endorsed by the now
Leader of the Opposition, Mr Brumby, when he
voted on 20 May 1988 for an identical measure for
the Comcare scheme when he was a member of the
House of Representatives.
Hon. T. C. Theophanous - How much more
have you got?
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Hon. R. M. HALLAM - It certainly will not be
4 hours, Mr Theophanous. Mr Brumby said he did
not vote for a complete abolition of common
law although the commonwealth parliamentary
records show undeniably that he did.

Honourable members interjecting.
The CHAIRMAN - Order! As I said once
before, we have had a long day and we have a long
committee ahead of us. Honourable members heard
my ruling. I asked that honourable members on both
sides of the chamber desist from interjecting when
others are speaking. I will be consistent in that ruling
and I will not allow constant interruptions of-the
speaker.
Hon. R. M. HALLAM - In respect of the 10 per
cent impairment threshold, I make the point that it
was good policy in 1988 and we believe it remains
good policy in 1998 and beyond. I remind the
committee that under the TAC scheme, which has
been quoted on many occasions during the debate, a
10 per cent threshold has been in place since its
inception.
The bill removes causes of disputes by altering the
dispute-resolution processes to enhance their
capacity to provide speedy resolutions of issues
between workers and employers. Cases cannot be
taken to court until a certificate is issued by the
conciliation officer when he or she is satisfied that all
reasonable steps have been taken by the claimant to
settle the dispute. If the conciliation officer requests
either party to produce documents or other
information and it is not produced it cannot be
relied on later as evidence in any court proceedings.
The bill defines 'genuine dispute' as meaning there
is an arguable case to support denial of liability. It
also extends the powers of conciliation officers to
give directions to pay weekly payments for a longer
period of arrears and to give general directions in
relation to medical costs. I hope those changes are
welcomed by all members of the committee. They
are directed at the primary principle of reinforcing
the relationship between employer and worker.
There was some criticism of the changes to medical
panels, but their role is to be extended by the bill.
Medical panels are used in Australian jurisdictions
and very widely in the USA to resolve disputes on
medical issues. In Australia medical panels are used
in the Western Australian, Queensland and New
South Wales schemes. The benefits they provide are
their high levels of medical expertise, their
independence and the opportunity for
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multiple-member panels to ensure consensus
opinion. The decision to make their opinions final
and binding has been made so that the expensive
and litigious use of duelling medical experts can be
avoided. While the decisions are final and binding,
the medical panels must act in accordance with
administrative law and the principles of natural
justice.

In respect of payment by instalments, honourable
members may recall the government in its
amendments last December introduced a provision
into the act that table of maims payments, if more
than $5000, would be paid by monthly instalments
over five years. That principle continues to apply in
this bill, but as the maximum non-economic loss
benefit is being doubled, the new payment
provisions will allow an initial lump sum payment
with the balance by instalments. The government's
reasons for moving to a system of payment by
instalment remains unchanged from last year.
Although lump sum compensation is attractive to
workers and provides their lawyers with fruitful
grounds for recovering costs, it actually acts against
the workers' long-term interests. Pursuing the lump
sum becomes an end in itself and keeps the worker
focused on the loss, rather than on recovery,
rehabilitation and return to work. That is
particularly so with the table of maims payments,
which incorporate elements of incapacity - -

Honourable members interjecting.
The CHAIRMAN - Order! Again I am on my
feet and this time it is the Leader of the Government
and the Leader of the Opposition who are yelling at
each other across the chamber. I have asked
members on both sides to allow the person on his or
her feet to speak without interruption.
Hon. R. M. HALLAM - That is particularly so
with the table of maims payments, which
incorporate elements of incapacity, a system
honourable members opposite want to retain.
Workers can become fixated by the loss caused by
the injury and actually lose much more, such as the
long-term financial benefits of a return to work and,
even worse, damage their relationships with family,
friends and workmates.
The new system compensates for permanent
impairments. These impairments will stay with the
worker for the rest of his or her life and therefore it
is appropriate that the compensation for them be
paid in a way that reflects the permanence of the loss.
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However, because these instalment provisions could
affect some people's social security entitlements, I
undertook not to proclaim the amendment until I
had an agreement from the Department of Social
Security that it would treat instalment payments no
less favourably than lump sums - exactly the same
position I put to the Parliament last year. The
Victorian Workcover Authority and the Department
of Social Security have been negotiating these
changes over the past year. I met the Minister for
Social Security, Senator Newman, about them as
soon as the present reforms were annoWlced. I am
pleased to be able to say that Senator Newman has
written to me supporting the favourable social
security treatment of periodic payments of
compensation for non-economic loss.
Because these changes will require amendment to
the Social Security Act and because this in turn
depends on the federal government's legislative
timetable, sections 98B and 98D will not be
proclaimed until the social security changes are
through. Until that occurs and the new instalment
provisions are proclaimed payments will be made in
the form of lump sums. I strongly reaffirm the
government's intention to proceed with instalment
payments because it believes that will be in the
long-term best interests of injured workers.
Finally, the purpose of the bill is to ensure Victoria's
Workcover scheme remains the best workplace
safety, return-to-work and workers compensation
system in Australia. I believe the bill achieves that. I
hope my comments will assist the committee's
consideration of the next clauses.
The CHAIRMAN - Order! I invite
Mr Theophanous to move amendment 1 standing in
his name and to also canvass amendments 2, 3, 4
and 5. I understand some agreement has been made,
so the committee would take for granted that the
vote on amendment 1 tests amendments 2, 3, 4 and 5.
Hon. T. C. THEOPHANOUS Oika Jika) - I move:
1.

Clause 2, lines 9 to 16, omit sub-clauses (1) and (2)
and insert"(1) This Part and sections 3, 4,7,8,9, 10, 11(1), 12,

14, 15, 16(2), 19,2021,22,24,26,27,28,29,30,
31,32,33,34,35,36,37,39(2),43,45,46,47,48,
49,50,51,60,61,62,63,67, 70, 73,75, 76 and
77 come into operation on the day on which
this Act receives the Royal Assent.".

I am breathless after the minister's performance and
his reading of his speech. It was pathetic. I have
never heard a minister read a speech like that on a
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clause of a bill when he did not even have an
intention of going into committee. We would not be
in committee but for the opposition's desire to move
amendments.
Hon. M. A. Birrell - That is the case every time.
Hon. T. C. THEOPHANOUS -It is not, actually.
We do not always go into committee.
Hon. M. A. Birrell- That is exactly the point I
was making. You said we would not be in
committee.
The CHAIRMAN - Order! Why don't we start
on the amendments rather than making frivolous
comments back and forth across the chamber!
Hon. M. A. Birrell - Powerful opening, Theo!
Hon. T. C. THEOPHANOUS - Let me begin by
talking about what amendments 1 to 5 do. My
introductory remarks will be made in the context of
those amendments. After all, under the standing
orders I need to speak to my amendments.
Amendments 1 to 5 change the time frame for the
operation of the legislation. Amendment 1 removes
the proposal the government has put for a range of
sections to come into operation on the day the bill
receives royal assent and for a number of other
sections to come into operation on 12 November
1997. Amendment 1 lists that range of amendments
to the principal act as coming into operation when
the bill receives royal assent.
Amendment 2 changes the date on which
sections 565 and 566, the superannuation provisions,
come into operation. It concerns the amount
employers have to pay in additional payments as a
result of the inclusion of superannuation in the
legislation. As a result the impact on small business
and on other businesses would not come into effect
until July 1998 - next financial year - as opposed
to January 1998 and will give businesses time to plan
for the additional premiums they are being asked to
pay. Given that small businesses in particular have
been hit hard by this government under Workcover
legislation, the introduction of the experience rating
system means 30 per cent of businesses - mostly
small businesses - around the state will suffer
increases in their premium rates.
Despite the charade the minister put us through
earlier, workers will not receive the benefit of any
higher entitlements or better benefits. The minister
made selective comparisons but workers will not be
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better off under the proposed legislation. When the
minister made his comparisons he omitted to
mention some of the comparisons. In the selective
speech produced for him by the Victorian
Workcover Authority he omitted to say that in the
case of the commonwealth the maximum amount
payable, not for 13 weeks but for 45 weeks, is not
$850 as it is in Victoria but $1014.60. Not only that,
people in the commonwealth scheme receive their
normal weekly earnings, which is very different
from the pre-injury average weekly earnings
provided for by this government. Further to that,
Mr Nardella - Hon. M. A. Birrell - You are meant to talk
through the Chair, and you know that.
Hon. T. C. THEOPHANOUS - Mr Nardella is
not interested in a prepared speech.

Honourable members interjecting.
The CHAIRMAN - Order! I ask members on
both sides of the chamber to settle down.
Hon. T. C. THEOPHANOUS - The minister and
the government do not like to hear the comparisons
that do not support their case. However, the fact is
that under the commonwealth weekly payments the
maximum is $1014.60. Not only that, there is a
minimum-The CHAIRMAN - Order! Can
Mr Theophanous remind the Chair how these
comments relate to the commencement provisions
we are discussing and clause 2?
Hon. T. C. THEOPHANOUS - I am happy to
remind the Chair. My amendments would change
the operation of the bill all together. They would
affect the weekly payments under my amendment 1,
which applies a new set of weekly payments
throughout the bill and changes the operation time
of the weekly arrangements, including the move to
13 weeks payment rather than 20 weeks and the
changes in the level of payments both for serious
injury claims and other weekly benefits.
Amendment 2, to which I have just referred, relates
to the payments employers make. I am simply
drawing a comparison. There is no argument for
employers to pay the additional amount, given that
the benefits applicable in Victoria are so much lower
than those in some other schemes across Australia. I
am developing that argument as part of my
amendment, which should be supported.
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The CHAIRMAN - Order! I thank
Mr Theophanous for that explanation. All members
should be aware that the committee is dealing with
specific clauses and amendments. Further clauses
specifically deal with levels of benefits and tables,
and the committee can deal with them later.
Although it will be appropriate to mention some of
those issues now it will be inappropriate to develop
longwinded comments. The committee debate
should be strictly on clause 2.
Hon. T. C. TIIEOPHANOUS - The minister
made many comments under the same clause. The
general point that should be made about the
commencement of the legislation is that it
commences a new regime that puts Victoria, and the
benefits paid to Victorian workers, in a worse
situation. The reason is that under the
commonwealth scheme not only are payments for
45 weeks at more than $1000, but a minimum
payment of $280 is payable with an additional
payment for dependent spouses. Under the
commonwealth system workers will not be paid
$50 or $70 because they happen to be working part
time or under some other crazy arrangement as
happens under the Victorian Workcover scheme.
The same applies in a range of other schemes. In
New South Wales the first 26 weeks is paid at $1086.
You did not mention that in you comparison with
New South Wales, Minister; nor did you mention
that in South Australia workers receive $1337.80 for
the first 52 weeks. Those comparisons were not
made when the minister came up with his ridiculous
figures and tried to say Victoria's scheme had the
best benefits in Australia. He forgot to mention those
facts.
Under the South Australian scheme after 52 weeks a
worker is entitled to 80 per cent of average weekly
earnings to a maximum of $1295. Minister, the one
you should have compared Victoria with is South
Australia. Do you know why? South Australia does
not have common law. Why did you not compare
the commonwealth or South Australia? In fact, the
commonwealth still has limited common law, but
South Australia, where there is no common law, was
the proper state for comparison. The maximum
payment is $1337 for 52 weeks. Then the payment
drops to 80 per cent with a maximum of $1295. After
104 weeks it becomes 80 per cent of the difference
between NWE and what the worker is deemed
capable of earning in suitable employment. It is
absolute nonsense that the minister did not make a
valid comparison. It is, again, part of the deception
of this government.
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Amendment 3 changes the time frame for the
introduction of clause 25. That clause provides for
the introduction of the fourth edition of the AMA
guidelines for the assessment of impairment. I was
interested in the minister's comments about the
fourth edition of the AMA guide. He said he listened
to what I had said. Perhaps he will listen again.
Some aspects of the fourth edition are an
improvement on the second edition, and that is what
I ask the minister to examine. I do not understand
why the minister has decided to specifically exclude
the chapter on the assessment of pain and the use of
the psychiatric tables in the fourth edition. The
minister has decided to exclude those two aspects.
The psychiatric tables in the fourth edition are
replaced for purposes of non-economic loss. The
relevant table is entitled 'Clinical guidelines to the
rating of psychiatric impairment' and it was
prepared by the medical panel in Melbourne in
October 1997.
No explanation has been given of why one set of
guides is used on some occasions and another set of
guides is used on others. If the fourth edition is
appropriate why carve it up into various bits and
pieces? Why take out pain and suffering and
psychiatric assessment and put together a
hotchpotch to try to get a system that delivers the
least to workers, as is always the aim of the Victorian
Workcover Authority and this government?
Hon. R. M. Hallam - How is that consistent
with your argument that we should simply defer the
introduction? I am happy to have a debate on the
AMA guide, but the effect of the amendment is to
defer implementation.
Hon. T. C. THEOPHANOUS - The intention is
to defer implementation until such time as you give
an explanation of why you are using only part of the
AMAguide.
Hon. R. M. Hallam - Are you saying you will
not get the explanation before 31 December 2000?
Hon. T. C. TIIEOPHANOUS - The purpose of
the amendment is to delay the implementation of
the bill, as the minister said, until 31 December 2000.
The reason is that it would allow a proper
assessment of which sections of the AMA guide
should be used and which should not be used.
Given that the minister is unable to give an
explanation about why he has used some sections
and not others, the opposition intends to persist with
the amendment. Amendments 4 and 5 are Simply
consequential.
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The other aspect is that significant sections of the
fourth edition of the AMA guide disadvantages
workers. The opposition is not convinced that a
proper argument has been put for the use of the
guide. It is also concerned about the hearing loss
claims. Amendments 1 to 5 seek a deferral of a range
of provisions of the bill, which would effectively
defer the introduction of the legislation.

will be prepared to reconstruct the premiums for the
second half of the year so at least no-one is
disadvantaged to the extent that he or she is not able
to anticipate that in the premiums for the second
half of the 1997-98 financial year. I make the point
again that if I had been given the choice I would
have preferred to have that apply from 1 July.

Hon. R. M. HALLAM (Minister for Finance) - I
will respond in the sequence in which
Mr Theophanous has offered his amendments. By
way of preamble I indicate that the government
thought very carefully about the process of
introduction, and the dates for the various sections
of the legislation to apply were chosen quite
deliberately.

Mr Theophanous is trying to achieve on the changes

I admit to being mystified about what

As Mr Theophanous pointed out, 12 November is
the date on which the bill was read for a second time
in the Legislative Assembly. The government deems
it appropriate that certain sections of the legislation
commence effectively from that date. In doing so it
has honoured its commitment that there will be no
retrospective removal of benefits. That is why that
date was chosen. Those amendments also provide a
date of commencement for some clauses, which are
specifically included in the listed amendments
Mr Theophanous apparently wants to delete - so I
am a bit mystified by that. In any event, we chose
12 November to meet our commitment that there
would be no retrospectivity in the removal of
benefits.
The application date 1 January largely concerns the
inclusion of superannuation in the definition of
remuneration. I would have preferred to have that
apply from 1 July and therefore coincide with the
point of application at which the increase in the
premium applies - the lift in premium from an
average of 1.8 per cent of salary to 1.9 per cent.

in the application date for the shift from the second
edition to the fourth edition of the AMA guides. I
am not being coy. It is a fact that Mr Theophanous
advocated the shift from the second edition to the
fourth edition.
Hon. T. C. Theophanous - I advocated having a
look at it, an inquiry. Read exactly what I said.
Hon. Bill Forwood - We did, and you were right.
Hon. T. C. Theophanous - I asked that you
examine it.
Hon. R. M. HALLAM - We came to the
conclusion that the fourth edition is much more up
to date than the second edition. As it happens I had
had that view for some time, but had been unable to
persuade some of my colleagues and certainly
unable to persuade some of my friends in the
medical profession.
Hon. Pat Power - You are not suggesting that
Theo swung the numbers, are you?
Hon. R. M. HALLAM - No, but I am suggesting
that the evidence that came from the review process,
including the adviSOry committee, was that we
should shift to the fourth edition.
Hon. T. C. Theophanous - Did they suggest it
for pain and suffering, too?

The problem is that we had a cost increase to
address. The committee is considering these
amendments for a variety of reasons - we do not
need to canvass them again - because the
underlying cost of the scheme had outstripped the
premium income so we had to address the issue of
costs. A decision was taken that, at least to the extent
that it was addressed by the expansion of the
definition of remuneration, it should apply from
1 January.

Hon. T. C. Theophanous - Why didn't you
include the chapter?

But we have made it clear that the computations of
that increase will be made available to each of the
employers who requests them, and the authority

Hon. R. M. HALLAM - Because the chapter that
includes pain and suffering does not allow an
assessment based upon impairment. There is a

Hon. R. M. HALLAM - Yes.
Hon. T. C. Theophanous - And you rejected it.
Hon. R. M. HALLAM - No. The pain and
suffering is included in each of the chapters.
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component of pain and suffering in the impairment
assessments in each of the other chapters. If you look
at it carefully you will find that while you might be
concerned about that on the surface it is not a
continuing concern.
Hon. T. C. Theophanous - The advice I have is
that it reduces benefits.
Hon. R. M. HALLAM - This is a bit like duelling
gunslingers - you get your advice and I'll get mine.
But on balance the decision was taken that we
should go to the fourth edition. I am surprised that
your response to that is simply to seek to defer the
date on which we do it. If you have some criticisms
about the application - Hon. T. C. Theophanous - We are not saying do
not ever go to it, but get it right.
Hon. R. M. HALLAM - Let me go back one step.
If you are saying you are not satisfied with the
totality of the fourth edition, let's have that debate.
But I do not see how we can get to a reasonable
outcome by simply deferring the application date of
that decision.
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from 12 November, which is an earlier date and
before the legislation receives royal assent but I
suppose it is typical of the mean spiritedness with
which this government approaches such things. I do
not know how many workers are affected by it, but I
would not have thought it would break the bank to
allow the change to apply to workers up to the point
of royal assent, as happens in many other
circumstances.
Amendment negatived; clause agreed to.
Clause 3
The CHAIRMAN - Order! In moving
amendment 6 standing in his name, I invite
Mr Theophanous to canvass amendments 7, 8 and 9,
each of will be tested by the success or otherwise of
amendment 6.
Hon. T. C. THEOPHANOUS Uika Jika) - I move:
6.

Clause 3, after line 3, insert '() In section 5(1) of the Accident Compensation
Act 1985, in the definition of "partial
incapacity", after "partial incapacity" insert

'or "partial work incapacity" '.
Hon. T. C. Theophanous - Only sections of it
could apply.
Hon. R. M. HALLAM - We canvassed that, for
what it is worth. We looked at it very carefully. It
was decided that if we did that, one of the gauntlets
we would have to run is exactly the one that is being
offered now. If we had chosen bits and pieces of the
fourth edition, I can hear what your criticism would
have been, Mr Theophanous.
Hon. Bill Forwood - Why don't you include the
rest of it?
Hon. R. M. HALLAM - That's right. So we
chose to bring in the fourth edition in totality and to
expand it in a couple of areas. We looked at the
application dates very carefully indeed - they were
chosen after careful consideration - and it is on that
basis that the government is unable to accept the
suggested amendments.
Hon. T. C. THEOPHANOUS Uika Jika) - There
is not much difference between all the sections
applying at the time of royal assent and the sections
you want to bring in applying from 12 November.
Royal assent will presumably be given within a
matter of days. It is pretty mean spirited and mean
minded to want to apply the changes to workers

()

In section 5(1) of the Accident Compensation
Act 1985, in the definition of "total
incapacity", after "total incapacity" insert 'or
"total work incapacity"':.

We had to use a little bit of imagination in drafting
the amendment because the bill pulls the seriously
injured category and the totally and partially
incapacitated categories together into two categories
under 'current work capacity' and 'no current work
capacity'. That presents significant problems for
workers. The changes are underhand and are being
introduced through the backdoor. The definitions
are included in clause 30, so we could have had this
debate later.
You could ask how you get to the point of talking
about the dual categories. Given the changes in
clause 30, we could have had the same debate on
amendments 56 to 59 standing in my name.
Clause 30 inserts in section 5(1) the definitions of
'current work capacity' and 'no current work
capacity'. I will quote those definitions because they
are relevant to what we are talking about here.
Proposed section 5(1) reads:
"cunent work capacity", in relation to a worker, means
a present inability arising from an injury such that the
worker is not able to return to his or her pre-injury
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employment but is able to return to work in suitable
employment.

Why would you use' current work capacity' to
apply to a worker who is unable to return to work?
It does not make sense. The definition refers to an
injury:
... such that the worker is not able to return to his or her
pre-injury employment' ...

Why would you call that a current work capacity? I
could understand it being called a current work
incapacity .
Hon. R. M. Hallam - Read on.
Hon. T. C. THEOPHANOUS - I read it several
times while we were putting together these
amendments. The problem is that the second
definition is described as 'no current work capacity'.
It reads:
"no current work capacity", in relation to a worker,
means a present inability arising from an injury such
that the worker is not able to return to work ...

Both definitions refer to a worker not being able to
return to work, but they both contain the words
'work capacity'. The problem we have - it is a
serious problem - is that we have received legal
advice that says the term 'current work capacity' can
apply to virtually anybody.
By way of example, you could be a paraplegic
unable to move from the neck down, but because
you could put a pen in your mouth and type on a
computer you could be considered to have a current
work capacity. There is a big difference between
'capacity' and 'incapacity' in a legal sense. If you
define an inability as a current work incapacity, you
are looking at the injury, whereas the two new
definitions, notwithstanding the reference to
injuries, are about having some capacity to work.
That presents a serious legal problem because it
means the Victorian Workcover Authority can say,
'We believe person X has a current work capacity
because he is able to lie in bed and answer the
telephone'. The definitions are insidious and do not
apply in the ways the previous definitions applied.
The previous definitions referred to serious injury,
partial incapacity, and total and permanent
incapacity.
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The amendment seeks to introduce a more sensible
approach. Instead of definitions that make no sense,
we propose definitions that make some sense. We
propose to describe one definition as 'partial work
incapacity' and the other definition as 'total work
incapacity.' Most people would understand that if
you had a partial work incapacity you would be able
to do some work but not necessarily all work. It also
makes sense given that the previous definition
referred to partial incapacity.
We would have been happy to accept the addition of
'work' to the term 'partial incapacity', because it
would have rounded off the definition and given it a
focus. However, we think the term 'current work
capacity' is insidious and a perversion of the English
language because it is not what the definition talks
about.
We are talking about the exact opposite; we are
talking about incapacity. The definition refers to a
current inability. The opposition is very concerned
about that definition. Amendments 6 to 9 all relate to
the same matter; they attempt to insert the
definitions of 'partial working capacity' and 'total
working capacity' in the bill. They are far more
sensible definitions than those the government has
suggested. Given the numbers in this chamber, the
amendment will probably be lost, but I seek an
explanation from the minister about the definitions
that will apply and whether a circumstance will exist
where the Victorian Workcover Authority uses the
literal meaning of 'current working capacity' to
exclude workers from receiving payments.
The definition of 'no current work capacity' could be
used to harass workers. The use of the word
'current' in that context is a real problem. How long
is 'current'? Is it 5 minutes or one week or will
workers be constantly put through the mill to
determine their current work capacity? The
opposition believes the definitions are insidious. We
are talking about total incapacity, and I do not
believe there is any argument about the fact that that
means a worker cannot work.
Hon. Pat Power - It is also community language.
Hon. T. C. THEOPHANOUS - That is correct,
and it is what the community understands.
Hon. R. M. HALLAM (Minister for Finance) One of the comments offered almost as a throwaway
line by Mr Power goes to the very issue considered
by the committee in the review process. I do not
apologise for this change. I suggest to
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Mr Theophanous that he is reading something into
this which is absolutely and totally unintended. The
very clear message from the consultation process
and the discussions undertaken by my backbench
committee was that we should try, so far as possible,
to move away from the notion of incapacity.
Mr Theophanous mentioned that there are currently
three classifications: serious injury, partial
incapacity, and total and permanent incapacity. The
view of all the commentators was that we should try
to move away from that and cast the description in a
positive rather than negative way. The decision was
taken quite deliberately.

The intent of this change is for workers and the rest
of the community to focus on their capacities - that
is, the positives rather than the negatives. I suggest
that it is in the best interests of injured workers that
this change in terminology be adopted. The
government wants injured workers to think
positively about their future rather than to be hung
up with some sort of tag implying that they are
lesser human beings.
The application of the law in so far as it relates to the
terminology will be no different from that which
applied earlier. The government has deliberately
taken a decision to move to a positive description
rather than a negative one. I say earnestly to
Mr Theophanous that that was done for the very
best of intentions.
Hon. PAT POWER (Jika Jika) - I certainly
appreciate the genuineness with which the minister
responded on why the government has opted for the
terminology it has. I raise this issue in the context of
my experience with workers who have been injured.
While we may feel it is more decent language to
describe it in the terms the government is proposing
and while we may feel injured workers will feel less
marginalised or isolated in the general community,
it is naive to think that the way injured workers are
described will in any way alter their experiences. I
say that on the basis of having had some traumatic
experiences not so much with injured workers but
with the loved ones and families of injured workers.
The psychological trauma of being an injured
worker has nothing to do with the description we or
anybody else might use to describe that injured
worker.
I share Mr Theophanous's concern about this. I am
not suggesting for a minute that the government is
being patronising in seeking to use this language. I
accept the government's intention. Thinking of the
people with whom I have had contact, I believe they
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will be made to feel even more uncertain than they
currently do if the definition is changed.

While I do not have any difficulty with the minister
saying the legal consequences of the different
terminology will be nil, all honourable members
know of the experiences injured workers will go
through. Some employers will simply throw these
definitions at them in a taunting way. They will say
to injured workers that they have a current work
capacity because they can use one hand and can
answer the phone or lick stamps.
I am emphasising the reason members of the
opposition feel so strongly about this, and I suspect
Mr Theophanous will call for a division on this
matter because it is so important. Changing the
terminology will not add in any way to the sense of
comfort or wellbeing of injured workers.

•

Hon. R. M. HALLAM (Minister for Finance) The question of whether the opposition decides to
divide is an issue it has to resolve. Mr Power,
perhaps I am naive and you are right that this will
have no effect on an injured worker's self-esteem.
Perhaps you are right that it will have no effect on
the attitude of the community to that injured person.
However, I hope you are not right because we are
talking about addressing exactly the same
circumstances but from the other side of the
spectrum.
We are discussing the reciprocal of the previous
description. To describe someone as partially
incapacitated is another way of saying that they
have a capacity. The government's view is that we
should be taking it from the positive rather than the
negative perspective.
As a matter of fundamental principle it has always
been our intention to do what is humanly possible to
get people appropriately rehabilitated and
successfully back to work. In many cases that
depends just as much on the state of mind as on
anything else.
Hon. Pat Power - That is unrealistic.
Hon. R. M. HALLAM - Perhaps we are wrong
and you are right, but I cannot see any downside in
the change of terminology, and we see a positive
upside.
Hon. T. C. THEOPHANOUS (Jika Jika) - I
accept that the minister believes he is doing this with
the best of intentions to put a positive description on
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workers who are injured, but I return to the central
point which is a primary concern, and that is the
definitional issue. The minister well knows that
definitions in legal jargon operate both on the basis
of how they are defined in the act and on the
ordinary meaning attached to those words.
Hon. R. M. Hallam - I certainly don't deny that.
We have had several experiences, so I can't deny
that.
Hon. T. C. THEOPHANOUS - Absolutely, and
that is the problem because, Minister, in your second
definition, even more than your first, you have the
notion of no current work capacity. In ordinary
language, what does that mean - absolutely no
current work capacity?
You could not say of people classified previously as
seriously injured - over 30 per cent on the AMA
scale - in ordinary language that they had no
current work capacity. You could not say of, for
example, a person without limbs in a wheelchair
that he or she has no current work capacity. It is just
not true. It is not logical, and the legal advice we
have had suggests that this is dangerous and has an
effect I am sure you do not want it to have.
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Committee divided on amendment:
Ayes, 10
Eren, Mr (Teller)
Gould, Miss (Teller)
Hogg, Mrs
McLean,Mrs
Nardella, Mr

Nguyen,Mr
Power, Mr
Pullen, Mr
Theophanous, Mr
Walpole,Mr

Noes, 32
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, M.r
Birrell, Mr
Bishop, Mr
Boardman, M.r
Bowden,Mr
Brideson, Mr
Cover, Mr
Craige,Mr
Davis, Mr D. McL.
Davis, Mr P. R. (Teller)
de Fegely, Mr
Forwood,Mr

Furletti, Mr (Teller)
Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell, M.rs
Ross, Or
Smith, Mr
Smith, Ms
Stoney, M.r
Strong, M.r
Varty,Mrs
Wells, Or
Wilding, Mrs

Amendment negatived.
Hon. R. M. Hallam - You know I don't!
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
Hon. T. C. THEOPHANOUS - Maybe, maybe
not; I do not know. But lawyers have a way of being
able to manipulate words. It is not only the labour
lawyers who do that but also the insurance company
lawyers. They have just been handed a significant
weapon with this change of definition. I think they
understand it, but unfortunately you do not. I hope
we will not come back to this place with examples of
workers who might have suffered more than the
30 per cent incapacity on the AMA scale being
forced out on the basis that they do not meet the 'no
current work capacity' definition. There is a problem
with this provision and the opposition remains
unconvinced by the arguments.
The CHAIRMAN - Order! The Chair is about to
put amendment 6, which the committee understands
also tests amendments 7, 8 and 9. Mr Theophanous,
given that we have spoken about amendments 56,
57,58 and 59, do we take it that amendment 6 is also
a test for those four?
Hon. T. C. THEOPHANOUS - Yes.

10. Clause 3, lines 27 to 32, and page 4, lines 1 to 6, omit
paragraph (c).

The opposition feels strongly about amendment 10,
which seeks to omit paragraph (c), which is a bizarre
provision to include in legislation. I wonder whether
doctors' professional ethics will allow them to accept
the responsibility that the provision will thrust on
them. It is a wonder they have not asked, 'How do
you expect us as medical practitioners to judge
whether an injury was caused by a person's
employment?'. How could a doctor know if he was
not present when the injury occurred? He would not
know whether a back injury was caused by a crane
at the workplace or by someone with a cricket bat. It
is absurd. It is overkill for a worker to be placed in
the situation of having a medical practitioner make
that decision without his having any recourse to the
courts.
It is another example of the government's war with
the judiciary. Whenever the courts hand down a
decision that it does not like, the government looks
for a mechanism to stop the courts making similar
decisions in future. There is only one way to
establish how an injury in a workplace was
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caused - hear all the evidence from both sides and
then make a judgment. It will not be established by
having a doctor try to ascertain how it occurred. It is
not a doctor's role to do that.
I ask the minister to explain how, in the example I
gave, a doctor could decide whether the injury was
caused by a crane at the workplace, which is what
the worker said happened, or by a friend hitting him
with a cricket bat while the two of them were
playing cricket off the job. How could the doctor
ascertain how the injury was caused?

The provision will allow medical panels to decide
questions of fact about contributory negligence,
which is not the place of such panels to decide. They
must decide how a worker was injured, and there is
no appeal mechanism. It is a fundamental shift in
the system. It removes judicial discretion and places
the power of testing evidence in the hands of
medical practitioners. It is an erosion of the right of
individuals to seek redress through the courts.
The opposition cannot support the clause as it
stands. We have received no explanation for the
amendment. It is overkill. We know the system of
medical panels has not been working but this clause
will probably cause even more legal argument. On
the last occasion the minister attempted to amend
the legislation in a similar way the courts overruled
him. In several judgments they have said the
question of whether there is a medical question is a
matter for the courts.
The minister is attempting to remove that situation.
He is having a second grab. He is saying, 'We will
extend the definition of what is a medical question'.
When the courts talk about whether the question is a
medical question they will have to include the
causes of the accident in the medical question. This
is a further attempt to overcome what the courts
have already decided is appropriately a matter for
the courts and to say it should be dealt with by
medical practitioners.
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question'. This is a subset of an expanded definition
of 'medical question'.
Although Mr Theophanous has gone to some length
to say a medical practitioner is an inappropriate
authority in this context, I remind him that medical
practitioners make most of the decisions about
workers compensation. The first point of
consultation is with a medical practitioner. He gives
the worker a form that says, 'Yes, you are entitled to
workers compensation'.
Hon. T. C. Theophanous - That is on the basis
of the injury.
Hon. R. M. HALLAM - We long ago established
that a medically qualified practitioner determines
what is a medical issue.
Hon. T. C. Theophanous - I have no argument
with that.
Hon. R. M. HALLAM - I do not dispute it or
apologise for it, but the government is trying to deal
with an issue that has been a problem for many
years - duelling experts in the courts. The
government does not agree it is appropriate for a
court to determine a medical issue.
Hon. T. C. Theophanous - We are not arguing
about that.
Hon. R. M. HALLAM - Then I think we should
leave the discussion where it is, because this falls
within the definition of what constitutes a 'medical
question'.
Hon. T. C. Theophanous - You are expanding
the definition, you are asking medical practitioners
to deal with non-medical questions.
Hon. R. M. HALLAM - That is your version.
The government does not accept that.
Hon. T. C. Theophanous - Explain why it is not.

The minister may want to comment on whether my
interpretation is correct and explain how he expects
doctors to make decisions about the causes of
accidents.
Hon. R. M. HALLAM (Minister for Finance) By and large I have no argument with the comments
made by Mr Theophanous. I do not know that his
explanation is too far removed from the intent of the
legislation. However, he should remember that we
are talking about the definition of 'medical

Hon. D. A. Nardella interjected.
Hon. R. M. HALLAM - Every initial certificate
asks the same question. Mr Nardella should
remember that the important word is 'or'. Proposed
new section 5(1)(b) states:
... whether a worker's employment was in fact, or could
poSSibly have been, a Significant contributing factor to
an injury or alleged injury.
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Hon. Pat Power - One is a question and the
other an invitation.
Hon. R. M. HALLAM - I also accept that,
Mr Power. Assume for a moment that a doctor
attends a claimant who has had a heart attack at
work. Does anyone suggest for one moment that he
is unable to attest to the fact of the injury? There
would be plenty of circumstances in which a
medical practitioner would be prepared to not just
give a medical opinion but also determine the facts.
The government thinks the issue of what constitutes
a medical question should be determined by a
medical practitioner on each occasion.
The government's view is that returning to the
courts at the first sign of that being challenged
should be avoided because that will take us back to
going around the same mulberry bush that has
dominated workers compensation for many years.
The government makes no apology for saying that
issues involving medical questions should be
determined by medical practitioners.
Hon. T. C. THEOPHANOUS (Jika Jika) - The
minister is not being entirely honest in the way he
has presented his argument because the opposition
has said from the outset that it is not disagreeing
when it talks about a medical question. The real
problem here is that the opposition believes this
goes beyond a medical question.
I put two scenarios to the minister on that issue. The
first is the one I have already put - the question of
whether the employment was the contributing factor
or whether the injury happened outside the
employment hours. I do not know how a medical
practitioner could determine that.
Hon. R. M. Hallam - I described one
circumstance where he most certainly would.
Hon. M. M. Gould - Your example was the
doctor treating the worker at the work site.
Hon. R. M. Hallam - That is not so far removed
from the real world.
Hon. T. C. THEOPHANOUS - But there are not
too many doctors who are treating workers in the
workplace, and certainly not before they are injured.
They may treat them after they are injured.
Hon. R. M. Hallam - After they are injured in
the workplace - that is the circumstance I have
precisely outlined.
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Hon. T. C. THEOPHANOUS - I do not
understand the circumstances. Some treating doctors
may visit the workplace, but I do not understand
what that has to do with what we are talking about.
I gave you an example of somebody who was
injured in the workplace. The question is whether
the worker is telling the truth about whether he was
injured in the workplace or after hours. I am asking
the minister who determines that question. Does a
doctor determine that? If the answer is that a doctor
determines it the situation is absolutely absurd,
because a doctor has no capacity to conduct an
investigation along those lines.
Secondly, Minister, you used the example of a
person having a heart attack at work. Let's say a
worker does have a heart attack at work. The
question about the contributing factor of the
workplace is, as you are well aware, complex. It is
not only a medical question, because the cause of the
heart attack will depend to a large extent on work
practices. If the work practices were such that the
worker was required to exert himself unduly and as
a consequence suffered a heart attack, how could the
medical practitioner determine the extent to which
the on-the-job practices contributed to the injury
without investigating those practices and how they
came about?
Hon. D. A. Nardella - What about the rules of
evidence?
Hon. T. C. THEOPHANOUS - Mr Nardella, the
problem is that at the very least one would have to
say it was both a medical question and a question of
other matters of fact. You would have to say that the
evidence of the medical practitioner may assist in
determining the facts, but you could never say you
could rely entirely on that evidence to determine
them. That is the problem we have with the
provision.
This is part of the Workcover Authority's wish list.
The minister agreed to it without considering the
severe legal consequences, including the
consequences it will have for individuals' rights.
Most fair-minded people who think about these
matters from the common man's point of view
would agree that it would not be a simple medical
question because other issues of fact would be
involved.
Unfortunately in this example and in other examples
I gave the medical practitioner would be invited to
speculate about whether work practices had
contributed to the injury. I do not think a medical
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practitioner acting alone would be in a position to
make that judgment.
Hon. PAT POWER (Jika Jika) - I believe the
issue is important, based on my personal knowledge
of workplace injuries. Some of the most horrific
workplace accidents occur in railway shunting
yards. The proviSion seems to say that the question
of whether a worker's employment was a significant
contributing factor to his injury is a medical one.
I acknowledge that in accidents as horrific as
shunting accidents, the cause needs to be assessed,
as does the question of negligence. I do not believe it
is possible for any medical doctor, after treating the
injured worker, to pass an opinion on whether the
worker's employment was a contributing factor.
We would all acknowledge that medical
practitioners are highly trained and that once they
commence their practice and get some experience
under their belts they are competent to assess
injuries, identify illnesses and so on. But I am not
aware of any doctors who have, as part of their
training, been exposed to and therefore gained any
knowledge of how work is carried out in a shunting
yard.
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Hon. R. M. HALLAM (Minister for Finance) To help the committee through the divide between
the issues to be determined as a matter of fact and
the issues to be determined as medical questions, I
refer to section 82(1) of the principal act:
If there is caused to a worker an injury arising out of Or
in the course of any employment and if the worker's

employment was a significant contributing factor the
worker shall be entitled to compensation in accordance
with this act.

Opposition members interjecting.
Hon. R. M. HALLAM - Two questions are
involved. The first concerns whether there is caused
to a worker an injury arising out of or in the course
of any employment. Let me go back to the example I
used of the employee who had the misfortune of
suffering a heart attack. There is no doubt in this
case that it occurred during the course of
employment. The fellow is on the floor of the
factory. There is no question; that will be determined
as a matter of fact. If there is a challenge it will be
determined firstly by the insurer and ultimately by
challenge, presumably in the court.
Hon. T. C. Theophanous - How?

If an electrical worker is injured as a result of

touching high-voltage powerlines, a medical
practitioner would be able to say, 'This person has
been burned as a consequence of coming into contact
with high-voltage lines' - but again, I do not
believe any medical practitioner would have the
industrial background or training to enable him or
her to satisfactorily respond to what proposed
paragraph (b) would require.

Hon. R. M. HALLAM - It is a question of
whether it happened as a result of employment. In
this case I would have thought it was fairly clear. It
is a question of fact. However, the second leg after
the words 'if the worker's employment was a
significant contributing factor' is the issue that will
be determined by the medical practitioner.
Hon. T. C. Theophanous - How?

Similarly, if a furniture worker is cut while handling
glass, a medical practitioner can say the worker has
a severe laceration that required stitches and so on.
But unless the medical practitioner had real-life
experience of handling glass and of how an accident
such as that might occur, how could he or she
answer a question about whether the worker's
employment was a contributing factor to the injury?
I understand what the government is seeking to
achieve, but I do not believe - Hon. T. C. Theophanous - He has to speculate.
He wasn't there.
Hon. PAT POWER - No, I do not believe it
would be possible for a medical practitioner to make
the kind of assessment that is implicit in the clause.

Hon. R. M. HALLAM - Very Simply - by
making a judgment whether the worker's
employment was or could possibly have been a
significant contributing factor. The government says
the second leg of the question will be most
appropriately determined by a medical practitioner
rather than the courts. The problem is that until now
the only time a medical opinion has not been
challengeable by a court is in circumstances where
the court itself has sent the issue to be determined by
a medical panel. We are expanding that to the
circumstances we have described. However, it is
only in the second leg of the test that it is determined
whether there is an entitlement to compensation. It
is not determining whether the injury arose out of or
during the course of employment. That is a question
of fact.
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Hon. Pat Power - Unless it gets to that point!
Hon. R. M. HALLAM - It does not determine it.
It is an issue of fact and is not a medical issue at all.
Hon. T. C. Theophanous interjected.
Hon. R. M. HALLAM - That is determined by
the parties to the dispute. We hope there is no
dispute, but if there is, it is determined as a matter of
fact. Then the medical question kicks in and that
revolves around whether employment was a
significant contributing factor.
Hon. T. C. THEOPHANOUS (Jika Jika) - I want
to pursue the example the minister has given
because I believe questions about it will be asked
regularly. I thought I heard the minister say that the
question of fact was not a medical question. In other
words, if there were a dispute of the type I
suggested, that would not necessarily be a medical
question. It would be a question of the employer
saying it did not happen in the workplace and the
worker saying it did. That is not a medical question.
Hon. R. M. Hallam - No, it is not.
Hon. T. C. THEOPHANOUS - To take it one
step further, in the minister's example of a person
who has a heart attack, what happens if a dispute
arises between the employer and the employee as to
the nature of the work practices that occur in that
workplace? In other words, the employer says his
workers are given regular rests every half an hour or
something of that nature and on that basis most
people would not suffer heart attacks - they would
not be working the way the committee is currently
working, all through the night!
Hon. R. M. Hallam - We could ask whose fault
that was.
Hon. T. C. THEOPHANOUS - I am sure, but
there would be different views on that. The question
I ask is: in the circumstance where a dispute arises
about the nature of the work practices, who
determines the question of fact? Is it the medical
practitioner who says that, on balance, the heart
attack was the result of the worker's employment or
does the medical practitioner make a kind of dual
report that says if the employer's version of the
events are correct it would not have been a
significant contributing factor but if the worker's
version of events is correct it would? How would
that be resolved?
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Hon. R. M. HALLAM (Minister for Finance) - I
can only go back to the original explanation I gave.
Before I do, let us recall that all these issues are being
resolved now. We are finding our way through this.
We believe the courts have been called on to
determine issues that are truly medical questions.
We are not trying to remove the question of
determining facts from the courts. We are trying to
have medical issues determined by medical
practitioners, which advances the system we have
now. All I can do is give you the two legs of the test.
Firstly, whether the injury arises out of or during the
course of employment. That should be determined
as a question of fact.
Hon. T. C. Theophanous - That is a question of
opinion.
Hon. R. M. HALLAM - Maybe it is a question of
opinion and maybe it has to go to a court every time.
We hope it does not. That is happening now. The
second leg is whether the worker's employment was
a significant contributing factor, and we say that is
where the medical opinion should be sought.
Hon. T. C. THEOPHANOUS (Jika Jika) - The
minister has not dealt with the example I posed. I
am not doing this for fun. As you know, Minister,
many people will read this debate, particularly the
debate about injuries, because they seek guidance on
the committee's intention. I have asked a simple
question: when medical practitioners are faced with
two versions, and I am happy for you to get advice if
you are not sure - Hon. R. M. Hallam - Why would we be faced
with two versions?
Hon. T. C. THEOPHANOUS - If the employer
says workers have regular breaks every half hour in
the workplace and the employee says that is not
correct and he or she had not had a break for
3 hours, in the first circumstance the medical
practitioner's view might be, if they broke every half
hour, the employment was not a factor, and could
not reasonably have been a significant contributing
factor. However, the employee's version may be
correct and he or she may not have had a break
every half hour. I will give a concrete example
involving repetitive strain injury. If the employer
ensures that appropriate breaks and work practices
are in place workers will not suffer from RSL If a
dispute arose about work practices someone would
have to determine it sooner or later. Do we give
some guidance to the courts? Will the minister give
some guidance in his answer?
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I am asking a simple question: if a dispute arises
between the employer and the employee about the
work practices that led to the injury, does the
medical practitioner make that decision or is it a
decision made by the courts about the facts? I do not
know how I can put it more plainly than that. If the
minister does not want to give guidance - Hon. R. M. HALLAM (Minister for Finance) That is one thing on which we agree - I do not
know how I can make it plainer. 1 go back to the
twin test of whether compensation becomes an
entitlement. On the question of whether an injury
arose out of or during the course of employment,
tha t is not determined by a medical opinion; it is a
question of fact. If it finishes up in the courts, the
question of whether the employment was a
significant contributing factor is a medical issue and
shall be determined by a medical practitioner.
If there is to be a dispute about the circumstances of
a case, the question of how it will be determined will
revolve around whether it relates to the first or the
second issue. 1 should have thought the
circumstances described by Mr Theophanous relate
to the second issue, in which case the matter will be
resolved by a medical practitioner. He will give an
opinion in exactly the same way - -

Hon. T. C. Theophanous - So he will decide on
the work practices. Who is telling the truth?
Hon. R. M. HALLAM - He will make a decision
about whether the worker's employment was a
significant factor. That is the law.
Hon. D. A. Nardella - How will he determine
whether the worker is correct in saying, 'I did not
have half-hour breaks. 1 had a break every 3 hours',
or whether the boss is correct when he says, 'No, I
give my workers a break every half an hour'? How
can the medical practitioner give his opinion on that
issue?
Hon. T. C. Theophanous - He uses a lie detector.
Committee divided on omission (members in
favour vote no):

Ayes, 32
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr (Teller)
Birrell, Mr

Furletti, Mr
Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas, Mr
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Bishop, Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover, Mr
Craige,Mr
Davis, Mr D. McL.
Davis, Mr P. R
de Fegely, Mr (Teller)
Forwood,Mr

Luckins,Mrs
Powell,Mrs
Ross, Or
Smith, Mr
Smith, Ms
Stoney,Mr
Strong, Mr
Varty,Mrs
Wells, Or
Wilding,Mrs

Noes, 10
Eren, Mr
Gould, Miss
Hogg, Mrs (Teller)
McLean, Mrs (Teller)
Nardella, Mr

Nguyen,Mr
Power,Mr
Pullen,Mr
Theophanous, Mr
WaIpole,Mr

Amendment negatived.
Clause agreed to; clause 4 agreed to.
Clause 5
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
11. Clause 5, page 7, after line 8, insert'(4) In section 5(A)(1) of the Accident
Compensation Act 1985, omit "calculated at
the worker's ordinary time rate of pay for the
worker's normal number of hours per week.'.

Amendment 11 seeks to insert into clause 5 a new
subclause 4. Section 5(a)(1) of the Accident
Compensation Act is about the worker's pre-injury
average weekly earnings, the basic definition that
will determine what a worker will get. The
opposition has some concerns about the way
workers' wages are calculated under the
government's proposals. I mentioned earlier that
when considering interstate comparisons the
minister indicated that we should compare
Workcover with Comcare and the South Australian
scheme since they are the two schemes where there
is either no common law or very limited common
law. In the case of Comcare the normal weekly
earnings are used, and they include a range of other
award rates. In South Australia the worker's average
weekly earnings are used, which again includes
aspects of employment not included in the Victorian
scheme.
In Victoria average weekly earnings are calculated at
the worker's ordinary time rate of pay for the
normal number of hours worked per week. It does
not include overaward or other payments. As a
result many workers will receive Significantly less
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than the tables suggest. To make ends meet, people
will work overtime. That is particularly true in a lot
of industries where the injured workers are shift
workers. However, it is also true in a range of
industries on the shop floor where often the base
rate of pay is not much more than $300 a week.
Therefore workers seek to increase their payments
by a variety of means. Working shifts is one way,
overtime is another, and so on. Even if they are
being paid at 95 per cent of pre-injury earnings, let
alone 75 per cent after the 13-week drop, injured
workers could finish up with not much more than
$200 a week. The opposition does not think that is
fair. That is one of the reasons that a number of
workers will not receive much more than social
security payments under the government scheme.
The opposition says that if you remove common
law, as the bill proposes, you should increase the
weekly benefits. One way of increasing the weekly
benefits so that the workers are not trapped in the
way that they are is to change the definition. I know
we have had this argument before on other
legislation, but the opposition believes the argument
now has more force because common law is being
removed and therefore workers' rights are being
taken away.
.
Hon. R. M. HALLAM (Minister for Finance) - I
have some sympathy for the proposition
Mr Theophanous puts. I acknowledge that in some
circumstances the real earnings, including overtime
and so on, may be substantially more than the
ordinary time rate of pay and the normal hours per
week would suggest. A number of things must be
said: firstly, we are looking at the amendments
against a background of having to address the
system's cost. Secondly, we had to take into account
the anomalies that arise when you go to average
weekly earnings as opposed to ordinary time. That
is not as simple as it sounds because it may depend
upon the season or a particularly busy year for the
company.
Anomalies are built into the notion of having
overtime become part of the computation. The
government thought the best way of addressing that
was to stay with pre-injury average weekly earnings
on the current basis but to increase the cap to 125 per
cent as opposed to 100 per cent. That was part of the
rationale.
The concept of pre-injury average weekly earnings
based upon ordinary time rates of pay and normal
hours per week is hardly a new concept. It has been
around since 1985. It was actually the mechanism
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employed under Workcare. I hope we find a better
mechanism in the future. I have some sympathy for
that. Given the circumstances, we thought the most
appropriate way to address the matter would be to
raise the cap rather than to become involved in a
computation based upon overtime.
Hon. M. M. COULD (Doutta Galla) - In his
response the minister spoke about the difficulties
with different seasons and the fact that rates of pay
might vary throughout the year. However, clause 5
provides for the inclusion of superannuation
benefits. When employers calculate superannuation
benefits they will have to take into account shift
allowances, over award payments and overtime
penalties. They are already adding an extra benefit,
but the workers will not benefit from it because of
the average weekly pre-injury earnings. The
opposition argues that superannuation benefits
should also be paid for injured workers.
Hon. D. A. NARDELLA (Melbourne North) The minister said he would examine this in future. I
am sure there will be further amendments some
time next year. Will the minister be prepared to
revisit this issue on the understanding that he said
he not only has some sympathy with it but also that
there may be other mechanisms to revisit this
particular provision?
A number of injured workers have told me that they
survive because they can earn higher pay rates
through shift allowances and penalty rates. My first
full-time job involved a permanent afternoon shift. It
had a penalty rate of 15 per cent and a lot of
overtime. Obviously fluctuations occur during
recessions and times of economic difficulties but
generally overtime is spread over a 12-month period.
The minister might consider a longer period if the
consultations deem that to be appropriate. If the
minister considers there should be a further
averaging out to take into account seasonal factors, a
time frame of 18 or 21 months may be more
appropriate. I instance fruit pickers, who experience
peaks and troughs over a 12-month period. There
may be a drought one season and a bumper crop the
next. There should be an averaging-out formula that
takes that into account, particularly when one
considers the decrease from 13 weeks to 75 per cent
of earnings. It should ·at least be 75 per cent of what
the minister calls real earnings. That is what the
average should be based on.
Hon. R. M. HALLAM (Minister for Finance) Again I make the point that I have some sympathy
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for the views being expressed by opposition
members. I make the point to Mr Nardella that there
is no such thing as a simple averaging formula
because of all the vagaries he nominated. If the
period of averaging is extended to capture the peaks
and troughs, in most circumstances it will also go
back to a lower wage base. In seeking to establish
the averaging formula process you have to be a bit
careful that you do not throw out the baby with the
bath water.
The government looked at it very carefully. I suspect
that the issue would be very high on the priority list
in every review of workers compensation in every
jurisdiction because I acknowledge that it is a
sensitive issue. The commitment I am prepared to
give is that as a matter of course it will come back for
review in a future context. I also point out that it was
carefully considered in the review just undertaken.
For all the reasons we have discussed in the
committee tonight it was determined that the most
appropriate way to address the issues and to capture
the complications we all acknowledge as significant
was to use the existing base but increase the cap. I
suspect every other jurisdiction has a cap, although
they may use different bases.
The government's conclusion was that the best and
fairest way to address the concerns would be to shift
the cap rather than try to find a perfect formula.
Hon. D. A. NARDELLA (Melbourne North) - I
understand what the minister is saying, but that
assists injured workers who earn higher salaries or
wages. It is now higher than it was - it is $850.
Hon. Bill Forwood - It is 125 per cent.
Hon. D. A. NARDELLA - Yes, but it is $850 a
week. The efficiency and productivity rhetoric
means in part that people on low wages will remain
at a lower level of wages.
Hon. R. M. Hallam - I acknowledge that.
Hon. D. A. NARDELLA - Labourers and
unskilled people rely on their penalty rates or
overtime. Those payments are absolutely critical for
them. I know because I was once a trades assistant.
The minister knows that a base rate of $350 means a
real wage of $450 a week after overtime and penalty
rates are included. The 75 per cent figure is an unreal
calculation, especially for lower paid workers. It
builds in a massive disadvantage given all the tests
that have been put in place to determine the level of
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injury and whether a person is eligible to remain on
Workcover. That is a real factor.
Averaging out will be difficult and there is a whole
range of other factors. Another option might be a
two-tiered system. Although even that would be
difficult, I put it on the table in respect of lower paid
workers who may be the only breadwinners in their
families and for whom this will be a massive
disadvantage.
Hon. R. M. HALLAM (Minister for Finance) - I
will make a couple of points by way of clarification. I
am not suggesting for a moment that the increase in
the cap is the solution to the problems we are talking
about. I am saying that from all the investigations
the one thing we concluded was that there is no such
thing as a perfect formula to try to capture the
pre-injury real earnings. I give a commitment to
again look at it very carefully.
I suspect our solution is always more likely to be to
increase the percentage of pre-injury earnings than
to change the definition of what pre-injury earnings
are. I suspect that at the end of the day we will get
the relief the opposition is looking for by shifting the
percentage rather than by shifting the base on which
that percentage is calculated.
Hon. PAT POWER (Jika Jika) - I am sure the
minister would acknowledge, although perhaps not
necessarily agree, that the bill is controversial
because people believe that as a consequence of its
passage certain categories of workers may be worse
off than they are now. I do not dispute that there are
administrative difficulties in establishing average
weekly earnings, although I would argue that in the
great majority of cases it would be possible to
average out the average weekly earnings of even a
seasonal worker without necessarily disadvantaging
that worker.
As Mr Nardella pointed out, it is of concern that the
community will believe that lower paid workers will
be significantly disadvantaged by the measure.
Workers who are comfortably remunerated by
definition do not need to have the add-on
contributions that lower paid workers need just to
make ends meet. Accepting the minister's
suggestion that the most likely scenario is that the
percentage will be increased, and notwithstanding
that that is better than nothing, it seems there is still
the problem of lower paid workers receiving
payments that do not reflect their previous average
weekly earnings.
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The minister is to be commended for giving an
assurance that the issue will be monitored and may
be one of the first things revisited. It is not possible
in the committee debate tOnight for the opposition to
accept this as a solution, given its commitment to the
broad community, and especially lower paid
workers. I think it would be possible for the
government to say especially to lower paid workers
that their payments will be predicated on their
average weekly earnings.
Amendment negatived; clause agreed to.
Oause6
Hon. M. M. GOULO (Doutta Galla) - On behalf
of Mr Theophanous, I move:
12. Clause 6, omit this clause.

The opposition strongly opposes clause 6 because it
is extremely discriminatory. It will exclude those on
the commonwealth Work for the Dole program from
being covered by Workcover. The clause is
outrageous and discriminates against unemployed
workers who are forced to work for unemployment
benefits. The commonwealth program does not
specify young people but the bulk of those involved
will be young people. The jobs available for people
working on the dole will be low-skilled, menial,
labour-intensive jobs that are known to cause
injuries.
The opposition strongly criticises the government
for even considering including a clause designed to
exclude from workers compensation coverage a
group of people who will be working in Victoria
under a commonwealth program. The employers
will not be covered and will not have to ensure that
workers on the program under their direction are
covered by Workcover or follow appropriate work
practices or that the jobs are done in a safe and
appropriate manner. It is a huge concern to the
opposition. We ask the minister to seriously
reconsider the clause because of its discriminatory
nature.
Hon. R. M. HALLAM (Minister for Finance) The government cannot accept the opposition's
amendment because it would delete a very
important clause of the bill. I go back one step and
reassure the committee that people participating in
the commonwealth Work for the Dole program will
not be disadvantaged.
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I have a letter from the Honourable David Kemp,
federal Minister for Schools, Vocational Education
and Training, dated 16 September 1997, which states:
The commonwealth government has been advised that
it is unlikely that projects operating under the Work for
the Dole initiative will establish an employment
relationship at common law. The commonwealth's
view is that there should not be an employer-employee
relationship established between either the
commonwealth or a host organisation and the
participants.

The letter continues:
The commonwealth recognises the need for protection
for all participants in the Work for the Dole pilots but
not as employees. The alternative to workers
compensation coverage for participants is to provide
equivalent accident and liability insurance.

The most important line states:
The commonwealth intends to purchase accident and
liability insurance for all partiCipants.

The commonwealth is stating that an
employer-employee relationship will not be
established in the scheme so workers compensation
will not be involved, but the participants will be
protected under an accident cover taken out by the
commonwealth. The government has been asked to
include in the bill a clause acknowledging that, but it
has taken it one step further and said that the clause
in the bill will not operate until the government is
satisfied that the commonwealth has done what it
has undertaken to do.
The government has a concern that is slightly
different from the one just expressed by the
opposition. If we assume that the commonwealth
has offered protection, proceed with the bill and
exclude protection under workers compensation and
the commonwealth does not provide cover, our
Victorian employers would be subject to claims at
common law.
The government has two sides of the coin to protect.
The government has considered the issue very
carefully and resolved that the best way around it is
to establish to its satisfaction that the commonwealth
has covered Work for the Dole participants in
Victorian pilot projects. If it is established that that is
the case then, and only then, will the government
proclaim this part of the bill.
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I make it clear that no participants in the scheme will
be exposed. The government is also concerned to
ensure that no employer in the scheme will be
exposed, and that is the way it has determined to get
around the issue.
Hon. D. A. Nardella - What levels of protection
for participants in the Work for the Dole program
will the government accept instead of the current
protections under the act?
Hon. R. M. HALLAM - I will read directly from
the letter. It states:
The alternative to workers compensation coverage for
participants is to provide equivalent accident and
liability insurance.
Hon. M. M. Gould - For the state of Victoria?
Hon. R. M. HALLAM - Yes.
Hon. T. C. Theophanous - The equivalent to
what applies in Victoria?
Hon. R. M. HALLAM - I am sorry,
Mr Theophanous, I read an extract from the letter in
your absence. I will not go through it again.
However, I can give the committee a commitment
that no-one involved in the scheme will be exposed
as a result of anything in the bill. The government
will not proclaim that part of the clause until it is
satisfied that both employers and employees are
duly covered.
Amendment negatived; clause agreed to.
Clause 7
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would simply make a numbering change, and
amendment 16 would insert 'included' and omit
'disregarded' in proposed section 5A(12), which
concerns the calculation of a worker's average
weekly earnings. The provisions in clause 8, when
taken together, seek to do something we think is a
bit mean spirited. Proposed section 5(1)(h) refers to:
... remuneration paid or payable to a person within the
meaning of section 16(1) engaged by an employer to
participate as a contestant in a sporting or athletic
activity in respect of the services provided by the
person while the person is (i)

participating as a contestant in a sporting or athletic
activity; or

(ii)

engaged in training or preparation with a view to so
participating; or

(iii)

travelling between a place of residence and the
place at which the person is so participating or SO
engaged ...

We understand people who are involved in sporting
activities as part of their employment will not be
covered as a consequence of the changes. We think
that is a bit mean spirited. Take, for example,
members of Parliament who play tennis on the
Parliament House termis court. My interpretation of
the changes is that while they are playing they will
not be covered for workers compensation. I am not
sure whether they would be covered when walking
over there with racquets in hand. Is that correct?
Hon. R. M. Hallam - No.
Hon. T. C. THEOPHANOUS - Perhaps you can
tell us what the amendment does, Minister, if it is
read in conjunction with clause 8(3), which inserts
proposed section 5A(12):

Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
13. Clause 7, omit this clause.
Amendment negatived; clause agreed to.
Gause 8
The CHAIRMAN - Order! Mr Theophanous to
move amendment 14, which will test
amendments 15 and 16.
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
14. Clause 8, lines 5 to 25, omit sub-clauses (1) and (2).
The opposition has some concerns in relation to the
sporting aspects of these provisions. It seeks to omit
subclauses (1) and (2) of clause 8. Amendment 15

For the purposes of sub-section (1), if at the time of the
relevant injury the worker is a person within the
meaning of section 16(1) engaged by an employer to
participate as a contestant in a sporting or athletic
activity and the relevant injury is not received while the
person is(a) participating as a contestant, engaged in training, or
travelling ." any remuneration paid or payable for
those activities is to be disregarded in calculating
the worker's average weekly earnings.
Why would you want to disregard the payment of
remuneration for a sporting or athletic activity that
might be carried out by a worker in the course of his
or her employment? I understand how you work out
the pre-injury average weekly earnings of a worker,
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but why would you not include remuneration
received as a result of that kind of sporting activity if
that were part of the remuneration the worker
actually received?
I am sure many people in the community who
receive that type of remuneration for various forms
of sporting activity. I believe the change also means
some sportspeople who might receive remuneration
from various employers would miss out as a result
of that being disregarded in the calculation of
average weekly earnings.
Hon. R. M. HALLAM (Minister for Finance) My understanding is that the effect of the
honourable member's amendment would be to
maintain the status quo. That is, the legislation will
continue to cover all injuries of professional sports
persons who also undertake non-sporting related
employment with the same employer, perhaps by
getting involved in promotions and the like. From
our point of view that maintains an anomaly in that
sportspersons not undertaking non-sporting
work - say, promotional work - are not covered.
The bill is designed to overcome that.
The present proviSions are, in our view, anomalous
in their treatment of sporting contestants. Some
people who undertake other paid work for their
sporting clubs will be covered for sporting injuries,
whereas those who do not do additional paid work
for their employer will have no coverage at all for
their sporting injuries. The provision is designed to
remove that anomaly, and it supports the
government's policy that sporting injuries should
not be covered by workers compensation. What we
have here is a difference of policy.
Hon. T. C. Theophanous - Isn't that what I
said - that sporting injuries would no longer be
covered and that the removal of that subclause
would actually bring things back to the status quo,
where sporting injuries are covered?
Hon. R. M. HALLAM - What you are trying to
do is bring it back to the status quo.
Hon. T. C. Theophanous - Where sporting
injuries are covered.
Hon. R. M. HALLAM - No, the effect of your
amendment would be to maintain what we regard
as an anomaly - that the only sporting injuries
covered are those where the person involved does
other work for the same employer.
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Hon. T. C. Theophanous - But you want to get
rid of all sporting injuries.
Hon. Bill Forwood - No, it applies only to
professional sportspeople, not to you or me if we
play cricket for the parliamentary cricket team.
Hon. T. C. THEOPHANOUS (Jika Jika) - I
understand the explanation given by the minister
relates to my amendment 14. My amendment 16
seeks to include the remuneration paid or payable to
an employee who participates as a contestant in a
sporting or athletic activity and whose injury is not
received while he or she is a participant or engaged
in training, or travelling to and from the activity. We
are talking about an injury that actually occurs in the
workplace.
Hon. Bill Forwood - Doing promotional work.
Hon. T. C. THEOPHANOUS - Well, it refers to
a worker. My understanding is that it does not have
to be a professional sports person, it can be any
worker who is engaged to participate as a contestant.
However, whether we are talking about a
professional sportsperson or someone who is
engaged by an employer to participate as a
contestant in a sporting or athletic activity, if the
relevant injury was not received while the sporting
activity was taking place, why should the
remuneration paid as a result of the sporting activity
not be included in the allocation of weekly earnings?
To cite an example, if someone is being paid $340 a
week to work for, say, a soccer company but the
employer says it wants that person, in addition to
his or her normal duties, to participate as a
contestant in a sporting activity, the minister says if
there is an injury that is not sustained on the
sporting field the remuneration received for the
sporting component of that person's activities will
not be included in calculating the earnings. That
aspect seems quite unfair to a person in those
circumstances.
Although the minister is correct in saying that the
government's decision to include clauses 1 and 2
removes an anomaly, it does so only by remOving
the right of sportspeople to obtain benefits.
Hon. R. M. HALLAM (Minister for Finance) Mr Theophanous's amendment relates to section 16
of the Accident Compensation Act, which deals
specifically with sporting contests. In so far as the
honourable member is looking for a change in the
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way the remuneration base is calculated, I point out
that we are talking only about persons engaged to
take part in sporting contests - professional
sportspeople.
Mr Theophanous has a view that his proposed
changes relate to a sector of the economy which is
much broader than that. In any event, the effect of
the changes reinforces the fact that the government
does not believe workers compensation is
appropriate for professional sportspeople,
particularly those engaged to take part in sporting
contests, but it does not want to knock over people
who also take on employment for the same
employer in another capacity.
In that context, where a compensation entitlement is

disputed it shall not include the compensation
related to a sporting contest. It will relate only to the
employment relevant to our earlier discussions. I
recognise that that sOWlds complex, but I assure the
committee it is designed to remove an anomaly and
it is consistent with the government's policy decision
that workers compensation should not be extended
to include professional sportspeople.
Hon. T. C. THEOPHANOUS Gika Jika) Although the minister's interpretation is correct, the
opposition does not agree with him because many
people who work for dubs do so as a result of their
sporting capabilities. Although they may work with
a club as bartenders, their real job is to be out on the
field training seven days a week and perhaps
contributing to the club's success in that way. The
bill provides that if those people are injured on the
sporting field they are not entitled to anything.
Hon. R. M. Hallam - Yes, they are. We presume
it will be under their contract.
Hon. T. C. THEOPHANOUS - You just said
you don't include professional sportspeople.
Hon. R. M. Hallam - Okay, but they will have a
contract with the club. We are talking about
professional sportspeople. Are you suggesting we
should cover James Hird's knee under workers
compensation?
Hon. T. C. THEOPHANOUS - No, but that is
not what this is all about.
Hon. R. M. Hallam - That is precisely what this
is about.

Hon. T. C. THEOPHANOUS - But it is also
capturing the sort of example I am giving. It means
that the person who works for the Northcote Oty
soccer club in the bar and also plays for the club, if
injured, would not be able to claim whatever
remuneration the club gives him. He would be
entitled to benefits based only on the remuneration
paid for working behind the bar.
The trouble is that the breakdown of the person's
remuneration might well show that he is getting
$200 or so for working behind the bar and $400 or
$500 for his work associated with being a
sportsperson for the club. Therefore he will not be
covered whereas he was previously. Many big
companies have teams playing in various sporting
activities, and somebody pays the team members
remuneration - Hon. R. M. Hallam - But they do not employ
them to take part in sporting contests. That is a
different circumstance completely. That was my
point to you earlier, Mr Theophanous.
Hon. T. C. THEOPHANOUS - But in the
example I gave the committee, the person behind the
bar has a double employment. That person is
employed to do both. The government wants to
create consistency by reducing the rights of workers.
In the time I have been in this place I have never
seen this government create consistency by
increasing rights.
Amendment negatived; clause agreed to.
Oause9
Hon. T. C. THEOPHANOUS Gika Jika) - I move:
17. Clause 9, lines 16 and 17, omit proposed new
paragraph (da) and insert -

"'(da)
establish and fund an independent
WorkCover Advisory Service and an Industry
Ombudsman;".' .

I am not sure what the government has in mind in
seeking to fund a Workcover Advisory Service, or on
what it will advise. Perhaps the minister may
explain that in his response to the amendment.
However, I am sure that the Victorian Workcover
AuthOrity badly needs something similar to an
industry ombudsman. Honourable members may be
aware that there is an insurance ombudsman and a
banking ombudsman. Insurance companies
involved with workers compensation contribute to
the office of the insurance ombudsman to help
defray the establishment and ongoing costs.
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In relation to Workcover, insurance companies could
fund an industry ombudsman and use the ambit of
that ombudsman to cover Workcover. The
opposition believes this position will be additional
to an advisory service. It is an attempt to be
pro-active and positive. The opposition is not
suggesting the industry ombudsman would be
someone to which a worker would have recourse
because he or she was not satisfied with decisions
about the level of benefits or anything like that. It is
purely about process, complaints, maltreatment or
mistreatment. It is a positive suggestion and I would
be interested in the minister's attitude to it.

Hon. R. M. HALLAM (Minister for Finance) The effect of amendment 17 would be to add the
word 'independent' in the description of the
Workcover Advisory Service and then require the
establishment of an industry ombudsman. The
description of 'independent' would not add much,
because the government intends the Workcover
Advisory Service to be independent. It will be
accessible to employers and employees. It is
designed to make the process flow.
Hon. T. C. Theophanous - How will it be made
up?
Hon. R. M. HALLAM - I am not sure because
that has not been resolved, but we will get the best
people we can. The service is designed to ensure the
conciliation process is user friendly and it will be
established with the best intent and will in the
world, but I do not see it as having the function of an
industry ombudsman, which is a new concept and is
not one that attracts me. I will consider it, but I do
not see the traditional role of the Ombudsman as
being similar to the role we have planned for the
advisory service.
Hon. T. C. Theophanous - We also say they are
separate.
Hon. R. M. HALLAM - The government will
consider them separately. I am not persuaded of the
need to put in the description of 'independent' but I
will consider the concept of an industry
ombudsman. I am happy to consider further any
suggestions Mr Theophanous may make as to how it
can be established.
I am advised that the Victorian Workcover
Authority has written to the Victorian Trades Hall
Council for input on the advisory service, which is
an indication of its bona fides and determination to
make it work. I would welcome Mr Theophanous's
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suggestions as to how it can be expanded and
enhanced.
Amendment negatived; clause agreed to; clauses 10
to 12 agreed to.
Clause 13
The CHAIRMAN - Mr Theophanous will move
amendment 18, which will test amendments 20, 21
and 22.
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
18. Clause 13, line 23, after "dispute" insert "or until the
expiry of 28 days after the referral for conciliation

has been lodged".

The purpose of the amendment is to have a dispute
process in place for the processing of claims. It will
attempt to overcome delays in the compensation
scheme. The amendment reinstates the 28-day
period in which conciliation can occur. The scheme
operates to ensure that after 28 days from when the
matter was referred to conciliation it can be brought
before the court. Clause 13 effectively removes the
28-day provision and gives the conciliation officer
free rein to take as long as he likes to determine
whether the claimant has done everything possible
to settle the dispute.
I do not see why the minister has seen fit to make
this change. Section 49(b), which relates to certain
proceedings referred for conciliation, states:
(b)

until the earlier of(i)

the issue of a certificate by a Conciliation Officer
stating that all action in respect of the
conciliation of the dispute has been taken; or

(ii) the expiry of 28 days after the referral for

conciliation has been lodged with the Senior
Conciliation Officer in accordance with section
55.

The minister is putting in place of those two criteria
the single rider that until the conciliation officer has
issued a certificate he must be satisfied that all
reasonable steps have been taken by the claimant to
settle the dispute. That, in effect, removes the catch
section where, if the conciliation officer has not done
his job properly, automatically after 28 days there is
deemed to be a dispute.
I do not understand how that provision will
improve the process. I should have thought it would
make the process somewhat worse because it means
individual conciliators can simply stretch the
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process without being concerned that automatically
after 28 days a dispute is deemed to exist.
Amendment 20 would delete the clause that repeals
section 55(4), which compelled senior conciliation
officers to issue a notice and to specify a date - that
is, the 28-day argument - when the conciliation
process would be conducted. Amendment 20 would
restore an obligation. As with the abolition of the
28-day rule this clause will cause delays, confusion
and chaos. If the referral goes astray there is no
process by which it can be brought to the attention
of the claimant. 'This provision rewards
incompetence and time delays. It leaves workers
with little acknowledgment of or information on the
progress of their claims. When coupled with the
abolition of the 28-day rule it means conciliators are
entitled to do nothing in whatever time frame they
wish. It is not a sensible provision.
Amendment 21 seeks to omit proposed new
subsection (9A), which states:
If a party refuses or fails to produce any document or

provide any information requested under
subsection (9), the document or information cannot be
tendered as evidence by that party in any proceedings
under this Act which relate to the dispute.

I do not understand why the government seeks to
insert the provision, which means that if an
employer or employee does not produce a document
that document cannot be tendered in evidence at a
later stage. That could mean that in individual
circumstances the discretion of the judge to
determine what evidence is admissible could again
be removed by this clause. It will mean that all
parties will spend resources providing all the
medical documents and material at the conciliation
stage. It will lead to disputes about failure to
produce documents, whether there was a failure to
produce and whether documents can later be
produced. 'This clause adds to the confusion caused
by the other clauses I have mentioned.
Amendment 22 seeks to substitute 10 weeks for
24 weeks in section 59(7). It states:
A conciliation officer may direct payment of weekly
payments during a period that is before the direction is
given, but that period must not exceed 10 weeks.

The government's proposal would have that period
not exceed 24 weeks. We do not have any problem
with that except that the opposition seeks to delete
the figure 24 and insert ID, and to ensure that period
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is not exceeded. I am trying to deal with a number of

amendments :;imultaneously, which makes it
somewhat difficult in one respect, but we can test
that number now. The clause will make the process
more cumbersome and less workable.
Hon. R. M. HALLAM (Minister for Finance) We will have to agree to differ on these amendments
because the government sees the bill as improving
the conciliation process whereas the opposition's
amendment seeks to maintain the status quo and at
the same time pick up the expansion in powers in
the granting of unlimited weekly payments. The
honourable member's amendment would remove
the efficiency and cost-containment measures
relating to the dispute-resolution process and pick
up those which I acknowledge as being Significant in
improving the process. The amendment would
result in disputes continuing.
We have heard criticism about the suggestion that
we include a time frame of 28 days for the
conciliation officer to determine whether a dispute is
in existence. I know where Mr Theophanous is
coming from. He says that unless the conciliation
officer has resolved the issue within 28 days, the
matter should be taken to court. That simply
provides an escape clause if somebody wants to
abuse the system.
The government thinks it has found a better way
around the problem Mr Theophanous has described
by saying that the conciliation officer must issue a
certificate if he or she is satisfied that all reasonable
steps have been taken by the claimant to settle the
dispute. The clause says he must issue - he does
not have a choice. That is a better way of dealing
with the problem than Simply putting a time line on
it.

As to the opposition's concern that the production of
evidence subsequent to the conciliation process
would be some sort of retraction of rights, I point
out that the government looks at it differently. Here
is another circumstance in which the conciliation
process could be ambushed - simply by denying
the conciliation officer access to the medical
evidence, knowing full well that it will be trotted out
at the 11th hour in the subsequent court action.
We are simply coming at it from different
perspectives. The opposition says its amendments
would improve the conciliation process; the
government says it would not and the bill would
result in a better outcome. In any event, about the
only thing we can agree on is that we both want the
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conciliation process to work better than it does now.
We are debating how that might be achieved. The
government cannot accept the amendments.
Hon. T. C. THEOPHANOUS (Jika Jika) - I
understand the reasoning behind getting rid of the
28-day time limit. The problem is that I am not
satisfied, given the performance of the conciliation
service and having seen some of the corporate plan
that we discussed sometime ago, that it is meeting
its time lines, which is not exactly encouraging. It is
encouraging that some performance targets have
been set, but the service is nowhere near reaching
those targets.
The opposition is concerned that the government
may be closing one loophole but opening another.
The conciliators themselves will know that they are
not under pressure to make the litmus-test decision
about whether they are satisfied. They will not have
to be satisfied within 28 days; they could take three
months.
Hon. R. M. Hallam - Yes.
Hon. T. C. THEOPHANOUS - They could take
six months.
Hon. R. M. Hallam - They might take two days.
Hon. T. C. THEOPHANOUS - Well they might,
but there has been discipline imposed to try to have
them done within 28 days.
Hon. R. M. Hallam - No. There is a chance for
the entire process to be frustrated by simply
assuming that that must go on at the expiration of a
certain time.
Hon. T. C. THEOPHANOUS - I suppose the
objective test will come when we see whether things
improve or get worse as a result of the changes.
Having put the opposition's concerns on the record,
I again ask the committee to accept the amendments.
Hon. D. A. NARDELLA (Melbourne North) - I
refer to section 49(b) of the Accident Compensation
Act, which the amending legislation will get rid of.
The section that refers to the expiry of 28 days after
the referral for conciliation has been lodged was
amended by act no. 7 of 1996 - that is, it was
amended recently. Is the minister saying that the
28-day expiry provision has not worked and that
that is why he is taking it out?
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Hon. R. M. HALLAM (Minister for Finance) No, I am simply saying the government thinks it has
come up with a better mechanism to ensure that the
conciliation process works, rather than putting a
time limit on the process.
Again I go back to the clause we are speaking of,
which says that when the conciliation officer is
satisfied that all reasonable steps have been taken by
the claimant to settle the dispute, he or she must
issue. The government's view is that in general
terms that is a better mechanism for ensuring that
the system works, rather than simply imposing
some sort of arbitrary time line.
Hon. D. A. NARDELLA (Melbourne North) - I
am concerned about the possibility of delaying
tactics and procrastination. I understand what you
are saying, but - Hon. R. M. Hallam - Delaying tactics by whom,
Mr N ardella?

Honourable members interjecting.
Hon. D. A. NARDELLA - By the insurance
agent, for instance, who may have knocked off
payments to an injured worker and may be
procrastinating his way through the processes.
Hon. R. M. HALLAM (Minister for Finance) - I
will just remind the honourable member of what we
are talking about. I again read clause 13(1), which
substitutes section 49(b):
until the Conciliation Officer has issued a certificate,
which the Conciliation Officer must issue if the
Condliation Officer is satisfied that all reasonable steps
have been taken by the claimant to settle the
dispute--

Hon. Bill Forwood - He has been stuffed
around by other people.
Hon. R. M. HALLAM - It does not make any
difference.
Hon. Bill Forwood - It doesn't make any
difference so long as the claimant has done his bit.
Hon. R. M. HALLAM - Then the conciliation
officer has to issue the certificate. I think that
addresses the concerns Mr Nardella has raised.
Amendment negatived; clause agreed to.
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Clause 14

The CHAIRMAN - Order! I invite
Mr Theophanous to move amendment 19, which I
understand also tests amendments 23 and 24?
Hon. T. C. THEOPHANOUS (Jika Jika) - Yes, I
will deal with these together, again for expediency. I
move:
19. Clause 14, omit this clause.

Amendment 19 seeks to remove clause 14, which is
about costs. The relevant section, section 500), says
the court:
(a) must award costs, including costs directly relating to
a referral to conciliation (other than the costs of the
AuthOrity, authorised insurer, employer or
self-insurer), against the party against whom a
judgment or decision is made ...

It will now read:
must award costs against the party against whom a
judgment or decision is made '"

The words 'including costs directly relating to a
referral to conciliation' will be removed.
Hon. R. M. Hallam - Yes.
Hon. T. C. THEOPHANOUS - The removal of
costs directly relating to conciliation is another
unfair burden on workers. Remember, we are
talking about what happens when a worker wins a
case, not when he or she loses. We are talking about
a worker who has been through the conciliation
process and been to court and who is seeking to
recover costs as a result of winning the case. Until
now those costs have been paid by virtue of the
application of section 500)(a) of the principal act.
This is another example where every bit of cost
cutting involves an attack on workers. A worker
goes to court, wins the case but cannot get the costs.
Until now workers have been able to get the costs. I
do not understand why this sort of
mean-spiritedness is necessary in our community,
particularly given some of the other horrendous
aspects of the legislation. Most people would think
that in a case as basic as this perhaps Victorian
Workcover should be up for the costs when it loses.
Hon. M. M. Gould interjected.
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Hon. T. C. THEOPHANOUS -It would
probably seem fair to most people, I suspect, but it
obviously does not seem fair to the government.
Amendments 23 and 24, which I am dealing with as
well, propose changes to clause 18, which inserts
proposed new section 59(9) as follows:
If the dispute is, or includes, a dispute as to the liability
for the payment of compensation under section 99 in
respect of an injury and the Conciliation Officer is
satisfied that there is no genuine dispute with respect to
such liability, the Conciliation Officer, unless
sub-section (8) applies, may give a general direction or
further direction to the Authority, authorised insurer,
employer or self-insurer, to pay subject to and in
accordance with section 99 the reasonable costs and
services specified in that section up to a total of $2000 in
respect of the relevant injury.

The opposition is proposing the omission of 'up to a
total of $2000'. This relates to medical costs, and we
are saying that a medical cost is a medical cost. If a
worker is injured and has to spend a considerable
amount of time in hospital and the cost is far greater
than $2000 I should have thought it would be in the
interests of expediency where it is an established
thing and the conciliator understands that it is a
medical cost - I am sure the conciliator would be
competent to determine that - that he should make
the decision about the medical cost and get it out of
the way. There is no need in this circumstance to put
a limit on the amount; it just has to be a medical cost
as determined by the conciliator. That would help
considerably.
In relation to medical costs and to the other aspect of

costs, which I have discussed under amendment 19,
where there is an attempt to erode the right of
workers to receive costs when they win court cases,
the opposition is seeking a response from the
minister in relation to both of those matters.
Hon. R. M. HALLAM (Minister for Finance) - I
could simply repeat the comments I offered the
committee in my last contribution, because what
Mr Theophanous is describing is just more instances
of complication in conciliation, and the
government's view is that we should be doing
whatever is possible to make it work. One of the
things we believe to be imperative to make it work is
to remove the level of litigation that is currently
involved. We want it to be, as I said, user friendly.
That is why we do not support having legal
representation at conciliation.
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On the other hand, if the parties want to take legal
representation, pay for it and get agreement from
the other side, that is up to them. I would correct one
thing Mr Theophanous said. He said that when the
worker goes to court and wins the case he cannot get
the costs. That is not true.

Hon. T. C. Theophanous - Cannot get
conciliation - that's the clause we are dealing with.
Let's not play with semantics.
Hon. R. M. HALLAM - I am not playing with
semantics; I am making it very plain. The
government sees a fundamental difference with
costs in so far as the conciliation process is
concerned.
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done quite deliberately. I do not apologise for it. It is
just that we disagree on an issue of policy.
Let me make this point: all the clauses of the bill we
have been discussing have been designed
specifically to make the system work better for both
the injured worker and the employer.
Hon. T. C. Theophanous - It is a pity you have
to change it.
Amendment negatived; clause agreed to; clauses 15
to 20 agreed to.
Sitting suspended 6.58 a.m. to 7.47 a.m.
Clause 21

Hon. T. C. Theophanous interjected.
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
Hon. R. M. HALLAM - Okay. Our alternative is
to provide a free advisory service to all who seek it.
This is the fundamental difference.
Hon. T. C. Theophanous - But it has worked up
until now.
Hon. R. M. HALLAM - Okay, and that is your
argument. I started off by talking about that earlier
and you criticised me. Your response is, 'It's worked
okay, so don't fix it'. That is the thrust of your
argument.
Hon. T. C. Theophanous - The problem is it has
worked okay but it has benefited a few workers
along the way and therefore you are going to knock
it off.
Hon. R. M. HALLAM - I know it is becoming
late in the following day but I think that is a bit
unfair. I have staked my reputation on the
conciliation process; I have supported that from day
one. I fought like hell to get it into the system on the
basis that it would be fair to both parties involved
and that we would get a simple, easy and effective
resolution process.
Hon. T. C. Theophanous - On the rare occasions
when I have complimented the minister I have done
so over the conciliation process.
Hon. R. M. HALLAM - Okay. Let us
understand it is not aided and supported by highly
paid legal representatives in the process. All we are
saying is that the courts will no longer grant costs
incurred in representation and conciliation, and it is

25. Clause 21, line 22, after "21 days" insert "after the
reference is made or such longer period as is
agreed by the Conciliation Officer, the County
Court, the AuthOrity, authorised insurer or
self-insurer" .

Amendment 25 has the effect of changing
section 68(1) of the Accident Compensation Act
1985. Together with amendment 26 it would result
in section 68(1) of the Accident Compensation Act
prOviding:
A Medical Panel must form its opinion on a medical
question referred to it within 60 days after the reference
is made.

In effect, we are removing the provision in the act
which says:
... after the reference is made or such longer period as is
agreed to by the Conciliation Officer, the County Court,
the Authority, authorised insurer or self-insurer.

I do not know whether the minister understands the
opposition's intentions here, but if you extend the
number of days from 21 to 60 you do not also need a
provision that allows you to extend it beyond
60 days. That is what the government has done by
simply making the change to 60 days but leaving in
the words'or such longer period as is agreed by the
Conciliation Officer, the County Court, the
Authority, authorised insurer or self-insurer'.
If the government is not moving to 60 days it does
not need an extension beyond 60 days; it is
superfluous and unnecessary. The minister may
want to comment on how he sees the section
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operating and whether the provision to extend
beyond 60 days will be implemented.
Amendment 27 deletes clause 21(4) of the bill, which
inserts proposed subsection (4) in section 68 of the
act. It states:
For the purposes of determining any question or
matter, the opinion of a Medical Panel on a medical
question referred to the Medical Panel is to be adopted
and applied by any court, body or person and must be
accepted as final and conclusive by any court, body Or
person irrespective of who referred the medical
question to the Medical Panel or when the medical
question was referred.

The opposition objects to this provision on bases
similar to those it has identified in the past.
Principally, it concerns the fact that the medical
panel decision is final before any court. lbis
strengthens those prOvisions. The opposition
indicates its strong objection to the maintenance or
further strengthening of this proposition over the
power of medical panels and courts.
Hon. R. M. HALLAM (Minister for Finance) The government does not apologise for
strengthening the position of medical panels; again,
it presumes to resolve this matter on the question of
a difference in policy. The government has taken the
deliberate decision to ensure that medical issues are
determined by medical panels rather than being
referred to a court.
I take on board the honourable member's comments
about the extension in the time in which the medical
panel must form its opinion from 21 days to 60 days.
The original change was to ensure that we had a
practical reference process. I acknowledge it should
be rare that we would need the additional authority
to let it go beyond 60 days on the agreement of the
conciliation officer, the County Court, the authority,
authorised insurer or self-insurer. It gives the system
some added flexibility.
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that basis that we moved from 21 days to 60 days. I
shall keep an eye on that. I cannot imagine that we
would require the additional time. It is designed to
give the medical panel process additional flexibility.
Amendment negatived; clause agreed to.
Oause22

Hon. T. C. THEOPHANOUS Gika Jika) - I move:
28. Clause 22, omit this clause.

1bis restricts the circumstances in which the
dependants of deceased workers can bring actions
against employers. Section 82(2) of the principal act
states that where a worker dies:
... the worker's dependants shall be entitled to
compensation in accordance with this Act.

I am uncertain how one can have something that is
not in accordance with the act but is subject to the
act, or vice versa. Will the minister clarify why it was
deemed necessary to insert the words after 'entitled',
which seem to be redundant, as a consequence of the
- words, 'in accordance with this act'? It does not
make sense to me.
Hon. R. M. HALLAM (Minister for Finance) - I
am advised that clause 22 of the bill is consequential
and is simply designed to indicate how classes of
payments would be covered in the case of a death of
a worker. I am somewhat bemused by the
amendment that would omit the clause. Since there
are no proposed opposition amendments to the
provision that inserts the new death benefit the
purpose of the amendment is unclear. My advice is
that clause 22 is simply consequential on an earlier
amendment.
Amendment negatived; clause agreed to.
Oause23

Hon. T. C. THEOPHANOUS Gika Jika) - I move:
The government would still hope to have the
medical opinion determined within 21 days. I would
certainly hope to have it in 60 days, but we do not
want the process frustrated past the arbitrary
deadline. Given that in some of these instances the
decisions are very intricate, sensitive and require the
empanelling of several panellists, it is an important
process. It is given more importance by the
amendments brought to the committee. Our position
is that we give the panel every opportunity to meet
the newfound responsibilities asked of it. It was on

29. Clause 23, omit this clause.

Clause 23 deals with the disclosure of pre-existing
injuries of workers when applying for employment.
That is the reason the opposition strongly opposes
the clause. Without going into the reasons it outlined
in the second-reading debate in any depth, the
opposition's objection stems from the fact that,
notwithstanding the example the minister gave
during his contribution during that debate that in
rare circumstances the clause will assist workers
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applying for employment with benevolent
employers, in the vast majority of cases employers
will run away at 100 miles an hour as soon they
know prospective employees have been involved in
workplace accidents or suffered injuries.

I ask the minister whether if he were an employer he
would put on somebody who had suffered a stroke
and bear the risk of that recurring and having his
premiums increased as a result. On that basis the
opposition strongly opposes the clause.

I do not know if the minister understands this, but
the opposition believes that the consequences of the
clause will not only be discriminatory but will also
result in getting fewer people back to work, which is
one of the prime objectives of the legislation.
Employers will not want to take on people with
pre-existing injuries, even after retraining. There are
circumstances in which people would not want to
disclose, even for reasons of embarrassment - -

Hon. R. M. HALLAM (Minister for Finance) - I
do not intend to canvass the background to this
feature of the proposed legislation because we have
talked around it on a number of occasions and
debated it in this chamber. I simply make this point:
members of Parliament took a quite deliberate
decision as legislators to impose a specific
responsibility on employers in the state concerning
the safety of their employees. We said to employers
in the real world, 'From here on in you shall be
responsible for your workers. You will be required
to maintain a safe workplace and you will have this
statutory authority'.

Hon. R. M. Hallam - They do not have to
disclose. There is no rule of law that says they have
to disclose.
Hon. T. C. THEOPHANOUS - If a person has
an injury and does not disclose that person takes the
risk of not being compensated.
Hon. Bill Forwood - That's not true. If it is a
new injury they will be compensated.
Hon. T. C. THEOPHANOUS - Yes, but if it is an
injury to an existing condition that person will not
be compensated. That is the risk the government is
asking workers to take. I cite some examples. If a
male had suffered an injury to his reproductive
organ or his testicles it might not be the sort of thing
he would want to disclose to a potential employer. If
a woman had suffered an injury and required a
breast implant that might not be the sort of thing she
would want to tell an employer.
However, under the proposed legislation unless
they told their employers about those injuries they
would not be eligible for any compensation if they
suffered an aggravation of those injuries. The
provision is a disgusting, petty, mean-minded and
discriminatory approach to people who have
conditions they may not want to tell anyone about.
Consider another example. Would every person
who had had a heart attack want to give an
employer his or her medical history? At the end of
the day it would be doubtful that the employer
would put on such a person. The legislation could
make every person who has had a stroke
unemployable because those people will have to
divulge that fact to prospective employers, and no
employer will take the risk.

At the same time we also said to employers that in
recognition of that responsibility we would do what
we could to restrict the responsibility to those areas
where it was reasonable for them to have some
influence over the conditions. I well remember the
debate that took place at the time about the
exclusion of travel claims under workers
compensation. That was driven by exactly the same
philosophy.
In this case it strikes me as being a bit tough to say to
employers, 'We have just told you that you have to
accept the responsibility but the employee is not
required to disclose a previous medical condition
that will have a direct impact on that responsibility'.
We have to agree to differ.

The government is saying that if an employee has an
existing medical condition which he or she would
expect to be relevant to the employment then the
employee has the choice of either declaring it or not
declaring it. There is no mandatory requirement. But
if the employee chooses not to declare it - Hon. T. C. Theophanous - They have to lie.
They have to make a false disclosure.
Hon. R. M. HALLAM - That is the second or
third time you have said that.
Hon. T. C. Theophanous - It says that in the bill.
Hon. R. M. HALLAM - No, it does not. I did not
accept it the first time you said it and I certainly do
not accept it now. All it says is that if the employee
chooses not to disclose the pre-existing medical
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condition he or she cannot rely on that for a claim of
aggravation of that condition. That seems to me to
be a relatively simple proposition.

Davis, Mr P. R.
de Fegely, Mr
Forwood,Mr
Furletti, Mr

Varty, Mrs
Wells,Or
Wilding, Mrs

Hon. D. A. Nardella - It does say that.

Noes, 9
Hon. R. M. HALLAM - We have to agree to
differ.
Hon. D. A. NARDELLA (Melbourne North) - In
reality a person who has had an injury will be forced
not to disclose it if that person wants a job. That is
what you are forcing previously injured workers to
do. It means that they will then not be covered by
the legislation. I worked in the construction
industry. If you went to an employer in that
industry and said, 'I have a crook back', 'I have
busted my arm' or 'I have had these injuries', you
would not get a job. That will be the effect of the
clause. I understand what the government is doing,
but the effect is not fair because it will discriminate
against workers who have been injured.
Hon. T. C. THEOPHANOUS Gika Jika) - Just to
clarify one point, it does say:

Eren,Mr
Gould,Miss
Hogg, Mrs
Me Lean, Mrs
Nardella, Mr (Teller)

Power,Mr
Pullen,Mr
Theophanous, Mr
Walpole, Mr (Teller)

Baxter, Mr

Nguyen,Mr

Pair
Amendment negatived.
Clause agreed to.
Clause 24
The CHAIRMAN - Order! Mr Theophanous on
amendment 30, which will also test amendments 31
and 32.
Hon. T. C. THEOPHANOUS Gika Jika) - I move:

If '" the employer in writing ... requested the worker to

disclose all pre-existing injuries ...

What happens if the employer asks in writing, 'Do
you have any pre-existing injuries?'. When asked the
question by an employer a prospective employee
will have to answer it. He will not be able to just
leave it blank. If he did the employer would ask the
question again. In effect he has to say, 'No', which
means he has to tell a lie if he wants to get a job.
People will be injured and will not be eligible for
compensation. It is a sad state of affairs that we have
come to this.
Committee divided on omission (members in
favour vote no):

Ayes, 31
Asher, Ms
Ashman,Mr
Atkinson, Mr

Best, Mr
Birrell, Mr
Bishop, Mr (Teller)
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover,Mr
Craige, Mr
Davis, Mr D. MeL.

Hallam, Mr
Hartigan, Mr
Katsambanis, Mr (Teller)
Knowles, Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross, Or
Smith,Mr
Smith, Ms
Stoney, Mr
Strong,Mr

30. Clause 24, omit this clause.

These three amendments are about an increase in the
hearing threshold from 7 per cent to 10 per cent. It is
another example of reducing benefits of workers.
There is no logic to it except to say, 'Here is another
cost-saving exercise'. Can we look forward next time
to the minister proposing 15 per cent, 20 per cent or
whatever?
I ask the minister a specific question because
obviously we are going to disagree on this. It is not
clear to me whether the way the provision is worded
a second claim would be allowed once someone had
got to the 10 per cent threshold. Perhaps it can be
clarified by the advisers whether if a person gets to
the 10 per cent threshold and makes a claim, has a
deterioration and makes further claim, the further
claim can be dealt with in smaller denominations of
less than 10 per cent or can be dealt with only in
10 per cent blocks. On one reading of the act it is
necessary to reach the 10 per cent threshold and then
get another 10 per cent. The wording suggests it is
necessary to get another 10 per cent block before
another claim can be made. Can that be clarified?
Hon. R. M. HALLAM (Minister for Finance) My advice is that we are not sure, Mr Theophanous.
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Hon. T. C. Theophanous - What is it that you
would like, Minister? Make a decision.
Hon. R. M. HALLAM - I am not sure what the
preference would be. I had not thought about it until
you raised it with me.
Hon. T. C. Theophanous - The current situation
is that a person gets to 7 per cent and if that person's
hearing deteriorates he or she is entitled to
incremental claims - it does not have to be in 7 per
cent blocks. I would have thought it was a fairly
simple and straightforward thing to say that the
intention is not that it be in 10 per cent blocks. I do
not believe that would have been the government's
intention, and that would probably clarify it.
Hon. R. M. HALLAM - It certainly was not my
intention, but in view of the inquiry I am not sure
that I can clarify that given the way the clause has
been drafted. I will clarify that to my satisfaction,
and I can give the committee my assurance that that
was certainly the intention of the clause.
Hon. T. C. mEOPHANOUS (Jika Jika) - I
thank the minister for what he said. The opposition
intends to divide on the clause because it objects to
the increase from 7 per cent to 10 per cent.
Hon. D. A. NARDELLA (Melbourne North) - I
ask the minister why there has been an increase from
7 per cent to 10 per cent. We had this debate when
the threshold of 7 per cent was imposed. The
minister did that some time ago. Why has the bar
now gone up so much? My understanding
concerning hearing loss is that each percentage is an
exponential increase, not a flat rate of increase,
which means it is a greater loss of hearing. It is a
decibel measure.
Hon. R. M. HALLAM (Minister for Finance) The threshold of 10 per cent was chosen to make it
consistent with the rest of the legislation. We have a
standing threshold of 10 per cent, and the decision
was made to have a hearing loss threshold
consistent with that.
House divided on omission (members in favour
vote no):

Ayes, 32
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter,Mr

Furletti, Mr
Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
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Best, Mr
Birrell, Mr
Bishop,Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover,Mr
Craige, Mr
Davis, Mr D. Mcl.
Davis, Mr P. R.
de Fegely, Mr
Forwood,Mr

Knowles,Mr
Lucas,Mr
Luci<ins, Mrs
Powell, Mrs (Teller)
Ross, Dr
Smith,Mr
Smith,Ms
Stoney,Mr
Strong, Mr
Varty, Mrs
Wells, Or (Teller)
Wilding,Mrs

Noes, 10
Eren,Mr
Gould, Miss
Hogg,Mrs
McLean,Mrs
Nardella,Mr

Nguyen, Mr (Teller)
Power,Mr
Pullen, Mr (Teller)
Theophanous, Mr
Walpole,Mr

Amendment negatived.
Oause agreed to.
Oause25
The CHAIRMAN - Order! I invite
Mr Theophanous to move his amendment 33, which
will test amendment 34.

Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
33. Clause 25, page 26, lines 9 to 23, omit proposed
sub-section (7).

Amendments 33 and 34 refer to the AMA guide.
Amendment 34 would omit the words '(other than
chapter 15) as modified by this act', and we have
already discussed chapter 15. The opposition has
also put its objections to proposed new
subsection (8). Amendment 33 would have the effect
of removing the reference to the psychiatric
component as well. We have discussed both
proviSions.
Amendment negatived; clause agreed to; clauses 26
and 27 agreed to.
Oause28
Hon. T. C. THEOPHANOUS (Jika Jika) - In
moving amendment 35, I will canvass
amendments 36 to 42, which seek to amend
clause 29. I move:

35. Clause 28, page 43, after line 17, insert-
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If a worker has an entitlement under this
section, he or she may be paid either in
accordance with this section or in accordance
with section 93CA, 93CB, 93CC or 93CD,
whichever is the greater entitlement.".

"(15)

This amendment and the others seek to reinstate
some of the weekly benefits the legislation erodes. I
will go through each briefly. Amendment 35 would
insert proposed new section 93C(15) which would
say:
If a worker has an entitlement under this section, he or
she may be paid either in accordance with this section
or in accordance with section 93CA, 93CB, 93CC or
93CD, whichever is the greater entitlement.

That would allow workers to be paid under the old
scheme or the new scheme, whichever offers the
highest amount. It is aimed at those workers who
are currently on 70 per cent and under. It would not
apply to the 5 per cent rate because it does not
involve new injuries. The amendment has been
moved because it is unfair to have one class of
people getting 5 per cent less than a new class.
Amendment 36 seeks to insert '26 weeks' rather than
'13 weeks' in proposed section 93CA. We have
already been through that. A period of 26 weeks
~ould bring the legislation into line with legislation
ID other jurisdictions. I have already said that in
South Australia, which is the only comparable state
without common-law rights, the initial period is
52 weeks and the maximum payment is $1337.BO.
The least we can do is keep the level we currently
have, which is 26 weeks.
Amendment 37 will insert the word 'actual' so that
the provision reads, '95 per cent of the worker's
actual pre-injury average weekly earnings'. The
committee has already debated that issue. The same
applies to amendment 3B. Amendment 39 seeks to
differentiate not on notional earnings but on current
weekly earnings, which I am sure the minister
understands.
Amendment 40 does the same thing for notional
earnings. The main issues here revolve around
amendments 35 and 36, which have not been
canvassed. They attempt to ensure that workers
recei~g 70 per cent of their pre-injury earnings are
not disadvantaged by substituting '13 weeks' for '26
weeks.'
Amendment negatived; clause agreed to.
Clause 29
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Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
43. Clause 29, page 46, line 15, omit "75" and insert "SO".

I will detail amendments 43 to 54. Amendment 43
seeks to increase ~e amount of 75 per cent to BO per
cent because that IS more appropriate. I suggest
75 per cent is a bit mean; 80 per cent is the midway
figure between those currently on total and
permanent incapacity and those on serious injury.
The figures provided by the Victorian Workcover
AuthOrity suggest that some 6100 workers are
classified as TPI and around 4500 are classified as
seriously injured, so the number of TPls is increasing
and the number classified as seriously injured is
being reduced.
The government aims to cut the cost of Workcover. I
have already referred to the 75 per cent rate. Further
savings will occur as a result of the reduction from
26 ~ee~ to 13 weeks for first entitlement payments,
which will apply to everyone. That will result in
considerable savings. I should have thought when
all of those things are put together it would be much
fairer to move to BO per cent.
I know the minister will say, 'But we have increased
~e level to ~B50'. I suppose at the end of the day this
IS an ~ctuanal question as much as anything else,
but gIVen the way the government calculates the
pre-injury weekly earnings, $850 will not provide
Significant increases to many more people.
In addition, small increases will be paid to some
wor~ers while others are excluded. As I said, BO per
cent IS ~ reasonable figure. Is the minister prepared
to consIder whether the actuarial advice suggests
that 80 per cent is affordable?

Amendment 44 refers to the issue of actual earnings
again. The same applies to amendment 45 for
notional earnings, which are currently weekly.
Amendment 46 is the same.
Amendment 47 omits the subparagraph which states:
where the worker's employer cannot provide suitable
employment, makes every effort to return to work in
suitable employment at another place of employment.

That should not be up to the worker alone. The
employer should help find the worker suitable
employment. It should not simply be put back onto
the employee as another obstacle in getting paid the
benefits. If the government wanted to create a
balance it would put a similar obligation on the
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employer to find the worker suitable employment in
another place of employment.
Amendment 48 is consequential. Amendment 49
inserts a clause which states:
Without derogating from the obligations imposed
under section 122, where the worker's employer cannot
provide suitable employment, the employer should
make every effort to assist the worker to return to work
in suitable employment at another place of
employment.
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aggregate terms the entitlement to injured workers
would not fall. The conclusion was that we were
required to strike the benefit rate of 75 per cent.
We considered that very carefully; in fact we
agOnised over how we might get the best possible
outcome for those unfortunate enough to be caught
up in the process. I am happy to give the
commitment. That was the first thing that went back
on the table when we considered the suite of
changes. I would have loved to make it 80 per cent.
Hon. T. C. Theophanous - The Premier did offer

It clearly makes the point that this ought to be, at the
minimum, a joint obligation of both the employer
and the employee.

it.
Hon. R. M. HALLAM - There were other
components of the same offer.

Amendment 50 is consequential on other
amendments. Amendment 51 once again is about
total and partial incapacity.

Hon. T. C. Theophanous - The same
components you have now.

Amendment 52 is consequential, seeking to install 80
rather than 75 per cent.

Hon. R. M. HALLAM - It was not offered in
isolation.

Amendment 53 is consequential on other
amendments discussed by the committee, and
amendment 54 is also consequential, seeking to
install 'incapacity' for 'capacity'.

Hon. T. C. Theophanous -It was offered on the
basis that the unions pull their heads in.

Hon. R. M. HALLAM - I am happy to respond
to the honourable member's comments regarding
the level at which the benefit rate was strucknamely, 75 per cent as opposed to 80 per cent. I have
some sympathy for his comments. I would like to
have made the rate higher than 75 per cent, and I
will not offer - Hon. T. C. Theophanous - Didn't the Premier
offer to, at one stage?
Hon. R. M. HALLAM - I will not offer you the
explanation that 75 per cent is any fairer in terms of
entitlements of those currently on 75 per cent as
opposed to 90 per cent because, as you pointed out,
some other issues should be considered in the same
context, and the cap was one. But the suite that we
looked at was much broader than that as well.
The government discussed this in respect of the
grandfather issue, in general terms, and there were
some other ramifications. We also considered it
against the background of the $300 000 for
non-economic loss, and we actually changed the
levels at which the various entitlements cut in; so we
went back to square one and looked at the
commitment we had given in advance - that in

Hon. R. M. HALLAM - There was that to it as
well.
Hon. M. M. Gould - In your view the unions
needed to pull their heads in.
Hon. R. M. HALLAM - We agree to differ on
that as well. It was an effective offer that was on the
table and the unions said, 'Up your jumper'. It was
not put on the table in isolation, that is my point. It
was part of a package, and we reconsidered the
package.
I am happy to give this commitment to
Mr Theophanous: the issue of benefits will remain
very high on the list of priorities in respect of any
further reconsideration of the scheme.
Hon. T. C. THEOPHANOUS (Jika Jika) - I need
to make this point: the Premier made the offer. There
is no difference between the package included in the
bill and the package suggested by the Premier
except that this component is missing. It must have
been checked by actuaries and it must have been
deemed to be affordable. The only reason it has been
withdrawn is that the Premier did not get his way
and people were not prepared to be silenced. Be that
as it may, the minister did not indicate to the house
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his view on the obligations of both employers and
employees.
Hon. R. M. HALLAM (Minister for Finance) - I
am quite relaxed about the search for suitable
employment being a joint obligation. I know that in
the vast majority of cases employers will be
absolutely prepared to be involved in that,
particularly in those cases where the employers are
unable to provide employment directly.
I make this point in an earnest way: we really cannot
expect to have hordes of employers running around
searching for work for those caught up in the
process. 11tis prOvision simply ensures that
employees also take an interest in the search for
alternative employment. The effect of
Mr Theophanous's amendment would be to delete
that completely, and that is not realistic.
Hon. PAT POWER Gika Jika) - Proposed
section 93CB(b)(iii) at page 47 of the bill is proof that
the government is making a demand of injured
workers that it is not prepared to make of
employers. It is not a question of the minister asking
injured workers to have an interest. The bill provides
that injured workers make every effort to return to
work in suitable employment. Who is to decide what
'every effort' means? The minister says one cannot
have hordes of employers looking for work for
injured workers, but he expects hordes of injured
workers without any support or resources to look
for suitable employment.
If the bill is to remain as it stands, it is further
evidence of the preparedness of the government to
treat injured workers in a discriminatory manner
and in a way that disadvantages things.

Hon. R. M. HALLAM (Minister for Finance) - I
refer Mr Power to section 93A(3)(a)(iii) of the
Accident Compensation Act. Mr Power will find the
provision we are speaking about is part of the
existing act.

Amendment negatived.
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
55. Clause 29, page 50, lines 23 to 25, omit all words and
expressions on these lines and insert "than 40 per
cent of the worker'S pre-injury ordinary hours;
and".

This amendment seeks to omit the words '15 hours
per week and is in receipt of current weekly
earnings of at least $100' and insert '40 per cent of

1359

the worker's pre-injury ordinary hours'. This is
simply an attempt to highlight the fact that, in many
instances, the application to receive weekly
payments is based on the insurer being able to
determine that a worker's entitlements to weekly
payments do not cease after the expiry of the second
entitlement period within the meaning of
section 93CB(l) if the authority is satisfied that the
worker has returned to work for a period of not less
than 15 hours.
The opposition seeks to insert '40 per cent of the
worker's pre-injury ordinary hours'. That is a fairer
way of doing it. Employees work different hours;
some injured workers work part time or half time.
An employee working 20 hours a week would have
to work for three-quarters of the time he worked
before he had the right to claim. The opposition's
amendment is a fairer system. I ask the minister to
think about it in the future.
Hon. R. M. HALLAM (Minister for Finance) - I
am happy to think about it in the future. We thought
about it earnestly when we were drawing up the
specific clause to which Mr Theophanous has
referred. This is a new entitlement which takes an
injured worker beyond the cliff of 104 weeks in
circumstances where the worker is able to work less
than 40 hours a week. We did not believe the
capacity to do some work in those circumstances
should be somehow a penalty on that worker. That
is a new circumstance.
The question then arose of a reasonable test of that
process. We chose 15 hours and $100 to ensure it
was not some sort of token process or open to
manipulation in the context of a family company.
The government is trying to establish the bona fides
of and protect those involved, given the special
circumstances of the people who find themselves in
that category.

Amendment negatived; clause agreed to.
Oause30
The CHAIRMAN - Order! Amendments 55 to
59 were canvassed earlier. I invite Mr Theophanous
to move amendment 60.
Hon. T. C. THEOPHANOUS Gika Jika) - I move:
60. Clause 30, page 55, lines 30 and 31, omit

paragraph W.
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I believe the amendment is consequential on
amendment 36.

overcome an anomaly, but it seems the opposition's
amendment is misconceived.

Amendment negatived; clause agreed to.

Amendment negatived; clause agreed to; clause 32
agreed to.

Clause 31
Clause 33

Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
61. Clause 31, omit this clause.

The committee should note amendment 61 will also
test amendment 83. The amendment seeks to omit
the clause.
Hon. R. M. Hallam - We think there has been a
misunderstanding and that your amendment has an
unintended consequence.
Hon. T. C. THEOPHANOUS -It may be an
error. I will have to refer to the act.
Hon. R. M. HALLAM (Minister for Finance) - I
may be able to offer the committee some assistance.
The effect of the deletion of clause 31 would be to
remove the benefits that give 12 months of weekly
payments to workers injured within 12 months of
retirement. We suspect the amendment is
misconceived.
Hon. T. C. THEOPHANOUS (Jika Jika) - The
amendment is about people who retire. The minister
wants to insert in section 93£ the words 'within the
period. of 52 weeks before attaining retirement age
or' after the word 'injured', which will mean that
after attaining retirement age a worker would be
entitled to weekly payments for no more than the
first 52 weeks, whether consecutive or not, if there is
an incapacity to work.
At the moment, if the retirement age is 65 the worker
is entitled to a further 52 weekly payments after
turning 65. The government is saying that if within
52 weeks before attaining the retirement age the
work~r is injured and does not continue for the full
52 weeks, he would receive a lesser payment.
Hon. R. M. HALLAM (Minister for Finance) - I
understand the circumstances to be those described
by Mr Theophanous, but for one point. As the law
stands, if a claim arises within the final 12 months
before retirement, the entitlement ceases on the
65th birthday. The bill gives 12 months cover in
those circumstances, but the effect of the
opposition's amendment would be to knock that
out. The government's amendment is designed to

The CHAIRMAN - Order! Amendment 62 will
test amendments 63 to 73, which seek to amend
clause 36.

Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
62. Clause 33, page 58, line 3, omit "12 November 1997"
and insert "conunencement of section 33 of the
Accident Compensation (Miscellaneous
Amendment) Act 1997".

Amendment 62 will have the effect of not making
the changes to the table of maims retrospective.
Proposed section 98(6) would allow workers injured
before 12 November 1997 to claim under the old
system.
Amendment 63 seeks to omit proposed
sections 98C(2) and (3). The opposition does not
believe the formula is fair, as we made clear during
the second-reading debate. A worker with
horrendous injuries has to reach the 80 per cent
threshold on the AMA scale to receive the $300 000.
The opposition believes a better way would be to
insert a simple clause that would read:
The amount of the non-economic loss in respect of
permanent impainnent is to be based on the worker's
degree of impainnent and level of incapacity to an
amount not exceeding $300 000.

The opposition is happy to leave the cap at $300 000,
but it is unhappy with the way the provision has
been calculated. Injured workers first have to jump
the 10 per cent hurdle before they can get anything.
Having jumped over that, they must jump over a
number of hurdles that the government has put in
their way before they can claim up to $300 000.
Hon. R. M. Hallam - They are not hurdles.
Hon. T. C. THEOPHANOUS - The formula is
based on the AMA calculations. The opposition says
it ought to be based on the degree of impairment
and the level of incapacity.
Amendments 64 to 72 inclusive are consequential.
Amendment 73 would ensure the loss of an injured
worker's functions would include the effective loss
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of those functions rather than he or she having to
physically lose the functions in question.

the lump sum rules. The opposition hopes it does
not apply in the way suggested by its legal advice.

My concern about the table of maims and
section 98C led to the opposition obtaining a legal
opinion from a Latham Chambers Queen's Counsel.
The opinion states:

Committee divided on omission (members in
favour vote no):

I am particularly concerned with the so-called 'no
disadvantage' clause in section 98E. In the
second-reading speech the minister referred to this 'no
disadvantage' test. However, a number of points
should be made about that provision. It is only
applicable where there is a total loss. As my instructing
solicitor is aware, only a minuscule number of injuries
result in claims where there is a total loss of a bodily
limb or other total loss referred to in the table in
section 98E. Almost all injuries involve partial losses.
There is no guide as to what constitutes a total loss for
the purposes of the table. For example, if a worker
suffered an almost complete amputation to the leg
leaving a small stump, is this regarded as a total loss? A
reference in the table to a total loss including the
permanent total loss of use of such a limb does not
greatly assist resolution of this problem.
On the basis of that legal advice from a prominent

QC the prospect is that, perhaps inadvertently, the
table of maims was constructed with the use of the
term 'total losses' . The minister may well have
created a circumstance where except in rare
circumstances a complete and total loss would result
in no claimants, or at least no claims, under the table.
I am not sure whether that was intended. Perhaps
the legal advice is incorrect.
The opposition strongly objects to the 10 per cent
and is concerned that the minister should take note
of the opposition's amendment 73. Will the minister
answer our concerns?

Ayes, 31
Asher, Ms
Ashman,Mr
Atkinson, Mr (Teller)
Baxter, Mr
Best,Mr
Birrell, Mr
Bishop, Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover, Mr
Oavis, Mr O. McL.
Oavis, Mr P. R.
de Fegely, Mr
Forwood,Mr
Furletti, Mr

Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross, Or
Smith, Mr
Smith, Ms (Teller)
Stoney,Mr
Strong,Mr
Varty,Mrs
Wells, Or
Wilding,Mrs

Noes, 9
Eren,Mr
Gould, Miss (Teller)
Hogg,Mrs
Nardella,Mr
Nguyen, Mr

Power, Mr (Teller)
Pullen,Mr
Theophanous, Mr
Walpole,Mr

Craige,Mr

McLean,Mrs

Pair
Amendment negatived.
Gause agreed to; clauses 34 to 37 agreed to.
Gause 38
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:

Hon. R. M. HALLAM (Minister for Finance) The rules have not changed on the treatment under
the table. The no-disadvantage test was introduced
to ensure that so far as was possible we could
demonstrate that nobody was disadvantaged as a
result of the introduction of a different basis of
assessing non-economic loss. The honourable
member is concerned about the way the proviSion
will work in practice. His legal advice is inconsistent
with the advice we were given when drafting the bill.
Hon. T. C. THEOPHANOUS (Jika Jika) - The
opposition places on record its strong objection to
the introduction of the 10 per cent threshold, which
will cut out many people from any payment under

74. Clause 38, omit this clause.

The purpose of the amendment is to remove those
features of the bill that are designed to dictate how a
lump sump payment will be made.
The minister has told us that he has been in touch
with the federal minister and that the federal
minister has told him that she is looking at how the
change to lump sum payments will affect DSS
payments. The minister seems confident that the
DSS payments will not be disallowed. I understand
that he has given his assurance that the clause will
not be implemented until such time as proper
arrangements are in place.
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There are other issues beyond that which we want to
make absolutely clear. One of them relates to the
paternalistic attitude of the Victorian Workcover
Authority to injured workers concerning their
entitlement to their own money. We think it is
simply a measure to delay the payment of
appropriate lump sums to injured workers. It runs
counter to all the principles the government
espouses about the rights of the individual, the
ability of individuals to control their own lives and
all that stuff. Instead, you throw them out the
window whenever it suits you.
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a net saving to the commonwealth,

Mr Theophanous of some $26 million per annum, which is the sum
mentioned in your letter.

Senator Newman then says:
My department is still finalising its own costings but
expects them to be of a somewhat lesser, though still
Significant, magnitude.

She goes on to say:
At the very least people should be given a choice. If
they want to go onto the scheme to receive weekly
payments, so be it; but I dare say very few people
would make such a choice if it were offered to them.
We think that part of the bill is paternalistic. We do
not think it is necessary, and we ask the government
to rethink it.
The minister got upset when I read out what a
particular Workcover Authority officer said, but the
fact is that those comments were made. The attitude
that injured workers waste their money and cannot
be trusted with lump sums runs right through the
authority. That sort of paternalism has no place in a
modern democracy. We should not have to put up
with it, and injured workers should not have to put
up with it either. We oppose the clause.
Hon. R. M. HALLAM (Minister for Finance) - I
suspect we will again determine this to be an issue
of policy. Our view is that we should move away
from the lump sum mentality at every opportunity.
We see the payment of lump sums as inconsistent
with the primary objective of getting people back to
work. In that context it is relevant to note the terms
of the letter sent to me by Jocelyn Newman, the
federal Minister for Social Security, about the effect
of the clause. In her letter she says in part:
As you note, during our discussions on 21 October, I
indicated support for the proposed change from paying
compensation for non-economic loss from lump sums
to instalments. I indicated some concerns about the
possibility of cost-shifting, however.

She goes on to say:
Officers of the Victorian Workcover Authority have
since supplied further details of the proposed package
of reforms. They estimated a net saving to the
commonwealth -

Given these savings, and on the understanding that the
department will be able to continue liaison and
negotiation with the [Victorian Workcover
Authority) on other aspects of the package, to ensure an
implementation which is in the best interests of all
parties, I am happy to confirm my in-principle support
for favourable treatment of periodic payments of
compensation for non-economic loss.

She then makes the observation:
This would require a change to the Social Security Act
and would need to be considered in the context of the
1998 budget.

I am happy to give the committee an assurance that
until the legislation Senator Newman spoke of is
passed, we will not proclaim the clause. I think that
is a fair undertaking.
Hon. T. C. THEOPHANOUS Gika Jika) - I
thank the minister for that commitment, but I want
to make a point here. We do not want to come back
when this is finally resolved. I notice in the letter
that is provided by the minister that the Victorian
Workcover Authority estimated a net saving to the
commonwealth of some $26 million. If the
commonwealth is making a saving of $26 million it
means that there is an entitlement not going to the
workers; somebody is going to be paid the
$26 million. The consequence of that is that it is not
simply for us a matter of the commonwealth doing a
deal with the state and saying, 'Look, we'll pass this
thing and give them a partial benefit whereby they
don't lose all of their social security rights but they
lose some', and in the event the commonwealth gets
$26 million. If that is what this is all about then again
the workers are going to miss out.

The opposition wants an assurance that irrespective
of what the commonwealth does the workers will
receive no less in a benefit under any proposal that is
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put up in terms of weekly payments that will be
provided under this scheme than they would receive
if they were going to be paid in a lump sum.

Hon. T. C. THEOPHANOUS - Because they
have to get permission before they go in case they
die?

Hon. R. M. HALLAM (Minister for Finance) That is the basis of the original commitment I gave
to the honourable member and to the Parliament.
We are not prepared to proclaim that provision in
the legislation until we are absolutely satisfied that
no worker will be disadvantaged as a result of the
change from a lump sum to periodic payments.

Hon. R. M. Hallam - If you want to make it
difficult, that is your option; but at half past 9 in the
morning I would have thought we could find a way
around it. This is simply to stem any likely abuse in
the future.

Amendment negatived; clause agreed to.
Clause 39

Hon. T. C. THEOPHANOUS (Jika Jika) - I move
amendment 75, which will also test amendments 76
and 77:
75. Clause 39, line 5, omit "(1)".

This is one of those petty issues where the
government has again shown how mean-spirited it
is, because with these proposed amendments it
seeks to impose a test on workers who die overseas
whereby they have to get prior permission from the
Victorian Workcover Authority before they become
eligible to receive the cost of the funeral. I do not
know how a worker who dies overseas will be able,
in those circumstances, to make international phone
calls or whatever is required.

Honourable members interjecting.
Hon. T. C. THEOPHANOUS - It is what they
are required to do. They must contact the Victorian
Workcover Authority to get prior permission before
the funeral can take place. That is another example
of the pettiness and mean-spiritedness with which
this minister and the government have approached
the legislation.
Hon. R. M. Hallam - I think that is an unfair
representation. The clause simply ensures that
where an injured worker chooses to go overseas to
have some sort of medical treatment, say a back
operation in Sweden, he or she would be required to
get permission beforehand - nothing more. No
reasonable request will be - Hon. T. C. THEOPHANOUS - Before they go to
Sweden?
Hon. R. M. Hallam - Yes.

Hon. T. C. THEOPHANOUS - I quote from the
same legal advice the opposition received in relation
to this clause and that I read out earlier:
This seeks to avoid a payment for a burial or cremation
costs for workers outside Australia unless the
self-insurer gives prior permission.

This seems to be rather petty, as such claims would
be very few in number. If a worker dies overseas,
does the government really expect the person's body
to remain unburied until the authority, employer,
authorised insurer or self-insurer investigates the
claim? It is a good question and it indicates yet again
how another clause in this bill was not thought
through. As a consequence a whole range of
workers - mainly of ethnic background - will be
disadvantaged. So much for your government
support for multiculturalism.

Honourable members interjecting.
The CHAIRMAN - Order! We have had a very
reasonable debate. It has been long but reasonable,
and I ask members to stay calm while we move
some of these amendments.
Hon. PAT POWER (Jika Jika) - I support
Mr Theophanous in his concern about this
amendment. I listened with interest to what the
minister said, which was that the intention was to
create a circumstance where if an injured worker
went to Sweden for an operation on his or her back
it would be necessary for that injured worker to get
permission from the Workcover Authority first.
Certainly the opposition would not have any
difficulty with that, but the explanatory notes in
relation to clause 39 say:
... by limiting the circumstances in which the authority,
employer, authorised insurer or self-insurer is liable to
pay the costs of services or burials or cremations
carried out outside Australia.
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We are not speaking just of an injured worker
getting approval from the Workcover Authority to
travel overseas to have treatment or an operation. It
is quite reasonable for the opposition to point out
that this will affect primarily workers from
non-English-speaking backgrounds, workers who
have clear-cut cultural traditions in relation to
burials or cremations. I am not suggesting for a
minute that the minister was avoiding it in his
answer before; I just wanted to draw his attention to
the fact that the government's own explanatory
notes make it absolutely clear that the clause is
essentially talking about prior permission to die
overseas.
Hon. R. M. HALLAM (Minister for Finance) - In
like fashion I respond to Mr Power in the
terminology used in new section 99(20):
Sub-section (2B) does not apply if the worker Or
claimant satisfies the Authority, employer, authorised
insurer or self-insurer that because of an emergency
situation(a) it was necessary to immediately provide or carry out
a service or burial or cremation specified in
sub-section (1);

Hon. M. M. GOmD (Doutta Galla) - For a
number of cultural communities it would be deemed
to be an emergency to be buried; that is their culture.
If, say, a Jewish person who is covered under
Workcover travels overseas and dies, the Jewish
religion requires that person to be buried within
hours of death. The same situation applies in many
Muslim communities. It is exactly the same thing,
and it is not an emergency; it is a fact of the culture
and the religion of those community groups. That is
our main concern in relation to this proposed
amendment.
Committee divided on omission (members in
favour vote no):

Ayes, 31
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr

Best, Mr
Birrell, Mr
Bishop,Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover,Mr
Davis, Mr D. MeL.

Hallam,Mr

Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luekins, Mrs
Powell,Mrs
Ross, Or
Smith,Mr
Smith, Ms
Stoney, Mr (Teller)

Strong,Mr

Thursday, 11 December 1997

Davis, Mr P. R
de Fegely, Mr
Forwood,Mr
Furletti, Mr

Varty,Mrs
Wells, Or
Wilding, Mrs (Teller)

Noes, 9
Eren,Mr
Gould, Miss
Hogg, Mrs (Teller)
McLean,Mrs
Nguyen, Mr (Teller)

Power,Mr
Pullen, Mr
Theophanous, Mr
Walpole,Mr

Craig, Mr

Nardella, Mr

Pair
Amendment negatived.
Gause agreed to; clauses 40 to 41 agreed to.
Clause 42

The CHAIRMAN - Order! I ask
Mr Theophanous to move amendment 78, which
will also test amendments 79 and 80.
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
78. Clause 42, lines 11 to 13, omit all words and
expressions on these lines and insert"given by the
person or another person on his or her behalf to
the employer."

'The purpose of the amendments is to replace what is
unworkable and unjust in the process by which an
employee gives notice of a particular injury.
Currently, the act provides that an injured person or
a person representing an injured person should
notify the employer of an injury as soon as possible.
Clause 42 changes that to provide that the person
must give notice within 30 days or have access to no
compensation whatsoever.
Amendment 78 amends the provision so that the
worker must give notice of the injury, but removes
the time limit. Essentially, it inserts the words 'given
by the person or another person on his or her behalf
to the employer'. I should have thought that to be
fairly reasonable, but the minister might take the
view that if somebody notifies on behalf of the
injured worker it is more or less the same.
Amendment 79 seeks to insert' or when a claim for
compensation in respect of the injury is given to or
served on the employer'. Again, that is added to the
end of a process for notice to be given to an
employer. Amendment 80 seeks to omit proposed
subsections (4) to (6). The provision concerns
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employees notifying injuries in writing and not
being entitled to recover compensation under the act
unless notice has been given to the employer within
the specified time. The authority, authorised insurer
or self-insurer may waive the time limit. I do not
believe that is a fair application of the process and
for that reason the opposition opposes the provision.
Perhaps the minister will indicate his view in
relation to somebody else notifying the employer
about a worker's injury.
Hon. R. M. HALLAM (Minister for Finance) - I
am happy to put on the record that I would regard
notice by a third party that effectively records the
injury to constitute notice of injury. I am sure
Mr Theophanous understands why that change was
introduced. By deeming a claim, whenever it is
made, to be notice of injury, the current section 102
provides no real effective obligation on an injured
worker to give early notice of the injury. I hope all
members of the committee would understand why
that is not a satisfactory circumstance. It is not in the
best interests of either the injured worker or the
employer.
Late notification prevents employers from putting
injury prevention and post-injury management
measures in place. Claims made after workers have
left employment are very difficult to verify and
manage. The workers will not have records of the
injuries if the incapacities arise much later. It is for
the very best reasons that the government wants a
formal process under which the recording of injuries
is effected.
Amendment negatived; clause agreed to.
Clause 43
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
81. Clause 43, lines 17 to 33, page 77, lines 1 to 35, page
78, lines 1 to 35 and page 79, lines 1 to 28, omit
sub-clause (2) and insert '(2) In the Accident Compensation Act 1985(a) in section 104(1) for "or 98A" substitute ", 98A
or 98C";
(b)

in section 1000(l) for "and 98A" substitute
", 98A or 98C";

(c)

in section I04A(3) omit "and 98A" and insert
", 98A or 98c".'.
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The amendments change the process of the new
lump sum prOvisions.
Amendment negatived; clause agreed to.
Clause 44
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
82. Clause 44, omit this clause.
Amendment 82 has been canvassed by
amendment 61.
Amendment negatived; clause agreed to.
Oause45
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
83. Clause 45, lines 16 to 23, omit proposed
sub-section (l) and insert "(1)

A worker or the dependants of a worker shall
be entitled to compensation in respect of an
injury arising out of or in the course of, or due
to the nature of, employment.".

Amendment 83 will test amendment 84 and seeks to
omit proposed section 134A(1):
A worker who is, or the dependants of a worker who
are or may be, entitled to compensation in respect of an
injury arising out of or in the course of, or due to the
nature of, employment on or after 12 November 1997
shall not, in proceedings commenced in respect of the
injury or otherwise, recover any damages of any kind.
This prOvision removes Victorian workers' rights to
sue under common law. For that reason the
opposition is violently opposed to the provision. For
honourable members who know what we are talking
about, the clause makes it clear: 'in respect of the
injury or otherwise, recover any damages of any
kind'.
The Victorian Workcover Authority leaflets and the
propaganda sent out did not contain the words 'that
workers would not be able to recover any damages
of any kind'. It might have been better if they had
included some of the words from the legislation. The
opposition's amendment seeks to insert the words:
A worker or the dependants of a worker shall be
entitled to compensation in respect of an injury arising
out of or in the course of, or due to the nature of,
employment.
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If the opposition's amendment is successful, the use
of common law will be reinstated for workers in
Victoria. I again appeal to government members to
stand up for common law in Victoria. After a debate
which has lasted in this place for almost 24 hours, I
appeal to them to stand up and be counted on the
question of common law. Common law is one of the
great traditions that has protected the rights of
individuals through the ages. It is totally
inconsistent to claim that you believe in liberal
philosophy, in the rights of the individual as a
liberal, and then to pass legislation that removes
those individual rights discriminates as savagely as
this legislation does puts a worker in a different
category from everyone else and will create a whole
range of anomalies in our community, whether that
be because some people will be working and will
therefore not be able to claim while others are not at
work and will be able to claim, or whatever the
reason.
This is a disgraceful piece of legislation, and the

most disgraceful proviSion in this disgraceful piece
of legislation is the clause we are debating at the
moment, which removes the right of all Victorians to
sue under common law if they are injured at work in
this state.
Hon. R. M. HALLAM (Minister for Finance) The honourable member will not be surprised to
hear me say that the government does not accept his
amendment. The issue has been extensively
canvassed. I have taken part in the same debate the
honourable member refers to. It is one of the most
extensive debates in my time in this Parliament. As I
have said, all the issues have been well and truly
canvassed over the currency of the debate and the
amendments are unacceptable to the government.
Committee divided on omission (members in
favour vote no):

Wells,Dr
Wilding,Mrs

de Fegely, Mr
Forwood, Mr (Teller)
Furletti, Mr

Noes, 9
Eren, Mr (Teller)

Nguyen,Mr

Gould, Miss
Hogg, Mrs
McLean,Mrs
Nardella,Mr

Power, Mr
Pullen, Mr (Teller)
Theophanous, Mr

Pair
Craige,Mr

Walpole,Mr

Amendment negatived.
Clause agreed to; clauses 46 to 54 agreed to.
Clause 55
The CHAIRMAN - Order! Amendment 88 will
also test amendment 89.
Hon. T. C. THEOPHANOUS (Jika Jika) - I move:
88. Clause 55, lines 10 to 12, omit proposed sub-section
(8).

This is another one of those biased, mean-spirited,
small clauses we have found all the way through
this legislation. This clause seeks to fine workers
$2000 if they fail to comply with a requirement
under the act. It is designed to punish workers who
do not attend meetings organised by the authority.
There is even prOvision that if a worker does not
attend a hearing organised by the authority he or she
will be fined $2000. What a disgrace to be so
vindictive, so arrogant and so anti-worker as to fine
an ordinary worker who fails to attend one of your
hearings up to $2000. It is another example of the
disgraceful way the government has put the bill
together, and it is for that reason we have moved
this amendment.

Ayes, 31
Asher,Ms

Hallam,Mr

Ashman,Mr

Hartigan, Mr

Atkinson, Mr
Baxter,Mr
Best, Mr
Birrell, Mr
Bishop,Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover,Mr
Davis, Mr D. McL. (Teller)
Davis, Mr P. R.

Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross, Dr
Smith,Mr
Smith, Ms
Stoney,Mr
Strong, Mr
Varty,Mrs

Hon. R. M. HALLAM (Minister for Finance) - I
hear the comments made by Mr Theophanous, but
there is some double standard on his part. He was
supportive of the increase in the penalties imposed
upon employers, which have been lifted by almost
500 per cent, but he is prepared to delete the
penalties for workers who fail to attend employment
interviews. This is a serious issue, and we should
expect both parties to take it as seriously as it
warrants.
Hon. T. C. THEOPHANOUS (Jika Jika) - Those
comments cannot go unanswered. The penalties
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have been increased for employers who injure
workers in the workplace. Those penalties have been
increased, and it is about time. They are still not up
to the level in New South Wales. The government's
record is that it has had 76 convictions of negligent
employers over the past 12 months; during the last
year of the Labor administration there were 170.
It is about time the government did something, but
what has it done? It has introduced legislation to
fine workers who do not attend these conferences up
to $2000. 'This is a new provision and it should not
be inserted in the act. The government should be
ashamed of itself for introducing it.

Hon. R. M. HALLAM (Minister for Finance) For the record, I refer Mr Theophanous to
section 164 of the Accident Compensation Act,
which states:
A person must comply with any requirement or
direction made or given under this Part.
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Hon. R. M. HALLAM (Minister for Finance) Let the committee understand the effect of the
amendment moved by Mr Theophanous. He wants
workers who defraud the scheme and are found
guilty but against whom no conviction is recorded to
retain the fraudulently obtained benefits.
Hon. T. C. Theophanous - That is what it is at
the moment, isn't it?
Hon. R. M. HALLAM - If that is what you are
prepared to support, then let the record show that is
precisely what you are supporting. The government
believes allowing proven offenders to retain the
proceeds of the crime brings the law into disrepute,
and it certainly creates inequity between different
offenders. The provision in the bill is an appropriate
change.
Amendment negatived; clause agreed to; clause 58
agreed to.
Cause 59

Penalty:

20 penalty units.

It is part of the existing law.

Amendment negatived; clause agreed to; clause 56
agreed to.
Clause 57
The CHAIRMAN - Order! Amendment 90 will
also test amendments 91 and 92.
Hon. T. C. THEOPHANOUS Uika Jika) - I move:
90. Clause 57, line 17, omit "or found guilty".

'This is another example of the test for workers being
made harder. In relation to refunding money to the
authority, it is not enough for a worker to have been
convicted of an offence, which is the normal test; the
minister has added the words, 'or found guilty'.
That means a higher level of test than previously
applied under this section.
As honourable members would know, there are
many petty offences of which a judge will find a
person guilty but will not enter a conviction. That
level of test has not applied in those circumstances
in the past, but workers will again be penalised by
this bill by the introduction of yet another small test
for them to overcome - this time because of petty
offences.

The CHAIRMAN - Order! Amendment 93 will
also test amendment 94.
Hon. T. C. THEOPHANOUS Uika Jika) - I move:
93. Clause 59,line 21, omit "Authority" and insert
"Minister".

The opposition had to think hard about this one
because the government is seeking to give the
authority the power to issue the general guidelines
for prosecutions, offences and other items, a power
that currently rests with the minister. The
amendment would put it back with the minister. The
opposition is not sure the amendment would
improve the situation, particularly given that
throughout this debate the minister has done the
bidding of the authority anyway.
Hon. R. M. HALLAM (Minister for Finance) - I
am not sure that those comments should be
dignified with a response, but I suspect if I dug far
enough I might actually find a backhanded
compliment, which I will accept.
Amendment negatived; clause agreed to.
Cause 60
Hon. T. C. THEOPHANOUS Uika Jika) - I move:
95. Clause 60, omit this clause.
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These are the standard clauses that the government
puts into virtually every piece of proposed
legislation that comes before this house. We have
seen them in some 150 bills and we have them here
again. They use the constitution to limit access for
workers to the Supreme Court about these
horrendous changes. Obviously the removal of
common-law rights in Victoria would not be
possible without modifying the constitution.
The clause modifies the constitution to take away
workers' rights. It is a disgrace and it shows once
again that the constitution in Victoria is not worth
anything because it can be changed by a simple
motion in both houses of Parliament and people's
rights can be taken away because the government of
this arrogant Premier happens to have a majority in
both houses. We reject the limiting of access to the
Supreme Court.
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already read into Hansard, and I do not intend to do
it again, details of situations where workers have
been killed and the fines have been as low as
$12000 - for a life. That is the sort of system that
the government has condoned over the past five
years.
Hon. R. M. HALLAM (Minister for Finance) - It
is very late. I do not wish to take up the invitation
extended by the Leader of the Opposition, other
than to say that I hope even he would acknowledge
that the penalty increases included in the bill are
already considerable. I hear his description of them
as tokenism. I cannot accept that. The bulk of the
penalties have been increased by up to fivefold. The
government takes the view that the bill sends a
strong signal to the courts to greatly increase the
penalties for serious offences. I think that is implicit
in the changes that have already been passed by the
committee.

Interjections from gallery.
Persons escorted from gallery.
The CHAIRMAN - Order! If there is any further
interference, everybody will be cleared from the
upper gallery.

Amendment negatived; clause agreed to; clauses 71
to 77 agreed to.
Reported to house without amendment.
Report adopted.

Third reading

Interjections from gallery.
Persons escorted from gallery.
Amendment negatived; clause agreed to; clauses 61
to 69 agreed to.
Clause 70
Hon. T. C. mEOPHANOUS (Jika Jika) - I move:
99. Clause 70, line 14, omit "2500" and insert "5000".

The purpose of the amendments is to change the
penalties. If the government were at all serious
about injured workers and about trying to stop
injuries in our workplaces it would accept the
amendments because they would bring Victoria
more or less into line with the New South Wales
level of penalty that can be applied to negligent
employers who cause workplace injuries to
employees.
The amendments would double the 2500 penalty
points proposed by the government to 5000, so we
would have fines of $500 000 and $1 million, rather
than what the government is proposing. We would
not have the situation where employers get off with
token fines for causing the death of workers. I have

Hon. R. M. HALLAM (Minister for Finance) - I
move:
That this bill be now read a third time.

The PRESIDENT - Order! I am of the opinion
that the third reading of this bill requires to be
passed by an absolute majority of the whole of the
number of the members of the Legislative Council.
House divided on motion:

Ayes, 33
Asher,Ms

Hall,Mr

Ashman,Mr

Hallam, Mr

Atkinson, Mr
BIDder, Mr

Hartigan, Mr
Katsambanis, Mr

Best, Mr

Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell, Mrs (Teller)
Ross,Dr
Smith,Mr
Smith, Ms
Stoney,Mr
Strong, Mr

Birrell, Mr
Bishop,Mr
Boardman, Mr (Teller)
Bowden,Mr
Brideson, Mr
Cover, Mr
Craige,Mr
Davis, Mr D. Mcl.
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Forwood,Mr
Furietti, Mr
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Varty,Mrs
Wells, Dr
Wilding, Mrs

Noes, 10
Eren, Mr
Gould, Miss
Hogg,Mrs
Mc Lean, Mrs
Nardella, Mr (Teller)

Nguyen,Mr
Power, Mr
Pullen, Mr (Teller)
Theophanous, Mr
Walpoie,Mr

Motion agreed to by absolute majority.
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There are often complaints about the power the
Legislative Assembly has had for decades to gag
debates and curtail people's right to speak. We have
no such limits in this house, and we cherish our
rights. In an urrinterrupted tradition this house has
never used the gag or the guillotine, or curtailed a
member's right to speak - and that is why we are
here 24 hours after the start of the debate. That
freedom is usually accompanied by a sense of
responsibility on the part of members but that
freedom has been abused by members of the Labor
Party for bit of cheap publicity and a short-term
stunt.

Read third time.

Remaining stages
Passed remaining stages.
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Adjournment
Hon. R. 1. KNOWLES (Minister for Health) - I
move:
That the Council, at its rising, adjourn until a day and
hour to be fixed by the President, which time of
meeting shall be notified in writing to each honourable
member.

Christmas felicitations
Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) - I rise to speak on
Christmas felicitations, and I extend them to
Mrs Hogg in particular. This morning we have seen
the Trades Hall Council choir, B-grade theatrical
performances from the halfwits and a senseless and
childish filibuster by the opposition that has done
nothing for the stature of Parliament and has done
even less for the stature of the Australian Labor
Party.
I apologise on behalf of the Australian Labor Party,
the Liberal Party and the National Party for putting
the staff of Parliament through what happened
yesterday and today as a result of the stupid tactics
of John Brurnby and Theo Theophanous. Parliament
should never be abused in the wanton manner in
which it has been abused by Mr Theophanous. We
should never see the institution of Parliament so
deliberately demeaned as it has been over the past
day. There was a conscious abuse of the generous
privileges of the Legislative Council.

The government was not going to be bluffed by the
opposition into breaking the longstanding and
proper democratic traditions of the house, as the
opposition would have liked it to, by moving the
gag for the very first time. The culmination of the
opposition's stunt was to parody the government as
the ones who had gagged debate. The government
decided not use the gag, and although it was an
unfair imposition on the staff - the Clerks, Hansard
and public servants - it was necessary to keep up
the tradition.
On Tuesday Mr Theophanous voluntarily entered
into an agreement with the government that is
recorded in Daily Hansard. It is an agreement the
media should reflect on. As I recall,
Mr Theophanous agreed that we would debate the
Workcover bill to its conclusion on Thursday. It was
no surprise that we were debating it on Thursday
and no surprise at all that we would debate it to its
conclusion - despite his telling the media this
morning, 'The bill should have been delayed. It
should have been put off. This is unfair'.

The bill ,was debated with his explicit agreement.
The Labor Party agreed with the Liberal and
National parties to do so. It did not have to, but it
did not protest. Not once last Tuesday did the Labor
Party say it was unhappy with the idea of debating
it. It is a fraud to suggest to the media, as he
suggested this morning, that somehow the debate
was unfair and not on Labor's terms. The debate was
on its terms. The Minister for Health is reported at
page 15 of Daily Hansard of Tuesday, 9 December, as
saying:
Earlier today the Leader of the Opposition indicated a
willingness to enter into discussions about the week's
program. Those discussions have been held and by
agreement I can advise the house that we will debate
the Audit (Amendment) Bill today until conclusion.
After opposition business tomorrow we will debate
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and conclude other bills except the Accident
Compensation <Miscellaneous Amendment) Bill, which
will be debated from 10.00 a.m. on Thursday and
concluded on that day, after which the house will rise.

That was the agreement made by this hollow figure,
who later led a B-grade comedy troupe out of the
house, telling the media, 'We are going to protest'.
Let the media call him to account for abusing the
traditions of Parliament, for breaking a deal that he
voluntarily and openly entered into with the other
parties, and for making a farce of his party because
of the tactics he employed. We have to live through
this, and we will. We will do it without altering the
traditions of the house. We will continue to defend
them, despite the fact that in the wee hours of the
morning it seems an absurdity to be putting
everyone through it.
We will stand by the traditions and will live with the
duplicity and childishness of the Leader of the
OppOSition - but the public should not go without
knowing about it. We should never allow people to
think that that person, who pretends he will be a
minister in a future government, is fit to govern, let
alone fit to lead a party in this house.
I conclude where I started on this matter, by
apologising to all the staff of Parliament for the pain
the Labor Party put them through. It was an
indignity they should not have had to suffer, and I
look forward to the facts being well communicated.
I now turn to a far more pleasant aspect, the
approach of Christmas. This is the last day of the
sittings. At 10.24 a.m. on Friday we get the
opportunity to conclude a sitting day that started at
10.00 a.m. yesterday! In my Christmas felicitations I
want to thank a number of people who help make
Parliament work so professionally and who help
make this house so relevant and efficient.

In particular, I thank you, Mr President, and the
Deputy President, for the outstanding work that you
have both done over the past year. You have been
extraordinarily fair and reasoned in your judgments.
You have brought great credit on the Legislative
Council. I believe my views on the work of
Mr Chamberlain, the President, and Mr Hall, the
Deputy President, will be shared by the opposition.
In particular I thank you both for your forbearance
over the past 241;1 hours. I do not do that in
isolation: your work over the past year has been
something we have all admired. But it is a rich
contrast to some other places.
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I thank the Clerks, as I did on a private occasion last
week, for their work, leadership and stamina. I
appreciate the advice and assistance they give us. I
particularly thank the Housekeeper, Bill Jarrett. In a
personal sense I have never received more courteous
or helpful assistance. His team is a credit to him. His
team here today is a group of people we admire. We
certainly thank them, and I think I speak for
everyone in the chamber when I say to them: thank
you for your work over the past 12 months.
I should like to comment particularly on the work of
Hansard. We congratulate Carolyn Williams on
being appointed as the Editor of Debates and
welcome her elevation to that post. Also, this day
marks the retirement of Erica Flint from Hansard,
who has served there for many years. I think Erica
was here when I started. We thank her for her public
service in Hansard.
Also retiring today - I think she is still here, and
she certainly was here overnight - is Alison Black,
who has served this Parliament for 27 years in the
parliamentary library. Her service to us all has been
enormous. The library has changed a lot in those
27 years, I am sure, and it is now something of a
high-tech den. On behalf of all of us I thank Alison
for the work she has done and the obliging way she
has dealt with members' inquiries.
I also thank the staff of the dining rooms and the
chef for their memorable service. In addition, I
praise the gardener, Paul Gallagher, for his work
and that of his team. We take for granted that the
gardens are in such outstanding condition. They
have certainly improved quite dramatically over the
past five years, although I realise Paul is new to the
post. I congratulate him on his work and thank him
on behalf of not only members of Parliament but the
thousands of members of the public who use the
gardens all the time.
Finally, it is an important time, leading up to
Christmas - I actually have to look at my watch to
see when Christmas will be - to wish everyone a
pleasant and safe Christmas; enjoy the time with
your families, as I am particularly looking forward
to doing, and experience, as we did last night, a lot
of Christmas cheer.
Hon. C. J. HOGG (Melbourne North) - On
behalf of all members of the opposition I join the
Leader of the Government in this short and unusual
ceremony of Christmas felicitations. Clearly it has
been an extremely difficult, very tiring and in some
senses very emotional week which we hope will
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never be repeated. We appreciate the fact that
everybody is suffering from the huge burden and
strain placed on them after two enormous days of
sitting and one rather smaller day in between.
The subjects of the two long sitting days are clearly
pieces of legislation that are of enormous public
interest. There have been other occasions on which
we have sat for many, many hours. Usually in this
house we do not take advantage of the privileges the
Leader of the House has mentioned, but in the case
of the bill we have been discussing for 241;2 hours or
thereabouts and the Audit (Amendment) Bill we
debated on Tuesday there are circumstances that
have compelled us to debate the issues to the limit.
That being said, I also wish everybody a very happy
and safe Christmas, which means taking particular
care as we get out of this place now, blinking in the
daylight and watching the traffic for the next hour or
so.
I thank the President for the excellent guidance he
gives members in this house and for the kindness he
shows many of us individually. I thank the
Chairman of Committees for his patience and
judgment. I thank the Clerks - Allan Bray, Wayne
Tunnecliffe and Matthew Tricarico - for their
immense efforts this session and for their timely and
well thought-out advice. In the papers office I again
thank Ray Wright, Anne Sargent, Felicity Murphy
and Gabrielle Wade for the extremely gracious
service they give to members of this house. It takes a
lot to keep smiling under difficult circumstances,
and all the people I have mentioned have managed
to do that.
Bill Jarrett is an outstanding Housekeeper, and
everyone on this side of the house would want me to
place that on the record. I thank the attendants,
Russell Bowman, Greg Mills, Michael Stubbings,
Geoff Barnett, Peter Anastasiou, Philip Stoits, Alan
Ryan, Quentin Cornelius and Charlie Marafioti, who
look after this house. This last week has been
dreadful for the attendants and we know things are
serious when they stop smiling in the middle of the
night. To all of you who managed to keep on smiling
for the past two days and nights, thank you.
We thank Christine Haydon, whon we do not see
very often but who manages parliamentary services.
To the library staff, we thank Bruce Davidson and
Gail Dunston, and we particularly endorse what the
Minister for Industry, Science and Technology had
to say about Alison Black, who is retiring after
27 years. I know a number of members will pay a
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personal tribute and thank Alison in private. We
thank Megan Peniston-Bird, the education officer,
who has made the business of this place infinitely
more interesting and who is a resource for members
with the schools in their area.
Thank you to Hansard, whose members do so much
so indefatigably. To Carolyn Williams, Maggie
Sutherland and Jan Kendall, but particularly to Erica
Flint and Jim McGregor, who are finishing up in a
full-time capacity, thank you many times over your patience, generosity and effort we hold in the
highest esteem.
Thank you to the dining room staff for their
patience, which has been tested in providing not
only supper but also breakfast. We thank Syd
Koehrer, Robyn Rogers and the staff. I second
comments of Minister for Industry, Science and
Technology about Paul Gallagher, because the
parliamentary gardens look fantastic. We also thank
Bill Schober, the parking attendant, who looks after
the cars and the car parking. I hope I have not left
anyone out. I thank everybody for their efforts in a
most heartfelt way. We are sorry this session has
ended in such a trying fashion, but many thanks for
your forbearance and generosity. A happy and safe
Christmas to everybody and a happy new year. I
believe we will get together again in February.
Hon. W. R. BAXTER (North. Eastern) - On
behalf of my colleagues in the National Party I again
join in the felicitations, and I note we are doing it at
an odd hour, as often is the case. At least it is
daylight, although it just happens that we have been
here for two sleeps!
I fully endorse the opening remarks of the Leader of
the Government. We have seen Parliament
demeaned this week by the ego of one man who
wanted to pull a stunt. Once again, we have seen it
left to Mrs Hogg to retrieve some honour for the
Labor Party.
I thank the people who render such outstanding
service to Parliament. I will not enumerate them all
but I shall include them. The Hansard staff, as usual,
have put in an outstanding performance, if I may
say so; either they are getting better or I am speaking
in a somewhat more articulate manner because I
seldom have to make Hansard corrections at all. That
is a measure of their skills.
I also thank the library staff and, in particular, I
congratulate Alison Black on her 27 years service to
this place. She must be about the longest-serving
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staff member. I did not realise until a moment before
the Leader of the House spoke that she was finishing
her employment here today, yet only 30 minutes ago
she gave me yet another lesson on how to learn that
damn new technology! I can now look up in Hansard
what I said during last year's felicitations so as to
avoid repetition. There is no doubt that the library is
a high-tech operation and its being on the Internet is
a great asset.
If I may relate one incident of yesterday to show

how we can again be maligned by the press - this
time, they claim, quite innocently: I had a telephone
call from a newspaper journalist in my electorate
who said, 'As Mr Pescott failed to speak in
Parliament last year, I am doing a survey of the
records of three local members who represent this
area. I have had a look on the Internet; it says you
have not made a speech since 1995. Before I print
that I thought I should check the facts'.
Hon. R. S. de Fegely interjected.
Hon. W. R. BAXTER - It was not the ABC but a
good country newspaper that has a bit of
commonsense and checks things that on the surface
would appear not to be correct. It was not correct. I
rapidly had my office pull off the Internet the 619 or
some ridiculous number of speeches I had made
since 1995. I set him right. That is an indication of
how technology is marvellous, but the users need to
know how to utilise it and not take at face value
what it may throw up if the correct questions are not
asked.
I also thank the dining room staff. As honourable
members well know, eating is one of my favourite
pastimes. Particularly in this place it helps to reflieve
the boredom during the long hours of the night. The
dining room staff do a tremendous job. The waiting
staff are always convivial, friendly and helpful.

Thursday, 11 December 1997

or how deeply buried in the archives it may be, she
can produce it almost immediately. That is a great
service that sometimes we fail to appreciate as much
as we might.
I also thank you, Mr President, and your deputy,
Mr Hall, for the outstanding way in which you both
conduct the business of the house. I have had the
honour of serving under a number of Presidents and
even more Deputy Presidents. The way you both
conduct the business of the house and the committee
stages is something of which you can be proud. We
as members can be thankful for the way in which
debates are conducted and the authority you are
able to exercise with dignity in sometimes difficult
circumstances.
I also thank my National Party colleagues for their
support and friendship during the year, particularly
Mr Bishop, who is the whip, and Mr Best, who is the
secretary of the parliamentary party. I have just
about convinced Mrs Powell that no matter how
dedicated a local member she is, she has a perfectly
good excuse for not going to the annual meeting of
the Cohuna branch of the National Party tOnight,
despite its being on her schedule. She is an example
of the dedication of the new members who have
come into this place.
I thank them, along with my colleague Roger
Hallam, the Minister for Finance. We would all
acknowledge that Mr Hallam has had an
extraordinary workload this year, given the number
of major bills he has handled both on his own and
on behalf of ministers in the other place. Having had
some experience of sitting at that table for long
hours, I say to Roger Hallam: many thanks for a job
well done.
I say to all honourable members: go forth from this
place today, have a good sleep over the weekend except for those of you who are manning polling
booths tomorrow - and let us come back in 1998
refreshed and ready to recover anything the
Parliament may have lost this week.

I particularly pay tribute to those who work in the
kitchen. I assume not many members would have
visited the kitchens in this place. Not until I started
my task on the Parliament House Completion
Authority had I taken the opportunity to look more
closely at the kitchens. There is no doubt they are
absolutely primitive. The kitchen staff - Malcolm
and his chef and assistants - do a mighty job in
turning out the quality food they do from facilities
that belong to a bygone era.

Hon. B. T. PULLEN (Melbourne) - I do not
usually say anything during Christmas felicitations,
but I express my appreciation of the grace and good
humour shown by staff in every quarter during two
very trying days. We owe them a real debt. They
have been impressive.

I also thank the staff of the Legislative Council
Papers Office. Anne Sargent is a delight to deal with;
no matter what you ask for, no matter how ancient

When we are not speaking we have the freedom to
move about, go to the library and so on. In that sense
our job is not as difficult as the jobs of those who
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have to stand in their places and wait. That is an
extraordinarily difficult thing for people to do; I do
not think I would be capable of doing it. Those
people have shown a great deal of dedication in
supporting us.
Honourable members should not underestimate the
importance of the two long debates we have had. A
number of members have treated them seriously,
and they should not be dismissed because of the
particular views they may have. The debates were
extraordinarily long, but they were very important. I
acknowledge that a number of members handled
themselves with considerable good humour and
grace, and for the majority of the time the conduct of
the house was creditable.
I wish you all a merry Christmas and a happy new
year.
The PRESIDENT - Because you work so closely
with others in this organisation for three or four
days a week you get to know many people well,
which makes the task I have now very difficult.
We are extraordinarily well served at all levels by
the officers and staff of the Parliament. They are all
dedicated to their tasks, they all have remarkable
senses of humour which they are able to keep in
trying circumstances, and they all put up with us,
which is extraordinary in itself. I thank all those who
work for the Parliament of Victoria for the support
and assistance they give us all.
Alison Black is a good example of the dedication of
the staff who work in this place. As has been said,
Alison has worked for Parliament for 27 years. I will
not go over the many things that have been said
about Alison, except to say that she is the
embodiment of absolute courtesy and
professionalism and has a very dry sense of humour.
Alison has had a long-term effect on the Legislative
Council. This place does not change its practices
readily, but Alison suggested to me that at the end
of the day it was difficult to know which house had
adjourned. She suggested that we should ring three
bells at the end of our proceedings. I did what I was
instructed to do and introduced that practice - and
we have followed it ever since.
In the olden days when they used to give
knighthoods to public servants retiring with
distinguished records, Alison would have got some
title or other - -

1373

An Honourable Member - They used to give
one to the President.
The PRESIDENT - That's right. As I said, I am
looking for a papal knighthood! We can give her a
title, something like Lady Alison of the Bells.
When we go through the departments - and I am
particularly closely associated with Hansard, the
library and the Legislative Council- I feel
extraordinarily fortunate that we have the quality of
the people to assist us that we have - people such
as the Clerk of the Parliaments, Allan Bray, his
deputy, Wayne Tunnec1iffe, and Matthew Tricarico,
who works very closely with me, as do Geoff Barnett
and Yolande Meerwald. I thank the people who
work in the many aspects of Parliament, and
Mrs Hogg named every one of them. Every one of
them has made a great contribution.
Again, it is fairly typical for us to criticise the
operations of the dining rooms. I believe the dining
rooms do an outstanding job, especially considering
that they operate on the smallest subsidy of any
parliamentary dining rooms in Australia. The New
South Wales parliamentary dining rooms receive
$1 million a year more than the Victorian
parliamentary dining rooms. I think the Victorian
staff do an excellent job. The parliamentary gardens
also are an outstanding feature.
We are involved in a number of projects such as the
Parlynet project, which is coming together at the
present time. I thank Adam Todhunter and Mike
Harrington from the Department of Premier and
Cabinet and the members of the steering committee,
Rosemary Varty, Victor Perton and Carlo Carli, the
Speaker and other members who have been
involved in this project. Next week we will finally
accept tenders for a software program we need to
make the whole thing work. I am also pleased to
report that yesterday the Premier signed off on the
funding necessary to provide the web servers and
other bits and pieces we need around Parliament to
make the whole Parlynet project go.
By the way, I have a definition of e-mail. As you
know, we are hearing more and more references to
e-mail and people will be expected to use it more
and more. This definition of e-mail is the ability to
send letters to the President of the United States and
to instantaneously receive no answer whatsoever.
In September this year we had the two open days of
Parliament. I took the opportunity to speak from this
area to the visitors to give them a running
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commentary about the workings of Parliament, the
parliamentary committees and so on. The vast
majority of those people, of course, were Victorians
but had never been to Parliament. I was trying to
emphasise to them that this was their Parliament; it
did not belong to the politicians.
What I noticed on that occasion, as with the Royal
Melbourne Show and the open day last year, was the
enormous support from the public for the
completion of Parliament House. My policy speech
to the members here is that I am hoping to be in this
position for some years yet and I will be very
disappointed if I am not here when Parliament
House is completed.
Unfortunately the building leads to in-built
inefficiencies in the way we operate. If you are on
the second floor at one end of the building you have
to go down a couple of flights of stairs to get to the
second floor at the other end, and the offices of the
parliamentary committees are a couple of blocks
away so we have to send Hansard reporters down
there, wasting that travelling time, to cover the work
of the parliamentary committees. It is an inefficient
building. I believe there is still enormous public
support for its completion, and I know every
member sitting here would support that as well.
We made an advance this year when we voluntarily
adopted a code of conduct in relation to the use of
unsourced material. I invoked the code a number of
times, and I regret that earlier this week I believe the
code was breached. It was done in a way that made
it impossible for the Chairman of Committees at the
time to detect because of the way it came out, but
certainly the spirit of it was breached when an
anonymous letter was used to blackguard a senior
public servant, or a servant of one of our authorities.
We ought to think about that again - think about
the power we in this house have to destroy
reputations and make sure it does not happen again.
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at particular times and to generally develop sensible
programs. Without that cooperation the house
would be in chaos.
One of the great things Parliament does is to
introduce itself into the community to let people
know what it is all about. For instance, many
members made themselves available at the
Melbourne show as part of the program to educate
people about their members of Parliament. Youth
and Otildren's parliaments have been held, both of
which were outstanding. Earlier this year I presided
over the YMCA Youth Parliament, which was a very
serious business. It was opened by the Premier and
supported by the Leader of the OppOSition. Youth
Parliament debated issues over a couple of days and
sent its bills as recommendations to the government
of the day. Youth Parliament has been taking place
for 10 years. It is a superb program and makes the
140 young people involved knowledgeable about
our system, because it seems Parliament is still one
of the great secrets in the state.
The parliamentary intern program is another
rewarding exercise. Outstanding students are
gathered into our midst from Melbourne and
Monash universities. They then go out as advocates
of our parliamentary system. This year a student
who I hope will go back to Japan more aware of our
system worked with me. Two years ago I worked
with a student from the United States of America
who is now working in the White House. It is a
tremendous opportunity for Parliament. I thank
Megan Penis ton-Bird for the education function she
performs, which is also associated with the
parliamentary library.
I particularly thank my deputy, Peter Hall, who
gives me outstanding support. He is a professional
Chairman of Committees and Deputy President and
I thank him very much. I wish all members and their
families a happy Christmas and a productive 1998.
Motion agreed to.

I thank the whips, who do so much to ensure the
proceedings work. The outstanding cooperation that
exists between Caroline Hogg and Ken Smith
ensures that everybody knows where they should be

House adjourned 10.52 a.m. (Friday).
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