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The PRESIDENT (Hon. B. A. Chamberlain) took
the chair at 10.03 a.m. and read the prayer.

CONDOLENCES
Robert Keegan Evans, Esq.
The PRESIDENT - Order! I wish to inform the
house of the Wltimely death last Friday, 6 December,
of Mr Robert Keegan Evans, a former Clerk of this
house, who retired in 1988. Mr Evans had a
distinguished career in the Parliament spanning a
period of 34 years, during the latter part of which he
held the following senior offices: Usher of the Black
Rod and Clerk of the Records from JWle 1969 until
September 1978; Clerk-Assistant and Clerk of
Committees from September 1978 until
September 1983; Clerk of the Legislative Council
from September 1983 Wltil August 1988; and Clerk
of the Parliaments from September 1985 until
August 1988. Mr Evans also served as Honorary
Assistant Secretary and ultimately Honorary
Secretary to the Victoria branch of the
Commonwealth Parliamentary Association during
the five-year period from 1983 to 1988.
On the occasion of his retirement many tributes were
paid to his work and they are recorded in Hansard of
10 August 1988. I therefore do not propose to cover
the ground again, other than to record my
appreciation of his outstanding contribution as a
truly professional parliamentary officer and to say
how sorry we are to learn of his demise at the age of
63 years. I am sure it would be the wish of the house,
and particularly of those members who knew him
personally, that I convey these sentiments to his
widow, Judy, and to the members of his family.
I was able to visit Mr Evans in his home at Horsham
in the week prior to his death.
Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) (By leave) - On behalf of
the government I would like to express our deep
regret at the sudden death of Bob Evans. Bob Evans
was Clerk during my early years in this place, and
he was a very warm and approachable person. He
carried out his duties in a manner that attracted
admiration and brought great credit upon the house,
which is a long tradition of the Clerks in this place.
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I was very sad to hear early last week about his
illness, having read an article in his local newspaper
about his career saying that he had suddenly fOWld
himself sick, and Rob Knowles and I were talking
about it. The article was about how much Bob was
looking forward to Christmas and being able to
spend some time with his family.
His death is a matter of great sadness for those who
knew him. We certainly pass on our respects to his
widow, Judy. If nothing else, at a difficult time his
family can recall that Bob Evans will be remembered
as having been an enormous asset to this Parliament.
Hon. C. J. HOGG (Melbourne North) (By leave) On behalf of the opposition, I would like to join with
the Leader of the Government in passing on our
condolences to Mr Evans's widow and to his family
and say - because I remember him quite well, as do
several people on our side - how much we
appreciated and enjoyed his cheerfulness, his
affability, his accessibility and his extreme practical
good sense. For Mr Evans to have died at 63 at such
a short time after retirement is a terrible blow for his
family. Certainly, when members on this side of the
house read the article about him that was circulated
last week we were deeply shocked. It is a very sad
occasion indeed. There will be many people, not
only members, who will be shocked to hear of Bob
Evans's death. The members on our side of the
house, particularly those who knew Bob Evans,
would like to pass on our very deepest sympathy to
his family.
Hon. W. R. BAXTER (North Eastern) (By leave) I want to jOin with Mr Birrell and Mrs Hogg in this
tribute to Bob Evans. They have both aptly summed
up the sterling qualities of Bob Evans as a Clerk in
this Parliament. He was a friend to all of us. Many
Clerks have made a tremendous contribution to the
role - sometimes unrecognised, sometimes
recognised in jest - but Bob Evans was one of those
Clerks who was able to capture the moment,
whomever he was speaking with, and give them the
appropriate advice. I certainly value the advice
I received from him over more than 10 years. I am
sure all colleagues who served while he was Clerk of
this Parliament had the same benefit of his
assistance and wisdom. I thank you, Mr President,
for alerting us last week to his serious condition and
I am glad you were able to visit him in Horsham on
behalf of us all. We are all saddened that his death
came so quickly.
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QUEEN VICTORIA MARKET LANDS
BILL

Message read advising royal assent to:

Introduction and first reading
Lord Mayor's Charitable Fund Act
Received from Assembly.
Mental Health (Interstate Provisions) Act
Optometrists Registration Act

Read first time for Hon. M. A. BIRRELL (Minister
for Industry, Science and Technology) on motion
of Hon. R. I. Knowles.

University Acts (Amendment) Act
Witness Protection (Amendment) Act

PERSONAL EXPLANATION
Hon. R. I. KNOWLES (Minister for Health) Last week during the debate in the committee stage
of the Health Acts (Further Amendment) Bill
Mr Nardella raised with me the matter of whether
the Auditor-General would be able to examine the
contracts relating to the new Latrobe Regional
Hospital or whether they were considered to be
commercial in confidence. My answer was correct
but it may be open to interpretation and therefore,
following the advice of the department, I make it
clear what the position is.

LAND (FURTHER REVOCATION OF
RESERVATIONS) BILL
Introduction and first reading
Received from Assembly.
Read first time for Hon. M. A. BIRRELL (Minister
for Industry, Science and Technology) on motion
of Hon. R. I. Knowles.

ENVIRONMENT PROTECTION
(AMENDMENn BILL
Introduction and first reading
Received from Assembly.

My answer was that the price would be commercial
in confidence but that all other aspects of the
contract would be subject to the perusal of the
Auditor-General. Mr Nardella asked whether the
Auditor-General would be able to examine the
contract itself and I said yes. I make it abundantly
clear that the power to see the contract relating to
the new Latrobe regional hospital is given to the
Auditor-General by section 11(1) of the Audit Act
1984. That power does not restrict him from having
access to the contract price. Indeed, the
Auditor-General would need to know the price
details in order to properly exercise the power given
to him by section 16(1) of the act to determine
whether the department is achieving its objectives in
relation to that hospital effectively and efficiently.
Therefore, the Auditor-General will have complete
access to the contract. What he is restricted from
doing under this act is divulging the price, which is
considered commercial in confidence. My first
answer last week may have given the impression
that the Auditor-General does not have access to the
price and I simply wanted to indicate to the house
that he does. In fact, it is necessary that he have
access to the price if he is to audit the department.

Read first time for Hon. M. A. BIRRELL (Minister
for Industry, Science and Technology) on motion
of Hon. R. I. Knowles.

PLANNING AND ENVIRONMENT
(PLANNING SCHEMES) BILL
Introduction and first reading
Received from Assembly.
Read first time for Hon. R. M. HALLAM (Minister
for Finance) on motion of Hon. R. I. Knowles.

ARTS INSTITUTIONS (AMENDMENT)
BILL
Introduction and first reading
Received from Assembly.
Read first time for Hon. M. A. BIRRELL (Minister
for Industry, Science and Technology) on motion
of Hon. R. I. Knowles.

CODE OF FOREST PRACTICES FOR TIMBER PRODUCTION
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CODE OF FOREST PRACTICES FOR
TIMBER PRODUCTION
Message received from Assembly seeking
concurrence with resolution.
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Melbourne City Link Act 1995 - Order in Council of
26 November 1996 decreasing the Project area,
pursuant to section 8(4) of the Act.
National Environment Protection Council - Report,
1995-96.

Ordered to be considered next day.

BLF CUSTODIAN
For Hon. M. A. BIRRELL (Minister fpr Industry,
Science and Technology) Hon. R. I. Knowles
presented report no. 33 dated 30 November 1996
given to Mr President pursuant to section 7A of
BLF (De-recognition) Act 1985 by the Custodian
appointed under section 7(1) of that act.

Planning and Environment Act 1987 - Notices of
Approval of the following amendments to planning
schemes:
Berwick Planning Scheme - Amendment L78.
Boroondara City Planning Scheme Amendment L24.
Brimbank Planning Scheme - Amendment L17.
Darebin Planning Scheme - Amendment L9.

Laid on table.

WOMEN'S BUDGET

Flinders Planning Scheme - Amendment L86
Part 1.
Frankston Planning Scheme - Amendment L78.

For Hon. LOUISE ASHER (Minister for Small
Business) Hon. R. I. Knowles presented women's
budget for 1995-96.

Gannawarra Planning Scheme - Amendment Ll.
Korumburra Planning Scheme - Amendment L65.
Mitchell Planning Scheme - Amendment 14.

Laid on table.

Moira Planning Scheme - Amendment L7 Part 2.

FARROW GROUP
For Hon. LOUISE ASHER (Minister for Small
Business) Hon. R. I. Knowles presented final
report of D. J. Habersberger, QC, on Farrow group
inquiry, November 1996, volumes 1 to 10.
Laid on table.

SCRUTINY OF ACTS AND
REGULATIONS COMMfITEE
Fisheries (Abalone) Regulations
Hon. P. A. KATSAMBANIS (Monash) presented
information paper on review of Fisheries
(Abalone) Regulations 1996.

Port Phillip Planning Scheme - Amendment 14l.
Rosedale Planning Scheme - Amendment L36.
Sale Planning Scheme - Amendment 126.
South Gippsland Planning Scheme Amendments 122 and 124.
Upper Yarra Valley and Dandenong Ranges
Regional Strategy Plan - Amendments Nos 91 to
96.

Warmambool Planning Scheme Amendment L23.
Yarra Ranges Planning Scheme - Amendments
L9, L11, LIS and 135 to 137.

Statutory Rules under the following Acts of Parliament:
Appeal Costs Act 1964 - No. 132.

Laid on table.

PAPERS
Laid on table by OerIe

Competition Policy Reform (Victoria) Act 1995 No. 135.
Optometrists Registration Act 1958 - No. 130.
Road Safety Act 1986 - No. 136.

Electoral Commissioner - Report on the
AdnUnistration of the 1996 Victorian State Election,
30 March 1996.

Shop Trading Reform Act 1996 - No. 134.
Subordinate Legislation Act 1994 - No. 131.

MAGISTRATES' COURT (AMENDMENT) BILL
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Supreme Court Act 1986 - Nos 129, 133, 137 to
142.

Subordinate Legislation Act 1994 Ministers' exception certificates under 8(4) in
respect of Statutory Rules Nos 130 to 132 and 137
to 142/1996.
Ministers' exemption certificates under section 9(6)
in respect of Statutory Rules Nos 134 and 135/1996.

A Proclamation of His Excellency the Governor in
Council fixing an operative date in respect of the
following Act:
Westpac and Bank of Melbourne (Challenge Bank)
Act 1996 - Division 1 of Part 2, Part 3 and Part 5
(except section 36) - 8 December 1996 (Gazette
No. G48, 5 December 1996).

MAGISTRATES' COURT
(AMENDMENTI BILL
Second reading
For Hon. LOUISE ASHER (Minister for Small
Business), Hon. R. 1. Knowles (Minister for
Health) - I move:
That this bill be now read a second time.

In 1985 the former government introduced
legislation which created the penalty enforcement by
registration of infringement notice (PERlN) system
as part of its objective to progressively improve the
administration of justice in Victoria. It was heralded
by the then Attorney-General as a 'simplified
procedure for the enforcement of unpaid
infringement notices' involving'a central
computerised court' and was intended to apply to a
variety of breaches of the law in this state. The
reforms introduced new technology to the
Magistrates Court system to provide for the efficient
disposition of uncontested matters in those
circumstances where infringement notices had been
issued. In 1989 legislation was introduced which
transferred the responsibility for the collection of
some fines from the police force to the Sheriff's
Office. It was predicted that this reform would result
in 75 per cent of PERIN fines being successfully
collected under the new system.
Since 1993 the Department of Justice has
implemented a series of measures designed to
enhance both the efficacy and the efficiency of fines
collection and enforcement by the Sheriff. For
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example, members may recall that in 1994 reforms
were made authorising the Sheriff to seize property
as an alternative to imprisonment. Administration
has been improved and fine collection has
significantly increased. There has been a
well-publicised and successful program of blitzes on
fine evaders conducted by the Sheriff in the
municipalities of Melbourne, Shepparton, Wodonga,
Bendigo, Port Phillip, Stonnington and Yarra over
the last two years.
Recently, out of an abundance of caution, the
procedures for the imposition and collection of fines
and associated costs have been subjected to an
extensive legislative compliance audit as a
preparatory step before a complete re-engineering of
the fines collection and enforcement process. This
audit has revealed a number of significant and
serious defects with the PERIN system dating back
to 1989. Some of these defects also relate to warrants
issued following the non-payment of fines imposed
by open court. Urgent action is required to address
these defects to remove any doubt as to the legality
and efficacy of the issue of infringement notices and
the exercise of the Sheriff's powers to enforce the
collection of fines and associated costs.

In 1989 the Magistrates' Court Act was passed
containing provisions regulating the PERIN system.
The audit disclosed that the PERIN system does not
apply to offences for which infringement notices or
penalty notices within the meaning of schedule 7 of
the act could be issued. Section 99 of the act provides
that the PERIN system may be used against a person
for a prescribed offence. However, offences were not
prescribed for the purposes of this section.
This deficiency is not the only problem detected in

the audit of the Sheriff's Office. There are a number
of other significant irregularities and doubts relating
to the reissuing of warrants and the imposition of
Sheriff's fees. For example, on 1 September 1990, by
virtue of section 58(2) of the act, all warrants to
imprison for the non-payment of fines and warrants
to detain in a youth training centre for the
non-payment of fines were given a limited life of
five years from their date of issue. It appears that the
Sheriff continued to act as though the issued
warrants still had their previously unlimited life.
The leave of the Magistrates Court, pursuant to
section 58(3) of the act, was not sought to issue fresh
warrants in place of those that had become null and
void.
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On 1 September 1991 as part of the implementation
of a new computerised system, all outstanding
warrants for non-payment of fines were recalled,
cancelled and ostensibly reissued. It now appears
that the reissue may not have been effective as the
power to reissue following the recall and
cancellation of warrants is of doubtful validity.
Arguably, those warrants ceased to have effect. In
late 1994 a Supreme Court judge raised doubts about
some aspects of the administration of the legislation
passed by the former government. As a result, all
warrants issued prior to that date as a result of the
non-payment of fines were recalled and ostensibly
reissued in paper form to remove any doubt as to
the efficacy of their initial issue electronically rather
than in paper form.
These events can be contrasted with reforms
introduced by this government in 1994 giving the
Sheriff greater power to collect outstanding fines.
These reforms, contained in the Magistrates' Court
(Amendment) Act 1994, applied to both existing and
future infringement penalties and required the
Sheriff to recall and cancel existing penalty
enforcement warrants. However, unlike the
legislation passed by the former government, this act
expressly authorised the issuing of fresh warrants.
While the registrar of the PERIN system and the
Sheriff acted in good faith at all times, it is possible
that warrants have been reissued without authority
and that the Sheriff has acted from time to time since
1990 on expired warrants. The reissue of warrants
leaves in doubt the validity of outstanding warrants
for non-payment of fines and outstanding penalty
enforcement warrants.

1191

of these issues given that deficiencies date back to
1989. But that unfortunately is the situation. It was
not until the Department of Justice initiated the
legislative compliance audit that any of these issues
were identified.
Approximately 2.5 million infringement notices are
issued each year. Approximately 300 000 of these
become warrants. The great majority of people over 90 per cent - pay their fines prior to warrants
being issued. A further few per cent, apprOximately,
pay prior to warrants being executed. A small
number do not pay and warrants are executed
against them. The audit has disclosed that as a result
of legislative or administrative deficiencies orders
and warrants may have been invalid. There would
be enormous administrative difficulties and
considerable expense involved in reassessing all
orders and warrants in individual cases. There
would also be an element of unfairness as validity
would be based on matters extraneous to the people
concerned.

It would be similarly administratively difficult and
enormously expensive to reverse the situation
regarding the payment of fees so far as the past is
concerned. However, for the future the government
has decided to review the quantum of these costs
and make them more equitable. In the future,
different levels of fees will be prescribed to reflect
the costs of the different stages of fine enforcement.
When the bill comes into operation and until the
new fees are prescribed under the act, execution fees
will no longer be payable by those people who pay
their fines prior to the execution of warrants.
In summary the bill will:

Since 1986, in the case of some civil warrants,
and 1989, in the case of some criminal warrants, it
has been the practice of the Sheriff to include
execution costs in the warrants issued to bailiffs and
for those costs to be collected when the amounts
outstanding under the warrants were paid prior to
execution. Again, this practice may not be
authorised by the legislation. Finally, the Sheriff
adopted the practice of allowing fine defaulters, who
could not pay the full amount owing on warrants, to
enter into time-to-pay arrangements rather than
arresting or imprisoning them or seizing their assets.
There is no legislative basis for that practice.
The deficiencies in the legislation and its
administration are serious. It is almost unbelievable
that there has been no legal challenge based on any

authorise the reissue of warrants in the future and
validate past reissues;
limit the life of non-executed and future warrants
to five years regardless of whether they are
reissued;
place beyond doubt the validity of the electronic
issue of warrants;
validate any execution of any warrant to which
section 58(2) of the act applied and which had
purported to be reissued;
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authorise arrangements made by the Sheriff in the
past to allow fine defaulters to enter into
time-to-pay arrangements;
introduce a fee structure to reflect separately the
cost of different stages of the fine enforcement
process; and
ensure that no proceedings may be brought in
relation to actions regularised by the bill.
Clause 12 is included to satisfy the requirements of
section 85 of the Constitution Act 1975 in respect of
the changes to the jurisdiction of the Supreme Court
effected by clause 11. It is necessary to vary or alter
the jurisdiction to ensure that those things or matters
which are deemed to be valid or lawful or to have
been validly or lawfully done by reason of the
operation of this act - once it commences - are not
subject to challenge through the courts.
The provisions of the bill reflect a reasonable
approach to the circumstances I have outlined. The
mechanism established by the PERIN system in 1985
and the subsequent reissue of warrants and
collection of fees by the Sheriff may have been faulty
but the outcome was consistent with the need to
uphold and enforce the law against those who are
not prepared to obey the law and was uniform in its
operation over all those who have incurred fines
during this period.
These considerations have weighed heavily with the
government in deciding to introduce this legislation
which, in these exceptional circumstances, contains
some prOvisions retrospective in application.
I commend the bill to the House.

Debate adjourned on motion of Hon. PAT POWER
(Jika Jika).
Debate adjourned until later this day.

QUEEN VICTORIA MARKET LANDS
BILL
Second reading
For Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) Hon. R. 1. Knowles
(Minister for Health) - I move:
That this bill be now read a second time.
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The Queen Victoria Market is situated on various
parcels of Crown land permanently reserved for
market purposes and managed by the City of
Melbourne by virtue of Crown grants that restrict
the use of the land to market purposes.
A focus of government in the restructuring of
municipalities was to ensure a concentration on core
local government business. With the City of
Melbourne one of the unique matters for
determination was the future management and
operation of the Queen Victoria Market. Although
not regarded as a core activity of council, it is one of
the prime commercial and tourist facilities within
the city with significant heritage status. Decisions on
future management arrangements needed to have
regard to these issues, together with the desire to
bring a much stronger business emphasis to the
market's operation.
In January 1995 commissioners of the Melbourne
City Council determined to establish a wholly
owned subsidiary, QVM Pty Ltd, to operate the
market. In supporting this approach, government is
now required to rearrange the land tenure situation
by revoking permanent reservations and providing
for the grant of the land to the City of Melbourne.
The rights of stallholders and others with an interest
in the market will not be affected by the legislation.
The market site comprises two distinct parts - the
area occupied by the heritage buildings and the car
park. For the former area, consideration has been
given to the substantial capital investment effected
by council in refurbishing the historic market sheds,
the provision of a new food hall and revitalisation of
the meat market. Given those circumstances and in
view of the fact that the heritage fabric of the
property is protected by its inclusion on the
Victorian Heritage Register, government has
determined to grant the land to the Melbourne City
Council, without consideration and with its use
restricted to market purposes.
Major redevelopment of the car park area is
proposed by council in the form of construction of a
multideck, public-use car park. Oearly that
component of the market is not subjected to the
constraints of the developed area and should be
regarded as a commercial asset with sale effected to
the council at market value, to be determined by the
Valuer-General. To ensure the area's continued
association and benefit to the market area, the grant
will restrict use of the site to car parking and
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municipal purposes associated with the adjoining
market.
Owing to the fact that the market site was used as a
burial ground from 1837 to 1917, recent
redevelopment by council has required a degree of
sensitivity in the nature and location of construction
works. Within the area subject to redevelopment
was a portion of the burial ground used by the
Aboriginal community. Although excavation works
within the area of concern to the Aboriginal
community and specifically the Wurundjeri tribe is
governed by the provisions of the Commonwealth's
Aboriginal and Torres Strait Islander Heritage
Protection Act 1984, a more specific commitment to
the interests of the Wurundjeri tribe was sought.
This recognition will be provided in the form of an
agreement pursuant to the Commonwealth
legislation and section 173 of the Planning and
Environment Act 1987, the parties to which will be
the Wurundjeri tribe, Melbourne City Council and
the Minister for Planning.
I now turn to the particular parts of the bill. The bill
provides for the revocation of permanent
reservations and the closure of portions of two roads
affecting the Queen Victoria Market site to facilitate
the granting of the land to the City of Melbourne.
Part 1 of the bill sets out the purposes of the bill and
provides for its commencement. Clauses 3, 4 and 5
provide for the revocation of the permanent
reservations and Crown grants existing over the
land and divests the land from the City of
Melbourne and vests it in the Crown. Clause 6
provides for the closure of portions of Queen and
Peel streets. The portion of Queen Street to be closed
is situated between the general market area and the
meat and fish areas of the market. The Peel Street
closure involves a small strip of land that was set
aside for use as a road along the eastern side of Peel
Street. The area is now part of the market.
Clause 7 provides that the Governor in Council on
behalf of the Crown may grant to the City of
Melbourne the Queen Victoria Market site, subject to
any terms and conditions that the Governor in
Council may determine. Clause 8 saves any existing
leases over the site and clause 9 details the process
for the Registrar-General and the Registrar of Titles
to make the necessary amendments to the records of
enrolment, any memorials and the titles register.
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Clause 10 repeals the various acts relating to the site
namely, the Melbourne General Market Site Act
1877, the Melbourne Lands Exchange Act 1904 and
the Melbourne General Market Lands Act 1917.
I commend the bill to the house.
Debate adjourned on motion of Hon. PAT POWER
(Jika Jika).
Debate adjourned until later this day.

LAND (FURTHER REVOCATION OF
RESERVATIONS) BILL
Second reading
For Hon. M. A. BIRRELL (Minister for Industry,
Science and Tedmology) Hon. R.1. Knowles
(Minister for Health) - I move:
That this bill be now read a second time.

The bill provides for the revocation of permanent
reservations of lands described in the schedules to
the bill and to make other related provisions. The
bill removes these reservations either to facilitate
sale of lands or because the purpose of the
reservation is no longer appropriate for the
proposed use of the land.
I turn now to the particular parts of the bill. Clause 1
sets out the purposes of the bill. Clause 2 provides
for the bill to come into operation on the day it
receives royal assent. Clause 3 deals with land
located on the corner of Cameron and Grice streets,
Carisbrook, that was permanently reserved as a well
site in 1863 and managed by the Borough of
Carisbrook (now the Central Goldfields Shire) by
virtue of a Crown grant. There are no records of
when the well ceased to be used nor is there
evidence of it remaining. However, it is known that
there was no sign of a well on the land in 1977. The
site has been declared surplus to the government's
requirements and the revocation of the permanent
reservation will allow the sale of the land.
Clause 4 deals with land located in Pearce Road,
Bullarto South, that forms part of a site that was
permanently reserved as a site for water supply
purposes in 1892. The land has been used in recent
times for grazing purposes. The land has been
declared surplus to the government's requirements
and the revocation of the permanent reservation is
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necessary to allow the sale of the land. Central
Highlands Water and the Shire of Hepbum have no
objection to the sale of the land.
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ENVIRONMENT PROTECTION
(AMENDMENT) BILL
Second reading

Clause 5 deals with two strips of land abutting a rail
reserve which are permanently reserved for public
park and recreation purposes. They are joined by a
further strip of land which is temporarily reserved
for the same purpose. The City of Yarra is co-trustee
with the Minister for Conservation and Land
Management of the permanently reserved portions
of the land. The City of Yarra is committee of
management for Richmond Park. Although the land
has been reserved for public park and recreation
purposes the land is separated from the bulk of
Richmond Park by a railway reserve and is
effectively inaccessible to the public. The area has
been used for the storage of road material and car
parking by the adjacent University of Melbourne
(Bumley Horticulture College).
The bill revokes the temporary and permanent
reservations to allow the construction of railway
sidings which will provide for the stabling of six
trains at night with commensurate night security
arrangements. The sidings are required to replace
the railway siding areas required for the night
storage of trains that will be lost at Princes Gate to
allow the development of the Federation Square
project. The Bumley sidings will allow the removal
of the Camberwell sidings in the Jolimont yards
facilitating the early construction of the Federation
Square deck on the area abutting the partly
demolished gas and fuel buildings.
Clauses 6 and 7 contain provisions which are
generally applicable to land bills of this type and
which detail the consequences of revocation and
provide for the Registrar-General and the Registrar
of Titles to make the necessary amendments to titles.

For HOD M. A. BIRRELL (Minister for Industry,
Science and Technology), Hon R.1. Knowles
(Minister for Health) - I move:
That this bill be now read a second time.

The purpose of this bill is to amend the Environment
Protection Act 1970 to enhance our ability to protect
Victoria's environment by facilitating life cycle
stewardship of our natural resources and to enhance
the effectiveness of the Environment Protection
Authority by creation of a skills-based board to
advise on strategic directions and best practice
business management. The need to make wise use of
our material resources is understood better now
than ever before. If we are to provide for the
standard of living we enjoy now into the future we
cannot afford to be profligate in the way we
consume materials on which our lifestyle depends.
In simple terms this means we must minimise the
waste we create in the first place, optimise the
recovery for beneficial purposes of any waste we do
create and manage residual waste in a way which
protects the environment. The community demands
this and this bill enhances the framework by which it
will happen.
This bill will create two new bodies - Ecorecycle
Victoria; and the Environment Protection Board;
extend the resource recovery framework statewide;
change the landfilllevy system; and make provision
for the direct distribution of part of the landfilllevy
to municipalities in regional waste management
groups for the first time.

Environment Protection Board
I commend the bill to the house.
Debate adjourned on motion of Hon. PAT POWER
(Jika Jika).
Debate adjourned until next day.

The bill will disband the Environment Council and
create a new expertise-based board to be known as
the Environment Protection Board. The Environment
Council and its predecessor the Environment
Protection Council have served this state well in
providing representative stakeholder advice on
environment protection issues. I would like to pay
tribute to the many busy people who were prepared
over the years to give up their valuable time and
make their experience and wisdom available to
ministers and to the authority.
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Initially, in 1970 it was important that the newly
created EPA had a body of experience to draw on as
it established its procedures and policies. By the
19805 the need had changed and the specific
representative basis was replaced by a more broadly
based council which could reflect the issues of
concern to the community.
Environment protection issues have now become so
complex and subject to such rapid change that the
environment council finds itself unable to maintain
currency across the broad range of issues. EPA has
therefore established a number of expert advisory
bodies, such as the scientific advisory panel chaired
by Professor Keogh of Melbourne University and the
economics working group made up of economists
from industry, the environment movement and
academia.
EPA must operate in a world where best practice is
the only acceptable standard - best practice not
only in science and engineering, law and
information, but also in management and
administration. As I have already indicated, the
authority is well served by expert advisory bodies
on its core areas of activity. This bill establishes a
board to provide a strategic overview and expert
advice on best practice administration and business
management to the chairman of the authority and
the Minister for Conservation and Land
Management. This move is timely as the complexity
of the issues BPA deals with means that it must rely
increasingly on the expertise of others, and its
management task of achieving the best possible
outcomes for the Victorian taxpayer is no longer a
simple one.
The new board will comprise three people
appointed by the Governor in Council. Its role will
be to advise on the strategic directions,
administration and policies of the authority. The
board will have a strategic management focus and
will provide advice on the authority's corporate plan
and business practices. It will not be involved in
statutory decision making.
Ecorecycle Victoria
We now need to move on to the next phase of
achieving a truly sustainable lifestyle. This is best
achieved by an integrated, whole-of-life-cycle
approach to consumption. The functions of the
Recycling and Resource Recovery Council and the
Waste Management Council, although originally
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complementary, have now merged to the point
where integration is a natural next step. lbis
amendment fulfils the government's policy
commitment to merge the Recycling and Resource
Recovery Council and the Waste Management
Council. The new body will have a statewide focus
and will not be constrained by artificial
administrative boundaries in developing strategies
for sustainable management of what was previously
regarded as our solid waste stream.
The RRRC and the WMC have made important
contributions to the development of best practice
waste management and resource recovery in
Melbourne, Geelong, Ballarat, Bendigo and the
Momington Peninsula. I want to take this
opportunity to thank members past and present of
both bodies for their efforts as change agents
aSSisting the community to find effective ways of
reducing the great waste of our resources that
results from our throw-away attitudes.
Victoria now has an outstanding record of
community participation in separating materials for
recycling, reducing our reliance on landfills. The
creation of a single body with a statewide ambit will
introduce greater efficiency and better balance in
meeting the needs and challenges of metropolitan
and non-metropolitan areas and in ensuring that the
resources required to meet policy objectives are
effectively targeted.
Ecorecycle Victoria is the name of the new body
which will replace RRRC and WMC. The name is
intended to indicate that this new body will be
strongly focussed on ecological sustainability rather
than merely on waste management. The name of the
new body also recognises that recycling has been
enthusiastically embraced by, and will continue to
play an important role in, our community. It has
become a very tangible expression of the
community's desire to contribute directly to the
protection of our environment and the preservation
of resources for future generations. Ecorecycle
Victoria is intended to be a doing organisation. It has
been created specifically to put in place and support
strategic plans and mechanisms which will achieve
world's best practice in resource recovery across
Victoria.
The board of Ecorecycle Victoria will need to have
the skills and knowledge necessary to accomplish
these aims in a very dynamic environment. Rapid
technological and social developments make it
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imperative that appointments to the board be
flexible to meet current and future demands as they
arise. Nevertheless, I recognise the importance of the
board having linkages to stakeholders if it is to be
effective.
In making appointments to Ecorecycle Victoria the
minister proposes to ensure continuity from its
predecessors, in which local government,
community groups and industry were represented.
The minister also proposes to inject new blood into
Ecorecycle Victoria so that continuity is matched by
new thinking. The minister further proposes to
ensure that members are broadly representative of
the sector or region from which they come, with a
proper balance between rural and urban interests,
while ensuring that they are not captive to particular
sectoral or local interests.

Landfilllevy
Fundamental to the development of best practice
resource recovery across Victoria is a basis for
investment in that development. The landfilllevy
provides that basis. To date the landfilllevy has
been collected in Melbourne, Geelong, Ballarat,
Bendigo and the Mornington Peninsula. The money
raised has been spent for the benefit of these areas.
Other parts of Victoria clearly have a need for
greater investment in infrastructure and systems if
best practice standards are to be achieved. The
government is committed to ensuring that all
Victorians enjoy efficient and high-quality resource
recovery services.
It should not be forgotten that there is a second
equally important role for the landfilllevy and that
is to reinforce the notion that there is an indirect cost
associated with waste disposal and that we should
be seeking to minimise that cost as far 'upstream' as
possible - that is, we should be seeking to avoid the
creation of waste in the first place. The proportion of
the resource recovery fund being allocated to EPA is
being increased from 10 per cent to 20 per cent to
enable the authority to better address those areas
which provide the greatest marginal gains in
reducing waste and using resources more efficiently.
It is already well established that the most efficient
way of reducing the waste society creates is to avoid
or reduce the creation of that waste in the first place.
This means focusing on the source of its creation,
which is industry. Some companies are already
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making important advances in the area of cleaner
production and waste minimisation, but much more
can be done.
EPA has an established relationship with industry
which puts it in the best position to promote and
engage business in adopting cleaner production,
waste minimisation and product stewardship,
particularly in association with organisations such as
the Australia Centre for Cleaner Production. The
additional funding will accelerate progress in this
critical area.
The bulk of the levy will be administered by
Ecorecycle Victoria, which will provide grants to
local government and other bodies as well as
education and information programs, research and
other support services. In extending the levy across
Victoria, and in keeping with national competition
policy, the government is also taking the
opportunity to remove an anti-competitive aspect of
the levy. This is the differential between waste from
non-municipal and municipal sources. The different
levy for waste from non-municipal sources can no
longer be justified in principle or in practice.
The shift to the increased use of private sector
services for waste management in line with the
compulsory competitive tendering requirements of
local government has made it increasingly difficult
in practice at the landfill gate, where the levy is
collected, to differentiate between waste from
municipal and non-municipal sources.
The government recognises that extending the levy
to areas where it has not been applied before will
require some adjustment and has therefore decided
to introduce the levy in these areas at a concessional
rate of $2 per tonne. These areas have not had access
to the levy fund in the past and have therefore been
hindered in developing their recycling and waste
reduction services.
Some municipalities and ratepayers in areas where
the levy has not applied before might of course see
the levy as a new imposition. This would be a
mistake. For those areas the levy is a small entrance
fee to a system which will return the entrance fee,
with interest, in the shape of better services that
could not be afforded using local revenue alone.
Seventy per cent of the funds which have been
raised to date by the landfilllevy have been raised
on waste from non-municipal- mainly industry sources.
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The major beneficiary of the revenue has been local
government. A large number of grants have been
made to upgrade facilities and undertake research.
In addition, $5 million has been provided to local
government to introduce performance-based
kerbside recycling. Over and above this, $2 million is
committed to municipalities to upgrade litter
prevention and control. The land fill levy will
continue to be the major source of funds for
improvement to waste management planning and
service delivery by municipalities.
For administrative ease, the levy will be applied
only at those larger landfills which are licensed by
EPA. Such landfills serve a minimum threshold
population of 5000 and are already required to meet
stringent environmental standards in their licence
conditions. There is much work to be done in
non-urban areas to bring resource recovery and
waste management practices up to the standards
currently enjoyed in urban areas.
It is the government's intention to see a significant
proportion of the money that is raised via the levy
being reinvested in non-urban areas to ensure the
rapid development of improved services to these
communities. As an incentive to recover valuable
material from the waste stream a rebate scheme is
also being introduced. Where materials which have
been sent to landfill can be recovered and recycled
within 12 months of being deposited the landfill
operator will receive a rebate on the amount of
material which is recovered equal to the levy which
applied at the time the material was recovered.
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be able to take into account any rebate that they may
be owed for material which is recovered during that
financial year.
Landfill operators are also in a position to provide
valuable information on the nature of the waste
stream - something about which relatively little is
known with any accuracy. A requirement that
landfill operators keep records of the broad
categories of waste they take in will help us to better
understand the waste stream so that we may better
direct our efforts to reduce it.
In the past the onus has been on the Environment
Protection Authority to initiate a case at the
Administrative Appeals Tribunal if it felt that the
amount of levy being paid by a landfill operator was
insufficient. This is quite an unusual arrangement. It
is more appropriate for a landfill operator to initiate
an action at the AA T if he or she feels that an
administrative decision by the authority is incorrect.

Regional waste management
The benefits of a regional approach to waste
management and resource recovery are well
understood. In 1994 the government put in place a
program to extend the creation of regional waste
management groups of municipalities across the
state to provide for better coordination of planning
and economies of scale. This bill consolidates that
initiative.

Critical to the operation of such a rebate scheme and
to the proper management of such significant
amounts of public money is accurate record keeping
and turnover of the money. Landfill operators will
now be required in the first three quarters of each
financial year to calculate the amount of levy they
owe and to pay this into the resource recovery fund.
This will help avoid the situation where a
substantial amount of public money is in danger of
being lost should a landfill business become
insolvent.

With the changes proposed in this bill for the first
time in Victoria we will have a clear hierarchy of
responsibility for the development, implementation
and control of waste management and resource
recovery initiatives. With the government setting
policy directions, and the Environment Protection
Authority encouraging, promoting and assisting the
adoption of cleaner production by business,
Ecorecycle Victoria will develop and implement
strategies for putting policy into practice and
regional waste management groups will ensure that
the strategies are turned into reality through
regional planning and local service delivery.

In the final quarter of each financial year landfill
operators will be required to accurately calculate the
amount of landfilllevy they owe for that financial
year and in that final quarter make the necessary
payment to bring the estimates they have made in
the first three quarters into line with what is owed
for the full financial year. At this time they will also

The bill enhances the role of regional waste
management groups by clarifying their functions to
ensure they are consistent with policies and
strategies, and at the same time guaranteeing them
funding for the first time to enable them to perform
their role. Regional waste management groups will
receive a direct payment from the landfilllevy to

ARTS INSTITUTIONS (AMENDMENT) BILL

1198

COUNCIL

Tuesday, 10 December 1996

support their operations and ensure they can
operate effectively within the statewide policy
framework. The payment will consist of a core
amount which will be distributed equally amongst
regional groups and a variable amount based on the
number of municipalities in the region. Based on
projected landfilllevy revenues, regional waste
management groups can expect to receive direct
funding of between $43 000 and $111 000 per annum
over and above project funds from Ecorecycle
Victoria.

As our regional neighbours in Asia continue to
develop their economies it is incumbent on those of
us who enjoy the standard of living to which our
neighbours aspire demonstrate that such standards
of living can be achieved without compromising the
ability of future generations to enjoy the same or
better standards.

The municipalities that make up the regional waste
management groups will therefore be in a better
position than ever to provide the type of service that
their communities demand - that is, best practice
operation of landfills and waste disposal services
and an emphasis on the optimal recovery of valuable
resources. The process by which regionalisation of
waste management occurs is already quite
comprehensive.

I commend the bill to the house.

Conclusion

Together with Victoria's cleaner production
initiatives this bill secures the framework within
which we may achieve the sustainable recovery of
valuable material from the waste stream and the
minimisation of that waste stream in the first place.

Debate adjourned on motion of Hon. PAT POWER
(Jika Jika).
.
Debate adjourned until next day.

The bill will secure the creation of the regional waste
management framework by providing for the
minister to create regional waste management
groups in the unlikely event that they do not form of
their own accord. The minister does not expect to
have to use this provision. The bill also strengthens
the lines of accountability for expenditure of the
landfilllevy, providing greater public accountability
for use of this public fund.
Industry waste reduction agreements
The industry waste reduction agreement process
was pioneered in Victoria and has now been
adopted in several other jurisdictions across
Australia in one form or another. The merit in this
approach of cooperatively engaging industry in
dialogue with the Environment Protection Authority
about its product stewardship responsibilities has
clearly been recognised and no substantial changes
to the process are planned at this stage.
The government expects the EPA to promote and
industry to demonstrate continuous improvement in
product stewardship performance. This applies to all
industries, not just those traditionally associated
with kerbside recycling, although the stability and
viability of the kerbside recycling system will remain
a priority for the government.

ARTS INSTITUTIONS (AMENDMENT)
BILL
Second reading
For Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) Hon. R.1. Knowles
(Minister for Health) - I move:
That this bill be now read a second time.

The purpose of the bill is to amend the Libraries Act
1988, the Museums Act 1983 and the National
Gallery of Victoria Act 1966 to provide for improved
management and governance of the State Library of
Victoria, the Museum of Victoria and the National
Gallery of Victoria and, in particular, to give them
power to employ staff directly. It will also amend
the Ministry for the Arts Act 1972 to remove the
limitation on membership numbers of the Victorian
Council of the Arts and the Public Records Act 1973
to provide that records of privatised public bodies,
created while they were public bodies, remain as
public records.
Through Arts 21 and Agenda 21 the government has
embarked on the largest program of cultural public
works in decades. The new Museum of Victoria at
Carlton Gardens will be Australia's premier
museum, embracing best practice in research and
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exhibition display, and providing a range of exciting
and enjoyable experiences for visitors.
A redeveloped National Gallery of Victoria will
provide for enlarged exhibition and storage areas
and will be designed to welcome visitors into the
heart of the gallery. It will build on the recent rapid
growth in attendances related to the implementation
from 1 July this year of the government's policy
commitment to provide free entry to the permanent
collection.
The redeveloped State Library of Victoria will meet
the future needs of library users in the electronic
information age and re-establish it as a leader of the
library network in Australia. It will continue to be an
outstanding cultural venue for a range of exhibitions
and programs relating to our rich heritage. In each
case the aim is to make the institution pre-eminent in
Australia by the start of the next millennium.
A critical precondition to the successful delivery of
these goals is the reform of the governance role and
powers cl the councils of these institutions. This
reform should provide for appropriate
organisational structures including greater council
authorit} within a public sector framework.
The bill empowers the councils to employ their own
staff un~r their own acts rather than under the
Public SEctor Management Act 1992. Existing staff at
the institltions will transfer to the employment of
the institltions on terms and conditions determined
by the mnister to be no less favourable in aggregate
than thme currently applying to them under the
Public Se:tor Management Act. Existing staff who
are members of the State Superannuation Scheme
can reman members of the scheme under their new
employrrent conditions.
Over time the councils will be able to enter into
enterprise agreements with their staff that are
specific to their own needs rather than endeavouring
to fit in \\ith the global requirements of the public
service a~ a whole. This will give the councils the
ability to establish employment arrangements which
are re1evmt to their respective industry sectors and
supporti'fe of the overall future directions of the
institutiOlS. This is consistent with arrangements
that have been in place for some years at the
Gee10ng md Victorian art centres.
The bill aso updates other powers in the acts of the
three insttutions, including committee and
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delegation provisions, borrowing and investment
powers, conflicts of interest disclosures, power for
board resolutions without meetings, minimum
numbers for meetings and qualifications for board
membership.
The Museums Advisory Board and the Libraries
Board of Victoria, advisory boards to the Minister
for the Arts on museum and library matters, are
abolished by the bill. As a consequence, the
functions of the councils of the Museum of Victoria
and the State Library of Victoria are amended to
incorporate relevant advisory functions. In addition,
the functions of the councils of the three institutions
are redefined in relation to the state collections and
amended to provide each council with a statewide
leadership role. To reflect the broadening of the roles
of the councils of the Museum of Victoria and the
State Library of Victoria, they will be renamed the
Museums Board of Victoria and the Library Board of
Victoria respectively.
The government believes that there is enormous
potential for the expansion and development of
Victoria's museum and library services across the
state, and the importance of the leadership roles to
be undertaken by the new boards cannot be
overemphasised. The functions of the Museums
Board of Victoria will be broadened to enable it to
provide leadership to the state's museums and to
advise the minister on matters relating to museums
and the coordination of museum services in Victoria.
Likewise, the Library Board of Victoria will exercise
leadership and promote high standards in the
provision of library and information services, and
provide advice and information to the minister on
any matter concerning libraries and information
organisations.
It would be remiss of me to overlook the
contributions made by the retiring advisory boards.
The Museums Advisory Board has provided
valuable advice to the Minister for the Arts on the
development of museums in Victoria and to those
wishing to operate and maintain museums
throughout the state.
It developed guidelines for the establishment and
operation of the state's museums and more recently,
in conjunction with the industry association,
Museums Australia, initiated the museum
accreditation program to more effectively develop
and recognise excellence in all areas of museum
practice. The Museums Advisory Board was
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responsible for the allocation of funding support for
regional museums and project grants to more than
400 museums statewide. These have provided for
the improved care, presentation and documentation
of the state's rich moveable cultural heritage.
Ibrough its outreach programs the board has visited
all areas of the state and provided valuable advice
and information to local communities concerning the
operation of museums and cultural heritage venues.
The libraries Board of Victoria has served Victoria
well. It has provided sound guidance for libraries,
particularly through Policy Directions for Library
Services in Victoria, the first document of its kind
produced in Australia. The libraries Board has been
responsible for several major reports to government,
most significantly its reviews of the funding of
municipal public and print-handicapped libraries.
Its most recent projects have been a further review of
government funding of public libraries following
municipal restructuring and development of a draft
library policy for Victoria.
The Museums Advisory Board and the libraries
Board of Victoria have had Significant achievements
and the government is grateful for the many long
hours of work undertaken on a voluntary basis by
the members of the boards over the past years.

Tuesday, 10 December 1996

The government, through its Agenda 21 and Arts 21
strategies, is revitalising the cultural infrastructure
of Victoria. The work of the boards appointed by the
government to be responsible for the state's cultural
institutions is therefore vitally important in this
development. As they take greater responsibility for
their operations, they can be assured of the
government's continued support and its
commitment to the development of high-quality,
well-resourced and managed cultural facilities
which operate in the pursuit of excellence to ensure
that Victoria continues to be the state for the arts.
I commend the bill to the house.
Debate adjourned for Hon. M. M. GOULD (Doutta
Galla) on motion of Hon. Pat Power.
Debate adjourned until next day.

PLANNING AND ENVIRONMENT
(PLANNING SCHEMES) BILL
Second reading
For Hon. R. M. HALLAM (Minister for Finance)
Hon. R. I. Knowles (Minister for Health) - I move:
That this bill be now read a second time.

There are three other important initiatives contained
in the bill. The bill removes the limit on the number
of members (12) constituting the Victorian Council
of the Arts, the key arts advisory group to the
Minister for the Arts, to enable the appointment of
an expanded council in the future. To simplify
arrangements, the bill provides for the Governor in
Council to fix remuneration and travelling and
personal expenses for the members of the boards of
the three institutions and the Victorian Council of
the Arts.
Finally, the bill amends the Public Records Act 1973
to provide that records of former public bodies,
irrespective of whether those records are currently in
the custody of the Public Record Office or a
privatised body, remain as public records unless
expressly excluded by an act or regulation. The bill
will not, however, bring records created by a private
company within the act's ambit or prevent the
transfer of records to a privatised company when the
government determines that this is necessary. These
amendments are similar to those legislated by the
commonwealth with regard to the Australian
Archives.

The broad purpose of this bill is to facilitate major
reforms to the structure and content of planning
schemes. Members are aware of the determination of
the government to reform the planning system. The
slow, complex and unresponsive system that the
government inherited has already been
reinvigorated by a series of measures.
These measures have included:
amendments to the Planning and Environment
Act in 1993 and 1995 to streamline and improve
various planning procedures;
amendments to schemes to facilitate appropriate
development in many areas of Victoria;
re-establishing a partnership with a reformed
local government;
giving clearer strategic direction; and
the introduction of a number of standard zones
and standard land use definitions.
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The annual August statements by the Minister for
Planning and Local Government have regularly
documented what has been achieved and what is to
be tackled in the next phase of the reform agenda. In
the 1996 statement, improvement to the structure
and content of planning schemes was identified as
the next reform of the planning system.
There will be three main changes. The first will be
the schemes' focus on and relationship to key
strategic directions. At the state level, a state
planning policy framework is being prepared to
help guide the preparation of local planning policy
and guide planning decision-making at all levels. At
the local level, a local planning policy framework
will be prepared for each municipal district. It will
include a municipal strategic statement and key
local planning policies. The strategic statement will
set out a broad vision for the municipality and show
its long-term directions for land use and
development.
The new schemes will therefore identify the key
state and local strategies and policies; how they are
linked; and how they can be implemented by other
provisions in the scheme about the use or
development of land.
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There will be two key benefits of these changes.
First, schemes will have a much stronger strategic
focus. Any controls in the scheme over the use or
development of land will be soundly based and be
linked to intended policy outcomes. Second,
schemes will be easier to use and understand, and
they will create greater certainty and confidence.
This will have obvious benefits to establishing new
business in the state.
The new statewide standard prOvisiOns - to be
known as the Victoria Planning Provisions - and
the new municipal strategic statement will be the
two main building blocks of the new schemes. The
Victoria Planning Provisions will contain the state
planning policy framework and standard provisions
dealing with a wide range of planning issues which I
have already mentioned. They will be a reference
book giving municipal councils the tools they need
to prepare a new scheme.
A draft of the Victoria Planning Provisions has been
prepared by the Department of Infrastructure. Three
copies of this draft have been placed on the table of
the library for viewing by members. When members
inspect this document, they will see:
a state planning policy framework;

The second main change will be the use of consistent
planning tools in schemes. There is no justification
for retaining different and complex provisions in
each scheme for the same issue. Basic planning tools
will be consistent across the state. For example, there
will be:
consistent zones for particular land uses, such as
residential, business, industrial and rural;
consistent special area controls, commonly known
as overlays, such as those for heritage and
floodway;
consistent land use definitions; and
consistent provisions for car parking, advertising
signs and a variety of other planning matters.
The third main change will be a rigorous monitoring
and review of the effectiveness of the changes to the
planning system foreshadowed by this bill. This will
be done annually by the Department of
Infrastructure. Improvements, as required, will be
regularly carried out.

a small number of zones (for example,
5 residential, 5 business, 3 industrial and 3 rural
zones);
19 overlays for issues as diverse as heritage,
airport environs, rural floodway and salinity
management;
provisions for specific matters such as car
parking, home occupations, and bed and
breakfast accommodation.
One new proposed overlay that I wish to specifically
refer to is one dealing with land earmarked for
public acquisition. At the moment in schemes, land
can be reserved for a public purpose. This creates the
preconditions for an owner or occupier of land to
claim compensation under part 5 of the Planning
and Environment Act 1987, in accordance with the
Land Acquisition and Compensation Act 1986. I
want to make it clear that the new overlay is
intended only to change the way the land to be
acquired for a public purpose is identified. It is not
intended to change any rights in relation to
compensation.
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The other main building block for a new scheme is
the municipal strategic statement. Municipal
councils will be able to select the tools they need
from the Victoria Planning Provisions to help them
implement the strategic statement. For example, if a
strategic statement refers to the need to conserve
heritage values in a residential area, the municipal
council could include that area in an appropriate
residential zone and heritage overlay.
The reforms have been carefully planned. They have
been developed during 1996 with a pilot group of
five municipal councils - Ballarat city, Alpine shire,
Port Phillip city, Momington Peninsula shire, and
Brimbank city. These councils are to be commended
for enthusiastically participating in helping to
develop the reforms. The results show that councils
can effectively move to this new system and that real
improvement is made when they focus on the state
and local policy framework.

The bill
The bill facilitates the reforms by introducing the
required statutory framework. When this act is in
operation, the machinery to prepare, introduce and
administer the new schemes will be in place. This
work will formally begin immediately after assent of
the act as each municipal council prepares the new
scheme, including the municipal strategic statement,
using the tools in the Victoria Planning Provisions.
Each municipal council has already been asked to
prepare a new scheme by mid-1997. Each scheme
will be fully tested by the normal processes of notice,
the opportunity for affected people to make
submissions and consideration by independent
panels before it is approved. With each municipal
council working with the Department of
Infrastructure, new schemes will be approved and in
operation progressively over the next 12 to
18 months.
I now turn to the key provisions of the bill.

The Victoria Planning Provisions
Clause 5 inserts a new part lA in the principal act the Planning and Environment Act 1987 - to make
provision for the preparation, approval, availability
and amendment of the Victoria Planning Provisions.
They will be prepared and approved promptly after
assent of the act so that they formally exist for use by
municipal councils in preparing schemes.
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Proposed sections 4B to 41 will ensure that an
amendment to the Victoria Planning Provisions will
follow the usual process for an amendment to a
scheme. Proposed section 4J allows an amendment
to the Victoria Planning Provisions to include
amendments to specific schemes. This is important
because future changes to a particular clause in the
Victoria Planning Provisions may need to flow on
immediately to those schemes in which the clause is
included. Prompt introduction of consequential
changes to schemes will ensure the ongoing
consistency of the prOvisions wherever they are used.

The new structure of schemes
Clause 7 substitutes section 7 of the principal act to
introduce provisions for the new structure of
schemes. The new section requires a scheme to
consist of either state standard provisions or local
provisions. A state standard provision can only be
one drawn from the Victoria Planning Provisions.
Proposed subsection (5) allows the minister to direct
the inclusion of specified state standard provisions,
such as the proposed consistent land use definitions.
A local provision is one that just applies to the area
of the scheme, such as a municipal strategic
statement and a scheme map showing to which land
the selected state standard provisions apply.
Clause 8 also relates to the new structure of schemes.
The proposed substituted subsections of the
principal act make it clear that a planning authority
may prepare amendments to the local provisions of
a scheme at any time. However, to ensure ongoing
consistency of the state standard prOvisions in all
schemes, proposed subsection (6) provides that a
planning authority may not prepare an amendment
which amends those provisions. It may, however,
prepare an amendment to include or exclude those
provisions in a scheme.
If a planning authority, or any other person, seeks a
change to a state standard prOvision it must either
ask the minister to prepare the necessary
consequential amendment to the Victoria Planning
Provisions or seek the minister's authority do so
itself under proposed section 4B.

Clause 12 is also consequential on the new structure
of schemes. For the reasons above, a planning
authority will not be able to change an amendment
when it is adopted to make changes to a state
standard provision.
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To make sure that submitters do not hold up
decisions on amendments by making submissions
about the need for changes to state standard
provisions, clause 12 makes changes to sections 21,
22, 23 and 25 of the principal act so that planning
authorities and panels reject such submissions.
There will be an important role for panels,
nevertheless, in testing and refining the Victoria
Planning Provisions. Clause 13 inserts a new
section 25A in the principal act and gives panels a
clear role to recommend to the minister desirable
changes to the Victoria Planning Provisions.
Municipal strategic statements
Clause 6 amends section 6 of the principal act
principally to make clear that a scheme must contain
a municipal strategic statement, if the scheme affects
a municipal district.
Clause 11 inserts a new section 12A in the principal
act to state what the statement must seek to achieve,
what it must contain and how it must be reviewed
once it is approved as part of the new scheme.
Combined permit and amendment process
A feature of many schemes in recent years is the
popularity of what are called site-specific
amendments to schemes. These usually change the
scheme to facilitate a particular development
proposal. They have been popular because their
approval is usually able to authorise the
development without the need for further planning
approvals involving public consultation.
While this has been to the obvious benefit of the
developer, it has also benefited the public in clearly
knowing the detailed nature of proposals when
making submissions. It has also benefited the
relevant authorities in being able to set conditions
and requirements at an early stage.
Their popularity has been a double-edged sword.
Unforbmately, many schemes now have many
pages devoted to site-specific provisions. This has
been to the overall detriment of the clarity and ease
of interpreting the scheme. New schemes will not
have these site-specific provisions because their core
provisions - the state standard provisions - will
be limited to those in the Victoria Planning
Provisions. However, the bill includes a new process
aimed at ensuring the advantages of site-specific
amend:nents are nevertheless maintained.
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Clause 14 of the bill introduces a new division 5 into
part 4 of the principal act so that a planning
authority, if requested to do so by a person, may
simultaneously prepare and give notice of a
proposed amendment to a scheme and give notice of
an application for a permit. These notices must,
under proposed section 96C, be accompanied by a
draft of the proposed permit. This enables affected
people to make submissions about the general
change to the scheme, the specific application and
the draft permit. In accordance with the usual
scheme amendment process, if the authority does
not accept a submission from an affected person a
panel must be appointed and the person given an
opportunity to be heard by it. The panel's report
must be considered by the planning authority before
it decides whether or not to adopt the amendment
and recommend to the minister that a permit be
granted.
It is inappropriate that an applicant and the
submitters have a right to appeal against the
minister's decision on the permit to the
Administrative Appeals Tribunal because they have
had an opportunity to make submissions to the
planning authority and the panel. Proposed
section 96M ensures the minister's decision is final.

In general, the grounds on which a permit could be
cancelled or amended will apply to a permit granted
by the minister under the proposed division. So the
new process will retain the benefits of the current
site-specific amendment process, will contribute to
the wider benefits of the new schemes and will have
appropriate mechanisms to ensure public
consultation and involvement in decisions.
Transitional provisions
Part 3 of the bill makes a number of transitional
provisions. Clause 18 requires a council to prepare a
new scheme as soon as possible after
commencement of this act. It requires the normal
procedures for the preparation of an amendment to
a scheme to apply to the new scheme.
To ensure that councils move as quickly as is
reasonably possible through the process the minister
is able under clause 20 to set a date by which the
new scheme must be submitted for approval. If a
council fails to do so by that date, clause 20 enables
the minister to prepare and approve that scheme. A
council must pay to the Crown the costs incurred by
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the minister in preparing the scheme, as determined
by the Governor in Council.
Clause 23 relates to the new structure of schemes
and the intention that they will not contain detailed
site-specific provisions. The site-specific provisions
in current schemes represent rights to use and
develop land. Some of these rights, especially those
where the right has not yet been taken up, need to be
preserved in some form.
The clause will facilitate the transfer of those rights
to a permit. This will take place on approval of the
scheme or within three months afterwards. Notice
must be given by the planning authority to the
holder of those rights before this transfer takes place.
The notice requirements of section 52 of the
principal act and of proposed section 96C will not
apply to these permits. A person who may be
affected cannot therefore bring an action to cancel or
amend the permit on grounds of a defect in notice
under division 3 of part 4 of the principal act. This is
appropriate as it is important that the rights can be
transferred without further challenge.
Clause 24 provides that an existing scheme will be
revoked when the relevant new scheme is in
operation. All matters of a continuing nature are to
be taken to have been done under the new scheme.
Proposed amendments to existing schemes will not,
however, continue, and the Department of
Infrastructure and the relevant planning authority
will manage the finalisation of outstanding
amendments before approval of the scheme.
Clauses 25 and 26 ensure that applications for
permits to responsible authorities and appeals to the
Administrative Appeals Tribunal are able to be
determined even though the scheme under which
they were made or lodged has been revoked.
Decisions on these matters must be made in
accordance with the provisiOns of the new scheme.
Statement for the purposes of section 85 of the
Constitution Act 1975
I wish to make a statement under section 85(5) of the
Constitution Act 1975 of the reasons why
clause 16(2) and clause 27 alter or vary section 85 of
that Act in relation to the jurisdiction of the Supreme
Court.
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Clause 16(2) - proposed section 201D(2)
Clause 16(2) inserts two new subsections in
section 2010 of the principal act. The first of the new
subsections is subsection (2) of section 2010. It
provides that it is the intention of sections 4F and 4J
of the Planning and Environment Act 1987 to alter or
vary section 85 of the Constitution Act 1975.
Proposed section 4F applies section 39 of the
Planning and Environment Act 1987 to amendments
to the Victoria Planning Provisions as if the
amendment were an amendment to a planning
scheme. Similarly, proposed section 4J applies
section 39 of the Planning and Environment Act 1987
to an amendment to a planning scheme made by an
amendment to the Victoria Planning Provisions. The
application of section 39 in each case allows for any
defects in procedure, before approval of the .
amendment, to be the subject of proceedings before
the Administrative Appeals Tribunal.
The application of section 39 also allows for the
specific application of subsections (7) and (8) of
section 39. Section 39(7) currently provides that an
approved planning scheme amendment is not made
invalid by any failure to comply with certain
specified provisions of the act. Section 39(8) provides
that a person cannot bring an action other than by
the process prescribed in section 39 itself.
Subsections (7) and (8) of section 39 already contain
a restriction on the jurisdiction of the Supreme Court
for the purposes of section 85 of the Constitution Act
1975. Given that the amendment procedures for the
proposed Victoria Planning Provisions are
essentially the same as those for planning schemes,
section 2010(2) does no more than extend this
restriction on jurisdiction to the Victoria Planning
Provisions in the same way as it already applies to
planning schemes.
The similar extension of the restriction in jurisdiction
in section 39(7) is needed to ensure that when an
amendment to the Victoria Planning Provisions is
approved there is certainty in the operation of the
Victoria Planning Provisions as amended. It is also
needed to ensure that when an amendment to a
planning scheme included in an amendment to the
Victoria Planning Provisions is approved there is
certainty in the operation of the planning scheme as
amended. This certainty is required because a
planning scheme forms the basis for the assessment
of major development and investment opportunities,
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for protection of resources and the environment, and
for enforcement action to prevent any unlawful use
or development of land.

existing limitation on jurisdiction to the new
combined amendment and permit provisions
introduced by the bill.

The action that a person may bring under
section 39(8) requires referral of the matter to the
Administrative Appeals Tribunal for determination.
Parliament has already vested jurisdiction in the
Administrative Appeals Tribunal as the appropriate
forum to deal with planning matters and has,
correspondingly, already limited the jurisdiction of
the Supreme Court in relation to planning scheme
amendments and permit appeals. The primary
reason for this is to allow for relevant planning
matters to be decided quickly and inexpensively by
a specialist tribunal.

Clause 27

Clause 16(2) - proposed section 201D(3)
The second of the new subsections is subsection (3)
of section 201D.1t provides that it is the intention of
sections 96M(2) and (4) to alter or vary section 85 of
the Constitution Act 1975 to the extent that it applies
to any appeal to which section 66A of the Planning
Appeals Act 1980 applies. Sections 96M(2) and (4)
apply sections 81 and 85(l)(f) and most of division 3
of part 4 of the Planning and Environment Act 1987
to permits issued under the new combined
amendment and permit process. Sections 81, 85 and
division 3 of part 4 of the Planning and Environment
Act 1987 provide rights of appeal to the
Administrative Appeals Tribunal. The jurisdiction of
the Supreme Court is already restricted in relation to
planning appeals by reason of section 66A of the
Planning Appeals Act 1980.
Proposed section 201D(3) does no more than extend
this restriction to the new combined amendment and
permit process. The listed provisions will allow
permits issued under the combined process to be
treated the same way as permits issued under other
existing processes. The reason the Supreme Court is
not to have jurisdiction in relation to the listed
provisions in proposed section 201D(3) is as follows.
Parliament has already vested jurisdiction in the
Administrative Appeals Tribunal as the appropriate
forum to deal with planning matters and has,
correspondingly, already limited the jurisdiction of
the Supreme Court in relation to planning scheme
amendments and permit appeals. The primary
reason for this is to allow for relevant planning
matters to be decided quickly and inexpensively by
a specialist tribunal. As indicated, proposed
section 201D(3) does no more than extend the
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Clause 27 provides that it is intended to vary or alter
section 85 of the Constitution Act 1975 to the extent
necessary to prevent the Supreme Court entertaining
actions of the kind described in clause 22(2).
Clause 22(2) provides that a new planning scheme
prepared and approved in accordance with the bill
must not be called into question in any proceeding
in any court or tribunal. The reasons for excluding
the court's jurisdiction are as follows.
First, it is essential that there be no gap in planning
controls during the transition from the existing
planning schemes to the new schemes proposed by
the bill. A successful challenge to a new scheme
would leave such a gap and thus have serious
ramifications for existing use rights and for general
planning controls affecting the use and development
of land. Prohibited uses could suddenly become
lawful if a gap in planning controls existed, even if
the gap was only for a short time. Other protective
measures, such as controls on the demolition of
heritage assets or removal of native vegetation,
could become unenforceable. These potential
outcomes must be avoided.
Secondly, any challenge to the new schemes, even if
ultimately successful, would create serious
uncertainty in the development industry. Challenges
to the validity of planning schemes occurred in 1988
after new schemes were introduced by the Planning
and Environment Act 1987. Several schemes were
challenged, largely by those motivated by
commercial advantage, and validating legislation
was required in the following sittings of Parliament.
The limitation of jurisdiction in clause 27 will avoid
a repeat of those events.
Thirdly, the new schemes are to be based on a series
of state standard provisions to be introduced
through the Victoria Planning Provisions. A
challenge to one scheme would therefore most likely
have an adverse consequence on all other planning
schemes in the state. Fourthly, in considering the
limitation on the ability to challenge a new scheme,
it is important to note that many parts of new
schemes will simply reflect existing scheme
prOvisions, albeit in a new structure.
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Many parts of the new schemes will have been in the
public domain for some time and have been subject
to extensive consultation. Examples of this are a
number of the statewide zones and statewide land
use definitions. The new schemes will be prepared
by municipal councils and follow the ordinary
amendment process. There will be public exhibition,
the opportunity for hearings of submissions by a
panel, and proceedings will be able to be instituted
to consider any defects in procedure before approval
of a scheme. Either house of Parliament also retains
the power to revoke a new scheme, under section 38
of the Planning and Environment Act 1987.
Most importantly, the limitation of jurisdiction
relates only to the initial approval of a new scheme,
so as to give each new scheme a sound foundation in
law. This is essential to the extent that the new
planning schemes will form the basis for the
assessment of major development and investment
opportunities, for protection of resources and the
environment and for enforcement action to prevent
any unlawful use or development of land. Once a
new scheme is in place, any subsequent amendment
of the scheme will be subject to the usual provisions
of the Planning and Environment Act 1987.
Conclusion
In conclusion, the bill enables municipal councils to
take the lead in making very significant changes to
improve the system of planning schemes in this
state. These improvements will all be within a very
clear government framework to ensure that the
whole Victorian community can reap the benefits.
The next two years will, as a result, be ones of
intense activity. The minister will be keeping a very
close eye on progress and, as may be required, will
be making the necessary fine-tuning as experience
with the new arrangements develops.
I commend the bill to the house.
Debate adjourned on motion of Hon. PAT POWER
(Jika Jika).
Debate adjourned until next day.
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MAGISTRATES' COURT
(AMENDMENT) BILL
Second reading
Debate resumed from earlier this day; motion of
Hon. LOUISE ASHER (Minister for Small
Business).
Hon. PAT POWER Uika Jika) - The opposition
is strongly opposed to the Magistrates' Court
(Amendment) Bill because of its retrospective
nature. Members will be aware that the penalty
enforcement by registration of infringement notice
makes up the acronym PERIN and that that system
is responsible for the collection of fines. Some of
these matters have been transferred from the police
force to the Sheriff's Office. The bill is designed to
address a number of problems that have arisen as a
result of a compliance audit carried out on the
Sheriff's Office.
The opposition has consulted widely on the
legislation to formulate a view. It has spoken to
people from the Federation of Community Legal
Centres and to barristers. It has received advice from
the Public Interest Law Clearing House and, most
importantly, it has spoken to a number of people
who consider themselves to be victims of the system.
As I indicated earlier, the opposition is deeply
concerned about any legislation that has a
retrospective clause. It appears that the Sheriff's
Office has acted inappropriately under the Kennett
coalition government and a number of people have
been gaoled as a consequence of the inappropriate
administration of the PERIN system.

One of the consequences of the passage of the bill is
that people will be prevented from taking action
against the government for wrongful arrest as a
result of the PERIN system. Our opposition to the
bill is very strong because of its retrospective nature,
and in the normal course of events we would
indicate the strength of our opposition by calling for
a division on the matter. However, as a consequence
of a number of things that occurred this morning
that we are aware of, we do not intend to take it to
that point and we will simply indicate our
opposition on the voices when the question is put.

In our view six problems need to be addressed in the
PERIN system. Firstly, the fact that offences

prescribed under section 7 of the Magistrates' Court
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Act are not prescribed under section 99 of the act
could have the effect of making warrants issued
under the PERIN system illegal.
A second concern is that under section 58 of the
Magistrates' Court Act warrants have a life of five
years unless they are extended, and the Sheriff may
have taken action on warrants that had legally
expired. The opposition's concern about that matter
is reflected in similar concerns that have been
expressed in the community.
The third problem is that magistrates, who have the
power to recall and cancel warrants, have acted on
the assumption that they also have the power to
reissue warrants, and there is obviously a problem
when warrants are reissued.. That point underscores
the opposition's concern that the government has
been found wanting in its administration of the
PERIN system.
A fourth problem is that between 1991 and 1995 the
PERIN court registrar issued warrants electronically
and doubt has been cast on whether simply pushing
a button to electronically activate correspondence
constitutes the reissuing of a warrant. Again, the
opposition has concerns about the administration of
the system.
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of Acts and Regulations Committee. The committee
quotes from the second-reading speech to make it
clear that the Magistrates' Court (Amendment) Bill
will:
authorise the reissue of warrants in the future and
validate past reissues;
limit the life of non-executed and future warrants to
five years regardless of whether they are reissued;
placed beyond doubt the validity of electronic issue of
warrants;
validate any execution of any warrant to which section
58(2) of the act applied and which had purported to be
reissued;
authorise arrangements made by the Sheriff in the past
to allow fine defaulters to enter into time-to-pay
arrangements;
introduce a fee structure to reflect separately the cost of
different stages of the fine enforcement process; and
ensure that no proceedings may be brought in relation
to actions regularised by the bill.

Importantly, at page 27 the committee states:
A fifth problem is that Sheriff's officers have entered
into arrangements for people to pay over a period
money owing in relation to warrants. Power to make
those kinds of arrangements lies only with the
registrar of the PERIN court, not with the Sheriff's
Office.
A sixth point of concern is that the Sheriff has been
charging a fee of $79 for the execution of each
warrant and the opposition's advice suggests that
that fee is not able to be charged as an up-front fee.
The opposition's two main concerns are, firstly, that
the PERIN system has enormous shortcomings that
have resulted in a great deal of anxiety and difficulty
for many people in the community who have been
caught up in it, and secondly, it appears that in
recent years the administration of the PERIN system
has been found wanting. However, I cannot
emphasise too strongly that the opposition's main
objection to the legislation lies in the notion of
retrospectivity.
I direct the attention of honourable members to
page 26 of Alert Digest No. 10 issued by the Scrutiny

The committee notes the retrospective nature of
clause 3 ... Clause 4 retrospectively validates the reissue
of certain warrants. Clause 5 retrospectively validates
certain warrants ... Clause 8 retrospectively validates
certain offences for the purposes of being prescribed
offences within the meaning of the schedule.

In conclusion, not only does the opposition have a

very clear and strong view on retrospectivity, but
people in the sector are also concerned about it. The
Scrutiny of Acts and Regulations Committee saw fit
to expressly report its concerns about retrospectivity.
As I said earlier, if it were not for the fact that
important meetings are being held this morning the
opposition would have indicated its opposition to
the bill by dividing on the issue. However, in a spirit
of cooperation, the opposition is happy to indicate
its objection when the question is put.
Hon. P. A. KATSAMBANIS (Monash) - I rise to
speak in favour of the bill. I note that the opposition
opposes it. The aim of the bill is to clear up an
anomaly that arose in 1989 as a result of legislative
action taken by the former Labor government.
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Many fines have been collected under the penalty
enforcement by registration of infringement notice
(PERIN) system since it was introduced in Victoria
in 1990. On the coming into force of the 1989
legislation the responsibility for the collection of
certain fines was transferred from the police to the
Sheriff's Office, and the prediction of the
government at the time was that that action would
result in the successful collection of three-quarters of
the fines under the PERIN system. The last thing
anyone wants is for a large group of fine defaulters
in the community to get off without having to pay
fines they have incurred and thereby avoid penalty.
Since 1990 millions of fines have been issued under
the PERIN system, the majority of which are paid
before any enforcement proceedings are needed.
Approximately 2.5 million infringement notices are
issued each year, only about 300 000 of which
require the issuing of a warrant. More than 90 per
cent of people fined under the PERIN system pay
their fines prior to the issuing of a warrant, and most
of those who do not, pay the fines between the time
of issuing and the execution of the warrant. Only a
small number of people refuse to pay their fines and
try to avoid their obligations, even after warrants
have been issued.
A recent audit of the way the PERIN system is
conducted revealed a potential - I stress the word
'potential' - defect in the system that could lead to
orders and warrants becoming invalid. As a result,
the government has chosen to take legislative action
to ensure the system continues to work.

Mr Power referred to the retrospective nature of the
changes in the bill. The bill is retrospective - it
comes into operation as from 1 September 1990, the
date on which the 1989 changes came into force. In
that way the bill will correct an anomaly created by
the previous government by prOviding that fines
collected during the past seven years have been
validly collected and ensuring there can be no
retrospective challenge to their collection.
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have refused to pay fines they have incurred.
Therefore the use of retrospective powers is justified.

Mr Power referred to the comments made by the
Scrutiny of Acts and Regulations Committee, of
which I am a member, in Alert Digest No. 10. I point
out for the record and to Mr Power that it is the
statutory duty of the Scrutiny of Acts and
Regulations Committee to highlight every instance
of retrospectivity in every piece of legislation that
comes before Parliament. The committee does not
comment either favourably or negatively on that
observation. No-one could doubt the retrospective
nature of the bill.
I place on record that in the ordinary course of
events I am deeply opposed to the principle of
retrospectivity in legislation. However, each
circumstance must be considered on its merits and
in this case to act otherwise would open up
enormous potential for action to be taken by people
who choose to be fine defaulters - that is, people
who have chosen not to accept our system of justice.
They could seek retrospective redress on a technical
ground that could invalidate warrants issued against
them. In this case we should err in favour of the
law-abiding citizens in our community who accept
fines and infringement notices issued against them
and pay them on time without necessitating the
issue of warrants against them.

We should not open our legal system to the
possibility of challenge by those who choose not to
accept the system but ensure that people pay their
infringement notice penalties and fines on time. I
urge the house to support the bill, and I reject the
opposition to it shown by members of the opposition.
The PRESIDENT - Order! I am of the opinion
that the second and third readings of the bill require
to be passed by an absolute majority of the whole of
the numbers of the Legislative Council. I ask the
Oerk to ring the bells.
Bells rung.

In this case a legitimate use will be made of
retrospective powers. I do not readily accept
retrospectivity being included in legislation, and the
bill should not be a precedent for further
retrospective change. However, in this case the
potential exists for warrants to be challenged
retrospectively by people. It must be pointed out
that the people the warrants have been issued
against are fine defaulters - that is, people who

Members having assembled in chamber:
Motion agreed to by absolute majority.
Read second time.
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Third reading
Hon. R. I. KNOWLES (Minister for Health) - By
leave, I move:
That this bill be now read a third time.

In doing so I thank Mr Power and Mr Katsambanis
for their contributions to the debate. As
Mr Katsambanis said, the government embarked on
this legislative process reluctantly, but it was
considered necessary to address a potentially very
significant issue. The government considered this
the only way it could be achieved in fairness to all
the parties. Again I thank members for their
contributions, and I commend the bill to the house.

Motion agreed to by absolute majority.
Read third time.
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a heartless government and a heartless minister.
Let's be clear about this.
Hon. W. A. N. Hartigan - The government
might be heartless, but you could never consider the
minister heartless; he's a lovely bloke.
Hon. T. C. THEOPHANOUS - Mr Hartigan
might not care about seriously injured workers, but
there are people in the community who do care
about them. Mr Hartigan may not care; he may not
have any compassion whatsoever for workers
injured at the workplace at Ford, for instance, where
he was once employed. I am sure they were not
injured in the tariff section where he worked, but
workers were injured on the shop floor. Mr Hartigan
could not care less about them, whether they be at
the Broadmeadows plant or Geelong. In his visits to
his Geelong electorate from time to time 1 am sure it
is not high on his priority list to visit some of the
seriously injured workers.

Remaining stages
Passed remaining stages.

ACCIDENT COMPENSATION
(FURTHER AMENDMENT) BILL
Second reading
Debate resumed from 4 December; motion of Hon.
R. M. HALLAM (Minister for Finance).
Hon. T. C. THEOPHANOUS (Jika Jika) - The
opposition will be opposing the Accident
Compensation (Further Amendment) Bill. It is
legislation which the opposition considers to be
heartless, and represents a fundamental breach of
faith with seriously injured workers in the state of
Victoria. When the Minister for Finance introduced
the original Workcover legislation four years ago he
said that what his government was concerned about
was seriously injured workers. He said also that the
rorting that was taking place was occurring among
workers who were partially incapacitated or had
been in the system for a short time and were trying
to extend the period during which compensation
was paid to them.
At that time the minister made a big song and dance
about how seriously injured workers would be
looked after by this government. The bill represents
a fundamental breach of faith with those seriously
injured workers. It represents a broken promise from

It is about time some serious questions were asked
of the Minister responsible for Workcover, who has
gone around for the past four years justifying the
uncompassionate way he dealt with 16 000 people
when he summarily dumped Workcare. He has
justified that all along by saying, 'I care about
seriously injured workers'. However, when faced
with a bit of pressure because the system has started
to haemorrhage, seriously injured workers are the
first group he has attacked. That is an amazing
backflip from his original position.

Hon. Bill Forwood interjected.
Hon. T. C. THEOPHANOUS - Of course,
Mr Forwood would not care about this either. He is
very used to doing backflips on matters of principle.
Mr Forwood carried on about the need to protect
injured workers when the original Workcover
legislation was brought before Parliament, and the
minister has probably told Mr Forwood that he had
better do a backflip on this matter as well.
The minister now has no credibility. He does not
care about the misery he is creating. The only
conclusion one can reach is that he does not care that
after the bill is passed the cases of up to 2000 people
who have been seriously injured will be reviewed
and they will face being dumped from the system.
Even the Victorian Workcover Authority admits that
at least 1000 will go. What sort of society is prepared
to allow up to 2000 of its most vulnerable people to
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be dumped from a system simply because someone
got into the minister's ear and said, 'You had better
do a backflip on what you said four years ago. You
had better fix this up, and the best way to do it is by
attacking seriously injured workers'.
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Hon. T. C. THEOPHANOUS - That is not what
I said. The premium levels should reflect those in
other states, and that can be achieved by setting
national standards.
Hon. W. A. N. Hartigan interjected.

The second-reading speech says:
... the reduction in premium from 3 per cent under
Workcare to 1.8 per cent under Workcover has
generated an annual saving for Victorian employers of
over $500 million and is the lowest premium of all the
states, giving Victoria a substantial competitive
advantage ...

According to the minister that is excellent. What
about the competitive advantage of those
2000 seriously injured workers? What about a
worker's capacity to go into the work force and try
to get a job when that person is missing a limb or an
eye or has some other serious injury? We are not
talking about people who are injured just at the
margin but about people who have gone over the
American Medical Association's standard of 30 per
cent whole-of-body injury. For example, the loss of a
foot or some other part of a limb under the knee
does not qualify as a 30 per cent injury on the AMA
scale. That is the level of injury we are talking about,
and people with such injuries are the ones the
minister wants to attack.
It may well be that Victoria has the lowest premiums
in the country, but the truth is that Victoria has the
largest manufacturing base of any state. A very large
proportion of industrial accidents occur in
manufacturing. Therefore, it is not inconceivable
that a larger amount would need to be paid out for
industrial accidents in Victoria than in other states
purely and simply because this state has a much
larger manufacturing base. However, despite the
larger manufacturing base and the increased chance
of more industrial accidents occurring, the minister
is attacking seriously injured workers by simply
setting the premiums at the lowest levels in
Australia - 1.8 per cent - to ensure the scheme is
in balance. That is his solution to the problem. He
has not attempted to find ways to cut down the
number of accidents in the manufacturing industry
or set a realistic premium level.
Hon. Bill Forwood - You want premiums to go
up. That's your line!

Hon. T. C. THEOPHANOUS - The minister has
said on numerous occasions that he is interested in
standardisation, but he is not interested in national
standards on the treatment of seriously injured
workers. The bill contains a number of major
features to which the opposition takes exception, but
the most objectionable is its treatment of seriously
injured workers.
Currently 4500 workers are classified as seriously
injured. Notwithstanding that those workers have
been classified as seriously injured under the
existing legislation, under this retrospective bill the
minister will allow the insurance companies to
reassess their claims and change the rules so that
seriously injured workers can be summarily
dumped from the system. Even though yesterday
they may have succeeded in being classified as
seriously injured, tomorrow they will not be! That is
what this minister considers to be fair. The
opposition was told during briefings on the bill that
the Workcover Authority has estimated that 'about
1000' - I think they were the words - would be
removed from the classification as a result of this
little exercise. The retrospective application of this
provision to people who are now classified as
seriously injured will result in their being dumped
from that classification. The bill will also affect the
1200 transport accident claimants who are classified
as seriously injured.
The opposition also objects to the changes that will
result in lump sum payments of greater than $5000
being paid out in annuities over five years. Again,
the Workcover Authority has conceded that this
measure will assist its annual cash flow.
Hon. W. A. N. Hartigan - What a lot of nonsense.
Hon. T. C. THEOPHANOUS - Mr Hartigan is
unable to understand it.
Hon. Bill Forwood - By definition it cannot be
true.
Hon. T. C. THEOPHANOUS - It just shows you
how much you know. It is another reason why you,
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Mr Forwood, as the Chairman of the Public
Accounts and Estimates Committee - apart from
obviously being gutless and not prepared to take on
the government - Hon. W. A. N. Hartigan - He is doing a better
job than you are.
Hon. T. C. THEOPHANOUS - For your
information I took on the government when I was
Chairman of the Estimates Committee in the Labor
years. I have not seen Mr Forwood. do anything like
that.
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pale! Again, it is an example of the way this
government and this minister, in particular, are
prepared to wield the big stick.
I will now turn to the proposed savings to
Workcover that this bill is designed to achieve. An
article by Farah Farouque in the Age of 15 November
states:
The state government yesterday cracked down on
Workcover recipients in a push to save $400 million a
year.

The article then quotes the Workcover spokesperson:
The DEPUTY PRESIDENT - Order! I remind
honourable members that this debate will take up
much of the day. Members will have to be tolerant if
the house is to make progress. These constant
interjections are not a good start. It would also be
helpful if the member speaking did not respond to
interjections - and I ask members to desist from
interjecting. Members would be much better off
keeping to the subject matter and not responding to
the extraneous matters raised by way of interjection.
Hon. T. C. THEOPHANOUS - The third matter
the opposition objects to is the extension of the
notional earnings test to cover seriously injured
workers. It makes no sense, and the opposition does
not understand why it is being extended. Is it simply
another example of a mean minister wanting to
wield a big stick to punish seriously injured workers.
The bill means that a person who is classified as
seriously injured - that is, his or her injury exceeds
the 30 per cent test on the AMA scale - and who
receives weekly benefits is likely to have the
Workcover Authority come along and say, 'Hang on
a minute, we know you might have lost a limb and
we know you have been reduced to sitting in a
wheelchair, but we think you could do a job theoretically, anyway. You could theoretically sit in
your wheelchair in some office and answer a
telephone for 10 hours a week. Given that you could
theoretically work for 10 hours a week, we think
your weekly benefit should be reduced by whatever
it is that you would theoretically earn if you worked
those theoretical 10 hours a week'. What a
disgraceful proposition!
It was a bad enough proposition for partially
incapacitated workers, or for those who were not
classified as seriously injured, but to apply the same
notion to seriously injured workers is beyond the

But Ms McMahon said they would not -

referring to how many Workcover recipients would
be dumped from the system lose their top level of benefit as reforms affected only
future claimants. She said the measures would save
Workcover about $400 million a year.

That is one aspect I would like the minister to
confirm. Either the article is incorrect and has not
quoted Ms McMahon correctly or Ms McMahon
sought deliberately to mislead the people of Victoria.
It is clearly not correct to say recipients 'would not
lose their top level of benefit as reforms affected only
future claimants'. Indeed, the Workcover AuthOrity
has said that not only future claimants but existing
claimants will be affected as their cases are
reviewed. Either Ms McMahon misled the Age
reporter or she has been misquoted - one of the two.
Secondly, the claimed annual saving to Workcover
of $400 million is not the same as the figure the
Workcover Authority gave to the opposition. The
authority certainly said that if the changes were not
introduced Workcover's unfunded liability would
blowout during the next financial year to the extent
that by 30 June next year it would have increased to
between $300 million and $400 million.
The figures were provided by the chief executive
officer and are different from the annual savings of
$400 million reported in the article. In fact, I
understand the Victorian Workcover Authority has
said that the annual savings will be $100 million and
not $400 million.
I ask the minister responsible for Workcover to
clarify the situation. Is it the case that the unfunded
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liabilities of Workcover would have blown out to
$400 million if the proposals had not been
introduced? They are fundamental questions and are
confirmed by the authority, but given the level of
misinformation it is important for the minister to
indicate clearly on the record what the real situation
is. The authority says the unfunded liability will be
$300 million to $400 million if the changes are not
introduced. Is that correct? When we ask the
minister which figures are correct he tells us to wait
until the debate. That is fair enough: now we have
the debate.

It is apparent that the situation has arisen because
the government got the numbers wrong. This is a
cost-cutting exercise. Too many people were
claiming serious injury payments but the premium
level was not high enough, so the solution was to get
rid of the seriously injured people! That is what has
happened.
I refer honourable members to the Age editorial of
16 November which, under the heading Adding
insult to injury' says in part:
I

A scale for assessing impairment meant that workers
who lost a foot or an eye or who contracted the fatal
illness asbestosis did not reach the 30 per cent level of
incapacity to qualify for the highest rate of benefit.
The editorial then says that the way people get over
the 30 per cent impairment level, even though they
may have lost a foot or an eye or have asbestosis, is
to claim for the psychological damage that was
caused as a result of the injury. The government is
seeking to remove that psychological damage
provision as a factor. The editorial further states:
The government claims that a sustained increase in
serious injury rates would lead Workcover's unfunded
liabilities to blowout again. However, the proper
remedy for rorts is tighter scrutiny of assessments by
psychologists, rather than cutting the entitlements of
seriously injured workers.
That is the answer: tighter scrutiny of claims rather
than removing the rights of injured workers. The
article goes on to say:
There is even less justification for the new provision to
spread lump sum payments of $5000 or more over five
years. These payments compensate for difficulties such
as a lost limb, and are often used by disabled workers
to trade up to a specially fitted car or to set up a small
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business. Worse still, these provisions have been
extended to the payments made to traffic injury victims
by the Transport Accident Commission, which already
contributes $1 billion a year in revenue to state
government coffers.
The Age editorial says that both these measures are
unwarranted.
I refer now to the way the change in the lump sum
payments will be treated by the Australian Taxation
Office and the Department of Social Security - a
significant and important issue. The matter was
canvassed by the Scrutiny of Acts and Regulations
Committee. It took the view that it was not clear
whether the Department of Social Security would
treat the periodical payments as income, which
would therefore have an effect on social security
payments. Notwithstanding the fact that both the
taxation and social security issues remain unclear,
the minister has proceeded with the legislation.
The opposition asks the minister to address
specifically whether he intends to have the issues
clarified before the legislation is passed. The
legislation is retrospective. The Scrutiny of Acts and
Regulations Committee believes it is retrospective.
The committee states:
... subparagraph 2 contains a retrospective element in
that it deems clause 33 to have come into operation on
28 June 1996. Clause 33 provides that the day fixed by
proclamation for the prevention of the remaining
provisions of the Accident Compensation
(Occupational Health and Safety) Act 1996 is deemed to
be 2 July 1996.

It is a clear example of the retrospective application
of clause 33.
What does the minister say in response to the
Scrutiny of Acts and Regulations Committee?
Notwithstanding that it is a government committee,
he says the committee got it wrong.
We look forward to him - Hon. Bill Forwood -It is not a government
committee; it is a parliamentary committee.
Hon. T. C. THEOPHANOUS -It is a
parliamentary committee, but government members
are in the majority. At least the chairman, Mr Ryan,
the honourable member for Gippsland South in the
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other place, has not been a total lackey of the
minister - as Mr Forwood has been. Mr Ryan has
not made a backflip - in the case of Mr Forwood, it
was a forward flip - and said his committee had
got it wrong.
Mr Forwood carried on about how he supported the
Auditor-General and the scrutinising role of the
Public Accounts and Estimates Committee, but as
soon as the slightest bit of pressure was applied to
him, he did a huge backflip. If I were Mr Forwood, I
would sit there, shut up and not say anything about
anything for the next six months, because he has
absolutely no credibility at all!
The minister has probably pressured Mr Ryan, too,
saying, 'Listen, I don't like the way you have dealt
with this piece of legislation'. However, Mr Ryan
has not done a backflip by coming out and saying
the Scrutiny of Acts and Regulations Committee got
it wrong. He has not done what Mr Forwood has
done on the review of the Auditor-General.
Hon. W. A. N. Hartigan interjected.
Hon. T. C. THEOPHANOUS - Mr Hartigan
says I may well have destroyed Mr Ryan's career by
supporting him. I am not sure I am actually
supporting him, but I am saying the Chairman of the
Scrutiny of Acts and Regulations Committee has not
walked away from his committee's
recommendations. If that is good enough reason for
Mr Hartigan to suggest to the minister that
somehow he and the minister should get
MrRyan-Hon. W. A. N. Hartigan interjected.

Honourable members interjecting.
The DEPUTY PRESIDENT - Order! The debate
is again going off the rails because there are too
many interjections and too many responses to them.
I again remind members that the house has a long
debate ahead of it. All members have an opportunity
to speak. I ask members to stop interjecting because
they are causing Mr Theophanous to stray from the
bill.
Hon. T. C. THEOPHANOUS - The Scrutiny of
Acts and Regulations Committee said that clause 33
is retrospective. At page 8 of Alert Digest No. 10 it
also says that:
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... the retrospective application of clauses 9 and 35 from
14 November 1996 is a reduction in rights.

Nothing could be clearer and more precise. What
does the minister say? He says that, after all, it is
only a parliamentary committee and wonders why
anybody should listen to it. What exactly does
Parliament mean to a government and a minister
who treat it in this way?
The committee has said that clauses 9, 33, and 35 are
retrospective. Clause 9 inserts proposed section 91,
which changes the seriously injured category that
we have been discussing.
According to the committee clause 35, which inserts
proposed section 46B in the Transport Accident Act,
is also retrospective. The proposed section, which
applies to transport accident victims, says:
(1)

In determining a degree of impairment of a person,
regard must not be had to any psychiatric or
psychological injury, impairment or symptoms
arising as a consequence of, or secondary to, a
physical injury.

The committee found not only that clauses 9 and 35
are retrospective but, most importantly, that they
reduce the rights of both Workcover recipients and
transport accident victims. That was the unanimous
position of a parliamentary committee made up of
Labor, Liberal and National Party members.
However, the minister's answer is, The committee is
wrong', not, 'Let's look at it, because the committee
may have a point'. It seems everybody is wrong
except the minister and the government.
Hon. Bill Forwood interjected.
Hon. T. C. THEOPHANOUS - You are certainly
wrong, Mr Forwood. I have just said Mr Forwood
ought to keep his mouth shut after - -

Honourable members interjecting.
The DEPUTY PRESIDENT - Order! I again
remind the house that interjections of that nature
cause members to stray from the contents of the bill.
All members will have an opportunity to respond
formally, so I ask that they not respond by way of
interjection.
Hon. T. C. THEOPHANOUS - As I have
already said during another debate, the legislation
was introduced without proper consultation. That is
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made clear by the fact that the government and the
Workcover Authority saw fit not to refer the
proposed changes to the Workcover advisory
committee, which is made up of representatives
from the various groups involved in workers
compensation. No satisfactory response has been
given as to why either the minister or the authority
decided not to. In a letter to me dated 26 November,
the Common Law Bar Association states:
This association is most concerned about some of the
proposed amendments to the Accident Compensation
Act and the Transport Accident Act outlined in the
Treasurer's second-reading speech. In particular, it is
most disturbed by the method proposed for assessing
impainnent. In directing that 'regard must not be had
to any psychiatric or psychological injury, impainnent
or symptoms arising as a consequence of, or secondary
to, a physical injury' a grave injustice will be done to
many workplace and transport accident victims.
That is the view of the Common Law Bar
Association - another group obviously not
consulted by the Minister for Finance. The
association also makes an interesting point in a letter
to the Treasurer, AIan Stockdale:
It ought to be remembered that the present system of
evaluating the degree of permanent impainnent,
according to the American Medical Association guides,
is a system based to a large degree on restriction of
movement, rather than on physical symptoms of pain
etc. In other words the system, to a large extent, ignores
the individual's response to what might be quite a
catastrophic injury. To exclude the psychological
response to an injury, and to simply rely, for example,
upon something as artificial as restriction of movement,
will, it is submitted, create grave injustice.
That is a valid point. The minister chooses the most
restrictive American Medical Association guide,
which is neither up to date nor takes into account a
range of issues including the effects of pain. For
some reason the minister has chosen the most
difficult guide to get over the problem; and he also
wants to remove the secondary psychological factors.
The Common Law Bar Association raises an
important issue that the minister has used as part of
his argument for the amendments. On several
occasions the minister has argued the reason this
matter is being transferred to the Transport Accident
Commission is not for financial reasons but for
consistency between the two schemes. The minister

Tuesday, 10 December 1996

is saying that is the justification for the changes to
the accident compensation system.
The Common Law Bar Association also states:
Further, the association does not believe that there is a
need for' consistency' between the transport accident
scheme and the accident compensation scheme. There
are already a number of marked differences, not the
least of which is the requirement in the transport
accident scheme for a 50 per cent impainnent if weekly
payments are to continue beyond three years, whereas
the requirement is only 30 per cent if a work accident. If
an essential ingredient is 'consistency', is the Transport
Accident Act to be amended so as to provide ongoing
weekly payments of compensation to a person assessed
to have a 30 per cent impairment?
Of course the answer is no. I remind the house of the
way this government manipulates even fundamental'
concepts like consistency. When it suits the
government it says, 'We want to have consistency so
we will have this 30 per cent test apply to
Workcover, remove the psychological factors and do
the same for those covered by the Transport
Accident Act'. The government believes it is
appropriate to do that when it goes against seriously
injured workers or transport accident victims. But
when the boot is on the other foot, the government is
not prepared to have consistency that will improve
the level of benefits flowing to accident victims that is, by dropping the 50 per cent test applying to
people covered by the Transport Accident
Commission so that after three years they no longer
need the 50 per cent test to stay on benefits and can
stay on them with 30 per cent, as is the case with
Workcover. Apparently consistency does not matter
then; under those circumstances inconsistency is
okay.
The bar association, the Scrutiny of Acts and
Regulations Committee and its brave chairperson
are all concerned that the amendments are intended
to operate retrospectively. The bar association states:
This constitutes a fundamental denial of the accident
victims' rights. If changes to the legislation have to be
made they should not be applicable to injuries inflicted
at a time prior to the passing of the bill.

So, according to the minister, the bar association is
wrong too. The Scrutiny of Acts and Regulations
Committee is wrong, the bar association is wrong,
the opposition is wrong, the community is wrong,
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the unions are wrong - everybody is wrong except
the minister, Roger Hallam. The minister might
delude himself by thinking that, but I suggest those
groups, which have credibility in their own right,
have it right and it is the minister who is wrong.
The minister has not put any evidence before the
house to back up his claim that the bill is not
retrospective. Has he provided legal advice to the
house? No. Has he put forward the views of any
eminent body or group that supports his position?
No. He just comes into the house and says, 'This is
what I want to do and I am going to do it,
irrespective of what you want or the community
wants. Whether it is fair or retrospective does not
matter to me'.
Honourable members should not think that under
this legislation the 1000 injured workers who are to
be dumped will necessarily be placed on the next
level down, which is the total and permanent
incapacity level that attracts a lower level of benefits.
Many of those people will be dumped altogether. As
a result of their reviews they will not be entitled to
any benefits at all.
I shall provide an example to the house. A
30-year-old male manual worker who had his leg
amputated below the knee in an accident would not
qualify for the 30 per cent test on the basis of his
physical injury alone. Given that this man is
relatively young, it would be almost impossible to
establish whether he is totally and permanently
incapacitated. What will happen to that worker? He
will finish up on social security benefits. He will be
thrown on the scrap heap. Let me make it absolutely
clear: because this worker has been classified as not
having a serious injury, he is not entitled to ongoing
weekly benefits and he cannot even sue for
common-law damages.
Imagine how you would feel if one of your loved
ones or somebody close to you had just lost a foot in
an industrial accident because the boss had failed to
install proper safety equipment! According to the
AMA scale that is an impairment level of 28 per
cent. Not only would the injured worker be knocked
off benefits after two years but he or she could not
even sue the employer for common-law damages.
Imagine how people will feel when they are
confronted with that kind of callousness and
injustice. This is a bad law, and what happens with
bad laws? When laws are unjust and heartless,
people get angry. They will get angry about this law
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because it does not stand up to the fundamental
principles of justice and humanity.
The bill also deals with notional earnings. Clause 10
amends section 93B to provide that the concept of
notional earnings will now apply to workers who
are classified as seriously injured. Let's think about
the practical consequences. The rule is able to be
applied after the first 26 weeks and has nothing to
do with psychological aspects because it will apply
not only to people classified as seriously injured
with psychological problems but also to people who
are seriously injured.
Let us say a person has lost both limbs. Even under
the American Medical Association scale that person
would be classified as seriously injured, but let us
presume the Victorian Workcover Authority says he
is capable of performing clerical duties for 20 hours
a week. Let us say his weekly pre-injury earnings
were $500 and the insurer calculates he is capable of
performing clerical duties for 20 hours a week at
$10 an hour. Under those circumstances the worker
would be entitled to a weekly payment of $270 gross.
How is that calculated? Although he would be
entitled to 90 per cent of his average pre-injury
weekly earnings - $450 gross per week - the
authority would remove 90 per cent of the notional
earnings, which equals $180 a week and the new
entitlement would be the difference - that is, $270 a
week. Overnight the income of that seriously injured
worker would be reduced from $450 to $270 a week,
but on what basis? Has he been offered a job? No,
the job does not exist. Is he capable of doing it? The
Victorian Workcover Authority says he is capable. It
says, 'What's wrong with you? Why don't you get
out in your wheelchair and find a job? Why don't
you get a job as a clerical assistant and earn the
theoretical $10 an hour for 20 hours a week? If you
won't do that, we will reduce your payment'.
Hon. W. A. N. Hartigan interjected.
Hon. T. C. THEOPHANOUS - I shouldn't talk
about speeches if I were you, Mr Hartigan. You have
given only one 3-minute speech since you have been
here and then repeated it about 300 times! The
minister has said on many occasions, 'We don't
really want to apply notional earnings. We have it
there as a measure of last resort'.
Hon. R. M. Hallam - True, I am pleased you
were listening.
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Hon. T. C. THEOPHANOUS - Perhaps there is
an argument to have it as a measure of last resort for
those cases classified as partially incapacitated, but if
there is such an argument it does not exist for
applying the notional earnings rule to seriously
injured workers. Certainly there is an argument to
try to encourage seriously injured workers to go
back to work. I agree with that and have no
problems with it. Significant rehabilitation programs
should be available for injured workers and
wherever possible we should try to encourage them
to return to work because it assists their self-esteem,
makes them feel better and gives them meaning in
life. However, the way to do that is not by taking a
big stick to a seriously injured worker and saying,
'Get out in your wheelchair and try to find the
theoretical job, otherwise we will take this big stick
and wield it against you'.
The way to achieve a return to work is to have
proper rehabilitation programs that encourage
seriously injured workers to do something useful in
the community. Nobody has a problem with that,
least of all the opposition. We support that notion,
but we do not support the extension of the big stick
to seriously injured workers; we think it is
unnecessary. The provision is mean and is probably
unlikely to be actually implemented.
Hon. Bill Forwood - What are you worried
about, then?
Hon. T. C. THEOPHANOUS - It is a
contradiction. I have no doubt the minister will later
tell the house that the government will not apply it.
Hon. M. M. Gould interjected.
Hon. T. C. THEOPHANOUS - As Miss Gould
just said, why have it if vou are not going to apply
it? What is its purpose? ~..3 purpose is to threaten
workers. The government wants to be able to
threaten seriously injured workers with this
provision if it needs to and it wants to be able to
implement it if the scheme gets into even more
financial difficulties than it is at the moment. They
are the only possible reasons for having that
provision in the bill.
The government can't have it both ways: it can't say
it will not implement it but still put it into the
legislation. There must be a reason for the provision
being in the bill. It can be there for only one of two
reasons: either it will be used to threaten workers, or
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it will be implemented at some stage in the future. If

it were anything other than that it would not be
there in the fust place.
The bill does a number of other things. Clause 13
amends section 96 of the Accident Compensation
Act in respect to superannuation and termination
payments. The practical effect of the amendment is
to cover a situation where the injury and subsequent
incapacity may not occur until after receipt of the
relevant pension or termination payment.
Clause 21 allows insurers and employers to enter
into arrangements whereby the insurer appoints the
employer as its agent with the power to make
decisions about the management of claims. This
amendment allows employers who do not wish to
self-insure to play a more direct role in the
responsibility for and management of claims lodged
by their workers. While the amendment may seem
to be sensible, there is a concern about how much
additional power it gives employers in relation to
the management of workers' claims. The opposition
believes that, although there is an imperative to
make sure that the management of claims is fair and
efficient, it is also important that the management
process does not treat either side unfairly.
Clause 26 deals with industrial deafness claims, and
prohibits non-legal practitioners from acting on
behalf of workers or charging fees for lodging
industrial deafness claims. It also prohibits legal
practitioners from obtaining money from workers
for disbursements or fees paid to the agent in
connection with the referral. This is an attempt to
curtail the activities of some of the well-known
rip-off merchants who have been ripping off elderly
and migrant workers through industrial deafness
claims. The opposition supports any action to deal
with this situation. I am not convinced, and neither
is the opposition, that this provision will completely
eliminate the practice, and the opposition remains
concerned about that.
Hon. R. M. Hallam - Do you think it should be
tougher?
Hon. T. C. THEOPHANOUS - These people
should not be operating at all, and the minister
ought to take some action to ensure that there is a
proper process to compensate the people who have
been ripped off by them. I do not know how he will
do that, but it is not addressed in the provisions of
the bill. I am not sure whether this provision will
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mean that these places are shut down, but I hope
that will be so. The opposition and the government
are at one in their view that these places should not
be operating because they do not provide a service.
Workers can go to their unions or their doctors and
make application through the system without being
ripped off by these people.
Hon. R. M. Hallam - Heaven forbid, they might
go to their employer as well!
Hon. T. C. THEOPHANOUS - They might, but
I am not sure how much assistance they would get.
They can put in claims. They do not need to go
through a third party, and they certainly do not need
to be ripped off by them.
Clause 15 allows the Victorian Workcover
Authority, the employer, authorised insurer or
self-insurer to determine the reasonable amount of
costs that should be paid in relation to a service
associated with the burial or cremation of a worker
who has died in compensable circumstances.
The Victorian Workcover AuthOrity, the employer,
authorised insurer or self-insurer is entitled to set
the limit on reimbursements for funeral and burial
expenses incurred by a family. Clause 16 amends
section 99 of the principal act to entitle a worker to
occupational rehabilitation provided it is approved
by the authority, employer, authorised insurer or
self-insurer, and if such an offer is not provided by
any of these organisations the worker has a choice of
provider. However, those expenses will be met only
if there is approval by the authority. The bill
contains another set of amendments as part of the
government's ongoing program of changing the
workers compensation system in this state.
The opposition supports some aspects of the bill but
is strongly opposed to the major provisions. It
opposes the changes concerning the treatment of
seriously injured workers, the introduction of
notional earnings for seriously injured workers, and
the change in the proposed new section 98
provision - that workers will not be entitled to
lump sum payments but instead will receive weekly
benefits.
It is still not clear whether social security payments
will be affected by these provisions. On another
occasion the minister said he believed the payments
would not make a difference to taxation. We look
forward to the minister again telling the house on

1217

what he bases that view but, as I understand it, the
question of social security has not been clarified and
remains unresolved. As a consequence of these
changes the potential exists for many workers to
have their social security benefits reduced. I do not
think that is the minister's intention or what the
government wants to bring about. I doubt whether
even this minister would want to see social security
payments to injured workers - federal government
payments - reduced as a result of changes
introduced in the Victorian Parliament.
Hon. R. M. Hallam - Notwithstanding the claim
that you think the government is heartless.
Hon. T. C. THEOPHANOUS - Minister, I do
not think you care particularly about federal
government expenditure in this area; if you did, you
would not have put so many people on social
Security.
The opposition urges the minister not to proceed
with the proclamation of this legislation until this
matter is cleared up. It would be a tragedy if people
were forced to have their social security payments
reduced.
Once again the government has got it wrong. Once
again the government did not consult. Once again a
range of critics from around the state have indicated
that they have problems with the legislation,
including the Common Law Bar Association, the
Scrutiny of Acts and Regulations Committee and its
brave chairperson, and a range of other community
groups such as the trade unions.
The legislation does not move workers
compensation forward. It is heartless, it is
unnecessary, it is undesirable and it is legislation
this house should reject.
Sitting suspended 1.00 p.m.. until 2.02 p.m.
Hon. BILL FORWOOD (Templestowe) - I have
pleasure in supporting the Accident Compensation
(Further Amendment) Bill. I shall put the bill in the
overall context of what has happened with workers
compensation since the coalition came to
government in 1992. An article in the Herald Sun of
6 October under the headline 'Cleaning up the
compo mess' deals with the mess we inherited. Let
me start with a quote from Mr Theophanous:
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Labor's Theo Theophanous, now opposition
spokesman on workers compensation, also conceded
this week: 'No, we are not interested in returning to
Workcare'.

We can understand why he is not interested in
returning to Workcare! The article continues:
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and now down to 1.8 per cent of payroll, are the lowest of the states. Return-te-work
rates have improved dramatically, and the average
level of benefits paid - particularly to the seriously
injured -

I stress that In 1989, only four years after it was launched as a
revolution in workers compensation, Workcare was a
runaway train bound for a nasty derailment. There was
a $4 billion deficit and worse to come!
Actuarial studies pointed dearly to the disaster that lay
ahead unless the brakes were applied: by 1995
Workcare would be insolvent with unfunded liabilities
of $9 billion.
It was still running, but it was already a wreck,
according to insiders.
A rattled Labor government concealed the full extent of
Workcare's gloomy financial outlook, with unions
standing in the way of any reforms that would hinder a
worker's ability to claim. But there was no hiding the
fact that the workers' compensation in Victoria was the
nation's most expensive.

I could go on reciting the litany of disasters
associated with Workcare but I will leave that to
Mr Hartigan. I make the point that at that time the
premiums were higher than anywhere in Australia,
but they were not high enough to cover the ongoing
deficit. The scheme was a disaster!
After the 1992 election the government, under the
Minister responsible for Workcover, started the
process of putting in place reforms that have led to
our being able proudly to proclaim that Victoria has
the best workers compensation scheme in Australia.
It is not only the government that says that. The
publication Workers Compensation in Victoria - Case
Study ofa Major Turnaround dated February 1996
and produced by the Boston Consulting Group says:
Today, Victoria is regarded by many as a model in the
field of workers compensation. In the words of the
head of a workers compensation scheme in another
state: 'The mantle of best practice scheme has passed to
Victoria. We now have to learn from them.
Today Workcover is a fully funded scheme. Its
premiums, at under 2 per cent -

has risen. Workcover is a source of competitive
advantage for Victoria and has contributed to a
resurgence in investment confidence ... Finally, (it) is no
longer the subject of frequent media attention or
industrial disputation.
The turnaround has been dramatic.

The Boston Consulting Group goes on to argue the
reasons why there has been such a remarkable
turnaround in the workers compensation scheme in
Victoria, which it says are:
'" the rigorous use of benchmarking in scheme design
the effective use of incentives for all scheme participants
the fact that accountability for prevention and
return-te-work outcomes rest with the employer and
the employee, rather than well-intentioned third parties.

The fundamental change is an experience rating
system under which premiums paid by employers
for workers compensation are directly attributable to
their claims history. The responsibility for a safe
workplace goes to both the employer and employee
and the benefit is a rating system based on their
experience.
I believe I am right in saying that in every sessional
period since 1992 the government has finetuned the
scheme put in place in 1992. We understand it is not
a static, one-off reform and that the way to manage
workers compensation is to be aware at all times.
History shows that schemes such as this require
constant adaptation to meet emerging pressures, to
counter threats as they arise and to seize
opportunities for improvement. We make no
apology for introducing bills every sessional period
to finetune the workers compensation legislation.
Those changes keep the legislation at the pinnacle of
schemes around Australia.
Mr Theophanous has said we are heartless, that the
legislation represents a fundamental breach of faith
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for seriously injured workers, that it is full of broken
promises and that we have no credibility. He must
recognise that we make no apology for managing
and monitoring the system by coming back here
whenever necessary to make the changes to preserve
the scheme's integrity. That is the fundamental
reason behind the reforms we are considering
today - that is, they are significant and necessary.
In his contribution Mr Theophanous concentrated on
secondary or consequential psychological
impairment or the psychological overlay issue. I will
deal with that in a moment, as I will deal with
payment by instalment for the maims category. The
bill also deals with the coordinated care program. I
do not believe there should be any dispute about it
being a significant improvement and that it will help
people who find themselves hooked on the system.

The bill provides greater flexibility for employers. It
enables employers to self-insure and to self-manage
claims. Employees can choose an occupation
rehabilitation, if necessary. The legislation continues
the balance between the workers compensation
scheme and the transport accident scheme in those
areas where it is necessary for there to be identical
systems. It is a sensible and appropriate bill.
Much has been said recently about the psychological
overlay, the claims of retrospectivity and so on.
When the government introduced the Workcover
scheme in 1992 it made no secret of the fact that it
would pay higher benefits for seriously injured
workers than for other categories, and it
subsequently increased Significantly payments for
seriously injured workers. However, the
government has also had to fix up the system when
people have tried to rort it. All the evidence shows
that there has been a complete misuse of the serious
injury category by various of the Labor law firms,
who have decided that the easy way of getting
people over the 30 per cent threshold is to add the
psychological overlay component. What is worse,
they make no secret of it.
To paraphrase what a Mr Koutsoukis from the law
firm Maurice Blackbum and Co. said recently on
radio station 3AW, when they cannot get 30 per cent
they use depression to get them over the line. He
was making no secret of the fact that they will use
whatever means they can to get claimants over the
30 per cent threshold.
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A flier for a Law Institute master class for personal
injury practitioners held on 27 November this year
advertises that a Dr Cole, a psychiatrist, would
speak on what all the fuss was about chapter 12 of
the American Medical Association guide. One of the
topics on which he was to speak was the
shortcomings of the guide and the scope for
manipulating it to come up with the desired result. I
could not put it any clearer myself.
This is not an issue of seriously injured workers
being discriminated against, it is an issue of the
government saying that it was never its intention
that a consequential and secondary psychological
overlay would be added to a physical injury to get a
person over the line. It is nonsense to claim that this
bill is unreasonable or unfair. The changes in the bill
purely and simply maintain the integrity of the
system as it was first designed, and that applies
equally to the TAC and Workcover.
Government members made a number of points in a
recent debate on this issue, and a point that has been
made a number of times is that more than 50 per
cent of people who have used psychological overlay
to get over the 30 per cent threshold and
consequently obtain access to common law,
increased payments and extended time were people
who had never sought help for their psychological
problems. It was purely a mechanism for
leapfrogging into a different category.
I turn to a couple of case studies from the files of the
Transport Accident Commission. A female in her
mid-SOs was involved in an intersection collision in
1992 which was not attended by the police. She
sustained shoulder whiplash and a soft-tissue injury.
Her claim was for physical impairment of 10 per
cent and psychological impairment of 25 per cent. It
was just an effort to get her over the line. Moving to
another example, a man in his late 60s who was
involved in a rear-end collision in 1989 sustained
whiplash, a sprained ankle, shoulder and calf
injuries and possible concussion. The claim was for
physical impairment of 17 per cent and
psychological impairment of 30 per cent. The man
had had no psychiatric treatment before or after his
impairment assessment, yet 18 months after the
accident his case was settled with an impairment
level above 30 per cent, giving him automatic access
to a claim at common law.
The serious injury category was not designed to deal
with soft-tissue or whiplash injuries, and was not
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designed to be manipulated in the way I have
described. I could go on with example after example,
but I want to make the point that the government
makes absolutely no apology for addressing the
issues that need to be addressed. The number of
occasions on which psychological overlay is used in
both the TAC and Workcover schemes to get injured
workers over the 30 per cent threshold has
doubled - and that trend is continuing. Victoria's
scheme, which everybody accepts is the best in
Australia, is finely tuned, and if that trend continues
and is not addressed the state will end up with an
unsustainable situation in which premiums will
again start to rise and so on. The government will
continue to act as quickly as necessary to deal with
issues as they arise. This measure is intended purely
to restore the original scope of the serious injury
classification.
I turn to deal with the issue Mr Theophanous raised
about the government not consulting lawyers. I
think blind Freddy could see that one coming. If we
had told the lawyers we intended closing the
loophole they have been exploiting they would have
been required under their own code of conduct to
act in the best interests of their clients.
Hon. W. A. N. Hartigan - And themselves!
Hon. BILL FORWOOD - And themselves, of
course. However, let's be generous and say it would
have been in the best interests of their clients to put
every claim they had into the system immediately and it would have avoided their being subject to
claims for negligence for not acting in the best
interests of their clients. It is nonsense for
Mr Theophanous to suggest that this is an issue on
which it was possible for the government to consult
with lawyers.
Mr Theophanous also talked about the use of
payment by instalments. For the life of me I do not
know how Mr Theophanous does his calculations. I
suggest he gets someone to help him through
clause 14 of the bill, which proposes to insert new
section 98B in the principal act to provide that
payments exceeding $5000 must be paid by
instalments. Proposed section 98B(2) states:
The amount of each instalment is the amount
calculated in accordance with the formula ...

It goes on to describe how the formula works.
Proposed subsection (4) states:
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In determining a factor for the purposes of
sub-section (2), the Minister must have regard to
prevailing interest rates.

For some reason Mr Theophanous believes that this
system is about saving cash. I want to put it on the
record that under the formula that has been
designed the amount a person will receive over the
life of the payments will equal in real dollars the
amount he or she would have received had there
been an up-front payment. It is as simple as that. The
system of payment by instalments and the notional
earnings changes for the serious injury category will
act as a real encouragement for injured people to get
on with their lives and look for or get back to work.
Mr Theophanous himself acknowledged that that is
what it is all about. The new system will be of
absolute benefit to many people and will help avoid
a repetition of situations that have occurred in the
past in which people have been unable to manage,
have used lump sums inappropriately and have
found themselves with nowhere to go.

Mr Theophanous also made the most extraordinary
claim that premiums for Workcover in Victoria
should reflect the levels applying in other states. I
have already made the point that Victoria now has a
competitive advantage because of the way it is
managing its scheme, not just for the benefit of
workers but also in relation to premiums.
Mr Theophanous's claim that Victorian premiums
should reflect the levels applying in other states is
nothing but a recipe for increases in premiums.
As at 1 July 1996 the premiums in the other states
compared with Victoria's premium of 1.8 per cent
were: New South Wales, 2.8 per cent; South
Australia, 2.86 per cent; Western Australia, 2.67 per
cent; and Queensland, 2.145 per cent. As at 1 July
1995 Tasmania's premium was 3 per cent, and I
don't know whether it has come down. In other
words, in Mr Theophanous's desire for Victorian
Workcover premiums to reflect the premiums in
other states, all he is asking is that we should
increase our premiums by 1 per cent. Well done that's a very good way of getting people back to
work; that's an excellent way of giving Victoria a
competitive advantage and creating jobs. He ought
to know it is an extraordinary nonsense. He wants a
50 per cent increase in the premiums in Victoria.
What absolute nonsense! It is no wonder not only
that the Labor Party is in opposition and likely to
stay there for a long time, but that Mr Theophanous
will lose his spot as leader. If we followed
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Mr Theophanous's advice on these issues we would
be going back to the bad old days which even he has
rejected. He said that he did not want to return to
the days of Workcare, and he is right about that.
Every time the government realises that the
Workcover system is under threat it will act quickly
in the interests of all participants in the scheme.
Under the current system workers are encouraged to
return to work. Return-to-work rates under
Workcover show that currently 86 per cent of
injured workers return to work within eight months
of injury. This is the result of the much better
structure of Workcover now than under the old
scheme, but more than anything it is the result of
giving the employer the responsibility for managing
his workplace in a safe manner.
If we consider the scheme we find that the deficit
has been removed and the unfunded liability has
gone. The scheme is not accumulating huge amounts
of profit but is finely tuned and balanced. We are
acting responsibly to keep it at that level; we are
acting in the interests of all participants, including
the seriously injured, who are significantly better off
under this scheme than they were under the old
scheme. I have much pleasure in supporting the bill.

Hon. M. M. GOULD (Doutta Galla) - With the
Leader of the Opposition I strongly oppose the
Accident Compensation (Further Amendment) Bill.
The bill reflects a heartless and callous attitude
towards workers who have been mutilated, injured
or assaulted at work. Workers have suffered under
this government through a variety of pieces of
legislation that have been introduced. Removing the
psychological element of the serious injury clause
from the act is an outrage against injured workers in
Victoria.
Or Michael Epstein, the secretary of the Royal
Australian and New Zealand College of
Psychiatrists, in a press release about the proposed
changes to Workcover states:
In an age where we are trying to destigmatise mental
illness, these changes are telling the community that
those with psychiatric disorder arising from a physical
injury at work have no additional suffering associated
with their mental illness.
It is cruel and absurd that someone with severe

asbestosis (which does not itseH make the 30 per cent
limit) is not entitled to include any mental disorder that
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flows from that in assessing whether or not they have a
'serious injury'.

As all honourable members know, prior to entering
this place I was involved in the trade union
movement. I have seen workers who have suffered
substantially as a result of injuries that occurred at
work. With the proposed change to the legislation,
those workers would not be declared to be seriously
injured.
I shall give a couple of examples of the types of
injuries workers can suffer that would not entitle
them to compensation under the American Medical
Association table. One example concerns a
22-year-old man who was 21 at the time of his
injury. The young man had worked for his company
for a year and was working in the stores when a
I-tonne bag of flour fell on his back. He ended up in
hospital and then in rehabilitation for 12 months.
According to his treating doctor, his orthopaedic
injury equates to only 27 per cent disability, but his
psychiatric problem as a result of spending
12 months under intensive rehabilitation after the
accident equates to 7 per cent, which would take his
disability to over 30 per cent. I would challenge any
honourable member to decide that there would be
nothing wrong with someone who had to spend
12 months in hospital after a I-tonne bag of floor fell
on his or her back.
As I said, the young man had worked with the
company for only a short time. I do not criticise the
company and its endeavours to get him back to
work: it has attempted to assist him by retraining
him. He has used up all his annual leave and sick
leave and has spent 12 months in hospital under
extensive rehabilitation. There are days when he gets
out of bed but he cannot bring himself to go to work
and walk through the store in case another bag falls
on him. Can you imagine the nightmares and
trauma this man has gone through? As I said, he is a
22-year-old man who started a job and within
12 months found that he had to spend the next
12 months in hospital flat on his back because a
1-tonne bag of flour fell on him.
Hon. Bill Forwood - He is absolutely entitled to
the psychological overlay.
Hon. M. M. GOULD - He will not get over the
30 per cent.
Hon. R. M. Hallam - You're wrong again.
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Hon. M. M. GOULD - His doctor is saying that
his injury equates to only 27 per cent disability. He
has returned to work but there are times when he
cannot go to work, so he has been trained for a job
that returns a lower rate of pay. He has gone off for
some time; he has no sick leave or annual leave left.
As I said, there are weeks when he spends only two
or three days at work because the trauma involved
in going to work makes it impossible for him to
spend a day at work.
Debate interrupted pursuant to sessional orders.

QUESTIONS WITHOUT NOTICE
Auditor-General: independence
Hon. T. C. THEOPHANOUS Uika Jika) - I refer
the Minister for Finance to the fact that the timetable
under the government's national competition policy
action plan to review legislation which was
originally approved by cabinet was bypassed by the
Premier in order to fast-track the Audit Act review.
Did the Premier discuss with the minister his
unilateral decision to bypass cabinet in order to
silence the Auditor-General?
Hon. R. M. HALLAM (Minister for Finance) This is an extraordinary question. On the one hand,
Mr Theophanous is inviting the house to believe the
timetable was endorsed by cabinet and, on the other,
he is inviting us to acknowledge this is some sort of
unilateral decision by the Premier. Mr Theophanous
should make up his mind. Do we actually - Hon. T. C. Theophanous - We want answers,
not questions.
Hon. R. M. HALLAM - This is a rhetorical
question because last week, Mr President, you
suggested it was inappropriate for me to return
questions to the honourable member. I simply pose
in a rhetorical way whether the opposition
remembers that last June the government published
a list of the pieces of legislation on the Victorian
statute book that it had determined, after a very
careful examination, contained some
anti-competitive elements. On that basis we gave a
commitment not just to the federal body but to the
community at large that we would follow the
principles laid down under the national competition
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policy and ensure that all of that legislation was
reviewed.
No-one that I am aware of, until now, has suggested
that the list as it appeared in that document would
in fact dictate the sequence in which the legislation
would be reviewed. In fact, it is acknowledged that
many of those acts will require very little review and
that only a relatively simple process will be
involved. However, some of those acts are very
complex and have a whole range of what appear, at
least on the surface, to be anti-competitive
components.
Hon. T. C. Theophanous - Why did you pick
the Auditor-General one first?
Hon. R. M. HALLAM - I did not pick the
Auditor-General one first.
Hon. T. C. Theophanous - So the Premier did.
Hon. R. M. HALLAM - The Premier did not
pick out the Auditor-General first. I point out for the
benefit of Mr Theophanous that we started the
process some months ago and it has continued for
some time. Perhaps it might have passed him by, but
this is a continuing process that is well under way.
I give Mr Theophanous this commitment: we will
not be persuaded by petty politics on this issue. He
can play his petty games, but we will continue to
meet the commitments that we gave under the
national competition policy.

Automotive industry: government
initiatives
Hon. R. S. de FEGELY (Ballarat) - Will the
Minister for Industry, Science and Technology
inform the house of the government's latest efforts
to strengthen the local automotive industry?
Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) - I am pleased to advise
the house that the Kennett government is now
embarking on an unprecedented public campaign to
secure the future of the local automotive industry.
We want to support an export focussed, automotive
sector in Victoria and we are calling on the federal
government to freeze car tariffs in Australia until at
least the year 2005.
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We believe the automotive industry is an industry of
the future for Australia. It must be seen in that light
by the federal government, and we must ensure our
automotive industry is able to export into
neighbouring growing markets. It is of great
importance for us to ensure Australia's future tariff
levels are based on the equivalent performance of
our major trading partners. Instead of focusing
solely on Australia's tariff levels as a legitimate
issue, the Kennett government is also determined to
shed light on the significant trade barriers that are
limiting the export potential of Australia's world
competitive automotive industry.
With the major and desirable tariff reductions of the
1980s, it was clear that the future of Australia's
automotive industry in terms of both cars and
components rested on export growth. I am very
pleased to be able to inform the house that last year
total automotive exports from Australia reached
$1.8 billion - more than four times the level a
decade ago. This is the way of the future. We now
have the score on the board. It is important that the
Industry Commission in its current review of the car
plan, and the federal government when it considers
the commission's report, take note of the vital role
played by the automotive sector.

1223

employees, with them as full partners. Government
information on our campaign is now going into the
hands of employees in the automotive sector. We
regard them as being at one with us on this
important issue and we will certainly be
campaigning with employees as much as with
anyone else to ensure the Industry Commission
knows where we stand.
This campaign could not be more important. We
regard the automotive sector as being at the smart
end of Australian business in terms of design and
excellence and we look forward to it being one of the
great export growth sectors of the future. The
government would welcome the ALP's support on
this issue. It has been silent so far, but I am sure it
will express supportive views on this vital topic.

Auditor-General: independence
Hon. T. C. THEOPHANOUS (Jika Jika) - I refer
the Minister for Finance to the fact that the Wheat
Marketing Act is recognised in the national
competition policy plan timetable as being of high
priority but is not scheduled for review by the
government until January 1999, whereas the Audit
Act, for which the minister is responsible, is listed as
a low priority. How does the minister justify
agreeing to urgently review the Audit Act before a
very important competition policy review of the
Wheat Marketing Act, which is a high priority?

In adjusting tariffs after 2000 we must have our eyes
wide open to the ability of Australian exports to
actually enter foreign markets. The reality is that it is
easy to sell a foreign car in Australia but it is very
difficult to sell an Australian car in a foreign market.
In Korea, for instance, there are severe restrictions on
car imports that make it virtually impossible for
Australian manufacturers to get a foothold. In fact,
foreign vehicles make up only 0.5 per cent of the
total Korean car market. Barriers to trade include an
8 per cent tariff on cars and components; a 60 per
cent local content rule; import licence requirements;
or a tax audit of the purchaser.

Hon. T. C. Theophanous - And the Wheat
Marketing Act was a high priority and the Audit Act
was a low priority.

Korea is by no means an isolated example. lbrough
a combination of tariff and non-tariff barriers, there
is very little access for Australian automotive parts
and cars into China, Taiwan, Malaysia, Indonesia,
Thailand or the Philippines. These are the growth
markets of the future to which we want access and
they are the growth markets we want to be
measured against when our own trade issues are
considered in Australia.

Hon. R. M. HALLAM - The honourable
member can try as he might to read something into
what he claims is a shift in priorities. I simply make
the point again that all the legislation that is to be
subjected to review under the competition policy has
been listed for the entire community to see. If the
honourable member is unhappy with the process, I
suggest he take it up with the responsible minister,
who, as it happens, is the Premier.

We will take this campaign not just to the level of
employers but, importantly, to the level of

Hon. T. C. Theophanous - You have nothing to
do with the Audit Act?

Hon. R. M. HALLAM (Minister for Finance) The honourable member can play his games, but I
do not intend to contribute other than to say again
that in June this year we published a list of all the
legislation that is to be - -
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Hon. R. M. HALLAM - I have nothing to do
with the process of competition reform. That is the
direct responsibility of the Premier. I wonder why it
has taken so long for the penny to drop.

Tuesday, 10 December 1996

Let me quote from the request to Small Business
Victoria, in which Mr Lenders said:
... the Labor Party has a long way to go before the
Victorian people re-elect us.

Hon. T. C. Tbeophanous - You are hopeless!
Are you responsible for the Audit Act or not?
Hon. R. M. HALLAM - I hear the honourable
member saying I am hopeless. I take that as a
compliment.

Small Business Victoria
Hon. BILL FORWOOD (Templestowe) - Will
the Minister for Small Business advise the house of
the funding priorities for Small Business Victoria?
Hon. LOUISE ASHER (Minister for Small
Business) - I thank the honourable member for his
question and for his commitment to good financial
management in this state. The funding priorities of
Small Business Victoria are, of course, for business
facilitation and information. On the issue of referrals
to the private sector, the Deloittes report has been
published and we have followed it up. However,
from time to time we receive unusual requests for
funding from various small businesses asking for
direct assistance.
While assistance is provided from time to time
through the Department of State Development,
Small Business Victoria does not provide direct
financial assistance. It is with that in mind that I
draw to the attention of the house an interesting
funding request that came to my department on
18 November 1996. It came in a letter addressed to
the Chief Executive Officer, Small Business Victoria,
which is part of my department, from Mr John
Lenders, the State Secretary of the Australian Labor
Party!
His letter is extraordinary, because it contains a
request for a donation from the state government for
the ALP's election campaign. Although I
acknowledge that the ALP is small business, it is an
appalling request. It is most improper of the ALP to
ask my department for a donation. The ALP is
asking the taxpayer to pay twice. Firstly, the ALP
asked the taxpayer to clean up the mess it left while
in government; and, secondly, it has written to my
department asking the taxpayer to fund its election
campaign to get back into government so it can do it
all over again.

I congratulate Mr Lenders.
Hon. M. A. Birrell - He is honest.
Hon. LOUISE ASHER - Yes, I congratulate
Mr Lenders on his extraordinary honesty. He has
written a letter to the government telling us how
hopeless his party is.
Hon. T. C. Theophanous - He didn't actually.
He wrote to Small Business Victoria.
Hon. LOUISE ASHER - It is a government
department. What would the donation be used for?
Mr Lenders wrote to Small Business Victoria saying:
Donations now can be earmarked for policy
development, research, freedom of information
requests and other administrative purposes ...

What are the ALP members of Parliament for, if not
for policy development, research and freedom of
information requests? I again commend Mr Lenders
on his honesty in writing to say his own MPs are
hopeless. I also point out that the ALP sent the letter
to the wrong address!
In his letter Mr Lenders goes on to blame the results
of the last election on a lack of resources. It is a great
tragedy that after four years in opposition the ALP
has learnt nothing about why it lost the 1992 and
1996 elections. It lost because it was arguably the
worst government in Australian history. The
existence of this appalling letter asking the Victorian
taxpayer for a donation to its election campaign
shows that the ALP is unfit to govern now, just as it
was in 1992.
Just in case Mr Lenders expects an answer from my
department, I point out that the answer is no.
Neither the Victorian state government nor its
departments, including any small business
department, will be funding the ALP's election
campaign.
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The Nobbies
Hon. M. M. GOULD (Doutta Galla) - I refer the
Minister for Tourism to the proposal by Seal Rocks
Victoria Australia Pty Ltd for a tourism
development at the Nobbies on Phillip Island and
ask whether she supports this destructive tourism
development.
Hon. LOUISE ASHER (Minister for Tourism) - I
pick up the comment made by the honourable
member that this development is destructive, which
yet again shows the opposition's failure to come to
grips with regional Victoria. The government's
general tourism policy is aimed at encouraging
greater numbers of people to visit regional and
country Victoria. Although the tourist policy up to
now has focused on Melbourne, it is only a
component of the full picture. Now tourist dollars
will be directed at regional Victoria. In Ballarat next
week I will re-launch the government's Jigsaw
campaign, which focuses on travelling and touring
in regional and country Victoria.
I am delighted with any proposal that is aimed at
increasing the length of stay of visitors to Victoria.
Obviously, this particular project must go through
the normal processes, but I am pleased that a range
of projects are being directed at country Victoria.
Good sensitive projects that encourage people to
stay longer in country Victoria are absolutely
fundamental to the economies of and employment in
the regions.

Budget: presentation
Hon. C. A. FURLElTI (Templestowe) - Will the
Minister for Finance inform the house of the
government's recent decision to alter the
presentation of the budget, a move that will further
improve financial management in Victoria?
Hon. R. M. HALLAM (Minister for Finance) - I
am delighted to report that the government has
decided to bring forward the presentation of the
state budget to the autumn session, as opposed to
continuing the tradition of describing the spring
sitting as the budget session. It means that the
1997-98 budget will be presented to Parliament in
late April or early May next year, rather than in
September.
The change will bring Parliament into line not just
with good business practice but with good practice
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in almost any endeavour one would care to name. It
is another example of the government's commitment
to sound financial reform and accountability across
all government departments. The move has not been
taken lightly but results from the regular and
orderly process of managing the budgetary cycle,
including the rational assessment of departmental
bids for their programs and for capital works.
When the coalition was elected to government in
1992, it inherited an appalling economic situation. In
order to tackle the financial crisis it was necessary to
introduce an autumn economic statement as a
supplement to the state budget. Now that Victoria's
financial situation is out of the red and on the way to
recovery, and because the government is able to
predict more accurately the outcome of each
financial year, the decision has been made to return
to a single annual budget and to change the timing
of its presentation.
There will be no diminution of any accountability to
Parliament given that the final budget outcome will
be reported to Parliament in the spring session as
part of the statement of financial operations. An
autumn budget will allow departments and agencies
to concentrate their efforts on planning their budgets
for the whole year without the distraction of a
second financial review.
The move to a single annual budget builds on the
efforts of the government to improve the financial
performance and accountability of the public sector.
It comes hard on the heels of issues such as the
requirement that all departments adopt accrual
accounting - something I hope is supported by all
members of the chamber. It also follows the
development of specific output measures for each
department to further improve the delivery of
government services, as well as the introduction of
full-cost allocation for the management of
departments' assets and liabilities. The move to a
single annual budgetary process is a bold and very
good one.
Hon. T. C. Theophanous - Is it on the basis of
accrual accounting?
Hon. R. M. HALLAM - Absolutely. If you had
been listening you would know. The announcement
is a further indication that the Kennett government
has the management of the state well and truly
running in the right direction.
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The Nobbies
Hon. JEAN McLEAN (Melbourne West) - I refer
the Minister for Tourism to the proposed
development at the Nobbies at Phillip Island and to
the fact that the Minister for Planning and Local
Government has called in the planning application
for the development. Has the minister made her
views known and has her department made a
submission on the development to the Minister for
Planning and Local Government? If so, what are her
views, either as set out in the submission or as given
personally to the minister?
Hon. LOUISE ASHER (Minister for Tourism) - I
advise Mrs McLean to ensure that there is more
cooperation between the factions on the opposition's
question committee so that the same question is not
asked twice. I refer Mrs McLean to my answer to the
previous question.

Royal Women's Hospital
Hon. ROSEMARY VARTY (Silvan) - Will the
Minister for Health advise the house of
developments at the Royal Women's Hospital that
will enhance health services for women?
Hon. R. I. KNOWLES (Minister for Health) The Royal Women's Hospital has served the needs
of the women of Victoria for 140 years. To help
celebrate that history of service yesterday I had the
privilege of opening an oncology unit at the hospital.
This is not a standard redevelopment of a ward but
has come about because of the dedication and
generosity of thousands of women throughout
Victoria. The redevelopment goes back to 1992 when
Margaret Heffeman decided to do something about
an inappropriate four-bed ward that offered no
privacy for those women suffering from cancer who
were being treated at the hospital. As a result of her
efforts and the efforts of a significant number of
other women - -
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oncology ward to be redeveloped. The ward will not
only provide better facilities for those women who
are treated at the hospital over a number of days but
also upgrade the outpatient facilities. It is a
significant development.
There are now something like 20 single-bed wards
that ensure that women attending the hospital for
treatment have the privacy and are treated with the
respect to which they are entitled. The unit will
provide facilities for women from rural Victoria and
their families in a supportive environment. I
commend all those who helped raise the significant
amount of money that enabled the redevelopment to
occur.
As a result of the work of the Metropolitan Hospitals
Planning Board and the networks, the government
has resolved to maintain the Royal Women's
.
Hospital on its current site. That will enable the
hospital to extend its services through the
development of an integrated health care centre and
an upgraded oncology ward. It offers a suitable
environment in which to meet the health needs of
Victorian women into the next century.
Last night was a time for celebration and for
recognising the commitment of hundreds of women
to an institution that has served Victorian women so
well for 140 years. I am confident it will continue to
serve their health needs into the next century.

The Nobbies
Hon. D. A. NARDELLA (Melbourne North) - I
refer the Minister for Tourism to the proposed
development of the Nobbies on Phillip Island and to
the fact that the local liberal Party branch and the
South Gippsland Conservation Society oppose the
development. Will the minister assure the house that
all interested parties will be adequately consulted
prior to the Minister for Planning and Local
Government making any decision, and will she
provide details of the consultative process?

Hon. T. C. Theophanous interjected.
Hon. LOUISE ASHER (Minister for Tourism) - I
Hon. R. I. KNOWLES - Mr Theophanous and
the Labor Party are not interested in women's health
or in what the Royal Women's Hospital is trying to
do to meet the health needs of Victorian women.
As a result of the dedication of a Significant number

of people $1.3 million was raised, which the
government matched dollar for dollar to enable the

thank the honourable member for my third question
on the Nobbies, which is interesting given that I will

not make the decision on the issue.
I am not aware and have no concept of what the
local liberal Party branch thinks. If members of the
branch want to put submissions to me, my door is
open to them. There is a spelt-out consultation
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process, and I have every confidence that the
Minister for Planning and Local Government will
ensure that proper consultation takes place.
Submissions on the matter are welcome, either to me
or to the Minister for Planning and Local
Government.

Driver learner permits
The PRESIDENT - Order! I call Mr Boardman,
on his 26th birthday.

Honourable members interjecting.
Hon. B. C. BOARDMAN (Chelsea) - I seek
clarification from the Minister for Roads and Ports
about the correct age for gaining a learner permit.

Honourable members interjecting.
Hon. B. C. BOARDMAN - I am sure the
minister will take the opportunity to inform me that
I have now reached that age!
Hon. G. R. CRAIGE (Minister for Roads and
Ports) - In thanking the honourable member for his
question, I wish him a happy birthday - and I
inform the house that he has just passed the age at
which he may obtain a learner permit!
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the road, under supervised conditions, before
obtaining his or her probationary licence.
I inform the house that the government has no
intention at all of raising from 16 to 17 the age limit
for obtaining a learner permit.

QUESTIONS ON NOTICE

Suspension of standing orders
Hon. R. M. HALLAM (Minister for Finance) By leave, I move:
That so much of the standing orders as require answers
to questions on notice to be delivered verbally in the
house be suspended for the sitting of the Council this
day and that the answers enumerated be incorporated
in Hansard.

I have answers to questions on notice 116 and 341.
Motion agreed to.

ACCIDENT COMPENSATION
(FURTHER AMENDMENT) BILL
Second reading
Debate resumed.

In recent weeks the registration and licensing
officers of Vicroads have been booked out by young
people wishing to obtain their learner driver
permits. We could not work out why there had been
such an influx until we discovered that a rumour
had been circulating among secondary college
students that the age for obtaining a learner driver
permit was about to rise from 16 to 17 years. I state
dearly that the rumour is unfounded. The
government has not even considered raising the age
for obtaining a learner permit.

This week I have written to all secondary colleges
informing them that the rumour is false, also saying
that we should be encouraging young people to
obtain their learner permits at an early age 16 years - so they have the opportunity of gaining
the valuable experience they need out there on the
roads.
The current situation, which enables a young person
to obtain a learner permit at 16, has applied since
1991. The change was introduced so a young person
could have at least two years to gain experience on

Hon. M. M. GOULD (Doutta Galla) - Prior to
question time I was referring to workers who have
been incapacitated through being injured at work
but who will now not be able to pick up
compensation because they will no longer be
deemed to fit into the 30 per cent seriously injured
classification under the American Medical
Association guidelines.
I referred to one particular case of a person who had
suffered a serious back injury as a result of a I-tonne
bag of flour falling on him. As a consequence, he
had to spend a considerable time in hospital being
rehabilitated.
I also refer to the case of another worker who lost his
leg from the knee down after it was caught in
machinery at work. He also spent a considerable
amount of time in hospital. The amputation of his
leg from the knee down and the time he spent in
hospital had a considerable psychological impact on
him. However, once again, the bill will mean that
that seriously injured worker will not fit into the 30
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per cent classification and will therefore not qualify
for weekly payments.
I refer to another case involving a worker who
worked 12 hours each day after picking up 4 hours
overtime. On top of that he picked up 8 to 12 hours
overtime on a Saturday. He was a highly skilled
worker, but unfortunately he lost his hand after his
arm was caught in machinery. He now walks
around the workplace with a hook on his arm and is
excluded from picking up overtime. Prior to his
injury, he grossed between $900 and $1100 a week,
but as a result of losing his hand his wages have
fallen because he is unable to work the long hours
and pick up the overtime.
That is not only associated specifically with the fact
he does not pick up the 30 per cent; it is also an
indication of how some workers are treated by their
employers. Because this man lost a hand in a
workplace accident his ability to earn his former
income is reduced.
This morning a union official told me she was
heading off to the Western Hospital to visit a
member who as a result of a forklift running into her
back at work had lost a kidney. That woman is in a
terrible state because she has just had a kidney
removed and she is aware of what is contained in
this bill. The union official told me this was the third
serious accident at that workplace in the past two
weeks, which is a concern in itself. The union official
intended to visit the woman to calm her down and
explain that any benefits would depend on the
medical tables and whether the loss of a kidney
equated to 30 per cent. He wanted to lessen the
trauma she is going through about what she will do
about earning an income for her family and so on.
This lady did not have that concern before she
suffered this injury and had to go to hospital to have
her kidney removed.
A number of workers who have had their hands or
legs amputated, or parts of their face or eyes burnt
by caustic soda, had to find jobs elsewhere.
Although under the table of maims their injuries
have not equated to the 30 per cent level, when the
psychological component is added they have passed
30 per cent.
The union official advised me that each of her
injured members has already received a letter from
insurance companies setting dates for re-assessment.
The insurance companies have anticipated the
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passage of the bill and have sent letters to all injured
workers for re-assessment. So the assessors will say,
'Yes, you have lost your leg, your arm, your eye or
you have had a kidney removed, and if we still had
this psychological impact as part of it you would be
over the 30 per cent mark and would be getting
90 per cent of your pre-injury payment. But as a
result of the bill being passed that will not occur'. So
all the insurance companies have written letters to
injured workers and said, 'Come back for a
reassessment and we will knock you down to 60 per
cent of your pre-injury earnings, which will last for
six months. Then we will throw you over to the
federal government and you can get social security
payments'.
The employers do not want to pay those people
anymore. The employees certainly did not go to
work to get injured: to have their hands or legs cut
off, or to have caustic soda blow up in their faces.
The employers will not have to worry about them
any more because those injured workers will be put
onto social security. They will no longer reach the
30 per cent level because the government is taking
away the psychological impact test and they will not
be able to claim at common law. If you have both
legs cut off below the knee you will get over the
30 per cent level and be able to claim at common
law, but you will not be able to get it in a lump sum
to assist with your rehabilitation - to make changes
to your house so you can get around more easily
after losing both your legs in an accident at work.
Instead you will be paid in monthly instalments over
a five-year period. In addition, those people will be
put on social security - and there is a question
about whether that will have an impact on social
security payments. The issue has been raised with
the minister and his department and unions have
been told they will just have to wait and see. We do
not know whether social security payments will be
affected by the monthly instalments. This piece of
legislation is going through the Parliament but
no-one knows what will happen. We are told to just
wait and see.
This government is reducing compensation
payments to injured workers and to victims of crime.
It is reducing the ability of workers to sue their
employers. People do not go to work to get injured.
They do not want to stay in hospital for up to
12 months because bags or equipment have fallen on
them. I have seen workers who have lost limbs or
been seriously injured in workplace accidents. I am
aware of the nightmares they go through and the
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trouble they have in getting back to work. They try
their hardest to return to work, and some days they
are frightened that the same thing will happen
again. Despite their horrific injuries, as a result of the
table of maims under this legislation many will not
reach the 30 per cent level, but they will still have
difficulty going to work because of the psychological
impact of their injuries.
TItis government is taking away the ability of
injured workers to be properly compensated. Why
should those workers lose money because somebody
else did not do what he or she was supposed to
do - perhaps an employer failed to put the proper
guards on machinery or to ensure the proper
exhaust systems or safety switches were in place? As
I said, a number of workers have already received
letters from the insurance companies. The letters
were dated about 15 November, the day after the
second-reading speech was made in the Legislative
Assembly, asking them to come in for reassessment.
Hon. R. M. Hallam - No!
Hon. M. M. GOULD - They have. Insurance
companies have sent letters - Hon. R. M. Hallam - Primarily to stop the
scaremongering.
Hon. M. M. GOULD - They have sent letters
and asked workers to come in for reassessment
under the proposals outlined in this bill. Those
letters have gone out. Although I do not have a copy
with me now, by the end of the day I will be able to
show the minister a copy. The insurance companies
have sent letters to workers as a result of this bill.
Those letters have been out in the community for
two weeks.
What the government is doing to workers is unfair,
unjust and callous. The legislation will prevent
injured workers from maintaining the dignity of
earning a reasonable income. These people did not
go to work to get injured, but as a result of accidents
their earning capacity has been reduced. The
government is reducing it further by preventing
them from claiming common law. The argument
used by the government is: 'They might spend it on
the pokies'. That is an outrageous thing to say.
Hon. R. M. Hallam - Who said that?
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Hon. M. M. GOULD - There have been articles
in the newspaper to that effect. The reason why the
government has decided to introduce instalments is
so the money cannot be spent straight off. What
about the workers who need massive changes to
their homes because of the injuries they have
suffered? What about the workers who have had
their eyes burnt or their hands removed because of
workplace accidents? Aren't they entitled to
compensation? The government does not want
anybody to receive compensation. It wants to reduce
the number of people able to sue employers who fail
to meet their duty of care to their employees.
The legislation will have retrospective effect. It
prevents lump sum payments, and no-one knows
what effect the payment of compensation by
instalments over five years will have on the
entitlement to social security benefits. The
government has removed the eligibility to claim for
psychological harm caused by serious injuries.
Hon. R. M. Hallam - Not right.
Hon. M. M. GOULD - If you look at the table of
maims you see they may not receive the 30 per cent
entitlement because of the loss of a limb, yet the
impact of the injury will decide whether they reach
the 30 per cent mark. Their payments will be
reduced considerably, as will their entitlement to
receive amounts equal to their pre-injury earnings.
Then the workers must decide whether to go onto
social security payments. Either way, the workers
who have been attacked through this callous
legislation will lose. I support the Leader of the
OppoSition in his opposition to the bill.
Hon. W. A. N. HARTIGAN (Geelong) - I
support the bill. It is worthwhile to think about how
the system came into being. More than 100 years ago
people injured at work had to rely entirely on
common law; they took the risk of coming up
against companies with lots of money that could
legally stall for years, or against companies that had
no money so claims could not be paid out.
A consequence of that situation was an attempt to
introduce an insurance scheme. I do not think it was
ever designed to satisfy everybody through the idea
of compensation, but it was designed to give
security to employers and employees so that if
injuries occurred because of the negligence of
employers they had a capacity not only to claim but
also to receive compensation.
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In more recent years the idea of a fault was removed;
it no longer become an issue of determining who
was responsible for the injury. There could be no
argument about whether the employee or employer
failed to do something. I hear the opposition
suggesting that all accidents are due to the failure of
the employer, when the opposition knows it is a
no-fault system and we should not get into a debate
about who causes injuries. However, the cost of
funding compensation will invariably fall back
against the employer.

Consequently, we have tried to make sure the
employer effectively pays for any injury occurring in
his factory, office or shop on the basis that it will
encourage him to take more care in looking after his
employees. Frankly, the best solution to the issue of
compensation for injured employees is to do your
best not to injure them in the first place. We have
worked hard, with some success, in getting there.
However, now we have a no-fault insurance scheme.
I hear opposition members attempting to wave the
shroud to give some semblance of sense to what
they are saying, but they seem to forget we have
paid more than $700 million per year in workers
compensation claims. It will not surprise anybody,
although it appears to have escaped the notice of the
opposition, that if we pay that amount we clearly
have to levy the same amount in premiums from
employers.
The level of compensation claims and, therefore, the
level of cost of compensation premiums does not
depend on whether we are more industrialised than
Queensland or New South Wales. Much depends on
how well the system works to minimise the
conditions and circumstances under which
employees may injure themselves because of
inadequate safeguards. That is a more important
issue.
I find it curious that on the one hand the Leader of
the Opposition suggests that because Victoria has
more secondary industry than other states this state
could reasonably expect the level of claims to be
higher, yet on the other hand - and almost in the
next sentence - he suggests that what we really
need is an Australia-wide compensation system. I
fail to understand his logic. I do not accept either of
his points.
Firstly, Victoria's being heavily industrialised is no
reason to set in stone an anticipated higher level of
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injury; secondly, not all government members may
be in agreement with me, but I believe a bit of
competition in performance in this area might be a

good thing.
I would like to think I am supported in that view. I
refer to today's edition of the Australian Financial
Review which refers to workers compensation
premiums in New South Wales being on average
50 per cent higher than those in Victoria; apparently
they are in dreadful trouble there. I will not read the
entire article, but under the heading 'Workcover out
of control' the article states:
The small business spokesman for the Society of
CPAs ... workers compensation had been unable to
respond to aggressive marketing of lawyers, the
spiralling costs of medical specialists, a rise in court
awards and a dwindling of cash reserves.

Is there not a slight semblance of deja vu in that
statement? Is that not the problem Labor was unable
to address? The opposition's contribution smells to
me of the same approach that the Leader of the
Opposition took after his party's loss in 1992 when
he recognised that one of his party's great defects
was in the then Workcare scheme. In other words, he
said he had been nobbled by the Society of Labor
Lawyers and the Victorian Trades Hall Council. Yet
today we heard the opposition arguing exactly the
same case. It makes me wonder how serious the
opposition is about addressing the fundamental
issue of injury to workers, which is to eliminate the
cause of injury. You almost wonder if what the
opposition is talking about is a scheme between
Labor Lawyers and the trade union movement
involving another secret or covert social welfare
program. The problem with that is reflected in what
happened under the Labor government.

Mr Forwood talked about the Workcover finances. I
do not even have to go to the last report before the
election to remember them: the unfunded liabilities
were to the tune of $2 billion, rising at the rate of
$200 million a year, with a 3 per cent
premium, which should probably have been 5.5 per
cent. Apart from the embarrassment it would have
caused the Labor government the premium rate
could not be increased then because the cost of
workers compensation had consequences for
workers - that is, it disemployed them! Excessive
workers compensation premiums disemployed
workers.
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If the Labor Party is serious about workers, it should
also be concerned about the arrangements that make
it unattractive to invest in the state and employ
people. We have plenty of examples. The example
that comes to mind is the abattoirs that closed down
and left the state because the premiums were about
50 per cent of the salary costs. That fixed up the
employment of future abattoir workers and left the
then Workcare authority carrying those that had
been awarded massive claim settlements.

We must remember this is an insurance scheme.
There is no commercial arrangement that says, 'If I
get my leg chopped off, how much will you pay?'. It
is an insurance scheme with limits; it is designed to
give security to people in employment so if they are
injured there will be a guaranteed compensation
system. They will not have to argue their case before
the courts on the ground of who was guilty, or face
the possibility that if they successfully argue their
case there will be no funds left to pay them.
!bis is an insurance policy. From time to time we
change the premiums and the conditions. I am
reminded of the last years of the Kimer
government - notwithstanding the circumstances I
have just described - when the actual unfunded
liabilities indicated there was a need for a premium
of nearly 2 per cent higher than the 3.3 per cent that
the government was charging. What did the then
Premier, Ms Kimer, do? She reduced the
compensation premium by 0.3 per cent - 10 per
cent of the premium. I was not in Parliament at that
time but I quite clearly remember Ms Kimer saying
it was done in recognition of the need to reduce the
cost on employers to encourage employment. She
did not do anything about the underlying cause. The
fact that she reduced premiums by 0.3 per cent from 3.3 per cent to 3 per cent, if I remember
correctly - had absolutely nothing to do with the
exercise. It was politically expedient, but at least it
indicated that the government understood that you
could not continue to have premiums rising at the
rate they were rising.
We have to look at this as an insurance scheme
designed to give a guarantee that if a worker is
injured compensation will be available; there will be
no dispute about the cause of the injury or whether
or not it will be compensated at the level specified.
We are trying to deal with the issues that workers
compensation schemes have had to face under every
government. The Labor government should have
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faced them but failed to do so. We are looking at a
new device.

Mr Forwood referred to some of the great
practitioners in the area and to a new way of lifting
people over the 30 per cent serious injury barrier and
giving them access to common-law claims. The
greatest supporters of this new device and the most
eloquent in telling us what a great idea it is are
lawyers and psychiatrists. There is no question that
this is a fertile and profitable field for those
practitioners.
!bis consequential psychiatric overlay issue is about
18 months old. It has only just come up as the
flavour of the month in terms of expanding the
coverage and the cost of Workcover. Admittedly, if
lawyers and psychiatrists can convince the courts
that there is a psychiatric overlay that lifts the level
of injury above the 30 per cent criterion, we have to
recognise that we need to deal with this issue
because it may not have been dealt with earlier. To
be fair to the Victorian Workcover AuthOrity and the
government of the time, since nobody was using this
device in an attempt to test the boundaries of
coverage of common law we did not feel it necessary
to restrict it.
The bill provides for the exclusion of secondary or
consequent psychiatric overlays that would increase
the level of injury above the 30 per cent criterion,
which is significant in terms of access to
common-law claims and the higher rate of
compensation. It does not remove the entitlement of
people who have got over the 30 per cent barrier and
who have had access to common law by virtue of a
psychiatric impairment that was directly related to
the accident. There will be some debate about
whether the psychiatric impairment is related,
consequential or secondary. The court has the ability
to make a judgment in its own right on that issue.
!bis debate and the one we had last week during
time set aside for opposition business give rise to
concerns that some of the better minds in this
business - and they do not happen to be working
for the workers or Trades Hall Council! - are
already addressing the issue of how to find another
loophole or another way.
I know the minister will not take offence, because
this is my own personal view - although for the
past four years it has been largely ignored! - but we
may well need to move towards a specific lump sum
payment for the table of maims injuries and
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pensions: no common law, no debate and no
argument about psychological impairment.
Hon. Bill Forwood - No lawyers!
Hon. W. A. N. HARTIGAN - That may be a
completely unintended consequence of such action,
but if we are unable to corral the elitists on this
program we may well have to move to a situation
where we provide a table of maims lump sum and a
pension and that is the end of it - no arguments
and no debate. I would support that position,
provided the sums involved were not in excess of
the liabilities of the fund incurred prior to this latest
incursion upon the intention of the program. This is
a realistic approach of the type that all governments
in charge of workers compensation have had to deal
with from time to time. There is no contract implied
for an accident that happened a year, six months or
three weeks ago or for an accident that will happen
tomorrow.
It is curious that while people were arguing about
the possibility of the government's changing the
conditions under which people could claim the
30 per cent criterion, nobody from the other side had
a view about the premium rate not being increased if
there were no commitment agreed to between the
government and employers. I gather from what
Labor members are saying that they would be
perfectly happy to say to the employers, 'Listen, we
have made a complete bloody mess of this; the trade
union movement and the lawyers don't want to
touch it; how do you guys feel about a 3.5 per cent
premium?' They did not do it.
There was not a lot of consultation then and there is
a lot of hypocrisy now. This is not a question of
employers versus employees. This is merely an
action to address a rort of the system - no more
than that. Mark my words, what we do here will be
followed very closely by the other Workcover
authorities throughout Australia for the very same
reason. This is no different in concept, just in scale,
from the aural impairment issue, and we have faced
up to that change.
The ability of smart lawyers to convince the
authorities and the courts of the validity of their
claims would add to the liability of the fund to the
tune of $300 million, which would suggest a
substantial increase in the premium was needed.
The government is not going to increase the
premium because it is unjustified and would place a
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burden on employment on this state. To the
contrary, the government is working as hard as it
can to remove the burden on investment on
employment, and it is not about to be sucked into
this one because a couple of lawyers and smart
psychiatrists out there have rorted the system.
I find retrospectivity hard to understand. It is
curious that a person who has been injured is able to
make a retroactive claim. Many people who have
filed retroactive claims and have been successful had
no prior experience of psychological impairment,
nor have they received any treatment subsequently.
They took their lump sums and said, 'Thank you
very much, that has fixed it all up'. There is no
question here that this is anything but a rort of the
sort that must be addressed and which the
government plans to address. The government will
not be attempting to remove lump sums from
people who received them under the consequential
psychiatric impairment test that took them over the
30 per cent level, or attempting to recover that
portion of the weekly or monthly compensation that
people received as a consequence of being over the
30 per cent level. At some time it will address the
problem, and the new rules will apply for everybody
from then on. It is not a question of retrospectivity. It
is not a minimal problem; it is a major problem.
The only issue of concern about retrospectivity is the
ability it gives people to lodge claims many years
after an accident without any intervening experience
to suggest that they now suffer psychological
impairment caused by an accident years ago and to
seek assistance from the courts under common law.
In that sense, I should have thought a whole raft of
people would support the morality of the position.
The point has not been pressed with regard to
notional wages, but it is indeed an issue of last
resort. It says to people, 'We want you back at work.
We don't want you sitting around at home worrying
about things and saying that you can't get a job.' I
see nothing wrong with that option. It does not have
to be used as long as the program is working and as
long as people are making genuine efforts to return
to work. We have a scheme that positively reinforces
the need for injured workers to get back to work.
The other issue that was raised dealt with monthly
payments over five years of any sums of more than
$5000. Once again that encourages people to go back
to work. I heard Miss Gould say that an injured
worker may wish to spend the money to adapt his or
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her house to cope with the injury, but it is my
understanding that the authority pays for that. It has
nothing to do with the lump sum. The authority
pays to adapt a house or car to meet the new
demands placed upon an injured worker. It is a
nonsense and misleading to make the assertion
Miss Gould made because it is not the truth.
Although Mr Theophanous talked about a cash-flow
situation, even he admits that over a five-year
scheme there will be no cash-flow consequence. If
honourable members read the provisions they will
note the real value of the 60 monthly payments is
maintained by increasing the monthly
apportionment by an amount that represents the
projected interest income on the reducing balance of
the award. I understand there will be no problems
from a taxation point of view. I will let the minister
speak to the issue of social security, but from my
perspective I do not believe we want to take action
because of an inability to resolve arrangements
between the state and the federal governments. It is
our intention that the payment over 60 months of an
amount of more than $5000 is not made to make the
injured worker any worse off but to encourage his or
her return to work. The program is not designed to
improve the financial position of Workcover or any
other organisation, and if members read the bill they
will see that quite clearly.
I suspect this Workcover legislation will be back
before the house from time to time. As long as we
provide for access to common law we will attract
professional parasites and leeches who want to get
what they can from the system. I do not believe it is
good for workers, for investment or for employment.
If the Labor Party cannot see that and continues to
support the same people who rorted the system
when it was in government I do not know what
would happen if it were to get back into
government - although that is highly
unlikely. Nevertheless, we are a cautious and
prudent government. Even if the risk is 1 in
100 million, we are still looking carefully to ensure
that you guys in the Labor Party are held
accountable for the actions you propose! Everything
the Labor Party said today smells of Workcare and
Labor in government. It says, 'We will surrender to
the Trades Hall Council and to the Labor lawyers.
We will do what we are told'.
Hon. D. T. Walpole - We will look after workers!
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Hon. W. A. N. HARTIGAN - You never looked
after workers! The only concern you had was
looking after your mates! The workers were the last
on your list. What you have suggested is inimical to
workers, to employment and to our competitive
position. The risible suggestion by Mr Theophanous
that we should increase premiums to the average in
other states tells me that he has the same idea in
mind. Do you know which state is leading the
increase in workers compensation? It is the Labor
government in New South Wales. Has it fallen over
again? Yes, it has. How is it handling its problem?
Will it address the rorts; will it try to get the
parasites out of the system; or will it increase the
premiums? There is no prize for guessing what it
will do! If you think for one minute this state will
agree to a national scheme when those ratbags or
people like you guys will be running compensation
systems you are out of your mind!
The most modem compensation scheme in the
nation is here in Victoria. The message in the
amendment to all those who attempt to rort, abuse
or take advantage at the expense of workers is that
we will not have a bar of it! We will put a stop to it,
and if this doesn't work then we will have a
situation where we won't debate it any more, I hope!
Hon. D. A. NARDELLA (Melbourne North) Mr Hartigan has again demonstrated his absolute
ignorance about the bill and the effect it will have on
injured workers, their families and others. He has
now walked out of the chamber. Worse than that his
comments demonstrate his absolute lack of
understanding about the workers compensation
system. Mr Hartigan has come back into the
chamber!
Hon. W. A. N. Hartigan - I came back because I
heard what you said.
Hon. D. A. NARDELLA - Mr Hartigan has no
understanding of injured workers. What were the
words he used to describe injured workers? He said
they are parasites.
Hon. W. A. N. Hartigan - No, I didn't.
Hon. D. A. NARDELLA - He said that injured
workers rorted the system and were parasites on the
community. That is the government's attitude to
injured workers. That is your attitude, Mr Hartigan.
If it were not, you would not support the legislation.
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You have no understanding of what injured workers
go through.
Hon. W. A. N. Hartigan interjected.
The PRESIDENT - Order! Mr Hartigan was
heard in relative silence by the house. I ask him to
listen to Mr Nardella.
Hon. D. A. NARDELLA - The situation we face
is that workers, once again, will pay the price for
reduced premiums. That is the bottom line the
government and the minister are looking at. They
are not looking at the injuries that workers sustain or
the secondary psychological injuries that must be
proved through the court system. They say they are
not genuine! They want them knocked out. In case
after case the court system has boosted injured
workers over the 30 per cent level of serious
impairment because of secondary psychological
injuries. The government does not support injured
workers because it is now looking at removing those
awards under the legislation. That is sad because
those injuries are real. They are not made up; courts
do not take into account factors for which
compensation cannot be paid.
It does not take into account things like anger.
Anyone with any feelings for injured workers will
understand that people get angry if they have to stay
at home day after day and are in constant pain. They
get angry with the system, with their families, about
their former jobs and the hospital system, but that is
not compensatable. Although things that under the
current system have been determined by the courts
to be part of both the injury and of the situation
injured workers are faced with are compensatable,
aspects such as anger are not taken into account at
all. This legislation knocks out those other factors.
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situation in New South Wales. The systems are
different and they are used in different ways.
The economic rationalist principles the government
operates under are not about assisting injured
workers at all. In his second-reading speech on the
original Workcover bill, which is reported in
Hansard of 13 November 1992, the minister
responsible for Workcover states:
Fifth, the bill will change the structure of weekly
benefits so that benefits are related to incapacity for
work and ensure seriously injured workers are better
off than under the Labor government's failed Workcare
scheme.

This legislation will make things worse. It will take
us back to the Dark Ages and workers will be
disadvantaged. Will the effect be inconsequential,
with only a couple of people being be knocked off?
The answer is no. In fact, thousands will be knocked
off, just as tens of thousands have already been
knocked off as a result of the government's policies
and are now receiving social security benefits. This
bill is not about compensating and looking after
injured workers and their families, it is about
throwing them off the system and making them go
to the federal government for help - it is about
throwing them on the scrap heap.
Government members should hang their heads in
shame because the principles the government
espoused in 1992 have never been put into place.
The government does not care about those principles
and is more interested in the economic rationalist
arguments and policies it pursues. In his
second-reading speech of 1992 the minister also
states:
In terms of the benefits provided to injured workers,

The government is saying to injured workers that as
of 14 November they are no longer able to use a
secondary injury to maintain a serious injury
classification and/ or apply for common-law
damages. It is not a minimum position; it is a very
high bar that people have to jump over. It is not the
same as the New South Wales position. Coalition
members have argued that New South Wales has
this type of provision, yet the threshold in that state
is 20 per cent not 30 per cent - the bar in New
South Wales is set lower than in Victoria. That is
where the secondary psychological injury position of
the Victorian government is different from the

the Workcare scheme has overcompensated the
partially incapacitated and those with minor injuries,
and undercompensated the severely injured.

The bill is retrospective. Many workers who prior to
14 November could have been defined as seriously
injured will be knocked off and that statement of the
minister's of November 1992 will be thrown out the
window if this bill is passed. The government no
longer cares about seriously injured workers.
Hon. D. T. Walpole interjected.
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Hon. D. A. NARDELLA - No, it never did care
about seriously injured workers, it wanted only to
see a set of figures. The government has come up
with an absolute furphy about injured workers not
being able to look after lump sums. The minister and
the government do not trust injured workers.
Instead of giving people a choice and saying, 'You
can either have a lump sum or we can invest it for
you and you will get it in monthly payments over a
five-year period,' the government has thrown choice
out the window.
Under this bill there will be a five-year period of
monthly instalments and no choice. What is the
government's argument for doing that? It says it is
to get the lawyers out of the system. My information
is that some lawyers are ripping off the system, and
the opposition does not agree with solicitors using
the system as a gravy train. However, instead of
attacking the solicitors and putting in place
legislation to stop them jumping on the gravy train,
the government is enacting legislation that will affect
only injured workers by placing the bar higher and
denying them lump sum payments. Lawyers will
still get their chop because the legislation does not
alter their situation one iota. That is a disgrace. The
real issue is that the government is not chasing the
people who are really rorting the system but is using
injured workers as scapegoats.
The Scrutiny of Acts and Regulations Committee
when commenting on clause 11 of the bill at page 8
of Alert Digest No. 10 states:
The committee is of the view that for those dependent
on a determination of 30 per cent pursuant to the table
of maims assessment, the amendments may represent a
diminution of rights. The committee refers the question
to the Parliament to debate.
It does represent a diminution of rights. There are
further aspects the minister must explain on this
issue. When the Scrutiny of Acts and Regulations
Committee wrote to him he had no answers. I shall
be interested to know whether he has found the
answers with regard to the view of the Department
of Social Security on whether instalments over a
five-year period for the table of maims will be
treated as ordinary income for the purpose of the
assets test under the Social Security Act.

The Minister for Finance did not know the answer to
the question. We will be interested to hear whether
he has found out after all this time - that is, after
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spending months in drafting the legislation. It was a
bit of a slip not to work out how this would affect
payments by the Department of Social Security to
injured workers. On page 9 of Alert Digest No. 10 the
Minister for Finance replies to the questions asked
by the members of the Scrutiny of Acts and
Regulations Committee as follows:
However, unofficial communications from the
department indicate that the assets test treatment of the
compensation amounts will not be changed by the
proposed change in payment method and it is likely
that the department will not treat the instalments as
ordinary income.
What an outrageous position! The minister has
introduced a bill and, up until last week, he did not
know how it would be treated by the Department of
Social Security. He has phoned somebody or has had
one of his officers phone people at the Department
of Social Security. They have not given him anything
in writing or told him anything officially - there is
nothing on paper. What they have are 'unofficial
communications'. They probably sent a few pigeons
up to the Department of Social Security in Canberra
and used them to get the communication back. Is
that the type of unofficial communication that the
minister is referring to? I want to know, as do many
injured workers, how the lump sum payments will
be treated. It is important for people to know what
their taxable pOSition will be in the future. It is just
not good enough for the government to propose
legislation without understanding it because other
departments or other governments have not been
communicated with to ascertain how the proposals
will affect people. The opposition is concerned about
that particular aspect of clause 14.
Page 10 of the Alert Digest No. 10 records that the
Scrutiny of Acts and Regulations Committee
resolved that:
The committee expresses its grave concern that the
legislation could prospectively diminish the entitlement
which a person may receive from the Department of
Social Security. There is a potential loss of benefit to the
recipient in terms of the immediacy of the benefit
payable.
Workers will have to give up the right to get the
lump sum payment in their hands and determine
what they will do with it. Instead the money will be
paid to them over five years. The average lump sum
payment is $20 000 and many people use that money
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productively to set themselves up in their lives by
paying off debts or establishing small businesses,
but the government will take that opportunity from
them because it says it knows best.
Why has the government included clause 14 in the
bill? It is interesting to look at the second-reading
speech, where the minister explains in his
patronising way why - apart from trying to get at
the solicitors - the lump sum payment will be
removed, As recorded at page 66 of Daily Hansard of
4 December he says:
In a number of unfortunate cases workers have also
demonstrated an inability to manage a lump sum
payment.

He is saying, 'They've gone and blown it - at the
casino or the pokies or wherever else'. Shouldn't
they be able to make the choice about what they do
with the lump sum compensation payment they
receive under the Workcover scheme? Shouldn't
they make the decision on how best to use the
money, instead of a patronising government saying,
'We know best. We don't trust you. We think you're
little kids once you're injured, and you should get
the money only in dribs and drabs.'?
If you look at it logically you see that the table of
maims lists the amount of compensation payable
when a person is injured, when a person loses a
hand, an eye, a leg or a couple of legs. That is a
relatively easy way of dealing with the situation that is, working out what the compensation should
be. I do not have the table with me, but I know it
provides that if you lose, for instance, half a leg, you
get, say, 20 per cent or whatever is considered to be
appropriate. It is clear on what conditions a lump
sum amount will be paid. If you wanted to knock
out the rorts in the system you would place a limit
on the amount payable to solicitors for taking cases
to the appropriate body to claim payments for
injured workers. You do not restrict the rights of
injured workers to receive lump sum payments.
It has not taken five years for somebody's injury to
be sustained; it has usually been instantaneous, and
to say, 'You may have lost your foot
instantaneously, but you will get your compensation
only after five years,' is patronising.

Hon. Jean McLean - And callous.
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Hon. D. A. NARDELLA - And callous, and not
the appropriate way for such compensation to be
paid. The Scrutiny of Acts and Regulations
Committee brought a number of other issues to the
attention of Parliament. One of the matters I have
spoken against regularly is retrospectivity, and the
bill is full of retrospectivity. It treats some people
differently from others, and it includes different
operative dates - 28 June and 14 November 1996.
The result will be that two workers who are injured
on the same day and have the same injury will be
treated differently under the system. That is of grave
concern to me because of the retrospective clauses. I
expressed concerns to the committee about the
secondary psychological injuries and I have
discussed the diminution of rights. The Scrutiny of
Acts and Regulations Committee was quite scathing
on these issues.
A number of problems will arise with regard to the
coordinated care program provided for in clause 17.
The second-reading speech concentrates on people
who are on drugs, but the clause does not limit its
scope to just those people. Therefore, the
coordinated care program will be expanded to take
into account many other injured workers. That may
not necessarily be a bad thing, but I point out it will
not be limited to just those on drugs.
I have some concerns about the additional 28 days it
may take for the coordinated care program to be put
in place. That will mean that in addition to the 56
days workers may have to wait for their claims to be
accepted they must wait a further 28 days to come
under the coordinated care program. What happens
to the accounts that need to be paid in that 28-day
period before the claims are accepted? What
happens if there is a dispute? Will the insurers be
accountable to the Victorian Workcover Authority or
the Administrative Appeals Tribunal, and what will
the process be? The bill is not clear on that aspect.
There may be further disputes regarding the
coordinated care program where, under proposed
new section 99AAA(8)(a), the insurer is able to send
a coordinated care plan to its doctor, as provided for
under section 112 of the Accident Compensation
Act. I think the Victorian Workcover Authority has a
process for reviewing the coordinated care plans.
There may be some further disputes under
subclause (8)(a) and further delays. Another issue is
that there does not seem to be a time limit on the
further process. The matter may be fixed up by the
guidelines that the minister or the government puts
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in place by regulation, but this bill contains no time
lines. My concern is that the insurer may just sit on
the plan and do nothing. The second-reading speech
does not say the issue will be fixed up by the bill or
by regulation. I certainly want to know how that
matter will be dealt with and how injured workers
will be treated in that regard. I would hate to see
injured people used as guinea pigs for a coordinated
care plan when the bill contains no checks and
balances.
The psychological injury component is a serious
issue. A potential problem that has been directed to
my attention is where, for example, operating
theatre nurses, doctors, warders, ambulance officers,
bank workers, social workers or police officers
sustain needle-stick injuries. The injuries may be
dealt with quickly and treated with bandaids or
anaesthetic or in some other way, but what about the
immense trauma those people would go through
after sustaining the injuries? I have no real concept
of such injuries because I have not experienced
them, but I can imagine the mental pressures and
stresses on people having to wait three months for
the results of the initial tests to find out whether they
had contracted HIV or hepatitis B and then having
to go back again in three months for the same testing
procedure. Such stresses and strains constitute
secondary psychological illness; they are not caused
directly by the physical injury, which was dealt with
immediately.
According to my reading of it, the bill knocks out
compensation for secondary psychological illness.
Therefore, people may not be able to return to the
workplaces where they may have contracted HIV or
hepatitis B. Some might have been beaten senseless
as warders or police officers, or bank workers may
have contracted diseases as a result of having been
jabbed by dirty needles. Although those problems
may have put them over the 30 per cent injury mark
in the past, this bill makes that impossible in future
because such injuries will be deemed to be
secondary psychiatric illnesses. It is very sad to think
that Workcover may not address the cases of some
people until they become so sick that they are on
their deathbeds. That is what the bill seems to
suggest will occur. This issue is very serious.
The bill is a further demonstration to the people of
Victoria that the government does not care about
injured workers; it cares only about the bottom line.
It is not prepared to work through the real issues of
rorts and the way injured workers should be dealt
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with - that is, in a sympathetic, compassionate and
dignified way. The government again demonstrates
its abhorrence of injured workers, who are just
treated as part of the process of making Victoria
competitive with other Australian states and the rest
of the world. It is about economic rationalism, not
about assisting people who are injured at work.
It is always a sad day when the house passes a bill
such as this. The bill is another step in the
government's attempts to further disadvantage
people - and the same is true of the Victims of
Crime Assistance Bill, which this house passed last
week. The government cannot say it has consulted
with injured workers and their representative
organisations or with important groups such as
Headway on the changes to the Transport Accident
Act. It never does that when it comes to changes in
compensation for disadvantaged people - in this
case injured workers, injured motorists, injured
pedestrians and injured cyclists - because it is
uncaring, unsympathetic and cruel. That is what the
government is about, and that is why the legislation
should not be supported.

Hon. D. T. WALPOLE (Melbourne) - I will
restrain myself from dissecting the bill, because my
colleagues have already demonstrated the
potentially disastrous effects it will have for injured
workers. Instead, I will confine myself to describing
what workers compensation ought to be about and
where the government is coming from. I will reserve
any other comments for the committee stage.
In 1992 the government set out to establish a
financially responsible scheme without any real
concern for the impact it would have on injured
workers. Everything the government has done since
1992 has been done in the name of financial
responsibility and, unfortunately, injured workers
have come a distant second. The government is not
concerned about the problems that beset injured
workers and their families from day to day.
Government members should talk to them about
financial responsibility to see whether they receive
any sympathy. I put it to government members that
if they did, the sympathy they would receive would
equal the sympathy they show injured workers that is, absolutely none.

Those workers battle day to day to survive
financially, often in great pain. Whenever I come to
this place from my home in Brunswick I travel down
Nicholson Street. In doing so I pass the Exhibition
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Gardens, around which are hoardings that carry this
message: 'the price of everything and the value of
nothing'. That precisely sums up this government's
philosophy, which is evident in its approach to
privatisation. The government is prepared to sell off
everything for short-term gain and to reduce debt
without giving any consideration to the effects of
cutting off long-term income flows - that is no less
true of this bill.
The government is incapable of respecting the value
and dignity of injured workers. Perhaps it would be
more truthful to say that it refuses to recognise their
worth. It is not concerned about them. This is a cruel
government that has never demonstrated any
concern for the more vulnerable people in our
society.
Both the government and society have an overriding
responsibility to look after the interests of injured
workers, which is what workers compensation
ought to be about. But the direction the government
has taken since 1992 has not instilled any confidence
either in me or in those injured workers. In fact, the
contrary is true. The actions of the government since
1992 have weakened protection and support for
injured. workers.
In a debate on Workcover and transport accident
insurance in this house on 20 November,
Mr Hartigan said, in response to an interjection from
Mr Nardella:
You could not care less about injured workers; they are
merely voters in your electorate. Your sole concern is:
will they vote for me; what do I have to do to lead them
into a vote? You couldn't care less about the workers.

A short time after that, in response to a further
interjection, he said:
The fact is that you do not care about injured workers,
Mr Nardella, and you do not have any superior moral
position on the matter. We care about the workers, and
we care about them injured or uninjured. You care
about them in terms of 'Can I curry favour with the
Labor Lawyers?'. That is what you are concerned about.

I object to and absolutely reject those assertions.
Opposition members have a deep concern about the
rights of injured workers, to a far greater degree
than Mr Hartigan or any of his colleagues have had
or ever will have. The fact that the government has
introduced this legislation, which the opposition
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strongly opposes, clearly demonstrates the
difference between the government and the
opposition on this matter.
Through you, Mr Deputy President, I say to
Mr Hartigan that over the years I have seen how
injured workers and their families have suffered. I
have visited them in hospitals and at accident sites. I
have gone to the funerals of and coronial inquests
involving workers who have died as a result of their
injuries - and that has traumatised me, also. As a
result I have a deep and abiding concern for injured
workers. I am not the only one who has had to do
those things, but I suggest Mr Hartigan has never
done them. It is absolutely disgraceful for him to
suggest that members of the opposition do not care
about injured workers. I suggest Mr Hartigan does
not care about them, otherwise he would not be
supporting this dreadful legislation. I do not believe
Mr Hartigan is correct in what he said and he should
be gracious enough to withdraw his remarks, but I
will not hold my breath.
From the time the coalition was elected to
government its policies have been about placing
greater burdens on the most unfortunate members
of our society. The 'I'm all right, Jack' philosophy
applies to Mr Hartigan and the way he approaches
these issues. It is unfortunate that his colleagues
have the same view. Surely just one coalition
member could tell the government that enough is
enough, but that will not happen. This is
disgraceful- indeed, evil-legislation and I await
the day when the government will stop attacking the
most vulnerable members of our society.
Today I was approached by an injured. worker,
Mr Tony Boyd, and it may be instructive to put his
case on the record because it appears he will be one
of those affected by the legislation. I hope the
minister responsible for Workcover can tell me
whether that is so. Mr Boyd is 30 years of age and is
a registered nurse. In December 1993 he attended. an
elderly patient who was unsteady on his feet and
about to fall. Mr Boyd, as one would expect of a
responsible nurse, sought to prevent the patient
falling and in so doing suffered a severe spinal
injury when the patient fell and took Mr Boyd with
him. Mr Boyd has had two spinal operations - a
spinal fusion and an implant of a metal prosthesis.
He has undergone two years of physiotherapy and
hydrotherapy. He is seeing a psychologist as a result
of the trauma arising from the injury. He is in pain
24 hours a day; he suffers numbness down the right
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leg, debilitating pain across the lower back and right
hip, limited flexibility from the waist down and
finds sleeping difficult. He has five years of
university training under his belt, but as a result of
the introduction of the legislation he faces an
uncertain future. Additionally, his wife is expecting
a child.

Mr Boyd has been assessed as being 22 to 24 per cent
permanently and physically disabled; and 18 to
20 per cent psychologically traumatised as a result of
the injury. He is not able to continue with his current
occupation. He will probably end up on an invalid
pension. It is an absolute disgrace if the legislation
has that effect on people like Mr Boyd, as I believe it
will.
The bill continues the attacks on people who are
already suffering greatly and heaps further
indignities and suffering on them. It is unbelievably
callous legislation, but what should we expect from
the government, given its track record? Workcover
should be a safety net for those unfortunate people
who as a result of work injuries are unable to carry
out their preferred occupations. When Workcover
was introduced it was clear the government sought
to provide a safety net with large holes. It wanted to
shake out as many workers as it could and did not
want to be responsible for injured people. 1bis is the
next stage. 1bis bill seeks to cut a few more holes in
the safety net. Unfortunately, this will not be the
end. Further legislation will be introduced to
increase the number of holes in the safety net to
shake out more workers at the bottom in the
interests of so-called financial responsibility or
economic rationalism.
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I shall raise some matters during the committee
debate. I bitterly oppose the bill and call on all
honourable members who have a shred a decency to
do likewise.
Hon. B. T. PULLEN (Melbourne) - Before
making my contribution I want to compliment my
colleague Mr Walpole on his remarks, which are
strengthened by his working experiences and direct
involvement with injured people. At the core this is
an issue about values. No-one would suggest that
managing a workers compensation scheme is easy.
A number of things have to be balanced and with
the best will in the world there is much work
required to get it right. But this bill exposes the
government's values, which are squarely about
saving money rather than having the most humane
system of workers compensation for seriously
injured people. I agree and endorse entirely the
views expressed by my colleagues, so I will not need
to cover again the ground they have covered.
Instead I will deal with three of the six changes that
are referred to in the second-reading speech to give
the house some idea of why I think the issue of
values is paramount.
First, the minister says the bill will:
... ensure that the assessment of impairment for the
purposes of determining whether a serious injury exists
is conducted in accordance with the best available
medical methods as they evolve and excludes any
consequential or secondary psychological or
psychiatric injuries, impairments or symptoms.

Second, the minister claims the bill will:
It is an absolute disgrace that Parliament is debating
this bill, which is introduced by a heartless
government and a minister who does not show a
shred of humanity. I do not like having to say that
about the minister because I have some respect for
him, but I would have more respect if he stood up to
the people who are pushing the agenda and said
that workers compensation is about protecting
workers, not about some economic rationalist
philosophy or, as Mr Nardella said, attacking
lawyers who might be rorting the system. Of course
some people are rorting the system, but the answer
is to put in place proper structures to prevent them
doing that rather than attacking the people we
should be protecting.

... further improve prevention and retum-to-work
outcomes within the system by providing greater
access for suitably qualified employers to self-insure
and for employers more generally to be able to
self-manage their workers compensation
responsibilities.

TIUrd, the minister says:
The bill will also make a number of technical and other
amendments to the Workcover legislation.

In particular, it will apply the concept of notional
earnings to workers classified as seriously injured.
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I will deal with the first point. Under the heading
'Serious injury assessment', the second-reading
speech states:
Currently the Accident Compensation Act 1985
requires that the assessment of the impainnent of a
worker for the purpose of determining if he or she has
a serious injury in respect of certain injuries in the table
of maims must be made according to the second edition
of the American Medical Association's Guides to the
Evaluation of Permanent Impairment or a subsequent
prescribed edition of those guides.
The second-reading speech goes on to say that the
bill will broaden the provision to enable regulations
to be made to extend the criteria beyond those set
out in the guides.
The thrust of the government's argument is that the
number of workers being classified as seriously
injured has increased beyond expectations - that is,
the expectations of the actuarial assessments of the
accountants. The government says that has
happened because of the inclusion of compensation
for psychiatric or psychological impairments
resulting from or secondary to workers' injuries.
That ignores the effects of serious injuries.
Often the chances of workers who have been
seriously injured recovering totally and having
decent lives is bound up with how they feel about
themselves. That has always been recognised, even
by the authors of the American Medical Association
document entitled Evaluation of Permanent
Impairment, which many quote from but few read.
People from our side have been cautious about that
document because of the feeling that it adopts too
much of a strailjacket approach to the issue. There
has always been debate about whether it should be
used. However, the preface to the document says:
The principal use of a medical rating of permanent
impainnent is in a non-medical setting, and it is
important to distinguish between conclusions and
recommendations of a medical nature for which the
physician is responsible, and those of a non-medical
nature that have social, administrative, economic, and
legal consequences beyond the domain of medicine.
One whole chapter, chapter 12, is devoted to mental
and behavioural disorders. It sets out five principles
which cover a diversity of cases. The principles
clearly go to attempts to make assessments which, to
the extent that it is reasonable, fair and possible to
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do so, are aimed at recognising the combined effects
of the mental, psychological and obvious physical
impacts of serious injuries.
To strike against that approach is to strike against
commonsense. Our experience of what happens to
people who suffer serious injuries is that their
recoveries are very much related to their mental
attitudes and their general situations. Usually they
wonder whether they will be able to get back into
the jobs they had before with the same levels of
status or whether their injuries are turning points in
their lives, which may mean changing their
aspirations and accepting that the way they live with
their families and friends has changed. To
understand the psychological impact on people is
clearly an important and proper part of the
assessment.
To counter that, what have government members
said? I deliberately came into the house to listen to
Mr Forwood because I thought he would make a
reasoned response on behalf of the government; but
he was disappointing. Government members
usually say that Labor Lawyers are to blame for the
unexpected number of workers who are classified as
seriously injured because of the way they use the
courts and the system and that that is why the
government has to cut them out.
I believe Labor Lawyers are good lawyers. If
someone chooses to work with people who have
serious injuries and other difficulties rather than
giving advice to the top companies in the nation
about movements in the stock market, that does not
mean he or she runs a bad practice. Usually Labor
Lawyers are the only people who are prepared to do
that work.
If a person comes into my office seeking help
because he or she is injured, is in difficulty or needs
advice and I do not have the expertise to help, I am
glad to refer them to a Labor Lawyer, because I
know he or she will get a fair hearing. What's more,
I know the person will find in that lawyer someone
who has a deep understanding of that area of the
law and who can talk to him or her about it.
The point the government seems to misunderstand,
either accidentally or deliberately, is that in
attacking the process it is attacking not the Labor
Lawyers but the judiciary and the courts. In the end
the judges weigh up the issues, assess the workers
and decide whether to add 10 or 15 per cent to the
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classification of the injuries because of disabilities
related to stress or psychological conditions. The
judges are not fools; they have seen it all before.
Let's face it, by and large most of the judges are
fairly conservative people from conservative
backgrounds. Most of them come up through the
public school system - we call it the private school
system - and most of them, therefore, do not have
the experience of people like my colleague
Mr Walpole, who has helped lots of workers on the
shop floor. Nevertheless, judges are able to assess
the evidence presented to them. When the
government says it does not like the law and the
way the courts find in cases such as these, it picks on
the Labor Lawyers but it is really attacking the
process.
This is really about values and about whether the
government is prepared to say that workers who are
injured are entitled to a fair go, which means partly
being able to take their chances in court and partly
having access to assistance. Some of my friends
would be swprised that I am making this speech,
because I do not have a reputation of being friendly
to lawyers. I have never received good advice from a
lawyer in my life, but that is just because I have had
bad lawyers.
Hon. R. M. Hallam - For what it's worth,
neither have I.
Hon. B. T. PULLEN - But access to the law is a
person's right. If a person needs a lawyer to present
his or her case, we should accept that that person
has that right. I cannot understand why the
government is making this change. Perhaps it is
because it believes reducing the expenditure of the
scheme is more important than giving workers a fair
go.
If you wanted to do something about reforming the
practices of lawyers or the members of the medical
profession you would look at whether they were
milking too much from the system and whether the
relationships their clients have to enter into to get
advice are proper ones. I have no problem with that.
But the government is adopting a sledgehammer
approach to take away the basic rights of workers to
have a fair assessment. I refer the house to the
principles outlined in chapter 12 of the document
headed 'Mental and Behavioural Disorders'. It states
in part:
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Principle 1:
In assessing the impairment that results from any

mental or physical disorder, readily observed,
empirical criteria must be applied accurately. Only a
structured, replicable examination will result in an
informed judgment ...
Principle 2:
Diagnosis is among the factors to be considered in
assessing the severity and possible duration of the
impairment, but it is by no means the sole criterion ...
Principle 3:
In a way that is dissimilar to the evaluation of other
organ systems, factors related to the individual's
family, education, financial and social situations, and
occupation must be taken into consideration, as well as
the individual's existing level of functioning .. ,

Principle 4:
The underlying character and value system is of
considerable importance in the outcome of the
disorder, be it mental or physical. Motivation for
improvement is a key factor in the outcome ...
Principle 5:
A careful review must be made of the treatment and
rehabilitation methods that have been applied or are
being used. No final judgment can be made until the
whole history of the illness, the treatment, the
rehabilitation phase, and the individual's current
mental and physical status and behaviour have been
considered.

They are factors that need to be judged by someone
who can take into account the whole situation. I
suggest the fairest way is that the worker, with the
assistance of legal advice, present himself or herself
and have a judgment made by the courts.
The bill virtually says people may have a serious
psychological or psychiatric outcome resulting from
a traumatic incident in their lives but are not able to
have it tested in any way. The government's answer
is that the test will be reduced to something it finds
to be manageable and predictable. I condemn the
government for that judgment.

ACCIDENT COMPENSATION (FURTHER AMENDMENT) BILL
1242

COUNCIL

The next point I raise concerns self-insurance. I
believe one could mount an argument that there
should be some balance. If a large company such as
BHP, which has the capital and size to warrant its
being accepted, became a self-insurer and ran its
own scheme, it would be in the company's
self-interest to provide support and rehabilitation
services as an incentive to get an injured worker
back to work. I have no problem with that in theory
but in practice it does not work that way. Most
companies prefer to get rid of injured workers. They
try to buy them out by offering lump sums or some
other discharge arrangements. There has not been
enough work done to justify that step. In this case
the government must set out some procedures to
monitor that practice and ensure that the intended
result does occur.
Most of the evidence I have, which I admit is
anecdotal, is that by and large companies do not
want to take workers back. They regard them as a
problem and would prefer to terminate their
services. That is particularly the case today because
there is now less loyalty both ways. Employment
patterns are changing. The Australian Bureau of
Statistics has released figures which show that
casual employment has increased from 16 per cent to
25 per cent in recent years.
The biggest factor facing workers is lack of security.
Employees in almost every occupation do not feel
secure in their jobs. Even when they have relatively
high incomes they are not sure whether they will
have their jobs next year. They are always looking
ahead to the next job. They are wondering where
they might be next year. That is certainly the case
with casual employees - that is all they can look
forward to. The whole question of the loyalty of an
employee to a firm - the idea that workers might
grow with the firm and the firm might grow with
them - is disappearing rapidly in our society. To
believe the suggestion that the accountants or
managers of those firms will do other than look at
the bottom line is living in Disneyland. Perhaps an
exceptional manager would do that, or an
exceptional firm might have that kind of character,
but most decisions are now being made ruthlessly
with a hire-and-fire attitude, according to the needs
of the firm at the time. Most of the short-term needs
or projects are put out to contract anyway, so
companies do not have the problem of dealing with
people. They deal only with the costs incurred in
running the business. As long as you get the specific
job done, it does not matter if you do not see the
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people, and if you do not know them it is even
better! In that atmosphere I believe the bill is illusory.
I respect the fact that the minister has introduced the
bill with the intention of encouraging companies to
put the interests of workers first. Although I agree
with him on that theoretical point I do not believe it
is practical. This area must be strongly monitored
and, if necessary, quick corrections made.
I turn now to my third and last point, the case of
seriously injured workers. The extension of the
notional earnings concept, particularly in the current
context, can only disadvantage workers. It basically
provides that a person who is seriously injured and
can no longer undertake the functions of his or her
previous job can have notional earnings attributed to
him or her. For instance, a person who had been
performing a highly skilled task before he or she was
injured might have to do some gardening. The injury
may have affected the person's memory so that he or
she was unable to continue in a professional role but
could do a gardening job. The notional earnings
from the gardening job would in most cases be
substantially less than the 90 per cent of earnings
from the occupation the person had before he or she
was injured.
The notional earnings clause provides that even if
the person does not get the job and even if the job is
not available - and many are not available - the
fact that the person can be deemed notionally to get
that job means that 90 per cent of whatever it would
deliver is taken off his or her earnings. It is capped at
$664 a week. If a member of Parliament or a lawyer
who earns more than $1000 a week is injured, he or
she should receive 90 per cent of that amount, or
$900. But the rate is capped at $664. So if the injured
person cannot come into the Parliament to debate a
bill he or she might be told to apply for a gardener's
job that is worth $400 a week. The person would be
assessed and told that although he or she could get
such a job there was none available at the time.
Ninety per cent of $400 is $360. You take the $360
from the $664 capped rate and you get about $300 a
week. That may be very good for the bottom line but
it does not do much for the self-esteem of the
worker. It is not going to assist someone who is
seriously injured to recover.
The current job climate makes the situation even
worse. The latest Australian Bureau of Statistics
figures show that the number of full-time jobs in
Victoria has fallen by 70 000 since May, and the
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October figures continued that trend. The seasonally
adjusted figures show a continuing fall in the
number of jobs. I would like to see the next batch of
figures, but the retail figures reported in the Age and
the Australian Financial Review show that the
economy is flat. Stockholdings are high and retail
figures are down; and the chances of getting work
are minimal because the number of jobs for lower
skilled workers is being reduced quickly.
Commonwealth Employment Service people in my
area say they can no longer get unskilled workers
the jobs they used to be able to get them. However,
the government assumes that an injured worker who
is deemed capable of doing an unskilled job is also
able to get that job - and then, at the stroke of a
pen, his or her benefits are reduced.
This is a question of values. The government values
dollars more than people, and it cannot see the
impacts the provision will have on people who
suffer serious injuries. Opposition members have
said they respect the minister who handles this
portfolio, but in this case we do not accept that he is
expressing humane and balanced values. I say that
about him not personally but as a representative of
the values of his government.
Hon. S. M. NGUYEN (Melbourne West) - I
oppose the bill because it will affect Workcover
claimants in a number of ways. Firstly, secondary
psychological injuries will no longer be taken into
account in assessments of impairment; and secondly,
lump sum payments in excess of $5000 will now be
paid over five years.
The main part of the bill revolves around removing
the effects of secondary psychological injuries from
assessments of impairment under the serious injury
classification. Further, the retrospective nature of the
bill will directly affect more than 1000 of the
4000 workers who are currently classified as
seriously injured. Those who had not initiated
proceedings in the Administrative Appeals Tribunal
by 14 November will not be allowed to claim
compensation for secondary psychological injuries.
Earlier today Mr Forwood spoke about preserving
the integrity of the Workcover system. Surely
'preserving the integrity' means ensuring that
workers are protected and not banned from
receiving the compensation they deserve. How can
the integrity of the system be preserved if the effects
of the psychological injuries workers may suffer as a
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result of their physical injuries are not included in
the assessment process?
My second point is that lump sum payments in
excess of $5000 will now be paid over five years.
There are no guarantees that those payments will
include increases for rises in the consumer price
index. Mr Forwood also made a great show of
quoting proposed section 98B(4), which states:
In determining a factor for the purposes of
subsection (2), the minister must have regard to
prevailing interest rates.

That does not compel the minister to include rises to
cover increases in the CPI over those five years.
Also, the legislation contains no guarantees that
interest rate rises will be factored into lump sum
payouts of more than $5000. For those reasons, and
for the reasons stated by other opposition members,
I strongly oppose this bill.
House divided on motion:

Ayes, 32
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter,Mr
Best, Mr (Teller)
Birrell,Mr
Bishop,Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
COVeT,Mr
Craige,Mr
Davis, Mr D. MeL.
Davis, Mr P. R
de Fegely, Mr
Forwood,Mr

Furletti, Mr
Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross,Or
Smith,Mr
Smith, Ms (Teller)
Stoney,Mr
Strong,Mr
Varty,Mrs
Wells, Or
Wilding,Mrs

Noes,lO
Eren,Mr
Gould, Miss (Teller)
Hogg, Mrs (Teller)
McLean,Mrs
Nardella, Mr

Nguyen,Mr
Power,Mr
Pullen,Mr
Theophanous, Mr
Walpole,Mr

Motion agreed to by absolute majority.
Read second time.
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Committed.
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we would all acknowledge is now the envy of every
other state - -

Committee
Clause 1 agreed to.
Clause 2
Hon. R. M. HALLAM (Minister for Finance) - I
thank honourable members for their contributions to
the debate. Workers compensation by its very nature
is a complex and sensitive issue. We should expect
to see a Workcover bill in every parliamentary
session, given that the system continues to evolve
over time.
It is fair to say that if we stripped the party politics
away we would all agree on a common objective: a
fair and affordable system for alL I do not
summarily dismiss the criticisms coming from the
opposition speakers - far from it, as my record
would show - but some of the critical comments
cannot be described as constructive.
I am concerned at the extent of misinformation,
which has had the effect of unnecessarily distressing
the very people the scheme is designed to protect. I
have come to expect the legal profession to fight
hard on these issues, and that applies particularly
when the link to the hip pocket is so clear. Some of
the tactics employed over the past three days have
reached an all-time low and reflect badly on the
legal profession generally. On that basis I am
disappointed that some members of the opposition
have been prepared to blindly parrot the criticisms
coming from the lawyers with vested interests. I ask
those members genuinely to think about my
responsibility as minister. Maybe in a private
moment they might reflect that perhaps it is just as
well someone is prepared to accept the ultimate
responsibility for the scheme and is determined to
keep an eye fixed firmly on the big picture.
This is a measured, considered and responsible bill.
It will create substantially greater ownership of
safety standards in Victoria's workplaces, provide
better care for workers most in need, and improve
return-to-work prospects for many injured workers.
It will also, one hopes, put an end to the abuse of
injured workers and their families by the
unscrupulous hearing-loss care providers.
Most of all the bill is proof that the government will
not allow our workers compensation scheme, which

Hon. D. A. Nardella - I do not acknowledge that
at all.
Hon. R. M. HALLAM - Then maybe you are the
only one who does not, Mr Nardella. In any event,
the bill is proof that the government is not prepared
to allow the scheme to be manipulated to the point
where it would not be able to adequately meet the
needs of those for whom it exists - the workers and
the employers of this state.
Hon. T. C. Theophanous - What about the
seriously injured workers?
Hon. R. M. HALLAM - I will come to that,
Mr Theophanous. No workers compensation scheme
can be expected to fulfil its social objectives without
maintaining the financial integrity on which
realisation of those objectives so vitally depends. We
cannot hope to preserve a system that provides the
highest benefits in the land if we allow it to be
abused. If Workcare taught us anything, surely it
must be that if we allow the system to be
manipulated or abused it is the workers who
ultimately suffer.
Hon. T. C. Theophanous - We are not talking
about Workcare; we are talking about Workcover.
Hon. R. M. HALLAM - There is a lesson there,
Mr Theophanous. I am responding to issues that you
put on the record during the second-reading debate.
Those workers suffer as they become stigmatised as
compo bludgers; they suffer when employers refuse
to employ them because they are too big a risk; they
suffer through lost employment as industry retracts
when their premiums skyrocket; and worst of all,
they suffer because the system destroys their
independence, self-worth and dignity. Like
Mr Forwooci, I make no apology for bringing this
amending bill to the Parliament.
I need remind the committee - and apparently
particularly Mr Theophanous - that when
Workcover was introduced to replace Workcare just
four years ago, we inherited an accumulated deficit
of over $2000 million. It should also be
acknowledged that the system had miserably failed
the workers and the employers of this state. The
government took a deliberate policy decision to
ensure that the level of benefits would reflect the
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severity of the injury and inability to work. Under
Workcare the severely injured got too little because
the funds were being used in a totally unjustified
way to support those who were actually able to
work.
Hon. T. C. Theophanous - So you are going
back to Workcare?
Hon. R. M. HALLAM - Not at all,
Mr Theophanous. When you add to this the fact that
less than 60 cents in the premium dollar was actually
going to the workers in the first place, it is plain to
see why Workcare was Australia's highest cost but
lowest benefit scheme.
Even the opposition has given up defending
Workcare. I pay tribute to those members of the
Australian Labor Party who are prepared to
acknowledge that we are now headed in the right
direction. Of course, we will have an interesting
debate. I expect that while Mr Theophanous and I
are members of this chamber we will spar over this
issue, but I put it to the chamber that the debate is
now at the margin. We all acknowledge that workers
compensation has gone in the right direction over
the past few years.

In the space of just four years Workcover has
transformed the Victorian workers compensation
system. It has eliminated a $2000 million deficit and
reduced the premiums paid by Victorian employers
by more than $500 million per annum while at the
same time increasing the weekly benefits for
workers by more than $50 a week. It has provided
additional lump sum compensation for pain and
suffering of up to $50 000 and provided significant
additional damages at common law.
The average common-law settlement under
Workcare was about $25 000 compared with almost
$200 000 for seriously injured workers under
Workcover. Perhaps that might explain to the
committee why we want to protect the original
concept designed as the gatekeeper to common law.
Workcover is now widely acknowledged as the
scheme with the lowest costs and highest benefits.
Although it might be disputed, it is the only major
workers compensation scheme in the nation that is
fully funded.
The finances of Workcover are finely balanced. In
June 1996 the surplus of assets over liabilities stood
at something like $55 million. During the course of
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1995-96 it was evident that the cost pressures were
growing, and during the five months to November
that pressure has further accelerated. The increases
in total weekly benefits, in lump sum payments and
legal and medical costs can be attributed largely to
the extraordinary growth in the number of claimants
classified as seriously injured. During 1995-96 the
numbers of serious injury classifications grew by a
net 1200 from 2910 to 4109 - a 41 per cent increase.
In the five months to November there have been
more than 1000 new serious injury classifications,
and if that remained unchecked we could assume
there could be more than 2000 new classifications
this year alone.

It is easy to understand why the growth is a
powerful cost driver. The weekly benefits are higher
for the seriously injured and damages at common
law are attainable. In addition, there are flow-on
implications for payments under the table of maims
and legal and medical costs. The actuaries estimate
that the average cost of a serious injury claim is now
something in excess of $400 000.
Before I examine the cause of the epidemic of serious
injury I remind the committee that this classification
was established to compensate for severe injuries
suffered by workers who required special support.
In designing Workcover, we borrowed the
classification of serious injury from the TAC
legislation. It was defined in the same way. To be
'seriously injured' a worker had to have a
permanent whole-of-person impairment of
30 per cent or more under the American Medical
Association guidelines - that is, the injury had to be
permanent and severe, even very severe. Implicit in
that concept was the requirement that under
Workcover the injury had to have occurred as a
result of circumstances in the workplace
environment.
I am happy to concede that perhaps in hindsight
using the term 'serious injury' may have been
inappropriate. In the minds of those unfortunate
enough to have sustained injuries almost any injury
can be viewed as serious. An injured party may be
justified in feeling affronted when told by somebody
else that his or her injury is not serious. Perhaps it
would have been more clear to everyone if we had
used words such as 'profoundly injured', because
that is what was intended when we drew a line in
the sand at 30 per cent permanent whole-of-person
impairment. A worker who has lost a fingertip
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would agree that he or she was not profoundly
injured, but it is serious for that person.
Wherever we drew the line, we knew it would be
considered to be arbitrary. However, a line had to be
drawn based on the standards of society and what
we could afford as a community - and then
defended!
Because there will always be someone at the margin,
the American Medical Association guidelines
provide for the impairment rating to be rounded to
the nearest 5 per cent. Once again the opposition has
consistently put to the chamber that an amputation
of a leg below the knee, which is rated at 28 per cent,
would not qualify as a serious injury. In fact, the
guidelines permit that impairment rating to be
rounded up to 30 per cent. I challenge the members
of the opposition to find one such amputee who has
not qualified as being seriously injured on the basis
of his or her injury.
Hon. T. C. Theophanous - That is because of the
psychological damage, which you are knocking off!
Hon. R. M. HALLAM - I am happy to have that
on record. I shall come back to that point. In
addition, the narrative test under section 135
provides a safety net for those caught up in
exceptional circumstances.
What is the explanation for the epidemic of serious
injury claims? It is not that our workplaces have
become more dangerous because, thankfully, severe
injury, trauma and death in the workplace is
reducing. Sadly, it is because lawyers and doctors
are manipulating the classification process, most
commonly by adding secondary psychological
overlay to primary physical injury so that injured
workers can achieve the 30 per cent threshold. The
opposition may pause to think how a severely
injured worker must feel when he or she sees a
claimant with a moderate or relatively minor
physical injury being treated similarly to him or her.
The opposition has been briefed by the authority
about the number of workers who have been
classified as seriously injured through the
compounding of psychological or psychiatric factors
with a primary physical injury having risen from
less than 1 in 8 some 2 years ago to 1 in 4, and the
figure is still rising. The opposition claims removing
the secondary or consequential psychological or
psychiatric impairments from the assessment of
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serious injury is cruel and heartless. I have heard
that said several times, but it should know that a
required assessment level of 30 per cent has been
progressively diluted by the addition of a
psychological overlay in a way that was never
intended. Despite that the opposition still criticises
that elimination, even though the majority of
workers who are relying on the secondary
psychological or psychiatric conditions to get them
into the category receive no psychiatric or
psychological counselling or treatment either before
or after the impairment assessment.
Hon. D. A. Nardella -If that is a problem why
don't you fix it up instead of knocking them off?
Hon. R. M. HALLAM - As the opposition
knows, the reality is that certain lawyers and doctors
are abusing the system by using the secondary
psychological or psychiatric factors, such as
depression, to achieve serious injury status for their
clients. I can do no more than quote the same
comments that Mr Forwood did made by
Mr Koutsoukis from Maurice Blackburn, who stated
on radio during the past few days:
We previously got them over the serious injury line by
saying ... that person is depressed.

That is a direct quote. I also think it is relevant to
restate what Mr Forwood said about lawyers and
doctors running master classes on how to
manipulate the AMA guide to come up with a
desired result.
Perhaps I can best demonstrate to the house by way
of example the application of the elimination of
secondary psychological factors in the assessment of
serious injury contained in the bill. I will give four
examples and take the committee very carefully
through the circumstances. The first example
concerns a worker who suffers burns to the hands,
face and legs as the result of a workplace explosion.
The worker continues to have nightmares about the
explosion and cannot face returning to the accident
site without becoming severely agitated. As a result
of the explosion the worker has also developed a
fear of confined spaces. In this example the worker's
psychiatric injury is a direct result of the explosion,
which was the event in the workplace that gave rise
to the physical injuries and the psychiatric
impairment. In that case the psychiatric impairment
would be included in the worker's overall
impairment assessment for the purposes of
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determining serious injury. I turn to a further
hypothetical example.
Hon. T. C. Theophanous - What if that worker
had an image problem?
Hon. R. M. HALLAM - I ask Mr Theophanous
to hold on. Presume a worker's leg gets caught in
machinery and the worker is dragged toward the
machine as the leg is crushed. If as a result of the
accident the worker suffers from a phobia relating to
any machinery and continues to relive the accident
in his or her mind, any resultant psychiatric
impairment would be included in the assessment of
the worker. In both the examples I have given the
psychiatric component is not secondary or
consequential to the injury. It is a direct result of the
events or circumstances in the workplace that gave
rise to the physical injury and as such would be
included in determining the worker's impairment
level. If, however, the psychiatric impairment did
not arise out of the events or circumstances in the
workplace that gave rise in the physical injuries it
would be excluded for the purposes of the
impairment assessment.
I turn to the third hypothetical example. Presume a
worker suffers a back injury following the lifting of
an object at work. The physical injury is assessed at
10 per cent and the worker's condition means that
some activities of daily living are affected so that he
or she can no longer perform ordinary household
duties, such as mowing the lawn. The worker
becomes depressed as a result of his or her inability
to perform such usual tasks. In such an instance any
impairment due to depression would not be
included in the overall impairment assessment.
Although the worker would not be classified as
having a serious injury, eligibility for payments
would remain if the secondary psychological
condition or the physical injury meant that the
worker was incapacitated for work. The worker
would continue to receive benefits at 70 per cent of
pre-injury earnings if he or she were classified as
being totally and permanently incapacitated. The
worker would also be eligible for other forms of
compensation provided for in the act, such as
medical and like services and compensation under
the table of maims. However, the worker would not
be able to take action against the employer at
common law unless he or she were able to qualify
under the narrative safety net.
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The fourth hypothetical example concerns a worker
who suffers a minor injury to a finger of the
non-dominant hand. The injury is treated and the
function returns to close to normal, with minimum
ongoing restriction. The worker is convinced that he
or she is unable to do anything with the hand and
avoids all activity. As a result of that inactivity the
worker develops disuse atrophy of the hand and a
chronic anxiety state. In this case the impairment
due to the chronic anxiety state would be excluded
from any assessment of the worker's impairment
because it did not arise out of the workplace events
or circumstances that gave rise to the initial physical
injury.
Never mind what the lawyers are peddling, the
purpose of the legislation is to say that you cannot
include a psychological element in the impairment
assessment of serious injury unless a direct causal
link can be demonstrated between that element and
the events or circumstances in the workplace that
gave rise to the original physical injury. Importantly,
please note that the fact that the psychological
impact may be delayed does not of itself mean that
the impact must be excluded.
Hon. T. C. Theophanous - Can you give an
example of that?
Hon. R. M. HALLAM - I ask Mr Theophanous
to please listen carefully. I repeat: the fact that the
psychological impact may be delayed does not of
itself mean that the impact must be excluded. All
things considered, I do not think anyone involved in
this debate truly believes the government could have
done other than act on the issue of psychological
overlay. I think even my most ardent critics on the
other side of the chamber would perhaps be
prepared in another environment to concede that we
had to address the issue.
Hon. D. T. Walpole - Never.
Hon. R. M. HALLAM - I am prepared to leave
Mr Walpole to one side. The issue for many then
becomes that of the so-called retrospective
application. I start by making the point that I accept
many of the concerns expressed as being entirely
genuine. I have not hidden the fact that I sympathise
with those concerns. Indeed, honourable members
may recall that on a number of previous occasions I
have introduced similar changes to this legislation
that in each case was prospective in application. I
think I have something of a track record in that
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regard. However, on this occasion I did not have
that discretion.

Hon. T. C. Theophanous - Where do you think
we got the 1000 figure from?

On the prior occasions we were dealing with policy
determinations or with the aftermath of some quite
teclmicallegal judgments. This time we are
responding to the deliberate and unsustainable
manipulation of the provisions of the scheme.
Although some might talk about so-called high
principle here, I make no apology for closing this
loophole and protecting the integrity of the scheme.

Hon. R. M. HALLAM - I have no idea. I can
assure the committee that contrary to the
opposition's argument, the overwhelming majority
of seriously injured workers will not be affected one
way or the other by this bill. Some of those who had
previously relied on secondary psychological factors
to qualify as seriously injured may - I underscore
the word 'may' - following the standard periodic
review have their level of weekly payments reduced
from 90 per cent to 70 per cent. In addition, I do not
deny that those who have been assessed as partially
incapacitated and have received two years or more
of weekly payments may cease to be entitled to
ongoing weekly payments. However, I make the
point that that has always been the case under
Workcover, so to that extent nothing has changed.

Hon. T. C. Tbeophanous interjected.
Hon. R. M. HALLAM - I did not say that,

Mr Theophanous. You can have your interesting
debate; I am more interested in protecting the
integrity of the scheme than in the question of
whether it is retrospective. Previous experience has
shown that leaving a window of opporhmity has
had significant adverse financial consequences for
the scheme. On one occasion I recall 3000 writs were
received in one day. We simply cannot afford to
have that happen again. I also invite honourable
members to consider the potential and incentive for
further manipulation if we were to leave a window
of opporhmity for claims where the eligibility by
definition arose after the date of injury.

Hon. T. C. Theophanous - Is 1000 correct, or is it
2000?
Hon. R. M. HALLAM - I do not know.
Hon. T. C. Tbeophanous - You do not know?
Hon. R. M. HALLAM - No.

I also point out that on previous occasions much of
the angst arising from such windows of opportunity
came from solicitors trawling for writs and issuing
proceedings regardless of the merits of the cases
simply to close off the threat of action against them
for professional negligence. I understand that as
well, and perhaps a little better than some members
of the opposition might give me credit for.

Hon. R. M. HALLAM - Mr Theophanous can
attempt to manipulate the advice he was given. I
suggest it will do nothing more than unnecessarily
worry people who will not be caught up in this
process.

The opposition has made much of the claim that as a
result of these changes something like 1000 seriously
injured workers could be thrown off the system - I
think Mr Theophanous got it up to 2000 during the
course of his contribution in the second-reading
debate - implying in addition that many could be
removed by from Christmas. Again I make the point
that that criticism has been pretty irresponsible.

Injured workers have also been unnecessarily
alarmed by suggestions that compensation payable
under the table of maims will be abolished as a
result of the bill, and nothing could be further from
the truth. Mr Theophanous might recall and
acknowledge that in 1992 this government created
an additional amount of up to $50 000 for pain and
suffering under new section 98A of the act.

Hon. T. C. Theophanous - They are not our
figures, they were provided by Andrew Lindberg.

The aetualleve1 of entitlement of claimants under
the table of maims is totally unaffected by the bill;
only the method by which it is paid will change.
Rather than being paid up front in a lump sum, if
the amount is more than $5000 it will be paid by
way of monthly instalments over five years. A
change to the method of payment has been

Hon. R. M. HALLAM - My advice from
Andrew Undberg is that you chose to deliberately
misinterpret those figures.

Hon. T. C. Theophanous - But Andrew
Lindberg is able to make a judgment.
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introduced primarily to shift the worker's focus
away from a lump sum and onto the critical issue of
returning to meaningful employment and getting on
with life. It also preserves the maximum amount of
compensation in a secure form for the injured
worker and has the added benefit of removing the
lawyers' incentive to promote the targeting of lump
sums.
I make this point: the decision to move from lump
sums to monthly instalments in these circumstances
has nothing to do with cash flow, as claimed by
Mr Theophanous. The issue of cash flow was not
even considered, much less was it the reason for the
d)ange - it was not even considered in that
environment. The facts are that the lawyers get
party-party costs for handling a worker's claim,
which already includes a profit margin, and then up
to an additional 15 per cent of the amount for
solicitor-client costs. It is no wonder that workers
compensation has become a lucrative field of
endeavour. The bill is designed to assist workers to
get their full entitlement, for a change.
If Mr Theophanous, among others, wants to have a
debate about the merits of periodic payment versus
lump sum payment, I remind him that he should
review the Labor Party's consistent line favouring
periodic payments first enunciated way back in
1985. I can do no better than quote from the Cain
Labor government's green paper on workers
compensation reform, dated December 1984, which
says:
Lump sum payments enforce a hostile or
confrontationist approach under the process of
deciding contested claims. This promotes delays in the
system, encourages oveISelVicing by the legal and
medical professions, militates against injured workers
seeking early rehabilitation, and encourages employers
to layoff claimants.

I do not think I could say it any better myself.
I can inform the house that formal advice has now
been received from the Australian Taxation Office
indicating that amounts paid under sections 98 and
98A will not be taxable income if paid by
instalments.

In relation to commonwealth social security
provisions, the government has also argued that an
injured worker's position should not be altered as a
result of this bill. The Department of Social Security
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has accepted that position in relation to the
compensation provisions of its act and also in
relation to the application of the assets test.
In relation to the income test, the DSS has now
advised, contrary to earlier indications, that pending
a review the instalments will be treated as income.
The government believes that to be an illogical and
inconsistent position for the Department of Social
Security to adopt, and in the circumstances clause 14
will not be proclaimed until assurances have been
received that any payments made under sections 98
or 98A will be treated consistently, whether paid by
lump sum or periodic instalments.
The question of notional earnings has been raised by
a number of honourable members, and I point out
that the principle of notional earnings has been
extended to the seriously injured because a
claimant's degree of impairment does not
necessarily reflect his or her capacity to work. The
Paralympic athletes in Workcover's advertising
campaign are a perfect example of seriously injured
workers who have proved their capacity to work.
I make this point very clearly, just to answer some of
the criticism: the notional earnings test will not be
applied if an employer has failed to provide suitable
employment and the worker is complying with the
same return-to-work requirements as apply to
totally incapacitated workers, or if the worker is
participating in an occupational rehabilitation
service or a return-to-work plan.
The application of notional earnings to the seriously
injured is not designed to close a loophole but rather
is based on the concept of consistency in law. On
many occasions I have said that notional earnings is
a concept that will be infrequently used but provides
an incentive for those with a capacity to work to
return to a more normal lifestyle. In some
circumstances the concept can be applied quite
reasonably, even kindly, to a seriously injured
person to provide that motivation. In some cases it
may be beneficial to provide the trigger through
notional earnings to encourage those seriously
injured workers with a capacity to work to return to
a more normal lifestyle.
I want to spend just a couple of minutes talking
about the good features of this bill. There are many
of them but they were not canvassed too extensively
by members of the opposition in the second-reading
debate. In respect of self-insurance and
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self-management, the bill will open up new and
important opportunities for improved health and
safety and retum-to-work outcomes through greater
access to self-insurance and the capacity for
employers to self-manage their workers
compensation responsibilities. This is a very
important change. It will allow the workplace
parties much greater opportunity to manage those
responsibilities directly at the workplace level,
where they are best met.
There was no logic whatsoever in restricting
self-insurance to companies with assets over
$200 million and more than 500 employers. I am not
sure why we established those criteria. If employers
meet the other requirements in the act and if they
have the financial strength and viability to ensure
that they can consistently meet their financial
obligations they should be allowed to self-insure if
they so choose. Indeed, they should be encouraged
to self-insure, given that that is the best way of
getting the incentive we need in workplace safety.
Self-management creates a further opportunity for
employers who do not want to or cannot self-fund to
still be able to take a greater role in the direct
management of their responsibilities. The
jurisdictions in which this has occurred, most
notably South Australia, have reported significant
improvements in health and safety and
return-to-work outcomes as a direct result of that
policy shift.
The provisions in the bill dealing with coordinated
care, which was mentioned on a couple of occasions,
will ensure that workers most in need will get the
most appropriate medical case management and
return-to-work assistance. It is a sad fact that many
of the most vulnerable claimants in systems like this
are not getting the medical case management that
they need. These provisions will ensure that there is
a responsible coordinating medical provider who
can look after the needs of the injured worker.
I suggest we should all support that proviSion.
In respect of the touting for hearing-loss claims, it is
an unfortunate fact of life that Parliament has
become very familiar with the abhorrent activities of
members of a number of organisations associated
with the lodgment of hearing-loss claims for a fee.
Their activities include making unsolicited contact
with workers to entice them to pay money to lodge
claims, and then, having pocketed the money,
informing the worker that he or she has insufficient
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hearing loss to make the claim. On previous
occasions I have described members of those
organisations as parasites. I consider that to be an
appropriate description, given that they prey
particularly on the elderly and those who have
difficulty with the English language.
The bill introduces very tough anti-touting
measures. I am almost embarrassed at their
toughness, but I was pleased to hear
Mr Theophanous say that he thought we had not
gone far enough. I shuddered when I heard that. The
bill introduces tough anti-touting measures to deal
with the practices of those companies.
Hon. T. C. Theophanous - I said I hope they
work.
Hon. R. M. HALLAM - The provisions will not
affect the normal handling of a claim by an agent of
the worker, and I hope they work. They are
designed to work. We have the very best of
intentions. I am happy to put this on the record: the
one thing we do not lack in this field is initiative. If
people find their way through the newly constructed
law, I will not hesitate to come back and ask
Parliament to consider imposing further restrictions.
The provision relating to the choice of occupational
rehabilitation providers is another important
initiative. Under the legislation as it currently stands
an injured worker must use the services of an
occupational rehabilitation service provider
nominated by the employer. The bill provides for
workers to seek the services of an occupational
rehabilitation service provider of their choice if the
employer has not nominated a provider as required.
We would all agree that that will assist early
intervention and access to occupational
rehabilitation services following injury.
A further measure has been introduced to assist
injured workers to return to work through a system
of work trials. They will give workers the chance to
demonstrate their capacities to prospective
employers and show that the effects of the earlier
claims are behind them.

In conclusion, I repeat that this is a very good. bill.
There are many good. things in it for workers, even
though they have been largely overshadowed in this
debate. More importantly, the bill acts to preserve
the ongoing financial integrity of the scheme and
ensure the needs of the most severely injured can be
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met into the future. Without that financial integrity
all workers would ultimately suffer. I repeat: the
government will bring a bill to the chamber in every
session if that is what is needed to maintain the
Workcover scheme as a viable, fully funded scheme
providing the best benefits to workers of any scheme
in Australia at the lowest cost to our employers. For
example - I am happy to put this on the record - if
the narrative test for common-law access is subjected
to the sort of manipulation and abuse we have
witnessed in relation to the impairment assessment
or if it becomes the rule rather than the exception, I
suggest the government will be compelled to
consider further action. I make it very clear that we
will not allow the workers compensation system to
be debased, and on that basis I commend the bill to
the committee.
Clause agreed to; clauses 3 to 8 agreed to.
Clause 9
Hon. T. C. THEOPHANOUS OikaJika)Gause 9 inserts into the Accident Compensation Act
proposed section 91, subsection (2) of which
provides:
In assessing a degree of impairment under
sub-section (1), regard must not be had to any
psychiatric or psychological injury, impairment or
symptoms arising as a consequence of, or secondary to,
a physical injury.

Rather than again going through the argument with
the minister which was substantially canvassed
during the second-reading debate, it would be more
useful to try to clarify some of the issues the minister
has raised by way of the examples he gave to the
committee. The first example was of the individual
who suffered bums to his hands, face and legs. The
minister said that if that individual developed a fear
of confined places - I think those were the words
he used - as a result of the accident, that would
count as part of the injury. Although we might
accept what the minister has said about that
individual's fear of confined places being directly
related to the actual accident - because presumably
that is when the fear commenced and is therefore the
direct cause of the fear - I should like him to clarify
what happens when, after months of burns
treatment, that individual has to face up to a new
body image; in other words, when that person looks
in the mirror he or she sees someone different from
the person he or she was prior to sustaining the
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bums. Where changed body image leads to
depression and subsequent psychological damage I
am advised that, under the amendments proposed
in the bill, that would not count as part of the injury.
I ask the minister to address that example in the first
instance.
It is also important for us to understand something
about integrity, because the integrity of a number of
people has been brought into question by what the
minister has said. I take exception to the notion that
somehow or other the opposition made up the figure
of 1000 as the number of people who face being
downgraded from seriously injured to totally and
permanently injured or some other lower category
or being removed from the system altogether. Two
other opposition staffers were present at the briefing
the opposition had with the Victorian Workcover
Authority. If necessary, I am happy to provide the
handwritten notes that each of us took on that
occasion.
We did not make up the figure of 1000. This is not a
fiction created by the opposition. Notwithstanding
the fact that the minister may have been advised in
that way, I contest that suggestion because it is an
attack on the integrity of everyone who was there.
Everyone in attendance knows there was a
discussion surrounding the number of people
currently classified as seriously injured. It was
established by the figures that Andrew Lindberg
provided that 4500 people currently in the scheme
are classified as seriously injured. I admit that this
was a subject of considerable questioning because
the opposition obviously wanted to know the figure.
The chief executive indicated that although he could
not be certain about the number, his estimate was up
to about 1000 people would be downgraded. That is
not my figure. I did not make it up; I did not
suddenly pull it out of the air. I admit that the figure
of 2000, which is the estimate provided by the
Trades Hall Council, may not be as accurate as the
one provided by the Victorian Workcover Authority,
but nevertheless - Hon. R. M. Hallam interjected.
Hon. T. C. THEOPHANOUS - It may well be
2000, I do not know. The problem is that the minister
is not prepared to provide a figure. He just says
there will be a reduction. It is a bit much for the chief
executive of the authority to tell us the figure will be
about 1000 and not expect us to do anything with
that information. He was prepared to make an
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estimate in a briefing. What did he expect - that we
would keep the figure to ourselves and not say
something about it? Did he think it was part of a
conspiracy?
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must be excluded. The fact that the psychological
impact of an injury to a burns victim emerges
subsequently does not of itself mean it will not be
included. Whether or not it is included will be a
matter of medical evidence.

Hon. R. M. Hallam - That is not the issue.
Hon. T. C. THEOPHANOUS - What is the
issue?
Hon. R. M. Hallam - I will come to it in a
minute.
Hon. T. C. THEOPHANOUS - This is a
question of integrity and whether we made up the
figure or whether it was provided to us. I stand by
that. I challenge Andrew Lindberg to say in any
forum that I made up the figure of WOO. The same is
true of the amount of savings and the unfunded
liability. Under close questioning the Otief
Executive Officer of the Victorian Workcover
Authority said the unfunded liability would be
$300 million to $400 million by the end of the next
financial year if these changes were not brought in.
They are not my figures. I did not do an analysis to
determine them; they were provided during the
briefing. Opposition members asked a lot of
questions and perhaps in a moment of weakness the
chief executive gave us information that you,
Minister, think is inappropriate - but do not tell us
we are telling lies.
Hon. K. M. Smith - Get on with it!
Hon. T. C. THEOPHANOUS - This is an
important point because it goes to the question of
integrity, to whether the minister will allow that
kind of briefing to occur in future and whether the
opposition can be sure the information it receives is
not walked away from after a briefing.
I have raised questions about the example given by
the minister. It would help the committee if the
minister addressed them.
Hon. R. M. HALLAM (Minister for Finance) - I
will revisit a point I made when we started this
discussion. I carefully constructed four hypothetical
circumstances which demonstrated, as well as we
could, how assessments of secondary psychological
impacts would apply in practice. I do not want to get
into a debate on specific anecdotal circumstances
other than to say that because a psychological
impact may be delayed does not of itself mean it

The directness of the causal link will be the
profound factor in cases such as that. If it can be
demonstrated that the link exists, the claimant will
be able to use the psychological element - and that
is not disputed. What is disputed is whether we
should allow to be included something which is
subsequently consequential or unrelated. I have
gone through the construction of each of those four
hypothetical case studies, doing precisely what the
honourable member has invited me to do - that is,
to cover the breadth of the potential circumstances. I
do not want to get caught up in hypotheticals any
more than that.
Hon. T. C. Theophanous - You produced the
hypothetical examples but you do not want to talk
about them.
Hon. R. M. HALLAM - I used them as generic
examples of the things that would and would not be
included. It is important to underscore the fact that
we are not trying to exclude the psychological
impacts of physical injuries. Notwithstanding the
criticisms we have heard, in many instances the
circumstances will clearly put that beyond doubt.
For instance, a bank teller who is injured during a
hold-up will obviously be able to claim on the
psycholOgical impact of the injury. No-one would
dispute that, so let us put that to rest. I acknowledge,
however, that in some circumstances it will be tough
to trace the causal link. However, I also make this
point: we either had to address the loophole or see
the scheme put at grave risk, and I was not prepared
to do the latter. I do not claim to have absolute
wisdom on this issue - I suspect that will be tested
in due course - but the government's intention is to
go back to the original concept and as far as possible
guarantee the integrity of the scheme.
I do not want to get involved in what was said at the
briefing. I was not there, so I do not see much point
in having the debate. I can tell the committee that the
question of how many workers are currently
classified as seriously injured is not disputed. There
are about 4S00; that much is clear. The number of
those who are so classified using a combination of
psychological and physical injuries may be 1000.
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Hon. T. C. Theophanous - That is not what he
said.
Hon. R. M. HALLAM - That is where the
confusion has arisen. However, I am more
concerned that you, Mr Theophanous, have been
quoted as saying that 1000 workers would be
dumped from the system based on what you were
told by the Victorian Workcover Authority. You put
a spin on whatever figures you were given in
concluding that 1000 people would be dumped from
the system.
Hon. T. C. Theophanous - From the seriously
injured category, is what I said.
Hon. R. M. HALLAM - You said they would be
dumped from the system. People have contacted me
based on your public statement that 1000 people
would be dumped from the system by a cold and
callous government.
Hon. T. C. Theophanous - I will show you the
press release. You have probably seen it.
Hon. R. M. HALLAM - I probably have.
Mr Theophanous and I might agree to differ, but I
do not see much advantage in unnecessarily
concerning people about an issue that at best is to be
determined in the future. As I said in response,
thousands of people will not be dumped from the
system as a result of the process.
Hon. T. C. Theophanous - How many?
Hon. R. M. HALLAM - I do not know. How
many times do I have to tell you? It will depend on
the process that evolves. The system requires people
to be reassessed. That is the normal process.
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I am clear about what took place at the briefing. I
know that the minister was not there and that he is
working on the basis of second-hand reports, but the
figure of 1000 was not provided as the number of
people to be assessed. The figures indicate that more
than 1000 people fit the category of having some
psychological top-up. A thousand is the number of
people who could be knocked out not on the basis of
a psychological top-up but because of a secondary
psychological top-up.

I do not want to labour the point because it will not
take us anywhere. The legislation is applying
retrospectively: a number of people will go from the
seriously injured category to the totally and
permanently incapacitated category and some will
be dumped altogether - the exact number is
unknown. The chief executive provided a figure, but
whether it is correct only time will tell.
Advice has come to us that the insurance companies
are already involved in reassessing claims by
seriously injured people. Will the minister assure the
committee that that is not occurring before the
legislation is passed?
Hon. R. M. HALLAM (Minister for Finance) - In
relation to the query about the burns victim, I can do
no more than repeat the comments I made in my
general response. The purpose of the legislation is to
ensure that a psychological element cannot be
included in the impairment assessment of a serious
injury unless a direct causal link can be
demonstrated between that element and the event or
the circumstances in the workplace that gave rise to
the serious injury. I suspect that, in the
circumstances described by Mr Theophanous,
hypothetical though they be, the worker would
demonstrate a direct causal link, in which case the
issue would be put beyond doubt.

Hon. T. C. THEOPHANOUS Gika Jika) - I now
turn to the specific issues. I know the minister does

not want to get into the fine detail of the generic
examples he has given, but I have asked a
reasonable question about a person who has burns
to the hands, face and legs. In those circumstances
one would expect that the person's image of his or
her body would suffer. The problem is that the
change in body image does not happen at the time; it
happens later. This will be the generic example that
affects a number of people. If the changed image is a
later event does it qualify under the direct-link factor
even though it is a later event and, if so, is it a case of
the minister saying it will qualify?

This is the second time someone has told me that
insurers are calling people in as a direct result of the
legislation. I have had the authority try to contact all
insurers today, and all but one have been contacted
and the advice I have received is that none have
mentioned the legislation as a reason for any worker
being called in for a review. You need to understand
that the notion of a review is not particular to this
legislation.

Hon. T. C. Theophanous - 1his is a review of
serious injuries.
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Hon. R. M. HALLAM - The review of serious
injuries is not a new concept.

Hon. T. C. THEOPHANOUS - That is absolute
rubbish, because with the best of intent - -

Hon. T. C. Theophanous - For psychological
impairment?

Hon. K. M. Smith - Is it the employer's fault?

Hon. R. M. HALLAM - I can only repeat that
the best advice I have is that no worker has been
called in for a review specifically because of the bill.
Insurers have been encouraged to contact workers
where it is clear they have no reason to be concerned
about the effects of the bill. That is being done to
reassure workers that the scare tactics being applied
by some less scrupulous law firms are no cause for
alarm. There is no intention to use this legislation as
some sort of trawling process - that is a long way
from the intention of the legislation.
Hon. T. C. THEOPHANOUS GikaJika) - The
minister says that a direct causal link is required to
be established and that in the example I gave of the
change of body image the worker possibly or
probably would establish the change in body image
as a direct causal link resulting from the burns even
though the changed body image was a later event. I
put another example to the committee, because with
these injuries quite often the problem of causality a serious problem, as the minister would
appreciate - is not easy to determine. I ask the
committee to look at the example I have used in the
past of somebody who suffers an injury and has a
hernia operation that goes wrong and as a result the
person becomes impotent. It could be argued that
the impotence is a second order of causality,
although obviously if the injury had not occurred in
the first place the operation and the impotence
would not have occurred. The problem of causality
becomes part of a chain. The difficulty from the
worker's point of view - Hon. R. A. Best - He would sue the surgeon.
Hon. T. C THEOPHANOUS - The worker
could try to sue the surgeon. Even if the operation
was done according to plan the worker may still
become impotent and be unable to establish whether
there was malpractice of any sort on the part of the
doctor. For one reason or another the worker's
condition is worse. There are hundreds of examples
of operations or treatments going wrong.
Hon. K. M. Smith - It is the responsibility of the
surgeon.

Hon. T. C. THEOPHANOUS - It is not a
question of whose fault it is, but where subsequent
injury is caused I would argue that it is a result of
the original accident in the workplace. Treatment is
attempted but does not work. You cannot sue the
doctor because the treatment does not work. The
argument is nonsense. I have never known a doctor
who has been able to give a 100 per cent guarantee
that an operation is free of risk, irrespective of the
type. There are always risks involved in operations,
and doctors should always explain that to their
patients.
Notwithstanding the risk factor, an operation can
have an adverse effect on a worker's condition and, as a result, psychological problems can
develop. In that case the event is not the workplace
injury; the event is the later operation. Although the
event is a later event, the causality is still there, and
that is an important consideration. Questions about
what is caused by the event and what is caused by
events after the event are complex and difficult to
determine.
That is why the opposition has a problem with the
provision. At the end of the day a person is either
psychologically damaged or he is not. Regardless of
whether the cause was direct or indirect, the real
issue is whether psychological damage has occurred.
If the system is being rorted, that should be
addressed. Compensation should not be removed
for some people but allowed for others, which is
what the government is doing.
The minister is saying psychological damage that
can be linked to the event will be allowed while
other forms of psychological damage which may be
just as serious will not be allowed because direct
links to the event cannot be established. Firstly, that
is unjust. The second point has to do with the
example I gave of a subsequent event being outside
the worker's control- if, for example, he had to
have some treatment and it did not work. Surely that
could be described as a later event that became
necessary as a result of an earlier event, which is the
accident, itself. The effects of that subsequent injury
should be counted as part of the process. The
minister might want to take note of that.
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Hon. R. M. HALLAM (Minister for Finance) - I
certainly agree with the comment made by the
honourable member that these issues are not easy to
determine. I acknowledge that we are talking about
complex and sensitive issues. I take issue with him
on a subsequent comment, that it is clear whether or
not a worker has been psychologically damaged.
Unfortunately, that is not the case. We will have
some interesting debates about what constitutes
psychological damage in the first place. Even the
psychologists or psychiatrists will concede that
theirs is not a precise science.
We struggled with this; it is not something we
lobbed onto overnight. We examined what was
happening to the system and came to the conclusion
that we had to address the extent to which the
threshold was being abused by the psychological
overlay. Then we examined how we might address
it. One of the things we canvassed was the
Queensland alternative. Although the circumstances
are different, Queensland has struggled with the
very same issues. Its authority has said to the injured
workers, 'You can have the choice of physical injury
assessments or psychological assessments, but you
cannot add them together. If you get past the
threshold, you can have one or the other, but not an
amalgam of both'. Again, I acknowledge that this is
a complex issue.
Mr Theophanous gave an example of a worker's
condition being complicated or worsened by
treatment. In those circumstance, we would have to
go back and ask what workers compensation was all
about. Early in the piece we came to the conclusion
that employers would be required to accept
responsibility for the safety of their workplaces and
that they would be required to pay premiums under
a compulsory workers compensation system. We
also said that in return we would as far as possible
restrict that responsibility to those circumstances
over which it would be reasonable to expect
employers to have some influence or control.
Mr Theophanous will recall the debate we had in
this place when we deliberately chose to delete
journey accidents from workers compensation based
on exactly the same principle - that is, that it would
be difficult to hold a good employer responsible for
something that was way beyond the employer's
control.
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down on the side of not excluding the psychological
effects of an injury altogether, but requiring them to
be directly related to the circumstances that led to
the claim in the first place. On that basis we
concluded it was reasonable to require that there be
a direct causal link. I acknowledge that some serious
issues of psychological overlay will be excluded
from the assessment process. In the circumstances I
believe we have struck a reasonable compromise,
because those who are most deserving of workers
compensation will be protected.
I do not walk away from the fact that this is a very
complex area. I expect that the lawyers will be kept
busy for a time working their way through it all.
However, if we cannot protect the integrity of the
scheme we will have to go back and revisit this. The
alternatives are even less palatable; that much is
clear.
Committee divided on clause:

Ayes, 30
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter,Mr
Best,Mr
Birrell, Mr
Bishop,Mr
Boardman, Mr
Bowden,Mr
Brideson, M!
Cover,Mr
Craige, Mr
Oavis, Mr P. R
de Fegely, Mr
Furletti, Mr

Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross, Or (Teller)
Smith,Mr
Smith, Ms
Stoney, Mr (Teller)
Strong, Mr
Varty,Mrs
Wells, Or
Wilding, Mrs

Noes, 9
Eren,M!
Gould,Miss
Hogg,Mrs
Nardella, Mr
Nguyen,Mr

Power, Mr (Teller)
Pullen, Mr (Teller)
Theophanous, Mr
Walpole,Mr

Pair
Forwood,Mr

McLean,Mrs

Oause agreed to.

Sitting suspended 6.34 p.m. until 8.07 p.m.
Although in this case we found it very difficult to
draw the line - and I acknowledge that - we came
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Oause 10
Hon. T. C. THEOPHANOUS Gika Jika) Clause 10 amends the provisions of section 93B
relating to the calculation of, and the preconditions
to continued entitlement to, weekly repayments in
the case of seriously injured workers. The clause
introduces the question of notional earnings for
seriously injured workers. As this issue has been
discussed in the second-reading debate I will not
cover that ground again, but I ask the minister
whether he can outline the circumstances under
which he sees this provision being used; if he does
not see it being used is he prepared to give an
assurance about that; and, if so, what is the rationale
for including it in the legislation?
Hon. R. M HALLAM (Minister for Finance) - I
should start by repeating the comments I made by
way of general response to the second-reading
debate to reassure the committee that notional
earnings have always been described as an issue of
last resort. Gause 10(2) amends section 93B(2) so as
to impose on workers who are seriously injured, in
order to maintain an entitlement to weekly benefits,
an obligation to make every reasonable effort to
participate in an occupational rehabilitation service
or return to work plan, to make every reasonable
effort to return to work in suitable employment and
to participate in assessments of the worker's
incapacity, rehabilitation progress and future
employment prospects, when requested to do so.
Those obligations are the same as are currently
imposed on workers who are totally incapacitated.
It seems to be fair and appropriate that seriously
injured workers who can return to work are treated
in exactly the same way as other injured workers.
An assessment of 'serious injury' does not mean a
worker is permanently unable to return to the work
force. Again I mention our Paralympians who are an
example of seriously injured workers who have
returned to productive working and social lives and
who represent a grand example to us all.

Hon. T. C. Theophanous - When would it be
used?
Hon. R. M. HALLAM - As with other workers,
the notional earnings test will not apply if the
employer has failed to provide the worker with
suitable employment and if the worker is complying
with the requirements in relation to returning to
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work or is participating in an occupational
rehabilitation service or return-to-work plan.
I know the opposition has argued in the past and
may do so again that such a worker should not be
forced back to work against his or her will; I
understand that. If the worker's capacity to work is
such that it is reasonable for him or her to attempt to
return to work, the question must be asked: why
not? Even at common law there is an obligation to
mitigate one's loss. Notional earnings has always
been designed as an issue of last resort. I make the
commitment that it has been used and will continue
to be used sparingly, but it is an important incentive
to help people understand the need to acknowledge
their personal responsibilities.
Hon. T. C. THEOPHANOUS Gika Jika) - What
you are saying, Minister, is that if the employer has
failed to offer suitable employment, in those
circumstances the notional earnings rule would not
be used, is that correct?
Hon. R. M. Hallam - Never be used.
Hon. T. C. THEOPHANOUS - It is only in the
circumstance where the employer actually offers a
job?
Hon. R. M. Hallam - Yes.
Hon. T. C. THEOPHANOUS - And where the
employee for one reason or another unreasonably
refuses to accept that employment?
Hon. R. M. Hallam- Yes.
Hon. T. C. THEOPHANOUS - How is an
employee's decision not to accept particular
employment determined to be reasonable or
unreasonable?
Hon. R. M. HALLAM (Minister for Finance) - I
am advised that in the first instance the issue would
be tested at conciliation and where a resolution is
not forthcoming ultimately the issue would be tested
by the courts.
Oause agreed to; clauses 11 to 13 agreed to.
Oause14
Hon. T. C. THEOPHANOUS Gika Jika) Gause 14 deals with section 98 claims. I do not wish
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to canvass our opposition to the clause because I
have put that on the record already, but how will
this operate? In particular, the most important
question is whether the minister will proclaim this
provision if the advice that comes to him is to wait
until the issue is clarified by the Department of
Social Security. In particular, will he give an
undertaking not to proclaim this section of the bill if
DSS says the payments on a periodic basis will affect
social security payments? I understand the taxation
issues have now been dealt with. Will the minister
give that assurance in the first instance? Also, will
the minister address the social security problem?

commitment we expected from the Commissioner of
Taxation - continues with its stance under which a
worker will be disadvantaged by the treatment of
the receipt of those payments or the form in which
the payments are concerned, we will not proclaim
this part of the bill. In other words, we are not
prepared to allow any injured worker to be treated
unfairly as a direct result of the effects of the bill. I
say again carefully, Mr Theophanous: clause 14 of
the bill will not be proclaimed until the government
has received assurances that any payment made
under sections 98 or 98A will be treated consistently,
whether by lump sum or periodic instalments.

Hon. R. M. HALLAM (Minister for Finance) - I
can do nothing more than repeat verbatim the
commitment I gave to the committee earlier when I
said that in relation to the commonwealth social
security provisions the government has argued that
an injured worker's position should not be altered as
a result of the bill. The Department of Social Security
has accepted that position in relation to the
compensation provisions of its act and also in
relation to the provisions of the assets test.

Hon. T. C. THEOPHANOUS Oika Jika) - I am
grateful to the minister for that statement which is in
keeping with my understanding of the position. I
indicate to the minister, nevertheless, that the
opposition opposes this unnecessary clause. It
particularly takes exception to the rationale that the
minister has used on this matter - that is, that
somehow or other this will encourage workers to go
back to work. It argues the reverse is true.

In relation to the income test, the Department of
Social Security has now advised, quite contrary to
earlier indications, that the instalments will be
treated as income, pending a review.
Hon. T. C. Theophanous - Does that mean the
social security payments will be affected?
Hon. R. M. HALLAM - I said earlier that the
government believes this to be an illogical and
inconsistent position for the Department of Social
Security to adopt and that in the circumstances
clause 14 will not be proclaimed until assurances
have been received that any payments made under
sections 98 or 98A will be treated consistently,
whether by lump sum or periodic instalments. I
have put that commitment on the record.
Hon. T. C. THEOPHANOUS Oika Jika) - So that
the matter is perfectly clear, Minister: you will not
proclaim this part of the legislation, if, by
proclaiming this, a worker would lose out on social
security and/ or on the level of taxation paid, is that
correct?
Hon. R. M. HALLAM (Minister for Finance) That is exactly what I am saying. If the Department
of Social Security - and that is the only test we are
concerned about now given we have the

Obviously the reason for that is that if workers are
receiving weekly or monthly payments, that is an
ongoing income; they would be less likely to go out
and seek further income, particularly if it affects
their level of taxation. On the other hand, if
somebody receives a lump sum the compensation
question is finished. In those circumstances workers
try to start a small business or find another job.
The opposition argues that the reverse of what the
minister claims as part of the rationale is true. The
opposition further reiterates that notwithstanding
what the minister said about the cash flow, it was
not part of the rationale for doing this. Nevertheless,
there is an effect on the cash flow. Whether it was
part of the rationale or not does not change the fact
that in the next financial year if this system is
implemented only 20 per cent of the payout to
Workcover recipients would be necessary under
section 98 claims. That means four-fifths of the total
amount does not have to be paid out. Consequently
the cash flow is affected. It is one thing to say that
was not the rationale - the minister says it was
not - but another to say the cash flow is not
affected when quite clearly it is.
Hon. Bill Forwood - Is the total amount paid
out the same?
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Hon. T. C. THEOPHANOUS -It might not
make any difference to you. You might have so
many assets and so much money that it does not
matter to you.
Hon. W. A. N. Hartigan - It has nothing to do
with what I have; it has to do with the arithmetic.
Don't blame me if you can't add up.
Hon. T. C. THEOPHANOUS - The arithmetic
that the honourable member uses is quite different
from the arithmetic that other people use. It is your
arithmetic, Mr Hartigan, and the case does not suit
your arithmetic. The amount of payout that is
required in years I, 2, 3 and 4 will be reduced.
Consequently the level of payouts is lower.
Hon. Bill Forwood interjected.
Hon. T. C. THEOPHANOUS - I have not said
that the liability has changed. I have said that the
cash flow has changed. Even you should be able to
understand that.
Hon. W. A. N. Hartigan - So what?
Hon. T. C. THEOPHANOUS - Mr Hartigan
asks, 'So what?'. It means the cash flow changes, and
as a consequence of that you can have an operating
profit in year 1 on your books when in fact you have
increased the level of your liabilities over a longer
period.
Hon. W. A. N. Hartigan - Cash flow and profit
are different things, Mr Theophanous. You should
know that!
Hon. T. C. THEOPHANOUS - Mr Hartigan has
conceded that the cash flow has changed. At least
we have got that much out of him.
Hon. W. A. N. Hartigan - What do you mean,
'conceded'?
Hon. T. C. THEOPHANOUS - He has conceded
that the payouts by Workcover will have to be less
next year. At least we agree on one thing.
Mr Hartigan says that is no advantage; I say that is
not true. The opposition thinks there is an advantage.
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insurers are able to hang onto the money for a bit
longer.
Hon. W. A. N. Hartigan - But they have to pay
for it.
Hon. T. C. THEOPHANOUS - Yes, but the level
of interest paid to the workers may not be the same
as the level of return on the investment that they
might receive.
Hon. W. A. N. Hartigan - It might be higher.
Hon. T. C. THEOPHANOUS - It might be; it
might be lower, too. Who knows? The point is that
this is an issue that quite clearly was asked for by the
insurers because they wanted to hang onto the
money for a bit longer. There is no other rationale
for doing this because all it does is punish workers.
The rationale that the minister has put up is
absolutely unintelligible. The minister has put up
the idea that if you give people weekly payments,
somehow or other they are going to return to work
more quickly. That is totally irrational and goes
against the history of the way these things have
worked.
In the past when people were given lump sums they
were more likely to go out and get work. If you
reject the notion that all this has some financial basis
to it, what is it? The basis put by the minister is
totally illogical.

Hon. R. M. HALLAM (Minister for Finance) Let me try. Let us go back to the underlying culture
of workers compensation, which is the issue we
need to canvass in this context.
The government has said from day 1 that it has
needed to shift away from the notion of
compensating people for their unfortunate accidents
in the workplace and actually take on the quest of
getting them successfully back to work. Part of the
problem is that if you have the notion of a lump
sum - the end of the rainbow - sitting in front of
an injured worker, that actually consumes tt.e entire
process. The government is trying, Mr Theophanous
- as it has done from day 1 - to shift the vision
away from that notion and to get people suc:essfully
back to work.

Hon. W. A. N. Hartigan - Where is it?
Hon. T. C. THEOPHANOUS - The advantage is
that the Victorian Workcover AuthOrity or the

From day 1 the complication has been the e).tent to
which the lump sum has actually muddied the
waters. Here was an important chance for ID to take
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another swipe at that culture. It has nothing to do
with cash flow at all, and I said that in my initial
response. It has more to do with the culture of
workers compensation: to remove the diversion of
the quest of a lump sum and to have people focus on
the need to get back to work.
Leave aside the issue of whether we are motivated
by something which is a bit nefarious in this case although I suggest it is not. The notion that we
would do it on the basis of the cash implications is
not just fanciful but misleading, because
Mr Theophanous is actually assuming that because
we do not experience the cash effect we do not
include it in the computation of 'profit' of the fund.
It does not make any difference. Here is a basic
lesson in accounting, Mr Theophanous: whether the
liability is paid out or recognised, it is still taken into
account. The fact that we have incurred the lump
sum payment and do not pay it does not affect the
bottom line.
The government went one step further and said that
as far as the worker is concerned, it will actually
load the up-front payment to ensure that no-one is
disadvantaged. The government is trying to have the
worker remain in exactly the same place financially
but not have the quest for the lump sum permeate
everything else he or she does.
Hon. T. C. Theophanous - What about the
differential rate of interest?
Hon. R. M. HALLAM - It is an important part of
the shift in the culture. You can argue about the
variation of the margin of interest that applies at
both ends of the scale. If you came back with an
argument that the government should increase the
rate of loading in the first place I would agree with
you, but what the government has done in this case
might turn out to be extremely generous, in which
case your argument is blown out the window. If and this is the big 'if' - you are able to concede that,
it does not make any difference on the bottom line
whether the liability is paid out in cash or
acknowledged in the books of account.
Hon. T. C. Theophanous - We accept that the
liability is there.
Hon. R. M. HALLAM - Then why run this
argument that the government is somehow driven
by the net effect of this transaction, because it has no
advantage one way or the other?
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Hon. T. C. Theophanous - You have just
conceded it could have on the interest.
Hon. R. M. HALLAM - I rest my case.
Hon. T. C. Theophanous - You have just
conceded that.
Committee divided on clause:

Ayes, 30
Asher, Ms
Atkinson, Mr
Baxter,Mr
Best,Mr
Birrell, Mr
Boardman, Mr (Teller)
Bowden,Mr
Brideson, Mr (Teller)
Cover,Mr
Craige,Mr
Davis, Mr D. MeL.
Davis, Mr P. R
de Fegely, Mr
Forwood,Mr
Furletti, Mr

Hallam,Mr
Hartigan, Mr
Katsambanis, Mr
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross, Or
Smith,Mr
Smith, Ms
Stoney,Mr
Strong,Mr
Varty,Mrs
Wells, Or
Wilding,Mrs

Noes, 8
Eren,Mr
Gould, Miss (Teller)
Hogg,Mrs
MeLean,Mrs

Nardella, Mr
Power,Mr
Theophanous, Mr
Walpole, Mr (Teller)

Pairs
Bishop,Mr
Hall,Mr

Nguyen,Mr
Puilen, Mr

Oause agreed to; clauses 15 and 16 agreed to.
Oause17
Hon. T. C. THEOPHANOUS (Jika Jika) - This
clause inserts proposed section 99AAA, which
provides for the preparation and approval of
proposals for coordinated care programs for the
purpose of coordinating and managing the
provision of compensable medical and like services
to workers. This proposal must be prepared by a
doctor nominated by the worker and must specify
the medical, hospital, nursing, personal and
household, occupation rehabilitation and ambulance
services the doctor considers are required by the
worker because of the injury. In many instances it
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will not be possible for a medical practitioner to
determine those expenses adequately.
If the authority, authorised insurer or self-insurer
requests details concerning the type and extent of
those services or frequency of their provision then it
is necessary to provide that information and to
define the proposals associated with them. There is
also a provision for the authority, authorised insurer
or self-insurer to restrict access to certain doctors as
they have the power to specify who those providers
may be. If a worker or the worker's doctor does not
comply with the request upon receipt of such a
request in writing, the authority, authorised. insurer
or self-insurer can appoint a doctor to prepare the
proposal outlining details of the medical and other
expenses.

Such a proposal may necessitate the worker
attending examination by the doctor nominated by
the insurer and may require the worker or his or her
health providers to provide relevant information
and documents to the doctor nominated by the
authority, authorised insurer or self-insurer. If a
worker fails to comply with this provision his or her
entitlements to such medical and like expenses may
be suspended until the worker attends an
examination arranged by the authority, authorised
insurer or self-insurer. Under this proposal the
employer may also consider refusal to pay
reasonable medical and like expenses under
section 99 of the Accident Compensation Act.
If the worker or the doctor submits a proposal, the
authority, authorised insurer or self-insurer must
determine whether to approve or refuse such a
proposal and may consider obtaining comment from
a doctor of his or her own choice. If that doctor
disputes the worker's proposal as submitted by the
doctor or health provider, the authority, authorised
insurer or self-insurer has the opportunity to refuse
such expenses altogether.

Under this section the coordinated care program
ceases to have effect as of 31 December 1998 and the
entire section ceases to have effect as of 1 January
1999. It seems to the opposition that in view of the
above, the government proposes to introduce this
legislation in order to reduce workers' access to
reasonable medical and like expenses for some three
years on a purely fiscal basis. That is the analysis
that has been provided to me. I ask the minister to
give assurances that that is not the way in which it
will work, and that workers' access to reasonable
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medical and like expenses will not be reduced over
the next three years prior to this coming into
operation.
Hon. R. M. HALLAM (Minister for Finance) - I
will start by politely inquiring how the Leader of the
Opposition was able to deduce the term of three
years.
Hon. T. C. Theophanous - That is because the
entire section ceases to have effect on 1 January 1999.
Hon. R. M. HALLAM - That is two years.
Hon. T. C. Theophanous - Two and a half years.
Hon. R. M. HALLAM - No, it is two years.
Hon. T. C. Theophanous - Two years and a few
months.
Hon. R. M. HALLAM - No, it is two years and a
few days.
Hon. T. C. Theophanous - The date is 1 January
and it is now December, so it is two years and one
month.
Hon. R. M. HALLAM - It is not even that, it is
two years and a few days.
Hon. T. C. Theophanous - Have we got the date
right -1 January 1999?
Hon. R. M. HALLAM - Yes, that is why I asked
about the three years.
Hon. T. C. Theophanous - You have made your
point.
Hon. R. M. HALLAM - It is quite important.
Mr Chairman, perhaps the best method of
responding to the Leader of the Opposition is to
revisit the circumstances in which it is intended that
a worker may be required to submit a coordinated
care program. They include situations where a
worker has not recovered sufficiently to return to
work within the normal recovery period and current
treatment is considered inappropriate or ineffective;
where there has been an inappropriate use of opioid
analgesics; where there are additional treatment
complications caused by non-compensable factors,
such as drug addiction, mental disorders or acquired
brain impairment; where treatment has involved an
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excessive number of services by one or more
practitioners; and where there is evidence of doctor
shopping.

might have an argument, but there are some
important questions that are yet to be answered
about this matter.

I give the commitment that the rationale driving the
government in this case is to get the best possible
outcome for injured workers. 1his is not some device
to reduce the cost of medical treatment, it is a
strategy to ensure that the medical treatment is
appropriate in each case. I make the point that
injured workers in this case have the opportunity of
ultimately determining the structure of the
coordinated care program. It is not there as some
sort of back-handed way of getting at the injured
worker, it is quite the reverse.

Firstly, if it is to be applied consistently, why has the
minister not seen fit to apply it to seriously injured
transport accident victims after three years? Why is
it that under the Transport Accident Act for people
to continue to receive weekly payments the minister
reverts to a 50 per cent whole-of-body criterion after
three years, whereas under the Workcover
legislation injured workers stay on a 30 per cent
whole-of-body criterion? Let's be fair, Minister, that
is not consistent.
Hon. R. M. Hallam - I agree.

As a sign of good faith and an acknowledgment that
not everyone on the government side of politics was
actually convinced by my arguments, the
government decided that we would introduce a
strategy on the basis of a sunset date two years
down the track. I have no doubt at all that before we
get to that sunset date both the Leader of the
Opposition and I will agree that this is good strategy
that is designed to achieve the best possible outcome
for seriously injured workers and that we will
extend the application of this coordinated care
program.
I make the point that it was on the basis of the very
best of motivations that the government chose to put
the testing process in place - that is, that it will
sunset and automatically go out of existence at the
end of two years unless we are all convinced it
should be extended. My point is that I have no doubt
that it will be extended because I believe it will
prove to be a very valuable aid for those who are
most susceptible in our community.
Oause agreed to; clauses 18 to 34 agreed to.
Oause35
Hon. T. C. THEOPHANOUS (Jika Jika) Clause 35 amends the Transport Accident Act.
Again, although this was canvassed in the
second-reading debate, it is nevertheless important
for it to be raised in committee because the
opposition believes this provision is totally and
completely unnecessary. Without going through the
whole thing again, I indicate that the minister has
said the reason it is in the bill is to provide
consistency with the Workcover legislation. If that
were the case and consistency had been applied he

Hon. T. C. THEOPHANOUS - The two acts are
therefore not consistent.
Hon. R. M. Hallam - And there are many other
areas where they are not consistent.
Hon. T. C. THEOPHANOUS - On the one hand
you say that you want to bring in this measure to
achieve some consistency between the acts in this
area, yet on the other hand, in the same area there is
a glaring inconsistency. It may well have been an
argument to say, 'We want it to be consistent, so we
are going to bring in the whole lot as a consistent
thing'. If the minister is willing to give an assurance
along those lines now, at least we would be able to
have some agreement that there has been an attempt
to bring in some level of consistency.
It seems to me that transport accident victims are
being penalised in both directions. On the one hand
there is an impost for seriously injured workers for
the first three years that was not there previously,
and on the other hand, after that they have to meet a
50 per cent criterion, which is obviously more
difficult than is the case under the Workcover
legislation. The minister needs to address that
matter.
The second matter I would like the minister to
address is his statement that Workcover is a finely
balanced system and that these changes are
necessary to ensure the financial viability of the
system in the longer term. I do not think the minister
can put the same argument in relation to the
Transport Accident Commission. The transport
accident scheme is clearly much more profitable and
in a much more financially healthy situation, and is
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delivering quite a lot of money to the government. It
seems that even on financial grounds there is no
rationale for this provision. It is beholden on the
minister to explain to the committee why this
provision exists if it does not stand up to either the
financial imperative or the consistency argument.
Hon. R. M. HALLAM (Minister for Finance) - I
do not argue with much of what Mr Theophanous
put to the committee. I acknowledge that there
remain many areas where the transport accident
legislation is inconsistent with the Workcover
legislation. But it is almost as if I am going to be
damned if I do and damned if I don't. The last time
the issue came before the chamber, it was
Mr Theophanous who asked, speaking to me, 'Why
don't you actually take some initiatives? Given that
you are arguing there needs to be some
inconsistency, and apparently' - this was implicit
in his comments - 'you can't influence the TAC,
why don't you go ahead by way of example and
hope they will follow?'.
It is always going to be a difficult circumstance. If it
was a perfect world and I had the chance to start
from day 1, you know, or I suspect you do, that we
would have systems that are much more consistent,
if not totally consistent. But it is not a perfect world.
We have to deal with the real circumstances and
they are that we started from quite different points
and at different times in the development of both the
schemes.
As a matter of principle I grab each opportunity to
drive the concept of consistency across both acts. As
it happens, I am not directly responsible for the
TAC; that area falls very clearly within the primary
responsibility of the Treasurer. While we share a
vision that we should move as quickly as possible
towards a consistent position in every respect, we
have to modify that with the reality of the
circumstances we deal with.

In this case I cop it on the chin. Your criticism is
valid if it is that we have not moved quickly enough.
I acknowledge that we have not moved quickly
enough. I would prefer it to have been quicker.
I give you this commitment: at every chance I get
I will argue for consistency. That is why, for
instance, I can give you a commitment that we will
come back to the Parliament with a much more
closely aligned position with respect to the
American Medical Association guides. I can tell the
committee that we would have done it this time if
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we had had sufficient time during which to work
through the extraordinary complications of this case.
It is fine to have the objective of consistency pinned
to the wall, and I accept that, but we have to modify
each of the amendments to the legislation to take
account of the people caught up in each of the
systems. Every time we are required to apply
different rules to different people in the quest for
consistency, we run the gauntlet of criticism on that
basis as well, so it is not a simple circumstance. As I
said, it is not a perfect world and we do not start
from scratch; we have to contend with what is there.
I acknowledge that the question of consistency is the
one on which we would agree.

Hon. T. C. Theopbanous - What about the
financial imperative?
Hon. R. M. HALLAM - The financial
imperatives are different as well. The schemes are
different. They provide for a different clientele.
Hon. T. C. Theopbanous - But you accept there
is no financial imperative?
Hon. R. M. HALLAM - No, I do not accept that
at all. I accept that the financial circumstances are
different in each case but I certainly shy away from
the notion that one has an imperative and the other
does not. 1£ it were the Treasurer responding to your
question he would give the shadow version of what
I give to you. His response may well be different.
We start from the position that we had to take into
account the factors influencing the integrity of both
schemes. I am sure that is the advice you were given
in the briefing.
In any event, on the question of consistency,
I support the general concept the honourable
member is putting to the committee and I will
pursue it at every possible opportunity.

Hon. T. C. THEOPHANOUS ijika Jika) I thank the minister for his honesty in this part of the
debate. I cannot accept the argument about the
financial imperatives unless he takes such a broad
view of what a financial imperative is that he says
that every dollar the government can get is a dollar
the government needs. In terms of the actual balance
sheets of the two organisations it is quite clear that
there is nothing like the same level of financial
imperative in the Transport Accident Commission as
there is in the Victorian Workcover Authority, and
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anyone can determine that just by looking at the
books.

get a better alignment between the two schemes we
can tick that off as a mark of achievement.

Hon. R. M. Hallam - With respect,
Mr Theophanous, I could use your trick and say that
therefore you are conceding there is a financial
imperative with the Victorian Workcover Authority.

I have an interest in addressing all of the matters
that distinguish the two schemes from each other.
My vision would be that we have the schemes
substantially closer in mode of operation. I am
happy to put on the record that I will be pursuing
consistency, but I am not prepared to make a
commitment in respect of the TAC and a particular
feature of the TAC given that it is not my direct
responsibility .

Hon. T. C. THEOPHANOUS - There may well
be.
Hon. R. M. Hallam - I can use the same
rationale; thank you for conceding it.
Hon. T. C. THEOPHANOUS - I accept that
there is a financial imperative to do what you are
doing in accident compensation, assuming that you
continue to run the system in the way that you have.
But I can't see what the financial imperative is in the
transport accident area, and if you look at the figures
for the seriously injured in the transport accident
area you see that, if anything, for many years the
figures have been well under expectations in the
number of people who are actually injured. The
revenue has been very healthy indeed.
In any case, putting that argument to one side - we
are obviously not going to agree on this, just as we
do not agree in many other instances, so there is not
much point in pursuing it - what I am interested in,
Minister, is your comment that you will take every
opportunity to pursue consistency between the two
schemes. I want to try to pin you down one step
further on that. You have said you will pursue
consistency. Are you prepared to say that you will
pursue - with the Treasurer or anyone else consistency in this specific area of seeking to reduce
the 50 per cent reliance after three years on
Transport Accident Commission weekly benefits for
seriously injured persons to coincide with the
Workcover scale, which is 30 per cent? Are you
prepared to tell the committee that you will pursue
consistency in that particular area?

Hon. T. C. Theophanous - So you will address
this specific issue?
Hon. R. M. HALLAM - I will pursue the issue
of consistency with all the vigour I have at my
disposal.
Gause agreed to.
Reported to house without amendment.
Report adopted.

Third reading
The ACTING PRESIDENT (Hon. Bill
Forwood) - Order! I am of the opinion that the
third reading of this bill requires to be passed by an
absolute majority. As there is not an absolute
majority present, I ask the Clerk to ring the bells.
Bells rung.
Members having assembled in chamber:
The ACTING PRESIDENT (Hon. Bill
Forwood) - Order! So that I may be satisfied that
an absolute majority exists, I ask honourable
members in favour of the motion to rise in their
places.

Hon. R. M. HALLAM (Minister for Finance) No, I can't give that commitment, because it is not
my area of responsibility.

Required number of members having risen:

Hon. T. C. Theophanous - But you could make
representation.

Read third time.

Motion agreed to by absolute majority.

Remaining stages
Hon. R. M. HALLAM - I give you this
commitment, against the background of my vision of
what constitutes consistency: at each step when we

Passed remaining stages.

BUSINESS OF THE HOUSE
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Sessional orders
Hon. R. I. KNOWLES (Minister for Health) - I
move:
That so much of the sessional orders be suspended as
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compromised the whole tender process because the
project we got in the end was nothing like the project
that was tendered for. Indeed, with the expansion in
the number of tables, the changes in design and all
the rest that has taken place since then, the other
bidders in the process could justifiably say they were
not exactly informed about what the government
had in mind as the final vision.

would prevent new business being taken after
10.00 p.m. during the sitting of the Council this day.

Motion agreed to.

ABSENCE OF CLERK
The AcrING PRESIDENT (Hon. Bill
Forwood) - Order! I advise the house that
Mr President has asked the Oerk to represent him at
the memorial service to be held tomorrow in
Horsham for a former Clerk of the Parliaments and
Oerk of the Legislative Council, Mr Bob Evans, and
that this will necessitate the Oerk's absence from the
sitting.
Hon. R. I. KNOWLES (Minister for Health) - I
move:
That the Oerk-Assistant perform the duties of the Clerk
of the Council during his absence on 11 December and
take the chair at the table.

Motion agreed to.

CASINO (MANAGEMENT
AGREEMENT) (AMENDMENT) BILL
Second reading
Debate resumed from 5 December; motion of
Hon. R. M. HALLAM (Minister for Gaming).
Hon. T. C. THEOPHANOUS (Jika Jika) - The
bill seeks to ratify a deed of variation to the
management agreement for the Melbourne casino. It
is the fourth such deed of variation. In fact, every
time changes are made to the design of the casino
complex an amendment has to be made to the casino
management agreement. The opposition is not
opposing this change. On other occasions it has
opposed changes to the management agreement. I
do not think it is necessary to go into the reasons for
our opposition to such changes in the past, except to
say that many of those changes were very significant
indeed and, in the opposition's judgment,

Under the original design Crown was obliged to
undertake a certain amount of off-site works,
including paving work linking Oarendon Street to
yet-to-be-designed facilities and paving work in
Queens Bridge Square. Apparently the minister
asked Crown to identify unnecessary or superfluous
design works in light of the changed circumstances
since the original off-site works were proposed some
four years ago and Crown has said it can eliminate a
small amount of work that will allow future
development not to be seen as part of the casino.
I understand the cost of the work is fairly minor an estimated $469 000 or so - which will be paid by
Crown Casino into a special trust, so the state will
not be disadvantaged in any way. It is on that basis
that the opposition does not oppose the bill.
However, I point out to the minister that the
opposition remains concerned about the casino
project's size and its impact on Victoria, and
Melbourne in particular.
Although this is a fairly minor piece of legislation it
affords me the opportunity once again to point out
the Melbourne casino is a huge complex by world
standards. In some parts of the world casinos with
50 or 60 gaming tables are regarded as fairly
substantial, yet the Melbourne casino will have 350
tables - so it is an absolutely massive and
unbelievable operation. It will be the largest casino
in the world.
Hon. R. M. Hallam - In terms of tables.
Hon. T. C. THEOPHANOUS - That is
incredible! It will also be one of the biggest
revenue-raising casinos in the world. A lot of big
spenders come to Melbourne to gamble, and their
numbers will probably increase in the future.
The opposition, however, remains concerned about
the effect the casino is having on the social fabric of
Victorian society, on the character of Melbourne and
on the way we live our lives. Only history will tell
whether we have made the right decision, whether it
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would have been better to site the casino outside
Melbourne and whether a number of smaller casinos
should have been built. We will end up with a huge
building with 350 tables that will Significantly
change the culture and the lives of hundreds of
thousands of people who will go through the doors
looking for that pot of gold at the end of the
rainbow. I hope people will go there not so much to
find that pot of gold but to have a good time.
This is a minor piece of legislation which deals with
the small amount of $469 000, and on that basis the
opposition supports it.
Hon. D. MeL. DAVIS (East Yarra) - I thank the
opposition for its support for the bill. I noted the
comments of the Leader of the Opposition, who said
this is a minor piece of legislation which deals with
an amount of only $469 000 - and a small piece of
land. I also noted his comment about the exterior
and overall size of the casino. It is a large and
profitable enterprise that returns a great deal to
Victorians.
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Hon. D. A. Nardella - Sid should have had more
taste.
Hon. D. MeL. DAVIS - Other people have said
all sorts of things about Sid, as we are well aware.
But he chose to associate with certain people who
pushed hard for the inquiry. Sid then left the
senators to hold the inquiry without his support.
The inquiry failed to investigate the licensing of the
Christmas Island casino, which was a strange
decision. It is unusual to look for evidence on only
one casino.
Hon. D. T. Walpole - They should have looked
at all the casinos - Burswood, the lot.
Hon. D. MeL. DAVIS - Indeed, but politics
drove the inquiry.
Hon. T. C. Theophanous - Who was it?
Hon. D. MeL. DAVIS - You know who it was.
Hon. T. C. Theophanous - I don't have any idea.

The Leader of the Opposition talked about the
impact of the casino. The revenue raised from the
activities at the casino has had a positive impact on
the state. The opposition's support for the bill marks
a change of heart. In the past every time the casino
was mentioned the Leader of the Opposition and
other opposition members would start jumping up
and down and carrying on. I suggest the change of
heart may have something to do with the failure of
the Senate's politically motivated inquiry into the
casino.
When the Senate select committee advertised in June
in the Age and other newspapers for submissions, it
received a mere 10. When the inquiry was
established members of the Labor Party believed
that the casino had terrible problems and that the
select committee would be swamped with evidence.
That was not the case, largely because there was not
a skerrick of evidence to suggest anything improper.
The Victorian government correctly chose not to
respond to the politically motivated inquiry's call for
submissions because there was no reason to. Those
involved in that witch-hunt, including Senator
Robert Ray, now have egg on their faces. The
decision made by Senator Kim Carr and former
Senator Sid Spindler to push the matter in the early
days has also left them looking stupid.

Hon. D. MeL. DAVIS - You know who it was.
They are in a different faction from you, but you
know them. They may have been previous fellow
travellers of yours, but they are no longer.
I congratulate the coalition senators on the work
they did on the inquiry.
Hon. D. A. Nardella - Not the inquiry, still.
Hon. D. MeL. DAVIS - Yes, I am still on the
inquiry and still asking why the Christmas Island
casino was not investigated. One matter that has not
been mentioned during the debate is the failure of
the federal select committee to investigate the direct
political involvement of several former Labor
ministers and at least one former Labor Party
parliamentary secretary in the establishment and
licensing of the Christmas Island casino.
The Leader of the Opposition mentioned the impact
the casino is having on Victoria, but he failed to
mention that the only result of the inquiry
conducted by the federal select committee is that
quite a few members of the Labor Party have ended
up with egg on their faces.
Motion agreed to.
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Read second time.

Third reading
Hon. R. M. HALLAM (Minister for Gaming) By leave, I move:
That this bill be now read a third time.

I thank Mr Theophanous for his comments and the
Labor Party for its support of the bill, which I wish a
speedy passage.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.

PIPELINES (AMENDMENTI BILL
Second reading
Debate resumed from 5 December; motion of
Hon. G. R. CRAIGE (Minister for Roads and Ports).
Hon. T. C. THEOPHANOUS Gika Jika) - The
opposition supports the bill. Its major purpose is to
amend the Pipelines Act so that it accords with the
commonwealth Native Title Act - the Mabo actby treating the acquisition of private and native title
land in the same way for the purpose of acquiring a
pipeline easement. The amendment will ensure the
further progress of the eastern gas pipeline project.
Currently the act permits the compulsory acquisition
of land for pipeline easements, but on Crown land
the Governor in Council may grant an easement or
authority to construct a pipeline. That could
conceivably be prejudicial to the interests of native
title holders or claimants and is contrary to the
commonwealth act. The bill will ensure that the
provisions currently applying to private land will
also apply to native title land.
The bill complements the commonwealth legislation
by using the right-to-negotiate process as provided
for in the Native Title Act, which was introduced by
the former Labor government. It also adopts the
system of arbitration included in the federal act,
which applies when agreement cannot be reached.
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The bill provides authority for the government to
compulsorily acquire private land, not the permittee,
as is the case under the current act, to ensure that
native title claims can be triggered. Although the
government can compulsorily acquire land for
pipeline easements, all compensation payments
arising from the acquisition will be the responsibility
of the permittee. For example, in the case of the
eastern gas pipeline, BHP and the government will
be indemnified from actions relating to compulsory
acquisitions.
The legislation provides that the native title
principle of just compensation must apply to
reimbursements made as a result of compulsory
acquisitions. Compensation may be made in other
than monetary forms - for example, by
employment. That is one of the benefits of the Mabo
legislation. In many instances Aboriginal
communities have preferred to gain employment in
their communities, doing useful work of some
description, rather than receiving monetary
payments. That is an important feature of the
legislation. The bill also provides that a notice to
compulsorily acquire cannot be lodged in Victoria
until the minister is satisfied that the native title
right-to-negotiate process has occurred, which is a
welcome amendment.
This is landmark legislation in that it is the first time

that the commonwealth Native Title Act has been
recognised and supported by the Kennett
government. It is virtually a declaration that its
attempt to have separate Victorian provisions has
been well and truly buried. Members will recall that
initially the Kennett government wanted to go it
alone on Aboriginal land rights, but it was finally
persuaded that the Mabo process was a much better
way to go.
It should be recognised that the bill has not been
introduced begrudgingly because it goes further
than what is arguably necessary under the native
title amendments. Certainly, the government was
forced to confront the issue because BHP would not
proceed with the pipeline project unless a native title
amendment was made. New South Wales has
already passed similar legislation. However, the bill
extends beyond the provisions of the New South
Wales legislation by ensuring that no minister can
grant an easement unless the native title
right-to-negotiate process has been complied with.
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In effect, the legislation is more progressive and has
a greater level of commitment to and recognition of
the Mabo process than the New South Wales
legislation because it does not allow for ministerial
intervention unless the right-to-negotiate process is
complied with.
On the basis that it is landmark legislation that
complies with the requirements of the Native Title
Act and the Mabo process and preserves the rights
of indigenous Australians, the opposition supports
the bill.

Hon. PHILIP DAVIS (Gippsland) - I am
delighted the opposition has chosen to support the
bill because it is important, particularly considering
the initiatives taken in commonwealth legislation
and through the COAG process to develop a
national gas market. The amendment will facilitate
the development of the national gas grid and
particularly assist in the further reticulation of gas
throughout regional Victoria. The bill is critical
because it is a decision pathway for the many
corporations entering into arrangements to further
develop gas reticulation in Victoria.
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applies only to hydrocarbons - that is, oil, gas and
LPG. It is important that we understand the
commercial initiatives and development the
measure will facilitate.
I pick up the opposition leader's implication that the
government is in some sense recognising native title.
Members should clearly understand that the bill
does not in any way recognise native title - nor do
the processes established under the commonwealth
Native Title Act recognise native title as such. They
provide right-to-negotiate arrangements to ensure
that Crown land is dealt with in a way that conforms
with the principles of the Native Title Act, which
provides that prospective native title rights are
treated in the same way as private property rights.
The critical issue is that the bill will amend the
Victorian Pipelines Act to ensure that, for the
purpose of creating easements, it conforms with the
relevant prOvisions of the commonwealth Native
Title Act. It will mean that the appropriate protocols
will be observed in anticipation of native title claims
being fairly dealt with at some future time.
One important issue is that all arrangements under
the right-to-negotiate process require private and
public land to be treated in the same way. Because of
the consequences that may flow from any
arrangements entered into under the
right-to-negotiate process by the permittee, whether
it be BHP or another proponent, the Victorian
government is indemnified by the permittee to
ensure that any costs associated with the granting of
an easement will not accrue to the Crown.

The opposition has noted the importance of the West
Coast-BHP consortium's eastern gas pipeline project
from Longford to Sydney, which is a major project in
itself. There are proposals for another 10 pipelines
around regional Victoria, which will provide
reticulated gas to rural communities. The estimated
total value of those developments is about
$400 million. The east coast gas pipeline alone is
expected to cost $450 million and generate
1100 construction jobs. More importantly, when the
pipeline has been laid and the Sydney market is
connected to Bass Strait gas, there is the prospect of
significant additional investment in Bass Strait's oil
and gas fields. The pipeline will also require the
upgrading of the gas processing facilities at
Longford, which Esso has already flagged. We can
anticipate millions of dollars of capital investment in
both the gas processing facilities and developments
offshore.

I will conclude my remarks by saying I am delighted
that the opposition supports the bill. It is very
important to the future of the hydrocarbon industry
and the reticulation of gas throughout regional
Victoria. I believe significant regional economic
benefits will accrue not just from the employment
created by the construction of the pipeline but, more
critically, from the provision of an additional energy
source for rural communities around the state.

Esso and BHP are commissioning two more gas Bass
Strait platforms, which have an estimated value of
$1.1 billion. So there are important capital
investment and employment opportunities
associated with the legislation, particularly in
Gippsland. The bill will also facilitate the
development of a national gas market, which will be
a major fillip to the Victorian economy. The bill

Hon. R. S. de FEGELY (Ballarat) - I support the
bill, which as my colleague Mr Philip Davis said, is
very important. I also endorse his remarks in
thanking the opposition for its support for it.
Members of the opposition obviously understand
just how important it is to Victoria. That is so
because of the considerable activity in pipeline
construction around the state, particularly for
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natural gas. Victoria's development depends on its
natural gas grid being extended into areas that
hitherto have not had access to reticulated gas.
If these amendments are not made we could find
that those developments could well be deferred or
even lost. The uncertainty that currently surrounds
the native title legislation means that without the
amendments future claims could well be made at a
later stage that would impose considerable imposts
on those laying the pipelines. The current pipeline
legislation treats Crown land and privately owned
land differently. It is essential that we have a system
that allows both types of land to be dealt with
similarly, because in Victoria, native title can exist
only over Crown land.
A number of pipelines are either planned or under
consideration. My colleague Mr Philip Davis
mentioned the East Gippsland and Sydney
propositions, as well as others. In my province,
Gascor is constructing a pipeline from Carisbrook
which has already been surveyed right through to
Horsham. The pipeline will connect the cities of
Ararat, Stawell and Horsham, and Ararat is to be
connected before the middle of next year. The land
through which the pipeline will go is already subject
to claims - one from the north and one from the
south. It is essential from Gascor's point of view that
the matters dealt with by the bill are cleared up
before the pipeline goes ahead.
It would be tragic if the bill were put on hold,
because it would have severe ramifications for the
development of rural Victoria. That explains the
urgency with which the bill has been introduced,
and it explains why it is urgent that it be passed by
Parliament this session. Those who drafted the bill
had considerable difficulty in putting it together in a
way which guaranteed the best outcomes, including
the best deal for private landowners, while ensuring
it tied in with the Native Title Act.
I have no argument with the principles behind the
Mabo case or the Native Title Act, but I have been
concerned about its wider application in Australia.
There is no doubt that the Mabo case for Eddie
Mabo and the people of the Torres Strait was a just
and fair piece of legislation. For the people who
occupied that area for a great many years - they
had been working and farming the land for many
generations - it was only right and proper that they
should have been given title to that land. But the
wider application in Australia has introduced a new
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concept with many uncertainties and unknowns
which so far have not all been proven. They are of
concern to a significant number of people,
particularly those who are endeavouring to develop
areas of this country. I hope many of those
uncertainties will be removed when the current test
case being undertaken by the Yorta Yorta tribe is
completed and also with the amendments that the
federal government is intending to introduce into
the commonwealth Parliament in the new year.
One concern of course is the problem of the existence
of native title rights and interests. I believe it is
explained well in the explanatory memorandum of
this bill, which states:
A grant of an easement over Crown land under the act,
over which native title interests could exist, is arguably
an 'impennissible future act' within the meaning of the
Native Title Act 1993 of the commonwealth ... The
consequence of an impermissible future act is either
invalidity to the extent that it affects native title or will
give rise to a right to compensation on just terms.
This bill sets out amending legislation to make sure
that the interests of owners of private land and the
indigenous people who might wish to claim over
areas of Crown land are properly and adequately
covered. The amendments, which are modelled on
the New South Wales approach, provide that where
the construction of a pipeline is anticipated on land
where native title has been established or may exist
an easement must be compulsorily acquired by the
Crown. It must then be vested in the permittee and
compensation, if applicable, is the responsibility of
the permittee and can be either monetary or in some
other form.
The bill establishes compliance with the right to
negotiate provisions of the Native Title Act. It
ensures the interests of Victoria's indigenous people
are recognised and protected before construction of
any pipeline over Crown land can be undertaken. I
hope the indigenous people of this state recognise
that this legislation is put forward in good faith and
in the interests and advancement of all Victorians. I
hope the legislation will ensure that legitimate
claims are properly and lawfully dealt with and we
do not experience frivolous claims that would hold
up Victoria's development.
I believe it is a necessary piece of legislation. It sets
out to guide us through the difficulties the federal
Native Title Act poses, and I trust that it will all be
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done in good faith on both sides and that we can
reach satisfactory conclusions where negotiations
take place. I have great pleasure in commending the
bill to the house.
Hon. W. R. BAXTER (North Eastern) - The
house is being required to debate this measure
tonight because the commonwealth Native Title Act
is unsatisfactory, complex, convoluted and probably
is proving to be unworkable. That has left this state
and the permittee - in this case BHP - between a
rock and a hard place in the sense that BHP and all
Victorians would want this substantial investment to
go ahead and not be thwarted at any turn by
indecision or lack of clarity as to exactly what is the
law of the land. To that extent I am prepared to
support the legislation, but my worst fears about the
legislation were confirmed tOnight by the remarks of
the Leader of the Opposition and by the reported
remarks of the honourable member for Morwell in
another place.
I was pleased by the contribution from Mr Philip
Davis who put it clearly on the record that this bill
does not acknowledge the existence of native title at
all, despite the claims made by Mr Theophanous and
the honourable member for Morwell and some other
people. The bill contemplates that native title may
exist and may be so proven down the track, but in
no way does it acknowledge the existence of native
title in Victoria at this point. I say to those
honourable members and to other people who are
claiming that it does acknowledge native title that
they do a grave disservice not only to this
Parliament and to Victorians generally but to the
Aboriginal community in particular by misleading
them in that regard.
I have also had grave concerns about those who
have taken the attitude that it does not really matter
because it will not cost Victorian taxpayers anything.
They say the permittee, BHP, which has plenty of
money, will pay whatever compensation is
determined. They say whatever compensation is
determined or agreed upon will be an infinitesimal
amount of money compared with the capital costs of
laying the pipeline, so of course BHP will be happy
to pay. Some officers in the Department of Natural
Resources and Environment, which has a direct
responsibility to facilitate this project, are quite
prepared to encourage the view that BHP will pay
and therefore it will not cost the taxpayer anything.
That is a simplistic, narrow, short-sighted view and
overlooks the precedent-setting philosophy of this
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piece of legislation - that it will be held up
elsewhere and used in other negotiations,
considerations and claims: 'Look what you did in
the Pipelines (Amendment) Bill: paid compensation
on the prospect that a native title might be
determined in the future'.
I place my strong view on the record that I do not
consider - and I am sure the government does not
consider - this legislation in any way should be
seen as setting a precedent for native title claims
anywhere else in Victoria. I know full well that this
measure will be used, for example, in the Yorta
Yorta claim that is currently on foot as some way of
the Victorian government acknowledging that native
title exists. I implore the government to ensure that
any attempt that might be run in that respect is well
and truly rejected, in the same strong manner that
Mr Philip Davis has rejected it tonight.
At the same time I utterly reject the reported
comments of the honourable member for Morwell,
Keith Hamilton, in the other place that Victorian
farmers are occupying land that was stolen. That is
untrue. It is an outrageous insult to farmers and,
more particularly, if that same logic were given
credence, presumably the block of land on which
Mr Hamilton's house is located would fall into the
same category. I wonder why he should pick on
farmers. His assertion is untrue and it is unworthy
of the honourable member to have made that
allegation.
There is no doubt that Australia is paying dearly
and will continue to pay unless some action is taken
quickly about the way the commonwealth Native
Title Act is constructed. I endorse the comments of
Mr de Fegely that the Mabo decision on Murray
Island made a lot of sense: the community and heirs
had occupied the land for many years and nobody
would say that title should not have existed for the
inhabitants of that locality, but to interpolate that
situation on the Australian mainland, as some
people do, in the way the commonwealth Native
Title Act contemplates is now beginning to be a
serious impediment in this state. To see that, one has
only to look at northern Victoria where the Yorta
Yorta case has been dragging on for some time.
In a micro sense the economy is winding down.
Farmers are not rebuilding cattle yards because they
do not know the future of their industry; the
sawmilling industry is not investing in up-to-date
equipment.
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Hon. D. A. Nardella - You're kidding!
Hon. W. R. BAXTER - It is all right for you to
say I'm kidding, Mr Nardella, but I happen to
represent an area where I can see what is happening.
These matters need to be determined as quickly as
possible or the downward spiral will gather pace. A
downward spiral in the economy will harm
members of the Aboriginal community as much as
anybody else because it will reduce employment
prospects and opportunities for economic
independence and development.
I implore the federal government to look closely at
amendments to the Native Title Act to make it a
more workable document. I understand its desire to
wait until a decision on the Wik case is brought
down; it may set the direction without a need for
amendments, but unless some urgent action is taken
to streamline the process the Australian community,
including Aboriginal Australians, will be
increasingly disadvantaged by the quagmire into
which we are slowly but surely sinking because of
that unsatisfactory legislation.

This is but a minor part of a huge issue that the
community needs to come to grips with. This bill has
taken the best way out of the current difficult
situation, and I put clearly on record that it should
not be taken as a precedent or as any
acknowledgment that native title exists in this state.
Hon. R. J. H. WELLS (Eumemmerring) - The bill
is of enormous symbolic importance to this state. I
add my voice to those of my government colleagues
on this important matter. I agree with Mr BIDder; he
got it exactly right when he supported his
colleagues. We need this bill as a machinery bill to
get on with the economic development of the state,
the nation and society.
BHP needs some provision whereby it may continue
its very important investment in the state. The bill
tries to provide that. As Mr BIDder warned, and I
warn strongly, the bill has a potential to be
misunderstood retrospectively for the purpose of a
biased viewpoint. That view has been raised here
tonight. Investment must proceed, but not on the
basis that BHP simply pays the money. The gain of
the moment will be the loss in the future for the
nation.
It is not just a question of legalities. The bill says
clearly that any payment does not recognise native
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title or responsibility towards it, but if there is
settlement made financially before the matter is
settled legally down the track - next week, next
year, in 10 years, next generation or in five
generations - people will say, 'This, that and the
other cases all establish our rights'. It is important
that somehow this not be allowed to happen.
Legal systems are rational systems that tend to
function on precedent - namely, Australian law and they function reliably and predictably. But
politicians as practitioners here are not so controlled.
It is quite possible for this result to be different from
what we had worked to achieve.
It is important to acknowledge that Australia is
emerging as a first-class mess. One wants all
Australians to be equal in every respect in our
society and to have equal opportunities in what they
wish to do and are entitled to do, but that must work
in both directions. At the moment Australia is being
held up by the anticipated rights of a small number
of Australians. I hasten to say that the right to live as
one Australia is relative to what the government
enables to take place.

Nevertheless, we are proceeding to a point where 1.5
or 2 per cent of Australians are one way or another
being moved into a separate category. That must not
be the case. The remaining percentage have rights as
Australians. Even though I have read through the
Mabo judgment I cannot see how we can run two
legal systems in Australia. We need to run one legal
and one political system, and ensure all people are
equal within that. If you cannot do that,
Australians - Hon. D. A. Nardella interjected.
Hon. R. J. H. WELLS - It is said that the Mabo
approach, if adopted, could solve the problems of
our indigenous Australian people. In Western
Australia the young Aborigines said, 'Give us - Hon. T. C. Theophanous interjected.
Hon. R. J. H. WELLS -If Mr Theophanous cares
to listen he will not show his personal bias. I invite
him to participate seriously in this debate and not to
go on the way he is performing at the moment.
Parliaments have to proceed carefully, as illustrated
by the pipeline question. We all want the pipeline
matter to be resolved equitably, but it is important
that we do not flag precedents in which moneys are
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paid off now and later it is found there is no case to
be answered and, even if there were, it was
prejudged.
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Motion agreed to.
Read second time.

Third reading

It is important, as Mr Baxter said, that we as

parliamentarians get this matter sorted out quickly.
At the time of delivery of the Mabo judgment the
Chief Justice of the High Court of Australia said that
if the parliaments of the nation did not like it, they
could write other laws. That is true. The court
interpreted the law as it was at the time, but it is
creating enormous potential for difficulty on the
mainland where such vast areas of land are involved.
The bill is the first of many that may pile up political
responsibilities or impressions. In Western Australia
native title claims have been made for about 80 per
cent of the landmass. In South Australia and the
Northern Territory claims have been made for more
than 50 per cent of the landmass. If we go down that
track we will end up with a very small number of
Australians - it does not matter who they are claiming a disproportionate portion of the continent,
and we will not succeed politically in keeping this
nation as peaceful as it has been in the past.
It is important that, whatever is done to pipelines in
Victoria, that it is emphasised clearly that it will not

involve creating entitlements before the courts
establish them. That is crucial to this bill. People talk
about pipelines today, something else tomorrow and
another thing the next day. It will all snowball
politically; we know it. We see that sort of thing all
the time. With the exception of the Leader of the
Opposition, no-one is attacking any Australian in
this matter. We are talking about running the nation
rationally under our existing legal system which, as I
interpret Mabo, is to continue. However, it is
difficult to carry the nation along at the pace at
which it needs to move and still handle this major
obstruction that has occurred to rational progress.
Mr Baxter was right when he said that companies
are easing off their investment in this nation, and
that will not serve any Australian. Mining
companies are moving overseas. In this case we are
talking about a pipeline, but we have to recognise
the danger associated with it. I urge all governments
to face up to this matter sooner rather than later.
Nevertheless, I commend the bill to the house. We
have to have a practical way to work, and the
government must look even more carefully at
whatever it enters into each day from here on.

Hon. G. R. CRAIGE (Minister for Roads and
Ports) - By leave, I move:
That this bill be now read a third time.

I take this opportunity to acknowledge the
contributions made by members of the opposition
and government members to debate on this
important bill.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.

FISHERIES (AMENDMENT) BILL
Second reading
Debate resumed from 5 December; motion of Hon.
G. R. CRAIGE (Minister for Roads and Ports).
Hon. T. C. THEOPHANOUS (Jika Jika) - The
opposition does not oppose the Fisheries
(Amendment) Bill, although I will raise some of its
concerns with the minister. Amendments were
moved in another place and divisions occurred. I
will raise with the minister the consequence of the
amendments in the course of my contribution. I
understand that the minister has undertaken to
respond to those issues.
The bill gives effect to the government's intention to
dose Port Phillip Bay to professional scallop fishing
from not later than 31 December 1997, or an earlier
date if agreement can be reached. Obviously this is a
major initiative and every member of the house
would have been involved in it at some time. Scallop
fishermen have visited me on various occasions
during my parliamentary career. When the Labor
Party was in government scallop fishermen came to
see me at various times because of the restrictions
that had been placed on scallop dredging in Port
Phillip Bay.
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The legislation is necessary because scallop dredging
has an environmental impact. There are differences
of opinion about how much damage it causes to the
environment, and the debate has been raging for
many years with experts from both sides presenting
varying points of view. From a lay point of view it is
clear that dredging the bay could not be doing it
much good.
Scallop dredging in the bay has had a chequered
history. There have been low-growth years and
years when the bay had to be closed to scallop
fishing; at other times it was better.
About 24 per cent of the 84 licensees are affected.
Two-thirds of those licences are held in Geelong,
which is an important fishing village. Closing the
bay to scallop fishing will have an effect on the local
economy. Many members would have spoken to the
scallop fishermen coming into Geelong and would
understand that these people are passionate about
what they do. They devote their lives to scallop
fishing, and it is very important to them.
The bill means that scallop fishing as a livelihood
will be closed to those people. Fishermen who hold
all-water licences will be affected in a variety of
ways. Depending on what other entitlements they
hold they may be able to fish other scallop beds.
Fishermen who hold licences for Port Phillip Bay
only will be most adversely affected. People at the
end of their careers will not be as affected as those
who are just beginning in the enterprise.
The government consulted with a range of groups
and set up a working party comprising
representatives from the fisheries section of the
Department of Natural Resources and Environment
and people from the Department of Premier and
Cabinet. Where the livelihoods of individuals is at
stake there will always be some disagreement. It
comes down to compensation on the one hand and
the question of long-term livelihoods that people
have established on the other.
The industry is concerned about the payment
arrangements for licence cancellations. It is
important to acknowledge that these are payments
for licence cancellations rather than compensation
arrangements - that is an important difference
between the two concepts. Payment for the value of
a licence is a little different from compensation for a
potentiallQss of earnings.
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It is conceivable that the compensation
arrangements may leave some owners with residual
debt. Concern has been expressed by the industry
about whether the $10 million that has been
allocated will be enough to provide compensation.
The industry does not seem to believe it is an
adequate amount, but time will tell as the
government works its way through the various
issues when determining what compensation each
licensee is to receive.
As I said earlier, some amendments were moved in

another place by the opposition and one dealt with
the cancellation of licences. It did not seek to change
substantially what was in the bill but simply to
strengthen it by remOving all entitlements held by
licensed fishermen, other than Port Phillip Bay
fisherman, so that when their licences were returned
the Port Phillip Bay entitlements would be deleted.
However, the amendment sought to ensure the
entitlements remained as they were before the
licences were taken in.
As I understand it, the minister said that all the
entitlements should be restored, but the legislation
does not necessarily allow that to occur. The purpose
of the amendment moved in another place was to try
to ensure all entitlements were restored. I accept that
the minister will make some comments about this
issue by way of clarification.

A further amendment sought to clarify the position
of a person who is no longer a boat owner. One
scallop fisherman is in that position because his boat
sank a few months ago. He is entitled to receive
payment for the licence. As it stands he is a boat
owner rather than a licensee, but it could mean that
because that person no longer owns a boat he is no
longer entitled to a compensation payment. On the
basis of the discussions I had with the minister prior
to the debate I do not believe that was his intention. I
understand the minister will comment on that
particular point.
The amount to be paid is to be determined by the
minister and it is to be based on the value of the
licence only and does not include compensation. In
addition, the Supreme Court rights have been
denied and there is no avenue of appeal by
licence-holders against unfair determinations. The
principal act provides a right to licence-holders
affected by the declaration of an adjusting fishery to
have compensation determined under the provisions
of the Land Acquisition and Compensation Act.
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However, that does not apply as the closure is being
carried out through specific legislation rather than a
declaration under the Fisheries Act 1995.
The legislation, mainly for administrative ease,
requires the cancellation of all current licences
containing entitlements to take scallops out of Port
Phillip Bay. However, many of the licence-holders
have all-water licences, as I indicated earlier, so the
licences need to be taken back and amended. As I
said, the minister said he will comment on that issue.
The opposition has some concerns about the
livelihoods of individuals. Obviously, compensation
mechanisms are in place. In this instance the state is
intervening for the greater good to stop scallop
fishing in the bay. There are many who support that
concept and many people would argue that Port
Phillip Bay should be used for recreational purposes
only. Whether we reach that point or not, I do not
know, but this is one step in that direction. I hope
the bay will benefit from the proposals. Like with
many other members, I visit the bay and I have
never been able to understand why this type of
fishing cannot take place outside the bay. Perhaps it
is more difficult to fish for scallops outside the bay, I
do not know. The bay's environment is important,
but it is equally important to recognise the group of
people who have been dedicated to the industry for
many years and those who have spent their lives
working in it. They are entitled to be treated with
consideration.
The opposition is concerned about whether they will
receive equal consideration so they can continue to
enjoy the livelihood they have had in the past.
Despite those concerns the opposition has decided
for the greater good not to oppose the legislation.
Hon. PHILIP DAVIS (Gippsland) - I
congratulate Mr Theophanous on his effusive
support for this measure. An important policy will
be implemented as a consequence of the passing of
the bill. During the March election campaign the
government announced the closure of Port Phillip
Bay to scallop dredging.
It is important to focus on the measures that are
being implemented to achieve that. The bill is simply
about effecting that closure by the end of 1997, or at
an earlier time if that is agreed to by the industry.
Significant benefit could accrue to the industry if the
closure were effected earlier than the final due date
through it taking advantage of an obvious seasonal
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impact caused by changes in the availability of a
harvestable scallop fishery. I can think of a number
of occasions in recent years when the Port Phillip
scallop fishery has been closed as a consequence of
unsatisfactory scallop size and harvest levels.
We have seen an increasing effort being made to
maintain the incomes of those in the industry, and
the importance of the bill cannot be underestimated
because it sets the framework for the equitable
treatment of scallop fishermen. The opposition has
expressed concerns about how scallop fishermen
will be treated. It is not just an matter of dealing
with a natural resource, the health of Port Phillip
Bay and the health of the fishery, particularly for
recreational anglers, who have a view that dredging
of the bay has damaged the ecosystem and has
damaged the development of fin fish, particularly in
the long run. Although the health of the fishery is
one issue, obviously the livelihoods of the people
who are directly affected by the bill and on whom it
will impact are also important considerations for the
government.
Therefore, the government has proposed to ensure
there is in place a satisfactory process for dealing
with the buying back of licences from licensees who
are affected by the closure of the Port Phillip scallop
fishery, and that process is in hand - that is, that by
determination of the minister and the Treasurer an
amount will be settled for the purchase of each of the
licences from the affected fishermen. To achieve an
appropriate valuation will naturally be a difficult
task, and to ensure equitable treatment there have
been ongoing discussions virtually from the time of
the announcement by the government during the
March election campaign. Industry representatives
have been speaking with departmental officials and
dealing with the minister. As recently as today
submissions have been made by representatives of
the industry on the issue of arriving at an equitable
valuation for the buying back of licences.
I understand there is concern that arriving at an
acceptable commercial value may be difficult.
However, at the end of the day the critical iSsue is an
expeditious outcome that will preserve the health of
the Port Phillip Bay fishery and, importantly,
determine the status as scallop fishermen of scallop
licensees who could suffer significant hardship as a
consequence of government policy if action were
taken by a minority in the industry to obstruct the
process proceeding through litigation. Therefore, I
recommend that honourable members support the
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bill on the basis that it will provide the most
equitable solution for achieving the government's
policy aim of improving fishery management in this
state. I believe the majority of the industry supports
the direction now being taken because it recognises
that it will resolve the matter more quickly.

I have referred to consultations that have taken
place. In a formal sense, on 13 August the minister
established a working group to advise him on the
most effective manner of valuing licences and to
provide recommendations with respect to
mechanisms for making buy-back payments. The
working group will address a number of other
issues, and those matters are in hand at this time. I
hope that following the passage of the bill we will
see the scallop industry outside the Port Phillip
fishery continue to prosper, and the all-waters
licensees certainly have an opportunity of pursuing
that option. Currently 84 licence holders are entitled
to dredge for scallops in Port Phillip Bay. Of those,
18 hold licences for Port Phillip Bay only and 66 are
entitled to dredge in all Victorian waters, and can
therefore fish up to 20 miles offshore.
I will conclude my remarks at that point. Given the
opposition's comments this evening it is clear that
most of the issues that have been raised by the
industry with the opposition have been adequately
addressed in another place. Certainly the Leader of
the Opposition has indicated that the opposition
clearly supports the direction of the policy decision
and the bill before the house, save for some
clarification from the minister, which I understand
he will provide.

Hon. J. W. G. ROSS (Higinbotham) -It gives me
great pleasure to rise in support of the bill. There can
be no doubt that Port Phillip Bay is the jewel in the
crown of Victoria's recreational fishing industry and
of very considerable commercial importance. An
independent study undertaken last year on fish
stocks and management in Victoria by Or Julian
Pepperill, a New South Wales fish scientist and
consultant, found that although Victoria's
commercial catch is worth about $10 million a year,
Victorians spent about $447 million on recreational
fishing in 1984, a figure which is close to $1 billion in
today's terms.
The bay is 1950 square kilometres in area and is one
of most heavily populated catchments in Australia,
sitting literally on the doorsteps of 32 million
people. It has been estimated that 10.3 million
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annual recreational visits are made to the bay each
year by Victorian residents. In addition to
land-based recreational activities, approximately
6S 000 boat owners make around 2 million
recreational boating trips on the bay each year. The
total annual recreational fishing catch in the bay is
between 740 and 860 tonnes, and the total
commercial fish catch is about 2048 tonnes.
Nevertheless, this important recreational and
commercial asset is under enormous environmental
pressures.
For example, about 300 of the 5000 drains across
metropolitan Melbourne drain directly into the bay,
and it takes about a year for the waters of the bay to
be completely replenished from Bass Strait. little
wonder that significant public anxiety has been
expressed about the added pressure of scouring the
seabed, with its inevitable impact on the
regeneration of seagrass meadows and fish habitats
of scallop dredging.
My electorate of Higinbotham is bounded on the
west by Port Phillip Bay and is the home of many
boating enthusiasts and land-based anglers. The
electorate has a number of amateur angling clubs
such as those at Ormond and Sandringham which
provide important recreational opportunities for
families to enjoy themselves in a healthy recreational
pursuit. Mordialloc Creek is the southern boundary
of the electorate and provides one of the bay's most
important entry points for small boats and is used
by commercial fishermen and scallop dredgers as
well as serious and occasional anglers. Since the
1960s anglers have been arguing that dredging for
scallops was having a serious adverse impact on fish
habitats and causing a reduction in the quantity of
fish available for recreational fishing, and that there
was a diminishing variety of fishable species.
There can be absolutely no doubt that fishing in the
bay is not what it used to be. A public meeting about
the matter was held on 25 November 1995. Some
well-known sporting fishermen such as Rex Hunt
and Max Trist, both constituents of mine, staged a
major rally in support of the recreational fishing
industry. Mr Trist said that the rally had attracted
thousands of attendees because most anglers had
failed to catch a fish that year. He went on to say
that:
A dredging machine is half a tonne of steel with
prongs. It is not a harvester. It is not mild and gentle,
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like farming. Show me a fanner who does that to a field
and then puts nothing back.
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government from the very day the policy was
announced.

Those sentiments were supported by the peak
Victorian recreational fishing body, which over a
number of years has made submissions to successive
governments to review the dredging of scallops.
Suffice to say that those submissions and public
demonstrations in empathy with the bay have
highlighted that much of Victoria's valuable tourism
activity is generated through the recreational
involvement of people in coastal fisheries and every
effort should be made to continue providing the
opportunity for appropriate resource management
to ensure the continuation of people's enjoyment.

At this stage it is important to note that it has never
been the policy of the government to enter into
negotiations with scallop fishermen on the basis of
compensation for losses, whether real or contrived.
The government has recognised that over the years
scallop licences have achieved a market value, and
after reasonable consultation the intention of the
government is clearly to effectively buy back the
84 licences consequent upon their cancellation. The
exact timing of the closure of the industry is yet to be
determined, but in any event it will not be later than
31 December 1997.

In response to those matters and other
environmental concerns I point out that during the
March 1996 election campaign the government
launched the landmark Port Phillip Bay policy,
which pledged that a number of actions would be
taken to enhance the overall amenity of the bay. That
policy included the prOvision of $10 million to end
scallop dredging in Port Phillip Bay. The pwpose of
the Fisheries (Amendment) Bill is to enact that
promise and close the Port Phillip scallop dredge
fishery. Currently there are 84 scallop licences which
entitle the holders to fish in Victorian waters, and
18 of them are confined to Port Phillip Bay. In other
words, 18 operators carmot dredge for scallops
anywhere except in Port Phillip Bay. The others
operate in the bay and other localities and will be
permitted to continue to operate in those other
localities.

Not swprisingly, the imminent action of the
government has led to some speculation and
attempted speculation on the real monetary value of
those licences. Nevertheless, the truth is that the
$10 million will be sufficient to cover the values
touted prior to the armouncement of the
government's policy. To better accommodate
individual proclivities within the industry the
Minister for Agriculture and Resources has
established a working group of government officers
which has met with many licence-holders. The
intention clearly is to enable scallop fishermen to exit
this environmentally contentious industry with
dignity and with as little economic pain as possible.
Therefore, if there is general agreement that a staged
closure is preferred, early payment may be able to be
achieved through the surrendering to a holding
body of licences by those who wish to obtain their
payments prior to the fishery actually closing.

Although it has been claimed that the proposed
legislation may result in the loss of the livelihood of
some scallop fishermen, the industry has been in
decline for 30 years, with a marked deterioration in
the size of scallops supplied to the market. This has
been the result of excessive harvesting; in times past
there have been as many as 300 boats working the
Port Phillip Bay area. Not swprisingly, over the
years those activities have had their impact and now
there is general acceptance by the community and
the industry that the point has been reached where
discontinuation of the industry is inevitable.
There have been some mutterings by scallop
fishermen about whether the $10 million allocated in
the budget is sufficient to provide alternative work
opportunities for those required to exit the industry.
This has arisen largely because of a basic
misunderstanding of the declared intention of the

The bill is a good example of the pro-active style of
the Kennett government, working in the interests of
a better environment for present and future
generations. The bill will result in environmental
and recreational gains for the whole community,
and I have no hesitation in commending it to the
house.
Hon. R. J. H. WELLS (Eumemmerring) - This is
indeed a great day for Victoria and Australia.
I compliment the Parliament because both
government and opposition agree that this landmark
bill will pass. The Fisheries (Amendment) Bill
represents the single most important step taken with
regard to the management of Port Phillip Bay since
European man settled on its periphery.
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There is absolutely no question, as Dr Ross said, that
some machine that goes along and scrapes the
bottom of the bay until it is so bare that it is as
smooth as a tabletop destroys the
micro-environment of the bay for all the living
species that depend upon it, both plant and animal.
The debate has gone on, as you will be aware,
Mr President, for many years. When I became the
member for Dromana in 1985, a lot of concern was
being expressed by people about what should
happen and about the price we were paying to
harvest a relatively small number of scallops from
the bay and the damage that was being caused by
that harvesting. Since then it has been my privilege
to be involved, together with many other people, in
campaigns to reach the point we have reached
tonight.
I pay tribute to many people on the southern
Momington Peninsula who worked for this cause. In
particular I mention one Ms Zoe Stirling, who is and
has been one of the prominent journalists on the
southern peninsula for many years and who
campaigned in the highest standards of journalism
to achieve this result. To reach this point tonight is
truly the begirming of a new dawning for Port
Phillip Bay.
Dr Ross said correctly that the bay is a $1 billion
environmental wonderland. It is an area to which
millions of people come, and not just those of us
who live around the bay. I have had many people
from all over Victoria tell me, 'The bay belongs to
me, too. I come here regularly. My family has been
coming here for 30 years'.

No-one wants any Australian or Victorian to be
treated unfairly before the law in this state. I support
a process that will buy back these licences at market
value. That involves a very small number of
Victorians. We are sorry that some do not wish to
sell their licences and that the licences are being
acquired compulsorily. That is regrettable, but it is
part of this process, which has been characterised by
others as thinking globally and acting locally for the
better management, nurturing and development of
the environment of this globe on which we live. This
is a relatively simple procedure and I commend it to
the house because this major fishery and marine
playground is totally under Victorian and
Australian controL It would be only our fault if we
failed to bring it back to what it can be. We have
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total legislative control over it, we can afford to do it
and it is obvious the current government will do it.
We argued with the Labor Party for year after year
when it tried to argue that the scraping of the bay
floor had no effect on the scallop populations or the
other fish and marine species to be found in the bay.
Yet if you travelled the length and breadth of the
perimeter of the bay, as I have done when I have
attended various meetings, you would have heard
anecdotal evidence from people who used the bay
for both commercial and recreation purposes who
could tell you from experience that scallop
harvesting had the most damaging effect on the
bay other than that caused by chemical pollution,
and that matter is one which the government has
also addressed and which will need more attention.
It is not drawing too long a bow to refer for a
moment to the Swiss Lakes and the River Thames in
England. Both were polluted to the point where fish
were no longer found in their waters. However, the
Swiss Lakes, which are very small but which have
large populations around them, have been
regenerated dramatically, and despite the
commercial pressures the River Thames has also
been recovered through proper legislative controls.
Port Phillip Bay is a much bigger place and is
beyond price for the whole world. Under the
sensitive control of us Victorians the bay can be
developed as a model and a practical entity that can
lead the world because it is such a major area. It is
not just some tiny area of water or a river; it is a
huge area that is complex, wonderful and beautiful
and it can inspire people in future generations all
around the world.

The government's move to buy back the licences is
an inspired step because of what it will lead to and
also because of the minute amount of money it is
costing. It costs so much more on land to bring about
an environmental measure of this magnitude than it
does in the case of this water surrounded by land. In
the case of Port Phillip Bay, with the narrow opening
at the heads, it is an absolutely brilliant manoeuvre
and one that I think all members of Parliament will
look on with great pride when they see the results
that will flow from it.
Over the years marine species have steadily
declined. That was the thing that alerted members of
Parliament to the need to take action. I submit it is
not accidental that in the past couple of years since
we have controlled scallop harvesting even partially
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we are seeing recovery in the bay, and not just with
scallops. The argument that that result just happens
to have occurred because of climatic change is
completely unfounded.
I want to turn briefly to the next vital step in this
process. To its Significant credit, the government
recently commissioned the Port Phillip Bay
Environmental Study, which this year brought a
commitment from the government to enact the
major findings of that study. It is important at this
time - because these matters do not come before
Parliament very often - to make the point that we
have to act to achieve the principles laid down in
that study for monitoring the bay and therefore
achieving better management of it.
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the bay have yearned and worked for over so many
years.
The PRESIDENT - Order! I am of the opinion
that the second and third readings of this bill require
to be passed by an absolute majority. In order to test
that majority I ask the Clerk to ring the bells.
Bells rung.
Members having assembled in chamber:
The PRESIDENT - Order! I request that
honourable members supporting the passage of the
bill stand in their places.
Required number of members having risen:

I revert for a moment to the study of myxomatosis
that was undertaken 50 years ago when we let the
virus go freely through the rabbit population. In
Australia we had a native virgin population of
rabbits with no effects of myxomatosis upon them.
In those 50 years we were able to make a critical
study of what happened there. Port Phillip Bay is
even more important. It is essential at this point that
the government ensure that monitoring takes place
vigorously this year because by next year the
recovery process, which is considerable, will have
changed things a great deal. We need to draw the
baseline urgently so that we know what is
happening biologically, chemically and physically.
We need to face very great challenges.
I mention briefly that more than 40 foreign species
have found their way into the bay. For example, the
sabella worm threatens the bay perhaps as much as
did the process of scallop harvesting. It is important
that we look at these things very quickly. I
understand some $600 000 a year has been allocated
to monitoring of the bay each year in recent years.
We need to ensure that at least that sum - which is
a very small amount - and even more is made
available for the billion dollar industry we have. It is
absolutely vital that we do not rest on our laurels in
this regard. What is a single, first, brilliant step now
must be followed by more hard work because this
opportunity will not come again. If the sabella worm
or some other species were to get a firm hold in the
bay, which is possible, in 10 years we will have lost
the battle that we have now won with regard to
scallop harvesting.

Motion agreed to by absolute majority.
Read second time.

Third reading
Hon. G. R. CRAIGE (Minister for Roads and
Ports) - By leave, I move:
That this bill be now read a third time.

I seek the indulgence of the house while I honour the
commitment I made earlier to respond to some
matters raised by Mr Theophanous. He raised a
question about the cancellation of licences. I assure
him that the intention is to grant new licences that
duplicate existing entitlements and conditions,
except for Port Phillip Bay entitlements.
He also raised a query about linking licences to the
registered owners of boats. Clause 3 was drafted on
legal advice so as to meet the requirements of
section 14 of the Fisheries Act 1968, which provides
for the issuing of what are commonly termed boat
licences. Any anomalies have always been handled
administratively and will continue to be so.
Motion agreed to by absolute majority.
Read third time.

Remaining stages
Passed remaining stages.

I am pleased to support the bill, which makes
provision for something that so many people around
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QUEEN VICTORIA MARKET
LANDS BILL
Second reading
Debate resumed from earlier this day; motion of
Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology).
Hon. PAT POWER Qika Jika) - The opposition
intends to oppose the bill and at the appropriate
time I shall move a reasoned amendment. Every
honourable member will acknowledge that the
Queen Victoria Market is an historical and cultural
icon of the city of Melbourne. It is located in the
heart of Melbourne, it is a well-known and widely
respected landmark, and it is listed on the Victorian
Heritage Register.
The opposition is concerned that the corporatisation
mechanisms inherent in the bill could take the
market to the point of being privatised. The
unelected commissioners of the Oty of Melbourne
established a wholly owned subsidiary, Queen
Victoria Market Pty Ltd, to manage the market and
to increase the market's business focus.
There are a number of aspects of the legislation,
which essentially involves two different parcels of
land. The Melbourne Oty Council is considering
using one parcel of land for a multistorey car park. I
am sure the many people who have sought car
parking in and around the market will support the
sale of the land to the Melbourne Oty Council at a
market value set by the Valuer-General.
The second parcel involves the historic market
site - the sheds, stalls, meat markets and so on that
we know so well- which is to be given to the
Melbourne Oty Council. It is sensible that the parcel
of land that is currently being used as a car park will
be the site for the multistorey car park. However, the
opposition is concerned about whether the market
will remain the Queen Victoria Market that we
know. I know that many stallholders are nervous
about the way the market will be managed. Concern
has also been expressed about this being a move
towards privatisation, which could result in the
selling off of the two parts of the market - although
we accept that the car park is less likely to be sold.
More worrying is that part which makes up the
market complex itself, which could also be sold.
Therefore, I now move:
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That all the words after 'That' be omitted with the view
of inserting in place thereof 'this bill be withdrawn and
redrafted to provide a guarantee that the land granted
to the Melbourne City Council by the bill must remain
in public ownership and can be disposed of only to the
Crown after agreement of the Parliament'.

I now speak in opposition to the bill and in support
of the reasoned amendment. The opposition
supports the intent of the bill, which is to give the
Melbourne Oty Council the administrative and
management arrangements to enable it to manage
the Queen Victoria Market site into the future.
However, the opposition does not believe it is
appropriate for the transfer to be conducted in a way
which does not unequivocally rule out the
possibility of the site being sold by the Melbourne
Oty Council. The opposition's concern is with the
structure that is being put in place as distinct from
any concern about a lack of confidence in the council.
The reasoned amendment provides that should the
land be granted to the Melbourne Oty Council, it
must remain in public ownership. If it is not to
remain in public ownership, it should be disposed of
only to the Crown. In other words, if for some
reason the Melbourne City Council is unable or no
longer wishes to own, manage and control the land,
the land should be sold only to the Crown. The
reasoned amendment guarantees that the Queen
Victoria Market site will always be public land.
If such a guarantee were spelt out in the bill, it
would be clear that the land would remain safely in
public ownership. It would also guarantee the
long-term future of the market - and in those
circumstances the opposition would be happy to
support the bill. At present, the bill makes it easier to
sell off the market site, which the reasoned
amendment would prevent. As I said, many
stallholders are concerned about their future in the
market complex.

The Queen Victoria Market Pty Ltd, which was
established by the former and unelected
commissioners, has on its management trust a
number of people who lack interpersonal and
personnel management skills. It has been reported to
me and to other members of the opposition that an
increasing number of incidents have led stallholders
to feel not only that they are being treated badly by
the trust officers but that the manner in which those
officers are reaching conclusions and conducting
themselves thereafter is of concern.
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The Minister for Industry, Science and Technology
may be interested to know that the board of
management has no representation from the
Melbourne City Council, traders or citizens. The
board was hand picked by the politically appointed
commissioners of the City of Melbourne and it is
reasonable to suggest that there is a perception and a
concern that the market is being run without
appropriate representation from interest groups.
Members would be aware that from 1837 to 1917 the
market site was the Melbourne cemetery where
10 000 people were buried, including a large number
of people of Aboriginal decent, many of whom were
members of the Wurundjeri tribe. I make it clear that
the opposition applauds the action taken by the
Minister for Planning and Local Government in the
other place and the Kennett government regarding
the arrangements under which work being
undertaken on site will be conducted in a manner
sensitive to the requirements and cultural heritage of
the Aboriginal people. It would be remiss of the
opposition if it did not applaud the very appropriate
way that aspect was handled.
The Queen Victoria Market site is the premier
market site in Victoria. It is arguably the best retail
market site in Australia. As I indicated before, the
opposition is concerned that the bill could place the
market at risk. The conditions attached to the
permitted use of the land will be significantly
loosened - a matter that is of concern. Given the
significance of the Queen Victoria Market site it
seemed absurd at the time that the unelected
commissioners created a board of management of
the market that had no representation from the
future Melbourne City Council or the traders. The
opposition opposes the bill on the basis of its failure
to give an unequivocal guarantee that the land will
always remain in public ownership. I support the
reasoned amendment and oppose the bill.
Hon. PHILIP DAVIS (Gippsland) - I regret that
the opposition is opposing the bill and has moved a
reasoned amendment. I speak in opposition to the
reasoned amendment and in support of the bill.
Mr Power's comments imply a prejudicial approach
to the organisational process the City of Melbourne
has embarked on to better manage an important
asset of the city and the state. The Queen Victoria
Market site is a unique property of great historical,
commercial and tourist interest. We all know how
keenly people visiting the City of Melbourne look
for icons, and the market is recognised as such. The
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market needs to be managed well and the land titles,
defined in the premise of the bill, need to be
consolidated to ensure that the market has a
long-term future.
The opposition says it has some doubts about the
government's commitment to the market, but the
actions of the government and the Oty of
Melbourne during the past few years, including the
proposals incorporated in the bill, ensure the
continuity of the purpose of the site - that is, its
operation as a market. Indeed the market will be
upgraded through better car parking facilities and
an integration of all the assets.
Regarding the concern about whether the market
will continue to operate as a market and be retained
in public ownership, it is clear that heritage values
are associated with the market and that it has
heritage protection through its inclusion on the
Victorian Heritage Register. Mr Power would
acknowledge that there have been negotiations with
the Aboriginal community about the burial site that
was used in the latter part of last century and the
early part of this century. Protection will be afforded
to the special site through an agreement pursuant to
the commonwealth legislation and the Planning and
Environment Act. It is evident that the title transfers
and arrangements for the tenure of the assets are
based on the premise of a restricted grant - that is,
it is restricted for the purpose of developing the site,
which in itself affords certain protections.
The final protection, which is really what the bill is
about, is that Parliament reflects the view of the
community that the market site is an important asset
to the state and the people of Melbourne, and the
community would not be disposed to radical change
of that asset. That is the ultimate protection for any
significant community asset. Mr Power would agree
that his concerns about the future status of the
market are not sustained. I am convinced the
protections afforded - heritage, the restricted grant,
the Aboriginal agreement and the commitment of
the City of Melbourne and the government to the
market - will ensure honourable members support
the bill and oppose the reasoned amendment.
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House divided on omission (members in favour
vote no):

Ayes, 32
Hall,Mr
Hallam,Mr
Hartigan, Mr
Katsambanis, Mr (Teller)
Knowles,Mr
Lucas,Mr
Luckins, Mrs
Powell,Mrs
Ross,Dr
Smith,Mr
Smith, Ms
Stoney,Mr
Strong,Mr
Varty,Mrs
Wells, Dr
Wilding,Mrs

Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter,Mr
Best,Mr
Birrell, Mr
Boardman, Mr
Bowden,Mr
Brideson, Mr
Cover,Mr
Craige,Mr
Davis, Mr D. MeL.
Davis, Mr P. R
de Fegely, Mr
Forwood, Mr (Teller)
Furletti, Mr

Noes, 9
Eren,Mr
Gould,Miss
Hogg,Mrs
MeLean, Mrs (Teller)
Nardella, Mr

Nguyen, Mr (Teller)
Power,Mr
Pullen,Mr
Walpole,Mr

Bishop, Mr

Theophanous, Mr

Pair
~en~entnegatived.

Motion agreed to.
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MELBOURNE EXHIBITION CENTRE
(AMENDMENT) BILL and
MELBOURNE CONVENTION AND
EXHIBITION TRUST BILL
Second reading
Debate resumed from 8 October and 5 December;
motions of Hon. M. A. BIRRELL (Minister for
Industry, Science and Technology).
Hon. PAT POWER (Jika Jika) - I indicate that
the opposition does not oppose the Melbourne
Exhibition Centre (Amendment) Bill but that it has a
concern with the Melbourne Convention and
Exhibition Trust Bill, which it will address by way of
a reasoned amendment.
The opposition understands that the Melbourne
Exhibition Centre (Amendment) Bill will repeal
section 23(1) of the act, which will preclude the trust
from leasing or licensing land not vested in the trust.
It will revoke a small portion of the permanent
reservation required for the operation of the
Melbourne Exhibition Centre. The repeal of
section 23(1) will have no effect on the power of the
trust beyond overcoming a subleasing problem. The
amendment will revoke a small part of the Polly
Woodside permanent reservation, which will enable
that land to be used for exhibition purposes. A
recent survey indicated that the Melbourne
Exhibition Centre is partly constructed over that
reservation. The National Trust, as committee of
management, accepts that it is necessary to excise
this small portion of land from that reservation.

Read second time.

Third reading
Hon. R. I. KNOWLES (Minister for Health) - By
leave, I move:
That this bill be now read a third time.

I thank Mr Power and Mr Phil Davis for their
contributions to the debate.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.

The Melbourne Exhibition Centre has an interest in
the land that extends from Oarendon to Montague
streets, South Melbourne. The act currently restricts
the trust to using only land that is vested in it by
way of freehold title for exhibition and other
purposes. The repeal of section 23(1) will allow the
trust the option to lease or license the land.
The minister, in the second-reading speech, implied
that the need for revocation of part of the historic
interest land was due to a surveying error and that
the exhibition centre is in fact constructed over part
of that reservation. It is of concern that in the
surveying work that was necessary and the quality
control that ought to have been necessary with a site
as significant as the exhibition centre there could
have been a surveying mistake of this magnitude.
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The opposition expresses concern about heritage
land being divested. It has suggested that the
appropriate department ought to consider
establishing a register to achieve a clear
understanding of the Crown land assets and their
heritage value. Notwithstanding our concern about
the surveying error and the quality control, we do
not oppose the Melbourne Exhibition Centre
(Amendment) Bill.
I turn now to the Melbourne Convention and
Exhibition Trust Bill. Conventions and exhibitions
carry significant trade and industry development
benefits, as indicated in the minister's
second-reading speech and as agreed to by the
opposition. Members will be aware that the Bureau
of Tourism Research estimates that the annual value
of activity associated with conventions and
exhibitions represents a revenue of some $3 billion.
The bill will establish a structure comprising the
integrated management of convention and
exhibition facilities and services which will ensure
and strengthen Melbourne's competitive position.
The new trust will have the power to operate within
the cities of Melbourne and Port Phillip. The
opposition has no difficulty with the fact that the
legislation needs to encompass the municipalities in
which these sites are located. I point out to the house
- and it might be appropriate for the minister to
respond at the appropriate time - that it is
absolutely critical that the cities of Melbourne and
Port Phillip be represented on the trust so that there
can be local input from democratically elected
representatives. As I said, the opposition does not
contest that conventions and exhibitions are
important, but if we are considering a market and
the $3 billion that flows from it the municipalities
involved should be represented.
The opposition understands, too, that the maximum
number of members of the new trust will be
increased from five to seven. I agree that the increase
in size is necessary given the significant task the
trust will face.
I now move as an amendment to the motion for the
second reading of the Melbourne Convention and
Exhibition Trust Bill:
That all the words after 'That' be omitted with the view
of inserting in place thereof 'this house refuses to read
this bill a second time until a proper review is
conducted into the pecuniary interest provisions
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goveming members of the controlling bodies of all
statutory authorities, including the proposed
Melbourne Convention and Exhibition Trust, with a
view to tightening those provisiOns and making them
uniform'.

The issue of pecuniary interest is important. I shall
draw some parallels between what appears to be the
case with the Melbourne Exhibition Trust and what
occurs in other statutory authorities. All members of
the house are aware of how important it is to ensure
that there is no public perception that matters
relating to pecuniary interest are not absolutely
transparent. The opposition expresses concern
because we believe changes have been made to the
definition of pecuniary interest.
The bill proposes that a declaration of pecuniary
interest of each member of the trust must be made and we have no difficulty with that. Any conflict of
interest must be reported and the member barred
from voting on such matters. However, clause
14(6)(b) of the Melbourne and Exhibition Trust Bill
says that a conflict of interest exists only when a
member of the trust has more than a 1 per cent
shareholding in a company. It seems to me that this
bill is introducing almost conditional pecuniary
interest. Some people would argue that a 1 per cent
interest is so microscopic that it would be
insignificant anyhow, but if we accept the
second-reading notes which estimate that
conventions and exhibitions are a $3 billion business,
1 per cent could reflect quite a significant dollar
interest.
Apart from whether the pecuniary interest is $1,
$100 or $100 000, we must demonstrate to the
community at each and every opportunity that we
are unequivocally and totally committed to the
application of the rules governing pecuniary
interests and to the definition of pecuniary interest
being unconditional. Whether it is half a per cent,
1 per cent or 10 per cent, any condition diminishes
the strength and integrity of the term 'pecuniary
interest'.
As a comparison I refer to the Local Government Act

1989, the Racing Act 1958 and the Alpine Resorts Act
1983 because they have a quite different and much
sharper notion of what pecuniary interest is. For
instance, if a local government councillor has an
investment in a local enterprise worth more than
$2000, he or she is deemed to have a pecuniary
interest. The racing and alpine resorts acts refer to a
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member of the board or committee having a
pecuniary interest if an investment is more than
$1000. That interest must then be declared, and the
member is ineligible to vote on certain matters.
Government support for the reasoned amendment
would allow the definition of 'pecuniary interest' to
be clarified and more solidly addressed. The
government obviously acknowledges the
importance of pecuniary interest provisions. Those
who from time to time are appointed by
governments of all persuasions to boards of
management and so on are in effect guardians of the
public interest. It is important that members of the
community have demonstrated to them beyond any
doubt that a pecuniary interest is a pecuniary
interest and that a percentage level is not a let-off.
The government should acknowledge - although it
may not necessarily agree - that there is a deal of
concern in the community about pecuniary interests
and probity and about whether the government is as
committed to those issues as former governments of
other persuasions were. Clause 14(1)(a) of the
Melbourne Convention and Exhibition Trust Bill
states:
... the member, as soon as practicable after becoming
aware of the relevant facts, must declare the nature of
the interest to the trust.

Perhaps there is a flaw in the way those words have
been assembled. They appear to mean that it is
unnecessary for a member of a trust prcractively to
establish whether he or she may have a pecuniary
interest and that it would be acceptable for him or
her, some time down the track after having
participated in making a decision, to become aware
of an interest that should have been declared. The
words do not reflect the importance of individuals
declaring their pecuniary interests. Anyone who
may be interested in being appointed to boards or
committees and any government that may be
interested in asking people to serve on boards or
committees should be unequivocally clear about the
importance of pecuniary interests being declared at
the outset rather than some way down the track.
Clause 14(6) of the Melbourne Convention and
Exhibition Trust Bill states:
... a member is not to be regarded as having a conflict of
interest-
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(a) in relation to the supply of goods or services to the
member if the goods or services are, or are to be,
available to members of the public on the same
terms and conditions ...

Further, a trustee would not be considered to have a
conflict of interest if the contract:
(b) '" may benefit a company or other body in which the

member has a beneficial interest that does not
exceed 1 per cent of the total nominal value of
beneficial interests in that company or body.

The house should understand why the reasoned
amendment has been moved. During the
second-reading speech the minister said conventions
and exhibitions have the capacity to create revenue
flows of $3 billion. We are obviously talking about a
major management undertaking on behalf of all
Victorians.
It should be made absolutely clear that declaring

pecuniary interests, and the probity and the
transparency that goes with that, ought to be totally
rather than conditionally supported.
Hon. W. I. SMITH (Silvan) - The changes
addressed by the Melbourne Exhibition Centre
(Amendment) Bill will enhance the commercial
opportunities of the Melbourne Exhibition Centre,
and it is of those commercial opportunities that I
wish to speak.
Governments do not create wealth, but they can
create the environment that enables business to
create wealth and employment. Victoria's economic
and employment growth is constantly linked to the
provision of effective infrastructure - and o~~ ~f
the best examples is the new Melbourne Exhibltion
Centre. That long overdue public building, promised
and built by the Kennett government in its first term,
has changed the economic environment of the
exhibition industry in Australia. Victoria is now
attracting the millions of trade and tourist dollars
which were previously going interstate.
The new Melbourne Exhibition Centre was the first
initiative of the government's Agenda 21 program, a
program for revitalising the capital city and
restoring and building major public buildings - a
program of building which Melbourne has not seen
since the early gold rush days .
According to the 1995-96 corporate plan prepared by
Price Waterhouse for the Melbourne Exhibition
Centre, the dollar value of economic activity
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generated in Victoria as a result of the new centre is
expected to be of the order of hundreds of millions
of dollars. According to the Exhibition Industry
Association of Australia, the industry is worth about
$1.3 billion per year, including visitor spending and
exhibitor outlays. The exhibition industry is a
growth industry which Victoria has missed out on
for too long.
It is estimated that a total of 1.5 million local,
interstate and international visitors will visit the

Melbourne Exhibition Centre in 1996. Attendances
have already increased. The centre, which has the
longest glass wall in Australia - 450 metres long by
8 metres high - is 70 per cent booked for the first
two years, and bookings are steadily increasing up
to 2000.
Major exhibitions secured for the new centre
include: Pakprint, Australia's largest trade show
focussing on packaging and printing, which will
boost the centre's international profile; the
Australian Telecommunications and Users Group
expo; and the Australian Tourism Exchange, which
has been secured ahead of Sydney for 1997 and 1998
and which is the largest tourism trade show in the
South Pacific. In 1994 that exhibition generated more
than $2 billion worth of tourism business. The new
centre's pillarless space, CBD location and
state-of-the-art facilities helped win those bids.
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The free opening exhibition 'Victoria on Show' in
March this year attracted more than 300 000 visitors.
The 1996 Melbourne International Motor Show, the
first paying customer, attracted 201172 people over
its II-day duration. That show is currently the
largest motor show in Australia. The new
Melbourne Exhibition Centre, which has the largest
exhibition loading space in Australia, encouraged
the Mercedes Benz and BMW companies to join the
exhibition, at which they had not displayed for years
because of inadequate space.
Melbourne has now pOSitioned itself to attract major
international exhibitions previously lost because of
inadequate public infrastructure. The building of
much-needed public infrastructure by the Kennett
government has given the Victorian exhibition and
tourism business a major financial boost and enabled
Victoria to attract the millions of trading tourist
dollars that were going elsewhere.
The government's policy and vision have enabled
Melbourne to become a national leader in the
provision of a new world-class facility, the
Melbourne Exhibition Centre. It is with pleasure that
I support the bill.
House divided on omission (members in favour
vote no):
Ayes, 32

Approximately 400 trade shows and exhibitions are
held across Australia each year. Melbourne is now
well placed to take its deserved share, and Victoria
will benefit from the associated trade and tourist
dollars. Few exhibition centres can boast such
high-quality facilities on such a prime location as the
Melbourne Exhibition Centre, which is designed to
take the rapidly expanding exhibition industry into
the 21st century.
During its construction Melbourne's new
purpose-built Exhibition Centre created more than
2500 jobs for builders and tradespeople, more than
150 jobs for engineers and technical staff, and 25 jobs
for architects. During peak periods the work
progressed at an average of 100 000 people hours
per month. The 30 000 square metres of column-free,
airconditioned and fully serviced exhibition space
was constructed in 450 days and is the largest
column-free exhibition space in the Southern
Hemisphere.
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MELBOURNE CONVENTION AND
EXHIBITION TRUST BILL
Second reading

Mr Power suggested the appointment of a
representative of the City of Port Phillip or the City
of Melbourne. The answer is no, it will not occur and
it should not occur. This is not some kind of local
asset; it is a national asset and input by the cities of
Melbourne and Port Phillip is welcome. Councillors
could be appointed in their own right, but they will
not be appointed to represent the cities. It is not
logical to do so, but that does not exclude them from
appointment on merit as individuals.

Motion agreed to.
Read second time.

Third reading
Hon. M. A. BIRRELL (Minister for Industry,
Science and Technology) - By leave, I move:
That this bill be now read a third time.

In doing so I thank Mr Power for his comments, and
in particular Mrs Smith for her contribution. I
welcome the fact that the opposition did not oppose
the principal bill and that the bills were debated
concurrently.
The Melbourne Exhibition Centre was the first
Agenda 21 project carried out by the Kennett
government and it is widely regarded as a highly
successful public building. It is also the culmination
of a dream. The building was constructed on the
banks of the Yarra River despite the opposition of
some people, including the state opposition at that
time when the Honourable Jim Kennan was leader.
On behalf of the opposition he opposed the project
when I announced that the government was going
ahead with it.
A large number of the chattering classes of the old
City of South Melbourne, who bear an uncanny
resemblance to those of the current City of Port
Phillip, also opposed the project, but now we want
to forget that. I am pleased to say the project has
gone on to win all the accolades that you could hope
for in a new building. It has won the architectural
award for the best public building in Australia, the
Institution of Engineers award for the most
outstanding example of engineering excellence, and
the Victorian design award for the greatest
achievement in the matter of interior design. It has
also fulfilled its ambition of boosting convention and
exhibition hlsiness within Melbourne, Victoria and
Australia.

Mr Power also raised the issue of the Polly
Woodside site. These changes were undertaken with
the understanding of the National Trust, and as part
of this project every effort has been made to enhance
the Polly Woodside site. It is one of the great
restored ships of the world and it now stands proud
on the banks of the River Yarra as a dominant
feature of the site because as part of the project we
demolished the extremely ugly 8-storey building
next to the site. We will continue to support the
work of the National Trust on the adjacent site.

Finally, Mr Power referred to a matter that was
raised in another place about the pecuniary interest
provisions. I make it clear there is certainly no
conspiracy on our part. Similar pecuniary interest
provisions are reflected in two other acts - the
Financial Management Act 1994 and the Legal
Practice Act 1996. I am advised there was no issue
with the passage of the provision when the bills
were passed through Parliament. Nevertheless,
Mr Power raised a valid issue about uniformity
between these provisions and those in other acts of
Parliament. It is a matter I am happy to raise with
the Attorney-General because the bill was drafted by
parliamentary counsel and it was not, so far as I
know, the result of any conscious policy decision by
the government. The issue that has been raised
merits consideration on the basis of uniformity.
I welcome the passage of this bill and the related bill.
It will ensure that we can expand the role of
conventions and exhibitions in this state.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.
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Hon. M. M. GOULD - I have the petition, and I
will give it to the minister. I appreciate his offer to
pass it on.

Second reading

Yarra Ranges: Upwey works depot site
Motion agreed to.
Read second time.

Remaining stages
Passed remaining stages.

ADJOURNMENT
Hon. R. I. KNOWLES (Minister for Health) - I
move:

Hon. PAT POWER Gika Jika) - I seek the
assistance of the Minister for Finance in raising with
his colleague the Minister for Planning and Local
Government in another place decisions of the Shire
of Yarra Ranges concerning the former works depot
site at Upwey. The commissioners have decided that
the depot site is excess to municipal needs and it has
been advertised for sale by tender. Tenders close on
18 December. The Minister for Planning and Local
Government has rezoned the land as restricted use,
which exempts the matter from normal exhibition
and planning procedures.

That the house do now adjOurn.

Five Mile Creek, Romsey
Hon. M. M. GOULD (Doutta Galla) - I direct to
the attention of the Minister for Finance who
represents the Minister for Planning and Local
Government in another place a petition that
unfortunately was inappropriately worded and
could not be presented to Parliament. I ask the
minister to pass on the concerns of more than
480 residents of the Romsey area who are concerned,
as a result of local government amalgamations,
about cleaning and maintenance along Five Mile
Creek, which has deteriorated. A number of
residents signed a petition, but as I said, it was not in
a form that was acceptable to be presented to the
house. They raised a number of other issues relating
to the Five Mile Creek area, including the
maintenance of the roads and street cleaning.
I ask the minister to raise the concerns of the
residents of Romsey in relation to their creeks and
roads and the general maintenance of the area.
Hon. R. M. Hallam - Was the petition delivered
to you?

The Shire of Yarra Ranges commissioned Australian
Defence Industries to conduct an environmental
assessment of the site. The organisation completed
its 70-page report on 4 June and recommended that
the site be cleaned up and old underground fuel
tanks be removed.
The opposition has been approached by
representatives from the United Neighbourhood
Organisation of the Hills, which is concerned that
the site could be sold without the issue of
contamination being addressed. The depot site
slopes down to Ferny Creek, which borders it on one
side, and stormwater·drains also empty into the
creek. The Department of Environment and Natural
Resources and Melbourne Water as recently as two
weeks ago established that platypus are to be found
in the creek.
I ask the minister to ask his colleague in another
place whether it is possible for him to become
involved again in this matter in a way that would
result in the municipality either undertaking any
necessary clearing of the site or making the cleaning
of contaminated areas of the site a condition of sale.

Bulleen: drive-in theatre site
Hon. M. M. GOULD - Yes, but it was
inappropriately worded and could not be presented
to the house.
Hon. R. M. Hallam - If you have the petition, I
shall be happy to pass it on.

Hon. BILL FORWOOD (Templestowe) - I, too,
wish to raise a matter with the Minister for Finance
as the representative of the Minister for Planning
and Local Government in another place. Some six
weeks ago I was visited in my electorate office by
Mr Dlaf Nilsen and Or Virginia Boyden, who raised
with me their concerns about the proposed

ADJOURNMENT
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development of the former Bulleen drive-in theatre
site in Bulleen Road. The area backs onto the Yarra
River and much of it falls within the Yarra Valley
flood plain.
We talked about options for them to make their
views known. I know the matter has been followed
up with Melbourne Water, Melbourne Parks and
Waterways and the local council. However, they
also sought my assistance in preparing a petition,
and unfortunately somehow or other - it may well
have been my fault - the petition was addressed to
the Speaker and members of the Legislative
Assembly rather than to the President and members
of the Legislative Council.
The petition runs to 70-0dd pages and has just under
1200 signatures. When it arrived on my desk
yesterday I was very disappointed that I was not
able to present it to Parliament, as was always my
intention. It reads:
The humble petition of the undersigned citizens of the
state of Victoria sheweth that we object to any rezoning
of the fonner Bulleen drive-in site to anything other
than public open space and we object to any
development of this site for anything other than parks
or wetlands for reasons of flood management, safety
and the amenity of the area.

I, too, would appreciate it if the minister were able to
pass on the petition to the Minister for Planning and
Local Government so that he is made aware of the
views of many people not just in the Bulleen area
but throughout the wider Melbourne metropolitan
area about the necessity to protect the very valuable
Yarra Valley as much as we possibly can.

Disability services: Bentleigh residential
unit
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attention of his colleague the Minister for Youth and
Community Services in another place. The matter is
about the concerns of two of my constituents,
Mr and Mrs Bilston of Strathmore, who have a
Down syndrome son, Michael Sean Bilston, who for
several years has resided at a community residential
unit at 10 Hamilton Street, Bentleigh. I underStand
that it is intended that a client from Janefield
Training Centre is to be transferred to the Bentleigh
residence. I am informed that the proposed
transferee suffers from violent episodes, is an
habitual absconder and requires special security
arrangements.
Given that the Bentleigh residence currently
provides a safe, happy and peaceful environment,
Mr and Mrs Bilston are concerned that the proposed
transferee would severely disrupt the lives of the
current residents. I therefore seek the assistance of
the minister in raising the matter with his colleague
with a view to finding a more suitable arrangement.

Responses
Hon. R. I. KNOWLES (Minister for Health) Mr Walpole raised a matter with me for referral to
the Minister for Youth and Community Services. I
will transfer that representation and make sure that
he gets a response to it directly.
Hon. R. M. HALLAM (Minister for Finance) Miss Gould, Mr Power and Mr Forwood all raised
with me specific issues that they asked me to take up
with my colleague the Minister for Planning and
Local Government in another place. I do not intend
to paraphrase the circumstances in each case because
they have been cited and will appear in Hansard, but
I give a commitment to the house that I will follow
through each of the issues.
Motion agreed to.

Hon. D. T. W ALPOLE (Melbourne) - I desire to
raise a matter with the Minister for Health for the

House adjourned 12.03 a.m. (Wednesday).

