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LAND TITLES VALIDATION BILL
Introduction and first reading
Received from Assembly.

The PRESIDENT (Hon. B. A. Chamberlain) took
the chair at 8.2 p.m. and read the prayer.

RESIGNATION OF MEMBER
The PRESIDENT - Order! I have to announce
that on 10 August 1993 I received the following
communication from His Excellency the Governor:

Read first time on motion of Hon. M. A. BIRRELL
(Minister for Conservation and Environment).

ANNUAL LEAVE PAYMENTS
(AMENDMENT) BILL
Introduction and first reading

Dear Mr President:

Received from Assembly.

It is my duty to inform you that, as at 4.30 p.m. this
day, 10 August 1993, I accepted the resignation of the
Honourable John Mansfield Brumby, MLC, as a
member for Doutta Galla Province in the Legislative
Council.

Read first time on motion of Hon. R. M. HALLAM
(Minister for Regional Development).

I enclose for your attention and necessary action a copy
of Mr Brumby's letter of resignation.

The relevant part of the letter from Mr Brumby to
the Governor dated 10 August 1993 is the first
paragraph:
I hereby tender my resignation as the member for the
Legislative Council Province of Doutta Galla.

As the Governor's communication states, a copy of
the formal resignation is attached.

HISTORIC SHIPWRECKS
(AMENDMENT) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. R. I. KNOWLES
(Minister for Housing).

LOY YANG B (AMENDMENT) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. R. M. HALLAM
(Minister for Regional Development).

QUESTIONS WITHOUT NOTICE
VOCATIONAL ORIENTATION CENTRE
Hon. C. J. HOGG (Melbourne North) - The
Minister for Tertiary Education and Training will be
aware that the Vocational Orientation Centre
provides employment counselling, information and
advice to more than 40 000 students each year. I ask
the Minister how he can justify his decision to close
the service during a time of such high
unemployment and what steps he will take to meet
the needs of the students affected.
Hon. HAD DON STOREY (Minister for Tertiary
Education and Training) - I thank Mrs Hogg for
her question and her concern about the interests of
students and others who use the services of the
Vocational Orientation Centre (VOC). It is important
that all prospective students, especially prospective
TAFE students, have proper access to career
information and counselling. Since the establishment
of the Vocational Orientation Centre, a number of
developments have occurred that have made it
possible to reconsider the methods of providing
career information to Victorian students.
This year, for the first time all schoolleavers will be
able to apply for admission to both TAFE courses
and university courses under the Victorian Tertiary
Admissions Centre (VT AC) system. In the past that
system was available only to schoolleavers seeking
to enter university. This year each potential school
leaver will receive a form that contains information
about all available full-time TAFE courses. Students
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will be able to express their preferences for either
TAFE courses or university courses or a combination
of both. That information will be processed by
VTAC in the normal way.
Hon. B. T. Pullen - What about counselling?
Hon. HADDON STOREY - The information
will be made available to a host of students for the
first time. That is an important step forward,
because it will direct to the attention of students the
availability of TAFE courses, which Mr Pullen, who
interjected a moment ago, has always wanted.
Since the establishment of the Vocational
Orientation Centre, career advisers have been
employed in all TAFE colleges, not just in the one
place. The advisers give prospective students
information about courses available in TAFE
colleges throughout the State. Also, the Job and
Course Explorer OAC) program has been
established, which both Mr Pullen and Mrs Hogg
have applauded.
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The opposition is saying that if something is in place
it should stay there forever, without any
consideration of changing needs and without any
consideration of the alternatives. The matter has
been the subject of extensive consultation between
the Royal Melbourne Institute of Technology, which
manages the service, and the manager and senior
staff of the orientation centre. That consultation has
led to the provision of the range of services I have
outlined.
I do not believe students will be disadvantaged by
the changed arrangements, which certainly do not
amount to a cessation of services. I believe Victorian
students will be far better served this year than they
have been in years past in the areas of career
information and advice - and that will continue.

LOCAL GOVERNMENT ELECTIONS
Hon. ROSEMARY VARTY (Silvan) - I ask the
Minister for Local Government what conclusions if
any can be drawn from the conduct of the local
government elections held last weekend.

Hon. B. T. Pull en - That is already eXisting.
Hon. HADDON STOREY - It already exists,
but it has been improved with the addition of the
Jobs Illustrated OILL) program, both of which have
increased the availability of information. Those
programs are now located at some 1100 sites
throughout Victoria. Special vocational and
educational centres have been established at the
Ballarat School of Mines and Industries and the
Dandenong College of TAFE. Finally, those
developments have been enhanced by the
availability of the TAFE Course Directory, which is
produced by the Office of Training and Further
Education. A range of careers gUidance and
counselling facilities are now available, which
were--

Hon. R. M. HALLAM (Minister for Local
Government) - I thank Mrs Varty for her question
and I congratulate her on her continuing interest in
local government. Although it is too early to draw
specific conclusions from the election results, some
features of the election are already clear.
For instance, 1134 candidates contested 711
vacancies and some 41 per cent of the vacant seats
were contested. That is less than the percentage of
vacant seats contested last year. I raise that as a
matter of concern, and I believe local government
should also be concerned about that decline.
Relatively few complaints have been received about
the conduct of the elections; and if that is to be used
as the yardstick, the elections went off without a
hitch.

Hon. B. T. Pullen - They were all there before.
Hon. HAD DON STOREY - They were not there
when the Vocational Orientation Centre was
established. Negotiations are being conducted with
the Federal Department of Employment, Education
and Training with the aim of establishing a
telephone course information service at the
department's career reference centre. Up to five
VOC staff will be employed to continue the
telephone service, which has been an important part
of the services offered by the Vocational Orientation
Centre.

There were 12 vacant seats for which there were no
candidates, which should be of concern to us all.
Pre-poll voting, which was introduced for the first
time and which was used by more than
50 municipalities, also seems to have gone off
without a hitch. Electronic voting, which was
introduced by seven municipalities, does not appear
to have caused any major problems.
There was some talk in the lead-up to the elections
that they would be a test of government policy. The
elections were viewed by some as the first chance for
people to register a protest vote against the Kennett
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govemment, a line peddled by honourable members
opposite. I always considered that to be an insult to
the intelligence of ratepayers - and that is the way
it tumed out. Although some ALP-endorsed
candidates got up, others lost their seats. I defy any
honourable member opposite to draw any major
conclusions from the results.

Hon. R. M. HALLAM - Yes, unwisely. It is clear
that the State deficit levy has become a non-event.
The conclusion that can be drawn from the recent
municipal elections is that local govemment,
thankfully, has remained local.

Hon. Pat Power - How many endorsed Liberal
candidates got up?

Hon. D. R. WHITE (Doutta Galla) -Recently the
Premier announced that a 15000 limit would be
imposed on the number of electronic gaming
machines in Victoria. What steps has the Minister for
Gaming taken to implement the Premier's decision
and how long will that restriction remain in force?

Hon. R. M. HALLAM - That is precisely the
point. There was some suggestion that this was the
first chance that the electorate had had - -

Honourable members interjecting.
The PRESIDENT - Order! I ask the House to
come to order.
Hon. R. M. HALLAM - I am delighted to hear
honourable members opposite interjecting, because
in the lead-up to the elections it was suggested that
they would be the first opportunity the electorate
had had to comment on the State deficit levy.
Hon. B. W. Mier - They did that in March!
Hon. R. M. HALLAM - Isn't it interesting? If we
considered the examples where individual
candidates made it an issue and the way the results
have panned out, we could draw one glaring
conclusion. Perhaps the best example is the former
Mayor of Ringwood, Mr Greg Atkins, who achieved
his 15 minutes of fame in the Herald Sun earlier this
year simply by making noises about the State deficit
levy. Mr Atkins refused to pay the State deficit levy
and went to great lengths to demonstrate that
refusal. He sought, as the leading citizen of that
municipality, to set himself up as an example and
entice others to take the same line.
Hon. T. C. Theophanous interjected.
Hon. R. M. HALLAM - There is no doubt about
his political leanings, Mr Theophanous. Let the
record show that Mr Atkins was defeated at the poll.
What is more, he still has to pay the State deficit levy.
So, to the extent that we can draw conclusions from
those who chose to make it some sort of straw
poll--

Hon. W. A. N. Hartigan - Unwisely!

GAMING MACHINES

Hon. HAD DON STOREY (Minister for
Gaming) - When the Premier announced that a
15 000 limit would be imposed on gaming machines
in Victoria he indicated that it was pending a review
that would be conducted into the gaming machine
industry and that the inquiry would be asked to
report by March of next year.
The Premier also announced that there would be an
opportunity for those people who had entered into
commitments in good faith, and who had therefore
incurred some obligations, to continue to apply for
and obtain machines. He said the number of
machines that may eventually be issued during the
moratorium period could bring the machines issued
up to 20 000. I have advised the Victorian Gaming
Commission that the limitation has been imposed.
The only Ministerial directions that have been issued
applied up to 15 000 machines - so there are no
Ministerial directions above that limit in any event.
[ have also asked the Office of Gaming to obtain
information from gaming operators about people
who have entered into commitments for machines
above the 15000 limit and have incurred obligations
as a result of those commitments. The information is
being collated and assembled. When it is available it
will be possible to consider which venues will be
able to receive machines in light of the Premier's
announcement, so that people who have incurred
obligations and made commitments can get the
machines.
The 15000 limit has not yet been reached because
applications for the first 15 000 are still being
processed by the commission. There will then be a
determination, in light of the Premier's safety valve,
if I can call it that, as to the venues that will be able
to get machines above the 15 000 limit.
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Hon. D. R. White - When will the review be
completed?
Hon. HADDON STOREY - The Premier
announced that it would be completed by March of
next year.

REDEVELOPMENT OF STATE
LIBRARY OF VICTORIA
Hon. G. H. COX (Nunawading) - Will the
Minister for the Arts advise the House of details of
action being taken by the government to accelerate
the next stage of the redevelopment of the State
Library of Victoria?
Hon. HADDON STOREY (Minister for the
Arts) - All honourable members will have fond
feelings for the State Library of Victoria. After many
years of neglect - I do not blame any government
of any particular complexion because it has
happened over a long time - it is important that the
State Library is refurbished and redeveloped. I
acknowledge that the previous government took
some steps towards that end.
The government has announced that over the next
three years as part of the accelerated program under
Agenda 21 it will fund redevelopment of the State
Library amounting to $39 million. Stage 2A, which
was part of the original development the previous
government set in place, was planned to improve
the administrative quarters in the library but would
not have added to the availability of services or the
convenience of library clients. By dint of hard work
library personnel, assisted by the Office of Major
Projects, have come up with a revised plan that will
enable a number of developments to take place over
the next three years. The developments will improve
staff accommodation and the level of service
provision, upgrade storage and provide more public
areas. Those aims are tremendously important for
both library staff and users.
I commend the staff for their work. For many years
they have laboured under dreadful conditions, and
their dedication and commitment are obvious to any
visitor to the State Library. All Victorians should be
grateful for the work they have done and be
confident that the planned developments will
improve their working conditions.
I turn now to two aspects of the development. There
will be a refurbishment of the north-west courtyard,
which under the previous government was designed
not to be undertaken during stage 2A; it was to be
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used as a rest room for the library. The work will
now be done so that the area can be used as client or
user space. Later, when the full development is
complete, the area can be used as a rest room. It is
the view of library management that at this stage it
is more important to have user space than to have a
rest room.
The development will also include an extension of
the major information centre, which is one point
where the library becomes clogged up. At present
there is insufficient room for visitors to the library.
The centre will be extended to cover the whole area
of the floor below the domed reading room.
Honourable members will be well aware of the
reading room at the State Library. If they can
imagine the equivalent space underneath the
reading room as the information and reference
centre, they will recognise that it will be of great
assistance to library users.
The work will be undertaken as a result of the
government's commitment to refurbish and
redevelop the State Library and give it new heart
and life. It is pleasing to note that the redevelopment
will be accompanied by the fact that the new State
Librarian, Helen Tait, commenced duty on Monday
of this week. Ms Tait comes to the position after a
long and distinguished career in library and
management positions in New Zealand. It is
auspicious that she should be taking on her new role
as State Librarian when we are commencing this
important stage of the redevelopment of the State
Library.

NATIONAL ENVIRONMENT
PROTECTION AUTHORITY
Hon. B. T. PULLEN (Melbourne) - My question
is directed to the Minister for Conservation and
Environment and relates to whether the Minister has
a commitment to the establishment of a national
environment protection authority (NEPA) standards
body. Although I think another name is being
discussed, I note that Broken Hill Proprietary Co.
Ltd and others are not happy with the name change.
Is the Minister committed to the establishment of the
national body; if so, when does he anticipate an
agreement will be signed and the body will be in
operation?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - I strongly support, as does the
Kennett government, the idea of having agreed
national environment protection standards. Very
few corporations trade solely within State
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boundaries. Groups like the Business Council of
Australia have made it clear to the government that
they find it costly and highly complex to have to
deal with different environmental laws from State to
State and nationally.

the commission issued a draft public report. A
preliminary study of the report reveals it is an
in-depth study that recognises the complexities of
providing hOUSing, particularly for people with
special needs.

The government puts on the record its support for
the concept of agreed national standards. In that
context the government supports the thoughts
behind the intergovernmental agreement on the
environment and the concept of establishing a
national environment protection authorityalthough at the last meeting of the Australia and
New Zealand Environment Council (ANZEC) it was
decided on my motion to change the expression
NEPA to a different one that related to
environmental standards. The problem with
establishing NEPA is that we already have a CEPA,
and the acronyms are starting to meld!

A number of positive points emerge from the draft
report. The first is that the direct provision of public
housing is the most cost-effective way of giving
housing assistance to people who experience
significant discrimination in the private rental
market.

I hope this issue goes beyond political boundaries
and above party political stances. However, it has to
be said that we have had difficulty getting the
Federal government to take a highly motivated
approach to the establishment of a national
environment protection authority. I will not give up
on that--

The draft report suggests there is a need for housing
assistance to be better targeted. It also suggests that
subsidies that are provided to people who are
housed ought to be made transparent. A number of
issues need further discussion, clarification and
community debate. Given the existing distribution
of public housing, if we embrace the concept of
better targeting, particularly for people with
disabilities - and even more particularly for those
with intellectual or psychiatric disabilities, who are
among the most discriminated against in the
housing market - given the existing distribution of
public housing we run the risk of having a
significant concentration of those people in
particular localities.

Hon. B. T. Pullen - I thought it was Western
Australia and Tasmania that were dragging!
Hon. M. A. BIRRELL - It is news to me if
Western Australia and Tasmania are dragging the
chain. From a Victorian perspective, we think agreed
national standards are correct.
Although the government is not prepared to give up
its role by simply handing over powers, if it is
possible to achieve a commonality of views among
State and Federal governments, the government will
pursue the matter.

INDUSTRY COMMISSION INQUIRY
INTO PUBLIC HOUSING
Hon. R. A. BEST (North Western) - Will the
Minister for Housing advise the House of any
ramifications for the provision of public housing
following the release of the draft report of the
Industry Commission on its inquiry into public
housing?
Hon. R. I. KNOWLES (Minister for Housing) The Industry Commission was given a reference by
the Federal government to examine the management
of public housing around Australia. A fortnight ago
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The report also highlights the fact that the current
management of public housing is inefficient, a view
shared by the Victorian government. Since October
the government has been working assiduously in an
attempt to lower the unit cost of management and to
improve service.

The report also suggests that the issue of the
allocation of public housing ought to be transferred
to a welfare department in an attempt to get a closer
integration of support services and the provision of
hOUSing. Although the government !;upports that
concept, I am not sure that the commission's
proposal that responsibility for the allocation of
public housing units should be transferred to a
welfare department is a way of achieving it. One
may well find that it results in a return to the
concept of whole-of-life support. Considerable
efforts have been made over the past decade or so in
the disabilities field to separate those issues.
The objectives or outcomes suggested by the
commission for achieving a better integration of
support services in the provision of housing are
supported by the government, but the mechanism
suggested by the commission carries with it the risk
tha t we will go backwards.
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A significant number of issues raised in the report
require further discussion and debate. Following
discussion between the various departments
involved in the provision of public housing services
the Victorian government will prepare a response to
the draft report.
The report has the capacity to achieve significant
change. It recommends a fundamental change to the
Commonwealth-State Housing Agreement, with a
move away from the Commonwealth's direct
provision of capital funds for public housing to the
provision of funding on the basis of the number of
units prOVided. It suggests that the
Commonwealth's role should be only an
income-support role and that housing issues should
remain the responsibility of the States.
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Hon. D. R. White - Or anything the Premier
says.
Hon. B. N. Atkinson - You should have heard
what Brumby said yesterday on 3AW at 5.15!
The PRESIDENT - Order! The Minister should
continue without assistance.
Hon. R. M. HALLAM - I am not sure I mind
that sort of assistance. I am able to inform the
honourable member and the House that the
government has no specific plans for the City of
Melbourne.
Hon. Pat Power - You said that about Geelong!
Hon. R. M. HALLAM - No, I did not.

A preliminary assessment of this substantial report
indicates it is a report of substance that avoids some
of the simplistic solutions that have been canvassed
in the public housing area. People who are
interested in the provision of public housing should
take a keen interest in the report, which has the
capacity to bring about significant and fundamental
change.

CITY OF MELBOURNE
Hon. PAT POWER Oika Jika) - I direct my
question to the Minister for Local Government. On
8 July of this year the Premier indicated in a radio
interview that the coalition believed the boundaries
of the Melbourne City Council should be changed,
that that could lead to the appointment of
administrators and that the appropriate legislation
could be introduced in September. I ask the Minister
to inform the House whether he agrees with the
Premier on this matter.
The PRESIDENT - Order! Will the honourable
member identify the radio station on which the
interview took place?
Hon. PAT POWER - The interview took place
on radio station 3AW at 8 minutes past 9 a.m. on
Thursday, 8 July.
Hon. R. M. HALLAM (Minister for Local
Government) - I thank the honourable member for
his question and for his preciSion in identifying the
interview. Unfortunately I did not hear the interview
and will not be drawn on something the Premier is
alleged to have said in a radio interview some time
ago.

Hon. T. C. Theophanous - Is it yes or no?
Hon. R. M. HALLAM -If there were to be a
change in relation to the City of Melbourne that had
ramifications for the boundaries of that
municipality, obviously it would also have an
impact on the neighbouring municipalities. It has
been made clear time and again tha t in those
circumstances it would be appropriate for that issue
to be referred to the Local Government Board. Those
who have been reading the press will know that the
composition of the Local Government Board has
been announced only this week. It is a good board
and will be of enormous assistance.
I also make it clear that the City of Melbourne is not
just a local government issue. I have made it very
clear that I have not claimed, nor would I want to
claim, ultimate responsibility for the total operation
of the City of Melbourne. The City of Melbourne is
our window to the world; it is our major commercial
centre and our capital city. Any issue relating to the
City of Melbourne would be handled not only by the
Minister for Local Government but also by Cabinet.
If there is to be any change it will come about only
as a result of an exhaustive discussion at the Cabinet
table; and I can report to the House that there has
been no such discussion at the Cabinet table.

WESTERN RING-ROAD
Hon. G. R. CRAIGE (Central Highlands) - Will
the Minister for Roads and Ports advise the House of
funding arrangements for the Western Ring-road?
Hon. W. R. BAXTER (Minister for Roads and
Ports) - I am pleased to advise the House and
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Mr Craige about funding arrangements for the
Western Ring-road. As honourable members will be
aware, until now the construction of the Western
Ring-road has been funded by the Federal
government under the national arterial program.
Unfortunately, that category is being abolished at
the end of this year and the Federal government
intends to directly fund national highways only.
The unfortunate aspect is that the Federal
government deems only part of the Western
Ring-road to be a national highway - that is, the
section from Mahoneys Road near the Hume
Freeway around to the Western Highway, which is
the road between Melbourne and Adelaide. Even for
that section the Federal government has slowed the
funding from the rate promised earlier.
The tragedy is that, in its definition of "national
highway", the Federal government is leaving out the
important Ardeer section - that is, the connection
between the Western and Geelong highways, which
is a $100 million project. Victoria is being left in
limbo so far as construction of that section is
concerned, despite having let contracts for the
construction of at least part of the road. Those
contracts were let with the acquiescence and
knowledge of the Federal government. I find it
extraordinary that the Federal government would
agree to the letting of contracts on the basis that it
would fund them and then walk away from them.
That section of the ring-road is a vital connection to
the port of Melbourne and to the major provincial
city of Geelong. It is important not only to the
Victorian economy but also to the economy of the
nation. The definition the Federal government is
applying to "national highways" is deficient in the
extreme. The definition refers to the linking of
capital cities, but it is deficient because it does not
include part of the Western Ring-road. Motorists
travelling down the Hume Highway towards
Melbourne may travel onto the ring-road but may
not wish to take the national highway through to
Adelaide. It is deficient, and many
representations - Hon. D. R. White - We support that view; it
should be part of the na tional program.
Hon. W. R. BAXTER - I am glad to hear that,
Mr White, and I thank you for your support.
I am staggered and intrigued by the hypocrisy of the
Federal Labor government because at about
3.30 p.m. today I received a copy of a press release
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advising of a function to be held tomorrow. The
press release advises that tomorrow the Federal
government task force on regional development,
chaired by none other than Mr Kelty of some fame,
will meet at Broadmeadows Town Hall. Part of the
press release states:
Task force members will discuss economic strategies
with representatives from the regions of western and
northern Melbourne. liThe Prime Minister, Mr Keating,
has identified regional development as a high priority
for Australia's future. Regional development means
Australia's economic development is being looked at
on a regional basis", Mr Kelty said.

The Federal government is declining to fund the
Western Ring-road - I am glad the opposition
supports this government's position on the
concept - yet tomorrow its representatives will go
out to Broadmeadows, the very region where jobs
will be lost because the Federal government will not
fund road construction. Its decision affects not only
jobs directly generated by road construction but also
jobs that would be generated in factories which
would have relocated in that area were the road to
be constructed.
Representatives of the Federal government intend to
go to Broadmeadows tomorrow and have some sort
of regional task force meeting to discuss regional
development. As Mr Nardella noted when he and I
attended the opening of the Diggers Rest bypass
only a few days ago, it is noticeable that houses are
virtually marching across the plains in that area.
Thousands of people live in that locality, and it is a
pity that the Federal government does not support
the Western suburbs to the same degree as the
Victorian government does.

VIC ROADS PURCHASE OF LAND AT
WOODEND
Hon. B. E. DAVIDSON (Chelsea) - Has the
Minister for Roads and Ports authorised the
purchase of property by VIC ROADS in the
Wood end district; if so, how many properties and
under what circumstances? Will the Minister give
assurances to the House that the purchasers will in
no way prejudice or influence the independent panel
to be established by his colleague the Minister for
Planning?
Hon. W. R. BAXTER (Minister for Roads and
Ports) - What an extraordinary question from the
shadow Minister after a three-month break! I
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thought the Labor Party was interested in helping
people who are in difficulties!
It is true that two pieces of land have been bought in
the vicinity of Woodend. Those properties were
bought by VlC ROADS simply because the persons
involved were suffering extreme hardship - even
extraordinarily difficult financial circumstances. It
would be totally unfair and indeed crass for this
government not to consider that aspect in some
requests.
The purchase of those two blocks of land will in no
way bear upon the planning study under way at
Woodend. If it ultimately turns out that the bypass
at Wood end does not follow the route on which
those two properties are located, they will be resold
by VIC ROADS.
While indicating to Mr Davidson that two properties
have been purchased by VIC ROADS, I do not want
to convey the impression that VIC ROADS is in the
market to buy land at Woodend.1t is not.

VOLUNTEER-BASED CONSERVATION
PROGRAMS
Hon. B. N. ATKINSON (Koonung) - With an
appreciation of the success of the Friends of Parks
and other conservation programs involving
volunteers, will the Minister for Conservation and
Environment - -

Honourable members interjecting.
Hon. B. N. ATKINSON - It is sad to reflect on
the way the House has deteriorated since the colt
from Doutta Galla got away!
I ask the Minister to inform the House of steps the
government may have taken to honour its
pre-election commitment and promise to promote
and support volunteer-based conservation
programs?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - I am pleased to advise the
House that the volunteer conservation movement in
Victoria is preparing for a major expansion in
coming months.
I have provided a special grant through the
Department of Conservation and Natural Resources
to create a unique summer program for university
students to undertake practical conservation work at
national parks and other public land throughout
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Victoria. A grant of $66 000 has been made to allow
the Australian Trust for Conservation Volunteers
(ATCV) to deliver a new and ambitious program
working with the department and particularly with
volunteers through Victoria.
Many members will know of the work of the ATCV.
Its members do practical and desirable work,
particularly in dealing with the difficulties of land
degradation throughout the State. The ATCV was
established in 1982; its national headquarters is in
Ballarat and it has a national membership of 3000.
Hon. R. S. de Fegely interjected.
Hon. M. A. BIRRELL - As Mr de Fegely
interjects, honourable members exposed to the work
of those volunteers will know that they do
outstanding work on the smell of an oily rag!
Initial steps have been taken by the ATCV to
prepare an awareness program at Victoria's tertiary
campuses to attract interest among students to
spend up to three weeks each of their summer
vacation on practical conservation projects. This will
create Australia's first campus-based conservation
corps.
The initiative has long been necessary, especially
when one realises the time, talents and energy of
people at universities. That time is well spent on
public land in national parks or coastal areas doing
restoration or rehabilitation work and work to assist
visitors.
The new program will provide an opportunity for a
large number of young Victorians to be involved
directly with nature conservation and to obtain
valuable work experience and social opportunities.
The new National Parks Service in Victoria has
commenced the process of identifying high priority
projects for volunteer participation. The types of
departmental projects to be supported will include:
work on alpine and coastal walking tracks; land
protection programs in national parks; and
protection and monitoring of threatened species.
To maximise participation, it is expected that a limit
of three weeks per person will apply. In many cases
the involvement will be less, so that more and more
people can become involved. We can expect there to
be a real spin-off of those volunteers wanting to
volunteer again on other projects.
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In total approximately 2000 person-hours of
volunteer work will be available through the
scheme, and that is money extremely well spent to
obtain those volunteers.
Over the months of December, January and
February hundreds and perhaps thousands of young
people will now be involved in practical
conservation work with the Australian Trust of
Conservation Volunteers in areas where there has
been land degradation or where land management
practices on public land need to be redressed.
In particular we want to send a message to
volunteers that we value their work. We want to
send a message to the ATCV that we appreciate
their contribution and we want to spend our money
wisely within the department to achieve something
practical on the land.

QUESTIONS ON NOTICE
The PRESIDENT - Order! The Notice Paper
bears 13 questions under the name of a former
member of this place, Mr John Brumby. In light of
past practice, I rule that in the normal course those
questions would be removed from the Notice Paper.
However, there is precedent for another member
adopting those questions. If that takes place, I
consider the recently adopted provisions of Standing
Order No. 71AA to be appropriate, and the 30-day
period, as set out in that Standing Order, would
have to start again because obviously the Standing
Order did not contemplate this circumstance.
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SUSPENSION OF STANDING
ORDERS - ANSWERS TO QUESTIONS
ON NOTICE
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That so much of the Standing Orders as require
answers to questions on notice to be delivered verbally
in the House be suspended for the sitting of the Council
this day and that the answers enumerated be
incorporated in Hansard.

Motion agreed to.
Hon. R. I. KNOWLES (Minister for Housing) For the information of honourable members, the
answers to be incorporated are to questions Nos 9,
11, 12, IS, 16, 19,23, 28, 29, 30, 31, 32, 33, 34, 35, 36,
37,38,39,40,42,43,49,50,51,52,53,54,55,56,57,
58,59,60,61,63,64,65,67,68,70,71,85,86,87,88,
89,90,91,92,93,94 and 95.

PETITIONS
Capital punishment
Hon. R. S. de FEGELY (Ballarat> presented a
petition from certain citizens of Victoria praying
that capital punishment be introduced in cases of
premeditated murder (3548 signatures)
Laid on table.

Preschool funding
However, if one refers to the form of the words, it is
clear that an explanation can be called for by the
member who asked the question, and in that context
the effect of the ruling is that those questions would
normally fall off the Notice Paper; but if another
member wished to adopt them they would be
deemed to be new questions as from the date of that
adoption.
Hon. B. T. PULLEN (Melbourne) (By leave)Mr President, I am prepared to adopt the questions
on the terms you have indicated.
The PRESIDENT -Order! That matter will be
a ttended to.

Hon. R. S. de FEGELY (Ballarat) presented a
petition from certain citizens of Victoria praying
that the rights of preschool children and their
parents be recognised and protected (684
signatures>
Laid on table.

State deficit levy
Hon. G. B. ASHMAN (Boronia) presented a
petition from certain citizens of Victoria praying
that the Council support an amendment to the
State Deficit Levy Act 1992 designed to fairly take
account of the individual's ability to pay (1433
signatures)
Laid on table.

BLF CUSTODIAN
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Eductor dredges
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Dietitians Board - Report, 1991-92.

Hon. G. R. CRAIGE (Central Highlands) presented
a petition from certain citizens of Victoria praying
that the use of eductor dredges be banned in all
rivers in Victoria (21 signatures)

East Gippsland Community College of TAFE Report, 1992 (two papers).

Laid on table.

Gaming Machine Control Act 1991 - Victorian
Gaming Commission (Amendment No. 2) Rules 1993.

Frankston College of TAFE - Report, 1992.

BLF CUSTODIAN
Gordon Technical College - Report, 1992.

Hon. HAD DON STOREY (Minister for Tertiary
Education and Training) presented report No. 23
given to Mr President pursuant to section 1A of
BLF (De-recognition) Act 1985 by the Custodian
appointed under section 1(1) of that Act.

Goulburn Valley College of TAFE - Report, 1992.
Holmesglen College of TAFE - Report, 1992.
Infertility (Medical Procedures) Act 1984 - Report on
Central Register, 1991-92.

Laid on table.

SCRUTINY OF ACTS AND
REGULATIONS COMMITTEE

Alert Digests
Hon. Louise ASHER (Monash) presented Alert
Digest No. 11, together with an appendix.
Laid on table.
Ordered to be printed.
Hon Louise ASHER (Monash) presented Alert
Digest No. 12, together with an appendix,
submissions, correspondence and minutes of
evidence.
Laid on table.
Ordered that report and appendix be printed.

PAPERS
Laid on table by Clerk:
Annual Reporting Act 1983 - Minister for Tertiary
Education and Training's report of 9 August 1993 of
failure of certain Colleges of TAFE to submit 1992
annual reports to him within the prescribed period and
the reasons therefor.
Batman Automotive College of TAFE - Report, 1992.
Box Hill College of TAFE - Report, 1992.
Central Gippsland College of TAFE - Report, 1992.

Interpretation of Legislation Act 1984 - Amended and
replacement documents to accompany Statutory Rule
No. 119/1992 (pursuant to the Gas and Fuel
Corporation Act 1958) tabled on 12 August 1992 which,
by section 32 (4) (b), are required to be laid upon the
table:
AS 1796 -1993 - Certification of welders and
welding supervisors.
AS 2593 -1990 - Boilers - Unattended and
limited attendance (as amended).
AS 3000 - 1991 - SAA Wiring Rules (as
amended).
AS 3772 -1990 - Fire protection of cooking areas
(as amended).
ASTM A 105/ A 105M - 92 - Standard
Specification for Forgings, Carbon Steel, for Piping
Components.
AG 210 -1984 - Approval requirements for
Electronic Flame Safeguards and Flame Detectors.
AG 504 - 1987 - Code of Practice for NGV
Refuelling Stations.
AG 102 - 1989 - Approval requirements for Gas
Water Heaters.
Law Foundation - Report, 1992.

Local Government Act 1989 Order in Council of 22 June 1993 suspending all
councillors of the City of Camberwell and
appointing an administrator for the council.
Order in Council of 20 July 1993 suspending all
councillors of the Shire of Strathfieldsaye and
appointing an administrator for the council.

PAPERS
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Melbourne College of Textiles - Report, 1992.

CastIemaine Planning Scheme - Amendment L7.

Moorabbin College of T AFE - Report, 1992.

Cranbourne Planning Scheme - Amendments LS8
and L75.

Murray-Darling Basin Commission - Report- 1991-92.

Croydon Planning Scheme - Amendment LSl.

National Companies and Securities CommissionReport, 1 July 1991 to 31 July 1992.
Northern Metropolitan College of TAFE - Report,
1992.
Ou ter Eastern College of TAFE - Report, 1992.
Patriotic Funds Council - Report, 1992.
Physiotherapists Registration Board - Report, 1992.
Planning and Environment Act 1987 - Notices of
Approval of the following amendments to planning
schemes:
Alberton Planning Scheme - Amendment L26.
Altona Planning Scheme - Amendments L26 and
L32.
Bairnsdale (City) Planning Scheme - Amendment
L34.
Bairnsdale (Shire) Planning SchemeAmendment Ll8.
Ballaarat (City) Planning Scheme - Amendment
L28.
Ballan Planning Scheme - Amendment L9.
Bannockburn Planning Scheme - Amendment
RLt.
Barrabool Planning Scheme - Amendment RLl.
Beechworth Planning Scheme - Amendment L23.
Berwick Planning Scheme - Amendments LSD,
LS4 and L55.
Bright Planning Scheme - Amendments L24 and
1.32.
Brighton Planning Scheme - Amendment Ll7
Part 2.
Broadmeadows Planning Scheme - Amendments
L4D, L46 and L47.
Bulla Planning Scheme - Amendments L67 and
L8D.
Bunninyong Planning Scheme - Amendment L42.
Camberwell Planning Scheme - Amendments
1.32 and 1.34.

Dandenong Planning Scheme - Amendments L17
Part 2, L2D, L23 and L25.
Daylesford and Glenlyon Planning Scheme Amendment LB.
Deakin Planning Scheme - Amendment L2D.
Diamond Valley Planning Scheme - Amendment
Ll9.
Doncaster and Templestowe Planning Scheme Amendments L56 and L57.
Echuca Planning Scheme - Amendments Ll7 and
L22.
Eltham Planning Scheme - Amendments 1.31 Part
1 and 1.39.
Essendon Planning Scheme - Amendments L27
and L43.
Euroa Planning Scheme - Amendments Ll2, L21
and L22.
Flinders Planning Scheme - Amendment LlD6.
Footscray Planning Scheme - Amendment L26
Part 1 and 1.35.
Frankston Planning Scheme - Amendments 1.36,
1.39 and L42.
Glenelg Planning Scheme - Amendment L4.
Greater Geelong Planning Scheme Amendments L35, R27, RLl and RLl3.
Hampden Planning Scheme - Amendment L6.
Hastings Planning Scheme - Amendments 1.36
Part 3, L66 Part I, L67, L83, L89 and L9D.
Hawthorn Planning Scheme - Amendment Ll8.
Heidelberg Planning Scheme - Amendments L44
and L58.
Horsham Planning Scheme - Amendment L4t.
Kara Kara Planning Scheme - Amendment 1.3.
Keilor Planning Scheme - Amendments LS5 to
L57, L59 and L60.
Kilmore Planning Scheme - Amendment L64.
Knox Planning Scheme - Amendments LSD Part 1
and L55 to L60.
Kyabram Planning Scheme - Amendment Llt.
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Leigh Planning Scheme - Amendment L7.
Lillydale Planning Scheme - Amendments L112
and L116.
Maffra Planning Scheme - Amendments L21 to
L23.
Malvern Planning Scheme - Amendments L17
and RL142.
Mansfield Planning Scheme - Amendment L1S.
Melbourne Planning Scheme - Amendments L76,
LSS, L113, L114, L121, L130 and L134.
Melton Planning Scheme - Amendment L29.
Metropolitan Region Planning Schemes Amendment R118.
Moe Planning Scheme - Amendment L2S.
Moorabbin Planning Scheme - Amendments Ll6
and L26.
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St Kilda Planning Scheme - Amendments L20
and L23.
Sandringham Planning Scheme - Amendment
Ll1.
Shepparton (Shire) Planning SchemeAmendment LSS.
Sherbrooke Planning Scheme - Amendments L69,
L71 to L73.
South Melbourne Planning Scheme Amendments Ll8 Part 3, L43 Part 1, L49, L63 and
L66.
Springvale Planning Scheme - Amendment L60.
Strathfieldsaye Planning Scheme - Amendment
LlO.

Sunshine Planning Scheme - Amendment L44
Part 1.
Swan Hill (City) Planning Scheme - Amendment

Mortlake Planning Scheme - Amendment L3.

LU.

Narracan Planning Scheme - Amendments L23
and L32.

Swan Hill (Shire) Planning Scheme - Amendment
L1.

Newstead Planning Scheme - Amendment L7.

Tallangatta Planning Scheme - Amendment L3.

Northcote Planning Scheme - Amendment L22.

Tambo Planning Scheme - Amendments LSS to
LS7.

Nunawading Planning Scheme - Amendments
L36, LS8 Part 1 and LS8 Part 2 and L62.
Oakleigh Planning Scheme - Amendment L28.
Omeo Planning Scheme - Amendment L3.
Oxley Planning Scheme - Amendment L7.
Pakenham Planning Scheme - Amendments L22
Part 2, L48, LS8, L74, L7S L77 and L78.
Phillip Island Planning Scheme - Amendment
L42.
Port of Melbourne Planning Scheme Amendments LS and LlO.
Preston Planning Scheme - Amendments L2B,
L33, L43 and RLl43.
Queenscliffe Planning Scheme - Amendment RLl.
Richmond Planning Scheme - Amendments L19
and L27.
Ripon Planning Scheme - Amendment L11.
Rodney Planning Scheme - Amendments L4B
and LS3.
Romsey Planning Scheme - Amendments L23
and L24.

Upper Yarra Planning Scheme - Amendments
L22.
Upper Yarra Valley and Dandenong Ranges
Region Planning Scheme - Amendment R11.
Victoria - State Section Planning Schemes Amendment S32.
Wangaratta Planning Scheme - Amendment L10.
Warragul Planning Scheme - Amendment L24.
Warrnambool (City) Planning SchemeAmendments L3B and L42.
Waverley Planning Scheme - Amendment L32.
Werribee Planning Scheme - Amendments L47
and LS3. '
Whittlesea Planning Scheme - Amendments LSS
and L78.
Williamstown Planning Scheme - Amendment
Ll9.
Wodonga Planning Scheme - Amendments L32,
L43 and LS6.
Wonthaggi Planning Scheme - Amendment Ll6.
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Yackandandah Planning Scheme - Amendments
LlO, Ll2 and Ll6.

Engine Drivers and Firemen's (General)
Award,1968.

Yarrawonga Planning Scheme - Amendments L2
Part 2 and Ll7.

Metal Industry (Engine Drivers' and
Firemen's) Award 1984.

Prince Henry's Institute of Medical Research - Report,
1992.
Richmond College of TAFE - Report, 1992.

Metal Industry Award 1984 - Part 1.
Metal Trades Award 1952 - The Victorian
Employers Federation.
Mobile Crane Hiring Award, 1988.

Rural Finance Act 1988 - Treasurer's direction of
11 June 1993 to Rural Finance Corporation.
Statutory Rules under the following Acts of Parliament:
Accident Compensation Act 1985 - Nos 121 and
122.
Aerial Spraying Control Act 1966 - No. 104.
Alpine Resorts Act 1983 - Nos 100 and 123.
Annual Reporting Act 1983 - No. 78, together
with copies of the following documents which, by
section 32 of the Interpretation of Legislation Act
1984, are also required to be laid upon the table:
Australian Accounting Standards:

National Building and Construction Industry
Award 1990.
National Metal and Engineering On-site
Construction Industry Award 1989.
Plumbing Trades (Southern States)
Construction Agreement, 1979.
Prefabricated Building (Off-site) Award, 1978.
The Carpenters and Joiners Award, 1967.
The Sprinkler Pipe Fitters' Award, 1975.
Transmission Line Construction in Victoria
Agreement 1981.
Co-operation Act 1981 - No. 76.

AAS 10 - Accounting for the Revaluation of
Non-current Assets.

County Court Act 1958 - Nos 82 to 84.

AAS 23 - Set-off and Extinguishment of Debt.

Cultural and Recreational Lands Act 1963No. 97.

AAS 25 - Financial reporting by
Superannuation Plans.
Architects Act 1991 - No. 77.
Associations Incorporation Act 1981 - No. 114.
Audit Act 1958 - Nos 107,108,132 and 140.

Drugs, Poisons and Controlled Substances Act
1981 - Nos 86, 93,136 and 137.
Education Act 1958 - No. 116.
Evidence Act 1958 - No. 106.

Bees Act 1971 - No. 88.

Financial Institutions Duty Act 1982 - Nos 91 and
135.

Boilers and Pressure Vessels Act 1970 - No. 110.

Fisheries Act 1968 - No. 147.

Conservation, Forests and Lands Act 1987No. 145.

Freedom of Information Act 1982 - Nos 129 and
130.

Construction Industry Long Service Leave Act
1983 - No. 139, together with copies of the
following documents which, by section 32 of the
Interpretation of Legislation Act 1984, are also
required to be laid upon the table:

Health Act 1958 - No. 95.

Australian Workers Union Construction and
Maintenance Award 1989.
Building Construction Employees and
Builders Labourers (Consolidated) Award
1982.
Electrical Contracting Industry Award 1992

Health Services Act 1988 - Nos 117, 120 and 138.
Historic Buildings Act 1981 - No. 90.
Intellectually Disabled Persons' Services Act
1986 - No. 115.
Land Tax Act 1958 - No. 112.
Legal Profession Practice Act 1958 -No. 146.
Lifts and Cranes Act 1967 -Nos 109 and 133.
Local Government Act 1989 - No. 134.
Magistrates' Court Act 1989 - Nos 103 and 113.
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Medical Practitioners Act 1970 -No. 118.
Melbourne and Metropolitan Board of Works Act
1958 - Nos 79 to 81, 96, 98 and 99.
Motor Car Traders Act 1986 - No. 131.
Murray Valley Citrus Marketing Act 1989No. 87.
Pay-roll Tax Act 1971 - No. 92.
Physiotherapists Act 1978 - No. 94.
Planning and Environment Act 1987 - No. 74.
Poultry Processing Act 1968 -No. 105.
Prevention of Cruelty to Animals Act 1986 No. 89.
Road Safety Act 1986 - Nos 125, 141 and 144.
Scaffolding Act 1971 - No. Ill.
Stamps Act 1958 - No. 10l.
Supreme Court Act 1986 -Nos 85 and 128.
Supreme Court Act 1986 - Corporations (Victoria)
Act 1990 - Nos 127, 142 and 143.
Tobacco Act 1987 -No. 119.
Transport Act 1983 -No. 126.
Transport Accident Act 1986 - Nos 72 and 102.
Water Act 1989 - No. 124, together with copies of
the following documents which, by section 32 of
the Interpretation o/Legislation Act 1984, are also
required to be laid upon the table:
Australian Accounting Standards:
AAS 1 - Profit and Loss or other Operating
Statements.
AAS 2 - Measurement and Presentation of
Inventories in the Context of the Historical
Cost System.
AAS 3 - Accounting for Income Tax
(Tax-effect Accounting).
AAS 4 - Depreciation of Non-Current Assets.
AAS 5 - MateriaIity in Financial Statements.
AAS 6 - Accounting Policies: Determination,
Application and Disclosure.
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AAS 10 - Accounting for the Revaluation of
Non-current Assets.
AAS 11 - Accounting for Construction
Contracts.
AAS 13 - Accounting for Research and
Development Costs.
AAS 14 - Equity Method of Accounting.
AAS 15 - Disclosure of Operating Revenue.
AAS 16 - Financial Reporting by Segments.
AAS 17 - Accounting for Leases.
AAS 18 - Accounting for Goodwill.
AAS 19 - Accounting for Interests in Joint
Ventures.
AAS 20 - Foreign Currency Translation
(Part A).
AAS 21 - Accounting for the Acquisition of
Assets (including Business Entities).
AAS 23 - Set-off and Extinguishment of Debt.
AAS 24 - Consolidated Financial Reports.
AAS 28 - Statement of Cash Flows.
Statement of Accounting Concepts:
SAC 1 - Definition of the Reporting Entity.
SAC 2 - Objective of General Purpose
Financial Reporting.
SAC 3 - Qualitative Characteristics of
Financial Information.
The Constitution Act Amendment Act 1958Statement of functions conferred upon the Electoral
Commissioner, 7 July 1993.
Tobacco Leaf Marketing Board - Report, 1 April 1992
to 31 March 1993.
Upper Yarra Valley and Dandenong Ranges Authority
Act 1976 - Regional Strategy Plan (1992) Amendment No. SO.
Vocational Education and Training (College
Employment) Act 1993 - TAFE College Employment
(Transitional Provisions) Order 1993.

AAS 7 - Accounting for the Extractive
Industries.

Wangaratta College of TAFE - Report, 1992.

AAS 8 - Events Occurring After Balance Date.

Western Metropolitan College of TAFE - Report, 1992.

AAS 9 - Expenditure Carried Forward to
Subsequent Accounting Periods.

William Angliss College of TAFE - Report, 1992.

ANNUAL LEAVE PAYMENTS (AMENDMENT) BILL
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Wimmera Community College of TAFE - Report, 1992.

..........

30 June 1993 (Gautte No. G24, 24 June 1993); section 34
(1) -15 July 1993 (Gautte No. G27, 15 July 1993) .

Mutual Recognition (Victoria) Act 1993 -1 July 1993

Proclamations of His Excellency the Governor in
Council fixing operative dates in respect of the
following Acts:
Accident Compensation (WorkCover Insurance) Act
1993 - Part 3, and sections 7 to 11, 15 to 17, 72, 78 (1)
(b), 79, 80 (1) (a) and (e), 85, 86, 89, 90, 98,103 to 108, 109
(1) and (2), 112 (2) and 113 -16 June 1993; sections 12
to 14, 18,20 to 26, 55, 57 to 71, 73,75,78 (1) (c) to (h) and
(2),83 and 101 -30 June 1993; Part 4 and sections 56,
74,76,78 (1) (a), 80 (1) (b) to (d), 80 (2), 81, 84 (2),91,99
and 109 (3) -1 July 1993; sections 96 and 97-1
August 1993 (Gazette No. 539, 16 June 1993).
Board of Studies Act 1993 - Sections 3 to 26 - 30 June
1993 (Gazette No. G24, 24 June 1993).

(Gazette No. G22, 10 June 1993).

Racing (Amendment) Act 1993 -Sections 3, 4, 7 to 9,
11,13 and 14 -1 June 1993; (Gazette No. 534, 3 June
1993); section 6 -12 July 1993 (Gazette No. G26, 8 July
1993); section 10 -1 August 1993 (Gazette No. G27, 15
July 1993).
Tertiary Education Act 1993 -Section 24 - 7 June
1993; remaining provisions -1 July 1993 (Gazette
No. G21, 3 June 1993).
The Victoria Racing Club (Amendment) Act 1993Sections 3 to 7 - 7 July 1993 (Gazette No. 549, 7 July
1993).

Casino Control Act 1991 - Remaining provisions27 May 1993 (Gazette No. G20, 27 May 1993).

Victorian Plantations Corporation Act 1993Remaining provisions -1 July 1993 (Gazette No. G24,
24 June 1993).

Children and Young Persons Act 1989 - Section 7 14 June 1993 (Gazette No. G22, 10 June 1993).

ANNUAL LEAVE PAYMENTS
(AMENDMENT) BILL

Commercial Arbitration (Amendment) Act 19931 July 1993 (Gazette No. G25, 1 July 1993).
Corrections (Management) Act 1993 - Whole Act
(except sections 5 and 6) -18 June 1993 (Gazette
No. G23, 17 June 1993).
Crimes (Criminal Trials) Act 1993 -Section 2721 June 1993 (Gautte No. 540, 17 June 1993); sections 4
to 26 and 28 -1 July 1993 (Gazette No. G25, 1 July
1993).
Debits Tax (Amendment) Act 1993 - Section 6 1 July 1993 (Gazette No. G24, 24 June 1993).
Education Acts (Teachers) Act 1993 - Section 12 8 July 1993 (Gazette No. G26, 8 July 1993).
Egg Industry (Deregulation) Act 1993 - Sections 3 and
10 -10 June 1993; sections 4 to 9 and 11 -12 June
1993 (Gautte No. G22, 10 June 1993).
Ethnic Affairs Commission Act 1993 -Sections 3 to
16 -17 June 1993 (Gazette No. 540, 17 June 1993)
Meat Industry Act 1993 -Section 84 -24 June 1993;
Part 2 (except section 6), Parts 3 and 4, Part 5 (except
sections 31, 32, 34 (1) and (3) and 39, Parts 6 to 8, Part 9
(except sections 81, 84 and 91) and Schedules 1 and 2 -

Second reading
Hon. R. M. HALLAM (Minister for Regional
Development) - I move:
That this Bill be now read a second time.

This Bill will ensure that the government's intention
in passing the Annual Leave Payments Act 1992,
which removes the obligation on employers to make
additional payments to employees solely for the
purpose of taking their annual leave entitlements, is
extended to employees who, for various reasons,
received complementary payments without a
linkage to an annual leave entitlement.
Prior to the passage of the Annual Leave Payments
Act in October 1992 most employers were obliged to
pay each employee an additional payment of 17.5
per cent of the average weekly salary of the
employee at the time of the annual leave of the
employee. This obligation no longer exists.
However, members of the Teaching Service
employed in government schools and members of
the TAFE Teaching Service employed in TAFE
colleges worked under awards, which are now
deemed to be individual employment agreements,
that provided for a similar payment of 17.5 per cent
of salary to be paid each year in respect of
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employment up to 30 June of that year. This
payment is not linked to the absence on annual leave
of the members of the Teaching Services.
Unfortunately the specific wording of the Act
bypassed this entitlement.
The government believes this anomaly is contrary to
the clear intention of the principal Act and that
members of the Teaching Services should not enjoy
benefits not available to all other employees. For this
reason this amendment will be deemed to have
come into effect on 28 October 1992, the same day as
the coming into effect of the principal Act.
The intention of the government is achieved through
this Bill by extending the various provisions of the
principal Act to include payments linked to a period
of service rather than an absence on annual leave.
The main impact of the principal Act, to remove the
obligation of employers to make this additional
payment, is not altered by these amendments.
I commend the Bill to the House.
Hon. D. R. WHITE (Doutta Galla) - I move:
That the debate be adjourned.

I suggest that the debate be adjourned until
Tuesday, 7 September. The government is seeking
belatedly to introduce and pass a major piece of
legislation without giving sufficient notice. On no
occasion in the past 10 years has a major piece of
legislation been passed in the period to be sought by
the Minister and the government without the
agreement of the Chamber. It is important that
people who are affected by the legislation - both
employers and employees - be provided with the
opportunity to make representations to members of
the Legislative Council independent and separate
from the Legislative Assembly. That opportunity is
not being provided for in the time frame suggested
by the Minister for Regional Development and,
therefore, I ask that the debate be adjourned until
Tuesday, 7 September.
Motion agreed to and debate adjourned.
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That the debate be adjourned until tomorrow.

The government has gone to some lengths to ensure
that adequate time has been made available for
people to consider the proposed legislation. In July
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when this legislation was first introduced, the
government sought the recall of the Legislative
Assembly so that the matter could be circulated in
the public arena for consideration. In fact, the
government used Standing Orders Nos 290 and
309A as a way of recalling the Legislative Council
for a one-day sitting to discuss this matter.
As the Minister said, there is some urgency for the
legislation to be passed now. Following my
discussion with the Leader of the Opposition, who
expressed concern that the government might seek
to use the urgency provisions, the government
decided to recall the Legislative Council tonight so
that the Standing Orders and the general practice
could be adopted, which is not at all unusual. The
legislation has been introduced in the Assembly and
will be allowed to lay over for a considerable time so
that it can be considered by the opposition and
members of the community, as happened in this
House almost a month ago.
There have been many times in the past when the
coalition, in opposition and in government, has
facilitated such an occurrence. What the government
is seeking to do is perfectly rational and is the logical
practice which has applied in the past and which we
hope will continue in the future.
The government has gone to considerable lengths to
ensure that the rights of members of this House are
protected. Despite Significant provocation on many
occasions, the government resisted the temptation to
use its numbers to gag the debate. That has not been
the situation in the other place. That tradition has
been followed in this place during the past
10 months, and I trust it will continue to be followed.
Hon. B. E. Davidson - Is that intended as a
threat?
Hon. R. I. KNOWLES -It is a statement of fact
based on practice. We have established our
credentials in this place. We have never sought to
use our numbers in this House to gag debate and
have provided the opportunity for any member who
wishes to make a contribution to do so. That will
continue to be the case in the debate on this Bill,
which has been in the public arena for almost a
month. It is quite in order for the government to
seek the adjournment of the debate on the Bill until
tomorrow so that the debate can continue. If the
House agrees to the measure, it can be implemented
to meet the timetable that the Minister has said is
required. I urge the House to agree to the motion.
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Hon. D. R. WHITE (Doutta Galla) - On the
question of time, for the reasons I have outlined I
move:
That the word "tomorrow" be omitted with the view of
inserting in place thereof the words and expression
"Tuesday, 7 September".

House divided on omission (Members in favour
vote No):

Ayes,26
Asher, Ms
Ashman, Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr (Teller)
Bowden, Mr
Brideson, Mr
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr

de Fegely, Mr
Evans, Mr
Forwood, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles, Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Varty, Mrs
Wells, Or (Teller)
Wilding,Mrs

Noes, 10
Henshaw, Mr
Hogg, Mrs
Ives, Mr
Kokocinski, Ms (Teller)
Mier,Mr

Nardella, Mr
Pullen, Mr
Theophanous, Mr (Teller)
Walpole, Mr
White,Mr

Pairs
Skeggs, Mr
Strong, Mr
Guest, Mr

McLean, Mrs
Power, Mr
Davidson, Mr

Amendment negatived.
Motion agreed to and debate adjourned until next
day.
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Second reading
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - I move:
That this Bill be now read a second time.

The purpose of this Bill is to bring certainty and
clarity to land titles in Victoria and to create a basis
for the resolution of an issue which has significant
implications for all Australians.
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The public debate that has occurred in this country
following the decision handed down by the High
Court in June 1992 in the case of Mabo and Others v.
The State of Queensland and known as Mabo No. 2
has been marked as much by confusion and lack of
understanding of the possible implications of the
decision as by anything else.
The Mabo judgment is not well understood by most
Australians. That is not surprising given the history
of the Mabo case itself and the evolving nature of the
claim in respect of islands in the Torres Strait which
was eventually the subject of the High Court's
decision.
The claim commenced in 1982 when Eddie Mabo,
David Passi and James Rice, members of the Meriam
people who occupied the Murray Islands in the
Torres Strait, brought an action against the State of
Queensland and the Commonwealth of Australia
claiming that the Crown's sovereignty over the
islands was subject to the land rights of the Meriam
people based on the local custom and traditional
native title.
The claim as originally made related to individual
garden plots of land and not for the islands as a
whole. The matter was originally listed in the High
Court, which subsequently sent it to the Supreme
Court of Queensland for fact finding and
determination. The findings of the Queensland court
did not support the claims to the garden plots.
However, the claim was then amended on its return
to the High Court to include a claim for title to the
total land mass of the islands on behalf of the
Meriam people.
The High Court's decision given in June 1992 relates
only to the island of Mer, the largest of the Murray
Islands group. In granting the amended claim the
High Court declared that the Meriam people were
entitled, as against the whole world, to possession,
occupation, use and enjoyment of the lands of the
island of Mer, save for a parcel of land that had been
leased to the trustees of the Australian Board of
Missions and any parcels that had been validly
appropriated by the Crown for purposes that were
inconsistent with the continued enjoyment of the
rights and privileges of the Meriam people.
The High Court did not make a specific declaration
in relation to the islands of Dauar and Waier.
The effect of the declara tion by the High Court in
rela tion to the island of Mer has widely been
regarded by other potential claimants, and those
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supporting them, as applying to the entire
Australian mainland, as the Murray Islands form
part of the Commonwealth of Australia.
This is based on the majority decision of the High
Court as to the common law of Australia with
reference to land titles. The majority found:
(1) That the Crown's acquisition of sovereignty over

Australia cannot be challenged in an Australian
court.
(2) That on acquisition of sovereignty over a particular
part of Australia the Crown acquired title to that
part of the land.
(3) That despite the acquisition of sovereignty and the
inability of a local court to challenge that
sovereignty, native title to land survived but that
the acquisition of sovereignty exposed that native
title to extinguishment by a valid exercise of
sovereign power inconsistent with the continuing
right to enjoy the native title.
(4) That where the Crown has validly alienated land by
granting an interest that is wholly or partially
inconsistent with a continuing right to enjoy native
title, the native title is extinguished to the extent of
the inconsistency.
(5) That, similarly, where the Crown has validly and
effectively appropriated land to .itself and the
appropriation is wholly or partially inconsistent
with a continuing right to enjoy native title, the
native title is extinguished to the extent of the
inconsistency.
(6) That the incidence of any given native title to
particular land, and the persons entitled to it, is to
be ascertained according to the laws and customs
of the indigenous peoples who, by those laws and
customs, have a connection with the land.

It follows from the decision of the majority of the
High Court that, in the case of grants of freehold or
leasehold interests in Crown land made before the
commencement of the Commonwealth Racial
Discrimination Act on 31 October 1975, any native
title to the land affected by the grant is extinguished.
It was the view of the majority that such grants
made before that date did not give rise to any right
to compensation on the part of Aboriginal persons
who might claim to have any such native title.
It follows from the views of the majority of the High
Court that the extinguishment of native title arising
from the grant of freehold or leasehold interests in
respect of Crown land made before the Racial
Discrimination Act 1975 was effective even though
no right to compensation was proVided.
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The decision of the High Court left unanswered the
question whether the reservation of land under
legislation such as the Crown Land (Reserves) Act
1978 (temporary or permanent) had the effect of
extinguishing native title. The pOSition of persons
occupying Crown land under licences was also left
unclear.
According to the view of the majority of the High
Court in the Mabo case, existing freehold and
leasehold titles to land granted in Victoria before the
1975 Commonwealth Act are secure and the Crown
is not exposed to claims for compensation in respect
of the extinguishment of any native title which may
have resulted from such grants. On the other hand,
observations in the judgments of the three judges in
the minority suggest that this is not so and that even
in the case of such grants claims for compensation
may be made available and the titles themselves
may be open to challenge.
The aspect of the decision of the High Court,
particularly of the majority judgment, that has
caused the greatest uncertainty arises from the
references to the 1975 Commonwealth Act and its
possible effects on the validity of grants of interests
in Crown land since 31 October 1975.
The court made no clear statement upon those
effects, but the judgments have cast a cloud of doubt
over the validity and effectiveness of such grants. It
is for this reason that the Victorian government has
found it necessary to introduce this Bill today.
It would be an understatement to say that the Mabo

decision has created a great amount of uncertainty
within Victoria, and throughout the wider
Australian community and international investment
communities.
Last month, at the Council of Australian
Governments meeting, the Commonwealth had an
unequalled opportunity to secure a national
response to the decision of the High Court. The
Commonwealth failed to rise to the challenge and it
was apparent that the Prime Minister, Mr Keating,
sought to achieve political and social goals beyond
the resolution of the Mabo decision. It was also clear
that the Commonwealth had not understood the
various States' land laws and land management
systems.
Sadly, the meeting of the heads of government in
Melbourne came literally within minutes of reaching
an agreement which would have begun the process
of a national resolution. The unwillingness of the
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Commonwealth to address the central issues
requiring resolution was - and still is - a tragic
abrogation of national leadership and national
responsibili ty.
The Victorian government is not willing to stand by
and allow this crucial issue to drift and heighten
uncertainty at a time when major economic and
social issues are adversely impacting on a number of
Australians.
The government inherited an economy devastated
by the gross, irresponsible and culpable
mismanagement of the former Labor government
and we have had to focus on making the tough
decisions necessary to restore the State to a sound
financial footing so that business will once again
have the confidence to invest in Victoria. We cannot
afford to wait and see whether the Commonwealth
is capable of structuring a sensible and workable
response to the Mabo decision when it is blindingly
obvious that international investors will have strong
reservations about investing in this country until the
Mabo issue is resolved.
For the sake of Victoria's long-term economic
security it is imperative to act now to reassure
potential investors in Victoria that this State
welcomes and encourages economic growth in an
investment climate which is secure.
It is equally important for other Australian
governments to act immediately and we hope our
actions will encourage the Commonwealth and all
States to pass legislation prior to Christmas to secure
this nation's needs.
It is totally unacceptable that titles and other
interests, bona fide granted and issued to companies
and individuals who have acted in good faith in
relation to such titles and interests and who have
operated and incurred obligations relating to them,
should be placed in a position of uncertainty. If
Victoria is to have a sound basis for economic
recovery and development it is vital that existing
interests in land are not under threat.

I also make it clear that the problems associated with
the title issue did not suddenly come upon the
Commonwealth. Meetings of officers had been
proceeding for many months and all the States had
advised the Commonwealth that there would be
serious practical problems in trying to link matters
arising from the decision of the High Court with
other objectives such as reconciliation.
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The people of Australia and Victoria should be quite
clear about the options open to governments in
dealing with the High Court's Mabo decision.
Firstly, we can do nothing immediately but just wait
and see what develops over time. If we accepted that
position it would abrogate our responsibility as
legislators. We would see potential major mining
investment dry up in Australia and Victoria and a
rapid deterioration in Australia's international
reputation.
Secondly, there are some who would seek to reverse
the High Court decision. That in my opinion could
only be done by the Commonwealth government
legislating, probably substantially altering or
repealing the Racial Discrimination Act 1975.
The Prime Minister has indicated that he has no
intention of doing that. Therefore, the reality is that
the States can do nothing, individually or
collectively, to alter the High Court decision except
publicly campaign for the Federal government to
change its position.
That at best would take years, would still not
guarantee a change and would be very divisive
within the Australian community.
The issue would probably be addressed only if one
political party at a Federal election had a policy to
address the core Mabo decision and was
subsequently elected and acted on its policy. At best,
such an option is again at least two years away and
the country cannot wait that long for resolution of
this issue.
This, in turn, simply leaves two other options.
The first is to accept the Keating approach, which is
to recognise native title, and at the same time
address his concept of reconciliation with the
Aboriginal community.
That goes well beyond the Mabo decision of the
High Court and itself is divisive as it establishes two
categories of Australians - Aboriginal and
non-Aboriginal - for all time, and in such a way
that the non-Aboriginals are then positively
discriminated against. That is obviously
unacceptable and extremely divisive.
The second option is to find a middle path that
recognises that the Aboriginal community is special,
that restores security to land titles issued, that
provides a mechanism that deals sensibly and
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logically with the High Court decision and ensures a
process by which we arrive at a point of time in
Australia when all Australians are considered and
treated equally before the law.
The Bill seeks to put into effect the second option.
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the first Mabo decision in 1988, concerning the
operation of the Queensland Coast Islands
Declaratory Act 1985, found that the effect of the
Racial Discrimination Act was to ensure that no
racial group could be arbitrarily deprived of
property in any manner contrary to that applying
generally to other sectors of the community.

In short the Bill has four objectives:
1.

It validates all titles and other grants of interest
issued since 31 October 1975.

2.

It provides a mechanism by which Aborigines,
individually or collectively, can make claims
in respect of Crown land allocated since 1975
before the Victorian Supreme Court, to have
that court determine whether native title,
based on the High Court Mabo case, existed
or was affected by the allocation of the land
for the purposes of granting compensation.

3.

4.

If it existed and was affected, the Supreme
Court
can determine whether compensation should
be paid and, if so, the level of compensation.
The legislation provides 15 years for the
lodging of claims.

The Bill now before the House validates all titles and
other grants of interests issued since 31 October
1975, the date of commencement of .operation of the
Racial Discrimination Act, and the appointed day,
which will be the day on which clause 6 of the Bill,
the validation provision, comes into operation by
proclamation.
However, the Bill does not simply seek to overcome
the uncertainty surrounding the operation of the
Commonwealth Racial Discrimination Act by
validating titles and other interests alone.
The Bill sets up a clear and open process whereby
any Aboriginal person or group claiming to have, or
to have had, a customary title that is affected by the
grants made between 31 October 1975 and the
appointed day, who can demonstrate to the
satisfaction of the Supreme Court the existence of
that title, can obtain monetary compensation.
The Victorian government has received advice from
the Solicitor-General and Crown Counsel that the
requirements of the Racial Discrimination Act in this
context will be complied with if provision is made
for the payment of compensation on just terms and
the assessment of that compensation by due process.
In considering this aspect of the Bill it should be
remembered that the majority of the High Court in

As it is generally the case that the government will
not acquire any individual's property rights without
compensation, the payment of compensation in
relation to any past interference with any possible
customary title by the validation provisions of the
Bill now before the House ensures that there is no
discriminatory treatment.
It is useful at this stage to outline in more detail the
nature and structure of the Bill. The Bill validates all
titles in respect of land issued between 31 October
1975 and the appointed day and provides that such
titles are not subject to any customary title.

To ensure that absolute certainty is achieved, the
range of "titles" validated by clause 6 of the Bill is
wide enough to cover all interests in or in respect of
land, including licences of any sort. This result
follows from the definition of "title to land" and
"interest" in clause 3 of the Bill.
Aboriginal persons and groups will be able to claim
compensation for any customary title affected by
grants made since 1975.

If any customary title has been unaffected by a grant
made during the period in respect of which the Bill
operates, there is no compensation payable in
relation to that title. The simple reason is that the Bill
in no way affects the continued existence of such a
title, which would, of course, have to be proved in a
court after due process, as occurred in the Mabo case
itself.
Claims for compensation under the Bill are to be
made to the Minister and provision is made for
advertisement of the claim and the ability for
interested persons to lodge submissions or
objections in relation to that claim.
In making a decision in relation to any given claim
the Minister is required to consider any submissions
or objections. If the claim is accepted by the Minister
and no objections have been lodged, the Minister
and the claimants may enter into a deed of
settlement of the claim and have that settlement
ratified and confirmed by the Supreme Court.
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The Minister shall be the Minister responsible for
Crown lands in Victoria.
It is only if the claim is disputed or if an objection is

lodged and not withdrawn that it would be
necessary for any claim to proceed to the Supreme
Court. Under the terms of the Bill it is the Supreme
Court which has jurisdiction to deal with claims.
This government believes the appropriate tribunal
for the determination of these claims is the Supreme
Court. Disputes over land titles and interests should
be settled by a body with undisputed jurisdiction
and credibility.
The Bill provides that in considering claims the
Supreme Court may be assisted by a Referee of
Customary Titles. This is akin to the power already
vested in the Supreme Court by section 77 of the
Supreme Court Act 1986, which allows the court in
any proceeding to call in the assistance of one or
more specially qualified assessors.
The ability of the court to call on the aid of a Referee
of Customary Titles simply ensures that the court
will have the capacity to call for the assistance of
such expertise as it requires in the determination of
claims for compensation.
As with its current powers in relation to the
appointment of assessors, the court is not bound by
the findings of a Referee of Customary Titles.
The Bill also makes provision for claims to be lodged
with a Registry of Aboriginal Claims. Any orders of
the Supreme Court in relation to claims will also be
lodged with that registry. This will ensure that the
processing of claims is open and tha t any other
Aboriginal groups claiming an interest in land can
be made aware of a claim. It is also for this reason
that the Bill makes provision for any claim to be
advertised widely and notice given to any parties
potentially affected.
Under the scheme of the Bill, the level of monetary
compensation in relation to a disputed claim will be
determined by the Supreme Court if the claimant is
able to demonstrate to the satisfaction of the court
that the claimant has a customary title affected by a
grant made between 1975 and the appointed day or
that but for the making of that grant the claimant
would have had a customary title.
In assessing the level of any monetary compensation
payable the Supreme Court must determine the
compensation which constitutes compensation on
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just terms in respect of the loss or diminution of
rights under the customary title. In so doing the
court is to have regard generally to the manner in
which compensation is determined for the
compulsory acquisition of land under the Land
Acquisition and Compensation Act 1986, making
provision for compensation for loss of enjoyment of
rights under the customary title since 31 October
1975.
The reference to the manner of determination of
compensation under the Land Acquisition and
Compensation Act 1986 will ensure that the holders
of any proved customary title are treated no
differently from the holders of other forms of
interest in land in relation to compensation for that
interest.
The Bill uses the term "customary title" throughout
rather that the term "native title" as used by the
High Court in the Mabo judgment. Customary title
has been adopted as the preferred term as it better
reflects the nature of "native title" being, as it is,
governed by the customs of the holders of such a
title and not capable of definition without reference
to those customs.

It needs to be made very clear that the
Commonwealth to date has not been able to provide
a clear definition of what it means by "native title".
In adopting the term "customary title" the Bill

makes no attempt to codify that title or otherwise
define or recognise it beyond reference to the
incidence of Aboriginal tradition.
The exact nature of any proven customary title for
which compensation is sought will be a matter for
the Supreme Court to determine in any given case.
This puts claimants in a position no different
position from that of the claimants in the Mabo case
itself.
It should be noted that ownership of minerals and
petroleum will not be affected by this Bill, nor will
compensation be payable for them to any customary
title claimant. To so provide is not to be
discriminatory or to the detriment of any customary
title as no other holder of an interest in land in this
State has any ownership of minerals or petroleum or
is able to claim compensation in relation to the same.
To make any different provision in relation to
customary title would be to discriminate against the
holders of other forms of interest in land.

LAND TITLES VALIDATION BILL
22

COUNCIL

Similarly, the Bill provides that any claims for
compensation in relation to customary title claimed
to be adversely affected by grants of land to which
the Bill applies must be lodged with the Minister
within 15 years of the commencement of operation
of clause 7 of the Bill, which provides for claims to
be made.
The period of 15 years has been chosen as being the
limitation period provided for in section 8 of the
Limitation of Actions Act 1958 in relation to actions
to recover land.
In choosing this period, the government is therefore
giving claimants under this Bill the same period
available to any other citizen seeking to challenge
land title claims in which to identify their rights and
seek compensation.
The uncertainty created by the Mabo decision has
been exacerbated by mixing a number of objectives
and trying to link resolution of the technical problem
of a land title issue with a social issue of
reconciliation. It is highly likely that the
Commonwealth, prior to the election, made a
number of commitments to Aboriginal groups
which it ultimately became obvious it was unable to
deliver. The Commonwealth has continued to
exhibit a paralysis of policy.
Of course, as I have said, one option for this
government is to wait for the Commonwealth to
introduce legislation of its own that is capable of
providing a truly national solution. Regrettably we
have yet to see any hard evidence that the
Commonwealth is prepared to adopt an approach to
the Mabo decision that will remove uncertainty.
A second option available to us at the State level has
been to introduce our own legislative response that
seeks to go beyond the Mabo decision affecting land
titles since the passage of the Commonwealth's 1975
Racial Discrimination Act.
However we have decided that such a course of
action would serve no useful purpose when what is
clearly needed is a genuine national response from
the Commonwealth.
The legislation I introduce today achieves a first and
important step in providing for Victoria security for
up to 18000 land titles granted in this State from
1975 to the date of assent of this legislation.
Secondly, I hope the leadership exhibited by the
government will act as a catalyst for the
Commonwealth and other State governments to act
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quickly to respond to the Mabo decision, provide
investment security again and enable legislatures
and those in the private sector to redirect their
attention and efforts back to the more important
problems confronting Australia.
It is important to note that this Bill does not
contemplate in a legislative sense any future
arrangement relating to possible claims on
unalienated Crown land from the date of Royal
assent onwards. That is a deliberate decision. Future
arrangements beyond the period 1975 to 1993
must - I repeat, must - be resolved as a national
issue. The Commonwealth must accept its
responsibility in this regard and produce a
commonsense response acceptable to the Australian
community.

I also point out that this legislation in no way
acknowledges or accepts the concept of native title
beyond the degree of acknowledgment and
acceptance received by the Mabo decision itself.
Anyone claiming to have such a title must prove the
same in the Supreme Court, as would be the case
with any other citizen asserting a claim against the
Crown.
The decision of the High Court requires a response
that resolves the uncertainty of titles granted in this
State from October 1975 until now. The legislation
achieves this objective and goes no further. It is now
incumbent on the Commonwealth government to
show some leadership on this issue. International
investors are looking at Australia with increasing
alarm, and we face the prospect of Australia
becoming an investment wasteland.
The Commonwealth government will have the
support of the government if it displays a capacity to
produce legislation that provides a national solution
to the challenges created by the Mabo decision. The
Premier has already written to the Prime Minister in
terms that made it very plain that agreement
between the Commonwealth and Victoria was, and I
reiterate remains, possible.
The Commonwealth's action to support the security
of the title for the McArthur River project in the
Northern Territory was decisive and welcome and
potentially sets a precedent for dealing with future
land title issues. The Commonwealth has since lost
its way in resolving the challenges created by the
Mabo decision for grants issued since 1975.
Nor should we ignore the possible impact of the
claim served on Weipa in Queensland by the Wik
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people and more recently by the Yorta-yorta people
in northern Victoria. It is clear that those claims are
an attempt to extend the boundaries of the Mabo
decision. If the Weipa claim reached the High Court
and was upheld, all land titles granted since 1788
would be placed in jeopardy. We can therefore not
afford to ignore the enormous challenge the Mabo
decision has presented to the Australian community
and its elected representatives, both State and
Commonwealth.
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Given that the aim of the Bill is to ensure certainty
and that it sets up efficient processes to deal with
compensation claims, it is necessary to ensure that
there is a single claims process relating to customary
title in respect of land titles. It is for this reason that
the Bill requires claims to be brought only in
accordance with the Bill and prevents the bringing
of other actions in relation to the period covered by
the Bill.
It would have been preferable for this legislation not

Whether we agree or disagree with the High Court's
ruling, given the Commonwealth government's
determination not to revisit the decision, legislatures
around Australia have no option but to address the
decision as quickly and responsibly as possible. We
are doing that today.
My government is ready to work cooperatively to
achieve a viable national resolution. However, I
indicate that the Victorian government reserves the
right to re-enter the legislative field to protect its
citizens if the Commonwealth fails to act, if any
Commonwealth legislation discriminates between
one group of Victorians and another, or if the High
Court in its wisdom were to further put at risk titles
honestly and fairly gained. What is needed now is
some commonsense national leadership from the
Commonwealth.
I wish to make a statement under section 85(5) of the
Constitution Act 1975 explaining the reasons for
altering or varying that section in this Bill. Clause 28
of the Bill provides that it is the intention of that
clause to alter or vary section 85 of the Constitution
Act 1975 to prevent the Supreme Court:
1.

Entertaining proceedings to which section 24 or
section 26(2) applies.

2.

Entertaining proceedings in respect of customary
title in or in respect of land to which section 6
applies, except in accordance with the Bill.

3.

Awarding compensation in respect of the matters
referred to in section 26, except as provided by the
Bill.

The reasons for limiting the jurisdiction of the
Supreme Court are these: the purpose of the Bill is to
validate land titles and to set up a clear procedure
for the lodging, consideration and adjudication of
claims for compensation for customary title
adversely affected by titles granted between the
commencement of the Commonwealth Racial
Discrimination Act 1975 and the appointed day.

to have been needed; however, the drift has gone on
far too long. The legisla tion I now present to the
Parliament provides a fair and reasonable means
whereby all existing land titles granted in Victoria
between October 1975 and now are made secure
while at the same time enabling those who are able
to prove land claims facilitated by the Mabo decision
to receive redress via the Supreme Court.
The Bill has been framed with one overriding
objective: to ensure equality before the law for all
Victorians. The significance of the Mabo decision
cannot be overemphasised. The Victorian
government has a duty to respond to the High Court
judgement in order to protect the rights of all
citizens of this State. It would be a gross dereliction
of duty for the government through omission to
compromise one of the basic tenets of a free society:
the right to private property and the security of
private property for those who hold legal title to
land.
It is the view of the government that a workable

national response to the Mabo decision is required
now. It cannot be putpff for another six months or
more. To do so would condemn Australia to further
economic decline.
With this legislation Victoria has responded and has
met its responsibilities. It is now up to the
Commonwealth to do likewise. After all, it was the
Prime Minister, Mr Keating, who not long ago
coined the phrase "One Nation". He must now act to
secure one nation, for one people, with one destiny.
I commend the Bill to the House.
Hon. D. R. WHITE (Doutta Galla) - I move:
That the debate be adjourned until Tuesday,
7 September.

In moving this motion I direct the attention of the
Leader of the Government to the words he used in
debate in this place on 4 April 1990, as recorded at
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page 542 of Hansard, when introducing a motion on
the adjournment of Bills that related to the
introduction of one of his initiatives on how to deal
with legislation at the end of a session. In speaking
to that motion - we now have a similar motion in
the Notice Paper - at the end of the session he said:
This is an important reform that will alter the way the
Victorian Parliament operates on a permanent basis. It
is a necessary change to counteract the way Parliament
has been degraded in Victoria and the way that
scrutiny of legislation has been reduced to an
alarmingly low level.
Parliamentary scrutiny of Bills and the proper
oversight of Ministers is being dangerously
compromised by the practices of the Cain government.
The motion is necessary to ensure that provocative
proposed legislation is given close scrutiny by all
members of Parliament rather than being rushed
through Parliament in a way that will harm the
community.
Vital Bills are currently given cursory overview
because the government has reduced the number of
sitting days of Parliament and has tried to rush through
legislation in the dying days of each sessional period.
That is an unprofessional, undisciplined and
thoroughly unsatisfactory situation. Reform must occur
otherwise Victorians will find themselves subject to
faulty legislation or the victims of errors by Parliament
which have occurred because Parliament did not have
the capacity or the time to thoroughly assess the
measures put before it.

In speaking to that motion, as you, Mr President,
Mr Storey, Mr Knowles and Mr Birrell did on many
occasions, the point was always made during a
period of ten and a half years that the practices
adopted by the Assembly for adjourning debates
were not sufficient reason to justify introducing a
Bill in this place and resuming debate on it the next
day. That was a practice and tenet.
Whenever a Bill was introduced into this House and
the then government sought the resumption of
debate in the same week or even in the next week, it
was always told over its ten and a half years in
government that that was not a sufficient period for
adjournment. It was rarely the case that debate on a
Bill was adjourned for less than a fortnight. It was
rarely the case that debate on a major Bill was
adjourned for less than four to six weeks and, when
the National Party and local government Bills were
involved, it was rarely the case that the then
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government was able to resume debate in the same
session.
Mr Ken Wright would seek an adjournment until the
next session, and he would be ably assisted by
Mr Baxter, Mr Hallam and Mr Evans on matters of
principle and community consultation. For ten and a
half years they spoke at length on the issue of the
adjournment of debates. On the arrival of every local
government Bill to this House Mr Hallam picked up
the baton and spoke on the adjournment without
relief and without qualification, as a perfectly
well-trained National Party representative.
Generally the spirit of what members of the National
Party were suggesting was that an adjournment
from one session to another was not enough for a
local government Bill and that they wanted more
time. Moreover when it came to the day on which it
had been agreed the .deba te would be resumed, it
was frequently the case that the member due to
resume the debate was not ready, often with good
reason, and would seek a further adjournment,
which had to be agreed upon. Mr Knowles,
Mr Birrell, Mr Storey, Mr Baxter and Mr Hallam
requested such action. Of course, Mr Wright sought
more than that! Those honourable members
expected to get such adjournments time after time
for debate on major Bills. They saw it as custom and
practice.
Hon. R. I. Knowles interjected.
Hon. D. R. WHITE - Mr Knowles interjects
saying that all the others were at fault.
Hon. R. I. Knowles - I did not say that at all.
Hon. D. R. WHITE - You were the exception,
the good guy.
Hon. R. I. Knowles - I said that I am tempted to
challenge you to nominate the occasion on which I
sought additional time. I have no idea when it was.
Hon. D. R. WHITE - You must have because
you were the Opposition Whip for most of the ten
and a half years. We have not forgotten you.
Hon. R. I. Knowles interjected.
Hon. D. R. WHITE - In response to the
interjections of the now Leader of the Government,
every year during Christmas felicitations the then
Leader of the Opposition paid tribute to the way
Mr Knowles ran opposition business. Mr Knowles
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was sending the messages to the then government
on behalf of opposition members who were not
ready and who constantly requested extensions to
the time for which debates were adjourned. The
custom and practice were that the business of the
House was adjourned.
By way of contrast, immediately on the achievement
of office by the coalition the Employee Relations Bill,
the Accident Compensation (WorkCover) Bill and
the State Deficit Levy Bill were treated essentially as
urgent Bills in the spring session last year. They
were rushed through the House without adequate
debate and it was agreed that that was not a proper
method of dealing with vital Bills. In fact the Leader
of the Government made it clear at the start of this
session that that was an exception. He also made a
commitment at the start of the autumn session that
what had occurred in the spring session last year
would not be repeated.
The Land Titles Validation Bill is a significant
measure. There has not been adequate consultation
with all sections of the community, and certain
people, especially the Koori community, have
continued to maintain that they have not been
adequately consulted. It is clear that the response
from the other States is not as expected, and the
Leader of the Government said in his
second-reading speech:
I hope that the leadership exhibited by the government
will act as a catalyst for the Commonwealth and other
State governments to act quickly to respond to the
Mabo decision.

No such initiative has emerged. It is clear that not
only is this an issue that requires consultation with
groups from within the State, but it is a Bill that
requires consultation with bodies interstate. Because
of the nature of the investment community which is
affected it requires consultation with mining
companies, both Australian-owned and
international; pastoral interests, both
Australian-owned and international, and human
rights bodies within Australia and internationally.
Debate on the Bill should be adjourned until after
the commencement of the Federal Parliamentary
spring Budget session to see the nature of the
Federal legislation. Notwithstanding the claims of
the government about the supposed urgency of this
Bill, for obvious reasons the likely outcome is that
although its second reading will be debated the Bill
is unlikely to be proclaimed in the immediate future
and it will await Federal legislation. If it were to be
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passed without regard to complementary Federal
legislation it is likely that it would contravene the
Racial Discrimination Act and may require
substantial amendment.
No other State has introduced legislation. The
question that has not been adequately addressed in
the Minister's second-reading speech is the need for
the immediacy of its introduction. There is no
evidence from groups across the political spectrum
in Victoria that the proposed legislation is needed at
this time. In addition, other States have not seen fit
to follow Victoria's move in introducing legislation.
We are aware that Queensland needs to introduce
legislation because of stage 2 of the CRA Ltd \Veipa
project, and that must be complemented by Federal
legislation. We agree with that.
Hon. R. M. Hallam - So if we gave you advice
on this specific investment at risk, you would agree
to the legislation?
Hon. D. R. WHITE - We have not been
informed.
Hon. R. M. Hallam - But if I gave you advice of
the investment risk, would you agree to the
legislation?
Hon. D. R. WHITE - The appropriate way to
have done that was in the second-reading speech,
and that has not occurred.
Hon. M. A. Birrell - That is why we have a
second-reading debate.
Hon. D. R. WHITE - The reason for the
legislation should be outlined in the second-reading
speech.
Hon. R. M. Hallam - If I gave you the name of
the investment at risk, would you then agree?
Hon. D. R. WHITE - Not only must the Minister
give the name of the prospective investor, but the
opposition is entitled to the opportunity of meeting
and speaking with that investor. That is not
unreasonable with a public issue where it has been
demonstrated that legislation in Queensland is
necessary because of events that occurred in 1958,
but it is clear that the same reason for the
introduction of the legislation has not been
demonstrated here.
It is important to direct to the attention of the

President during this debate on the motion for
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adjournment that since 3 October the only
qualitative difference between the conduct of the
Upper House and the Lower House is that the
Upper House debates the Committee stage of major
Bills and to date the debate on the Bills has not been
guillotined. That that does not occur in the
Legislative Assembly is an adverse reflection on the
Assembly, not a positive reflection on the Upper
House. The justification for the existence of the
Upper House cannot depend on the inadequacy of
the performance of the Lower House but rather
must rely on the manner in which it deals with
legislation in its own right.
The Senate is seen throughout Australia as relevant
to public debate in Canberra, but the same cannot be
said within the Victorian community about the
conduct of the Legislative Council. The community
does not see the Legislative Council as being distinct
from the Legislative Assembly; the community is
hardly aware it exists and does not see anything
about its conduct that significantly enhances the
debate that occurs elsewhere.
I make it clear that precedents have been set for the
conduct of this House. Never in a lO-year period did
the National Party allow one local government Bill
to be introduced and passed in the same session of
Parliament. Mr Birrell always supported the
Honourable Ken Wright in seeking adjournment of
debate on those Bills. Mr Knowles, Mr Birrell and
Mr Storey argued for time on every major Bill. When
that was provided they almost invariably argued on
the due date for the resumption of debate on major
Bills that they were not ready and they wanted
further time. Mr Knowles is aware that they argued
ferociously that because a Bill had been introduced
in the Assembly and time was allowed in another
place it was not relevant to the deliberations of the
Legislative Council.
Mr President, there was another person who argued
for time on major Bills, time on resumptions of
debate, time to consult with constituents and time
separate from consideration in the Assembly. That
person was the former Leader of the Opposition in
the Upper House, a former frontbencher in the
Upper House, a former frontbencher recycled to the
back bench in the Upper House. He argued that the
practices of the Upper House needed to be kept
separate and distinct from those of the Assembly.
That person was the Honourable Bruce
Chamberlain, who argued continually for ten and a
half years, firstly as Leader, secondly as
frontbencher and thirdly as backbencher, that
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sufficient time should be allowed for consideration
of new Bills.
In accordance with your new pOSition as
President - which was not your preferred position;
you wanted to be on the front bench - it is your
responsibility to have regard to the custom and
practice of argument which has been led by
members over a long period and which was strongly
fought for.
Mr President, you were foremost among those who
advanced that argument. So far as I am concerned,
there must not two sets of conduct - one set of
conduct, which Mr Birrell argued for when talking
about the general proposal, and another set of
conduct concerning the specific proposal that after a
Bill is introduced adequate time ought to be given
before debate on it is resumed.
Is there any evidence to suggest that the passing of
this Bill is being sought publicly by any section of
the community?
Government Members - Yes!
Hon. D. R. WHITE - Which groups are being
quoted as seeking the passage of the Bill? If the
government claims such arguments are being
advanced, where is the evidence that other States are
doing the same thing? Why is the same thing not
happening in New South Wales, the Northern
Territory, Western Australia and Tasmania? Why is
it that none of those States will move until Federal
legislation has been introduced. Mr President, it is
important - Hon. Rosemary Varty - He's over here, not
down there!
Hon. D. R. WHITE - I am glad Mrs Varty has
interjected. In response I point out that during the
second-reading speech the Leader of the
Government at no stage addressed the Chair. He
was facing in your direction, Mrs Varty -or where
you are supposed to be sitting. If you are interested
in interjecting, I point out that you are out of your
place!
Because the legislation is Significant the Legislative
Council ought to be allowed to deal with it
appropriately - but that is not happening. The
opposition does not believe a case has been made
that the debate be resumed tomorrow. I repeat,
Mr President, that for more than 10 years you
consistently argued that adequate time should be
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made available for all major debates. I make it clear
that the opposition expects you to define the
practices of this House in accordance wi th the
arguments you led during those 10 years. Moreover,
we expect the same consistency from the
government frontbench. For those reasons I have
moved that the debate be adjourned until Tuesday,
7 September.
The PRESIDENT -Order! I believe it would be
better if the House dealt with the motion that the
debate be adjourned, after which it can debate the
question of time.
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at the last minute. At that time, on behalf of the
government the Premier made it clear that Victoria
would introduce legislation to bring certainty to
land titles issued since 1975. He also recognised that
although additional issues needed to be addressed,
they were separate and distinct.
The Premier announced that Parliament would be
recalled for a special sitting to address the Mabo
decision. The Legislative Assembly was recalled to
enable the government to introduce the legislation,
after which that House adjourned to allow three
weeks for further discussion.

In response to the latter remarks of the Leader of the
Opposition, I remind him that the Chair has no vote
on issues such as these. The progress of the debate is
entirely a matter for the House. Any views
expressed by an occupant of the chair before
assuming that office are irrelevant. Because I have
no vote I do not have any opportunity to influence
the debate. The matter is entirely in the hands of the
House.

in support of his argument the Leader of the
Opposition quoted Mr Birrell, who was then the
Leader of the Opposition. I shall quote Mr White's
response to Mr Birrell, as reported at page 548 of
Hansard of 4 April 1990:

Motion withdrawn by leave.

They are his own words, yet Mr White has argued
that debate on the Bill should be adjourned for
another month. An argument could well be made
about whether Parliament ought to legislate now or
whether it should wait. But that is an argument
about the substance of the Bill, not about the
question of time. The motion seeks the resumption
of the debate tomorrow so that the opposition may
canvass the issues it wishes to canvass.

Debate adjourned on motion of Hon. D. R. WHITE
(Doutta Galla).
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That the debate be adjourned until the next day of
meeting.

The arguments I put when speaking to the previous
motion are also relevant to this motion. The House
has just heard the Leader of the Opposition
advancing arguments as to why the Labor Party will
oppose the Bill. The opposition is attempting to
avoid a debate on the issues of substance by
introducing a red herring, arguing about whether
the Legislative Council should debate the legislation
tomorrow or, as the motion moved by the Leader of
the Opposition would have it, in almost one month's
time.
After receiving Significant representations from a
broad cross-section of the Victorian community the
government recognised the urgent need to bring
some certainty to the debate on the issue. During the
recent Council of Australian Governments meeting
in Melbourne the Premier worked extremely hard to
formulate a Commonwealth-State agreement. The
proposal was agreed to by all the States but, despite
almost getting there, the Commonwealth withdrew

I do not agree with Mr Birrell's contention that every
Bill that has come from another place must be delayed
for two weeks.

The Leader of the Opposition suggests that the
Legislative Council now has a role different from
that which it had during the 10 years of Labor
government - and that is clearly the case. The
Victorian electorate has always made conscious and
deliberate decisions about the composition of the
Legislative Council. Throughout the 10 years of the
previous government, the Victorian electorate
refused to trust the Labor Party with a majority in
both Houses. They deliberately and consistently
gave the coalition in this place a mandate to ensure
the maintenance of checks and balances. But on
3 October last year the Victorian electorate gave the
coalition government an overwhelming two-to-one
majority in both Chambers.
The Leader of the Opposition seemed happy to refer
to what happens in Federal Parliament. But the
Federal government often uses its numbers in the
House of Representatives to guillotine between 40
and 50 Bills in one motion at the beginning of a
sitting week, which means that many Bills are
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passed by that Chamber without debate. Despite
that, the Leader of the Opposition holds up the
practices of the Federal Parliament as being ideal.
He may think that Parliamentary scrutiny and
debate are not important, but that is not a view held
by the government parties in this Chamber.
That is why, despite its overwhelming majority and
despite significant provocation from the Leader of
the Opposition and some of his colleagues over the
past 10 months, the government has refused to listen
to the suggestion that it should use its numbers to
guillotine debates. The government has ensured that
each honourable member has had the opportunity of
canvassing any issue on any Bill. The Leader of the
Opposition may think that that is not - Hon. B. E. Davidson - What about your
assurance about not rushing through Bills? Tell us
about that.
Hon. R. I. KNOWLES - You nominate one Bill
where we have denied an honourable member the
opportunity to take part in debate.
Hon. B. E. Davidson - What about the
assurance?
Hon. R. I. KNOWLES - In not one debate have
we denied any member of this Chamber an
opportunity to canvass any issue on any Bill.
The government takes some pride in the fact that
despite its numbers in the House it has maintained
the tradition and spirit of the Chamber as a place of
debate. No limitation has been imposed on the time
spent on Bills. I acknowledge that the first spring
sessional period under the Kennett administration
was extraordinary and not one the government
would want to repeat. During the autumn sittings
this year the government allowed more time for
debate and avoided late night sittings. The order of
the proposed legislation that was due to be debated
was agreed to informally by the government and the
opposition. We met on a daily basis. The
government indicated the Bills that it wanted
passed. If, as happened on a number of occasions,
the opposition said it would prefer to debate other
issues first, the government accommodated its
wishes, and it intends to continue that process.
.The government introduced Bills and debated them
in another place so that this House would be in a
position to introduce and read them a second time
so that they would be on the Notice Paper to be
debated at the resumption of Parliament for the

Wednesday, 11 August 1993

spring sessional period. Why did the government do
that? Because it wanted to have timely debate and a
smooth transition of legislation through Parliament.
That process does not happen on its own. It happens
because the government and the opposition work at
it and are committed to ensuring that legislation has
an orderly passage through Parliament.
The Leader of the Opposition has dragged red
herrings across the trail, no doubt as a bit of a stunt.
It has more to do with trying to give substance to the
attempt by the proposed new Leader of the
Opposition in the other place, John Brumby, to place
the abolition of the Legislative Council on the
agenda. If that is the Labor Party's wish, the
government is happy to accommodate debate on the
issue. However, it should not go unremarked that
not once during its 10 years in government did the
Labor Party introduce a Bill to abolish the
Legislative Council.
Many honourable members vividly recall 1982 when
we were approached by Labor Party members
asking for a clear undertaking on our part that we
would never accommodate a Bill to abolish the
Legislative Council. Some of them were petrified
that their own party would introduce and
implement what was then Labor Party policy. The
Labor Party quickly abandoned the policy but, as a
bit of a stunt, it appears that Mr Brumby is now
trying to resurrect it. After listening to the Leader of
the Opposition in tonight's debate, it appears that he
is trying to give some substance to it.
If that is the issue, let the opposition put forward a

motion and the government will accommodate
debate on it. The government is quite happy to
haunt the opposition in the electorate, but let us not
choose debates about the timing of the adjournment
of debate on Bills as a vehicle for trying to get that
issue up, as has been suggested tonight.
The government has adopted a proper practice,
which has been followed in the past, where major
Bills, having been introduced, read a second time,
adjourned for a period in the other place and
debated, have been introduced in this House and the
debate has taken place on the next day or, very often
at the end of the session, on the same day. That is all
the government is proposing on this occasion. The
government has gone to some trouble to ensure that
proposed legislation has been made available in the
public arena so that members of all parties from
both Chambers have been able to canvass issues of
merit. Despite it being on the public record, the
government is not under any obligation to say who
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is calling for the Bill to be passed. The reasons why
the Bill must be passed were covered in the
Minister's second-reading speech.

Hon. R. S. IVES - That is all the opposition is
asking. It is essential that the House have a proper
adjournment period so that it can fulfil its proper
role and debate the issues rationally.

If the opposition intends offering substance to its

argument, where is the widespread demand that the
Bill should not proceed at this time? There is no such
demand. The overwhelming majority of Victorians
know and understand that the proposed legislation
is urgently needed. Many Australians are looking to
the Victorian Parliament to respond in a positive
and constructive way. I urge the House to agree to
the adjournment of the debate on the Bill until
tomorrow so that all the issues can be fully
canvassed and Parliament can deliberate on whether
the legislation proceeds.
Hon. R. S. IVES (Eumemmerring) - In speaking
on the Land Titles Validation Bill, I simply say what
a rich and terrible performance from the
government. Look at them, a bunch of yelling,
shouting and screaming clowns who have the nerve
tosay--

Honourable members interjecting.
The PRESIDENT - Order! I remind honourable
members that the debate at this stage is on the
period of the adjournment of the debate.
Hon. R. S. IVES - Rest assured, Mr President, I
shall contain my arguments to the question of time. I
believe I have six substantial arguments on the
question of time. In response to Mr Knowles I
simply say what a topsy-turvey world it is. He
claims the opposition does not want to have a
significant debate, but how can we have a significant
debate when there is nothing to debate? If debate on
the Bill is adjourned until tomorrow, we will not
have a significant debate in the House because of the
six pOints that I will laboriously and painstakingly
go through.

Honourable members interjecting.
Hon. R. S. IVES - I encourage members of the
government, instead of yelling and shouting and
screaming, to take note of my six points. I look
forward to a detailed rebuttal of my arguments
point by point, if government members are capable
of doing so. The issue is not whether we will have a
reasoned debate tomorrow but whether the
government, by the weight of its numbers, will force
the Bill through.

Honourable members interjecting.

Another reason why opposition members believe
adequate time for debate is necessary is that the Bill
is one of the most important to come before
Parliament. In a sense the Bill is essential to our
concept of regarding ourselves as a nation. The Bill
is a turning point in our history. It is a Bill that we
have to get right. Bills of much less significance have
been introduced and adjourned for months when
~ere has been no pressing need for them to be
passed. What is the urgency about this Bill? Where
are the representations? The opposition is not aware
of them. It is really Mr Knowles's speech that is the
red herring tonight - it is a speech without
foundation.
Mr Knowles sanctimoniously told the House that
the government never gags debates in this House,
but last year opposition members were sick of
debating Bills at 6 o'clock, 7 o'clock and 8 o'clock in
the morning when they were sleepless and groggy.
They were cajoled and encouraged by Mr Knowles
to get on with it. He said, "Come on, move! Why are
you wasting time? You said we would finish by 8
o'clock". We agreed to go on because we promised
we would. Although we were absolutely groggy and
ashen faced we were forced to debate Bills, yet
Mr Knowles sanctimoniously claims that the
government never gags debate. He said the
government simply followed the tradition and spirit
of the House. What a wretched performance from
Mr Knowles. I hope the House never again hears
such a patronising, sanctimonious, stupid remark as
Mr Knowles's statement that the government never
gags debate.
Secondly, in reply to Mr Knowles's comment, he has
had his opportunity to speak.
Hon. R. I. Knowles interjected.

Honourable members interjecting.
The PRESIDENT - Order! It is impossible for
the Hansard reporter to hear the contribution of
Mr Ives while 10 other members are speaking at
once and a couple of others are shouting. I ask
Mr Ives to continue without assistance.
Hon. R. S. IVES - I believe, Mr President, that
there are at least six substantial reasons for allowing
the Bill to lie over for further consideration and
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consultation. I will list the six substantial reasons in
an abbreviated form. I believe you will consider they
are a sound and legitimate argument for
adjournment of the debate.
The first reason is the drafting weaknesses and
inconsistencies in the Bill and the as yet unknown
consequences highlighted by the Scrutiny of Acts
and Regulations Committee in its Alert Digest No. 12.
The second reason is the fear that we will simply be
passing an ill-considered piece of legislation which
will result in long and protracted litigation. The
process adopted for the passage of the Bill does not
meet the expectations of the citizens of Victoria;
there is a need for a national framework
complemented by State legislation, not the other
way around. The fact is that, as it stands, this piece
of legislation is a stunt and is unlikely ever to be
proclaimed.
Finally, the process adopted belittles the role of the
Legislative Council.
I can assure you, Mr President, that even if I appear
to stray slightly from the track, all of my arguments
are firmly anchored in those six issues.
The Scrutiny of Acts and Regulations Committee
found inconsistencies in the definitions used in the
Bill such as "Aboriginal person" and "title to land",
and felt that there should be consistency across
legislation. At this time we do not know the full
ramifications of the change from the term "native
title" to "customary title". The committee considered
the matter should be referred to Parliament.
How can we have a sustained, intelligent debate in
the Parliament in an atmosphere of partisan debate
when the committee itself has said that we do not
know the consequences of the definitions used in the
Bill? It is nonsense! There is even the possibility of
non-compliance with the Federal Racial
Discrimination Act. Again the committee came to no
conclusion on the matter but said that it is a complex
legal issue that should be debated in Parliament.
If you, Sir, consider the performance of the House
tonight, do you believe that a complex legal
issue--

The PRESIDENT - Order! There is too much
audible discussion in the Chamber.
Hon. R. S. IVES - Thank you, Mr President; you
have proved the point! Does anyone think, given the
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atmosphere in this Chamber, that this House can
conduct a rational debate on a complex legal issue
without substantial research and investigation when
honourable members do not know the full
ramifications? Of course it cannot!
There is also the question of whether claims for
native title should be heard before a tribunal or the
Supreme Court. We have been told that the Supreme
Court will have altered and modified procedures,
but we have been given no indication of how that
modification of procedures will occur. Without
discussion by the Supreme Court of what modified
procedures will be put in place we are debating the
issue blind. At this stage we do not have sufficient
information to allow us to have an intelligent debate.
The second point I made concerned fears that this
legalistic framework may produce unnecessarily
protracted litigation. Until we know the sorts of
procedures that are to be used by the Supreme
Court, the fear expressed by the Deputy Leader of
the Federal Liberal Party, Mr Reith, which has also
been expressed by the National Farmers Federation,
is that we will end up with legislation that will result
in sustained litigation and that that would be the
worst of all possible worlds. No-one in this House
can be expected to debate this issue rationally while
members of the Federal Liberal Party express that
fear and until we can understand the ramifications
of the problem.
The next point concerned the expectations of the
Victorian people. The Age editorial of 9 August
discusses public expectations about Mabo. It refers
to a Saulwick poll conducted on the Mabo case, the
results of which were published in the Age. The poll
showed that: 51 per cent of respondents believed
that Aborigines should have a veto over mining on
land held under native title; 50 per cent did not
believe Aborigines should have to pay for land they
had occupied since white settlement; more
importantly, Australians were concerned about the
possible economic effect of Maboi and 88 per cent of
respondents correctly understood the principle that
Aboriginal people can claim only land with which
they have had a long and continuous historical
relationship.
Given the complex nature of the issues and the
degree of fearmongering and misinformation
surrounding the Mabo issue, the results of that poll
reflect well on the Victorian public. The
second-reading speech claim that there is confusion
about the nature of the Mabo judgment does not
seem to have been borne out by the poll.
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In reflecting on the poll, the Age editorial stated:
The Mabo debate was always going to be protracted
and messy. The High Court's decision not only
extended the range of the common law by thousands of
years, it also went to the essence of our perception of
ourselves as a nation. The debate has been volatile and
intense, but now, 14 months after the decision, certain
realities are beginning to emerge that, we believe, will
form a basis for resolution of the issue.
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I mentioned that the attitudes of the Australian
people have changed. The Saulwick poll, articles in
local newspapers, television documentaries and
journal articles all indicate that the public is ahead of
Parliamentarians and law-makers on this point. It is
silly for us to ignore this process and to attempt to
rush an issue of such importance through this House
with unseemly haste. It adds insult to injury to be
told that we have not been gagged and that we have
the opportunity of speaking for 24 hours
continuously.

Further on the editorial states:
No-one should deny that the Mabo decision has
presented an enormously complex and difficult social
problem. Despite the difficulties, the evidence suggests
that Australians remain committed to a fair outcome on
Mabo for the Aboriginal community. That is something
our politicians would do well to remember.

The expectation is, therefore, that the debate is going
well and that the community is reaching an
understanding of the issues. The opposition believes
that to force the legislation to be debated tomorrow
will simply curtail this process, will not result in a
satisfactory outcome and will reflect badly on those
who force it through this House.
If one looks to comparable countries such as New
Zealand, Canada and the United States of America
one sees they have been forced to grapple with the
problem of an indigenous nation within the
boundaries of a nation State. The issue is too
important for our future for us to achieve only a
shoddy, bad or less than satisfactory result simply
because we rushed the matter through the House.

Attitudes of Australians are changing. The Saulwick
poll I referred to suggests that Australians expect
their governments to achieve a fair and equitable
result.
The PRESIDENT -Order! As I indicated earlier,
the debate before the House is a limited one. I
believe the matters now being raised by Mr Ives are
matters of substance which would properly be
matters of debate when the substantive issue comes
before the House. Earlier Mr Ives was dealing with
matters that were strictly matters of time, and I
invite him to confine his remarks to that issue.
Hon. R. S. IVES - That was only one of the six
reasons. I thought we should take the attitude of the
Victorian people into account. I will deal with the
points in an abbreviated way.

The fourth point was the need for a national
framework complemented by State legislation. It is
inconceivable to have a process whereby six States
introduce their own legislation. Then somehow it
would subsequently be the job of the Federal
government to pull this patchwork into some sort of
coherent national response. The Victorian
government may well believe it has the model
legislation that the Commonwealth and other States
should follow, but that is not the belief of the
opposition. Victoria's action has not been matched
by any other State; it is a topsy-turvy process and
will simply result in the reversal of priorities to
which any national government should adhere. For
that reason, it would be inappropriate for the
government to pursue its intended action.
The next point is we simply see this as a stunt.
Victoria has minimal exposure for native title claims
compared with other States. The opposition is
prepared to evaluate examples of substantial title
claims hindering investment, if the government can
produce them. Why the urgency? Why on earth is
the State government so desperate? The claim is
made in the second-reading speech that somehow or
other Victoria is legislating on behalf of Western
Australia and Queensland. I have no doubt that
Queensland and Western Australia would have
more exposure to title claims than in Victoria. Why
are those States not doing anything? It is because
they realise the absurdity of all States producing
their own legislation. If no other State takes this step,
Victoria will be isolated. That is another reason why
the opposition asks for a longer period of
adjournment for debate; in that time it can examine
the Commonwealth legislation to be introduced by
the Federal government in the spring sessional
period.
The final point concerns the presumed role of the
Legislative Council. That matter was referred to by
Mr White and it raises the point that it is
unsatisfactory for us to be told that a debate has
never been gagged. What is this place? Is it a rubber
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stamp chamber? Is it a safeguard for the coalition
parties?
Mr White has given examples to illustrate that that
attitude is very much part of the government's
attitude despite the rhetoric; its members state that
attitude at every opportunity.
I have four brief quotations to illustrate my point. I
refer to debate on the Legislative Council (Abolition)
Bill (No. 2), dated 22 April 1959. On that occasion
Mr Hamer said:
My second reason for thinking the second Chamber is
necessary is that it undoubtedly is a good thing for
legislation to be debated twice. That is not quite the
same as having twice as many speakers in one House.
By that, I mean to say the same result would not be
achieved if all the members of this Chamber were
suddenly to become members of another place. In the
short time I have been here, many Bills have been
greatly improved by amendments introduced in this
House, some of them resulting from more mature
thought on the legislation.

The opposition believes this House is being denied
that process.
I also refer to the well-known journal of political and
social comment, the Kyneton Telegraph of
25 September 1979. That newspaper refers to the role
of the Upper House. The then President of the
Legislative Council, Mr Grimwade, is quoted as
saying:
The Legislative Council, the Upper House in the
Victorian Parliament, is not just a House of review. This
may have been its traditional role and certainly this
"pause for thought" is a very real reason for its
existence. It is our safeguard against the instant tyranny
of a government. It gives the people a chance to make
an input into the legislative process and often
legislation is improved and modified by suggested
amendments.

They are very telling points. I now turn to consider
some short points about the Legislative Council
(Abolition) Bill.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - On a point of order,
. Mr President, regardless of whether it is a short
point or long point, such a point is not relevant to
the debate before the House, which is whether we
should debate a Bill tomorrow or in a month. As
Mr Knowles has said, if we want to debate the
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abolition of the Upper House, we will entertain that
during time allotted for Opposition business and we
can have a fascinating debate about the meaning of
life. I ask you, Sir, to direct Mr Ives to the question
before the House.
Hon. R. S. IVES (Eumemmerring) - On the
point of order, Mr President, I am briefly
establishing that for a long time the coalition has
argued that legislation is improved through a proper
review and understanding of Bills brought to this
House. I am merely pleading that case and asking
that the government honour its word.
Hon. D. A. NARDELLA (Melbourne North) On the point of order, Mr President, Mr Ives was

substantiating points made in historical material
which are relevant to the present debate about the
adjournment of debate on the Bill.
An honourable member interjected.
Hon. D. A. NARDELLA - It is not filibustering;
my comments relate to the point of order raised by
Mr Birrell.
Hon. M. A. Birrell - What, abolishing the Upper
House?
Hon. D. A. NARDELLA - I am against the point
of order raised by Mr Birrell.
The PRESIDENT - Order! I uphold the point of
order. Until now the honourable member has been
carefully relating his remarks to the question of time.
I believe the quotations he is reading to the House at
present refer to the role of a second House as a
chamber of review and not to the question of how
much time a second House has to review legislation.
I invite Mr Ives to move to his next point.
Hon. R. S. IVES (Eumemmerring) - I have listed
six interrelated points about why the government
should not force the Bill through this House
tomorrow, irrespective of whether honourable
members are given the opportunity to speak on the
Bill until 5 a.m., 6 a.m., or even 7 a.m. the next day. I
hope my argument is rebutted by the government
point by point. But if it cannot and if the debate is to
resume tomorrow, the proceedings will become
farcical. Such a situation gives the government no
credit.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - The government is not
adopting a special position here; it is continuing past
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practice. Indeed, the government has gone out of its
way not to use its numbers in this House and in the
other place to restrict debate.
The government took the unusual step of recalling
Parliament and extending the sitting hours so that
more days would be available specifically to deal
with this issue. That has been a substantial
concession by the government and ensures tha t we
have a special, unique and dedicated opportunity to
debate the Bill. That action could be regarded as
classic evidence of the fact that the government has
gone out of its way to accommodate debate on the
Bill.
The government took the further step of introducing
the Bill in the other place and not seeking to have it
debated and passed in that week, which is clearly
within its control if it wanted to use its numbers in
the way the opposition has alleged. Instead, the
government introduced the Bill in the other place
and then adjourned debate on it for some weeks.
Therefore, the opposition has had almost a month to
assess the Bill.
The government deliberately gave the opposition
time to research and study the Bill. There is virtually
no other precedent for the government having gone
so out of its way to have a special sitting of
Parliament and it has allowed a reasonable
adjournment period when it could have ruthlessly
used its numbers to pass the Bill without adopting
either of those courses.
A point I have made quite deliberately over the
years is that you should, if you have a larger
legislative agenda that has a high degree of
controversy, and there is the capacity to do so, have
extra sitting days. And that is exactly what this is: it
is an addendum to the published plans of the
government for days when we would sit. I find it
extraordinary that the motion is to extend the debate
by almost another month.
The PRESIDENT - Order! The only motion
before the House is the motion moved by
MrKnowles.
Hon. M. A. BIRRELL - I am sorry; I mean the
motion that has been moved and is now being
sought to be extended. The proposition is not based
on precedent and it is certainly not based on the
practice of this place. It suggests that these
arguments about the so-called need to consult are
nothing more than a desire to delay the Bill. My
colleague the Minister for Housing made it clear that
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that was an argument of substance as to whether the
Bill should be passed; it was not an argument as to
whether it should be debated, and I welcome the
introduction of a proposal that the Bill should not be
passed.
I could see that latter argument being suggested
quite meritoriously, but it is not one meritoriously
put forward as a reason for not debating the matter,
particularly when almost a month has elapsed in
which members could have discussed the matter
and particularly when the government - which has
a majority in both Houses as a result of an
overwhelming popular mandate - has gone out of
its way to assist the opposition by giving it plenty of
time to discuss the matter.
The government has quite consciously not used its
position to abuse the processes and practices of this
place. We have quite consciously not used the gag
motion despite provocation, and we have quite
consciously ensured that people who want to speak
on Bills can do so. We have quite consciously
attempted to ensure that the rules of this place are
different from the rules of the Lower House.
In taking that stand, the government points out that
this must be seen as a two-way street. You cannot
have the government providing more than three
weeks for analysis and then have from the
opposition the extraordinary proposition that the
debate be extended for another month. Why another
month? The precedent was set when on 4 April 1990
Mr White said he did not agree that an adjournment
of two weeks was always necessary.
Of course, the opposition is not putting forward a
proposition based on logic, nor is it putting forward
a proposition based on precedent or one that pays
due regard to the generosity of the government's
treatment.
We look forward to there being debate on the Bill;
we look forward to hearing a case that the Bill
should not be passed if that is the opposition's
stance. As out of kilter as that is with public opinion
and with the position of its Labor Party colleagues in
other States, it is nevertheless legitimate for the
opposition to run with that idea; but instead of that
argument it is trying to run away from the debate,
and we reject that proposition.
Hon. B. T. PULLEN (Melbourne) - Two issues
are legitimate in discussing the question of time and
whether the debate should occur tomorrow or on
7 September. One issue is whether we are dealing
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with important legislation in a reasonable and fair
manner; the other is basically the credibility of this
House as a distinct part of the operation of
Parliament.
I want to link that carefully to the position that has
been put forward by the Minister for Housing.
Having observed the Minister for some 10 years, I
have come to respect his ability to put forward
cogent argument and to exhibit considerable logic. I
do not always agree with him but he is logical in the
way he presents a view.
Sometimes we are not 100 per cent involved in the
issues we have to put forward on behalf of our
parties but that is part of party practice, and in live
debate the Minister for Housing has done his job
with considerable distinction. Today, however, I
believe not one of his arguments stands up, and I
will deal with them in detail. His first point was that
we are avoiding a debate and that is the reason why
we want to have the matter adjourned to 7
September. I totally reject that point. To have a
debate which actually means something and which
can add value to the contributions made in the
House requires time. Otherwise, it is basically sails
flapping loosely in the wind: there will be no
movement because no matter how many people
stand up and make points and no matter how many
errors are discovered in the Committee stage,
nothing can happen to alter one word of the
legislation because it will not return to this House; it
will not be dealt with by the Legislative Assembly.
The Leader of the Government in this House
suggested that the government was making a
gesture by providing time for debate. I would argue
that we do not need the gag because it is irrelevant.
A debate conducted without the ability to influence
the matter is a false debate. The debate is simply a
judgment as to whether people can exhibit some
knowledge of the subject, because at the end of the
day it is arranged so that there is no time for changes
to occur.
The point of Mr White's request for an adjournment
until 7 September is to give potential for change to
occur. If something were discovered in the
Committee stage it would be possible for an
alteration to be made and for the Legislative
Assembly to deal with it - unless there is no
intention to proclaim the legislation and the whole
thing is a sham and it is intended that the Bill will
just sit there until 7 September. In that case, the
government's stance is truly a farce and it is merely
being a show pony.
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The government wants it both ways. It would be
more honest if it simply guillotined the debate, as
occurred in the other place. It would be more honest
if the government said that there was not much
point in talking any further because, no matter what
anyone said, it would make not a jot of difference; to
talk about the substance of the Bill in this House
without a possibility of alteration is a farce.
The other point the Minister for Housing made was
that there was an urgent need for certainty, but this
situation will not bring certainty. It is a complicated
situation, and its complications go beyond details of
the Bill because many matters that can be challenged
in the courts as constitutional issues are brought into
question. It will give people no comfort to see the
Bill passed, because they know all the additional
steps and hurdles and other uncertainties that exist.
People want to know what the Commonwealth will
do and what position the courts will take, so it is a
total fiction for the Minister for Housing to put up as
a reason for our acting on the Bill tomorrow the
proposition that to do so would provide some
certainty for the people. It certainly does not do that
and I find it surprising that the Minister would even
venture to put forward that argument.
The Minister for Housing is aware of the
complexities involved in this matter, but he has not
stood up and put an argument that is worthy of him.
He and the Minister for Conservation and
Environment have put the most surprising
argument. They have said that it does not really
matter because this House is different from when
the coalition was in opposition. They are implying
that this House does not have any role to play if the
numbers are determined at an election - that is,
that this House is one creature when the
government has a majority and a different creature
when the government does not have a majority.
Effectively, the Minister for Housing said that the
House should be mothballed when the government
has been given the majority vote of the people and
that there should not be any impediments to the
operations of this House because it is now a different
creature. That means that the words uttered while
the coalition was in opposition do not have to be
honoured; they were just wonderful ideas. The
coalition said anything it liked while it was in
opposition but it does not have to hold to those
comments because the Minister for Housing has said
so and because the government now has the
numbers. The people have spoken and the
government does not want the opposition to delay
its legislation.
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The government believes the legislation should be
passed just because it has a mandate. The
government has said that because the Labor Party
did not have the numbers in this House when it was
in government that this House could be used
differently. This House argued for a number of
things in a principled way but suddenly they do not
apply because the Minister for Housing says the
people have spoken. That argument is unworthy of
him; he has not grasped the import of them.
BaSically, he is saying that the operations of this
House cannot stand above the raw numbers. He is
saying that if the government has the numbers, the
government can act according to them.
Perhaps he really believes that; I did not think he
did. If he wants to operate that way and wants to
have consistent rules in this House and in the other
House, he should stop saying that he is being
generous and has provided different rules in this
place from those that apply in the other place - he
would not have to agonise over having said one
thing and justifying why he did the other. He is part
of the government, and the House operates along
the lines decided by the government. The Minister
for Housing should stop pretending that this House
plays a different role from the Assembly. When it
comes to the crunch and the government needs to
take a tactical or political approach the rules are
thrown away; yet they are brought back when less
important legislation is being considered.
The government is continuing to provide a different
set of rules for different situations, but rules are
really tested in critical situations, and this is a critical
situation. No-one would argue that this is not
substantial legislation. All Australian people,
including all Koories, consider this to be an
important piece of legislation. All of us feel strongly
about it because we all have individual views about
the rights of Koori people to land.
Mr White's opinion still stands - this is substantial
legislation and it deserves better treatment by the
Parliament. It ~eserves a more credible process by
which it can be properly reviewed. This House
should not be a fiction. If the government believes it
is relevant, the Bill should stand up to analysis. The
time factor is not essential because this legislation
requires other action to be taken; it is just one small
cog in the wheel. It requires a national settlement of
the matter. It is yet to be seen how it will fit into the
national picture. People's security will not be
affected by simply passing the Bill before national
legislation is put in place or before procedures are
accepted nationally to deal with land rights after the

35

Mabo decision. The government's argument does
not stand up.
The opposition has proposed a reasonable time to
allow the debate in this House to be linked with that
allowed for the Assembly and to allow this House to
play its proper role. By insisting that the debate be
adjourned until tomorrow the government is
making it transparently dear that in any real test
case the role of this House is political and that it is
only a fiction. Because the government has not
created a real role for this House to deal with
legislation, the justification for this House is
diminished. Is it any wonder people regard it as
having less and less importance? The government
has done nothing since coming to government to
show that this House has any enduring role. Bill
after Bill of any importance simply serves to
reinforce that argument.
Hon. D. A. NARDELLA (Melbourne North) - I
support the amendment.
Hon. Louise Asher - Do you need time so you
can finish reading the second-reading speech?
Hon. D. A. NARDELLA - I have read the
second-reading speech, Ms Asher! I have not been in
this House for very long, but I have been here long
enough to have learnt from other honourable
members the traditions and conventions of this
House and how Bills should be introduced and dealt
with. On many occasions the Honourable Bill
Landeryou spoke about the operations of this House
and the conventions and traditions that have existed
not only during the past 10 years but since its
inception. I also know how this House was treated
when the coalition was in opposition.
Mr White referred to that fact. He said that major
Bills would often lie on the table for up to six weeks,
if not more. He said it was difficult to debate Bills if
they were not given that amount of time to lie over.
He also said that the Legislative Council was used as
a House of review during the term of the Labor
government and that urgent Bills were only ever
debated upon agreement of both parties.
I also learnt tonight that longer adjournments of the
debates occurred during the term of the previous
government at the insistence of the opposition and
that the introduction of Bills in the other House did
not impact on how the Bill was debated and dealt
with in this House. I support that position because I
believe this House should be in control of its own
affairs. Even though the government has the
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numbers, it should not use them for its own ends by
introducing Bills and endeavouring to get them
passed as quickly as possible.
If the government allows time for the Bill to lie over,
the Legislative Council will play a role as a genuine
House of review. It will have sufficient time to
examine the legislation and determine whether it
requires amendment. Time is necessary to gather
information from the various committees such as the
Scrutiny of Acts and Regulations Committee so that
when the legislation is finally passed it is the best
legislation possible.
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up by other members of the House. This House
would be a rubber stamp for the executive
government if it blindly followed what has occurred
in another place. I do not believe other members of
the House want that to occur. Certainly debate in
this Chamber is better than much of the debate that
occurs in the other place.
Hon. Louise Asher - On a point of order,
Mr Deputy President, Mr Nardella is speaking about
the role of the Legislative Council and not the
question of time. I urge that you rule him out of
order.

The Legislative Council has a real role to play that is
relevant to the community. Honourable members
are here to serve the community and it should not be
the prerogative of the government of the day whether it be Labor or coalition - to change things
to suit itself. I sincerely believe that, and would do
so even if my party were in government.

The DEPUTY PRESIDENT
(Hon. D. M. Evans) - Order! There is no point of
order. Mr Nardella is referring to the role of the
Legislative Council in the sense that he believes the
foreshortened adjournment time reflects on the
relevancy of the Legislative Council. He is making a
fairly obscure pOint, but it is a genuine one.

Hon. K. M. Smith - You should have been here
before the last election!

Hon. D. A. NARDELLA (Melbourne North) Thank you, Mr Deputy President. I shall deal with a
number of points made by the Minister for Housing.
I appreciate that the fact that there are no time limits
on debate in this House makes for better debate. It is
a much better Chamber in which to work because
members have the opportunity to participate in
debates. I shall not run away from the debate if it is
held tomorrow or if it is held on my preferred
adjournment date of 7 September. I do not make the
points I have made on that basis, but on the basis
that the traditions and conventions of this House
protect all members of the Chamber and have done
so for a long time.

Hon. D. A. NARDELLA - I was not. But that is
still my position. Under the former Labor
government this House was used as a House of
review whether the former government liked it or
not. For the vast majority of the time we were in
government that was the case.
We are debating the traditions and conventions that
provide that debates on Bills should be adjourned
for an appropriate time. Those were the traditions
and conventions that were foisted on the former
Labor government by the coalition opposition. It
said that time for consultation was necessary so that
Bills could be debated adequately. It is a shame the
coalition has changed its view now that it is in
government, because that view will not lead to good
government for Victoria. Rushing legislation
through the House is detrimental to the operation of
Parliament. If the tables were turned and the Labor
Party were in government, coalition members would
use the same arguments that we are using and they
would be well within their rights to do so. The
traditions and conventions are designed to ensure
that Victoria has the best possible legislation, and in
the case of this type of legislation the best possible
legislation for Australia.
If honourable members opposite do not believe
more time should be allowed to consider this Bill,
they should seriously consider the justification for
the Legislative Council. That issue has been brought

The Minister for Housing suggested that the result
of the election on 3 October 1992 justifies changes to
the conventions on the introduction of Bills and the
adjournment of the second-reading debate. That is
not a justification. The fact that the electorate elected
a Liberal government does not mean that the
conventions insisted on by the opposition and forced
on the government of the day when the Liberal
Party was in opposition should be turned around.
The issue goes to the basic rights of members in this
place and should be applied irrespective of who is
the government.
There is no justification for advocating the use of the
Parliamentary procedures that apply in the Federal
Parliament, which were referred to by the Minister
for Housing and which would truncate the
conventions on time and the procedures of the
House.
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Hon. Rosemary Varty - He was not suggesting
that.
Hon. D. A. NARDELLA - That is how I took his
comment.
Hon. Rosemary Varty - No, he put it to
demonstrate the hypocrisy of this debate.
Hon. D. A. NARDELLA - I do not believe the
Minister's suggestion about the guillotining of 50
Bills would make for a good Parliament, regardless
of whether it is the State or Federal Parliament.
Hon. Louise Asher - Are you bagging the Prime
Minister?
Hon. D. A. NARDELLA - No, I am not bagging
the Prime Minister; I am criticising the processes of
the Federal Parliament because I do not agree with
them. They are not processes that allow for good
laws for the Australian community. It is not good
enough to refer to what has happened in Federal
Parliament as a justification for one's position when
that process would wreck the normal conventions of
this place.
Hon. Rosemary Varty -He didn't say that at all.
You've mixed it up.
Hon. D. A. NARDELLA - I am sure the Minister
will correct me if I am wrong.
Hon. Rosemary Varty - You are wrong.
Hon. D. A. NARDELLA - The Leader of the
Government referred to the unprecedented
deferment of legislation, but it is not unprecedented,
under normal circumstances, to have Bills dealt with
in a certain time frame. In fact, some members on
this side of the Chamber gave examples that add
weight to what has occurred in the past.
I believe the resumption of debate should not occur
until 7 September, which would allow for research
and a thorough examination of this complex issue.
Hon. B. E. DAVIDSON (Chelsea) - The Bill is a
diversion. I do not believe the government is serious
about the legislation because, although it is a
knee-jerk reaction to the Mabo case, it is a
complicated piece of legislation. The case before the
High Court ran for some 10 years, and the
complexities of the issues canvassed in the Bill are
attested to by the following remarks made by the
Scrutiny of Acts and Regulations Committee on
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page 9 of Alert Digest No. 12 when referring to the
effect the Racial Discrimination Act 1975 would
have on the Bill:
The committee acknowledges the complexity of this
issue, draws it to the attention of the Parliament and
believes that it is a matter to be debated in the
Parliament.

Members have much to learn about that issue, let
alone other complex issues. The Bill ought to lie over
until 7 September to allow members to research the
issues involved properly. Regardless of earlier
precedents, other matters raised by the Leader of the
Opposition or the government's view when it was in
opposition about the appropriate period for the
adjournment of these matters, the complexities dealt
with in the Bill provide sufficient reason to have it
lie over until 7 September.
The Mabo decision removes a preconception
regarding land titles that has stood for more than
200 years. Time needs to be allowed for honourable
members to undertake research and to understand
all the implications of the case prior to debate,
because members should be fully informed when
debating the Bill if we are to avoid creating
confusion in the community.
The Premier claims that his stated aim in enacting
the legislation is to remove uncertainty and
confusion within the community. If that is the case,
surely the debate should take place only after proper
consultation and research.
When the special sitting of Parliament was
announced much was made of the fact that there
was an urgency about the debate because, said the
Premier, ''People's backyards are threatened". The
Mabo decision would mean that hordes of Koori
people would descend upon my place at Karingal,
cook their food on my barbecue, swim in my pool
and probably dig for yams.
Hon. ROSEMARY VARTY (Silvan) -On a
point of order, Mr Deputy Speaker, Mr Davidson is·
debating the question rather than the issue of time;
he is debating the facts of the Bill.
Hon. B. E. DAVIDSON (Chelsea) - On the point
of order, Mr Deputy President, I am not debating the
facts of the Bill; I am talking about the matter of
urgency. I was about to make the point that that was
superseded when the Premier pointed out that he
was only kidding about backyards.
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The DEPUTY PRESIDENT - Order!
Mr Davidson's remarks are just relevant to the
debate, which is on the length of adjournment of this
debate, but he is getting to the stage of introducing
extraneous matters. I ask Mr Davidson to keep to the
issue, which is the length of the adjournment of this
debate.
Hon. B. E. DAVIDSON - I shall move along
and remain just relevant as long as I can.
Hon. Louise Asher - We don't want to hear
about your swimming pool.
Hon. B. E. DAVIDSON - My dear, if you were
in my pool you would probably leave a bath ring
around it. Backyards being threatened has proved to
be a furphy. The urgency of this debate has passed
and the debate could be held over for a reasonable
period.
If the legislation is to be debated in haste it cannot be

properly examined; it will have the opposite effect to
what the Premier proclaimed to be the case in
enacting the legislation. We all know the Premier's
reason for haste: to create a diversion from the daily
list of disasters that have become the keystone of the
government. One need only look at some of them to
realise how much the Premier requires a diversion,
and if he can introduce a measure that has the
opportunity to throw a few racist overtones into the
community there is a diversion. That is the true
motive of the Premier and, I suspect, the motive of
the government for wanting the Bill debated as
quickly as possible.
The Minister for Conservation and Environment in
his contribution to the debate on time spoke in
glowing terms of his government accommodating
the opposition by having a special sitting of
Parliament to debate this Bill. What a load of
codswallop! The government was doing nothing of
the sort. This Bill is the Premier's stunt, not ours. The
opposition did not bring it on; it is the government's
diversion, and the special Sitting of Parliament is to
suit the government's agenda; it is not to
accommodate the opposition by allowing time to
debate the legislation. It is diSingenuous for the
Minister to make out such a specious argument. He
knows it is specious and so does everybody else. It is
a serious topic and a matter of great importance to
the Koori community and the rest of Australia.
A serious debate must take place, but only after an
appropriate period has elapsed. The first
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opportunity for that to take place is at the beginning
of the spring sessional period.
If the government for whatever reason thinks that is

too long it should recall this place in two weeks, if
that is appropriate. The government has shown itself
for what it is: in need of a diversion, and that is how
people will take it.
When the Premier admitted that our backyards were
not at risk he threw out any argument of urgency.
Hon. B. W. MIER (Waverley) - I shall raise three
points that were referred to in the second-reading
speech. The first point was:
The Mabo judgment is not well understood by most
Australians.

That is not surprising, given the history of the Mabo
case and the evolving nature of the claim in respect
of islands in the Torres Strait, which was eventually
the subject of the High Court's decision.
That indicates clearly the need for further time to
consider the decision of the High Court and the
legislation that is before Parliament. I emphasise the
point:
The Mabo judgment is not well understood by most
Australians.

It is a valid point. The second matter is that:
The effect of the declaration by the High Court in
relation to the island of Mer has widely been regarded
by other potential claimants and those supporting them
as applying to the entire Australian mainland, as the
Murray Islands form part of the Commonwealth of
Australia.

That clearly indicates the need for consultation and
time to provide for that prospective consultation. I
am not aware of any group that has made that
particular point, although the Minister for
Conservation and Environment must be aware of it
because he referred to it jn the second-reading
speech. If there is such a group, should it not have
the right to present its point of view through the due
process of consultation before the Bill is finally
debated in this House of review?
The third point I quote from the second-reading
speech is:
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The legislation I introduce today achieves a first and
important step to provide for Victoria security for up to
18 000 land titles granted in this State from 1975 to the
date of assent of this legislation.

I am not familiar with the 18 000 land titles that have
been granted. There should be more detailed
consultation and consideration on that matter
because 18000 land titles is a considerable number
to have been granted since 1975. I am not sure if they
are mining titles.
Hon. R. M. Hallam - Four thousand of them are.
Hon. B. W. MIER - Are we going to dig up the
whole State? We are just learning today by way of
interjection.
It is obvious that further consultation is needed on
this legislation and that it must lie on the table for at
least two to three weeks to give everyone the
opportunity to make the appropriate comparisons
between the legislation - the only type of
legislation of its kind in the country because Victoria
is the only State that has introduced legislation to
date - and the High Court decision.

Some comments have been made by other State
Premiers. The Premier of Western Australia,
Mr Court, indicated that he was not satisfied with
this legislation. I am not sure what his motives are,
but I have a rough idea. He has said publicly that he
feels the Kennett legislation, as he calls it, is
inadequate. I am not sure what that inadequacy is,
but there is a need for time to be made available to
allow comparison of the legislation with the High
Court decision and the proposals of the
Commonwealth government.
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review of legislation. How can we review the
legislation before us when its major thrust is not
fully understood by anybody? We have not had the
opportunity to make the appropriate comparisons
between the High Court decision and the proposals
that will eventually be made by the Commonwealth
government.
The DEPUTY PRESIDENT - Order! The
question is:
That the debate be adjourned until the next day of
meeting.

House divided on motion:

Ayes, 26
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr
Cox,Mr
Craige,Mr
Davis, Mr (Ttlltr)

de Fegely, Mr
Evans,Mr
Forwood,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr (Ttlltr)
Knowles,Mr
Smith,Mr
Stoney,Mr
Storey, Mr
Varty, Mrs
Wells,Dr
Wilding, Mrs

Noes, 10
Henshaw,Mr
Hogg,Mrs
Ives,Mr
Kokocinski, Ms
Mier,Mr

Nardella, Mr (Ttlltr)
Pullen, Mr (Ttlltr)
Theophanous, Mr
Walpole,Mr
White,Mr

Pairs
Hon. R. M. Hallam - What proposals of the
Commonwealth government?
Hon. B. W. MIER - The proposals that have
been referred to in the media.
Hon. Louise Asher - They change every
5 minutes, according to Wayne Goss.
Hon. B. W. MIER - That enhances the argument
that members should be given the opportunity to
understand what has taken place elsewhere before
conSidering a final position on the legislation.
Previous speakers have referred to the custom and
practice of this House and what has been required in
the past with respect to checks and balances and the

Guest,Mr
Skeggs,Mr
Strong,Mr

Davidson, Mr
McLean,Mrs
Power,Mr

Motion agreed to and debate adjourned until next
day of meeting.

ADJOURNMENT
Hon. R. I. KNOWLES (Minister for Housing)-I
move:
That the House do now adjourn.
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Sunshine City Council

Quality provision task forces

Hon. LICIA KOKOCINSKI (Melbourne West) I direct the attention of the Minister for Local
Government to a matter concerning the Sunshine
City Council. I am not sure whether the council is
breaking any regulations, but it is certainly
transgressing laws relating to the ethical distribution
of funds. It has come to my attention that the council
has voted itself a $300 000 slush fund. Each
councillor has this year had $33 000 available for
distribution to whichever organisation or
hobbyhorse the councillor wishes to pursue.

Hon. PAT POWER Oika Jika) - I raise a matter
with the Minister for Tertiary Education and
Training as the representative of the Minister for
Education in this House, and I shall provide him
with some documentation in a moment. Recently I
attended a meeting in Bright -which Mr Evans and
the honourable member for Benambra in another
place also attended - to address the issue of quality
provision and related matters.

This is a substantial fund, but the council as a body
does not distribute it. Each councillor has $33 000
that he or she can distribute to community groups
and the groups do not have to justify the spending
of the money.
The issue is even more sordid because one councillor
has apportioned part of the slush fund to a group a
member of which has an intimate relationship with
the councillor. That surely is highly unethical. The
availability of the slush fund is not advertised and
groups that are not in the coterie of individual
councillors do not know of its existence.
I have had some degree of difficulty airing this
matter in the media because the council is a major
advertiser with the local newspaper and has
threatened to withdraw its substantial advertising
account. Naturally the newspaper has buckled
under and will not air the issue. I ask the Minister to
investigate this outrageous use of ratepayers' money.

Castlemaine city councillor
Hon. R. A. BEST (North Western) - I raise with
the Minister for Local Government the sad and
serious circumstances that exist in the City of
Castlemaine, where a councillor who has been found
guilty of a serious sex offence does not wish to
resign from the council. I have no wish to add to the
woes of the parties involved in the case, but I believe
it has serious ramifications for the role and
standards of local government. Understandably the
matter has caused much controversy in Castlemaine
and has divided the community.
The person who has been found guilty of the
charges, Cr Peter Thompson, is a serving councillor
and he has said that under no circumstances is he
prepared to resign his position. In an effort to assist
not only the community of Castlemaine but all those
involved, I ask the Minister to investigate the matter.

I am sure the Minister is aware that many rural
communities are finding quality provision difficult
to handle. The issue is particularly emotional for
those school communities that believe their futures
are in jeopardy. I understand the Minister for
Education has said that he has no particular
preferences one way or another, that the work of the
task forces will be carried out without prejudice and
that he eagerly awaits their determinations.
The document handed to the Bright-HarrietvilleWandiligong task force by the Goulburn
north-eastern region of the Directorate of School
Education is headed "Regional review". The first
point of the review says:
Primary education opportunities for students in the
area should be consolidated onto one site from the
beginning of 1994.

The people of the Bright-Harrietville-Wandiligong
cluster have interpreted that as meaning that the
Directorate of School Education has a particular
preference for one location, as a result of which two
school communities believe their futures are in
jeopardy. I ask the Minister for Tertiary Education
and Training to ask the Minister for Education to
clarify as quickly as possible whether the
government has a preference for particular
determinations and whether, in this particular case,
it would prefer that two of the three schools should
close.

Superannuation entitlement
Hon. D. R. WHITE (Doutta Galla) - I direct to
the attention of the Minister for Regional
Development, as the representative in this place of
the Minister for Finance, a matter concerning
superannuation - and I shall give him a letter in
support of the issue I raise.
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On 29 March this year a former Victorian public
servant and member of the teaching profession,
Robert Sidey, died as a result of a car accident in
Brunei. Unfortunately he died intestate, although in
a personal letter to his daughter Megan, now 20
years old, he stated his intention that she was to be
his sole heir and legatee. Mr Sidey was divorced
from his first wife. His second wife, Ms Lan Sidey,
concedes that she had fully intended to divorce him
and had planned to do so in February 1993; but
Mr Sidey left for Brunei in December 1992. His $6000
estate is open to legal contest, but his main legacy is
his State superannuation policy, and I can supply
the relevant premium and pension numbers.
Although changes to the superannuation Act now
allow the board the discretion to allocate
entitlements as it sees fit, Mr Sidey's policy is
governed by a previous scheme - the revised
scheme - which is based on outdated principles
that do not give the trustees the discretion to
provide any benefits to his daughter.
Mr Sidey's legal wife has the choice of receiving
either 60 per cent of the pension continuing until her
death or a lump sum. His daughter, Megan, is to
receive 11 per cent of the pension while a full-time
student, up to the age of 25. The previous Act would
have assumed that the legal wife - in this case the
second wife - would care for any children and that
the money would pass on to them. In this case,
Mr Sidey's second wife has no intention of sharing
any of her entitlement and has no responsibility for
the daughter, Megan Sidey.
I ask the Minister for Local Government to take up
the issue with the Minister for Finance to see
whether, given the current circumstances, anything
can be done for the daughter. That would be
possible under the current superannuation scheme
but not under the old scheme, in which the late
Mr Sidey participated.

Whittlesea Family Services
Hon. C. J. HOGG (Melbourne North) - I raise
with the Minister for Housing a concern that has
been brought to my attention by the Whittlesea
Family Services organisation. As the Minister would
know, the area spanned by the City of WhittIesea is
experiencing a high level of growth and a high level
of need. Because of the inadequacy of public
housing in the area Whittlesea Family Services has
many clients to cope with and in July of this year
alone saw 108 new clients, 50 per cent of whom
could be described as emergency clients - that is,
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people who were in danger of being evicted from
private accommodation, people sleeping in cars, or
people without a roof over their heads.
There are three houses for emergency
accommodation in the area - one four-bedroom
house and two three-bedroom houses. In addition
the agency has many contacts who try to assist in
emergency situations. Needless to say they make
frequent referrals to the financial counsellor and to
the legal service.
Development of public housing in the area is a
priority for the agency and, I am sure, for the
Minister. I am interested to know the Minister's
view on that. There is strong support for a spot
purchase housing scheme, firstly, to purchase two
emergency houses to help in clearing the backlog,
and secondly, to purchase more extensively.
Mill Park, Epping and Thomastown would be
particularly suitable areas for this scheme as they are
accessible to public transport and are areas of both
growth and need. Whittlesea Family Services would
be delighted if at some stage the Minister could visit
the area and the agency to see at first hand the
appropriateness of a spot purchasing scheme in and
for the area.

HMAS Castlemaine
Hon. B. W. MIER (Waverley) - I raise for the
attention of the Minister for Roads and Ports a
report referring to HMAS Castlemaine being severely
damaged in an accident on the Yarra River. While
Castlemaine was berthed at No. 15 North Wharf it
was damaged by a foreign container vessel that was
attempting to berth in the same area at South Wharf.
The report indicates that there was severe damage to
the superstructure of this famous second world war
vessel, which houses a naval museum and which is
a popular tourist attraction for Melbourne.
I ask the Minister what steps he has taken to ensure
that the vessel will be restored to the state it was in
before the accident and what the estimated cost of
the reinstatement is.

Victoria University of Technology Caloola campus
Hon. D. A. NARDELLA (Melbourne North) - I
refer to the Minister for Tertiary Education and
Training a matter concerning the Victoria University
of Technology (VUT). On 10 August last year the
VUT council accepted the Urban Land Authority's
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offer to take over the land now occupied by the
Caloola Training Centre at Sunbury. It is now just
past the first anniversary of the university's decision
to open the campus. There has been a long
consultative period and many of my constituents,
through various community meetings and
representations to me and the Minister, have
supported the VUT's position in establishing a
campus at the Caloola site.
When will a decision be made about the
establishment of the Victoria University of
Technology at the Caloola site? If a decision has not
been made, when will it be made, and how soon will
my constituents find out about the matter?

City of Greater Geelong
Hon. D. E. HENSHAW (Geelong) - 1 direct to
the attention of the Minister for Local Government a
matter arising out of a debate in this Chamber on 11
May 1993 concerning the City of Greater Geelong
Bill. On that occasion the Minister gave the
following assurance:
... I will personally ask the commissioners to put the
Geelong Regional Commission staff on equal status
when the internal advertising process takes place.

That referred to advertising for the final council.
When subsequently in the same debate 1 asked the
Minister to confirm that he had given an
undertaking, he indicated he was confirming that
undertaking.
On 18 June, together with my colleague Peter Loney,
the honourable member for Geelong North in
another place, 1 met with the three commissioners of
the City of Greater Geelong and raised with them
the Minister's undertaking. The commissioners
advised me in explicit terms that they had received
no advice to that effect. The commissioners also
indicated that there was a poor outlook for the
employment of any of the staff of the Geelong
Regional Commission, citing, among other things, a
lack of agreement within the relevant union. 1
checked with the relevant union and was advised
that there is no lack of support for the Minister's
position.
1 ask the Minister, firstly, to clarify whether his
undertaking has been delivered and, secondly,
whether he can report any results or consequences.
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Privatisation of water authorities
Hon. B. T. PULLEN (Melbourne) - I direct to the
attention of the Minister for Conservation and
Environment a matter concerning the future of
Melbourne Water. I wish to draw two facts to the
attention of the Minister: firstly, a fairly exhaustive
analysis of a recently produced study that appears in
chapter 8 of a recent publication entitled Water in
Australia, a publication of the Public Sector Research
Centre at the University of New South Wales,
indicates in relation to the 10 privatised water
authorities in the United Kingdom that, once the
dust had settled on the privatisation arrangements,
the budget impact was a loss of $4.8 billion. That
must raise questions about the privatisation of water
authorities.
The second matter concerns a report that appeared
in the Age of 9 August, attributed to Mr Stockdale,
the Treasurer in another place, which Signalled that
the Victorian government could retreat on several
privatisation objectives. It is indicated in that article
that the complexity of the business arrangements in
such organisations as the SEC, the Gas and Fuel
Corporation and Melbourne Water are proving
daunting for the government.
Will the Minister provide some information to the
House about the future of the privatisation of
Melbourne Water - that is, whether it is still the
government's intention to proceed with that
privatisation or whether a review is taking place and
we can look forward to some outcome other than
privatisation of water authorities, particularly
Melbourne Water?

Discarded hypodennic syringes
Hon. R. S. IVES (Eumemmerring) - 1 to the
attention of the Minister for Housing, as
representative in this House of the Minister for
Health, instances across the eastern suburbs of
hypodermic syringes being discarded on sporting
ovals, in school grounds and in other places. In the
case of sporting ovals, particularly those that are
used by young children, this could produce fear and
upset among parents and club administrators as
well as confusion about to whom the matter should
be reported, how the syringes should be collected
and disposed of, the health dangers involved, the
routine precautions sporting clubs can observe, the
education of young players in the dangers of picking
up and playing with discarded syringes and the
various roles of the police, local government bodies
and the State government on this issue.
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That discarded needles are found in public places
highlights the need for an effective program of
needle exchange. Moreover, the fact that discarded
needles have been found on sporting ovals seems to
demonstrate a need for a set of protocols and
procedures, possibly drawn up with the cooperation
of the police and departments responsible for health,
sport and recreation, youth affairs, community
services, local government and education.
Sporting clubs could be issued with procedures in
clear, succinct and very simple language about the
precautions clubs can take, which include clubs
patrolling sporting grounds before any events and
the education of young players in the dangers of
touching or playing with discarded syringes.
To what authorities should any such incident be
reported? How should the syringes be collected and
disposed of? The government should outline the
various responsibilities of local government, the
police and other State government agencies in such
instances.
I ask the Minister for Housing to raise this concern
with the Minister for Health and request that she
investigate the need for such a set of procedures and
protocols. If such procedures and protocols are
deemed desirable, I ask that the Minister establish
an interdepartmental mechanism by which such a
set of procedures and protocols could be drawn up.

References to female members
Hon. LOUISE ASHER (Monash) - Mr PreSident,
I seek your guidance concerning the method of
address of female members of Parliament in this
Chamber. During an interchange of interjections
which occurred with Mr Davidson a few moments
ago -when the House was chaired by the Deputy
President, Mr Evans - Mr Davidson referred to me
as "dear".
I may be many things, but I am certainly not
Mr Davidson's dear. I find the remark to be
offensive, sexist and patronising. I seek your
guidance, Mr President, as to whether "dear" is an
appropriate form of address for female members of
Parliament.

Responses
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Mr Pullen raised with me the
future of Melbourne Water. I look forward to
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referring that matter to my colleague the Minister
for Natural Resources in the other place.
Hon. HADDON STOREY (Minister for Tertiary
Education and Training) - Mr Power raised with
me a quality provision task force in the Bright and
Wandiligong area. He asked that I bring h~s concern
to the notice of the Minister for Education in the
other place and that I ask the Minister to reply.
Mr Power has been kind enough to give me the
document circulated by that task force which gave
rise to his concern. I shall certainly take up that
matter with the Minister and ask him to respond.
Mr Nardella referred to the Caloola Training Centre.
He will recall that a review was conducted prior to
any announcement by the Victoria University of
Technology (VUT) about Caloola. The resultant
report has been published and it states a number of
conditions which, in the opinion of the author of the
review, must be met before it would be appropriate
to continue with the provision of higher education in
that area.
I can tell Mr Nardella that the matter is still being
pursued. Only about two weeks ago I met with
representatives of the VUT and it is still to be
resolved whether those conditions can be met.
Hon. W. R. BAXTER (Minister for Roads and
Ports) - Mr Mier was concerned about damage
done to HMAS Castlemaine last Monday. Castlemaine
is a well-known vessel with a great history; I
understand Mr Craige spent some time aboard that
ship.
Hon. Bill Forwood - In the brig!
Hon. B. W. Mier - I didn't realise he was that
old.
Hon. W. R. BAXTER - I do not think he
remembers the experience with fondness.
The incident occurred on Monday evening when
high winds buffeted Melbourne. In fact, I was aware
of the high winds when working in my office at Kew.
A Liberian-registered vessel broke away from its
moorings and was blown by the gale into HMAS
Castlemaine, which sustained substantial damage to
its gun and certain other pieces of equipment on its
superstructure. It is fortunate that the hull was not
holed - otherwise, the vessel may have sunk and
we would have been in a somewhat more difficult
situation.
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The Marine Board of Victoria has commenced an
inquiry, as is customary with incidents involving
vessels in the port of Melbourne or in Port Phillip
Bay.
The insurance assessors attended the scene today,
and I expect a further report as a result. I shall make
further details available to Mr Mier as they come to
hand.
Hon. R. M. HALLAM (Minister for Local
Government) - Ms Kokocinski referred to the City
of Sunshine and what she describes as a $300 000
slush fund available to be distributed at the
discretion of each councillor. She asked me to
investigate the circumstances, and I will be pleased
to take her comments on board and investigate the
matter. I will take account of the language she uses
and note her description of "outrageous" and so on.
It may well be that I will seek further details from
her about some of the specifics, but I will certainly
initiate the investigation she requests.
Mr Best raised an issue that I am not sure whether I
am pleased he raised because it involves a sad
circumstance -namely, a very serious charge in
respect of a serving councillor of the City of
Castlemaine. I can report to the House and to the
honourable member that not only will I investigate
the circumstances, but also that my office has
already done so as a result of a number of
complaints registered directly with my office.
The facts are that Cr Peter Thompson was convicted
two weeks ago after pleading guilty to a charge of
gross indecency. The Local Government Act
contains provisions similar but not identical to those
contained in the Constitution Act 1975 relating to the
disqualification of councillors. Section 29(2) of the
Local Government Act enables disqualification of a
councillor where a person:
Has been convicted of an offence committed when he
or she was of or over 18 years of age which is
punishable upon first conviction for a term of
imprisonment of five years or more under the law of
Victoria or law of any other State or Territory of the
Commonwealth of Australia or the law of the
Commonwealth of Australia.

As it happens, at the time Cr Thompson was
charged, the charge of gross indecency carried a
maximum sentence of two years, and therefore the
conviction does not disqualify him from being a
councillor under the Local Government Act; that
much is clear. However, it happens that community
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attitudes towards sexual offences have changed
dramatically over recent times and most offences
now carry much more severe sentences. It happens
that if Cr Thompson had been charged under
legislation as it now stands rather than as it stood in
1989, the charge would probably have carried a
penalty of more than five years.
Hon. D. R. White - What do you mean by
"probably"?
Hon. R. M. HALLAM - The charge levelled
against Cr Thompson is no longer on the statute
book and it is probable that a different charge would
have been applied. I do not want any conjecture on
that point because I do not want to add to the pain
of any of those involved; but my point is that
councillors are elected to represent and serve their
communities, and where a councillor jeopardises the
community'S trust in him or her it is a sad situation
for the community, the councillor and the
municipality.
I am not in a position to comment in strictly legal
terms other than on the basis of the current law.
There is no action I can bring against Cr Thompson,
but I would have thought that, given the
circumstances, the appropriate course would have
been for him to resign. I am somewhat surprised
that he has not taken that course.
Mr White raised with me a complex issue
concerning Robert Vernon Sidey, who unfortunately
died intestate overseas. His estate is now in some
confusion, particularly the entitlements in respect of
State superannuation. Mr White has asked that I
raise the matter with the Minister for Finance, which
I will be pleased to do. I will get back to him.
Mr Henshaw drew attention to the staff employed
by the former Geelong Regional Commission and
the commitment I gave in this House on more than
one occasion that the staff employed by the
commission would be given equal access to the jobs
available with the City of Greater Geelong. I stand
by that commitment, of which the Commissioner of
the City of Greater Geelong is aware.
I regret that the matter has been raised in this way
tonight because as recently as today I was advised of
the sensitive negotiations that have been taking
place in respect of those jobs. A number of jobs that
would have been suitable for employees of the
former Geelong Regional Commission were made
available primarily because of an offer I made to the
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City of Greater Geelong to fund an industrial
development function.

the houses but the funding is provided by the
Deparbnent of Health and Community Services.

As a result it was made clear to commission
employees that they would receive equal access to
those jobs. Sadly, and for reasons I do not
understand, the staff of the Geelong Regional
Commission have decided that none of them will
apply for those jobs. The matter of union coverage
has now become a battleground and as of today the
offer of the jobs for commission employees has been
withdrawn.

The issue has meant that instead of prOViding
emergency hOUSing, in effect we have to move
people on. We often find that providing emergency
housing means providing longer term housing
rather than providing the service that was originally
envisaged -immediate short-term housing and
then moving people on to a long-term solution. The
individual has concerns about the Commonwealth
and State governments. We will try to better address
the issue, which is one of the issues addressed by the
draft report of the Industry Commission.

I am not sure why the staff of the commission made
that decision, but if they ultimately take up
voluntary departure packages, they will still be
entitled to seek employment with the City of Greater
Geelong because it is not a successor to the
commission. Unfortunately I am unable to throw
any light on today's complications other than to say
that I am bemused and saddened by a complication
that I thought we had worked hard to avoid.
Hon. R. I. KNOWLES (Minister for Housing) Mrs Hogg raised with me the urgent need for the
purchase of two additional emergency houses for
the Whittlesea Family Services. She said there is a
shortage of public housing in the area serviced by
that group. The allocation of funds for additional
public housing is a complicated process. Needs and
priOrities must be assessed to ensure that resources
are allocated where the needs are greatest. I will
inquire about possible plans for the Whittlesea area
and advise Mrs Hogg.

Mr Ives canvassed concerns he has about the lack of
protocol for handling the disposal of used needles. I
will confer with my colleague the Minister for
Health and ask her to address the issue and to
respond to him directly.
The PRESIDENT - Order! Ms Asher referred a
matter to me. She intimated that during a discussion
across the Chamber with Mr Davidson he referred to
her as "dear", and she asked whether that was an
appropriate form of address for a female member of
this House. It is obvious to all honourable members
that it is not appropriate to address any member of
the House in such a way. Ms Asher's title is the
Honourable Ms Louise Asher and she is entitled to
be referred to as such.
Motion agreed to.
House adjourned 12.17 a.m. (Thursday).

The question of additional emergency housing units
is slightly more complicated because the current
funding priority is set by the Department of Health
and Community Services. My department purchases
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Thursday, 12 August 1993

The PRESIDENT (Hon. B. A. Chamberlain) took
the chair at 10.2 a.m. and read the prayer.

CLERK OF THE LEGISLATIVE
COUNCIL
The PRESIDENT - Order! I advise the House
that I have approved leave to the Clerk during
September 1993 to enable him to undertake duties in
connection with the 39th Commonwealth
Parliamentary Conference and to pursue other
matters in connection with his duties as Clerk of the
Parliaments and Honorary Secretary to the Victoria
Branch of the Commonwealth Parliamentary
Association. The Clerk will resume duty on
27 September 1993.
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That the Clerk-Assistant perform the duties of the Clerk
of the Council during his absence, and take the chair at
the table.

I advise the House that it is unlikely that the
Legislative Council will sit during the first week of
the spring sessional period commencing
7 September, but will resume on 14 September,
when it is envisaged that the Council will have
business for its legislative program. Members will be
notified closer to the time of the commencement of
the sessional period.
It is envisaged that the Clerk will miss only one

week of the sitting of the Council.
Motion agreed to.
The PRESIDENT - Order! I shall direct that
appropriate support staff be available as necessary
to assist the Council during the absence of the Clerk.

BENDIGO CITY COUNCIL
Hon. R. M. HALLAM (Minister for Local
Government) - By leave, I move:
That there be laid before this House a copy of the
report on the investigation into Bendigo City Council.

In March 1992, my predecessor, the then Minister for

Ethnic, Municipal and Community Affairs, the
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Honourable Caroline Hogg, MLC, announced an
investigation into matters in the City of Bendigo.
This investigation covered a wide range of issues
including decisions and actions taken by the council
in relation to the chief executive officer and town
clerk; concerns expressed by the chief executive
officer and town clerk about those decisions and
actions; and possible breaches of the Local
Government Act 1989 or any other legislation.
In May 1992 some preliminary findings of the
investigation were announced and the Minister
requested that a management review of the council
be undertaken. This review was to cover the roles
and responsibilities not only of council officers but
also of councillors.
In November 1992, when the review was
substantially complete, I announced that legal action
would be taken against the then mayor, Cr James
Douglass, for failing to lodge full and complete
returns of interest, as required under the Local
Government Act. I also made it clear that certain
matters would continue to be investigated and that
the Office of Local Government would continue to
monitor the management review that was being
undertaken.
I had received many requests to make the report of
the investigation public. In fairness to those
involved in the outstanding matters, including the
court case, I took the view that the report on the
investigation should be released only when all
matters were completed.
On Tuesday this week Cr Douglass appeared in the

Magistrates Court in Bendigo in relation to the
10 charges of failing to provide information dealing
with the register of interests. He pleaded guilty and
was placed on a good behaviour bond for
12 months. He was also fined $2000 and ordered to
pay costs of $2500. As this finalises the last
outstanding matter, I am now prepared to release
the report of the investigation.
It will be noted that in the report there are two

matters in relation to which the Victorian
Government Solicitor indicated that further material
was required. This information has been collected
since the report was prepared and submitted to the
Government Solicitor. The Victorian Government
Solicitor has now advised that there were no
breaches of the Local Government Act 1989 or other
relevant legislation in relation to these matters.
Accordingly, no further action will be taken.
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I commend the report to the House.
Motion agreed to.
Laid on table.
Ordered to be printed.

STRATHFIELDSAYE SHIRE COUNCIL
Hon. R. M. HALLAM (Minister for Local
Government) - By leave, I move:
That there be laid before this House a copy of the
report on the investigation into the Strathfieldsaye
Shire Council.

On 2 June I appointed the Honourable Alan Hunt,

AM, as the commissioner to undertake an inquiry
into matters in the Shire of Strathfieldsaye.
The decision to undertake an inquiry was not taken
lightly but resulted from a history of problems and
unrest in the mUnicipality. Since October 1992 two
municipal inspectors have undertaken
investigations into matters in the shire. This
followed a number of complaints from both
ratepayers and councillors.
On 2 July, less than one month into the commission,

the commissioner provided me with his first interim
report. This report outlined 21 grounds of evidence
of the failure of the council to provide good
government. The commissioner concluded that:
I am satisfied that the council has failed in a serious
and ongoing respect to provide for the good
government of its municipal district in relation to its
functions, and that this situation is likely to continue,
regardless of the results of council elections due in
August of this year.

The commissioner recommended that the
councillors be suspended and an administrator be
appointed.
I then met with the council to discuss the
commissioner's findings and seek the views of
councillors on the report. It was not possible to reach
consensus on any matter. Therefore, on 26 July,
Mr Les Crofts, a councillor from the City of Altona
with vast municipal experience, was appointed as
administrator of the Shire of Strathfieldsaye.
I have now received the final report from
Commissioner Hunt. It is an extremely detailed and
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thorough document and provides a number of
recommendations on ways to restore good
government in the Shire of Strathfieldsaye. There are
four recommendations that can be implemented
immediately by the administrator. The first relates to
the implementation of a process among the
Strathfieldsaye Recreation Reserve Management
Association, the council and the community with a
view to creating a situation where the
Strathfieldsaye community centre may be put on a
sound financial footing. This process should clarify
the respective roles of the council and the association
that runs the centre.
The second recommend a tion is for the provision of
clear delegation to staff, particularly for the
administration of planning controls so that some
efficiency and certainty can be returned to the
municipality. The third is for the renegotiation of the
management consultants' contract to enable work to
proceed to provide advice on ways to improve the
efficiency of the administration; and the fourth is for
the development of a code of conduct for use by
councillors to deal with matters such as the
declaration of pecuniary interest and the conduct of
meetings. I will refer these matters to the
administrator forthwith.
It is also recommended by the commissioner that the
various amendments to the planning scheme be
finalised and consolidated into one scheme, again to
provide some certainty and clear planning policies
which have been lacking since 1983. I will seek the
support of the Minister for Planning and the
planning division of the Department of Planning
and Development to assist in this process.

The commissioner has recommended that guidelines
be prepared by the Municipal Association of
Victoria and the Office of Local Government on the
roles and responsibilities of councillors and the
administration in undertaking tendering processes.
It is proposed that these be circulated to all
municipalities. The aim of these guidelines is to
ensure that practices such as those used in the hiring
of the management consultants in the shire never
occur again.
As this matter is inextricably linked to compulsory
competitive tendering, I propose to refer the matter
to the Local Government Board for its consideration
in the first instance.
The commissioner has also recommended that
guidelines be prepared to clarify the nature of
documents that should be circulated to councillors
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and distinguishing them from those documents such
as certain legal documents which should be
protected on the grounds of privilege. I have asked
the Office of Local Government to examine this
matter.
The commissioner has found that the mayor,
Cr Brian Keogh, breached the local law in relation to
the provision of information to other councillors
prior to a decision being made by council. The
commissioner has recommended that no charges be
laid but that I give the mayor a reprimand in
Parliament.

49

Planning and Environment Act 1987 - Notices of
Approval of the following amendments to planning
schemes:
Bairnsdale (Shire) Planning Scheme Amendment L34.
Berwick Planning Scheme - Amendment L5t
Part 2.
Collingwood Planning Scheme - Amendment L14.
Cranbourne Planning Scheme - Amendment L86.
Dandenong Planning Scheme - Amendment L16.
Frankston Planning Scheme - Amendment Ut.

The Office of Local Government has sought legal
advice from the Victorian Government Solicitor on
this matter. I will consider the advice before any
decision is made.
The commissioner has recommended that in
accordance with section 219(9)(c) of the Local
Government Act the council be sacked to enable
fresh elections to occur. Although there is
compelling evidence in the report for this to occur, I
believe it would be appropriate for there to be a
period of administration to enable significant
progress to be made to restore good government to
the Shire of Strathfieldsaye.
I will re-examine this recommendation when I have
received a report from the administrator on the
progress being made to achieve good government.
Ratepayers expect their council to be accountable
and to perform to the highest standard. The
commissioner's report provides a thorough analysis
of the problems in Strathfieldsaye and it is clear that
the councillors were not meeting ratepayers'
expecta tions.
This inquiry has shown that there needs to be
significant change in Strathfieldsaye. I am sure that
the community, together with the administrator, can
work to achieve this.
I commend the report to the House.
Motion agreed to.
Laid on table.
Ordered to be printed.

PAPERS
Laid on table by Clerk:

Mildura (Shire) Planning SchemeAmendment L24.
South Melbourne Planning Scheme Amendment L25.
Springvale Planning Scheme - Amendment L43.

LAND TITLES VALIDATION BILL
Second reading
Debate resumed from 11 August; motion of Hon.
M. A. BIRRELL (Minister for Conservation and
Environment).
Hon. D. R. WHITE (Doutta Galla) - Essentially
the Land Titles Validation Bill does two things that
are significant in relation to the magnitude of the
Mabo decision: it validates land titles issued since
1975 and compensates Aborigines for certain things.
There are no reference to claims procedures, a land
acquisition fund or a land council in the legislation.
The Commonwealth draft Bill covers between 12
and 15 topicS whereas, by way of contrast, this Bill
covers only two matters arising from the Mabo
decision. The legislation could not be described as
an adequate response to the Mabo decision; it will
never be sufficient. That being the case, it has to be
recognised that the legislation cannot be seen as
facilitating or enabling the implementation of the
Mabo decision. Without the Commonwealth
legislation it remains inadequate. It should not be
passed and it is unlikely to be proclaimed.
The Bill validates land titles not only since 1975 but
beyond 3 June 1992. There is no reason to validate
them beyond 3 June 1992 because since the Mabo
decision everybody has been on notice. As
everybody is aware, the Koori community acce~ts
retrospective validation subject to terms. The Pnme
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Minister, Mr Keating, will address some of those
terms in the proposed Commonwealth legislation to
be introduced in the Budget sessional period. They
include, for example, occupational issues such as
workplace opportunities on mining and pastoral
leases.
The Bill does not consider Aboriginal interests in
relation to safety and environment protection. The
Koori community has produced an eight-point
peace plan and the Bill has not been tested against
those proposals. There has been inadequate
consultation with the Koori community.
On one reading of clause 7 it is unexpectedly
generous to the Koori people. Before elaborating on
that point I mention that it is the view of the
Commonwealth that the omission of the word
"possession" in clause 7 from the definition of
"customary title" in clause 3 looks like a
downgrading of the rights of Aboriginal people. I
shall take that point a little further. "Customary
title" is defined as meaning:
a right of any nature to or to the occupation, use or
enjoyment of land by Aboriginal persons in accordance
with Aboriginal tradition or other rights arising out of
or derived from such rights.

The definition of "customary title" makes no
reference to possession. The High Court's order in
Mabo was that the Meriam people were entitled as
against the whole world to possession, occupation,
use and enjoyment of their land. The omission of the
word "possession" might result in Aboriginal people
covered by the Bill having lesser rights than they
could have had as a result of the decision in Mabo,
in which case the Bill might be inconsistent with the
Racial Discrimination Act.

In other words, there are at least two different points
of view about clause 7 of the Bill. There is one view,
being expressed by the Commonwealth, that the
absence of the word "possession" in the definition of
customary title in clause 3 may mean that the
legislation as drafted contravenes the Racial
Discrimination Act. Simultaneously, the view being
expressed by the Koori community and solicitors
who usually represent the mining community is that
the Bill allows rights in relation to making claims
more widely than is the case in the Mabo decision.
For example, a claimant does not have to mention
possession because the Bill refers to a right of any
nature. In addition, the Bill does not require a person
making a claim to have had 200 years attachment to
the land.
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Clause 7 introduces the concept of customary title.
According to the definition in clause 13, customary
title is a right to land in accordance with Aboriginal
tradition. Here for the first time is evidence of
Australian legislation recognising Aboriginal law
and tradition. In other words, you do not have to
show that the right arises from common law or
Anglo-Iaw, as is the case today in all jurisdictions.
That opportunity is self-evident from looking at the
definition of customary title, which states:
a right of any nature to or to the occupation, use or
enjoyment of land by Aboriginal persons in accordance
with Aboriginal tradition ...

The definition of Aboriginal tradition is as follows:
"Aboriginal tradition" means the body of traditions,
observances, customs and beliefs of Aboriginal persons
or of a community, clan, tribe or group of Aboriginal
persons and includes those traditions, observances,
customs and beliefs as applied in relation to particular
persons, sites, areas of land, things or relationships ...

The definitions in the Bill of customary title and
Aboriginal tradition provide an opportunity for the
Koori community to gain recognition of claims
based on their tradition, custom and practice as
opposed to what they have had to do in the past,
which has been to make claims solely based on
common law or existing legislation.
Moreover the definition of Aboriginal tradition is
couched in a way that would allow one to argue
that, unlike the Mabo decision, a claimant does not
have to show 200 years continuity. Notwithstanding
that, there is still the possibility that the Bill may
well breach the Racial Discrimination Act.
On behalf of the Australian Labor Party I make it
clear that the Commonwealth government is firmly
committed to legislating during the Budget session
to validate titles issued since 1975. It is our view that
this Bill should not be passed and proclaimed until
the Federal legislation has at least been introduced.
Following the introduction of the Commonwealth
measure. the Victorian legislation may lapse or,if it
is proclaimed, it may have to be significantly
amended.
The Victorian legislation does not deal with the
effect of native title on future grants of interests over
land. It does not provide a way for people to claim
native title over land which is yet to be alienated. It
fails to provide a means for identifying those parcels
of land which have not been the subject of a grant
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but where native title exists. There is no mechanism
to protect native title where there is no need to
extinguish.
Because the Victorian legislation fails to make
provision for future dealings in land which allow
native title claims to be determined, it does nothing
to provide potential investors - pastoralists, miners
or others -with greater certainty because it is not
only titles issued since 1975 that are relevant;
legislation arising from Mabo must have regard to
future leases and future grants of land. The
Commonwealth government is continuing to press
ahead with the development of a legislative solution
that delivers certainty of title to all Australians.
The opposition argues that the legislation should not
precede the introduction of the Commonwealth Bill.
On one occasion the Premier recognised the
existence of native title; he indicated a need for a
national approach for the future. The only
responsible course for Victoria is to continue to take
part in the constructive discussions occurring at a
Commonwealth level with a view to producing a
national solution, a process which this Bill does not
assist.
Notwithstanding the comments I have made about
potential breaches of the Racial Discrimina tion Act,
the Premier has asserted that the Bill complies with
that Act. The opposition argues that that is not the
case. The Bill provides only for compensation for
effects on customary title. A failure to accord
procedural requirements may also be in breach of
that Act, as may be the denial of compensation for
mineral and petroleum rights if native title extends
to such rights. So more than one area of the Bill may
breach the Racial Discrimination Act.
The Bill's application is confined to existing grants
or titles issued post-1975. As I have indicated, there
is no regime for the determination of future claims
to customary title. In addition, as most
commentators are suggesting, the fact that the
Supreme Court is given jurisdiction to determine
compensation is likely to lead to a formalistic,
expensive and time-consuming process in contrast
with the mechanism proposed in the Mabo decision.
It is important to put on record during the course of

debate some observations of the Victorian
Aboriginal Legal Service about the legislation
because they have not been recorded by government
members. The AbOriginal Legal Service objects in
the first instance to the fact that Koori communities
have not been involved in the development
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process - that is, the preparation and drafting of the
legislation. The Koori communities have not had
adequate time or resources to consider elements of
the Bill. It is important for the quality of the
legislation and the process that their comments be
placed on record during debate.
The Victorian Aboriginal Legal Service has made the
claim - I agree with that claim - that negotiations
at a national level have determined that validation
of title since 1975 would be supported through
Commonwealth legislation on the proviso that other
terms from an Aboriginal perspective be included. It
is recognised that titles issued since 1975 need to be
validated; that there is a process occurring at a
national level; and, in addition, that a tribunal
system should be introduced to assess and
determine claims. That is the point the Koori
community is making, which is consistent with the
Mabo decision, is expected in the Commonwealth
legislation and does not exist in the Bill before the
House.
The Koori community also makes it clear that the
ultimate responsibility for introdUCing any form of
legislation rests dearly with the Federal
government. Any move by the States to precede this
action would cause further division and may lead to
avoidable racial unrest. It is important that the view
of the Aboriginal Legal Service on that issue be
placed on record.
The Aboriginal Legal Service states that there are
strong grounds for contending that denying
Aboriginal owners all rights and benefits other than
financial compensation for their land may result in
the Bill being inconsistent with section 10 of the
Racial Discrimination Act 1975. It is important that
that point is noted. One cannot be conclusive about
that at this stage, but it gives further evidence of the
potential breach of the Racial Discrimination Act. If
that is so, the Bill would be invalid to the extent of
the inconsistency by reason of section 109 of the
Australian Constitution.
The Aboriginal Legal Service is of the view,
therefore, that the legislation should: firstly,
recognise and affirm the rights of Aboriginal people
wherever they may exist; secondly, ensure total
security for the sacred sites and heritage of
Aboriginal people; and, thirdly, provide adequate
resources and funding to enable Kooris to
participate fully in these processes.
Further, the State government should enact
legislation only after establishing an effective and
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appropriate negotiation base with Koori
communities and after ensuring that State legislation
at least meets the minimum requirements of Federal
legislation and ultimately provides protection and
preservation of Koori culture and lifestyles.
In the context of this debate we look forward to the
Minister debating clause 2 and responding to the
views expressed by the Victorian Aboriginal Legal
Service that there are major deficiencies in the
manner in which this Bill has been drafted in
response to the Mabo decision. The second-reading
speech did not really give any attention to the views
of the Victorian Aboriginal Legal Service or its
representations on this important issue. Those
matters will be attended to in the Federal legislation
and, as a consequence, will have to be considered by
the State government in response to the Federal
legislation. They may well need to be the subject of
further consideration by this House if they are not
included in the Bill now before the House.
As a result of the views expressed by the Victorian
Aboriginal Legal Service and other members of the
community, the Bill may never be proclaimed. It is
limited to past dealings in land. It does nothing for
most of the complex aspects arising from the High
Court decision, that is, the future dealings in land. It
is on that aspect that the greatest elements of
uncertainty need to be resolved, so the Bill does not
meet the first tenet of the Premier's public
statements: that the legislation was introduced with
a view to relieving or removing uncertainty. In the
absence of complementary legislation between the
Commonwealth and Victoria the operation of the
Racial Discrimination Act is likely to be a Significant
factor. Consequently, the State legislation as
currently drafted will produce endless litigation.
The former Deputy Leader of the Federal
opposition, Mr Peter Reith, has made a number of
comments about the proposed legislation. He said
that the measure as currently drafted may have the
effect of leading to Significant litigation. In addition,
it should be noted that no State legislation can be
assured of validity, because there is a risk that the
court may find that the State legislation is
inconsistent with the Racial Discrimination Act. It
will also be subject to any future overriding
Commonwealth legislation which the Prime
Minister has foreshadowed.
People who have taken an interest in the Bill would
be aware that acting on behalf of the Western
Australian government a former professor at
Melbourne University, Or Colin Howard, made the
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point that it is unlikely that any State that legislates
in anticipation of Commonwealth legislation or
separate and distinct from Commonwealth
legislation would be able to block the
Commonwealth or would be able to introduce
legislation that did not contravene the 1975 Racial
Discrimination Act. That being the case we would
argue that it is not appropriate to introduce
legislation that will have that effect. According to Dr
Howard, with the exception of the proposed Goss
legislation - which cannot be introduced without
complementary Commonwealth legislation - no
other State will legislate in anticipation of
Commonwealth legislation because it is almost
impossible to do so without breaching the Racial
Discrimination Act.
We go further and say that the legislation before the
House does not deal with the effect of native title on
future grants of interest in land. It does not provide
a way for people to claim native title over land yet to
be alienated. It fails to provide the means for
identifying those parcels of land that have not been
the subject of a grant but where native title exists.
For those reasons it remains an inadequate response.
The Commonwealth government is committed to
introducing legislation in the Budget session; and
the operation of the Commonwealth Racial
Discrimination Act, which implements Australia's
obligation as a party to the International Convention
on the Elimination of All Forms of Racial
Discrimination, is a vital consideration in that
respect and is a most important reason for ensuring
a coherent national approach on the matters we are
dealing with. What the Premier has done in this
State in no way assists in achieving a national
consensus and in no way assists in producing an
adequate response to the Mabo decision. Moreover,
unlike the circumstance in Queensland, where CRA
Ltd has a specific case arising from the Mabo
decision, we are not aware of any public case being
made by any section of the community for the
introduction of this legislation because of a specific
issue that requires legislation.
Nothing in the second-reading speech supports the
view that legislation in conjunction with
complementary Commonwealth legislation is
needed at the moment. The State has not sought to
negotiate this Bill in the national framework because
at the moment the State government is only sending
an observer to the negotiations to produce a national
consensus and is not using this as part of the
consultation or negotiating process, unlike the
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discussions that are occurring between the
Queensland and Commonwealth governments.
There are strong grounds for contending that the
Bill, in validating all titles and denying the
Aboriginal owners all rights and benefits other than
financial compensation in respect of their land
without regard to the particular circumstances of the
case, will be inconsistent with section 10 of the
Racial Discrimination Act. That is likely to produce
significant litigation and it is, therefore, not
surprising that the National Farmers Federation has
made it plain that uncertainty generated by court
actions over a number of years would be the worst
possible outcome for their constituency, and I
presume most miners would be of a similar view.
The Bill is premature. A national approach is
needed, one that emphasises justice and
reconciliation for Aboriginal people. That approach
must recognise the importance of providing security
of title in association with the process for native title
claims and compensation. A number of features in
the Bill are at odds with the Federal approach. It has
no tribunal process and casts doubt on the adequacy
of the recognition of the special attachment
Aborigines have to the land.
Compensation is limited to monetary compensation.
The injustice of assessing compensation based on the
Kennett formula is that lands which Kooris may
consider to have invaluable cultural significance
may have a poor market value. Furthermore, no
reference is made to Aboriginal possession of land as
part of the definition of "customary title", which
appears to be a downgrading of Aboriginal rights as
defined by the Mabo decision.
The express view of the Premier that the purpose of
the Bill is to create certainty about title is nonsense.
On the contrary, the Bill is likely to simply introduce
an additional element of uncertainty into the Mabo
process. We cannot see evidence of any
commentators from the mining, Koori or pastoral
sectors or any general commentators in the political
realm saying that this Bill will create certainty about
title. We cannot see any evidence that the
Commonwealth or other States are picking up this
Bill as a model for producing a State component of
the national consensus response. It is likely that
Premier Kennett's Bill will run into difficulties with
the Racial Discrimination Act.
The opposition opposes the Bill for the following
reasons: firstly, it is inadequate as part of a national
response to Mabo; secondly, it fails to provide an
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acceptable framework for justice for Aboriginal
people; and thirdly, it engenders uncertainty about
land titles. The Bill should not be passed until
Federal legislation has been introduced. The
opposition does not believe the Land Titles
Validation Bill will be proclaimed. When Federal
legislation is introduced the Bill will be viewed as an
inadequate response and will have to be amended.
The Mabo decision was not made overnight; it was
the result of some 10 years of legal argument and
deliberation involving many important parties. The
opposition has contacted a number of the people
who were involved in arguing the case before the
High Court and they are clearly of the view that of
all the issues arising from the Mabo decision between 10 and 15 issues need to be dealt with by
both Commonwealth and State legislation - the Bill
deals with, at best, only two of them.
The Bill is an inadequate response to the Mabo
decision not only because it may contravene the
Racial Discrimination Act but because, for a number
of other reasons, it will create uncertainty and give
rise to litigation. It has not been picked up by either
the Federal government or the Federal opposition as
a basis for a national approach to the issue. We have
not heard one member of the Federal opposition say
the Bill provides a basis for consensus, nor have we
heard claims to that effect by the governments of the
Northern Territory, Western Australia or Tasmania.
We certainly have not heard anything to that effect
from the government of New South Wales.
It is important that we are sufficiently observant and
willing to listen to the comments made by others to
ascertain whether what we are saying is true or
whether our interpretation of what is occurring is
inconsistent with the approach of other legislatures.
The opposition's response is not inconsistent with
the views expressed by others throughout the
country. The government stands alone; the Bill is not
viewed as an adequate response to the Mabo
decision by any section of the community and it
should not be passed.

The government should wait for the introduction of
Federal legislation during the coming Budget
session, after which it should introduce supporting
legislation to ensure a national response. The Upper
House will again debate the Bill at a later stage as a
consequence of decisions made in the Federal
sphere. The case I am putting, which my colleagues
will elaborate on throughout the day, reinforces the
arguments put in the other place by my colleague
Mr Sercombe, the Acting Leader of the Opposition.
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The Bill is an inadequate response to the Mabo
decision; it does not provide an adequate framework
for Aboriginal justice; and it will engender
uncertainty about land title. The Bill should not be
passed - if it is passed it should not be
proclaimed - until Federal legislation is introduced.
For those reasons the opposition opposes the Bill.
Hon. G. P. CONNARD (Higinbotham) - I shall
not respond specifically to the arguments put by the
Leader of the Opposition, except to say that there is
no doubt in the minds of both Australians and
members of the international community that the
Kennett Uberal government has shown outstanding
leadership in addressing some of the issues
associated with - Hon. D. A. Nardella - There is doubt.
Hon. G. P. CONNARD - There is no doubt
about the outstanding leadership shown by the
Kennett Uberal government in addressing some of
the very complex issues concerning native title to
land.
I shall not elaborate on the history of the debate on
the issue, except to say that it began in 1982 when,
on behalf of the Meriam people, Eddie Mabo and
others made appropriate and proper claims for the
formalisation of native title over their land. The case
has a long and detailed legal history, culminating in
the recent decision of the High Court.
Although the decision is complex, the three most
important points by the High Court are: firstly, that
the Crown's acquisition of sovereignty over
Australian soil cannot be challenged in an
Australian court; secondly, that on acquisition of
sovereignty over a particular part of Australia the
Crown acquired title to that part of the land; and
thirdly, that despite the acquisition of sovereignty
and the inability of a local court to challenge that
sovereignty, native title to the land survives. I
believe the latter point is the most important,
because terra nullius is more than a policy or a
doctrine.
Honourable members may be aware that I have
recently returned from overseas, during which time
I visited several countries. I was in London less than
three weeks ago, and the issue of what Australia
was doing about native title to land was a matter of
considerable interest to many members of not only
the House of Commons but also the diplomatic
community, particularly some diplomats
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representing the United States of America and
Canada. Several people sought me out to discover
what the Victorian and Australian governments
were doing about native title.
The international community's dismay about the
inability of the Keating Labor government to
address the problems ariSing from the Mabo
decision was expressed forcefully and directly. On
the other hand, the Kennett Liberal government's
approach to the issue of native land title was
applauded - although some felt it did not go far
enough.
I shall convey to the House what was put to me
from several quarters. From what I was told - I am
not a lawyer, so I cannot prove it - terra nullius is
neither a policy nor a doctrine but a notion based on
Roman law. One of the prime motivations
underlying the Roman invasion of Europe was the
desire to introduce the civilising effects of Roman
culture to people the Romans viewed as uncivilised.
That notion has persisted through the Middle Ages
to this day.
In the 16th, 17th, 18th and 19th centuries European
countries in turn applied that notion when
colonising Africa, South America, North America,
Australia and other countries. I was also told that at
least two European nations codified that notion in
law - in one case in France during the time of the
communes. So terra nullius is neither a doctrine nor
a policy but a legal notion.
The recognition of the titles of indigenous races is an
ongoing international problem, so Australia is not an
isolated case. The Australian community has been
struggling to come to grips with the original
ownership of land and the validity of claims by the
original inhabitants of land. Honourable members
on both sides of the House recognise that it is not an
easy problem to resolve.
Although the High Court made its decision, the
general consensus is that it did not go far enough. I
remind the House of the third point made by the
High Court - that despite the acquisition of
sovereignty and the inability of a local court to
challenge that sovereignty, native title to land
survived. The High Court did not make a
determination, as it should have done, on the policy
of terra nullius.
Perhaps it should have considered that issue and
declared a competent Australian policy of terra
publicus, which is the holding of land on behalf of
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the total Australian community. The High Court, in
that instance, could have created law, but it failed to
do so.
Although I am not a lawyer I understand that a
court can consider only the evidence that is put
before it; it cannot venture down strange trails.
Perhaps the High Court's decision is the fault of the
legal system, the original claimants or whatever.
One of the contacts I made in London argued
strongly that the High Court did not make the
decision that it could and should have made in the
Mabo case. I was not equipped to argue with him,
but I listened to what he said. I simply make the
point that, in the eyes of the international
community, the High Court did not make the
decision it could and should have made.
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forecast that the current members of the
International Court of Justice will recognise the title
of our indigenous populations. This is an
enormously serious issue, because the result of such
a finding would be that huge compensation would
have to be paid by the citizens of the States in which
the disputed land is located.
When I was overseas an American representative
argued with me that over the past 100 years an
intellectual battle has been going on between
socialism and capitalism. Through the demise of the
Russian evil empire the concept of international
socialism has collapsed. It must be recognised that
capitalism in its broad sense is not on firm ground
because of the inability of large nations to manage
their debts at this time. The fundamental practice of
capitalism is tenuous at this stage.

Hon. T. C. Theophanous - Why?
Hon. G. P. CONNARD -It should have
addressed the fundamental doctrine of terra nullius
and come up with a solution.
Hon. D. E. Henshaw - Common law didn't exist
in Australia then!
Hon. G. P. CONNARD - Mr Henshaw should
be aware that this is 1993 not 1788, but perhaps the
Labor Party is more attuned to 1788 than to today.
The ownership of land is a complex problem for
every nation in the world. It is important that
Australia urgently address the issue.
I return to my basic theme. The issues associated
with the High Court decision on Mabo are only the
thin end of the wedge. The lack of leadership shown
by the Federal Labor government has been pathetic.
Honourable members will soon discover that the
Mabo case will not be the last case associated with
land title. Inevitably, other cases associated with the
decision will be brought before the High Court.
Members of other Aboriginal communities will take
cases to the High Court seeking extensions of its
decision, particularly on the points I have raised
today. Inevitably, there will be a move towards
upsetting the policy or doctrine of terra nullius, even
if not completely.
What will the result be? Undoubtedly, another
government or business interests will take another
case to the High Court. Inevitably, a third case will
be brought to the High Court to upset the second
decision, the one that will overturn the doctrine of
terra nullius. IneVitably the matter will end up in the
International Court of Justice at The Hague. I

A fundamental basis of capitalism is the holding of
land; that is where wealth is based. If the principle
underlying title to land is not properly addressed
and dealt with both nationally and internationally, it
could mean the end of the system we enjoy today.
My American colleague argued his case strongly
and asked, "Who owns Manhattan?" America,
Canada and Brazil and other countries have similar
problems in coming to grips with the ownership of
land. It could all end up in a complete mess. The
problem is not peculiar to Australia.
We must deal with the original notion of terra
nullius and debate whether compensation should be
paid, and if so on what basis. We must recognise the
position and culture of indigenous peoples and ask
whether they have rights that are superior to the
rights of the majority of inhabitants. Unfortunately,
those fundamental issues are not being debated. The
Federal government has given no leadership on this
issue.
It must be recognised that the Constitution of

Australia is structured in a completely different way
from the constitutions of America and Canada. The
Federal Constitution is really the child of the States
that formed the Federation, which is quite different
from what happened in Canada and the US. The
States have the constitutional right to say what we
should be doing with the land-holdings of the
Crown and of the State, not the Commonwealth.
The difficulty we have is that the Commonwealth
Racial Discrimination Act, proclaimed on 31 October
1975 -an Act that I thoroughly supported at the
time and still support - dictates a certain course of
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action. We are now trying to address at least some of
the problems arising from that.
However, regrettably neither the Prime Minister nor
any other Federal Minister has shown any real
leadership in this country or in the world on the
fundamental issue, which is the policy, doctrine and
perhaps law of terra nullius. We have to define that
doctrine in law. Is it right?
Perhaps at the moment we in this House are not
debating the real issue; the debate is being diverted
because of the Mabo case and because of the inaction
of the Federal government. It would be interesting to
know whether the Parliaments of Australia could
have a competent and proper debate on terra
nullius - is it valid in 1993? - to try to achieve a
resolution of the real problem.
We are not even doing that with this Bill; we are
only dealing with the fringes of it because of the
inadequacy of the High Court's decision, which has
posed many problems.
Hon. D. R. White - The inadequacy of the
decision?
Hon. G. P. CONNARD - Because it was not
brought up - it did not face the problem! I
understand that courts can only react to the evidence
placed before them. Perhaps that is part of the
reason for what I say is the inadequacy of the
decision. The fundamental issue is terra nullius. I
would advocate that somewhere along the line in
Federal and State Parliaments that fundamental
issue should be debated and resolved on behalf of all
Australians rather than on behalf of only some of
them.
Hon. D. R. White interjected.
Hon. G. P. CONNARD - I suggest that
Mr White consider the policy of terra publicus.
Hon. D. R. White -And invade again?
Hon. G. P. CONNARD - We pride ourselves on
being a multicultural society.
The PRESIDENT - Order! Mr Connard does not
speak very loudly. I have been listening carefully to
what he has to say, but it is extremely difficult when
members on my left constantly interject. I have an
extensive list, which includes just about every
member of the opposition. Opposition members will
have their chance later this day and I will give them
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the same protection. I also wish to protect the
Hansard staff so that they can record the
proceedings. I ask Mr Connard to proceed without
assistance and to speak a little louder.
Hon. G. P. CONNARD - Thank you,
Mr President, for your assistance and guidance. I am
arguing that this debate will inevitably be noted and
looked at internationally - it is being looked at
now! The comments of my colleagues in London,
both from diplomatic sources and from the House of
Commons, were that the matter is being looked at
closely and that there is despair at the lack of
leadership provided by the national government.
The initiatives of the Kennett Liberal government in
doing what it can in the State of Victoria are
applauded. My colleagues also said that the
fundamental issue of ownership of land, upon
which our society depends, is something that each of
the former colonies, now independent nations, must
address and examine.
I wanted to make those comments because they are
valid in this debate. It is not just a legalistic thing. I
hoped that Mr White, who has an enormous
capacity when he puts his mind to it, would have
looked at the Bill as part of the total concept of
ownership of land rather than following the narrow
line he took of criticising the Bill itself.
A second issue is that Mr White wishes to delay the
Bill because of the intervention of another
government. Victoria's sovereign government can
address the situation as it affects this State, which is
what this Bill attempts to come to grips with.
Although it is a good Bill it will only partly alleviate
some of my concerns, because it is what it is and
because as a State government we cannot address
the fundamental policy of who really owns the total
of the land in Australia.
The Federal government, through the Prime
Minister, is fiddling with this issue and other policy
issues because, I suppose, the Labor Party did not
expect to win the last election.
This is an extremely difficult issue. I think the Bill
will assist our commercial interests and will enable
debate to continue on the fundamental issue of who
owns the land of Australia. Unfortunately, as a
result of the Federal Racial Discrimination Act, the
Bill addresses the ownership of land only since 1975.
However, sooner or later the issue will again come
before this House for determination of who owns
the total land of Victoria in Australia: is it the
Crown, the total of the people of Australia or the
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Aboriginal community? The debate will go on for
years.
I hope and trust that opposition members will
consider issues that are important for the total
Australian community and not just one section of it.
I do not want anyone to take that remark to mean
that I am opposed to my Aboriginal brethren - I am
not. However, these are complex issues that must be
addressed.
At this stage I do not desire to take my remarks
further. I wanted to share with honourable members
the views that were expressed strongly to me in
London, to assist both in this debate and in other
debates on terra nullius that will take place in future
years.
Hon. C. J. HOGG (Melbourne North) - The
Mabo case should be seen as the first step in the
consistent recognition of Aboriginal and islander
traditions and indigenous rights to land in Australia.
It should also be seen as the first step in
reconciliation between Aboriginal and
non-indigenous Australians and as an historic
opportunity as we move towards the end of a
century of Federation and the beginning of a new
century.
The High Court decision, which negates the terra
nullius legal fiction under which our country has
laboured since European settlement, should be seen
as liberating for all of us. It should also be seen as a
manageable decision in that its implications and
effects can be handled sensibly, in a non-threatening
way and perhaps even creatively.
For that to happen, however, we need a national
approach to the decision of the High Court: an
approach based on listening to and consulting with,
first of all, Aboriginal communities and then with
other parties who may be affected by any substantial
changes.
Prior to national legislation being enacted, but while
it is still being framed, all levels of government have
a duty to act with great responsibility and to pursue
a course of educating the community about the need
for reconciliation and about moving towards a
recognition of the reality of prior ownership; even
though, as every honourable member knows, that
ownership was very different in every way from our
concept of owning land. It was different in the way
the people perceived the land, with ownership being
manifested in their spiritual relationship with the
land. Although that is a difficult concept for
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non-Aboriginal Australians to deal with, it is one
that we should be prepared to learn about and be
prepared to educate others about.
Instead of that process taking place, to date we have
seen a rush and clamour for legislation, which is
represented by the Bill before the House. The
Victorian government should be consulting with
many groups.
The government should sit down with
representatives of the Federal government and seek
to reach at least broad agreement on a sensible
~pproach. It appears that the government has made
attempts to score points rather than to sit down and
decide what can be agreed upon. It is not impossible
to obtain a consensus. There is a deep longing in the
community for consensus and leadership, but those
attributes are not well served by this session of
Parliament.
This session is extraordinary; it smacks of alarm, of
some sort of political crisis and of politicking. There
is no need for this session. The government has
created an atmosphere of fear in which racist
sentiment can and does flourish.
Legislation that stands alone in the absence of a
national approach cannot confer any real security.
The federation representing Australian farmers has
made it clear that uncertainty as a result of Mabo
will be the worst result. When one thinks about it,
stand-alone legislation virtually guarantees
uncertainty. There can be no guarantee of certainty
because the legislation will be challenged.

Alert Digest No. 12 of the Scrutiny of Acts and
Regulations Committee records a submission
received, which states in part:
The legislation subjects members of the Aboriginal race
to a deprivation of rights in respect of land which is
quite different to that applicable to the public at large.
There are strong grounds for contending that by
denying the Aboriginal owners ALL rights and benefits
(other than financial compensation) in respect of their
land ... may result in the Bill being inconsistent with
section 10 of the Racial Discrimination Act of 1975.

Many groups and individuals have supported that
view in the media and have suggested that litigation
will result from this legislation. Indeed, the Bill
allows the possibility of almost endless litigation but
does not provide a tribunal system to handle matters
emanating from Mabo.1f this Bill is passed and
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proclaimed, it will engender court challenge after
court challenge involving very expensive attempts at
litigated solutions.
That is my major contention about the legislation
and about this extraordinary session of Parliament.
The Victorian government is trying to go it alone,
but that will not confer certainty; in fact, it will give
people a greater sense of uncertainty and
misunderstanding of the situation because the
challenges will be mounted. In addition, if the
Victorian legislation happens to be inconsistent with
its Federal counterpart, it will be overridden.
I have several other objections to the Bill. My first
objection is to the definition in clause 3 of
"Aboriginal person", which states:
Aboriginal person" means a member of the
Aboriginal race of Australia;

11

Although the definition appears innocuous, I was
surprised when I first read it. The definition that has
been used in Victoria for a long time is the one
supported by the 1982-1984 inquiry into Aboriginal
dispossession and compensation by the then Social
Development Committee. I acknowledge that the
definition may have some shortcomings and that it
is different to the definition in the Bill. I also
acknowledge the need for a national approach and
consistency, and I suggest that we should argue for
the following definition:
"Aborigine" means a person who (a) is descended from an Aborigine or Torres Strait
Islander;
(b) identifies as an Aborigine or Torres Strait Islander;

and
(c) is accepted as an Aborigine or Torres Strait Islander
by an Aboriginal or Torres Strait Island
community.

As is stated at page 4 of Alert Digest No. 12, the Law
Institute of Victoria recommends that the definition I
have just read should be used. Its usage may go
some way towards easing some of the ill-feeling and
pain that Aboriginal communities throughout
Victoria are currently suffering as a result of this
proposed legislation.
, For many years members of the Victorian
Parliament have used and relied upon my suggested
definition; consensus for its use was obtained from
the State's Aboriginal communities. I urge
government members or the people to whom they
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have entrusted negotiations to think carefully about
that definition.
My second objection to the Bill is the way in which
the Supreme Court is to become the ultimate arbiter
in disputes over land claims. In all likelihood it will
result in the most economically and socially
disadvantaged group in our community having to
enter into expensive litigation. Groups may end up
going to the wall when the issue is one about which
they feel passionately and which goes to their very
understanding of their history and themselves. Such
a consequence seems completely unnecessary
because, as a result of original discussions, the
Federal government suggested the establishment of
tribunals chaired by members of the judiciary to
settle disputes.
The composition of such tribunals could and should
have been the subject of negotiations. Honourable
members regard Victorian tribunals in a positive
way; we see them as a way of getting things done.
They are cheaper to run and to resource, and
basically they seem to remove that sharp adversarial
focus found in courts. People with experience before
tribunals often feel they have shared and
participated in the achievement of results. Therefore,
decisions of tribunals are often regarded as being
owned to some extent by the protagonists.
We should acknowledge that white Australiansthat is, non-AbOriginal residents - in Victoria have
been the beneficiaries of a series of events which in
terms of human history happened only recently.
Only 200 years ago - in Victoria, it was a few years
later - white settlers made contact with non-white
Australians. That contact benefited and continues to
benefit non-AbOriginal Australians, but it proved to
be simply devastating for Aboriginal groups and
Aboriginal culture.
Perhaps it is not and should not be a question of
guilt because we, as individuals, were not on those
early ships; we did not participate in the
disposseSSion of non-white Australians - although
the forbears of many of us may have. My forebears
on my mother's side of the family arrived in South
Australia before 1840. Although they were simple
people, their arrival must have resulted in some
displacement and dispossession of people who
traditionally lived on the land around Glenelg
where my forbears camped when they arrived at the
settlement.
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Certainly we have been beneficiaries, but if we
refuse the burden of guilt, we should at least admit
to some responsibility and obligation.
Those events occurred in our extremely recent
history - within the lifetime of most members of
this House. There are examples of Aborigines being
forcibly removed from their land or persuaded away
from it in northern Australian in the 1940s and that
is w.ithin the lifetime of most of us, although
admittedly we were young. There are examples of
children being taken away from their parents as late
as the 1950s and 1960s by an absolutely
well-intentioned but totally misguided government
policy and agency. Not only are those events within
our lifetime but most of us were adolescents or
young adults at the time; these things were not back
in the dim, dark past.
The circumstances in which some of those events
occurred are really too awful and painful for us to
dwell on, and we all share a sense of shame when
we read the annual statistics of Aboriginal infant
mortality, their life expectancy rates, the number of
Aborigines in custody and the number of Aboriginal
deaths in custody, and so many tragic economic and
social indicators.
Yet there are wonderful counter-indicators, such as
the out-station movement, which began when
Aborigines moved off the Wattie Creek station in the
middle of the 1960s to try to create a different kind.
of life for themselves away from the framework of
white station life. This was replicated many times
over, and with it came a change of legislation and
attitude in the 1970s as well as a resurgence of pride,
culture and achievement, always aided by the
discovery made by the rest of the world about many
aspects of Aboriginal culture. Many sophisticated
parts of the world began celebrating Aboriginal
culture and saw Aboriginal art as special and
singular. This assisted in the resurgence of
Aboriginal culture that we see today.
The Mabo decision could foster many positives. It is
a real opportunity for governments to embrace their
responsibilities and bring about the reconciliation
that most Australians want; but this legislation does
not assist that aim. I do not see that it allays the
concerns that have been whipped up needlessly. It is
a hasty response to an issue which, above all, needs
time and care and a national approach.
Honourable members ought to remember that we
are not only watching each other during the debate;
I suspect we are being watched by many people
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overseas. The eyes of many nations may be on us,
particularly those of our Asian neighbours who are
keen to learn whether, as a community, we have
become less or indeed more racist. They also want to
see whether we have the skill and subtlety to
manage the community education, debate and
eventual legislation, and the outcomes of it.
This is about much more than legislation. Myriad
considerations must be dealt with and managed in
the wake of Mabo in this International Year of the
World's Indigenous People. We have to start to get it
right, and for the reasons I have outlined I do not
~elieve the Bill does that. Quite simply, no-one
needs it.
Hon. P. R. DAVIS (Gippsland) - I am pleased to
follow Mrs Hogg's thoughtful contribution to the
debate. I respect the contribution she has made.
However, I take issue with a number of her points.
By way of preamble I point out that I represent an
electorate whose principal economic interests are
associated with natural resources and natural
assets - the timber industry, agriculture, and
minerals in one form or another, whether it be the
copper mine at Benambra, oil and gas connected to
Bass Strait or, indeed, Latrobe Valley brown coal
resources. Certainly there is a high degree of mineral
exploration on foot at any time.
Both Crown land and freehold land are subject to
extensive mineral exploration. That economic
interest creates a strong consciousness about
security of title because it is only the ability to have
security of title that provides a basis upon which
economic exploitation of those resources for the
benefit of the community can really occur. Hence the
Mabo decision has created quite a significant
awareness among the people in my electorate who
are directly involved in those industries and those
who indirectly rely on the economic benefit
generated from natural resource utilisation.
Further, because of my interest in issues affecting
the electorate, I have had considerable discussion
with a range of people connected with corporate
decision making in both pastoral and mining
interests, and it is quite evident to me that there is a
call by those responsible for corporate treasuries for
certainty of title in order to provide the stable base
on which they can produce confident and rational
decisions about risking capital on behalf of their
shareholders.
As a consequence of the Mabo decision there has
been a call not just by industry but also by the wider
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community for leadership in providing that
certainty. Notwithstanding that call, yesterday the
opposition generally and today the Leader of the
Opposition and the Deputy Leader of the
Opposition specifically called for the government to
procrastinate; not to deal with the matter
expeditiously but rather to defer this pressing matter.
Clearly the community does not share that view,
and as evidence of that fact I quote from the Age
editorial of 23 July 1993:
The Victorian BiU is important to the State.

Further, on 4 August 1993 the editorial in the Herald
Sun said in part:
Mr Kennett, frustrated by the inertia of the Prime
Minister, Mr Paul Keating, has also shown the way on
Mabo.

Further, the editorial in the Herald Sun of 9 August
states:
Federal government's dithering over Mabo has become
high farce.
The High Court handed down its decision on June 3,
1992. That has given our legislators more than
13 months to interpret the ruling and act upon it.
The States are crying out for action to bring some order
and clarity to the mess. The Victorian Premier, Mr Jeff
Kennett, has attempted to lead the way to protect this
State's interests.

The editorial then states:
Even with a deafening roar from every corner of
Australia, still the Federal government shows no signs
of moving to resolve the Mabo dilemma.
The Aboriginal Affairs Minister, Mr Robert Tickner,
said yesterday he could not even speculate on what
direction the Commonwealth might take. What arrant
nonsense.

In an attempt to resolve the uncertainty created by
the Mabo High Court decision and the failure of the
Federal government to act in association with the
States, the State government has introduced this Bill.
I commend the government and the Premier for
leading the way because the Mabo decision of the
High Court in June 1992 recognised the existence of
native title in Australia and overturned 200 years of
settled Australian law which did not recognise
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native title. It is fair to say that the High Court
effectively legislated for or created native title as a
new form of land title under Australian law, and
consequently that has created uncertainty. All
decisions affecting the use of land in any form will
be subject to some degree of speculation.
Attempts by the Aboriginal minding industry to
promote a wider agenda than even the legal
parameters of the Mabo decision are apparent to all
of us. Supporters of Mabo have claimed that the
decision brings justice to Aboriginal people, that it
makes up for past wrongs and will help
reconciliation by recognising the special rights and
needs of Australia's pre-European occupants. Even
Mrs Hogg referred to collective guilt on the part of
our forebears in a way that is not sensible or useful.
Mabo will benefit only a few Aboriginal people, who
make up only 1.5 per cent of the population. Where
is the justice in helping only a few at the expense of
others?
By creating special legal privilege for one racial
group we are excluding the rest of the community
and expanding the horizon of that decision by the
Aboriginal minding industry. We are also at risk of
discriminating in favour of one group against a
substantial group in the rest of the community. The
longer the debate on and the uncertainty of Mabo
continues, the more the risk of developing
resentment of the decision increases.
It has been suggested that Mabo is part of a wider
agenda which includes proposals for special land
rights, native title, self-determination,
self-government and a separate sovereign
Aboriginal State in Australia which would not be
part of Australia.

Mabo should not be seen in isolation from a wider
agenda which follows Canada's example where
self-government is part of the official agenda.
Australia is only a step or two behind Canada.
Clearly the High Court has moved into the political
arena. It appears that a principle enunciated by a
judicial decision can be overridden by a legislature
which can propose a rule of its choice, but that
requires a decisive and deliberate action on the part
of the Commonwealth to overturn the political
decision of the High Court. The Commonwealth can
do anything it wishes to amend the provisions in the
Mabo High Court decision, but it has chosen not to
do so. The decision of the High Court has brought
the High Court into some controversy not only
because of the effects and consequences of the
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decision but also the arguments used to justify it.
Mr S.E.K. Hulme, QC, presented to the conference of
the Samuel Griffith Society a paper on the Mabo
decision which states, in part:
Mabo as a piece of litigation concerned a claim by
individuals to specific parcels of land on each of three
islands in Torres Strait.
There was before the court no evidence whatsoever
concerning mainland Australia; no evidence
whatsoever as to Australian Aboriginal culture and
ways.
The Murray Islands are tiny. Their total area is 9 square
kilometres, and the largest of them is less than
3 kilometres long. (By way of comparison, the parkland
constituting the Albert Park Reserve is some 2.5 square
kilometres). The islands have at all relevant times been
inhabited by a people now called the Meriam people.
The Meriam people are of Melanesian race (as in New
Guinea). In 1879, when Queensland annexed the
islands, the Meriam people lived in established
villages, cultivated the land, had a system of individual
and perhaps family ownership of specific parcels of
land, and had their own native court administering
disputes as to land.
The Australian Aboriginals are not of Melanesian race,
and their ways are very different to those of people of
the Melanesian race. At the relevant dates -1788 and
1825 and 1829 - there were several hundred tribes of.
them, living nomadic lives on a mainland of some
2450 960 square miles, or some 3 630 750 square
kilometres. They did not live in established villages,
they did not cultivate the land, they did not have a
system of individual or family ownership of specialised
parcels of land, and it follows that they had no court
administering such a system.
There was before the High Court evidence as to the
facts concerning the Meriam people and the Murray
Islands. There was before the court no evidence
whatsoever concerning mainland Australia; no
evidence whatsoever as to Australian Aboriginal
culture and ways.
There were before the court the Meriam Island
plaintiffs, and the defendant the State of Queensland,
for the Murray Islands are part of Queensland .,.
There were before the court no Australian Aboriginals
whatsoever, and no person or company holding
freehold or leasehold title of any kind, ordinary or
pastoral or mining, on mainland Australia; nor any
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other individual person or company to do with
mainland Australia.
With no Australian issue, with no evidence as to
Australia, with no parties concerned with any
Australian issue, without argument as to any
Australian issue, the High Court proceeded to destroy
what Deane and Gaudron JJ. described ... as "a basis of
the real property law of this country for more than a
hundred and fifty years".

In conclusion, Mr Hulme says:
Deane and Gaudron JJ have said in terms that the
content of the law of property in Australia should be
altered forever because of their view, arrived at by their
joint research among unspecified material referred to
by unspecified writers, of the rights and wrongs of
what they call the dispossession of the Aborigines in
the 19th Century.

I do not subscribe to the view expressed by
Mrs Hogg that we must share the burden of guilt.
The view that this generation should bear the guilt
and take responsibility for the behaviour of our
forebears is a nonsense. Mrs Hogg referred to her
own forebears who lived in South Australia.
Although many of us are aware of the roots of our
past, we should not feel responsibility for actions
that occurred at that time.
My forebears were established in Tasmania in 1827
and they established themselves further in Victoria
in 1835 and more particularly settled on land in
Gippsland in 1860. I am aware of those dates
because they are provided in a profile of my origins,
but beyond that I have no knowledge of the
acquisition of any property or of whether any
peoples who may have inhabited those lands before
my forebears took up residence were dislocated by
such an acquisition. The facts are beyond dispute,
but I have no control over what took place at that
time.
Hon. D. A. Nardella - You have no control now,
either!
Hon. P. R. DAVIS - Colin Howard in the IPA
Review volume 46, No. 1, 1993 says:
Migratory conquest has been a recurrent fact of history
which has only recently attracted moral criticism from
anyone but the losers.

Hon. D. A. Nardella - Who are the losers?
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Hon. P. R. DAVIS - Our generation has no
control over what happened in the past, and few
people today are beholden to their forebears for any
part of their prosperity because the realities of
change in family structures and relationships and
the significant transfer of land over time has meant
for the majority of land-holders there has not been a
continuous relationship with the land.
Notwithstanding that, rural land-holders
understand that access to and identification with a
particular parcel of land generates an enormous
amount of emotion. We should all acknowledge that.
It has been suggested that the general issue of land

rights and native title will produce a benefit by
resolving Aboriginal economic hardship. I am
unaware of any evidence supporting that, but I
would be pleased if that were illuminated for me by
the opposition. We need to identify the issues that
are at stake for Australia. This Bill will affect 18 000
titles, which include 14500 freehold titles, 2800
leases and 700 mining leases.
The Bill does not propose a universal solution
because that can only be brought about by
cooperation between the States and the
Commonwealth. As a consequence of the leadership
of the Premier we have an appropriate legislative
framework to validate land titles granted since 1975.
By supporting the Bill we are showing the way to
the Commonwealth. Victoria is prepared to
undertake the necessary measures to ensure stability
of titles.
I support the Bill, and I congratulate the government
for introducing it. I hope the Commonwealth
government will take note of the leadership shown
by the Victorian government and decide that it is the
model to follow.
Hon. B. W. MIER (Waverley) - I oppose the
legislation, and in doing so I express my full support
for the Commonwealth proposal to implement
legislation that reflects the High Court decision on
the Mabo case. The Commonwealth legislation will
do what the Victorian government says it will not
do: it will provide potential investors with a sound
understanding of their entitlements and
responsibilities. It will not give rise to the fears
described by the Premier, his Ministers and some
members of the government. It will reflect the well
advertised and debated policy of reconciliation with
the original inhabitants of this country. The High
Court decision supports the policy initiative of the
Commonwealth government to recognise the
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original inhabitants of Australia, the Aboriginal
people.
When we examine the Bill we need to understand
the history behind the occupation of the areas that
now comprise Victoria and southern New South
Wales. It is necessary to understand what happened
from the beginning of European occupation.
I understand why the conservatives are fearful
whenever the question of entitlement for
Aboriginals is raised, not just in this State but
throughout Australia. Over the past 150 years
Victoria has had a shabby history in the
administration of Aboriginal affairs and the welfare
of Aboriginals or Kooris, as they are commonly
known in south-eastern Australia. It is of assistance
to understand the model of containment of
Aboriginal people in Australia, how it was
established and who established it.
In one of the most infamous chapters of Australian
history, during the early part of the last century,
George Augustus Robinson was given responsibility
for shifting the Tasmanian Aboriginal people from
Tasmania, then known as Van Diemen's Land, to
Flinders Island. Most of those Aboriginal people
died and very few of their descendants are alive
today.
Mr Robinson established a model of containment
that was to be used in Australia over the following
150 years. In 1838 Mr Robinson was appointed Chief
Protector of Aborigines for the colonial government
in Victoria. He had a similar task to the task he had
previously performed in Tasmania. He established
what were known as stations in tribal Aboriginal
areas in Victoria and southern New South Wales.
The excuse for the establishment of these stations in
the 36 tribal areas was to protect Aboriginals,
provide them with rations and introduce them to
Christian values. That was the excuse for herding
them, getting them out of the way and placing them
in these stations. By 1850 the scheme had failed and
was abandoned because of the tremendous hardship
it imposed on Aboriginal people. I understand that
even George Robinson decided he could not
continue with his infamous practice.
Because of the guilt that was felt in those days over
past treatment of Aboriginals, missions replaced
stations in various tribal areas. In 1859 a select
committee of the colonial government
recommended that reserves of land be set aside for
specific missions and stations and it was at that time
that missions such as Lake Tyers, Framlingham and
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Lake Condah were established. In the same year
government control over the lives of Aboriginals in
Victoria was given to a central board for Aborigines.
This board had responsibility for controlling their
conduct, their employment and where they lived. In
fact, it had them under scrutiny for the period of
their lives. In 1910 the Aborigines Act was enacted
and the board became known as the Board for the
Protection of Aborigines.
The publication Living Aboriginal History o/Victoria,
co-authored by a friend of mine, Mr Alick Jackomos,
who is a prominent person in the Aboriginal
community, contains an excellent history in stories
set out in the oral tradition of Aboriginals. Page 14
refers to the protection of Aborigines under the
auspices of the Board for the Protection of
Aborigines and states:
The Act gave the new board sweeping powers
including the right to oversee terms of employment
between Aborigines and Europeans, the right to
determine where any Aboriginal person or group
should reside and the right to assume custody of
Aboriginal children according to criteria determined by
itself. Even until the late 1960s, Aboriginal children
were being forcibly removed from their natural parents.
There are few Aboriginal families in Australia, from the
outback to the suburbs, who have not experienced the
removal of their children. White authorities often went
to great lengths to break the cultural and family bonds
between parents and children. Children, even babies,
were often removed to distant locations where they
were arbitrarily issued with new names and birth
dates. The treatment they received in institutions was
often horrific.

The book contains a number of stories of prominent
Victorian Aboriginal families told in their traditional
style, and it demonstrates the hardships that these
people had imposed on them. It is a credit to
Mc Alick Jackomos and Mr Derek Fowell, the
authors of the book, because it demonstrates the
history of the people who were living in Australia
prior to European occupation. For the first time the
law now recognises that Australia was occupied
prior to European settlement.
In 1984, because of the resistance of this House, the
Federal government passed legislation that
recognised the existence of Aboriginal people in this
State. The proposed Commonwealth legislation
recognises the 26 cultural heritage areas that exist in
Victoria. Some time ago those areas were not
recognised by this House.
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The 26 cultural heritage areas are the remnants of
the original stations established in the 36 tribal areas
then in existence. After the establishment of the State
of Victoria the number of tribal areas was reduced to
26. The 26 cultural heritage areas clearly reflect the
existence of the tribes and their cultures that existed
in Australia prior to white occupation.
Certain clauses in the Bill are obnoxious: it carries on
the tradition of the conservative elements of the
State by not accepting the fact that the land was
occupied by people who had defined and positive
cultures and languages prior to European
.occupation.
One issue to which the Victorian legislation refers is
in opposition to the Commonwealth proposal for the
establishment of tribunals to determine claims that
may arise. It is difficult to understand how, in
accordance with the High Court decision, a claim
could get up in Victoria because of the history of the
State and the way the Koori people have been
subjected to such devastation over the past 150
years. How could anyone establish the fact that they
had a continued occupation or an association with
any particular parcel of land in this State?
The model established by the responsible person at
the time, Mr Robinson, followed by the Aborigines
Act 1910 and the Board for the Protection of
Aborigines, clearly brought about a position where
not only were the families split up but the tribes
were divided and moved to specific areas.
Association with the land would be difficult to
prove under the guidelines of the High Court
decision. The devastation was so great that it could
be called genOCide. The actions of the Board for the
Protection of Aborigines were such that even the
Aboriginal language of the 36 tribes in the area was
lost.
The Aboriginal people in the Northern Territory,
Queensland and Western Australia still have their
native languages, but they do not exist in Victoria
any more. The devastation was so horrific that not
only were they and their families dispersed but they
lost their languages.
The establishment of tribunals to resolve claims is
the most efficient and effective way of dealing with
such matters. To place those claims in the hands of
the High Court is a cynical way of bringing about a
legal situation where Koori communities would
have extreme difficulty in establishing a claim when
they are faced with the legal might and wealth of,
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say, a mining company or various other groups in
Victoria.
The mining groups have limitless funds and would
employ the best barristers and solicitors to bring
about the normal legal tactic of adjourning claims.
They would turn any claim into what can only be
defined as a barristers' banquet and put far beyond
the Koori people any possibility of proceeding with
a claim because of the financial restraints that would
be placed on them. We know from experience that
when tribunals are established they are
administered by people who have expertise in a
particular area; they have the ability to determine a
particular claim or whatever reference they might
have. That is a specific piece of the legislation that is
offensive and decisive in bringing about a one-sided
situation with any potential claim.
I shall raise in the Committee stage of the debate the
definition of "Aborigine". The Law Institute of
Victoria clearly indicated its interpretation of
"Aborigine". It is an interpretation that has been
around for a long time, and most government
departments and Ministries have used it when
required. To move away from it, as the Bill does,
would bring about further confusion and
downgrade any person who sees himself or herself
as being an Aborigine or a descendant from the
original inhabitants of this country. Because of the
understanding of how conservative forces in the
State over the past 150 years have continually
opposed any form of justice for the original
inhabitants of the State, the understanding of what
they have done to Aborigines over that period and
the fact that the legislation is meaningless because it
will be overridden by Commonwealth legislation
irrespective of what happens here, the only
conclusion that can be drawn from the Bill is that it
is a political stunt to again demonstrate to the
rednecks in the community that they, the
conservatives, are maintaining their traditional
attitudes to the Aboriginal people in this State.
The coalition is demonstrating clearly to the
rednecks of this community that it is retaining its
policy of 150 years in dealing with these issues. It is
not in any way, shape or form recognising any rights
of any Aboriginal people, not only in south-eastern
Australia but in the whole of the Commonwealth.
. That has clearly been demonstrated by the
coalition's stance over previous years. As late as
1984 when the Labor Party introduced Aboriginal
cultural heritage legislation into this House, the
coalition would not even recognise that measure,
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and it had nothing whatsoever to do with land
claims. The legislation simply recognised Aboriginal
cultural history. Fortunately the Labor Party went to
the Commonwealth, and the then Minister
responsible, Clyde Holding, introduced
legislation - Hon. M. A. Birrell - He is a statesman.
Hon. B. W. MIER - He is, and he did a good job
as the Federal Minister for Aboriginal Affairs.
Hon. M. A. Birrell - Presumably that is why he
was dumped by the then government.
Hon. B. W. MIER - He did an excellent job. As a
result of that legislation, the 26 cultural heritage
areas in this State have been clearly defined.
I consider the Mabo decision to be relatively
conservative, taking into account the potential for
Koori people in this State to establish a claim in view
of what has happened in Victoria over the past 150
years. On that basis I believe this legislation is just a
stunt to pander to the redneck community that
unfortunately exists in certain areas of Victoria.
Hon. W. A. N. HARTIGAN (Geelong) -There
have been some interesting contributions from the
opposition. Mr Mier has given a detailed insight into
the history of European settlement and Aboriginal
treatment over the past couple of hundred years. I
was not unaware of that. It is true that attitudes have
changed over the past 200 years. The year of 1788
and the 1800s were not necessarily the beginning
and the end of the misunderstanding and
mistreatment of the native people of Australia.
These ideological, racially motivated issues have
been around for many hundreds of years and have
continued well into the 20th century.
As I was listening to opposition speakers, I was also
glancing through a relatively new book by Zbigniew
Brzezinski called Out o/Control. His comment at
page 11 on the operations in the Soviet Union in the
1930s was interesting. The paragraph I refer to
relates to the mass famines induced by forced
collectivisation in the Soviet Union. It is estimated
that that was the cause of death of between 6 million
and 8 million people. In commenting on that, Lenin
dismissed the deaths of "the half-savage, stupid,
difficult people of the Russian villages". The point I
am trying to make is that attitudes of superiority,
indifference and contempt have been in existence for
some considerable time. I do not feel responsible for
the deaths of Russian villagers any more than I feel
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responsible for the activities of people living in
Australia 150 years ago.

wonder about that oxymoron, but that is neither
here nor there.

The issues we are dealing with today relate to the
impact of the Mabo decision. If one listens carefully
to opposition speakers, it becomes obvious that they
have been extremely critical of the inability of the
Federal government to come to grips with what is,
after all, its responsibility.

It is clearly accepted by the Federal government that

I do not dispute that making sense of the Mabo
decision is an extremely difficult and onerous task. I
suppose that it should not be easy; it was prepared
by lawyers. In reading the decision it astonishes me
that it is so non-specific and poorly detailed. I do not
wonder that the Commonwealth is having difficulty
in coming to grips with the vague and uncertain
nature of the finding; nor do I wonder that all the
other players are having difficulty in coming to grips
with it.
I noticed at the Eva Valley meeting of Aboriginal
leaders a number of cultural differences in the way
the Aboriginal community attempts to settle issues
by consensus. Let there be no doubt about it; the
Commonwealth has been remarkably unsuccessful
in putting together a clear outline of how it sees the
Mabo decision being applied more broadly.
Opposition speakers have made much of the view
that the impact of Mabo, particularly in Victoria, is
likely to be very limited. That is not a view
supported by all players interpreting that decision.
The Wik people in Weipa have a particular
view-Hon. B. W. Mier - That has nothing to do with
Mabo.
Hon. W. A. N. HARTIGAN - Please bear with
me, Mr Mier. You had your chance. I could have
interjected but out of forbearance and charity I did
not.
The fact is - and there is no doubt about it - that
although the Prime Minister, Mr Keating, originally
rejected the idea of a relationship, the Queensland
Premier, Mr Goss, had no doubt about it, and
neither does the Federal Attorney-General.
Mr Keating now has no doubts about the direct
relationship between action being taken by the Wik
people and their very competent lawyers, the same
lawyers who fought the Mabo case. Some members
express concern about Aborigines not having the
ability to get the best legal talent. I sometimes

what is going on with the Wik people has a direct
relationship to the Mabo decision; there is no doubt
about that. I do not know why the opposition
persists in arguing this matter. There is absolutely
no question that the claim being made by the Wik
people is based directly on an interpretation of the
Mabo decision, which mayor may not be correct.
The difficulty with the Mabo decision is its
imprecision and obscurity. Consequently, for the
opposition to be making the suggestion that there is
a clear-cut and well-defined approved position from
the Federal government is to ignore the reality.
There is no approved or agreed position coming
forward from the Federal government. Certainly no
position has been passed by both the House of
Representatives and the Senate.
There is an obligation on the part of the Federal
government to negotiate with all the States. It is
generally agreed that the Premier of Victoria has
worked hard in a professional way to get some
satisfactory solution that would be administratively
capable of being implemented. The most
disappointing thing about what is happening is that
it is generally agreed by those people who ruled on
the Mabo case and the Federal government - I even
heard Mr Mier suggest the same thing - that the
ability of the Aboriginal people to gain substantial
benefit from Mabo is limited. It is severely,
extremely - Hon. D. R. White - Mr Birrell is enjoying this.
Hon. W. A. N. HARTIGAN - Yes, I bagged the
lawyers for a while and he always enjoys that. The
lack of precision and the general recognition of the
small impact the Mabo case will have on the
beneficial treatment of the Aboriginal people is
unfortunate. It is important to remember that one of
the downsides of the Mabo decision is a great deal of
uncertainty about the existence of certain titles
following the Racial Discrimination Act 1975.
There are some 18 000 titles in Victoria. I am not
suggesting that 18 000 of them are at risk as a
consequence of the Mabo decision; I am not even
suggesting that a large number of them are at risk. I
am suggesting that there is uncertainty as to which
titles are at risk. That is the problem with the law,
and it is well recognised as the administrative
difficulty.
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It is clear from the viewpoint of government that a
desirable resolution of this issue would be a Federal
arrangement which the States could reasonably
agree addresses the matter on a national basis. That
situation has not yet come about. I have neither read
nor seen anything which tells me that any Significant
advance has been made in the resolution of this
matter.

The Bill is designed to be narrow in its application.
The government is not attempting to resolve the
other issues involved in the Mabo decision; they are
issues that properly need to be resolved between the
States and the Federal government working in
cooperation. After that happens Victoria will play a
constructive part. At this point the Bill will have a
number of beneficial impacts. It will bring the Mabo
issue to some satisfactory resolution, out of
embarrassment if nothing else but, more
importantly, because the pOSition outlined in the Bill
is sensible and Wlobjectionable and is the sort of
measure that will be incorporated into Federal
legislation because of its reasonableness.
The Bill is designed to address a relatively small
matter. It is designed to give some security to the
industrial base of this State. I know that may be a
matter of supreme indifference to the oppOSition,
but as a responsible government we must do what
we can within the limitations imposed upon States
by Federal legislation to give as much certainty as
we poSSibly can.
Conciliation with the Aboriginal people is not an
issue that is intended to be touched by the Bill, nor
does the Bill intend to reflect the government's view
of that matter. I must say I have been looking at this
issue for longer than most honourable members and
that is because of the passage of time rather than any
great intellectual capacity on my part. With the best
will in the world I do not know that any of us who
have been working to ameliorate the situation of
Aboriginal people can take much satisfaction from
the results. That does not mean that we should not
use all Our best efforts to that end. The Bill is
designed to ensure that as we proceed towards that
objective we do not adversely affect the ability of the
State and the enterprises within the State to continue
to provide the productive activities and economic
returns that are of fundamental importance in
ensuring commWlity services and justice for all.
The proposed legislation is limited in its form. It is
put forward on the expectation that the Federal
government will at some time in the not too distant
future come to a resolution of the difficult issues
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raised by the Mabo decision so that we can sit down
with the Federal government on a rational basis and
establish a national position. The government is
eager to see a national resolution of this matter and I
await with interest the Federal government's
legislation. I do not expect it to be inconsistent with
the limited action Victoria is taking to provide
security and confidence in the business environment
in this State. That is the responsibility of government
and I believe it is being properly exercised.
Hon. PAT POWER Oika Jika) - I state at the
outset that I oppose the Bill. Like many Australians,
I welcome the Mabo decision and I endorse the
Federal government's One Nation approach to such
an important social issue. For me the fact that the
United Nations chose 1993 as the International Year
of the World's Indigenous Peoples makes it even
more appropriate that the Mabo decision was
brought down in 1993. From the opposition's point
of view that makes the Bill all the more unnecessary
and leads some people in the commWlity to believe
that the Bill is politically opportunistic, that it is
politicking of the most basic kind and that it has led
to an escalation of fear and alarm in the community.
When the Mabo decision was brought down many
people in the commWlity were concerned about it
for a whole range of reasons: from the fact that it is
written in legalese and therefore difficult for lay
people to interpret, through to the extreme situation
that it seduces and provokes the basic racist
tendencies that a large number of people in the
community have. If we were not faced with this Bill
and if the Victorian government supported the One
Nation approach to addressing the issues of Mabo,
the community would be able to address this issue
in a more ordered, humanitarian and progresSive
manner.
Reference was made to the contribution of Clyde
Holding to many matters, especially relating to
original Australians, and I take this opportunity of
recording my appreciation of the work that Gerry
Hand did when he was the appropriate Federal
Minister. Politics aside, honourable members would
recognise that Gerry Hand was one of the best
Federal Ministers ever. In creating a community
consciousness about matters relating to original
Australians, history will judge Gerry Hand as
having addressed those issues in an humanitarian
way. lhat is reflected in the fact that frequently in
the Federal Parliament many of the issues that he
sought to place before the commWlity received
bipartisan support. He placed before the community
a model for recognising and addressing the
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injustices that original Australians have suffered for
more than two centuries.

anthropological connotations of "customary title"
are very different from those of "native title".

Another concern of mine as a citizen IS the fact that
the government found it necessary to have a special
sitting of the Victorian Parliament to introduce the
Bill. As a consequence of amendments to freedom of
information I am not sure whether it is possible for
anybody in Victoria to establish what this special
sitting of Parliament has cost the Victorian taxpayer.
This special sitting has occurred in the first year of
the Kennett government, a year in which the
government has impressed on Victorians the
enormous black hole in the financial resources of
Victoria and the need to impose severe financial
restraint. All honourable members know that as a
consequence of that financial restraint many
Victorian workers have lost their jobs and the
services they provided have been withdrawn.

I am concerned that the Kennett government has
chosen the term "customary title" to muddy the
waters and to give original Australians the
impression that they are more likely to make
successful claims under "customary title". Under
"native title" they would recognise that their
chances are slim. I believe the government's decision
to use "customary title" may create dissension and
disharmony.

I find it extremely curious that in this climate of
severe financial restraint the government has found
it necessary to call a special sitting of Parliament to
debate the Mabo decision. Given that the spring
sessional period will commence early in September,
I wonder what, if anything, will be achieved by this
expensive and provocative exercise. Even if one
accepts the government's argument that the Bill is
necessary to ensure economic stability - I
emphasise that I do not accept that argument - it is
difficult to understand the importance the
government attaches to the two or three weeks
saved by the special sitting. That is certainly not
consistent with the government's emphasis on the
need for severe financial restraint.
I shall leave to one side the legalese of the Bill and
comment instead on the government's use of the
phrase "customary title" as opposed to the use of
"native title" in the High Court's Mabo judgement.
After I read the Mabo judgment, listened to what
various commentators had to say about "native title"
and considered the effects the decision could have
on both metropolitan and country Victoria, as a
layman I drew the reasonable conclusion that it
would be highly unlikely, if not impossible, for any
group of original Australians to make a successful
claim for land based on the accepted meaning and
connotations of "native title".
Although the Kennett government claims the Bill is
intended to protect land titles by tightening
definitions and so on, I believe its use of "customary
title" will have the opposite effect. I shall await with
interest the verdict of history on whether my
concerns are justified, but I believe the

Although I do not believe the Mabo claim is
connected to the Weipa claim in any legal or
practical sense, I do not deny that that claim may
have resulted from the awareness generated by the
High Court's Mabo judgment. Given that the
Premier of Queensland, Mr Goss, has chosen to
make some public statements about the Federal
government's attitude to the Mabo decision, I
believe it is reasonable for me to comment on them.
The Queensland Premier has said that the Weipa
claim puts at risk 2000 jobs and billions of dollars of
investment. I categorically support any project that
will create employment and generate export income,
but I also believe the Federal government is correct
in placing the issue alongside the humanitarian
issues that must be addressed in respect of original
Australians. In making those strong statements
about jobs and export income, the Queensland
Premier has left himself open to accusations of
neglecting the interests of original Australians.
Many prominent Australians have aired their
personal opinions about the Mabo decision. The
comments of Hugh Morgan and his ilk, who have
been ranting and raving in an attempt to give the
argument on Mabo a disoriented perspective, can be
starkly contrasted with the views expressed by
Mrs Janet Holmes a Court, whom I recently heard
interviewed on ABC radio. Mrs Holmes a Court said
that as a prominent Australian businesswoman she
welcomed the Mabo decision. She viewed it as an
indication of nationhood and this country's growing
maturity and said she did not believe it created any
insurmountable difficulties. Mrs Holmes a Court
acknowledged that Mabo was but one of a number
of issues that needed to be addressed by the
Australian business community. I admire her for
espousing that view. I call on all Victorians to
contrast what she said with the more provocative
comments made by people such as Hugh Morgan.
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I shall place on the record why I believe my support
for the Mabo decision is rationally based. I recently
read an opinion by Mr Gray, QC, who was asked by
the Australian Mining and Petroleum Law
Association to give an analysis of the Mabo decision.
Mr Gray is quoted as saying that:
Mabo is a decision which should be celebrated by all
Australians as a clear indication that the pre-eminent
legal institution in this country is one with the courage
to reject unsound legal fictions, no matter how difficult
that task may be, and to give effect to the realities that
once prevailed in Australia and to those which
presently exist.

I wanted to use those words today because there is
no way that the Australian Mining and Petroleum
Law Association could be considered to be anything
other than a conservative business group. Perhaps in
the same way as has Janet Holmes a Court, the
association has accepted the intellectual and moral
challenge of the Mabo decision. In the same way that
road users are required to stop at traffic lights or
drive on the correct side of the road, the association
has accepted the Mabo ruling in good faith and is
prepared to work with the national government in
addressing the issue.
I shall refer briefly to the reasons why I believe there
is evidence in the community that the Victorian
government's legislation is unnecessary and
unhelpful. The legal firm of Arthur Robinson and
Hedderwicks provided some advice to the Victorian
Chamber of Mines in July this year:
It should be noted that any State-only legislation cannot
be assured of validity, because there is a risk that a
court may find that the State legislation is inconsistent
with the Racial Discrimination Act. It will also be
subject to any future overriding valid Commonwealth
legislation, which the Prime Minister has foreshadowed

For the uncertainties regarding title and access to be
effectively addressed, given Australia'S constitutional
arrangements, there will need to be complementary
Commonwealth and State legislation. This means that
there must be a degree of consensus between the
various Australian governments.

The fact that the Victorian Chamber of Mines sought
and endorses that legal advice indicates its support
for a One Nation approach to this issue. The legal
advice appears to me, as a lay person, to be saying
that the Victorian government's legislation will be
unhelpful and possibly complicating.
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The Victorian Aboriginal Legal Service advises:
It cannot be presumed that the Mabo decision does not
apply to Victoria. Despite the history of dispossession
in this State, there are Koori people who have retained
strong and continuing links with their countries. The
Yorta-yorta people are a case in point. Because of the
mission and reserve structures that were established in
the Murray region, the Yorta-yorta people were able to
remain in their own country where they continued to
protect and value their traditional and customary
lifestyles ...

The Aboriginal Legal Service suggests the Victorian
legislation may be in contravention of the Racial
Discrimination Act. That is further evidence of the
need for the matter to be addressed nationwide. The
Mabo decision and Australia's management of that
decision is not something that ought to be done
within the confines of State boundaries. It is a
national issue, in terms of both morality and
management.
Further support for the Mabo decision and for the
fact that State legislation is not needed can be found
in the Age of 9 July, which published a letter
constructed by the members of the Muirhead Royal
Commission and signed by the heads of almost
every religious domination in Australia:
The message is simple. This continent once belonged to
many Aboriginal peoples ...
Over two centuries most of it was taken from them
piece by piece without compensation. Where this has
happened, it cannot be undone '"
Simple justice requires that we respect their rights no
less than we respect the rights of other Australians who
have inherited land. Indeed, because land often has
sacred significance to Aboriginal people, we should
avoid their displacement wherever possible, even for
money compensation.

The Australian of 8 June also supported the Mabo
decision:
An insensitive or inadequate response has the potential
to set reconciliation back decades not only for the
Aboriginal people but for the nation as a whole.

I suggest that statement contains an important
message. One unfortunate consequence of the
Victorian government's decision to introduce
legislation is that it will seduce and provoke people
who have an inherent tendency towards racism. A
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consequence of the Victorian legislation may be an
increase in racism across the community.
The opposition can cite many examples of people
from various etlmic communities who have
experienced substantial disadvantage and poor
treatment. As a member of the Australian
community, I welcome the contribution that those
multicultural communities have made to this
country. All Australians have an obligation to
participate in a community that allows them to take
on board the contributions that multicultural
communities have made and to grow as one nation
in order to achieve adulthood in the full sense of the
word. We are a multicultural society: white
Australians, original Australians and people from
non-English speaking backgrounds. I believe the
Australian newspaper is right when it says the
Victorian legislation may affect reconciliation not
only for Aboriginal people but for the whole nation.
I express my alarm at comments made by the
Attorney-General when addressing the Mabo
decision. She is recorded in Hansard of 10 August
1993 as saying:
There are some problems with the decision of the High
Court itself. It is not at all clear that the decision can be
regarded as limited in its scope. In many respects the
decision is rambling and undisciplined.

And this is the bit that worries me:
It contains all sorts of hints and half hints from various
judges who are waiting to be picked up, perhaps in
future decisions of the High Court.

As a recent arrival in this Parliament I consider such
an observation by an Attorney-General to be
inappropriate. It would be reasonable for people
reading the comments of the Attorney-General that
hints and half hints from various judges are waiting
to be picked up to conclude that the
Attorney-General was asserting that judges had
made decisions based on opportunism or politics. I
do not have any difficulty with any honourable
member stating dissent from rulings and setting out
reasons why he or she is alarmed. It is particularly
unfortunate, however, that anyone should imply
that judges of the High Court may have made
decisions for reasons other than reasons of strict due
process.
Opposition members who have been in this place
longer than I have referred to the exchanges that
occurred when the Aboriginal Cultural Heritage Bill
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was debated in this House. Parliament did not see fit
to pass that Bill and, as Mr Mier indicated, it was
necessary to ask the Federal Parliament to pass the
Aboriginal Land (Lake Condah and Framlingham
Forest) Act. It has been said that the attitude of the
current government to issues of Aboriginality or
original Australians has not changed very much;
that in the six or seven years since the Aboriginal
Cultural Heritage Bill was debated the views of
government members have not progressed or
matured.
I remind honourable members of comments made
by the honourable member for Polwarth, now the
Minister for Finance in another place, in the debate
on the Aboriginal Cultural Heritage Bill in another
place. At pages 2036 and 2037 of Hansard of
19 November 1986 the Minister is quoted as saying:
The community should not be misled to the point
where it feels obligated to the Aboriginal population,
which is not totally composed of indigenous
Aborigines who, over the generations, have had their
genetics either watered down or improved, depending
on which way one looks at it.

Later he went on to say:
If the Bill is passed, the government will never again

get a major project off the ground in the State because
some Aborigines, or part Aborigines, somewhere will
find something sacred about the site on which he or she
thinks they can win the deferral of a project.

Those most unfortunate words were echoed by the
current and then honourable member for Forest Hill
in another place in the same debate. At page 2038 of
Hansard of 19 November 1986 he is reported as
saying:
The Bill institutionalises apartheid in Victoria ...
It provides one group of Victorians with powers that

the other group of Victorians does not possess and
provides for the invasion of privacy and property.

I conclude by reiterating that I welcome the Mabo
decision. I absolutely support the determination of
the Federal government to develop a national
approach to the management of the outcomes of that
decision. I recognise that it is not an easy process,
which was reflected in the exchanges that occurred
at the recent meeting of Heads of State.
I repeat that I consider the Victorian legislation to be
an absolutely unnecessary, unhelpful and expensive
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exercise; it necessitated a recalling of Parliament for
a special sitting only two or three weeks earlier than
may otherwise have occurred.

definition. I find it ironic that the opposition, which
is now asking us to take a national approach, prefers
that we do not do so on this particular definition.

Hon. BILL FORWOOD (Templestowe) - I am
sorry that Mr Power ran out of steam with only
4 minutes to go before lunch. I will use this small
break to pick up a point he made which I believe is a
misinterpreta tion.

Sitting suspended 1 p.m. until 2.2 p.m.

Although I have not spoken with the
Attorney-General about her comments in the other
House in relation to the "hints" and "half hints"
matter raised by Mr Power, I do not think there can
be any doubt that the nature of the High Court
judgment is such that many questions of law will
need to be decided as time goes by, and I think the
Attorney-General in her comments was saying no
more than tha t.
When one considers that in his judgment Mr Justice
Toohey raised the issue of the fiduciary duty of the
Crown towards Aboriginal people in its position of
trust and that that has become the particular
sentence or clause around which the Wik and
Yorta-yorta claims are being built, one has an
indication of the process that we will now go
through. I do not see anything wrong with that
process. I think in decisions such as this there will
always be firm statements and obiter dicta or other
indications of directions in which we may then go.
I believe, as I am sure Mr Power does, that the
definition of native title is an issue that will be
revisited. I do not regard the comments of the
Attorney-General as in any way sinister.
I note that a number of opposition members have
today discussed the definition of "Aboriginal
person" in the Bill which is "a member of the
Aboriginal race of Australia". I am personally very
comfortable with the three-part definition that we
know so well and which Mrs Hogg outlined, and
which has been in use in Australia since the passage
of earlier legislation dealing with Aboriginal land
rights.
Hon. T. C. Theophanous interjected.
Hon. BILL FORWOOD - That is not worthy of
you. I raised this issue in discussions on the draft
Bill. It was pOinted out to me then, and I accepted it,
that the definition that is used in the Bill is the one
used by the Commonwealth in its legislation. In the
interests of trying to achieve a national approach the
government decided to use the Commonwealth's

Hon. BILL FORWOOD - While listening to
Mr Power's contribution before lunch, I thought
how similar to mine were his thoughts about many
aspects of the legislation while at the same time how
divergent were our opinions on other issues
surrounding the Mabo decision.
Mr Power said he welcomed the decision. When I
first heard of the decision on 3 June 1992 I
experienced a sense of elation that at last we had got
it right and that the nonsense that had been terra
nullius would be no longer recognised. I was glad
that the High Court's judgment reinforced what
everyone who has spent time with and around
Aborigines knew to be true and factual- that they
were here before us, that it was their land, and that,
although their attachment to it may be different
from ours, they had a genuine attachment to the
land of some real weight.
My next reaction to the decision was one of concern
because, based on my experience of living in the
Northern Territory, I had a fair idea about what
could happen in our attempts to come to grips with
the ramifications of the decision.
The nature of the Aboriginal attachment to land is
extremely complex. Although a number of attempts
have been made to deal with the problem
throughout the years, one thing that interests me
and reinforces the breadth of the gap that has existed
between us and the Aborigines from the early 1800s
is our fundamental attitude towards ownership of
land.
I refer to a book written by Michael Christie, entitled

Aborigines in Colonial Victoria 1835-86. At page 22 he
writes:
Rocky outcrops, a water course or gully, a freshwater
spring or expansive lake were not merely geographic
features. They were signs of the Dreamtime, links with
the past and they deserved respect and were treated
with love. Because a group's "country" was limited and
clearly defined it was not hard to identify with, and feel
affection for it. Increased rituals were performed to
assist the land in bringing forth new life. The
Aborigines did not own the land in the white man's
sense, although a number of writers show clearly that
certain locations, lagoons and quarries, were the
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"property" of a family or band. In a very real sense the
land owned them - they belonged to it. For this reason
an Aborigine sought at all costs to die in his own
country so that his spirit might be at home. The white
man, on the other hand, possessed the land, worked it,
subdued it, profited by it. It was a source of material
wealth, not spiritual comfort.

That particular attitude towards the land, as
evidenced in the 1800s, is readily transferable to
particular issues such as the Jawoyn land claim
during the 1980s. Jawoyn is the area around
Katherine, and it may be instructive to quote from
the report of Mr Justice Kearney, the Aboriginal
Land Commissioner, entitled ]awoyn (Katherine area)
Land Claim. At page 7 he states:
The claimants contend that they constitute all of the
Jawoyn people and viewed as such a group, that is, "all
the Jawoyn", they are the "traditional Aboriginal
owners" of the whole of the claim area ...
They contend that the word ''Jawoyn'' embraces a
people, a language and a territory. It is said that the use
of a single term such as ''Jawoyn'' for both a language
and a social group is quite common in this part of the
Top End. It is not the ability to speak the Jawoyn
language which denotes that a person is a Jawyon; not
all who speak Jawoyn are Jawoyn, though many are.
The essential quality which identifies a person as a
Jawoyn is said to be territoriality; that is, a person is a
Jawoyn because he or she is considered to be associated
with a certain tract of land, the traditional Jawoyn
country. So territoriality is said to be the essence of
Jawoyn identity. The land, conceived in religious terms,
is considered as having a cultural identity which it
projects on to those people who are affiliated to its sites.

I recall the time in the 1980s when we purchased a
house in Darwin. We owned that house; we were
painting it and working in the garden. A young
Aboriginal girl aged about eight lived down the
street and she would regularly walk past our house
and say hello on her way to the shops. One day she
stopped and asked, "00 you belong to this place?"
That concept is totally foreign to a white person. The
normal reaction is, "No, I do not belong to this place,
it belongs to me".
I was delighted when I heard the Mabo decision
because it put an end to a nonsense. However, it
raised issues that must be addressed. The opposition
has been seriously deficient today in the way it has
tried to address difficult problems arising from the
Mabo decision.
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One concern that arises from the decision is an
increase in expectations and aspirations. A genuine
feeling existed among many Aborigines - I think I
know more about the Northern Territory and
north-western Western Australia around Kununurra
than I do about Victoria - that the changes as a
result of Mabo would lead quickly to what could be
regarded as part of a wider reconciliation. It is
disappointing that we have yet to find the
mechanism, to help, to understand the process. We
have been at it for 13 months but we have not
progressed much at all.
The increased expectations and aspirations have led
to two other events. Firstly, the wild claim
syndrome - that is, wild and provocative claims
made on various parts of Australia by Aborigines.
Although those claims cannot stand up in a court of
law or in any tribunal, as a natural course of events
they have led to a backlash. The second result is, and
it is a great sadness, that the decision has led to a
significant increase in racial problems throughout
Australia.
I am sure all honourable members have been
subjected to that problem during their daily lives. I
have spoken to a number of groups about the Mabo
decision and I have made my position clear. I have
had people say to me, 'We should have finished
with the problem 100 years ago". I find that totally
offensive.
I was particularly taken by two pOints. In a scare
campaign a letter was sent around to parts of
Victoria indicating that people's farmland was to be
claimed, regardless of whether or not that was the
fact, and it stated that not only were the Aborigines
going to claim their land but that some people
wanted to move in now. All that does is exacerbate
the racial problem.
I was interested also in the comments of the
Victorian Aboriginal Legal Service's submission to
the Scrutiny of Acts and Regulations Committee,
which said:
Any move by the States to precede this action would
cause further division and racial unrest. This has
certainly been the result in Victoria, and we are
concerned that our people, particularly our younger
generation, have been subjected to rising racist
sentiment and aggressive behaviour on the part of
those who are experiencing some degree of
"uncertainty".
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My colleague Ms Asher raised this matter in the
committee hearing when she said:
One final point: probably the sentence that concerns me
most in your submission relates to paragraph (iii) on
page 1 where you claimed that you are concerned that
your younger generation particularly is being subjected
to rising racist sentiment.

Mr Belling said:
In the course of our normal legal service duties a couple
of cases have come to our attention involving younger
kids within schools and youth groups, usually between
the ages of 16 and 18. They have been subjected to quite
vicious attacks, both physical and non-physical, in
schools and on the streets with clear reference being
made to the Mabo decision and the effect it has on
Australia.

We are concerned that overall our kids and our people
are being made to suffer in the aftermath of the Mabo
decision. The press certainly has not been responsible
in their approach, and certainly some of our prominent
political leaders have been remiss in taking a
responsible approach to it. We need to address those
issues to ensure that our children do not continue to
suffer but have a just outcome and are able to enjoy an
equitable existence in this country which we believe is
ours. That is why we raise the point.

What are the side effects of the Mabo decision? We
have had a response that we could all do without.
Various attempts have been made over the last 15
years to increase public awareness of Aboriginal
issues and I recollect, in particular, some Labor Party
efforts on national land rights in the early 1980s and
particularly some of the actions in the Northern
Territory; for example, the Ayers Rock campaign.
A natural corollary to one step forward for the rights
of Aborigines seems to have inevitably been a white
reaction or counter-reaction which I find difficult to
cope with. It is disappointing that the opposition
cannot see that, when there is a lack of clarity over
issues such as this, we need to move quickly to
resolve the issues that we can deal with.
The great mistake that the Prime Minister and the
opposition continue to make is to say that Mabo
means reconciliation. Reconciliation is such a
complex issue, and I shall quote again from the
Federal government document of 1992 titled

Aboriginal Reconciliation - An Historical Perspective:
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Aboriginal groups, with their own language and
culture (there is estimated to have been more than 250
distinct languages), had tended to conduct their affairs
without reference to other groups, and decisions were
not dictated by tradition or authority but made by
consensus arrived at by prolonged and extensive
discussions. In other words, any process of
reconciliation needs to have inbuilt an appreciation of
Aboriginal history, social structures and ways of
settling issues.

You cannot take the specific Mabo decision of June
1992 and say, "Mabo equals reconciliation. Here is
the solution". It does not work that way. You have to
deal with the specific issues that are raised in
relation to the validation of the titles, the future
aspects of how you alienate land, how you continue
to operate the country, how you draw investment
into the country, and how you provide for the
legitimate aspirations of the Aboriginal people. It is
not possible to do it by saying, "Mabo equals
reconciliation; here is a piece of legislation, take it"
because it would just not work.
I have watched with some interest the Labor Party
try to come to grips with this issue. In his speech
Mr Power talked about the problems at the moment
between Premier Goss and Prime Minister Keating,
between the Federal Attorney-General, Mr Lavarch,
and Senator Collins, and between Frank Walker and
Robert Tickner. They are six Labor Party people
with totally divergent positions and opinions. Of
course, Bob Collins is married to a Tiwi Islander and
has a particular interest in and attitude towards the
aspirations of Aboriginal people, and he is saying
that you cannot do it this way.
So long as there is uncertainty, especially in relation
to something as fundamental as the land title system
in the country, we will continue to have the sort of
racist problems to which I referred earlier.

One of the things that most disappointed me about
the Prime Minister's behaviour the other day was
that, when he did not get the result from Eva Valley
that he had hoped for, he said it was time the
Aboriginal leaders did some leading. Does he not
understand the way their culture works? He is
meant to be the great reconciler. Does he not
understand that the Aborigines have a concept of
true witness, which means that if you are to be
involved in the decision-making process you are
entitled to hear about it and speak about it? This
does not mean a precis or summary or being handed
a bit of paper; you are entitled to have true witness
and you can go through the issue, understand it and
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come back with your point of view. It is a case of
cross-fertilisation. That is why you cannot sit down
in a room upstairs with representatives of all the
State governments and with a bit of paper and make
drafts - and I believe we are up to No. 7 or 8
now -and say, 'We will solve all of these problems
and then talk to the people about it". It does not
work that way.
The problem with tying reconciliation together with
certainty of land titles is that you end up with the
imponderables, and I will raise some of those now.
The Aboriginal Land Rights (Northern Territory)
Act 1976 includes a concept that, once land has been
alienated to the Aborigines, it cannot be sold. On the
one hand, some Aborigines in the Northern
Territory say, ''That is terrific; that is the way we
want it" - I believe this is the view of the Gagudju
people from the Kakadu area -where the senior
generation are saying, 'We do not want this land to
be sold. It is our land and we want it to go from
generation to generation. They fear this may not
happen if the law were changed. They want it to go
from one generation, skip this generation and move
to the next generation, because in that way they will
keep their culture alive.
On the other hand, in the Kimberley area an
argument has been mounted vigorously that for the
Racial Discrimination Act not to be contravened any
alienation of titles to Aborigines must have with it
the right for them to sell it.
So on the one hand one group of Aborigines in one
State is saying, "Our land is our land and we do not
want to be able to trade in it"; and another group of
Aborigines in a different State is saying that in order
not to contravene the Racial Discrimination Act they
must be allowed to do it.

Hon. D. R. White - You don't have to reach
agreement with every Aboriginal group as part of
reconcilia tion.
Hon. BILL FORWOOD - You cannot do it when
you are dealing with Mabo. How can you say to me,
'We want a national piece of legislation with which
all States must agree" when different States and
different groups have totally divergent views as well
as different land management systems?
Hon. D. R. White - Reconciliation does not
mean that you have to reach agreement with every
group on every issue.
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The PRESIDENT - Order! The interjections are
relevant to the debate, but they would be even better
if Mr White resumed his sea t.
Hon. BILL FORWOOD - The Bill will bring
back certainty firstly to Victoria, which will lead the
rest of the nation, and secondly to investors
overseas. One of the problems that has begun to
occur - and it has not been widely recognised by
the opposition in this debate - is the reaction of
internal and overseas investors. For example, I am
aware from anecdotal evidence that mining
companies in other countries believe Australian
institutions will not be investing in mining in
Australia and will not be able to balance their
portfolios, which means that Australia will be the
first place to trawl for investment funds in the
mining industry. In many ways that is
counterproductive to Australia, but the only way to
resolve that is to deal with the specific issues that
arise out of land titles and the Mabo decision.
Not much attention has been paid to what is
happening in Victoria. The opposition misses the
point when it says that this may happen or that may
happen and therefore we should not proceed with
the legislation. We need to re-establish certainty in
land title in Victoria initially and show a lead to the
rest of Australia so that the country can re-establish
its bona fides overseas as a place in which to invest
with confidence.
The Bill does four simple things. Firstly, it validates
all titles and other grants of interest since 31 October
1975. Secondly, it provides a mechanism by which
Aborigines individually or collectively can make
claims in respect of Crown land allocated since 1975
before the Victorian Supreme Court and have that
court determine whether native title, based on the
High Court Mabo case, existed at the time or was
affected by the allocation of the land for the
purposes of granting compensation. Thirdly, the Bill
provides that if native title existed and was affected,
the Supreme Court can determine whether
compensation should be paid and, if so, at what
level. Finally, the Bill allows five years for the
lodging of claims.
Rather than trying to deal with reconciliation and
the Mabo decision all at once we should do the
things we can do. We should separate the things that
can be dealt with now to create as much certainty
and clarity as possible. We should then deal with the
broader issue of reconciliation and the other more
complex issue of validation of future titles and
mining as we go along.

DOUTTA GALLA BY·ELECTION
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There is no reason for the opposition to oppose this
legislation. It is perverse that a Bill which validates
18 000 titles and puts in place a fair process of
compensation, which is needed and which
recognises the rights of Aborigines, should be
opposed by opposition members who wear their
hearts so proudly on their sleeves.
Hon. T. C. Theophanous - What sort of
argument is that? You were doing all right until then.
Hon. BILL FORWOOD - The difficulty of
dealing with interjections like that from
Mr Theophanous - Hon. B. W. Mier - Is that they don't deal with
the Bill.
Hon. BILL FORWOOD - So I will ignore it. The
problems of Mabo and reconciliation must be
resolved, but they cannot be resolved overnight.
They have existed for a long time. I find it difficult to
cope with people who say, as they have done
recently, ''We can't have a situation where 1.5 per
cent of Australians have 50 per cent of the country".
They think that will happen if a connection between
Aborigines and their traditional association with the
land, including unalienated Crown land, can be
proved. When the Aboriginal Land Rights Act was
passed in 1976 it was estimated that 20 or 30 per cent
of the country would be left to claim; that is now
over 50 per cent in the Northern Territory.
Hon. B. W. Mier - It is great land, too!
Hon. BILL FORWOOD - I have an association
with some of that land.
Hon. B. W. Mier - Are you raising camels?
Hon. BILL FORWOOD - No, the land is on the
Cobourg Peninsula in Amhem Land and it is
particularly good for one thing: tourism. The
traditional owners, of course, have other uses for
that land.
Hon. T. C. Theophanous - We already have
1.5 per cent of people owning 50 per cent of the land.
Hon. BILL FORWOOD - There are 227 000
Aboriginal people in this country. We still have to
grapple with the issue of the title of land. I
remember vividly the Warramunga land claim
which, if I remember correctly, was heard by
Mr Justice Toohey before he went to the High Court.
The Aboriginal people were claiming an area

outside Tennant Creek, near the site of the Coniston
massacre. The Aborigines had not been on that land
for more than 55 years, yet as soon as they were
taken back to that land it was obvious to anyone
who was there - and to those who have seen the
video - that their attachment to that land was as
strong as it was the day they left. They may not have
had a continuous occupation of the land and they
may not have managed and maintained it in their
traditional way, but their attachment to the land
could not be doubted. These complex issues can
only be resolved at law. We should not walk away
from the fact that the Aborigines can and do use the
law and that they have every right to use it. We are
all equal under the law and we should not be
frightened to go to the High Court or the Supreme
Court for decisions to sort out these issues.
Hon. Jean McLean interjected.
Hon. BILL FORWOOD - I would like us to be
able to negotiate this matter through, but I doubt
that we will be able to. Many of the matters would
have to go back to the High Court, but that is not a
reason for not passing this legislation.
Hon. Jean McLean - But it won't solve the
problem.
Hon. BILL FORWOOD - The only way
ultimately to solve it is to change attitudes. But
before we do that there must be certainty in the
community and many health and other issues need
to be settled.
I commend this Bill to the House. It is outrageous
that the opposition will not support it. It has a
narrow focus and it does what it needs to do. It will
allow us to resolve the issues at the national level, as
we should.
Debate interrupted.

DOUTIA GALLA BY-ELECTION
The PRESIDENT - Order! Before calling on
questions without notice I inform the House that
consequent upon the resignation of Mr Brumby I
will issue a writ tomorrow fixing 18 September 1993
as the date for the Doutta Galla Province by-election.
The dates to be set for the various stages are as
follows: close of the rolls, Friday, 20 August 1993;
nominations, on or before 12 noon on Friday,
27 August 1993; taking the poll, Saturday,
18 September 1993; and return of writ, on or before
Friday,8 October 1993.
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COODE ISLAND
Hon. D. R. WHITE (Doutta Galla) - Since
3 October Terminals Australia has spent
$15.7 million on security at Coode Island, and the
Port of Melbourne Authority has spent a number of
millions of dollars, perhaps in excess of $10 million,
on securing the Coode Island site. What
representations has the Minister for Major Projects
made to his colleague the Minister for Industry
Services to relocate Coode Island to West Point
Wilson?
. Hon. M. A. BIRRELL (Minister for Major
Projects) - I am not sure that the question has
anything to do with the major projects portfolio, but
in the spirit of generosity that pervades this House I
will endeavour to find something relevant to
discuss. The question may have been more relevant
to my other portfolio of conservation and
environment. This issue of government policy, and
in particular this part of the planning framework we
inherited from the former government, has been
competently handled by the Minister for Industry
Services.
The Kirner government established the Safer
Chemical Storage Taskforce, which at that time
reported to the former Premier, Mrs Kirner, and
after 3 October 1992 it has reported to the Minister
for Industry Services, Mr Pescott. A number of
dealings have occurred with the taskforce and
community outreach is continuing.
A fundamental issue arose over the siting of an
alternative or perhaps complementary facility next
door to west Point Wilson. That issue has been aired
publicly. The discussions on it that I have had in my
capacity as Minister for Major Projects with the
Minister for Industry Services, I think from memory,
have been nil.

SEWAGE POLLUTION
Hon. Bill FORWOOD (Templestowe) - Will the
Minister for Conservation and Environment inform
the House of the progress in tackling sewage
pollution of the Yarra River?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - I am pleased to advise the
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House today that a major reform is now in place that
will radically reduce the level of pollution in the
Yarra River.
As Melbourne's principal river, the Yarra plays a
part in the identity of the capital city as well as being
a place for recreational enjoyment for many. I am
sure all honourable members agree that it is
necessary to clean up the Yarra.
Ironically, one of the greatest polluters of the river is
the State of Victoria through its instrumentalities,
and in particular through its sewerage authorities. I
am pleased to advise the House today that, as a
result of an initiative put in place by the Kennett
government, 1000 million litres of sewage that every
year was discharged into the Yarra River will now
not be discharged into the river .
The Kew pumping station, which is a principal
sewage pumping station of the sewerage network in
the metropolitan area, has been upgraded at a cost
of $3.4 million, and as a result of that upgrade raw
sewage that was discharged regularly in the river
will instead be treated within the sewerage system.
It may surprise honourable members to learn that on

average 100 million litres of sewage was discharged
into the Yarra River every month because of the
failure of the Kew pumping station. I exposed this
fact in 1991, when in opposition, and I am delighted
that works that were commenced under the coalition
government have now been completed and have led
to this radical change.
Hon. Pat Power - Who's initiative was it?
Hon. M. A. BIRRELL - It was my initiative in
opposition. It was specifically raised by me, and as a
consequence we now have some action.
.
The Kew pumping station was grossly overloaded
in the 1980s because urban sprawl led to a greater
use of the pumping station. As a consequence,
100 million litres of raw sewage was periodically
dumped into the Yarra River -more than 1 billion
litres of untreated sewage a year.
It is now likely that the water quality of the Yarra

River will be improved in the area and we will not
have a recurrence of the problem that was created
by this so-called "emergency relief structure" at the
Kew pumping station dumping sewage into the
water course when it was overloaded. We are
delighted that this improvement is in place.
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I am pleased to advise the House that as a result of
the new $3.4 million facilities coming into operation
a few weeks ago a major contamination of the Yarra
River by sewage did not take place.
The pumping station is using three new, 6 tonne
submersible pumps, and as a result there was no
sewage overflow into the Yarra River. The
upgrading of the facility is part of a practical
program to do something about pollution. I stress
the point that the polluter was the State government,
but that pollution issue has now been resolved.
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Hon. HAD DON STOREY - They will be able to
use the telephone referral service and they will be
directed to a point that will best suit their needs or to
the counselling services nearest them. We believe
students will be well served by the combination of
such a service and the wide network of places where
the service is available. Although the vac has done
a fine job over the years the situation is very
different from what it was when the vac was first
established. The number of facilities have increased
over time to meet the expanding needs of this State.

COURSE ARTICULATION
VOCATIONAL ORIENTATION CENTRE
Hon. C. J. HOGG (Melbourne North) - In his
reply to my question yesterday about the Vocational
Orientation Centre (vac), the Minister for Tertiary
Education and Training referred to the
establishment of a telephone course information
service at the Federal Department of Employment,
Education and Training (DEET) career reference
centre. Because a telephone information service, by
its nature, is unable to provide the type of career
advice and counselling which the majority of vac
users require, will the Minister advise where these
clients will be referred when the vac closes?
Hon. HADDON STOREY (Minister for Tertiary
Education and Training) - Yesterday I advised that
discussions with DEET about the establishment of
the telephone service were continuing. I hope they
will soon be successfully concluded. I also indicated
in my answer that a range of counselling and career
advice services are available across the whole
network of TAPE colleges and those services are
more accessible to the vast range of students than
only one central facility in the city.
Hon. B. T. Pullen - Not only students!
Hon. HAD DON STOREY - Also for others who
are not students. The wide range of services at TAFE
colleges throughout Victoria did not exist when
vac was first established. I also mentioned the
special vocational and educational centres that have
been established at Gordon College in Geelong and
the Ballarat School of Mines. I also referred to the
extension of the Job and Course Explorer GAC)
program and the Jobs Illustrated GILL) program
facilities that are now available in approximately
1200 facilities throughout Victoria. I believe
Mrs Hogg referred to a particular figure.
Hon. C. J. Hogg - No, the majority of students.

Hon. D. M. EV ANS (North Eastern) - Will the
Minister for Tertiary Education and Training inform
the House about the development of innovative
courses involving articulation between the Victorian
certificate of education (VCE) at secondary schools,
TAFE colleges and Victorian growth industries?
Hon. HADDON STOREY (Minister for Tertiary
Education and Training) - It is becoming
increaSingly important to broaden the range of
options in the Victorian certificate of education and
the pathways that are available to students who
move on from the VCE to work, further education or
a combination of the two.
Indeed, Mr Pullen often spoke about this subject
when he was the Minister. New pathways are
becoming increasingly available in Victorian
secondary schools and in technical and further
education colleges. Credit transfer arrangements are
in place between VCE and TAFE courses in about 11
subject areas.
Recently my colleague the Minister for Education
and I issued a statement on dual recognition of
TAFE subjects within the VCE. Dual recognition
builds on the credit transfer arrangements and
enables students to receive maximum recognition
for their efforts by formalising their pathways to
TAFE colleges so that it is possible to do the
appropriate TAFE subject as part of the VCE and
receive credit for that towards the VCE and also
towards an accredited TAFE course.
That will enhance the range of options available for
students and the opportunities they have for
progressing into areas of vocational education.
One example of such an activity is the proposed
secondary-TAFE industry training scheme involving
Wangaratta High School, the Wangaratta College of
TAPE and supervised industrial experience based on
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the fast growing hospitality and tourism industry.
Mr Evans may know something about this exercise.
The new program at Wangaratta High School will,
on satisfactory completion, give participants a VCE
qualification, a TAPE certificate and extremely
useful industrial experience in this key industry. It is
an example of what can be achieved.
To further enable students to obtain the early
benefits of this initiative, particularly of dual
recognition, a project team has been established
within the Department of Education to coordinate
the design and implementation of dual VCE and
TAPE programs over the next few months. That
team will produce implementation guidelines,
establish communication networks across secondary
and TAPE colleges and develop proposals for the
sharing of resources and will give particular
consideration to developing resources in areas of
high demand such as tourism and hospitality,
engineering and electronics and business and
commercial studies.
This policy has bipartisan support and I am pleased
it is developing as well as it is. I look forward to
further development of programs such as the one in
Wangaratta.

WESTERN BYPASS
Hon. B. E. DAVIDSON (Chelsea) - Now that
the Minister for Roads and Ports has attended the
Australian Transport Advisory Council meeting
held in June, received advice on the outcome of the
Loan Council, disbanded the Howard Ronaldson
inquiry on the funding of the Domain tunnel and the
Western bypass and is aware that little revenue is
forthcoming from the ill-conceived 3-cent-a-litre
levy on diesel fuel, will he inform the House, some
10 months and 9 days after the election, when work
will commence on the construction of the Western
bypass?
Hon. W. R. BAXTER (Minister for Roads and
Ports) - The Australian Transport Advisory
Council (ATAC) held a very successful meeting in
Sydney on 11 June at which I was successful in
having the council refer to the Standing Committee
on Transport (SCOn - a meeting of senior
transport officers - the investigation of investment
principles and the distribution of Federal road
funding rather than having the decisions made, as is
currently the intention of the Federal government,
by some willy-nilly process of identifying what it
wants. I was pleased that ATAC agreed to the
proposal by Victoria to have an inquiry into

developing investment principles and determining
Federal road funding distribution principles.
Mr Davidson will have to wait and exercise some
patience as to the date of the commencement of the
Western bypass. I indicated earlier that it is
regrettable that the former Labor government
rushed to judgment and appointed bidders before
very much of the preliminary work had been
undertaken at all. Although it is useful to report that
the Ronaldson committee, to which he refers, has
completed its task, a number of other issues need to
be and will be addressed. In the meantime, an
environment effects statement is in preparation and
the consultative committee that is looking into the
noise aspects is holding public hearings.
Mr Davidson is welcome to attend one of those
meetings. I advise the House that at this stage
matters are in hand.

VICROADS
Hon. B. W. BISHOP (North Western) - Will the
Minister for Roads and Ports advise the House what
changes, if any, are proposed to the way VIC
ROADS will deliver services to country Victoria?
Hon. W. R. BAXTER (Minister for Roads and
Ports) - I am pleased to advise Mr Bishop, his
colleague Mr Best and other members representing
country Victoria that there will be no change in the
way VIC ROADS delivers its services to country
Victoria, in the sense that all existing offices will
remain open and the services that are so well
provided by offices such as in Mildura and Swan
Hill and elsewhere in North Western Province will
continue. Indeed, VIC ROADS will improve the
delivery of services in some parts of the State by
providing additional and better offices such as the
one in Kyneton.
I take the opportunity of expressing regret at the
action of Mr Davidson during the winter recess in
barging into the existing Kyneton office
unannounced and uninvited, with television
cameras in tow, and endeavouring to use public
servants as pawns in some cheap stunt. Members of
Parliament should not use hard-working public
servants in this manner.
It should be noted that Mr Davidson was conducting
a scare campaign around the countrySide at the
same time and was alleging that offices would be
dosed. I assure him that no regional office will close.
What is more, Mr Davidson said that I would dose
the Bendigo regional office and relocate it in Benalla
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because that town was in my electorate. That is
typical of the Labor mentality. They have no
knowledge beyond the tramtracks. Benalla is not in
my electorate and has not been for 10 years.

HEALTH AND COMMUNITY CARE
PROJECTS
Hon. LICfA KOKOCfNSKI (Melbourne West) I refer the Minister for Aged Care to his recent

announcement of an additional $3 million for health
and community care projects. Will he tell the House
whether the funding will be used to expand the role
of the Royal District Nursing Service to care for
elderly people who are waiting for surgery at public
hospitals or who are being prematurely discharged
from hospital due to the reduced funding and
case-mix provisions?
Hon. R. I. KNOWLES (Minister for Aged
Care) - Some of the assumptions made by
Ms Kokocinski are wrong. The government has gone
to some lengths to ensure that the acute hospital
system is not discharging patients prematurely. As
part of the case-mix structure, close monitoring of
admittance procedures is occurring to ensure that
hospitals do not prematurely discharge patients.
However, it is true that many older people on
discharge from acute hospitals require ongoing
support and it is for that reason that the government
has decided to allocate an additional $3 million to
expand the HAeC program. This will attract
matching Commonwealth funding, which will
increase the budget to almost $7.5 million.
We have nominated home-based nursing services as
one area where the government wants that
expansion to occur along with the further expansion
of the linkages program and further development of
the care and support services, particularly for
non.,.English speaking migrants.
The government is seeking to use the expansion to
target those whose level of frailty is greater or whose
needs are more complex - people who by and large
are slipping between the existing services. It is an
important initiative of the government to expand the
home and community care program, particularly in
the present difficult economic climate. It represents a
commitment the government has to meeting the
needs of people in the older age bracket or those
who have a disability in our community.
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WORKCOVER REFORM
Hon. W. A. N. HARTIGAN (Geelong) - I direct
my question to the Minister for Regional
Development. I notice with interest the massive
reform being undertaken in WorkCover and some of
the work being done in advertising on the amnesty
program the government is running. What progress
has been made in that area and what are the results
so far?
Hon. R. M. HALLAM (Minister for Local
Government) - One of the issues that arose in the
early stages of the reform of workers compensation
in the State was the suggestion that some Victorian
employers were not registering for workers
compensation. It was no stronger than a suggestion,
but as a result of the strength of the suggestion the
government introduced an amnesty when the
amendments were moved in this place in the last
sessional period. The amnesty was to prevail during
the month of July, the basis being that employers
who registered for the first time during that month
would not face prosecution but would be required
to pay a levy for the previous year and a premium
for the current year.
The government ran a high profile pUblicity
campaign to entice employers through the front
door.
Hon. T. C. Theophanous - How much did it
cost?
Hon. R. M. HALLAM - I am pleased
Mr Theophanous by way of interjection has asked
how much it cost. I would find it strange if it were
for no other reason than that he wants me to put it
on the record. I have already provided
Mr Theophanous with the details of the cost as a
result of his request under the freedom of
information legislation.
Hon. W. A. N. Hartigan - Who is on the other
side of the ledger?
Hon. R. I. Knowles - He is not reading his mail
now.
Hon. R. M. HALLAM - He has just returned
from Greece. As an aside, Mr Theophanous confided
with me last night that yesterday he was lying on a
beach in the Greek islands, to which I responded,
''To whom?", but he did not think it was funny.

QUESTIONS WITHOUT NOTICE
Thursday, 12 August 1993

COUNCIL

I now have the early results from the Victorian
WorkCover Authority on the amnesty, and it is
illuminating. I have been informed that 3404
Victorian employers took advantage of the amnesty,
which represents an estimated remuneration of
more than $150 million - in some instances the
cases go back to 1985-86, to the earlier days of
WorkCare. Of that number, about 200 have
substantial payrolls in excess of $100 000. On any
account it has been an extraordinary success.
If one takes into account what the net effect of the

amnesty is likely to be, one realises that this year it
could bring in premiums of $3 million and, by using
the open door approach of the previous year's levy,
recover a further $1.5 million. That covers not only
the cost of the television campaign which was
directed at the amnesty but also the entire cost of the
campaign thus far.
The government has recovered funds as a result of
the campaign. On that basis alone it has been an
extraordinary success. Not only has the amnesty
brought these Victorian employers into the field and
thereby gained protection for employees directly
involved, it has also added to the pool which, in
turn, means that it has reduced the burden on other
Victorian employers. If we needed evidence to
demonstrate the necessity for a change in workers
compensation in Victoria - and there is plenty of
evidence for that - we need to look only at what the
amnesty has produced: 3500 Victorian employers
that WorkCare could not even find.

COMPULSORY COMPETITIVE
TENDERING
Hon. D. T. WALPOLE (Melbourne) - Will the
Minister for Local Government give an assurance
that a full investigation will take place on the
cost-effectiveness of compulsory competitive
tendering for local government in Victoria to ensure
that councils are not forced to implement this
initiative before cost savings can be proved?
Hon. R. M. HALLAM (Minister for Local
Government) - I am delighted to report that the
issue of compulsory competitive tendering is the
priority briefing given to the newly established
Local Government Board. I have made it dear that
compulsory competitive tendering in local
government is of such importance that it should be
treated as the priority by the new board for a
number of reasons, the most important of which is
the transparency that it will impart to the operation
of local government.

79

In my view and in the view of the government it is
vital that we ensure, to the extent we can achieve it
through competition, that local government is as
efficient as we can make it. The advantage of
competitive tendering is that it requires councils to
go back and look at their major services, to define
them in such a way that they can be tendered
against external competition and then for those
contracts to run the gauntlet of real competition
from the outside world. It not only sends a message
to the councils that have to go back and review the
entire service range, but, more importantly, it also
sends a message to all the ratepayers because they
know, irrespective of whether the contract is let
inside or externally, that true competition has been
part of the process.
When the policy was introduced - i~ was
introduced formally in the lead-up to the election I made it clear that we did not see the result of
competitive tendering as meaning that all contracts
would be outsourced. I made a point of illustrating
that if a council took a deliberate decision to allow a
contract inside to, for example, retain day labour for
no other reason than to keep a day labour force
intact and reduce the community cost that may be
involved, that was not necessarily an inappropriate
outcome. In other words, the government has not
said that there should be any particular outcome
from the tendering process but that it is the
therapy - the discipline that goes to the tendering
process itself - that is important.
I am not only able to give Mr Walpole the
commitment he is seeking but I am delighted to give
him that commitment. What he is asking is exactly
the central feature of competitive tendering. He is
asking us to ensure absolutely what competitive
tendering is designed to do.

GERIATRIC HEALTH CARE
Hon. ANDREW BRIDESON (Waverley) - Will
the Minister for Aged Care advise the House of any
announced initiatives on the delivery of geriatric
health care?
Hon. R. I. KNOWLES (Minister for Aged
Care) - A fortnight ago I released a document
entitled, Everyone's future: the government's strategy
for aged care services into the nineties. It is a complex
and detailed document which covers a range of
issues affecting the health and wellbeing of older
Victorians.
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One significant policy development is a
determination on the part of the government to
develop considerably gerontic health services for
older Victorians. The government knows that acute
hospitals often do not meet well the needs of older
people, particularly where there is a need for slower
stream rehabilitation.
Victoria is well placed with 15 extended-care centres
spread throughout the State, and the government is
keen to develop them as centres of expertise and
excellence. The government will lessen the focus on
the provision of supported accommodation and
switch it towards developing gerontic health
services. To give effect to that policy shift, the
government has allocated $7 million, which will be
used to convert the 380 public nursing home beds to
281 geriatric acute and rehabilitation beds as well as
additional assessment beds.
It is an important initiative and will ensure that

Victoria remains at the forefront of the development
of gerontic health services not only in Australia but
in the world. That will result in a significant
improvement in health services available for all
Victorians.
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not been recognised in Australia. The original
inhabitants of Australia, the indigenous people, had
a relationship with the land that needs to be
recognised in law. It may have been a different
relationship to that of white people, but it still needs
to be recognised. That has been a long time coming.
The third point is that there is an element of
reconciliation. I was interested in Mr Forwood's
discussion on this point. I do not agree with him, but
I would be interested to hear his response to my
comments at some time. The Mabo decision
provides an opportunity for us to come to terms
with the legal and social problems created by the
occupation of Australia by white people and further
migration. We have lived with those problems, but
the decision provides an opportunity for us to have
some reconciliation with our past; it is to be hoped
that at the same time Koori people can reach a
reconciliation with the historical circumstances in
Australia.
I do not use the term "reconciliation" in the sense of
a grand reconciliation, but the decision provides an
opportunity for us to come to terms with the past,
perhaps allowing some things to achieve a degree of
reality and allowing openness to remove some of the
guilt and expose other things. That could only be
good.

Second reading
Hon. Bill Forwood -It has the reverse effect.
Debate resumed.
Hon. B. T. PULLEN (Melbourne) - The High
Court decision of June 1992, now known as the
Mabo decision, is one that a number of people have
welcomed; I am one of those people. I was pleased
to hear the remarks of Mr Forwood regarding his
reaction to the decision. I welcome the decision for a
number of reasons, but three reasons stand out in
my mind.
One reason is that it is the clearest recognition we
have had at such a level that the fiction of terra
nullius - that is the fiction that Australia was
somehow a largely unoccupied country there for the
taking -has been disputed. Much literature has
been written on the subject, but it has never been
recognised in the way it was in the transcript of the
High Court ruling. The importance of that cannot be
overestimated. It is a watershed in attempts by
people to have that recognised.
The second point that runs with that is the notion
that there is such a thing as native title. That has
been recognised before in other countries but it has

Hon. B. T. PULLEN - I do not agree, and that is
why I want to present my case in this way. I and
other speakers believe it is critical that the
implementation of the Mabo decision by the
Australian people - by their representatives in the
legislatures around the country and in particular the
national legislative forum - is handled in a
responsible way. If it is not a one-off decision, it is
certainly the beginning of a great opportunity.
The way the decision is implemented as well as the
result is extremely important. The process could
lead to a fairer interpretation of history. Although
that process might not be represented in the form of
a tangible land claim, legislators can take some
credit if at the end of the day people see that the
historical position has been changed and recognised
in legislation. Mabo results in a fairer process for
dealing with the diversity of claims and
compensation and all the issues surrounding that
and will result in a much fairer outcome in terms of
justice for the Koori people.
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It is difficult for someone who is not a Koori person

to attempt to put into words anything genuine
because clearly there is diversity within the Koori
communities both geographically and in the
opinions, views and interpretations of the people. At
least it can be said that they must feel that the
process arrived at provides justice, that they have
been consulted, that they are a part of the process
and that this is not merely justice meted out by
white man's law.
It is extremely difficult for Koori communities to do

that as a group because they will not speak with one
voice. It is very hard for any of the negotiations to
proceed when there is a diversity of views, and that
has been seen already.
The Koori community has a strong tradition of
working through problems. I have worked as an
engineering planner with the Koori people at Lake
Tyers and I was involved in organising changes in
accommodation from Jennings-type constructions to
mud-brick dwellings built on site using Aboriginal
labour. There was a great deal of difficulty in having
plans accepted and permits issued by the local shire,
and I acted as something of a broker in that regard.
The community was seeking to build houses in a
non-standard fashion and eventually that was
achieved.
I certainly gained some understanding from the
meetings I participated in. Matters are not usually
settled by a majority vote; they are talked through
over and over again. It is often the case that women
in the community play an important leadership role
in pulling issues together. One had to be patient to
reach a point where a decision was accepted by the
community.
In that sense the Aboriginal community has the
same difficult task of coming to grips with Mabo as
other Australians have. The process is a consultative
one and it is really crucial that it is a genuine
process, and in that sense I find the Bill unhelpful.
The other point that was raised by Mr Forwood,
which again I find I am in agreement with, is that
the relationship that indigenous people have with
the land is basically different from that of other
Australians. Indigenous people have demonstrated
that their relationship with land is not one of
ownership, exploitation or treating it as a
commodity but rather a closer spiritual relationship,
although obviously that relationship is economic in
the sense that all people in some way derive their
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living from the land - but in the case of indigenous
people it is a different approach.
It is difficult to translate that different notion of land

ownership into a system of law. I was struck by a
parallel example in the United States of America
where the government attempted to settle land
disputes in what it believed to be a fair if not
generous manner by giving an equal amount of land
in Oklahoma to every indigenous person. The
amount of land was approximately equal to what
was regarded as an economic farm size. The
government thought that by giving the American
Indians an exactly equal amount of land to the
people who were seeking to settle in Oklahoma the
result would be fair and equitable. The scheme
failed because the indigenous people did not want to
own 190 acres or whatever of Oklahoma land
because their relationship with the land was
different. That is a tangible historical example of a
clash in the cultural attitudes to land.
The other point about this relationship to land is that
those of us who are concerned about the
environment are recognising the wisdom that is
locked up in the way the indigenous people have
related to their land. They have the non-exploitative
attitude of belonging to the land rather than the land
belonging to them. We can learn from that in trying
to reach a better understanding of how to use the
land to sustain our economy without exploiting it.
I welcome the positive comments of other members
of the House who have made similar points in the
debate. Where I part company with those
supporting the Bill and with Mr Forwood as a recent
speaker is that the Bill is really an inadequate
response and makes a negative contribution to the
Mabo debate. That relates not only to the limitations
of the Bill, which really fails to address many of the
general points raised by the Mabo decision, but also
to the context in which it has been raised. The Bill
has been extremely divisive. Despite what members
of this House have said in sincerity about the Koori
people and their values, the Premier has created a
certain amount of fear in the community. He has not
raised the issue in as restricted a manner as the Bill
appears. The question of whether people have
secure land tenure in relation to Mabo has been
made unnecessarily vexing by the way the issue has
been brought forward.
The cutting edge of the Bill is the absolute antithesis
of Mr Forwood's points in that it is based on an
economic attitude to land. First cab off the rank is
the protection of white economic values. The Bill is
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making the priority the protection of people such as
miners and pastoralists who might have - -
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government will have the embarrassment of it being
brought back and amended. In that sense this whole
session will be shown to have been unnecessary.

Hon. Bill Forwood interjected.
Hon. B. T. PULLEN - I am talking about
priorities. Despite the generosity of Mr Forwood's
address in encompassing the issues, this Bill is
targeted firstly at settling the problem not for the
Koori people and not at working with them in
addressing the Mabo question but by clearing the
decks and going straight to the question of
entrenching the rights of people who have the white
man's view of the land.
Hon. Bill Forwood - You cannot separate them.
Hon. B. T. PULLEN - The signal that has been
sent out by the Bill is bad in two ways. Firstly, it is
bad because there has been no process of
consultation. The Bill has not sought to take on
board the issues that are of concern to the Koori
people. Secondly, it goes forward on the narrow
basis that basically ignores the concerns of Kooris.
Further, it fails to achieve the result it wanted to
achieve for a limited group, because it will give no
degree of certainty and it will open the pathway to
all sorts of litigation. It will not stand without having
the key parts endorsed at a national level because,
unless the legislation is uniform across Australia, it
will just lead to more confusion.
Rather than being a leading edge it is exactly the
reverse because it leads in the wrong direction. It
takes us back to trying to hold what Mabo has made
fluid. It will not help to provide certainty and it will
not establish the kind of trust and consultation that
would have been helpful if we were to work
through these issues in a broad way which, I think at
least from part of Mr Forwood's address and the
part I certainly agree with, we would hope to
achieve. The Bill does not achieve that, and that is
where there is a clear difference between the
philosophical points made by Mr Forwood and
those of the opposition.
No-one on this side of the House expects the Bill to
be proclaimed. That was mentioned in last night's
debate on the period of adjournment and it has not
been challenged. No-one has said the government
has a time within which it intends to implement the
Bill. All this exercise does is exhibit for the benefit of
some part of the constituency that the government is
going forward with this Bill. It has not been put into
the context of how it will fit into the overall picture;
and we are all aware that if the Bill is proclaimed the

In conclusion, it is unfortunate that we have had to
approach the Mabo decision in this way. It would
have been much more appropriate if we had had the
debate and any proposed legislation at State level
after there had been an opportunity to consult at a
national level and if those difficult issues had been
worked through earlier. We would have seen where
Victoria fitted in and whether we had any special
characteristics and historical or social matters that
we needed to take account of. That would have been
a positive way of handling it. By stepping out in the
way it has the government has been exposed as
playing politics on an issue that should be above
politics. It has been done for limited gain and for a
quick appeal, but even those at whom the appeal
was aimed are astute enough to see that the Bill is
wanting.
I have no qualms in opposing the Bill. The longer the
issue continues to be debated, the more the Bill will
be seen as unhelpful and as evidence of the
government's failure to come to grips with the issue
in a decent and statesmanlike manner.
Hon. D. E. HENSHAW (Geelong) - The
majority of Australians have welcomed the Mabo
No. 2 decision and have displayed a surprisingly
sophisticated understanding of the decision granting
native title. The High Court judgment confirmed
what most Australians had hoped for - a
common-law recognition of native title, irrespective
of claims of sovereignty by various governments
since 1788.
The decision satisfied the non-Koori population's
sense of fair play and notions of responsibility about
the treatment of Koori people. The decision has also
been welcomed by Koori people because it has
enhanced their standing. They have always suffered
from not having some entitlement to or interest in
the land with which they are associated.
I believe that native title is likely to be considered to
be different from ordinary proprietary title in that it
allows only access to or rights of association with
land. In that sense it would correspond to the
common-law notion of usufruct, which does not
necessarily grant possession. In most instances
native title is not likely to prevent the land from
being used by other groups in the community, but
one would assume that where native title applies to
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religious or sacred sites, possessory rights may
apply.
The difficulty for most Australians, which was
alluded to by Mr Forwood and Mr Hartigan, is that
the expectations generated by Mabo No. 2 may not
be as high as one might wish. I shall quote from the
judgment of Mr Justice Brennan. When commenting
on the connection of the Meriam people with the
Murray Islands, he observed:
the Crown has alienated only part of the land and has
not acquired for itself the beneficial ownership of any
substantial area.

In talking about the Australian mainland, he said:
And there may be other areas of Australia where native
title has not been extinguished and where an
Aboriginal people, maintaining their identify and their
customs, are entitled to enjoy their native title.

I emphasise the word "may". There may not be
many areas of Australia where native title has not
already been extinguished, and support for tha t
proposition has already been advanced.
The June 1993 issue of the AMPLA Bulletin,
published by the Australian Mining and Petroleum
Law Association Ltd, contains a report by Mr T. A.
Gray, QC, an Adelaide barrister, on the Mabo
judgment. Mr Gray welcomes the Mabo judgment
and clearly suggests that the mining and petroleum
industries have very little to worry about as a
consequence of the prior extinguishing of native
title. Because very few native titles have not been
extinguished, concern has been expressed
throughout the population about the relatively small
effect the Mabo No. 2 decision will have on the
Australian mainland.
Geelong, which is in the province I represent, was
populated by the Wathaurong tribe. The advent of
white settlement led to the annihilation of the tribe,
members of which were shot, poisoned, killed by
introduced diseases or died from misery because
they were pushed off their land and into
reservations. It is generally acknowledged that no
members of the tribe remain alive - so that tribe
will gain nothing from the recognition of native title.
Estimates are that between 700 and 1500 Koori
people live in the Geelong district, none of whom is
any longer associated with his or her traditional
areas. Those people also have no claim on native
title. That view has been reinforced by the current
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Federal Deputy Leader of the OppOSition, whose
comments have already been referred to. In an
interview with Terry Laidler on 3LO on 16 February
1993, the then Federal shadow Minister for
Aboriginal affairs, said:
In Victoria, it is very unlikely there's going to be any

native title at all because to establish native title you
have to have had continuity of the land and
preservation of the lease and ceremony that are
associated with that, and unfortunately, because of the
early dispossession, that does not apply to many
Aboriginal people in Victoria.

Terry Laidler asked him about freehold title and
suggested there was very little land left in Victoria
besides that under freehold title. Mr Wooldridge
replied:
Yes, it does, so most of that has been alienated.

I do not know whether I agree with Mr Wooldridge.
The Yorta-yorta people may have some claim to
native title, although I am not aware that that claim
has any connection with the Bill, because their claim
will not be affected by grants made since 1975. There
may well be other areas in which native title can be
established but which are not connected with the Bill.
Although the consequences of Mabo No. 2 are not
likely to be extensive, I refer to the west coast of
Cape York and the claim lodged by the Wik people
concerning the creation and granting of aluminium
mining leases in the area. As I understand it, major
leases for the operation of that industry were
granted before 1975. I should have thought that the
Mabo No. 2 decision made it clear that those prior
native title rights have been extinguished. Although
I am not in a position to give detailed advice, I raise
that as a strong pOSSibility.
Mabo No. 2 may not be relevant to the claim by the
Wik people, but it appears that the Mapoon people,
the Aurukun people and the Weipa people were
forced off their traditional lands at the instigation of
the mining companies with the support of the
Queensland government. That government moved
those people off their traditional lands, in the
process arranging for its Police Force to bum the
schools, dwellings and other property of those
people. If some claim for redress is not available to
the Wik people, the majority of Australians will be
grossly disappointed.
It is unfortunate that the Premier of Victoria has
attempted to use the claim by the Wik people to
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make hysterical statements about what may happen
to people's ownership of their backyards. They are
claims that have never been justified, and certainly
not from my reading of the Mabo No. 2 decision.
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between the Koories and the company. Fortunately,
the drilling company did not find oil, but a nasty
taste was left in the mouths of all concerned.
If negotiation on the merits of the respective titles or

I have two major problems with the Bill. The
proposed legislation offers no alternative other than
the extinguishment of native title. There is a strong
need to combine the possibility of maintaining
native title with the continuation of other recognised
land titles. My interpretation of the Mabo No. 2
decision is that where a Crown grant or lease has
been made the likelihood is that native title has been
extinguished. The Mabo No. 2 decision also suggests
that where some form of licence or other
arrangement that has not conferred exclusive rights
on the grantee has been made there is the possibility
of both native title and other interests in the land
being maintained. The Bill does not recognise that. It
seems to me that some arrangement for the
exploration and licensing of mining operations that
does not grant exclusive title should be included.
It is philosophically wrong and unethical for a
government to extinguish native title when the
Mabo No. 2 decision envisages the possible
coexistence of native title and the interests of other
parties, particularly in relation to mining leases.
Since 31 October 1975 the State government has
issued 14350 Crown grants and 2821 Crown leases,
and 685 mining leases have been issued between 31
October 1975 and 1990, when the Mineral Resources
Development Act was proclaimed.
It appears that in formulating its legislation the
government has gone to some pains to avoid the
possibility of infringing the Commonwealth Racial
Discrimination Act and it also appears likely that
among the 685 mining leases there may well be
circumstances where consideration could
appropriately be given to the possibility of
validating native and other titles. At present the
proposed legislation does not provide a process to
allow that to occur.

I refer the House to an example of the sorts of
problems that might arise. Two decades ago a large,
well-known oil drilling company wanted to explore
an area of the north-west coast of Australia. There
was Significant confrontation between the local
Aboriginal tribe and the drilling company. The tribe
had a belief that some of its Dreamtime ancestors
resided in the rocks where the oil company wanted
to drill. Unfortunately the governments of the day,
both State and Federal, generated a process that did
not provide for or encourage proactive negotiation

interests in the matter had taken place there may
well have been some accommodation by both
parties. I hope the Commonwealth legislation, with
its concept of tribunals, will incorporate some
process for investigating joint title access to land.
That is missing in the current legislation and is a
significant shortcoming.
Another problem with the Bill is that it seeks to
overcome the Racial Discrimination Act by offering
compensation according to accepted and due
process. The provisions of the Bill appear to
encourage the Supreme Court in that process by
allowing it to base compensation on the value of the
land. I suggest such action is potentially wrong and
inappropriate. For example, in the oil drilling case to
which I referred it would be difficult to base
compensation on land when any use of the land
would infringe a sacred belief of the Koories about
that land.
I hope the Federal proposals for tribunals will take a
more realistic account of the differences between
native title and the usual freehold mining or lease
titles. This matter was alluded to in the Mabo
decision, which points out the difficulties of
compensation taking due account of various native
customs and beliefs.
In summary, I am opposed to the Land Titles

Validation Bill, as is my party. We believe the
proposed legislation does not achieve its stated aim.
Yesterday the Minister for Regional Development,
Mr Hallam, said he could name a company or
person who for investment purposes needed to have
certain titles validated, but he was not able to assure
the House that his potential investor had any faith in
the proposed legislation. It would have been more
meaningful if the Minister had said that the person
or company believed, on the basis of sound advice,
that the Bill would secure the investment.
There are serious doubts about the proposed
legislation. Government spokesmen have suggested
that it is most unlikely that the Bill will be
proclaimed before the Commonwealth legislation,
so why does the government not wait and examine
the Commonwealth legislation first? There is a
serious doubt as to whether the proposed legislation
will survive potential litigation on the basis of racial
discrimination, so it cannot engender confidence in
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the investment or security issues raised by the
government. There is no guarantee that the Bill will
validate titles or protect investment.
The government should seriously consider the
possibility of simultaneous native and other titles in
land and also divorce compensation from the
concept of market valuation. I oppose the Bill.
Hon. D. A. NARDELLA (Melbourne North) - I
oppose the proposed legislation. In my contribution
I shall refer the House to the Bill's background, its
social and political aspects and the rights of people. I
shall refer to how the Bill was framed, why it was
framed and why I will oppose it.
I agree with many of the comments made by
Mr Forwood in his contribution to the debate. I
believe his personal experiences and understanding
of Aboriginal affairs are genuine. If his views and
understanding applied to more members of the
government and the community, we would be a
much better society, which is something we need to
work towards.
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The DEPUTY PRESIDENT - Order! I ask the
honourable member to return to the Bill. The issue of
the leadership problems of the Federal opposition or
anyone else is scarcely relevant to a Bill concerning
the validation of titles.
Hon. Bill Forwood - You can talk about your
own leadership problems!
Hon. D. A. NARDELLA - We do not have any.
The DEPUTY PRESIDENT - Order!
Mr Forwood is not helping the Chair.
Hon. D. A. NARDELLA - The Bill exacerbates
tensions and divisions within society; as has been
said previously, by building on people's fears it
makes them more scared. One of the reasons I
oppose the Bill is that it does not deal with the issues
raised by the High Court. Important issues of
validation of titles have been raised in the High
Court, but this Bill is not part of a solution in the
national context.

Although there are some aspects with which I
cannot agree, I think the contribution of
Mr Forwood was a positive one: it covered a number
of important points that showed his understanding
of the issue.

Government members talked about people's
backyards being taken over. It has been alleged that
as a result of tensions and divisions in society
becoming greater acts of violence against indigenous
people are occurring on our streets. That is all part of
the environment that has been created, of which this
Bill is part.

I will now deal with the political situation within
which the Bill is framed. The government is in
trouble. Victoria has an unemployment rate of
around 12.5 per cent. We have an economic situation
in which investors are staying away from the State
in droves and where the inflation rate is higher than
elsewhere because of increased taxes and charges.
There is a whole range of things - -

More importantly, the Bill does not deal with the
issues of land titles, which really need to be dealt
with in a national way. It is my understanding that
the Federal government will introduce a legislative
framework for dealing with that issue in the spring
sessional period of the Federal Parliament.

The DEPUTY PRESIDENT
(Hon. D. M. Evans) - Order! I ask the honourable
member to return to the Bill and the subject of
validation of titles. He would need to tie economic
conditions in Victoria into the subject matter of the
Bill quickly if he wished to continue along the line
he was following.
Hon. D. A. NARDELLA - Because of the
matters I referred to there was a need for the
government to create a diversion, which has been
created with this Bill. That was the point I was
attempting to make. We have a situation in which in
the vacuum created by the leadership problems in
the Federal opposition - -

Hon. Bill Forwood - We hope - if they can
work it out!
Hon. D. A. NARDELLA - Yes; I said it was my
understanding. The Federal government is
undertaking various processes. However, as
Mr Forwood explained in his contribution to this
debate, a number of complex issues are involved,
and the introduction of this Bill in isolation will not
assist that process. As has been the case with a
number of other Bills, it is a Pyrrhic victory for the
government because Federal legislation will
override the Bill and result in a situation in which
the Bill will either need to be amended or will not be
proclaimed.
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I find the Bill difficult to deal with in relation to a
number of its clauses. One of the most difficult parts
concerns the hearing of claims by the Supreme
Court. We heard some banter earlier about
Aboriginal communities having some of the best
barristers representing them and how those counsel
have done a good job for their clients. As I read the
Bill, it means that following the initial process of
taking a claim to the Minister there is an opportunity
for a claim to be taken to the Supreme Court. It is the
right of any litigant or group in the community to go
through legal processes. However, as I read this Bill
it deals with situations of conflict by providing that
they should go straight to the Supreme Court after
being dealt with by the relevant Minister.

that it certainly does not deserve; he was unable to
argue the point and simply mouthed his submission.

I consider that a tribunal structure would provide
better processes and a better environment for
dealing with these types of issues. Such a structure
would be less confrontationist and would be able to
deal with the differences between parties and the
cultural issues in a better way than could the
Supreme Court. That is why the Federal government
is considering the introduction of such a tribunal in
each State: it will provide a less adversarial and
more friendly type of structure for dealing with
these issues so that individuals, groups or
communities can own the decisions. The Bill before
the House will not do that.

Hon. B. E. DAVIDSON (Chelsea) -1993 is the
United Nations International Year of the World's
Indigenous People. I need not remind honourable
members how Aborigines have suffered under
white rule in Australia since 1788. In Victoria their
health, life expectancy, housing facilities and
employment opportunities are now worse than ever
and it seems that that situation will continue into the
foreseeable future.

In the second-reading speech reference was made to
the Supreme Court and to investigators, experts or
referees. I believe a tribunal system with the
appropriate expertise set up to deal specifically with
these types of issues would be a better way to go.
I found Mr Davis's contribution disturbing in that he
confirmed some of the prejudices that I referred to
earlier. He spoke about how Mabo was establishing
separate States, self-determination and a range of
other issues. I do not agree with that view.
Legislation should dilute those extreme views in a
real sense. As Mr Power said, the sentiments
expressed by Mr Davis are an extension of the views
expressed by the coalition parties in a number of
debates during 1986. I was disappointed because the
reconfirmation of those views is not helpful to
debate on what is an important Bill.
Mr Davis spoke about the community and how it is
scared and about how it can be whipped up into
hysteria - that is not a good situation. When
challenged on that position, unfortunately Mr Davis
would not argue or enter into debate on those
aspects. He failed to give his argument the credence

Mr Hartigan said that the responsibility to provide
legislation as a result of Mabo belonged to the
Federal government. I agree with Mr Hartigan. It is
imperative that the Federal government take full
responsibility for the legislation which must deal
with the issues.
This Bill is divisive and will not assist the
indigenous peoples in Victoria with their claims. It
certainly will not assist in allaying the fears and
tensions within the community. I urge honourable
members not to support the Bill.

To the eternal shame of everyone, this legislation,
which according to the Premier was so urgent that it
reqUired Parliament to be recalled, does nothing to
come to grips with the real problems facing
Victorian Aborigines.
The legislation does not come to grips with a range
of issues resulting from the Mabo decision, which
simply recognises for the first time in 200 years that
Aborigines were in possession of Australia prior to
and at the time of white settlement and that they
had traditions and customs associated with their
land.
It took the High Court about 10 years to reach its

decision. Notwithstanding a few rednecks and some
of the mining lobby, Australians have generally
accepted the Mabo decision in good faith.
Honourable members may benefit from a potted
history of events that led to the High Court decision.
In 1879 Queensland annexed the Murray Islands and
the Torres Strait Islands; natives continued to live on
those islands. In 1969 Eddie Mabo was denied access
to visit his dying father on those islands. In 1982
Eddie Mabo and four other islanders commenced
their High Court action against the Queensland
government. In 1985 the Queensland government
tried to legislate to abolish native title to the islands
and to disallow compensation. In 1988 the High
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Court overruled the Queensland legislation saying it
contravened the Commonwealth Racial
Discrimination Act. In January 1992 Eddie Mabo
died from cancer at the age of 55. In June 1992 the
High Court handed down its decision rejecting the
concept of terra nullius and found that Aborigines
could have native title to Australian land.
What does that amount to? In the Age of 3 June 1993
an article written by Geoffrey Barker entitled 'What
Mabo really means" sums up the decision in three
short paragraphs:
What is not perhaps clear to most Australians is that
the Mabo judgment enables native title to be claimed
only by the relatively few Aborigines who can show
their links with claimed land through their indigenous
laws and customs. The judgment does not undermine
the Crown's sovereignty over the land, nor does it
suggest that native title cannot be extinguished.
It is for this reason that the Commonwealth wants to

use Mabo for the broader goal of black-white
reconciliation. This objective was stressed in the joint
judgment by Justices Deane and Gaudron in the Mabo
case. On the dispossession of Aborigines, they wrote:
liThe Acts and events by which that dispossession ...
was carried into practical effect constitute the darkest
aspect of the history of this nation. The nation as a
whole must remain diminished unless and until there
is an acknowledgment of, and retreat from, those past
injustices".

Where does Victoria fit into the scene given that this
State has a higher proportion of freehold title than
other mainland States and that the cost of
compensation for native title, it can be reasonably
argued, would be minuscule by comparison with,
for example, New South Wales, South Australia,
Western Australia and Queensland?
In an interview with Terry Laidler on radio station
3LO on 16 February 1993, Michael Wooldridge, the
then Federal shadow Minister for Aboriginal and
Torres Strait Islander Affairs, said:
In Victoria, it's very unlikely there's going to be any
native title at all-

he is wrong about that because to establish native title you have to have had
continuity of the land and preservation of beliefs and
ceremony that are associated with that and
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unfortunately, because of the early dispossession that
doesn't apply to many Aboriginal people in Victoria.

The compere said:
And Victoria would have perhaps the highest
percentage of freehold land in the whole of the
Commonwealth anyhow, I suspect.

Mr Wooldridge replied:
Yes, it does, so most of that has been alienated.

Notwithstanding the fact that the Premier is well
aware that Victoria has relatively little at stake by
comparison with other States, nevertheless he
decides to whip up the issue, create a sense of crisis,
and by the creation of this crisis stir up the redneck
element and its racist responses.
This provides him with a national platform from
which he can go gallivanting around the country,
undermining the Federal Uberalleadership and,
along with some other Federal Uberal has-beens,
promoting ill-fated and unsuccessful candidates for
the Uberal Party preSidency and diverting attention
from his own fundamental mismanagement of
Victoria.
If ever there was an urgent need to recall the

Victorian Parliament, now is the time. However,
instead of this issue - which is absolutely
non-urgent and could wait for the start of the spring
Sitting - Parliament would do better to concern
itself with issues such as the ambulance service
crisis, which is in itself life threatening, or the matter
of school closures in country areas - The DEPUTY PRESIDENT - Order! Neither
school closures nor ambulance services are relevant
to this debate. The issue of validation of land titles is
relevant, and I ask Mr Davidson to return to the Bill.
Hon. B. E. DAVIDSON - Certainly, Mr Deputy
President. I am pointing out the relative urgency of
the matters for which we might need to recall
Parliament. I do not intend to canvass those matters
but I mention that they are urgent. They include
matters of health, welfare cuts, rail closures and
kindergarten cuts. It would be proper to recall
Parliament to deal with those issues of real urgency.
However, the Premier recalled Parliament because,
he tells us, it is urgent to remove doubt and provide
greater certainty for investors in Victoria.
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The best method of removing doubt and providing
certainty must have been for the Premier to state
that the Mabo decision would affect people's
backyards! He removed quite a bit of doubt when he
did that! He did go some of the way towards
removing the doubt when he admitted in the other
House that he was perhaps kidding.
Hon. Bill Forwood - He didn't do that; he
pOinted out how it worked. You can follow it
through for yourself if you read Hansard.
Hon. B. E. DAVIDSON - He backed off from
the backyard issue at 100 miles an hour. He ran
sideways, he ran backwards and he ran off at the
mouth, but he certainly backed away from that issue.
Hon. Bill Forwood - Go and read Hansard!
Hon. B. E. DAVIDSON - We are asked to
believe that what you do to remove doubt and to
provide certainty is, in an atmosphere of absolute
urgency, recall Parliament in the middle of the
recess. That should put a few minds at rest! What
you do to remove doubt and to create a bit of
certainty is to produce narrow legislation without
real consultation with those people who are most
concerned. You do not go to any of the Aboriginal
people or to the Victorian Aboriginal Legal Service
or try to obtain from them a basis for the Bill so that
it can be looked upon by investors with a degree of
confidence or certainty. This is the way the
government goes about removing doubt! Then to
top it all off the government guillotines debate on
this narrow Bill and rushes it through the Lower
House very quickly, allowing no time for the Bill to
lie over in the Upper House so that people can
research it and debate it properly.
Is the Premier seriously asking us to believe this
procedure is designed to remove doubt and provide
greater certainty for Victorian investors? No-one
would believe that. Even the government
backbenchers, who I notice are not present, would
have trouble swallowing that line.
The truth is that there was no imperative for the
urgent passage of this Bill within the next few
weeks. It could certainly have waited until the
spring; and the tragedy of all this is that the Bill itself
and the manner in which it was introduced will
have exactly the opposite effect to the Premier's
stated aims.
The Bill is limited to validation of titles since the
passing of the Racial Discrimination Act in 1975
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until a date to be determined. It is probably invalid
because section 109 of the Constitution sets the
Commonwealth as the appropriate power in Mabo
matters, not the States. The Bill pre-empts
Commonwealth legislation, and is therefore unlikely
to be proclaimed. This should really set people's
minds at ease, should it not? And if it does become
relevant, the Bill has the capacity to produce endless
litigation, and if honourable members do not believe
me on that point, they only have to heed the words
of the former Deputy Leader of the Federal
opposition when he was in favour, Mr Peter Reith.
You cannot remove uncertainty and you cannot
create a better climate for investors by setting up a
situation that is bound to involve years and years of
litigation over each claim. That is not the way to do
it, and not even the Premier is stupid enough to
believe that is the way to go about it. Such is this
legislation, which is borne out of the Premier's need
to find a national platform and create a diversion for
himself.
The High Court took 10 years to arrive at the Mabo
decision. We are to believe that the Victorian
Legislative Council will deal with all of the matters
that arise from the Mabo decision in the course of
two days. This will supposedly relieve the doubts of
investors and take away the uncertainty in the
minds of the Victorian community. It cannot be done
like that, and everybody knows it.
Hon. R. I. Knowles - That is a great
argument - set up a straw man and then knock him
down!
Hon. B. E. DAVIDSON - You are not seriously
suggesting that what took the High Court 10 years
to decide can be fixed up by this little provincial
Parliament in two days?
Hon. R. I. Knowles - No, and nor is the Premier.
Hon. B. E. DAVIDSON - Where is the straw
man then? There is no straw man.
Hon. R. I. Knowles - You said the Premier is
saying that this will solve the Mabo issue. We are
saying it will not. It will tackle the issue of the
validation of titles.
Hon. B. E. DAVIDSON - The Premier's stated
aim was to remove doubt and to create a climate of
certainty for investors. This Bill does not do that. If
the Minister for Housing thinks the stated aims are a
straw man, I will go along with him. We should
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believe him because apparently he is a lot closer to
the Premier than anyone else.
Hon. R. I. Knowles - Do you believe all you
read?
Hon. B. E. DAVIDSON - I believe only what I
read in the Herald Sun. A national approach is
needed to ensure certainty of title and to achieve
economic and social development, fundamental
justice and reconciliation. They are the essential
matters that arise from the Mabo decision and are
what the legislation should address. There should be
Federal legislation, and when it is passed we can
proceed, if necessary, with complementary
legislation. A provincial Parliament should not be
taking pre-emptive action because that action is only
a diversion. The Bill may provide a national
platform for the friend of the Minister for Housing
but it certainly does not tackle the issues arising
from the Mabo decision. I reject the Bill and urge all
other members to do so.
Hon. D. T. WALPOLE (Melbourne) - There has
been wide-ranging debate on this Bill. I oppose the
Bill. This special session of Parliament to introduce
the Bill follows the outlandish statements of the
Premier about the danger to people's backyards. The
outrageous, hysterical and bizarre comments of
Hugh Morgan were designed to keep the spotlight
on Jeff Kennett while he sought to claim centre stage
in the national political scene. There is no doubt that
the national coalition has lost its way and that a
conservative strongman is needed to revitalise it. It
looks as though another Joh for Canberra campaign
has begun, but this time it is Jeff for Canberra.
The DEPUTY PRESIDENT - Order!
Mr Walpole should return to the Bill, which is about
the validation of title and has nothing to do with
Federal or State leadership.
Hon. D. T. WALPOLE - I understand that,
Mr Deputy President, but I am stating why I believe
this special session has been called: there is another
purpose besides the claimed purpose.
The DEPUTY PRESIDENT - Order! The House
is dealing with a particular piece of legislation and
Mr Walpole should ensure that his remarks are
apposite to it.
Hon. Louise Asher - Just read your speech that
someone has written for you.
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Hon. D. T. WALPOLE - I do not have to read
other people's speeches, as some do. It is gratifying
that the attempts by the Premier and his cohorts to
whip up hysteria about the High Court's Mabo
decision have failed miserably. Recent polls have
shown that 88 per cent of Australian people are well
aware of the effects of the Mabo decision. They
understand that their backyards are in no danger.
They understand that to be successful in a claim
indigenous people must be able to show that they
have maintained a continuous connection with their
land throughout the years of European occupation.
They understand that native title is extinguished by
:valid Acts of imperial, colonial, State, Territory or
Commonwealth governments.
Further, and much to the credit of Australian people,
the polls also show that the majority support the
principle of native land rights; and why wouldn't
they, particularly now that the outrageous fiction of
terra nullius has finally been put to rest? To suggest,
as terra nullius did, that Australia was an empty
continent when it was occupied by people who had
used it in all manner of ways for the last 40 000 years
is an obscenity. European settlers sought to turn
terra nullius into fact by seeking to eliminate the
original inhabitants, but fortunately they were not
successful.
The Bill is extremely narrow. It seeks only to
validate title under the Racial Discrimination Act of
1975 and to make provision for the payment of
compensation for past or present loss of rights.
Compensa tion is to be determined by the Land
Acquisition Act 1986. It takes no account of the
value of land from the point of view of the original
inhabitants.
Hon. Louise Asher - Why don't you just stop
reading your speech?
Hon. D. T. WALPOLE - I wrote it and I am
entitled to read it.
Hon. R. I. Knowles - No, you're not.
Hon. D. T. WALPOLE - I am entitled to read
my notes. The Bill takes no account, when assessing
compensation, of the fact that certain lands may be
sacred to the claimants. It simply assesses the value
of land on the basis of what wealth the land is
capable of generating. Aboriginal people treat land
differently from Europeans. They feel bound to the
land, and some land is sacred to them. To assess the
value of land simply on a wealth-generation basis
does no justice to those people. The government's
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unilateral approach to matters arising from the
Mabo decision is not supported by any other State
government or conservative party leader. Does that
mean that the Victorian government is correct or
that all others are out of step? If a person on the
parade ground is putting his right foot forward
when everyone else is putting the left foot forward,
the likelihood is that that person is out of step. I
would have thought that an ex-would-be military
man like the Premier of this State would recognise
that, but he is rarely able to grasp facts properly.
Of course, the government runs the risk that its
unilateral approach will fall foul of section 109 of the
Constitution, which clearly lays out which level of
government has the appropriate rights and powers
in these matters. Without complementary legislation
from the Federal government the possibility of
endless litigation arising from this Bill is real. It
would have been far better for the government to
wait for legislation to come forward from the
Federal government before it rushed this Bill
through. That may at least have prevented the
possibility of this government looking foolish when
it has to come back to this place to make
amendments because its legislation is not in line
with Federal legislation.
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foolishly into this, as this government has done, with
hastily drafted legislation that will inevitably return
for amendment in the same way as the next matter
on the Notice Paper has come back for
amendment - the government rushed that
legislation through. In the future I can see that not
only this legislation but a number of other pieces of
legislation will require amendment because the
government has rushed them through.
The Federal government has exercised some
restraint. It is examining the issues before it makes a
decision about this matter. However, this
government has rushed to judgment and it has
decided to introduce legislation that I believe will
not be proclaimed or will be back in due course for
amendment. That is one of the major reasons why I
oppose the Bill.
Hon. T. C. THEOPHANOUS Gika Jika) - The
decision of the High Court of Australia is a
landmark decision. It is a courageous decision, and
it presents all Australians with both a challenge and
an opportunity. It is a challenge to consider, or to
reconsider, our thinking about basic justice for our
indigenous people. It is also an opportunity to
redress injustices to the Aboriginal people in a way
that is fair and will do Australians proud.

Hon. Louise Asher - Just keep on reading.
Hon. D. T. WALPOLE - I made these notes and
I am entitled to refer to them.
Aboriginal policy is primarily a national
responsibility. The State government should not
pre-empt the Federal government's position.

The Leader of the Opposition and other speakers
have shown that the legislation fails on critical
questions and issues and it may breach - at least
there is a strong view that it may breach - the
Federal Racial Discrimination Act. One State acting
unilaterally will not assist a national approach,
which is clearly required and which most people
believe is necessary, to such an important issue.

In 1901 the Australian Constitution was drafted in

the belief that Aborigines were a dying race and the
Constitution therefore took virtually no
responsibility for Aboriginal matters. In 1967, as a
result of a unique referendum, the Australian people
overwhelmingly decided to put Aboriginal matters
properly in the hands of the Commonwealth
government. That being the case, it would be wise
for the Victorian government to adopt a wait and see
attitude - that is, wait and see what the Federal
government's position on the Mabo decision is and
then follow through with complementary legislation
so that Australia has a national approach to the
matter.
Hon. Louise Asher - Tell us when it is coming.
Hon. D. T. WALPOLE -It will come; you can
bet your life on that. But it is sensible not to rush

Finally, the Bill fails to provide the certainty that has
been suggested is its rationale. I argue, as have other
speakers on this side of the House, that it increases
uncertainty. An article in the Australian of 28 July by
Professor Garth Nettheim, Professor of Law at the
University of New South Wales, says in part:
There is no indication of any major investment
proposed for Victoria being put at risk by "uncertainty"
over Mabo. Nor is there any urgency such as to require
State legislation to be implemented in Victoria next
month instead of waiting for a national response in
September ... In addition, as political leaders from other
States have pointed out, very little of Victoria could be
subject to "native title" under the principles laid down
by the High Court on Mabo ... One is left with the
impression that the Bill has less to do with legal
uncertainty than with political point scoring.
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That is precisely the point; the underlying reasons
for the Bill have little to do with what has been
suggested is its rationale but what in fact goes to the
most base of political instincts. The government is
attempting to make itself popular by appealing to
base instincts aroused by this issue rather than
addressing the matter responsibly.

Hon. T. C. THEOPHANOUS - Government
members are not listening to what I am saying. They
are trying to score cheap political points by aiming
at the base instincts of people, which is shifting the
focus from the real concern that people havelosing their jobs. The government ought to be
condemned for such an approach.

A number of conservative persons have also
indicated that the government's approach is wrong.
Mr White referred to an article in the Age of 23 July,
which reported that the former Federal Deputy
Leader of the Opposition, Mr Reith, said:

More importantly, the spirit of the Bill is
anti-Aboriginal. For that reason it is anti-Victorian.
For me, at least, a government which acts in a way
that is anti-Aboriginal is not acting in the best
interests of the State.

... the Victorian Land Titles Validation Bill marked the
start of endless legal wrangles and expensive court
battles.

Hon. R. I. Knowles - That is an appalling
statement.
Hon. R. M. Hallam - You ought to be ashamed.

That is precisely what the government has said it
meant to avoid. The Western Australian Premier,
Mr Court, said that the Victorian Bill was open to
challenge and could be invalid. The Bill is not
supported by conservative Leaders, and it is not
supported by the Aboriginal community, who
consider it to be discriminatory and to be
fundamentally aimed at disadvantaging them. They
also made the legitimate complaint that they were
not consulted when the legislation was drafted by
the government - although we have come to
recognise that that is par for the course so far as the
government is concerned. It is not interested in
consultation with the groups affected by legislation;
it is interested only in putting in place its own
ideological agenda.
As I said, the Bill fails on the very points that are
meant to be its rationale, and that has been
adequately established by other speakers. The Bill is
important not because of what it claims to do, but
because of what it symbolises about the Kennett
government.
Hon. Bill Forwood - Is this the real issue?
Hon. T. C. THEOPHANOUS - The heart of the
issue is the real reason for introducing the Bill,
which has nothing to do with resolving uncertainty
relating to the Mabo decision. The Bill is a diversion.
The government is attempting to shift the focus
away from the real problems it has not been able to
address - the genuine fear people have of losing
their jobs. The government wants to transplant that
fear and turn it into fear of people losing their land
or their house.
Hon. R. I. Knowles - What do today's polls say?

Hon. T. C. THEOPHANOUS - The shame is on
your side for introducing the Bill.
Hon. R. I. Knowles - Your remarks are quite
offensive.
Hon. T. C. THEOPHANOUS - It does not
concern me that you are upset by the truth. It is not
just my view but the view of the Aboriginal
community that the Bill is anti-Aboriginal. It is
obvious that none of the members on the
government side have bothered to talk to Aboriginal
people and ask them what they think about the Bill.
I have in my electorate the Aborigines Advancement
League, a progressive organisation which has been
located in Thornbury for nearly 40 years. It has had
many dealings with my office on a range of issues.
I have bothered to speak to Aboriginal people and
my office has consulted Aboriginal people,
including the Aborigines Advancement League, to
see what they think about the legislation. There is
nothing more certain than that they think the Bill is
anti-Aboriginal and discriminates against
Aboriginals. Mr Bill Belling from the Aboriginal
Legal Service Cooperative was reported in the Age
as saying that the Bill is discriminatory as it is aimed
at disadvantaging Aboriginal people.
Hon. R. M. Hallam - What about the formal
view put in a submission to our committee?
Hon. T. C. THEOPHANOUS -Of course a
formal submission to a committee by a responsible
organisation would highlight some aspects that they
agree with. The point is that the overall view is that
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the government's attitude, as expressed in the Bill, is
not in the best interests of Aboriginal people.
The Aborigines Advancement League told me that
this was another slap in the face to Aborigines
following the outrageous closure of the Northland
Secondary College, which had achieved a real
breakthrough in Aboriginal education. That is the
record on the government side and that is what the
Aboriginal people think of the present government.
The Liberal Party record in this place over the past
10 years has been appalling. The Liberal Party has
consistently blocked or amended legislation
designed to assist Aboriginal people, which is an
indication of its attitude to Aboriginal matters, and
Aboriginal people know what its attitude is. The
government cannot hide its attitude by pretending
that the Bill is about creating certainty when it does
the exact opposite.
From the beginning the handling of this issue,
including the attitude taken by the Premier and his
statement about backyards being affected, has been
unnecessarily divisive. My office has been told
stories of schoolchildren taunting Aboriginal
students about having their backyards taken. The
Koori community is experiencing a backlash from
the High Court decision, which may not concern or
worry Mr Hallam, as a result of the way some of the
rednecks on the conservative side have attempted to
raise the issue.
Hon. R. I. Knowles - That is an offensive
comment.
Hon. T. C. THEOPHANOUS - Some of your
comments are offensive too. The President of the
Aborigines Advancement League, Mr Bob Nicholls,
said his son had been threatened and victimised
over this issue.
The tensions created by these elements and the
government's actions through misinformation are
also evident in the bashing of two Aboriginal youths
outside the Clifton Hill Hotel on 8 August 1993. That
is the result of the irresponsible attitude of the
government.
It is also indicative of the fact that you get nothing
from the government when these issues are raised
about how appalling it might be that these things are
taking place; you are admonished because you came
into this place and raised these issues. That is what
one gets from the government.
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I make it clear that the dispossession of the
Australian Aborigines in my view represents a dark
aspect of Australian history. The of white settlement
stories that we grew up with when we went to
school were painted as heroic tales of man against
nature and so on. There was hardly a mention of the
fact that another race of people lived in Australia
prior to European occu·pation.
Painful as it may be to acknowledge, European
occupation resulted in the virtual extermination or
elimination of the Aboriginal people in this country.
One way or another we as a nation have to come to
grips with that and the ugly fact that there are
people in our society who have racist views about
AbOrigines, who believe that they are neither worthy
Australians nor worthy of being treated in the way
that other Australians are treated - that somehow
they are inferior.
The doctrine of terra nullius more than anything
reflects the idea that the Aborigines who were here
prior to colonisation were really a part of the flora
and fauna, or part of the animals that roamed
Australia, and therefore when white settlers came to
this country there had been nothing human here
prior to that. That was the attitude 200 years ago,
and it prevailed for a long period.
We must recognise that that is not a nice part of our
past and that Aboriginal people have rights that
extend to rights over land. They had, and continue
to have, a complex culture based on a complex
kinship system and a complex economy that
involved a comprehensive trading system
throughout Australia. More importantly, they had a
special relationship with the land, which they cared
for and which meant something to them. That
means that when the High Court recognises that this
special relationship is something called native title in
that the Aborigines were, as it were, the caretakers
of that land, the rest of us should take the
responsible leadership approach by saying to the
Australian people, "Look, this is something that we
as a nation should address in terms of providing
justice to Aboriginal people". When the rednecks
talk about people's backyards and how half the
country will be given to the Aborigines we should
say, ''This is inflaming the issue, which should not
be inflamed in this way". What the government has
done, for which it should be held accountable, is the
exact opposite of that responsible approach.
I shall say something about my province because the
Aborigines Advancement League, the peak
Aboriginal body in Victoria, is in my province. The
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Province of Jika Jika has an Aboriginal name. It is
interesting to learn how that name came about and
the area to which it relates. The area around
Northcote and the present-day Province of Jika Jika
formed part of the estate of a clan of people called
the Wurundjeri-Willam. It was the clan's headman,
Jika Jika, who took part in the signing of the
so-called treaty with John Batman in which large
tracts of land were appropriated by white settlers at
that time.
Hon. D. E. Henshaw interjected.
Hon. T. C. THEOPHANOUS - As Mr Henshaw
says by interjection, it is perhaps the first recognition
that there may have been something like native title,
notwithstanding the fact that it was an important
contract from the point of view of the Aborigines
who were involved at that time.
In the urban setting of places like my province,
Mabo is not so much about land claims - I have a
significant Aboriginal community in my province because there will be few claims, if any, in Victoria;
it is more about national symbolism and the
necessity to correct historical wrongs. That is what
most concerns the Aborigines of Victoria.
Bobby Nicholls recognises that urban land in
Melbourne cannot be claimed. The stirring up of
people in the way the government has attempted to
do through this Bill will not assist in the resolution
of this problem by putting the Mabo decision into
effect.
I will briefly make some other points. In attempting
to provide compensation payments the legislation
seems to have done a disservice to both white and
black Victorians. In the first instance the Federal
government made it clear that it would be prepared
to pay for any claims arising out of Mabo-style land
claims. In that sense it was unnecessary for the
Victorian government to legislate. It could prove to
be costly if, as a result of this legislation, the Federal
government does not legislate over Victoria and
does not take up responsibility for the payment of
those claims.
The Federal government's proposal is to establish a
series of specialist tribunals to deal with Mabo-style
claims, thereby aVOiding lengthy legal battles in the
courts. The system proposed in the Bill of hearing
claims through the Supreme Court is bound to be
costly and will disadvantage both the State and the
Aboriginal groups involved.
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The saddest and most disappointing aspect of the
Bill is that, in spirit, it is anti-Aboriginal. It is
damaging relationships between white Australians
and Aborigines because the Bill and associated
statements made by leaders of the government have
promoted fear and alienated large sections of the
Aboriginal community. As politicians, we have an
obligation to explain to the majority of Australians
that the country's Aborigines are entitled to seek
basic justice and basic human rights.
It is about time people in Victoria and in the country
in general stopped apologising for Aboriginal
people and stopped thinking about Aboriginal
culture and people as being inferior. Australians
should recognise what a huge and important asset
Aboriginal people are and what they have to give to
this nation.

It was interesting to note that when the Prime
Minister went to New Zealand Maoris played a
prominent role in welcoming him. It occurred to
me - as it did to a number of others, I am sure that in Australia we have never given Aboriginal
culture and Aboriginality that kind of recognition;
we have never shown that we are proud of
Aboriginal history and are prepared to investigate it
and try to hold on to it because it is invaluable and
we can learn from it.
People around the world are trying to find from
their past things of value that should be preserved.
In Australia we have one of the richest sources of a
unique culture - it is unique to the world, not just
to Australia - yet we have not bothered to take that
seriously and we have not attempted to nurture our
culture in the way it should be nurtured.
The Mabo decision raises a question of basic justice
for all. For me it is a particularly important decision
not just because there are so many Aborigines in my
electorate and because I believe in the basic
principles of equality but also because as an
Australian I have had to confront the prejudices of
many people in our community against people who
are different - for example, people who are from a
different culture.
Confronting those prejudices and helping others to
confront them has certainly helped me to
understand that we share a common future in this
country under the general label of a multicultural
Australia. That common future can be realised only
if we recognise that there have been basic injustices
in the past, particularly against our indigenous
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people. In recognising that, we must seek to redress
those .injustices.
I do not believe Aboriginal people will get much out
of the Mabo decision, and I do not think anyone on
the government side or anyone I have spoken to
privately or publicly seriously believes they will.
What is clear, however, is that attempts have been
made in the political arena to use debate on the
Mabo decision to gain political points rather than to
take us forward, uniting Australians around
common goals and beliefs. Indeed, the basic political
drive has been to use fear. That is disconcerting
when one considers that Victoria should be the last
State to be concerned about this matter, given the
minuscule amount of Crown land that would be
involved compared with the position in other States.
It is clear from the limited nature of the Bill and its

failure to address the issues that the motivation
behind it has little to do with certainty and resolving
a problem; it creates new problems to be resolved by
the Federal government or the courts.
In introducing new definitions, particularly the
definition of "customary title", the Bill has reduced
the capacity of Aborigines to make claims. I note
that the definition of "customary title" refers to
Aboriginal tradition. That means to me that
according to the Bill an Aboriginal group has to
show not only that it has carried on traditions over
the time since white settlement but also that those
traditions are Aboriginal traditions.
I do not know how one actually defines whether a
tradition is AbOriginal, because many of the
Aboriginal traditions have changed as a result of
settlement by white Australians. Aborigines
obviously reacted to white settlement and lost many
of their traditional practices. Consequently one
could easily argue that particular clans, tribes or
Aboriginal groups have no capacity to claim under
this Bill because they have essentially adopted
European practices that do not fit into the category
of Aboriginal traditions.
Hon. B. W. Mier - Or Christian.
Hon. T. C. THEOPHANOUS - That is a good
point. Many Aborigines have adopted Christian
practices and they possibly would not now qualify
. under the definition of Aboriginal tradition because
Christian practices are not part of the Aboriginal
tradition. The definition is vague and open to
dispute and it will not assist Aborigines in making
land claims.
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I reiterate that, as my colleagues have shown, the
Bill is unnecessary and will probably be overtaken
by legislation at the Federal level. It does not achieve
the aims it set out to achieve, and it is a political
stunt by the Premier who is prepared to appeal to
the fear and basic instincts of some people in the
community for short-term political gain. However,
the Australian people are becoming more mature
and many of them recognise the injustices of the past.
I conclude with a quote from John Pilger's book, A
Secret Country:
Support for land claims ought not be the product of
guilt, rather that of understanding that Australian
society is debased by what has happened; and that
until we white Australians give back to black
Australians their nationhood, we can never claim our
own.

Hon. JEAN Mc LEAN (Melbourne West) - I
oppose the Bill. I find it disturbing that the Bill,
which I do not believe contributes in any real way to
the Mabo discussion, is the only contribution of this
government to the United Nations International
Year of the World's Indigenous People. I
appreciated Mr Forwood's excellent contribution
earlier in the debate, especially his sensitive
description of the relationship between the
Aboriginal people and their land. If more people in
the community as a whole and certainly in
Parliaments here and elsewhere had anywhere near
the real understanding of the relationship between
the Aboriginal peoples and their land, maybe we
would have a better debate and maybe the
resolution that Mr Forwood points to would not be
so difficult or such a long way off.
I question his conclusion that the Bill will help solve
the uncertainty of overseas investors. I suggest there
are many reasons why we are looking for overseas
investors. Debate about overseas investors is entirely
different from debate about Aborigines, which has
been going on for a long time in this community and
for many reasons other than the so-called
uncertainty about the validation of titles issued
between 1975 and 1982.
The Muirhead Royal Commission into Aboriginal
Deaths in Custody report points out that, ever since
the British invasion of this country in 1788, through
superior fire power and the use of poisons, slaughter
and trickery, the colonials sought to annihilate the
original inhabitants of Australia. Although they did
not manage to annihilate the Aborigines by those
means, piece by piece they have sold the land of the
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Aboriginal peoples of this nation and ensured that
they have continued to be economically and SOCially
disadvantaged. Many people argue that we cannot
be held responsible for the sins of our forefathers,
but we have done precious little to repair the
damage.
Every so often, for one reason or another the
Aboriginal land rights issue is brought up in State
anq Federal Parliaments and everybody does a lot of
breast beating. Nothing happens - the shanty
towns remain and the deaths go on. Statistics show
that the rate of imprisonment for Aboriginal people
is still 27 times that of the white population and their
death rate is 10 times higher than that of white
Australians. In 1993 an Aboriginal male still has a
life expectancy of 38 years and the fact is that
Aborigines, even as in the case of Eddie Mabo, are
lucky to live to 53 years of age. Their life expectancy
is still 10 to 15 years less than that of white
Australians and the reasons for that are clear.
Aboriginal people lack an economic base because
they have been dispossessed of their land. All the
other things that are tied in with that were
highlighted in Mr Forwood's speech.
One cannot expect people to live in any sort of
harmony with the white population of this country
when we have so clearly ignored the problems of the
Aboriginal communities. The Mabo No. 2 ruling
recognises the right of Aboriginal peoples to inherit
the land of their ancestors. It makes no new laws,
simply interprets existing common law.
The High Court found that native title has the
following characteristics: first, it is inalienable that is, it cannot be transferred other than by being
surrendered to the Crown pursuant to traditional
laws and customs; second, it is a legal right that can
be protected by legal action; third, it may be
possessed by a community, a group or an
individual; and fourth, it is continuing - that is, it
was not frozen at the time of European settlement.
The High Court also found that for native title to be
established the following conditions would have to
be demonstrated: a traditional connection with or
occupation of the land under the laws and customs
of the groups; the existence of an identifiable
community or group that is entitled to native title;
and the substantial maintenance of a connection
with the land since the annexation of the land by the
Crown at the time of the first British settlement. In
rejecting the legal notion of terra nullius, the High
Court recognised that native title is not
distinguished by a declaration of sovereignty.
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According to the second-reading speech the Bill is
designed to overcome any uncertainty in the
international investment community. The
government's claim that the Bill is urgent has not
been backed up by any evidence that major
investments in Victoria are being put at risk by any
uncertainty about the Mabo ruling.
I believe the Bill will have the opposite effect to that
intended by the government. The Victorian
Aboriginal Legal Service (VALS) presented a
submission on the Bill to the Scrutiny of Acts and
Regulations Committee. As reported in Alert Digest
No. 12, the submission states in part:
The legislation subjects members of the Aboriginal race
to a deprivation of rights in respect of land which is
quite different to that applicable to the public at large.
There are strong grounds for contending that by (sic)
denying the Aboriginal owners all rights and benefits
(other than financial compensation) in respect of their
land ... may result in the Bill being inconsistent with
section 10 of the Racial Discrimination of 1975 ...
Usually landowners have some right or objection or
veto to grants in respect of their land (eg, s. 301 of the
Mines Act 1958). Further compulsory acquisition or a
denial of or restriction upon a landowner's rights will
only occur where that is necessary for public purposes
or in the public interest. The absolute provisions in the
present Bill do not offer any such criteria and to that
extent appear to be discriminatory. There is no
apparent reason why validation should or needs to
result in an absolute denial of all customary title
enjoyment or rights including those arising from a
spiritual association with the land, such as access to
burial grounds or other sites of special importance.
Ultimately the nature and extent of the discrimination
will have to be accessed and established by reference to
the rights, needs and attachments of particular
Aboriginal persons or groups. However, for the
reasons set out above, it is our view that there are
strong grounds for contending that the Bill, in
validating all titles and denying Aboriginal owners all
rights and benefits (other than financial compensation)
in respect of their land without regard to the particular
circumstances of the case, can result in the Bill being
inconsistent with s. 10 of the Racial Discrimination Act
1975. If that is so--

Hon. R. M. Hallam - What about making your
own speech? What are you reading that for?
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Hon. JEAN McLEAN - The reason I am
quoting--

in ecological problems that have affected not only
native people but everyone else in the community.

Hon. R. M. Hallam - At great length!

Mr Kennett does not seem to believe land rights are
an important issue. In his second-reading speech he
says:

Hon. JEAN Mc LEAN - People are constantly
arguing about whether the Bill will achieve what it
seeks to achieve. Honourable members have not had
time to examine the Bill properly or to compare it
with Federal legislation. The views of the Victorian
Aboriginal Legal Service are worth quoting because
the Aboriginal community was not consulted and
Aborigines have had to rely on the advice provided
by organisations such as VALS. The Aborigines I
know accept what VALS has to say, which is why it
is important to quote its views on the Bill.
The Mabo decision will apply to Victoria, despite
this State's disgraceful history of dispossessing
Aboriginal people. The Yorta-yorta people have
retained strong and continuing links to their land
because of the mission and reserve structures in the
region. They have continued to care for and
maintain their traditions, customs and way of life
while preserving their sacred sites.
The Victorian Aboriginal Legal Service also points
out that the legislation is fundamentally racist
because it is designed to deprive Aboriginal people
of rights secured under the Mabo ruling and, as
such, could be challenged under the Racial
Discrimination Act. I am disturbed by the fact that
the people who drafted the Bill did not take the time
to ensure that those sorts of problems were not
encountered. The High Court decision is consistent
with common-law decisions throughout the world.
The land rights of native communities have been
recognised by the Privy Council, the American and
Canadian Supreme Courts and the International
Court of Justice.
The recognition of native title in the Americas is
based on the acceptance that the conditions under
which native peoples live in the northern, central
and southern regions of the Americas are
incompatible with the aspirations of modem
societies. Because very little effort has been put into
guaranteeing equal rights in the Americas - the
same is true of Australia - indigenous peoples have
been deprived of land rights and the decent living
conditions that they afford. That has created
. problems not only for foreign investors but also for
sovereign governments. The notion that foreign
investors are happy only when they are guaranteed
overruling powers - regardless of native land
rights - to exploit the land at all costs has resulted

I hope the leadership exhibited by my government will
act as a catalyst for the Commonwealth and other State
governments to act quickly to respond to the Mabo
decision, provide investment security again and enable
legislatures and those in the private sector to redirect
their attention and efforts back to the more important
problems confronting Australia.

I am glad to say that that is not true of either the
Federal or New South Wales government.
My son, who works for the Aboriginal Legal Service
in New South Wales, told me that so far it has had a
reasonable reaction from the New South Wales
government over the few land claims that have been
lodged in that State.
The Bill adds nothing to the debate on Mabo or land
rights. It creates the very disharmony which it was
meant to overcome and which the High Court's
Mabo decision sought to address. The Premier, in his
second-reading speech, claimed that his government
is ready to work cooperatively to achieve a viable
national resolution of the issues surrounding native
and customary titles.
His government's actions in introducing the Bill do
not indicate a cooperative consideration of those
issues or a cooperative attitude towards the Federal
government's attempt to address the Mabo issue.
Members of the government have asked, ''Where is
the Federal Bill?" and ''When will it appear?"
The opposition has been told that the Bill will be
introduced into the Federal Parliament in
September. I see no reason why the Federal
government's efforts in having that Bill ready in
September should be pre-empted by the Victorian
government, given that if there is any disagreement
the Federal Act will override the Victorian Act, if it
is proclaimed. We will then be back to square one,
anyway.
Although the debate has been useful, I advise the
government to wait until the Federal legislation is
introduced. I oppose the Bill.
Hon. R. J. H. WELLS (Eumemmerring) - The
Land Titles Validation Bill deals with the so-called
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Mabo issue and is watershed legislation. I am certain
that when the Act is proclaimed honourable
members will be dealing with it in one way or
another for the rest of their lives - and for many it
will be a daily issue. I join the debate today for a
number of reasons - to add to the tolerance and
breadth of vision on the part of participants, to
demonstrate that the Bill is an important first step in
that process and to flag some of the difficulties
associated with the Mabo issue on which the Bill
makes a worthwhile start.
The Bill provides legislative acceptance by the
Victorian Parliament of the High Court's
in-principle decision concerning Mabo. That is
enormously important. The Bill provides for
compensation for Aboriginal persons - and it is
important that that is properly recognised. It
provides certainty of land tenure in more than
18 000 cases since 1975 - and that must be good for
all Victorians and Australians, including Aborigines.
It is too easy to forget that the destruction of the
Victorian economy will benefit no-one, not even
Aboriginal Australians. For thal reason I was more
than mildly surprised to hear Mrs McLean say, in
concluding her remarks, that the Bill contributes
nothing to the debate on this momentous Mabo
issue and philosophy.

The Bill provides a definition of "customary title"
instead of native title which the experts have
suggested may be more generous than the High
Court concept of native title. So much for the
politically inspired comments of some that the
Victorian government is anti-Aboriginal!
Finally, it provides the necessary machinery to hear
claims by courts of justice, not tribunals. I remind
honourable members that the wheels of justice
through our court system may grind slowly but they
grind safely, and they include the important
principle of precedent in such cases. Tribunals in
this State - certainly not all of them - have not
been characterised by such circumstances. The Bill
may provoke the Federal government to get on with
its job and wide-ranging responsibilities in this
matter.
Given that the High Court delivered its judgment on
this matter about Aboriginal rights as it sees them,
which has been accepted by so many people in the
debate - certainly by members of the opposition in
this place - I am surprised that the opposition is
against the continuation of court proceedings based
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upon strict principles of law to deal with any future
cases.
My interest in these matters goes back a long way.
When I was about 20 years of age I first went to the
Northern Territory and saw young Aborigines
succeeding spectacularly well in sporting fixtures,
but when they went home at night they were
discouraged by their parents from study. I believe
they were also discouraged by European Australians
in their society from undertaking other activities
such as vocational interests. As a lad I felt how
unfair and unequal such a situation was in my
society.
I recall visiting the Northern Territory in the
mid-1980s as a member of a Parliamentary
committee and seeing in Kakadu a situation which
challenged me greatly. One of the fine motels there
is owned by the Gadjadu tribe and generates quite
an income for those people, but it has not led to
progress on their part personally or as a tribe. It is
quite clear in my mind, and has been a matter of
interest for me for some four decades, that
Aboriginal Australians have not received the justice
to which they are entitled as full members of our
SOCiety and nation.
I will consider three headings in this debate: firstly,
the genesis of the High Court decision; secondly, the
potential efficiency of land policies; and thirdly, the
future management of land for all Australians. These
matters are all relevant to the Bill.

In dealing with the genesis of the High Court
decision, I suggest that it is unsatisfactory for the
High Court to be allowed to settle a matter such as
this. The Commonwealth government actually
withdrew from the proceedings in this common law
case. As the Chief Justice of the High Court pointed
out subsequently, the Federal government has the
capacity to legislate over and above any High Court
finding. There was a split verdict of the court.
Parliament is elected to make decisions, and if ever
statute law required a decision this was it. This was
not a suitable subject for common law settlement
with a split vote among seven judges based on legal
precedent when the very nature of the matter is one
requiring the prompt attention of Parliament. The
large number of people in Parliament represent all
of the people of the nation in a much more intense
fashion than does a small bench of the High Court.
It is my view that the decision to allow the High
Court to settle this matter - it had no choice once it
was left with it by the Federal government - in the
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long term may diminish both the Parliamentary and
High Court systems. Constitutions and laws are
written by Australian Parliaments and interpreted
by superior courts. This is not simply a matter of the
interpretation of constitutions or of laws; it is the
making of both. At this time in the history of our
nation I believe such decisions should be the proper
province of Parliaments, not of courts.
The basis of the claim is that terra nullius does not
apply and that equally conquest as a principle does
not apply. That must be the most distorted reading
of Australian history that one could come upon;
from Tasmania to the far north of Queensland
conquest can be easily demonstrated to have been
the controlling factor in the battling relationship
between the incoming race of non-Aboriginal
Australians and those who were already there.
In an article published in 1993 in the IPA Review,
Professor Colin Howard - -

Hon. D. A. Nardella - They're impressive!
Hon. R. J. H. WELLS - I point out to the
interjector that Professor Howard is one of the most
eminent legal persons in this nation. In the article
Professor Howard states:
Terra nullius is a statement not of fact but of law. What
it said was that in default of any known or
comprehensible substitute, English law became
Australian law. It followed necessarily that Aboriginal
laws and customs were no part of the law of the new
colony or, as it became, colonies. This did not mean that
native laws and customs could not be given the force of
law by Act of Parliament (whether imperial, colonial,
State or Federal), depending on the stage of
development of Australian Parliamentary institutions.
It did mean that except by legislative action, Aboriginal
law was not Australian law.

I do not deny that the underlying principle at stake
in this battle is whether terra nullius or conquest is
relevant. Some of the Aboriginal Australians who
have entered the debate have stated that the true
situation was a hybrid of the two and that it is
therefore not relevant. That means that even they
recognise that it is more than likely that both
processes were involved.
The fact is that in addressing the question of justice
for Aboriginal Australians we have to ensure that
we are wiser now than our predecessors were in the
past by instituting a system that is capable of
handling the future for all Australians - Aboriginal
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and non-Aboriginal. That is one of my major
concerns today.
The finding of the High Court, contrary to what was
said by an opposition speaker, enshrines in
Australian law a new principle in the operation of
land ownership: the principle of native title to land.
The best way of illustrating the practical difficulties
emanating from the decision is to contrast it with
what Parliaments must do. When a Parliament
makes such a decision it has to produce some sort of
practical certainty to enable society to go forward in
daily living.
The decision of the High Court leaves Australia
hanging in the balance. We do not even have a
definition of "native title"; except to say that it
would be interpreted by those to whom it refers Aboriginal Australians. That creates unlimited
potential for difficulties between our peoples in the
future.
For example, based on tribal ownership and on the
potential of vast tribal areas over which tribes
wandered from time to time in the past, the
remaining representatives of tribes may now lodge
and are already lodging claims for enormous areas
of the continent - for example, in the north-west
Kimberley region an area of some 200 000 square
kilometres with extensive coastal frontage and
possibly offshore marine rights. All in all, known
claims at this time suggest that between 20 and 30
per cent or more of the continent may be claimed in
that way.
Without making a judgment, I point out that that is
anathema to the current system of land tenure in this
country, under which you cannot claim land simply
because you wander across the country occaSionally.
That system of land tenure is quite foreign to the
established patterns of European-controlled
Australia.
Opposition members may quite reasonably run in,
in an attempt to redress the injustices of the past.
However, the concept of native title may lead to
even worse and more long-term injustices in the
future. In looking back over 200 years of what many
would say has been injustice to Aboriginal
Australians, do we also recognise that we may be
looking forward to injustice to many Australians
during the next 500 years?
The job of Parliamentarians is not to take the
short-term, blinkered and truncated view; rather it is
to take the present and long-term views that will
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attempt in the best possible way to ensure that
fairness prevails in the long-term for all Australians.
Two wrongs do not make a right!
I turn to address potential efficiencies of the
resulting policies. The Aboriginal land rights
movement in Australia is coloured by at least two
broad groups of considerations: firstly, inequities of
the past and, secondly, the relative poverty of
Aboriginal Australians at present. An excessive guilt
complex should be no part of these deliberations.
The claim that land rights will solve the Aboriginal
question is demonstrably wrong. We do a great
disservice to Aboriginal Australians as full citizens if
we allow that delusion to continue unchallenged.
Members on both sides of Federal Parliament Labor and Liberal - have thrown large sums of
money at the problems since the referendum in 1967.
I refer to comments on the influence of money made
by a Dr Hargrave, a prominent Northern Territory
doctor who is the head of the Northern Territory
government's leprosy unit and who is responSible
for broad involvement in the health of Northern
Territory Aboriginal Australians. In an article
headed "Ground for hope" that appeared in the
Herald Sun of 17 November 1992 Dr Hargrave is
reported as saying:
Aborigines will never achieve true independence and
will remain forever mendicants unless they have the
courage and the vision to reject the glitter and baubles
that come in the form of subSidy - one way or another
... benefits that are not actually earned generally come
as lethal pills, because they take away the will to work
and the will to live.

That is the same process to which I referred when
earlier I spoke about Kakadu.
That is not to say Aboriginal Australians should not
have full financial justice; I am saying that that is not
the solution to their problem and that it is, therefore,
at present masquerading as the supposed solution.
The poorest tribes of North Africa have much land
available to them but they remain poor.
People throughout the world need education in the
broadest sense to make their way in the modem
world. The two Aboriginal Australians who several
years ago graduated as bachelors of medicine and
surgery at Newcastle university will be able to care
for themselves in both their parental and adopted
societies. They will not encounter trouble because
their education gives them the capacity to do the
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things that they wish to do in participating in a
peaceful society.
I state clearly that land is not the panacea,
emotionally or materially, that some have
represented it as in this debate. I am not saying that
land should not be owned by Aboriginal Australians
in fair proportion. However, the other side of the
efficiency of resulting policies is this: that if
Australian industry is slowed down now or in the
future even Aboriginal Australians will suffer. That
is why the Bill is so important: at least in Victoria it
attempts to protect the 18000 titles that have been
issued since 1975.
Under this heading I will also say a final word about
the potential of native title to cause societal chaos. It
will not be the occasional hunting expedition, as
suggested by opposition members - I have never
before heard anything so naive. Michael Mansell, a
member of the committee appointed recently by
Aboriginal Australians to pursue the
implementation of the Mabo philosophy, said on a
radio interview I heard that freehold land title will
not be enough, that Aboriginal Australians want
more than freehold title. I say again that two wrongs
do not make a right. All Australians should be equal
before the law and the Constitution now and in the
future.
I challenge this Parliament for the sake of future
debates to contemplate the effects of the extreme
development of the Mabo philosophy would be in
100, 200 or 500 years from now if 20 or 30 per cent of
the continent were to be owned by a small number
of people or were locked away from use. I even pose
the possibility of the proclamation of a separate
sovereign State on land perhaps owned for the
previous 100 years by a small number of people;
land that had been protected by common law, the
Parliament of Australia and the High Court of
Australia, and which was therefore seen to be
owned by that group and to strengthen a claim for
sovereignty .
The House has already heard such claims evinced in
the debate. Certainly this Bill attempts to call a halt
so far as is possible to disputes over titles issued
thus far. Contrary to what has been said by the
opposition, I believe that is a very worthwhile
process. If the Federal Parliament, which has priority
in this matter, were to legislate to bring about the
same result, I am sure members of the Victorian
government would applaud such legislation.
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Finally, the future management of Australia for all
Australians under the Mabo philosophy is relevant
to the Bill. The job of democratic Parliaments is to
reconcile attractively on a long-term basis. A new
land tenure system is likely to be long term unless
overturned by protests, as occurred in South Africa.
What is to be done to redress the past and protect
the future?
I throw out several challenges to this Parliament. I
am certainly attracted to the Prime Minister's idea of
buying land, presumably and necessarily at market
prices, for our Aboriginal Australians - after all,
any Australian should have the money to do that.
Native title is an inappropriate principle for
Australia and for all Australians; if less than
freehold, it insults and deceives Aboriginal
Australians and makes impractical their title. They
have not been given anything yet, except a phrase,
and they do not know what they can do with that
land.
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ruling on native titles to arrive at a system which is
the basis of reconciliation between Aboriginal and
non-AbOriginal Australians and which, at the same
time, protects the future of all Australians.
Simultaneously and as part of the reconciliation
process, premeditated planning by all Australians
would help Aboriginal Australians achieve an
acceptable standard of non-AbOriginal cultural
development so that while preserving their own
culture they may also exist happily in a predominant
culture which they may also wish to utilise.
We have all failed non-Aboriginal Australians by
not meeting that challenge to date, and it will not be
solved by land tenure. It must be solved if the
criticisms made of our current situation are to be
answered and if we are to redress the injustices of
the past and preserve the future of all Australians,
including Aboriginal Australians.
House divided on motion:

Will it be freehold and can they use it as others use
other land under freehold tenure? Will it be more
than freehold, or will it be less? Will it be so token a
land tenure as to allow them to wander across their
property of 200 000 square kilometres once a year
and shoot the odd kangaroo? Will that provide the
economic, social and cultural progress they and all
of us wish for? Of course it will not.
If the land is locked away as hunting grounds for

use by a few, we will still expect them to support
themselves financially as happens with many
Aborigines at this time. That expectation will insult
all Australians and is inappropriate. That is not what
we are capable of at this time. We can do much
better.

Ayes, 25
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bowden, Mr (Teller)
Brideson, Mr
Connard, Mr (Teller)
Cox,Mr
Craige, Mr
Davis, Mr
de Fegely, Mr

Evans, Mr
Forwood,Mr
Hall,Mr
Hallam, Mr
Hartigan, Mr
Knowles,Mr
Smith, Mr
Stoney,Mr
Storey, Mr
Varty,Mrs
Wells, Or
Wilding, Mrs

Noes, 10
If native title means more than freehold, it insults
non-Aboriginal Australians. If native title leads to

Aboriginal Australians living off royalties, we will
be writing a formula to cater for their societal and
personal destruction.
Contrary to the views expressed by the oppOSition, it
is my clear view that this initial proposal by the
Victorian government honours and enshrines the
High Court Mabo philosophy and accepts
responsibility to compensate in cases established by
the Supreme Court. It is a fair step and I hope it will
encourage the Federal government to meet its
responsibili ties.
The best thing the Australian Parliament can do is
initiate a process of interpretation of the High Court

Davidson, Mr
Henshaw, Mr
Hogg,Mrs
Ives, Mr (Teller)
Kokocinski, Ms

Mier,Mr
Pullen, Mr
Theophanous, Mr
Walpole, Mr (Teller)
White,Mr

Pairs
Guest, Mr
Skeggs, Mr
Strong, Mr

McLean, Mrs
Nardella,Mr
Power,Mr

Motion agreed to by absolute majority.
Read second time.
Committed.
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Committee
Clauses 1 and 2 agreed to.
Clause 3
Hon. B. W. MIER (Waverley) - I move:
1.

Clause 3, lines 5 and 6, omit all words and
expressions on these lines and insert "'Aboriginal person" means a person who (a) is descended from an Aborigine or Torres Strait
Islander;
(b) identifies as an Aborigine or Torres Strait
Islander; and
(c) is accepted as an Aborigine or Torres Strait
Islander by an Aboriginal or Torres Strait
Island community.'

It has been clearly evidenced and displayed in the
report No. 12 of the Scrutiny of Acts and Regulations
Committee that the Law Institute of Victoria believes
the definition of "Aboriginal person" is inadequate
in that it does not follow the traditional and
well-placed definition that applies in other
legislation and regulations with respect to
Aboriginal matters.
Clause 3 simply says that "Aboriginal person"
means a member of the Aboriginal race of Australia.
That expression is extremely vague. Accordingly, I
move the amendment which gives a more defined
definition of "Aboriginal person" and also conforms
with the attitude and opinion of the Law Institute.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Firstly, I thank honourable
members for their contributions to the debate which,
with some exceptions, were of a high quality.
I have had only a minute to read the amendment.
However, this issue was raised during the
second-reading debate. The definition we have
chosen to use in the Bill is tha t used by the
Commonwealth in relevant Acts such as the
Aboriginal and Torres Strait Islander Heritage
Protection Act 1984, the Aboriginal Land Rights
(Northern Territory) Act 1976 and the Council for
Aboriginal Reconciliation Act 1991.
Mr Mier says, by interjection, that this is a Victorian
Act and I agree, but we have all agreed that this is a
national issue and the government thought it was
appropriate, given that the issue arose out of a
national dispute ariSing from a ruling of the High
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Court, to use the definition used by the
Commonwealth. That consistency is meritorious
ra ther than a weakness.
Secondly and most importantly, there is no
consistent Victorian definition, and it is not possible
to actually draw on one definition used in Victorian
legislation and say it is the Victorian model. The
Victorian definitions are different. For example, the
definition used in the Adoption Act, which I believe
is the one now proposed by the opposition, is not
uniformly used in other legislation. The
Archaeological and Aboriginal Relics Preservation
Act of 1972, a Victorian law, defines an "Aborigine"
as being an "inhabitant of Australia in pre-historic
ages or a descendant from any such person". The
definition in the Aboriginal Land Act 1970, which is
another Victorian Act, is "a person who is descended
from an Aboriginal native of Australia".
It is desirable to use the Commonwealth definition,

and we do not believe there is actually any reliable
precedent to utilise in State definitions. Therefore,
we do not accept the amendment.
Amendment negatived.
Hon. D. R. WHITE (Doutta Galla) - I seek
clarification of clause 3 in conjunction with clause 7.
In respect of clause 7, it has been brought to the
attention of the House that a claim may be made in
respect of any interference since 31 October 1975
with the exercise of the rights under customary title.
Firstly, a separate and distinct point is being made
by the Commonwealth that the customary title - The CHAIRMAN (Hon. D. M. Evans) - Order!
Is Mr White speaking to clause 3?
Hon. D. R. WHITE - I am discussing clause 3
with reference to clause 7, which introduces the
concept of customary title, which is defined in clause
3, and I am now talking to clause 3.
"Customary title" is defined as meaning a "right of any nature to or to the occupation, use or enjoyment
of land by Aboriginal persons in accordance with
Aboriginal tradition".
It is the view of the Commonwealth that the
omission of the word "possession" might result in
Aboriginal people covered by the Bill having fewer
rights than they could have had as a result of the
decision in Mabo No. 2, in which case the Bill might
be inconsistent with the Racial Discrimination Act.
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I seek clarification from the Minister as to whether it
is his view that the Commonwealth's interpretation
of "possession" is correct.

If the traditional association of land was in the
nature of possession then the words "a right of any
nature to" land would include possession.

In relation to customary title I raise a separate and
distinct point that the Victorian Aboriginal Legal
Service, the Koori community and a number of legal
representatives of the mining community are of the
view that the definition of "customary title" goes
further than was expected in implementing the
Mabo decision, in that it recognises a right of any
nature to or to the occupation, use or enjoyment of
land by Aboriginal persons in accordance with
Aboriginal rights.

Clause agreed to; clauses 4 and 5 agreed to.

For the first time there is recognition of Aboriginal
law and tradition. To make a claim in the past it had
to be shown that a claim might arise from both
common or English law covering both Australia and
other precedents, whereas this definition gives, for
the first time, the impression that a claim may be
made and based only on Aboriginal tradition. Will
the Minister clarify those two distinct points which
have been the subject of much debate during the
second-reading debate?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - The Bill uses the term
"customary title" rather than "native title", which
was used by the High Court in the Mabo case,
because it better reflects the nature of native title as
governed by the customs of the holders of such a
title and is not capable of definition without
reference to customs. To date the Commonwealth
has not been able to provide a definition of what it
means by "native title". In adopting the term
"customary title" the Bill makes no attempt to codify
that title or otherwise define or recognise it beyond
reference to the incidence of Aboriginal tradition. If
this Bill is passed the exact nature of any customary
title for which compensation is sought will be a
matter for the Supreme Court to determine in any
given case. It puts no claimants in any different
pOSition from that of claimants in the Mabo case
itself.
The definition of "customary title" is wide enough to
include possession. Part (a) of the definition in
clause 3 states that customary titles means:
a right of any nature to or to the occupation, use or
enjoyment of land by Aboriginal persons in accordance
with Aboriginal tradition;

Clause 6
Hon. D. E. HENS HA W (Geelong) - I envisage
that the Bill will extinguish native title, but my
understanding of the second Mabo decision is that it
does not include an exclusive requirement to
extinguish native title. While there may be an
overwhelming case under the second Mabo decision
where the title granted or the interest granted
includes proprietorial or possessive use of the land
to the exclusion of other people, it seems there are
situations in which a licence or a non-proprietary
possessive interest in the land by mining companies
with a licence to explore, for example, will mean that
mining companies which have licences to mine
could deny the exercise of native title or customary
title of land in tandem with the exercise of a
different interest or title. If that non-exclusive need
arises from the Mabo decision, will the Minister
explain whether it extinguishes all native title or
whether it could be possible to retain some native
title which would not hinder the exercise of the title
referred to in the clause?
Clause agreed to; clauses 7 to 29 agreed to;
schedule agreed to.
Reported to House without amendment.
Report adopted.

Third reading
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - I move:
That this Bill be now read a third time.

I once again thank honourable members for their
contributions to this debate. No doubt this is not the
last time this matter will be discussed or the last
time that legal judgment will be passed on the
matter. The government's action to validate titles is a
pro-active response to ensure that those people who
had an existing title to land between 1975 and 1993
have their rights completely reinforced. The position
after 1993 is yet to be resolved.
The PRESIDENT - Order! An absolute majority
is required for the passage of the third reading. As
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there is not an absolute majority present, I ask the
Clerk to ring the bells.
Bells rung.
Members having assembled in Chamber:
The PRESIDENT - Order! I ask that honourable
members supporting this measure stand in their
places.
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strong support from the Australian Labor Party and
the trade union movement in an endeavour to
ensure that they obtain satisfactory minimum
awards and conditions. The opposition will convey
to all TAFE teachers that they should move to the
Federal award system to obtain its awards and
conditions, which will be far superior to anything
offered by the State government. The opposition will
continue to pursue that goal with all sections of the
community and for those reasons it opposes the
measure.

Required number of members having risen:
Motion agreed to by absolute majority.
Read third time.

ANNUAL LEAVE PAYMENTS
(AMENDMENT) BILL
Second reading
Debate resumed from 11 August; motion of
Hon. R. M. HALLAM (Minister for Regional
Development).
Hon. D. R. WHITE (Doutta Galla) - The Annual
Leave Payments (Amendment) Bill is a
supplementary Bill. The opposition opposed it
during the spring sessional period. It removes the
17.5 per cent annual leave payment to members of
the Teaching Service and TAFE Teaching Service.
We oppose this measure.
It is dear that during the past 10 months the
government has endeavoured to erode the award
structure in Victoria, but it has not met with the
success it expected. There has been a significant drift
of workers to the Federal award structure. Despite
the fact that former officers of the Victorian
Employers Chamber of Commerce and Industry
(VECCI) have been responsible for drafting much of
the new industrial relations legislation, VECCI
supported a claim made by private hospital
organisations to move to the Federal award
structure. That is not surprising because it would
have lost members if it had persisted with the
introduction of individual contracts under State
legislation.
There has not been a satisfactory or equitable
outcome from the State government's industrial
relations initiative. The erosion of the State
industrial relations system will continue further as a
result of further departures of employees to the
Federal award system. Employees will receive

Hon. D. T. WALPOLE (Melbourne) - I oppose
the Bill. It is designed to correct an anomaly arising
out of the Annual Leave Payments Act, which was
passed during the spring sessional period last year.
The Act removes the 17.5 per cent annual leave
loading from the conditions of public and private
sector workers. It was one of a number of Bills that
were introduced at the behest of the government's
political masters. The Bills were designed to lower
the standards and conditions of Victorian workers. I
refer to the WorkCover legislation and so forth.
We remember the assurances made by the then
Leader of the OppOSition, now the Premier, that no
worker would lose as a result of the election of the
coalition government. That was so much empty
rhetoric. Now we are faced with the passage of
another amending Bill. It will cause another group
of workers to suffer a further 1.3 per cent reduction
on top of all the other indignities suffered as a result
of the actions of the government.
Not only does the government seek to reduce
workers' conditions, it also has the temerity to do so
retrospectively. I wonder whether there is anything
the government will not do to punish those it sees as
responsible for keeping it on the opposition benches
for a decade. One thing is certain: this type of
legislation will ensure that following the next State
election the coalition will be banished to the
opposition benches for a further lengthy period.
During the debate on the original Bill many speakers
gave examples of countries where annual leave
loadings were applied. I shall not repeat the
examples provided previously; but they do exist and
they are many and varied. In most countries the
leave loading is more than 17.5 per cent.
As I said earlier, this Bill is part of a barrage of Bills
designed to reduce the conditions and standards of
Victorian workers in the hope that Victoria will be
more competitive. In fact the government seeks to
reduce Victorian workers to the standards of the
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Third World. It is this government's poor excuse for
an industrial policy.
Hon. T. C. Theophanous - They haven't got an
industrial policy!
Hon. D. T. WALPOLE - That is right. The thrust
of the legislation is designed to ensure a reduction in
unemployment. However since the election of the
coalition government employment has not
increased; there has been a consistent rise in the
number of unemployed.
Hon. R. M. Hallam - You want to talk about
unemployment rates after your record?
Hon. D. T. WALPOLE -As well as the actions of
this government - -

Honourable members interjecting.
The PRESIDENT - Order! Mr Walpole is not
being helped by his colleagues.
Hon. D. T. WALPOLE - This type of legislation
can only add - Hon. R. M. Hallam interjected.
The PRESIDENT - Order! I ask that all
honourable members calm down. Mr Walpole is
making a contribution and anyone who wants to
respond can do so in due course.
Hon. D. T. WALPOLE - This type of legislation
will create further anger. It will lower Teaching
Service morale to even further depths than was
experienced as a result of the Schools of the Future
program, which is about schools of the past.
The minimal gain the government may achieve by
removing the 17.5 per cent annual leave loading
from this group of workers will be more than offset
by the lower morale and loss of confidence
experienced by teachers. As the Leader of the
Opposition said, there is and continues to be a move
by workers into the Federal award structure. The
opposition will assist the trade union movement to
do that. For a short time only the government will
not be paying the 17.5 per cent leave loading to
those workers but once they are under the aegis of
the Federal award system they will have their rights
and conditions restored.

If members on the government side had any degree
of intelligence they would recognise that, when
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measured against the loss of morale and the anger in
the community, their actions are not in the best
interests of Victoria. If the government displayed
any intelligence it would not support the Bill. Of
course that will not happen because government
members will dutifully line up and support this
further act of short-sightedness. I oppose the Bill and
I urge all honourable members to do likewise.
Hon. D. A. NARDELLA (Melbourne North) - I
also oppose the Bill. Once again the government is
attacking valued members of the community. The
Bill is a further indication of its meanness. I shall
make a couple of points: firstly, this amending Bill is
necessary because, along with a number of other
pieces of legislation, the government rushed
legislation through during its first sessional period.
The opposition pointed out last night that because
the government takes an ideological position and
does not use this House as a genuine House of
review, it rushes legislation through without due
process so that amendments must later be made.
The original legislation was not supported by the
opposition and this particular measure is still not
supported by the opposition.
The Bill is being introduced because the principal
Act is flawed. Retrospective legislation has been
introduced in Parliaments throughout Australia and
on every occasion there have been howls of concern
from both sides of politics. I voice the same concern
about this Bill and especially about clause 2. The
only time retrospective legislation should be
introduced is where exceptional circumstances arise,
but that is not the case with this Bill.
The opposition told the government on a number of
occasions that the principal Act was flawed.
Conservative parties have always made the point
that retrospective legislation is against their
philosophy, yet the government is introducing this
Bill.
The irony is that the government is breaking its
contract with valued members of the community,
TAFE teachers and teachers in government schools.
Teachers and educators in the government sector
have been working under the misapprehension that
they would receive their 17.5 per cent leave loading
payable on 30 June or 1 July. They have put in the
work, but the government is now saying that it will
break the contract and deny them their rightful
payment. That is not fair. If somebody came to me
and said that I would be paid the 17.5 per cent for
the work I did and after I had completed my work
told me that I would not receive that payment, I
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would be extremely upset, as would members on
both sides of the House.
The government will probably say that it was the
intention of the principal Act to stop the payment of
the leave loading and all it is doing is rectifying that
situation. That should not be done by the
introduction of retrospective legislation.
Hon. R. M. Hallam - It is not retrospective.
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Noes, 9
Henshaw,Mr
Hogg, Mrs
Ives,Mr
Kokocinski, Ms
Mier,Mr

Nardella, Mr (Teller)
Pullen,Mr
Walpole, Mr (Teller)
White,Mr

Pairs
MrGuest
MrSkeggs
MrStrong

MrPower
MrsMcLean
Mr Theophanous

Hon. D. A. NARDELLA - It is not retrospective?
Motion agreed to.
Hon. R. M. Hallam - That is correct.
Read second time.
Hon. D. A. NARDELLA - I am astounded. I
understood the payment of the leave loading was
supposed to be made on 30 June or 1 July as a lump
sum.

Hon. R. M. HALLAM (Minister for Local
Government) - By leave, I move:
That this Bill be now read a third time.

Hon. R. M. Hallam - Your understanding is
wrong.
Hon. D. A. NARDELLA - I believe the
legislation is retrospective. It will not provide any
economic stimulus to the economy, just as the
principal Act did not provide any economic
stimulus.

I acknowledge the contributions made by Mr White,
Mr Walpole and Mr Nardella.
Motion agreed to.
Read third time.

LOY YANG B (AMENDMENT) BILL
Hon. W. A. N. Hartigan - This is the money
grows on trees argument.
Hon. D. A. NARDELLA - No, that is not my
position or the position of the opposition.
The government will make a monetary saving, but it
is mean legislation. The opposition opposes the Bill.
House divided on motion:

Ayes, 25
Asher, Ms
Ashman,Mr
Atkinson, Mr (Teller)
Baxter,Mr
Best,Mr
Birrell,Mr
Bowden,Mr
Brideson, Mr
Connard,Mr
Cox,Mr
Craige,Mr
Oavis,Mr
de Fegely, Mr

Evans, Mr
Forwood,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith, Mr (Teller)
Stoney,Mr
Storey, Mr
Varty,Mrs
Wells,Or
Wilding,Mrs

Second reading
Hon. R. M. HALLAM (Minister for Local
Government) - I move:
That this Bill be now read a second time.

In 1992, the State Electricity Commission of Victoria
sold a 51 per cent interest in the Loy Yang B power
station to Mission Energy Co. Although initiated by
the previous government, the sale was supported by
the present government when in opposition and
completed by this government after the October
1992 State election.
The Loy Yang B Act was passed before the
finalisation of the terms of the contracts for the sale.
It has since become clear that a number of
amendments to the legislation are necessary. Some
amendments are of a housekeeping nature and some
are more Significant. The present Bill will make the
required amendments.
The Act sets up arrangements to ensure the financial
security of the transaction. The Bill introduces an
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amendment to overcome a technical legal problem
within the security arrangements.
The power station owners will have defined
financial obligations to the SECV such as payments
for ongoing construction of the station and for coal
supply. As security for these obligations, the SECV
will have certain charges or mortgages over the
project. At the same time, under certain
circumstances the SECV will have a right to
compulsorily purchase the power station, known as
a call option.
Whilst in practice these remedies are extremely
unlikely to be needed, most major commercial
transactions include provisions like one of these.
Both charges and call options are agreed by the
parties to be required in the Loy Yang B transaction.
Legal advice has suggested that, without statutory
clarification, the combination of charges and call
options could raise a technical legal difficulty known
as a clog on the equity of redemption.
The proposed new clause 12A has been drafted on
the advice of senior counsel to make clear that the
two forms of rights are to coexist in this transaction.
It is also proposed to repeal sections 33, 35 and 36 of
the Act.
Section 33 required that a nominee of the Leader of
the Parliamentary Liberal Party formally approve
any provisions of the final contract documents not
strictly in accordance with the original heads of
agreement.
At the conclusion of the transaction last year, the
Leader's nominee, the Minister for Energy and
Minerals, ratified the actual contracts in final form.
Accordingly, the arrangements established by
section 33 are not necessary and it was decided that
section 33 should be repealed.
Section 35 requires that the Auditor-General review
Victoria's debt pOSition to ensure that funds received
from the sale of the power station were used to
reduce State debt. The Auditor-General has advised
that the net proceeds from the sale were used by the
SECV to reduce its debt.
The Auditor-General has indicated that differences
in the timing of agencies completing their financial
accounts preclude the completion of an audit of the
total State debt position, as required in the Act, by 30
June. The provision was included in the Act to
satisfy the then opposition that the net proceeds of
the sale would be used to reduce State debt. The
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audit mechanism, accordingly, is no longer
necessary and it is therefore proposed to repeal
section 35.
It was originally intended that 11 per cent of the
power station would be owned by the company
Victorian Power Station Investments Pty Ltd which,
in turn, would be owned by various public sector
financial investors. Under section 36 of the Act the
Minister for Energy and Minerals would be required
to report annually to Parliament which institutions
were involved. As the company has no interest in
the power station, this procedure is now redundant.
For that reason it is proposed to repeal section 36.

I commend the Bill to the House.
Debate adjourned on motion of Hon. D. R. WHITE
(Doutta Galla).
Debate adjourned until next day.

HISTORIC SHIPWRECKS
(AMENDMENT) BILL
Second reading
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That this Bill be now read a second time.

There are more than 225 known shipwrecks within
the jurisdiction of Victoria. Of those, 189 are more
than 75 years old. Over recent times there has been
an increase in the looting of historic shipwrecks and
relics by a small number of people who apparently
believe there is substantial profit to be made from
illegally trading this State resource.
As well as providing a valuable source of historical
information, shipwrecks and relics are a major
tourist attraction for local, interstate and overseas
divers. Estimates from the Diving Industry
Association, for example, indicate that more than
100 000 divers are actively engaged in the sport and
that the number is growing at a rate of 20 per cent a
year. Victorian underwater shipwreck attractions are
of world-class standard and protection is required to
ensure their continued Viability. The Historic
Shipwrecks Act 1981 is designed to provide
mechanisms to protect this important part of our
heritage.
The purpose of the Bill is to make a number of
Significant amendments to that Act. In particular it
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will bring certain aspects of the legislation into line
with the Commonwealth Historic Shipwrecks Act
1976 as well as increase the effectiveness with which
historic shipwrecks and relics can be protected and
preserved. One of the most significant amendments
in this Bill is the inclusion of a new provision which
makes all shipwrecks over 75 years old historic.
On 1 April this year the Commonwealth declared all
shipwrecks over 75 years of age within its
jurisdiction as being historic and therefore protected
under the Federal Act. To avoid confusion among
the diving community in this State and to facilitate
ease of enforcement of the legislation, it is proposed
to amend this State's legislation to mirror the
Commonwealth's blanket declarations. The Bill also
allows the age criterion of 75 years to be varied by
proclamation of the Governor in Council. That will
enable consistency with the Commonwealth to be
maintained without the need for further legislative
amendment.
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The remaining amendments are a variety of general
administrative matters which will improve the
general operation of the Act as well as increase the
effectiveness with which existing shipwreck sites
can be monitored and the discovery of new sites
recorded.
Shipwrecks represent a major link in the history of
the European settlement of Australia and constitute
a vital part of our national heritage. They also
provide insights into more recent history which is
important for future generations of Victorians. It is
therefore necessary that this State contributes to the
preservation of those important relics through the
Historic Shipwrecks Act.
I commend the Bill to the House.
Debate adjourned on motion of Hon. B. T.
PULLEN (Melbourne).
Debate adjourned until next day of meeting.

The majority of the other amendments relate to the
capacity of inspectors to enforce the provisions of
the Act. Experience with the operation of the
legislation has highlighted deficiencies in the
capacity of inspectors under the Act to prevent illicit
interference with shipwrecks and to protect our
maritime heritage. Accordingly, a number of new
offences have been created and the power of
inspectors to investigate suspected breaches of the
Act has been improved.
Provision has also been made for all indictable
offences under the Act to be tried summarily and for
the more efficient conduct of legal proceedings. That
will be achieved in part by the inclusion of
provisions to enable infringement notices to be
issued for certain offences. The opportunity has also
been taken to adjust monetary penalties to reflect
current values.
I take this opportunity to mention to the House that
proposed new section 32B to be inserted by clause 22
contains a reverse onus of proof. The new section
provides that possession of historic shipwrecks,
parts of remains of shipwrecks or relics near
protected zones or shipwreck locations is proof that
the item was taken in contravention of the Act
unless evidence to the contrary is prOVided. That is
in line with other conservation and heritage
protection legislation and is necessary because of the
difficulty in otherwise proving the nexus between
possession of the item and the offence of removing
that item contrary to the Act.

ADJOURNMENT
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That the Council, at its rising, adjourn until a day and
hour to be fixed by the President, which time of
meeting shall be notified in writing to each honourable
member.

Motion agreed to.
Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That the House do now adjourn.

Geelong higher courts
Hon. D. E. HENS HA W (Geelong) - I ask the
Minister for Tertiary Education and Training to
bring to the attention of the Attorney-General a
matter ariSing out of representations made to me by
the Geelong Law Association concerning the
frequency of sittings of the higher courts of
Geelong - namely, the County Court and the
Supreme Court - in the new Geelong courts
complex.
When this matter was first raised with me last
December, there was concern that due to changes in
legislation a decrease in usage of those two higher
courts in Geelong was anticipated. That raised
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concern among local legal professionals about the
utilisation of the new courts complex.
The matter seems to have become more complicated
recently. I was advised last month that at a recent
meeting of the Law Institute Council the Chief Judge
of the County Court expressed his concern at the
possible effect upon circuits of Significant cuts in
funding for the court. It was apparently made clear
by the Chief Judge of the County Court that in the
event of a reduction in funding the number of
circuits would need to be reviewed, with a possible
reduction in the frequency of circuits of the Geelong
courts. That gives rise to a number of concerns.
It is my understanding that it would generally be a
matter of social justice that cases are best heard in
their own localities except for some cases where, due
to possible public views on the matter, the
defendant is best tried at another location.
Generally, cases are best heard in the local
community where it is believed both the defendants
and witnesses will feel more at ease with their local
communities operating in the local court.

In addition, if one decreases the usage of a Geelong
court there will be increased expenses for various
people such as witnesses and the police having to
travel to Melbourne. That could be counteractive to
any savings the government might make in the costs
of the administration of the court.
I ask the Minister to take these concerns to the
Attorney-General in the hope that she can either
give the matter sympathetic consideration or
provide some reassurance about the ongoing use of
the circuit sittings of the court.

Coode Island
Hon. D. R. WHITE (Doutta Galla) - I direct to
the attention of the Minister for Conservation and
Environment in that capacity and also in his capacity
as Minister for Major Projects the chemical storage
facility at Coode Island. The Minister said in a
response at question time today that, as Minister for
Major Projects, he had made no representations to
the Minister for Industry Services about the transfer
of the Coode Island facility to west Point Wilson.
As Minister responsible for the Docklands Authority
and in view of the fact that the Minister when in
opposition made the claim publicly on many
occasions that it would be impossible to have
substantial residential development on Docklands
without the transfer of the Coode Island facility and
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the fact that a great deal of money is now being
spent on security at Coode Island, what
representations has the Minister made on behalf of
the Docklands Authority or in his capacity as
Minister for Conservation and Environment to
secure a transfer of the Coode Island facility to west
Point Wilson at the earliest possible date?
I should also like to know his expectations about the
date and timing of that transfer, given that when in
opposition he was seeking an expeditious transfer of
the facility to west Point Wilson.

Diesel levy
Hon. B. T. PULLEN (Melbourne) - I raise with
the Minister for Roads and Ports the current
situation with the diesel levy. I seem to recall that
when interviewed the Minister said he might review
the levy if evidence showed it needed looking into.
Evidence is growing that the levy is driving business
and jobs out of Victoria into New South Wales.
Industry has predicted that something like
$190 million of business will flow interstate. The BP
service station at Somerton claims to be losing
something like $20 000 a month, whereas a similar
service station in Albury has had an enormous
demand for diesel and is about to put on extra staff.
I should like to know whether the Minister will
consider reviewing the operation of the levy or
whether in fact he has already taken action. I do not
think there is evidence that the levy has returned the
money that was originally intended, and I should
like him to take the matter in hand.

Supported Accommodation
Assistance Program
Hon. C. J. HOGG (Melbourne North) - I raise
with the Minister for Housing as the representative
of the Minister for Community Services in this
House the Supported Accommodation Assistance
Program (SAAP), in which I know the Minister for
Housing has some interest.
The Coolaroo West Youth Housing Project, which is
effective and well regarded, provides
accommodation for up to three young people at any
one time as well an outreach service and support for
young people who live in the area.
The project was originally funded by the Urban
Land Authority following a study of the housing
needs of young people. It was viewed as an
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opportunity for cooperation in a highly needy area
among levels of government and the community.
The youth housing project is considered by both
State and Federal members of Parliament to be of
great worth, and its continuation is supported by
ULA, as outlined in a letter from the chairman of the
authority dated 10 February 1993.
The project has also attracted support from the
Uniting Church in Australia, the North West
Regional Housing Council and associated housing
groups in the area. Those who run the service are
concerned about the question mark hanging over the
continuation of funding - a concern that I share because the service will cease on 24 September when
the 12-month ULA grant expires. A trust has made a
grant of $11 000 to the project specifically for a
worker's salary or salary component. That could be
used as bridging finance while the project awaits
further funding from the next round of grants under
the supported accommodation assistance program
because it clearly fits within SAAP guidelines.
Considerable confusion exists about when the next
SAAP funding round will take place and whether
the Coolaroo West Youth Housing Project will retain
the top-priority listing it had in the north-western
region now that it is located in the new northern
region. Some certainty is needed. If the service could
be assured of being included in the supported
accommodation assistance program early next year,
it believes it could scrape together enough resources,
using the trust grant, to survive the next few months.
Uncertainty surrounds the SAAP process. Changes
in personnel and the restructure of the Department
of Health and Community Services could place the
project in jeopardy more by accident than by design.
I ask the Minister to raise the matter with his
colleague in the other place because I believe it
would be appropriate for the Minister for Education
to ensure that the committee of management is
informed of the likelihood of its being included in
next year's SAAP round.

Vocational education and training
Hon. R. S. IVES (Eumemmerring) - I direct to
the attention of the Minister for Tertiary Education
and Training a report in the Age of Wednesday,
14 July that the State government's proposal to cut
$39 million from its technical and further education
budget is threatening Victoria's share of $720 million
of Federal growth funds for the vocational education
and training sector. I ask the Minister whether
Federal funding is under threat; if so, what steps is
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the government taking to ensure the maintenance of
a proper Victorian government effort in the TAPE
sector?

Glengala Park primary and Sunshine
special development schools
Hon. LICIA KOKOCINSKI (Melbourne West) I ask the Minister for Tertiary Education and
Training to direct to the attention of the Minister for
Education in the other place correspondence I have
received from parents whose children attend either
the Glengala Park Primary School or the Sunshine
Special Development School. I have recently
received some 20 letters from 17 people about - Hon. M. A. Birrell - Did one person write three?
Hon. LICIA KOKOCINSKI - That sort of smart
remark does not do you any credit. It was not
written three times; most of the them were written
by the families themselves, which you can tell by the
way the letters are worded. A couple of them are
standard form letters.
Hon. M. A. Birrell- You said you had 20 letters
from 17 people.
Hon. LICIA KOKOCINSKI - Yes, 20 letters
from 17 people.
Hon. M. A. Birrell - Someone must have written
more than once.
Hon. LICIA KOKOCINSKI - Yes, they did. As I
said, they are not the usual, run-of-the-mill formal
letters that politicians generally receive.
Hon. M. A. Birrell - No wonder you lost
preselection.
Hon. LICIA KOKOCINSKI - You are having a
few problems yourself, aren't you, Mark? You are
after Kooyong and so is Mr Kroger.
As I said, I have received letters from a number of
parents whose children attend either the Glengala
Park Primary School or the Sunshine Special
Development School, which are located on the one
site. The set-up is unique; it is the only facility of its
type in the State.
Hon. Rosemary Varty - It's not. There are a
number of those sorts of facilities. I have a couple in
my electorate.
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Hon. LICIA KOKOCINSKI - It is a base-room
or largely open-model concept - and both schools
offer an integrated approach to education. About
120 children attend the Glengala Park Primary
School and, depending on the program, between 15
and 43 children attend the Sunshine Special
Developmental School. The activities and facilities,
being on the same site, are always shared, whether
they are social or educational. The school
community is convinced that the government wants
to close down the facility and send the children to
another primary school.
All the letters I have received refer to the unique
programs and the high level of cooperation,
understanding and tolerance among all the children
at the facility, who have various levels of abilities
and disabilities. The people who have written to me
are saying that the government knows the price of
everything but the value of nothing. In following an
economic model, it is trying to rationalise education
by putting a price on everything, but it does not
understand the problems of the school and has not
given attention to educational outcomes.
Those people are seeking an assurance from the
Minister that he will not close down Glengala Park
Primary School and the special developmental
complex and send the children to the Glengala
Primary School, which is several kilometres away.
Closing the schools would create severe
overcrowding. I seek an assurance from the Minister
that the schools will remain fully functional and
resourced. I am happy to provide him with the
letters I have in support of the case, together with
the dozen other letters in my office.

Victorian WorkCover Authority
Hon. T. C. THEOPHANOUS Uika Jika) -In
reply to a Dorothy Dixer during question time today
the Minister for Local Government, who is the
Minister responsible for WorkCover, responded to
an interjection from me and said that I had been
provided with the details of the cost of a media
campaign. I said that that was not correct, but the
Minister insisted that it was.
Since then I have checked with my office and desire
to make two pOints. Firstly, I initially raised the
matter in Parliament during the last sessional period
and sought those details from the Minister. At that
time I was told that the information was of a
commercial nature and therefore could not be
prOVided. What happened is that my office received
underFoI--
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Hon. Rosemary Varty - This is a personal
explanation!
Hon. T. C. THEOPHANOUS - It is not a
personal explanation. It relates to a discussion that
took place during question time today. I seek
clarification from the Minister about the statement
he made in question time.
Recently I received correspondence from the
Victorian WorkCover AuthOrity relating to an FoI
request I had made for information on the costs of a
media campaign, but the information provided was
not what I had sought. Instead, the letter said that
some information would be made available to me. It
also says that some sections of information will not
be made available to me, for whatever reason, and
indicates that I cannot have the information until I
cough up and pay the costs.

Honourable members interjecting.
Hon. T. C. THEOPHANOUS - It is not true that
I was provided with details. I do not even know
what I am going to be provided with. What I have
been sent is a letter - The PRESIDENT - Order! I have listened
patiently to the honourable member. I remind him
of the guidelines provided to members earlier,
which state that members must make a complaint,
make a request or pose a query.
Hon. T. C. THEOPHANOUS - It is certainly a
complaint.
The PRESIDENT - Order! It has not been a
specific complaint; you have been wandering fairly
far and wide.
Hon. D. R. White interjected.
The PRESIDENT - Order! I ask the honourable
member to simply put his question or complaint to
the Minister.
Hon. T. C. THEOPHANOUS - My complaint is
that the Minister has not only - Hon. D. R. White interjected.
The PRESIDENT - Order!
Hon. T. C. THEOPHANOUS - The Minister has
not given me the information he said he would give
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me. In that respect he has misled the House and
ought to apologise for that.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) -On a pOint of order,
Mr President, the standard practice in this House is
that if that type of allegation is made against anyone
it must be made by substantive motion and cannot
be made by way of that type of casual statement.
Apart from that, Mr Theophanous still has not got to
the point of the matter.
The PRESIDENT - Order! I have made it a
practice that when a member against whom an
allegation is made is in the House, it is up to him or
her to make the objection. I therefore do not uphold
the point of order. If the Minister for Local
Government had objections I would be happy to
uphold them for the reasons outlined by the
Minister for Conservation and Environment. I again
ask Mr Theophanous to put his question.
Hon. T. C. THEOPHANOUS Uika Jika) - Will
the Minister, firstly, now clarify that he has not in
fact provided me with the information and,
secondly, will he inform the House, so that the
public is aware, of what the costs of the media
campaign were?

Responses
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Mr White raised a matter with
me concerning the Docklands, Coode Island and
west Point Wilson. Mr White seems to assume there
is a need for me to make some sort of written
representations to my colleague the Minister for
Industry Services in another place over the Coode
Island issue or its relocation.
I am relaxed about the process that is in place and
about the way the government and the Minister are
handling the matter. I cannot recall what
correspondence I have had with the Minister over
the issue, although I can certainly recall referring a
number of matters to him. There has been no need
for me to make the types of aggressive
representations Mr White seems to be imputing.
Hon. HADDON STOREY (Minister for Tertiary
Education and Training) - Mr Henshaw, who
appears no longer to be in the Chamber, raised an
issue about the sittings of the County and Supreme
courts at Geelong. I will take that matter up with the
Attorney-General and ask her to respond to the
honourable member.
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Mr Ives raised an issue about the savings required in
the TAPE area of my Ministry. The sum of
$39 million that has been discussed relates to the
whole of my portfolio and not just to TAPE, so the
amount involved in TAPE is substantially less than
$39 million. I am very much aware of the provisions
of the Commonwealth-State Ministerial agreement
on the Australian National Training Authority,
which require the State to maintain effort in 1994
and 1995. I assure Mr Ives that we will maintain
effort during those years.
Ms Kokocinski raised an issue about Glengala Park
Primary School and the Sunshine Special
Development school, which I have visited in the
past. I am aware of the good work they do. I will ask
the Minister for Education whether he is in a
position to give the assurance requested by
Ms Kokocinski.
Hon. W. R. BAXTER (Minister for Roads and
Ports) - Mr Pullen raised a matter which I thought
may have been raised early in the week, bearing in
mind the song and dance that has been made by the
opposition about the 3-cent-a-litre petrol levy. It is
true that during a media interview Mc Pullen
obviously enjoyed watching I said that the
government will monitor the situation. That is
precisely what is occurring - the issue is being
monitored.
As to the truck stop at Somerton to which he
referred and which basically services interstate
transports, the effect on that business has apparently
been severe. That truck stop was built to service
interstate trucks and to some extent to take
advantage of the previous reverse situation.
When one takes the figures into account, it must be
remembered that 75 per cent of freight emanates
from Melbourne; this is where the large diesel trucks
operate. Much of their business is located in
Victoria. The amount of interstate trucking from
Melbourne is relatively minor, and the number of
trucks with long-range tanks that have a capacity to
fill their tanks only when interstate where there is a
price differential is minimal. I have had some
difficulty in obtaining figures from various people in
the industry because the effect is not as disastrous as
was predicted in the first few days.

It is peculiar that, despite the levy having been
flagged by me and others as early as August 1991,
no-one suggested prior to its introduction that
interstate trucks taking on fuel interstate would be a
problem. Shortly after the levy was introduced a
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number of people, including the proprietor of the
truck stop at Somerton, came forward because they
believed that practice had become a problem. One
cannot take notice of the figures over a small
number of days. There would have been some
pre-buying of fuel before the levy was introduced on
1 July, and that would have reduced the figures for
that month.

I left the Chamber to try to track down who had
raised the issue. I cannot prove it, but I believe the
answer was in response to question on notice No. 61
asked by Mr Ives, in which he asked me, as Minister
for Local Government, to give details of:

I assure Mr Pullen that the Treasurer, who has
primary carriage and responsibility for the
implementation of the relevant Act, is carefully
monitoring the situation, and if the position is as
alleged by Mr Pullen an announcement will be
made. At this stage the evidence is nowhere near as
persuasive as Mr Pullen appears to think.

I suspect it was in response to question No. 61 that I
included the cost of the advertising campaign. I can
now confirm that it was your colleague Mr Ives who
gained the information, and if he is not prepared to
send you a copy of the letter, I will send you one.

Hon. R. M. HALLAM (Minister for Regional
Development) - Mr Theophanous raised with me a
response I gave him in the House this morning
following an interjection by him about the cost of an
advertising campaign conducted by the Victorian
WorkCover AuthOrity. I said that the information
had been supplied to him, but I am now led to
believe that that was incorrect and that the
information had not been supplied to him even
though he has applied for it under freedom of
information provisions. That application is being
processed. To that extent I was wrong, and I
withdraw and apolOgise.

consultancies, engagements, appointments or contracts
for work valued in excess of $50 000 ...

Hon. R. I. KNOWLES (Minister for Housing) Mrs Hogg raised a matter about the Coolaroo West
Youth Housing Project, and asked me to take up
with the Minister for Community Services the issue
of whether that service can be picked up by the
Supported Accommodation Assistance Program. I
will certainly do that. I am aware that there is a
review of SAAP because it has been agreed directly
between the Commonwealth and the States. There
has been concern about the effectiveness of the
program and the problem of people who come into
the service and then move on to other housing
options. However, I will take up the matter with the
Minister and make sure he gets back to Mrs Hogg.
Motion agreed to.

I was misled, however, because I knew that in the
past couple of days I had signed a document which
identified the cost of that campaign and I had been
offered by my staff two versions of the response one with the dollar signs, and one without. I had
given my staff permission to release the copy that
included the dollar signs. I cannot recall who raised
the question but I knew it was a question on notice
coming from one of your colleagues,
Mr Theophanous.

House adjourned 7.11 p.m.

