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The PRESIDENT (Hon. B. A. Chamberlain) took
the chair at 10.3 a.m. and read the prayer.

POLICE REGULATION (AMENDMENT)
BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. W. R. BAXTER
(Minister for Roads and Ports).

DAIRY INDUSTRY BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. W. R. BAXTER
(Minister for Roads and Ports).

LAW REFORM COMMISSION
(REPEAL) BILL
Introduction and first reading

FLEXIBLE TARIFF MANAGEMENT
UNIT TRUST
Hon. R. M. HALLAM (Minister for Regional
Development) presented report and financial
statements of Flexible Tariff Management Unit
Trust for 1991-92.
Laid on table.

EXPLORATION SITE CODE OF
PRACI1CE
Hon. R. I. KNOWLES (Minister for Housing) By leave, I move:
That the Code of Practice for Exploration and

Rehabilitation of Exploration Sites dated 6 November
1991 and tabled in the House on 13 November 1991 be

approved without amendment.

Motion agreed to.
Laid on table.

PAPERS
Laid on table by Clerk:
Alfred Group of Hospitals - Report, 1991-92 (two
papers).

Received from Assembly.

Angliss Hospital- Report, 1991-92 (two papers).

Read first time on motion of
Hon. HAD DON STOREY (Minister for Tertiary
Education and Training).

Anti-Cancer Council- Report, 1991-92.

LIBRARY COMMITIEE

Apollo Bay and District Memorial Hospital- Report,
1991-92.

Attorney-General's Deparbnent - Report, 1991-92.

Hon. R. I. KNOWLES (Minister for Housing) By leave, I move:
That the Honourables the President, G. P. Connard,
P. R. Hall, R. S. Ives and P. Power be members of the
Joint Committee to manage the Library.

Austin Hospital- Report, 1991-92 (three papers).
Beeac and District Hospital- Report, 1991-92.
Benalla and District Memorial Hospital- Report,
1991-92 (two papers).

Motion agreed to.

MELBOURNE MAJOR EVENTS CO. LTD

Bethlehem Hospital- Report, 1991-92 (three papers).
Birregurra and District Community Hospital- Report,

Hon. M. A. BIRRELL (Minister for Conservation
and Environment> presented report and financial
statements of Melbourne Major Events Co. Lld for
year 1991-92.

1991-92.

800rt District Hospital- Report, 1991-92.
Box Hill Hospital- Report, 1991-92.

Laid on table.
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Bundoora Extended Care Centre - Report, 1991-92
(two papers).

Heathcote District Hospital- Report, 1991-92.

Burwood and District Community Hospital- Report,

1991-92.

Heywood and District Memorial Hospital - Report,
1991-92.

Inglewood Hospital- Report, 1991-92.
Camperdown District Hospital- Report, 1991-92.
Capital Works Authority - Report, 1991-92.

Intellectually Disabled Persons' Services Act 1986 Report of Community Visitors, 1991-92.

Caritas Christi Hospice Limited - Report, 1991-92.

Kingston Centre - Report, 1991-92.

Casterton Memorial Hospital - Report, 1991-92.

Kyabram and District Memorial Community
Hospital- Report, 1991-92.

Chief Commissioner of Police Office - Report, 1991-92.
Labour Department - Report, 1991-92.
Cohuna District Hospital - Report, 1991-92.
Lismore and District Hospital - Report, 1991-92.
Colac District Hospital - Report, 1991-92.
Lorne Community Hospital- Report, 1991-92.
Community Services Department - Report, 1991-92.
Lyndoch, Warmambool- Report, 1991-92.
Conservation and Environment Department - Report,
1991-92.

Maffra District Hospital - Report, 1991-92.

Conservation Trust - Report, 1991-92.

Manufacturing and Industry Development
Department - Report, 1991-92.

Construction Industry Long Service Leave BoardReport, 1991-92.
Consumer Affairs Ministry - Report, 1991-92.

Maroondah Hospital- Report, 1991-92 (two papers).
Mercy Hospital for Women - Report, 1991-92 (two
papers).

Dandenong Hospital - Report, 1991-92.
Mildura Base Hospital- Report, 1991-92.
Dimboola District Hospital- Report, 1991-92.
Monash Medical Centre - Report, 1991-92.
Dunolly District Hospital - Report, 1991-92.
Eastern Suburbs Geriatric Centre - Report, 1991-92.

Mordialloc-Cheltenham Community HospitalReport, 1991-92.

1991-92.

Momington Peninsula Hospital - Report, 1991-92
(four papers).

Elmore District Hospital - Report, 1991-92.

Mortlake District Hospital- Report, 1991-92.

Geelong Hospital - Report, 1991-92.

Mount Eliza Centre - Report, 1991-92 (two papers).

Goulburn Valley Base Hospital- Report, 1991-92 (two
papers).

Nathalia District Hospital- Report, 1991-92.

Edenhope and District Memorial Hospital - Report,

National Park - Report of the Director, 1991-92.
Grace McKellar Centre - Report, 1991-92.
National Tennis Centre Trust - Report, 1991-92.
Healesville and District Hospital- Report, 1991-92
(two papers).
Health Promotion Foundation -Report, 1991-92.

Numurkah and District War Memorial HospitalReport, 1991-92.
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Peter MacCallum Cancer Institute - Report, 1991-92.
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Warrnambool and District Base Hospital- Report,
1991-92.

Pharmacy Board - Report, 1991.
Water Resources Department - Report, 1991-92.
Port Fairy Hospital - Report, 1991-92.
Willaura and District Hospital- Report, 1991-92.
Preston and Northcote Community Hospital - Report,
1991-92 (two papers).

Winchelsea and District Hospital- Report, 1991-92.

Queen Elizabeth Centre - Report, 1991-92 (two
papers).

Wonthaggi and District Hospital - Report, 1991-92
(two papers).

Radiation Advisory Committee - Report, 30
September 1992.

Wycheproof District Hospital- Report, 1991-92.
Yarram and District Hospital- Report, 1991-92.

Ripon Peace Memorial Hospital- Report, 1991-92.
Zoological Board - Report, 1991-92.
Rochester and District War Memorial HospitalReport, 1991-92.
Royal Children's Hospital- Report, 1991-92.
Royal Victorian Eye and Ear Hospital - Report,
1991-92.

Sandringham and District Memorial Hospital Report, 1991-92 (two papers).
Skip ton and District Memorial Hospital - Report,

PUBLIC SECTOR MANAGEMENT BILL
Second reading
Debate resumed from 12 November; motion of
Hon. M. A. BIRRELL (Minister for Conservation
and Environment).
Hon. D. R. WHITE (Doutta Galla) - The
opposition opposes this Bill. I shall be moving a
reasoned amendment during the debate.

1991-92.

The Bill was not foreshadowed prior to the election.
Small Business Department - Small Business
Development Corporation - Report, 1991-92.
St Arnaud District Hospital - Report, 1991-92.
St Vincent's Hospital (Melbourne) Limited - Report,

It was the subject of public policy debate in which

the coalition unequivocally said that the Public
Service Board would not be abolished and that any
change to the Public Service Board after 3 October
would be the subject of consultation with the unions
affected.

1991-92.

During this year the coalition spoke at some length
State Insurance Office Treasurer's report of failure of the State Insurance
Office to submit an annual report to him by
30 September 1992 and the reasons therefor Report, 1991-92.
Swan Hill District Hospital - Report, 1991-92.
Tawonga District General Hospital - Report, 1991-92
(two papers).
Timboon and District Hospital- Report, 1991-92.
Treasury Department - Report, 1991-92.
Waranga Memorial Hospital- Report, 1991-92.

in another place opposing the abolition of the Public

Service Board. Since 3 October the government has
introduced a piece of legislation which has not been
the subject of public scrutiny or public debate. It is
the most radical piece of legislation affecting the
Public Service for at least 50 years. The Bill cannot be
condoned.
The notion that all public servants will no longer
hold permanency is a key feature of the Bill. This
means that permanency will be abolished for all
public servants - not only the Senior Executive
Service (SES) but every public servant. It is a model
not applicable anywhere in the Westminster system.
I offer a casual aside. We have often heard the
Leader of the Government's views -which I do not
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share - about the Clerks of the Parliament. Placing
the discretion and power in the hands of the Leader
of the Government and the executive, in conjunction
with the President, could not be condoned because
the Leader of the Government could get his way and
do the sorts of things he has been desiring to do for
the past nine years - simply because the Clerks had
better real estate than he! That was his main cause
for concern.
Hon. M. A. Birrell - Don't let the cat out of the
bag.
Hon. D. R. WHITE - Vesting such powers in the
executive are undesirable.
There should not be permanency for the SES;
appointments ought to be under contract so that a
career public servant in the SES has the right to
retain permanency but at a lower level. If you are in
the SES and under contract for five years, at the
expiration of the contract you can make yourself
available to secure another SES contract. If it is
found that perhaps some permanent head in the
Public Service requires your services, you can pick
up a new contract at the SES between levels 1 to 8.
A career public servant who cannot attract such a
position or is not successful in applying for such a
position should have the right to retain permanency
but not necessarily hold down a SES position. He or
she should be able to retain permanency.
This Bill abolishes permanency not only for the SES
but also for every public servant in the
administrative, clerical and service delivery levels. It
also means that every teacher ceases to be a
permanent officer; every person in a TAPE college
ceases to have permanency; and every person
employed in public transport is likewise affected.
There has been no public justification for the total
abolition of permanency. One could argue for its
abolition in respect of the SES but one cannot argue
that at the major service delivery levels any case has
been made to remove permanency.
The Public Service is not a gift of governments of the
day. Governments do nothave much to do with the
overwhelming majority of public servants. They
rarely see them, nor should they. Except when an
issue of public policy arises, governments have little
to do with the overwhelming number of public
servants because the overwhelming number of
public servants are involved in service delivery to
the community for a wide range of activities.
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The Police Force is in charge of operations; that has
nothing to do with government or politics unless an
issue of public policy arises, such as police conduct
in respect of the Walsh Street murders. It is not
possible for a politician to interfere with day-to-day
operations. The police run that activity.
Similarly, with the teaching service, the day-to-day
activities are not the domain of politicians or
members of this Parliament unless a matter of policy
is under review. We do not interfere with the daily
work of primary or secondary teachers because they
are involved in career service delivery.
As a matter of courtesy or for information as
members of Parliament, or as Ministers, we may
seek to be informed about the activities of district or
teaching hospitals, but we do not interfere
professionally with what those institutions are doing.
It is of the utmost importance that people be
attracted to the Public Service for career purposes
and that in being attracted to the public sector they
can get on with the job of delivering a service
irrespective of who is in government, and that the
quality of those services is not diminished; people
must see they have the opportunity of pursuing a
career.
People in the community seek to diminish the work
of the Public Service relative to other fields of
human endeavour. If you look around and discuss
with commentators how the public sector operates
you hear the glib expression that the public sector
would be much better off and enhanced if only it
operated in accordance with business principles,
that all would be well if only the public sector knew
and understood business management.
I make a number of observations about the public
sector versus the corporate sector. I share with the
House the views expressed to me by Mr Peter
Wilson, the former permanent head of the
Department of Manufacturing and Industry
Development, a career public servant who has
served in the State Electricity Commission, Treasury,
Department of Manufacturing and Industry
Development, and who was recruited by the ANZ
Bank to head up corporate planning. He has since
been promoted to the pOSition of being responsible
for the Pacific operations of the bank - a Significant
position within that organisation. His job is to
achieve a bottom line for that bank; a business
operation with a bottom line.
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I have had many discussions with Peter when he
was pennanent head and since he has gone to the
bank. I have said to him, ''In your experience with
the ANZ Bank what is the difference compared to
your experience in the public sector?"

do in the health sector, but the range of issues he has
to tackle at the Transport Accident Commission are
more to his liking because they are not of the same
diversity or nature as the issues that have to be dealt
with in a major, complex, social planning portfolio.

He said, "One observation you must keep in mind:
out in the tough commercial world you have to
achieve a bottom line. There are no excuses. If you
do not achieve the bottom line there is no place for
you. One cannot underestimate that it is tough. One
should not diminish the fact that it is a tough job and
that the bank is not as well placed as it would like to
be because of some of the excesses of the 198Os".

I also put this to you. In getting rid of permanency
the government will condone acquiescence. It is of
the utmost importance to the effectiveness of
government that you obtain advice without fear or
favour. There are different types of people in the
public sector and different types of advice that will
come to you.

Mr Wilson makes this observation that I shall put on
the record: the issues that come across the table of a
permanent head in the public sector are far more
complex and the quality of the work is greater than
one experiences in an average commercial position
anywhere in commercial life. Never underestimate,
whether dealing with economic planning, physical
planning or social planning in the public sector: the
range and complexity of the issues on average are
greater than faced in the private sector.
I give another example. I employed Leon L'Huillier
as permanent head of Health Department Victoria,
as it was then known. I did that for the specific
reason that the senior officers in that department
were not used to economic, physical or business
planning; they were mostly interested in a range of
social planning goals. Those goals were important,
but I always felt that not enough consideration was
given to outcomes and to numerical outcomes.
I employed Leon L'Huillier because of his
outstanding abilities, notwithstanding the
observations that the Leader of the Government has
made about him over the years. He has outstanding
ability in quality control, in the material that comes
to him, in literacy and numerical skills and he is
certainly not woolly. He had a great deal of
difficulty in health and was under considerable
pressure; he was not liked, but he did a job in the
implementation of hospital agreements to secure
greater power for chief executives and hospital
managers than had previously existed.
Once again, it was not an easy transfer for him. He
would say that the transfer from McKinseys and Co.
Inc. and a commercial background was not easy. He
has prospered professionally now that he is in
charge of the Transport Accident Commission
because it is more like a commercial operation. He
did a good job that the government wanted him to

I shall give two examples that might be pertinent,
which I am happy for you to pass on to the Minister
for Health, the Honourable Marie Tehan, who has
employed two new Ministerial advisers, both of
whom are well known to me. One is John Yateman
and the other is Ron Hastings. I shall give the House
an example of how they will work.
Hon. K. M. Smith - Are you going to tip another
bucket on them?
Hon. D. R. WHITE - No. You are not in your
place, Mr Smith, but that does not worry me.
These are examples of how people in adviSOry
positions will operate, and they demonstrate the
nature and character of Ministerial advice. Neither
of these two people will have any difficulty with
what I have to say because the conversations I will
relate are on the record.
Ron Hastings was Secretary of the Australian
Medical Association (AMA) and had previously
been a public servant. The one thing the government
should know about Ron Hastings is that as Secretary
of the AMA he was a very capable and
knowledgeable public servant, a political operator
within the AMA - have no doubt about that. He
understands how the medical profession works.
Ministers for health at State level do not have much
to do with the AMA because its members are
necessarily working within public hospitals. He
asked me on one occasion to visit the AMA and
listen to the issues that they had to put on the table
and to deal with them as a State Minister for Health.
I visited the AMA and he asked me to listen to 16
different doctors present their views about what was
wrong with the health system. It was like being at
the anarchists conference. The 16 doctors spoke
about 20 different unrelated issues of varying
degrees of importance, but not one issue bore any
relationship to what the next person had to say. At
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the end of the meeting I said to Ron Hastings, '1t is
very difficult for me to give any indication of what
priority I should give to these issues. How do I make
sense of them and understand which are important?
I cannot implement or handle all the 20 issues
raised." Ron Hastings said to me, "You have to
decide whether or not you want to work with me. If
you want to work with me it is your responsibility to
handle the 6 issues that I nominate. I will handle the
other 4 and we will forget the remaining 10". I said,
''But one of the issues in the ten that you say we will
forget about has come from the president of the
AMA." Ron Hastings said, ''Don't worry about the
president - presidents come and go; I am in charge
of the raffle." I said, "That's all right, so long as I
know that you are in charge. If you are in charge and
control the troops and exercise the leadership, that's
fine. I will take on board the 6 issues, you take the 4
and we will forget the remaining 10 and do
business." We did business on that basis for four
years, and that was because he was prepared to give
advice without fear or favour.
I inherited another position as Minister for Healtha Cabinet pOSition which said that Prince Henry's
Hospital should be transferred in total to Furlong
Road, Sunshine. I had three, and possibly four,
choices: I could transfer Prince Henry's to Furlong
Road, Sunshine; I could leave it where it was; or I
could transfer it in part to the Monash Medical
Centre and in part to Furlong Road; or, as a possible
fourth option, transfer it all to Monash.
The last three options were not Labor Party options.
The Cabinet and party position was to transfer it to
Furlong Road, which was also in my electorate, but I
was not interested in that. I was interested only in
the right decision. I brought in Or John Yateman and
said to him, '1 have a range of issues that I have to
consider. It is a difficult policy issue. It is no use just
being mechanical and cavalier and saying that
Cabinet has decided what we should do". I
explained that there were 26 specialists and
super-specialists at Prince Henry's and that there
was interdependence among them; that they wanted
a say in moving Prince Henry's. "Dr Yateman, what
is your advice?" I asked. His advice was, '1 will do
anything you want". In other words he was saying
to me, '1 will acquiesce and do anything you want
me to do".
That is the type of public servant the government
will produce under this legislation. Public servants
will have no choice but to do that. That is not what is
needed. That is not what Prince Henry's or the
public needed. Instead of accepting that advice, I
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went to Professor David Penington and said to him,
'1f you are going to be an adviser to the government
I want you to go down and speak to the 26
super-specialists and specialists and make sense of
what they want". I could then determine that the
staff and the hospital would have the opportunity of
an input in the decision whether Prince Henry's
went to Monash, to Furlong Road or a mixture of
both, including Melbourne University taking over
the responsibility for the teaching aspect of the
Western General Hospital in Furlong Road and an
accommodation with the staff, but not all the staff.
Some of the leaders in the medical profession did
not accede, but an overwhelming majority did.
When Professor Penington came back with his
advice he said, "What do we do from here?" I said,
'1 will go down to the hospital and find out what
they want. I will find out whether the advice you
have proposed to me is acceptable, and I need to
know exactly how it is going to be implemented".
The relationship between professionals has to be
without fear or favour; it cannot be one of
acquiescence. If Professor Penington could not deal
with the specialists and super-specialists beyond
being a medical administrator he would not be able
to delegate authority from the Minister to secure an
agreement which the government could then check,
verify and implement effectively.
What does all that mean? It means that a senior
public servant has to be a risk taker. If one is to do
anything in life one has to take risks. One has to
have the capacity to make mistakes, which was
what Ron Hastings was prepared to do. He was at
all time prepared to make a decision, whether it was
the right decision or not. He would not acquiesce on
everything. One should have the ability to advise
without fear or favour.
How can one construct a Public Service to create a
climate where that is possible? It cannot be done if
every person is a temporary employee and on
contract and has no security of employment,
particularly if people are required to give advice to
enable the public sector to prosper. We need
permanent career public servants - people who see
the Public Service as a long-term career. Whether
one comes from business, the academic community
or the professions, there is still a need for long-term
career public servants because of the nature and
complexity of the public sector. A setting should be
created that will enable those people to flourish.
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I am not opposed to people coming into the public
sector from the academic community, the
professions or business. The transfer should be both
ways.
It will not be possible to receive advice without fear
or favour as a consequence of the legislation. The
overwhelming number of public servants who work
in various parts of the Victorian public sector such
as the police, teachers and engineers have nothing to
do with the political process and will never have
anything to do with it. They are not subject to the
whims of Parliament, but they serve what is agreed
upon by all political parties: important community
needs. The Bill places in jeopardy hundreds of
thousands of public servants who throughout their
lives never come into contact with the political
process.
The provisions of the Bill are not justified. The only
rationale is to use the provisions as a mechanism to
further reduce the size of the Public Service. It
should not be an instrument to achieve that end. The
price for using this instrument to achieve that end
will be a serious diminution in the quality, nature
and relationship between the public servant, the
executive and the Parliament.
Whatever budgetary measures the government may
have decided to take, this initiative is of such
significance that the government should not have
gone about it in this way without Significant and
serious deliberations via a Parliamentary committee
or community consultation. Critical advice should
have been sought before going public. Public
servants should have been allowed to offer critical
advice because they have information we do not
have. At all times they will have knowledge that we
do not have.
It is important to create an atmosphere that gives
one access to that information, as Ron Hastings was
doing. Every day public servants have to provide
advice and take risks if progress is to be made.
Nothing will happen if they are not allowed to take
those risks. On this occasion the government for the
first time with its radical conservative agenda is
saying with a great deal of arrogance that it does not
need this place as a House of review; it does not
need the Parliamentary committee process as a place
of review for major legislation; it does not need the
advice of the Public Service, and it can frame the
legislation of a complex radical nature and introduce
it at short notice.
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When executing those decisions, which are harder
than any of the others, it is one thing to have an idea
but it is another to put it into legislation; it is one
thing to get it right in legislation but it is harder to
execute it without making mistakes. The
government is putting forward the doctrine of
infallibili ty.
The Minister for Tertiary Education and Training
alluded to it a few days ago when he said, ''None of
us will be caught in the sherry cupboard; none of us
are fallible; no member of the coalition front bench
will make a mistake in the execution of legislation".
Hon. R. I. Knowles - We are all human beings.
Hon. D. R. WHITE - I welcome the interjection
from the Minister for HOUSing. The government has
said that it has the legislation right, but it has gone
about it without consultation with Parliament,
without allowing adequate time for consultation
with a Parliamentary committee; without
consultation with the public sector unions; without
consultation with any section of public
administration in Australia and without giving the
community sufficient time to respond to the Bill.
Many public servants do not know today that this
House is abolishing permanency of employment in
the public sector. The government at no stage has
said to the community that such measures are on the
table. In fact i~ said the contrary, that they are not on
the table. The government was effectively saying
that it does not have to tell public servants because,
'We've got it right". It must accept the consequences
of any mistake it makes. The mistakes are not the
product of the Parliament, the community, the
media, the churches, the Age or anybody. The
Minister for Conservation and Environment, after
nine years in Parliament, is of the view that the
legislation abolishing permanency is right, that there
is no need for permanency in any part of the public
sector now or into the future.
Hon. Bill Forwood - Where is the sherry
cabinet, anyway?
Hon. D. R. WHITE - It goes with the silver
service, Mr Forwood, which your government
reintroduced.
What happens when the door is opened and there is
no permanency? It will devolve the appointments to
the permanent head and devolve the effective power
increasingly to the Minister of the day in relation to
the appointment of the permanent head. That will
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ensure that every person after that acquiesces. One
thing will inevitably occur as a consequence of that
form of patronage: people will seek to make
objective, sensible and professional appointments.
There will be a Baxter as head of the Department of
the Premier and Cabinet and a Nicholls as head of
Treasury, but ultimately a slip will be made under
pressure.
No member in this Chamber would say that Greiner
was nothing other than a professional and effective
manager, if not a great politician. He was open and
it was known what he was on about. He was
transparent and was always courageous in that he
was prepared to tell a Prime Minister or a Premier in
confidence what his intentions were well before he
introduced his Budget. He always thought in the
national interest, was not parochial but had a strong
professional background. Notwithstanding that, he
made a fundamental error in making a political
appointment in Metherell; even a person of strong
character can make such a mistake.
In a lesser government in Queensland there was

Bjelke-Petersen. He could not work with the Police
Force because it had an independent and strong
career person as its commissioner. He needed a
person pulled from the ranks who would be 100 per
cent his; a loyal, subservient and acquiescent police
commissioner. He picked one who was corrupt and
who corrupted the entire Police Force and
Queensland, and Bjelke-Petersen condoned it.
The Minister for Conservation and Environment in
his naive and arrogant way said on behalf of the
coalition that the government is untouchable and
will not make a mistake. He said that he was
speaking on behalf of every one of his Cabinet
colleagues. He does not hold all of his Cabinet
colleagues in such high regard, and he is not around
to see what every one of them is doing every day of
the week. Yet he maintains the standards of others.
He cannot ensure that they will not misuse their
power. His colleagues are not entitled to the degree
of power that will be provided in the Public Sector
Management Bill to remove the Westminster system
totally without having put to the community an
argument why it should occur. We know that that
power will be abused and misused in an
unexpected, rather than a predictable fashion.
Before the election and as part of the coalition's
seeking a mandate, the coalition opposed the
abolition of the Public Service Board. When the
Labor government put forward such a proposition it
argued in another place that it would change its
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mind only after some other suggestions had been
made. The Sunday Age on 11 October reported, as a
result of information that had come from the
Premier's office, that the Public Service Board was to
be abolished. Yet on 3 October, the day of the State
election, the Age reported that the coalition had said
no to the suggestion that all public servants should
be on contract. Within eight days the coalition had
contradicted its response to an article that appeared
in the Age on Saturday, 3 October. That is deceit,
deception and dishonesty, and the government is
now taking those powers and saying that it can be
trusted with them.
Before the election the coalition said it would not
change the Public Service Board because the
Minister in another place had failed to demonstrate
the benefits that would accrue to the Public Service
and the community from such a change. It went on
to say that if changes are to be implemented it is
important to identify the benefits that will result.
The coalition made it clear before the election that
without holding discussions with the community
and the unions involved no changes would be made
to the Public Service Board or to the Public Service
as a whole. The Labor Party is on the record as
supporting the abolition of the Public Service Board,
the establishment of three commissioners and its
devolution of decision-making to chief executives.
The Bill proposes to abolish the Public Service Board
but provides no replacement in the industrial
relations process. It involves the bringing together of
a range of public sector employees who have always
operated under different awards because of the
major differences in the industries in which they
work. The removal of their negotiated terms and
conditions of employment will bring them under the
minimum conditions of the Employee Relations Bill.
It seems an unnecessarily burdensome logistical

exercise to have separate contracts with all public
servants. It will give the single Public Service
Commissioner an incredible workload with few
powers and no sanctions, and the primary
responsibility for staff will be given to departmental
heads, all of whom are on contracts renewable by
the Minister, but at the same time they will be
required to act independently.
Without a case having been made publicly, it will
destroy the Westminster system that has served this
State well since 1856. It will also create politicisation
in four ways: firstly, those contracted as department
heads will be particularly anxious not to displease
their Minister at any time, so may not offer advice or
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caution on policy directions. It will be a courageous
officer who argues a difficult policy knowing that
instant dismissal can conclude an agreement at any
time. There will be conflict in the implementation of
policy decisions. That will create an acquiescent
Public Service that will be wary of Ministers and
will not provide advice frankly and without fear or
favour.
Secondly, the ready dismissal of permanent heads
will mean that a Minister will face new obstacles in
installing yes-men in departmental head and Senior
Executive Service levels rather than people of
independence and stature.
It is important to create a setting where people are

independent of the Minister. I was always of the
view that in appointing a permanent head, one had
to ensure that the permanent head knew and
understood that he or she was responsible for the
organisational structure. While a Minister can
express a view about the nature of an appointment
to the department or even suggest a suitable
professional, it is the department head's
responsibility to determine the organisational
structure and all of the appointments within the
department, and he or she will be held responsible
for that without fear or favour.
Hon. Bill Forwood - What happens if they don't
like your decisions?
Hon. D. R. WHITE - I made it clear tha.t
whatever suggestions I made of a critical nature of a
proposed appointment, responsibility rested with
the department head to make his or her decision
irrespective of what I had to say. It was impossible
for me to make a permanent head accountable for
the performance of the department if I chose the
team. The Minister should not choose the senior
people or anyone in the department.
The departmental head has to know that without
fear or favour that decision is his or hers.
Hon. M. A. Birrell - What about the principle of
lift wells?
Hon. D. R. WHITE - What I said to Simon
Clarke at the Age was that unless a Minister has a
willingness and disposition to push a senior public
servant down an open lift well, he will be eaten alive.
Hon. W. A. Landeryou - What sort of
permanency is tha t!
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Hon. D. R. WHITE - Unless you have a
willingness and disposition to put people in their
place, you will be eaten alive. You will find that they
will do you in only too readily.
I am making it clear that when a permanent head is
appointed, the Minister has a conversation with him
about the nature of his responsibilities. The person
the Minister has influence over who occupies the
position of senior public servant that I am referring
to is in fact a permanent head himself. The
permanent head is the only pOSition for whom a
Minister has responsibility. Any person under the
level of a senior public servant, any person under
the position of the permanent head, is the
responsibility of the permanent head. A Minister
and a politician cannot and should not at any stage
move anyone under the position of permanent head
without the agreement of the permanent head; if a
Minister has a fundamental disagreement with the
permanent head, the Minister does have a right to
deal with that circumstance.
Thirdly, and more insidiously, the conditions are set
by these arrangements for the process of
politicisation to seep through the Senior Executive
Service, since the departmental heads, without the
involvement of any independent central personnel
agency, because the Public Service Board will have
been abolished, have the power to appoint members
of the Senior Executive Service, and will exercise
that power under the ever-present shadow of
Ministerial pleasure or displeasure; and be
disciplined by the ever-present and very real threat
of immediate dismissal should a favourite be passed
over or a political error be made in an appointment.
The permanent head is constrained in the nature of
the appOintments that he can make because within
the department there is a range of permanent public
servants; so, in developing an organisational
structure and choosing a senior management team it
is hoped there will be a diverse range of people, but
with skills different from those that the permanent
head has - and that will occur in any department.
When Tom Hogg became a permanent head of the
Department of Manufacturing and Industry
Development, he had to work with a diverse range
of public servants who might in other circumstances
not necessarily be all of his own chOOSing. He
inherited the senior Public Service. He inherited
Brian Williams, Barry Ferguson and Jeff Frankish,
and he had to make up his mind in a profeSSional
sense whether they should form part of this team.
He inherited people seconded from other
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departments, including Michael Roux, George
Brouwer, Maurice Keppell and Barry Ferguson, all
of whom he had to accommodate within the
department. In doing that he had therefore to
recognise that the career public servant had to be
accommodated within the senior management
structure and that he did not have carte blanche, nor
should he, of choosing a mirror image of people
with whom he might have been accustomed to
working with in the Department of Sport and
Recreation, and who might have met his
expectations, and the strength of the Department of
Manufacturing and Industry Development is a
product of diversity of talents, not a product of the
people who are a mirror image of the talents of the
particular head.
Under this Bill, the new head, George Brouwer, may
have only people who are a mirror image of what he
stands for and represents, and that will not be in the
interests of the public sector, of the department, or of
the Minister of the day. If he is not in a position
where he is able to accommodate career public
servants of outstanding abilities and who are quite
different in professional skills than George Brouwer,
the Minister will not get the sort of department that
the Department of Manufacturing and Industry has
become.
Fourthly, these mechanisms provide a pathway for a
witch-hunt in which the coalition can clear out any
officers suspected of having doubts about any of the
government's directions, any officer who may have
been secretly named on a ''hit list", or anyone the
Minister simply does not like.
Clearly, there is a great deal of paranoia in the
coalition about people holding views that are
different from those expressed by the Minister and
this paranoia has led to the removal of permanency
in the public sector. It has sent a message to all
public servants that they should not express a view
different from the views that are being expressed by
the government of the day at some point in time.
There are many people in the Public Service who
will always have views different from the
government of the day.
The debate in this Chamber last night on mandatory
reporting is an example of what can occur with a
difference of views. There are people in the Public
Service today who are strongly of the view that there
should not be mandatory reporting. Equally, there
are people in the Public Service, without fear or
favour, who support mandatory reporting. In the
debate last night Mr Knowles, on behalf of the
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coalition, put a view in opposition to mandatory
reporting; he has been a supporter of mandatory
reporting for a number of years, and remains so, but
he had to put up a case against mandatory
reporting. He did not believe in the case that he put
forward.
Hon. G. R. Craige - What about Caroline Hogg?
Be fair, balance the books.
Hon. D. R. WHITE - To give the big picture that
the honourable member wants, my colleague the
Deputy Leader of the Opposition put forward a case
in favour of mandatory reporting, which she does
not believe in.
Hon. R. I. Knowles - And we both did it with
panache!
Hon. Bill Forwood - The only people who are
consistent are the National Party members, and
that's a change!
Hon. D. R. WHITE - That is the source of the
problem! Within the public sector today there will
be people with very strong, committed views in
favour of mandatory reporting, and those people
will be endeavouring as hard as they can to put
pressure without fear or favour on the department
and the Minister for Community Services, in this
case Mr Michael John, to get the Minister to change
his policy perspective. They ought to have a right to
put that vigorously without having their jobs
threatened, because it is a legitimate position to put.
They ought to be able to continue to argue that view
and the Minister of the day ought not to feel
threatened by that argument.
This legislation creates a setting and a climate where
that becomes far less likely to occur. It is not a
courageous measure; it is designed to produce
acquiescence. As a government the Labor Party
sought to retain the independence of the public
sector, but its Ministers often felt that even with a
permanent Public Service the nature of the advice
received from the Public Service and from the major
departments was still far too acquiescent.
In 1982 the former Labor Government funded a
group called the Energy Action Group - I am sure
that group will not continue to be funded by this
government. The group represented the Victorian
Council of Social Service (VCOSS), the churches and
a number of other community groups on behalf of
health card holders. The former government funded
it with $60 000. The group's purpose was to put
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pressure on the energy statutory authorities to
change their tariffs. The group campaigned
vigorously and publicly.
When I as Minister was negotiating with the senior
officers of the Gas and Fuel Corporation and the
SEC, the Chairman of the Gas and Fuel Corporation
said that its tariff arrangements were perfect and
that no further change was needed. The SEC held
that view of its tariffs. Mr Chapman, a senior officer
with the SEC, was responsible among other things
for implementing tariff policy. I shall give you an
example of the view he took. A boarding house in St
Kilda had been charged the domestic tariff rather
than boarding house tariff. The owner-occupier of
the boarding house said she was prepared to pay the
boarding house tariff. However, Mr Chapman said
that the boarding house tariff must be paid
retrospectively, otherwise others would complain.
Inquiries revealed that the boarding house owner
was 80 years old and all of the guests were over 80
years. It was put to Mr Chapman that he should
acquiesce, but he would not. I should also point out
that Mr Chapman had been a member of the
Communist Party. The government had to stand
over Mr Chap man to make him change his mind.
The SEC believed the gold medallion home policy
was the only policy it should have in place. Under
that policy, the more electricity the consumer
consumed, the lower the tariff. That was neither
equitable nor acceptable on conservation grounds.
The Energy Action Group changed the views of the
SEC and the Gas and Fuel Corporation. It was
funded by the former Labor Government. As I said
earlier, it was funded with $60 000 and, from the day
it was funded, its members stood outside my office
with placards which said, '''The government is
telling lies". I was not concerned about that issue but
about the substantive issue, which was to change the
tariff policy of the Gas and Fuel Corporation and the
SEC. I was not interested in whether people were
being critical.
Similarly with mental health: every psychiatrist in
Victoria, without exception, was opposed to people
with schizophrenia being allowed back into the
community under a community-based drug
program. The social planners and policy makers
decided that things should be different. It was only
as a result of their courage and support that the
government was able to change that policy.
It was clear to the former government that it had to

develop a public sector not just made up of the
Baxters and the Nichollses, but of other people who
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had a better knowledge of social policy issues. The
former government decided it should give these
people an opportunity to flourish and exercise their
courage in the greater interest of the community, but
that at the end of the day those people should retain
their permanency as public servants. They had the
opportunity, whether their advice was right or
wrong, to put that advice.
Under the proposed legislation public servants will
not be encouraged to express different philosophies
or different points of view, whether on mandatory
reporting, tariff policies, economic policies, or any
other policy. Because of those concerns I move:
That all the words after "That" be omitted with the
view of inserting in place thereof the words "this Bill be
withdrawn and redrafted in order to (a) reflect the principles of the Westminster system,
a career Public Service, a strengthening of the
merit and equity provisions and the
elimination of potential political patronage;
and
(b) provide for the appointment of three Public
Service Commissioners to be in charge of the

areas of merit and equity, work force
management and training and development.".

Hon. R. J. H. WELLS (Eumemmerring) - I
support the Bill and oppose the amendment moved
by Mr White. The opposition has failed to consider
the conditions that have caused the introduction of
the Bill. It has been said:
Socialist canvassers go from door to door saying that
the Tories will reduce the social services. There is no
threat to the social services today like the fate which
threatens them if the fall in the value of money is not
halted. It will not be a planned economy to fall less
heavily on those who most need help, but a blind
indiscriminate lopping off, and the worst victims will
be the very poorest sections of our people. In the face of
this danger the socialist government have no policy,
only excuses ... Four previous years of socialist
extravagance and mismanagement made devaluation
inevitable. It raised the price of our dollar imports and
cut the price of our exports by one-third. That means
that we have as a nation to do twelve hours work
instead of eight to buy what we need from overseas,
while we get paid only eight hours award for what we
produce in twelve hours work.

Those words sound familiar, do they not? They were
not said in Victoria in 1992 but in an address given
by Sir Winston Churchill in 1951 at a Scottish
unionist meeting. I shall continue with the prophetic
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words written by Russell Braddon in 1983 in The
Other 100 Years War:
The premise upon which this book is based is that the
Japanese have brought to postwar industry precisely
that spirit of daring and devotion that yielded them
such stunning victories in the Pacific in the first five
months of 1942, and inspired them to such suicidal
feats of valour for three further years of war.
After their defeat, in August 1945, technology, capital
and raw materials were less available to them than to
any industrial nation in the world. Enduring 10 years
of harsh poverty, they acquired sufficient of all three
once again to become an exporting nation. Since then
their once puny industrial machine has become a
juggernaut: what has made it a juggernaut, however, is
not technology but the unique spirit of those who
designed and man it.

There are those in Australia who might not like a
reference like that to be quoted, but it can be
interpreted in other ways also. As was said by John
Kennedy 20 years ago, "Ask not what your country
can do for you; ask what you can do for your
country".
It is clear that the problem besetting Parliament is

not that we should debate through lead speakers the
capacity of heads of departments to make critical
decisions - but that there might be a fear in their
doing so. That is not the situation in other countries.
The opposition has failed to face up to one thing.
Mr White used the phrase "the broad picture".
Throughout this and other debates, the opposition
has consistently ignored the broad picture.
The substance of Mr White's contribution was
permanency. He said if public servants did not have
permanency, their advice to government would fail.
What went wrong during the 10 years his party was
in government? It certainly did go wrong. Did the
permanency factor fail, or was it the political
apparatchiks that the ALP imposed between the
Minister and the advice from senior public servants.
Mr White's argument was flawed. Public servants
are also moved sideways by governments of all
persuasions for various reasons.
Mr White's arguments are also flawed in that if one
considers a country like the United States of
America one finds that public servants do not have
the permanency that Mr White applauds. He spent a
long time arguing that members of the Senior
Executive Service might have a different basis of
employment and referred at length to the role of
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those people, without speaking in detail about the
work of the thousands of ordinary public servants.
One is also forced to ask the question: why is it that
members of the Public Service en masse must be
different from the rest of industry?
Finally, there can be no doubt that the previous
government politicised the Public Service in this
State more than any government on record in the
history of Victoria.
I refer to the damning failure of members of the
opposition in this place to represent the views of a
cross-section of Victorians. Members of the
opposition have narrowed the debate to particular
points in particular Bills. It would be fair to say that
on some occasions members of the opposition have
been vigorously peddling union views and using
bullyboy tactics in doing so. Their position is
unreasonable when one considers that they come
here to represent all their constituents.
I quote again from a speech made by Sir Robert
Menzies, entitled ''Democracy and Management", in
which he said:
Demagogy is a poor substitute for democracy.
Attempts to create "class" hatred in a nation whose
only true classes are the active and the idle are in truth
attacks upon democracy. A vehement concentration
upon "rights" obscures the vital fact that unless duties
are accepted and performed by each of us, not only our
rights but the rights of others will die for want of
nourishment. If we were all first democrats, eager
beneficiaries but reluctant contributors, democracy
would collapse under its own weight. Good
management is therefore vital to good democracy.

On the day of his retirement Sir Robert Menzies was
asked on air, "What do you believe, Prime Minister,
you have achieved in your governments in your
time?". He said, '1 would like to think that my
governments brought to this nation a degree of
efficient management". He did not talk about high
politics or the other ideas that had been floated
around, but referred to sound, solid, efficient
management.
That is what Sir Winston Churchill said, too, in the
speech to which I have referred:
But how has it all been done? Just by hard, patient,
steadfast work, without undue counting of popularity,
and pursuing the theme which I think I coined some
years ago, "Set the people free".
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It was a characteristic of members of the previous

government in Victoria that they did all possible not
to set the people free. They chose big government
every step along the way. The Cain and Kirner
governments failed to face up to the broader picture.
All commentators acknowledge that Victoria is in a
perilous condition, that is, everyone except members
of the opposition who should be representing the
people of Victoria. They continue to ignore the fact
that Victoria has something in the order of 20 per
cent unemployment or under employment. I ask: is
that not a society out of order? Investment in the
State is declining and as a result it will not be easy to
climb out of the unemployment trough.
Money is an infamous issue because of waste by the
previous government. Honourable members are in
the current distinctly uncomfortable situation
because of what the previous government did. It
was not just mismanagement but also dishonesty
that they brought to the State of Victoria. The final
step in that process was the $1.3 billion short-term
debt that the previous government had established
before leaving office. The debt had not been
publicised or put before the people before the
election. If anything, that debt will create problems
and will require various actions to be undertaken at
both Federal and State level. The history of Victoria
contains no more infamous case of a so-called '1oans
scandal".
It is important to take up the issue raised by

members of the opposition regarding insufficient
consultation with the people and the claim that
various measures have been rushed through.
Members of the opposition acknowledge that most
of the provisions of the Bills that have been debated
were put before the people of Victoria before the
election.
I take up the issue also that the series of Bills being
debated taken together form a corpus. The same
argument can be mounted for all of them as that put
in support of the Public Sector Management Bill: the
government must get the State back on the rails. The
government must take action if it is to be successful,
as Churchill, Menzies and the Japanese drive have
shown. Victorians may not choose to do what has to
be done in the same way as has been done in the
past by successful people, but I ask: can members of
the opposition have any doubt that the capacity of
other nations to function effectively in the areas of
manufacturing, export and economics has led to
those nations then being able to pay attention to the
social needs of the people? When a State is bankrupt
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not just its economy goes down the drain, but the
society and its structures rapidly go down too.
The government was elected to make decisions. It is
not part of our system of government that we go
back to the people on every occasion to dot the i's
and cross the t's. There is no time in practice for such
a system. Victoria has a representative government
and, as was acknowledged by Mr White, at the
appropriate time the public will vote on certain
things. It is the responsibility of government in a
representative democracy to make decisions, have
them enshrined in law and then take the
consequences. If they are wrong decisions, the
people will deal with them, as happened just a few
weeks ago. The same will happen again in Victoria if
we fail to maintain our democracy.
If the people do not agree, the government will be

removed from office through a peaceful process. I
take exception to the interjections today and
comments yesterday of honourable members
opposite about Nazism and other things. What has
been said does the Parliament and the State a grave
disservice. I challenge honourable members
opposite to rise and support their own case by
prOViding evidence. It is not right to use words
carelessly, to prostitute words or to use them
cheaply.
In this forum above all others in Victoria one must
provide evidence in support of what is said. One
must substantiate the case that is made out; bullyboy
tactics are no substitute for that.
The need to address the situation has not arisen as a
result of the actions of the government; it has come
from the failure of the previous government. For
example, it would not have been necessary to
introduce the $100 tax on properties if the
government had not created the difficult situation in
which Victoria finds itself. Many people are not
happy about the precise formula by which the $100
tax will be levied and collected. It became necessary
to introduce it because of the downgrading of the
State by various credit agencies thus requiring an
extra $100 million to be found for interest payments.
I invite honourable members to reflect on how that
downgrading came about. The answer is: because of
the failures of the previous government. Victoria's
credit rating is the second lowest in any State of
Australia, although Victoria is the second largest
State economically in the nation.
Already people are responding to what is happening
in Victoria. The response is coming from Victorians
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and from others in the nation and perhaps from
people overseas. They are responding to the
proposed policies of the Kennett government.
Yesterday honourable members will have read that
R. P. Scherer Holdings Pty Ltd announced that it
will invest $21.5 million in a new plant in Victoria. It
said specifically that it would not have undertaken
that project had it not been for the proposed policies
of the Kennett government. I note that Mr Keating
tried to jump on the bandwagon and said that it was
not due to the Kennett proposals in Victoria but to
his proposals in Canberra. In that case, he is calling
the managing director of Scherer a liar!
People will now invest in Victoria and that will
gradually turn around the figures I quoted earlier
which show that there has been a steady reduction
in capital investment in the State to the point where
the slack in employment cannot be taken up. Until
capital investment is improved and there are more
plants in Victoria we will not be able to employ
more people.
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The opposition is twisting the debate in this House
and attempting through the media out there to
mislead people away from examining the real issues.
Hon. D. R. White - We're winning that debate.
Hon. R. J. H. WELLS - The people know you are
not winning their hearts and minds. I have spoken
to enough people across SOCiety to know.
Hon. D. T. Walpole - Where, in Toorak?
Hon. R. J. H. WELLS - I take up that
interjection. My electorate stretches from
Dandenong to Pakenham. Do you have 20 000
unemployed in your electorate? I have.
Hon. D. T. Walpole - Yes.
Hon. R. J. H. WELLS - Do you have a high drug
problem and youth unemployment?
Hon. D. T. Walpole - Yes.

Unfortunately that will be a long process. If we
continue down the road we have been on for the
past 10 years the result will be depression. Society
will decay and collapse.
Hon. D. T. Walpole - You are still talking down
the economy.
Hon. R. J. H. WELLS - I say to the interjector
that he should learn plain English. It is not that you
do not like my words, Sir; you do not like the ideas
because they will challenge you to think. I listened
to you in peace and you should extend me the same
courtesy.
There has been far too much truncated,
narrow-minded and blinkered debate in this place
for the past three weeks. It does this place and this
State no service and gives it no dignity. I challenge
the opposition to lift its style of debate and to take
up the real issues.
Mr White took up the question of the potential
relationship between permanency and quality of
advice offered. Apart from all other things that
argument must be flawed by the fact that the United
States of America, for one, does not function that
way and one would not say that that country is not
one of the great 15 democracies in the world. I
challenge the opposition not to continue in that vein
and to debate more deeply, more accurately and
more honestly, because now it is rendering this State
a cardinal disservice.

Hon. R. J. H. WELLS - Then you should be
doing more about it by coming to this House and
debating the real issues and not pushing the narrow,
blinkered viewpoint. The people out there are
prepared to accept a degree of pain. They
semaphored that by electing the Kennett
government to bring rational policies to Victoria.
That may not be what we want to do but what has to
be done!
Each honourable member opposite, as a family
person and a parent, knows that a family cannot
continue spending forever - and nor can the State.
If you continue to say, 'We dare not touch this
person, or this or that", eventually you will go down
the drain, as will Victoria. The bottom line is the
100 000 Victorians who, because of your direction,
lost their total equity last year when they lost their
permanent jobs.
This Bill is not an attempt to make the Public Service
a scapegoat or to treat it unfairly. There is no valid
or rational reason why the Public Service cannot be
treated fairly in the same terms as the rest of us in
Victoria are treated. The bottom line is that the total
program put forward by the Kennett coalition
government is designed to pull Victoria back from
the edge of the abyss, and the greatest single
indicator of that abyss are the 100 000 Victorians
who last year lost their jobs under the former Kimer
government.
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I challenge the opposition to face up to that each
time its members rise here to make some narrow
sectarian comment in a futile attempt to obstruct the
passage of legislation which brings to this
Parliament and Victoria a corpus of quite new
thinking for this State - policies which in business
and government elsewhere have been soundly
tested and found to be capable of doing the job.
Earlier Mr White referred to humanity. We are all
human.
Therefore, the government will make mistakes along
the way but it will correct them. That has already
happened with some proposed retrospective aspects
in the legislation to amend WorkCare, and it also
happened with the proposed salaries for certain
honourable members.
There are other issues on which the government said
it would respond when the debate between the
people and the Parliament is conducted efficiently
and properly, and the measures are passed. I will
back my lifetime experience in terms of my
judgment that the policies brought forward by this
government are the ones that will lead Victoria back
to a decent state of SOCiety, and they are the only
ones put up to do so.
Therefore it is narrow-minded and inefficient of the
opposition - if I do not use any stronger words
than that - to come here, to carp and try to stop
those proposals being given a fair go when the
people at the election gave us a large mandate.
There has since been no indication outside that apart
from one march - which, if it had not been 100 000
or so people would not have been of reasonable
size - that they oppose what is being put.
If the opposition is fair minded it will report on how

many people support trying the policies the
government is proposing. I believe we have majority
support.
Hon. C. J. HOGG (Melbourne North) - The
Westminster principles, which have underpinned
our Public Service for as long as anyone can
remember, have served us well. This Bill gets rid of
them with really no consultation.
Or Wells implied, I think, that most Victorians had a
broad idea of what they were voting for at the
election five weeks ago. The truth is that Victorians
did not know they were voting for this package of
legislation, because over time the former Premier
put the proposition that permanency in the Public
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Service might be abolished; that workers might go
onto individual contracts; that there would be
enormous changes at the workplace and in the
culture of work - changes so radical that it would
take time for the community to absorb them.
The then opposition denied that and actually
produced a leaflet, I seem to remember, saying that
the Labor Party's tactics were part of a scare
campaign. The government cannot have it both
ways. The Bill has arrived as an enormous shock to
people who work in the public sector, and to the
community.
Dr Wells may be correct; there may be some people
in the community who think this is a terrific way to
go. I suggest that many in the community are
extremely dubious about these measures.
I suggest there are almost as many people who think
this is the wrong way to go and that with changes as
profound as these there should have been a detailed
spelling out of the policies before the election.
Perhaps you cannot always have proper
consultation before an election, although I would
have thought the Leader of the Federal Opposition,
Or Hewson, with his proposed goods and services
tax (GST) has demonstrated that you can explain
and consult. I do not say anything about the GST; it
is certainly not a policy that we on this side support.
One must say that Or Hewson and his colleagues
have spelt out an agenda as they see it. They will go
to an election with a clear set of policies which will,
if they are successful, represent a genuine mandate.
This government cannot say it has a genuine, real,
and fair dinkum mandate for this type of measure.
In Australia and in some overseas countries people
complain about the Public Service. It is an easy
target for community complaints. It is a soft target
because people see the Public Service as a
bureaucracy. In fact, the Public Service comprises
people who serve the public. It comprises people in
technical and further education and the Teaching
Service, people in public transport - in other
words, the people who provide services to the
public day-in day-out.

As Mr White said most eloquently, most Ministers
do not have much to do with individual public
servants. They do not have contact with them
because the public servants are working in the
community and in regional offices.
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During the past 18 months a small report was
compiled by the Office of Rural Affairs entitled
Delivery of Government Services to Rural Communities.
I have no doubt that until the public servants are
known, named and seen as individuals, rural
communities can be as critical of public servants as
people in the metropolitan area are. The moment
they are known, named and the value of their work
is evident, their contributions are immediately
recognised.
There is a sense of anonymity about the term
''bureaucracy''. The term ''Public Service" also has
something of that about it. But the provision of
services to the public is something that everybody
who believes in the public sector should be trying to
explain and exercise.
The shock with which this Bill has been greeted by
members of the Teaching Service is palpable. It had
absolutely no warning. There was no consultation
and teachers feel they have been ambushed by the
government.
For so long as anybody can remember there has
been permanency in the Teaching Service. There
needs to be, because teaching is not the easy and
carefree job that sometimes is portrayed. Teachers
who are committed to public sector education work
hard. In the past they have taught extremely large
classes and have worked in tough conditions.
When I first began teaching - perhaps other
members of this place have similar experiences - I
taught a class of 52 students. I taught oral French on
Thursdays in a laundry because no other room was
available.
The formula governing class numbers has changed
and many improvements in teaching conditions
have taken place since that time. A lot is said about
the sorts of social changes that are occurring. The
social implications of the last part of the twentieth
century continue to make teaching a difficult job.
The physical conditions may have improved; the
classes are certainly smaller; there is more technical
support; the libraries are better; but in many schools
teachers do more than teach, they also take a lot of
responsibility for the family and social problems that
young people bring to them.
Teachers had no idea they would be hit by this
legislation. This Bill is so radical and in a real sense
so frightening that, as Mr White has said, it is likely
that members of the Public Service will feel uneasy
about exercising their traditional duty, which is
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providing fearless and timely advice either to
permanent heads or to Ministers.
If, as Mr White has said, the legislation produces a
culture of acquiescence in the Public Service; if
public sector employees give their superiors the
advice they think they want to hear, this community
is being done a tremendous disservice.

Public servants are often reqUired to give factual
advice. They are often required to give
recommendations that they suspect may be the
opposite of what the Minister wants to hear, but it is
the best advice they can give. It is what they believe
to be the facts. When a preferred option appears on a
brief it is the best advice that a public servant can
provide. Without the underpinning of permanency
and with their jobs on the line I am not certain
public servants will be so ready to give fearless,
timely and impartial advice. It is not easy to give
that advice if your job is on the line.
For most of this century the people who chose to
work in the Public Service did so because they had a
belief in the public sector. They believed in public
education and they put up with some of the
conditions that I briefly described; they believed that
through the enrichment of education, a generation
and the nation would progress. They believed
strongly in the public system of education.
Generations of people believed in the public health
system with its valuable public hospitals and the
important advances in public health through the
community health system that was established over
the past 20 years, and more particularly the past
10 years.
We have forgotten many of the major public health
issues of the past such as the vaccination campaign,
the construction of the sewerage system and
improved food standards, measures that underpin
this society. By and large the people who
implemented such measures to improve our society
believed in the public sector and the public good.
Very often they accepted lower pay. When I was
younger it was certainly accepted that public sector
employees received lower salaries than those in the
private sector. The compensations were a
framework, permanency and some predicability
about seniority and promotion. But basically people
chose to work in the public sector because they
believed they were making social contributions.
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I am not naive enough to say that applied to
everybody. I am sure some public sector employees
work there because they see it as an easier option. As
Mr White cogently pointed out, the degree of
complexity of issues handled by senior public
servants, particularly permanent heads, is out of
proportion to the degree of complexity that chief
executive officers handle in the private sector.
As heads of large social policy departments, the
head of the now Department of Health and
Community Services and the head of the
Department of Education experience much
complexity, much juggling of issues and many
different themes about which their counterparts in
the private sector have no idea.
It was my privilege to work with somebody who

had chosen, when his children had grown up, to
work in the public sector. He wanted to make a
contribution because he had a strong commitment to
work in the public sector. He would frequently
remind me of the complexity of the work and the
many issues that were encountered daily by senior
management in the public sector.
The Bill will allow Ministers or permanent heads to
compulsorily transfer, terminate, retire and demote.
One can imagine the social dislocation to a family
resulting from a compulsory transfer. There is a real
risk that the quality of advice will be greatly
diminished as people will be fearful about giving the
kind of advice they once gave. Often factual advice
can be unpopular. The Bill will have an opposite
effect to what the government is seeking to do. Not
enough time has been allowed for discussion of the
legislation. I suspect the government wants a more
flexible Public Service. The idea of having fewer but
larger government departments may not result in
what the government is seeking, although if those
large government departments are comprised of
small, highly accountable teams of people with a
strong sense of being part of a team, that is the right
way to go. In all the Ministries for which I had
responsibility I ensured there were teams of people
working well together and who had a sense of
excitement about the work they were doing. When
that was happening everything ran well. There are
many such small groups within the Victorian Public
Service.
Many public servants are alarmed, disappointed and
worried about the legislation. If the government
wants a more flexible Public Service and wishes to
move people around and do away with some of the
cumbersome mechanisms of the Public Service
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Board - some opposition members would not
oppose that - then this Bill will not achieve that; it
goes beyond that; it destroys most of the principles
that have underpinned a good Public Service in this
State and elsewhere.
We all agree that the Public Service has to be
continually reminded about being sensitive, faster in
the delivery of services, more flexible and more in
tune with the people it serves. At the same time, the
quality-control mechanisms within the Public
Service, that which we call due process, should be
maintained for the public and for the protection of
public servants themselves, the protection of the
advice they give and the work they carry out.
No time has been allowed for consultation on the
Bill. Do government members realise the shock
waves that have been sent throughout the
community, the Public Service and the public sector?
School staff would not have believed it four or five
weeks ago. They should have been told about the
legislation before the election. There is no excuse for
producing an election platform so lacking in
specifics that people's careers and lives will be
changed beyond their recognition within a few
weeks or months. I have no doubt that Ministers will
say that they had some misconceptions about the
legislation. They should spell out how they see the
legislation working and what protection will be in
place for good quality public service and advice.
We do not want to be party to misconceptions, but it
has been difficult to get precise and straight answers
to the questions we have asked. We can be forgiven
for believing the legislation has not been properly
thought out. A lot of people may say it has not been
properly thought out. The opposition has been
unable to establish many of the details that will
affect the people who constitute public sector
workers. This is extremely radical legislation. When
this Bill is taken in tandem with the Employee
Relations Bill, we have legislation that has the ability
to effect more radical change in the public
workplace than anything we have ever seen.
Nobody denies that there should be a capacity for
change, greater flexibility and an ability to ensure
that a laborious, cumbersome, time-consuming and
even sloppy Public Service should be changed, but
this is not the way to do it. The Bill gives away too
much. I do not say that only in a traditional sense. It
gives away too many good things which, in a sense,
have been time honoured. I know the legislation will
create a whirlwind. I fear a reaction from the public
whom the government and the Public Service are
there to serve.
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That is my concern and fear. We are throwing out
far too much by making these changes and knocking
away the underpinning of the Public Service as the
workers in the public sector understand them. These
change are far too radical. There will be no
protection for the workers or for the community.
That is what really counts in this debate.

place a greater emphasis on staff training to better
equip employees for their future career development;

Hon. ANDREW BRIDESON (Waverley)-I
support the Bill and oppose the amendment moved
by the Honourable David White.

The government will not sack one person but will be
offering voluntary redundancy packages. The
coalition also stated in its policy that it would:

On 3 October the people of Victoria voted for a
change of government. They voted for strong
government - for a government that was prepared
to implement new decisions. That is exactly what the
Bill will do; it will change the culture of the Public
Service. The people of Victoria voted for a change of
direction and for action to be taken to create jobs for
the record 270 000 Victorians who are out of work.
The government's overriding aim is to open Victoria
for business. It went to the people of Victoria with its
plans to reform the public sector. Victorians know in
their hearts that the coalition government must
control costs or become insolvent. This Bill will help
us on the road to recovery.
It is obvious from the comments this morning that
the opposition is totally unaware of what the
coalition went to the people of Victoria with. The
public sector changes were espoused clearly and
concisely in the coalition's policy document which
states:
A coalition government will:
recognise that sound employee relations is one of
management's key responsibilities;
require all departments to develop corporate strategies
to minimise and control unnecessary conflict;
introduce a new corporate industrial relations
procedure which will devolve responsibility to
departments which will be required to manage their
industrial issues according to a set of principles and
procedures;
implement promotion on the basis of merit and
performance;

What could be clearer than that? The policy
continues:

use natural attrition and redundancy programs to
enable a genuine reduction of public sector staff and
also to provide for the relocation of people within
agencies.

establish wage rates, taking into account the need to
attract and retain high calibre employees, the
productivity of the service, and the prevailing
economic circumstances;

We should remember the handouts that were given
to people like Morrow, Gordon and Parkinson by
the previous Labor government. The coalition is
putting on the table, before the people of Victoria,
the total package a public servant will earn. This
package includes superannuation, fringe benefits tax
and all other forms of remuneration.
The coalition also said in its policy that it would
increase fleXibility of the public sector through the
expanded use of contracts. The coalition does not
resile from that for one moment. The people of
Victoria wanted a changed Public Service.
The coalition also said it would expand the public
and private sector interchange programs. One of its
most important election promises was that it would
remove all compulsory unionism and preference
clauses by legislating for freedom of association.
The Public Sector Management Bill is one of three
major Bills the coalition is seeking to pass this
session. It appears that the opposition is not
particularly familiar with the objects of the Bill.
The government aims to promote among public
sector employees a spirit of service to the
community. The coalition is not a heartless group of
people; it believes in encouraging human
performance and will look after public servants. The
coalition does not denigrate them, because the
Public Service does a magnificent job for Victoria.
One of the objects of the Bill is to emphasise the
principles of merit, responsible management, and
competency and efficiency within the Victorian
public sector. Those principles are sought by all
businesses in both the public and private sectors.
Even union officers expect the highest propriety of
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their employees. The government is promoting
nothing new.
The legislation will bring Victoria into line with
other Australian States and the Commonwealth. It is
proposing nothing radical or new. Agreement has
already been reached with the State Public Services
Federation and the opposition on the proposal to
abolish the Public Service Board.
During the election campaign I visited some 7000 to
8000 homes in a door knock campaign. Many of the
people I met were public servants. I formed the view
from talking with those real public servants that
they wanted change. They were fed up with the
politicised Public Service that they work in.
Teachers, nurses, transport workers and clerical
officers stated that they were all fed up with political
appointments and, according to Mr White, with
political acquiescence. There will be no acquiescence
under this government.
Most people know that, in order to gain promotion
as advanced skills teachers in the teaching
profession, teachers were required to sign a
statement that they would implement government
policy. What further proof of acquiescence to a
government is needed? That behaviour will not
continue under the coalition government.
Let us look at a few of the facts about acquiescence.
The left-wing teacher unions control school councils,
principal selection panels, advanced skills teacher
selection committees, school administrative
committees, curriculum committees and regional
positions. In fact, teachers have said to me that many
of the regional and school support networks could
be identified in the branch lists of the Australian
Labor Party. That is how much influence the Labor
Party has had.
Mrs Hogg spoke about a scare campaign and the
fact that Public Service employees are scared about
what the government is proposing to do. I assure the
House tha t it is the scare campaign by the union
movement that has upset Public Service employees.
It is the lies from a desperate opposition, on what
they think is going to occur that has upset Public
Service employers. The opposition is waging a scare
campaign dragged across from New Zealand. That
is really what is upsetting public servants.
The coalition government does not intend to scare
public servants. The coalition government is seeking
a sound relationship with public servants and,
through the implementation of this Bill, the coalition
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will be developing a much better Public Service, one
that will be peopled not just by the apparatchiks
from the opposition when in government. The
Public Service under the coalition will work for the
service of all Victorians.
Mrs Hogg also spoke about the diminution in the
quality of advice. I do not believe that. The coalition
government will be going through the normal
procedures for selecting public servants. There will
not be.much difference between the selection
procedures adopted by the coalition government
and the previous government - Hon. Bill Forwood - We won't have so many
Ministerial advisers running the government.
Hon. ANDREW BRIDESON - That is so.
The aim of the coalition government is to create a
public sector for Victoria that is productive, efficient
and responsive to the needs of all Victorians. The
Public Service that the coalition government will
create will help the government overcome the
problems that it inherited from the Labor Party
rabble.
Hon. B. T. PULLEN (Melbourne) - I oppose the
. Bill and support the reasoned amendment. This
measure was not foreshadowed in any sense prior to
the election; in fact, it was denied. When the
likelihood was raised by an Age reporter,
Mr Kennett specifically denied that actions like this
would occur, that the Public Service Board would be
sacked and that senior executives would be put on
contracts. When the public sector unions raised the
matter with the coalition parties they were told there
would be no immediate change, that there would be
no abolition of the Public Service Board, but if
changes were contemplated they would occur only
after discussion with those affected. I reiterate that
this measure was not foreshadowed prior to the
election but in fact was denied.
The legislation removes permanency in the Public
Service. It removes the basis of fair, considered and
fearless advice. The effect of the Bill cannot be
underestimated by anyone who knows the
operations of the Public Service. All governments
rely on an effective, professional Public Service that
gives governments objective advice. The removal of
a secure career will engender a platform of
patronage that will undermine the Public Service. In
time, that will create a platform of corruption and
mistrust, because it is so much more possible under
these changes for Ministers to influence both the
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type of position and the style of the people who
occupy the position.
The discretion to exercise favours will be part of the
structure: whether people are to stay, whether
people will not be transferred, because there will be
that ultimate discretion not to transfer people,
whether to allow some people to stay on after 60
years of age and others to be compulsorily retired,
and so on. This will mean that to be out of favour
with the Minister could penalise a public servant not
only to his own detriment but also to the detriment
of his family.
That is an invidious pOSition in which to put people.
They will think twice about giving what they believe
to be the best, appropriate, and objective advice,
because they will not be confident that Ministers will
have the character and the ability to accept such
advice in the spirit that it is given and to accept that
there will be times when that advice is disagreeable
to the Minister, that it is not a personal reflection on
the Minister but professional behaviour on the part
of the public servant. That professional behaviour
will be threatened.
This is dangerous and reckless legislation. It will not
assist in the economic and social development of
Victoria. It will lead to a much less dynamic and
creative Public Service. It will not assist Ministers.
Ministers must deal with complex issues that
continually come before any government. Ministers
need to arrive at responsible plans and they must
make responsible decisions either to act in an
administrative sense or to present the matter to their
Cabinet. To do so Ministers require a Public Service
that is prepared to be creative and to do the extra
work and, in a sense, to protect the interests of the
Minister.
How can one expect the Public Service to do that
when it is under attack, when it is under threat,
when it is being devalued, and when it is being
treated as a commodity and regarded in the light of
a master and servant relationship, which is a return
to the 19th century mores of relationships between
management and worker?
How can one expect to continue to get quality
service from those officers? Victoria will suffer from
that. As Mr White indicated, government
administration is a complex balancing of issues
which are not just a matter of achieving the bottom
financial line. The bottom line is important, but the
way it is achieved is important also, as are the social
outcomes. The society that we now have in the late
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20th century is very demanding on all governments
in requiring consideration of a multitude of issues
ranging through social issues and environmental
issues that affect the long term as well as short term.
Governments require good officers, who have a
commitment to giving them objective and
professional adVice.
I have worked extensively in the Public Service. I
worked in the Public Service as a young engineer
and I have worked for both a Labor government and
a conservative government. At the time the Fraser
government was elected I was a senior public
servant in the Commonwealth, and shortly after that
I became the State director of a Commonwealth
department dealing with environmental housing
and community development. At that time the
Minister was Senator Ivor Greenwood. People who
remember Senator Greenwood will know that he
had a reputation as a very strong-willed, right-wing
person and as a man of quite considerable standing
in conservative politics.
I had the responsibility to do the normal things in
relation to the administration of government,
arranging appropriate itineraries, making certain the
Minister met the appropriate people in Victoria and
so on, and that was done by the people in that
department in a totally professional way. We
assisted that Minister in the normal way, and it was
the character of the Public Service at that time that it
could serve Ministers of different complexion. It was
a dramatic change in the policy context that this was
a department that probably had been pioneering the
development of environmental considerations in
Australia, which were not then well developed and
not as well understood in the Australian community
as they are today.
Advice can be given, but it may be unrecognised
and rejected. Certainly I had no fear that I would be
penalised if I provided advice about the
environment, a project or a position in Victoria. I
was able to gather information about a project, say a
freeway development project, and give advice, and
even though, because of the policy position of the
Fraser government, it would not receive the same
consideration as it would have received from the
Whitlam government, I never had the sense that my
career would be jeopardised and that I should think
twice about giving advice in an objective way.
During the Fraser period I received a promotion
based on my performance as a professional, as did
others. That is what a good Public Service is about. I
know of committed Labor Party people that were
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public servants and they worked after hours visiting
councils, because they were enthusiastic about their
jobs. They were also enthusiastic about supporting
their political party during election campaigns and
so forth, but they were discerning enough to
distinguish between their political views during
elections and their duties as public servants.
This Bill insidiously threatens people who hold
those views. It is necessary that there be trust
between the government and the Public Service. If
there were merit in the legislation there should be a
process for developing a mechanism for change. It is
also clear that progressive changes are occurring
outside the public sector. It is not simply a matter of
importing criteria from the private sector into the
public sector. Many private sector organisations are
taking on board the dynamics of more progressive
management staff relations. They are now more
aware that they can achieve a great deal by adopting
a cooperative process that involves their workers.
Better training encourages support from workers
within organisations. Many firms in the private
sector have realised that the master-servant
relationship is not the only way to go. It is not a
matter of putting fear into the hearts of workers to
make them work harder. What is required is
cooperation and management skills.
Conflict and mistrust destroy productivity.
Successful firms engender a spirit of cooperation
between the workers and middle management so
that common interest objectives are achieved. This
Bill is a backward step. The people who created this
model do not understand the human dynamics of
large organisations that handle complex issues. The
model of the headmaster-prefect relationship is too
simplistic a model for a good organisation. It is a
hierarchical model and it is not in harmony with the
support senior executives need from those
throughout the organisation.
The Department of Conservation and Natural
Resources is an example. There are many people in
that organisation from whom advice is required
because they have particular expertise. The services
of these specialists are necessary to work through
issues to reach appropriate solutions. It is not a
matter of a managerial structure but a structure in
which everybody pulls their weight. Esprit de corp
and commitment are necessary.
Hon. M. A. Birrell - You had four permanent
heads in five years; it worked well!
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Hon. B. T. PULLEN - The Leader of the House
is so arrogant that it is blinding him to the situation.
He bats away the criticisms by projecting an image
of perfection. He has a serious problem with the
sinking morale in his own department. I
acknowledge that it does not relate to him
personally -as was said at the 40th anniversary of
the Victorian National Parks Association the other
day. He has done his homework. He has established
credibility in relation to conservation and
environment. This is not a personal point about the
ability of one person. Currently, his department is
about as dynamic as a glacier - it is not
performing - as is the case in many areas of the
Public Service.
The department does not know how it is regarded or
what is expected of it. It does not understand what
the future holds. It is not performing at all. It is
gloomy, and the amount of contact I am getting
from it is amazing after such a short time of the new
government. There were many areas where there
was goodwill in the department. Nothing could
have prevented the incoming Minister from enjoying
that goodwill. It is extremely naive and arrogant of
the Minister not to recognise that this is not a matter
of politics, because some of it comes from people
who are much closer to the National Party's basic
pOSition. I am confident that it was not because of
my party that these people have misgivings and are
unsure about their future. And it is probably worse
in other areas of the Public Service.
The government will not get the service it needs
from public servants if it does not respect the Public
Service. A lack of consultation without any attempt
to explain the benefits, if any, of such sweeping
change is a formula for disaster.
Hon. W. A. N. Hartigan - We will see, won't we!
Hon. B. T. PULLEN - Victoria will be the
beneficiary of a decline in standards of the Public
Service. It is important that the Public Service is not
static and that there is change. One of the important
areas for change is as a result of people coming into
senior positions laterally from the private sector and
the universities and bringing in different
experiences. An important component of revitalising
any organisation - in this case the public sector that has not been sufficiently recognised is the
injection of talents at the bottom of the organisation.
I was very aware during my period as an engineer in
the Public Service of the beneficial effect of cadets
from university entering the Public Service and
bringing with them a new set of professional
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attitudes that permeated to the senior professionals
in the same area.
When I was a young engineer other young engineers
who came from courses I was attending were much
more aware of various aspects of engineering than
those who occupied senior positions. The young
engineers were aware of links between engineering
and environmental issues and had been informed
and were therefore more aware of the social aspects
of engineering. They saw engineering not just as
instrumental but as a broader occupation. They
came with new technology, including the capacity to
use computers, and a better grasp of economics. The
fact that the courses had changed was enlivening
and beneficial to everyone. The young engineers and
architects played a role in enlivening and
challenging the departments into which they went.
For example, when building roads they raised
questions about design and planning and
community participation, both generally and with
local government, that was seen as necessary.
If the Public Service does not look like a career, it

will not attract the best talent. People with honours
degrees will not come to the Public Service, neither
will people who have the interest and the ability to
make the best contribution. They will not choose the
Public Service as a career as a first option and the
State will not have the benefit of their contribution. I
see a few nods from honourable members; obviously
they accept what I am saying as being absolutely
true.
If we want people to join any organisation one must

send out the message that people will be valued and
respected, that they will be able to make a
contribution and that their career advancement will
be based on merit. The Public Sector Management
Bill contains no such assurances. I do not believe
that many members of the government have had an
opportunity of being involved in the preparation of
the Bill. I do not believe either that they have been
consulted on its provisions. If they had been
consulted, they would not be as complacent as they
are about the implications of the measure. I believe
that the Bill has been thrust on them. They will
however have to wear it even though they have not
been part of Hon. K. M. Smith - Not true!
The PRESIDENT - Order! A number of
honourable members have taken to interjecting
while wandering around the House; Mr Smith
happens to be the one caught on this occasion. It is
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unacceptable to the proper working of the House. If
any interjections relevant to the debate are to be
made, they should be made from the honourable
member's seat, not from anywhere else.
Hon. B. T. PULLEN - I do not mind the
interjections, but I understand your point,
Mr President.
The matters to which I have referred are the
essential aspects of any measure such as the Bill.
They form the reasons for honourable members on
this side of the House opposing the Bill and
suggesting a better process that will respect the
Westminster traditions and will be beneficial to both
the people and government of Victoria.

In the end, a government does not benefit by having
a hostile, surly and distrusting Public Service. While
the process will be insidious it will eventually
establish a strong impediment to achieving any of
the government's goals. The Bill is totally
unnecessary. Its provisions cannot be linked - as
the government has attempted to link other Billsto the economic future of the State. The measure is
counterproductive and, as I said, insidiously so.
I turn finally to the issue of the mandate of the
government. As other honourable members have
said, the provisions of the Bill were not only not
foreshadowed but were even denied before the
election. The government is going beyond an
acceptable interpretation of the mandate it has been
given. If honourable members reflect on the election
honestly, they will agree that a correct reading of
how political events turned out shows that the
policy differences between the coalition and the then
government did not come to the fore. If one
considers the election in the broad, one must
concede that people decided - as they often have
before in difficult situations - that given such issues
as the level of unemployment the incumbent
government had had its chance. They decided that a
change was necessary. People are actually intuitive
about such things; I do not deny that.
Anyone who tries to extrapolate from the election
result that the people of Victoria were aware of the
factors underlying the policies of both sides and
aware of all the minutiae of the policies, whether
they had been publicised or not, is misreading the
context of the election.
Hon. B. N. Atkinson - Your members ought to
have been in the shopping centres with us -they
knew there!
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Hon. B. T. PULLEN - I am not attributing blame
or making any accusation as to whether the coalition
put out a particular policy or any policy was
appropriately canvassed. If one talks to people one
finds that they were not aware of policy issues.
Whether that was the fault of the parties, the press,
or just the context of the election, it does not matter;
they were not aware of many of the issues. I refer to
matters that go beyond the provisions of Bills that
have been introduced. They were not put before the
people so that they could have had an opportunity
of deciding on those matters.
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The opposition will be the beneficiaries of the
government's actions. Unfortunately Victoria will
not be the beneficiary. The opposition will be seen to
have been much better in government by contrast
with the present government. A gift has been given
to the opposition and to the unions. As I said, the
government will be dogged by the response from
the very beginning of its term of office. This week
Victorians witnessed what could happen when a
lightly organised demonstration of people is called:
some 200 000 people marched almost spontaneously.
Hon. W. A. N. Hartigan interjected.

The mandate claimed by the government is
extremely limited if one considers the issues about
which people were not aware. One need only
consider some of the policies that have been
dumped in the past few days when documents such
as the forests policy document have had pages
removed from them. There is plenty of evidence
that the mere presence of a piece of paper that is
circulated before an election is not enough to tell
people what the policy actually is.
The people do not understand what the policies of
the government are and therefore the government
has no right to complain that the people should not
object. People are objecting because they believe that
they were not made sufficiently aware of the
government's policies. Taken in conjunction with the
changes to employee relations, the Public Sector
Management Bill contributes to creating a set of
changes that people did not expect. They have every
right to object to the changes and they will continue
to do so.
Members of the Public Service are prisoners; they
cannot move out of their situations. The Bill affects
them directly and their only recourse is to object by
way of not performing. That is the inheritance the
government will get from the way it has introduced
the proposed legislation: a non-performing Public
Service that will distrust the government. It is very
hard to come back from that position. Even at this
stage it will require an enormous effort by the
government to recover from the situation it has
created among members of the Public Service in
Victoria. The government will be dogged
throughout its term by what it has done. It will not
have the support or trust that it could have had
among members of the Public Service. The more it
pursues such a course without consultation, the
more it attempts to bring about change by fear, the
more it will be faced with such a response.

Hon. B. T. PULLEN - Members of the
government cannot laugh it off - and it will
continue. For those reasons I am extremely
comfortable in opposing the Bill and in supporting
Mr White's reasoned amendment.
Hon. B. N. Atkinson - You might go and
address the 150 people who have gathered outside
spontaneously.
Hon. R. S. IVES (Eumemmerring) - I begin my
speech with a reference to the reflection by
Mrs Hogg, who said that we on this side are not
arrogant, but we are fearful and apprehensive. Now
we seek information. We wish to be assured that the
government knows what it is doing and that it can
give members of the opposition answers to their
questions.
Mrs Hogg expressed the hope that honourable
members opposite who contribute to the debate may
have some influence within and knowledge about
their own party system, and that they may enlighten
us on policies. We do not wish to peddle
misinformation; we want to give the new
government a fair go. If we are wrong, please tell us
where we are wrong.
Hon. W. A. N. Hartigan - We don't have the
time.
Hon. R. S. IVES - Let us look at two
contributions from opposite, and the answers given
to the House. The House has heard from Or Wells
who, like me, represents the Eumemmerring
Province.

Honourable members interjecting.
Hon. R. S. IVES - I have no intention of
shouting over or answering interjections. Like his
idols the late Sir Wins ton Churchill and Sir Robert
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Menzies, Or Wells seems to believe that if he makes
a flamboyant speech the problems will disappear,
just as the government says, "If only we can get
these Acts through Parliament quickly and brutally
and forcefully, and push them into the community,
the problems will go away". The problems will not
disappear; in fact the government's problems will
just be starting!
What did the House hear from Or Wells? A quote
from a speech made by Churchill in 1951! By and
large most people on this side know only too well
about Churchill's disastrous economic and social
policies; a quote from Churchill, uttered in 1951, is
not relevant to Australia in the 1990s.
Or Wells also said we should be like the United
States of America, and that Americans have a
tradition of political patronage of the Public Service.
Theirs is a different culture and they have a different
history. Considering its great resources it cannot be
said that the USA has adequately managed those
resources for the benefit and welfare of its citizens.
Would Or Wells really want a Los Angeles police
force in Victoria? Is he suggesting we want a
Louisiana school system, or would he be content
with a Nevada gaming commission? I would say
not! If he wishes to make such facile and specious
international comparisons he should look at one
important difference between the USA and
Australia, which must be apparent to every
honourable member who has spent the past three
weeks in this House; namely the separation of their
legislature from the executive government. No
American legislature would endure what this
Parliament has for the past three weeks.
Under our system where there is no separation of
the executive from the legislature we have seen how
a government can dominate a Parliament.
Parliamentary practices, traditions and conventions
have been drawn up to allow the Parliament to
contemplate, criticise and examine the task of the
executive. This government completely and
absolutely refuses to abide by such conventions. We
have seen passed through this House a raft of major
legislation that will completely change the State. We
have seen second-reading debates ruthlessly
guillotined in the Legislative Assembly. We have
found that by and large second-reading debates
immediately follow second-reading speeches,
decisions are made, and their effects have been
pushed through in the middle of the night.
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In this situation perhaps Or Wells should
contemplate that certainly in the USA no legislature
would allow an executive to get away with what has
been happening here. If he wants to make silly,
specious and flimsy international comparisons he
should make sure they are accurate, point by point.

Or Wells said that, when in government, the Labor
Party criticised the Public Service. Of course we
criticised the Public Service and of course there is
always tension between the government and the
Public Service, but in no way did we attempt to
evade the Public Service Act with all its limitations
and constraints.

The difference between this government and the
former government is that if the new government
does not like something or some element that might
oppose it, it attempts to drive it from the field
completely! We respected the Public Service. It may
be all very well for honourable members opposite to
jeer, but when a respected former Minister
responsible for Significant achievement like
Mrs Hogg speaks about her respect for the work
done in the Public Service I suggest they keep their
silly sneers to themselves!
I very much respect the address given by Mrs Hogg
to this House. She detailed her own direct
experience as a Minister of considerable standing
and considerable achievement; she spoke about her
respect for the Public Service.
Again the government members - particularly
Or Wells - mentioned bullyboy tactics. They
should remember the recent bullyboy tactics the
House witnessed with the forms and traditions of
Parliament being abused by the executive.
Legislation that changes this State, and which
radically changes the lives of thousands of people,
was pushed through this House without adequate
consideration or consultation.
Or Wells quoted a Menzies speech made in 1966 the Menzies whose claim was that he believed in the
top dog! However, for all his belief in the top dog, he
did believe in tariffs and in government
intervention; he did believe in proper and decent
welfare positions and, by and large, his record on
civil rights once he got his paranoia about the
Communist Party out of the way was exemplary. By
comparison with this government
Sir Robert Menzies is looking better and better.
Then we had quotations from the former Prime
Minister, Malcolm Fraser. We heard about Fraser's
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desire to get politics off the front pages of the
newspapers but we saw what happened to him - a
man now held in contempt by his party as not being
radical or reactionary enough, not being gung-ho although in retrospect he is looking better and better!
Again Or Wells raised the issue of debt and said that
the level of State debt was not revealed before the
election. However, I remind the House that it was
revealed in the Nicholls report, and that when
revealed the new government had sufficient respect
and regard for the report produced about the State's
economy to appoint Mr Nicholls head of its
Treasury. It is totally incorrect to say that the level of
debt was not known before the election, because it
was investigated by the man in whom the
government obviously has much confidence.
Then the House heard Mr Brideson echo old claims
that most things were put before the people. Most
things were not put before the people prior to the
last election. The Public Service had no idea what
was coming. The notion was specifically denied, and
any suspicions were surreptitiously and falsely laid
to rest. It was again said that we need to get back on
the road, that we need people like Churchill and
Menzies. Fixation with the great leaders was
repeatedly expressed.
Or Wells also said that we need to be like Japan. I
remind Dr Wells that in Japan consultations and
consensus are taken to the nth degree. The Japanese
spend about 90 per cent of their time planning and
consultin~, and about 10 per cent implementing. The
Americans spend about 10 per cent of their time in
planning, and about 90 per cent in implementation.
I can see what will happen with this government: it
will spend about 5 per cent of its time planning, 10
per cent in implementation, and about 85 per cent of
its time correcting the mistakes it should have seen
in advance but which were made because of its lack
of consultation.
The suspicion is that, again, this Bill was drafted by
legal firms without knowledge of Parliamentary
drafting; perhaps by legal firms used to drawing up
leases and contracts. The Bill was put before
Parliament without scrutiny and rammed through
both Houses without any consultation.
Our fear is that even members of the government
party do not know what they are talking about.
Time after time Mrs Hogg has tried to get
information from the Minister for Tertiary Education
and Training - a respected, decent and intelligent
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man, a man with some standing in the Liberal
Party - about the consequences of this legislation
on TAPE teachers. Night after night she has tried to
obtain a few basic answers, but every time the
Minister has not known or has been unable to
answer.
What sort of consideration has the government
given to the legislation that it is now trying to push
through this House?
Or Wells said that everything was the fault of the
previous government. I say to honourable members
opposite: it is time this government grew up. The
sorts of decisions it is making and the sorts of
priorities it is exercising cannot be blamed on the
previous government. The mistakes are all of its
own making and it has to live with them!
It is often said that the things that undo us politically

have already happened, and in the government's
case that is true. Many thought the election
campaign was being fought on the need for rational
policies, but what we have instead is a vicious and
brutal right-Wing agenda that is using the current
economic situation as an excuse to push through a
policy and program that will make things worse. So
much for Or Wells and his fatuous, gratuitous
comments.
Mrs Hogg rightly asked, in an almost placatory tone,
for information and answers, because the
community wants to be assured that the government
knows what it is talking about. We thought that
Mr Brideson, the second speaker for the
government, might have more knowledge and
provide some answers, but all he could say is that it
is the policy of the government to wipe out
compulsory unionism. I have news for Mr Brideson:
there is no compulsory unionism in the Public
Service. Once again it is a case of government
members believing their own rhetoric. The Public
Service is one sector of the work force that is not
highly unionised, although that may change
radically overnight.
The difficulty with this legislation and the other
government Bills is that they are introduced as
tablets of iron, not gold. They are inflexible. They are
put forward with the arrogant doctrine of
infallibility. It is reasonable to ask: what consultation
has taken place; who has given the government the
advice to proceed with these matters; by what
process has the government arrived at it? The
opposition has not received an answer to those
questions except that they are policy issues and they
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will be pushed though ths place and become the
law of the land. It means there are no committees, no
review, and no communiy consultation. Because the
government's answers aId responses to our queries
are so inadequate we fea: that it does not know the
answers.
What effect are these polcies having on the
community? They are calsing fear and terror in
many sections of the Pubic Service. Public servants
will have no security of enure. They can be
removed or demoted. TIey can be victimised. These
people are buying house; and raising families; their
whole lives have been pedicated on having stable
incomes and secure futu'es. Now they have become
insecure. They are not gring to spend their
disposable income at a tine when the economy is
desperate for consumer !pending. They are terrified
and apprehensive, but tlat is what the government
has done.
The Public Service compises a large economic base,
but public servants will lOt be spending their money
in the lead up to Christnas. When the economy
suffers and the retail secor crashes, because public
servants, workers on Stae awards and others are too
frightened to spend thei: money, honourable
members opposite will le to blame. They should not
blame the former govenment; they should have the
guts to stand up and sa} ''This was our policy. We
thought ourselves infallble".
The government is playhg fast and loose with
human lives. Honourabe members opposite are in
the pleasant position of -eceiving good wages, a
pension and good workng conditions, yet their
government is putting a risk the jobs of hundreds of
thousands of people, wihout consultation, and
worse, without feeling tie need for consultation.
The government has no nandate because it did not
give any prior notice. Infact, when suspicions were
raised it deliberately am falsely denied those
suspiciOns. It not only a-gued against the abolition
of the Public Service Bocrd right up to the election
but also said that noth~ would be done without
consultation. This Bill alolishes the Public Service
Board and does not put n its place any type of
industrial relations procss. The government is
adopting a system of poitical patronage and is
abolishing normal and Jroper processes. Without an
umpire or proper rules If the game, political
patronage will become he main dynamism of the
Public Service.
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The government, no doubt, will hire many gung-ho
young executive types," Yes, Minister advisers" who
will say, ''Don't worry about the negative people
and the wimps or the people who will say that these
things have been tried 15 years ago and failed".
Those young people will claim that managerial
ability is all important, not any actual knowledge of
the field. The government already has people
seeking positions who will refer to their
management skills and their experience in the retail
industry or private enterprise! These crass, ignorant
people will push out dedicated public servants who
have worked in the field for years. The young
gung-ho types will give the government the advice it
wants and when they cannot deliver they will leave;
they will not have to live with their mistakes. That is
what the government is doing and will do by
making patronage the mainspring of the Public
Service.
The government is abolishing various awards under
which people work. It will place them on contracts
or freeze their award conditions. Workers will have
no award coverage, but will be employed under
individual or collective employment agreements.
They can be fined for breaches of the contracts; they
will lose effective recourse to appeal against unfair
dismissals and they will have no uniformity among
themselves.
It would be different if the government said, ''Look

we know the Public Service is different; we are
taking this into account. We are handling it and we
have thought through the process and this is our
strategy". Because the government does not say that
and cannot provide the answers the opposition has
no option but to anticipate the worst.
The establishment of a Public Service Commissioner
with an incredible workload is no answer. He has no
sanction or control of Ministers and senior public
servants. The government and Ministers will do
exactly what they want and they will not have the
protection of the Public Service Act which, with all
its constraints and frustrations, imposed rules and a
rational process. The former government was
prepared to work within those constraints.
Finally, departmental heads will be given the
primary responsibility for staff. I stress again that
the government is making political patronage the
main motivating factor and it will have to live with
that.
Hon. Bill Forwood - You made it an art form.
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Hon. R. S. IVES - We did not. The former
government operated within the constraints and
limitations of the Public Service Act. There was an
umpire and rules, but what this government is
doing is removing the umpire and tearing up all the
rules. Mr Forwood should not make those silly
interjections.

Sufficient evidence has been put to the Committee to
give it concerns about what will happen to institutional
memory. I have illustrated what institutional memory
offers. There is also concern about technical knowledge
and going back to basics in terms of legislation. If we
have people moving quickly in and out of the service
that will be one of the costs.

Mr White and Mr Pullen referred to the complexity
of the Public Service. Not so long ago the former
Federal President of the Liberal Party, John Elliott,
had a vague notion of becoming Federal Liberal
leader and in his own gung-ho way all he was
concerned about was the bottom line; having the
guts and the executive ability to clear through the
red tape! Fortunately he was unsuccessful in his
quest. The political process and the Public Service
does not operate like that because ultimately it is
responsible to its political masters. Under the new
regime the government will not be prepared to make
non-political decisions. Therefore due process is
important; it is not only what one achieves but how
one achieves it.

I believe there is a problem with politicisation. We
know about this factor in America. Contracts will mean
a higher cost when employing people because the lack
of permanency has to be offset. At a time of full
employment we have often wondered why the Public
Service officers receive lower salaries when those with
jobs outside the service had similar permanency. As the
economic conditions have changed that view has
changed. It is not difficult now to attract people outside
the service because of permanent employment
conditions.

Time after time the job of public servants has been to
get Ministers out of a mess. That obligation will be
removed. As a consequence, the government will
end up in a mess and will have only itself to blame.
As Mr Pullen said, the balancing of issues and
processes is important. Unlike the situation in
rrivate and non-profit organisations, it is the
balancing that is the all-important skill of the public
servant in protecting his or her political masters; but
the government has forgone that protection.
Nobody wants the Public Service to be inflexible or
static. It was the opposition, when in government,
that introduced the Senior Executive Service (SES)
and contracts into the Public Service. The Power
report set four criteria for the Public Service: equity,
merit, efficiency and effectiveness. The government
has made no attempt at balancing those four criteria,
it has thrown away equity and merit by promoting
its mates, and there will be neither efficiency nor
effecti veness.
I refer to the evidence given by Mr Honan, former
Chairman of the Public Service Board, to the Select
Committee on Government Appointments. At page
1989 on 29 July, Mr Honan is reported as having said:
The idea of a total SES under contract is one that I am
concerned about. There is a basic issue that needs to be
examined. We still have to examine the concept of a
career service and institutional memory.

Many points were raised by Mr Honan, a respected
public servant, who has given years of service to the
public in the Commonwealth and State spheres.
First was the issue of salaries. Why should a Public
Service head receiving a certain salary under the
previous government suddenly receive a vastly
increased salary under this government? Will it
improve the performance of such public servants
and make them more effective? It will not. The
second issue was politicisation. Without an umpire
or rules and constraints, politicisation will have the
effect we have feared and have seen operate in
America; patronage becomes the order of the day,
and the corollary of patronage is victimisation.
I turn to institutional memory. Institutional memory
is important, and it can best be illustrated by the
Department of Planning and Development. Clients
of the department have been paying off their homes
for 20, 30 or 40 years and have been connected with
the department and its predecessors for all of that
time. It can be claimed that clients of the department
know more about the policies of the department
than the persons employed on short-term
appointments in the department. Many measures
have been tried - in some instances the wheel has
been reinvented time after time.
At some stage I hope the Minister for Housing will
investigate the fascinating history of policy in his
department. For example, in the 1940s the
brainwave of the day was to build two-bedroom
homes because they were cheaper to build, and they
were designed to provide the opportunity to add a
third bedroom as the family grew. To this day there
are large numbers of two-bedroom homes
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throughout the inner suburbs designed to have third
bedrooms built on to them. Needless to say that
policy has now lapsed.
There is a body of tradition and knowledge about
housing. There are always the gung-ho people who
will say, 'We will produce what you want. Let's do
it this way. We will give you the result you want".
The people who have had a knowledge and
understanding of the housing policies that have
been followed for decades will be pushed aside
under the system the government proposes.
When the government produces its own mess
without the protection of the Public Service, it will
have only itself to blame. One of the jobs of the
Public Service is to protect Ministers from making
silly mistakes. Public servants will leave and the
government will be left with a mess - serve it right!
The opposition is interested in a flexible, leaner
Public Service, one that is prepared to change with
the times, but the policies of the government go far
beyond what is now needed to reform the Public
Service. The baby will be thrown out with the bath
water in a callous, ruthless and stupid way by this
legislation. The government is using the current
economic climate as a smokescreen to promote rabid
right-wing policies. It has been demonstrated today
in both debate and answers to questions that the
government does not fully understand what it is
doing. Sadly, the very worst that can happen to
government members is that they can be thrown out
at the next election. In the meantime the government
will have blighted and wrecked the lives of
thousands of people, but it will say, 'We have no
responsibility for them. We had the answers. We
had the right agenda but it was reality which failed
when it did not live up to our expectations". But this
right-wing agenda has been rejected in most other
parts of the world. That is the real tragedy.
Sitting suspended 12.59 p.m. until 2.3 p.m.
Hon. D. T. WALPOLE (Melbourne) - The Bill
massively changes the manner in which people are
employed in the public sector. Those changes have
not been worked out on the basis of equity, merit or
efficiency, which is the guise under which the
changes are to take place. When equity and merit are
thrown out the window, so is efficiency.
Permanency in the Public Service will also be
abolished. Permanency provides the security
required by public servants that allows them to
work free of the fear of political assassination. In its
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place there will be a system of political patronage
where public servants will advance their careers not
by demonstrated professionalism but by
acquiescence and obsequiousness.
The Bill puts aside the Westminster principle that
underlies the basis of a democratic and political
Public Service. Appointments based on political
patronage will be at the whim of the Premier and his
Ministers, as will dismissals. At the very time
government members talk of Parliamentary career
structures - an excuse for getting their snouts in the
trough - they remove the career structure in the
Public Service.
Currently annual leave, sick leave, parentalleave,
accident make-up pay and overtime penalty rates
for shift workers are governed by regulations and
determinations under the Public Servants Act 1974.
With the enactment of this Bill only those
regulations and determinations that are consistent
with the Employee Relations Bill will apply. Other
regulations and determinations will expire on
1 March 1993. Other members of the opposition
have already put on the public record their views
about the Employee Relations Bill, in which the
government seeks to take away benefits workers
have had for many years.
Hon. K. M. Smith - Rubbish!
Hon. D. T. WALPOLE - The Honourable Ken
Smith put his foot in his mouth yesterday and the
Leader of the Opposition forced it down Mr Smith's
throat. I suggest you put your foot back in your
mouth now.
The PRESIDENT - Order! The honourable
member should address his remarks through the
Chair.
Hon. D. T. WALPOLE - I suggest that Mr Smith
put his foot back in his mouth because that may
raise the standard of the debate.
Public holidays are to be reduced under the Bill.
Melbourne Cup Day holiday will be taken away
from workers who have enjoyed that holiday for
years. If Australia Day falls on a weekend, as it did
this year, it will not be observed on a week day. If
New Year's Day or Christmas Day falls on a
Saturday it will not be observed on a week day. The
government ought to do away with Christmas Day
altogether because under this government people
will not have the money to enjoy it anyway.
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Again, the government has failed to consult with
those who will be affected by the Bill. It is seeking to
ram the Bill through both Houses wi th li ttle
discussion or consultation. On 2 September this year
the General Secretary of the State Public Services
Federation, Jim Young, wrote to the then Leader of
the Opposition saying:

4.

Does the coalition support the continued application
of the merit principles as outlined in section 15A of
the Public Service Act and the associated hearings
process undertaken by the Office of Merit
Protection in relation to grievances of individual
officers and employees?

5.

Will the coalition abolish the legislative provisions in
the Public Service Act regulating the entitlements
in respect of long service leave, annual leave?

6.

Does the coalition support the preservation of the
present parental leave provisions (maternity,
paternity and adoption) available to persons in the
Public Service?

7.

Will the coalition require that unfair dismissals of
persons in the Public Service be the subject of civil
court proceedings rather than the processes
contained in Part V of the Act in relation to
discipline?

Dear Mr Kennett,
Re: Liberal/National Coalition Policy - Industrial
Relations
I write on behalf of members employed in the Public
Service to clarify the application of the above policy to
persons whose employment is regulated pursuant to
the provisions of the Public Service Act 1974.
The regulation of employment of persons employed in
the public sector is spread across three jurisdictions as
follows:
Australian Industrial Relations Act - 77 000
persons approx.
Victorian Industrial Relations Act - 130 000
persons approx.
Public Service Act 1974 (Victorian) - 42000
persons approx.
The Victorian Public Service Board is presently the
industrial tribunal in respect to persons employed
pursuant to the provisions of the Act and as such the
Public Service Act and determination of the board
constitute an exclusive employment code.
I have noted that the coalition's policy is silent on the
question of the future regulation of the terms and
conditions of employment of persons employed
pursuant to the Public Service Act and accordingly seek
your response to the following matters.
1.

Is it the coalition's policy to maintain the Public
Service Board as an independent industrial
tribunal for the regulation of the terms of
employment of people employed in the Public
Service?

2.

Does the coalition intend to abolish the legislative
provisions regulating the terms or conditions of
appointment or employment in the Public Service?

3.

The coalition's policy supports promotion on the
basis of merit and performance. Does this mean
the coalition supports the continued operation of
the Promotions Appeal Board and the mechanisms
provided for in the Public Service Act?
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I would appreciate your written response by
9 September 1992 to the matters raised as they are of
significant interest to members employed in the Public
Service and your response will no doubt play some role
in shaping their voting intentions.
Yours faithfully
Jim Young,
General Secretary.

Mr Kennett responded on 7 September 1992:
Dear Mr Young,
I acknowledge your letter dated 2 September regarding
the future of the Public Service Board and personnel
procedures contained in the Public Service Act which
relate to issues like long service leave, annual leave, etc.
The coalition has no plans for immediate change or
abolition of the Public Service Board or the Act itself.
Indeed, were we to contemplate change, it would occur
only after discussion with those directly affected, that
is, your members. We would expect to talk with your
association on matters of government policy which
affect your membership.
You can assume from my response that should the
coalition be given the responsibility of government
after 3 October, all of the issues you raise in points 1 to
7 would be discussed were we to contemplate change
at some future time.
Yours sincerely,
Jeff Kennett
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Did he follow any of that through? After receiving
that letter, the State Public Services Federation in
good faith printed it on the front page of its journal.
Many people were conned and deceived into
supporting the coalition parties at the election. After
the election, what did the Premier do? He went back
on it!
Not only did he abolish the Public Service Board but
he did not consult with the employees or the
federation as he had stated in that undertaking.
What a disgrace! As a result of that, members of the
State Public Services Federation are maintaining a
vigil on the steps of Parliament. That will continue:
every day members of the coalition will know of
their anger. They are also contemplating action that
will disrupt the working of this Parliament. I guess
no one really wants that, but the coalition
government has forced these people into a corner
where they have no option but to fight.
If efficiency in the Public Service is to be maintained,
it is time for the government to sit down and start to

talk rather than to beat people about the head with a
baseball bat.
This Bill puts government employees under the
provisions of the proposed Employee Relations Act
with all its attendant restrictions on rates of pay,
penalty rates, condition~ If employment, and so on.
Under that proposed Act, employees can be fined
for being in breach of an industrial agreement.
If the government wants to go down that track, it

can do so, but it will have plenty of time and
opportunity to gaol workers because, I assure the
government, workers will not be paying those fines.
Under this Bill and under th,~ proposed Employee
Relations Act, staff of the Pul :ic Service will lose
their right of appeal against decisions affecting their
employment and they will be subject to diSCiplinary
proceedings that might result in the imposition of
criminal penalties. They will also suffer reduction in
salaries or classifications, and will be liable to
suspension or dismissal.
This is just another part of the total package that is
reducing Victoria to some sort of social laboratory.
The victims of the experiment are the Victorian
people, and the person conducting the experiment is
some sort of modem Josef Mengele, Josef Kennett.
The PRESIDENT - Order! This House will not
tolerate comments like that, and I ask the
honourable member to withdraw the comment.
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Hon. D. T. WALPOLE - I withdraw the
comment in deference to you, Mr President.
I believe the result of this legislation together with a
whole raft of other legislation that is being forced
through this House and the other place will reduce
Victoria to some sort of State of penury. I oppose the
Bill.
Hon. D. A. NARDELLA (Melbourne North) The Bill establishes not radical changes but extreme
reactionary changes. The Liberal and National
parties are supposed to uphold convention; they are
supposed to be conservatives; they are supposed to
respect institutions, many of which they themselves
have built up over a long time. Supposedly, too,
they understand and believe in the Westminster
system. Indeed, in his speech on behalf of the
government the Governor said that under the
Westminster system this Parliament would be
strengthened. Members of the coalition government
are supposed to protect and nurture the
Westminster system, but what are they doing? They
are wreckers! They are absolute wreckers of the
Westminster system as we know it and as it has been
protected over many years. They show no respect
for the Westminster system. They show no respect
for the time-tested and well-serving institutions that
have been built up.
When did all this start? I invite honourable members
to recall 11 November 1975. That date is as easy to
recall as the date that President Kennedy was
shot - most people can recall what they were doing
on both those dates, and I certainly can. The date 11
November 1975 was one of the darkest days in this
country when the Westminster system and the
institution of Parliament were disregarded by the
conservatives in this country. That disregard is
continuing now. It is continuing not just in this Bill,
but with a raft of Bills. It is continuing with a whole
lot of people who are getting the sack. Institutions
presided over by judges are included. These judges
are wearing the wigs and the robes, but what is
happening to them? They are being sacked under a
Bill that will be debated later today.
Members of the coalition parties are the people who
are supposed to represent what is good and all that
is stable in this society. This Bill gets rid of
permanency in the Public Service. Honourable
members have referred to specific provisions of the
Bill; I shall refer to the people it affects.
When people apply to join the Public Service they do
so because they are attracted to it for a number of

PUBLIC SECTOR MANAGEMENT BILL
Friday, 13 November 1992

COUNCIL

587

reasons. Certainly, one reason is not the money. The
money paid to public servants is not the best money
that can be earned in the marketplace. People join
the Public Service for its conditions of employment
and for its permanency. They join the Public Service
also to contribute something to the community, to
serve the community. It is part of public service, and
that is why it is called the Public Service. They are
not there to politicise it, but to give advice without
fear or favour, to give independent advice critical to
the functioning of the government and of
government departments that serve this society.

Victoria. We do that to the best of our ability. We do
not protect the employers to the exclusion of the rest
of the community.

What will happen under the Bill? Its clauses say
very easily and very simply that public servants will
be disciplined and that they could well lose their
positions. Then the cronies will move in. The
legislation will make it easier for the government to
move them in.

A letter written by Mr Kennett when he was Leader
of the OppOSition has been quoted. That letter puts
the government to shame. He wrote to all public
servants in Victoria making certain guarantees.
ObViously, things change and they changed very
quickly because when Mr Kennett referred to
putting a consultative process in place - he was
referring to consultation with the State Public
Services Federation - that did not occur and
changes are now being made. Mr Brideson said
earlier that the government was not going to sack
any public servants. Those words will haunt every
member of the government.

Wha t is the real reason for the changes contained in
the legislation? The government wants to reduce the
Public Service even further. It is targeting
individuals. Before the election the coalition had a
hit list. I have not seen it but there is a hit list. I
would like to see it. The legislation will reduce the
living standards of public servants by taking away
their conditions and entitlements. More importantly,
it will cause fear to permeate throughout the entire
community.
If a public servant does not accept a transfer that
person could lose his or her job. A position could be
lost because a public servant does not carry out a
direction given by a department head. A public
servant may be told that he or she is to transfer to
the new office of the Department of Agriculture in
Bendigo. That person has a limited right of appeal.
The public servant has no other option than to go to
Bendigo.

Hon. R. A. Best - What is wrong with Bendigo?
Hon. R. J. H. Wells - He doesn't know where it
is.
Hon. D. A. NARDELLA - I have been to
Bendigo a number of times in my former
occupation. I have an affinity with Bendigo. Earlier
it was said that the opposition was not dealing with
the issues contained in the Bill. We are discussing
the Westminster system and how it operates. It was
also said that the opposition had a narrow sectarian
view and that it made narrow sectarian comments. I
assure the House that that is not the case. We
represent our constituents and all the people within

The Cain and Kimer governments did many things
for young people, poor people, employed people
and unemployed people. This government's major
philosophical backbone is medium and large
business. The government, through the reactionary
changes contained in the Bill, cares only for its
mates, the employers. No consultation has taken
place about the changes contained in the Bill.

Hon. D. T. Walpole - Especially when he talked
about "my government".
Hon. D. A. NARDELLA - Yes, those words are
going to haunt every member on the other side of
the Chamber because not only 7000 public servants
will go, as the Treasurer said in another place, but
probably 12 000 more will go over a longer period.
Approximately 19 000 public servants will get the
bullet, and not all will leave voluntarily or through
redundancies. Eventually, under the legislation,
people will be sacked on short notice, and that will
be done ruthlessly. Mr Brideson said that the
government would not sack public servants, but the
government has already sacked a number of people.
Honourable members need only look at what
happened to the judges of the Industrial Relations
Commission. They got the sack. Other members of
the judiciary under the WorkCover legislation will
be going. Those words are already haunting the
government.
Another matter that was referred to was the
compulsion to join unions within the Public Service.
Mr Forwood was asked by interjection earlier about
where the compulsion lies, but he could not answer.
There was a discussion about lies and distortions of
the trade union movement. Those lies and
distortions do not come from the trade union
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movement and they do not come from this side of
the House. They come from those on the
government side of the Chamber.
House divided on omission (Members in favour
vote No):
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Connard, Mr
Cox,Mr
Davis, Mr
de Fegely, Mr
Evans, Mr

Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Dr
Wilding, Mrs

Noes, 13
Ayes, 28
Forwood, Mr
Guest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Skeggs, Mr
Smith, Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs (Tell")
Wells, Dr
Wilding, Mrs (Tell")

Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Connard, Mr
Cox,Mr
Davis, Mr
de Fegely, Mr
Evans, Mr

Davidson, Mr (Tell")
Henshaw, Mr (Tell")
Hogg, Mrs
Ives, Mr
Landeryou, Mr
McLean, Mrs
Mier,Mr

Nardella, Mr
Power,Mr
Pullen,Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Craige, Mr

Kokocinski, Ms

Pair
Motion agreed to by absolute majority.
Read second time.
Debate interrupted.

Noes, 13
Davidson, Mr
Henshaw,Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr (Teller)
Mc Lean, Mrs
Mier, Mr

Nardella, Mr (Tell")
Power,Mr
Pullen, Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Craige, Mr

Kokocinski, Ms

Pair
Amendment negatived.
The PRESIDENT - Order! I am of the opinion
that the second reading of this Bill requires to be
passed by an absolute majority. The division will
establish those numbers. The question is:
That this Bill be now read a second time.

House divided on motion:

Ayes, 28
Asher, Ms (Tell")
Ashman, Mr (Tell")
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr

Forwood,Mr
GUest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Skeggs, Mr
Smith, Mr
Stoney, Mr

QUESTIONS WITHOUT NOTICE
VICTORIAN GAMING COMMISSION
Hon. D. R. WHITE (Doutta Galla) - I direct my
question to the Minister for Gaming. In view of the
fact that the Minister was unable to answer my
question yesterday, is he now in a position to say
whether Mr John Darcy Dugan received any
compensation; if so, how much; or does the Minister
consider himself bound by a confidentiality
agreement?
Hon. HADDON STOREY (Minister for
Gaming) - I thank Mr White for his question and
for his continuing interest. I refer him to the
comments I made yesterday in response to his
question without notice, and his subsequent further
question about Mr Dugan during debate on the
motion for the adjournment of the sitting. I
commented that pursuant to a Governor in Council
meeting Mr Dugan ceased to be Chairman of the
Victorian Gaming Commission.
Hon. W. A. Landeryou - Did he resign or did
you bribe him?
Hon. HADDON STOREY - He was replaced by
Mr Richards. They are the formal events that
occurred. Discussions were held between Mr Dugan
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and officers of my department and there were
understandings on which he was removed-Hon. D. R. White - Did that involve
compensation?
Hon. HADDON STOREY - I do not believe it is
appropriate for me to say any more about those
terms.

ROYAL MELBOURNE ZOO
Hon. W. A. N. HARTIGAN (Geelong) -One of
the great pleasures I have is taking my
grandchildren to the Royal Melbourne Zoo. Can the
Minister for Conservation and Environment advise
the House of the likely impact of proposed
industrial action on the zoo?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - I thank Mr Hartigan for his
question and agree with him that the Royal
Melbourne Zoo is one of Australia's great assets. It
should be recognised that over the years the zoo has
attained the position of being regarded as one of the
10 best zoological parks in the world.
Like members of the board of the zoo, I was
concerned to hear suggestions that the current
planned industrial action in the Public Service may
result in revenue not being collected at the Royal
Melbourne Zoo and that such action would
somehow have an impact on the government.
I make it clear to the House that, regardless of the
merits of the industrial action, it is extremely
misplaced if it targets the Royal Melbourne Zoo. The
zoo's budget is based on receiving a certain amount
of takings from the gate. In fact a large proportion of
the zoo's revenue is made up simply of the
admission fees paid by people who go to the zoo.
Far from any industrial action depriving the
government of revenue, if any industrial action
resulted in a reduction in the takings at the gate it
would deprive the zoo of revenue. The zoo needs
those funds; it has budgeted for them. Industrial
action that harms the zoo would be regrettable. I
emphasise again that any industrial action would
have no impact on the government but will have an
impact on all those who support the zoo and its
operations.
Today I was pleased to receive preliminary advice
that despite overtures made to the staff that they
should not collect revenue and should frustrate the
operations of the zoo, they are so conscious of the
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fact that such a tactic would not harm the
government but would harm the zoo that the
revenue has been collected.
Hon. Pat Power - You are not saying that
unionists are responsible, are you?
Hon. M. A. BIRRELL - I make it clear that union
members did have the interests of the zoo at heart.
They did not believe they would harm me or the
government; instead they realised they would be
harming the zoo. I am pleased that one of our great
institutions has not been affected in that way. I know
members of all political persuasions will agree that
the institution is one that we must support in the
future.

STATE DEFICIT LEVY
Hon. PAT POWER Oika Jika) -It has been
reported that the Municipal Association of Victoria
(MA V) believes councils could be sacked if they
refuse to collect the $100 Kennett home tax. On a
number of occasions the Minister for Local
Government has advised the House that he has
regularly -at one stage he used the word
"continuing" - consulted with the MA V about the
home tax. Will the Minister advise the House
whether the sacking of councils and/ or the
appointment of an administrator was canvassed in
those consultations with the MA V?
Hon. R. M. HALLAM (Minister for Local
Government) - To establish that I read the
newspapers, I have brought along the article to
which the honourable member referred.
Hon. Pat Power - You're wrong.
Hon. R. M. HALLAM - I am somewhat
perplexed by the report in the Herald-Sun to which I
presume the honourable member is referring.
Hon. Pat Power - You're wrong.
Hon. R. M. HALLAM - The article refers to
comments made by an executive of the MA V and
names him as Mr Tony lames. The State government
has the power of dismissal over municipal councils,
but the comments attributed to Mr lames are
fanciful; and if they were canvassed during the
discussions they were canvassed only by Mr James.
The Ministers involved in the discussions made it
clear that that scenario was not contemplated by the
government.
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Another comment raised as an aside in the article
that quotes Mr James is the claim that there was no
agreement arising out of the meetings that took
place during the week. I have a letter signed by the
Chief Executive Officer of the Municipal Association
of Victoria that acknowledges that agreement was
reached on a number of issues that arose directly out
of discussions about the State deficit levy.
I suspect that in this case the officer has been
misquoted. It is another instance of the media being
more concerned with what can be described as
exciting news rather than with the real situation.
I stand by the comments I made in response to an
earlier question from the honourable member when
I said that there has been close and continuing
consultation with local government. Nothing more
can be said about the situation alluded to in the
articles that appeared in the Herald-Sun or the

Melbourne Times.

BENDIGO CITY COUNCIL
Hon. R. A. BEST (North Western) - Earlier this
year there was a lot of controversy surrounding the
operations of the Bendigo City Council, into which
the former Minister responsible for local
government ordered an investigation. Much doubt
has been cast over the reputations of not only the
councillors but also the administration and officers
of the City of Bendigo. Will the Minister for Local
Government advise the House of the results of that
inquiry?
Hon. R. M. HALLAM (Minister for Local
Government) - In March this year the former
Minister responsible for local government
announced an investigation into the management
and operation of the City of Bendigo.
As a result of issues raised by the investigation the
then Minister wrote to the mayor, Cr James
Douglass, requesting that the council make an
immediate review of all aspects of the management
of the municipality.
The council acceded to the Minister's request and
appointed the management consultants Econsult
(Australia) to assist in that process. That review is
now well advanced.
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interest as required by section 81 of the Local
Government Act 1989.
The investigation also revealed that a number of
councillors and senior staff of the City of Bendigo
had not lodged their returns of interest on time. So,
there was a failing by both officers involved in the
administration and members of the council. The
Director of the Office of Local Government wrote to
the councillors and officers concerned advising them
that, although no action would be taken in this
instance, the Office of Local Government would
closely monitor future compliance with the
provisions of the Act.
While local government is demanding
ever-increasing autonomy, it should be remembered
that there is a quid pro quo: with increased
autonomy comes increased accountability. That
applies to senior officers as much as it does to
councillors, and not just those at the City of Bendigo.
A number of questions remain to be answered in the
investigation, which is yet to be finalised; however,
none of them relates to the City of Bendigo, the
mayor or the councillors. The results of the
investigation will be released when all those matters
have been finalised.
Prior to the election I asked the former Minister to
release the report. I gave a commitment that if I had
the opportunity to do so I would ensure that the
report was released as soon as possible. That
commitment stands. However, the report cannot be
released at this time because it contains, among
other things, charges and allegations which were not
substantiated by the investigation and which also go
to the issues surrounding the charges that have now
been laid against the mayor of Bendigo.
In those circumstances it would be extremely
inappropriate, unfair and prejudicial to release the
full contents of the report at this time. I find myself
in an embarrassing situation having castigated the
previous Minister and pushed for the release of the
report of now being in the position where I am
unable to proceed with an early release of that
report. I assure the House that the delay in this case
is purely to avoid any further prejudicial and unfair
consequences on those directly involved.

STATE DEFICIT LEVY
On 4 November, on the basis of legal advice on the
investigation, I announced that charges would be
laid against the mayor of Bendigo, Cr A.J. Douglass,
for failing to lodge a full and complete return of

Hon. D. E. HENSHAW (Geelong) - I direct my
question to the Minister for Local Government.
Many people believe they will be unable to pay the
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State deficit levy, the $100 home tax. The State
Deficit Levy Bill does not make explicitly clear to
people what direct consequences will ensue if they
do not pay the levy. Clause 10 is headed ''Default by
Council", but there is no corresponding clause
headed ''Default by Ratepayer". Will the
commissioner, on behalf of the government, pursue
individual ratepayers or will that be left entirely to
the discretion of the council?
Hon. R. M. HALLAM (Minister for Local
Government) - I hope I understand the thrust of
the question, as I had difficulty hearing it.
Mr Henshaw asked who will make decisions about
what should happen if an individual ratepayer does
not pay the levy.
I advise Mr Henshaw that when the Bill is before the
House he will be able to determine the exact
ramifications. A clause in the Bill provides that
where a ratepayer does not pay the levy, the levy is
not payable by the municipality. That is the first
point that should be understood. I also add, for the
benefit of Mr Power, that the clause was the
outcome of negotiations between the Ministers
involved and the Municipal Association of Victoria.
The Bill makes it clear that wherever the levy is
payable, any payment received by the council shall
be applied first to the settlement of the levy; so that
if a ratepayer refuses to pay the levy, which is
combined with the rates, that will constitute
non-payment of the rates. In that case the normal
provisions for the collection of unpaid municipal
rates apply.

CALOOLA TRAINING CENTRE SITE
Hon. S. deC. WILDING (Chelsea) - Will the
Minister for Tertiary Education and Training advise
whether the former Caloola training centre at
Sunbury will be used as a campus by a
post-secondary education institution?
Hon. HAD DON STOREY (Minister for Tertiary
Education and Training) - As honourable members
will be aware, the Caloola training centre at Sunbury
is no longer used for its original purpose. Some
months ago the Urban Land Authority offered the
premises as a Sunbury campus to the Victoria
University of Technology. The university is
interested in taking up the offer to establish higher
education and in TAFE opportunities at Caloola.
The matter is complicated by the fact that
Broadmeadows TAFE has a campus at Sunbury and
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the State Training Board agreed that a site would be
bought in the area for Broadmeadows TAPE. So at
least two post-secondary institutions are interested
in providing education - higher education in one
case and TAFE education in both cases - in that
area.
It is important to resolve the matter. The site is

suitable for a public purpose, and education is
clearly a public purpose. It would also be good for
the Shire of Sunbury and the surrounding area,
which has a low participation rate in education and
TAFE.
Mr Roper, the former Minister, flatly rejected the
proposal for reasons best known to himself; he
certainly ignored the dire need for further education
in this area. I believe the proposition ought to be
considered. I have appointed Or Ron Cullen to
review the situation and make recommendations to
me about the use of the facilities at Caloola for
educational purposes and the viability of the facility
given the level of resources that would be available
and the demand and need for higher education and
TAFE in that area. I have asked him to report to me
as soon as possible on those matters.

LAND CARE PROGRAM
Hon. B. T. PULLEN (Melbourne) - In response
to my question yesterday the Minister for
Conservation and Environment stated that members
of the coalition established the LandCare program
and the Labor Party did not encourage it. Given that
the LandCare program was established in May 1986
and LandCare groups date themselves from that
time, will the Minister provide the House with some
evidence to support his statement made yesterday?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - It is late in the sessional period
and if I was insensitive yesterday I humbly
apologise.
Hon. B. T. Pullen - No, just tell the truth!
Hon. M. A. BIRRELL - It is out of character for
me to be insensitive and I am ashamed!

MOTORCYCLE RIDER SAFETY
Hon. R. H. BOWDEN (South Eastern) -Is the
Minister for Roads and Ports concerned about the
incidence of road deaths involving motorcycles and
pillion passengers; and will he advise what action is
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being taken to reduce road trauma among
motorcycle users?
Hon. W. R. BAXTER (Minister for Roads and
Ports) - Mr Bowden has raised an important issue
because motorcyclists and pillion passengers are
over-represented in the road trauma statistics. They
comprise approximately 2 per cent of road travellers
in Victoria, but they make up 10 per cent of road
deaths. It is alarming to note that the decline in road
trauma among motorcyclists has not been anything
like that for other vehicular traffic where there has
been a consistent downward trend in the number of
deaths. This year, with more than a month to go to
the end of the year, there have been 47 deaths of
motorcyclists and their passengers, and when one
takes that figure for the rest of the year the number
will probably approach the 54 deaths that occurred
in 1989, which was the highest number of deaths for
a decade.
In answer to the second part of Mr Bowden's

question, tomorrow a free rider training day will be
held at the Aerospace Technology car park at
Fishermens Bend. Demonstrations will be given by
motorcycle instructors from VIC ROADS, Honda,
Australia Rider Training, Stay Upright and the
Victoria Police. Among those participating will be
Rob Phillis, who is known to motorcyclists as the
six-time Australian Superbike champion and who
came third in this year's world championship.
Hon. B. E. Davidson interjected.
Hon. W. R. BAXTER - I am pleased that
Mr Davidson is aware of Mr Phillis's reputation. The
day is aimed at encouraging the learning of
appropriate skills when riding motorcycles, and it is
important that as many riders as possible participate.

ROAD SPEED LIMITS
Hon. B. E. DAVIDSON (Chelsea) - Given that it
has been established throughout the world that
where speed limits are increased so too are road
deaths and serious accidents, how does the Minister
for Roads and Ports justify his populist policy of
increasing speed limits on some roads to
110 kilometres an hour, knowing that that increase
will certainly cause more trauma and road deaths, or
will he admit that it is an attempt to curry favour
with hoons and petrolheads?
Hon. R. M. Hallam - That is a top question!
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Hon. W. R. BAXTER (Minister for Roads and
Ports) - That is the sort of attitude from a member
of Parliament that brings this place into disrepute. I
would be interested to see the sort of evidence to
which Mr Davidson referred in his opening remark.
I remind Mr Davidson that the proposals regarding
speed limits largely resulted from an inquiry
conducted by the all-party Social Development
Committee. Its members recommended a wide
range of changes in speed limits, including the
application of a 110 kilometre per hour speed limit
on appropriate roads.
I take the opportunity of advising the House - and
particularly Mr Davidson - of the timetable for the
introduction of the 110 kilometre speed limit. It will
come into force at the end of February next year. It
will apply only on the Hume Freeway north of
Kalkallo, not including those parts of the freeway
not yet duplicated; it will include those parts of the
Western Highway that have been duplicated; and
those parts of the Princes Highway east towards the
Latrobe Valley that are duplicated.
The 110 kilometre per hour speed limit will not
apply to freeways such as the Tullamarine Freeway
where the density of traffic does not justify such a
speed limit.
If Mr Davidson has some material available that he

thinks I should see, I shall be pleased to receive it
from him.

COMMONWEALTH-STATE
GOVERNMENT HEALTH SERVICES
Hon. R. J. H. WELLS (Eumemmerring) -Can
the Minister for Aged Care advise the House of any
progress that has been made in discussions with the
Commonwealth government about the
establishment of multipurpose service funding for
health and community services in rural Victoria?
Hon. R. I. KNOWLES (Minister for Aged
Care) - I have previously advised the House that
the Victorian government has reached agreement
with the Commonwealth government on a set of
guidelines appropriate for trialing multipurpose
services in rural communities, to bring together
acute beds, nursing home beds, hostel beds and
community services.
I am pleased to be able to inform the House that the
Victorian government has submitted for
consideration by the Commonwealth government
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five locations where a pilot program may be
undertaken. They are Coleraine, Lismore, the
Macarthur-Penshurst area, Dimboola, and Kaniva.
Each of the areas has a small country hospital with
acute beds. There are some nursing home beds in the
locations as well as hostel beds and community
services such as meals on wheels. It is envisaged that
the pilot study will hold out the prospect of
achieving a more appropriate service for the needs
of older people in the localities. I shall be pleased to
inform the House of progress once the trials get
under way.

PUBLIC SECTOR MANAGEMENT BILL
Debate resumed.
Committed.

Committee
Clause 1
Hon. D. R. WHITE (Doutta Galla) - I move:
1.

Clause 1, omit this clause.

This amendment is consequential upon amendment
No. 27 standing in my name, so I shall foreshadow
my amendment No. 27.
The CHAIRMAN (Hon. D. M. Evans) - Order!
You may canvass both now. I take it you will test
amendment No. 27 on this occasion?
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Clause 2
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Mr Chairman, I shall now
speak generally on clause 2 in response to comments
made by opposition members who are now not in
the Chamber.
I understand the argument and concerns expressed
by the opposition. I do not decry the right or
perhaps the duty it has to outline those concerns.
At least some of the issues raised by opposition
members are largely more applicable to the
Employee Relations Bill in the sense of the potential
impact, as they see it, on employee rates and
payments. This Bill has no immediate and direct
impact on salaries and rights. Instead, those matters
will be subject to the Employee Relations Bill, when
it is enacted. I am not debating the relevancy of the
points raised. Certainly they are relevant but are
dealt with under other legislation.
The other central pOint is in relation to the speeches
particularly of Mr White and Mrs Hogg about what
is a good Public Service. Their desire for many of the
virtues and ambitions mentioned by those
honourable members and others would be shared by
any government. The question is how this works in
practice. There is an argument that the current
unamended system does not achieve the objectives
put forward by Mr White and Mrs Hogg.
Hon. D. R. White - We accept that.

Hon. D. R. WHITE - Yes. Therefore, I
foreshadow that amendment No. 27 will be as
follows:
27.

Insert the following New Clause after the heading
to Part 1:

"A. Purposes
The purposes of this Act are to ensure (a) efficiency and effectiveness in public
administration;
(b) merit and equity in public service employment;

(c) that public administration is carried out with
integrity, impartiality, objectivity and concern
for the public interest.".

It will provide a broad purpose of the Act upon

which all clauses are based.
Amendment negatived; clause agreed to.

Hon. M. A. BIRRELL - The central issue is one
of management. I particularly believe that, even if
you do give the secretary of a department - as the
position will be called - power to effectively select
the senior members of that department, it should not
mean he or she selects someone who bears the same
likeness as the secretary of the department. It would
be a bad secretary who effectively cloned his or her
presence through the Senior Executive Service (SES)
ranks.
Hon. D. R. White - I accept that.
Hon. M. A. BIRRELL - It could be argued that
that can occur under the Bill, but I believe it can also
occur under the present Act. Under either, it is
wrong and does not serve certainly the Minister or not for long, anyway -and, more importantly, it
does not serve the public interest.
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The characteristics put forward of impartiality,
willingness to criticise and a willingness to provide
advice - even though it is sometimes not wanted are characteristics we should and, I hope, always
will seek of public servants.
The truth is that the public servants we have ended
up admiring most are those who to a certain extent
have taken us on rather than the ones who are
compliant. It was often put to me when I made
freedom of information requests and gained access
to internal Public Service documents that reflected
on the views of public servants, or gave light to their
views, that such evidence or documentation would
somehow damage public servants. However, they
often made the best reading and evidenced the
greatest degree of research. While they may not have
reached conclusions I shared, they told us a lot about
the professionalism of the department involved.
If you receive advice that simply replicates, on the
ground of obedience, the views of the master, it is
not worth having. While it does not take us a long

way towards meeting the interests of both sides we are about as far apart as you can get - in the end
the structure has little to do with it because the
attitude of the people at the top is important.
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holidays. There is really only one substantive change
and that relates to Australia Day.
Australia Day is currently regarded as a holiday on
the day where the long weekend can most
conveniently be found. That is not what the majority
of Australians find sensible or a source of pride, but
it has been common practice. This Bill changes that.
As to the other recitations in the Bill in relation to
holidays, I am advised that there is no substantive
difference from what is contained in the existing Act.
It is true that Melbourne Cup day is not specifically
listed, but that is because it is not an event that must
fall on a particular anniversary as is the case with
Australia Day, Labour Day or the Queen's Birthday.
Hon. B. E. Davidson -It's a religiOUS holiday!
Hon. M. A. BIRRELL - Perhaps it is true that it
has an even higher status than some of the other
days! Current mechanisms allow flexibility if for
some reason the event caIUlot be observed on a
traditional day - for example, in the event of a
washout. It is listed separately to accommodate that
practicality. I shall be happy to respond to any other
matters raised by honourable members about other
clauses.

If a Minister appoints a permanent head in his or her

own image, he or she has made a mistake in the
beginning. If a permanent head then appoints the
SES in his or her own image, that compounds the
mistake. It will probably be in this place that we
hear about the mistake, or perhaps on the front
pages of the Age or the Herald-Sun. I hope we do not
go down that path.
Another matter raised is the role of the Public
Service Commissioner and what powers and
resources he or she may have. It has been suggested
that we need more than one Public Service
Commissioner.
Clause 17(1) of the Bill provides that resources can
be provided to the Office of the Public Service
Commissioner, to assist the commissioner in his or
her functions. It will be a substantial post, and I do
not deny that it will have a substantial workload.
The Bill copes with the need to be able to provide
extra resources. As in the case of the Ombudsman, it
will not be just the person at the top doing all the
work but many of the others in that commissioner's
office will do the work.
Finally, I briefly raise a matter on another quite
separate aspect of the Bill, namely, the change in

Clause agreed to; clauses 3 to 6 agreed to.
Clause 7
Hon. D. R. WHITE (Doutta Galla) - I move:
2.

Clause 7, lines 16 to 18, omit ", but may only do so in
the case of a senior executive position, with the
approval of the Minister".

The opposition argues that it should be the
responsibility of the Minister and the government to
have some input into the appointment of the
secretary of a department, and that the Minister
should have a view about staff appointments in the
rest of the organisational structure, but it is not
appropriate to hold a chief executive accountable for
the executive activity at the top of a department if
the person who is responsible for selecting the team
is someone other than the permanent head.
In a large corporation, the chairman can express a
view about the merits of an appointment, but the
chief executive who is responsible for the
organisation should be responsible for both the
organisational structure and the people who make
up the senior management team.
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It does not make sense to me to have a Minister

vetting the team. Governments comprise a range of
Ministers and a range of departmental heads. Not
every Minister will be equipped to make such
judgments.
A circumstance may arise where the secretary of a
department is asked to pursue a certain range of
activity. For example, the Minister for Local
Government has a complex portfolio covering local
government, regional development and WorkCare.
It is not clear to me whether there is a person in his
department who is responsible for regional
development. It is also not clear whether a person is
responsible for WorkCare. If the permanent head of
the department has no say over who the person
responsible for WorkCare is and who the person
responsible for regional development is, it is hard to
make him or her, as the chief executive, accountable
for performance in those two areas because the
Minister has imposed personnel on him or her.
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the creation of the position, which is subject to the
Minister.
Hon. C. J. HOGG (Melbourne North) - Is it
correct that the clause goes to the number of
positions and the level of classifications?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Yes, and the appointment to
them.
Hon. D. R. WHITE (Doutta Galla) - The
opposition takes that to mean the number of
positions in the SES plus their classification, which is
vetted by the Minister; so there is not a
disproportionate number of people at the senior
levels. The government is saying that the clause does
not relate to who actually operates in those
positions. On that basis, Mr Chairman, by leave, I
shall withdraw amendment No. 2.
Amendment withdrawn by leave.

The opposition believes that the nature and extent of
the relationship between the Minister and the
department should be confined to the selection of
the permanent head and not extended to the senior
executive positions.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - There may be some
misunderstanding about the clause. It relates to the
classification of positions rather than the people who
fill them. The government believes the departmental
head should classify and grade each position that is
created. If new Senior Executive Service positions
are created they would be subject to the approval of
the Minister.

Clause agreed to; clauses 8 to 12 agreed to.
Clause 13
Hon. D. R. WHITE (Doutta Galla) Mr Chairman, I will not pursue amendment No. 3 in
my name.
Clause agreed to; clauses 14 to 23 agreed to.
Clause 24
Hon. D. R. WHITE (Doutta Galla) - I move:
4.

Clause 24, lines 12 and 13, omit "give preference to
the person who is best suited to the position" and
insert "only appoint a person who does not hold a
position in the public service if satisfied that that
person's suitability for appointment to the position
is substantially superior to that of any person who
does hold a position in the public service".

5.

Clause 24, line 14, omit "whether a person is best
suited" and insert "a person's suitability for
appointment ".

Hon. D. R. WHITE (Doutta Galla) - This issue is
important for the sake of future debate in this
Chamber. Is the Minister saying that it is the
prerogative of the secretary of the department to
determine the personnel below the position of chief
executive? Clause 7(3) states:
A department head must classify and grade each
position created under sub-section (2), but may only do
so in the case of a senior executive position, with the
approval of the Minister."

Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Clauses 18 and 22 should
clarify the position because they make it clear that
the filling of positions is to be made by the
appropriate department head. Clause 7 applies to

Victoria is currently going through a recession. The
Public Service will be reduced in number by a
further 7000. Secretaries of departments and
Ministers are seeking to have some senior officers
redeployed. It is not the appropriate time to have
extensive external recruitment. Moreover, the basis
upon which external recruitment occurs, in the
interests of the taxpayer, should have regard to
whether a suitable person is available in the public
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sector, having regard to the argument that was led
during the second-reading debate, namely, that it is
more difficult to recruit adequate people from the
commercial, academic and professional sectors into
the public sector than is generally conceded by the
coalition.
Suitable people are not necessarily available at the
salaries being offered and the transition at the senior
levels is more difficult than most people realise. 1 am
saying that there should be recruitment, but on the
basis of the opposition's amendment.
Amendments negatived; clause agreed to.
Clause 25
Hon. D. R. WHITE (Doutta Galla) - I move:
6.

Clause 25, omit this clause.

The clause relates to legal proceedings not to be
brought in respect of appointments. The clause
reads in part:
(1) Despite anything to the contrary in the Employee

Relations Act 1992, any question concerning or
arising from the appointment of, or failure to
appoint, a person to a position or the entitlement
or non-entitlement of a person to be appointed to a
position or the validity or invalidity of any such
appointment is not an industrial matter within the
meaning of that Act and any dispute, or any
threatened, probable or impending dispute
concerning, or arising from, anything to do with
any such question is not an industrial dispute
within the meaning of that Act.

The opposition believes it is not appropriate for this
clause to be included in the Bill. It denies industrial
rights that an individual might want to pursue if the
existing appointment is not to be continued or if any
status in employment is lost. Essentially my
understanding of this clause is that it denies them
the right to pursue their claim industrially.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - This is a point of difference
between both sides of the House. 1 do not think it
will be resolved through discussion. It is an
important clause. Subclause (1) provides:
A Department Head, in making an appointment under
this Act, must give preference to the person who is best
suited to the position.

That person could come from outside the public
sector or from inside. It is likely that someone
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applying for an existing Public Service job will be
ahead of most other applicants if he is already a
public servant, given his understanding of the
system and the qualifications that he would have
built up within the public sector. So I do not expect
the clause will lead to radical change, but it is a
clause which says in the end that the assessment is a
matter of choosing between the people who have
presented themselves for a job and simply making a
judgment based on merit - that is, the aptitude, the
diligence and the conduct of the persons who are
presenting.
Hon. C. J. HOGG (Melbourne North) -On a
pOint of clarification; does it mean that there is no
appeal provision?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - It is not in this clause. We shall
be debating this in clause 45. Under clause 45(1)(c) a
tribunal can be appOinted to hear reviews and
appeals under the regulations and to monitor other
matters so mechanisms are available.
Amendment negatived; clause agreed to; clauses 26
to 32 agreed to.
Clause 33
Hon. D. R. WHITE (Doutta Galla) - I move:
7.

Clause 33, line 15, after "may" insert If, with the
approval of the Public Service Commissioner,".

I concede that what happened in debate on
amendment No. 6 was supposed to happen with
amendment No. 5 and we would have divided. I
took it that the Minister when debating amendment
No. 6 was responding to amendment No. 5.
Essentially the clause as it stands represents a major
change from the existing provision in section 57 of
the Public Service Act, which provides that the Chief
Administrator may request the board to inquire into
the fitness, capacity and efficiency of the officer to
discharge the duties of the office.
The provision requires no such inquiry in which an
officer or his representative may put alternative
information. It is left to the departmental head to act
and require a retirement or action under clause 79 or
the possibility of using the appeal process. Clause 79
must be read in conjunction with clause 105.
Regulation staff are being asked to take on trust that
the appropriate processes of review will be prOvided.
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It ~s clear is that the departmental head may act

WIthOut due process and a review of an unspecified
nature may be put in place. In the absence of an
effective process with some appeal rights, we are
saying that we would prefer that there be a capacity
for due process to occur by enabling the decision to
be verified and supported by the Public Service
Commissioner to minimise avoidable indiscriminate
acts against public servants.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Clause 33 makes it clear that in
the end the decision would have to be made by the
departmental head. In relation to what one hopes
would be the case of unfitness or incapacity of an
employee, once again clause 45(1)(a) and (c) would
have some application as guidelines on the issue. I
do not think the clause should be read in a bald
manner, but in the end a decision would have to be
made by someone and we believe it is correct that a
departmental head should have the ability in the
end to make the decision.
Amendment negatived; clause agreed to; clauses 34
to 40 agreed to.
Clause 41
Hon. D. R. WHITE (Doutta Galla) - I move:
8.

Clause 41, line 25, omit "must retire from the public
service" and insert "may appeal to the Public
Service Commissioner against the decision".

We cannot identity any mechanism that enables the
person to exercise the right to appeal against a
decision made by a department or departmental
head or secretary to suggest to an officer that the
person is to be retired.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - If this clause is passed it will
be subject to review next year. The government has
announ~ed a policy on c~mpulsory retirement ages
~ndfelt It should be subject to a review of the impact
It wIll have and how it could be done in the most
expeditious and fair manner, and how it could be
done more comprehensively than just amending one
Act. Therefore, clause 41 can be considered a
temporary clause and will be subject to complete
public review in 1993.
Hon. D. R. WHITE (Doutta Galla) - I seek some
further clarification and refer the Minister to clause
42, which states:
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An officer may continue in the Public Service after the
age of 65 years if -

(a) he or she is willing to do so; and
(b) the Minister so directs.

Is the Minister saying that people can be asked to
retire at 55 years of age?
Hon. M. A. Birrell - Or 60.
H?n. ~. R. WHITE. - I take it that what is being
provIded In clause 4115 extended in clause 42 and
must be applied universally. Is it setting out
compulsory retirement for every public servant? Is
the decision at the discretion of the secretary or the
departmental head? Does he or she decide from
among those who have attained the age of 55 or 60
years who will be compulsorily retired? Also, will
members who have attained age 65 years be invited
by their departmental heads to continue in
employment if it is the wish of the Minister?
Hon. C. J. HOGG (Melbourne North) - As I read
clause 41, an individual at age 55 years can seek to
retire. However, a Minister may ask a departmental
head at 60 years of age to retire and the
departmental head may in turn suggest to other
6O-year-olds that they might wish to retire. Is it true
that for people at age 55 years retiring would be of
their own volition?
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Retirement is discretionary for
people aged between 55 and 60 years.
Hon. D. R. White - And also for those people
aged over 60 years?
Hon. M. A. BIRRELL - Yes.
Committee divided on omission (Memben in
favour vote No):
Ayes, 27
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard,Mr
Cox,Mr
Craige,Mr

Forwood, Mr (Ttlltr)
Guest, Mr (Ttlltr)
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Skeggs,Mr
Smith,Mr
Stoney,Mr
Storey, Mr
Strong, Mr
Wells, Or
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Davis, Mr
de Fegely, Mr

Wilding, Mrs

The Minister may so direct if he or she is satisfied that it
is in the interests of the public service for the officer to
continue in the public service.

Noes, 13
Davidson, Mr
Henshaw, Mr (Teller>
Hogg,Mrs
Ives, Mr (Teller)
Landeryou, Mr
McLean, Mrs
Mier,Mr

Nardella, Mr
Power, Mr
Pullen, Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Varty, Mrs

Kokocinski, Ms

Amendment negatived; clause agreed to; clauses 43
to 46 agreed to.
Clause 41

Pair
Amendment negatived.
Hon. D. R. WHITE (Doutta Galla) - 1 move:
9.

This amendment is not dissimilar to amendment
No. 4.

Clause 41, after line 25 insert"( ) An officer remains an officer until the appeal is
heard and determined.
( ) The Public Service Commissioner may cancel or
confirm the decision appealed against.
( ) If the Public Service Commissioner confirms the
decision, the officer must retire from the
public service ....

Amendment negatived; clause agreed to.
Clause 42
Hon. D. R. WHITE (Doutta Galla) - I move:
10. Clause 42, line 30, omit "Minister" and insert "Public
Service Commissioner".
11. Clause 42, line 31, omit ''Minister'' and insert ''Public
Service Commissioner".

The opposition wishes to omit the word "Minister"
and insert "Public Service Commissioner". The
opposition is saying that a Minister should not
exercise that discretion, it should be exercised by the
Public Service Commissioner.

Hon. D. R. WHITE (Doutta Galla) - I move:
13. Clause 47, lines 4 and 5, omit "must act
independently" and insert "is not subject to
Ministerial direction".

The clause states:
The Public Service Commissioner must act
independently in relation to the performance of his or
her functions under this Act or the regulations.

The opposition wishes the clause to be amended to
ensure that the Public Service Commissioner is able
to act independently and, therefore, wishes to insert,
"is not subject to Ministerial direction".
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - This amendment would
weaken the clause. What Mr White is trying to do is
not the effect of the amendment he has moved. The
words "not subject to Ministerial direction" will
mean that the commissioner would not be subject at
all to the direction of a Minister. In the clause as it
stands, it is explicit that the commissioner must act
independently.
Hon. D. R. WHITE (Doutta Galla) - I accept
Mr Birrell's remarks and, therefore, I do not need to
persist with this amendment. I add that I am in some
difficulty with my briefing notes, as they are briefing
notes used in the other place, which amended the
Bill in the way it has been presented to this place. 1
accept Mr Birrell's assurance.

The opposition tested a similar amendment in its
amendment No. 8.

Amendment withdrawn by leave.

Amendments negatived.

Clause agreed to; clauses 48 to 58 agreed to.

Hon. D. R. WHITE (Doutta Galla) - I move:
12. Clause 42, line 33, after "service" insert ''having
regard to available staffing resources".

Subclause (2) reads:

Clause 59
Hon. D. R. WHITE (Doutta Galla) - I move:
14. Clause 59, omit this clause.
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The clause again excludes the prospect of an officer
taking legal proceedings against a decision of a
departmental head in an action that might be taken
against the individual public servant.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - This is not an absolute
prohibition on legal proceedings, which one can still
issue on a contract for non-performance; part of that
is made clear in subclause (4).
Hon. D. R. WHITE (Doutta Galla) - I wish to
clarify that. Subclause (4) states:
(4) This section does not prevent a person applying to a
court for review of a decision relating to the
employment of an executive officer other than in
relation to a matter referred to in sub-section (3).

My understanding is that clause 59 excludes the
existing right of a senior executive officer to take
action relating to appointment, such as
non-appointment, removal, retirement, termination
or remuneration or other terms and conditions, and
that, effectively, a person may not take legal action
or seek a review under this Act, to which the
Minister is saying that subclause (4) still enables a
person to apply to the court.
If the person is unable to appeal to the court in

regard to appointment, non-appointment, removal,
retirement, termination or remuneration or other
terms and conditions, how does subclause (4) come
to life? Under what circumstances and conditions
can an individual take action in court to relate it to
any matter regarding terms and conditions of
employment, or is the provision even more narrow?
If, as we are arguing, clause 59 excludes certain
action before the courts, subsection (4) may have
such a narrow application that it may not be of any
relief to an individual who is concerned about terms
and conditions of employment.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Under the provision the
relevant person would be able to engage in legal
proceedings -or, as is said colloquially, go to court
-over matters raised in clause 59 (1) (b) and (c). A
person would not be able to engage in an
administrative law procedure over a decision on
whether he or she should have been appOinted. A
legal mechanism is provided for such matters as
terms and conditions, remuneration and fulfilment
of contractual obligations.
Hon. D. R. White - So it applies to
subclause (1)(c)?
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Hon. M. A. BIRRELL - Subclause (1)(a), no; «b)
dnd (c), yes.
Hon. D. R. White - Thank you for that
clarifica tion.
Hon. M. A. BIRRELL - You are moving to omit
the whole clause.
Hon. D. R. WHITE (Doutta Galla) - We are left
with the situation that one cannot take legal action if
one fails to be appointed but one can take legal
action for removal, retirement, termination of
employment and so forth. The opposition is satisfied
with that explanation and it does not wish to
continue with its amendment.
Amendment withdrawn by leave.
Clause agreed to; clauses 60 to 71 agreed to.
Clause 72
Hon. D. R. WHITE (Doutta Galla) - I move:
15. Clause 72, omit this clause.

This is a controversial clause, to say the least. It
provides for the Minister to authorise a person to
enter the premises of any department or prescribed
office and to require the production of and
examination of any documents in the custody of any
member of the staff of any department or prescribed
office. It also requires any member of the staff of any
department or prescribed office to answer questions.
The clause provides that powers conferred by this
measure are exercisable in relation to a department
or prescribed office only after consultation with the
appropriate departmental head or prescribed officer.
We are concerned about the nature of the power and
the potential exercising of that power. The way the
clause is framed it provides a distinct possibility of a
capacity to intrude into, among other things, the
personal records of departmental personnel.
My view of relationships between the Minister's
office and the department is the same as that of all
Parliamentarians, that the Minister does not have the
right to move through a department in an arbitrary
fashion without the acknowledgment and
agreement of the secretary of the department. The
Minister does have the right of access to any public
servant and, in the normal course of events, to any
file. I note the qualifying provision under 72 (2),
which states:
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The powers conferred by this section are exercisable in
relation to a Department or prescribed office only after
consultation with the appropriate Department Head or
prescribed officer.

I accept that, but there is a possibility that a Minister
of any political persuasion, for whatever reason,
might decide that he or she wants information about
a particular public servant's background and the
Minister might want to see the personnel files of a
particular public servant, which include all that
person's dealings over a period of time. I urge the
utmost discretion in regard to such matters. It is not
appropriate for a departmental head to provide a
Minister with all the details of how an individual
public servant conducts himself or herself because
circumstances might be created where a public
servant may not be able to exercise his or her civil
liberties. I put it to the Committee that a public
servant, like any other individual, can belong to a
political party or organisation. Mr Strong is a
member of a political party and he also has served
the State Electricity Commission. It would be totally
inappropriate for any public servant's files to be
sought to discover whether that person was
appropriately serving his or her department at a
time when the Labor Party was in office.
A senior public servant in my former Department of
Manufacturing and Industry Development had
access to the most confidential and sensitive matters
of a political and commercial nature. He used to go
fishing, and still does, with the Speaker in another
place, Mr Delzoppo. I do not reflect on his fishing
ability, but in this case he dealt with issues of a most
sensitive political nature. He was a reliable and
sensible public servant and the former government
did not seek to know just what happened when he
went fishing with Mr Delzoppo. When the
government was informed about his activities it did
not intrude upon the professional working
relationship that it had with him, nor should it have
done so. Moreover, it would have been totally
inappropriate if we had sought to find out anything
further from personnel files about his career or his
other interests. VVe did not ask what a person's
political affiliations were. We wanted a professional
association.
I am concerned about the powers contained in the
clause because they might be used to pursue a
person on matters that do not relate to his or her
professional conduct. That power may intrude upon
that person's civil liberties.
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Hon. C. J. HOGG (Melbourne North) - I agree
with everything that Mr White has said, but it struck
me that the clause relates to the function of the
central agency; is that right?
Hon. M. A. Birrell - Yes.
Hon. C. J. HOGG - By "the Minister" the Bill
means the Minister responsible for the Act?
Hon. M. A. Birrell - Who, in this case, is the
Premier.
Hon. C. J. HOGG - It is rather like the Public
Service Board's capacity to investigate a leak?
Hon. M. A. Birrell - Yes.
Hon. C. J. HOGG - Although I believe those
words might invite Mr White's interpretation, I
wanted to clarify whether it had this meaning.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - There are a number of answers
to the question. The word ''Minister'' should read
"Premier", because he is the Minister responsible
rather than individual Ministers. This is the transfer
of a similar power, but it is differently worded, that
exists with the Public Service Board, and it ceased to
exist when the Premier or the Treasurer became
responsible for the board.
Under clause 72 (2) the power can be exercised only
after consultation with the appropriate departmental
head or prescribed officer which would involve, in
the case of conflict or controversy, the legal
requirement of consultation. Subclause (2) puts in
place a series of broad exceptions.
I agree with Mr White that this power would have to
be used with considerable sensitivity. Clause 72 (4)
should put that matter beyond doubt, because under
paragraph (a) it is clear that this part of the Bill does
not override any other Act that imposes a
prohibition or restriction upon the availability of any
information or the production or examination of any
documents or information. There is a raft of different
Acts to control that provision. The Bill does not
override any other Act that controls the availability
of information or the production and examination of
any documents or information. There are a number
of other Acts that control access for things like
Public Service records. Clause 72(4) also does not
override:
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... any privilege or immunity existing by custom or
convention.

There is no hidden agenda in that; it is a broad
protection, along the lines connoted by Mr White's
speech.
Hon. D. R. WHITE (Doutta Galla) - Members of
the opposition are still concerned because we think a
new power has been given to the Premier. We think
there is a boundary here that is not fully
appreciated - by the Premier, in this case.
We need some clarification from the government on
its intentions in respect of clause 72. I qualify what I
want to place on record by saying that I cannot
confirm that what I have heard actually occurred,
but I am led to believe it occurred. It is important
enough to place on record.
In the initial period after forming government on
3 October I understand that various Ministers
conducted themselves in different ways in their
introduction to their departments. I am happy to
retract what I am about to say if it is not the case, but
I am led to believe that the Premier spoke to a
number of public servants in the Department of the
Premier and Cabinet and asked them what their
backgrounds were and whether they came from
academic or professional situations.
Many of the public servants found the questioning
intimidatory; they did not consider it dispassionate.
That may be an unfair interpretation by them, given
the setting, and the Premier may have had the best
of intentions when asking about people's
backgrounds. It may in his terms have been a matter
of goodwill, but for some of the public servants it
was a new experience. They had never met a
Premier in such a circumstance. All honourable
members well know the Premier's exuberance. we
would appreciate being given a clear understanding
of the Premier's intentions in exercising the powers
he has under clause 72.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - Honourable members are
taking the clause out of context. It is a modestly
written clause that appears to be a clarification of the
powers currently held by the Public Service Board. If
members of the opposition have any doubts at all
they should focus on clause 72(2), which requires
consultation, and on clause 72(4), which puts in
place exceptions of a profound nature.
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As to the anecdote that the Leader of the Opposition
said he could not verify as being true, it seems
plausible to me that the new Premier wandered into
the department and introduced himself to people in
his normal and open manner. He would have said,
"What do you do? Why are you here? Do you work
for me?" They are the sorts of questions I ask people
when I meet them in corridors if they have not
introduced themselves to me first. I do not think
there is any need for a sinister interpretation to be
put on' what has been described. I consider it to be
the normal approach that would be taken by anyone
who all of a sudden has a few hundred employees
working directly for him. There is no hidden agenda
with clause 72. It is written in a most modest fashion.
Committee divided on clause:

Ayes, 27
Asher, Ms
Ashman, Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Connard, Mr
Cox,Mr
Craige, Mr
Davis, Mr
de Fegely, Mr

Forwood, Mr
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr (Teller)
Knowles, Mr
Skeggs, Mr (Teller)
Smith, Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Wells, Or
Wilding,Mrs

Noes, 13
Davidson, Mr
Henshaw, Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr
McLean, Mrs
Mier,Mr

Nardella, Mr
Power, Mr
Pullen,Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Varty, Mrs

Kokocinski, Ms

Pair
Amendment negatived.
Clause agreed to; clauses 73 to 76 agreed to.
Clause 77
Hon. D. R. WHITE (Doutta Galla) - I move:
16. Clause 77, page 40, after line 17 insert -
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"() An officer may appeal to the Public Service
Commissioner against a transfer under this
section.
()

A transfer does not take effect until the appeal is
heard and determined.

()

The Public Service Commissioner may cancel or
confirm the transfer appealed against.

()

If the Public Service Commissioner confirms the
transfer, it takes effect.".

The amendment is self-explanatory.
Amendment negatived; clause agreed to.
Clause 78
Hon. D. R. WHITE (Doutta Galla) - I move:
17. Clause 78, omit this clause.

The opposition considers this is the most substantial
issue in the Bill. We understand that the clause will
abolish all notions of permanency of tenure in the
Public Service. It will identify individual people
rather than functions as redundant. If a person is
declared redundant, a transfer will be considered
but if a transfer proves to be unsuccessful,
termination will follow. Terminations on account of
redundancy will be without the normal redundancy
provisions.
The role of the Public Service Commissioner in
facilitating redundancy deployment will be only as
good as the structures and staffing allocated. Given
the intention to significantly reduce the service,
redeployment will be problematic. This clause is
essentially a compulsory termination clause.
Clause 78 (4) refers to the Public Service
Commissioner's directions being binding. This
seems to imply there is no appeal against a decision.
The Bill speaks about equating the Public Service
with the private sector. Redundancy occurs in the
private sector but in accordance with
management-union agreements. Redundancy pay is
a feature of the private sector. An entitlement exists
for voluntary redundancy.
The opposition argues that as a consequence of this
clause we no longer have a Westminster tradition
where a person has permanency in the public sector.
It is not unreasonable to abolish permanency for the
Senior Executive Service and to place SES officers on
contract but this provision goes further than that.

Friday. 13 November 1992

There is no justification for a circumstance where
administrative officers, clerks, teachers, transport
workers or service deliverers within the public
sector, perhaps in health or education, will suddenly
have their permanency removed and be denied such
status so that their positions are placed at risk. It is
of the utmost importance to reaffirm in this
legislation the notion of permanency in the public
sector. This clause does the opposite because it offers
no relief.
Hon. C. J. HOGG (Melbourne North) - 1 totally
support what Mr White has said about the
significance of permanency within the public sector,
notwithstanding the comments we have made about
the degree of permanency for the Senior Executive
Service. 1 ask the Minister to confirm in his reply
that this clause applies to teachers, members of the
T APE service, and transport workers.
I also ask the Minister to tell the opposition whether
it is intended that this clause may also be applied

within the health sector, for example, within the
hospitals system. Concern - which honourable
members on this side have certainly tried to
dampen - has already been expressed about
provisions in this Bill applying to other areas; for
example, local government, although I do not
imagine that could happen.
We would like clarification from the Minister about
exactly which employees this clause will apply to.
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - May I address the specific
point and then the broader point. As to the specific
point about who it applies to: under the terms of this
Bill it will apply to any declared authority or any
declared body. Yes, it could apply to schools and
hospitals as well as to what we traditionally know as
the Public Service.
Hon. C. J. Hogg - It does apply to the TAPE
sector?
Hon. M. A. BIRRELL - It can, it has that
coverage.
As to the broader issue: I can understand the
concern of honourable members on the issue of
permanency. The Bill does not abolish the concept of
permanency but does introduce a right of
redundancy when it is felt there are too many people
employed to do a task that is before a department.
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It is too sweeping to say we are simply doing away

with permanency when in fact that provision is
designed to meet the economic problems of the
times, and to meet the differing demands on the
public sector. If the appropriate department head
finds at some stage that a greater number of people
are employed in that department than is needed to
perform the functions of the department, those
people will be released from the department but
every effort will be made to find them positions
within the public sector. The Public Service
Commissioner will be involved in that process.
It is simply not a position of saying, ''You are

redundant, and out you go". There is an obligation
to look for alternative employment and there is a
specific requirement for the Public Service
Commissioner to be involved in that.
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Brideson, Mr
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Davis, Mr
de Fegely, Mr
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Pair
Nevertheless, it fits within the context that we are
not new at establishing; that is, establishing that
there is a need to downsize the public sector. Indeed,
it was a point of view put by the previous
government. How that is achieved is a matter of
management process but obviously the aim is to
achieve it through voluntary redundancy and
redeployment.

Amendment negatived.
Clause agreed to.
Clause 79
Hon. D. R. WHITE (Doutta Galla) - I move:

To achieve that end, there is the need for a power of
general redundancy. That power is certainly
provided here; it ensures a process is in place so that
those employees can hope to be placed elsewhere, if
ever pOSSible, and I think in many cases that will
occur. Clause 78 (2) also ensures that the Public
Service Commissioner is fully involved.

18. Clause 79, omit this clause.

Amendment negatived; clause agreed to; clauses 80
and 81 agreed to.
Clause 82
Hon. D. R. WHITE (Doutta Galla) - I move:

This clause is perhaps regrettably, but inevitably, an
outcome of finding ourselves in financially dire
straits and in a position where we have concluded
across party lines that there is a need for fewer
public servants.

19. Clause 82, omit this clause.

Amendment negatived; clause agreed to; clauses 83
and 84 agreed to.
Heading to Part 7

I accept that there is debate on how to achieve the
goal of fewer public servants. However, I do not
believe there is any argument that fewer public
servants are necessary at this stage.

The CHAIRMAN -Order! Mr White's
amendment No. 20 will test Nos 21, 22, 23 and 24.
He may therefore canvass those amendments to
clauses 85, 86, 87 and 88.

Committee divided on clause:
Hon. D. R. WHITE (Doutta Galla) - I move:
Ayes, 27
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr

Forwood, Mr
Guest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr

20. Page 45, line 17, omit the heading to Part 7.
In so doing, I shall also speak to amendments Nos
21,22, 23 and 24, which relate to clauses 85, 86, 87
and 88.
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The opposition is concerned about the power of the
Premier to conduct special inquiries. 1 ask the
Minister to indicate the nature, intent and purpose
of these powers.
Hon. M. A. BIRRELL (Minister for Conservation
and EnVironment) - I hear what Mr White is
saying. Sections 61 and 65 of the Public Service Act
give a power to hold inquiries. For example, if an
issue of corruption in a department or part of a
department occurred, Part 7 would give the
Minister, namely the Premier, the right to direct a
person to hold a special inquiry into the matter.
Amendment negatived; clauses 85 to 103 agreed to.
Clause 104
Hon. D. R. WHITE (Doutta Galla) -1 move:
25. Clause 104, omit this clause.

The omission of this clause is linked with the
foreshadowed omission of clause 105, which limits
the role of the Supreme Court in hearing public
employment matters and means that compensation
can no longer be sought or action taken and that a
government officer handling a case before the Equal
Opportunity Board cannot be brought before the
Supreme Court.
We regard this as a constraint on individuals'
opportunities to pursue, among other matters,
appeals beyond the Equal Opportunity Board. Such
matters should not be limited in such a way.
Amendment negatived; clause agreed to.
Clause 105
Hon. D. R. WHITE (Doutta Galla) - 1 move:
26. Clause 105, omit this clause.

I discussed the reasons for this amendment when
dealing with the previous amendment.
Amendment negatived; clause agreed to; clauses
106 to 114 agreed to.
The CHAIRMAN - Order! Opposition
amendment No. 27 has been tested by amendment
No. 1.
New clauses Band C
Hon. D. R. WHITE (Doutta Galla) - 1 move:
28. Insert the following new clauses to follow clause 3:

"B. Principles of public administration
The following principles must be observed in the
management and administration of the public
service:
(a) government policies and priorities are to be
implemented responsively and responsibly;
(b) services provided to the community are to be of

the highest possible standard;
(c) services are to be provided equitably to all
sectors of the community within the
framework of government policies and
priorities;
(d) advice to government is to be given, and
administrative responsibilities are to be
discharged, with integrity, impartiality,
objectivity and concern for the public interest;
(e)

formality and delay are to be kept to a
minimum;

(f)

the public service is to be so organised as to be
capable of adapting quickly and effectively to
changes in government policies and priorities;

(g) resources are to be deployed so as to ensure
their most efficient and effective use;
(h) administrative responsibilities are to be clearly
defined and adequate authority given to those
responsible for their discharge so that they can
be discharged efficiently and effectively and
with proper accountability.

"e.

Merit and equity principles

The following principles must be given effect to by
the Public Service Commissioner, any Department
Head or any other person or body in exercising a
function under this Act:
(a) recruitment to the public service must be from
qualified individuals selected solely on the
basis of relative ability, knowledge and skills
in fair and open competition which assures
that all receive equal opportunity;
(b) promotion and advancement within the public

service must be from qualified individuals
selected in fair and open competition solely on
the basis of relative efficiency measured in
relation to the position involved;
(c) all members of staff of the public service must
receive fair and equitable treatment in all
aspects of personnel management without
regard to political affiliation, race, colour,
religion, national origin, sex, marital status or
physical disability;
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(d) equal pay must be provided for work of equal
value with appropriate consideration being
given to the different requirements of various
occupational employment categories;
(e) members of staff of the public service must be
used efficiently and effectively;
(f)

members of staff of the public service must be
provided with effective education and
training where such education and training
would result in better organisational and
individual performance;

(g) members of staff of the public service must be
protected against arbitrary action, personal
favouritism and coercion;
(h) all necessary steps must be taken to ensure that
all members of staff of the public service
maintain proper standards of integrity,
conduct and concern for the public interest.".

New clauses negatived.
New clauses D and E
Hon. D. R. WHITE (Doutta Galla) - 1 move:
29. Insert the following new clauses to follow clause 6:

"0. Duties of public servants
Members of staff of the publiC service (a) must give effect to the principles set out in
section 5 in exercising a function under this
Act;
(b) must not engage in any conduct that is likely to

bring the public service into disrepute or
diminish public confidence in it;
(c) must exercise any function and observe any
obligation imposed or conferred on them by
or under any Act.

E. Role of the public service
(1) The role of the public service is the efficient

conduct of the public business of the State
under the general direction and control of
the government.
(2) Its role includes (a) performing any administrative tasks
assigned to it from time to time by or
under this QC any other Act or by direction
of the government or any individual
Minister; and
(b) providing services, information and

support (of a managerial, professional or

administrative nature) to assist the
government and individual Ministers in
the conduct of the executive government
of the State.".

New clauses negatived.
Schedule 1 agreed to.
Schedule 2
H0I1. D. R. WHITE (Doutta Galla) - I move:
30. Schedule 2, omit items 1, 2 and 3.

Amendment negatived; schedule agreed to;
Schedule 3 agreed to.
Schedule 4
Hon. D. R. WHITE (Doutta Galla) - 1 move:
31. Schedule 4, page 67, clause 15 (c)(ii), omit "shall be a
holiday" and insert "and Tuesday shall be
holidays".
32. Schedule 4, page 67, clause 15(d), after ''January''
insert "but when this day is a Saturday or a
Sunday, the following Monday shall be a holiday".
33. Schedule 4, page 68, clause 15(h), after "September"
insert "and the first Tuesday in November".

Amendments negatived; schedule agreed to;
Schedules 5 and 6 agreed to.
Schedule 7
Hon. D. R. WHITE (Doutta Galla) - I move:
34. Schedule 7, page 85, item 3, omit ", the proviso to
paragraph (d) is repealed" and insert-

(a) in paragraph (c), for ''Monday shall be a
holiday" substitute ''Monday and Tuesday
shall be holidays";
(b) in paragraph (d), for "any day other than a

Monday" substitute "a Saturday or a Sunday";
(c) in paragraph (g), after "September" insert "and
the first Tuesday in November".'.

Amendment negatived; schedule agreed to.
Reported to the House without amendment.
Report adopted.
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Third reading
Hon. M. A. BIRRELL (Minister for Conservation
and Environment) - 1 move:
That this Bill be now read a third time.

The PRESIDENT - Order! 1 am of the opinion
that the third reading of this Bill is required to be
passed by an absolute majority.
Bells rung.
Members having assembled in Chamber:
House divided on motion:
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That this Bill be now read a second time.

The Bill contains radical reforms to the Accident
Compensation Act 1985.
These amendments will mean the WorkCare scheme
created by the previous government will no longer
exist. The urgent need for the reforms in this Bill is
clear.
WorkCare is in financial disarray. As at 30 June
1992, there was an unfunded liability of $1.9 billion.
Based on results to date, this will increase by a
further $244 million during 1992-93 if the scheme
remains unchanged. This would make the
attainment of full funding impossible in the
foreseeable future. This is totally unacceptable.

Ayes, 28
Asher, Ms
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Davidson, Mr
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Hogg,Mrs
Ives, Mr
Landeryou, Mr
McLean, Mrs
Mier, Mr

Nardella,Mr
Power, Mr
Pullen, Mr (Teller)
Theophanous, Mr (Teller)
Walpole,Mr
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Kokocinski, Ms

Pair

WorkCare is a major cost to Victorian employers,
and a major obstacle to job creation and investment
in this State. At an average levy rate of 3 per cent of
wages, the WorkCare levy on employers is
significantly greater than the cost of workers
compensation schemes to employers in New South
Wales and Queensland. The fact that the schemes in
those States are fully funded, while WorkCare
continues to incur losses, makes the comparison
even more significant.
WorkCare has failed to achieve its primary
objective - the return to work of injured workers an objective that is fundamental to an efficient and
fair workers compensation scheme. It is estimated
that this failure accounts for 70 per cent of the
difference between the cost of workers
compensation in New South Wales and Victoria.
Under WorkCare, both workers and employers have
suffered. In terms of the benefits provided to injured
workers, the WorkCare scheme has
overcompensated the partially incapacitated and
those with minor injuries, and undercompensated
the severely injured. In addition, the proportion of
total expenditure that is actually paid to injured
workers has been consistently declining.

Motion agreed to by absolute majority.
Read third time.

ACCIDENT COMPENSATION
(WORKCOVER) BILL
Second reading
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:

Employers have been denied fair access to the
system. They have been prevented from assisting in
the rehabilitation of their workers by an extensive
bureaucracy created by the previous Labor
government, and have been unjustly denied the
opportunity to participate'before dispute resolution
authorities and to express their views.
It is symptomatic of this situation that in Victoria
only 60 per cent of job offers from employers are
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accepted. In New South Wales there is an 85 per cent
acceptance rate.
In 1989 the then government introduced a range of
reforms to WorkCare to address the duration and
cost of claims and to reduce the scheme's deficit.
Those reforms have not worked. The deficit of
$1.9 billion at 30 June 1992 has already grown by a
further $166 million over the September quarter and
now stands at nearly $2.1 billion.
The 1989 reforms could not work because the
fundamental effect of WorkCare was to create a
"compensation" culture which prevented return to
work and stigmatised genuinely injured workers.
No amount of legislative tinkering can alter this fact.
Reforms must address the fundamental problems of
the current scheme.
What is required is a fundamental shift from a
"compensation" culture to a "return to work"
culture. The change in name from WorkCare to
WorkCover is not cosmetic - it is indicative of the
need for a radical change in the workers
compensation system in this State.
OBJECTS OF REFORM
This Bill introduces urgently needed reforms to the
Accident Compensation Act 1985 to arrest the
financial haemorrhaging of the workers
compensation scheme in this State. These reforms
will: reduce costs for business; improve return to
work rates; lead to the elimination of the deficit; and
generate job opportunities.
They will also make the scheme fairer and more
efficient and cost-competitive with other workers
compensation jurisdictions. The purpose of this Bill
is to ensure costs are contained so as to minimise the
economic burden on Victorian businesses, and to
ensure that Victorian workers who suffer industrial
injury or disease receive fair compensation and
achieve return to work where possible.
The Bill introduces a number of fundamental
changes to workers compensation arrangements in
this State:
First, it creates a new administrative body, the
Victorian WorkCover Authority, which will have
overall responsibility for the prevention,
compensation and rehabilitation aspects of
workers compensation.

6Q7

Second, The Bill alters the definition of injuries
which are compensable under workers
compensation legislation. To be compensable by
WorkCover, a worker's employment must now
be a "significant" contributing factor to an injury
or disease.
Journey accidents will not be compensable under
WorkCover.
Third, it adopts a system of workplace based
rehabilitation and return to work incentives and
obligations for workers and employers, which,
like the system that is operating successfully in
New South Wales, means workers and employers
share the same objective; early return to work
after injury.
Fourth, the Bill simplifies the dispute resolution
process by abolishing the WorkCare Appeals
Board, replacing it with a non-adversarial
conciliation system and transferring the
jurisdiction of the Accident Compensation
Tribunal to the County Court, Magistrates Court
and Administrative Appeals Tribunal.
Fifth, the Bill will change the structure of weekly
benefits so that benefits are related to incapacity
for work and ensure seriously injured workers are
better off than under the Labor Government's
failed WorkCare scheme.
Sixth, the Bill reinstates the common-law right to
recover damages for loss of earning capacity for
seriously injured workers where the worker's
injury is due to the negligence of the employer.
Seventh, medical panels will have the power to
make conclusive findings on all referred medical
questions. Medical questions will be determined
by medical experts rather than through the legal
process. Medical questions may be referred to the
medical panel for an opinion at the request of any
party to proceedings.
The PRESIDENT -Order! 1 take this
opportunity to advise Mrs McLean that neither she
nor any other member of this House shall
communicate on the telephone in this Chamber.
Hon. B. W. MIER (Waverley) - I appreciate the
point that you make, Mr President. However, these
matters have been raised in the past and previous
Presidents have consulted with the Standing Orders
Committee before making formal rulings. The last
such decision was one that addressed the use of
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lap top computers in the Chamber. On that occasion
the Standing Orders Committee was consulted.
If a laptop computer can be used in the House, why

cannot a mobile telephone? I suggest that this matter
should be referred to the Standing Orders
Committee for clarification.
The PRESIDENT - Order! The using of lap top
computers was not considered formally by anybody
other than the former President. President Hunt
made a ruling that so long as lap top computers were
used unobtrusively, without signals or bells going,
and without interrupting other members, they could
be used, preferably in the rear of the Chamber.
In this case, I heard the telephone ring and the
honourable member answer it. It is for that reason I
make the ruling. I am confident in my ability to
make that ruling for the purpose of the general
running of the House.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The reforms proposed in this Bill are
the first part of a legislative reform process that
fulfils the government's commitment to: adequately
and fairly compensate injured workers; reduce the
costs of workers compensation; make Victorian
industry more competitive with other States; and
make return to work, rather than compensation, the
main objective of the scheme.
In future sessions of Parliament, measures will be
introduced to: achieve a more competitive private
sector delivery system; reform the pricing system so
that employers with safe workplaces are adequately
rewarded by a reduction in premiums; further
improve the efficiency and effectiveness of workers
compensation in Victoria; and privatise the scheme
when its stability is assured.
I now refer to the major features of this Bill.
ADMINISTRATIVE ARRANGEMENTS
The Bill will establish a new authority, to be known
as the Victorian WorkCover Authority. The
authority will be a regulatory body responsible for
the total management of the system.
The Accident Compensation Commission, the
Victorian Accident Rehabilitation Council, the
Accident Compensation Tribunal and the WorkCare
Appeals Board will be abolished.
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The authority will assume the functions of the
Accident Compensation Commission and the
Victorian Accident Rehabilitation Council together
with those responsibilities of the former
Occupational Health and Safety Authority which
relate to workplace risk management.
Issues formerly determined by the WorkCare
Appeals Board will be referred to conciliation
officers who will exercise independence in decision
making. Conciliation officers will be nominated by
the Minister.
The functions of the Accident Compensation
Tribunal will transfer to the County Court,
Magistrates Court or Administrative Appeals
Tribunal, depending upon the nature and dimension
of the dispute.
DEFINmON OF INJURY
The definition of injury is tightened so that a
worker's employment must now be a Significant
contributing factor to a disease, or the recurrence,
aggravation, acceleration, exacerbation or
deterioration of any pre-existing injury or disease.
The word "significant" has been included in the
definition of injury and elsewhere in the Act to
emphaSise the point that workplace injuries will be
compensable under WorkCover only if there is a
strong connection between work and the injury.
Under WorkCare, a worker only had to show that
the workplace contributed in some way to the
injury. This is not strong enough. Under
WorkCover, a worker will now have to establish
that the worker's employment has been more than
just one of many contributing factors. It must be a
significant contributing factor.
This means that for an injury or disease to be
compensable under WorkCover, the actual
performance of a work function must be a
significant cause of the injury or disease, not just that
a worker's condition occurred, developed or
worsened while in the workplace, for example, due
to a degenerative condition.
The new definition of injury means that if a worker
is involved in an accident while travelling to or from
work, the injury is not compensable under
WorkCover as work is not a significant contributing
factor. The employer, after all, cannot have control
over, nor responSibility for, accidents which occur
while not at work.
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This is consistent with Commonwealth taxation
legislation which does not consider travelling to or
from work part of earning an income and does not,
therefore, allow taxation deductions for train, tram
or car expenses for travelling to or from work.
Journey accidents are, of course, covered by the
Transport Accident Commission (TAC) if a motor
vehicle, including a train or tram, is involved in the
accident. If a motor vehicle is not involved an
accident occurring while travelling to or from work
will not be compensable by either TAC or
WorkCover.
Motor vehicle accidents, however, which occur in
the course of work, for example, while driving a
truck or a taxi, will be compensable under
WorkCover.
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Under WorkCare, two levels of appeal were
established, the WorkCare Appeals Board and the
Accident Compensation Tribunal. The first level of
appeal, the WorkCare Appeals Board, was intended
to efficiently deal with the bulk of disputes, and do
so in an informal, quick and non-legalistic way.
The process has failed and this Bill abolishes the
WorkCare Appeals Board and replaces it with
conciliation officers nominated by the Minister.
These conciliation officers, engaged by the authority,
must have regard to the need to be fair, economical,
informal and quick in bringing the parties in dispute
to agreement.
The second level of appeal, the Accident
Compensation Tribunal, is also abolished with its
functions being transferred to the courts and the
Administrative Appeals Tribunal.

RETURN TO WORK
Strong return to work incentives and responsibilities
have been created. Employers have the
responsibility to ensure the safe and early return to
work of injured workers. Employers must provide
workers with suitable employment during the first
12 months of incapacity or face heavy penalties,
unless they can demonstrate their genuine inability
to provide such suitable employment.
Workplace-based rehabilitation is a cornerstone of
these reforms. All but the smallest employers must
have a rehabilitation coordinator, a rehabilitation
policy agreed with their workers, and access to an
accredited rehabilitation provider.
To remain on benefits, partially incapacitated
workers must engage in suitable employment or in
the search for suitable employment. "Suitable
employment" is to be predominantly related to the
worker's physical capacity for work, but is to take
into account the worker's educational and skills
background. Rejection of a suitable employment
offer will result in termination of benefits.
Where necessary, workers must engage in
rehabilitation or retraining, or benefits will be
terminated.
DISPUTE RESOLUTION
The legislation fundamentally alters the dispute
resolution process. No longer will disputes result in
costly and protracted litigation, which added nearly
$100 million to the operating costs of the WorkCare
scheme last year.

Decisions of the authority to change or terminate
benefits will take effect after an appropriate period
of notice. A challenge to a decision will no longer be
a way for lawyers to keep their clients on benefits
and generate legal costs irrespective of the outcome
of the case.
Workers affected by a decision made by the
authority may request that a review of the matter be
undertaken by a conciliator. Conciliators will
quickly and efficiently mediate disputes referred to
them, and will have the power to order the
commencement or reinstatement ofbenefils. No
legal representation is to be allowed at conciliation
without the agreement of all of the parties involved
in the dispute. Employers, where a party to a
dispute, will no longer be excluded.
If at the conciliation stage the dispute is not
resolved, the matter may be, as appropriate, referred
to either the County Court, the Magistrates Court or
the Administrative Appeals Tribunal.

In matters before the County or Magistrates courts
or the Administrative Appeals Tribunal, all parties
will be entitled to full legal representation and the
normal court rules as to costs apply. If workers are
unsuccessful at this level, they will pay their own
costs. If the worker wins, the authority will bear the
worker's costs and any weekly compensation
payments will be backdated with interest. Where the
authority or a self-insurer appeals a decision made
by a conciliator to the County Court, Magistrates
Court or Administrative Appeals Tribunal costs will
be paid by the authority or self-insurer.
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The County Court will have exclusive jurisdiction
over most matters arising under the Accident
Compensation Act 1985 and the Workers
Compensation Act 1958, which were formerly the
responsibility of the Accident Compensation
Tribunal.
To lessen the burden on the County Court, all
matters concerning levy, contribution from prior
insurers and disputes about medical and like
services and occupational rehabilitation services will
come within the jurisdiction of the Administrative
Appeals Tribunal.
Disputes involving sums less than $25 000 will be
dealt with by the Magistrates Court, and amounts of
$25 000 and more by the County Court. Orders from
the Magistrates Court cannot, however, be made for
periods of weekly payments exceeding six months.
Decision making on disputes will be consistent and
fair. Information relevant to the dispute will be
made available early rather than at the end of
lengthy and costly legal process. The legislation
replaces the current costly system, which is driven
by lawyers, with a non-adversarial system, which
entitles each of the parties to a fair and efficient
investigation of the facts of the case. Legal
representation before a court will be available.
BENEFITS
The new benefit structure creates strong incentives
to return to work for those who are able to work,
and adequate compensation for those whose injuries
prevent their return to work. It will no longer be an
option for workers to choose to remain on
compensation when they are able to return to work.
Benefits will be raised substantially in the first 26
weeks of incapacity to 95 per cent of pre-injury
average weekly earnings, capped at $603 per week,
less any notional earnings. This will also benefit
employers by substantially reducing make-up pay.
After 26 weeks, benefits will be directly linked to the
worker's incapacity for work. Incapacity will be
strictly defined and subject to assessment by medical
panels. Findings of medical panels will be binding.
For workers assessed to have a serious injury,
benefits will be increased from the current 80 per
cent to 90 per cent of pre-injury average weekly
earnings, capped at $603 per week. Totally
incapacitated workers will receive 70 per cent of
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pre-injury average weekly earnings, capped at
$603 per week.

The benefits for partially incapacitated workers will
be 60 per cent of pre-injury average weekly earnings,
capped at $362 per week, less notional earnings.
Notional earnings are the wages that the worker
could earn in suitable employment and will include
any current earnings.
Benefits payable to all but those workers seriously
injured or permanently and totally incapacitated
will cease after two years on benefits. Claimants
currently receiving weekly benefits under WorkCare
will receive benefits in accordance with the
provisions of the reformed Act.
For those claimants who have been receiving
WorkCare benefits for up to 12 months, the two-year
limit, where applicable, will include the time for
which WorkCare benefits have been paid.
Those claimants who have been receiving WorkCare
benefits for more than 12 months will be eligible to
remain on benefits for a maximum period of a
further 12 months, unless they are seriously injured
or totally and permanently incapacitated.
For any claimant currently receiving WorkCare
benefits who is, or is found to be, partially
incapacitated, notional earnings will be applied and,
if suitable employment is refused or the claimant is
not in rehabilitation or retraining, benefits will be
terminated.
SETILEMENT OF LONG-TERM CLAIMS
Workers in receipt of weekly benefits for 12 months
or more will have the opportunity to voluntarily
enter into an agreement with the authority or
self-insurer to accept a lump sum up to a maximum
of $10000, which will extinguish any entitlement to
further compensation under the Act for that injury.
This opportunity is only available for six months.
This measure is directed at those with injuries of a
minor nature who are able to do some work.
The agreement will also extinguish any further right
to obtain common-law damages in respect of the
injury. Legal advice will be available to the worker
in this process to ensure that a fair and equitable
settlement occurs. For the specific purpose of
negotiating this agreement, a fee of up to $200 will
be payable by the authority or self-insurer for legal
adVice and preparation associated with the
settlement.
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1 March 1993 at which a final offer must be made by

the authority or self-insurer.
Access to common law will be widened by
reinstating damages for loss of earning capacity, and
the existing table of maims will be expanded to
include additional injuries. An additional statutory
lump sum for pain and suffering, up to a maximum
of $50000, is to be added to the table of maims for
injured workers with substantial injuries.

If the matter does not settle at that conference then it
will proceed to judgment. However, if the damages
awarded by the court are not more than 20 per cent
greater than the final offer made, the plaintiff must
pay the costs of the authority or self-insurer.

A worker may only recover damages at common
law if the injury is a serious injury - that is, where
the level of impairment would, if assessed, be 30 per
cent or more according to the American Medical
Association's Guides to the Evaluation of Permanent
Impairment or where the claimant meets the
description in the Act.

Lump sum compensation under the table of maims
will continue to be available as an alternative to
pursuing damages for pain and suffering. For those
workers with injuries occurring after 1 December
1992, the table of maims has been expanded.
Provision has also been made for an additional
amount not to exceed $50 000 for pain and suffering
for those workers who receive $10 000 or more
under the amended table of maims.

Common-law damages for loss of earning capacity
where an employer was negligent have been
reinstated for seriously injured workers. Damages
for loss of earning capacity cannot, however, be
awarded if the damages are assessed at less than
$29860.

The maximum for loss of earning capacity under
common law will be $671 960. Damages are to be
reduced by the amount of weekly compensation
payments already paid.
Common-law damages for pain or suffering cannot
be awarded if the damages are assessed at less than
$29 860. The maximum damages for pain and
suffering will remain at the current level of $184 740.
The new common-law provisions apply to all
injuries and deaths occurring on or after 1 December
1992, with the exception of work-related transport
accidents for which the old law will continue to
apply. In addition, where a person does not become
aware of an injury incurred prior to 1 December
1992 until on or after 1 March 1993, access to the
new common-law provisions will be available.
Special arrangements have been made to ensure that
there is a fair, economical and quick run-off of writs
issued under the old common-law provisions.
Proceedings for injuries incurred prior to
1 September 1992 must be commenced before
1 December 1992. However proceedings for injuries
sustained between 1 September 1992 and
30 November 1992 can be commenced prior to
1 March 1993. To settle these writs quickly a
conference between the parties will be held by

MEDICAL PANELS
Disputes relating to diagnosis, treatment and/or
capacity to work will be determined by medical
panels of independent doctors. The definition of a
medical question will be expanded to include
questions of treatment and incapacity, and medical
panels' findings will be binding on the parties to a
dispute and in proceedings before a court or the
tribunal on that court or tribunal.
OTHER MATIERS
The Bill contains other measures to remove
anomalies and abuses. The Bill provides for tough
anti-fraud measures and enables recovery of
payments from non bona fide claimants and service
providers.
Double dipping between workers compensation
weekly payments and other income support payable
in respect of the incapacity will be eliminated.
The basic excess for employers will be extended to
two weeks, but this provision will not come into
effect until 1 July 1993, when new premium rates
will be introduced.
The Bill restricts the issuing of initial medical
certificates to medical practitioners. Chiropractors
and osteopaths will no longer be able to issue initial
medical certificates, restoring parity with
physiotherapists.
I now make the following statement under section
85 (5) of the Constitution Act 1975 of reasons why

this Bill alters or varies that section.
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Clause 63 of the Bill provides that it is intended to
alter or vary section 85 of the Constitution Act 1975
to the extent necessary to prevent:
(a) the Supreme Court exercising jurisdiction
conferred on, or excluded from the
jurisdiction of, the County Court under
section 39 (1) or 40 (1) (a) or (c) of the
Principal Act as amended by this Act;
(b) the Supreme Court exercising jurisdiction
conferred on the Magistrates' Court under
section 43 (1) of the Principal Act as amended
by this Act;

(c) an appeal on the merits to the Supreme Court
from an opinion of a Medical Panel under
section 45 (1) (c) or section 99AB (1) (c) or a
determination under section 98 (2B) by a
person and in the manner approved by a
Medical Panel under section 98 (2A) of the
Principal Act as amended by this Act or the
AuthOrity or a self-insurer under section 115
or 115A (8) of the Principal Act as so
amended but not to alter or vary section 85 of
the Constitution Act 1975 so as to affect the
jurisdiction of the Supreme Court to grant
any other relief or remedy;
(d) the Supreme Court making a judgment or
order for damages or approving a settlement
or compromise in an amount exceeding the
limits or without the reductions referred to in
section 135 of the Principal Act as inserted by
section 46 (1) of this Act or in section 135A of
the Principal Act as inserted by section 46 (2)
of this Act;
(e) the Supreme Court making a judgment or

Order for damages or approving a settlement
or compromise in respect of an injury arising
before 1 December 1992, except in the
circumstances specified in section 135B of the
Principal Act as inserted by section 46 (2) of
this Act.
Clause 10 inserts sections 39(1) and 4O(1)(a) and (c)
into the principal Act, which provide that the
County Court has exclusive jurisdiction to inquire
into, hear and determine certain questions or
matters under the principal Act or the Workers
Compensation Act 1958.
The reason for preventing the Supreme Court from
inquiring into, hearing and determining those
questions or matters is to provide workers and
claimants with a relatively low-cost dispute
resolution system.
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Clause 10 also inserts section 43(1) into the principal
Act, which provides that the Magistrates Court has
jurisdiction to inquire into, hear and determine
certain matters under the principal Act or the
Workers Compensation Act 1958.
The reason for preventing the Supreme Court from
inquiring into, hearing and determining those
matters is to provide workers and claimants with a
relatively low-cost dispute resolution system.
Clause 18 of the Bill amends section 98 (2B) of the
principal Act to provide that a determination by a
person and in the manner approved by a medical
panel under section 98 (2A) is conclusive evidence of
loss of hearing. Clause 10 inserts section 45 (1) (c)
which provides that the opinion of a medical panel
must be adopted by the County Court or
Magistrates Court.
Clause 21 of the Bill inserts section 99AB (1) (c) into
the principal Act to provide that the opinion of a
medical panel must be adopted by the
Administrative Appeals Tribunal.
The reason for preventing the Supreme Court from
hearing an appeal on the merits of an opinion of a
medical panel under section 45 (1) (c) or section
99AB (1) (c) or a determination by a person and in
the manner approved by a medical panel under
section 98 (2A) is to reduce the costs of disputes on
medical questions.
Clause 31 amends section 115 of the principal Act
and inserts section 115A (8) into the principal Act so
as to prevent appeals against a decision of the
authority or self-insurer on capital sum payments.
The reason for preventing the Supreme Court from
hearing an appeal on the merits of such a decision is
to prevent legal disputation about what is intended
to be a voluntary settlement of entitlement.
Clause 46 inserts a new section 135A into the
principal Act, which provides that a worker or the
dependants of a worker who are or may be entitled
to compensation under the Act for an injury are not
permitted to recover damages except in accordance
with that section. Section 46 also amends section 135
of the principal Act to keep in force existing
provisions of that section relating to proceedings for
pecuniary loss.
The reason for preventing the Supreme Court from
making a judgment or order for damages or
approving a settlement or compromise in an amount
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exceeding the limits or without the reductions
referred to in section 135 or 135A as inserted by this
Bill is to ensure that only workers with a serious
injury can obtain damages and to keep payments of
damages at an economically affordable level.
Clause 46 further inserts section 135B into the
principal Act which prevents proceedings for
injuries prior to 1 December 1992 being commenced
on or after 1 December 1992 except in accordance
with that section.
The reason for preventing the Supreme Court from
making a judgment or order for damages or
approving a settlement or compromise in
proceedings for injuries prior to 1 December 1992 on
or after 1 December 1992, except in accordance with
that section, is to facilitate efficient management of
claims.
I commend the Bill to the House.
Hon. T. C. THEOPHANOUS Qika Jika) - The
government is determined to add the sick, the
injured and the maimed to the list of people it will
force to pay for its ideological experiment in
economic rationalism. That is what the Accident
Compensation (WorkCover) Bill is designed to
achieve. It is immoral; it is against all the principles
of natural justice and human decency; and it ought
to be withdrawn for those reasons, if for no other
reason.
The Kennett government's claim that the new
WorkCover scheme is designed to be compassionate
to injured workers and that the changes being made
to WorkCare are necessary, can be described only as
the "great Hallam-Kennett WorkCover-up". Their
actions are based on lies and deceptions, and I will
list the litany of such lies and deceptions.
The first lie is that the new scheme will increase
benefits to workers. In fact, fewer injured workers
will be able to get benefits, and employers - not
workers - will not have to provide make-up pay.
The increase in the benefits for individual workers
that will be paid by the new WorkCover authority is
merely what is currently provided by employers in
the form of make-up pay.
To say that the scheme will increase benefits to
workers is wrong on two counts: on the count of
claiming that workers will get more money in their
pockets and on the count of claiming that more
workers will get benefits. In fact, far fewer workers
will get the benefits.
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The second deception is the claim that there will be
greater scope for common-law claims because of the
addition of pecuniary loss claims. In fact, fewer
people will be able to claim under common law, not
more, because of the oppressive test of the American
Medical Association that will prevent, for example, a
worker who has lost a leg below the knee from
claiming under common law. That level of
incapacity would not reach the required 30 per cent
on the American scale.
The Bill also excludes all common-law claims of less
than $28 600. That means that individuals who have
suffered pain as a consequence of injury will be told,
if they have lost a thumb, for instance, ''Yes, you
have suffered pain and it is the fault of your
employer, but, no, you cannot claim under common
law for compensation".
The third lie is that the scheme is similar to the one
operating in New South Wales. In fact it is
significantly different and much worse in respect of
benefits payable to injured workers, as I shall detail
later.
Another of the lies is that the scheme is not
retrospective. In fact it is. Despite the recent
backdown on common-law retrospectivity by the
Minister responsible for WorkCare, the Bill is
retrospective for the 90 per cent or more of people
injured prior to the commencement of the new Act
and receiving benefits under the old system.
The fifth lie is that the new scheme is a no-fault
scheme. Despite another recent backdown by the
Minister responsible for WorkCare, if a worker's
lifestyle - that is, his way of life - contributed to
the injury, he gets nothing.
The sixth deception is that the scheme will
encourage employers to get people back to work. In
fact, with no make-up pay to provide, no
requirement to find suitable employment, and the
capacity to slash benefits, even if there were a
theoretical job that a worker could do and an
employer had to run a rehabilitation system,
workers will be left on the scrap heap.
The list goes on. Nothing epitomises the lies and
deception put about by the government than the
way the government introduced the proposed
changes to WorkCare. Firstly, the Minister
responsible for WorkCare embarked on a deliberate
campaign of scare tactics to soften up employers and
workers so that he could justify dramatically cutting
benefits to workers and reneging on his
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government's undeliverable election promise to cut
WorkCare fees to employers by 50 per cent. The
14 October press release from the Minister
responsible for WorkCare illustrates the dishonest
way the government will operate: first, paint the
worst possible picture using figures in any way it
wishes; second, use that as an excuse to cut workers'
benefits and renege ro election promises.
The government promised employers that their
WorkCare costs would be cut by half. That was
another deceptive promise the government knew
could not be delivered. An article in the Age of
18 September includes the following statement:
A coalition government would cut the costs of
WorkCare by half, effectively reducing workers
compensation costs :0 employers by $500 million a year
... Mr Kennett made his pledge -

for the benefit of the Minister for Conservation and
Environment, it was a pledge in a speech to busintSS leaders in which he committed a
coalition government to working closely with industry.

That was a deliberate lie and a deliberate deception.
The then opposition knew that the promise could
not be delivered. The community had access to
plenty of information that revealed that the
unfunded liabilities of WorkCare were about
$1.8 billion.
Before the election, as a member of the Economic
and Budget Review Committee, the current Minister
responsible for WorkCare had access to information
about the level of unfunded liabilities of WorkCare.
It was nothing more than a deception for him to go
along with the promise to employers that their costs
would be cut by 50 per cent. He was simply trying to
convince the people involved in the 186 000 small
businesses in Victom to vote for the then
opposition. Those businessmen will be waiting for a
long time before thi5 government delivers anything
to them.
The first thing delivered to small business was a kick
in the teeth because )f increased shopping hours.
The second kick wil be felt when they realise how
the levies for smalll-usiness will be calculated as a
result of this legislation. Then, only 15 days after the
election, the Ministe- reneged on his promise to
small businesses to l\alve their fees, on the pretext
that when he made:he promise he did not know
about the state of firances - but he knew about the
$1.8 billion unfunde:i liability.
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Hon. R. M. Hallam - It was a great relief to
know that!
Hon. T. C. THEOPHANOUS - It was deceitful
of the Minister; there is no significant difference
between the $1.8 billion that was common
knowledge and the $1.85 billion or $1.86 billion
figure provided to the Minister when he assumed
the portfolio.
Prior to the election the Minister was aware of the
state of WorkCare finances, but he nevertheless went
along with his Leader's off-the-cuff comment: '1 will
be the big boy, Jeff, and cut WorkCare costs to
business by half".
The Victorian Employers Chamber of Commerce
and Industry knew that the promise could not be
kept. The article in the Age of 18 September went on
to say:
The Victorian Employers Chamber of Commerce and
industry'S senior WorkCare adviser, Mr Bruce Willey
last night welcomed Mr Kennett's pledge. But he said:
'1t would be not possible in the short term to cut the
cost of WorkCare in half".

Mr Hallam knew that fact in his heart of hearts, but
he contrived to deceive the 186 000 small businesses.
The broken promise was reaffirmed on 18 October.
An Age article states:
A pre-election promise by the Premier, Mr Jeft Kennett,
to halve employers' WorkCare costs, will not be met.
WorkCare levies will be reduced only after the
scheme's debts have been cut.

The Labor Party also promised to cut the costs to
employers once the scheme's unfunded liabilities
had been reduced.
Hon. K. M. Smith - You couldn't do that.
Hon. T. C. THEOPHANOUS - The promise
made by the government was based on a lie. I shall
explain how small business will be affected by the
changes proposed in the Bill. Businesses particularly small businesses - are being conned by
the government. It is common knowledge that the
New South Wales scheme, similar to the one
proposed by the Victorian government to replace the
bonus and penalty scheme - the so-called case
estimate system - has had a great effect on small
business, particularly the businesses that have had
even one claim. Yet the Victorian government now
proposes to introduce a similar scheme. I refer to a
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statement by Mr Blackett, Business Development
Manager, Government lrisurance Office:
WorkCover's surplus is an accumulation of
overcharges contributed to quite heavily by the small
business sector.

Hon. W. A. N. Hartigan -Say that again-I
didn't get that.
Hon. T. C. THEOPHANOUS - He said:
WorkCover's surplus is an accumulation of
overcharges contributed to quite heavily by the small
business sector.

Hon. W. A. N. Hartigan - Where is that?
Hon. T. C. THEOPHANOUS - New South
Wales.
That started me thinking about checking on the
differences. 1 took up a couple of examples and
asked myself, "What does a small retail company
pay, under the existing WorkCare scheme,
compared to one under the system in New South
Wales?" I discovered that a small company with a
salary bill of less than $200 000 where no claims
have been made for two years would be paying
0.93 per cent in Victoria; the same business in New
South Wales would be paying 1.88 per cent. With
one claim the New South Wales business would pay
4.71 per cent; in Victoria the rate would be 3.54 per
cent. That shows the effect of introducing the
so-called case estimate system on small business.
The premiums will double, they will not be halved,
particularly for small businesses that have good
records under the bonus and penalty scheme. If they
have been allocated satisfactory bonuses, they will
suffer.
The representative of a major employer organisation
contacted me recently regarding other matters,
including some interesting aspects - which 1 may
discuss later - of the government's privatisation
proposals. When discussing the WorkCare situation
he said that 40 per cent of small businesses had built
up bonuses under WorkCare and that if the case
estimate system were introduced they could go
absolutely haywire because they would lose their
bonuses.
The government is introducing a scheme that will
not only slash benefits to injured workers but also
disaffect employers with good records who do not
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make any claims. It will add to the burden on
responsible employers by reducing the amount of
make-up pay they have to pay, because it is the bad
employers, those who have claims, who pay
make-up pay. The government is reducing the cost
to employers with poor records but increasing the
cost to small businesses that never make claims.
The difference between the WorkCare levy in
Victoria, which is currently 3 per cent, and the levy
in New South Wales, which is 1.9 per cent, is often
cited by the Minister as one of the principal reasons
for developing a new scheme. The New South Wales
scheme has additional penalties that employers have
to pay. They must pay the first 10 days of the cost of
any claim, not five days. They also pay what is
called a dust disease levy on top of the normal levy,
which adds another 0.2 per cent to the cost of their
premiums. More importantly, many heavy
industries in New South Wales, such as the
stevedoring industry, are not included in the
scheme. Those costs are not factored into the 1.9 per
cent that employers pay in New South Wales.
Small businesses in New South Wales with good
track records pay a higher premium than their
counterparts in Victoria. Small businesses in Victoria
are looking for a respite but they can forget about it.
They will be paying higher premiums and they will
be screaming once they find out that the government
has conned them. 1 now turn to the real financial
state of WorkCare.
Hon. R. M. Hallam - Why don't you start with
the published report?
Hon. T. C. THEOPHANOUS - I shall go to the
published report. One of the Minister's fundamental
criticisms of the scheme is its financial situation. He
is often quoted as saying that WorkCare is
$1.9 billion in debt, depending on whether he is
quoting the total liabilities or part of the unfunded
liability. 1 have never heard the Minister say that
since the previous government introduced its 1989
reforms WorkCare's unfunded liabilities have been
reduced from $4.5 billion to $1.9 billion. I have never
heard him congratulate the previous government for
reducing the unfunded liability, nor does he say that
it has in excess of $2 billion in assets. WorkCare has
an income stream in excess of $1.2 billion. It is not a
business that is going broke.
Hon. K. M. Smith - It is not going broke! It has
$2 billion in unfunded liabilities.
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Hon. T. C. THEOPHANOUS - It is not going
broke. It is a business with assets of more than
$2 billion and it has a secure income stream of
$1.2 billion. It has progressively reformed itself to
improve its financial position.
The economic illiterates on the government benches
do not understand what an unfunded liability is. It
is not a debt; it is not something that one pays
interest on. The definition of a debt is an amount
owing on which you pay interest. An unfunded
liability is an estimate of the outlays required if
every claim that is before WorkCare has to be paid
out tomorrow.
The government can eliminate the unfunded
liabilities by saying, 'We no longer have a liability to
pay these workers." That is precisely what the
Minister is doing. He is eliminating the unfunded
liability in one stroke. It does not matter that people
have claims before the courts or have been given
benefits. They will be scrubbed and forgotten. After
all, they are only injured workers. They are not
business people or employers or mates of the Liberal
Party. By cancelling the liabilities the government
can then claim its scheme is a financial success with
$2 billion in assets and an income stream of
$1.2 billion. Nothing has changed in the books of the
Accident Compensation Tribunal; what has changed
is the liability to workers.
The idea that there were no improvements in
WorkCare is a nonsense. The last report of the
Accident Compensation Commission stated that the
unfunded liabilities of WorkCare were about
$1.9 billion. In a subsequent report, on which the
Minister based his argument, that position had
deteriorated slightly over three months from 1 July.
The Minister said that it was a disaster.
The Minister did not take the time to ask why there
was an increase in unfunded liabilities from
$1.9 billion to about $2 billion. The reason is clear: it
was a decision taken by the previous government.
What was that decision? It was to remove the 10 per
cent surcharge.
Hon. K. M. Smith - You doubled it.
Hon. T. C. THEOPHANOUS - It was the exact
opposite; the previous government removed the
10 per cent surcharge on employers, which
amounted to $93 million in a full year. It is
somewhat strange that the deterioration about
which the Minister talks from $1.9 billion to
$2 billion coincides with the $93 million that the then
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government gave employers by removing the 10 per
cent surcharge. That was a major contributing factor.
Had the Minister taken the time to look at the
figures he would have discovered the reason for it.
I referred earlier to the Minister's press release of
14 October in which he tried to paint the worst
possible picture. He selectively quoted figures to suit
his argument. Overall the total WorkCare fund
finished the year with a $4.9 million surplus. Did the
Minister quote the $4.9 million surplus? No. Instead,
he quoted only the WorkCare part of the fund. By
quoting that he was able to say that the situation
deteriorated by $43 million. What a dishonest
approach! Between June 1991 and June 1992 the
funding level for WorkCare improved by more than
3 per cent. Instead of saying it improved from 47 per
cent to 50 per cent, he simply focused on the figure
relating to the quarterly movement, which included
the effect of the 10 per cent surcharge. The Minister
failed to quote the figures from Trowbridge, the
actuaries for the Accident Compensation
Commission. What did they say about the future of
WorkCare? They said that on an unchanged policy
basis by 1999 WorkCare would be 79 per cent
funded. What does the Minister do? He goes out and
talks about it being a disaster, saying that WorkCare
is falling into a black hole.
The actuaries for the commission have a completely
different view. Trowbridge was used by the
government when in opposition to cost its
WorkCare proposals. That is how much confidence
it had in Trowbridge. So much for the nonsense that
WorkCare is falling into a hole or that it is not viable.
The actions of the Minister are clearly based on
deception. This is another one of those deceptions.
WorkCare was on track. I do not want to create the
impression that the opposition is opposed to
WorkCare reforms.
In fact, the opposition considers WorkCare to be an
evolving scheme. It certainly believes there is scope
for reform. The difference between the way this
government works and the way the Labor
government worked is that when the Labor
government wanted to introduce reforms, it
consulted the people who would be affected by
them. When it decided that a reform was reasonable
it proceeded to make those reforms. I am not saying
that all of the proposals in the WorkCover
legislation are untenable; some of the proposals
relating to rehabilitation are appropriate. But to
slash the benefits of workers and to remove
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unfunded liability by legislative means is unfair and
immoral.
A small increase in employment would bring about
a significant improvement in the financial position
of WorkCare. Rather than concentrating on trying to
get the economy moving the government has
embarked on a program of enormous destruction,
which will result in the economy going backwards.
The government produced a Budget that projects
higher unemployment and then said, 'Well, that will
mean less WorkCare payments by employers, so we
will have to do something about that as well. We
will slash the benefits to workers and cut them out
of the system".
The opposition has always thought that the system
must be reformed. However, it should not be
achieved by the Minister acting on his own in a
dictatorial way that overrides the rights of
thousands of injured workers in the community.
I refer again to the Boston Consulting Group report,
which the Minister made great play of when
justifying what he was doing with this scheme. That
report states that WorkCare needs reform but it also
states that a number of aspects of WorkCare are not
only working but also worth preserving. For
instance, the benchmark report by the Boston
Consulting Group says that the incidence of
Victorian claims is similar to that of other States. The
Minister keeps saying that we live in a
compensation culture and that people rush off to go
on workers compensation as soon as the slightest
thing happens to them. How is it that the same
report that he used extenSively to justify his
dictatorial slashing of people's benefits says that the
incidence of Victorian claims is similar to that of
other States?
The report also states that administration costs in
Victoria under WorkCare have been reduced. What
is the Minister's response to the reduction in
administration costs? He introduces a Bill that
creates an enormous bureaucracy, abolishes the
WorkCare Appeals Board and the Victorian
Accident Rehabilitation Council and brings them all
under one organisation. If that is a way of reducing
administrative costs, perhaps we should put all
government departments into one big department
under Jeff Kennett and then he could do what he
wants to do all the time. He would not even need to
ask his Ministers.
I will refer later to the effects of the removal of the
WorkCare Appeals Board and the Victorian
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Accident Rehabilitation Council. I come back to the
reports by the Boston Consulting Group. Another of
its reports states that there is a strong case for
altering the definition of injury. How has the
Minister responded to that? He has been using these
reports to publicly condemn the previous
government. He has also changed the definition of
injury to make it difficult for workers to even enter
the scheme in the first place. It is likely that a large
proportion of workers will not be able to enter the
scheme.
I notice Mr Smith on the other side. I hope he does
not have a heart attack while he is sitting in this
place because he will not be covered by WorkCover.
A clause of the Bill provides that if a person's
lifestyle - I do not know anything about Mr Smith's
lifestyle but I would say from his physical
appearance that he does not do too much exercisehas contributed to his or her accident, that person
will receive nothing. Under this proposal that
person is not able to receive workers compensation.
Hon. B. T. Pullen - Mr Smith was not a good
example.
Hon. T. C. THEOPHANOUS - Nevertheless,
this legislation effectively removes the no-fault basis
of WorkCare because it takes into account factors
outside employment that contribute to injury. If
those factors can be shown to have contributed to
the injury a person can be excluded from receiving
workers compensation. The Minister has quoted
selectively from the Boston Consulting Group
reports to put his case. I have asked the Minister a
question in Parliament Hon. Pat Power - Did you get an answer?
Hon. T. C. THEOPHANOUS - I did not receive
a satisfactory answer. I asked him a question
relating to the WorkCare Appeals Board and a
report by Ms Nerida Wallace, who was examining
the WorkCare Appeals Board and general dispute
resolution within the Accident Compensation
Commission. I asked if those reports from the
Boston Consulting Group supported the Minister's
plan to change the dispute resolution system
dramatically.
I asked for the report to be made available. The
Minister went to the Accident Compensation
Commission and got the commission to write a
letter, which states:
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... Miss Nerida Wallace, a solicitor, has been assisting
the commission during September in examining issues
arising out of the Boston Consulting Group report
concerning dispute resolution processes and draft
material has been prepared.

The draft report will not see the light of day. The
Minister will not want to make it public because it
does not coincide with his plans to abolish the
WorkCare Appeals Board.
I shall refer to other fiascos in this legislation with
which this Minister has been involved. This
legislation can be described as Mr Hallam's triumph.
His first triumph, upon being elected to government,
was a promise to reform rather than privatise
WorkCare. The government had set about preparing
a plan to fully privatise WorkCare. As I said earlier, I
was contacted by a senior WorkCare officer in a
major employer organisation who was absolutely
desperate that the scheme not be privatised. He
asked me to raise the issue publicly. I did so, and I
raised it with the Minister. The WorkCare officer
told me horrific stories about what the scheme was
like for employers prior to WorkCare. He described
enormous premiums of 35 per cent and more that
some employers had to pay, which make the
premiums payable under the current WorkCare
scheme seem like pocket 10ney.
In the Age of 22 October, Mr David Edwards of the
Victorian Employers Chamber of Commerce and
Industry opposed full privatisation because, prior to
the introduction of WorkCare, employers' premiums
had been high and erratic. At first insurers had
offered employers low premiums that were most
attractive, but those premiums were rapidly
increased soon afterwards.
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realised what the government was doing. They got
in touch with me, the matter was raised publicly,
and the issue of privatisation was killed. So much
for the first Hallam triumph.
The second Hallam triumph was to try to bring in a
Bill which had retrospective provisions. That is
shameful. The Bill sought to take away people's
rights retrospectively. Worse, workers were being
penalised not for some fault or omission of their
own but because they had actually followed the
rules. They were being penalised because the rules
were to be changed retrospectively. What a rotten
Bill!
The words I have used in describing this shameful
retrospectivity are not entirely my words, but the
words of Mr Hallam. Whereas he used the word
"employer" in a speech against retrospectivity, I
have used the word "workers". That is the only
difference in the way I have expressed it. However,
Mr Hallam was prepared to put retrospectivity in a
Bill.
On 9 October 1991 he made a huge song and dance
about retrospectivity, and he used the words that I
have referred to. He was prepared to make that
statement when retrospectivity affected employers.
The same person, when Minister, brought in a Bill
with retrospective provisions. He tried it on! There
was an enormous public outcry. People in the State
said it was an absolute denial of natural justice and
human rights. People in the country, in Mr Hallam's
electorate, who had court cases pending that had
been delayed for some time because of the backlog
of circuit cases, were to be chopped off
retrospectively and denied their rights.
It took a while, but the Minister realised that he

Notwithstanding what Mr Edwards had to say
about the prospect of the privatisation of WorkCare,
this government was prepared to push ahead, and it
was only mounting employer opposition to the idea
of a privatised WorkCare that finally forced a
backdown by this Minister, and this shonky scheme
was introduced instead.

could not proceed with this outrageous proposal.
What did he do? He changed his mind. He did not
change his mind on the entire Bill but on one small
part of it. He changed his mind for about 5 per cent
of people - the people who had common-law
claims pending. It is bad luck for the rest of the
people who do not fit into that category: everything
will change for them overnight on the date set in the
Bill.

Why did the government want to privatise
WorkCare? Was it for reasons of ideology? No doubt
that was one reason. But there was a further reason:
under privatisation the government would have
received about $90 million in stamp duty. That
stamp duty would have been paid by employers
through higher premiums because it was not going
to be paid by the claims agents. The employers soon

To add insult to injury, the Minister has narrowed
the capacity of people to mount common-law
claims, so now not only does the injury have to be
the employer's fault but also the injured worker has
to meet the points set out on this horrendous
American Medical Association second-edition scale.
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The removal of the no-fault aspect of WorkCare is a
great Hallam try-on! The Bill provides that a worker
will not be eligible for benefits if he or she has
exposed himself or herself to a risk that contributed
to the workplace injury. That is a shameful clause.
We do not know whether the Minister knew the
clause was included in the Bill, but we do know that
he responded to a question by saying how terrific it
was that WorkCover was a no-fault scheme. He said
how much he supported no-fault schemes. His
advisers must have picked up the Bill and looked at
the clause and said, 'We had better get him out of
this because he has said on record that he supports a
no-fault scheme". Among the 162 amendments they
included an amendment to remove that clause, but
does that make it a no-fault scheme? No, because
that clause was removed by the back door. This is
the hallmark of the way the Minister operates.
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scheme workers who are affected in the ways
specified. The legislation will haunt the Minister.
The Minister said that workplace injuries will be
compensated under WorkCover if there is a strong
connection between the work and the injury, and
there is an amazing definition of that factor. Under
New South Wales legislation, if a worker is deemed
to be partially incapacitated and the employer fails
to provide employment for the worker, he or she is
deemed to be totally incapacitated and is paid
accordingly for up to 52 weeks. In Victoria a person
who is partially incapacitated and who is unfit for
his normal job but theoretically could do another job
on the same wage may be deemed to have a notional
earning capacity and must not be entitled to
compensation at all.
If an assembly worker who injures her arm is not

If a worker has contributed through his lifestyle or

his activities to his injury he will not receive benefits.
You are damned if you do and damned if you don't!
If someone has played too much sport and those
activities have contributed to a workplace injury,
that is a factor; but if someone has not played
enough sport and that also has contributed to a
workplace injury, that is a factor as well. It is another
try-on by the Minister. The Minister's consistent
claims that the legislation is in line with that in New
South Wales is the fourth deception.
Hon. Pat Power - He has boasted about that.
Hon. T. C. THEOPHANOUS - That is right,
Mr Power. It is part of the WorkCover-up.
Retrospectivity remains the difference between the
Victorian and New South Wales legislation. Unlike
the legislation in New South Wales, the Victorian
legislation states that employment must be a
significant contributing factor. It cannot be only a
contributing factor, it must be a significant
contributing factor. This provision has serious
implications because it has the potential to remove
all WorkCover benefits for heart, lung and
degenerative back problems. Those claims may not
be met as a result of this clause. Those factors must
be considered against the history of the individual
worker's activities and lifestyle, and even his
heredi tary factors.
This provision introduces a fault system and makes
the Victorian legislation significantly different from
the legislation in New South Wales and virtually
everywhere else. No other State has it; not even the
United Kingdom has it. The legislation has been
designed in a cynical way to remove from the

prepared to undertake a job inspecting a production
line that her boss believes she is still capable of, even
though she cannot do her normal job, the amount of
the notional pay would be deducted from her
benefit. One may say that is fair because she is not
prepared to work as an inspector rather than
working on an assembly line, but that is not the way
it will work. The employer will not have to offer her
a job as an inspector; all the employer has to do is
show that theoretically she could do a job as an
inspector - even though no job is provided to
her - and that notional pay will be deducted. That
does not happen in New South Wales but it does
with the Minister's legislation in Victoria.
Hon. Pat Power - It is a cover-up!
Hon. T. C. THEOPHANOUS - A great
cover-up. In New South Wales discretionary power
is available for a court to refer a worker to a medical
panel and the judgment of the panel will be accepted
if it is so desired. In Victoria the courts can refer a
worker to a medical panel but the judgment of the
panel must be accepted. There is no point having a
court because the medical panel will make the
decision.
Hon. D. A. Nardella -Can't you cross-examine
the panel?
Hon. T. C. THEOPHANOUS - No, you cannot
because the court does not have the power to call the
panel in. The medical panels are made up of
government doctors. They are recruited by the
government. A panel can be made up of one doctor.
Under the legislation a government-appointed
doctor can make a decision and the court is bound
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by that decision. The court has no option but to
accept that decision. The legislation shows a
complete disregard for the judiciary. That is the
extent to which the Minister is prepared to go.
In the other House 162 amendments were slammed
through without being debated. The Minister said it
was a bit rough that courts had to refer certain
matters to medical panels so he removed that
provision. What did the Minister do? He introduced
another clause providing that if the employer asks
for a matter to be referred to the medical panel the
court-The PRESIDENT - Order! Mr Theophanous
should address his remarks to the Chair, and I
suggest it be after dinner.
Sitting suspended 6.30 pm until 8.5 pm.
Hon. T. C. THEOPHANOUS - Before the
suspension of the sitting I was explaining how the
government put around the deception that
somehow its WorkCover proposals were in line with
what happens in New South Wales.
I have given at least three instances of how the
WorkCover proposals differ from New South Wales
in the use of medical panels and courts. In New
South Wales the courts have discretion to have a
medical doctor examine the case. Under this
legislation the court has no option but to refer the
matter to a medical panel if the employer so
desires - and 10 and behold, the medical panel
doctor is nothing more than a government doctor!
Another difference is that medical panels in New
South Wales must have at least two doctors. Under
this legislation one doctor will suffice, so you can be
referred to a medical panel at the whim of the
employer. The doctor makes a decision and then the
court-Hon. R. M. Hallam - At the whim of the
employer!
Hon. T. C. THEOPHANOUS - Mr Hallam, I am
prepared to concede that both the employee and the
employer can refer a matter to a medical panel. My
point is that the court - Hon. R. M. Hallam - Why do you use just
employer if you concede both parties have a chance?
Hon. T. C. THEOPHANOUS - I will stand
corrected if it is not the case and it does not develop
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that most of the referrals that will take place will be
at the whim of the employer, because not many
workers will want to have their cases referred to a
government doctor, a WorkCover authority doctor,
for resolution. If you would like to place a small
wager on that, I shall be prepared to accommodate
you. Perhaps you would be a bit more comforting
than Jeff Kennett!
This is a back-door way of giving the court no
option but to have to refer the case to a medical
panel. The inconsistencies and hypocrisy of this Bill
can be seen in the fact that the conciliator gets an
option, but the court does not. By anybody's
examination of natural justice, that is, as one of my
colleagues has said, a travesty of justice. It is treating
the judiciary with utter contempt; it is saying to the
judiciary that it is incapable of deciding whether a
case should be referred and whether the evidence
presented is reasonable. It cannot even call in the
doctor in for cross-examination - it is absolutely
unprecedented.
The court will therefore turn out to be merely a
puppet court. Who makes the decisions in the end?
One government-appointed doctor, that's who!
Hon. B. W. Mier - The County Court.
Hon. T. C. THEOPHANOUS - Yes, Mr Mier,
we are talking about the County Court. What an
insult to the County Court judges that is!
The problem arises not only from the fact that a
doctor who might present evidence should be
subject to cross-examination and that alternative
evidence should be allowed to be presented, but also
from the fact that the worker is forced to go to the
doctor; that is, the worker cannot refuse to go to that
doctor, because the result will be that the benefits
will be cut off. The system provides no choice for the
worker; it is tilted towards the employer and the
new WorkCover authority. They are just some of the
differences between the New South Wales scheme
and that proposed for Victoria.
Another difference between the two schemes is that
in New South Wales serious injuries are determined
by the court after it has considered all the facts. The
New South Wales conservative government trusts
the courts to consider the facts and determine
whether a particular case is serious. In Victoria the
Minister responsible for WorkCare wants to use the
restrictive standards of the American Medical
Association (AMA) that require an injury to result in
more than 30 per cent whole-person impairment.
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That does not sound too high, I suppose, if the scale
goes up to 100 per cent!
Hon. R. M. Hallam - You should know; you
introduced it with the Transport Accident
Commission! Haven't you heard of it before?
Hon. T. C. THEOPHANOUS - I am glad the
Minister has raised the Transport Accident
Commission (fAC) because the fact is the TAC has a
cut-off point of 10 per cent on that scale! There is a
bit of a difference between 10 per cent and 30 per
cent in anybody's language. Under the TAC tests,
someone who is over 10 p~r cent incapacitated can
be paid benefits for up to three years. The case is
reviewed after 18 months if a person is more than
10 per cent incapacitated -on the very same scale!
This Minister is so mean that not only has he
imposed the AMA standard but he is using the
second edition of that standard, which is the
toughest. He did not bother to consider whether the
third edition, which is less stringent, should be used.
Here is an example of how mean the Minister is in
his attitude to injured workers!
I refer to the types of injuries that would not reach
30 per cent whole-person impairment on the AMA
scale. For example, a worker who has an amputation
of a leg below the knee because of an accident
caused while operating a machine at work will have
a whole-person impairment of 28 per cent. So you
lose a leg and you are 28 per cent impaired! Under
the Minister's proposed scheme that person cannot
claim relief under common law and might not get
any benefits at all!
The Minister created a song and dance when I asked
a question about this matter earlier. He said that my
interpretation is not correct because a person can
obtain full benefits if he or she has total and
permanent incapacity. The words "total" and
"permanent" are important. The criterion is not just
whether the person has "permanent" incapacity,
which is an important difference. If the criterion
were just whether the person had permanent
incapacity, in the example I have given of somebody
who has lost a leg nobody could say that that was
not a permanent incapacity. However, a lot of
argument could be presented about whether a
person has total incapacity if he or she has lost a leg.
People will say things like, ''He is not totally
incapacitated. After all is said and done, he could
sell newspapers on the street while leaning on a
crutch".
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Hon. G. H. Cox - Or work with his hands!
Hon. T. C. THEOPHANOUS - That is
absolutely correct. As Mr Cox says, a person could
work with his hands. In such circumstances the
person who is permanently incapacitated is not
deemed to be a serious case and he or she is not
totally incapacitated.
I invite honourable members to consider what will
happen to a person in such a situation. The answer
is: he will be put on the scrap heap; he will have to
look around for a job. Somebody will have said the
person has notional earning capacity and - Hon. Pat Power - He will be treated like a leper!
Hon. T. C. THEOPHANOUS - Yes, he will be
treated like a leper. I offer another example for
consideration by honourable members: a worker
who sustains a leg injury that does not necessitate
amputation but results in a 70 per cent loss of
movement will be determined to be 28 per cent
impaired. What rating would a person who falls and
sustains a knee injury involving nerve and muscle
loss requiring surgery and prolonged therapy have?
The question is important. Honourable members
should consider how much they think such a person
is impaired. Do honourable members think that
person will be rated at 2S per cent or 22 per cent?
The answer is that that person will be 6 per cent
impaired according to the scale that will be used in
this State!
Hon. K. M. Smith - The doctors know how to
measure it!
Hon. T. C. THEOPHANOUS - A person who
suffers acute dermatitis of the hands and arms from
exposure to chemicals and is unable to continue
employment because of the possibility of further
exposure will be rated at the grand total of 0 per
cent! A person in such a condition will not even
qualify!
A person over 40 years of age who has lost sexual
function as a result of a back injury will not meet the
30 per cent impairment criterion; the rating for that
is 20 per cent! Not even the loss of four fingers of the
non-dominant hand will get a person over 30 per
cent!
These are the kinds of people the Minister wants to
say are not eligible for compensation because they
have a notional earning capacity! I suppose it will be
said that a person could work with one hand behind
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his or her back or could lean on a crutch if he or she
had lost all or part of a leg, but could find a job
somewhere!
Obviously only a quadriplegic - or perhaps a
quadriplegic with brain damage - will be
determined not to be capable of doing some job. If
the notion of a theoretical job is introduced,
everybody can do a job!
The Bill is designed to cut out 90 per cent of injured
people from being able to make any claim under the
proposed WorkCover scheme.
I present some expert opinion on the matter. I quote
from an assessment by a Dr David Kennedy of the
impairment test under the second edition of the
AMA guides. I do not know what the letters after his
name mean, but I shall read them onto the record:
MBBS, FASFM, FACSP. I am sure the Minister will
agree that this person is eminent in his field. The
doctor states:
There are deficiencies in this form of assessment in
relation to other areas of the body, particularly in
relation to closed head injuries with cerebral disorders
and dysfunction and particular brain disorders and
syndromes that can occur as a consequence of cerebral
contusion and other brain injuries.

He further states:
There are also deficiencies in this assessment with
respect to chest and abdominal injuries involving the
viscera, particularly in relation to hernias, for example,
epigastric, abdominal, umbilical and particularly
inguinal and femoral hernias which can commonly
occur, especially inguinal hernias, with lifting incidents
in the work place. The doctor concludes:
... that such an assessment, using the AMA Guides to
the Evaluation of Permanent (Second Edition) would be
very restrictive and not allow the medical practitioner
scope to the implications of a musculo-skeletal injury
with respect to the functioning of that person not only
in a domestic or recreational setting but also in the
occupational situation.

That was written by an expert. I think the Minister
may know the eminent physician, Or Buzzard. In
Hansard of 10 September 1986 Or Buzzard was
quoted as having said the following about the test:
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attention to individual variation and the complexity of
the human being. What to one person may be a trivial
disability may be to another person a major disability.
Such considerations cannot be embodied in a
regimented guide. I would anticipate this guide will
not be acceptable to the medical profession for the
reasons that I have stated. I would anticipate that if this
guide or a similar one is introduced legislatively its
application by the medical profession will produce
anomalous results because of differences of
interpretation produced by the table's complexity.

Hon. R. M. Hallam - Why did you introduce it
for the TAC? Your government introduced the same
test for the TAC.
Hon. T. C. THEOPHANOUS - The Minister
continually raises this question but forgets that the
structure for dispute resolution in the Transport
Accident Commission is much different. This is a
guide whereby people must have more than 10 per
cent for TAC purposes. There is a margin for error.
Hon. D. A. Nardella -A bit of difference!
Hon. T. C. THEOPHANOUS - I have received
correspondence from many people about the
proposed reforms. Some people are very sad; some
have spent their lives working and wish to continue
working. They are very worried because through no
fault of their own they are finding it extremely
difficult to find employment at this time. Yet this
government wants to attack the sick, the maimed
and the injured in our community. I refer to a letter
from Mrs Joy Oehm. She states:
I am a 38-year-old married woman with two young
children. Whilst I was working as a nurse at a nursing
home in 1987 I suffered a severe back injury which
consequently left me incapacitated for the last five
years three months .
Over this period I have spent most of my time in and
out of hospital and rehab centres, I have undergone
three major operations such as two laminectomies and
one anterior-fusion and bone graft from the hip, also
numerous other treatments to no avail with the future
prospect of possibly further surgery.

She further states how she uses pain-killers to get
through the day. She is the type of person the
Minister will put on the scrap heap. She further
states:

In conclusion I do not believe that this table or indeed

any other table presently in existence is acceptable as a
means of assessing disability. It does not pay significant

Realistically if it was at all possible I would much
prefer to be able to be a viable, contributing member of
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the work force but that seems to me impractical, then
why are my rights being taken away and I am forced to
pay even more for something I did not bring on myself.

It is important to note that 4000 injured workers

rallied last Sunday at the Dallas Brookes Hall. They
attended with their families to try to come to grips
with and understand what the government intends
to foist upon them. Those workers have written to
the Minister and have asked the Premier to
intervene. It is quite clear that their calls will fall on
deaf ears!
The Victorian Council of Social Service (VCOSS) is
an organisation concerned about the welfare of the
disadvantaged and those in our community who
may not be able to help themselves.
Hon. Pat Power - Ordinary people.
Hon. T. C. THEOPHANOUS - Yes, ordinary
people.
Hon. R. M. Hallam - Including the unemployed.
Hon. T. C. THEOPHANOUS - That is correct,
Mr Minister, including the unemployed. In a letter
VCOSS had this to say:
VCOSS finds the fiction of "notional earnings" inherent
in the Bill particularly unjust and one which will
inevitably push partially incapacitated workers onto
social security payments, even in the first 26 weeks.

At least they have understood what the Minister is
on about. The letter further states:
If a worker doing heavy labour was earning $450 a
week before he/she injured their back and if it was

decided by the authorities that he/she could
theoretically earn $400 a week doing clerical work then
they would be entitled to 95 per cent of $50 - -

That is, the princely sum of $47.50 a week.
Hon. K. M. Smith - Have you quoted directly
from the letter from VCOSS?
Hon. T. C. THEOPHANOUS - They are entitled
to $47.50 a week.
Hon. K. M. Smith - Are you misleading the
House? Are you quoting directly from the letter?
Hon. T. C. THEOPHANOUS - Everything I
said appears in the letter.
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Hon. K. M. Smith - It's selective quoting and
you know it.
The PRESIDENT - Order! When an honourable
member quotes from a document such as this it is
open to members of the House to ask him to make a
copy available. That overcomes any problems that
Mr Smith is forecasting. If the member assures the
House it is a direct quote from the letter, he should
be believed.
Hon. T. C. THEOPHANOUS - - Mr President,
I am happy to make a copy of the letter available to
the House.
Hon. R. M. Hallam - Is it a direct quote?
Hon. T. C. THEOPHANOUS - I am happy to
table the letter or put it on the record.
Hon. R. M. Hallam - Are you quoting directly
from the letter?
Hon. T. C. THEOPHANOUS - Mr President, I
seek leave to table the letter.
Hon. R. M. Hallam - No. I do not grant leave, I
want you to say whether you are quoting directly
from the letter.
Hon. T. C. THEOPHANOUS - The Minister
does not want me to table the letter, so I will not.
The PRESIDENT - Order! The Minister will get
a chance to reply later on.
Hon. T. C. THEOPHANOUS - I shall repeat the
passage I read from the letter:
VCOSS finds the fiction of "notional earnings" inherent
in the Bill particularly unjust, and one that will
inevitably push partially incapacitated workers onto
social security payments, even in the first 26 weeks. For
example, if a worker doing heavy labour was earning
$450 per week before he / she injured their back, and if
it was decided by the authorities that he/she could
theoretically earn $400 a week doing clerical work, then
they would be entitled to 95 per cent of $50 or $47.50
per week!
The most bizarre aspect of this provision for "notional
earnings" is that you don't have to actually have this
theoretical job or be offered such a job to be assessed in
this way.
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Nor is there any provision in the Bill which requires
employers to offer a substitute job to their injured
workers in this way. Therefore, injured workers are
being penalised and having their payments reduced on
the basis of the "notional" earnings they are not
receiving. This seems a particularly cruel way to treat
people who have been injured through no fault of their
own, and who will face substantial compensation and
discrimination in a labour market where there are
many able-bodied workers available. Currently there
are 250 000 Victorians out of work and 25 people
registered as unemployed in Victoria for every
registered job vacancy.

It is clear the Minister is putting these people on the

scrap heap. The community is outraged by the
proposal. It is by far the worst compensation system
in existence in any State in Australia. It has been
designed by a Minister who has no compassion for
injured workers.
The extent of the changes are so massive that it is
hard to keep up with them. The Minister is altering
the concept of a fair go or a fair hearing. For
instance, the position of complaints investigator in
the Accident Compensation Tribunal is being
abolished. One cannot even go to a complaints
investigator! The conciliators are the only umpires
and they have been appointed by the government.
Worse than that, the Minister has the power to direct
the conciliators. That is the type of independence in
which this government believes! The Bill is a
disgrace.
The Accident Compensation Tribunal has a long
history in one form or another, but this Minister,
with the stroke of a pen, will abolish it. He will
throw out the judges and the cases will now be
heard by either the Magistrates Court, the County
Court, the Administrative Appeals Tribunal, or
possibly all three, but it is almost impossible for
people to know.
Hon. R. M. Hallam - I am not surprised that you
can't work it out.
Hon. T. C. THEOPHANOUS - I have been able
to follow it so far and I know that it is likely that
injured workers may have to appear before three
different courts. The Accident Compensation
Tribunal annual report of 1991-92 states:
The activity of the Accident Compensation Tribunal
has its origins in the creation in 1914 of a system of
no-fault compensation for workers who suffered
work-related injuries in Victoria.
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The Minister has also abolished no fault
compensation, so I suppose it is appropriate that the
tribunal has also been abolished. The report
continues:
Litigation under the original scheme came before the
County Court until 1938, when the Workers'
Compensation Board was established as a specialist
court with exclusive jurisdiction to hear and determine
claims for compensation.
A new and largely still current compensation scheme
known as ''WorkCare'' came into operation on 31
August, 1985 under the Accident Compensation Act. It
established the Accident Compensation Tribunal as
successor to the Workers' Compensation Board and
initially provided for determination of matters by
judges, lay members and conciliators. Since 1990,
membership of the tribunal has consisted solely of
judges, appointed either directly to the tribunal or from
the County Court...
The introduction of pre-trial conferences together with
a system of judicial intervention into cases at an early
stage has successfully combined to ensure that there is
minimal delay in the hearing of contested matters.

This tribunal has a rich history, but it has been swept
away with one stroke of the pen. It has reduced
minimised delay in hearing cases and it has heard
cases fairly and independently.
The Minister wants to establish a kangaroo court. He
is appointing conciliators and injured workers will
have to appear before the County Court, but he has
reduced the ability of the County Court to make an
impartial decision because it has to accept whatever
the government doctor says.
If you thought the tribunal would refer a medical
matter to a medical panel, you would be wrong. In

fact, a range of questions can be referred to the
medical panel, which is the government doctor. The
questions may concern the worker's capacity for
employment and whether employment was a
significant contributing factor to the injury. How
would a medical panel doctor, a government
appOinted doctor, know whether the injury was
caused by the employment?
He was not on the job when the injury occurred.
Further evidence should be sought from people who
could establish other points of view. The principles
go against natural justice. The immediate power
invested in the government-appointed doctors is
enormous. It is possible for a medical panel doctor to
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make a determination that an individual is suffering
from asbestosis and he bases that determination on
asking the employee how many cigarettes he
smokes a day. The employee says that he smokes
one cigarette a day. When the matter goes to court
the employee says under cross-examination,
"Actually, that is not quite right; I smoke about ten a
day". That is new evidence and affects the medical
opinion to the benefit of the employer but,
nevertheless, the evidence from the medical panel
should be accepted. Under this legislation not even
that circumstance can be referred back.
The definition of suitable employment is so broad
that it makes it effectively unnecessary for an
employer to find suitable employment for the
worker. The definition of suitable employment, as is
the case with a large number of other definitions in
the Bill, is tilted towards the employer.
I turn to the widows fund, about which I asked a
question of the Minister earlier today to which he
responded, 'Well, you know the widows fund; it is
all right if it is held by the Accident Compensation
Commission or the Victorian WorkCover Authority;
it is not inappropriate for that to occur".
The fund is held in trust by the Accident
Compensation Tribunal registrar and the moneys
are dispensed by the trustees when they consider it
necessary. For example, if a widow believes she
requires a refrigerator she has to apply to the fund
and the fund trustees make a decision about
whether they will provide her with the money.
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the government would move in the other place. It is
an admission by the Minister that the legislation was
poorly drafted. It was even more contemptuous that
when the proposed amendments were to be dealt
with in the other place there were not 152 but 164.
The Minister tacked on another 12 amendments. I
had spent 3 hours from 11.30 p.m. the night before
going through the proposed amendments to figure
out what they meant and how they changed the
proposed legislation only to find out the next
morning that there were another 12 proposed
amendments added to the 152. The 164 proposed
amendments were guillotined in the other place
without one being debated. That is the sort of
contempt the government has for the Parliament.
This House received the Bill this morning and when
we started to work through it to try to renumber the
amendments we suddenly found another 28
amendments. How many more amendments will
there be after the Bill is passed?
The legislation is ill prepared. It was not prepared
by Parliamentary Counsel but was initially compiled
by Baker and McKenzie as a payback for previous
work it had done for the Liberal Party.
Parliamentary Counsel did not see the legislation
until the last minute and that is why it contains
mistakes. How much was Baker and McKenzie paid
for all the work it did for the government? Perhaps it
is tacking on a bill for the work it previously did for
the coalition. How much has the government paid
that firm? The government employed an outside
firm to draft the Bill at the taxpayers' expense.
Hon. R. M. Hallam - That is not true.

Under the legislation, the money held in trust by the
Accident Compensation Tribunal registrar will go to
the new Victorian WorkCover Authority. One has to
take one's case to the authority and if that case is
lost, the authority receives the money. That seems
unfair. If one wants to collect the money, one must
go cap in hand. Nobody has to pay the money into a
trust account or act as trustees for these people. In
that sense, they will not have the duties of trustees
imposed on them to provide some protection for the
widows.
I shall conclude by saying something about the
contemptuous way the Minister has treated the
Parliament and the operation of the Parliament. The
Bill was introduced in another place and guillotined;
it was ill prepared. I informed the Minister some
time ago that I proposed to move a number of
amendments to the Bill. At 11.30 p.m. the day before
the Bill was to be debated in the other place I
received a copy of 152 proposed amendments that

Hon. T. C. THEOPHANOUS - The Minister
should deny it.
Hon. R. M. Hallam - I did deny it.
Hon. T. C. THEOPHANOUS - The Minister
should tell us he is not paying that firm. I hope the
taxpayers do not find out that their money is being
paid to Baker and McKenzie.
The government then gave Parliamentary Counsel
the job of dealing with the amazing set of
amendments. No wonder the Bill came into the
other place in the state it did.
In opposition the Minister was one of the most vocal
members who argued about the forms of the House,
propriety, retrospectivity and just about every other
principle. What has happened to the principles,
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Mr Hallam? They have all been thrown out the
window.
The Minister should withdraw the legislation. He
should consult the injured workers and fix up those
unworkable things that he has claimed appear in
WorkCare. He has gone on about how people will be
compensated for 26 weeks when the legislation does
not say that. He ought to take the legislation back
and fix it up and give the people the opportunity to
have some input, particularly those who will be hurt
by it.
The Minister has deceived people by claiming that
this legislation is the same, or similar, to the New
South Wales legislation. I have shown that it is not.
The Minister has deceived the people by saying that
WorkCare is in a financial mess and requires change.
That is not true and he knows it. He has constantly
tried on retrospectivity and tried on removing the
no-fault basis of WorkCare; everything is a try-on
and he has had to back down. He tried to privatise
the system and he had to back down from that also.
Hon. R. M. Hallam - What are you talking
about?
Hon. T. C. THEOPHANOUS - The Minister
knows what I am talking about because the
employers who have contacted him have told him in
no uncertain terms that they did not want to
privatise WorkCare, and he had to back down. He
knows exactly what I am talking about.
The Minister will go down in history as the Minister
for the great WorkCover-up of Victoria. The people
will be outside this place protesting with their
crutches and wheelchairs and asking the Minister to
find them the theoretical jobs that he considers they
can do. All of those people will be waiting in a
queue for the Minister to give them the theoretical
jobs.
Hon. K. M. SMITH (South Eastern) - I am
pleased that I sat through all of Mr Theophanous's
speech. To think that he has locked himself away
downstairs in his office for five days and gone to all
that trouble reading and writing everything when
every member on this side of the House has been
completely "underwhelmed". Government members
cannot believe the rubbish he has been saying.
Obviously, he has not read the Bill nor the
amendments the Minister intends to put forward. It
is also obvious that he does not intend to do
anything about this Bill apart from trying to tip
buckets and deceive the people of Victoria by saying
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untrue thing about the legislation. He wants people
to think that the government does not care about
injured workers. The government cares very much
about them and also cares about the costs of
WorkCare. That is something the opposition does
not care much about.
The Labor government introduced WorkCare in
1985 and it was told at that time that it would be a
failure and that it would cost Victorians a lot of
money. But the Labor government pressed on with it
in its socialistic way and tried to talk about social
justice. The only social justice the Labor government
was interested in was making everyone equal. The
bosses could not afford it and Victorians cannot
afford to pick up the bill for what was a poorly
drafted and ill-thought out piece of legislation.
When the coalition came to office it found that
everything was a financial disaster.
Mr Theophanous is to blame as much as any other
person who was in government before 3 October
because he had the opportunity to make the
necessary changes to WorkCare. But he did not have
the courage, and nor did his colleagues, to stand up
to John Halfpenny. We know that the Labor
government wanted to make some changes but that
John Halfpenny and the Trades Hall Council said
no. They said it would deprive the workers of their
rights and that the Labor government could not do
those sorts of things. They said it did not matter
about the bosses but that in order to reign in the
$4 billion losses it should increase the costs on
business. That did not worry those on the other side
because they do not represent the real people in
Victoria. They do not represent the workers or the
employers, they represent the union bosses of Lygon
Street. They represent the Nardellas, the Walpoles,
the Powers and the people who just want to get to
this House. They would come up here or Mrs Kirner
would go to Lygon Street and say that changes
needed to be made because things were crook.
'We are not able to do that," said John Halfpenny.
'We cannot do that. We have brought in this thing
because we are going to send this State broke." That
is what the Labor Party nearly did. It was just as
well that on 3 October the Victorian people had had
enough of the previOUS government and elected the
coalition government. The Labor government was
guilty of a lot of sins. It was particularly guilty in
what it did with WorkCare.
Hon. D. A. Nardella - You are absolutely
pathetic.
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Hon. K. M. SMITH - We care about injured
workers. We care from the point of view that if
somebody is genuinely hurt at work that person
should be looked after. We really mean that.
Mr Nardella might not think so, but we care about
those workers. We do not want the situation that
exists under the current legislation to continue. We
do not want the parasites that have been living off
WorkCare, and there are parasites out there.
The genuinely injured workers are the ones being
deprived. There are other workers who have
received some injury but who are making a lot of
their injuries, with their crook backs, their crook
knees, and so on. I have total sympathy with the
genuinely injured workers: they should be looked
after. But there are the parasites, those who want to
rob the WorkCare system of funds. Then there are
the rorters. Then there are more rorters. There are
the rorters in the medical profession. There are the
people in the medical profession who came out of
their retirement so they could make a few dollars:
these people said to the injured workers, 'We know
that you are not really injured, but how long do you
want off? Come back in another month; oh, yes,
your back looks crook, come back in another month,
and everything will be fine." They pick up a few
dollars doing that, then they refer the patient on to
someone else, and they get a few dollars back from
that. You have to know the system. They know how
to make a few extra dollars. Then, to get even a few
more dollars, they say, "Go and see some of the
lawyers who are recommended for this sort of
thing."
Everyone knows who they are. There is a list of
them. What a great group of people they are. They
are commonly known as the society of Labor
lawyers. They are the ones members of the Labor
Party in this place keep in business by pushing their
union work and their WorkCare cases on to them.
They are people like Maurice Blackburn and Co.
who go about touting for this sort of business in the
newspapers. I do not mind business people, but not
when they are ripping off the system. There are
people like the firm Ryan Carlisle Needham
Thomas, another member of the society of Labor
lawyers. There is the firm of Slater and Gordon.
Things are going so bad there that Peter Gordon had
to get his picture in the paper recently touting for
more business because the pressure looked like
going on.
Hon. Pat Power - Was this before or after he
saved the Footscray Football Club?
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Hon. K. M. SMITH - He probably paid for the
saving of the Footscray Football Club with some of
the $25 million he pulled out of WorkCare in one
year.
Hon. Pat Power - Are you saying he kicked it
back into the community?
Hon. K. M. SMITH - No, you know the old
skyrocket! There he is, his picture in the Age
newspaper, sitting down with a poor person he has
conned and has conned for a long time saying,
'What you have to do is this, because that mob of
Liberals will bring about changes to WorkCare."
Hon. T. C. THEOPHANOUS Oika Jika) - On a
point of order, Mr Acting President, it is appropriate
in this place to debate the issues but it is not
appropriate to denigrate individuals unless there is
evidence to substantiate that claim. I do not believe
Mr Smith has any evidence that Mr Gordon has
conned, as Mr Smith puts it, the person that he is
pictured with in the newspaper. I do not believe that
is what the newspaper article is reporting. Mr Smith
is simply misleading the Parliament about the
content of the newspaper report and he is
denigrating an individual who has no chance of
defending himself in this place. Mr Smith has
absolutely no evidence in support of his case.
Hon. K. M. SMITH (South Eastern) - On the
point of order, Mr Acting President,
Mr Theophanous talks of denigration while he is
trying to protect somebody he is prepared to
support, yet he has stood up in this place for nearly
2 hours and has denigrated Mr Hallam and anyone
else he can to try to present his policy on WorkCare.
In this debate, account must be taken of matters that
have previously been raised in the debate, and in
this debate Mr Theophanous has not been talking
about people in the right way.
The ACflNG PRESIDE~'T (Hon. P. R. Hall) Order! There is no point of order. Mr Smith has been
raising matters concerning the legal profession and
their activity in WorkCare cases. However, I have
been listening carefully to Mr Smith's remarks and I
note he is starting to stray from the point he was
making. I ask him to round off his remarks and
return to debate on the Bill.
Hon. K. M. SMITH - I am concerned about the
way costs have got out of control with WorkCare. I
mention lawyers because WorkCare common-law
costs have doubled in the past year to $200 million
and, until this Bill is passed, these costs look like
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doubling again in the next 12 months. That is
$400 million. That is ridiculous. That $400 million is
money that belongs to Victorians, because Victorians
will have to pay it back as liabilities when lawyers
are just trying to prolong these cases. It is important
to their income that these cases continue on.
The coalition government has said that on
1 December it is calling a stop to it. If a worker is
injured up to this time he will have a period of three
months in which to lodge a claim. So much for
Mr Theophanous's point about retrospectivitywhat he said is not true.
The coalition government listens to the cries of the
people more than does the Labor Party. The Labor
Party has run down this State. The coalition
government is prepared to make the changes to
WorkCare that are necessary. The Labor Party is
being critical of Mr Hallam because he is making
these changes. The Labor Party talks about the
number of changes that are being made to
WorkCare. In fact, these changes are mostly
consequential changes.
Hon. T. C. Theophanous - Not true!
Hon. K. M. SMITH - It is true. The Labor Party
knows these are consequential changes - nothing
more, nothing less. The coalition government knows
that it is important that these changes are made
quickly.
Mr Theophanous was quite happy to talk about the
way the Bill was guillotined through the other
House. I take it that Mr Theophanous has not read
the Hansard report from the other House. He would
have noted that his colleagues in that place were not
prepared to talk about this issue. Division after
division was called on the question of time and, in
fact, the argument the Labor Party put in the other
place was the question of time. It did not get on with
the job and debate the issue. Members of the Labor
Party in that House are playing games. They are not
addressing the problems that must be addressed by
the incoming coalition government.
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When the amendments are moved Mr Theophanous
will have an opportunity to hear why those changes
are being made.
A situation in Victoria is different from the situation
in New South Wales. I shall put those differences in
simple figures so that Mr Theophanous will
understand. In New South Wales the average levy is
1.8 per cent compared with 3 per cent in Victoria.
That is a big difference! In New South Wales the
accumulated fund is $700 million whereas Victoria
has $2 billion in unfunded liabilities - that is debt!
Mr Theophanous may not want to see it that way.
We know what a great economist he is. We heard
him when he sat in the chair that the Minister now
occupies. We could not make sense of his economics.
He did not know what he was talking about.
A most important result of the legislation will be the
speed with which workers are back on the job. In
Victoria, workers are not encouraged to get back to
their jobs; they are encouraged to collect more
compensation. Victorians are out of work four times
longer than those in New South Wales. The
government wants them back in the work force and
that is why it is building into the legislation factors
that will encourage them to return to work. They are
given incentives to go back to work and employers
are given incentives to take them back.
The vast majority of people want to get back to work
qUickly, but a person who has been off work for 1, 2,
3 or 4 years finds that his or her interest in work has
waned. There is not the same enthusiasm to get back
on the job. The person has learnt to cope with the
money that he or she is getting, which is 70 per cent
of the differential. It is a matter of the duration of the
claim and not compensation or access benefits.

Mr Theophanous also mentioned the Boston report.
The Boston report stated that the New South Wales
WorkCover scheme was the best scheme
Australia-wide. Victoria has adopted that scheme.

Victoria has a sick WorkCare scheme. It was brought
in by the former government, but we are making
changes. Mr Theophanous spoke for 2 hours about
all the things he believed were wrong in the
legislation, but the truth is he would have liked to
see changes. Michael Roux, when he was chief
administrator of WorkCare, was asked to make
some changes. He put some suggestions to the
former Minister, Neil Pope, which the Minister than
put to John Halfpenny, and Roux was sacked!
Michael Roux wanted to make the changes the
government is now making.

Mr Theophanous has tried to mislead the House, but
he does not want to face the fact that changes must
be made. The government is prepared to make the
changes, which are contained in the legislation.

The coalition produced its policy on WorkCover two
years ago. It is the same policy that is contained in
the legislation. It was explained then what the
coalition intended to do. Lawyers, doctors and
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parasites on the system are crying, but they were
given notice of the changes that the coalition would
make. Mr Theophanous knew, his colleagues knew
and the community knew.
I support what the Minister has done. I support the
changes that are being made under the legislation. I
support the measures that will protect people who
are genuinely hurt on the job. I have been an
employer for a long time. I am still an employer
through a business in which I have an interest. The
people who have worked for me have always been
well looked after. I have always had a close working
relationship with my staff. They have never conned
me and I have never conned them. We have always
worked together as a team. The government wants
employers and employees throughout Victoria to
work as a team to get Victoria moving again.
Hon. PAT POWER Oika Jika) - I am happy to
follow my co-tenant in the Jika Jika Province and to
place on record the fact that Mr Theophanous and I
have made the first two contributions from the
opposition on the WorkCover legislation. During the
past few weeks the government has introduced
legislation that will have a profound impact on the
quality of life of almost every Victorian family. The
WorkCover legislation is high on that Richter scale.
Hon. T. C. Theophanous - On the rip-off scale.
Hon. PAT POWER - On Tuesday a
demonstration was held in the streets of Melbourne
in which a large number of Victorians - Hon. Jean McLean - Some 200 OOO!
Hon. PAT POWER - A Herald-Sun reporter told
me he thought there were nearly 300 000 people
marching.

Honourable members interjecting.
Hon. PAT POWER -Everyone agrees that it
was the largest peaceful demonstration in
Melbourne since the Vietnam moratorium marches.
I do not believe any honourable member would
dispute that. Perhaps some of them need the
advantage of hindsight because I do not believe
anyone in the Chamber would dispute that those
people who demonstrated against the Vietnam war
were proven to have worthwhile values and
aspirations. The Victorians who demonstrated on
Tuesday will also be proven to be correct. They view
the legislation as not being in the best interest of all
Victorians because it will alter the structure of our
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society and it will cause many Victorians to suffer
substantially.
In recent days we have seen the government

benches reacting to that increasing community
pressure, and history will confirm that. The Minister
for Housing and the Minister responsible for
WorkCare have been required to spend an
increasing amount of their time shutting their people
up, and I do not have any difficulty with that.
However, I believe this WorkCover-up legislation
will subject a decent man like the Minister
responsible for WorkCare to a great deal of pressure.
Hon. Bill Forwood - What is this, the good guy,
bad guy trick?
Hon. PAT POWER - What I want to do is
explain my perception of how the proposed
WorkCover legislation will discriminate against
many ordinary Victorian families.
I have mentioned my association with the trade
union movement - with the Australian Railways
Union, the Federated Furnishing Trades Union and,
most recently, the Electrical Trades Union of
Australia. Anyone on the government benches who
is familiar with the sorts of workplaces and work
practices usually encountered in the areas of
industry associated with those unions would agree
that they are high on the scale of work-related
injuries.
When I was with those unions I saw many instances
where workers suffered injury through no fault of
their own because they worked in almost medieval
circumstances, with unsafe equipment and
experienced substantial stress.
As Mr Theophanous has already explained, this
legislation was taken through the Legislative
Assembly without debate. I appreciate the support
from Mc Atkinson and other government members
who condemned the guillotining of Parliamentary
debate and am pleased that there are people on the
government benches who do not support the
guillotining of legislation. Yet in the past couple of
days, on legislation everybody agrees is profound,
the government has been prepared to do just what
Mr Atkinson and others said a government should
not do: it did not provide an opportunity for debate
in the Assembly, where a range of people from a
variety of backgrounds could have placed on the
public record their views about the consequences of
the legislation.
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If the government believes opposition members in

the Legislative Assembly are wasting time, let us test
its integrity by asking it to agree to allow that
Chamber to sit for another couple of weeks so that
the discussion can take place. The fact is that the
government does not want to see this issue debated
in the Legislative Assembly for a number of reasons.
Mr Smith made some comments about the
WorkCare blow-out and its costs. In the past 10 or
15 years in Victoria, or indeed Australia, every
person in the community has been increasingly
concerned about the management of public moneys,
and 1 am on the record in a number of places
expressing my concern. But it is not a question of
just saying, "There is a problem with the
management of public money. Let's rape and pillage
the rights of a group in the community". What has to
happen in any mature and responsible society is that
management of public moneys has to be married
with responsibility for providing all people in all
sections of society with the sorts of structures and
responsibilities, checks and measures and
encouragements needed for a life of dignity.
The sorts of economically and ideologically driven
decisions that underpin this legislation will mean
that over a period the WorkCover balance sheet
might well look a lot healthier, but that alleged
improvement in health will be funded by the
disadvantage that many Victorian families will
experience.
The consequences of this legislation for many
individuals in the Victorian community will be
extreme. It is not possible to say that there will not
be suicides as a consequence of this legislation. The
emotional stress and trauma many victims of
work-related injuries currently experience will be
pushed beyond the level they can manage.
I have examples of some individual cases of people
who are in an extremely difficult situation as a
consequence of suffering a work-related injury and
who will be seriously disadvantaged emotionally
and financially if the Accident Compensation
(WorkCover) Bill is passed.
I refer to a 52-year-old man who sustained neck and
back injuries in 1989. He will not qualify for benefits
from the Department of Social Security because his
wife works on a casual basis. He is not old by any
standards - I can vouch for that!
Hon. W. A. N. Hartigan interjected.
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Hon. PAT POWER -Mr Hartigan says that 50 is
young, so 1 am even happier! The man's source of
income will be stopped under the proposed measure
because he will not be in receipt of WorkCare
payments. He and his family will be forced to
survive financially and emotionally on the small
amount of money that his wife earns from her casual
work.
1 have a number of examples of individuals who are
in a state of panic just at the thought of the proposed
legislation becoming law. 1 have a copy of a letter
forwarded this month to the Minister responsible for
WorkCare by a constituent who lives in the town of
Nelson.
Hon. K. M. Smith - That must have been the
one who voted against him!
Hon. PAT POWER - 1 am quite happy to engage
in debate with Mr Smith at any time The PRESIDENT - Order! Mr Smith is out of his
place and should not be interjecting.
Hon. PAT POWER - Yes, Mr President, that is
why 1 am not responding to his interjection. The
Minister's constituent has written to him in the
following terms:
I and all my family are extremely dismayed - indeed
appalled - at your government's perfunctory and
totalitarian stance on the clearly unethical amendments
proposed to the Workers Compensation Act.

The letter is two pages long and, as 1 said, 1 am sure
the Minister has a copy of it. Here is an example of a
family whose members have expressed their anger
and frustration about the proposed legislation in a
mature and controlled fashion.
Other examples can be found of people who are in
dreadful circumstances. 1 refer to the situation of a
39-year-old woman who was a process worker and
had been on WorkCare. As a consequence, she had
to attend a WorkCare specialist in the city. After her
visit to the specialist, she and a friend visited a
McDonald's Family Restaurant. Honourable
members may recall the case from the press
coverage it received at the time. While the woman
and her friend were at McDonald's, she went to the
toilet, where she was bashed and raped. As a
consequence, she now suffers from agoraphobia.
Her family has disintegrated. She is unable to
manage her condition, let alone the responsibilities
of looking after her two children and being with her
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husband. The family has been put in the situation of
the husband moving out with the two children and
the woman attempting to survive on her own.
The situation has deteriorated even further. She has
sold the house and moved to the country - which is
a wise move, I suggest - in an attempt to find a
more peaceful climate. On my understanding of the
proposed legislation - perhaps the Minister will go
on the record as correcting me if I am wrong - this
woman will not receive any WorkCover payments
because under the provisions of the Bill the assault
and rape are not work related.
As I have said before, I maintain that there can be no
dispute that the government has a right to govern, to
consider the issues and to put forward proposed
legislation as it sees fit. However, people may justly
describe the government as deceitful when no
opportunity is provided for landmark legislation to
be debated in the Legislative Assembly, or for the
debate to be taken into the broader community,
which is what usually happens when Bills are
debated.
Mr Theophanous said that a view is held in the
community that the Bill was hurriedly prepared.
That mayor may not be right, but it is reasonable for
people to hold that view when some 160
amendments will be made to it. Some of the
amendments may be necessary to correct
typographical or grammatical errors, but not all the
162 amendments are outside the basket of those
needing to be introduced because the proposed
legislation is sloppy.
In recent days the streets of Melbourne were filled
with people who are concerned about measures
such as the Employee Relations Bill, the Vital State
Industries (Works and Services) Bill and certainly
the Accident Compensation (WorkCover) Bill. Part
of the reason for their current and continuing anger
is that they consider that the government is rushing
the legislation through without any regard for
historical standards of open and free debate. Such
debate should be conducted on the definitions and
intent of a Bill as well as its consequences for
families. My colleagues in the Assembly have not
been able to say, "Clause x is wrong and should be
worded this way" or "Clause x is wrong and should
be deleted". No-one can dispute that at the end of
the day because the government has the numbers in
both places the legislation will see the light of day.
Hon. R. M. Hallam - Let's hope not! You are not
giving us a message, are you?
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Hon. PAT POWER - If I have enough stamina,
perhaps.
The government cannot be surprised that people are
enraged about the proposed legislation because of
the lack of public debate and the disregard for
Parliamentary standards of debate. People are
frightened at the prospect of the proposed
legislation becoming law and they are incredibly
angry that their lives are being turned over in a
provocative and aggressive manner, particularly as
members of the community have not been given the
opportunity of engaging in any real debate on the
proposed measures.
Hon. W. A. N. HARTIGAN (Geelong) - I
support the Bill. The House is discussing the issue of
workers compensation and I have heard Mr Power
and other opposition members raise concerns - and
I have no reason to think they are not real
concerns - about the welfare of those who fall
within the coverage of workers compensation.
They know very well there are many people who
fall outside the workers compensation cover;
remember that 280 000 people are out of work, with
the women, children and pensioners suffering.
Honourable members opposite also know that
Australia and Victoria provide a comprehensive
range of support mechanisms for people in difficult
circumstances.
To attempt to single out the way in which
WorkCover will work as having a singular and
desperate impact is completely irrational.
I refer to page 7 of the 1991-92 annual report of the
Accident Compensation Commission:
At 30 June 1992 the WorkCare scheme is 48 per cent
funded with an accumulated deficit of approximately
$1.9 billion. The accumulated deficit is projected to
increase in 1992-93 with an operating deficit of $244
million forecast. This is a totally unsatisfactory position.

I remind the House that the report was prepared by
the Managing Director, Mr Lindberg. The report
continues:
The Victorian scheme at an average rate of 3 per cent of
remuneration is already considerably more costly than
many other schemes in Australia and particularly its
major competitors in New South Wales and
Queensland which have an average levy rate of 1.8 per
cent and 1.4 per cent respectively.
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While the WorkCare scheme is substantially less
expensive than the scheme it replaced, 3 per cent is
clearly uncompetitive.

On the same page Mr Lindberg further states:
Experience both here and overseas indicates that the
"compensation cycle" can be broken by:
a workplace-centred system of rehabilitation and
return to work, supported by strong financial
incentives and obligations for employers to get
injured workers quickly and safely back to work
and for employees to rehabilitate, retrain and find
suitable employment;
a more direct and less litigious approach to
reviewing benefits with minimal involvement of
lawyers;
reduced benefits for those claimants capable of
work with increased support for the seriously
injured;
restricted access to common law in favour of more
efficient forms of compensation; and
integrated administrative and service delivery
systems.

That report, dated 30 September, refers to the
operations of the commission for 1991-92. It was
presented to the former Minister for Finance in the
other place, John Harrowfield, on 30 September
1992. I merely observe the comments made by the
professionals in the business.
I heard Mr Theophanous's rather idiosyncratic
approach towards financial analysis in which he
dismissed an accumulated deficit of $1.9 billion,
saying that it does not matter and is only someone
else's guess about what might happen. I can tell the
opposition that a whole raft of actuaries and
accountants out there will be very depressed to hear
that comment. It makes me wonder whether
Mr Theophanous was advising the former
Treasurer, Mr Sheehan, or vice versa, because that
attitude towards debts and borrOWings seems to be
constant throughout the totality of the Labor Party's
administration of Victoria during the past 10 years.
To dismiss $1.9 billion and an increase of $244
million in one year as not being a measure of what is
happening to the funds shows a totally and
absolutely irresponsible attitude, as was evident in
the Labor Party over the past decade.
Hon. R. A. Best - Where is Mr Theophanous?
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Hon. W. A. N. HARTIGAN - I don't know
where the shadow Minister is; I don't think he wants
to be here because he was attempting to put on a
brave face about what is, after all, an absolute
disgrace. I think he may have had the good grace to
go outside so he would not hear the debate - not
that he is excessively sensitive! I have tried to keep
my voice down and I hope it is not cutting through
the eardrums of those opposite.
Hon. D. A. Nardella - It is.
Hon. W. A. N. HARTIGAN -Sorry, I wouldn't
want honourable members opposite to put up with
nonsense like the House has heard from
Mr Theophanous!
It is clear that the present system has failed and
many objectives about which he expressed concern
will not be achieved by the program introduced by
the former government. More importantly, I ask the
House to contemplate this: one of the problems that
the commission found about the burgeoning deficit
was the fact that a large number of businesses in
Victoria had closed. What had closed those
businesses? They happened to be those paying the
highest WorkCare premiums. They have left the
State. Has it occurred to the opposition that, because
of its generosity and profligate management of the
accident compensation system, businesses actually
dismissed people?

Obviously the opposition, when in government,
solved part of the problem because it realised that
unemployment does not attract workers
compensation; it got rid of a potential base of claims
against the fund. Perhaps honourable members
opposite should read the ACe's annual report
before they speak.
The government has taken account of the
recommendations of the professionals in the
business and has attempted to address the
problem-Hon. Pat Power - Your friends advocated this.
Hon. W. A. N. HARTIGAN - I am saying that
the opposition seems to do such things with total
consistency. No-one could manage to reach the
levels of unemployment throughout Australia that
were reached under Labor in this State.
Hon. Pat Power - The unemployment figures
came out today and they are higher.
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Hon. W. A. N. HARTIGAN - Relating to what
month, may I ask? No, you would not have a clue.
The figures were for the last month the Labor Party
was in government and are a reflection of how
disgracefully it performed.
Hon. Pat Power - We will see what next month's
figures are.
Hon. W. A. N. HARTIGAN - They will go up
because you set in place a financial base that will
take four years to turn around, and you should
know that. If Mr Theophanous can discard a deficit
of $1.9 billion and an operating deficit of
$244 million, no wonder he can discount the
$50 billion to $60 billion that the State owes, the
25 per cent of its revenue to service the debt and the
$1.5 billion a year to service recurrent
expenditure - because the Labor Party was
incapable of taking responsibility for managing the
economy.
Today I have heard absolute nonsense spoken by
honourable members opposite about spending more
money, and they have said that the economy will
recover. The former Labor government went on
saying that for five years but the economy declined.
Our economy will survive on the basis of industries
being able to export overseas, but the Labor
government made us almost incapable of doing that.
This government is attempting, in dealing with
workers compensation through WorkCover, to put
together a program that will provide a reasonable
transition from where we stand today - and
Victoria is in this position because people had
expectations that the Labor government quite
cruelly encouraged in them.
We will take a responsible role, one that the former
government ignored and rejected; we will return the
workers compensation system and WorkCover to a
competitive position that fairly treats those who fall
within its coverage.
We have no choice but to do what the former
government failed to do. It failed to address the
issues, and I think those who are now members of
the opposition would have been pleased when the
election was called. This government will deal with
the workers compensation in a professional way.
To put it simply, I find it very interesting that
Mr Lindberg's comment on what needs to be done
mirrors almost exactly the WorkCover legislation
now before the House.

Workers compensation must not only cover those
who fall within its coverage but it must be fair and
not damage the rest of the economy. We cannot have
a levy that disadvantages people - that is what the
former government did.
Hon. Pat Power interjected.
Hon. W. A. N. HARTIGAN - You people
seemed to take the view that it was cheaper to have
the workers out of work! That is the way you
performed, and the consequences of your action
were that Victoria now has hundreds of thousands
of unemployed people!
The government scheme is designed to improve the
compensation system for the severely injured,
employers and employees. It is designed to assist
injured people to return to the work force as quickly
as possible and it is designed to remove the high
operating costs of WorkCare. I hope that is one area
about which the government and the opposition can
agree. The legal and medical costs have been
disgraceful and must be eliminated without delay.
Hon. Pat Power - The AMA is a disgrace!
Hon. W. A. N. HARTIGAN - I agree with that
in regard to medical costs. The trouble with the
opposition is that when in government it thought
money grew on trees. It just turned on the presses
and printed more money. That was an irresponsible
attitude. The government recognises that wealth
must be created first before it is distributed.
Hon. D. T. Walpole interjected.
Hon. W. A. N. HARTIGAN - The Labor Party
distributed the next 10 years wealth in debt. This
government will cope responsibly with the
compensation system.
Hon. D. T. Walpole interjected.
Hon. W. A. N. HARTIGAN -Some honourable
members have to be careful if they adopt that view.
The government's program will deal fairly with
injured workers and will progressively restore
Victoria's industries so that they can eventually be
competitive with those in New South Wales and
Queensland and, indeed, industries throughout the
world. Victoria is financially unsound, as the present
level of debt indicates.
Hon. D. T. Walpole - You are mentally unsound.
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Honourable Members - Withdraw!
Hon. W. A. N. HARTIGAN - No, leave him
alone. I would like a witty comment, and I ask
Mr Walpole to work on it; I will give him time.
The PRESIDENT - Order! It is plainly unfair
and unproductive for four people to be interjecting
at the one time. The honourable members
interjecting will have their opportunity to participate
in the debate.
Hon. W. A. N. HARTIGAN -The government
will rehabilitate a system that has clearly failed. I
have not heard one opposition member say that the
system has not failed. The problems have been
defined and the government has specifically
addressed those issues. It is spurious and counterfeit
for the opposition to raise emotional appeals about
maltreatment of workers. The government must
look after the community as a whole and the
legislation will do that.
Hon. B. W. MIER (Waverley) -It is claimed the
Bill will ensure that costs are contained so as to
minimise the economic burden on Victorian
businesses and to ensure that workers who suffer
industrial injury or disease will receive fair
compensation and achieve a return to work where
possible. There would be little room for argument if
that were the real purpose of the legislation, because
they were the goals of the pioneers of early workers
compensation legislation in Europe in the latter part
of the last century and in this State in 1914.
The early Parliamentary decisions signalled a
determination to relieve the misery of victims of
work-related injuries, who until then had suffered
the double disadvantage of physical disability and
abject poverty.
It is clear from the Bill that the government intends

to reduce the costs of compensation by directing its
cuts at the disabled worker who has suffered injury
as a result of workplace accidents or contraction of
workplace diseases.
It is a reflection of the attitude of this government,
because it is a government that is totally lacking in
humane values. The 1914 legislation was designed to
provide a measure of financial support for
distressed or disabled workers. The clear purpose of
the 1992 review is to make wholesale cuts in the
level of financial support and to reintroduce a
projected claims procedure that will deprive the
maximum number of injured workers of any access
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to benefits or compensation that have existed in
Victoria for the past 70 years.
If the present WorkCare scheme is a failure, why
should injured workers be held responsible for that
failure? The reality is that responsibility for the
failure of the system should rest elsewhere.

The Premier has said that Victorians, particularly
trade unionists, should look to the future instead of
living in the past.
Hon. K. M. Smith - Like old dinosaurs.
Hon. B. W. MIER -It was an old dinosaur who
made the comment. This Bill will turn back the clock
by reviving practices that were discredited or
discarded long before many people in today's work
force were born. It is a deliberate attempt to turn
back the clock more than 50 years.
The functions of the Accident Compensation
Tribunal will be transferred to the Magistrates
Court, the County Court, or the Administrative
Appeals Tribunal. That amendment will not save
any money. Since these provisions were announced
some 25 000 cases have been listed on the County
Court list. That is a Significant addition to the
County Court workload and if these cases are to be
processed within a reasonable period Significant
costs will be incurred in appointing additional
judges and prOViding support staff.
Until 1937 dispute claims for compensation were
heard by the County Court. In that year the then
Dunstan government with a much smaller work
force than exists today and a fraction of the number
of claims, acknowledged the need for a special
tribunal with absolute jurisdiction in compensation
matters. As a result the Dunstan government created
what was then known as the Workers Compensation
Board. The government proposals will deny
disabled workers the expertise which comes with
specialisation, particularly the specialisation that has
developed over many years at the Workers
Compensation Board and later on at the Accident
Compensation Tribunal. The government will
reintroduce conditions that prevailed in the
depression, but in a more confused system than that
which was abandoned.
With the old workers compensation system there
was no bar to agreements being made between
injured workers and insurance company
representatives, a procedure which caused a level of
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protest that led the elected government of the day to
outlaw such practices.
Insurance company agents would go out and see an
injured worker and virtually con the worker into a
position where he or she would receive a lump sum
payment in final settlement of a claim that the
person may have before the County Court; that
person was hoodwinked into a false settlement.
There was so much outrage at what was taking
place that the government of the day outlawed the
practice.
More than 50 years later the Accident Compensation
(WorkCover) Bill will give the representative of the
employer's insurer, known as a conciliator, the
opportunity of resuming where his or her ancestors
left off in 1938, motivated by the express wish of the
government to reduce payments to a minimum.
The process will not reduce costs; it will increase
costs associated with the processing of claims.
Already 25 000 cases are listed for hearing before the
County Court since the abolition of the tribunal.
There will be an urgent need to appoint additional
judges and create additional courts.
Some time ago Parliament adopted a logical view
that the journey between a residence and the
workplace was an essential part of the employment
circumstances of most Victorian employees,
regardless of whether the employees used transport
supplied by the employer, public transport, a
private car or a bicycle or whether they proceeded
on foot for all or part of the journey. Employers
expect employees to make that journey and present
for work as required.
Under the provisions of another Bill that was
rammed through this place yesterday, if an
employee fails to meet the requirements of a
particular award or agreement - in other words,
arrives late for work -the employee could be
branded as a criminal and fined.
After years of acceptance by the Victorian
Parliament, the government, the community and
judicial bodies both here and overseas, the
government turns the clock back with a declaration
that a journey undertaken for the sole purpose of
meeting the employer's requirement is not related in
any way to employment.
The feeble explanation offered to justify this
switchback is that the taxation commissioner does
not recognise the cost of such travel as a tax

635

deduction. That is rubbish! It is a provision that has
existed for many years in this State and other States.
The employee has a requirement to get to the
workplace to perform his or her work. That has been
recognised. for many years as part of the
employment contract and process that should be
covered by workers compensation.
We are reminded that if a motor vehicle is used on
the journey to or from work the Transport Accident
Commission may provide compensation if an
accident occurs, but it does not provide for cyclists
or pedestrians or for other methods of transport.
One of the more remarkable statements in support
of the Bill is that it will produce a non-adversarial
system. To suggest that the proposals included in
the Bill will produce a non-adversarial system only
serves to reflect the lack of understanding of those
who sponsor and support the Bill.
The only circumstances in which non-adversarial
situations prevail are those claims which, when
lodged with the employer's insurer, are paid in full
without further discussion. When an injured worker
lodges a claim for compensation the employer's
insurer, with or without further investigation,
notifies the worker that liability is denied, that
advice immediately creates a dispute and the two
parties are in an adversarial situation. To say that it
does not exist indicates clearly that those who make
a claim do not understand the true content of the
Bill. In those circumstances, the injured worker The PRESIDENT - Order! The honourable
member appears to be reading his speech word for
word. He knows the ruling on that matter. The
honourable member can refer to copious notes, but
he cannot read his speech.
Hon. B. W. MIER - Mr President, I hope you
maintain that ruling. Over the past week or so I have
repeatedly noticed numerous members reading their
speeches. I hope in the future you will clearly direct
your attention to that fact, and I expect you to
comply with your ruling.
Where disputes occur the employer is obliged to
engage legal representation or obtain insurance
assistance to present a case to the County Court or
the Magistrates Court, whichever the case maybe. If
that cannot be done, the case is placed in the hands
of the warm-hearted conciliator who is employed by
the employer's insurer. That represents a position
that existed in the 193Os, one that was rejected then
and should be rejected now.
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Another remarkable feature of the Bill is the
proposal to establish medical panels. We all know
that medical panels provide a mathematical formula
to determine the nature and severity of an injury.
Over the years this concept has been discussed. In
recent years three inquiries have been held into the
establishment of medical panels to determine the
severity of injuries or diseases in the workplace.
In 1981 a judge of the Victorian County Court,
Judge Cullity, inquired into the Queensland system
which has had medical panels for some time. He
observed that medical panels could vary
dramatically and were often influenced by a doctor's
training, especially post-graduate training. It was
determined that the appropriate function in the
compensation system for medical practitioners was
to give evidence as witnesses.
A further inquiry was headed by Judge C. W. Harris
who was appointed by the Victorian government in
1976 to review and prepare a report on the workers
compensation system. After considering a number
of submissions in support of medical panels, Judge
Harris reported that he did not consider that a
system of medical panels would have the
advantages forecast in the submissions. He also felt
that medical doctors should give evidence as
witnesses and that the compensation system did not
need predetermination by medical panels because
that would not take into account the circumstances
that caused the injury or disease.
In 1983 the Cooney committee was appointed by the
Cain government and was presented with a number
of submissions both supporting and opposing the
establishment of medical boards. It is Significant that
the Australian Medical Association included the
following words in its submission:
To a degree, the medical board would usurp the
functions of the Workers Compensation Board. The
AMA therefore doubts the practicality of this
suggestion ...

After considering all the submissions the Cooney
committee unanimously recommended that medical
boards should not be established in Victoria. All of
the recent inquiries into the use of medical boards in
determining the severity of an injury or the use of
medical practitioners or medical experts as
witnesses have decided that medical boards should
not be used and that medical evidence should be
used in cases where liability is denied and where
cases are in dispute.
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From time to time there is much pUblicity about the
enormous earnings of so-called Labor lawyers; it
would be interesting to note the amount of money
paid to lawyers who have acted for the Accident
Compensation Commission. Members know what
has been occurring in the activities of that body for
some time. Often cases have been rejected as a result
of a knee-jerk reaction, liability has been denied and
immediately cases go up for hearing before the
commission. Because of that the services of legal
representatives are reqUired not only by the plaintiff
or the injured worker but also by the commission.
That has a twofold effect: it results in the legal costs
associated with the legal representation for the
injured worker and the legal costs associated with
the legal representation of the commission. That cost
burden on the commission could have and should
have been reviewed.
I know that attempts have been made to review this
situation but unfortunately things have not gone
that far. Nevertheless, it is a situation that could be
reviewed and an area where costs could be
dramatically reduced.
Another obnoxious feature of the Bill is the reference
to the lump sum payment of $10 000 for all future
claims to victims who have not worked for more
than 12 months. A lump sum payment of $10000 for
a worker of 22 years of age who will probably not
work again and who is permanently disabled is
ludicrous. A settlement of $10 000 could not keep
them going for another 12 months, let alone six
months.
The Bill is full of contradictions. It seeks to revamp
the medieval methods of processing workers
compensation claims. It reverts to practices that
were thrown out in 1938 and that have been
revamped by numerous governments. Inquiries into
the use of medical panels have thrown them out
because of their inflexibility to determine the true
nature of an injury or a disease incurred in the
workplace or on a construction site. To think that all
these problems have been lumped into a piece of
legislation without proper community consultation
and rammed through the Parliament in record time
is horrifying.
I am concerned about a number of other provisions
in this legislation. I have questioned the Minister in
this House on the premium payments and the future
ownership of WorkCover. The responses I have
received from the Minister imply that the situations I
have referred to could redevelop.
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For many months now it has been argued that
WorkCare premiums are too high. It is said they
contribute to the overall high costs and charges of
WorkCare. I could never work that out; I found it
difficult to understand. For example, in the
construction industry, with which I am familiar, the
premium charges were reduced from more than
40 per cent of the payroll to a little more than 4 per
cent. That was said to be a major cause of concern,
and a host of employers complained about it.
I could not work out why until I discovered what it
was really all about. Under the old system the
premiums were determined by the number of
employees. Employers paid more than 40 per cent
according to the number of employees listed on their
payrolls. I regarded that as fair enough. However,
under the WorkCare system the 4 per cent premium
was charged on the payroll turnover. Well, what
was the complaint? The reality is that most
employers had three sets of books: one set for their
own use; one set for the insurance company; and one
set for taxation purposes.

Honourable members interjecting.
Hon. R. I. Knowles - Absolute rubbish!
Hon. B. W. MIER -Everyone knew that. When
the insurance company agents came round
barkering for business they would compete with one
another.

Honourable members interjecting.
Hon. B. W. MIER - I can prove it. I chaired an
inquiry into the building industry and heard
evidence from the insurance companies on this
question alone. The Insurance Council of Australia
clearly told the inquiry that that was happening in
the industry. Insurance agents would go from
employer to employer arguing that they could
provide a better rate: that is, they would charge
them for only 15 employees, even though they had
20 or 25 employees.
Hon. R. J. H. Wells - Rubbish!
Hon. B. W. MIER -It is not rubbish; it is a fact.
That is why I could not work it out. I could not
understand the concern about a reduction from
40 per cent to 4 per cent. I could not understand the
yells and screams that premiums were too high
when such a large reduction had taken place. In
reality people were cheating, and there was
wholesale premium evasion. When WorkCare was
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introduced it made one simple change: the premium
was based not on the number of employees, but on
the payroll turnover, and that turnover was subject
to Australian Taxation Commission scrutiny. That is
what it was all about.
The Minister responsible for WorkCare has left the
House. He is not interested. When he introduced the
Bill I was concerned about whether there would be a
return to the former agent scheme and the cheating
that took place under the old system.
I am concerned also about some of the answers to
questions I have received from the Minister. I asked
about the future of the system, to which the Minister
replied that when the debt was paid off the
government would consider the privatisation of the
new WorkCover system.
Here we go. They will sell the scheme back to the
insurance companies. Will we then go back to the
days when agents went around from job to job,
employer to employer, manufacturer to
manufacturer, shop to shop, barkering for business?
Will the wholesale insurance agent system return?
Will we go back to the old system where rorts
benefited both sides of the fence - the legal
profession and the unscrupulous operators? Will we
go back to the old system where rorts benefited the
medical profession?
In answer to my questions the Minister gave no
guarantees that that will not be the case. Those
questions concern me, and they concern the
Victorian workers. Are we going back to the system
of the 1930s - and even prior to that - where
injuries were assessed by medical panels, a system
that was abolished by previous Victorian
governments? We have been told that we are going
back to a system that applies a maximum lump sum
payment of $10 000 to workers. What a disgrace: this
government shows no sign of displaying
humanitarian principles.

Coalition party members should be ashamed of
themselves. We already have a decent system that
can be cleaned up in some areas. There is no doubt
about that. Nothing is perfect, but we will not accept
going back to the old ways that rorted this State year
after year.
I strongly oppose the Bill. I urge that it be
withdrawn and subjected to proper scrutiny from all
sectors of the community. I urge that the House
oppose the Bill.
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Hon. D. A. NARDELLA (Melbourne North) This is an extremely serious Bill. I make a plea to the
government on behalf of injured workers. It is a pity
that the Minister responsible for WorkCare is not
present. I agree absolutely with Mr Smith that we
should be looking after injured workers. I have no
problem with that.

because his foot was so painful. When eventually he
came back to work he was not as productive as he
had been. He had problems. The employer was
concerned about whether he would make further
claims and eventually during the 1982-83 recession
the firm had to let him go. A number of other people
got the sack also.

I shall relate to the House my experiences with
workers compensation when I was working in the
metal trades industry and in construction. From
1978 to 1979 I worked at the Sunshine plant of the
company then known as John Lysaght (Australia)
Pty Ltd. Workers operated many different machines.
I operated the guillotines and I also conducted
inspections in the quality control department. The
firm had machinery called slitters. The worker ran
big drums of metal sheet through the rolls on the
slitting machine, which cut the metal into strips. The
metal came out the other end still in rolls, but cut
into thinner strips.

Another time we were working on the Loy Yang
steel girders. I was stamping them with serial
numbers. I was using a big hammer and I hit my
thumb. I was hurt badly. I was rushed off to hospital
where my thumb was X-rayed. I was off work for
eight days. I did not want to be off work and I
suggested to my employer, for whom I have a lot of
time and respect, that perhaps I could come back
earlier, but he said, ''You need time to recover". My
thumb is still a bit wonky.

A worker called Slavko lost a number of his fingers
when he caught them in a slitting machine and he
was off work for some time. He had pain and
suffering, but he was anxious to get back to work.
He was loyal to the company. The company had
looked after him and he had looked after the
company. After a time he came back to work and he
was made an inspector like me. He also set up some
of the machines, but basically he was an inspector.
These cases were dealt with under the old workers
compensation scheme. We must not go back to that
scheme!
I worked for a firm called V.P. Hawthorne, which
did a lot of metal contracting work on a number of
sites. One day back in 1982-83 one of my colleagues,
Peter Morelli, who was a welder, was doing some
work for Loy Yang. He was welding a number of big
blocks, which must have weighed 1.5 ton. He had
just finished welding when an unlicensed
tradesman's assistant working on the crane started
to pick up the block. Peter Morelli said, "Stop, don't
go any further", but the 1.5-ton block of steel fell on
his foot. It was devastating. I had been through the
scouts and I knew a bit about first aid - but I froze.
I did not know what to do. Another friend, Pat
Cook, got the block of steel lifted. Peter Morelli had
safety shoes on. Pat put some ice on the foot and
immediately called the ambulance and Peter Morelli
was rushed to hospital. His foot was seriously
injured and he suffered a lot of pain. He had a
number of pins put in his foot and he took quite a bit
of time off work. He attempted to come back to
work a couple of times, but he was not able to stay

I have had first-hand experience of the old workers
compensation scheme. Whenever we are dealing
with a scheme to protect workers, whether it be
WorkCare, the old workers compensation scheme or
WorkCover, of prime importance is that injured
workers must be cared for. In the scheme of things
my accident was minor, but the two other people I
spoke about were badly injured. They are the people
that both the government and the opposition must
look after. They are the vulnerable people who have
suffered distressing and distressful times.
I urge the government, when the Bill is in
Committee, to seriously consider the amendments
proposed by the opposition. Whatever the financial
restraints or whatever the unfunded liability will be
in 1996 is irrelevant; the most pressing problem is to
ensure that we have the best possible legislation so
that workers are protected.
Responsibility for WorkCover will not be an easy
task for the Minister. I do not envy him. The Labor
Party has had a couple of goes at dealing with the
real problems. We have faced the problems with the
old workers compensation scheme and now we
must face the problems with WorkCover. If we can
reach a position where each side listens to the other,
even if it is difficult, and even if the legislation is
delayed - we could request the Legislative
Assembly to come back for one day next week - we
can get the best possible legislation that will look
after the workers. That is the way to go.
Hon. R. S. IVES (Eumemmerring) - I must
congratulate my colleague Mr Nardella on his
heartfelt appeal to the government, stressing openly
that we on this side had had several cracks at
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reforming WorkCare without all the success we
might have hoped and appealing to those opposite
to allow us all to work together to produce a better
scheme than either party could produce alone.
However, for very obvious reasons, I doubt if this
will occur. I hope it will, but I doubt it.
I congratulate Mr Nardella on being prepared to
make that plea. He was genuine and sincere, and we
have no animosity on this side towards the Minister,
who indeed is held personally in great respect in this
House.
I also congratulate the shadow Minister,
Mr Theophanous, for a great, insightful,
well-prepared speech that will condemn forever this
travesty called WorkCover.1t demonstrates hours of
work and ability with very few resources available
to get on top of and come to grips with the
weaknesses of this very substantial and complicated
piece of legislation.
There is a frightful and alarming Similarity of
approach emerging in every major Bill we deal with,
no matter what the topic, whether it is the Annual
Leave Payments Act 1992, the Employee Relations
Bill, the Public Sector Management Bill, the Vital
State Industries (Works and Services) Bill, or now
the Accident Compensation (WorkCover) Bill. No
matter who the Minister, whether National Party or
Liberal Party, old or young, Assembly or Council
member" whether basically a decent person or a
scoundrel, the pattern of the legislation is
distressingly and depressingly familiar. There is
obviously some central perverse, arrogant, ruthless
but basically stupid organising intelligence at work
which mayor may not reside within the coalition
Parliamentary party.
The regular pattern goes something like this. Let me
illustrate it with reference to the Bill before us this
evening dealing with WorkCover, or as it will now
be universally known - thanks to the efforts and
the work of Mr Theophanous - WorkCover-up.
In the case of the public sector management
legislation, the misinformation came in the form of a
letter to the relevant union saying that certainly the
Public Service Board and the Public Service Act
would not be dismantled and that, even if they were
in the future, it would not be without proper
consulta tion.
In the case of WorkCover, as I think
Mr Theophanous showed with great clarity, insight
and documentation, there was similar
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misinformation. We were told it was intended to
halve the premiums; it would be based substantially
on the New South Wales scheme and would give
small business a fair go.
The government has distorted the WorkCare figures
in a selective way, ignored the Trowbridge figures,
overlooked the tremendous improvement in recent
years, ignored the fact that the recent increase in
unfunded liability was due to the removal of the 10
per cent surcharge and displayed a lack of attention
to detail in its policy.
In fairness - and I am, if nothing else, a fair man spurred on by Mr Smith's comment that it was all
revealed before the election, I went to the Library to
seek the coalition's WorkCover policy document
that was put out before the election. They did not
have one and claimed they had faxed the Liberal
Party yesterday for a copy of it. The Liberal Party
headquarters claimed they did not have it available.
Instead they sent the workplace compensation plan,
the "Coalition Scheme to Workplace Recovery"
dated May 1990. I understand however that it is still
current.
Compared with many of the Bills we have today, we
have a great deal of information on this legislation.
"Nobody in the union, the opposition or industry can
claim that the Liberal Party did not give advance
warning of many of the things it intended to do in
this Bill.
However, there is much indeed that this Bill does
not include. I can find no reference in it to
retrospectivity. I can find no reference to notional
earning capacity and I note there was commitment
to immediately establish a full judicial inquiry into
WorkCare. If one were established at least the
information, the processes, the input and the
rationale of these reforms would come into the
public domain where they could be discussed and
debated, which is a bit more than has happened so
far.
We had the misinformation stage before the election
and then came the election, a 5.6 per cent victory not, I might say, an outstanding mandate, but it did
result in a disproportionate number of seats,
apprOximately two to one, which can be quite easily
won back. The government immediately claimed
that, ''Things are much worse that we expected. The
level of debt is enormous. It was more than we ever
contemplated".
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Be that as it may, the fact remains that the present
head of the Treasury conducted an investigation
which was published before the election and it
correctly identified the quantum of debt. How can
government members say the situation was much
worse than they expected? The result of the
investigation was known before the election. Before
the election there was not a great deal of detail on
the policies, but then suddenly three weeks after the
election Parliament was recalled and we have been
presented with the most detailed Bills that were not
drawn up by Parliamentary draftsmen, but drawn
up by firms such as Baker and McKenzie. People
inform me this firm was the genius behind this
legislation, which has been drawn up in the
language of the bailiff or the mortgage holder. Other
than this source we have no idea who had input into
this Bill, or where it came from. There was no
independent committee, no consultation with the
community, no open forum. By and large, it is just a
shocking piece of legislation.
Then in comes the Bill and an unusually shonky
little shocker and little ripper of a Bill it is too. There
is the hope that if the government can act quickly
enough and just get the Bill through this House give the opposition and the community a few days
warning, if they are lucky - then it can stifle protest
until the Bill is passed.
Again we get the·distressingly familiar situation in
the Assembly: the Bill was declared urgent. The
second-reading speech was followed immediately
by the second-reading debate, which was severely
guillotined and, as usual, the Committee stage was
just leapfrogged over and the Bill was passed late at
night with little debate.
In fairness to the government, I admit that the
traditions in this House are a little more relaxed than
in the Assembly, and I will say they are more
worthwhile and we on this side are very thankful for
that. If we are prepared to stay up all night we can at
least make a few speeches, but we can expect very
little information. We get empty rhetoric from the
backbenchers. Ministers seldom enter into
substantial debates.
If we ask questions or seek further information at the
Committee stage, it is a bit like coming up against a
stone wall or trying to extract teeth or move
tombstones - an extremely arduous and
unrewarding task; and it is frightening that usually
the answer we get indicates that the Ministers in this
House are not on top of their own legislation. The
assumption seems to be that, if it can be rammed
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through, if it can be got out in the community, you
can sort of fix it up from there and your troubles will
be over.
An honourable member interjected.
Hon. R. S. IVES - The honourable member is
right. I did make this comment this morning and it is
worth making time and again: in point of fact the
government's troubles will not be over; they will just
be starting. It would be much better to have a proper
process in this House where legislation could be
looked at in detail.
Mr Theophanous has indicated clearly the sleight of
hand that is evident in the Accident Compensation
(WorkCare) Bill. For example, it provides that
matters can be sent to the County Court, but
removes the power of the court to make an
independent judgment.
The government has said that payments for injured
workers will increase but at the same time it is
removing the requirement for employers to provide
make-up pay.
The government has claimed that the proposed
Victorian WorkCover scheme is based on the New
South Wales scheme when in fact it is much more
severe in its provisions.
The government has changed the no-fault nature of
the current scheme with the introduction of the
notion of Significant contribution. The scheme will
also actually slug small businesses and favour big
businesses.
The scheme has a somewhat wretched moral basis,
as has been pointed out by Mr Theophanous.
Certainly the government has reduced the unfunded
liabilities, but it has done so by retrospectively
removing claims from the system.
The notional earnings capacity provision can be
used whether or not a person has a job. While the
opposition may have misunderstood that provision,
the lack of further information makes it difficult to
clarify it. It has been hard in both the Legislative
Assembly and this place to obtain further
information, so the government can hardly blame
members of the opposition if we put the worst
interpretation on some provisions of the Bill. The
notional earnings capacity provision could be used
against a person to reduce his or her benefits
whether that person has a job, can get a job or will
get a job.
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The conditions that will be imposed will result in
anyone who is less than severely injured, according
to the severe standards of the American Medical
Association, being paid compensation for 104 weeks
and then, presumably, being thrown onto the social
welfare system. Canberra will then have to take
responsibility for the person, which is hardly the
basis for a sound workers compensation scheme.
Given all that, obviously there was a hope that the
measure would become law before substantial
protest could be mounted against it. A few things
went wrong for the government. Firstly, the
legislative program was inhibited and slowed down
in the Legislative Assembly.
The government was faced with a dramatic
demonstration last Sunday of frightened and
obviously crippled people who are concerned about
their future and what the proposed legislation might
do to them.
The press reports are probably right -let me say
that they usually are right - when they claim that
the government was faced with unhappy
backbenchers and a threatened party revolt.
As a result of all these things, the government
magnanimously decided to remove some of the
retrospective elements of the Bill; that is, on the 5 per
cent of claimants who applied to the courts for
common-law settlements. However, the government
is still left with a messy legislative situation.
The main complaint of the opposition against the
Bill is that the government has thrown out the baby
with the bath water. As with the other pieces of
legislation to which I referred, the government has
used the current economic recession to implement a
right-wing agenda that is far more extreme than is
warranted by the current situation. The government
will create a considerable level of tragedy and
misery. The government will destroy innocent,
needy people if it perseveres with the passage of the
Bill. All honourable members agree, as Mr Nardella
said, that WorkCare needs improving.
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Hon. R. S. IVES - It is all very well for
honourable members opposite to sneer before they
rush ahead and make their own mistakes. In the
future when confronted with their own disasters
they might look on Mr Nardella's offer with some
tenderness. If WorkCare needs reform, the Bill is not
the way to go about it. The government has used the
wrong procedure and process. Honourable members
on this side of the House should not be surprised by
the jeers and sneers of those opposite because the
pattern of their organisation and strategy is clear,
whether in the Employee Relations Bill, the Annual
Leave Payments Act 1992 and its provisions relating
to annual leave loading, the Vital State Industries
(Works and Services) Bill, the Public Sector
Management Bill or the Accident Compensation
(WorkCover) Bill. The measures the government has
introduced will not create a brave new world or
shore up community support; they are attempts to
impose the limited views of government members
on a community that will become more resentful
and opposed to the government. Given the basis on
which it has been introduced and the strategy
behind it, the Bill is destined to fail.
Members of the opposition are entitled to ask: who
are the brains organising the Bill? We are fast
confirming the suspicion that whoever is doing it,
they probably do not belong to the Parliamentary
parties of the coalition.
I urge the government to take Mr Nardella's advice.
The government is aware of his experience in the
field and members of the government have heard
his heartfelt appeal. Even now it may not be too late.
Together we could create something much better
than either side could do separately.
Hon. JEAN McLEAN (Melbourne West) - Far
from being a compassionate Bill the Accident
Compensation (WorkCover) Bill reflects a view of
workers as an extension of the machinery of
industry: if it is broken in whole or in part, you just
replace it with a new piece. Honourable members
must consider what happens to the broken pieces
and whether they are recycled or just left on a
rubbish tip.

Hon. R. M. Hallam - Why didn't you do it?
Hon. R. S. IVES - The revised scheme certainly
was not as successful as the former government
hoped it would be.
Hon. Bill Forwood - Tell us why!

Much comment has been made about the unfunded
liability of WorkCare of $1.9 billion. Social aspects of
government operate on a deficit; they are not
supposed to make a profit.
Hon. B. N. Atkinson - The Kirner government
got that right!
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Hon. JEAN Mc LEAN - Taxes are collected so
that money is available for building the social
infrastructure, not for making profits. Otherwise
there is really no point in collecting taxes. The
government might just as well allow private
industry to trot along and not worry about the other
aspects of society.

dangerous for the workers but he did not bother to
tell them.

Unfortunately, there can be no guarantee of a
paternalistic attitude on the part of employers: they
cannot be relied upon to be concerned with the
health of their workers; they must be encouraged or
forced to do so.

Even the office workers have spent many years
trying to obtain compensation. The health of most is
bad, and many have died. Hancock's company used
the tailings from his mines to cover the playground
at a local school for Aboriginal children. I have seen
film of the children playing in the yard, covered
with the white powder of the asbestos used by
Hancock.

I refer to the nuclear industry in the United States of
America. When a fault appears in a nuclear reactor
or some pipes split inside the facility, welders are
brought into the plant. They are allowed to weld for
only 1 minute before they must leave as they would
be exposed to too much radiation for the work to be
safe. Workers have been told, 'We will pay you $500
to do 1 minute's welding. Although they say it is
unsafe, if you stay and do 3 to 5 minutes welding,
we will pay you the extra money. You will really be
quite safe. As soon as you have finished your 3 to
5 minutes welding you can get all that money, pop
in and have a shower and you will be safe".
Some welders saw the offer as a way of making
considerable amounts of money. They could see no
visible reason for not doing what had been
suggested. Tragically, they would work for the
extended time. Their bosses did not make it clear to
them just how dangerous the work could be. I have
seen a television documentary about what has
happened to some of those workers who stayed
inside the plants for up to 5 to 10 minutes. Years
later all the workers were suffering from cancer.
Many were dying. They had not been told that the
radiation was a threat. When they tried to sue the
owners of the nuclear reactors, they were told, 'We
gave you the information, you were only allowed to
weld for 1 minute but you continued welding for
longer so as to get extra money. Therefore it is your
fault". A protracted court case is continuing but any
compensation will be too late because they will all
be dead.
Hon. W. A. N. Hartigan - I thought you were
going to pick on Chernobyl and the socialist system.
Hon. JEAN McLEAN - We don't have to go that
far, only to Western Australia; in 1936 the presence
of asbestos in certain mining operations there was
known to be dangerous. Lang Hancock knew it was

Hon. D. R. White - Did he tell Rose?
Hon. JEAN Mc LEAN - He may have told Rose;
she kept well away from the powder.

I have referred to these examples of injuries because
somehow or other government members, when
talking about WorkCare and about this Bill, always
finish up referring to rorts. I have read Hansard and
studied the contributions made in another place.
Honourable members there repeatedly spoke about
the rorts of the workers and what the workers did
wrong. They did not refer to the rorts and absolute
dishonesty on the part of many large and small
industries.
When talking about a fair society one should not
simply dwell on the fact that a worker who is
supposed to be sick is perhaps somehow rorting the
system. Some people will always rip off any
system - whether it be workers compensation or
taxation. Captains of industry take billions of dollars
from their industries - whether it be Westpac, Alan
Bond, Christopher Skase or Kerry Packer - and
send it to the off-shore tax havens. Many of those
people proudly say they pay only 11 per cent
taxation when they are actually earning millions of
dollars.
Workers who make a claim on WorkCare are
automatically placed in a subordinate position with
the system and the employer; the making of a claim
becomes detrimental to the interests of the worker.
Their ability to win a case is always diminished and
if the case is lost the worker must pay the legal fees.
The Employee Relations Bill also stipulates that a
worker in those circumstances will have no union
representation.
Not only is a worker now not covered on his way to
and from work, as was spelt out by Mc Mier - Hon. R. M. Hallam - And in the second-reading
speech.
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Hon. JEAN McLEAN - And in the
second-reading speech. A worker who goes out to
lunch and happens to have an accident is not
covered by the workers compensation system. If the
worker is travelling from work to a trade school so
as to better his or her knowledge for his or her
employment, there is no coverage.
Hon. R. M. Hallam - Not true.
Hon. G. B. Ashman - I t is covered.
Hon. JEAN McLEAN - I would like it proven
beca use it is not true.
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the panel of doctors who have the final say may not
act in the best interests of the worker.
General practitioners and health professionals are
part of the new system and, as many honourable
members know, they protect and support each other
and often cover up their mistakes. Repetitive strain
injury is suffered by many people in the work force,
especially those people who work in offices. Some
years ago this illness was dismissed as a
psychological illness rather than a physical injury. A
1992 report has established that repetitive strain
injury is a physical illness, but despite that report
people who suffer from that complaint are still
denigrated and spied on.

Hon. R. M. Hallam - Try reading the Bill.
Hon. JEAN McLEAN - The workers
compensation system has three principles:
rehabilitation, early return to work, and better
targeting of workers compensation benefits.
What about the worker who cannot return to work?
I refer to an example, a constituent whom I shall call
Betty X. She is aged 44 with five dependent children.
She is in extreme financial difficulties. She worked
as a shop assistant in a chicken shop in the local
market. She injured her back in the course of her
employment in 1988 - and, of course, the minute
one talks about an injured back people make funny
noises.
Hon. G. H. Cox - No-one did.
Hon. JEAN McLEAN - No-one here did. But
people denigrate that sort of injury. Since she
sustained that injury she has undergone various
treatments which have failed. Her specialist
recommended surgery. The woman underwent a
laminectomy in 1990. She returned to light duties at
work for another six months. During that period her
injury deteriorated to the extent where she could no
longer cope with the pain and was unable even to
walk.
Her specialist recommended more surgery; a spinal
fusion was performed in 1991. Since that surgery her
condition has remained stable because the operation
was unsuccessful. Now she has restricted movement
in the lower back and has difficulty in walking,
sitting or bending for extended periods.
As I understand this Bill, that woman will not
qualify for 30 per cent cover. Medical professionals
are not infallible. As in this example, the wrong
treatment of injuries has proved only too often that

A person who lives near me suffers from that injury
and is unable to work. Investigators have visited her
home and were spying on her when she was
hanging her washing on her clothesline. They said
that because she could lift her arms above her
shoulders to put her washing on the line her injury
must not be too bad. She is a mother of young
children and has to carry out these house duties,
despite the pain. This woman's WorkCare payments
have ceased because of the report of these
investigators.
The Bill will pit workers and unions against
management. The community should recognise that
this proposal is one of the greatest dangers facing
people in industry. The number of hours lost by
injured workers is far greater than the hours lost by
strikes.
My electorate has a petroleum-chemical industry,
Coode Island, a food processing industry, market
gardens that use poisons, and an automotive
industry. Workers must be protected because they
should not be seen as a threat to industry or as a cost
to industry. Industry should look after its workers
and make greater attempts to prevent injuries in the
workplace. The Bill will not prevent workplace
injuries. It is designed to save money by reducing
the ability of workers to make claims and receive
compensation for workplace injuries.
Mr Smith blamed the victims when he referred to
genuine injuries. Who will decide who is genuinely
injured? The main priority of any system should be
the prevention of injuries. The Bill does not do that,
and it should be withdrawn and rewritten. A
government is elected to protect the interests of the
workers and people in our society, not to protect
business.
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Hon. W. A. LANDERYOU (Doutta Galla) - I
oppose this measure and I want to share with the
House a most outrageous contempt of Parliament
and the Chamber. Tonight I was handed an
envelope containing a letter from the Premier of
Victoria. I am not in a position to attest that it is his
signature, but I assume it is. The letter is addressed
to all members of the Legislative Council and is
dated this day, 13 November. Attached to the letter
is a publication Victoria on the Move. The letter states
that this document provides a useful reference to the
legislative program enacted over the past three
weeks. The letter also states that copies of the
document have been printed in two colours and will
be distributed to electorate offices during the next
few days.
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Hon. W. A. LANDERYOU (Doutta Galla) - The
letter is addressed to members of the Legislative
Council and the Legislative Assembly. It is from the
Premier and is dated 13 November 1992.
Hon. G. H. Cox -It has not been circulated to us.
Hon. W. A. LANDERYOU - Considering my
love-hate relationship with the Premier I do not
think he has specifically selected me as a recipient of
the document. A number of members of Parliament
have copies of the document. However, I am glad
that at least one member of the government shares
my concern about the contemptuous way in which
the Premier regards the workings of Parliament.
It is a disgrace and an outrage that Parliament is

The front page has a mug shot of the Premier, and
listed under his letterhead of 'The Office of the
Premier" is a range of the legislative programs
before Parliament. Included in the list and in the
body of the document is the Accident Compensation
(WorkCover) Bill. It is fitting that Mr Stoney is in the
Chamber, because he should remember a previous
attempt by the same elements to demonstrate their
contempt for the Parliamentary process.
The document produced by the Premier is a
contempt of the Chamber. It is one thing for the
Premier to act with confidence and self-assurance
about matters the government believes are
important policy issues, but they should not be
rubber-stamped in Cabinet or in the coalition party
rooms and the Premier should not then pretend that
is the way Parliament should work. Honourable
members should not pretend that the Premier has
any respect for this Chamber when he acts in this
contemptuous way.
Hon. G. H. COX (Nunawading) - On a point of
order, Mr President, Mr Landeryou is referring to a
document and is indicating that it has been
circulated to all members of the Legislative Council.
I have checked with some of my colleagues and we
are not aware of the existence of this document. I ask
Mr Landeryou to verify the accuracy of the
document from which he is reading.
Hon. W. A. Landeryou - I am happy to table the
document.
The PRESIDENT - Order! Mr Cox is not really
making a point of order. Mr Landeryou has
indicated that he will make the document available.

sitting such ridiculous hours and under such
pressure. The community thinks we are lunatics in
the way we approach legislation. We are Sitting
around the clock making the staff work inhuman
hours. The Premier is so arrogant, ignorant and
obnoxious in his approach to Parliament and treats
us with such contempt that before Bills come to this
place - important Bills such as the Dairy Industry
Bill, the State Owned Enterprises Bill and the great
collection of extreme right-wing Nicholls SOCiety
garbage that Parliament has been either discussing,
passing or anticipating passing - that he produces
the document Victoria on the Move.
In my view it constitutes a breach of privilege of this
place and you, Mr President, should refer the matter
to the Privileges Committee.
Hon. G. H. Cox - I wonder where you got it
from!
Hon. W. A. LANDERYOU - Mr President, I
wish to table the document.
Hon. D. R. White - Are you asking the President
to rule on it?
Hon. W. A. LANDERYOU - It is a breach of
privilege and the matter should be referred to the
Privileges Committee. I ask you, Mr President, to
consider it. I appreciate that the Premier is a member
of the other place and not subject to the disciplines
of this place, but that does not stop the Privileges
Committee investigating the matter. At what stage
does this place say to the Premier, ''Look Premier,
you cannot treat us with such contempt"? We
should not allow them to get away with publicly
pretending that the coalition Cabinet is the
government and the other place is the Parliament
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itself. This place should not be treated in such a
contemptuous way.
I appreciate that the government has a massive
majority. I also appreciate from the Premier's point
of view and from other leading extreme right
elements in the Liberal Party and the National Party
that it is inconvenient that the Parliament has to be
consul ted on these ma tters.
The PRESIDENT - Order! In response to
Mr Landeryou's request, as he knows, the Standing
Orders of the House provide for these
circumstances. If Mr Landeryou gives me written
notice in the next day or so of the matter he believes
constitutes a breach of privilege, together with the
document, I will make a ruling when the House
resumes on Tuesday.
Hon. W. A. LANDERYOU - I turn to the Bill
itself. What I am about to say I say with great care
because I do not want to be misunderstood or
misinterpreted. I fervently believe that Australia as
distinct from Victoria should have a national
workers compensation scheme. I have long held the
view as a citizen, a trade union official, a member of
the opposition in this place and as a Minister of the
Crown that there should be a national workers
compensation scheme that cuts across recognised
State borders and treats all Australians alike.
In 1977 an experienced and competent judge of the
Workers Compensation Board, Judge Hanis,
presented Parliament with a report. It was a matter
of sad reflection and, I contend, a dereliction of duty,
that the government of the day ignored the central
thrust of the issues canvassed in the lengthy inquiry
and significant report presented to both Houses of
Parliament in 1977 by Judge Harris and those who
assisted him.
The report canvassed many of the options that were
available tllen and are still available now. The report
detailed some of the matters that should have been
examined by Parliament. The honourable member
for Sunshine in the other place gets the blame today,
but one should examine the Hanis report and the
need for reform to ensure that all wage and salary
earners in the State are protected from loss of
income as a result of injury. As the Minister
responsible for that particular Act I appointed the
Cooney inquiry, which led to significant changes in
1985.
Despite its conservative nature and traditional
attitude towards those who would work and those
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who would bludge, this State led the world in
ensuring that those people who were injured at
work or in connection with their work were
compensated and did not starve. Victoria once
boasted the best definition of injury in the world. It
was often quoted at medical insurance and
employee union organisations conferences around
the world as the standard-bearer that should be
respected and followed by other countries. It is of
Significance that often both sides of politics have
overlooked the cost of such workers compensation
schemes. Victoria has been one of the few examples
of States that look at the social cost when an injury
occurs. I can say with some justification that in my
view the Commonwealth government for a long
time shirked its responsibilities in this regard.
I accept there are powerful arguments that lead to
the conclusion that a sickness or an injury that is not
directly work related is in a different category from
many sicknesses or injuries that arise as a result of
social lifestyle. It should not be only a normal
oncost. Judge Hanis was the first person to spell that
out in clear and unmistakable language. The concept
of workers not being regarded as Australian for
insurance coverage purposes was anathema to him.
If people were sick and had no income, they would
be a liability for the Commonwealth.
Although I had been a union official for some time
prior to 1977, it never occurred to me that the
solution to a very costly problem lay in the
Commonwealth picking up and making
contributions to workers compensation. The Bill
does not contemplate that. I understand the
purposes behind the government's accounting
exercises, but they do not satisfactorily address the
problem in the long term.
The capacity to pay must be considered from a
national point of view. Workers compensation
cannot be ignored. It is not a matter in which we can
resolve the doubt by putting those workers who
receive some compensation entitlements in a corner
and then encourage the Commonwealth to pick up
its share for the accident, illness, sickness and injury
welfare payments. It is time a national conference
aimed at resolving the issue to the satisfaction of all
was held. I readily acknowledge that the social cost
of insuring the work force in this State is not a
responsibility solely for payroll taxpayers; it is a
responsibility for the entire community.
Having said that, I add that it is the responsibility of
the government to ensure that workers are protected
from loss of income caused by no fault of their own.
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Members can argue who it was that first intended to
achieve a no-fault claim system or who was more
anxious to exclude lawyers from the assessment of
claims; but the central issue is the measure of the
worth of society, how well it is treated and how easy
it makes the lives of those who are least able to look
after themselves.
The examples of people who have been injured or
seriously handicapped as a result of industrial
accidents are appalling. I am sure every member in
his or her public life has been involved in assisting
an injured worker to receive some standard of
income above the poverty level from workers
compensation, a common-law claim or some other
legal entitlement.
The Bill is of such magnitude that it should never
have been introduced in this House, let alone
introduced in another place and treated in such a
cavalier way by the Premier. It is social legislation. It
is time the government put legislation before this
House in a manner that allows it to be considered
intelligently by fresh minds and by people who are
not exhausted by the determination of the
government to bully its way through with
legislation that should not be bulldozed through the
Parliament.
This legislation cannot be considered as anything
other than Significant, yet it is not legislation that
must be rushed through before Christmas. It could
lie over and be addressed in the fullness of time
along with many other issues.
As Mr Theophanous said, the New South Wales
scheme is far from being a financial success, and it
does not address the issues Mr Theophanous raised.
The introduction of this important piece of social
engineering legislation was the perfect opportunity
for the government to seek a bipartisan approach in
this matter and to pursue with the other States and
the Commonwealth a national compensation
scheme. I am not the first person on the Australian
political scene to call for such a scheme. The late Sir
Robert Menzies was one of the first to do so. We
could have ensured that this legislation reflected the
aspirations of the community to an extent that we
could afford and to an extent that would reduce the
add-on costs associated. All members should have
been interested in doing that and in bringing about a
consensus between the principal protagonists in the
workers compensation field. That would have been
a better way of doing things than what the
government is proposing. For those reasons, I move:
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That all the words after "That" be omitted with the
view of inserting in place thereof "this Bill be
withdrawn and redrafted to provide fair, equitable and
responsible protection for the work force following full
and comprehensive consultation with the community".

I so move because this legislation is important and
has far-reaching potential. We should involve as
many as possible in the community in consultation. I
am serious about Parliament conveying a message to
the national government to ensure that people who
are crippled, injured or harmed as a result of
work-related injuries or illness are treated as a
national concern and not just as a provincial or State
matter. We should encourage the national
Parliament to pick up its responsibility in this regard.
As I indicated earlier, Judge Harris had that in mind
when he talked of a reduced percentage of wages to
the injured worker so that it would be topped up by
accident and sickness benefits in the social welfare
system that existed at that time.
I am prepared to acknowledge that the Minister has
to deal with a complex and difficult matter. I
understand that when one spoke of WorkCare or
workers compensation claims in the old days - and
no doubt it will happen in future with this
legislation - one always heard of cases of abuse of
the system; all honourable members would have
heard of someone, somewhere, who was fiddling the
system.
My concern has always been to ensure the basic
entitlements of an average citizen who is not able to
obtain protection, coverage or income from any
other source, and I would rather err on the side of
looking after the scallywag so that the good person
is treated well than punish all.
I remember my father, who no matter what his
ailment was would struggle off to work. I think back
to some of those days as a child when I did not
appreciate the tremendous sacrifice my father was
making in personal effort. In the arguments in which
I have been involved personally over the question of
sick leave and entitlements of workers to sick leave,
I have always been affected by my father's attitude
in that regard.
I think we all have a collective responsibility not just
to argue about the huge debt that faces us, the losses
that are being incurred, and the analyses the
accountants have made of the total costs of the
scheme and its projected debt recovery and the
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extent of that debt, but to measure up to that, as the
Minister has very eloquently pointed out.
We must also have a responsibility to ensure that the
social costs of workers' injuries, sicknesses and
illnesses are equitably borne. I suppose my side of
politics often errs more on the side of ensuring that
that is more equitably borne than perhaps does the
other side of politics.
Just to show to the Minister and prove to the House
that I do not enter this debate wearing rose-coloured
glasses, I shall share with the House a story that was
related to me by a former Federal colleague of the
clerks union who ended up as a Minister in the
Whitlam government.
When the Whitlam government had proposed the
creation of a national insurance authority,
widespread panic and hysteria hit the town. The
Prime Minister asked his Cabinet Minister what the
hysteria was about. The Minister said to the Prime
Minister, "Gough, you have to understand vested
interests that are at work". The Prime Minister said,
"Oh, yes, I know about the insurance industry". The
Minister said, '1 am not just talking of the insurance
industry. I would like to remind you about
Guiseppe. You know Guiseppe because he has been
handing out cards at the polling booths for you. I
know him well. Guiseppe was a victim of a
conspiracy by an insurance company whose
investigators used to follow him everywhere he
went because he was a claimant for compensation
for a seriously injured back. He went ultimately to
the Supreme Court of New South Wales but it took
more than two years for the claim to reach the
courts. In that time, insurance representatives tried
to photograph him in situations that could suggest
that his back injury was not as bad as he made out.
They used to bribe the local bus driver to take off
suddenly to perhaps get him to run to catch the bus.
They took aerial shots of him from a nearby block of
flats that was overlooking his backyard to see if they
could get him digging in his garden. This went on
for more tran two years. When he was leaving the
Supreme Court on the very day that the court
handed out the highest award of that time to an
injured worker, and he was climbing down the
steps, the insurance investigator who had taken
vigorous measures to pursue Guiseppe over those
years came up to him to say that he had really put it
over everyone but that now he had got the money he
wished him well. He then asked Guiseppe where he
was going now. Guiseppe said that he was not going
home but that he was going straight to Qantas and
that the insurance agent should come with him

because he was going to Lourdes, and if he
accompanied him he would see the greatest miracle
ever".
I understand that there are some Guiseppes and I
understand that there are some Williams who have
abused the system in the past, just as I have seen
people in this Chamber use the system to their
advantage, but that does not mean we should all be
tarred with the same brush. I put it to you, Minister:
you are a man with considerable compassion, and
you have a heart Hon. D. R. White - Do you mean he is going to
Lourdes?
Hon. W. A. LANDERYOU - Although there are
those examples that I have colourfully tried to
illustrate, there are also many thousands of workers
who have missed out on adequate compensation
either because politicians have mucked up the
process in Parliament or because they themselves
have not been aware of their rights, and in that
context we should not be racing this legislation
through the House.
There should not be haste in resolving this question.
We should be saying to the Premier that, once again,
he has got it wrong and the Bill should not be
rushed through Parliament. We should go out and
talk to the community on a wider, consultative and
more professional basis.
House divided on omission (Members in favour
vote No):

Ayes, 27
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr (Teller)
Connard, Mr (Teller)
Cox,Mr
Craige, Mr
Davis, Mr
de Fegely, Mr
Evans, Mr

Forwood, Mr
Guest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith, Mr
Stoney, Mr
Storey, Mr
Strong,Mr
Varty, Mrs
Wells, Dr
Wilding,Mrs

Noes, 12
Henshaw,Mr
Hogg,Mrs
Ives, Mr

Nardella, Mr
Power, Mr (Teller)
PuUen, Mr
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Theophanous, Mr
Walpole, Mr (Teller)
White,Mr

Landeryou, Mr
McLean, Mrs
Mier,Mr

Pairs
Best, Mr
Skeggs, Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
House divided on motion:

Ayes, 27
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr
Cox, Mr (Teller)
Craige, Mr
Davis, Mr
de Fegely, Mr
Evans, Mr

Forwood, Mr (Teller)
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Dr
Wilding,Mrs

Noes, 12
Henshaw, Mr
Hogg, Mrs
Ives, Mr (Teller)
Landeryou, Mr
McLean, Mrs (Teller)
Mier, Mr

Nardella,Mr
Power, Mr
Pullen, Mr
Theophanous, Mr
Walpole, Mr
White,Mr

Pairs
Best, Mr
Skeggs, Mr

Davidson, Mr
Kokocinski, Ms

Motion agreed to.
Read second time.
Committed.

Committee

Friday, 13 November 1992

The amendment attempts to remove a Significant
inequity arising from the fact that clause 42 actually
refers to the clause that relates to the change from
five to 10 days in the period for which employers
have to pay under the new WorkCover scheme.
This is another deception by the government in that
it is bringing into operation from 1 December 1992 a
Bill that cuts workers' benefits from 1 December
1992. A provision is then inserted whereby the
employers' added responsibility of having to pay for
the first 10 days instead of the first five days does
not apply until 1 July 1993, giving employers a
six-month respite. The same is not true for workers,
however.
Since the Minister has the carriage of this Bill, I
anticipate that many of the questions regarding my
amendments will be answered - in particular, why
the amendment treats employees and employers
differently; why there is a double standard in the
Act; ~hy it is that workers have their benefits cut
from 1 December 1992, the commencement date of
the Bill, whereas employers do not have to pay the
additional five days - instead of five it is to be
10 days - until 1 July 1993, a further six months
grace.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government does not support
Mr Theophanous's amendment. Mr Theophanous is
inviting the committee to bring forward to
1 December the increase in the excess for employers
from one week to two weeks.
The government has made it very clear from the
outset that this is designed as a fully funded system
and our intention is to get to a fully funded system,
so it would be inappropriate to do other than
structure levies on the fund. It is therefore simply
inappropriate to talk about an adjustment of costs
halfway through a premium year, and we have
made that quite clear. We have sent the signal to
employers that there will be a change applying from
the very first day of the new premium year - a very
supportable move. The government takes the view
that it makes good sense to signal the change but to
apply it from the first day upon which it should be
applied.

Clause 1 agreed to.
Clause 2
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
1.

Clause 2, line 8, omit If, 42".

Hon. T. C. THEOPHANOUS Gika Jika) - I am
absolutely intrigued by what the Minister has just
said. He said that his intention was to try to have the
scheme fully funded in quick time. The adoption of
this amendment would quicken the pace with which
this scheme would become fully funded because this
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amendment means that employers whose
employees have accidents have to pay for the first
10 days rather than the first five. By anybody's logic,
that means that the Accident Compensation
Commission or the WorkCover Authority would
actually pay less compensation to the worker and so
the WorkCare authority's financial position would
be improved.
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Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The first part of the amendment
provides that section 63(2) is deemed to have come
into operation on 29 October 1992, the day on which
the Bill was introduced in the Legislative Assembly.
I am told this is a simple legal requirement and the
amendment is necessary.

Amendment negatived.

The second arm of the amendment relates to section
36, which goes to section 20. It is the subject of the
objections raised by employers against decisions
affecting claims agents and the matter of levy rates
that I have mentioned. It will keep the door open for
further negotiation in the future but nonetheless
puts all parties on notice of the changes.

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:

Amendment agreed to; amended clause agreed to;
clauses 3 and 4 agreed to.

I invite the Minister to explain how it is that in his
earlier comment he said he wants to get into a fully
funded system faster but he opposes the
amendment, which would do precisely that.

1.

Clause 2, after line 9, insert"() Sub-section (2) of section 63 is deemed to have
come into operation on 29 October 1992.
()

Sub-section (1) of section 36 comes into
operation on a day to be proclaimed.".

This amends the commencement date. In the first
place there is an amendment to the Constitution Act
and it is a legal requirement. We are advised that the
amendment applies from the date that the Bill was
introduced in the Legislative Assembly. In the
second place, under subclause (2) there is an
amendment to section 120.
This relates to the issue of objections raised by
emplOY@f§ against decisions of claims agents which
affect the rate of levy and in fact the timing at which
any change in levy shall apply.
The government has agreed to make the
commencement date such that there will be at least
room for further negotiation on this issue; it keeps
the door open but it puts everybody on public notice
that this issue will be treated separately. It is on that
basis that I ask the Committee to support
amendment No. 1.
Hon. T. C. THEOPHANOUS Oika Jika) - I ask
the Minister to explain it. It is difficult to work
through these amendments in such a short time.
Will the Minister explain whether the
commencement referred to is the commencement of
the entire Act or just the common-law provisions of
the Act? Is it suggested that there will be a flexible
commencement date?

Clause 5
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
2.

Clause 5, omit this clause.

The invitation to omit clause 5 is linked to the new
clause that I propose will replace it, which appears
at the end of my amendments.
I invite the Committee to omit the clause so that the
retrospectivity relating to the time that an injury
occurs, as opposed to the time when the application
is lodged by the worker, is removed. If a worker
were to sustain an injury on 29 or 30 November,
which law applies, the old law or the new law?
Given that the application will not be made before
30 November, which law will apply? The new clause
will provide:
This Act as amended by the provisions of the Accident
Compel\Ntion (WorkCover) Act 1992 applies to and in
relation to an injury to a worker on or after the date of
commencement of the relevant provision of that Act.

The new clause seeks to remove any ambiguity that
may exist for individuals who may not have lodged
their claims prior to the date of commencement of
the new provisions. For example, it is quite feasible
that an individual may have suffered an injury that
was not thought to be serious but from which
symptoms later develop, and the person may seek to
gain compensation for the symptoms.
A worker may have been away from work for a
week or a couple of weeks as a result of a problem
with his or her back and not have lodged. an
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application. From the information that has been
provided to me, the Bill is not clear on whether such
a worker would be eligible for compensation if the
injury occurred prior to the commencement of the
Act. As I said, the new clause seeks to clarify the
situation for injured workers.
Although retrospectivity has been removed from
common-law settlement, it has not been removed for
people on existing benefits. I am concerned about
the specific element of retrospectivity for workers.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) -As I understand it, the issue of
retrospectivity does not arise in respect of common
law because the cut-off date is 1 December 1992. The
old law will apply for those who suffered injuries
prior to 1 December 1992. I think that is fairly clear
in the provisions of the Bill.
Hon. T. C. THEOPHANOUS Uika Jika) - Just to
clarify it and have it on the record, is the Minister
saying that if a person is injured prior to 1 December
1992 he or she will be eligible for compensation?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Yes, that is exactly what I am saying.
The CHAIRMAN - As I understand it,
Mr Theophanous intend that his proposed new
clause will be tested by the amendment.
Amendment negatived; clause agreed to.

whether the Minister regards "significant
contributing factor" as being the main or major
contributing factor.
The definition of "significant contributing factor" is
detailed later in this Bill. It includes such things as a
worker's current employment, the nature of the
work performed, the tasks of employment, the
probability of the injury occurring had the
employment not taken place, the existence of any
hereditary risks, the lifestyle of the worker and the
activities of the worker outside the workplace.
I shall later move a substantive motion -my
amendment No. 7 - to omit the phrase "significant
contributing factor" from the Bill. However,
obviously I need to test the amendment, and I will
debate this concept in depth later.
By way of preliminary comment, the opposition is
vehemently opposed to this definition.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I have no argument with the
description Mr Theophanous gives of the Significant
injury test nor with his description that it is in fact a
profound and significant definitional issue.
However, as has been spelt out in the
second-reading speech and indeed, in the coalition
policy for some time, this represents the very
cornerstone of the reform to workers compensation.
On that basis the government does not accept the
proposed amendment.

Clause 6
Amendment negatived.
Hon. T. C. THEOPHANOUS Uika Jika) - I
move:
3.

Clause 6, page 4, lines 13 to 15, omit all words and
expressions on these lines.

The opposition finds clause 6 highly objectionable
because the word "significant" appears in the
definition of "injury" before "contributing factor".
Nothing could be more of an understatement than to
say the clause is significant. The result of the
insertion of the word "significant" will be that a
workplace must be a "Significant contributing
factor" and not a "contributing factor". The
ramifications of such a definition will be profound
and intense.
An individual who has been in an accident at work
will be asked whether his employment was the
"significant contributing factor". No-one knows
what that means. No-one knows, for instance,

Hon. T. C. THEOPHANOUS Uika Jika) - I
move:
4.

Clause 6, page 4, lines 18 to 23, omit all words and
expressions on these lines.

s.

Clause 6, page 4, line 24, omit "(ac)" and insert "(ab)".

These amendments deal with medical questions. We
have difficulty with the provision because the
definition of "medical question" has been expanded
to such an extent that it goes far beyond what is
reasonable to argue ought to be the correct definition
of "medical question".
The deletions in my amendment are based on the
proposition that the courts should decide ultimate
questions of liability, incapacity, and the extent of
injury - especially serious injury. These ultimate
questions often involve legal judgments and
concepts which medical panels cannot be expected
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to deal with, including consideration of legal
precedents and the evidence of lay people.
Not all wisdom lies in a doctor determining these
matters and quite often the determination must be
made in a balanced way with people who are
experienced in law and dispute resolution. They are
properly a matter of judicial judgment and
determination; to deflect these questions to medical
panels deprives employers and workers of their
entitlement to have their rights and responsibilities
judicially determined.
My original amendment seeks to remove "extent or
permanency of any incapacity of a worker for work
or suitable employment and the question whether a
worker is partially or totally incapacitated". The
words "extent or permanency of any incapacity of a
worker for work or suitable employment" are
confusing.
Doctors may know something about medical
conditions but very few know much about the
workplace, the types of jobs of their patients, and
what is involved in a job in the workplace. They
would find it difficult to understand the exertions or
skills required to do, for example, a plumbing job
because they have never been plumbers, nor have
they ever had the opportunity to compare a range of
different occupations and make a decision as to
whether one has a capacity to do a job.
The equation is two-sided. One half is the medical
evidence about what is wrong with a person and the
other half - which I argue the doctor has no access
to - is about the type of job, the conditions of
working in a workplace, or any other workplace for
that matter, to ascertain what the conditions are like.
At the very least, the experience of a doctor would
be limited.
These matters should go to a court where all sorts of
people can give evidence to allow the court to
determine the matter. Given the fact that the medical
panel has such a central place in this legislation it is
quite clear that it then not only has a central place in
that "medical questions" referred to are unassailable
and must be accepted in evidence by the court, but
also that the definition of "medical condition" is
expanded.
Doctors will be determining suitable employment.
That is not the duty of doctors. It is outside their
expertise, and most doctors will agree with that.
Doctors will be asked to make judgments about the
medical conditions of individuals. I do not
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understand how doctors can be expected to have
this broad knowledge.
I ask the government to tell the Committee whether
it believes doctors will have to make judgments

about the suitability of particular medical conditions
and jobs. If that is the case it will open Pandora's box
and provide doctors with considerable power.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government is not persuaded by
the argument put by Mr Theophanous. The
extension of the medical panel to determine
questions of incapacity and suitability of
employment was deliberately inserted in the Bill. It
is appropriate for those issues to be determined by a
medical panel as distinct from a court.
The government believes the legal process has failed
injured workers and the community and believes
those issues are more appropriately determined by a
medical authority rather than a judicial process. The
thrust of the Bill was deliberately framed to capture
the very issues raised by Mr Theophanous.
Hon. T. C. THEOPHANOUS Gika Jika) - The
opposition opposes the notion of doctors having the
expertise to determine suitable employment. I reject
the Minister's argument about the failure of judges
and commissioners to determine these issues. The
Minister is casting a reflection on them. Employers
have not seen fit to find suitable employment for
injured workers. That is illustrated by the fact that
not a single employer prosecution has occurred for
failing to keep an employee's job open for twelve
months.
Amendments negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
6.

Clause 6, page 4, lines 29 to 30, omit all words and
expressions on these lines.

7.

Clause 6, page 4, lines 38 to 39, and page 5, lines 1 to
4, omit all words and expressions on these lines.

Proposed new paragraph (f) of clause 6(f) states:
"(f) a question whether a worker's incapacity for work

resulted from or was materially contributed to by
an injury or alleged injury;";

That provision was specifically excluded from the
Accident Compensation Act, but the government is
including the provision that specialists in the
WorkCare area believed was properly a medical
question.
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Amendments negatived.
Hon. T. C. THEOPHANOUS (Jika Jika) - I
move:
8.

Clause 6, page 5, lines 25 to 28, omit all words and
expressions on these lines and insert "or self-insurer determines that the worker is
despite the injury capable of performing and
reasonably capable of obtaining having regard to
the following (i)

the nature of the worker's incapacity and
pre-injury employment; and

(ii) the worker's age, education, skills and work

Friday. 13 November 1992

away what the government is trying to do; to get
people back to work.
If the requirement is on the employer to find some
suitable job and there is not an escape clause, a job
would be found. If the requirement is on the
employer to find that person suitable work and the
employer offers a real job to an employee but that
employee does not take it, there is some justification
for taking the employee off benefits. At present there
is no justification for that person going off benefits.
The amendment provides:
8.
Clause 6, page 5, lines 25 to 28, omit all words and
expressions on these lines and insert -

experience; and

"or self-insurer determines that the worker is
despite the injury capable of performing and
reasonably capable of obtaining having regard to
the following -

(iii) the worker's place of residence; and
(iv) the details given in medical information
including the medical certificates supplied by
the worker; and
(v)

the worker'S rehabilitation program or
vocational re-education program, if any; and

(vi) the availability of such employment whichever is the greater.".

This issue has been discussed at some length. I know
the Minister is committed to it, but I make a further
appeal. If a person can theoretically obtain a j?b or it
is possible for him to work and one could define a
theoretical capacity, it could be said that the person
is capable of working. The Committee is n~t talking
of real jobs. I do not know anyone who objects to
people on compensation being offered real jobs. .
No-one objects to the proposition that if a person IS
offered a real job and does not take it he ought not
continue to receive compensation.
No-one disagrees with that. If a job is there and the
person is unwilling to do it, and the medical opinion
agrees, there is a reasonable basis for saying that that
person should be taken off benefits. If it is
theoretically possible for that person to work, the
person is theoretically capable of doing some sort of
work. One must think of the ramifications if it were
to be taken literally. I have not been able to think of
an example of an individual who under this notion
could not think of some kind of job he or she could
do, except for the example I gave during the
second-reading speech of a brain-damaged
quadriplegic. Obviously that person could not do
anything. People with missing limbs, injured backs
and other injuries can do some type of work. One
could say there is a theoretical capacity to do some
other job. It opens up a Pandora's box. It also takes

(i)

the nature of the worker's incapacity and pre-injury
employment; and

(ii) the worker'S age, education, skills and work

experience; and
(ill) the worker'S place of residence; and

(iv) the details given in medical information including
the medical certificates supplied by the worker; and
(v)

the worker's rehabilitation program or vocational
re-education program, if any; and

(vi) the availability of such employment whichever is the greater.".

The reason for moving the amendment is to put on
the record that the opposition has been prepared to
look at this, recognising that the government is
obstinate about wanting to have notional earnings
by saying, All right, if you're going to have notional
earnings, at the very least think about how one
would define notional earnings". What questions
should be considered for individuals in determining
whether there is a theoretical capability for them to
do a job? When trying to determine whether it is
possible for a particular person to find suitable
employment, a number of issues came to mind. One
would examine that person's work history. If the
person worked on an assembly line it would be
obvious that he or she would not be capable of being
a teacher. That person would not have a notional
earning capacity as a teacher. Unless it is specifically
stated that the backgrounds of particular workers
are taken into consideration nobody would ask what
the workers did before, what their histories of
employment were and what work they could do in
the future. Paragraph (ii) of the amendment refers to:
If
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the worker's age, education, skills and work experience.

Obviously if a person is 60 years of age and has been
employed all his or her working life and is partially
or totally incapacitated, when applying the notional
earnings concept one would want to ask how
educated the person was and so on. It must relate to
that particular person. Paragraph (iii) refers to:
the worker's place of residence.

There is no point defining a theoretical job that
somebody can do if they are confined by the place in
which they already live. If somebody is living in the
country and the job they can do is available only in
the city clearly one would have to take that into
consideration in determining notional earnings.
Paragraph (iv) refers to:
the details given in medical information including the
medical certificates supplied by the worker.

What is wrong with that? When one is trying to
determine notional earnings one should look at the
medical information; one should not be restricted to
one set of medical information provided by the
authority. There should be the capacity for the
worker to supply his or her medical information
about the state of his or her incapacity. Paragraph
(v) refers to:
the worker's rehabilitation program or vocational
re-education program.

That is important in considering notional earnings;
whether there is a job available for that person.
Finally, paragraph (vi) refers to:
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against the worker to take away his benefit. The
amendment shows the seriousness with which the
opposition considers the idea of notional earnings
and it is an attempt at helping the government.
The opposition could have simply moved to delete
"notional earnings" but instead is seeking to include
in the legislation a set of amendments that will assist
in relating this concept to the socioeconomic
circumstances in which the individual finds himself
and also to the availability of employment.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The honourable member said that the
government was committed to the concept of
notional earnings; that is the case. The government is
also committed to the concept of suitable
employment. The amendment would dilute both of
those definitions. Given that those definitions are
important components of the reform program, the
amendment is clearly unacceptable to the
government.

If the government were to take up the member's
suggestion of tying notional earnings and suitable
employment to the availability of employment, it
would be required to find employment for people,
as was the case in South Australia until recently.
South Australia found that process was simply
unworkable. The concept of notional earnings is a
reserve power and is not an issue which is
automatically applied in every circumstance. Many
of the concerns Mr Theophanous has foreshadowed
are not likely to be applied in each case. In any
event, the definitions of notional earnings and
suitable employment are at the centre of the reform
agenda.

Circumstances may exist where a theoretical
capacity to do a particular job is there. A person may
theoretically be able to teach but because the
government is sacking 5000 teachers, and the
waiting list to get a job is three to five years, the
person realistically has no capacity to get a job.

Hon. B. T. PULLEN (Melbourne) - I understand
all the points made by the Minister except that about
reserve powers. In considering the various
categories and the way that notional earnings could
be used to reduce the entitlement of a worker in a
certain category, I cannot see how it could be a
reserve power. How would that reserve power be
applied?

In those circumstances the availability of
employment should be considered when
determining whether a person has a notional
earning capacity. The amendment is trying to ensure
that if a person must have a notional earning
capacity it should at least be realistic so that that
person is not affected in such a way that it becomes
an open cheque. The clause defines the theoretical
capacity of an individual to work and then uses it

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Notional earnings would only come
into play if required by the authority. When the
coalition was investigating this issue before the
election, a member of my staff and I went to New
South Wales to study its system. Notional earnings
is not a new concept. It is well known and tried in
New South Wales. Notional earnings as applied in
this case - in fact, it is mirrored closely in New

the availability of such employment.
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South Wales - may have been a blip in the
experience level of claims. In fact, there was no such
blip or shift in the graph at the point of review; in
this case, at six months.
The real test of any workers compensation system is
how successfully it gets people back to work. Part of
the effect of notional earnings is to provide precisely
that incentive. It is not triggered automatically by
anything in the process; it is simply a reserve power.

Hogg,Mrs
Ives, Mr
Landeryou, Mr
McLean, Mrs
Mier,Mr

Power,Mr
Pullen, Mr (Teller)
Theophanous, Mr
Walpole, Mr (Teller)
White,Mr

Pairs
Best, Mr
Skeggs, Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
Hon. T. C. THEOPHANOUS Oika Jika) - I
understand the government's objection to
paragraph (vi) of my amendment.
Hon. R. M. Hallam - My view is that all of the
paragraphs of the amendment are already included
the Bill.
Hon. T. C. THEOPHANOUS - The first five are
included in the definition of suitable employment. I
have used the same definitions of "suitable
employment" and "notional earnings" so the term
notional earnings, which is clearly important in the
consideration of benefits, is subject to the same
qualifications as suitable employment. It reinforces
the argument in respect of notional earnings. If the
Minister is not prepared to accept paragraph (vi),
would he be prepared to accept that the definition of
notional earnings should include the other five
paragraphs?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I am happy to give that assurance to
the honourable member.
Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman, Mr
Atkinson, Mr
Baxter, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr
de Fegely, Mr

Forwood, Mr
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith, Mr
Stoney, Mr
Storey, Mr
Strong, Mr (Teller)
Varty, Mrs
Wells, Dr (Teller)
Wilding,Mrs

Noes, 12
Henshaw, Mr

Nardella, Mr

Sitting suspended 1.9 a.m. (Saturday) until 1.32 a.m.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
9.

Clause 6, page 6, lines 31 and 32, omit "(whether or
not that work is available},".

The amendment omits the words "(whether or not
that work is available)", from the definition of
"suitable employment". The amendment is in
keeping with my earlier argument about the
availability of employment. It does not seem
appropriate to determine the suitability of
employment for a particular person by taking into
account the background of the person without
taking into account the availability of employment.
If the availability of employment is not taken into
account when considering the question, how can
suitable employment be defined? This can be a
problem in an individual workplace where the
employer says, ''Look, we are unable to provide
suitable employment for this person at this place of
employment". The Bill provides an out for the
employer. If suitable employment is not available at
the workplace the person is then categorised as
being available for suitable employment elsewhere.
The consideration of available work seems a
reasonable request, given that the Minister has
retained the definition of notional earnings. It is
reasonable for suitable employment to be taken into
account when determining the notional earnings of
the individual, but it is also used in various parts of
the Bill relating to the employer having to find
suitable employment for an individual.
The Bill provides that the employer must find
suitable employment for a worker in certain
circumstances, and the employer has to find that
suitable employment. That provision runs counter to
the general proposal that the definition of suitable
employment is a matter of whether work is
available. Under the Bill the employer is required to
find suitable employment for a worker but that
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suitable employment may not be a real job. The Bill
says the employer must find suitable employment,
whether or not suitable work is available. I am
saying that if a person is suited to a job such as an
inspector but the employer does not have available a
position for an inspector, he has met the condition of
attempting to find suitable employment. I do not
believe it was the Minister's intention that that
should be regarded as fulfilling the obligation under
the Bill. The provision means that an employer in a
particular place of work ought to find suitable
employment for the injured worker and should not
leave open a contradictory situation where finding
suitable employment actually means determining
whether or not the work is available.
Those two ideas are incompatible and for that
reason I have moved the amendment, which I
believe clarifies the situation. I do not believe there is
any need to put those words into the definition of
suitable employment. I ask the Minister to accept the
amendment, which is minor and makes no
substantive difference - certainly not to the
definition of notional earnings, which was a key
concept that he was concerned to provide for in the
Bill- but at least this would reinforce the obligation
on employers to find suitable employment for
workers, as required under other parts of the Act.
Hon. D. A. NARDELLA (Melbourne North) We are discussing Mr Theophanous's amendment
No. 9, which deals with suitable employment. 1
understand why the clause is in the Bill but 1 also
understand the point Mr Theophanous is making:
suitable employment in the same firm must be
available to the injured worker. I should like the
Minister to explain what happens if there is suitable
employment elsewhere and the employer cannot
offer suitable employment in the same firm. 1 am
concerned about that situation and would like an
explanation from the Minister.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I canvassed the issue of suitable
employment on a previous amendment put forward
by Mr Theophanous and explained to the
Committee why the proposed amendment is not
acceptable to the government. Introducing the
concept of the availability of employment would put
the WorkCover authority in the position of having to
produce a job. I pointed out that until recently that
was the situation in South Australia, and it turned
out to be an absolute disaster. The definitions of
"notional earnings" and "suitable employment"
have been framed very carefully. The government
does not accept the amendment.
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Amendment negatived.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
10. Clause 6, page 7, lines 11 to 16, omit all words and
expressions on these lines.

This clause is totally objectionable. It excludes an
illegal entrant within the meaning of the Migration
Act 1958 -that is an illegal migrant or a person
who currently holds a valid visa or entry permit from any benefits under the Act.
ParadOxically, they are defined out because they are
defined as not being workers. People may be here
illegally on entry permits that have expired, but to
say that they are not working here and are not
workers is an insult to humanity and totally
incorrect.
Hon. Rosemary Varty - They should not be
working in factories here because they are illegal
immigrants.
Hon. T. C. THEOPHANOUS - We know about
your racist attitudes, Mrs Varty.
The CHAIRMAN - Order! Mrs Varty is not in
her place.
Hon. Rosemary Varty - I still object to the
comment.
The CHAIRMAN - Order! I cannot recognise
the honourable member when she is out of her place.
Hon. ROSEMARY VARTY (Silvan) - I seek
withdrawal of the comment about racism.
The CHAIRMAN - Order! Mrs Varty is
offended by the comment and seeks its withdrawal.
Hon. T. C. THEOPHANOUS Oika Jika) - As is
required under the Standing Orders and by other
conventions, I withdraw.
This clause excludes people who have come to this
country, but who for one reason or another are not
legal entrants, and who are working. I think
Mr Hallam would agree that they are factory
workers if they are working in factories; they are not
working illegally, they are in the country illegally.
There is a difference.

Honourable members interjecting.
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Hon. T. C. THEOPHANOUS - There is nothing
in the Bill that says that if the employer knew about
the status of the worker the employer ought to be
penalised, maybe even fined for employing the
worker. I dare say that under the government's
Employee Relations Bill a number of these workers
will be working for next to nothing because they will
be given contracts that provide that if they are
injured at work the employer has no obligation to
them, even though the employer had full knowledge
of their entry status.
The point must be made in two ways: if those people
are working, premiums are being paid on their
behalf - they are being insured. Surely the Minister
would not argue with that. Those people are
workers in the workplace; a premium is being paid
to the WorkCare Authority on their behalf. The issue
does not arise if a premium is not paid, because they
would not be covered under the Act anyway.
Does the Minister think that an individual with this
status who was injured when travelling in an
insured motor vehicle should not receive third-party
compensation?
Is that what the Minister thinks? Does he think that
if such a person has insured a piece of property - a

house or something - that is subsequently
damaged, the insurance company should not
obliged to pay the person because for one reason or
another he or she has the status of illegal immigrant?
Is that what the Minister is saying should happen
when a premium has been paid to provide
compensation in the event of injury?
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ought not to come to this country because they are
taking the jobs of Australians. The Minister might
shake his head, but I have had to confront such an
attitude all my life, so I know what it is all about!
Clause 6(n) will result in illegal migrants not being
able to collect medical expenses against a premium
that has been paid on their behalf. It absolves the
employer of having to pay during the first ten days
of the injury. If an illegal migrant were injured, he or
she would presumably have to spend a bit of time in
the country - if for no other reason than to
recuperate from the injury. The employer of such a
person would save the first 10 ten days of payments.
The WorkCover authority cops the premium
without having to pay a benefit.
I invite honourable members to consider the
situation of a person who is permanently
incapacitated. What if it were the fault of the
employer? What if he had a shonky business or
factory and had people working there who he might
even have known were illegal migrants? Whether he
knew or not, he was paying a premium, and if a
person were injured through the fault of the
employer because he had not observed occupational
health and safety standards and the worker incurred
an injury that would have to be carried for the rest of
his or her life, what would happen? The person
might not be an Australian, but he or she is a human
being. Does the government intend to deport the
person - or do whatever the government has in
mind for such a person -with, say, one leg missing
and no compensation paid for that, and no capacity
to claim under the common law or to get what are
fundamental human rights?

If that were to be accepted, not only would those

people receive no compensation, they would not
even get their medical bills paid.
Clause 6(n) is nothing less than a racist provision! It
seeks to exclude people who are members of the
community but who have no legal status from
receiving benefits for which a premium has been
paid on their behalf. Clause 6(n) is objectionable and
is personally offensive to me because it is an affront
to human rights. The legal status or absence of it of a
person does not mean that all contractual
arrangements that person enters into are rendered
null and void. That is not what a society built on
fundamental human rights would do.
Clause 6(n) fits the Howard-Hewson philosophy of
treating migrants as second-class citizens, looking
for scapegoats because of the state of the economy,
and attacking some people by saying that migrants

Clause 6(n) shows how far the government is
prepared to go and how low it will stoop to squeeze
out the last extra funds for an employer or the
WorkCover authority and that it is prepared to
trample on people's fundamental human rights to
achieve that end. I oppose clause 6(n) vehemently
and support my amendment.
Hon. JEAN Mc LEAN (Melbourne West) - I was
quite shocked on reading clause 6(n). I cannot
conceive why it was thought necessary to single out
illegal immigrants who might happen to be
incapacitated while working in Australia. It will not
break the bank or this country if an illegal
immigrant is injured in the workplace and needs
medical attention.
The picture that is conjured up is of someone being
picked up off the floor and, however ill, being
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shovelled onto a plane - or whatever else the
government intends to do with him. The
government apparently intends to refuse to give an
injured person the necessary assistance to recover
from an injury.
Last year I went to a place on the Peninsula where
people can pick their own peas and strawberries. I
noticed a lot of Filipino women in the market
gardens who were picking peas in rows, obviously
not for their own use but for the marketplace. I
suggest that the women were illegal migrants and
that they were brought to this country under some
racket. I do not doubt that they are being exploited
and I do not condone such a racket.
When I went there a second time the women were
not there. I could get no satisfactory answer to my
questions about why they had been there on the
occasion of my previous visit. It is possible - even
probable - that one of those women could have
been injured or overcome by the sprays used on the
fruit and vegetables.
Mr Theophanous said it is a violation of human
rights to refuse assistance to people like the women I
have described. I agree with him. I cannot believe
that somebody sat down and wrote this part of the
Bill. Why would anyone be so worried about an
illegal migrant being hurt and therefore requiring
that we spend a bit of money on helping him or her?
Honourable members must realise also that every
country in the world has illegal migrants for one
reason or another. Australia has rather fewer than
most. In America, France, Germany and many other
countries there are many more illegal migrants.
Most countries treat them with a lot more dignity
than can be seen Hon. G. P. Connard - Tell us what the Germans
do about the Turkish migrants!
The CHAIRMAN - Order! Mr Connard is not in
his place.
Hon. JEAN McLEAN - Some European
countries are having more problems than we are
having here because they have millions of illegal
migrants.
It is disgraceful that the government will refuse to

assist people because they have broken a minor law
when compared with the laws broken by employers.
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Mr Theophanous was correct when he said
paragraph (n) is a racist proposition. It is inhumane
and I believe it is against the United Nations charter,
to which Australia is a signatory. The removal of
paragraph (n) would not cost any money, and I ask
that this outrageous provision be omitted.
Hon. PAT POWER Gika Jika) - I support the
amendment. I understand the intention of the
government in trying to clarify a difficult problem. I
did not know that if I drive my vehicle home after
leaving this place and inadvertently drive onto the
wrong side of the road and have an accident I would
not be entitled to third-party cover. I support a
bipartisan attempt by the Committee to address the
issue in another way, but this is not the appropriate
way for the matter to be solved.
The members of this Chamber are not racist, but I
understand that Mr Theophanous is attracted to that
conclusion. The amendment should be agreed to so
that the government will not be seen by some
sections of the community as being racist.
Mr Hallam is a decent human being and I
understand what he is attempting to do, but many
people will place a different interpretation on these
words.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The opposition is reading into clause
6(n) something that was completely unintended. The
paragraph was drafted in response to a celebrated
case, which I shall not go into at this stage, but I
reject absolutely any implication that it is racist or an
affront to human rights. It was not intended in that
way.
I take on board the response from members of the
opposition and I am sympathetic to their views.
However, if the amendment is accepted by the
Committee it will cause confusion. I ask the
indulgence of the Committee to allow the paragraph
to stand, and I give an undertaking that at the first
opportunity it will be rewritten to capture the
original intent and to avoid the implication now
being suggested.
Hon. T. C. THEOPHANOUS Gika Jika) - If the
provision were a clause I could see how its removal
would affect the numbering of the Bill. However, it
is a paragraph and I cannot see how its omission
will affect the structure of the Bill.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - It is a very sensitive issue and, given
the lateness of the hour and the process involved, I
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ask Mr Theophanous to take on board the
suggestion I made earlier. If there is an unintended
consequence I give a commitment to the Committee
that at the first opportunity I will review the
terminology with the intent of covering the concerns
expressed.
Hon. D. R. WHITE (Doutta Galla) - Will the
Minister give an assurance that paragraph (n) from
this time until it is dealt with again by Parliament
will not be acted upon?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Yes, I am happy to give that
undertaking.
Amendment negatived; clause agreed to.
Clause 7
Hon. T. C. THEOPHANOUS (Jika Jika) - I
move:
11.

Clause 7, omit this clause.

The CHAIRMAN - Order! In deliberating on
this clause the Committee will test amendments
Nos 12 to 19, 90, 91, lOO, 106 and 107.
Hon. T. C. THEOPHANOUS - Clause 7 refers
to the significant contributing factor, which I dealt
with briefly before. The opposition takes particular
exception to this clause because it introduces a
concept which does not apply in any other State. Not
only is the expression "significant contributing
factor" objectionable because of the word
"significant", which suggests to any reasonable
person, and I seek clarification from the Minister
about this, that it must be the major contributing
factor -
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been dealt with by the Committee. Mr Theophanous
can argue against the clause.
Hon. T. C. THEOPHANOUS - I was objecting
to the expression "Significant contributing factor".
Indeed, that is the way the whole clause defines
contributing factor. The definition takes away the
no-fault basis of the scheme. When the Bill was
introduced in the other place clause 7 had a
paragraph (h), which has subsequently been
removed. The no-fault basis of WorkCare would
have been eliminated had that paragraph remained
in the Bill. One should thank the Minister for having
removed it.
Like many of the actions of the government, it is a
back door way of doing things. A claim has been
made that the scheme would now, as a consequence
of the removal of paragraph (h), revert to a no-fault
scheme.
The Minister was concerned to ensure that
WorkCover remained a no-fault scheme. In answer
to a question from an opposition member the
Minister was at pains to say that he supported a
no-fault scheme. That is how I understood him. I am
of the view that the removal of that provision by the
other place was motivated by the desire of the
Minister to ensure that WorkCover remained a
no-fault scheme, which would be in keeping with
the long history of no-claim schemes under workers
compensation which go back to 1914 in this State.
Clause 7 introduces a no-fault scheme by the back
door. Section 5(lB)(e), (f) and (g) inserted by clause 7
have the effect of including as part of the definition
of significant contributing factor such factors as the
lifestyle and activity of the worker outside the
workplace. If that means people would be excluded
because their lifestyle or activity was of a certain
type--

Hon. R. M. Hallam - It does not mean that.
Hon. D. R. White -A footballer.
Hon. T. C. THEOPHANOUS - I am glad of that.
The reason I object to the word "significant" does
not arise from the fact that it broadens the capacity
to limit the type of claims that can be made, because
that is self-evident.
The CHAIRMAN - Order! Mr Theophanous is
now dealing with the word "significant" which the
Committee dealt with in an earlier amendment. It
appears that Mr Theophanous is arguing the reason
for the amendment is again related to the word
"significant". Unless there is some other argument
that can be put the amendment may have already

Hon. T. C. THEOPHANOUS - That is a good
example. An active person such as a footballer may
have a heart attack at work and the employer may
come to the conclusion that the heart attack was
caused from over-exertion playing football. That
leaves open the question of the relative contribution
of lifestyle. It is unfair to include lifestyle and
activity into a no-fault scheme. It is not unusual for
individuals to go to work after having a hard night
out. I have done it myself in the past. If one is
injured at work by getting one's hand caught in a
machine, the employer may say that the reason for
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the injury was that the employee was suffering from
a hangover from the night before. That has nothing
to do with a person's lifestyle. Paragraph (0 is
saying that a worker should not have gone out the
night before and he is excluded from applying for
compensation because of his lifestyle and
after-hours activities.
Consider the existence of any hereditary problem.
One of my children suffers from asthma. It is
conceivable that people like him might suffer an
asthma attack while working in a workplace which
is full of fumes or dust. Under paragraph (e) he
would not be entitled to any compensation because
of his hereditary risk.
The taking away of the no-fault scheme will result
from the introduction of paragraphs (e), (0 and (g).
Paragraphs (a), (b), (c) and (d) also pose problems.
How is it possible to know if a person has sustained
an injury on the job? That person may have had a
job somewhere else and it is nonsense to say that if
he or she had not been employed in his or her old
job the injury that occurred at the new place of
employment would not have occurred. The entire
clause which defines "significant contributing
factor" is designed to find any loophole to restrict or
stop workers from getting on benefits in the first
place. I object to the clause because it does not give
employees a chance to get through the awful mess of
the medical panels and the other obstacles.
Hon. D. A. NARDELLA (Melbourne North) - I
agree with Mr Theophanous. How will paragraph
(e) be interpreted? What happens to a fireman who
is affected by the fumes and chemicals when putting
out a fire? There are a number of cases like this
prevalent at the moment. Another person may react
violently to chemicals in a workplace, and will
paragraph (e) take away that person's rights to
receive compensation?
Hon. Pat Power - They could be told they are
allergiC.
Hon. D. A. NARDELLA -It could be an allergy
or a hereditary condition. Paragraph (0, which
relates to the lifestyle of the worker, could be
applied to members of Parliament. I have only been
in this place for three weeks but even in that brief
time I have worked a number of hours.
Unfortunately, I smoke and am under a lot of stress.
What would happen if I had a heart attack or
suffered another disease which was contributed to
by the stress and the long hours worked in my job?
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Would paragraph (0 affect a payment of
compensation?
I now turn to paragraph (a). What will happen if a
person loses an arm or a leg, or his hand is crushed
and the injury was caused due to tiredness? I am a
member of a board at my local community health
centre. The nurse there works very long hours but
because she has only been there a short time will this
clause mean that she will be unable to claim
compensation if something happens to her now?
Hon. JEAN McLEAN (Melbourne West) - I am
concerned about paragraph (e). Is it suggested that
DNA testing will be introduced to find out what
possible hereditary conditions people have? There is
a big debate in the community about DNA
fingerprinting of criminals. I for one am opposed to
its use under any circumstances, certainly when
deciding how a worker is injured and whether a
hereditary condition is a contributing factor to an
injury.
That leaves it open for the next step: will it be
known whether the apparent illness resulted from
what happened in the workplace or a hereditary
condition? The only way that could be proved
would be to carry out DNA testing. That is almost
brave new world stuff. Reference to a worker's
lifestyle is open ended. What might seem an
outrageous lifestyle for an employer might be an
absolutely normal lifestyle for an employee.
Do activities of the worker outside the workplace
include football, golf or swimming? It may include
things that some people think are very acceptable
activities like playing football every weekend, which
may be a significant factor in why a person breaks a
leg on the shop floor. All of these paragraphs could
make it impossible for someone to prove that an
injury was caused by workplace conditions. It is
setting very difficult, if not impossible,
circumstances to make a decision about whether it
was the job or the lifestyle of the worker that caused
the injury. I oppose the clause.
Hon. D. T. W ALPOLE (Melbourne) - I seek
clarification of paragraph (a). Mr Nardella raised a
question on the duration of the worker's current
employment where the worker might have been
employed in a job for a short time but required to
work very long hours in that short time. He asked
whether the duration of employment would render
that worker unable to claim compensation for an
injury were that to occur.
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I look at it in a different sense. The paragraph is
capable of more than one interpretation, whether
one talks of duration as days, years, or whatever the
case may be. In response to the question by the
Minister responsible for WorkCare on that issue, the
reason behind it is that the longer a worker works on
a particular task, the more experienced that worker
will become. If the worker has an accident one can
argue that the worker is contributing more to that
accident than someone who has worked for a shorter
time. Is the duration to which the Minister refers of a
weekly duration or of a longer time?
Paragraphs (b) and (c) appear to be matters that are
not necessarily in the control of workers. The nature
of the work performed to some degree is in the
control of the worker; for example in specific trades
where people choose to become plumbers or
electricians. But under paragraph(c), which deals
with particular employment tasks, workers at some
establishments may not be certain of the tasks the
employer might ask them to carry out. Those tasks
may vary from day to day because not all jobs can be
dealt with every day. The employer may demand
those tasks of the employee and therefore they are
out of his or her control. Why should the particular
task being carried out be seen as a significant
contributing factor to injuries that might arise out of
employment? I seek clarification.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Mr Walpole suggested that perhaps
the duration of the employment may be related
more to the experience and therefore that the
particular employee should be less prone to risk in
the workplace.
He is reading something absolutely unintended into
the clause. The issue of duration of employment is to
look at the situation from exactly the opposite
direction, and to say that there in fact should be
recognition of the term of the employment for
precisely the opposite reason; that in those
circumstances where an employee of short duration
made a claim for an injury which would have been
more likely to occur in the same circumstances
under a long duration, say, in the case of a shearer,
that would be taken into account.
I go back one step and repeat some of the comments
that I put to the House in the second-reading debate.
I canvassed many of the issues that are now being
raised. I said the definition of injury is tightened so
that a worker's employment must now be a
significant contributing factor to a disease, or the
recurrence, aggravation, acceleration, exacerbation
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or deterioration of any pre-existing injury or disease.
I explained that the word "significant" had been
included in the definition of injury and elsewhere in
the Act to emphasise the point that workplace
injuries will only be compensable under WorkCover
if there is a strong connection between work and the
injury. Under WorkCare, a worker only had to show
that the workplace contributed in some way to the
injury. I said that this is not strong enough. Under
WorkCover, a worker will now have to establish
that the worker's employment has been more than
just one of many contributing factors. It must be a
Significant contributing factor.
For Mrs McLean to suggest some of the scenarios
she did in that context is simply ignorant. The thrust
of the definition was explained. It means that for an
injury or disease to be compensable under
WorkCover the actual performance of a work
function must be a significant cause of the injury or
disease.
I remind the Committee that this is a debate on
workers compensation and that it is not unfair to
expect that there should be a substantial causal link
between the employment and the injury, and that is
precisely the intent of the clause. It is the intent of
the opposition to omit the clause and thus remove
the thrust of that Significant contributing factor.
From the point of view of the government, that is
totally unacceptable.
Hon. D. R. WHITE (Doutta Galla) - For a long
time the coalition has said that it wished to bring
WorkCover to Victoria in line with the New South
Wales legislation. The Victorian government has
now embarked on a significant departure from the
New South Wales legislation. The Minister has not
addressed the question that has been put to him by
the opposition. He has failed to even listen to the
matters put to him. All he has done in response to
the many representations that have been made to
him is to be repetitive.
Mr Minister, we know what you said. We are asking
a very simple question and you have not made any
attempt to answer it. It is not reasonable, and you
are not doing your job. The simple question that we
are asking is that, unlike the situation under any
WorkCover or WorkCare scheme in Australia, you
have decided to create a new definition. In New
South Wales the definition is "contributing factor";
the Victorian legislation has a new definition, "a
Significant contributing factor".
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There are two problems with the Minister's
response. Firstly, the Minister has failed utterly to
explain - and the opposition will keep the
Committee going until it gets a reasonable
explanation, because the people of Victoria are
entitled to a reasonable explanation - why he has
departed from the New South Wales legislation
when he has said Victoria would move in line with
New South Wales.
What is wrong with the New South Wales
legislation? Why is the Minister not prepared to
follow that example? Why is he departing from
every scheme around Australia and putting
additional pressure on the person in the workplace?
The second point is that the Minister has failed
totally and absolutely to consider prOViding a
definition of what constitutes the word "significant".
What does it mean? Would the citizen in the
community who will be addressing the question in
the days to come understand what must be shown?
The Minister has the audacity to say in Committee
that the legislation will be tied to the New South
Wales legislation, but he has thrown in something
new and he is not explaining what it means. Even if
the Committee must sit through Sunday, the
opposition will keep asking that question of the
Minister. Instead of pontificating to the Committee
as if its members were morons, the Minister should
at least have the courtesy to respond to the questions
being put to him.
The CHAIRMAN - Order! The question is:
That clause 7 stand part of the Bill.

Hon. D. R. WHITE - I ask the Minister again,
and I look for some support from my colleagues in
addressing this question: why is it that the Minister
has departed from the New South Wales legislation?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I shall respond to the taunt of the
honourable member.
Hon. W. A. Landeryou - Taunt? He asked for an
exp lana tion.
Hon. D. R. White - I spoke in no different tone
from that used to me.
Hon. R. M. HALLAM - Let me remind
Mr White that the New South Wales system is fully
funded. It has resources of more than $700 million. It
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is currently operating at an average premium rate of
1.B per cent of salary. The government has inherited
from the former Labor government a system that is
$2000 million in deficit and which is operating on a
3 per cent average levy against salaries in this State.
My task is to get the cost of the system under
control. That is precisely the charter I took up, and it
is a task I intend to pursue. Part of that task involves
requiring that there be a direct causal link between
the employment and the injury. That is why we
chose, deliberately, to include the word "significant"
with the words "contributing factor". It has been put
to me on several occasions that the provision will be
tested by the courts of the land because it is different
from the definition in New South Wales legislation.
Notwithstanding that, a deliberate decision was
made by the government to include the word
"significant".
I repeat to the Committee that I do not believe it is
untoward that a causal link between the workplace
and the injury or accident is required. I do not accept
the comments made about an employee who plays
football at the weekend or an employee being an
asthma sufferer. In my view that does not change
the simple test of whether there is a direct and
Significant causal link between the place of
employment, the type of employment and the injury
that has been suffered.
I suggest to members of the opposition that they are
reading something into the clause that is
unintended. All the government is trying to do is to
establish a system of workers compensation that
provides relief and protection for those who have
been genuinely injured in the workplace. Part of the
problem we must address is that under the current
system many people have claimed for injuries that
have little to do with their workplaces.
When we compared the Victorian WorkCare system
with the WorkCover system in New South Wales,
the thing that stood out above all else was that in
Victoria there were four times as many long-term
claimants as there were in the New South Wales
system. We determined that workers should be
provided for under the workers compensation
system and that that system should not be an
extension to the social security system.
I make no apology for the moves the government
has made to ensure that we have a workers
compensation system in this State.
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Hon. PAT POWER (Jika Jika) - I ask the
Minister, who is under pressure, if he will explain
his definition of the word "significant" as it appears
in clause 7 so that I can convey it to the 130 000 or
more people who live in my province.
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the space of 12 to 18 months and now has a surplus.
Using the definition that applies to the rest of
Australia it has a surplus of $700 million, but the
Minister had to go one better than anyone else.
Hon. Pat Power - One worse!

Hon. T. C. THEOPHANOUS (Jika Jika) - I
recognise that the Minister is committed to having
this ridiculous and malicious change to WorkCare
included in the Bill. It is born out of an arrogance
that believes that although it is good enough for the
rest of the country it is not good enough for Victoria
and Victoria is going to be different.
I take up the three points that the Minister made:
firstly, that Victoria has too many long-term
claimants. That has nothing to do with the definition
of "injury". It has nothing to do with "significant
contributing factor". It has nothing to do with how
long a worker stays on the system. The Minister
should understand that it is a matter of how long a
person stays on the system as opposed to when the
person was placed on the system. There is a slight
difference.
I do not know whether the Minister understands the
effect of the clause. It does not deal with long-term
claimants, it stops people being put on the system at
all. If the Minister said honestly that the government
has included the clause because it wants to stop
people being placed on the system, perhaps we
would sit back and say, 'Well, it has come out into
the open. We understand what the Minister is on
about and we can all go our separate ways".
Secondly, the Minister talked about the financial
position of New South Wales under WorkCover
compared with the financial position of Victoria
under WorkCare. I went through a lengthy
argument during the second-reading debate about
the improvements in WorkCare. I have no doubt
that, even without this objectionable change, there
are enormous differences between this and the New
South Wales model, bearing in mind that that model
does not contain a formula for "notional earnings".
The legislation is different from that in New South
Wales in a range of other areas. We might have been
better off if the Minister had delivered on his
promise and we had a scheme the same as that in
New South Wales, but this is not the New South
Wales scheme.
The Minister spoke about the financial pOSition of
the New South Wales scheme. When changes were
made to that scheme it was turned around within

Hon. T. C. THEOPHANOUS - Or one worse,
and keep a few more hundred workers out of the
scheme. It is not necessary! The Minister could work
on the definition in the New South Wales scheme. If
it has a surplus, so could our system. The Minister
knows that.
The Minister said there must be some causal link. I
am glad he raised that because under the old
definition there has to be a causal link that requires a
contributing factor. Before I entered this Chamber I
taught methods and the way variables of various
kinds are linked. Everyone knows that all events
involve a number of variables. The worker has to
establish that a variable is a direct causal link
between what happened at the workplace and the
injury. He has to show that being at work
contributed to the injury. He has to show that it was
one of the contributing factors or one of the variables
under the old scheme. Under the Minister's proposal
he has to show it was a dominant variable.
Hon. R. M. Hallam - You keep saying that; why
do you read that into it?
Hon. T. C. THEOPHANOUS - Because if you
say to me that all a person has to show is that there
is a causal link of some sort, I say to you that the
causality is such that there is always a range of
variables to form causality; and, if a number of
variables lead to something being caused, why
would it not be that the workplace was one of these
variables? How does one judge whether a particular
variable should be judged as more Significant than
another variable.
Let us take a simple model. Most models are not just
two variables, they are multi-variable. Say it is
determined that both lifestyle and workplace had
something to do with the injury. There is no
question about a causal link; the issue is that there
are two variables. Under this legislation one would
have to say that one was more Significant than the
other; otherwise it does not make any sense.
What if there are three variables - an activity, a
lifestyle factor, an employment factor? Which one is
the significant variable?
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In conclusion, the Minister made three points: that
he was concerned about long-term claimants and
this would have no effect; secondly, the financial
positions of Victoria and New South Wales; and
thirdly, this notion of causality.
The explanation given by the Minister does not
stand up and it shows the utter bankruptcy of the
position he has adopted.
Hon. D. A. NARDELLA (Melbourne North) - I
want to pick up where Mr Theophanous left off.
Through its court system, I think New South Wales
would have tested the notion of "contributing
factor". I am not a lawyer and I have not been to law
school, but I have been to university for one year,
and I believe "contributing factor" would have been
defined in legal terms. Looking a t the economics of
it, the New South Wales scheme has an accumulated
surplus of $700 million, but once you add the word
"significant" before "contributing factor" and put in
the rest of the clauses, a real can of worms is opened.
A number of honourable members have asked how
it then affects injured workers. Lawyers like the
Slater and Gordons and the Blackburns and
everybody else will test "significant", and we will
have an absolute lawyers' paradise.
It is our concern that this particular matter will
create further problems, not only for injured workers
but also for the government as a matter of
interpretation; the New South Wales definition will
already have been tested.

Hon. W. A. LANDERYOU (Doutta Galla)Obviously the alteration of the definition means
something in terms of costs and savings. One thing
that concerns me in the banter that has been going
on is that the Minister has made no attempt to
advise the effect this will have on the benefits of the
fund or provided any defence for using words that
depart from the definition.
Hon. T. C. Theophanous - He is departing from
the analysis.
Hon. W. A. LANDERYOU - I am concerned
about that, Mr Theophanous, because I presume
some rough calculations have been made of how
many injured workers' claims can be avoided under
this definition. I assume the word did not just fall
out of the dictionary. The bureaucrats should be
ashamed of themselves for dreaming up this
scheme. We should have some method of
calculating a way to lower the premiums. This will
make it harder for someone who would have been
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entitled to compensation under the existing scheme.
It will be harder for them to understand this new

definition and harder to achieve it. As
Mr Theophanous has pointed out, the departure
from the New South Wales definition -which is
apparently the Australia-wide standard definitionmust be worth something to the fund, or else why
use it?
The Minister was suggesting that we have higher
premiums than New South Wales and that our
unfunded liabilities are a very large amount. He was
comparing Victoria with New South Wales, which
has lower premiums and an accumulated surplus. If
that is so, what is to be the method of calculating
savings if we are going to lower the premiums? To
what extent will the premiums be lowered? To what
extent will the number of claims be reduced? How
many people who would be entitled to
compensation under the existing legislation will not
qualify under this definition? They are fairly realistic
questions.
I assume there has not been great precision in the
answers of those who should give precise answers,
but I seek some indication from the Minister what he
has in mind. How has he come to the conclusion that
the use of this additional word will save so much
money? To what extent will it make the drawbridge
harder to cross for those workers who would have
had successful claims under the existing
compensation scheme but would not be so
successful under this provision? I ask the Minister to
respond to those issues.
Hon. D. T. WALPOLE (Melbourne) - I have a
real problem, as do the rest of my colleagues, with
the word "significant". How do you determine what
"significant" means when it can be different from
case to case? It is similar in a sense to the word
"reasonable" that is used in State awards in
reference to overtime. Awards usually say that a
person shall work a reasonable amount of overtime.
However, for all the years that that word has been in
those awards, no-one has ever been able to
determine what "reasonable" is.
A colleague of mine once said it is unreasonable to
try define the word "reasonable". What is reasonable
to one person in certain circumstances is not
reasonable to another person in the same
circumstances.
The word "significant" is similar in the sense that, as
the circumstances vary, the significance may well
vary. It seems to me that, as Mr Nardella said, this
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will create a massive raft of legal argument about
the word "significant". A court will not determine
what the word "significant" means so that you have
that meaning for the future, because circumstances
will vary and therefore the significance will vary
from case to case. It will be an absolute nightmare
and workers will suffer as a result of it. Not only
that, the costs involved in litigation will be
astronomical.
The government is trying to save funds by
introducing the word "significant" before
"contributing factor". I am concerned that the
government is seeking to push off workers who may
be entitled to be compensated; it is seeking to push
them out of the system just to save a certain amount
of money. The result will be a loss of revenue
because much more litigation will be undertaken
than there might have been if the word were not
inserted.
Hon. R. S. IVES (Eumemmerring) - Mr
Theophanous touched on a relevant matter when he
was discussing causality in determining what is a
necessary and sufficient cause. In a situation where a
person was a drug abuser, took an overdose and
collapsed of a heart attack and died at work,
undoubtedly the person's previous way of life
would be considered to be a sufficient and necessary
cause of death and it would be hard to say that it
was not so.
On the other hand, if one took as an example a
person who suffered from asthma and went to work
where poisonous gas was leaking from a cylinder
and the leak caused an asthma attack, one might say
that the person's condition affected his response to
the situation, but the gas should not have leaked
anyway. It might have been an accident but it would
have caused the asthma attack.
One is entitled to speculate about what might be the
outcome of inserting a provision in proposed
legislation. Does "significant" become a "sufficient
and necessary cause", can that apply to an
underlying disposition, and at what stage will it be
taken into account? The fact that the Minister cannot
give any answers to these questions is a problem,
especially as he will expect other people to answer
the questions.
Hon. J. V. C. Guest - Absolutely, just like a jury!
Hon. W. A. LANDERYOU (Doutta Galla) - I am
disappointed that the Minister will not try to
enlighten the Committee on what is the attraction of
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the word "significant". Why will the Minister not tell
the Committee what saving will be made, at whose
expense, and what effect the provision will have on
claimants to the existing scheme? The provision
seems to be the kernel of what is being proposed. I
should have thought that the Minister would give
the Committee the courtesy of providing some
response to the questions asked. If there is a
justification for using the word, I ask the Minister to
share it with us.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I refer to some of the comments that
have been made over the past few minutes. I suggest
to the Committee that there is no definition of
"significant contributing factor", but that a courtHon. W. A. Landeryou - There is not a precise
definition, but it must be measurable.
Hon. R. M. HALLAM - A court will be required
to make a judgment in what is a very difficult area.
Mr Theophanous suggested that because there could
be more than one contributing factor the legislation
will require someone to make the choice of a
dominant factor. That is obviously not the case. The
measure will require that there be established a
"significant contributing factor" to the injury. The
issue of whether one particular factor is dominant
over another is absolutely irrelevant. There may be
10 variables, as Mr Theophanous pointed out. A
choice will not be required to be made as to which is
the dominant contributing factor but simply that
there was a Significant contributing link between the
employment and the injury.
I invite the Committee to consider for a moment a
claim related to a melanoma where the employee
had been in the job for but a few days. I should have
thought that in such a case it would be clear that the
workplace was not a Significant contributing factor.
Hon. T. C. Tbeophanous - But that would be
knocked out now.
Hon. R. M. HALLAM - The Bill contains an
outline of what shall be taken into account in
determining whether a worker's employment is a
significant contributing factor to an injury. It
includes, for instance, the duration of the worker's
current employment. I think Mr Walpole raised that
point earlier in the debate, suggesting that if the
duration were extensive an attempt would be made
to somehow read it down. I suggest that quite the
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reverse is the case: that the government is trying to
read it up.
Secondly, as to the nature of the work performed, I
should have thought that is a clear factor that must
be taken into account in determining whether there
was a substantial causal link between the workplace
and the injury. I do not see anything insidious, smart
or clever in any of the factors outlined in the Bill if
something should be tested as to whether there is a
causal link between the employment and the injury.
I return to what I said in response to Mr White: the
government has inherited a system that is out of
control and has incredible unfunded liabilities. Each
day it is amassing a further deficit. The government
has a responsibility to bring the system under
control. One of the relevant issues is the extent to
which the system has been abused in the past. For
evidence of that, I point again to the fact that we just
happen to have in Victoria something like four times
as many long-term claimants as they have in New
South Wales. When the government considered the
significance of the variation in the costs of the two
schemes, we came to the conclusion that the
duration of a claim is important. One of the issues
that must be addressed is the extent to which the
abuse of the system has contributed to the blow-out
in its costs. It seems to the government that a better
testing system is absolutely supportable.
All that clause 7 does is suggest that there should be
a significant causal link between the employment
circumstances and the accident or injury. As I said
earlier, that position is quite supportable.
Hon. W. A. LANDERYOU (Doutta Galla) - One
of the problems is that the Minister has not
responded to what I thought was a fairly significant
point. As I made it, let me make it again.
Hon. K. M. Smith - What is "a significant
point"?
The CHAIRMAN - Order! Mr Smith should not
interject when he is out of his place.
Hon. W. A. LANDERYOU - This is a most
important point. The Minister has admitted that the
proposed legislation is economically driven. He has
said that the government is concerned about saving
money. I ask: to what extent does the Minister
believe the words that have been chosen to be
included in the legislation will save money? To what
extent will they lower the premiums, that is, to what
extent will they save employers a premium? To
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what extent will they prevent people who are
currently entitled to successfully seek and obtain
compensation from doing so?
The costs are the measurable items that are to be
saved. What is the result of the accountant's
approach to the problem? What is it that the
Minister estimates the government will save in
reduced premiums by preventing claims that
currently would be successful?
As I said earlier, it is a reasonable request for the
Committee to pose. The government must have
some guesstimate provided by the bureaucracy as to
notional savings in costs to employers. What effect
will that have on premiums and to what extent will
it affect the success rate of claims?
Those issues are central to the thrust of the
government's approach to the solution of this
problem. The Committee should have the benefit of
the information presumably given to the Minister.
Hon. D. R. WHITE (Doutta Galla) - The
Minister must have been given some advice on what
the word "significant" means in clause 7. In other
words, he would be offered advice that by using the
word "significant" it would have certain meanings
in the workplace and that is why it was preferred to
use the phrase "significant contributing factor" as
opposed to another set of words.
The opposition is asking the government the
meaning of that phrase in the context of WorkCover.
It is important in the context of the Committee
debate to understand the meaning of "significant"
because it will affect hundreds of people.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) -One of the saddest features of
WorkCare is the extent to which genuine claimants
in the system are ostracised by SOCiety. Every
member of the Committee has heard a
heart-rending story about a person caught up in the
bureaucracy. All honourable members are aware of
claims that people injured in the workplace have
been treated like lepers. I believe that is the saddest
feature of the current system, and when one nails it
down it is clear it is a direct result of the extent to
which the current system is being abused. There are
many instances of people trying to return to work
after being claimants under WorkCare and being
turned aside by prospective employers. That must
be addressed, if nothing else.
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How can we possibly continue with a system that
treats the most deserving of claimants so badly?
That attitude is a direct result of the people who
have abused the system.

Friday, 13 November 1992

but also by employers and employees generally. We
had to do something to make the system work in
Victoria. On that basis we chose to strengthen the
definition to ensure that we protected those who
were worse affected by workplace injuries.

In response to Mr Landeryou, the government was

determined to ensure the system was fair for the
genuine claimant. Victoria has an accepted level of
abuse, and one of the issues that was clear when we
examined the New South Wales system and took
advice from the Boston group, presented in a report
commissioned by the Accident Compensation
Commission Hon. T. C. Theophanous - They advised against
using it; look at page 24.
Hon. R. M. HALLAM - One of the comments
the group made, and in my view it is an indictment
on the current system, was that if the New South
Wales system could be imported in total, without
the baggage that our system has, it would cost
Victoria 20 per cent more than it does in New South
Wales. That increased cost is because of the culture
of abuse of the system. The opposition may not
enjoy that, but that is the fact.
Hon. Pat Power - Significant is worth 20 per
cent!
Hon. R. M. HALLAM - No, not at all.
Hon. Pat Power - Why don't you answer the
question so we don't have to guess?
Hon. T. C. Theophanous - How many millions
of dollars will it save?
Hon. R. M. HALLAM - One of the key
conclusions of the report was that because of the
change in culture and the different circumstances, if
the New South Wales system was imported fully
into Victoria it would cost an additional 20 per cent
to operate. Against that background the government
had to do something about the extent to which the
system was being abused. It does not seem too big a
price to pay when the intent was to protect the
genuine claimant, the person who is harmed and
seriously injured.
The tightening of the definition was to ensure that
those who got through were genuine claimants.
Many of those currently in the Victorian system
would not have done so if we had a system like that
of New South Wales because of the difference in the
culture and the attitude taken not only by the courts

Hon. W. A. Landeryou - What about the 20 per
cent?
Hon. R. M. HALLAM - That is not directly
related to the change in the definition. There was no
costing carried out on that definition. The 20 per cent
was the assessment of the Boston consulting group
on the additional costs that would be incurred in
Victoria if, all other things being equal, we brought
the WorkCover system here in a clean-field situation.
Hon. W. A. Landeryou - It is not the 20 per cent
saving you are seeking?
Hon. R. M. HALLAM - I have just explained
why we picked it up; it was because of the level of
abuse. Because the system was being abused a
decision was made that we had to make the system
more efficient.
Hon. Pat Power - What is the value of
efficiencies?
Hon. R. M. HALLAM - It was on that basis that
the reform agenda was framed. A decision was
made to include the word "significant" in respect of
the contributing factor, which went to the causal link
between employment and injury.
Hon. W. A. LANDERYOU (Doutta Galla) - I am
grateful for the added information but, with respect,
the Minister is suggesting that some expert assessed
the New South Wales scheme and applied it to
Victoria and, because of our cultural affinity of
making more claims in this State, presumably it will
cost 20 per cent more. That led to some playing
around with the definition. The definition was
altered by adding the word "substantial" and
somehow we are not to conclude that the barometer
the Minister had in mind was a 20 per cent savings
on claims.
Hon. R. M. Hallam - - Not so, and that is not
what I said.
Hon. W. A. LANDERYOU -If that is not what
you said, I should like you to correct me. I may have
misunderstood. As I understand it, you said that if
the New South Wales system were applied in
Victoria we would end up with a 20 per cent
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increase in costs because of increased claims due to
Victorian workers' cultural differences and their
approach toward compensable claims as against
New South Wales. Am I right?
Hon. R. M. Hallam - No.
Hon. W. A. LANDERYOU - Will you explain to
me-Hon. Rosemary Varty - You should have been
listening.
Hon. W. A. LANDERYOU - Hansard will prove
it; we had to listen to a tape again tonight. The tape

will reveal what the Minister said a couple of times:
that the difference in cost to this State if the New
South Wales scheme is brought in would be 20 per
cent more because the workers in this State are
culturally different in the sense that by implication
they were, on the one hand, more prone to claim
accident compensation or, on the other hand, more
intelligent, better informed or better represented in
seeking compensation.
Hon. Pat Power - It works out at 20 per cent.
Hon. W. A. LANDERYOU - When I asked that
question by way of interjection I was told by the
Minister, ''No, you've got it wrong on the 20 per
cent; that is not what I mean at all". I have asked the
Minister to explain it to me. Despite a couple of
attempts he has not managed to make the pOint, but
at some time the calculation was made in his mind,
by his advisers or whoever drew up the
legislation - something persuaded the Minister to
add the additional word. The Minister said his
motivation for adding the additional word was
because of the New South Wales system being
applied to Victoria and, on expert advice, it would
increase Victoria's claims by 20 per cent compared
with New South Wales. Hansard or the tape will
prove what you have said. I have a good memory
and have sat through two inquiries. I have listened
intently, despite what Mrs Varty said. It seems to me
that the Minister was trying to put to the Committee
that the whole question of compensation was purely
economically driven and he was concerned about
the costs that had to be reduced. I understand that
problem, but the Minister was motivated by
bringing the costs and premiums down. In that
context he can have it only one way, and that is to
reduce substantially the claims; and he knows that. I
have been asking you, Minister, to demonstrate to
the Committee on what basis you have come to that
conclusion.
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The only offer you have given the Committee is the
Boston assessment of 20 per cent. Can 1 conclude
that the 20 per cent can be translated into the word
"substantial"? I again say that the Minister must
have had some notion of the anticipated savings,
some notion of how quickly he expected to turn the
deficit around and to what extent workers who are
currently eligible to obtain compensation would be
prevented from claiming in the future. If the
Minister cannot answer those questions he should
not be the Minister. He should not be bustling
through this Parliament at break-neck speed such
significant alterations to the law if he is not able to
advise the Committee about the most significant'
aspect of his direction and policy and what he is
trying to achieve.
It is not a question of me not listening; 1 was

listening intently to what the Minister was saying. It
seemed to me, as he said in the second-reading
speech, that he was concerned about ensuring
equity, who was to pay for it and what it would cost
to run the scheme. As 1 said earlier in this place, and
as I have said to many people in the community and
the labour movement at large, I believe there should
be a national scheme. That does not get the Minister
off the hook. As a Minister of the Crown he is
introducing legislation, but he is not able to answer,
or he is refusing to answer or pretending to answer
and has not answered the Significant points. How
much will it save? How quickly can the Minister
turn the scheme around? If the 20 per cent
comparison or analogy is incorrect, what is the
percentage? We will ask the Minister to resign in
12 months when the scheme does not work. He must
be precise in his projections. All I am suggesting is
that the Committee is entitled to the criteria that was
given to the Minister and upon which he reached the
conclusion he did that attracted him to the word.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I shall go back one step in responding
to Mr Landeryou. The reason I interjected on the
20 per cent was to correct an inference that I think
Mr Landeryou had incorrectly drawn. 1 went on to
say that the 20 per cent difference in costs could be
attributed to a variation in culture. That was not the
point 1 was making; it was that the culture in New
South Wales is different and 1 said that the culture
applying across the board was different. 1 do not
accept challenges from the opposition that it was a
slight on workers. 1 was careful not to do that. 1 said
that there was a conclusion to be drawn from the
Boston group report that if the New South Wales
WorkCover system was brought to Victorian in a
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clean-skin environment it would cost an estimated
20 per cent more to administer the scheme.

scheme will cost Victoria when compared with the
system operating in New South Wales.

That is not a reflection on the workers involved.
That is what I was challenging and Mr Landeryou
inferred from what I said that that somehow could
be taken as an inference that the scheme was being
abused.

The Boston report, which addressed Victoria's cost
effectiveness, recommended that the definition of
injury should not change. That is the same report the
Minister used to support his argument and the same
report that damns him.

There is no way I can quantify the savings from the
inclusion of an additional word. There is clear
evidence of abuse in the current system. We can
draw that conclusion from available statistics and
raw comparisons with the New South Wales system.
They prove that the current system is being abused.

Committee divided on clause:

Ayes, 26

Hon. R. M. HALLAM - No, it is simply there to
ensure that those who are genuine claimants are the
ones who are looked after in the system and those
who are not entitled to compensation will find it
more difficult to be accepted. It is there to prevent
abuse.

Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr (Teller)
Birrell, Mr
Bishop, Mr
Bowden,Mr
Connard, Mr
Cox,Mr
Craige, Mr
Davis, Mr
de Fegely, Mr

I make it clear that the word "significant" was not
included in the context of a costing exercise; it was
included specifically to take account of the extent of
the obvious abuse of the current system which has
been made clear from the statistics coming to us
from every direction. It had nothing to do with the
costing involved; in fact, the issue was not costed.

Henshaw, Mr (Teller)
Hogg, Mrs
Ives,Mr
Landeryou, Mr
McLean, Mrs
Mier,Mr

Hon. Pat Power - It is simply there to rule
people out.

Forwood,Mr
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Or
Wilding, Mrs (Teller)

Noes, 12

Pairs

Hon. Pat Power - It is an attack on workers.
Hon. R. M. HALLAM - It was understood at the
time that there would be a testing process through
the courts. I expect that to be the case. It will be for
the courts to decide what constitutes "significant" in
this context.
Hon. T. C. THEOPHANOUS Uika Jika) -It is
important to put on the record two matters: firstly,
the utter confusion of the Minister. He has in my
view misled the Parliament. He started by saying
that the reason he wanted this particular clause
inserted was because of economic reasons. He went
on a diatribe about the economics of the system and
then he concluded by saying that it had nothing to
do with economics but had something to do with
abuses of the system.
The Minister made great play about the Boston
Consulting Group's report. That was the basis of his
arrival at the extra 20 per cent the new WorkCover

Nardella, Mr
Power, Mr
Pullen, Mr
Theophanous, Mr (Teller)
Walpole, Mr
White,Mr

Brideson, Mr
Skeggs,Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
Clause agreed to; clauses 8 and 9 agreed to.
Clause 10
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
2.

Clause 10, page 48, line 11, after "99" insert "120, 218
or Division 6A of Part IV".

This amendment is purely technical and is
introduced for consistency with other changes. It
gives the Administrative Appeals Tribunal
jurisdiction over levy disputes.
Amendment agreed to.
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Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
3.

Clause 10, page 48, after line 32, insert "(3) The County Court must not hear proceedings
to which this section applies unless the parties
have attended a conference with a conciliator.
(4) The Minister (a) may appoint persons to act as conciliators
for the purposes of sub-section (3); and
(b) may give directions about the procedures

for conferences under that sub-section.".

This amendment has been framed at the request of
the Chief Judge of the County Court. It provides for
the compulsory conciliation of matters commenced
before the tribunal but not determined by
1 December 1992. Conciliators for this purpose are to
be appointed by the Minister, who may give
directions about the procedures for conferences.
1 correct an inference drawn today by a member
opposite during the second-reading debate. A
criticism was levelled that the Minister could give
directions about the process of conciliation. 1 dismiss
that claim. The issue involved here is the
opportunity of giving directions to the conciliators
purely about matters of procedure.
Hon. T. C. THEOPHANOUS Oika Jika) - The
concern 1 have with the Minister's amendment
relates to proposed subclause (3) and the words
"unless the parties have attended a conference with
a conciliator". That appears to be forcing individuals
who may have started proceedings to attend such
conferences. Perhaps the Minister can clarify it in
reference to transitional proceedings commenced
but not determined. The individuals have
commenced proceedings in a court and are now
being told, as 1 understand it, that they cannot go to
court unless they first go to the conciliator.
1 understand the legislation does not provide that
where there is a dispute - 1 am not now speaking of
the transitional cases, but the normal operations of
the Act - it must be taken to a conciliator before it
can be taken to the County Court.
1 do not think that is explicitly stated in any clause,
so this provision appears to be inconsistent with the
Bill, unless I am misinformed. The people in the
transitional phase who have already lodged
application to go before the court must go to the
conciliator, but the Minister claims that the other
people who are going through the system have an
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option. They can either go to the conciliator or they
can take the matter directly to the County Court.
1 make a further pOint on proposed subclause (4). 1
accept that the Minister will appoint conciliators,
that in his judgment those conciliators may be
independent and that he has no intention of giving
them directions beyond procedural directions although I really cannot understand why a Minister
would want to give directions of any sort to a
conciliator - but I want to know what sort of
scenario he can imagine in which the Minister
would say to a conciliator that this is the kind of
procedure he expects the conciliator to follow.
I am concerned about the direction component and,
while 1 am not concerned about the Minister
appointing the conciliators, 1 am concerned that the
conciliators will be under the authority and subject
to the cultural operations of the authority.
1 am concerned about their independence from the
authority; 1 am concerned about what directions the
Minister might have in mind as to procedures; and 1
am concerned that this seems to be setting up two
sets of rules, one for the transitional stage and the
other for new claims.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I shall repeat my previous
explanation. The provision relates only to
transitional arrangements. The amendment was
requested by the Chief Judge of the County Court to
provide for the flood of claims that will be coming
before that court. Bearing in mind that we are
talking about a change in jurisdiction and the
distribution of that jurisdiction across the County
Court, the Magistrates Court and the Administrative
Appeals Tribunal. The provision says that where
there are cases in process before the tribunal prior to
the date upon which the jurisdiction is redirected,
before those cases can go to the County Court - and
it would constitute a substantial workload - they
will be dealt within the first instance by conciliation.
It is simply a matter of procedure.
It seems to make good sense to take on board the
advice of the Chief Judge and see how many of those
cases can be settled by a conciliator before they are
pursued in the County Court. There is nothing
untoward in what has been suggested. It is a
practical solution to an immediate problem.

Hon. T. C. THEOPHANOUS Oika Jika) - 1
persist in asking the Minister what procedures he
has in mind on which he would give direction to
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conciliators. I make the point that what this clause
does - I have a great sympathy with the County
Court, but I still make the point - is treat people
differently. It breaks a fundamental rule of law that people are not to be treated differently.
The Minister is suggesting that people who have
lodged claims before a court must go to the
conciliator whereas people involved in new injury
cases have a choice of either going to the conciliator
or going directly to the County Court, because there
are no provisions in the rest of the Bill for them to do
otherwise. That is against a fundamental principle of
law.
Hon. R. I. Knowles - Even if it was
recommended by the Chief Judge?
Hon. T. C. THEOPHANOUS - The Chief Judge
was concerned about cases flooding into the system.
The Chief Judge would not even have considered
what the Minister is doing with the new cases. The
people in the transitional stage - that is, the people
who lodged claims prior to that date - must go to
conciliation. It is doubly objectionable. They have
already lodged applications in a court and are then
told they must go to a conciliator. But the people
who have not lodged applications anywhere,
because they have not yet suffered the injuries, are
told that they have a choice between the two.
That is incredible. It is another example of the
government's willingness to trample on people's
rights in any way shape or form to get the job done
in the way they see fit. If I wanted to have my
existing case heard in the County Court because I
wanted to go before a judge and I wanted my
lawyer with me, I could not do that unless I went
through a conciliator.
Hon. R. I. Knowles - But you can go to the court
if that doesn't work.

Hon. T. C. THEOPHANOUS -It is all right for
Mr Knowles to say I can go to a conciliator, and if
that doesn't work I can go to the County Court.
I object to the fact that the provision treats one group
of people differently. It takes away rights from one
group that are not taken away from others. It is an
abomination. The Minister insists upon this
provision, and that is his right, but I ask him to
answer my question about the procedures he has in
mind.
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Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The procedures referred to in this case
are as mundane as where the process will take place.
All we are talking about are the mechanics of getting
the claims through the system. I find it strange that
we should now be criticised for trying to find a way
to have these cases resolved as quickly and as
cheaply as possible. This is not some sort of penalty
to be suffered by those caught up in the system; it is
an opportunity to resolve matters quickly and
efficiently. If there are those who are unhappy about
the conciliatory process they can still appear before
the County Court. There is no retraction of rights.
We are trying to handle a workload that is lumpy in
nature, to ensure that the people caught up in the
process are not disadvantaged.
Hon. T. C. THEOPHANOUS Uika Jika) - There
is another fundamental question. I do not know
whether the Minister is aware but if a person takes a
case to the conciliator that person will not get costs.
The Bill does not provide for costs to be awarded to
that person. If a person undertakes this exercise, the
Minister has said that that person cannot go to the
County Court and have his or her case heard but
must go to the conciliator. The person has already
spent money organising a case to go to the Accident
Compensation Tribunal - which unfortunately the
government has abolished - but then the
government says to the person, ''You can't go to the
County Court; you have to go to the conciliator. If
you go to the conciliator not only will you not get
your costs for what has already been done but also
you won't get any new costs because under the
legislation no costs are payable". The Minister is
now looking to find out what does happen. Under
the legislation no costs are payable to individuals
who take their cases to the conciliator. The Minister
has forced people to go to a conciliator after they
have got medical reports or some other evidence
such as an accountant's report to assist them in their
cases before the conciliator. They might even have
gone to a lawyer. Admittedly it is not possible to
take a lawyer with them before the conciliator, but
that does not mean there are no costs associated
with appearing before a conciliator. A conciliator
cannot award costs and so suddenly a person in this
situation must bear these costs. People can go to the
County Court but under the Bill the County Court
cannot order costs for the original conciliation.
It is 4 a.m., but the Minister has no idea about the
implications of the Bill. He brought in the
amendments at the last minute. He gave them to me
two hours before I was to make my second-reading
speech. I have tried to understand what the Bill
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does. 1 have had to work through these matters at 4
a.m. The Minister has expressed concern about the
County Court being overloaded. If he was so
concerned he should not have abolished the
Accident Compensation Tribunal so quickly. If the
Minister accepts the amendments that the
opposition foreshadows it will move later, he can
keep the tribunal running and he would not have
trouble with the County Court. The tribunal could
be hearing the cases that have already been lodged.
Those people have a right to be heard by the tribunal
instead of being pushed off to the County Court. The
Minister has not thought about the rights of the
individuals being compromised. One set of people
will be treated under one set of fundamental
principles of law and that should not be done.
People should not be treated differently. That is
what the rule of law is. That is what liberalism is
about. The rule of law is about treating people in the
same way. If one group of people has the right to go
to the County Court insult is added to injury when it
is said that the other group must go to a conciliator
and they must pay their own costs even if they win.

which can be covered by exactly the same discretion
under direction about procedures by the Minister.
Mr Theophanous's complaint has been covered by
my answer to the earlier comment.

This is another example of the ridiculous situation
that has occurred over the past few days and weeks.
It is ridiculous for the government to try to do it. 1
want the Minister to tell me whether my analysis is
correct that these people will not be able to get costs
from the conciliator even if the conciliator rules in
their favour. It is obvious that the Minister will not
answer the question. It is an important question in
terms of its interpretation by people whose rights
are involved. If the Minister is not prepared to
answer the question 1 will take him through the
argument again. Perhaps one of my colleagues
might like to pick up the importance of the
argument and then the Minister may be prepared to
answer the question.

Amendment agreed to.

Hon. T. C. THEOPHANOUS Qika Jika) - From
the point of view of justice for these individuals, it is
important that this question be answered. 1 ask the
Minister to state specifically whether he will allow
costs at conciliation under the powers vested in him
under paragraph 4(b) and that these people in the
transitional stage will be able to have costs awarded
because they have been denied the choice of going to
the courts.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - 1 am happy to give that commitment.
In doing so 1 repeat that the amendment we are
introducing is designed specifically to ease the
administrative burden and to ensure that those who
are caught up in the process are not disadvantaged. 1
make the point that the award of costs would be as a
matter of process.

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
4.

Clause 10, page 49, after line 23 insert"42B. Transitional: final conclusion 01 proceedings
(1) This section applies to proceedings in the

Accident Compensation Tribunal that had
been determined by the Tribunal before the
commencement of section 10 of the Accident
Compenution (WorkCover) Act 1992 but
that were not finally concluded before that
commencement.
(2) A person who -

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I would challenge a number of things
that Mr Theophanous has said in any environment
other than at 4 a.m. 1 do not wish to have an
argument. 1 repeat that the amendment was made at
the suggestion and request of the Chief Judge of the
County Court in an endeavour to overcome an
administrative problem. The amendment provides
an opportunity for the Minister to give directions
about proceedings, which he criticised in another
context, and it also includes the issue of awarding
costs as well or allowing costs at conciliation. On the
one hand Mr Theophanous is saying that we are to
be criticised for having a Minister involved in
procedures, but in fact on the other hand it is a
matter of a concern you have in respect of costs,

(a) is a judge of the County Court; and
(b) was a member of the Accident

Compensation Tribunal immediately
before the commencement of section 10 of
the Accident Compenution (WorkCover)
Act 1992continues to be a member of, and constitutes,
the Accident Compensation Tribunal
which continues in existence for the
purposes of determining any matter
arising after that commencement in any
proceedings to which this section applies.
(3) For the purposes of this section, the Tribunal
may exercise such powers and perform such
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functions as it could have exercised or
performed in relation to the proceedings
immediately before the commencement of
section 10 of the Accident Compensation
(WorkCover) Act 1992 and, for the purpose of
finally concluding the proceedings, this Act
applies as if it had not been amended by that
section ....

This goes to the issue of transition, enabling a former
memb~r of the ~b~al who becomes a County
Court Judge to finahse certain Accident
Compensation Tribunal matters which were
incomplete as at 1 December 1992. I point out to the
Committee that this is a matter of practicality
addressed by the amendment.
Amendment agreed to.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
20. Clause ID, page 51, lines 9 to 12, omit all words and
expressions on these lines.

Amendment No. 20 is necessary because of
amendments the government moved in another
place prior to this Bill arriving here. It goes to the
heart of the dishonest way in which this government
operates.
Proposed section 45 in the original Bill did not have
a par~graph (b). Proposed section 45(b) provides
that, If a party to the proceedings so requests, the
court must refer a medical question to a medical
panel for an opinion. The original Bill did not have
that provision; it had something worse. Proposed
section 45(a) in the original Bill said that the court
"must refer" instead of "may refer".
This Minister introduces in another place an
amend~ent to give with the one hand whilst taking
away WIth the other. When I first saw the
amendment I was relieved that the Minister had
seen some sense, but upon reading the amendment
which inserts paragraph (b) I realised what a sleight
of hand it is.
The. amendment makes it possible for any employer
to SImply ask at every single proceeding of the
Co~ty Court for a blanket ruling. All they have to
do IS to say they want a medical panel. Actually, it is
hardly necessary for them to go; they simply say at
the County Court, "Look, we want a medical panel
decision". What option does the County Court have?
Absolutely none.
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I find this extraordinary because the Minister is
prepared in another part of the Bill to give the
power. He trusts the conciliator enough to say that
the conciliator may refer a matter to a medical panel
if ~e wishes but he does not trust the County Court
WIth the same right, so he inserts this abominable
provision via the back door to force individuals to
go to a medical panel which, after all, is the
authority. The authority is the only one to get any
power ~~er this legislation. It must be the greatest
centrahsation of bureaucratic power we have seen,
because the conciliator has the power. He is part of
the authority and part of the bureaucracy. The
doctor has the power; he is part of the workings of
the authority but not the court. I am astounded at
the degree of contempt these kinds of provisions
have for the independence of our judicial system. It
is as if the County Court cannot be trusted to decide
whether or not to refer a matter to a panel.
What if there is absolutely no basis for sending it to a
panel? The matter comes before a court and it is
patently clear to the court that there was no need for
a referral and that the individual concerned is quite
clearly unproblematic.
The Minister does not even trust the County Court
to be able to make a judgment and say that a
particular matter does not need to be referred to a
medical panel; that such a reference would be a
waste of time and money. The County Court is not
even to be trusted to make that decision. Instead, the
County Court is forced under a request from either
the employer or the authority. True it is also forced
u~d~r a request by the worker - the point the
MInIster made by way of interjection in the
second-reading speech.
My offer to the Minister still holds. If the Minister
finds that workers in any number at all use this
provision, I will be amazed. It is there for the
authority. If the Minister can find a single injured
worker or his organisation that wants this provision
included, I will be amazed. The purpose of the
insidious reinsertion of this provision via the back
door is very clear.
Clause 10 gives a government doctor the power to
make decisions. The result will be that two people
can make a decision: one will be a
government-appointed conciliator who has the
power to refer a matter to a government doctor and
the other will be a government doctor! That is what
the provision boils down to. The County Court will
be a puppet because not only must it refer matters to
a medical panel - as will become clear later in the
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debate - it must also abide by the decision of the
medical panel. The clause should be deleted in
fairness to the County Court. If the government will
not be fair to workers, I ask it to be fair and show
some respect at least to the judges of the County
Court who will have to preside over the hearings of
the court; give them some credit for being able to
decide whether a medical opinion is required.
I ask the government for once not to listen to the
bureaucrats. Total wisdom does not reside in them.
Members on this side of the House have been to the
bureaucrats, too. They have tried to tell us that they
know everything but they do not. The government
must make some of its own decisions.
If members of the government think about clause 10,
they will realise that a wrong decision has been
made because the County Court, which is a properly
constituted judicial institution, will not be allowed
to make decisions in its own right.
If the Minister responsible for WorkCare were
sitting on this side of the House there is no way he
would accept the provision. Fortunately I have been
here for four years and am aware of the sorts of
principles he stood up for when he was on this side
of the House. I know that he would have gone
haywire on this question. He would have said,
''Why can't our judges be trusted to make a decision
as simple as whether they refer a matter?".

The theme recurs throughout the Bill because two
groups of people are competing for power - that is,
the bureaucrats and the judiciary. In this instance the
bureaucrats have won. Throughout the Bill the
courts are not shown any trust on a range of matters,
not even as to awarding costs. The Bill represents a
total emasculation of the power of the County Court
to make decisions even about who will be called
before the court and what reports will be required.
The Minister knows in his heart of hearts that I am
right on this point. He will go through the motions
and vote against the amendment, but he knows that
the provision is wrong. The Minister knows it is
wrong not to show the judges of the County Court
the same courtesy as he is giving the conciliators,
that is, the same courtesy as he is giving the
bureaucrats. The Minister knows what he is doing is
wrong and that he should not be doing it!
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I do not want to inflame the situation
but I shall make a couple of observations as a result
of direct personal experience. An important point to
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bear in mind is how issues of medical significance in
workers compensation cases have been decided
until now. The reference to a medical panel is not a
reflection on the courts at all; it is a recognition that
disputes relating to diagnosis, treatment, and/or
capacity to work should be determined by a medical
expert.
In the past both parties to a dispute have employed
their own medical experts and brought them to
court. A debate about the particular complaint of the
injured party has then been embarked upon in the
courtroom. During the debate counsel for both sides,
perhaps the judge, all the court officials, and
perhaps the jury have sat on the side as little more
than spectators. A significant component of the cost
of workers compensation is related to the fact that
issues concerning medical treatment and diagnosis
have been determined in the courts.
Clause 10 provides that such issues should be
determined by experts in the field and the findings
of those experts should in turn go to court. The
government is simply trying to make the process
work better. I take exception to the inference that
Mr Theophanous continues to make, that the
provision is somehow biased towards one side. In
fact exactly the same opportunity is available to each
side in a dispute. I should have thought that in
many circumstances it would be in the best interests
of the injured worker to take the benefit of expert
advice on his or her medical condition. It is not the
sinister provision that is being described but quite
the reverse. The entire court system does not need to
be embroiled in debates on the medical condition of
the injured person. The system works in other
States - it is employed in Queensland, for
instance - and could well be imported here to cover
the costs of our scheme.
On other occasions I have heard Mr Theophanous
say that one objective should be to cut down on the
amount of litigation. The primary effect of the
change in the law will be to cut down on the costs of
legal representation and those incurred by the
judicial process. It seems to me to make very good
sense to have medical questions decided by medical
experts rather than being fought out and haggled
over in a court of law.

Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
22. Clause 10, page 51, line 16, after this line insert -
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"(2) An opinion of a Medical Panel need not be

adopted by the County Court if, on the
application of a party, the County Court is
satisfied that there are circumstances which
make it unjust or manifestly unreasonable for
the opinion to be adopted.".

The ?ther sid~ of the clasp put on the County Court
and Its capaCIty to make decisions is reflected in the
requirement to refer medical matters to a medical
panel for an opinion and to adopt that opinion. If the
Minister wanted medical panels to determine
whether a worker is entitled to compensation, he
should have established a scheme based on medical
panels that excluded the courts. It is an insult to the
courts to say to them, '1 will establish medical
panels and the opinion of the medical panel on a
question shall, subject to the section, be adopted by
the court as the answer to that question". I invite
honourable members to decide whether such a
statement is amazing.
The ~ourt will be told to accept the opinion of the
m.edlcal panel. What an insult! The provision
stipulates that a government-appointed doctor will
~ake a r~port to the court that it must accept. What
IS the pomt of a court case? Why not just have a
medical panel? The provision is an insult to the
judges of the County Court.
In order to close every loophole the provision
stip~lates that the court must accept the report of the
medical panel and, to make it worse, the doctor is
no~ obliged to appear before the court. That is totally
unjust because the final decision rests with one
government doctor, and there is no appeal against
that decision.
It is no good telling the court that you have five

medical experts who will give a different view to
that taken by the medical panel. Eminent medical
specialists may give evidence to the court and even
th~ugh the judge may indicate that he accepts their
eVidence the legislation stipulates that he must
accept the evidence of the medical panel. It is
treating the judiciary with contempt. It goes against
the fundamental principles of justice and against
Liberal Party principles but I note that the Minister
is ~ ~ember of the National Party so perhaps his
pnnclples are agrarian socialism - they are clearly
not Liberal principles.
I understand the government wants to save money
but it cannot trample over the fundamental rights ~f
people to achieve an economic gain which I doubt
will flow from this provision.
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I ask the Minister to consider this amendment
because it will allow the County Court, in
clr~mstances that it believes are manifestly unjust,
to reject the report of the medical panel.

c~refully

Hon. D. A. NARDELLA (Melbourne North) - I
refer also to the independence of the County Court.
Proposed new section 45(1)(b) stipulates that a
medical panel must determine issues relating to
medical conditions. I understand what the Minister
says; that the provision will reduce much of the
expense associated with claims. Subclause (c) binds
the c?,:,rt in ~ccepting the medical panel report. The
prOVISion will obstruct any cross-examination or
testing of the medical panel and I seek the Minister's
views on this issue.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Mr Theophanous keeps referring to
the government-appointed doctor, which is unfair.
Members of the medical panel are to be appointed
by the Minister.
I know it is difficult for Mr Theophanous to come to
~s conclusion, but the entire thrust of the changes
IS to get away from the notion that we should have
people tearing one another apart; because of that we
are establishing an independent authority. I take
exception to the way in which the member
continually turns that inside out and implies that the
gov~rnment is somehow running a campaign
against workers. Many issues must be determined
by the courts other than those of a medical nature.
All I am saying is that it makes good sense to have
medical issues determined by medical experts rather
than have them haggled over continually in the
courts. Those costs can be avoided. The process has
been agreed to by the Law Institute of Victoria.
If the member asked the question whether a medical

panel doctor can be compelled to give evidence, the
answer is no. If that were the case, we would simply
go around the mulberry bush and finish up with the
~me p~ocess but in another form. There is nothing
m the Bill to prevent a medical panellist giving
evidence before a court. To suggest that it is
impossible for the court to hear a medical report is
not right. I am not sure why Mr Theophanous
would want to read that into the process. The
measure is designed to reduce the litigation process
and to put a much fairer system into operation. I can
base that on personal experience where I have seen
an incredible waste of time and expense where
courts are caught up in endless debates about a
particular diagnosis. The measure makes good sense
and the government is determined to pursue it.
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Hon. T. C. THEOPHANOUS (Jib Jib) - The
Minister has made points that are incorrect. He
accused me of going overboard because I
continually referred to government doctors. I do not
know whether he has read the legislation, but if he
had read it he would have seen at page 65 that
subsections (2) and (3) of proposed clause 63
provide:
(2) For the purpose of constituting Panels, there is to be

a list of members consisting of medical
practitioners appointed by the Governor in
Council.
(3) One of the members must be appointed by the
Minister as Convenor.

They are not government doctors but they are
appointed by the Minister. The Minister may not
know that, so I had better explain it to him. The
Minister appoints the doctor - Hon. R. M. Hallam - I give in.
Hon. T. C. THEOPHANOUS - I think you give
in because it is clear they are government doctors. I
should appreciate your acknowledging that you
appoint the person who appoints the rest of the
panel and they are Governor in Council
appointments. In my mind that makes them
government doctors. Most of the community would
believe them to be government doctors. To say that
they are not is nonsense.
I reiterate that the Bill does not allow the County
Court any flexibility; barristers can cross-examine as
many doctors as they like, but they cannot get to the
actual panel doctor or force the panel doctor to give
evidence.
The CHAIRMAN - Order! Mr Theophanous has
made that point.
Hon. T. C. THEOPHANOUS - I thought the
Minister had made a contrary point and I was
verifying that.
Committee divided on amendment:

Ayes, 12
Henshaw,Mr
Hogg, Mrs
Ives, Mr (Teller)
Landeryou, Mr (Teller)
McLean, Mrs
Mier,Mr
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Nardella, Mr
Power,Mr
Pullen, Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Noes, 26
Asher, Ms (Teller)
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr (Teller)
8owden,Mr
Brideson, Mr
Cox,Mr
Craige,Mr
Davis, Mr
de Fegely, Mr

Forwood,Mr
Guest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Or
Wilding, Mrs

Pairs
Davidson, Mr
Kokocinski, Ms

Connard, Mr
Skeggs,Mr

Amendment negatived.
Hon. T. C. THEOPHANOUS (Jib Jika) - I
move:
26. Clause 10, page 53, lines 19 to 24, omit all words
and expressions on these lines and insert -

"(2) A member of a Medical Panel is both competent
and compellable to give evidence as to matters in a
certificate or report given by the Medical Panel of
which he or she was a member.".

This amendment completes the picture that the
opposition has been diSCUSSing. It deals with the
government medical doctor who is competent to
give evidence to a court, but who may not be
compelled to give such evidence. The operative
words the opposition objects to are ''but the member
may not be compelled to give any such evidence". It
puts the government doctors above the law because
they do not have to be responsible and cannot be
compelled to answer questions before a court on
reports which the court is compelled to accept. That
is not an appropriate way to treat the judiciary and
runs counter to liberal democratic principles.
Amendment negatived.
Hon. T. C. THEOPHANOUS (Jib Jib) - I
move:
27. Clause 10, page 54, lines 1 to 16, omit all words
and expressions on these lines and insert -

"may make such order as to costs as it thinks just.".

This amendment seeks to omit paragraphs (a), (b)
and (c). The courts have a very long history of
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detennining costs. They have a range of scales
against which costs can be determined and they
make decisions with respect to cost on a range of
possible mitigating circumstances. For instance, if a
part claim is won by a worker in a case but the court
believes it is not appropriate to award the worker
the full costs because he or she did not have a clear
and decisive win of all the amount they were
seeking or for some other mitigating reason, the
court is able to make decisions on how to award
costs.
Paragraph (a), in particular, directs that the
authority must award costs against the party a~ainst
whom a judgment or decision is made. It prOVides
no flexibility for the court to determine to whom it
will grant costs.
The opposition opposes what is proposed in the
clause and believes that its amendment is
appropriate and one that the government should not
have much difficulty with given that it simply leaves
the decision to award costs in the hands of the
courts. The courts are in the best position to make
judgments about the level of costs to be awarded.
The court will have no choice in the matter and must
award costs, although I am not sure about the level
of costs to be awarded. Will the Minister inform me
if the costs are left up to the court to determine?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government does not accept the
amendment. It suggests that costs before the County
Court would not necessarily be awarded against the
unsuccessful party. That is unacceptable to the
government. The government believes the normal
rules should apply. However, the Bill already
provides that where a worker wins at conciliation
and the authority or the self-insurer appeals, the
worker is not required to pay costs. That much is
very clear.
Under normal circumstances, the normal court
processes should apply. In this case the government
can see no reason why there should be a separate set
of rules that should apply simply because the case is
of a particular nature.
In addition, the government has already made it

clear that where at a conciliation a worker's case is
successful he or she is protected from any cost
should that decision be appealed against to a higher
court.
Amendment negatived.
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Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
28. Clause 10, page 57, lines 14 to 17, omit all words and
expressions on these lines and insert "(I) The County Court must engage Conciliation
Officers, who are to be officers of the Court, to
conciliate disputes under this Act.".
29. Clause 10, page 57, line 18, omit"Authority" and
insert "County Court".
30. Clause 10, page 57, lines 25 to 29, omit all words and
expressions on these lines.

The amendments concern the engagement of
conciliation officers. The purpose of amendment No.
28 is to get away to some extent from the problem
the Minister has been accused of: that is, setting up
Caesar to judge Caesar. I know the Minister does not
intend that. I know he believes the conciliators will
be independent. However, those who have worked
in bureaucracies will understand the networks and
relationships that develop within bureaucracies.
That would not concern many people, but there is
the golden rule that justice must not only be done
but that it must be seen to be done independently.
Unless amendments Nos 28 and 29 are passed the
situation will exist of Caesar judging Caesar, where
the employer of the conciliator is the WorkCover
authority itself. The conciliators effectively are also
judges of disputes. That is unfair from the point of
view of workers. I am not saying that conciliators
would necessarily take the part of judges, but it is a
matter of principle.
Instead of the conciliators being employed by the
authority, because, when all is said and done, the
authority has an interest in the outcome of
conciliation cases, I propose that they should be set
up under an independent body such as the County
Court. That would allow the County Court to
encourage conciliation and the conciliators would be
officers of the court. Officers of the court would
conciliate disputes under the Act, and that would
allow justice to be seen to be done.
One of the great things about the WorkCare Appeals
Board was precisely the fact that it was seen to be
independent. People may have argued about its
judgments and may not have liked some results, but
the board was considered to be an independent
body. That was because it did not come under the
umbrella of the Accident Compensation
Commission. Under this Bill, conciliators are in fact
employed by the WorkCover authority. This goes to
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the questions of natural justice that I have raised and
discussed at some length.

to get litigation out of the process and to establish a
better system of decision making.

Amendment No. 30 is an attempt to delete the
provision dealing with guidelines issued by the
Minister. This really is a power under which officers
can direct the umpire. Again, I know that the
Minister said he will exercise this power only with
respect to this process, but that is not the way the
legislation is written. The clause provides that the
senior conciliation officer "must observe any
guidelines issued by the Minister". It does not say
"any guidelines as to process". If this is read literally
a Minister, whichever Minister is administering the
Act - and it may not be this Minister but another
that has to administer the Act at a later date - has
the power to issue guidelines on whatever basis he
decides.

I assure Mr Theophanous that the government will
not use the power granted under the authority for
other than those issues of process. In my view that is
a matter of form. I suggest to Mr Theophanous that
it is important that the Minister have at least some
discretion because, as I pointed out before, it may be
simply to determine things such as when, where and
how the conciliation process takes place. I repeat
this is simply a system designed to achieve a quick
and effective administrative review of decisions.

I understand the present Minister saying that he
would not use the power for anything other than
guidelines on the process, but other Ministers at
some time will administer this Act. If it is the
intention that guidelines as to anything other than
process would never be issued by the Minister, the
legislation ought to say that. Otherwise, people are
inclined to believe something is sinister. It is an
important piece of legislation and in a climate such
as this people have heated views.
To give the Minister carte blanche to issue
guidelines to the senior concilia tion officer is an
abuse of power under the normal operation of
government. The conciliation officers should be
under the control of an independent body - in this
case, the County Court - and the Minister ought
not to have an open-ended power to issue
guidelines. Again I ask the Minister to assure the
Committee that he will not be using his power
under proposed section 55(4) to issue guidelines and
to ignore any other process. I would prefer the
Minister to say that he will not issue any guidelines
at all.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Mr Theophanous has observed that
this clause is about matters of principle and form,
and to that extent I agree with him. However, I
cannot support his amendments because the
conciliation process would be transferred to the
County Court, which is what we are trying to avoid.
It would defeat the purpose of an informal,
economic and speedy review of a decision. Even
worse, it would keep the lawyers in the system, and
whatever else we may disagree about surely we
agree on the notion that it is in everybody's interest

Hon. T. C. THEOPHANOUS Gika Jika) - I will
make a couple of quick points. Firstly, many courts
have pre-hearing conferences and conciliation
functions that work well and which allow for the
resolution of disputes in a quick and effective way
without vast cost. Secondly, the Minister was
concerned about these matters going to another
court. He could have considered establishing a
separate body that is not subject to the WorkCover
authority.
Amendments negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
31. Clause 10, page 58, lines 34 and 35, omit "and each
party to a dispute".

I understand the Minister has actually placed great
faith in the conciliation officer, much more than he
has in the court, because the conciliation officer has
an option to make reference to medical panels and
so on, but the Minister does not seem prepared to
extend that faith in the conciliation officer to include
the power for the conciliation officer to allow legal
representation in certain circumstances.
The provision does not apply in the case of the Small
Claims Tribunal. I believe the parties must agree in
order to go to the Small Claims Tribunal.
Hon. R. M. Hallam - So that actually supports
the case we have put?
Hon. T. C. THEOPHANOUS - The Small
Claims Tribunal is a different sort of tribunal from
this one. There would be greater flexibility in the
system if the conciliation officer were provided with
the power to allow legal representation in certain
circumstances.
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Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government opposes this
proposed change. It is our view that lawyers should
be present at conciliation only if all the parties agree
to that representation. That is a matter of
fundamental principle to the government given that
we are trying to reduce the costs of the system and
the level of litigation. I have made the point several
times: we do not intend to support the proposed
amendment.
Amendment negatived.
Hon. T. C. THEOPHANOUS (Jika Jika) - I
move:
32.

Clause 10, page 59, line 19, after this line insert"but only in connection with and solely for the
purposes of the conciliation of the dispute.".

This insertion seeks to include the words ''but only
in connection with and solely for the purposes of the
conciliation of the dispute" after "an opinion of a
medical panel must be accepted by the parties as
conclusive".
Again this relates to the requirement that the
medical opinion will also be binding on the
subsequent court appeal following the conciliation.
It is again part of the pattern of giving the
government doctor power to determine the outcome
of cases. I cannot see any reason for having the
court, given the way this particular Bill is structured;
you might as well have government doctors and at
least remove the illusion that there was some kind of
justice involved in this system.
Amendment negatived.
Hon. T. C. THEOPHANOUS (Jika Jika) - I
move:
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point - the parties to bear some costs. You might
say if there are no lawyers involved, what costs will
there be?
The Minister knows that there will be costs. First of
all the worker has costs such as a medical report that
he may have to procure. He may have to obtain a
report from his accountant. Workers from
non-English speaking backgrounds may have to pay
somebody to prepare a case for them because they
may find great difficulty in being able to prepare the
case themselves - they would probably have to
take somebody with them to the court. When the
capacity for a lawyer to represent people is closed
off, as is done under this Bill, people find other ways
to get representation because if they cannot speak
English they need to find a way to represent
themselves before the conciliator.
I would be pleased to know whether the Minister
intends to have available free translators or
interpreters at the conciliation face, because if
people have to go and find somebody for this
purpose there will be some shonky dealers who will
seek to benefit from this and charge either for
appearing or for preparing cases.
The problem I have with that is that because there is
no legitimate way to receive costs so that the
conciliator could at least check on them, two things
will happen: one is that backdoor payments will
take place, which will cost the worker; but secondly
and most importantly, it will go against one of the
principles that the Minister has attempted to install
in the Bill. That principle is not to push matters to
litigation.
I think the Minister agrees with me that he would
not want to see a situation where people went
unduly to the County Court or to another court.
Hon. R. M. Hallam - To any court.

33. Clause 10, page 64, lines 27 and 28, omit all words
and expressions on these lines and insert "Costs may be awarded at the discretion of the
Conciliator.".

This is a similar set of arguments relating to costs
canvassed in a different way but with respect to a
government amendment that was moved earlier. It
is important for us to make this point. This
amendment provides to the worker the capacity to
have costs awarded in the event that the worker
wins the case before the conciliator. The amendment
says that if you go to a conciliator, then the
conciliator can order -and this is the important

Hon. T. C. THEOPHANOUS - To any court.
The whole thrust of what the Minister has been
saying goes against that. Let me ask this question: if
you are a worker and you have an option to go to a
conciliator, and by going to that conciliator you have
to bear your own costs, would it not be rational, if
you had spent a couple of hundred dollars and you
had a good case, not to go to the conciliator but to
lodge an application in the County Court?
I remind the Minister that more than 50 per cent of
the injuries are really short term, and I mean about
three weeks. If you have had a three-week claim and
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you have a dispute on, not a lot of money is
involved. It might have cost up to $1000 so you have
lost $900 or $1000, but it has cost $300 or $400 to
prepare the case because a medical report has to be
obtained, someone has to write a case up - a
lawyer - and suddenly the money has been spent,
creating a particularly acute situation as the
amounts reduce.
If you have lost a week's pay and you are unable to

be paid for it because the commission will not accept
the claim, you would be absolutely stupid to try and
take that case to the conciliator. If you took the case
to the conciliator you might win your $300 or $400
but you might have spent $200 or $300 taking it to
the conciliator, which is not worthwhile in those
circumstances.
The CHAIRMAN - Order! Mr Theophanous has
made his point in this case at this stage.
Hon. T. C. THEOPHANOUS - I was just
winding up by saying that in those circumstances it
would run counter to what the Minister is trying to
achieve.
Amendment negatived.
Hon. T. C. THEOPHANOUS Uika Jika) - I
move:
34. Clause 10, page 65, line 6, after "Council" insert "on the nomination of the Minister made after
taking into account any recommendation of a
committee comprising (a) a medical practitioner nominated by the
Minister; and
(b) the nominee of the Victorian Trades Hall

Council; and
(c)

the nominee of the Victorian Congress of
Employer Associations.".

The amendment seeks to introduce some equity into
the system. I cannot understand why the Minister
cannot accept it. The amendment does not require
the Minister to accept any nomination to a medical
panel, but given that much of the debate has been
about how much power is vested in the doctor
advising the medical panel, I ask the Minister to at
least set up a tripartite body to make
recommendations to him on the composition of
medical panels. The Minister would at least have a
panel of people who could consider nominations to
the medical panel. The amendment recognises that
differences in view can arise as to who should be a
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member of a medical panel and provides the
Minister with the opportunity of hearing
recommendations on the matter. If the Minister
accepted the amendment the general feeling would
be that people have a stake in what is happening.
If the Minister will not accept the amendment, I ask

whether he would be prepared to countenance the
establishment of some kind of committee made up
of the competing interests mentioned in the
amendment so that he might hear recommendations
from them on the membership of the medical panels.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I am not persuaded by
Mr Theophanous's argument because he suggests
that to establish a fair medical panel the government
must have nominees from what he has described as
competing sides. I do not even start from the
premise that there is competition. Mr Theophanous
seems to be casting - perhaps unwittingly something of a slur on the qualifications of a duly
qualified medical practitioner. He seems to be
implying that one group of doctors would be
representing the interests of workers, another would
be representing the views of the Minister, and yet
another would be representing the views of
employers. I do not accept that.
It would be my intention to appoint not just duly
qualified medical practitioners but eminently
qualified medical practitioners. I do not accept the
basis on which the concern is put. I am happy to
take on board the suggestions that have been made.
The Bill is constructed to provide a far broader brief
for the determination of the composition of the
medical panel than that suggested in the
amendment. I have no difficulty with taking on
board the views of the Victorian Congress of
Employer Associations or the Victorian Trades Hall
Council. However, there should be no suggestion
that a duly qualified medical practitioner would
favour a particular person or class. Such a
suggestion sells the entire process short. I am not
persuaded by the argument.

Hon. T. C. THEOPHANOUS Uika Jika) - I do
not want to belabour the point but I wish to
emphasise that it is not a slur on the medical
profession as to its members' profeSSionalism to
indicate that different opinions can be held by
different doctors. The Minister will be aware that in
all walks of professional life different opinions
emerge. That is why if I were seriously ill I would
seek opinions from two, three, or even four doctors.
The doctors might all vary in their opinions.
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The amendment would establish a process that
would take into account the possibility of a
difference in emphasis and acknowledge that people
should be accommodated for that possibility.
Hon. R. S. IVES (Eumemmerring) - I support
Mr Theophanous. The Minister seems to be
suggesting that qualified people by and large can
reach something like a pure professional opinion.
The fact is that doctors of high repute who have
considerable skills can be working with the best will
and yet reach different conclusions in the same case.
Unfortunately the nature of the human race is not
such as to avoid such a result. Doctors who
specialise in sports medicine can appreciate the
stress that is placed on the human frame better than
those who are not specialists in that field. A
difference of opinion exists as to what can
reasonably be expected from a human being, and it
has created considerable problems in the past.
Any law must not only be fair but be seen to be fair.
I fail to understand what the Minister has to lose by
accepting the amendment.
Amendment negatived.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
35. Clause 10, page 65, line 14, omit "been engaged to
treat or examine" and insert "reported on or been
engaged to treat or examine or report on".

Doctors are often asked to give opinions in writing
without having seen the patient. A situation could
arise in which a doctor has given an opinion on a
patient and he or she may be prejudiced by that
opinion. The amendment rules out that pOSSibility.
Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
36. Clause 10, page 67, lines 30 to 37, and page 68, lines
1 to 5, omit all words and expressions on these
lines.

The amendment relates to the medical panel having
the power to ask a worker to consent to a medical
examination. The objection is that often the worker
is put under pressure by the panel to agree to his or
her own doctor giving evidence.
Subsequently, the treating doctor may say to the
worker that it may not have been in his interest or
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that there is a doctor-patient relationship that ought
not be tampered with.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government believes the
amendment would significantly disadvantage the
worker and unduly hamper the work of the medical
panel. It is not acceptable to the government.
Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
40. Clause to, page 69, line 4, after this line insert"(3) The Medical Panel must treat the worker (a) in a humane, respectful and dignified
manner; and
(b) without causing undue pain,

embarrassment or discomfort to the
worker.".

The amendment seeks to ensure that workers are
treated in a humane and dignified manner, without
causing undue pain or embarrassment. I do not
know why the government would want to oppose
the amendment because history has shown that
many people are not treated satisfactorily when they
are examined by medical professionals. Many
complaints have been made about the treatment of
workers by Accident Compensation Commission
doctors.
On that basis and on the basis that the worker
cannot refuse the medical examination without
losing his benefits, it is not unreasonable to support
the amendment.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government believes the
amendment is not necessary and is insulting to the
medical profession. It may well be that by opening
the door in the way suggested by Mr Theophanous a
worse problem could be created.
Medical panels have operated for some time and I
am not aware of any complaints by workers about
their treatment during a medical examination.
Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
43. Clause 10, page 70, lines 3 to 5, omit all words and
expressions on these lines and insert -
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"(6) If weekly payments are suspended under

sub-section (5) the weekly payments must be
recommenced either (a) upon completion of the examination; or
(b) at the expiry of 7 days-

whichever first occurs.".

The amendment proposes a recommencement of
weekly payments to recipients of compensation if
they first refuse examination by the medical panel
but later agree to examination.
Amendment negatived; amended clause agreed to;
clause 11 agreed to.

Ashman, Mr (Teller)
Atkinson, Mr (Teller)
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Brideson, Mr
Connard,Mr
Cox,Mr
Craige, Mr
Davis, Mr
de Fegely, Mr

Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Or
Wilding, Mrs

Pairs
Davidson, Mr
Kokocinski, Ms

8owden,Mr
Skeggs, Mr

Clause 12
Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
46. Clause 12, page 72, line 27, omit "not".

The opposition has a principled objection to this
clause. During the second-reading debate I said that
people who were walking to work would not be
covered. A person leaving for work who walks out
of his front door and is hit by a tree as he walks to
his car to go to work is not covered. If a person
drives to work he is covered by the Transport
Accident Commission, but when he gets out of his
car to walk from the car to his place of work he is
not covered.
The New South Wales scheme is different. The
Minister is unable to say why it is necessary to insert
this provision when it is not done elsewhere in
Australia. How does the Minister justify not
covering a tradesperson who leaves his place of
employment to attend a trade school after work?
The provision is unfair and should be withdrawn.
No other State in Australia has a provision similar to
this, but the Minister wants to be different.
Committee divided on amendment:

Ayes, 12
Henshaw,Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr
McLean, Mrs (Teller)
Mier,Mr

Nardella, Mr (Teller)
Power,Mr
Pullen, Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Noes, 26
Asher, Ms

Forwood, Mr

Clause agreed to.
Clause 13
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
47. Clause 13, page 73, lines 18 to 20, omit all words and
expressions on these lines.

Amendment negatived; clause agreed to; clause 14
agreed to.
Clause 15
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
48. Clause 15, page 74, line 5, omit "26" and insert "52".
49. Clause 15, page 74, line 10, omit "26" and insert "52".

SO. Clause 15, page 74, line 17, omit "26" and insert "52".
51. Clause 15, page 74, line 21, omit "26" and insert "52".

Currently under WorkCare workers are entitled to a
higher rate of benefit for the first 52 weeks. The Bill
will erode that benefit from 52 weeks to 26 weeks.
Not only does it do that by halving that period but
also it uses notional earnings to cut workers' salaries
even further. That is objectionable to the opposition.
It is the view of the opposition that it should try to
reinstate the level of benefits to 52 weeks of
incapacity. As a consequence other benefits will
change to 104 weeks rather than 52 weeks.
Hon. D. A. NARDELLA (Melbourne North) - I
support the amendments moved by
Mr Theophanous. Under the old workers
compensation system injured workers were paid for
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52 weeks. The 26 weeks proposed in the Bill will not
allow enough time for payments to be paid to
injured workers. It will determine various other
payments. The level of payments will not assist
injured workers, with some being paid for only the
first 26 weeks of incapacity. In the past 52 weeks has
been the standard. I support the amendments.
Hon. B. W. MIER (Waverley) - I also support
the amendments. The vicious legislation that was
forced through this House yesterday did away with
State awards and Victorian workers will lose their
make-up pay. All workers under those awards were
entitled to make-up pay, and the evolution of those
awards brought the entitlement to 52 weeks
following injury. The elimination of those awards
means that accident pay has now disappeared.
At the same time a maximum of 26 weeks for
incapacity is now being imposed on workers, which
is a depletion of the previous entitlement.
Honourable members should seriously consider the
amendments because they even further break down
workers' conditions. The conditions were often
reviewed after incapacity went beyond the
provisions of the various State awards. That often
meant employers took out additional insurance to
provide additional coverage. We are seeing a
reduction from 52 weeks to 26 weeks when most
employers have insuranc coverage to provide for
that additional time. The Committee should support
the amendments.
Hon. PAT POWER Oika Jika) - In recent days
legislation that will be substantially a tax on the
existing rights and conditions of workers has been
rushed through Parliament. It is probably absurd for
the opposition to expect that the government will
support these amendments af,!r the consistent
raping and pillaging of workers' rights and
conditions that we have witnessed in the past few
weeks.
The government's agreeing with the opposition on
this matter would compound the admission made
by the Minister when we were discussing the
inclusion of "significant".
This legislation has little to do with the rights or
interests of workers. The clause is another provision
that will enable workers to receive fewer benefits
than they currently receive and will enable the
government to run a WorkCover system which may
be financially successful but which will be funded
by workers who have been deprived of their rights.
This is an opportunity for government members and
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the Minister to agree to amend the provision to
allow workers to retain conditions they currently
enjoy.
Hon. D. T. WALPOLE (Melbourne) - The
wording of the clause is similar to the provision in
the New South Wales legislation. I assume the
Minister knows the history of the accident pay
scheme. Incapacity make-up pay did not apply in
Victoria until a worker had been away from work
for 52 weeks; in New South Wales it was 26 weeks
and applied from the date of incapacity.
The 52-weeks provision applied in Victoria because
in the majority of cases workers recover from their
injuries within the first week, so the majority of
cases did not go beyond that first week, and
thereafter those who required financial support got
it through the award.
It is a retrograde step to now cover people for only
26 weeks rather than 52 weeks. The Minister should
carefully examine the financial impact of that move.
The statistics show that financially it is better not to
cover the first week of incapacity but to cover the
next 52 weeks than to payout from the first day of
the incapacity for the ensuing 26 weeks.

Hon. R. S. IVES (Eumemmerring) - It is obvious
that under this clause cutbacks will be severe. The
reasons for the absence of make-up pay and the lack
of any clear-cut explanation of why the New South
Wales model was adopted must be dealt with.
Hon. D. A. NARDELLA (Melbourne North) The 26 weeks referred to in the amendments also
need to be read in conjunction with subsection (3) in
which a number of criteria set out activities an
injured worker needs to undertake. Subparagraph (i)
refers to participation in an approved rehabilitation
program and subparagraph (ii) refers to the making
of every reasonable effort to work in suitable
employment. Therefore, there are some checks and
balances even by increasing the amount of weeks
from 26 weeks to 52 weeks. I pOint that out to
honourable members.
The CHAIRMAN - Order! Amendment No. 48
is the same as amendments Nos 49, SO, 51, 53, 58,
and 59. If the Committee is agreeable, I propose to
test all those amendments by amendment No. 48.
Hon. B. W. MIER (Waverley) - I believe these
amendments should be dealt with seriatim. I believe
the Committee should get some indication from a
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vote on amendment No. 48 and determine what
should happen thereafter.
The CHAIRMAN - Order! I proposed that they
be dealt with en bloc as each amendment is exactly
the same. They contain the same figures, and at this
hour of the morning - 6 a.m. - it is not
unreasonable that the Committee should deal with
them in that way. I have checked with
Mr Theophanous. However, if the Committee and
Mr Theophanous insist, I shall put them seriatim.
Hon. T. C. THEOPHANOUS Oika Jika) Perhaps the way to deal with the matter is to test
amendment No. 48 and if that fails I shall treat the
other amendments as though they were
consequential.
The CHAIRMAN - Order! I will put
amendment No. 48. The question is that:
That the words proposed to be omitted stand part.
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Hon. T. C. THEOPHANOUS
move:

aib Jib) -

I

52. Clause 15, page 74, lines 22 to 36, and page 75, lines
1 to 39, and page 76, lines 1 to 14, omit all words
and expressions on these lines and insert -

lithe following rate (a) 95 percent of the worker's pre-injury average
weekly earnings; or
(b) $603-

whichever is the lesser.
(3) A worker is entitled to receive weekly payments
under this section only if the worker (a) makes every reasonable effort to participate
in an approved rehabilitation program or
vocational re-education to enable the
worker to return to work in suitable
employment; and
(b) makes every reasonable effort to return to

work in suitable employment; and

Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman, Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
BishOp, Mr
Bowden, Mr (Telln-)
Brideson, Mr (Teller)
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr

de Fegely, Mr
Forwood, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Dr
Wilding,Mrs

Noes, 12
Henshaw, Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr
Mc Lean, Mrs
Mier,Mr

Nardella, Mr
Power, Mr (Teller)
Pullen, Mr (Teller)
Theophanous, Mr
Walpole,Mr
White,Mr

Pairs
Guest,Mr
Skeggs, Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
Amendments Nos 49, 50 and 51 negatived.

(c) participates in assessments of the worker'S
incapacity, rehabilitation progress and
future employment prospects when
requested to do so from time to time by
the employer or the Authority ....

This is one of the very important amendments being
moved by the opposition and, because of the way it
has been structured, it goes to two issues at the one
time. I shall explain those issues. Firstly, it takes out
the section of the clause at the bottom of page 74
beginning with paragraph (b) in which the partially
incapacitated worker has a different set of criteria
applied from the fully or totally incapacitated
worker.
The provision deals with the first 26 weeks. We are
not dealing with the period subsequent to it. The
period has been cut from 52 to 26 weeks. In the
period from the 1st to the 26th week, instead of a
worker who is partially incapacitated being treated
as totally incapacitated, as occurs in New South
Wales, and the worker being offered another job in
his workplace, that worker is deemed to be totally
incapacitated as opposed to partially incapacitated
and he or she is entitled to the same benefits as if he
or she were totally incapacitated.
The first 26 weeks after an injury has occurred is the
period when people, even if they are partially
incapacitated, are likely to have time off work. Even
when an individual has had an accident and fully
recovers, it is during the early period when the
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person will have time off work to recover. The
person may be partially incapacitated for four weeks
but will not go to work. A person who injures an
arm will obviously be partially incapacitated.
Hon. R. M. Hallam -If you can't go to work you
are totally incapacitated.
Hon. T. C. THEOPHANOUS - That is not what
the definition says. I wish it was a definition for
totally incapacitated, but as the Minister well knows
it is not the definition. Under those circumstances
the individual with the injured arm would
obviously be incapacitated.
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I do not understand why it is necessary to create that
kind of adversarial situation in the workplace
between the employer and the employee.
Hon. B. W. MIER (Waverley) - I support the
amendment moved by Mr Theophanous. Partial
incapacitation is difficult to assess because in 95 to
98 per cent of injuries there is partial incapacity. A
good example of this is a welder who can suffer an
injury commonly known as a flash. The welder's
eyesight is impaired because of exposure to welding
without the protection of a shield. If a person has
suffered that type of injury 1 assure honourable
members it feels exactly as though you have had a
handful of sand thrown in your eyes.

Hon. D. R. White - Get him to say that again.
Hon. T. C. THEOPHANOUS - I do not know
whether he will repeat it. A person would be totally
incapacitated for a period, but it is not permanent.
The person has not lost an arm but that person still
needs four weeks off. Under this provision in
Victoria, a person has a notional earning capacity
because he could go to work as an inspector, even
though he is suffering from pain in the arm. During
the first 26 weeks some leeway ought to be allowed.
This is what happens in every other workers
compensation system around the country, but not in
Victoria. We have this ridiculous situation.
The second part of the amendment deals with the
partial deemed total provision. The amendment
provides a new set of criteria relating to
rehabilitation, and provides that a worker is entitled
to receive weekly payments under this section only
if the worker participates in an approved
rehabilita tion program.
The amendments are meant to replace the whole of
section 93A(3), which contains onerous provisions
dealing with rehabilitation. I direct the Committee's
attention to section 93A(3)(b)(ii), which says that the
worker is entitled to receive weekly payments under
this section only if the worker:
makes every reasonable effort to return to work in
suitable employment at the worker's place of
employment in co-operation with the employer and the
Authority.

All it takes is for the employer to say, ''Look, this
worker is not cooperating in the rehabilitation". If
the worker is said not to have made reasonable
efforts to return to work the worker may lose his or
her benefits. This is an unnecessary addition to the
rehabilitation proposals that were in the original Bill.

Under those conditions, the worker is partially
incapacitated. His or her physical ability is there but
because of the pain suffered through the injury the
person has difficulty seeing.
Often only one eye is affected. The person can still
see with the other eye but is partially incapacitated
and is unable to work. So the definition of "partial
incapacity" is a difficult one to interpret. 1 fail to
understand how it can be assessed in the way set out
in this clause.
Another objectionable point raised by the clause
relates to proposed new section 93A(3)(b) which in
part states that:
A worker is entitled to receive weekly payments under
this section only if (b) where sub-section (2)(b) applies, the worker(ii) makes every reasonable effort to return to
work in suitable employment at the
worker's place of employment in

cooperation with the employer and the
Authority; and
(ill) where the worker's employer cannot

provide suitable employment, makes
every effort to return to work in suitable
employment at another place of
employment.

That is the greatest let-out of all times, particularly
for employees in the construction and plumbing
industries. An employer may have his employees
spread across the city, across the State or across the
country. The Bill will allow an employer who wants
to get out of his responsibilities to ask a partially
incapacitated employee who lives in the City of
Melbourne to work on another of his sites or projects
in Bendigo or Mildura. This provision gives an
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unscrupulous employer the ideallet-out. The
provision should not be allowed to pass in any
shape or form because I have seen this practice
under other circumstances. It would open the door
to an employer who was prepared to use any
method to get out of his responsibilities. The
amendment moved by Mr Theophanous is
commendable and I ask the Committee to support it.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The amendment proposed by
Mr Theophanous waters down the tests applying to
the process under which an injured worker would
remain on benefits. It effectively would deem all
partially incapacitated workers to be totally
incapacitated at 95 per cent of pre-injury earnings
for 12 months and that would continue the rorts
currently occurring in the system. This fact of partial
deemed total has become the hallmark of WorkCare
and the compensation culture which I alluded to
earlier. It is intended that the reforms do away with
that culture and replace it with a return to work.
I refer to my second-reading speech relating to the
issue raised by the amendment. I said:
Benefits will be raised substantially in the first 26 weeks
to 95 per cent capped at $630 a week less any notional
earnings.

I want the Committee to understand that in normal
circumstances there would be no intention of
applying notional earnings in the first 26 weeks.
That has been made very clear. It is mentioned in
that context to keep it as a reserve power for those
circumstances where a worker is no longer
incapacitated and is simply refusing to take part in
rehabilitation or return to work. I take up the
comment of Mr Theophanous in his discussions on
the amendment where he talked about this concept
of notional earnings being applied in the first 26
weeks. I make it clear there is no intention under
normal circumstances for that to apply and indeed
the test of notional earnings is not triggered by any
particular occurrence or at any time. It is simply
held as a reserve power.
Again I point to the experience in New South Wales
where there is not a blip on the claims experience
and there is not a point at which the notional
earnings test is used as some sort of cudgel to entice
people back to work. The difference is because that
weapon is there as a reserve power and the entire
culture is changed partly because of that. People are
back at work rather than facing the prospect of a
notional earnings test.
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It is my fervent wish that no-one will face the test of
notional earnings. That is not what it is there for. It is

there simply as a mechanism to ensure that where
an injured worker has recovered sufficiently to go
back to work there is an enticement within the
system to ensure that that return to work takes place.
Hon. T. C. THEOPHANOUS Gika Jika) - I wish
to make a further point on the occupational
rehabilitation dealt with by the amendment and I
shall make three points that are important to have
on the record.
Under these proposals entitlements to any payments
depend on a worker's agreement to participate in an
approved rehabilitation program. In effect, the way
this is structured means the employer's choice of a
program which the treating doctor or worker will
not be able to veto if he believes the quality is not
good enough or which is dealt with later in another
session.
Hon. R. M. Hallam - The program must be with
the agreement of the worker.
Hon. T. C. THEOPHANOUS - But it is an
employer-run scheme.
Hon. R. M. Hallam - But it must be with the
agreement of the worker. That is clearly spelt out.
Hon. T. C. THEOPHANOUS - There is no
choice in going to a different one. The impartial
rehabilitation and return-to-work schemes that
cannot exist will not exist. Currently there is a
confidential rehabilitation system that will be
replaced under these proposals by a provider
company because the employer will not do it. There
will be provider companies and individuals within
workplaces that will be dependent on a contract
with the employer for their survival.
Injured workers will no longer have the primary
claim and confidentiality of medical information
prOVided to the rehabilitation officer who is
contracted to the employer. That is a serious
problem under the proposal. It is clear that the Bill
provides for insurance companies as claims agents
to take over the administration of the scheme by July
1993, which means the approval of any
rehabilitation will become a clerical insurance matter
and not a professional health matter as it has been in
the past.
I make it clear to the Committee that the opposition
objects to employer-run schemes whereby the
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employer because of the confidentiality
requirements if there is no choice to the worker is
able to go to a different approved scheme in which
he can participate at his own choice and be assured
of confidentiality as exists now with an independent
body under the Occupational Health and Safety
Council.
Hon. D. A. NARDELLA (Melbourne North) - I
have heard the Minister say for the second time that
there is no intention of the concept of notional
earnings being put in place in the first 26 weeks and
using that as a reserve power. Proposed new section
93A(3)(a)(i) provides that a worker will receive
weekly payments if the worker:
makes every reasonable effort to participate in an
approved rehabilitation program -

I do not know whether a problem will arise if and
when the provision is tested in the courts or whether
it will create problems for injured workers or the
WorkCover authority.

Hon. T. C. THEOPHANOUS Gika Jika) - As the
Minister responsible for WorkCare has not
responded to the matters raised on the reserve
power, I make it perfectly clear that the following
should go on record in Hansard because it is
important: the Minister has no capacity to use the
reserve power because a worker is either partially
incapacitated or totally incapacitated. There is no
power to deem a person who is partially
incapacitated to be totally incapacitated.
As the Minister cannot do that, the only formula by
which incapacitated workers may be paid legally is
in accordance with the formula in proposed new
section 93A(2). Under what section and by what
power will the Minister say that a person will be
paid under some other formula than the one that is
made legal under the provisions of the Bill, if the
worker is deemed to be partially incapacitated?
There are no escape clauses; the Minister cannot
change what appears in the Bill. The Minister does
not have a reserve power; I do not understand how
he can say it is a reserve power.
Hon. Ko M. HALLAM (Minister responsible for
WorkCare) - I repeat again for the benefit of
Mr Theophanous the terminology used in respect of
notional earnings:
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weekly earnings, capped at $603 per week, less any
notional earnings.

If the notional earnings concept is not applied, it
does not make any difference whether the injured
worker is deemed to be partially or totally injured,
and the question that has been put is absolutely
irrelevant. There will be no system by which that
judgment will be made until at least the end of the
first six months.
Hon. T. C. THEOPHANOUS Gika Jika) - While
the Minister might think that is correct, in fact the
notional earnings concept must be applied. The
Minister could have the discretion of classifying the
worker as having a notional earning of zero. If the
Minister is saying that in the first 26 weeks he will
use his discretion to classify workers as having
notional earnings of zero, I would be supportive of
that statement and I would certainly be satisfied by
it.
Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell,Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr (Ttllu)
Craige, Mr (Ttllu)
Davis, Mr
de Fegely, Mr

Evans,Mr
Forwood,Mr
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Wells, Or
Wilding, Mrs

Noes, 12
Henshaw,Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr
McLean,Mrs
Mier,Mr

Nardella, Mr
Power,Mr
Pullen,Mr
Theophanous, Mr (Ttll«)
Walpole, Mr (Ttllu)
White,Mr

Pairs
Cox,Mr
Skeggs,Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
Benefits will be raised substantially in the first 26 weeks
of incapacity to 95 per cent of pee-injury average

Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
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54. Clause 15, page 77, lines 23 to 30, omit all words and
expressions on these lines and insert "(i) 60 per cent of the worker's pre-injury average

weekly earnings; or
(ii) $362 -".

The amendment seeks to insert a formula for
determining the rate at which a worker would be
paid for the period after 26 weeks of incapacity
rather than rec~i~ing the difference between 60 per
cent of the pre-mJury wage and notional earnings,
w~ich ~or .most p~ple would be absolutely nothing.
It IS qwte mconcelvable that an individual would
have a notional earning capacity of less than 60 per
cent of the wage he or she was receiving before the
injury.
The only example I can think of is an airline pilot
who suffered an injury and was deemed to be able
to work only as a clerical assistant. The difference in
his pay would be so great, one occupation versus the
other, that he may receive something in his hand. A
person who had no notional earning capacity could
not receive anything.
This provision will prevent at least 99 per cent of
partially incapacitated workers from getting
anything at all after 26 weeks. Not only is it
objectionable because workers will get nothing, but
it is different from the New South Wales situation
where the worker receives $235 plus an amount for
dependants. Injured workers in Victoria will be
worse off than their cousins across the border. My
amendment attempts to put the provision on a
reasonable footing by saying, ''Let's give the worker
60 per cent of the pre-injury average weekly
earnings," which equates approximately with what
New South Wales provides for its workers.
Hon. R. M. Hallam - You acknowledge that it
equates with New South Wales?
Hon. T. C. THEOPHANOUS - Yes. The $362,
which may be somewhat higher than the amount in
New South Wales, does not allow for dependants. If
they were considered in the equation, one could see
that the $362 would not be an unreasonable amount
to pay a worker, because either that amount or 60
per cent of the wage would allow the worker to
receive at least something if he or she could not find
a job after 26 weeks.
Hon. D. A. NARDELLA (Melbourne North) - In
this instance 60 per cent of the worker's pre-injury
average weekly earnings is fair and reasonable.

687

The provision will not encourage people to remain
?n WorkCover; 60 per cent of one's pre-injury wage
IS not a lot of money. Workers will go back to work
if they have jobs to go to and, I suppose, in that way
the gov.ernment's aims will be achieved. Many
low-paid workers are receiving little more than $400,
so ~ey will not receive much money if they can
claim only 60 per cent. Unlike WorkCare, the
provision makes no allowance for dependants.
Hon. T. C. Theophanous - They will not get
60 per cent on this provision.
Hon. D. A. NARDELLA - No, but workers will
receive 60 per cent of their salaries under the
amendment. I know of cases where workers have
been sacked while receiving benefits.
Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr
Cox,Mr
Craige, Mr
Davis, Mr (Teller)

de Fegely, Mr
Forwood, Mr (Tell")
Guest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney,Mr
Storey, Mr
Varty, Mrs
Wells,Dr
Wilding,Mrs

Noes, 12
Henshaw, Mr (Teller)
Hogg, Mrs
Ives, Mr (Teller
Landeryou, Mr
McLean, Mrs
Mier,Mr

Nardella, Mr
Power, Mr
Pullen, Mr
Theophanous, Mr
Walpole, Mr
White,Mr

Pairs
Skeggs, Mr
Strong, Mr

Kokocinski, Ms
Davidson, Mr

Amendment negatived.
Sitting suspended 6.59 a.m. until 7.32 a.m.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
55. Clause 15, page SO, lines 4 to 13, omit all words and
expressions on these lines and insert -
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"compensation under this Act and has the same
meaning as in section 135.".

The amendment removes an anomaly in the Bill,
which has two definitions of "serious injury". The
Bill has been confusing enough up to this point, but
two separate definitions of the same concept make it
even worse. "Serious injury" for common law claims
as defined by the American Medical Association's
Guides to the Evaluation of Permanent Impairment,
sec?nd ~dition~ is different from "serious injury" as
defined ID section 135 of the principal Act. There are
two scales for determining serious injury, one from
the American Medical Association and the other
under common law, which leaves greater scope for
determination by the courts.
Will the Minister explain the rationale for the two
different definitions of "serious injury" and can he
justify the existence of such differences?
The amendment removes the use of the American
Medi~al A~~ation guide in the provision relating
to senous Injury for the purposes of calculation of
benefits and leaves discretion with the conciliator or
with the courts to determine what is a serious injury.
I will not again go through the deficiencies
American standard and the many eminent members
of the medical profession who have criticised that
test, but I reiterate that there are differences of
opinion within the medical profession, to which I
referred in an earlier debate. By the Minister's own
logic, what those eminent medical people are saying
about the American Medical Association guide
should be taken into account.
The third edition of the American Medical
Association guide is more focused and to some
extent fairer in its assessment of impairment. Will
the Minister undertake to prescribe the more recent
edition of the guide rather than the second edition?
If he will not undertake to use that guide, will he
explain why he prefers the old edition to the new
edition, which dearly by any standard must be
better than the one that preceded it?
Will the Minister explain why he used the second
edition and not the third edition of the American
Medical Association's guide? Why is it necessary to
have two definitions of serious injury in the clause?
Hon. B. W. MIER (Waverley) - I support
Mr Theophanous's amendment. I express similar
concern about the definition of "serious injury"
particularly when it has been determined by th~
American Medical Association (AMA). I am
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interested to hear what edition of the AMA's guide
the Minister will use.
Serious injuries are just that, and the mathematical
methods used by the AMA have been denounced.
As I said during my contribution to the
second-reading debate, in the last 20 years in
Australia three inquiries have been conducted into
the use of medical panels. Those inquiries
recommended that medical evidence should be
submitted by a medical witness and not by a
medical panel.
I am also interested to hear how the Minister intends
to apply the American Medical Association's
methods of assessment of injuries, because it has
been suggested that its methods are not the most
reliable.
This clause will do away with the judicial rights of
the courts that are predetermined by evidence and
not by mechanical methods.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I have no preference for either the
second or third edition of the American Medical
Association's gUide. I am not qualified to comment
on the suggestions of Mr Theophanous. I recall that
the second edition is currently in use in Victoria and
that the third edition of the guide is available. The
relative merits of both the second and third editions
have been sought from medical professionals. That
inquiry is not yet completed but we expect a
recommendation in the near future.
The third edition of the AMA guide requires
specialised equipment which is not available in
Victoria and that may affect the influence of the
current inquiry.
Hon. T. C. THEOPHANOUS Gika Jika} -It is
incumbent on the Minister to say why there is a
different definition of serious injury in the Bill which
relates to benefits that apply in Crown law.
Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman, Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr

de Fegely, Mr
Forwood,Mr
Guest, Mr (Teller)
Hall,Mr
Hallam,Mr
Hartigan, Mr (Teller)
Knowles,Mr
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Smith, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Dr
Wilding, Mrs

Bowden,Mr
Brideson, Mr
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr

Noes, 11
Henshaw, Mr
Hogg,Mrs
Ives, Mr
Landeryou, Mr (Teller)
McLean, Mrs (Teller)
Mier, Mr

Nardella, Mr
Power, Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Pairs
Skeggs, Mr
Stoney, Mr

Kokocinski, Ms
Davidson, Mr

Amendment negatived.
The CHAIRMAN - Order! Amendment No. 56
appears to be consequential on the result of
amendment No. 11, as do amendments Nos 62, 65
and 67. I will move to amendment No. 57.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
57. Clause 15, page 80, line 19, after "(a)" insert "is
partially incapacitated and".

This amendment epitomises the need for legislation
not to be rushed through the Parliament. The
provision concerns transitional provisions for
weekly payments and describes what would be the
weekly benefits to a worker when the worker has
been in receipt of weekly payments for 26 weeks or
less. The worker will be paid the difference between
95 per cent of the worker's pre-injury average
weekly earnings and the worker's notional earnings.
That might seem consistent with what has gone
before, but the provisions in clause 15 for weekly
payments of the first 26 weeks of incapacity give
two different formulas. One formula relates to
partially incapacitated workers and the other to
totally incapacitated workers. A worker who is
totally incapacitated is paid at the rate of 95 per cent
of his pre-injury average weekly earnings whereas
the worker who is partially incapacitated is paid at
the rate of the difference between 95 per cent of the
worker's pre-injury average weekly earnings and
the worker's notional earnings.
I hope we are agreed, Mr Minister, that the worker
who is totally incapacitated should be entitled to 95
per cent of average weekly earnings in both the
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transitional provisions and the proviSions dealing
with the first 26 weeks of incapacity.
Hon. R. M. Hallam - That is what it says.
Hon. T. C. THEOPHANOUS - That is what it
says under the provisions dealing with the first 26
weeks of incapacity but that is not what it says
under the transitional provisions, which should
contain the same division of formulas as in the
provisions for the first 26 weeks of incapacity, that
is, the formula for totally incapacitated workers in
one category and the formula for partially
incapacitated workers in the other category. The
effect of not having those two categories of formula
means that the transitional provisions apply to both
the totally incapacitated worker and the partially
incapacitated worker.
It is fairly obvious to me that those two categories

should be distinct categories on their own. As the
clause stands, in the transitional provisions the
difference between the 95 per cent of pre-injury
average earnings and notional earnings applies to
both the totally incapacitated worker and the
partially incapacitated worker. That cannot be what
the Minister intended, but that is what the Bill does.
This is yet another indication that the Bill has been
drafted in haste. The Bill has required 164
government amendments in the other place and a
further 26 government amendments in this place,
and still it is not in the shape it should be. The
Minister may say that this is not what is meant for
people who are totally incapacitated in the
transitional provisiOns but that is what the Bill says.
That is the important point. Unless this amendment
passes to apply the two categories of formula there
will be no equality in the payments to workers in the
transitional period.
Further, if the amendment does not pass, yet again,
the Bill will provide in separate clauses different and
separate treatment for the same groups of workers.
I seek clarification from the Minister. My analysis of
what this means - that the transitional provisions
apply that formula to both totally incapacitated
workers and partially incapacitated workerscreates a difference in the way these people are
treated between the first 26 weeks of incapacity
provisions and the transitional provisions.
The CHAIRMAN - Order! Mr Theophanous to
speak to his amendment a second time.
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Hon. T. C. THEOPHANOUS - If the Minister
continues to refuse to respond, the Labor Party will
debate these issues for however long it takes to get
him to respond. I am happy to stand here on behalf
of the people of Victoria who elected me until I find
out what this means. The Minister is not prepared to
say what it means.
Whether it means the totally incapacitated worker
would be subject to this discrimination in these
clauses, perhaps the Minister does not know, but at
least he could say if he does not know. The
Committee could adjourn for the Minister to seek
advice.

incapacitated workers but no mention is made of
notional earnings. The other proposed section relates
to partially incapacitated workers and does mention
notional earnings.
In the transitional provision, which again refers to

the first 26 weeks, there is no separation of the
formula. It is not good enough for the Minister to
say that those people would be classified as totally
incapacitated and have no notional earnings. It does
not follow that a worker who is totally incapacitated
for a particular job would have notional earnings in
a different kind of job.
Hon. Rosemary Varty - That is pure semantics.

This is not something that can be smoothed over.
This is a serious problem. It is a drafting error. It
cannot be that the Minister wanted to apply two
different standards in those provisions. It cannot be
the case, yet that is what it does.
Hon. R. M. Hallam - Why can't it be the case?
Hon. T. C. THEOPHANOUS - Maybe it is the
case, but, if it is, at least the Minister could say that
and explain it.
If the Minister is prepared to put that on record the

people will know what the government's intentions
are and the type of measures it is prepared to take. I
ask the Minister whether he will clarify this position
or whether intends to leave people in the dark about
what is meant by the provision.

Hon. B. W. Mier - People will find out about the
semantics in court.
Hon. T. C. THEOPHANOUS - The Minister
found it necessary to have two separate formulas:
one for totally incapacitated workers and one for
partially incapacitated workers, under proposed
section 93A. Proposed section 93C deals with
transitional provisions, but the definitions are not
the same. The amendment would make clear that
those to whom the transitional provisions apply and
those injured before 30 December will be treated in
exactly the same way as those treated after 30
December. This is a serious error in the Bill, and as a
consequence of the seriousness with which I view it,
I move:
That progress be reported.

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I say again that the clause provides
for a worker who is totally incapacitated, and no
notional earnings will be applied, so the worker will
receive 95 per cent of his or her pre-injury average
earnings. The amendment suggested by
Mr Theophanous would not deal with a totally
incapacitated worker during the first 26 weeks. To
go back one step, the amendment would change the
transitional provisions contained in proposed
section 93C relating to weekly payments and the 26
weeks would apply to 52 weeks and the 52 weeks
would apply to 104 weeks. That would be totally
unacceptable and unjustifiable because many
WorkCare claimants have been on benefits for 2, 3 or
4 years.
Hon. T. C. THEOPHANOUS Gika Jika) - I do
not accept the explanation given by the Minister
because proposed section 93A, which provides for
the first 26 weeks of a worker's incapacity, contains
two separate formulas that relate to totally

Committee divided on motion:
Ayes, 12
Henshaw,Mr
Hogg. Mrs
Ives, Mr
Landeryou, Mr
Mci.ean, Mrs
Mier,Mr

Nardella, Mr (Ttlln-)
Power, Mr (Ttlln-)
Pul\en, Mr
Theophanous, Mr
Walpole,Mr
White,Mr

Noes, 26
Asher,Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop,Mr
Bowden,Mr
Brideson, Mr
Connard, Mr

de Fegely, Mr
Forwood,Mr
Guest,Mr
Hall,Mr
Hallam,Mr
Knowles,Mr
Smith, Mr (Ttlln-)
Stoney, Mr (Ttlln-)
Storey, Mr
Strong. Mr
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Davis, Mr

Varty, Mrs
Wells, Dr
Wilding, Mrs

Pairs
Davidson, Mr
Kokocinski, Ms

Hartigan, Mr
Skeggs, Mr

Motion negatived.
Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
63. Clause 15, page 82, line 28, after "is" insert "or is
deemed to be".
66. Clause 15, page 83, line 1, after "is" insert "or is
deemed to be".

The amendments seek to bring the Bill into line with
the promises the Minister made and the myth that
he put out that the Bill was in line with New South
Wales legislation. The addition of the words "is or is
deemed to be totally and permanently
incapacitated" in (2)(b) allows flexibility for an
individual who is partially incapacitated to be
deemed totally incapacitated and therefore able to
receive full compensation or at least a higher level of
compensation than he otherwise would have
received.
This provision represents what the Minister wanted
to achieve, which was a scheme similar to that of
New South Wales. For that reason both amendments
should be supported by the Committee to bring at
least some vestige of fairness to the system.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The thrust of the amendment moved
by Mr Theophanous invites the Committee to
support a change which would see workers deemed
to be totally and permanently incapacitated. The
deeming provision is not appropriate in these
circumstances simply because medical panels are
able to make conclusive findings.
Amendments negatived; clause agreed to; clause 16
agreed to.
Clause 17
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
69.

Clause 17, omit this clause.
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This is another example of the meanness of the
government in its attempt to change the provisions
of the Act relating to the discounting of weekly
payments for superannuation in such a way as to
erode the level of compensation that can be collected
by an individual if that person were to receive a
superannuation payment.
The changes are objectionable because they include
provisions for redundancy or severance so that an
employer would be able to render an employee
redundant and payout his superannuation
payments. The worker would have the net result of
having his entitlements under the Act severely
reduced as a consequence of that action. The
amendment will remove sections 96 and %A of the
principal Act, which limit weekly payments where
superannuation is paid. If the amendment is
accepted those provisions will remain in force. The
provisions have worked well and have provided a
balance between the rights of employees and the
requirements of the Accident Compensation
Commission for the payment of benefits.
It is another attack on workers by the government
and is a callous approach. People who have worked
their entire lives for a company have put away their
superannuation payments and the employer
presumably has contributed to those payments.
Through no fault of their own those employees
suffer an injury at the workplace. Under what
criteria and using what measure of justice can the
Minister justify a reduction in the level of benefits
which in effect represent a reduction in the
effectiveness of the superannuation payment
because the employee would have been at work and
would not have called on the superannuation
payment? The employee would have been getting
his salary and at the end of the day would have
received a higher superannuation payment because
he would have stayed at work for a longer period.

Clause 17 will result in workers not only receiving
less by way of benefits because their working lives
have been cut short, but the smaller superannuation
payments they receive will also be discounted
against the benefits. The opposition finds the change
!o the original provision objectionable and opposes
It.
Hon. W. A. LANDERYOU (Doutta Galla) - I
support Mr Theophanous and put to the Committee
that the amendment of the existing law reflected in
clause 17 assaults a fairly fundamental right or
entitlement of the wage and salary- earners of this
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State. Section 96A(l) of the Accident Compensation
Act provides:
The sum of a weekly payment and weekly
compensation supplement under section 94 payable to
a worker who is entitled to receive a disability,
retirement or superannuation pension must not exceed
the amount, if any, by which the relevant percentage of
the worker's pre-injury average weekly earnings
exceeds the amount of the pension.

The provision seems to be based on a reasonable and
fair assertion that those who contribute to
superannuation and pension schemes should derive
some benefit from their contributions even though
they may be injured. If I am interpreting correctly
what is proposed in the Bill, it will remove the
obligation to compensate people who have
superannuation entitlements. A situation similar to
the one described during debate on an earlier clause
will arise where bookmakers have laid bets and one
does not have to pay. In this case, the workers'
pension schemes - that is, their nest eggs, to which
they have, in the main, contributed substantially are being attacked. While it is reasonable to assume
that a person entitled to a superannuation payment
should not be able to get a windfall because of some
injury, he or she should not suffer financially as a
result of that injury. Wage and salary-earners who
have had the foreSight to provide for pension,
superannuation and retirement benefits - which
most workers in this State, thanks to a fairly strong
trade union movement, have been able to achieve should not be penalised because they are seriously
injured.
Mr Theophanous referred to the resulting situation
when he was debating a clause earlier: premiums
have been paid - in this instance by the workers for superannuation entitlements that will be
drastically affected by the proposal. On the other
hand, the employer is paid and the customers of that
employer's product have paid for the insurance
premiums associated with the workers
compensation scheme.
Clause 17 effectively removes the compensation
obligation from the employer. As one who
pioneered the concept of blue-collar superannuation
entitlements in this country, I warn the government
that it will interfere with the entitlements at its peril.
If I am correct - and I look forward to the
Minister's response -my interpretation of clause 17
is that at risk is the fact that the employer does not
have to meet the compensation payments - and in
this case the fund does not have to meet the
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liability - but the employers have paid premiums
based on a liability that will not exist in respect of a
cash flow or payment liability.
I am not aware of any equivalent provision in the
New South Wales scheme. Once again, the
government is trying to get into the pockets of
injured workers who have been prudent enough
while at work to ensure that at least in part their
future obligations in retirement will be planned for
and met from regular income. I have checked the
Accident Compensation Act, looked at my notes and
considered the effect this will have. If I am right, as I
think I am, an extraordinary situation will arise. In
the event of an accident the living standards of
someone who has planned and paid for entitlements
and had insurance premiums paid by his or her
employer will be reduced. As I said, that will
happen because the worker has unfortunately been
injured. It will happen despite the worker having
planned for such situations arising by way of
establishing a superannuation entitlement. The
result will be that a worker who is injured will have
his or her income put into double jeopardy.
The situation is appalling. I venture to suggest that if
a national compensation scheme is not established in
due course the trade union movement in this
country will be forced to address the problem on the
basis of its understanding of social justice. I said in
the House a long time ago that we will all live to see
wage and salary earners - not just white-collar
workers, the elite, those regarded as having some
special degree of pinkness by employers, but all
workers - with some form of superannuation,
retirement or benefit scheme. That has come to pass.
I venture to suggest that if this is the best the
conservative elements of society can do when
attempting to cover workers, they will react in a way
that will give the Minister responsible for WorkCare
a real surprise.
I am not sure if what I have put reflects an accurate
interpretation of the Bill. However, I assure
members of the government that the average worker
will understand that the provision he or she makes
for retirement will be interfered with for no real
reason except that the bet has already been paid on
the injury, so to speak, and the premiums have
already been paid by the customer of the employer
who has bought the goods and services, but the fund
will not have to payout.
The worker will have to fund the loss of income in
that situation and, as I said at the opening, I am not
advocating there should be a double jeopardy
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reverse, that a person should have a bonus over and
above his weekly earnings. This provision repeals
that section of the principal Act which enables a
worker to have access to his retirement provisions,
not to the extent that he would get more than his
average weekly earnings, but to the extent he was
not penalised.
I assume I am interpreting the provision correctly,
Mr Minister, but you seem to be departing from the
New South Wales model. The government is
virtually saying, ''Here is another way in which we
can take money from the wage and salary earners in
Victoria who happen to be crippled, injured or hurt
in an industrial situation".
Hon. D. A. NARDELLA (Melbourne North) Mr Landeryou was rather quiet when he spoke
about this clause; he was stressing its importance.
We need to divorce the aspects of superannuation,
termination payments, redundancy payments, and
workers compensation from WorkCover.
It is unjust that injured workers with whatever level
of injury they have must live off their
superannuation. That is not the reason one takes out
superannuation. There are other forms of personal
insurance that ordinary workers can take out.
There can be income supplements or income
guarantees through various superannuation
companies but superannuation is designed for
pOSSibly three reasons: the first is for retirement, the
second for your dependants when you die, and the
third is to provide for the possibility of injury or
incapacity and being no longer able to work.
Strict Federal legislation exists, as 1 understand it,
whereby superannuation cannot be touched without
incurring tax penalties before a worker actually
retires. In most instances when you leave a job - for
example, when I came to this House - if you do not
roll your money over into an approved deposit
fund, you end up losing in taxation quite an amount
of the accumulated funds.
Superannuation does not exist to become an income
supplement if you should be injured. I cannot stress
the importance of that aspect too heavily; it is
insidious that this particular clause takes that away
from injured workers. Under this clause the injured
worker receives a double whammy. The Minister no
doubt will correct me if I am wrong, but I
understand that the worker receives no payment
until his superannuation, redundancy, or
termination payment is paid out.
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If we are talking about rehabilitation and getting

injured workers back into the work force, why
should an injured worker be made redundant or
have his services terminated? That is one of the
major reasons espoused by the Minister throughout
the second-reading debate. He said, in effect, 'The
scheme is coming into place; we want to get injured
workers back into the work force".
You could have a triple whammy whereby not only
must you use your superannuation for living
purposes for a period - and they could finally be
exhausted - but your services are then terminated
in the process so you have no job to return to.
Because of the time factor in the Bill, if you use all
your money you get no compensation whatsoever.
Compensation of 95 per cent of your average weekly
earnings within the 26 weeks is not a windfall,
especially if you are injured and meet all the
requirements. Then you really are incapacitated and
cannot return to work. The Bill has checks and
balances but it is not a windfall. That money is
needed for the worker to survive. Injured workers
should not be put through stressful situations.
As an example of the way superannuation schemes
operation, my brother-in-law, who was injured at
work and was covered by the building union
superannuation scheme, needed to apply and then
wait quite a number of months for compensation.
He was put through a rigorous process before being
granted compensation because he was deemed to be
totally and completely incapacitated.
It is not simply a matter of saying, ''Here is your
superannuation, take it and use it, live off it, and
then go on to workers compensation if it is within
the 26 weeks". Workers have to clear that hurdle. I
hope this clause can be changed in some way, shape
or form because the problems I have referred to will
adversely affect many workers. I would like to have
those points addressed by the Minister.

Hon. B. W. MIER (Waverley) - I support the
amendment and, like previous speakers, 1 am
amazed at the intent of clause 17. As Mr Landeryou
said, the employer has already been paid the
premium for WorkCare, and the worker and the
employer have contributed to the superannuation
scheme. These schemes have been plundered by
employers, not by the workers. If an injured worker
is receiving a superannuation retirement benefit he
is not entitled to a WorkCare benefit. That is
incredible and I wonder who thought of the
provision. It is vicious. Industry has been

ACCIDENT COMPENSATION (WORKCOVER) BILL

694

COUNCIL

encouraged to develop superannuation schemes,
and this provision cuts across the principle of those
schemes.
Employees who are paying into a superannuation
fund and who are also covered by WorkCare may
attract a reduced premium because the employer's
liability will be dramatically reduced. I suspect that
is the real reason for the provision.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - Clause 17 relates to cases in which a
person receives a top-up from WorkCover while on
superannuation. A worker may take up 70 per cent
of his pension rights, but he has topped that up by
receiving 25 per cent of his salary from WorkCover.
Double dipping is foreign to the thrust of the
workers compensation system. It is difficult to
mount a case that a person who has retired on
superannuation is entitled to payments under the
workers compensation scheme. Such cases have
arisen in the past and that is being addressed by this
provision. People who receive pensiOns are not
entitled to pursue claims under workers
compensation for probably the same circumstances
that led to their retirement.
Hon. D. A. NARDELLA (Melbourne North) Clause 17 refers to lump sum payments on
termination for the purposes of the Income Tax
Assessment Act. People who take up their pension
rights may be affected and the provision should
state clearly what it means. I shall give an example.
A person who injures himself at work and cannot
work again will need to change a number of things
in his household to deal with his new situation.
Hon. R. M. Hallam - All of which is covered
under workers compensation and WorkCover. That
is not an issue. We are talking about people who are
dipping into two schemes.
The CHAIRMAN - Order! The Minister has
directed the attention of the Committee to the fact
that this clause relates to superannuation benefits,
lump sum payments and pensions. Mr Nardella
should address himself to those points.
Hon. D. A. NARDELLA - I am genuinely
concerned, but if the Minister says this relates only
to double dipping, I shall not pursue it.
Hon. W. A. LANDERYOU (Doutta Galla) - I am
concerned about the withdrawal of the provision for
a retirement or superannuation benefit that must not
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exceed the relevant percentage of the worker's
pre-injury average weekly earnings. Mr Nardella
was putting to the Committee an example that I
have seen with some members of Parliament who
are faced with the dilemma of deciding whether it is
in their long-term interests, on receiving their
superannuation entitlements, to take cash out of
their lump sums to deal with their mortgages, other
debts and so on, and then go on to some other form
of benefit. One of the scandals associated with the
Federal Parliamentary superannuation scheme was
that some members had so organised their affairs
that they received not only their superannuation
entitlements but pensions as well.
I support the concept of aVOiding double dipping,
but I am concerned that a worker could decide not
to roll over his lump sum superannuation payment,
suffer a shocking injury and be entitled to a lump
sum payment from workers compensation. If he
were a member of the scheme of which I am a
trustee he would receive a lump sum as a matter of
urgency. He could place it in a roll-over fund so it
was sensibly managed to minimise taxation. He
could use it to payoff a mortgage on his home or
alter his home to better assist him to move around,
yet that benefit could be used against him when his
entitlement to compensation is calculated.
Every member would share the notion that double
dipping should be avoided, although a Minister of
the Crown in another place is a notorious double
dipper.
The CHAIRMAN - Order! The honourable
member has reflected on a member in another place.
Hon. W. A. LANDERYOU -It is a matter of
public record.
The CHAIRMAN - Order! It is a reflection on a
member in another place; I ask the honourable
member to withdraw.
Hon. W. A. LANDERYOU - I withdraw. What
we are facing is not a notorious double dipper or
workers following the example of a notorious
double dipper, but the fact that a worker could
receive a lump sum entitlement and use it to make
the life of the spouse easier in shifting the injured
worker around. A worker in that circumstance may
be encouraged by social workers, counsellors or
medical advisers to make the home suitable for a
wheelchair, for example. To that extent I am
concerned that we are bending over backwards to
make it harder for the person who is entitled to the
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maximum protection of this fund, and his or her
superannuation fund, which is that person's money,
when that person should be entitled to the
maximum protection after suffering injury.
How many people have double dipped in the past?
How many cases does the Minister anticipate the
provision will avoid? To what extent will that save
the fund money? Will it assist in the accumulation of
moneys in the fund? To what extent will it lower the
premiums for WorkCover?
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to them and are portable so that nobody can get at
them but the trustees of the fund or the directors of
the company.
The money at all times belongs to the members of
the fund. The cost of insuring under this Bill will not
be as high because the risk will be lower for a
worker who is adequately covered by a sensible and
fair superannuation scheme. Does the Minister
understand the point I am putting?
Hon. R. M. Hallam - Yes, I do.

The CHAIRMAN - Order! Mr Theophanous has
invited the Committee to negative - Hon. W. A. LANDERYOU - Mr Chairman,
before you put the question, I put some serious
questions to the Minister to which I should like
responses, particularly those relating to costing,
entitlements being taken away, and so on. The
Minister should respond to the questions and correct
me if he thinks I am wrong.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - No costings were carried out on the
cost of double dipping because the government had
no intention of revisiting the issue. It is important to
protect the integrity of the system and so far as
possible protect genuine claimants. There has been a
substantial component of double dipping, and it was
in that context that the decision was made. I repeat:
it was not driven by a cost factor, it was driven by a
notion that the system should be fair to those
involved in it and that any inappropriate use should
be corrected. That is entirely the spirit in which the
issue was addressed. I am assured that that is the
effect of the changes to the law.
Hon. W. A. LANDERYOU (Doutta Galla) Wage and salary earners who are directly engaged
in prOViding for their old age are covered for death
under their superannuation schemes. If it is a proper
scheme it will provide a lump-sum payout for the
breadwinner's beneficiaries as compensation for the
loss of that person's life and accrued benefits to the
dependants. The Parliamentary Superannuation
Fund is probably one of the few that does not
provide death benefit cover. That was of concern to
the government's former Leader, who I think tried
to persuade us to be more sensible on the matter.
It follows that an employer must ensure that his
employees are covered by an adequate
superannuation scheme that gives the participants
their money and recognises that the contributions
made on behalf of the members of the fund belong

Hon. W. A. LANDERYOU -If we are legislating
this scheme to this extent we are immediately
affecting other superannuation schemes. One needs
to have some measure of that, a signal that will go
out to superannuation fund managers to ensure that
they understand that their membership will be
directly affected by the legislation. Employers will
have to understand that if their employees are
adequately covered by superannuation, in certain
circumstances on both an individual and a collective
basis, their premiums will be drastically altered. I
am surprised that the Minister has not been given a
proper briefing on the matter. Knowing something
about the industry, I can say that it is a matter about
which some of the industry leaders are not aware,
and they may not have seen the legislation.
As a member and trustee of a large organisation, I
will ensure that when this legislation receives Royal
assent the membership is not patronised. We will
examine what the government has overlooked and
what the Minister has not been advised on. I
appreciate that the Minister has not been advised
and he has been frank in admitting that. I ask that he
check those matters on which he has been asked
questions.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I thank Mr Landeryou for his
comments. He reiterated that this clause reduces
weekly payments only in respect of double dipping.
It does not affect other entitlements. It has no impact
on medical costs or the like. Thus a person will still
receive entitlements to fit out a house; and his
superannuation will not need to be used for that
purpose. The government did not approach this
matter from a costing point of view because there
was no need to do so, but it was a loophole that
needed to be fixed.
Amendment negatived; clause agreed to.
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Clause 18

Amendments negatived.

Hon. T. C. THEOPHANOUS Oika Jika) - I
move:

Hon. T. C. THEOPHANOUS Gika Jika) - I
move:

70.

Clause 18, page 86, line 36, after "(1)" insert'1n addition to any other compensation payable

under this Act,".

The amendment would make it clear that any
payment in the form of compensation under the
table of maims would be in addition to weekly
benefits paid. It would not be discounted because of
weekly benefits. The amendment will clarify the
intention of the Minister.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I am advised that the words to be
inserted by Mr Theophanous are in the wrong place
and are unnecessary. I am also advised that there is
no question that benefits under the table of maims
will be available to an injured worker in addition to
the other benefits under the Act. Mr Theophanous is
mistaken.

74. Clause 18, page 88, lines 20 to 27, omit all words and
expressions on these lines.

This amendment relates to the second edition of the
American Medical Association guide.
Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
75. Clause 18, page 88, lines 28 to 36, omit all words and
expressions on these lines.

The amendment is designed to omit those
provisions that single out hearing to be treated
differently by insisting that the hearing deficiency be
calculated on a percentage of total loss determined
by a medical panel. The opposition believes they
should not be included in the Bill.
Amendment negatived; clause agreed to.

Hon. B. T. Pullen - You are confirming the
position?
Hon. R. M. HALLAM - Yes.

Hon. T. C. THEOPHANOUS Gika Jika) - I
move:

Amendment negatived.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
71. Clause 18, page 87, line 12, omit "for" and insert
"after".

72. Clause 18, page 87, line 17, omit "substitute" and
insert "insert".
73. Clause 18, page 87, line 21, at the end of this line
insert-

"Loss of respiratory function

Clause 19

77. Clause 19, page 89, line 16, omit "$10 000" and insert
"10 per cent of the maximum amount from time to
time referred to in section 98 in respect of the
particular injury.".

Originally the sum was 10 per cent but it has been
changed to $10 000 by the Minister. This change will
mean that many people who would not be entitled
to $10 000 will not be able to claim compensation.
For instance, the loss of a finger would not entitle an
individual to a compensation payment because it
would be valued at less than $10 000.

100".

The principal Act contains a provision for total and
incurable loss of mental powers. Subclause (2)
proposes to substitute "permanent brain damage" in
place of "total and incurable paralysis". The purpose
of the amendments is to allow "total and incurable
loss of mental powers" to remain as "permanent
brain damage". They also add a new provision
relating to respiratory functions, which should have
been included given that people can suffer severe
loss of respiratory function when breathing in fumes
in the workplace.

Amendment negatived.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
78. Clause 19, page 89, lines 17 to 24, omit all words and
expressions on these lines and insert -

"(3) The amount of compensation payable under
this section is such amount as is determined
by the County Court to be appropriate having
regard to(a) the severity of the loss or losses; and
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(b) the degree and duration of the resultant
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Amendment negatived; clause agreed to.

pain and suffering.".

To some extent this amendment is consequential. It
allows the County Court to decide on the level of
benefits that ought to be paid rather than leaving it
as a formula or a proportion of an extreme case.
Under such a formula an extreme case might be a
brain-damaged quadriplegic, and that would mean
all other cases would be measured against that level.
The amendment I have moved is a fairer way of
dealing with the situation.
Amendment negatived; clause agreed to.
Clause 20
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
79. Clause 20, page 90, lines 6 to 22, omit all words and
expressions on these lines.

This means all workers' rights cease after 52 weeks
and in consequence of that there would be no
capacity for workers to collect medical expenses
after the 52 weeks. I do not know whether that was
intended by the Minister. I believe it was not
intended by him that at the end of the period people
would get no compensation for medical expenses
related to the injury.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - No, that was not intended. Again,
Mr Theophanous is mistaken - compensation for
medical expenses only ceases 52 weeks after weekly
benefits cease.
Amendment negatived; clause agreed to.
Clause 21
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
SO. Clause 21, page 94, lines 11 to 27, omit all words and
expressions on these lines and insert "Tribunal may make such orders (if any) as to
costs in respect of any proceedings as the Tribunal
thinks just.".

Again, this relates to the courts and how the courts
attribute costs. The effect of this amendment was
tested in relation to a previous amendment. The
amendment allows the court to make orders on costs
in respect of proceedings of the tribunal, and that is
fair.

Clause 22
The CHAIRMAN - Order! I call
Mr Theophanous to move his amendment No. 81, on
which his amendments Nos 82 to 86 are
consequential.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move: .
81. Clause 22, page 95, lines 10 to 21, omit all words and
expressions on these lines.

I do not believe it makes sense to have a limit of
$1200. The amount expended on rehabilitation ought
to be dependent on the circumstances in each
individual case. It should be related to the costs of
rehabili ta tion.
Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr

de Fegely, Mr
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr (Tell")
Varty, Mrs
Wells, Dr (Tell")
Wilding, Mrs

Noes, 12
Henshaw, Mr
Hogg,Mrs
Ives, Mr
Laoderyou, Mr
McLean, Mrs
Mier,Mr

Nardella, Mr
Power, Mr
Pullen, Mr (Tell")
Theophanous, Mr (Tell")
Walpole, Mr
White,Mr

Pairs
Forwood, Mr
Skeggs, Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
Clause agreed to; clauses 23 and 24 agreed to.
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Clause 25
Hon. PAT POWER Oika Jika) - I move:
Clause 25, omit this clause.

I urge the Committee to agree to the amendment
because clause 25 removes from the Act the power
for a chiropractor or osteopath to issue a certificate
to accompany a claim for compensation.
Hon. B. W. Mier - Why was that taken out?
Hon. PAT POWER - I am not sure how much
influence the Australian Medical Association had on
that provision. There is considerable evidence that
chiropractors and osteopaths have an excellent
record of reducing the suffering of patients
effectively and quickly, and they have the capacity
to get workers back to their jobs. They also cost less
than conventional treatment.
Hon. T. C. THEOPHANOUS Oika Jika) - I
support Mr Power's amendment on the basis tha t
the provision is a sop to the Australian Medical
Association, which supports physiotherapists but
not chiropractors and osteopaths. I have received
some figures from the Accident Compensation
Commission which indicate the frequency of
chiropractic use of the system from April 1990 to
March 1991 compared with other treatments for the
same period. There were 998 claims for chiropractic
treatments during that period and 4198 for
physiotherapists. Chiropractic claims were less than
25 per cent of the claims made for physiotherapists.
Fewer than 0.8 per cent of referrals were made to
chiropractors. The Australian Medical Association
maintains a bias against chiropractors and
osteopaths, and in doing so it is out of step with the
academic community, which has been widely
supportive about this field in publications.
Hon. W. A. LANDERYOU (Doutta Galla)-I
support the amendment moved by Mr Power. The
clause should be deleted. I remember the debates on
the recognition of chiropractors and osteopaths
when eventually permission was granted for their
services to be made available to injured workers. It
is surprising that organised medicine has been able
to influence the government in this way. There are a
number of ways of treating injured backs: firstly, by
traditional Western medicine and university-trained
practitioners - my understanding is that the
courses for osteopaths and chiropractors are of the
same length as that model.
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No-one can claim to have a 100 per cent success rate
with human backs. There are thousands of
Victorians who can attest to quick relief from pain as
a result of treatment by chiropractors or osteopaths.
It is clear that it is not in the interest of the public of
Victoria to remove the right for workers to elect to
go to a chiropractor or an osteopath. Although the
Chamber has been meeting for ludicrous hours,
during the past three weeks it has heard the
coalition's great promises about freedom of choice.
The clause takes away the freedom of choice of those
who wish to use chiropractors and osteopaths. It
wipes out the established right of people without
really advancing the cause. Why are we turning
back the clock? It is not in the interests of the public.
One would have thought there would be a public
hearing or perhaps an all-party Parliamentary
committee or a specific committee to hear all the
arguments.
I appreciate that this is a multifaceted argument
from the conservative and traditional points of view
on one side and members of the Chiropractors
Association of Australia (Victoria) on the other. In
fairness to injured workers, they should be able to
seek recognised treatment of their choice. Medicine
takes many forms, whether it be traditional or
chemical treatment. From my experience
apprOXimately 50 per cent of successful treatment is
achieved through faith. If a patient has faith in the
practitioner that is half the battle. The rest is up to
nature and the type of treatment that a patient
receives.
The Committee should back away from this clause
and accept the amendment moved by Mr Power. If
the matter is important a term of reference should be
sent to a relevant Select Committee or joint
investigative committee, or a reflective group of
Parliamentarians should be asked to examine the
matter.
In the interim I suggest the Committee should
accept the amendment. A review of the various
claims and counterclaims on this issue should be
examined by an impartial group, and I can think of
no better group than a joint investigative committee
of this Parliament.
Earlier I said medicine is 50 per cent faith, and I
recall saying words like that not so long ago when
Parliament - The CHAIRMAN - Order! Mr Landeryou is
now becoming repetitious. A few moments ago he
said Parliament has been sitting long hours. If he has
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no new material, I ask him to wind up as soon as
possible.
Hon. W. A. LANDERYOU - I have nowhere
near finished my new material. I was reiterating the
point that it is not only in the interests of the public,
injured workers and practitioners but also in the
interests of the WorkCare scheme that we should
adopt this procedure. It seems to me that the
government has been long and loud in proclaiming
how interested it is in ensuring that costs are
minimised.
It is a matter of fact that workers who are able to

receive treatment for back injuries by this group of
qualified people in our society do so at a cheaper
cost than the amounts paid to traditional medical
practitioners. In that context it is important that
honourable members remember why Parliament
adopted the provision in the first place. Freedom of
choice, which we have heard a lot about recently,
and the question of costs are two important aspects.
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Smith,Mr
Stoney,Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Or
Wilding, Mrs (Ttller)

Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr
Cox,Mr
Craige,Mr
de Fegely, Mr

Noes, 12
Henshaw, Mr (Ttller)
Hogg, Mrs
Ives, Mr
Landeryou, Mr
Mewn, Mrs
Mier,Mr

Nardella, Mr
Power,Mr
Pullen,Mr
Theophanous, Mr
Walpole, Mr (Ttller)
White,Mr

Pairs
Davis,Mr
Skeggs,Mr

Davidson, Mr
Kokocinski, Ms

Amendment negatived.
Clause agreed to; clauses 26 to 28 agreed to.

It seems to me that if the government has a problem

Clause 29

with the standards or the training methods of this
group of professional people it should say so, and it
should take steps to correct what it sees as
something that is wrong; alternatively, if it finds that
the problem is complex it should refer the matter to
a joint investigative committee.

Hon. T. C. THEOPHANOUS Gika Jika) - I
move:

Finally, any proposal that is driven purely on the
basis of economy, as this Bill is, achieves the reverse
of what is intended, and this is an example of that.

The omission of the words will require the authority
to give notice to a worker of any changes, including
the dropping of benefits and so forth.

Mr Theophanous provided statistical evidence to the
Committee suggesting that a large number of people
gain relief and satisfaction from this group's
treatment of injuries and return to work earlier,
quicker and cheaper. I should have thought on that
ground alone, together with all the reasons the
government has proposed to justify other
substantive amendments, the amendment moved by
Mr Power would automatically appeal to the
government.

Amendment negatived; clause agreed to.

Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr (Teller)
BirreIJ, Mr

Forwood,Mr
Guest,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr

87. Clause 29, page 99, lines 5 to 11, omit all words and
expressions on these lines.

Clause 30
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
88. Clause 30, page 99, lines 24 to 27, omit all words
and expressions on these lines.

The amendment will remove the requirement that
the worker's doctor must specify the total duration
of the incapacity. The words should be omitted
because a doctor is expected to make an unrealistic
estimate, quite often at the beginning of the
treatment, when he may not be able to specify the
duration of the incapacity. Often injuries take quite
some time to settle down. Any time nominated by
the doctor can be nothing more than an estimate and
that can later be used against the worker as evidence
in court. If surh an outcome arose it would be a
travesty of the intentions of the Bill. I am sure that it
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is not the intention of the Minister that any estimate
of a treating doctor be used later as evidence against
a worker.

Clause 31

compensation if he accepts an interim settlement. It
does not make sense to discuss interim settlements
and then have a provision by which a worker must
forgo all his or her rights. I am not sure that that is
what the Minister intended. I constructed the
amendment to give him the opportunity of making
the necessary change, if that was not his intention.

Hon. T. C. THEOPHANOUS Oika Jika) - I
move:

Amendment negatived; clause agreed to; clause 32
agreed to.

Amendment negatived; clause agreed to.

89. Clause 31, page 99, line 33, and page 100, lines 1 to
36, and page 101, lines 1 to 11, omit all words and
expressions on these lines and insert "After section 115 of the Principal Act insert _".

The amendment will have the effect of reinstating
the objective formula used to determine workers'
redemptions and of leaving the amounts to be
determined by the authority. It is a question of
principle. There was a formula that everybody
understood. It meant that settlement rights could be
clearly stated. A person over 55 years of age was
entitled to half of a lump sum payment and a
proportionate amount in weekly payments. The
formula has now been replaced by a system that
essentially leaves the settlement in the hands of the
authority. Many workers have been able to use the
old system, particularly that aspect relating to the
self-employment program which has been most
successful, to gain redemptions. With assistance
from the authority under the formula that existed
they have been able to start up businesses. The
opposition opposes returning the power to the
authority.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The government does not accept the
thrust of what Mr Theophanous is putting to the
Committee. It is the government's considered view
that the new provisions give considerable flexibility
to both the worker and the authority. On that basis
the government intends to pursue the new
provisions.
Amendment negatived.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
92. Clause 31, page 102, lines 4 to 7, omit all words and
expressions on these lines and insert "to any further compensation or other payment
under this Act".

The amendment will remove the requirement that a
worker must forgo all his or her rights for any future

Clause 33
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
93. Clause 33, page 104, lines 1 to 20, omit all words and
expressions on these lines and insert "(2) The worker must obtain the medical certificate
within 14 days of being required to do so.
(3) The Authority or an employer must not require
the medical certificate from a worker more
than once in any period of 3 months.".

This is simply a protection. Under the Act, the
authority decides its own doctor for the second
medical certificate. The amendment allows the
worker to decide on a doctor to provide to the
authority a second medical certificate and limits the
time frame to three months. It is normal in the first
instance for a worker to be given the opportunity to
provide a second medical opinion from the medical
practitioner of his choice.
Committee divided on omission (Members in
favour vote No):

Ayes, 26
Asher, Ms (Telltr)
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr (Telltr)
Bowden,Mr
Brideson, Mr
Connard, Mr
Cox,Mr
Craige, Mr
Davis, Mr

de Fegely, Mr
Forwood,Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Or
Wilding, Mrs

Noes, 13
Davidson, Mr
Henshaw,Mr
Hogg, Mrs

Nardella, Mr
Power,Mr
Pullen, Mr
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Ives, Mr (Teller)
Landeryou, Mr (Teller)
McLean,Mrs
Mier,Mr

Theophanous, M r
WaJpoJe,Mr
White,Mr

Skeggs,Mr

Kokocinski, Ms

Pair

cross-references; amendment No. 9 provides that a
person may recover damages under the new
arrangement if the injury is a serious injury and it
occurs on or after 1 December 1992, or it occurs
before 1 December 1992 and does not become
known until on or after that date.
Amendments agreed to.

Amendment negatived.
Clause agreed to; clauses 34 to 45 agreed to.

94. Clause 46, page 110, line 26, omit "$184,740" and
insert "$295 000".

Clause 46
Hon. R. M. HALLAM (Minister responsible for
WorkCare) -1 move:
5.

Hon. T. C. THEOPHANOUS (Jika Jika) - 1
move:'

Clause 46, after line 16 insert '(1) In section 135(1)(b) of the Principal Act, after
"83(2)" insert "as in force immediately before
the commencement of section 46 of the
Accident Compensation (WorkCover) Act
1992.".'

The amount prescribed for pain and suffering is
$184 740. It may seem a reasonably high amount but
when one considers the sorts of injuries that may
potentially be payable under actions for damages for
pain and sufferin~ it may not be a significant
amount for fairly horrific sorts of injuries.
More importantly, the proposal in the amendment
which provides for a maximum of $295 000 for pain
and suffering under common-law claims is in line
with the Transport Accident Commission guidelines.

6.

Clause 46, lines 19 and 20, omit "recover pecuniary
loss in accordance with sub-section (1)," and insert
"to which sub-section (1) applies,".

7.

Clause 46, line 21, after "135A" insert ", and any other that suit him and leave out things that do not suit
. him. He has adopted some elements of the New
relevant provisions,".

8.

Clause 46, page 109, line 2, after "section" insert "or
section 135(1)".

9.

Clause 46, page 109, lines 3 to 5, omit proposed
sub-section (2) and insert "(2) A worker may recover damages in respect of
an injury arising out of, or in the course of, or
due to the nature of, employment (a) if employment of that nature was a
significant contributing factor, and the
injury is a serious injury and arose on or
after 1 December 1992; or
(b) if the injury is a serious injury and arose
before that date but the incapacity arising
from the injury did not become known
until that date or a later date.".

The amendments maintain the current common-law
provisions for persons injured in transport accidents.
Amendment No. 5 is technical and retains
compensation for pre-1 December 1992 journey
accidents.
Amendment No. 6 is also technical and clarifies that
the new common law right applies after 1 December
1992. Amendments Nos 7 and 8 correct

The Minister seems to put into the legislation things
South Wales scheme, but not others. He has adopted
the standard set out in the American Medical
Association applicable to the Transport Accident
Commission but has applied the figure of 5 per cent
instead of 10 per cent. The amount allowed for
common-law claims under the Transport Accident
Commission is $295 000, which is a reasonable level.
Amendment negatived.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) -1 move:
10. Clause 46, page 113, after line 21 insert"(18) U judgment is obtained, or a compromise or

settlement made in proceedings in respect of
an injury, the Authority or self-insurer is not
liable(a) where pecuniary loss damages are awarded,
to make payments under section 93A, 938
or 93C in respect of the injury; or
(b) where pain and suffering damages are
awarded, to make payments under section
98 or 98A in respect of the injury.".
11. Clause 46, page 113, line 22, omit "(18)" and insert
"(19)".
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12. Clause 46, page 114, lines 6 to 12, omit proposed

sub-section (1) and insert"(I) This section applies to(a) proceedings to which section 135(1) as in
force immediately before the
commencement of section 46 of the
Accident Compensation (WorkCover)
Act 1992 applies that had been
commenced before, but the hearing of
which had not begun before, that
commencement; and
(b) proceedings (other than proceedings to
which section 135(1) as in force after the

commencement of the Accident
Compensation (WorkCover) Act 1992
applies) commenced on or after 1
December 1992 to recover damages in
respect of an injury arising before that
date.
(2) A worker who is, or the dependants of a
worker, who are, or may be, entitled to
compensation in respect of any injury arising
before 1 December 1992 shall not, in
proceedings in respect of the injury, recover
any damages except in accordance with this
section or section 135(1) or section 13SA.".
13. Clause 46, page 114, line 13, omit "(2)" and insert
"(3)".
14. Clause 46, page 114, line 13, omit ", or the

dependants of a worker,".
15. Clause 46, page 114, line 16, omit "under" and insert

"in accordance with".
16. Clause 46, page 114, lines 24 to 31, omit proposed

sub-section (3).

Amendment No. 10 makes it clear that there are no
further liabilities to pay comparable compensation
after damages are obtained. Accordingly, payments
are no longer required to be made under proposed
sections 93A, 93B or 93C. Amendment No. 11
corrects a cross-reference. Amendments Nos 12 to 16
refer to common-law writs currently in the system in
respect of common-law conferences. Amendment
No. 12 specifies proceedings to be identified in the
run off. Amendment No. 13 corrects a
cross-reference.
Amendment No. 14 is technical in that it omits the
reference to dependants. Compensation is not
payable to them because they do not come under
common law, but they can sue through the Wrongs
Act. Amendments Nos 15 and 16 correct
grammatical mistakes.

Hon. T. C. THEOPHANOUS Oika Jika) - I ask
the Minister to explain the intent of new clause 46(2).
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I am advised it establishes
1 December as the cut-off date for the new
common-law provisions being introduced by
WorkCover.
Amendments agreed to.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
17. Clause 46, page 114, line 37, after "1992" insert "or

the commencement of the proceedings, whichever
is the la tter".

The amendment allows for conciliation of
proceedings commenced after 1 December 1992, and
for that conciliation to take place within three
months.
Hon. T. C. THEOPHANOUS Oika Jika) Mr Chairman, in speaking to Mr Hallam's
amendment No. 17, I shall speak to my
foreshadowed amendment No. 95, which would
mean that in proposed new clause 46(4)(a) the
authority or self-insurer would be required to make
an offer of settlement or compromise of a claim in
any proceedings to which the settlement applies,
and communicate such decision to other parties. The
Minister's amendment may mean that the authority
refuses to make an offer and there is no recourse to
the court.
Clause 46 provides that the authority approve
parties attending a conference at which the authority
or self-insurer may present a compromise, but there
is no mention of the authority making an offer of
settlement. The opposition is concerned that the
conference may take place and the authority may
not make an offer. There would be no capacity to
take the case to the court because the provisions
have not been fulfilled, yet a settlement or
compromise has not been reached.
Will the Minister advise the Committee what would
happen if the authority refused to make an offer and
the worker wanted to proceed with his claim in
contravention of the clause?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - The hypothetical situation
Mr Theophanous has just described is not able to
come about because the authority has an obligation
to make an offer.
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Under other provisions it is possible for the claimant
to take the matter to a court even though a
compulsory conference has not been held.
Mr Theophanous is inviting the Committee to defeat
the whole purpose of the clause. The government
does not accept the thrust of what he says or his
amendment.
Hon. T. C. THEOPHANOUS Oika Jika) -If
what the Minister is saying is correct, I have no
difficulty. Will the Minister indicate the proposed
section of the Act which says that the authority must
make an offer of settlement or compensation, or give
me an assurance that he will take whatever
administrative action is required to ensure that the
authority will make an offer of settlement or
compromise?
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - As Minister I have the capacity to give
a direction on that precise issue to ensure that an
offer is made, and I give the honourable member
and the Committee an undertaking that that will be
the case.
Amendment agreed to.
Hon. T. C. THEOPHANOUS Oika Jika) - I
move:
95. Clause 46, page 114, lines 32 to 38, and page 115,
lines 1 to 4, omit all words and expressions on
these lines and insert -

"(4) Within three months after the commencement
of section 46 of the Accident Compensation
(WorkCover) Act 1992 or such longer
reasonable period as may be approved by the
Authority or self insurer, the parties must
attend a conference at which the Authority or
self insurer must either (a) make an offer of settlement or compromise
of a claim in any proceeding to which the
settlement applies; or
(b) communicate to the other party or parties a

decision to make no such offer and, the cowt must not commence to hear such
proceedings unless this sub-section has been
complied within....

Amendment negatived.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
18. Clause 46, page 115, after line 4, insert -
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"(5) The Minister -

(a) may appoint persons to act as conciliators fo
the purposes of sub-section (4); and
(b) may give directions about the procedures

for conferences under that sub-section....

The amendment is simply a matter of clarification. It
empowers the Minister to appoint conciliators to the
compulsory conferences for the run-off process.
Hon. T. C. THEOPHANOUS Oika Jika) - The
Minister's amendment is already included, but it is
important for me to put on the record that the
opposition opposes it. The Minister should not have
the power to appoint conciliators and then give
directions about the procedures for conferences.
Now that I have given some thought to it, I recall
that the Committee earlier divided on the Minister's
power to appoint medical panel members.
Hon. R. M. Hallam - I think it was conciliators
also.
Hon. T. C. THEOPHANOUS - The opposition
opposes the notion that the Minister can appoint
conciliators and medical panels. As I have shown in
the second-reading debate and in the Committee
~tage, it i~ cle~r that, if nothing else, the real power
In the legIslation rests with two bodies, the
bureaucracy, of which the conciliator is a part, and
the medical panel - the government-appointed
doctor. Under this proposal the Minister has the
power to directly appoint a senior doctor to a
med~c~l panel and also has the power to appoint
conohators.
There is potential for political abuse. Not only has
the Minister the power to appoint who will be part
of what is supposed to be an independent process,
but he has given himself legislative power to issue
directions about the procedures for conferences.
With regard to medical panel members, the Minister
was not prepared to concede procedures about
issuing guidelines. It is clear that what amendment
No. 19 does, as it did with the medical panels, is to
give the Minister power of direction. The opposition
opposes that strenuously.
Hon. B. W. MIER (Waverley) - I support
Mr Theophanous in his opposition to the
amendment. Once again conciliators, who are
appointed by the insurer, will have jurisdiction over
~~ determination of the damages incurred by an
mJured worker. As I have pointed out in the
second-reading debate and on previous clauses in
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Committee, the provision turns back the system to
1930 and 1938. In 1938 the Dunstan government
amended the old Workers Compensation Act and
established a workers compensation court. They
discovered that conciliators flouted the system:
insurance company agents would go out to injured
workers and offer them outlandish settlements for
the types of injuries incurred. The government
legislated against that sort of practice.
The two key factors are the conciliator and the
medical panel. The medical panel takes away the
right to use a true medical practitioner or specialist
in the role of a witness when the panel is used as a
mechanical device to determine the nature and
degree of injury. Those two factors will bring about
an unfair and undemocratic determination and, I
would say, an illegal determination of compensation
that should be granted to injured workers.
Hon. R. S. IVES (Eumemmerring) - This
represents almost the last plea to loosen up the
system; this is throwing the baby out with the bath
water. The amendment gives great power to
conciliators. Checks and balances are required. The
opposition is asking for the system to be loosened
sufficiently to provide some independent authority.
Committee divided on amendment:
Ayes, 26
Asher, Ms
Ashman, Mr (Teller)
Atkinson, Mr (Teller)
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
B(1wden, Mr
Brideson, Mr
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr

de Fegely, Mr
Forwood, Mr
Hall,Mr
Hallam, Mr
Hartigan, Mr
Knowles, Mr
Smith, Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Dr
Wilding, Mrs

Noes, 13
Davidson, Mr
Henshaw, Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr
McLean, Mrs (Teller)
Mier, Mr

Nardella, Mr (Teller)
Power, Mr
Pullen, Mr
Theophanous, Mr
WalpoJe, Mr
White,Mr
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Skeggs,Mr

Kokocinski, Ms

Amendment agreed to.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
19. Clause 46, page 115, line 5, omit "(5)" and insert "(6)
In proceedings to which this section applies,".

The amendment is technical and clarifies the
proceedings that must go to a compulsory
conference.
Amendment agreed to.
Hon. T. C. THEOPHANOUS Gika Jika) - I
move:
96. Clause 46, page 115, line 12, after IseU-insurer"
insert "incurred after the date on which the offer
was made".

It is not clear in this clause whether it is only the

costs of the authority that have actually been
incurred from the time of refusal of the offer that are
payable. I do not know what the Minister had in
mind in this provision. Subclause (5) states:
Where a judgment or order for damages is made by the
court(a) in an amount that is not more than 120 per centum
of the amount of the offer, the worker, or
dependants of the worker are liable to pay ...

The words the amendment will insert in the clause
will correct the case of a worker having to pay 120
per cent of what he has been offered in a conference
settlement by the authority when that worker
decides to settle the case in the courts. It will provide
that if that worker goes to court and does not receive
more than 120 per cent of what he has been offered
by the authority he will be liable to pay the court
costs.
Although I am not sure whether there is justification
for this, I am certain that the costs awarded to the
authority should not include costs that were
incurred prior to the offer being made by the
authority.
It is a double penalty. It is saying to the worker that
if he does not accept this offer and decides to take
the risk by going to court, the big stick will be held
against him if he loses the court action or gets less
than 120 per cent. As a result, all that was offered to
him would be swallowed up in court costs. I cannot
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imagine the Minister accepting the amendment, but
I would like him to clarify whether my analysis is
correct.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I am able to confirm that what
Mr Theophanous outlined to the Committee is the
case. We intend for a worker to pay costs all the way
back to the commencement of proceedings if he does
not get 120 per cent or more of the offer.
The legal profession would argue strenuously that
should not be the case and the cost penalty should
be made from the point of time the offer was made.
But this is not a one-way street. Two sides are
involved in this, and there are risks in costs if the
original offer is not in the ball park area of costs. The
cost penalty works the other way as well. If there
were a minor penalty in respect of the claimant
chancing his or her arm with the courts there would
be no discipline at all. In having the matters come to
settlement, we are trying to have a fair and speedy
resolution of the massive number of claims. It
seemed to us that the best way of doing that was to
have the authority determine real offers, knowing
that if they were not within the ballpark area there
would be a substantial penalty, but at the same time
if those to whom the offer is made want to chance
their arm with the courts, there is some downside as
well. The policy is faithfully captured in the Bill.
Hon. B. E. DAVIDSON (Chelsea) -The
problem with this situation is where there are
massive differences in the capacity to pay and
withstand costs between an injured worker who
may be a shop assistant or a sales representative on
the one hand, and a major corporation on the other.
What will begin to happen in this field is that after a
few orders for costs were made against the worker,
the worker would be forced into accepting whatever
offers were made.
Instead of having a history of offers that are made in
the correct ball park, the offers will be sliced
downwards because the parties will know they will
have to accept that or nm the risk of incurring heavy
penalties.
An ordinary worker has no option. A worker on
about $350 a week, who has spent some time off
work as a result of being injured, will not have too
much in the way of resources to pay court costs,
which are substantial. I do not know many lawyers
who work on the cost basis of $350 a week, and the
costs involved in these court cases are certainly large.
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I guess it is a situation where large employers can
afford a loss or two in their endeavour to establish a
market price. I am quite sure they would be happy
to do that if they had to force the ballpark figure
down.
Hon. R. M. Hallam - The employer is not
involved at all.
Hon. B. E. DAVIDSON - Their millions are. It is
an adversarial situation. There are two sides to the
question. They are not both on the one side. The
government's legislation, unless I am wrong, is
directed at costs and how costs are "attributed.
Legislation of this kind should be predicated on a
fair deal for the people who are injured. In an
adversarial situation, obviously one side of the
protagonists will try to keep the costs down and the
other will try to get as much as is possible for that
injury.
If a worker feels aggrieved that the offer made under
this system is not appropriate because it is too
small - after all, the injured worker knows what his
pain and suffering is - and he decides not to accept
the offer and goes to court, at least in the initial
stages of the operation of this legislation it may be
that there is an adverse judgment, for whatever
reasons - it may be the worker is not terribly good
at expressing himself -and the worker gets 110 per
cent of the offer that he did not believe was
satisfactory in the first place. In that case there is a
double penalty to the worker. In addition the worker
will have to pay both the court costs and the costs
incurred prior to the original offer being made.
It seems to me that the amendment moved by
Mr Theophanous does not really do the intention of
this legislation any great harm. All it does is make
the person who is opting to go to court if, once
again, he gets less than 120 per cent of the original
offer, pay the extra costs for that court involvement.
That would be eminently reasonable, and I would
have thought it would not tear down the walls of
Jericho.

Perhaps the Minister might in good faith accept the
amendment. It will not harm the legislative program
and it would appear to be no more than just. If the
Minister really wanted to take a liberal line, the
worker should not be paying extra costs at all.
Nevertheless, that is the amendment, and it seems to
me to be entirely reasonable and not hard-headed.
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Hon. R. S. IVES (Eumemmerring) - I have
difficulty with this. The legislation on every occasion
is tilted unnecessarily against the worker. The costs
that might be attributed against the worker are a
threat to him. Obviously, the worker will not have
the capacity to pay. I support the amendment.
Committee divided on amendment:

Ayes, 12
Nardella, Mr
Power, Mr (Tell")
Pullen, Mr (Tell")
Theophanous, Mr
Walpole,Mr
White, Mr

Davidson, Mr
Henshaw, Mr
Hogg, Mrs
Ives, Mr
Landeryou, Mr
Mier, Mr

Noes, 26
Asher, Ms
Ashman, Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden, Mr (Teller)
Brideson, Mr (Teller)
Connard, Mr
Cox, Mr
Craige, Mr
Davis, Mr

de Fegely, Mr
Forwood, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles, Mr
Smith, Mr
Stoney, Mr
Storey, Mr
Strong, Mr
Varty, Mrs
Wells, Dr
Wilding,Mrs

Pairs
Kokocinski, Ms
McLean, Mrs

Skeggs, Mr
Guest, Mr

Amendment negatived.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
20. Clause 46, page 115, line 18, omit /1(6)/1 and insert
/1(7)/1.

21. Clause 46, page 115, line 26, omit /1135(7)./1 and
insert /l135A(7)./I

These are technical amendments and they correct a
cross-reference.
Amendments agreed to; amended clause agreed to;
clauses 47 and 48 agreed to.
Clause 49
Hon. T. C. THEOPHANOUS Uika Jika) - I
move:

97. Clause 49, page 117, line 38, after this line insert-

A worker may refer a question as to the
adequacy of a rehabilitation service provider
or the rehabilitation process to a Conciliation
Officer under Division 2 of Part Ill.".

/1(10)

The rehabilitation proposal in the Bill is essentially
an employer-run rehabilitation system, which means
that workers essentially have two choices: either
they have rehabilitation officers appointed by the
authority or rehabilitation programs developed by
the employer.
An employer-run rehabilitation program will be
undertaken by the claims agent and contracted out
to private providers of rehabilitation. I have already
mentioned that under that type of system there is a
problem of confidentiality. The rehabilitation
provider may have medical information available to
him. If that rehabilitation provider is also an
employee of the employer there is a clear conflict of
interest in the provision of the rehabilitation
services. That is unlike the current Victorian
Accident Rehabilitation Council, which is an
independent body and which provides an
independent rehabilitation process. Under the
proposed system, rehabilitation will become a
matter for either an employer or the authority. The
amendment inserts a provision into the Bill dealing
wi th fairness.
When 1 was drafting the amendment I considered
including a power for the worker to seek a new
rehabilitation officer. At present if the worker is
unhappy with his rehabilitation officer he cannot ask
for another officer with whom he may be more
satisfied. Although the amendment would have
been of assistance 1 thought the Minister was
unlikely to accept it.
I recognise that the Bill seeks to appoint a
conciliation officer. Notwithstanding my criticism of
the establishment of the position of conciliation
officer, I could see some merit in having an appeal
mechanism whereby the worker could refer an issue
to that officer. It is important that the Minister
recognise the need for a dispute with the
rehabilitation service provider to be referred to the
conciliation officer for determination.
Since the conciliation officer pOSition will be
established as an independent person reporting to
the Minister, I have no doubt the Minister will
appoint only independent people to those positions.
The Minister should extend to those conciliation
officers the capacity to decide where the
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rehabilitation dispute arose, to decide on a different
rehabilitation provider or change the rehabilitation
service or process.
At times all human beings have strained
relationships. The relationship between the
rehabilitation officer and the employee may fall into
that category for one reason or another. At present if
disagreements arise there is no appeal mechanism.
What will happen if the worker decides he is being
pushed too hard by the conciliation officer? He may
feel the officer is treating him unfairly. The worker
has the choice of staying on the program or leaving
it and automatically being cut off from benefits.
There is no capacity to appeal. There is no capacity
tosay-Hon. R. M. Hallam - Let me respond.
Hon. T. C. THEOPHANOUS - Do you accept
the amendment?
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Hon. T. C. THEOPHANOUS Gika Jika) - I f the
Minister is relying on the definition of "dispute" on
page 57 I express my concern about it because the
definition states:
"dispute" means a dispute in connection with a claim
for compensation between the person who makes the
claim and the person on whom the claim is made ...

The dispute clearly refers to any claim for
compensation, but there may be the payment of
weekly benefits and no claim for damages beyond
that. Consequently it would take a wide reading of
that provision to convince me that a conciliation
officer would be able to act in that circumstance
using the definition of "dispute".
It is indicative of the small-mindedness of the
Minister that he agrees with the explanation but is
not prepared to concede the amendment. I am
interested to learn at what point the referral system
occurs for the worker to refer an issue to an officer.

Hon. R. M. Hallam - I will respond.
Hon. T. C. THEOPHANOUS - You can respond
in good time.
Hon. R. M. Hallam - You have made the point
three times.
Hon. T. C. THEOPHANOUS - I do not believe I
have. I am referring to the incapacity of a worker to
be able to discuss with anyone the deficiencies in a
rehabilitation program. Short of leaving the
program, action which would cut him off from
benefits, he has no person to whom he can appeal. I
believe the conciliation officer would be capable of
performing that task and his role would be in
keeping with other provisions in the Bill.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I am advised that the amendment is
superfluous. A worker already has the capacity to
refer a dispute relating to a rehabilitation service
issue to a conciliation officer.

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - All I can do is confirm that it is the
government's intention that the definition of
"dispute" in clause 53 is intended to include
disputes relating to rehabilitation. We are really
looking at a belt and braces approach because the
disputes will be referable irrespective of how they
are derived. I suggest the concerns of
Mr Theophanous are already accommodated by the
Bill.
Amendment negatived; clause agreed to; clauses 50
to 62 agreed to.
Clause 63
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
22. Clause 63, line 12, before '1t" insert "(1)".

This is a grammatical amendment.
Amendment agreed to.

Hon. T. C. Theophanous - Under what clause?
Hon. R. M. HALLAM - I refer you to Division 2
of Part ill. I also refer you to page 57 where there is a
definition of "dispute". It is certainly intended to be
wide enough to capture a dispute of the nature to
which you have referred. So there is an appeal
mechanism for a rehabilitation service. The Bill
provides for a conciliation officer to resolve that
matter.

Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
23. Clause 63, page 127, line 7, omit "46(2)" and insert
"46(3)".
24. Clause 63, page 127, line 13, omit "46(2)" and insert
"46(3)".

The amendments are technical.
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Amendments agreed to.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
25. Clause 63, page 127, after line 13, insert -

'(2) In section 85 of the Constitution Act 1975, after
sub-section (8) insert "(9) Section 63 of the Accident Compensation
(WorkCover) Act 1992 alters or varies this
section to the extent necessary to limit the
jurisdiction of the Supreme Court as specified
in that section and has effect as a direct
amendment of this section.".'.

The amendment to the Constitution Act is a
technical adjustment which is to be inserted out of
an abundance of caution following amendments to
the Bill that may have altered its impact upon the
jurisdiction of the Supreme Court. The amendment
is made openly, and I specifically alert the
Committee to it. The inserted words in section 85 of
the Constitution Act will be repealed in the next
session of Parliament and the appropriate provision
relocated in the Accident Compensation Act 1985.
Amendment agreed to; amended clause agreed to.
Clause 64
Hon. T. C. THEOPHANOUS Uika Jika) - I
move:
103. Clause 64, page 127, line 21, after ''Tribunal'' insert
"except as otherwise provided in section 42(2) of
the Principal Act as amended by this Act".

The effect of the amendment will be to allow the
Accident Compensation Tribunal to continue its
operations and to hear existing cases.
I refer to the issue I canvassed with the Minister
responsible for WorkCare about the significant job
that has been done by the tribunal and the rich
history it has of resolving such cases, going back to
1914. The amendment will allow the tribunal to
continue to resolve cases and to assist in the problem
the Minister identified in the County Court when he
referred to the enonnous backlog of cases there. The
Minister has already made it known to honourable
members that the Chief Judge of the County Court
has approached him asking him to amend the Bill so
that cases that have already been lodged with the
tribunal and could easily be dealt with by that
tribunal may be sent to the conciliator. That request
has been made to overcome the problem of the
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backlog of cases and to treat fairly people who have
lodged an application with the tribunal.
It is a bit much to abolish a tribunal overnight, with
the consequent abolition of judicial pOSitions, and at
the same time force people to go to a different court
that does not have a history of dealing with such
cases. The current position would result in people
having to wait for however long it takes to appear
before the County Court when the machinery for
dealing with the cases is already in place. The
machinery could easily be left in place.
The CHAIRMAN - Do I understand
Mr Theophanous correctly to say that he seeks to
retain a particular organisation that another part of
the Bill before the Committee has already abolished?
I believe the amendment must be out of order. I do
not believe you can proceed with it in such
circumstances.
Hon. T. C. THEOPHANOUS - The amendment
will result in the tribunal being retained. We have
not dealt with the transitional aspects.
The CHAIRMAN - You should have moved an
amendment much earlier in order to bring up this
amendment. I think it has been dealt with but I am
happy to hear arguments that suggest I am wrong.
Hon. T. C. THEOPHANOUS - I suggest,
Mr Chainnan, that what you have said is not correct.
What was dealt with earlier was a different issue
relating to the use of conciliators; that is, sending
people to conciliators compulsorily rather than to
the County Court under the traditional
arrangements.
The CHAIRMAN - Order! I understood you to
be referring to the Accident Compensation Tribunal
which, in a previous clause before the Committee,
was abolished. If that is the case, I do not believe you
can move an amendment that would, in a sense,
bring back that tribunal, unless you have been
successful in amending an earlier clause.
Hon. T. C. THEOPHANOUS - Can you tell me
which clause abolished the tribunal?
The CHAIRMAN - Proposed new section 42(2)
on page 48, which has been dealt with. The cases
that were dealt with by the tribunal will now be
dealt with by the County Court. In order to proceed
with the amendment you are currently discussing
you would have had to amend that earlier clause. I
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believe you cannot deal with the amendment under
the circumstances.
Hon. T. C. THEOPHANOUS - I do not believe
proposed new section 42(2) abolishes the tribunal; it
just takes matters from it.
The CHAIRMAN - The advice I am getting
from the Clerks is that I am right, but we shall wait a
few minutes.
The latest advice I am getting is that it may be in
order for you to move the amendment.
Hon. T. C. THEOPHANOUS - I thank the
constitutional lawyer who helped me, that is, the
Parliamentary Counsel.
The CHAIRMAN - Order! Perhaps you could
show your gratitude by being brief.
Hon. T. C. THEOPHANOUS - The amendment
will provide for the Accident Compensation
Tribunal to continue its work for a short time by
handling cases that have been before it. The
amendment keeps the tribunal in place. It is not a
transitional measure; it maintains the tribunal in
place. It will provide an option for the Minister
because cases may be heard before the tribunal if he
so desires.
The amendment has been moved not only because
of the transitional problems but also because the
opposition considers it to be inappropriate to abolish
courts. It sets a bad precedent.
The CHAIRMAN - Order! I think
Mr Theophanous has now strayed a little. He has
completed his case and in the interests of proceeding
with the Bill I ask him to round off his remarks.
Hon. T. C. THEOPHANOUS - My amendment
will allow the tribunal to continue to hear existing or
future cases. It is appropriate for that tribunal, given
its history and success, as its recent annual report
shows, to continue.
Amendment negatived.
Hon. T. C. THEOPHANOUS Oika ]ika) - I
move:
104. Clause 64, page 128, lines 12 and 13, omit
''Victorian WorkCover Authority" and insert
"County Court to be administered by the Registrar
of the County Court in accordance with the
County Court Act 1958".
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The effect of this amendment is to take out of the
Victorian WorkCover Authority funds which have
been vested there by way of widows funds, and
about which I spoke in the second-reading debate.
The amendment would allow for the widows fund
to be held by an independent authority, that is, a
trust established under the County Court
jurisdiction. If the Minister is not prepared to
countenance maintaining the existence of the
Accident Compensation Tribunal, the next
appropriate body for these funds would be a similar
judicial body such as the County Court which is in
effect taking over the role of the judicial body that
the Accident Compensation Tribunal took over.
This is a most important issue and goes to a set of
principles relating to the appropriate use of funds. I
have raised this issue with the Minister and in
answer to a question from me in this House some
time ago, he said that the Victorian WorkCover
AuthOrity was an independent body, and therefore
there was no difficulty.
That is not an appropriate response because the
WorkCover authority may well be an independent
authority, but that is not the point I was making. The
point I made in my question was that the same body
responsible for fighting the case with the widow is
the body that then gets to take the funds and
administer them on behalf of the widow.
I am not sure whether the Minister is aware, but
there is no automatic weekly payment. The widow
has the right to come to the trust and seek a special
payment, for instance, for household goods or
something else required. The trust has the capacity
to provide a one-off payment for various
requirements that the widow may have.
In my second-reading contribution I referred to how
successful the widows fund was in respect of its
social and portfolio function. The Minister said, "So
is WorkCare, or the ACC".
Hon. R. M. Hallam - I think I said the TAC.
Hon. T. C. THEOPHANOUS - Irrespective of
that, we are talking about a very successful
management of $150 million which does not belong
to the Minister or to me but to the widows of injured
workers. That money will be handed over to the
authority that they had the dispute with in the first
place.
All future income into that fund will go to the fund.
The Minister has not answered my question. How is
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it fair for the body against whom you fight the case
then to take your money and administer it on your
behalf? You have to go there and ask them for a
handout, cap in hand, whenever you require a
payment from them.
This is patently unfair and it is an issue that will
return to haunt the Minister because these people
will not cop it. It is their money, not ours. The
government has not even bothered to establish
trustees within the WorkCover authority to
administer the funds. There is not even the sort of
responsibility felt by trustees when a trust fund of
this sort is established.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - This is not the first time
Mr Theophanous has raised the issue with me. 1
thought 1 had actually responded at some length on
the matter he raises. It is true that the Accident
Compensation Tribunal fund has a capital balance of
about $150 million. I have no reason to doubt that it
has been extremely well managed.

Hon. B. W. MIER (Waverley) - I want to relate
to the Committee my experience with a fund
managed by the Plumbers and Gasfitters Employees
Union of Australia. It is a very successful fund and
has administered and accrued a Significant amount
of money. Its main purpose is to protect the widows
of deceased members who have received lump sum
payments. If a person wishes to purchase a home or
some other property she applies to the trustees, her
application is considered and, if it is considered to
be in her best interest, payment is granted.
Frequently the widow has a new partner and before
long the money has gone and so has the partner. The
trustees ensure that the lump sum payments are
administered properly and have protected widows
from exploitation. Mr Theophanous's objections are
valid because unless the fund is the property of the
receivers or previous settlements are administered
satisfactorily, people can be exploited.
Committee divided on omission (Members in
favour vote No):

Ayes, 26

On the other hand I do not see it as being at all

inappropriate, when the Accident Compensation
Tribunal has its role taken over by the central
authority, also to have the function of the
management of the funds included.
Mr Theophanous keeps implying that it is
inappropriate because this is the body with whom
the other side had the dispute.
1 say to Mr Theophanous: it would be more
appropriate to describe it as the body from which
the award was granted. We are trying to establish a
breakdown in this hammer-hammer type operation
that has driven workers compensation in Victoria.
1 can give a very good example: even
Mr Theophanous would not challenge the financial
standing and the standard of administration within
the TAC where the same sort of function has taken
on a far greater scale and in my view, it is one of the
success stories over the past few years.
In addition, the new authority will be responsible for
annual funds of approximately $2000 million. If the
government is prepared to trust the authority with
those funds it is not untoward to expect it to be
capable of administering a fund which it has
assumed. The government is saying that the central
authority should be treated as part and parcel of the
day-to-day operations of the authority.

Asher, Ms
Ashman,Mr
Atkinson, Mr
Baxter, Mr
Best, Mr
Birrell, Mr
Bishop, Mr
Bowden,Mr
Brideson, Mr
Connard, Mr (Teller)
Cox, Mr (Teller)
Craige, Mr
Davis, Mr

de Fegely, Mr
Forwood, Mr
Guest, Mr
Hall,Mr
Hallam,Mr
Hartigan, Mr
Knowles,Mr
Smith,Mr
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Strong. Mr
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Noes, 12
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PuIlen, Mr (Teller)
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Amendment negatived.
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:
26. Clause 64, page 129, line 11, omit "12BK" and insert
"129K".

The amendment corrects a cross-reference.
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Amendment agreed to; amended clause agreed to.
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recurrence, aggravation, acceleration, exacerbation
or deterioration of any pre-existing injury or disease.

Clause 65
Hon. T. C. THEOPHANOUS Uika Jika) - I
move:
105. Clause 65, page 133, line I, omit "$150" and insert
"$335".

I am concerned that the amount would not cover
individual workers who may have been charged for
services by lawyers or others acting on their behalf.
The $335 should be the amount currently being paid
in accordance with regulations and the schedule
attached to those regulations. It is also the amount
paid by express agreement between the Accident
Compensation Commission and lawyers. There is no
reason why they should go back on their agreement.
Amendment negatived; clause agreed to; clauses 66
and 67 agreed to.
Reported to House with amendments.
Report adopted.

Third reading
Hon. R. M. HALLAM (Minister responsible for
WorkCare) - I move:

The Bill also restricts the right of legal assistance and
legal representation of workers. It is a sad provision
that people should be prevented from being
represented by counsel of their choice.
The Bill also provides for the opinions of medical
panels to replace the opinions of treating doctors.
That provision runs counter to what has been put to
Parliament and the public of Victoria by the Premier
and others on other measures that have been
rammed through Parliament about the freedom of
choice and the rights of individuals. Individual
workers will have doctors appointed by the
government or its agent.
The cost penalties on unsuccessful workers' claims
will act as a deterrent to many workers.
The Bill abolishes the WorkCare Appeals Board and
the Accident Compensation Tribunal and rides
roughshod over the rights of those who are least
able to protect themselves. The purpose of the Bill is
to get some accountant's set of figures right rather
than righting the social injury that has been caused.
The PRESIDENT - Order! I am of the opinion
that the third reading of this Bill is required to be
passed by an absolute majority.

That this Bill be now read a third time.

House divided on motion:
Hon. W. A. LANDERYOU (Doutta Galla) - I
oppose the third reading of the Bill. The Bill
provides measures that will abolish compensation
for many injuries suffered by workers in the State.
The provisions in the Bill will significantly reduce
and limit the benefits that are currently payable to
injured and sick workers.
The PRESIDENT - Order! I remind honourable
members of the limitation of the third-reading
debate. It is permissible to debate the third reading,
but that debate must be on the content of the Bill
with the amendments passed by the Committee.
Honourable members cannot debate matters that are
not in the Bill. I ask honourable members to indicate
the clause of the Bill or the amendment to which
they are referring.
Hon. W. A. LANDERYOU - That will be
difficult, Mr President. The definition of injury is so
tight that a worker's employment must be a
significant contributing factor to a disease, or the
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Smith, Mr
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Noes, 12
Davidson, Mr
Henshaw,Mr
Hogg, Mrs
Ives, Mr
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Pullen, Mr
Theophanous, Mr (Teller)
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Read first time on motion of Hon. R. M. HALLAM
(Minister for Regional Development).

TRANSPORT (AMENDMENT) BILL
Introduction and first reading

Motion agreed to by absolute majority.

Received from Assembly.

Read third time.

Read first time on motion of Hon. W. R. BAXTER
(Minister for Road and Ports).

TAITERSALL CONSULTATIONS
(AMENDMENT) BILL

STATE BOARD OF EDUCATION
(REPEAL) BILL

Introduction and first reading
Introduction and first reading
Received from Assembly.
Received from Assembly.
Read first time on motion of Hon. R. M. HALLAM
(Minister for Regional Development).

STATE OWNED ENTERPRISES BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. R. M. HALLAM
(Minister for Regional Development).

Read first time on motion of Hon. HADDON
STOREY (Minister for Tertiary Education and
Training).

APPRECIATION OF STAFF
Hon. R. I. KNOWLES (Minister for Housing) - I
think it is appropriate that we thank the Clerks,
Hansard, Parliamentary Officers and orderlies for
their support and forbearance during the past
26 hours.

STATE DEFICIT LEVY BILL
Honourable Members - Hear, hear!

Introduction and first reading

ADJOURNMENT
Received from Assembly.
Read first time on motion of Hon. R. M. HALLAM
(Minister for Local Government).

SUPERANNUATION (PUBLIC SECTOR)
BILL

Hon. R. I. KNOWLES (Minister for Housing) - I
move:
That the Council, at its rising, adjourn until Tuesday,
17 November, at 10 a.m.

Motion agreed to.

Introduction and first reading
Received from Assembly.

House adjourned 11.51 a.m. (Saturday) until
Tuesday, 17 November.

