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hostile to the principle contended for by
the honorable and learned member for
Brighton, there was am pIe reason why
they should not now rush in to adopt them,
if for no other reason than because the
honorable and learned member had himself
admitted that they were not likely at the
present moment to prov~ generally acceptable. If that were so, might it not reasonably be urged that public opinion was
not f::ufficiently ripe to receive the change,
and that it would be judicious to wait for
it until the people more clearly saw than
they did at present the value of the proposal? He did not believe, ift-hese clauses
were passed into law, that they either
would or could be acted upon, because it
would require two-thirds of the ratepayers
to adopt the proposal, whereas the lesser
measure proposed by the Attorney-General
could be acted upon by a simple majority,
and the end sought would be much more
likely of attainment if the proposal were
accepted, which would satisfy all parties,
and the object of which would be carried
into effect by a bare majority. He ventured to say that for a very considerable
time to come there would not be found
two-thirds of the people of this country
willing to adopt the proposition embodied
in the clauses of the honorable and learned
member, and to attempt to press them
forward would only have the effect of
hindering a consummation that all sides
desired.
Mr. WHITEMAN thought that the
folly of passing inoperative laws was
sufficiently obvious. It had been admitted
that the existing law-the object of which
was to abolish Sunday trading-had been
wholly inoperative. A return had been
produced showing the number of convictions that had taken place in the colony,
and amongst all the public-houses the percentage was very small. The only way
in which there was any chance of detecting
infringements of the Act was by the police
going about to public-houses in plain
clothes. It appeared to him (Mr. Whiteman) that instead of contenting themselves
with trying to make workable a law which
it. had been found impossible to administer,
they were now invited to go further in the
direction of making a new law that would
be still more difficult to carry out.
The committee divided on the clauseAyes
18
19
Noes
Majority against the clause 1

7.]
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Berry,
E. Cope,
T. Cope,
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EYerard,
Finn,
Rigin botham,
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Longmore,
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Mr. McKean,

" Miller,
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" G. V. Smith,
" Witt.
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" Cohen,
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" Mackay,
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Mr.
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Michie,
O'Grady,
Patterson,
Stutt,
Wilson,

Wrixon.

Tellers.
Mr. Burtt,
" Whiteman.

Mr. HIGINBOTHAM withdrew the
other Clauses of which he had given notice.
The Bill was then reported with
amendments.
PAYMENT OF MEMBERS BILL.
The amendments made in this Bill, in
committee, were considered and adopted.
The Bill having been read a third time,
Mr. MACGREGOR moved the insertion in clause 1, after the provision that
every Member of Parliament should be
reimbursed his expenses at the rate of
£300 per annum, of the words "anything
contained in the Act No. 91 (the Officials
in Parliament Act), to the contrary notwithstanding."
The amendment .was agreed to.
The Bill then passed.
ARARAT SHIHE HALL BILL.
On the motion of Mr. McLELLAN,
this Bill was read a third time and passed.
The House adjourned at a quarter of an
hour before midnight.

LEGISLATIVE ASSEMBLY.
Tlwrsday, December 8, 1870.
Resignation of a Member - Land Selection at RothsayAllutments at Graytown-Compensation to Families of
Deceased Civil Servants-Parks and Gardens-Velocipede Mining Company-Wines, Beer, and Spirits Sale
Statute Amendment Bill-Carlton Gardens Road ClOSing
Bill-Marriage with a Deceased Wife's Sister Rill-Public
Works Loan Appropriation-Contractors' Debts BillMilitary and Naval Forces Bill-Count Out.

The SPEAKER took the chair at half. past four o'clock p.m.
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RESIGNATION OF A MEMBER.
Mr. BURTT' claimed the indulgence of
the House for a few moments, to enable
him to make a personal explanation previous to tendering his resignation. Many
observations had been made relative to his
conduct on the previous evening in voting
against the clause proposed by the honorable and learned member for Brighton, for
the introduction of the permissive principle in the Wines, Beer, and Spirits Sale
Statute Amendment Bill. In consequence
of what had transpired outside the House
he had determined to tender his resignation. His experience, of life had shown
him that the best of men were liable to
make mistakes. 'When the bell rang for
the division to take place on the clause in
question he was in doubt what to do
between his convictions, his obligations to
the Government, and his sympathy with
the honorable and learned member for
Brighton. Seeing that the Bill which he
had striven to get passed into law was
in jeopardy he felt that, rather than
imperil the passage of the measure, he
ought to vote against t.he proposition
of the honorable and learned member,
although he approved of the principle of
it, and had done for many years. In
voting in the way he did, he might have
made a mistake. Considering, however,
w hat bad since occurred, he felt that he
had no alternative but to hand in his resignation. (Cries of" Tear it up.")
The honorable member handed his
resignation to the Chief Secretary, and
immediately left the Chamber.
OPERATION OF THE LAND ACT.
SELECTION AT ROTHSAY.

Mr. LONGMORE called the attention
of the Minister of Lands to the dispute
that had arisen between an intending
selector named Bruce and 1\11'. Hector
Norman Simson, overseer of a run stated
to be the property of Dennistoun Brothers.
in papers laid on the table of the House,
relating to Bruce's application to be
allowed to select certain land near Benalla;
and asked him whether he would consent
that the case be referred back to the next
local land board to be held in that district,
to be reconsidered by them on its merits?
The honorablo member said that the case
presented some features of a very peculiar
character. On the 18th of January, 1870,
Mr. Hector Norman Simson, the overseer
of the station referred to, applied for the
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reservation of certain lands upon the
st.ation, on the plea that he had expended
£700 upon them. These lands, which
were 600 acres in extent, consisting of
lots 94 and 95, and a portion of 99 in the
parish of Rothsay, near Benalla, were
applied for by Mr. Robert Bruce under
the selection clauses of the Land Act (Jf
1869. (Mr. MacPherson - "After the
land was reserved.") After the land was
reserved; but the circumstances under
which the reservation was made were laid
before the local land board, who found
that every statement made by Mr. Simson
was false. Mr. Simson's declaration was
as follows:"I do solemnly and sincerly declare that improvements consisting of sheepwash yards, huts,
stockyards, and paddocks have been made on
Tatong station (as marked yellow in the accompanying map) to the value of £700."

The fact was that there was not a stick of
improvements upon the allotments in question. The local land board accordingly
decided that the land ought to be thrown
open to selection - that it had been
reserved upon a false declaration. On
the 29th of :March Mr. Simson wrote to
the Minister of Lands that he had heard
that a petition was going abont asking
that the land should be thrown open for
selection, and stated : "I beg respectfully to point out that such
reserve is necessary for the proper carrying out
of the objects of the expenditure, and that the
works were commenced and completed with the
knowledge and sancLion of Mr. Skene, the Surveyor-General."

Bruce afterwards sent a memorial to the
local land board, in which he stated that
the improvements consisted of a sheepwash, situated about a mile from the allotments in question, and, moreover, that the
owner had not made his selection in one
block, but had gone wherever there was
land fit for agricultural purposes, so as to
preyent anyone settling upon it. Bruce
strongly urged upon the Loard the great
injustice of permitting this land, to be
reserved for no other reason than to prevent persons settling upon it. The following minute was made on the memorial:"Recommended that the exemption of 94, 95,
and a part of 99 be revoked, there being no improvement;; on saIlle, as represented by Mr.
Simson, when applying under the Il0th section,"

Upon this minute the Minister of Lands
'made a memorandum, evidently with the
knowledge that the land had been reserved
on a false declaratioll. (Mr. MacPherson"It was made with a knowledge of all the
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That was a statement of facts so far as the
land in question was concerneu-he did
"Lots 9~b, 94ab, 95ab, parish of Rothsay, not say in reference to the ownership of
IVloorngag, now reserveil, Mr Simson to be the runs-and it disclosed a state of cirallowed to remove his wool shed on to such lots, cumstances which should not have occurred
and have t.hem, therefore, reserved to the extent in Victoria under any circumstances. I-Ie
of £ 1 for every £1 expended."
did not know whether the Chief Secretary
He supposed that this meant that an acre had any connexion with the run now or
of lanel was to be reserved for every £1 not, but it was well known that the honexpended on improvements. This was orable gentleman had had. He would
the memorandum of the Minister of Lands, read a letter which he had received from
which the honomble gentleman stated was a resiuent in the neighbourhood named
made with a full knowledge of all the Cacts Sharp, a gentleman well worthy of creof the case. On the 21 st of October dence, who was president of the BenaUa
Bruce sent a memorial to the Mi~ister of Shire Council, and a member of the local
Lands,"in which the circumstances.of the land board. Mr. Sharp saidmemorial were stated at length. The
"I have always experienced the greatest posmemorial contained the following state·· sible difficulty in getting the head of the Lands
ments : department to administer the Land Act fairly on

circum!!tances of the case.")
was as follows : -

The memo.

" The officers of the survey department were
applied to by the board" (the local land board),
c, and they all declared that my statement was
perfectly correct.
The board was therefore
unanimous in recommending that the reservation be at once revoked, and tbe land thrown
open for selection, as there were no improvements on it whatever, and as the reservation
haJ bcen obtained by a false declaration. Immediately after the decision Simson started for
Melbourne, and there had, I understand, an
interview with the President of Lands and
Survey, who reversed the board's decision,
without giving me the slightest notice that
he was going to re-investigate the case, and
ordered that Simson should be allowed an acre
of this land for every £ 1 which he thought
proper to expend on it. Simson had men employed erecting a woolshed on another part of
the run, about seVE'n miles distant from these
allotments, at the time that the local land board
ordered these lands to be thrown open, when he
immediately stopped the building, paid £40 for
what work had been done, and has now let
another contract on the allotments which I
wished to select. I mention this to show that
Simson did not want this land for the purpose of
erecting a ··woolshed on it, but simply because
being prime agricultural land, and in order to
keep me or any other person from settling on it.
I may also mention that this station belongs to
Messrs. McCulloch alld Sellar, otherwise Dennistoun Brothers, that the overseer, H. N Simson,
has now about 2,000 acres of land which he has
acquired as a dummy for Messrs. McCulloch and
Co., almost the whole of which is lying unimproved. Indeed, since the passing of the Land
Act of 1865, McCulloch and Co.'s dummies and
mediums have been as busily engaged in this
neighbourhood in endeavouring to evade the
Land Act, and, if possible, to prevent persons
acquiring land on their runs, as ever Hugh
Glass's dummies and mediums were on the runs
belonging to that gentleman. I would therefore
most respectfully request that this matter be
fully inquired into, when I shall be able to prove
every word I have stated. I may also refer you
to the members of the local land board who sat
at Benalla on the 27th April last for the trut.h
of this statement. The Surveyor-General was
chairman of t.he board."

any of the runs belonging to McCulloch, Sellar,
and Co. There has been a good deal of settlement on the runs belonging to this firm around
Benalla, but much of this occurred before these
runs became their property. Since that time
they have done all in their power to prevent
settlement. Take the following as an example.
A t the first selection held here under the Land
Act of 1865, on the day, or rather before the
day appointed for the selection to be held on
this property, the most valuable allotmenls were
withdrawn from selection; and on the day of
selection, McCulloch and Sellar's overseer had
a large number of dummies employed endeavouring to take up every allotment open for sE:lection
which was of the slightest value."

The Minister of :Lands would no doubt
remember the time when the honorable
member for Geelong West (Mr'. Berry)
went to the Murray in the interests of the
McCulloch Ministry, to contest an election.
On going into the district alluded to in
this letter, Mr. Berry referred to the Land
Act of 1865, as an instance of what Mr.
McCulloch was doing for the country,
and he was greeted with shouts of
"McCulloch's dummies" in every direction. Mr. Sharp added"Of course McCulloch's men were not always
successful; hence the cause of having a good
few farmers on these runs."

Mr. Sharp went on to state that he coulel
furnish the names of a good many of the
dummies.
He Ill,l:lntioned one, but he
(Mr. Longmore) hoped to be able to inform
the House of the names of more of them
at some future time. Mr. Sharp also
said"I applied shortly before Mr. Grant left office
to have certain lands, then reserved, thrown
open for selection, as there was a large number
of persons anxious to settle on therri. These
lands extended from near the Tatong station for
a distance of some seven miles up the river;
and out of these seven miles of river frontage
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there was but 20 chains taken up, by a farmer
named James Flynn. McCulloch's station at
this place extends only two miles back from the
river, where it is joined by the Kilfeera run.
These seven miles were well adapted for agricultural settlement, but the land further up was
quite unsuited for farming purposes, but equally
well adapted for watering purposes. I mentioned all this in a letter which I sent to Mr.
Grant, through P. Hanna, Esq., M.L.A. I enclose you Hodgkinson's reply."
Mr. Hodgkinson's reply was to the effect
that as the opening up of the land would
interfere with a great extent of back
country, the depart.ment declined to adopt
the suggestion to throw the land open to
selection. Mr. Sharp proceeded to say"By it you will see that Grant was simply
endeavouring to keep this seven miles of river
frontage without allowing a single individual to
settle on it. The entire back country on which
so much stress is laid is only one mile, after deducting the allotments fronting the river. Immediately on your Government coming into
office I brought the matter under the notice of
Mr. McKean, and he ordered the reservation to
be cancelled and the land thrown open for selection. The whole of this land is now in the
possession of farmers, except one allotment which
a man named Larkin, belonging to the station,
got by making- the usual affidavit; so you will
see from these cases that whatever settlement
has taken place on the runs of these gentlemen
in our neighbourhood they have been quite
unable to prevent it. I see by the Telegraph
that Messrs. McCulloch and Sellar are not even
the ag.ents for this property. I can only say
that a little over a year ago an application was
made for a farmers' common in the agricultural
area of Benalla; as soon as the application
reached Grant it was at once sent to McCulloch
and Co., informing them of the matter. A reply
was sent, signed Robert Sellar, asking the
board not to take any steps with reference to the
memorial until they had the opportunity of communicating with their manager on the subject.
This letter I have seen frequently in the survey
office here, and you can get it by asking for the
papers with reference to the Benalla Farmers'
Common. McCulloch and Co. are also rated in
the books of our council. Still I have heard
that some change took place about six months
ago, but whether it was a blind or not, I am of
course, unable to say. On the stations on the
Murray belonging to McCulloch and Co. there
has been no selection at all; in fact, until very
lately, there was no land surveyed on these
stations; and although on the other part of the
river there has been considerable settlement
there has been none at all on our side."
That was the statement made in reference
to the position which the Chief Secretary
held in connexion with these runs six or
nine months ago; but it was generally
understood that his connexion with them
had ceased since that time. It was well
known, however, in that part of the
country, that Mr. Hector Norman Simson
was the overseer of Messrs. McCulloch,
Sellar, and Co., and he was the man who

Mr. Longmore.
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made a false declaration for the purpose
of securing rich agricultural land and
preventing settlement upon it. He also
brought a large number of dummies to
prevent settlement on the land in this
neighbourhood. What was the effect of
thus dealing with the land? Why Mr.
Sharp, the president of the shire council
of Benalla, absolutely refused to sit upon
a land board when he was desired to do so,
mentioning as one reason (in a letter
addressed to the Minister of Lands) why
he refused to act on the board the fact
that the recommendation of a previous
board as to the allotments which Bruce
applied to be open for selection had not
been complied with. In the course of his
letter Mr. Sharp said"I may mention that this land is situated on
the run of James McCulloch and Co., otherwise
Shortly afterwards"
Dennistoun Brothers.
(after the decision of the board on Bruce's
application) "I was very much surprised to find
that instead of the Government taking some
action with reference to Simson's declaration
they reversed our decisi~n and ordered Simson
to put whatever improvements he thought pro~
per on these allotments, and that he was allowed
one acre for every £ 1 thus expended. I may
also mention that this is the best agricultural
land in this district."
Mr. Sharp mentioned some other reasons
why he again refused to sit on the board,
and added" I can only assure you that the decisions to
which I have alluded, are not at all calculated to
insure that confidence which it is most essential
that the public should have in a person holding
the very important position which you hold.
As far as I am individually concerned, I must
decline to take any part whatever in any future
lands commission as long as you administer
the Act in the extremely illiberal manner just
mentioned."
This showed the feeling of the people in the
neighbourhood with reference to the transaction in Bruce's case. After the declaration made by the overseer of the run
was proved to be false, the Minister of
Lands made the reservation for him, and
the land was·upon a run which was supposed, at the time, to belong to James
McCulloch and Co.
(Mr. MacPherson
- " How did I know that ?") It would be
perfectly astonishing to him if the honorable gentleman did not know all about it.
Mr. MACPHERSON said that he
could not have known or supposed that his
honorable colleague, the Chief Secretary,
had an interest in the run in question, inasmuch as a representative of the firm of
James Henty and Co. came to him with
Mr. Simson, and told him that they had
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for some time acted as agents for Dennis- and to give permission for the necessary
toun Brothers in this colony. His hon- improvements to be made. The sheepwash
orable colleague never spoke to him about and the woolshed ';'lere six miles apart, and
the matter in any shape or form until after if the intermediate land had been selected
the honorable member for Ripon and it would have been impossible afterwards
Hampden gave notice of his motion for for communication to take place between
the production of the papers. Messrs. J. the sheepwash and the wool shed, and
Henty and Co. were now the agents of the management of the station would
Dennistonn Brothers, and had been for have been interfered with to a very masome time. The honorable member for terial extent.
He therefore considered
Ripon and Hampden received a copy of that he was right in exercising his discrethe letter in which these ridiculous and tion in the matter. There were altogether
untrue charges were made, and it was that 48,000 acres comprised in this run, and all
letter which induced him to bring the the sheep were shorn at one woolshed, and
matter before the House. No doubt it washed at one place. The State derived
was well known throughont the country an income of nearly £600 per annum from
that any man had only to make an unjust the station. As to Mr. Simson's declaraand false accusation against a Minister of tion, it was not a false one, because the
the Crown, and to send a copy of his letter improvements were on the land, but not
to a member of' the House, in order to on the actual allotments which he debring scandal upon anyone to whom he scribed. Mr. Simson, in fact, had acted
might be opposed, to have the production under the impression, which was a very
of papers moved for, and to raise discussion general one, that he was entitled to the
such as this. It was quite true that Mr. reservation no matter where the improveSimson applied for a reservation of 640 ments were. Believing that there was no
acres of land. It was also true that Mr. fraud intended, but merely a misapprehenSimson had spent £700 in improvements, sion on Mr. Simson's part, and knowing
and that had never been questioned. Mr. that unless the reservation was made it
~imson had a small portion of land adjoinwould have been impossible to get from
ing the piece in which his sheepwash was the sheepwash to the woolshed, he (Mr.
situated, and he asked to have 640 acres MacPherson) thought it was a most reasonreserved all in one block, including the able reservation to make, and he accordpiece of land in which the sheepwash was ingly made it, under the 110th section of
placed. The department approved of this the Act. Vfhether right or wrong he could
before he (Mr. MacPherson) became Min- not consent to remit the question to the
ister of Lands. However, the matter was local land board; and, as far as Bruce was
questioned by Mr. Bruce, who he might concerned, he was nol:, under any circumsay, in passing, had no standing whatever, stances, entitled to make any selection on
as far as the board was concerned, inas- the land.
much as he had sold his previous selection.
MR. BURTT'S RESIGNATION.
The reservation being challenged, the
question was sent as a departmental matter
Ml'. GILLIES said that he desired to
to be considered by the local board. When refer to the statement made by the honorthe board found that, as a matter of fact, able member for North Melbourne (Mr.
the improvemen ts were on, one lot on one Burtt), who had left the House a few
side of th is piece of land, they came to the moments ago. He believed that the honorconclusion that the reservation ought to be able member felt very much some obserdisallowed, because there were no improve- vations which had been addressed to him
ments on lots 94 and 95, although lots 98 personally, and also some comments in the
and 99, 'on which the improvements really press, on the action which he took on the
were, formed a portion of the 640 acres, previous evening on the proposal of the
but were separated by a small strip of land honorable and learned member for Brighton,
from the sheepwash. He conceived that in connexioll with the Wines, Beer, and
he was not bound by the decision of the Spirits Sale Statute Amendment Bill.
local board in a matter of this sort, inas- "Thatever view honorable members might
much as he had power by the 11 Oth section take of the matteI', no one who had known
of the Act to make reservations, to allow the honorable member for North Melof the proper working of stations, at the bourne for some years would believe that
rate of one acre for every £1 expended on he was influenced in the vote he gave in
improvements to the extent of 640 acres, conseq uence of any supposed connexion he
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had with the Government. He (Mr.
Gillies) did not for a moment believe that.
He conceived that the honorable member
had a perfect justification for the course
he adopted, and for giving the vote he
did. It was contended, on the part of the
Goverement, that if the proposal of the
honorable and learned member for Brighton
was carried, it would imperil the passage
of the Bill. Under the circumstances,
therefore, the honorable member, though
having a strong conviction in favour of the
principle of the honorable and learned
member for Brighton's proposition, would
not have been justified in voting for it, and
thereby imperilling the fate of a measure
which he believed it was very desirable
should become law. He conceived that
this was the honorable member's justification, and the real reason which induced
him to give the vote he did. He (Mr.
Gillies), as a member of the House, would
be exceedingly sorry to suppose that any
honorable member would not, under such
circumstances, have the courage of his
opinions; and he thought it would be
lowering the character and dignity of the
Legislature if the honorable member for
North Melbourne, in consequence of being
attacked in the House or in the pu blic papers
for the vote he gave, should be permitted to
resign his seat. It would be extremely degrading to the position ofa Member of Parliament if he was not .allowed to give such a
vote as he believed was best for the interests
of the colony for the time being. He, therefore, trusted that the honorable member for
North Melbourne would reconsider his
determination, and that his friends would,
if possible, insist upon his withdrawing his
resignation. Honorable members were
compelled, under certain circumstances, to
vote in a way which seemed to be opposed
to convictions which they had held for a
number of years. The honorable member
for North Melbourne was certainly justified
in the vote which he gave on the previous
evening, on the ground that it would not
have been proper for him to have risked the
Joss of a valuable and important measure
for the sake of acting strictly in accordance
with certain views which he. had held on a
particular subject.
Sir J. McCULLOCH said he was vel'y
glad that the honorable member for Maryborough (Mr. Gillies) had alluded to this
matter, for it was with extreme pain that
he himself and other honorable members
had heard the honorable member for North
Melbourne make the announcement he had
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just made. All honorable members had
sometimes to vote in opposition to views
which they had previously expressed;
they were not always in a position to
carry out the particular views which they
held. For instance, with regard to this
vel'y question, he was strongly in favour
of the proposition submitted by the honorable and learned member for Brighton;
but, believing that the Bill was calculated
to do a great deal of good to the country,
and seeing that the principle which the
honorable and learned member advocated
was to a certain extent embodied in it,
he had felt bound to oppose the proposition, feeling that, if carried, it would
jeopardize the passage of the measure.
What he regretted most in connexion
with the matter was that the motives of
honorable members were always doubted
and suspected. ·If an honorable member
happened to take a course which another
honorable member thought he was not
justified in taking, disparaging expressions were used towards him, and imputations made against him bot.h inside and
outside the House. He thought honorable
members should disregard such imputations. Imputations had been made against
him in the course of that evening, but he
did not think that there was any occasion
to refer to them. It was very unpleasant
to have such imputations made, but he had
resolved to take no notice of them; and
he was not to be driven from his position
because charges were made against him by
persons outside the House. He the more
regretted the course which the honorable
member fOt" North Melbourne had seen
fit to take that night on account of his
age. He thought that the honorable
member ought to be sympathized with
under the circumstances in which he was
placed. He believed that the honorable
. member gave a most conscientious vote.
In speaking to the honorable member upon
the Wines, Beer, and Spirits Sale Statute
Amendment Bill, he had always told him
to take his own cours.e with regard to it.
He knew the honorable member's views
on the question generally, and, therefore,
he thought it would be unfair that he
should rest under a doubt in his own mind
as to whether he would be acting right in
voting against the Government.
The
honorable member was under no pledge
whatsoever to vote with the Government.
He was never asked to do so. As a matter
of course he voted generally with the
G.overnment; but on a question on which
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he had personal conscientious convictions
the Government would not think for a
moment of placing him in the least difficulty.
He trusted that the honorable
member would be induced to reconsider
his resignation; because, although many
members might differ from him as to the
course of action which he took on many
occasions, and the opinions he held, all
would admit that the honorable member
always acted most conscientiously and with
a view to promote the interests of the
country. He believed that there was no
better representative in the House than the
honorable member for North Melbourne;
and he trusted that the honorable member
would have the courage not to yield to
any insinuations which had been made
against him.
Mr. VALE remarked that he felt some
degree of vexation the previous night,
because he thought that the Government
had not released the honorable member
for North Melbourne from any implied
obligation that might have existed for him
to have voted with the Government against
the proposition of the honorable and learned
member for Brighton. He was, therefore,
glad to hear the avowal which the Chief
Secretary had just made. Although he had
been associated with the total abstainers
for a number of years, if he had thought
it probable that the proposition of the
honorable and learned member for Brighton would have been carried-of which he
had not entertained any expectation-he
would have considered whether it was not
his duty to go out of the House rather
than to be placed in the position which
the honorable member for North Melbourne was. If he had known that the
honorable member for North Melbourne
would have been placed in such a position,
he would have taken the responsibility of
voting with the Government. He was
quite satisfied that the honorable member
voted conscientiously in the matter, from
a conviction that it was not desirable to
risk the rejection of the Bill by embodying
in it the proposal submitted by the honorable and learned member for Brighton.
The vote which the honorable member
gave certainly ought not to place him
in an unfavorable position before his constituents. After the expression of opinion
which the House had given, he trusted that
the honorable member would be induced to
withdraw his resignation. At his advanced
period of life, after some forty years of
service in connexion with public moveVOL. XI.-2 I
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ments, both political and social, the honorable member certainly did not deserve
what would be a severe punishment even
if he had committed any fault.
LAND AT GRAYTOWN.
Mr. MACGREGOR asked the Minister
of Lands when the promised sale of town
allotments at Graytown would take place?
Mr. MACPHERSON said that the land
would be gazetted for sale next week.
PETITIONS.
Petitions in favour of the Wines, Beer,
and Spirits Sale Statute Amendment Bill
were presented by Mr. G. V. SMITH, from
members of the Pl'esbyterian congregation
of Yackandandah; and by Mr. LONGMORE,
from a public meeting of the inhabitants
of Brunswick. A petition in favour of
abolishing night licences, daucing saloons,
and other amendments of the Wines, Beer,
and Spirits Sale Statute was presented by
Mr. HARCOURT, from the congregation of
the Wesleyan church, Fitzroy-street, St.
Kilda.
PUBLIC PARKS AND GARDENS.
Mr. CONNOR called the attention of
the Minister of Lands to the present uncertain tenure of sites temporarily reserved
for public parks and gardens in the country
districts; and asked if there was 'any objection to permanently reserve these lands,
and have a competent officer or officers
appointed to see that they had been properly planted and used for the purposes for
which they were intended. The public
(said Mr. Connor) were now beginning to
realize the advantage that these parks and
gardens were to the country, and therefore
were anxious that the sites should be permanently reserved. The tenure at present
Indeed the land
was very uncertain.
might be selected at any moment. The
principal reserves in the Western district
had been laid out by Mr. Bunce, of the
Botanic Gardens, Geelong, and plants had
been supplied to them from those gardens.
He believed that Mr. Bunce, for a small
additional salary, would see that those reserves were properly maintained, and that
the money voted by Parliamen t for the
purpose was judiciously expended.
Mr. MACPHERSON remarked that
there was no difficulty about the matter of
reservation. Whenever a local body put
land to the use for which it was granted
it was reserved at once. But to send an
officer to look after these parks and gardens
would be a reflection upon the local bodies
under whose charge the reserves were.
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Mr. MACGREGOR submitted that the
Government ought to see that the money
voted by Parliament every year for the
maintenance and improvement of public
parks and gardens was properly expended.
The duty could be performed by some
Government officers-the Crown land
bailiffs, for instance.
COMPENSATION TO FAMILIES OF
DECEASED CIVIL SERVANTS.
Mr. WHITEMAN asked if the Government would consider the claim to compensation of the widow of the late Mr. J. J.
Haverty, a clerk in the Law department,
in conjunction with the other claims
alluded to by the honorable and learned
member for Brighton, the p~evious evening? Mr. Haverty was in the Government service many years, a~d died suddenly
in the performance of his duty.
Mr. MICHIE said another case of the
same kind had arisen in the Law department, and both would be considered by
the Government in connexion with the
other claims of a similar character which
had been sent in.
Mr. VALE called attention to the claims
of the widow of Mr. Grant, a clerk in the
Ballarat Post-office, and asked the Trea. surer what the Government proposed to
do in the matter? Mr. Grant had been
many years in the Ballarat PORt-office
when, being in ill health, he obtained
leave of absence to go to England. Before
his departure, he unwisely lent to the
officer in charge of the post-office, what
savings he had acquired. That officer subsequently became a defaulter, and Mr.
Grant's money went the same way as the
Government money. Mr. Grant died in
England, and the widow, instead of having
anything to live upon, was almost destitute. He (Mr. Vale) brought the matter
forward in order that, if the Government
intended to adopt any general principle
with regard to such cases, it might receive
consideration along with the other claims
of a similar kind which had been lodged.
Mr. FRANCIS observed that the case
would be included in the list of claims
for compensation which was being made
out by the different departments in compliance with a circular issued from the
Treasury that morning. He hoped to be
able to inform the House the number of
probable claimants when the motion in
reference to Mrs. Moore's case came on
for consideration.

VELOCIPEDE MINING COMPANY.
Mr. F. L. SMYTH asked the Minister
of Mines when he proposed to take into
consideration the claims of the Velocipede
Mining Company?
Mr. MACKAY said, as the company
had moderated their demands, he would
be prepared to give attention to the subject
within a few days.
WINES, BEER, AND SPIRITS SALE
STATUTE AMENDMENT BILL.
On the order of the day for considering
the report on this Bill,
Mr. MICHIE moved the discharge of
the order of the day, with a view to the
recommittal of the Bill for the reconsideration of clauses 15, 19, 25, and 27, aud
for the consideration of one new clause.
Mr. JONES called attention to one or
two matters which he thought the Attorney-General would do well to consider.
He submitted that some limitation should
be provided as to the number of wine
liceuces which might issue, and the districts in which they should be granted.
The section of the existing Act which
authorized the issue of beer licences provided that no beer licence should issue
in any borough unless it was proclaimed
a beer-licence district by the Governor
in Council, pursuant to a memorial from
the local representative body. Now the
Bill abolished the beer licence, but it
continued the wine licence at £2 per
annum, without empowering the local
governing body to put any obstacle in the
way of the issue of that licence, except by
objection before the licensing bench. No
beer licences were issued in Melbourne,
simply because the City Council refused
to memorialize the Governor in Council
to have the city proclaimed a district for
the issue of beer licences.· But no such
power would lie in the hands of the City
Council to prevent the multiplication of
wine licences, which would cover sly-grog
traffic without limit. A provision to
prevent the issue of wine licences in
boroughs, shires, or road districts not proclaimed wine-licensing districts by the
Governor in Council, on the memorial of
the local bodies, was absolutely necessary
to make the Bill as good in that regard as
the existinO' law. It was stated, at a
meeting of the Sandhurst Borough Council, by Council Burrowes, a few days ago,
that, if the beer licence were abolished,
the revenue accruing to the borough under
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the licensing system would not be reduced, because the wine licence would
make up any deficiency. If that was a
fair report of what was said, it was hoped
that there would be five wine licences
where two beer liceIices were now issued.
Only in that way could the revenue lost
by the abolition of the beer licence be
replaced. There would be five facilities
for sly-grog selling instead of two; and
boroughs which were virtuous, which
desired to prevent the multiplication of
such licences, would no longer have the
power to do so. He also hoped that the
Attorney-General would see his way more
strictly to define the meaning of the term
" neighbourhood," contained in clause 10.
The proviso, as at present worded, seemed
to leave too much to the caprice of individual will. It was to be regretted that the
Bill contained no provision for reducing the
number of licensed houses in the city of
Melbourne, or in any other district where
the beer licensing system did not at present
prevail. Any person now holding a licence
would be permitted to demand and obtain
from the licensing magistrates the renewal
of his licence. There would be no opportunity for the residents in the district to
offer any objection unless the person who
held the licence applied to transfer it to
another person. Then, and not until then,
could the question be raised that the house
was not wanted. Again, some provision
was needed, as he stated on a former occasion, for machinery to work clause 24, the
adulteration clause-some provision which
would make it the duty of certain officers
to ascertain where adulterated liquors were
sold, and to procure sam pIes of those ad ulterated liquors and submit them for analysis.
Without some such provision, the clause
would be practically inoperative. He
would again call attention to clause 25.
Dancing saloons were to be suppressed, but
the concert hall and the undress cafe would
remain in full blow. The chief part of the
unpleasant revelations recently made regarding the conduct of houses in Bourke
street referred, not to places where dancing
was carried on, but to places where the
undress cafe business was blooming. Very
many of the houses where the most unpleasant scenes had been enacted were not
dancing saloons at all, but merely concert
l5aloons, where persons were admitted on
purchasing a refreshment ticket. The Bill
contained no provision for suppressing the
concert nuisance, and he trusted the Attorney-General would be prepared to allow
212
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a reconsideration of clause 25, with a view
to the introduction of an effectual check
upon both branches of this meretricious
attraction to drinking. He begged to move
that the Bill be recommitted generally.
Mr. HARCOURT seconded the amendment.
Mr. G. PATON SMITH concurred
with the honorable member for Ballarat
West (Mr. Jones) that the Bill contained
no provision whatever for suppressing the
saloons which had been the curse of Melbourne. Clause 25, as he read it, would
apply only to places where persons were
admitted for the purpose of common dancing-such as casinos. But the evil complained of was in houses of the character
of the Colosseum-low concert-rooms,
where songs and other entertainments of
a very doubtful description were given.
Much of the difficulty might be met if the
Government were to put in force the 3rd
section of the Theatre Act. When he
was in office, certain unlicensed places
were shut up simply by giving the police
instructions to arrest every person who
performed there as a rogue and vagabond.
The Varieties was shut up for a whole
week, and would have remained shut up,
had not the head of the succeeding Goverll?,!cnt thought fit to grant that house a
theatre licence, and thus legalize a class of
performance denounced on all hands as
most objectionable.
Mr. CONNOR said if the Bill would not
reduce the number of licensed houses, and
the honorable member for Ballarat West
(Mr. Jones) said it would not, it would bo
of no advantage to the country. If ratepayers and others had not the power' of
objecting to the renewal of old licences as
well as to the granting of new licences,
he did not see what good could be expected from the measure.
Mr. KERFERD observed that if clause
25, as it stood, applied only to places of
common resort for dancing purposes, the
insertion of a word or two would make it
sufficiently comprehensive to embrace the
class of houses referred to by the honorable and learned member for South
Bourke.
Mr. MICHIE said he would take the
matter into consideration, and, if he came
to t.he conclusion that a few additional words
were necessary, the amendment should be
made when the Bill was before another
place. As to the remarks about reducing
the number of existing houses, how was
the reduction to be accomplished? upon

·
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whom was it to fall? It would not do to
give a power to the licensing bench to
reduce ad libitum, because that course
would be attended by all sorts of local
contention and squabble, to say nothing of
the invasion of vested rights which, of
course, would involve a large amount of
injustice. The public must ~e c?l1tent
until something was done whICh, III the
course of the operation of the law, would
work a forfeiture. When a transfer of
licence was sought, then would be the
time to object, and to object successfully
if there were any substantial reasons why
the house should not continue to be
licensed.
Mr. LONGMORE urged that clause
25 should be worded so as to render it
impossible for the keeper of any improper'
place of public entertainment to escape
from the penalty of his acts.
Mr. WATKINS remarked that if a
house was objected to on the occasion
of the transfer of the licence there was
nothing to prevent the licence remaining
in the hands of the original licensee;
and thus the expectation that the number of existing houses would be reduced,
by the operation of the transfer clause,
would be defeated. He considered that
the object of those who desired a reduction in the number of houses which
were a disgrace to the city would be met
by adding to the 18th clause words providing that objections might be made
under the 9th, 10th, and 23rd clauses to
the renewal of a licence, and heard by the
licensing magistrates, provided fourteen
days notice was given to the licensee.
The House then divided on the question
that the words proposed to be omitted" for the reconsideration of clauses 15, 19,
25, and 27, and for the consideration of one
new clause"-stand part of'the motionAyes ...
49
.2
Noes ...
Majority against the amendment 47
AYES.

Mr.
"
"
"
"

Bates,
Blair,
Cohen,
Connor,
E. Cope,
" T. Cope,
" Cunningham,
" Davies,
" Everard,
" Farrell,
" Francis,
" Gillies,
" Harbison,

Mr. Higinbotham,
" Johnstone,
" Kerferd,
" Kernot,
" King,
" Kitto,
" Langton,
" Lobb,
" Longmore,
" MacBain,
" Macgregor,
" Mackay,
Capt. Mac Mahon,

Mr.
"
"
"
"

Mr. MacPherson,
" Mason,
Sir J. McCulloch,
Mr. McKean,
" McKenna,
" McLellan,
" Michie,
" Miller,
" Patterson,
" Plummer,
" Ramsay,
" Riddell, .

G. Paton Smith,
J. T. Smith,
F. L. Smyth,
Stephen,
Stutt,

" Sullivan,
"
"
"

Vale,
Watkins,
Wrixon.
Tellers.
Mr. Wilson,

" Whiteman.
NOES.

Tellers.
Mr. Harcourt,

I

Mr. Jones.

The motion was then agreed to, and the
House went into committee.
On clause 15, which declared that the
licensing maaistrates, having granted the
application, ~lOuld issue certificates; and
forward a duplicate of the same to the
treasurer of the city of Melbourne or town
of Geelong, or any shire or borough.
Mr. MICHIE moved that, after the
words "shire," occurring twice in the
clause, the words "road district" be inserted in each instance.
The amendment was agreed to.
On clause 19, which empowered a licensing ma.gistrate to tr~nsfer the licence, .nnd
endorse the transfer III the form prescnbed
in the 2nd schedule,
Mr. RAMSAY moved that, after the
words" second schedule," the words" for
which a fee of £2 shall be paid" be inserted.
The amendment was agreed to.
Mr. MICHIE moved the omission of
the following words at the end of the
clause : "But the granting of the licence may be
objected to on the ground that the licence tran.sferred had before or after transfer become vOId
or liable to forfeiture from any cause whatever."

The amendment was agreed to.
On clause 25, providing penalty for
permitting a room in a public-ho~s~ to be
used as a dancing saloon, and glvmg to
the licensing magistrate the power to grant
persons applying to him leave to use such
room for the purposes of private societies
or assemblies,
Mr. McKEAN moved that, between the
words "dancing saloon," there be inserted
the words "theatrical or concert."
Mr. WALSH opposed the amendment
on the ground that in the country districts
if concerts were to be given at all, they
must almost of necessity be given in the
large rooms of hotels; and if the proposed
words were inserted those districts would
be debarred from enjoying such amusements.
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The committee divided on the amendmentAyes
11
No~

27

Majority against the amendment 16
AYES.

Mr.
"
"
"
"
"

Bates,
E. Cope,
Harcourt,
Lobb,
Longmore,
McKean,

Mr. Ramsay,
" Vale,
" Wrixon.
Tellers.
Mr. Harbison,
" Kernot.
NOES.

Mr. Cohen,
" Davies,
" Everard,
" Farrell,
" Francis,
" Gillies,
." Johnstone,
" Jones,
" Kcrferd,
" Langton,
" MacBain,
" Mackay,
"MacPherson,
Sir J. McCulloch,

Mr.
"
"
"
"
"
"
"
"
"
"

McLellan,
Michie,
O'Grady,
Plummer,
Riddell,
J. T. Smith,
Walsh,
Watkins,
Whiteman,
Williams,
Wilson.
Tellers.
Mr. McKenna,
"G. V. Smith.

Mr. VALE moved that, after the words
I'dancing saloon," the words "or concert
room" be in!'5erted. He could quite understand that, if the amendment that was just
negatived had been accepted, it would
seriously have interfered with the law relating to theatres. In the old country the
most scandalous places for the promotion
of immorality had been concert halls and
not dancing !'5aloons, and the most determined efforts had been made to pu t an end
to this phase of public demoralization.
Such was his object in proposing this
amendment, and he had no objection to
there being ins(3rted in the clause a provision that would admit of travelling professionals or persons desirous of getting
up private entertainments using the rooms.
Mr. G. V. SMITH saw no reason why
the amendment should not be accepted;
because the real object of the committee
ought to be to strike at the so-called
concerts, which were in reality only a
cloak for the sale of the most abominable
descriptions of liquor.
Mr. LANGTON said that the object of
the amendment was to put a stop to the
publicans keeping music hallA in connexion with their houses; but it was not
desired to prevent concerts being given by
travelling prefessionals in the country
districts, and the amendment, if carried,
would have that effect; because there
would in very few cases be any other
places than the large rooms of public-.
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houses in which they could gi ve their entertainments. He suggested that it would
be worth while to consider whether the
object desired would not be gained by the
insertion of some such words as the
following : "or any music hall or concert room, unless
such music hall or concert room be hiPed by
some person or persons unconnected with the
licensee."

He thought the suggestion would be worth
the attention of the Attorney-General.
Mr. KERFERD pointed out that there
was nothing to prevent the licensee making
a collusive arra,ngement with the performers which would easily defeat the object
in view. He suggested that the AttorneyGeneral should be requested to settle this
clause so as to meet the wishes that had
been expressed by honorable members.
Mr. MICHIE said that he would take
a note of what had been said, and endeavonr to prepare a clause that would
meet the views of honorable members,
and find acceptance in another place.
The amendment was then withdrawn.
Mr. MICHIE moved the insertion of
the following proviso:"Provided that such licensing magistrate shall
forward to the office of the Chief Secretary,
from time to time, at intervals not exceeding
six months, a list of all such· applications, together with the names of the applicants, to be
recorded in the office of such Chief Secretary."

The amendment was agreed to.
On clause 27, providing a penalty for
paying wages of workmen in publichouses,
Mr. MICHIE moved that, in the proviso
that nothing contained in the Act should
extend to any licensed person paying his
own journeymen, workmen, servants, or
labourers in his licensed house, after the
words "servants or labourers," the words
" employed solely in his business as licensee" be inserted.
The amendment was agreed to.
Mr. MICHIE moved the insertion of
. the following new clause : " It shall be lawful for the Governor in Council, upon the application in writing of the council
of any shire or road district, to proclaim any part
of such shire or road district, to be defined by
such council and not being in or within one mile
of any city or town, a part within which the
licensing magistrates for such district may grant
certificates for .publicans' licences as aforesaid,
for which shall be charged thc annual licence
fee of £ 15 j and on the like application of the
council of any borough, not being within sixty
miles of the city of Melbourne, the Governor in
Council may if he shall think fit proclaim any
portion of such borough as a part within whieh
the licensing magistrates for the district may
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grant certificates for such publit'ans' licences,
and for which licence shall be charged a like fee
of £ 15, and the said Governor in Council may,
from time to time revoke any such proclamation,
such revocation to take effect from the time of

the expiration of the last issued licences under
such revocation."

Mr. LANGTON moved that the word
"place" be substituted for" part" as the
portion of a shire or road district to be
proclaimed a part within which certificates
for publicans' licences might be granted.
Mr. JONES thought a difficulty might
arise if the amendment was agreed to, for
the reason that a part might contain a
great many places. Although no doubt
it involved tautology, as the word "part.,"
in a different signification, occurred in the
earlier portion of the clause, he thought it
would be better not to make the alteration.
The amendment was negatived.
Mr. GILLIES moved that £10 be substituted for £15 as the amount of the
annual licence-fee. The Attorney-General
said, on the occasion of the second reading
of the Bill, that it would be quite possible
to reduce the licence-fee, and make it an
average of £15. He (Mr. Gillies) thought
that £10 was quite high enough, as this
was supposed to be a sort of substitute
for those places that were licensed under
the old beer licence system.
Mr. MICHIE had given this branch of
the question great consideration, and had
come to the conclusion that there would
be too great a disparity between the two
licence-fees, £25 and £10; and he was
strengthened in that feeling by the fact
that the disparity became all the more
striking when it was considered what the
grocers had to pay. He thought, under
all the circumstances, that £15 was quite
little enough.
Captain MAC MAHON said that if the
object of the Attorney-General was to
check the sale of intoxicating liquors, he
ought to accept the amendment of the
honorable member for Mary borough (Mr.
Gillies). The very large interests involved
in this question ought to be consideredthe brewers' interest for example. He
was aware that the tee-totallers objected
that even beer should be drank, yet he
was quite sure that it was not wished to
injure so important an interest. Unless a
moderate fee was fixed upon to replace
the beel' licences, it would be not only injurious to the interests he had more
especially referred to, but injurious to the
revenue, and certain to promote the illicit
sale of spirituous liquors.

Mr. JONES, having a tender regard
for the interest of the brewers, which the
teetotal members of the House were not
supposed to participate ill, expressed the
conviction that the committee should insist
upon keeping the licence-fee at £15;
because, let it be remembered that, if persons went in for selling without a licence
-as the honorable and gallant member for
West Melbourne appeared to more than
suggest they would-a very great loss
would be sustained. He believed that it
would be better for all parties concerned
that the fee should be £] 5; when the
whole matter came to be considereu, it
would be found to be better for the local
bodies, better for the brewers, better for
the persons otherwise engaged in the trade,
and better even for those who would not
be offended at having any amount of licensed houses in the district in which they
resided. If the license-fee was reduced to
£10, there would perhaps be as many licensed houses as there were at present.
(An Honorable Member-" More.") Well
the honorable member said more, but that
he confessed he could hardly uuderstaud
the possibility of. The brewers would do
far better with a law-abiding set of customers, and would have less temptation to
break the law themselves; and without
participating in any of the narrower motives which had been so freely imputed, he
thought that the fee of £ 15 ought not to
be departed from. It would meet the wants
of Sandhurst and Eaglehawk and other
pla~es similarly situated. All the agitation
about the cheap licence-fee would be found
to have sprung from the Sandhurst district,
and the claim was that the people in the
gullies, not being able to afford to drink
anything but beer, wanted a cheap licencefee.
Mr. MICHIE said that the honorable
and gallant member for West Melbourne
had glanced at the probability-in the
event of the licence-fee being fixed at £15
-of a return of the sly-grog selling system,
and the deplorable state of things that a
few years a.go was found to spring from
that evil. But on reflection he thought
the honorable and gallant member would
see that sly-grog selling wouid be much
more effectually prevented by the imposition of a £ 15 than of a £ 10 licence-fee, for
the reason that the licensee would have a
£15 motive as against a £10 motive for
watching the unlicensed seller, and not
allowing him to sell at all events in his
own immediate vicinity.
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Mr. KERFERD remarked that he
would have entertained no doubt whatever
as to the propriety of the £15 licence, had
it not been that there was a wine licence.
He was quite convinced that the wine
licence would be used to sell all kinds of
liquors as well as beer. If that were so,
the object should be to rtlduce to a minimum the temptation for persons to break
the law, and it would be virtually saying
that persons might carryon openly and by
law the illicit traffic that before they had
been carrying on secretly. Everybody
who was acquainted with the country districts knew that a few yards in the bush
a man might have, without any fear of
detection, all the opportunities not only
of keeping liquors but of selling them to
his customers. Of course he would not
produce them when the inspector paid him
a visit. The object was to check such
traffic, and if he thought that the amendment of the honorable member for Maryborough would accomplish that object he
would cheerfully vote for it ; but he did
not think so. After all the sum was not
a very large one, although insignificant as
it was it might be and most likely was
felt as a large one by persolls living in the
outlying localities, and the experience of
those who lived in towns was quite different from that of those who were accustomed to and acquainted with the position
and requirements of the country districts.
The notion in the mind of the AttorneyGeneral evidently was that the licensee
would have the object before his eyeshaving paid his £15-of giving information to the police, and detecting and punishing those who carried on an illicit trade.
The Attorney-General was entertaining
a forlorn hope if he looked forward to the
licensees to aid in suppressing sly-grog
selling. The fact was that at the present
time the publican often sold liquor to the
sly-grog dealer, ~onsidering that, as he
could not suppress the practice, he might
as well make what profit out of it he
could.
Mr. LONGMORE believed there was
a great deal of truth in what the honorable and learned member for the Ovens
said as to publicans supplying sly-grog
sellers, but it must not be forgotten that
in the districts in which publicans' licences
were issued at a reduced fee, the local
bodies would have a direct interest in
putting' down sly-grog selling, and that
they would use their best exertions to do
so.
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Mr. WATKINS thought that the fee
for a publican's licence in scattered districts
ought not to exceed £10. If the fee was
£15 he feared that persons who desired
to sell various kinds of liquor would do
so under the cover of a wine licence,
whereas if the fee was £10 they would
take out a publican's licence, and become
legitimate traders.
Mr. JONES remarked that if the argument of the honorable and learned member
for the Ovens, that by reducing the licencefee to £10 the temptation to indulge in
sly-grog selling would be diminished, had
any force at all, it would apply still more
strongly in favour of a reduction of the
fee to £2, the price of the wine licence.
He thought that the committee could not
do better than adhere to the proposition to
fix the fee at £15. By having a £15 fee
for a publican's licence, the hotel-keeper
would derive one advantage, inasmuch as
the grocer would be handicapped to a considerable extent in the traffic. If anything would induce him (Mr. Jones) to
vote in favour of a £10 fee it would be to
handicap the grocer still further.
Mr. GILLIES expressed surprise at the
course now proposed. Some honorable
members seemed to run from one extreme
to another. A few years ago the AttorneyGeneral insisted that there ought to be
a beer licence issued at a low figure, in
order to put a stop to illicit grog selling;
but it was now proposed to treble the
licence-fee, and allow all sorts of liquor to
be sold at beer-houses. The great necessity for the beer licence was that inasmuch
as the manufacture of beer was an industry
established throughout the length and
breadth of the colony, in which thousands
of pounds had been invested, it was necessary that some mode of legalizing the sale
of beer should be devised, or it would be
sold without a licence. The proposition
now submitted by the Attorney-General
was simply to do away with the beer
licence. To say that beer-shops, as at
present established, would be able to pay
a fee of £15 per annum was simply absurd.
In some parts of the district which he
represented it was impossible that the
Attorney-General's proposal could be taken
advantage of. The licensees of the beerhouses could not afford to pay an annual
fee of £ 15. The result would be that the
best of them would be driven out of the
trade altogether, and the worst of them
would stick to it, but take out no licence
at all. In other parts of the colony also
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it was preposterous to expect the beerhouse licensees to pay a fee of £15. If
honorable members wished to introduce
the old system of sly-grog selling, they
could not do better than fix the licence-fee,
as proposed, at £ 15. If they desired to
continue the better class of beer-shops the
imposition of a fee of £10 might accomplish that object, but the present proposition
would be utterly useless.
Mi'. MICHIE said that the honorable
member for Maryborough (Mr. Gillies)
ignored the statement in the report of the
Royal commission, that beer-licensees were
merely sly-grog sellers. The evidence
was so strong on that point as to be undeniable. (Mr. Gillies-" Why reduce the
publican's fee in certain districts to £ 15,
and not to £10"?) He proposed that a
publican's licence-fee should be issued in
the districts in which beer-shops at present
existed for £ 15, because he thought that
was a fair and equitable sum. If the
difference between £10 and £15 would
make all the difference between any publican being ruined or prospering, such n
man had better abandon all idea of opening
a licensed house.
The committee divided on the question
that "£ 15" stand part of the clauseAyes ..•
29
Noes ...
21
Majority for a £ 15 licence

8

Ayes.
Mr. Bates,
Sir J. McCulloch,
Mr. Macgregor,
" Blair,
" E. Cope,
" Mackay,
" T. Cope,
" McKean,
" Crews,
" MacPherson,
" Francis,
" Michie,
" Johnstone,
" Plummer,
" Jones,
" Ramsay,
" Harbison,
" Riddell,
" Harcourt,
" G. Paton Smith,
" Higinbotham,
" Vale,
" Kernot,
" 'Vrixon.
Tellers.
" King,
Mr. Lobb,
" Longmore,
" MacBain,
" Wilson.
Noes.
Mr. Casey.
Mr. J. T. Smith,
,. Stutt,
" Cohen,
" Davies,
" Sullivan,
" Gillies,
" Thomas,
" Kerferd,
" Walsh,
" Langton,
" Watkins,
" McLellan,
" Williams,
Capt. Mac Mahon,
"Whiteman.
Mr. Miller,
Tellers.
" O'Grady,
Mr. Everard,
" G. V. Smith,
" McKenna.

The clause was then agreed to, and the
Bill was reported to the House, with
further amendments.

Statute Amendment Bill.

CARLTON GARDENS ROAD
CLO::;rNG BILL.
Mr. COl-lEN, in moving the second

reading of this Bill, said that he felt himself in a rather awkward position, inasmuch as he was a member of the Government which proclaimed the road through
the Carlton-gardens which it was the
object of the Bill to close. But having
for some eight or ten years always strenuously opposed the spoliation of any of the
city reserves by cutting roads through
them, he wished to set himself right with
the House and the country, and show that
he would not knowingly act differently as
a member of the Government from what
he would do as a private member of the
House. He could with confidence appeal
to his late colleagues to bear him out in
stating that at the time that the proclamation was sanctioned he had no knowledge
that it was intended to authorize the
cutting of a road across the Carlton-gardens. Had he been aware that anything
of the kind was contemplated, he certainly
would have taken proper steps to oppose
the proclamation. At the present time,
when millions of money were being expended for the purpose of providing recreation grounds for the people in older countries, it was certainly not expedient that
the growing wants in this direction of a
young community like that of Victoria
should be curtailed. He desired that the
public reserves not only in the city of
Melbourne but throughout the colony
should be kept intact as far as they possibly could be. He might mention that
there had recently been an election of a
member of the City Council in two wards,
which, in each instance, had been decided
entirely on the question.' of a road way or
no roadway through the Carlton-gardens.
In one ward Mr. Stewart, who opposed
the road, was returned by a large majority;
and in the other, Mr. A. K. Smith, who
had served the burgesses faithfully for five
years, had been rejected in favour of an
untried man, solely because he advocated
the road. He would give honorable members a synopsis of the history of the Carlton-gardens. In 1843, the corporation
applied to Mr. Latrobe, the Superintendent
of the district of Port Phillip, to reserve for
the recreation of the inhabitants of Melbourne certain parks and gardens, amongst
others what were now known as the Carlton-gardens. In August, 1852, a plan of
Melbourne and suburbs was prepared by
the Government showing the land sold as
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far as Victoria-street. The Carlton-gardens were shown on that plan, but no
road was shown crossing the gardens.
In October, 1852, part of the land north
of Victoria-street was sold in accordance
with that plan. In the beginning of
1853 Mr. Hoddle prepareJ another plan,
showing the land sold in October, 1852,
with Queensberry-street marked up to,
but stopping at Rathdowne-street. The
gard~ns were hero again shown to be intact. In 1855 the corporation applied to
the Government to have the gardens
handed over to them, in order that they
might fence in and apply the gardens for
the purpose for which they were intended.
The Government complied with that request, and the corporation fenced in the
whole of the land at a large expense.
(An Honorable Member-"What was done
In 1856 the City Council
in 1856? ")
favorably entertained a petition to cut a
road through Carlton-gardens, but through
the centre of the reserve, to give a road
across from Rathdowne-street to Victoria-street. In the same year Mr. Michie
introduced u Bill into Parliament with
this view, but, though backed by the corporation, he had to withdraw it. In 1857
Mr. Service renewed the application in
the form of a motion, but it was lost. In
tlte same year the Government sold lands
to the north of Queensberry-street, fronting
and surrounding the gardens, and the plans
exhibited at the sale showed the gardens
without a road. The corporation, having
come to the conclusion that it would be
an infringement of the rights of the
citizens to allow any encroachment upon
the reserve, began to expend money in
the improvement of it. A.s to whether
the money had been well spent or not
there might be a difference of opinion, but
as a matter of fact the City Corporation
had from first to last expended about
£12)000 on the Carlton-gal·dens. He now
asked the House to consider what the
effect of the recent proclamation was. It
contemplated that a road three chains
wide should be cut across the gardens for
the purpose of connecting two streets
which were not opposite to each otherfor the purpose of connecting Gertrudestreet with Queensberry-street at an angle
of about two chains. If the road was maintained, the gardens would be desecrated,
and about 21 acres of the reserve rendered
useless as a place of public recreation.
There was a macadamized road running
along Nicholson-street and Rathdowne-
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street and also along Victoria-street, and the
only difference it woulJ make to wheeled
vehicles going round the gardens instead
of through them would be some three
minutes for drays and about a minute and
a half for carts. He considered that in
proclaiming this road through the gardens
a great wrong had been done, and he
asked the House to right that wrong. The
Melbourne Corporation were admitted to
be the custodians of the reserve, but, under
circumstances to which he need not more
particularly refer, the Government of the
day had proclaimed a road through the
gardens contrary to the wishes of that
body. From 1868 to 1870 there were
nine divisions in the City Council on the
question of cutting a road through the Carlton-gardens, and there were never more
than two or three members in favour of the
road, to 18 or 20 against it. On the 9th
of February, 18(;4, the following proc1amation appeared in the Government

Gazette : "In pursuance of the 8th section of the Land
Act 1862, and in accordance with an Order in
Council, made on the 1st day of February
instant, it is hereby notified that it is the intention of the Governor in Council to permanently reserve from sale the lands hereinafter described, for the purposes of public
recreation. It is also hereby notified that the
Governor in Council has, by the same order,
directed the said lands to be vested in the Council
of the City of Melbourne as trustees thereof."

Descriptions followed of the various reserves alluded to, including Carlton-gardens. This proclamation showed that it
was intended to permanently reserve the
gardens. If there was not actually a
permanent reservation according to the
letter of the law, there certainly was
according to the equity of the law. If the
Carlton-gardens were not,· in fact, permanently reserved, the City Corporation had
no power to expend a shilling of its funds
upon them. It appeared, however, that,
under the Land Act of 1869, there was
not a permanent reserve in the colony, but
that the Government could cut roads
through any of them; and, in fact, do what
they pleased with them. The object of the
Bill which he had introduced was twofold.
First, to declare that what the Governor
in Council, ill 1864, intimated it was their
intention to do-and which, so far as the
outside public could possibly know, was
actually done-had been effectually and
legally done; and, in the second place, that
lands which, according to notification in
the Gazette, were intended to be permanently reserved, should be excluded from
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the operation of the 38th section of The
Land Act 1869. This was the purport of
the Bill, besides providing for the closing of
the road proclaimed through Carlton-gardens. If that road were maintained, it
would render the gardens in a great
measure useless for purposes of recreation,
and would do a great wrong to the public.
He asked for nothing but justice to the
citizens of Melbourne, and that the reser
vations of land throughout the colony
which were intended to be permanent
should be declared to have been perrnanently reserved. He felt that he was discharging a duty in bringing forward the
measure, and he now left it with confidence in the hands of the House.
Mr. V ALE asked the ruling of the
Speaker as to whether this was not a private Bill. Some thirteen years ago the
present Attorney-General introduced a
Bill for opening a road through Carltongardens, from Gertruue-street to Queensberry-street, but by almost the unanimous
opinion of the House it was ruled to be a
private Bill, and withdrawn. The standing orders provided that no Bill altering
or affecting a road could be treated otherwise than as a private Bill, and he submitted that the present measure came
within that rule.
Mr. LANGTON called attention to the
fact that in September, 1867, an Act was
passed "to vest portion of suburban section 68, in the parish of Jika Jika and
county of Bourke, in Her Majesty, and in
the mayor, councillors, and burgesses of
the borough of East Collingwood." That
was a private Bill in the same sense as the
present measure, but it was treated as a
public Bill.
The SPEAKER.-This Bill deals with
public reserves on Crown lands-lands
which have never been alienated from the
Crown, and which are therefore public
property like any other Crown lands. A
question of public policy in dealing with
these reserves is also raised; and, on these
grounds, the Bill cannot be regarded as a
private Bill.
Mr. VALE said he desired to raise the
question whether the proclamation of the
road through Carlton-gardens did not
make it cease to be in any sense of the
phrase Crown land?
The SPEAKER.-The honorable member had perhaps better put himself in order
by submitting a motion on the subject.
Mr. VALE moved that the Bill be regarded by the House as a private Bill.
a
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He would take as the basis of his position
the very argument put forward in support
of the opinion that it was a public Bill.
He admitted that the Bill was drawn with
considerable cleverness. While nominally
professing to deal with a question of public
policy, it really sought to close a public
roadway granted by the Crown-a roadway which under no circumstances could
fairly be regarded as Crown land. It
ceased to be Crown land the moment the
proclamation of March last had run its
course through the Government Gazette.
If roadways were public property, or, in
other words, Crown land, Bourke street
and every other street in Melbourne was
Crown land, and it would be competent
for the House to close up one of the main
arteries of the city if such a proceeding
were necessary for railway extension or
some other public purpose, and to do this
1>y a public Bill brought in without notice
and the other forms required to be observed
in connexion with the passage of private
Bills, in order that owners of property
might have every opportunity of guarding
their rights. The question wa~ one of
paramount importance to the Corporation
of Melbourne. Nothing in fact could be
more important to that body than the
insistance of the principle that public roads
once proclaimed by the Government were
the private property, to a certain extent,
of every person who had an interest in the
maintenance of those roads.
Mr. LONGMORE seconded the motion.
Mr. COHEN thought the fact that the
honorable member for Collingwood (Mr.
Va.le) met the measure not on fair and
equitable grounds but. with a technical
objection showed that he had a very bad
case. The honorable member was wrong.
The Bill was a public Bill. It dealt with
all the public reserves in the colony, and
incidentally it dealt with the proclamation
of a road way across the Carlton-gardens.
Mr. McKEAN said he was inclined to
think that a technical objection of the
character of that raised by the honorable
member for Collingwood (Mr. Vale) could
not be sustained. The roadway in question was as much a public road as any
street in the city of Melbourne. The soil
in those streets had never been divested
from the Crown. The public enjoyed only
an easement-a right of way-over those
streets. He ventured to say that the
House had just as great a right, and
could exercise as great a right, by Act
of Parliament, over the Cadton-gardens

Ca1·1ton Gardens

[ DX 9X l\IBER

roadway as over any other piece of Crown
land in the colony.
Mr. JONES observed that the Bill
proposed, as it appeared to him, to take
away from the public generally the use
of a road, and vest that road in certain
trustees, those trustees being the Mayor
and Corporation of the city of Melbourne.
That being admitted, he contended that
the measure must be considered a private
BilL
.
Mr. LANGTON called attention to the
distinction between public and private
Bills, as laid down in .1J:lay : "Every Bill for the particular interest or
benefit of any person or persons is treated, in
J>arliament, as a private Bill-whether it be for
the interest of an individual, a public company
or corporation,. a parish, a city, a county or
other locality."

But there was an important exception:"While the distinction between public and
private Bills may be thus generally defined,
considerable· difficulties often arise in determining to what class particular Bills properly belong.
Though a Bill relating to a city is generally held
to be a private Bill, Bills concerning the metropolis have been dealt with as public Billsthe large area, the number of parishes, the vast
population, and the variety of interests concerned,
constituting them measures of public policy
rather than of local interest."

Further on, Sir Erskine May said"There is an express standing order that no
private Bill shall be brought in otherwise than
upon petition. . . . . But Bills of a local
character, to which the standing orders of the
House are applicable, are occasionally brought
in, by order, as public Bills, without the form of
a petition."
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they must be bound. That illustration
was consistent with the uniform practice
of the House of Commons, as laid down
in May. There was no ground upon
which the motion before the House could
be defended. Honorable members, of
course, had their opinions as to the merits
of the dispute between the City Council
and the neighbouring boroughs. But
surely the question might be settled by
the House upon its merits. Certainly any
honorable member who had paid anyattention whatever to the practice of Parliament
must admit that the ruling of the Speaker
was perfectly correct, and that this was
not a case in which it was becoming to
question the correctness of that ruling, or
to take the opinion of the House on the
subject.
The House divided on the question"That this Bill be regarded by this House
as a private Bill"Ayes
7
Noes
41
Majority against the motion

34

AYES.

Mr.
"
"
"

Everard,
Jones,
Kernot,
Longmore,

I

Mr. Watkins.
Tellers.
Mr. McLellan,
" Vale.

NOES.

Mr, Bates,
" Blair,
" E. Cope,
" T. Cope,
" Crews,
" Davies,
" Farrell,
" Francis,
" Gillies,
" Harbison,
" Harcourt,
." Higinbotham,
" Johnstone,
" Kerferd,
" King,
" Langton,
" MacBain,
" Macgregor,
" Mackay,
Capt. Mac Mahon,
Mr. MacPherson,

Mr. Mason,
Sir J. McCulloch,
Mr. McKean,
" Michie,
" Miller,
" Plummer,
" Ramsay,
" Riddell,
" G. Paton Smith,
" G. V. Smith,
" J. T. Smith,
"Stutt,
" Sullivan,
" Walsh,
" Whiteman,
" Williams,
" Wilson,
" Wrixon.
Tellers.
Mr. Cohen,
" Lobb.

N ow among the illustrations given in
support of this statement were all sorts
of Bills, among which were the Knightsbridge and Kensington Openings Bill, the
Tralee Navigation and Harbour Bill, and
the Fisher-lane (Greenwich) Improvement
Bill. The latter surely partook more of
the character of a pri vate than a public BilL
But the Bill before the House permanently
reserved all lands throughout the colony
permanently set apart for public recreation.
As to the argument that the Bill must be
regarded as a private Bill because it vested
The debate on the motion for the second
certain land in, the Corporation of Melbourne, why the Act No. 315, which he reading of the Bill was then continued by
had already referred to (known as the
Mr. McKEAN, who remarked that the
Collingwood Land Vesting Act) vested honorable member for East Melbourne
certain land in Collingwood in the mayor, (Mr. Cohen) had .declared that the quescouncillors, and burgesses of the borough tion of the roadway across Carlton-garof East Collingwood, and was dealt with dens had been decided by two municipal
as a public Act. That was the most elections in the city. But to this staterecent illustration of the practice of ment he demurred. He had been told
the House, and by that, he submitted, by several gentlemen that they voted
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against Mr. A. K. Smith in' consequence
of his having taken a view favorable to
machine-broken metal, and that he lost
his election on that ground. As to the
election in Smith ward, he entirely denied
that it went upon the question of the road
through the gardens. Mr. Stewart occupied a high position in the locality, was
well known, and there was no doubt of the
result of the election from the moment
he appeared in the field. Indeed many
persons voted for Mr. Stewart on personal
grounds alone. Therefore he(Mr. McKean)
was not disposed to regard those elections
as a criterion of public feeling on the
matter. And he denied entirely the right
of the citizens of Melbourne to decide
alone a question which also affected the
people of Hotham, Fitzroy, and East Collingwood. The gardens lay just between
Carlton and Fitzroy, and caused the traffic
between the two districts to go by way
either of Victoria-par~de or Carlton-street.
Such was the feeling of the City Corporation, as to the matter, in 1856, that, through
their then town clerk (Mr. Kerr), they
petitioned the Government, earnest.ly soliciting the proclamation of a road through
the gardens. He believed that, prior to
that time, the road had been formed, or at
least surveyed, and the small portion of
garden to the south surveyed and mapped
out in allotments for sale. He believed
that there were in the department of Lands
and Works certain lithograph plans executed at that time, showing the road almost
as it was now, and the space intervening
between Victoria-parade set out in ordinary building allotments. All this was
done, he believed, with the concurrenceaye, at the request-of the City Corporation; and he had yet to learn that the
action of the City Corporation in 1856
was any more antagonistic to the public
welfare than the action of the Board of
Land and Works in 1870. He was told
that fourteen years had elapsed.
But
what had been the increase of traffic during those fourteen years? If the roadway
was thought necessary for the purposes of
traffic or public convenience in 1856, surely
it must be more necessary for public traffic
in 1870, But there was another aspect of
the case. The honorable member for
East Melbourne had urged, as a reason for
restoring Carlton-gardens to their original
state, .·he amount of money which the Corporation had spent upon them. The honorable member said that the Corporation had
foolishly spent £12,000 upon the gardens.
Mr. McKean.
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If that amount had been spent it had been
foolishly spent. Like all the other reserves under the control of the Corporation, the gardens were a public disgrace.
Why a.fter this expenditure the gardens
were little more than a piece of waste
land; certainly they were not equal to
what they were in their primitive state,
when the native roamed at large among
the gum trees. At present, and for the
last five or six months, the Corporation
had three relays of men per day guarding
the approaches to this road. He did not
see why the Corporation should spend
something like £ 15 or £20 per week in
this way, and he was astonished that the
citizens permitted it. When the road was
proclaimed, the citizens immediately interested requested the Corporation to
make it. The request was declined by
the Corporation, or rather the town clerk,
who, it was believed, was the puller of the
strings behind the scenes, and the prime
promoter of the present Bill. Shortly
after he (Mr. McKean) took office, he was
waited upon by a deputation from Melbourne, Hotham, Carlton, and Fitzroy, in
reference to this road. He recommended
that the parties interested should petition
the City Corporation in reference to the
matter, in order that it might be amicably
arranged ; at the same time he stated that,
if the matter could not be satisfactorily
arranged privately, he would exercise the
powers vested in him as President of
the Board of Land and Works, and proclaim the road himself. This was on the
19th October, 1869. He had further observations to make, but as the honorable
member for East Melbourne was compelled
to leave the House in consequence of the .
severe illness of a near relative, he would
move the adjournment of the debate.
The motion was agreed to, and the
debate was adjourned until Tuesday, December 13.
MARRIAGE WITH DECEASED
WIFE'S SISTER BILL.
Mr. HIGINBOTHAM moved that this
Bill be read a third time.
Mr. MACBAIN complained that the
second reading of a Bill to abrogate a law
which had been observed by almost all
Christendom for fifteen centuries should
have been taken at a late sitting and in a
thin House. He thought a great responsibility must rest upon the honorable
and learned member for Brighton, for his
action in connexion with the mattel'; and
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upon the House for allowing a Bill of the
kind to be read a second time and passed
through committee without affording a fair
opportuni ty for the expression of the opinion
which was held, he believed, by seveneighths of the population of the country.
What reason did the honorable and learned
member assign for this alteration of the
law? The onus rested upon the honorable
and learned member to prove that the law
was an unjust law, and had been injurious
to the best interests of society before he
was justified in seeking to abrogate it?
What right had the honorable and learned
member, believing as he did in the principle that the majority should rule, to
bring in a measure of this description,
when the subject to which it related had
not been discussed at any pu bHc meeting,
and when the House had not been petitioned in any way to deal with the question?
According to the reports of the honorable
and learned member's speech, the only
reason he assigned for bringing in the Bill
was that, in England, marriage with a
deceased wife's sister was void, and that,
in this colony, it was voidable only during
the lifetime of the parties. It so happened
that a case of marriage with a deceased
wife's sister had come before the Supreme
Court. In that case the husband wished
the marriage tie dissolved, because the
marriage was, according to law, voidable
during the lifetime of the parties. Now
in place of bringing down a law which
had proved an immense benefit to society
in several countries of the world for
several generations merely to meet the
circumstances of one or two individuals
who broke the law, the tendency ought to
be to bring the cases of those persons who
broke the law before the courts, and have
them punished for breaking the law. The
proper course for the honorable and
learned member for Brighton would have
been to try and assimilate the law to the
law of England. It appeared that the
only objection offered by the AttorneyGeneral to the Bill was that it wouhl be in
opposition to the existing law of England.
But if the honorable and learned member
had no other objection, the proper course for
him, as representing the Ministry on the
occasion, was to have opposed the Bill.
At the same time he (Mr. MacBain) did
not sympathize in any way with that objection. His idea was that the existence
in England of a law which was wrong
was no reason why the Legislature of
Victoria should not pass a law which was
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consistent with right and justice. He
would here quote the following remarks
made by Lord Campbell, in the House of
Lords, during H, <lebate on this question in
1851 : "He should not be doing his duty unless he
reminded their lordships of the manner in which
this agitation was begun and carried on. They
. had had agitations upon the Reform Bill, upon
the repeal of the corn laws, and upon other great
political measures; but he believed this was the
first time that societies had been instituted for
the purpose of changing a law resembling that
of marriage, and where, pnrely for the purpose
of personal interest, a great effort had been made
to influence public opinion. He could not help
saying, from the evidence that had been laid
before him, that this agitation was begun by
those who had violated the law, and that it had
been carried on by them in conjunction with
those who had entered into engagements which
the Jaw forbade. Let us see the manner in which
it was conducted. They began by retaining
counsel, by retaining solicitors, by sending lecturers over the country, by writing pamphlets,
and by holding public meetings at which their
advocates spoke from the platform. And what
was the topic with which they begun? That,
as the law then stood, these marriages of a man
with the sister of his deceased wife were perfectly legal. And it was by having taught to
the people of this country that these marriages
were lawful that they had occasioned in many
instances the law to be broken, and then they
bring forward those breaches of the law as arguments in favour of now altering the law of
marriage."

Those wel'e the tactics adopted in England,
and there he must confess that there was
some reason for them, but here there was
none. Besides the House did not know
what were the views of the people on the
question, and it was premature to legislate
before they had been ascertained. He
believed that an enormous majority of the
female portion of the population were
opposed to the principle of the Bill introduced by the honorable and learned member for Brighton. He did not intend to
detain the House by referring at any great
length to the arguments that had at
various times been used on the question;
but reference had been made to it in connexion with chapter xviii. of the Book of
Leviticus. He found there several prohihitions: for instance, that a son might not
marry his mother or his father's wife; a
brother might not marry his sister,
whether she was so by the father only
or by the mother only, and much less
might he do so if she were the daughter
of both his parents; a father-in-law could
not marry his daughter-in-law, nor a
brother the wife of his brother. That
was the law laid down in the portion of
the Old Testament to which he had
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referred. It had been stated that there was
no distinct prohibition against the marriage
of a man with a deceased wife's sister,
and he admitted that in that chapter there
was no such direct prohibition; but there
were other marriages that were prohibited
by law, and which presented themselves
to his mind as being perfectly unnatural;
and he said that, by implication, the marriage now sought to be legalized was as
much prohibited as any of the other
marriages, prohibition in respect of which
was contained in that chapter. (An
Honorable Member-" How?") Perhaps
the honorable member wonld allow him,
in answer to his question, to read a quotation from the works of no less an authority
than the late Rev. Dr. Lindsay, who
said-
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brother; but he was only enjoined to do
so in cases where there were no issue left;
but this injunction had reference to a
peculiar people and there was no punishment for the non-fulfilment of it, so that
there was no analogy whatever between
the two cases. He would go further and
say that he believed there were more
strong social reasons against the sort of
marriage contemplated by the Bill than
there were against many of those that
were more specifically prohibited. Of
course he knew the old stock argument
was-" Who better can occupy the position
of a second mother, or guardian to the
children of a deceased wife, than her
sister?" No doubt that was a strong
argument. (Several Honorable Members
_I' Hear, hear.") Those who had any ,
"The idea that verse 18 of Leviticus XVlll. knowledge from personal observation
tolerates the' successive marriage of sisters would be aware that when a mlln married
would place it in conflict not only with verse 16, there sprung up a peculiar feeling of trust
but also with verse 17. For what is the reason and confidence which was reposed by the
assigned in that verse against marriage with a
woman and her daughter, and her daughter's sister in her brother-in-law, in return as
daughter? It is that they are near kinswomen it were for the protection which he had
to one another, and therefore it is said such a extended to her sister, his wife. This
connexion is wickedness. It is wickedness, ob- was now recognised and even encouraged
serve, because the women are nearly related to
one another. But are not two sisters nearly by the wife, but it would never be allowed
related to one another also? In verse 12, a if the wife was conscious that whenever
man's sister is called his near kinswoman, and she died her sister would be liable to
in verse 13 a woman's sister is called her near occupy her place. There were wicked
kinswoman; and in verse 17 the fact of being
near kinswomen to one another is said to con- sisters-in-law as well as wicked husbands,
stitute the marriage of such persons by the same and it would be absurd to attempt to disman wickedness. Unless, therefore, all logic be guise the fact that every protection that
a perfect delusion, the marriage of two sisters to could be given was required in the social
the same man is wickedness, because sisters are
declared to be near kinswomen to one another. system to prevent husbands committing
To make the conclusiveness of the argument wrongs, and in his opinion the strongest
apparent, it may be thrown into the form of argument against a woman becoming the
a syllogism of unexceptionable construction. second wife of a man lay in the mere fact
J!""'emaleswho are near kinswomen to one another
can never be married, as verse 17 assures us, to of her having been his first wife's sister.
the same man without wickedness. But sisters If it was once made allowable by law
are near kinswomen to one another, as verse 13 for such a marriage to be contracted,
declares. Therefore sisters can never be married all that nice and delicate connexion that
to the same man without wickedness. There existed between the sister of a married
is no possibility of evading this conclusion, and
if verse 18 really sanctions the successive mar- woman and her husband would immediriage of two sisters to the same man, then it ately cease altogether; there would be
contradicts a principle most explicitly laid down an end of that secure feeling of liberty
in verse 17."
that was now enjoyed. Then again what
Now they were told on the very bes t great ad vantages were to be obtained
authority that when two persons became fl'om such marriages? There were very
man and wife, they became one flesh. few people who had embraced the opporThe sister of the wife occupied a very tunity and broken the law; and those
peculiar position of near relationship who had done so now wanted the law to
towards her sister's husband, a relation- be altered so as to legalize their illegal
ship which established a very peculiar and act. He thought there were many cases
delicate kinship between the two. There in which there was no necessity for a man
was another quotation the use of which to marry a second time at all: because his
he had overlooked in his argument; there children would be just as well provided
was an inj unction in the Scriptures to a for and taken care of by a guardian as by
man to marry the widow of his deceased a second wife; and it was not by any
Mr. MacBain.
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means certain that, if he -did marry a second time, he would marry a woman who
would faithfully discharge her duties to
his children. He thought the House was
not justified in passing the Bill; at all
events before doing so the matter should
be fully discussed in public. If the marriage law was altered in one particular in
reference to the prohibitions against marriage, then the whole scheme would be
open to alteration, and he did not see why
a man should not marry the niece of his
deceased wife, although people did get
so horrified at the idea of such a thing as
a guardian proposing marriage to a young
girl who had been brought up in his
household from her earliest childhood. He
believed that the feelings of ninety-nine
hundredths of the people of this country
would rebel against such an alteration of the existing law as that now
proposed. He had read a speech delivered by the Duke of Marlborough
on the Sll bject of the marriage law in
Prnssia, and he found from it that in that
country a very great amount of liberty
was practised, and that it was even permissible for a woman to marry a nephew.
What was the consequence of snch a condition of things? Why that divorces were
very easily obtained, and he found that in
eight years there had been no fewer than
7,800 divorces recorded. America too
had been quoted as a country where an
immense amount of liberty was permitted.
The same nobleman to whom he had already referred quoted from an American
correspondent, who said that there was an
immense diversity of opinion in that country
in relation to the marriage law, and that
every State had a different law from the
others. It was recorded that four men
once met in America at an entertainment
where they saw their divorced wives
dancing before them as the wives of other
men. In order to show the effect upon
the family circle where marriages of this
kind were contracted, he quoted from an
American author a description of t.he
complicated state of things that in one
instance ensued : "I married a 'widow who had a grown-up
daughter. My father visited our house very
often, fell in love with my step-daughter, and
married her. So my father became my son-inlaw and my step-daughter my mother because
she was my father's wife. Some time afterwards
my wife had a son; he was my father's brotherin-law and my uncle, for he was the brother of
my step-mother. My father's wife-i.e., my
step-daughter-had also a son; he was of course
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my brother, and in the meantime my grandson
for he was the son of my daughter. My wife
was my grandmother because she was my mother's mother. I was my wife's husband and
grandchild at the same time, and as the husband
of a person's grandmother is his grandfather, I
was my own grandfather."
It was added that the man destroyed himself, and that the verdict was" justifiable
suicide." He had given these examples
to show honorable members what countries
that allow themselves to be lax in their
laws on this question must come to; and
he was satisfied that, if the law was altered
as proposed, there would be no necessity in
this country for any prohibitory laws at all
in reference to marriage j for he did not
see where it was to end, and year after
year, at the dictum of almost any party, the
prohibition against marrying anyone who
was near of kin would be .destroyed. He
looked upon the subject with a very strong
feeling of apprehension and disquiet. He
had the interest of the country at heart, as
all other honorable members had; and it
was their plain duty to weigh very carefully every view of the question before
they consented to the abrogation of a portion of the marriage law which was the
very basis of our domestic social system.
Mr. HIGINBOTHAM was sorry that
the honorable member for the vVimmera
had not confined his remarks to the considerations suggested by the social and
family results which he seemed to suppose
would flow from the operation of this Bill;
because he thought the honorable member
had not succeeded in throwing any light
on the question by the references he made
to the Levitical law, even although he
attempted to explain and illustrate that
law by the light of American examples.
The Levitical law had nothing whatever
to do with this subject; because that law
was the law of a people whom the honorable member had himself described as a
peculiar people. The only direct argument
that he derived from his authority was in
complete opposition to the conclusions he
sought to base upon it; namely, that he
admitted that the only direct injunction on
the subject suggested an argument against
the view he advocated. The Levitical
law was not the law of England, and it
was only the law of England that the
House. had to deal with in determining
this question. But the lronorable member
for the Wimmera came here and laid down
the Levitical law as obligatory upon them,
and he gave them an jnterpretation of that
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law as illustrated by a Scotch divine. Now
the honorable member must permit him
(Mr. Higinbotham) to remind him that
although it might not perhaps be said that
the Scotch were a peculiar people, undoubtedly the Scotch law of marriage was
so very peculiar a law, that he believed no
lawyer out of Scotland knew what it was
or could understand it; and therefore,
whilst they were engaged on the consideration of the law of England, any Scotch
comment on the Levitical law were entirely
out of place. The Bill before the House
did not contemplate any alteration of the
English law. He did not know whether
the honorable member for the Wimmera
had read the clause of which the Bill consisted, but if he had done so attentively
he would have seen that it did not alter
the law in this respect, and that all it did
was to alter the proceedings of our own
courts; it prevented the courts from
setting aside any of those marriages that
had been entered into contrary to law.
He believed it would be productive of a
great deal of practical good, and would
introduce a procedure that was rendered
necessary by existing cases of danger and
hardship. Thero were many persons in
this colony who had violated the law in
this way, and yet they had entered into a
lawful marriage so far as this, that if the
marriage was not set aside during the
lifetime of the parties, it would be recognised as a legal marriage after the death
of either of them. Surely the object of the
Bill was good; surely the honorable member would not say that if a man and woman
violated the law, underwent a ceremony
which united them in marriage, either one
of those parties should be at liberty to
say that the marriage was a nullity? (Mr.
MacBain-"I would punish them.':) Well,
if one or other of the parties desired to
separate, the very heaviest punishment
that could be inflicted upon them would
be to prevent them from breaking the
bond. This Bill did not say that a man
might contract marriage with the sister of
his deceased wife; it merely said that if
he did so he should not be at liberty to
break his faith with the woman he had
married, and to brand her perhaps as a de, graded member of society. That he thought
was an object that ought to commend itself
to the reason and sense of justice of every
honorable member. The honorable member for the Wimmera had advanced some
reasons, from his own point of view, why
it was inexpedient to legalize what was
Mr. Hi,qinbotham.

Wife's Sister Bill.

now unlawful; he had said that the
affectionate confidence existing between
the husband and the female relatives of
his wife might be disturbed by the possibility of a legal marriage with any of the
wife's relations; but such cases would be
very rare indeed, because it seemed to
pre-suppose the possibility of the feeling
growing up in the mind of the husband
during the life-time of his wife, and if
that were so it would almost point to a
more serious danger that was likely to
exist during that life-time. There was,
he felt assured, but little practical danger
to be apprehended from the adoption of
the principle, and if that were so, there
could be very little doubt that the sister
of a deceased wife would ,be found to be
the best mother for the children. The
honorable member for the Wimmera had
said that the subject had not been publicly
discussed in this country; but surely it
would not be argued that that House was
not the best place for the discussion of
such a question? There were only a comparatively very few persons immediately
interested in it, and there was no likelihood
of any public discussion respecting it
taking place elsewhere.
Mr. MACKAY asked why the Bill did
not provide for a corresponding difficulty
in the case of a woman who married her
deceased husband's brother? The cogent
reasons that had been assigned by the honorable and learned member for Brighton,
satisfied him that the Bill ought to pass;
but he maintained that exactly the same
arguments applied to each side of the
question, and he was surprised that they
had not been employed.
Mr. HIGINBOTHAM said that the
only reason for omitting the provisions
referred to was that he was not aware
of any cases in which such relations had
been formed, and for which, therefore, it
was necessary to provide a remedy. It
would be dangerous to go into the discussion of the question in its bearing upon
every possible variety of affinity. The
instances had in view by the Bill were
the only ones in which actual hardship
had been suffered, and for that reason
he had attempted to provide for them.
The House divided on the question that
the Bill be read a third timeAyes
26
Noes
8
Majority for the Bill
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similar purpose passed in 1864, but which
had only one year's currency. I do not at
this late hour propose to occupy the attention
of honorable members by giving a description of the Bill at any length, but will merely
say that it is a Bill to enable the Government to enrol a paid force. As there has
been some misunderstanding about the
distribution of copies of the Bill amongst
honorable members, which I unexpectedly
Tellers.
find has not been done, I think it better to
Mr. Whiteman,
content myself with moving the Bill a step
" Wilson.
forward pro forma, and reserve for the
NOES.
consideration of the committee the details
Mr. Farrell,
Mr. Riddell.
" Gillies,
of the different clauses.
" King,
Tellers.
Mr. VALE.-I wish, before this Bill is
" Lobb,
Mr. MacBain,
read
a second time, to ask whether it is in
" McLellan,
" McKenna.
advance of the English Mutiny Act; wheThe Bill was then read a third time and
ther, in fact, we are to have a permanent
passed.
Mutiny Act here, whereas in England there
PUBLIC WORKS.
is only an annual Act? If that be the
The House went into committee for the case, it appears to me to involve such a
consideration of the following estimate for thorough change of the English views that
salaries, wages, and contingencies for 1871, it would be wiser not even to take the
incident to and required for the purposes second reading of the Bill to-night.
of the Public W Ol'ks Loan Act 1868 : Mr. FRANCIS.-Clause 11 of this Bill
Payments to John Irons for work
£
s. d. applies to the Mntiny Act during actual
done under the third contract
service; it makes it applicable to the Act
(No. 68 I 1107), out of estimate
of the United Kingdom. It will come under
of £56,250 passed by the Legislative Assembly on the 16th
consideration in committee.
December, 1869
20,142 0 0
The House divided on the motion for
Salaries and wages, September
to December, 1869 ...
156 13 2 the second readingAyes
6
Salaries and wages, 1st January
to end of August, 1870
362 2 7
Noes
6
AYES.

Mr. Bates,
" Davies,
" Everard,
" Francis,
" Higinbotham,
" Johnstone,
" Kernot,
" Langton,
" Longmore,
" Macgregor,
" Mackay,
Capt. Mac Mahon,
Mr. MacPherson,
Sir J. McCulloch,

Mr.
"
"
"
"
"
"
"
"
"

Michie,
Miller,
Ramsay,
G. V. Smith,
F. L. Smyth,
Stutt,
Sullivan,
Vale,
Walsh,
Wrixon.

Contingencies

2 0 0

£20,662 15 9
ALFRED GRAVING DOCK.

£

8.

d.

Total payments, as per last year's
return
...
100,759
0
Ditto for year ending 29th Sep20,662 15 9
tember, 1870
Total payments up to 29th Sep... £121,421 16 9
tember, 1870

On the motion of Mr. MACKAY, the
estimate was passed.
CONTRACTORS' DEBTS BILL.
Mr. WHITEMAN inquired whether it
was the intention of the Government to
proceed with this Bill ?
Mr. MACKAY replied that it was, and
if possible to pass it into law.
MILITARY AND NAVAL FORCES
BILL.
Mr. FRANCIS said~I beg to move
that this Bill be now read a second time.
I t is only a modification of a Bill for a
VOL. XI.-2 K

AYES.

Mr.
"
"
"

Francis,
Johnstone,
Mackay,
F. L. Smyth,

Tellers.
Mr. Bates,
" Gillies.

I
I Mr. Longmore,
Tellers.

NOES.

Mr.
"
"
"

Everard,
Kernot,
Vale,
Whiteman.

"

Walsh.

The report of the tellers showed that
there was not a quorum of members
present.
In the absence of a quorum, the HOuse
was counted out at twenty-four minutes to
twelve o'clock.

LEGISLATIVE ASSEMBLY.
Friday, December 9, 1870.
New Industries-Wines, Beer, and Spirits Sale Statute
Amendment Bill-Farmers' Common at Benalla-The
Police Force-The Public Finances-Cowie's Creek Rail·
way Bridge-}Ielbourne University-Military and Naval
Forces Bill-Ihsolvency Law Amendment Bill.

The SPEAKER took the chair at half-past
four o'clock p.m.
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PETITIONS.
Petitions in favour of the Wines, Beer,
and Spirits Sale Statute Amendment Bill
were presented by Sir J. MCCULLOCH,
from the Wesleyan congregations at
Greensborough, Thomastown, and Preston; by Mr. BATES, from inhabitants of
Fitzroy and Collingwood; and by Mr.
McKEAN, from inhabitants of Alma and
Chinaman's Flat. Petitions praying for
the abolition of the grocer's licence and
other amendments of the Wines, Beer, and
Spirits Sale Statute were presented by
Mr. McKEAN, from the "Anchor" tent,
and by Mr. KERNOT, from the "Duke of
Edinburgh" tent of Rechabites.
Mr.
McKEAN presented a petition from certain
females resident at Chinaman's Flat, praying that means might be found for more
effectually protecting the young of both
sexes from the lures now held out by
certain vendors of drink, and that the
flagrant immorality and kindred abuses
connected with tap-rooms, dancing-saloons,
and similar licensed places of amusement,
might be promptly suppressed.
DISCOVERERS OF GOLD-FIELDS.
Mr. MACKAY laid on the table, pursuant to order of the House made last
session, a return of the names and extent
of the several gold-fields for the discovery
of which rewards had been paid.
NEW INDUSTRIES.
Mr. McKEAN inquired of the Treasurer when he proposed to distribute the
£2,500 voted last session for the promotion of new manufactures and industries?
Mr. FRANCIS said it was not intended
to distribute any portion of the amount,
the applications not having been of such
a character- as to warrant the giving of a
bonus by the Government in anyone case.
Should any application deserving recognition be made, the House would be asked
to vote a special sum for the purpose.
Mr. McKEAN directed attention to the
establishment of salt works at Hastings.
Mr. FRANCIS observed that an application had been sent in on behalf of the
proprietors of those works, but it could
not be recognised, because salt had already
been produced in the colony in greater or
less quantities.
-WINES, BEER, AND SPIRITS SALE
STATUTE AMENDMENT BILL.
The amendments made in this Bill, in
committee, were considered and adopted.

Cowie's Creek Bridge.

On the motion of Mr. MICHIE, the
Bill was then read a third time and passed.
FARMERS' COMMON, BENALLA.
Mr. LONGMORE moved"That there be laid upon the table of this
House all papers connected with the application
of certain parties for a farmers' common at
Benalla."

Mr. McLELLAN seconded the motion.
Mr. MACPHERSON said it was impossible for the officers at the Lands department to transcribe papers like those
asked for as well as perform the ordinary
routine work. He had the original documents, and these he would hand to the
honorable member for Ripon and Hampden
for his perusal.
.
The motion was withdrawn.
THE POLICE.
Mr. McKEAN moved"That there be laid upon the table of this
House copies of all complaints or charges made
against Inspector Lyttleton, or against Mr.
Green, late superintendent of police at Kilmore,
or against Constable Morrison, and all corres·
pondence or documents bearing thereon."

Mr. PLUMMER seconded the motion,
which was agreed to.
THE PUBLIC FINANCES.
Mr. LANGTON moved" That the report of the Committee on Financial Arrangements be taken into consideration
on Friday next."

Mr. GILLIES seconded the motion,
which was agreed to.
COWIE'S CREEK BRIDGE.
Mr. KERNOT moved" That there be laid upon the table of this
House all papers and reports referring to the
Cowie's Creek railway bridge, from the time of
the order for the removal of the original structure till the present time."

The present temporary structure at
Cowie's-creek (said Mr. Kernot) was in a
state which was not creditable 'to the department; and why a permanent bridge
was not erected he was at a loss to conceive. It was generally supposed that
the Government, or rather the Engineer.
in-Chief, wanted to carry out the long.
cherished idea of a loop-line, and that it
was for this reason that the erection of a
new bridge was retarded. Six years ago
the original structure was removed, and
replaced by a temporary trestle-bridge.
Seeing that· the bridge had to carry the
traffic between Geelong and Ballarat, it
was importaut that a structure of some
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difficulty was met to a small extent by an
amendment of the law which provided for
the appointment of insolvency commissioners for the districts of Geelong and
Beechworth. But these commissioners
have a limited jurisdiction; they cannot
perform many of the important acts discharged by the chief commissioner in Melbourne. This Bill will meet the whole of
the evil, by creating insolvency courts in
all parts of the country, the Judges to be
the County Court Judges (except the
Melbourne County Court Judge), and the
districts or circuits, as well as the time
for holding the courts, being fixable by
the Executive. It is believed that by this
arrangement the necessities of all parts of
the country will be fully met. The Bill
provides for dealing with estates not
merely by the ordinary insolvency machinery, but also by private arrangement
It also provides for
and liquidation.
cutting short the litigation which, under the existing law, finds its way to
the ordinary courts. I refer to the class
of cases in which actions are brought to
recover chattels taken under an insolvency.
This is no longer to be done in cases
MELBOURNE UNIVERSITY.
where the value of the property involved
Mr. WHITEMAN moveddoes not exceed £250, but the matter will
" That there be laid upon the table of this House be dealt with by an Insolvency Judge upon
a return showing the number of meetings held by
the council of the Melbourne University, the dates a simple motion-by a short and inexpenof the appointment of members of the said council, sive inquiry. The Bill contains one imand the number of meetings attended by each portant improvement on the existing law
member; such return to date from the inaugu- which I have long desired to see, and
ration of that body."
which has been in force in New South
Mr . GILLIES seconded the motion, Wales for eight years. I refer to the syswhich was agreed to.
tem of electing trustees from the body of
MILITARY AND NA VAL FORCES creditors. Trustees so elected, having an
interest identical with that of the body of
BILL.
This Bill was read a second time, and creditors, and necessarily, as a sort of condition precedent to their election, enjoying
committed pro forma.
the confidence of the creditors, being
INSOLVENCY LAW AMENDMENT accountable to them, and receiving c~m
pensation according to a rate recognised
BILL.
Mr. MICHIE.-Mr. Speaker, I beg to by the creditors, are far preferable to offimove that a Bill to amend the law relating cial assignees. The clauses of the Bill
to insolvents and their estates be read a are numerous, but, as a considerable numsecond time. I may observe that the ber of them have already undergone the
measure consists for the most part of pro- keen scrutiny of honorable members, I
visions which have been discussed before, have a confident hope that the measure
and which form portion of the law of will pass rapidly through committee. A
England; and the machinery provided is great part of the Bill consists of mere
ample to carry the law and its adminis- machinery, and this perhaps may be dealt
tration to the door, as it were, of every- with by reading the marginal notes, by
body throughout the colony. It was long which arrangement honorable members
a standing grievance that when seques- will have more time to apply themselves
trations took place, no matter where the to those clauses which may be said to
insolvent might reside, the metropolis had involve principles as distinguished from
to be resorted to. Some time since this machinery, and any explanation of those
solidity should be put up. Why this was
not done he could not understand, particularly as plans had been prepared for the
last four or five years. During that time
thousands of pounds had been spent on
.
works of far less importance.
Mr. McLELLAN seconded the motion.
Mr. WILSON said he had no objection
to the motion, but he thought a similar
proposition was passed last session, and
that all the papers in connection with the
matter possessed by the Railway depart-.
ment were laid on the table. (Mr. Kernot-"In substance.") No correspondence
had since taken place; but he might state
that the Engineer-in-Chiefwas fully aware
of the importance not only of keeping the
Cowie's Creek bridge in proper and thorough repair, but also of constructing a
new bridge, if necessary. There was
money lying to the credit of the new
bridge, and, as soon as it was found expedient to proceed with the works, tenders
would be called for.
The motion, a.mended so as to apply
only to papers "not already presented to
this House," was agreed to.
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clauses I shall be happy to afford as the
measure passes through.
Mr. KERFERD.-I intend to vote for
the second reading of this Bill, though I
think, from the period of the session at
which it comes before us, the House will
not have time to give it much consideration. I support the Bill because I understand it has been submitted to the Melbourne Chamber of Commerce, and to
merchants and other persons throughout
the country who have special knowledge
of the working of the insolvency law. I
believe it has also been submitted to and
approved by the Chief Commissioner of
Insolvent Estates. It has likewise been
carefully considered in another place.
Under these circumstances, I think the
House may well adopt the suggestion of
the Attorney-General, and pass the Bill
through committee with the reading of the
marginal notes.
Only by taking that
course can we hope to carry the Bill. It
should be remembered that the subject is
one which has received a great deal of
consideration from Parliament, and I hope
we shall be more successful on this occasion than we have been hitherto. It was
my good fortune, some five or six years
ago, to carry through Parliament a Bill
enabling Beechworth to have its own local
insolvency court. Since then I believe
that nearly all the cases of insolvency
occurring in the Ovens district have been
adjudicated upon locally. In many of
those cases, if it had been necessary to hear
them in Melbourne-owing to the expense involved in bringing witnesses and
persons concerned a distance of two hundred miles-the conduct of the insolvents
could not have been inquired into. Now
I want to see what was granted to the
Ovens district extended throughout the
length and breadth of the colony. One
amendment of the law which I think
necessary is with respect to estates the
assets of which are less than £5 or £ 1O.
In such cases, I think, a fee of one or two
guineas should be paid by the persons
seeking the protection of the court. In
many of these cases the debts are considerable, and the assets are nil. I do
not see why the country should be called
upon to provide officers and the machinery
of a court to administer assets, when absolutely there arc no assets at all. I hope
to be able, in committee, to obtain the
passage of an amendment dealing with
that part of the question, if the Bill does
not already provide for it.

Amendment Bill.

Mr. MACBAIN.-I entirely concur in
the remarks of the honorable and learned
member who has resumed his seat. There
is no existing law which requires to be
amended so much as the insolvency law.
I am informed by persons engaged in
mercantile pursuits that the present Bill,
although not exactly all they could desire,
is an improvement upon the existing law.
There is one amendment which I would
like to see adopted, and that is the doing
away altogether with the existing official
assignees. Objection has been raised,
during the past few years, to the manner
in which some of the official assignees have
administered estates intrusted to their care;
and I think it better that the creditors
should take upon themselves the management of estates.
Mr. V ALE.-I am willing that a large
number of the clauses of this Bill should
pass through committee with the reading
merely of the marginal notes, bu t I do not
see my way to accept the measure, just as
it comes before us, because it has been
submitted to certain members of the bar,
because it has been considered by the Chief
Commissioner, and because it has been
favorably received by the mercantile community of Melbourne. I am prepared to
admit that the present law is unsatisfactory
and altogether inefficient-that it has failed
to prevent the dishonest transactions of
dishonest men. At the same time it must
not be forgotten that these dishonest transactions have frequently been aided by the
ease and readiness with which the mercantile community give credit to undeserving
men, and enable them to enter into competition with honest and deserving men.
Therefore it is important that, while
seeking to bring the law into a satisfactory condition, we should see that the
retail trader is not unduly pressed upon.
I have come to the conclusion that the Bill
is altogether too much in favour of the
wholesale trade» or merchant, and is unregardful of fair consideration for the
unfortunate small trader. It contains a
provision that no person shall be entitled
to claim his certificate if his estate does
not pay a dividend of lOs. in the pound.
N ow take the case of a tradesman whose
indebtedness is £500. He has stock and
debts owing to him amounting to between
£500 and £600. Owing to the dulness
which visits trade at certain intervals, he
is unable to discharge a liability to a
certain firm-probably the firm that obtained ordera from him, and the first to
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bring him to grief-process is issued
against him, and his estate goes into
court. There are probably preferential
claims in the shape of rent, wages, and
solicitors' charges amounting in the whole
to £100; and the estate nominally worth
£500 or £600 does not realize, by a forced
sale, more than £250 or £300. Deduct
the preferential claims, the assignee's
charges, and the expenses of the man in
possession, and where is the dividend of
lOs. in the pound? I venture to say that
no estate of £500 going into the Insolvent
Court under the existing law, or under the
law we propose to make, can possibly pay
5s. in the pound. If it can it is entitled
to be called a good estate. The experience
of most men who have had to do with
wholesale business is that it is much
better, in a small estate, to take a composition of 7s. 6d. in the pound, than to rush
a man into court. I find, towards the
close of the Bill, a provision that any
person holding the commission of the
peace who makes a composition or becomes insolvent shall be incapable of acting
as a justice of the peace" until he has
been newly assigned by Her Majesty in
that behalf." But, if the Bill is to be a
fair Bill, no person should be allowed to
again become a justice of the peace
until he has obtained his certificate. I
here desire to call attention to the qualifications required by clause 8 for a Judge of
Insolvency. He must be "a barrister-atlaw of Victoria, and shall have practised
as an advocate or barrister either in England, JreI and, Scotland, or Victoria, or
any of them, for such period. as shall
make an aggregate of seven years." Now
under this provision, a Victorian made
barrister of seven years standing who had
practised for some portion of the time in a
neighbouring colony, would not be eligible
for a judgeship. I intend, at the proper
time, to propose an amendment to meet
that difficulty. I have one word to say
about the pension clause. I think it is not
desirable to provide any further than we
have in the past for pensions for ten years'
service. I appeal to the Chief Secretary,
whether the provision of the Civil Service
Act, under which persons who have
served ten years, may, on reaching the age
of sixty, retire on a pension equal to half
the salary they receive, has not worked
unsatisfactorily, and operated as a clog to
the revenue? It is unreasonable to expect that the State is bouud to pension
persons in the Government service-
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whether judges, magistrates, or civil servants-at half-pay after ten years' service.
I have no objection to a pension after fifteen years' service, because it is only
reasonable to suppose that a man elevated
to the po..,ition of Judge of the Insolvency
Court must be of some age, in order to
have the experience necessary to qualify
him for the office.
Mr. WRIXON.-I think the honorable
member for Collingwood (Mr. Vale) has
not correctly stated the grounds upon which
the Attorney-General asked the House to
pass the Bill through committee, with the
reading merely of the marginal notes so
far as the majority of the claui:ies are concerned. I think that both my honorable
and learned colleague and the honorable
and learned member for the Ovens ad vocated the proceeding on the ground
that most of the clauses were passed
by the House, after careful consideration, on a previous occasion. With
regard to the clauses which have not
been under the consideration of the
House they are mainly taken from the English Act (which has undergone at home the
most careful scrutiny), with such changes
as the short experience of that Act has
shown to be necessary. Considering the
pretty general approval which the Bill has
met with outside the House, I think that
we are fairly entitled to facilitate the passage of it as rapidly as possible. With regard to the one great objection taken by
the honorable member for Collingwood
(Mr. Vale), that the estate of an insolvent
must pay a dividend of lOs. in the pound
before he can obtain his certificate, if the
honorable member will look to the 136th
clause of the Bill he will see that it does
not bear the complexion which he has put
upon it. In fact the case described by the
honorable member as a hard case is exactly met by that clause. There is no
provision in it that the judge shall insist
on a dividend of lOs. in the pound; on
the contrary, it expressly states that" the
court may dispense with this condition, or
modify the same by reducing the required
dividend," if the insolvent satisfactorily
proves that his failure to pay 1Os. in the
pound has arisen from circumstances for
which he cannot justly be held responsible.
Mr. V ALE.-That does not meet my
objection, because if an insolvent's estate
does not pay lOs. in the pound-which in
99 cases out of 100 is a great deal more
than has been paid hitherto-he will be in
the position of a disgraced man.
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Mr. WRIXON.-No words can express
more clearly than this clause does that the
court can modify the condition if the
failure to pay lOs. in the pound does not
arise from negligence, and, if the court
does modify the condition, it will clear the
insolvent from any possible imputation,
because it will substantially declare that
the failure of hi~ estate to pay lOs. in the
pound did p.ot arise from any misconduct
on his part. With respect to the honorable
member's remark that in connexion with
clause 161 it may be necessary to provide
for the case of a police magistrate becoming insolvent, I will point out that that is
already dealt with under another law
which provides that no Government servant
becoming insolvent shall be allowed to
retain his position unless the Government
are satisfied that he has not been guilty of
any misconduct. With regard to clause
8, I will direct the honorable member's
attention to the fact that it expressly states
that any person may be appointed a judge
of the Court of Insolvency" who shall be
a barrister-at-Iaw of Victoria, and shall
have practised as an advocate, or barrister,
either in England, Ireland, Scotland,
Victoria, or any of them, for such period
as shall make an aggregate of seven years."
Mr. V ALE.-But a barrister who has
practised part of the time in New Sou th
Wales or South Australia will not be
eligible for tho office.
Mr. WRIXON.-We cannot put the
other colonies in the same position, because the qualification for a barrister is
different in the other colonies from what
it is here. For instance, in some of the
other colonies no distinction is recognised
between the members of the two branches
of the legal profession.
Mr. V ALE.-My suggestion is not that
the bar of New South Wales or any other
colony should be placed in the same position as the bar of Victoria, but that a
member of' the Victorian bar who has
practised for an aggregate of' seven years
shall be eligible for the office, even if
during a portion of that seven years his
practice has been in one of the other
colonies.
Mr. WRIXON. - If that view be
adopted I think it might lead to consid"erable inconvenience, because it would be
necessary to extend the same rule to
barristers of any of the other colonies.
(" No.") These, however, are matters of
detail which ought more properly to be
discussed in committee.
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Mr. McKEAN.-I have gone through
the Bill, and I am of opinion that it is
carefully and well drafted. I think that
it reflects great credit upon the gentleman
who has prepared it. But there are one or
two matters in it to which I wish to refer
before the Bill is read a second time. I
will particularly direct attention to the
125th clause, which is as follows : "The Judges of the Supreme Court may make
rules, in the same way as rules of the Supreme
Court may now be made, for the purpose of
giving effect to this Act in all matters in which
jurisdiction is given by this Act to the Supreme
Court, or a Judge thereof."
I think that the Executive ought to frame
the rules, because it may be very difficult
to get the Judges to meet together to prepare them. It is a matter of notoriety that
the Judges are very much pressed with
business all the year round, and that they
have scarcely time to perform the increasing duties devolving upon them. To require them to prepare the rules and
regulations for the proper working of a
new insolvency measure would therefore
entail upon them an amount of labour
which ought not to be cast upon them, and
which they might be quite unable to find
"time for. It would be far better if the
preparation of the rules and regulations
was intrusted to the Governor in Council,
which, in this case, would practically mean
the law officers of the Crown, who could
instruct a draftsman to prepare them, and
afterwards submit them for the approval
of the Chief Commissioner of Insolvent
Estates, and, if necessary, of the Judges
of the Supreme Court. I also beg to
suggest that it would be a great convenience if the Act was printed with a reference in the margin, showing what sections
are taken from the English statute and
where they are to be found. It will be
better, I think, to accept the Bill as it is,
rather than to delay its passage by making
alterations which do not seem to be absolutely necessary; and, if any defects are
afterwards discovered in its working, a
short measure may be introduced next
session to remedy them. We cannot expect :to attain perfection all at once in a
measure of this character. The English
Bankruptcy Act of 1849 was drafted by
one of the ablest draftsmen, and yet, as all
lawyers know, it has been found necessary
to make amendments in it, year after year.
The same remark applies to the Divorce
Act. To make a measure like this absolutely perfection is more than we can do,
withollt having experience to guide us.
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Mr. FINN.-Lawyers can know comparatively little as to the character of an
Act which ought to be passed in relation
to bankruptcy and insolvency. The matter
is one which entirely concerns the mercantile and trading communities, and if
they had approved of the measure now
before the House I confess that my objections to it would have been very considerably modified. I have seen the Bill for the
first time to-day. On looking at it I
thought, as it consists of 162 clauses, that
it repealed the whole of the existing insolvency law. I find, however, that it does
nothing of the sort. Although the present
Act is condemned by everybody no portion
of it is repealed by this Bill, except sections 11, 12, 14, 18, and 19, and the whole
of Part 13, which relates to assignments,
nnd which, in my opinion, is the best part
of the existing law. What is the object
of an insolvency law P I apprehend that
the sole object of it ought to be to give
facilities for the realization of insolvent
estates as quickly as possible, and their
distribution amongst the creditors. I apprehend that anyone comparing the Bill
with the existing Act will admit that if
an insolvent whose estate is a small one
wishes to assign it for the benefit of his
creditors, the provisions of the present Act
are far simpler and better adapted for the
realization and distribution of the estate.
It is very well to say that the mercantile
eommunity have approved of the Bill, but
I have not seen anything to justify that
statement. I would suggest that the Bill
should be postponed in order that honorable members may have the opportunity of
comparing its provisions with those of the
existing Act. What are the defects of the
existing Act? One of the chief defects,
in my opinion, is the want of local courts
of insolvency. If the County Court Judges
were given a jurisdiction in insolvency
when the estates do not exceed a certain
amount, that would be attended with very
beneficial results. I do not see the necessity for a special Judge for the purpose of
administering the insolvency law any more
than there is to have a special Judge for
the criminal law, or for any other branch
of the law. I think that the insolvency
law should be administered by the ordinary
legal tribunals of the country-the Supreme Court and the County Courts.
Again, the system of employing official
assignees, and paying them a percentage,
to distribute the assets of insolvent estates
amongst the creditors as provided by this
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Bill is highly objectionable in reference to
small estates. Suppose that an insolvent's
liabilities are £ 100 and his assets £50,
why should an official assignee be appointed to realize £50? Why could not
the parties who are really interested in
the estate-namely, the creditors-collect
the assets? The machinery provided for
the distribution of the estate may be very
suitable for a great mercantile community
like that of England, where there are
many large estates to realize in the
course of a year, but there is not the
slightest analogy between the circumstances of England and the circumstances
of this country. What we want in this
country is a simple law to allow of the
cheap and speedy realization of insolvents'
estates, and not such machinery as we
have in this Bill, which provides that, in
the distribution of an estate, the lawyers
are to have the first share, the official
assignee the second, the preferential
creditors, whoever they may be, the next,
and that the very men who are intended
to be benefited by this legislation-the
general body of the creditors-are to
receive what is left after all these expenses
are paid. I find that there is no alteration
in the fees. If a man c.annot pay his debts
it will cost him £6 or £7 to file his
schedule, however small his liabilities may
. be. If his assets are under £lOO-even
if they are only £1-he has to pay a fee
of £3 3s.; and if they are over £ 100 the
fee is £5 5s. If a man gets into straitened
circumstances, and is unable to pay his
de.bts, there ought to be some simple way
for him to file his schedule without incurring legal expenses. I would again
urge the Attorney-General to allow the
Bill to be postponed, in order that honorable members may have the opportunity of
examining it, .and comparing it with the
existing Act. As to its being taken from
the English Bankruptcy Act, I will simply
say that I do not see the force of following
English legislation in everything. I think
that we ought to have some originality,
and endeavour to frame a measure which
will be suitable to the circumstances of the
colony. The whole insolvency llil,w certainly ought to be comprised within the
compass of this Bill-162 clauses-but
the Bill only repeals five sections of the
existing Act, in addition to the sections
relating to assignments, which, in my
opinion, are the best part of the Act, and
infinitely superior to what this measure
proposes to substitute for them. If the
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Bill pass, we shall have an insolvency law
of 300 clauses.
It will be decidedly a
lawyer's Act, and I venture to say that
the creditors will not get sixpence out of
any estate unless it is a remarkably good
one.
Captain MAC MARON.-The honorable and learned member who has just
addressed the House has pointed out some
of the evils which exist under the present
state of' the law, and of which the Legislature and the public have complained for a
length of time; but he has entirely overlooked the fact that every objection to
which he referred is most carefully dealt
with in this Bill. The honorable member
said that if it could be shown that the Bill
had been approved of by any body of
commercial men, whose special interest
it was to have good insolvency law, he
would he prepared to bow, to a great
extent, to their decision. The fact is that
the measure has been most carefully considered by the representatives of the
mercantile community. Only this day
my honorable colleague and myself had
an interview with the committee of the
Chamber of Commerce on the subject,
and we went through every clause of the
Bill. That body wishes some amendments to be made, but rather than those
amendments should imperil the measure,
they will take it as it stands. Anything
that is found to work unsatisfactorily in
connexion with it, can easily be amended
in the next session of Parliament. Under
the circumstances, I do not see that any
object is to be gained by delaying the
passage of the Bill, after the mature consideration which it has received. If the
honorable member for the Avoca (Mr.
Finn) can point out any errors, it will be
better for him to lend his assistance to
effect the necessary amendments in committee, rather than to endeavour to get
the Bill postponed.
Mr. F. L. SMYTH.-As I shall be
unabl~ to take any part in the discussion
of the Bill in committee, I desire to make
one or two observations. It would certainly be an advantage to practitioners in
court, and to all persons interested in insolvencies, if the whole of the law on the
subject were consolidated into one Act.
Considering, however, that various attempts have been made to effect some
amendment of the present unworkable
system, it is desirable that no obstacle
should be thrown in the way of passing
the Bill, and possibly in a futnre session
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opportunity may be found to consolidate
the whole of the law relating to insolvency. It is to be regretted that the
25th clause does not propose that the
most important persoll, as regards the
working of the measure, shall be one of
the parties to prepare the rules and regulations under the Act. I certainly think
that the Chief Commissioner of Insolvent
Estates ought to be consulted in the framing of the rules and regulations.
The Bill was read a second time, and
committed.
On clause 4, providing that the official
assignees should be subject to the commissioners of insol vent estates,
Mr. LONGMORE asked if it was necessary that there should be an official
assignee to take charge of every insolvent
estate? Why should not the creditors
appoint somebody for the purpose?
Mr. FRANCIS remarked that it was
indispensable to have some officer to take
charge of an estate immediately after its
sequestration; but the 53rd clause provided that the creditors could afterwards
appoint trustees to wind up the estate,
and the maximum fee payable to the
official assignee for the interim management of the estate was £10.
Mr. MACBAIN suggested that it would
be preferable to adopt the practice in
England and Scotland, where there was a
" chief registrar" in whose hands all ininsolvent estates were vested until the
creditor! could appoint some person to
take charge of them.
Mr. MICHIE said he did not think any
person more convenient than an official
assignee could be appointed to take charge
of an insolvent estate in the interval between the sequestration and the appointment of trustees by the creditors.
On clause 8, empowering the Governor
in Council, in the event of the death, resignation, or removal of the present Chief
Commissioner of Insolvent Estates, to appoint a fit person in his place" who shall
be a barrister-at-Iaw of Victoria, and shall
have practised as an advocate or barrister
either in England, Ireland, Scotland, Victoria, or any of them, for such a period as
shall make an aggregate of seven years,
Mr. V ALE submitted that if a member
of the Victorian bar of seven years'
standing had practised for any portion of
the seven years in one of the neighbouring
colonies, or elsewhere, he ought to be
equally eligible for an appointment under
this clause as a member of the bar of
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England, Scotland, or Ireland, who was
not required to have practised in Victoria
at all. He moved that the clause be
amended accordingly.
Mr. MICHIE thought that, if the amendment of the honorable member was adopted,
to act consistently a barrister of any of the
neighbouring colonies of seven years'
standing should be equally eligible for t.he
office. That, however, could not be conceded, inasmuch as the qualifications for
barristers varied in the different colonies.
Mr. VALE explained that all he desired
was that members of the bar of England,
Scotland, or Ireland should not have an
advantage over members of the bar of
Victoria.
After some remarks from Mr. KERFERD
Rnd Mr. McKEAN,
Mr. STEPH EN suggested that the
clause should be altered to provide that any
barrister of England, Scotland, Ireland, or
Victoria" of seven years' standing" should
be eligible for the office. Requiring a barrister to have so many years' "practice"
to make him eligible for ajl1dicial appointment was often little better than a sham.
As a rule it was, no doubt, desirable that
any barrister appointed to a judicial office
in Victoria should have practised in the
colony, because the colony had some
special statutes and laws of its own; but
cases might arise in which a barrister who
had just arrived from England, Scotland,
or Ireland would be a very competent
person to appoint to a judicial position in
the colony.
Mr. V ALE withdrew his amendment in
favour of this suggestion.
Mr. MICHIE intimated that he· was
inclined to accept the suggestion of the
llOnorable and learned member for St.
IGlda (Mr. Stephen).
After some further discussion', the c1n.use
was postponed.
On clause 10, which gave power to a
Judge after sequestration, at the request in
writing of the majority in number of the
creditors who had proved debts, or at the
request of the assignee or trustee, to direct
that all or any part of the proceedings in
an estate attached to his district should be
conducted in some other district,
Mr. MACBAIN moved that, after the
words H in number," the words" in value"
be inserted.
Mr. MICHIE pointed out that jf the
amendment were agreed to the clause
would no longer harmonize with the other
port.ions of the measure.
YOLo
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Mr. MACBAIN said he was informed
that it was absolutely necessary that the
addition should be made, in order that no
creditor should be excluded.
The amendment was negatived.
On clause 12, which made provision for
appeals from orders of the Insolvent
Courts to the Suprr.me Court on fourteen
days notice, for setting forth the gronnds
of appeal, and for paying into court £20
as security for costs to abide the event of
the appeal,
Mr. RAMSAY moved that the sum of
"£20" be increased to "£30." He said
that the amount of security required to be
lodged by the present law was £50; amI
in many cases the counsel's fee would
necessarily be so high, that £20 would
not be sufficient. It was quite certain
that in many cases even now appeals were
made with no other object than that of
voxatiously embarrassing the creditors,
and if the amount of security was fixed
too low, that evil would be greatly in ..
creased.
Mr. FINN, on the contrary, thought
that it should be reduced to £10, so as to
extend the opportnnity of appeal t.o every
class of insolvent. It was after all a mere
question of whether or not there was just
ground for appeal.
The amendment was negatived.
On clause 13, empowering the Governor.
in Council to appoint any two of the
Judges of the court., together with a law
officer, two of whom should form a quorum,
to frame rules for certain specified purposes,
Mr. VALE said that there was, he
thought, a good deal of force in the argument ad ranced on the second reading of
the Bill, that it was desirable that the
Judge of the Insolyency Court should be
one of the persons to frame the rule~.
The County Court Judges having cast
upon them the responsibilit.y and privilege
of framing their own rules, it was only
reasonable t.hat the long experience of the
learned gentleman, who he presumed would
be a Judge of the Insolvency Court, should
be a vailecl of.
Mr ..MICHIE said that the long experience of the Chief Commissioner of
Insolvent Estates had been very reasonably referred to, and, as that learned gen~
tleman would be one of the Judges, it
wou It! be in the power of the Governor
in Council to appoint him for the purpose
of assisting in the work of framing the
rule8.
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Clause 17 was as follows : " No action shall be brought or suit instituted
in any court of Jawor equity to recover any
chattels personal taken or claimed by any
assignee or trustee, or the value thereof, or any
damages in respect to the taking thereof, provided the value of such goods and chattels or
such damages do not exceed the value of £250;
but the court may decide the right of propcrty
in any such chattels upon the application of any
person claiming to be ent.itled thereto, and may
make such order for the delivery up or retention
of such chattels by the assignee or trustee, or if
the same shall have been sold for the payment
of the value thereof out of the estate of the
insolvent or otherwise to the person entitled as
to the said court may seem fit."

Mr. FINN thought this clause was an
exceedingly harsh one. A man ought not
to be deprived of his rights, as he would
be if the assignee had such arbitrary
power to seize and dispose of his property.
He contended that under the clause a man
so situated would have no power to bring
an action against the official assignee, and
that would be a great. injustice.
~fr. MICHIE said that this was one of
the most yaluable clauses of the Rill, because, instead of the costly action of trover
that had hitherto been brought in such
cases, here was a simple jurisdiction given
to the court, speedy and inexpensive in its
operation. He regarded it as one of the
most economical clauses of the whole
measure.
Mr. MACGREGOR observed that the
result .of a considerable amount of professional experience had convinced him that
those who had presided over the insolvency jurisdiction of the court had exhibited a leaning towards protecting the
officinl assignees. The official assignees
ought to be made responsible.; and it
would be gross negligence on their part
if they did not make due inquiry and
sat.isfy themselves as to whose the property really was. The same rights ought
to be accorded to claimants in the Insolvency Court as were aocorded to those in
the County Court.
After some further remarks,
Mr. RAMSAY suggested that the Attorney-Geneml should consent to a post~
ponement of the clause.
The clause was postponed accordingly.
On clause 22, c1eclal'ing that the duly
authorized agent of any creditor might
act for him,
Mr. VALE asked for a definition of the
fhrase "dilly authorized agent"?
.Mr. MICHIE replied that by it was
meant a man acting for another under a
power of attorney, as the person himself
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would have acted had he been present in
person. That power might be given by
ordinary writing, and in various modes.
Mr. VALE thought t.hat some means
should be devised by which a creditor so
situated could authorize his agent to act
for him 011 the strength of a simple letter.
He was aware that there had been instances in which persons had lost their
legitimate position as creditors on estates
simply through this omission. If it was
understood that a non-professional person
could of himself act in the capacity of an
agent by the mere presentation of his
credentials in tho shape of an ordinary
letter, and without professional intervention, he was satisfied.
Mr. MACGREGOR remarked that all
that was required was any writing whatever that had the effect of showing that,
the creditor being entitled to a dividend,
his agent was authori7.ed to receive it.
That was the operation of the existing
Act.
On clause 27, which provided that when
the votes of creditors were to be counted
in number, no creditor whose debt was
below £50 should be reckoned in number,
but that the debt should be computed in
value,
.
Mr. VALE called attention to a matter
that he thought was not contemplated by
the Attorney-General or the draftsman of
the Bill. It was provided in some portions of the measure that a majority in
number and value would be necessary for
certain processes described; but here it
was provided that no creditor-when the
v(,tes were to be counted in numbershould be reckoned in number if his debt
was below £50, whilst the amount of the
debt should be allowed to reckon in vaiue.
There might be one amount of £50 which
would control the whole estate. '1'0 those
who understood the management of small
estates, the inequitable character of the
provision would be at once apparent.
Mr. STEPHEN said he believed that
a similar clause was in the existing Act,
and that it had not operated. unsatisfactorily.
Mr. VALE observed that the majorit.y
of the creditors might wish an estate taken
out of insolvency and put into assignment. The claims of those creditors
might amount in the aggregate to £450
in :m estat.e of £500 and yet, under this
clause, their wishes might be overruled by
the only creditor whose claim amounted
to £50.
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Mr. l\fACPHERSON thought there
would be great dissatisfaction in country
districts if local creditors representing
together £450 were to be overruled by one
creditor in Melbourne.
Mr. RAMSAY proposed that "£25"
should be substituted for" £50."
The amendment was agreed to.
On clause 37, empowering creditors
represen ting an indebtedness of £50 to
petition a Judge of the Supreme Court
that the estate of the debtor might he
f5equestrated for the benefit of his creditors,
l\fr. MACBAIN proposed that" Insol"ency Court" should be substituted for
" Supreme Court." If it was necessary
to make such applications to a Judge oftha
Supreme Court great inconvenience would
be experienced by creditors in country
districts.
Mr. MICHIE said he would rather that
the clause remained as it stood. In these
insolvency pl'oceedings very nice points
arose. Freqnently the question of intention had to be considered in determining
whether an nct of insolvency had been
committed. He was of opinion that the
granting of the rule nisi should' be left to
the Supreme Court.
Mr. VALE considered that the argument used by the Attorney-General in
reference to the 17th clause might be employed with equal force in favour of the
amendment now proposed. It appeared to
llim that, if there was to be local jurisdiction in insol vency, the first step should be
taken on the spot. Certain creditors at
Ballarat, for example, might apply to the
.Insolvency Judge there to sequestrate an
estate, and certain other creditors might
come forward and give good reasons why
there should benosequestration. Butifthe
clause remained as it stood, those creditors
would be under the necessity of coming to
Melbourne.
Mr. KERFERD observed that the question whether a person alleged to be insolvent had committed an act of insolvency
was purely a matter of law, which should be
decided by the highest tribunal in the land.
Mr. l\fACGREGOR said he saw no
objection to a Judge in Insolvency having
the power to grant an ordel' nisi, but he
considered the ultimate adjudication should
rest with the Supreme Court. There
were instances of estates being swept away
by an execution, and the rest of the creditors having t.o go without anything,
simply because the order nisi 'was not
served in proper time.

2L2

'

I

9.]

Am~ndment

Bill.

499

Captain MAC MAHON suggested that,
if the Insolvency Court had power to grant
the original rule, there could be an appeal
to the Supreme Court, and thus all the
protection required for the individual
would be secured. At present, gross
frauds were constantly committed while a
rule was in comse of being obtained from
the Supreme Court. By the time the
rule was procured, the property was all
swept away. Moreover, it would seem
extraordinary if Judges who could pass
sentences of imprisonment had not the
power of temporarily tying-up the property of individuals.
Mr. RAMSAY called attention to the
{act that the Bill extended the time for
the presentntion of petit.ions. The 74th
clause provided that no sheriff's sale could
take place until after eight days from the
seizure or attachment.
Mr. STEPHEN observed that this
question would more properly arise on
the 39th clause. He thought it would
be much safer not to make, until the Act
had been tried, any change in the practice
now existing of conferring npon the Supreme Court Judges exclusively the power
of making these orders nisi absolute for
compulsory sequestration. Cases of compulsory sequestration were very few indeed.
Scarcely one in five hundred of the cases
of sequestration in this colony was compulsory. People in insolvent circumstances
were generally only too happy to be made
insolvent; they allowed their estates to be
sequestrated with great readiness; it was
only now and then that compulsory sequestration took place; and, when it did take
place, either outwardly or sub 'rosa a large
amount was involved. The contest usually
arose with some fa,voured creditor who
backed up the insolvent. If the application
for the order nisi were made to the Insolvency Judge, there would be an appeal to
to the Supreme Court under the 12th
clause; and thus there would be two
hearings instead of oue. There was great
import.ance in what the Attorney-General
said of questions of so much nicety and
difficulty being adjudicated upon by tho
tribunal of supposed highest capacity in
the country.
Captain lVIAC MAHON thought the
honorable and learned member for St.
Kilda (Mr. Stephen) would admit that,
considering the circumstances under which
rules nisi had been obtained for compulsory sequestrations, with 90 pel' cent. of
them some fraud had been connected~
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What was asked by the amendment was estate, the assets of which did not exceed
J?ot that a sequestration should hurriedly £200, into the custody .of n. trustee. He
take place, but that a local Judge should thought a fee of two guineas would be
have the power of tying up property until quite sufficient.
The clause l)assed without amemlment.
an appeal could be made to the Supreme
On clause 56, providing that" the court
Court in order to ascertain whether the
sequestration was rightfully or wrongfully may remov.e the assignee 01' trustee of an
made. Unless this could be done, the insolvent estate for insolvency, absence
advantages to be derived from the Bill from Victoria, or for any misconduct in
would be comparatively small. In stating his office,"
Mr. MACBAIN suggested. the insertion,
this he expressed not only his own opinion,
but the opinion of the mercantile com- after the word "rna,y," of the words "on
munity.
the request of the majority of creditors in
Mr. MICHIE said he could not con- number and value."
Mr. STEPHEN thought, if any words
ceive a more simple judicial proceeding
than that attending the obtaining of a rule were inserted, they should be "upon the
nisi. (Capt. Mac Mahon-" It takes three application of any person interested in the
months.") No, nor three days. . I t could estate."
be done in an hour. It could be obtained,
Mr. VALE considered that it would be
on affidavit, from a Judge in chambers, unwise to limit the discretion of the court
and could be served in a variety of ways. in any way.
The honorable and gallant member must
Mr. KERFERD urged that the clause
be confounding rules nisi with rules abso- should remain as it, stood. The Attorneylute. However, he would take a note General might hn,ve frivolous complaints
of the point, and, if on further reflection, made against an official assignee, and, on
he found that it could properly be con- these complaints, might movc the court to
ceded, he would have no objection to do have the whole thing investigated.
so.
The clause passed without amendment.
The amendment was negatived.
On clause 86, providing that "where
On clause 39, empowering any Judge of the trustee is himself a solicitor, he may
the Supreme Court, upon petition of contract to be paid a certain sum by wily
creditors against an insolvent person, by of percentage 01' otherwise as a remuneraorder nisi under his hand, to place the tion for his services as trustee, including
estate of such per30n under sequestration, all professional services,"
Mr. l\1ACBAIN suggested that after
Mr. FRANCIS took exception to the
the words" any Judge of the Supreme words "including all professionn,l serCourt," the words "or any Judge of the vices." If a solicitor accepted the position
Court of Insolvency" should be inserted, of trustee, he ought not to charge for his
his desire being that an order nisi might professional services. He ought not to be
be granted by a Judge of either court, but both solicitor and trustee.
be returnable to the Supreme Coui·t.
Mr. KERFERD observed that the obMr. MICHIE took a note of' the sug- ject of the clause was to enable a solicitor
gestion.
to do what he could not do at presentOn clause 52, empowering the Governor namely, perform certain work, including
in Council" to appoint such number of fit his professional services, for a fixed sum.
persons to be and be called assignees of Why should _he not do it?
insolvent estates" as may be from t.ime to
On clause 95, providing that n,n act.ion
time required,
brought against any person for anything
Mr. KERFERD proposed a transposi- done in pursuance of the Act must be
tion of words with the view of preventing commenced witllin three months after the
the clause giving a statutory appointment cause of action a.rises,
to the present official assignees with no
:Ml'. MACGREGOR moved that" six"
power to remove them.
be substituted for" three" months.
The amendment was agreed to.
The amendment was a.greed to.
On clause 54, relating to the remuneraDiscussioll took place on clause 9i,
tion of assignees,
. which was as follows : " The court may in its discretion order sueh
Captain MAC MAHON complained
that a fee of £5 was too much to be paid portion of the pay, half-pay, salary, emolument,
or pension of an insolvent as on communication
to the assignee in addition to his costs, from the Judge, the chief officer of the departcharges, and expenses, on moving an ment to which such i.nsolyent may belong, or
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may have belonged, or under which such pay,
half-pay, salary, emolument, or pension may be
enjoyed by such insolvent may officially sanction
to be paid to the trustee to be applied in payment of the debts of such insolvent, and such
order and sanction being lodged in the office of
any officer or person appointed to payor paying
any such pay, half-pay, salary, emolument, or
pension such portion of the said pay, half-pay,
salary, emolument, or pension as shall be specified in such order and sanction shall be paid to
such trustee until the court shall otherwise
order."

Mr. MACGREGOR said he thought
should be some limitation as to the
proportion of the pension or salary, &c.,
which the comt should have power to
order an insolvent to pay to his creditors.
He suggested that the amount should not
be allowed to exceed one-half.
Mr. MICHIE considered it objectionable to interfere with the discretion of the
court by fixing any limitation. There
might be cases in which one-half would
be too much to allot, and others in which
it would be far too little. Each case
should be dealt with on its merits.
Captain MAC MAHON said that the
clause would operate unfairly, as anyone
holding an office of emolument under the
Government would be protected in the
receipt of that emolument. There was no
reason why a Government officer "who became insolvent should be placed in a better
position than any other insolvent would be.
Mr. MICHIE remarked that, if a Government official became insolvent, his
situation was forfeited under the provisions
of the Civil Service Act.
Captain MAC MAHON feared that the
new Insolvency Act, being a later expression of the will of the Legislature, would
be held to override any provisions of the
Civil Service Act, of which it appeared to
be in contravention.
Mr. HIGINBOTHAM observed that
hitherto the Comt of Insolvency had not
been allowed to interfere with military
pensions and allowances given to persons
to enable them t.o maintain themselves in
the position of life which they were assumed to have occupietl when they held
the office from which they uerived their
pension. This clause, however, would
give the court power to order an insolvent
who was in receipt of a pension or allow
ance to pay over a portion of it for the
benefit of his creditors.
Captain MAC MAHON pointed out
that the word" emolument" included any
allowance which D.n insolvent might re-I
ceive by way of salary.
ther~
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Mr. HIGINBOTHAM apprehended
that, unless some special reasons were
assigned, the court would never allow an
insolvent holding an emolument by way of
salary to retain it as against his creditors.
Captain MAC MAHON objected to
the court having any power to allow an
insol ven t to retain a portion of an emolument which he received by way of salary.
"Mr. HIGINBOTHAM moved that the
word "Minister" be substituted for
"chief officer" in line 4. He understood
the "chief officer" to be the chief clerk of
the department, but tho proper person to
give the sanction required by the clause
was the Minister of the department.
Mr. VALE suggested that the Treasurer for the colony should give the
necessary sanction in all cases in which
Government officers were concerned.
Mr. STEPHEN said it seemed rather
dou btful, from the phraseology of the
clause, whether the court would havo
power to direct a salaried officer to pay
over, for the Lenefit of his creditors, a
portion of his fut lire e~rnings.
Mr. KERFERD asked what ma.chinery
there was to compel an insolvent to obey
an order under the clause?
Mr. MICHIE replied that, if an insolvent refused to obey the order, he would
be guilty of contempt of court, and could
be dealt with accordingly. As to the
observation of the honorable and learned
member for St. Kilda (Mr. Stephen), he
apprehended that the words of the clause
were quite wide enough to enable the
court to make an order with respect to an
insolvent's future emolument.
Mr. STEPHEN remarked that he had
discovered that clause 140 was specially
intended to apply to the future emoluments
of an insolvent. It was as follows : "In any case if the court shall be of opinion
that a certificate ought not to be granted unconditionally, it may grant a cert.ificate, subject to
any condition touching any salary, emoluments,
profits, wages, earnings, or income which may
afterwards become due to or be earned by the
insol vent and gellcrally touching after acquired
property."

If, therefore, the clause under discussion
was limited to an insolvent's emolument up
to t.he time of his oLtaining his certificate,
he thought it was unduly in favour of the
insolvent. He saw no reason why the
whole of that emolument should not be
ha.l1ded over to the assignee for the benefit
of the creditors.
The clause was postponed.
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On clause 103, providing that, if an
estate paid 20s. in the pound, any surplus
which remained should be given to the
insolvent after paying interest on the debts,
Mr. VALE suggested that if an estate
paid 20s. in the pound, and all the expenses
in connexion with the insolvency, it would
only be fair to let the insolvent have the
surplus without paying interest on his
debts. With that object he moved the
omission of the words "and interest."
The amendment was agreed to.
On clause 108, dechtriug the landlord of
the premises occupied by an insolvent to
be entitled to receive rent due to him at
the time of tho seqnestration, not exceeding six months',
Mr. VALE proposed the substitution of
"three" for" six" months' rent, which was
agreed to.
In clause 113, providing for the priority
of payment of certain debts in insolvents'
estates, an amendment was made to entitle
labourers and workmen to be paid in full
" four" months' wages instead of "two,"
clerks and other employes being entitled
by the clause as it stood to the same
privilege.
On clause 124, directing trnstees to
gi ve notice, by advertisement in the G 0ve1'nment Gazette and in some newspaper
published in the district, when and where
dividends were to be paid,
Mr. McKEAN moved an amendment to
provide that the advertisement should be
confined to some newspaper published in
the district. He regarded the Gazette as
an expensive and useless vehicle for such
ad vertisements.
Mr. HIGINBOTHAM said that if the
announcements relat.ing to the meetings in
insolvent estates, the payment of dividends,
&c., were compressed within a brief space,
as might easily be done, and advertised
solely in the Gove1'nment Gazette, the
newspapers would be glad to copy them,
and publish them as items of news, as was
the practice in England.
Mr. MICHIE proposed an amendment
to limit the advertisement to the Government Gazette.
Mr. l\1':cKean's amendment 'was negatived, and Mr. Michie's amendment was
carried.
Similar amendments were proposed in
clause 135, relating to the advertising of
not.ices of application for certificates, and
with the same result.
Clause 125, dealing with unclaimed dividends, was postponed.
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Clause 136 was as follows : " Such certificate shall not be granted unless
it is proved to the court that a dividend of not
less than ten shillings in the pound has been or
will be paid out of the insolvent estate, or might
have been or might be paid except through the
negligence or fraud of the assignee or trustee,
but the court may dispense with this condition
or modify the same by reducing the required
dividend if the insolvent shall prove to its satisfaction that the failure to pay ten shillings in
the pounu has arisen from circumstances for
which the insolvent cannot in the opinion of the
judge justly be held responsible."

Mr. VALE moved the omission of the
word "ten" before the word " shillings,"
with a view of inserting the word "five"
in the two places in which the words
occurred in the clause. He did not believe
that, considering tho many expenses to
which an insolvent would be liable in
taking his estate through the court, that
he would be able to pay lOs. in the pound,
nor did he think that there were many
estates sequestrated during the last seventeen years that had paid more than half-acrown in the pound.
Mr. KERFERD regarded this as a most
valuable clause, because it would have tho
effect of preventing an insolvent trader
carrying on his business after it had come
to his knowledge that the stat.e of his
affairs would not justify him in doing so.
That beneficial effect would, he thought,
he entirely destroyed by the adoption of
the nmelldment.
Captain MAC MAHON observed that
under the English Act an insolvent would
be protected for a period of three years,
during which time he might be able to pay
up the required dividends.
Mr. LONGMORE thought that lOs.
in the pound was a perfectly monstrons
proposition when it was remembered that
the insolvent was weighted with the ex·
pensi ve machinery of the official assignee.
No man going into court with an estate
worth 25s. in t.he pound would come out
of it with one worth lOs. in the pound.
Mr. VALE called attention to clause
138, where there were laid down the
various offences for which the court might
refuse or suspend a certificate. He declared his intention of warmly contesting
the provisions of both this clause and that,
because it would be most unjust to brand
a man with the penal consequences of a
liability that he could not possibly discharge; and that it would have that
effect was the continual experience of all
those who hnd to deal with small estates.
An offer of 5s. in the pound was almost
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'invadably accepted, and as to 7s. 6d. in
the pound, it was absolutely never refusea,
and yet an insolvent was here expected to
go into the court and rest under a liability
to have his certificate refused him, if he
could not pay 10s. in the pound; he might
have no barrister to attend to his interests,
and tho official assignee might, for some
reaS011 or other, have a strong prejudice
against him. He considered that 5s. in the
pound was the utmost that ought to be
insisted upon from estates up to £500 ;
hecause it was well known that large
estates were never allowed to go into the
Insolvent Court-they were always managed by composition.
Mr. FRANCIS supported the view
taken by the Attorney-General as embodied in this clause; because whilst, on
the 011e hana, it might be considered perfectly competent for a trader with insolvency before him to improve his estate by
further investments, on the other hand, he
would increase his liability to pay dividends. It would be a cut-throat way of
doing business.
Mr. McKEAN pointed to the probability of the door being opened to fraudulent proceedings on the part of the creditor,
who might purchase goods largely and
only open out a few of them, whilst the
balance might be handed over to the
trustee or assignee for the benefit of the
creditors.
Mr. MICHIE said that he was inclined
to think, on reflection, that ] Os. in the
pound was somewhat too high, and that
he would not oppose a reasonable reduction, although he thought that cases might
aaise in which such a step would be attended with hardship in the opposite direction; because, if all the surrounding circumstances went to satisfy the judge that
a man was not able to pay, they would be
taken into account. He (Mr. Michie)
contended that all who could pay it should
be compelled to do so. He still believed
this to bo a most valuable clause, and one
that would-as had been remarked by the
honorable and learned member for the
Ovens-have the effect of inducing a man
to seek the protection of the COUL't long
before he became desperate. He thought,
if it was reduced to 7s. in the pound, it
would meet the views of all honorable
members. Perhaps the honorable member
for Collingwood would accept that suggestion.
Mr. VALE expressed his willingness
to do so, and withdrew his amendments in
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favour of those that the word "seven"
be substituted for" ten" iu each instance.
The amendments were agreed to.
On clause 138, which in 13 subdivisions
defined the several offences a.ny of which
the insolvent having been guilty of, the
court might refuse or suspend his certificate, for a period not exceeding two years,
or sentence the insolvent to imprisonment
for a period not exceeding six months,
Mr. VALE moved that in. subdivision
1, after the word" insolvent," the words
"being a person engaged in trade of any
kind" be omitted, thus renderin~ any class
of insolvent liable to snch puni:::hment for
not keeping reasonable accounts.
The amendment was agreed to.
On clause 161, which declared that if a
justice of the ,peace sequestrated his estate
or made an arrangement or composition
with his creditors, he should remain incapable of acting as a justice of the peace
until he had been newly assigned by Her
Majesty in that behalf,
l\h. VALE moved that the words "been
newly assigned by Her Majesty in that
behalf" be struck out, and the words" received his certificate" be substituted.
The amendment was agreed to.
Progress was then reported.
The House adjourned at twelve minutes
past eleven o'clock, until Tuesday, December 13.

LEGISLATIVE COUNCIL.
Tuesday, December 13, 1870.
South Province Election-Central Province Election-Winel',
Beer, and Spirits Sale Statute Amendment Bill-Compensn.tion to Members of Parliament Bill-Marriage with
Deceased Wife's E:iister Bill-Ararat Shire Hall Bill-Conduct of Deputy Returning Officers at South Province
Election-Marricd Women's Property Bill.

The PRESIDENT took the chair at
seventeen miuutes past four o'clock p.rn.,
and read the prayer.
SOUTH PROVINCE ELECTION.
The PRESIDENT announced that the
writ for the election of a meml)er of the
Legislative Council for the South Province
had been returned, showing that Dr. Frank
Stanley Dobson was duly elected.
CENTRAL PROVINCE ELECTION.
The PRESIDENT announced that the
writ for the election of a member of the
Legislative Council for the Central Province had been returned, showing that the
Hon. George Ward Cole was duly elected.
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Captain Cole was then introduced and
and presented to the Clerk the
declaration req uired by the Act 32nd Viet.,
No. 334.
SWOrD,

PETITIONS.
Petitions in favour of amendments in
the 'Vines, Beer, alld Spirits Sale Statute
Amelldment Bill were presented by tlle
Hon. J. O'SIIANASSY from the Melbourne
and Victorian Licensed Victuallers' Association; from the chairman, Robert Scott
Inglis, Oil behal f of a public meeting of
citizens held at the Haymarket Theatre
on the previous evening; and from James
Scott. The Hon" R. S. ANDKRsoN presented a petition from the Shire Conncil
of Ararat, praying that the Ararat Shire
Hall Bill might be treated as a public and
not us a private Bill.

Statute Amendment Bill.

possible, but, on the other hand, it should
not be forgotten that grea.t injury might
be done by dealing precipitately with this
Bill. Important changes had been made
in the measure during its passage through
another place; and it was impussible that
any declaration of public opinion as to the
Bill, in the form in which it had passed
the Assembly, could reach the Council by
Thursday next. There were grave and
serious objections to rescinding the resolution of the House; but, at the outset, he
begged to ask whether it was competent
for the Minister of Customs even to give
notice of' the motion unless the standing
orders were first suspended?
The PHESIDENT.-The 23rd standing order declares" That no notice of motion shall be received
after the Council shall have proceeded to the

"VINES, BEER., AND SPIRITS SALE orders of the day."
STATUTE A:\lENDMENT BILL.
And the 78th standing order providesThis Bill was received from tho Legis" That (except in cases of urgent and pressing
lative Assembly, and, on the motion of the necessity) no motion shall be made to dispense
Hon. T. T. A' BECKETT, ·was read a first with any sessional or standing order of the
Council without due notice thereof."
time.
. On the motion that the second reading
Mr. T. T. A'BECKETT moved that
be made an order of the day for Thursday, the 23rd standing order be suspended, to
enable him to give notice of motion for
December 15,
The HOIl. N. FITZGER.ALD objected Thursday next.
to so near a day being fixAd for the second
M1·. FITZGERALD said that no "urreading of a measure of such great impor- gent alld pressing necessity," to justify
tance, and hoped the House would agree the House in suspending the 23rd standing
to an amendment which he moved, that order, had been shown to exist. Was the
the second reading should be taken on honorable gentleman to be allowed to take
Tuesday, December 20.
advantage of a thin House to move the
The amendment was agreed to.
suspension of a standing order, with a view
At a later stage of the sitting, after the to rescind a resolution which had only been
orders of the day had been disposed of,
arrived at about half an hour previously?
Mr. T. T. A'BECKETT said that, in
Mr. T. T. A'BECKETT remarked that
consent.ing to the second reading of the he had taken care not to move the suspenBill being made an order of the day for sion of the standing order in a thin House.
Tuesday next, he had overlooked the fact He believed that only one honorable memthat the Christmas holidays were rapidly ber who was present when the second
approaching, and that., as the session must reading of the Bill was fixed for Tuesday
terminate in a few days, it was expedient next was now absent. It was desirable
that the Bill should be disposed of with that the Bill should be fully discussed,
as little delay as possible. He therefore bu t there would not be so good an oppordesired, with the leave of the House, to tunity for discussing it if the second readgive notice that, on Thursday, he would ing was postponed until within a day or
1110ve that tho resolution of the House two of the commencement of the Christmaking the second reading of the Wines, maS holidays as there would be if the
Beer, and Spirits Sale Statute Amend- measure was read a second time on Thursment Bill an order of the day for Tuesday day. He was quite sure that, by taking
next be rescinded, and that, contingent on the second reading on Thursday, honorable
the motion being carried, the Bill bo then members would not exclude any expresread a second time.
sion of public opinion on the Bill. All
Mr. FITZGERALD admitted that the . persons who were interested in the measure
convenience of the Government ought had no doubt watched its progress in the
to be consulted by the House as far as other Chamber from day to day, and were
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prepared to send in any petitions which
they thought necessary without delay.
The Hon. W. H. PETTETT considered
that it was trifling with the House to propose to rescind a resolution immediately
after it was adopted. He remembered
that a great deal of unpleasantness was
caused by the suspension of the standing
orders during the discussion of the Land
Act, and he hoped that the House would
not adopt a similar course on this occasion.
The Hon. J. O'SHANASSY believed
that the House had not legal power to
suspend its standing orders. The Constitution Act reqnired the approval of the
Governor to be given to any standing
orders framed by the Council, before they
could have any force or effect, and it
therefore appeared to be a violation of the
Act to suspend the standing orders without the consent of the same authority.
Assuming, however, that the House had
the power to suspend its standing orders,
"in cases of urgent and pressing necessity," the contingency contemplated by the
language of the 78th standing order was
some great puhlic emergency, such, for
instance, as the necessity for the suspension of the Habeas Corpus Act. But if a
Minister consented to the second reading of
a Bill being fixed for Tuesday, and halfan-hour afterwards wanted the resolution
of the House to be rescinded with a view
to take the second reading on the previous
Thursday, that was not a case of " urgent
and pressing necessity," to justify the
House in suspending its standing orders.
It might be a matter of convenience, but
it was not a case of urgency. It was not
desirable that an important measure like
the Wines, Beer, and Spirits Sale Statute
Amendment Bill, affecting property and the
interests of the community at large, should
be rushed through the House with red-hot
haste. Due opportunity would certainly
not be afforded to the public to peti tion
the I-louse on the Bill if the second reading
was taken on Thursday. For himself, he
had not yet seen the Bill, and he ventured
to say there was not a member of the
House who knew what its provisions were.
He was as anxious as anyone that the
session should be brought to a close, and
that honorable members should be able to
enjoy the Christmas holidays; but an impOI'tant measure ought not to be hurried
through the House from any personal considerati.ons affecting the convenience of
the Government or of honorable members.
The Bill, he believed, only consisted of
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some thirty clauses, and honorable members would be in a better position to deal
with them in an impartial manner by taking
, sufficient time to consider the measure. If
the Bill was passed hurriedly, it might probably be necessary, as it had been in previous case~, to bring down a measure llext
session to amend defects in it which had
escaped observation. Ho hoped that the
Minister of Customs would withdraw his
motion for the suspension of the 23rd
standing order.
The Hon. J. F. STRACHAN opposed
the suspension of the standing order, because he considered that no emergency had
arisen to justify the House in suspending
it. It had too often been the practice
during the last five or six years for a
number of Bills to be sent from tho
Assembly to the Couneil nearly at the end
of the session, and if the members of the
Council did not rush them through they
were called obstructives. The House was
prepared to give due consideration to all
the measures submitted to it, and he
believed that it had really done more work
this session than the other branch of the
Legislature. He for one was prepared to
sit the whole of next week, in order that
any meaSll1'es now before Parliament
might be disposed of before the close of
the session; bu t honorable mem bel'S would
not do justice either to their constituents
or to the country at large if they passed
Bills without proper deliberation.
The Hon. W. CAMPBELL appealed to
the Minister of Customs to adopt Mr.
O'Shanassy's suggestion, and withdraw
the motion, on the ground that, if the Bill
was read a second time on Thursday, only
one day would be gained, the follo\ying
Tuesday being the next day of sitting.
The Hon. R. S. ANDERSON observed
that, although personally.he had no objection to the second reading of the Bill being
taken on Thursday, he felt bound to oppose
the motion before the chair, because he
considered that no emergency existed to
justify so important a proceeding as the
suspension of a standing order, with a view
to rescind a resolution which had just been
adopted.
The motion for the suspension of the
23rd standing order was negatived.

PAYMENT OF MEMBERS BILL.
This Bill was received from the Legislative Assembly, and, on the motion of
the Hon. C. J. JENNER, was read a first
time.
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MARRIAGE WITH DECEASED
WIFE'S SISTER BILL.
This Bill was received from the Legislative Assembly; and, on the motion of
the Hon. R. S. ANDERSON, was read a
first time.
ARARAT SHIRE HALL BILL.
This Bill was received from the Legislative Assembly, and, on the motion of the
I-Ion. R. S. ANDERSON, was read a first
time.
Mr. ANDERSON then moved that the
prayer of the petition presented by him on
this subject, at an earlier period of the
proceedings, be granted.
The motion was agreed to.
CONDUCT OF SOUTH PROVINCE
ELECTION.
The Hon. W. A. C. A'BECKETT asked
the Minister of Customs whtther the returns in reference to the late election for
the South Province, furnished by the
deputy returning officers to the principal
returning officer, were forwarded in strict
accordance with the regulations issued by
the Chief Secretary and the Act of Parliament relating to the conduct of elections; and ifnot, whether he would specify
the particular cases in which they were
not? This inquiry had not been prompted
by political motives, but altogether as a
question of departmental m~magement.
The I-Ion. T. T. A'BECKETT replied
that he had received a statement in connexion with this matter from Mr. Templeton, the returning officer for the South
Province, and which, with the permission
of the House, he would read. It was as
follows : "In reply to the question put by the Hon.
W. A. C. a'Beckett, I beg to state that, on the
2nd instant, I received from the deputy returning officer, Gisborne (Mr. 1'. F. Hamilton), a
return of votes polled at that polling place on
the 1st instant, gi ving the following numbers for
each candidate :William Hnrbison ...
... 26
Frank Stanley Dobson
13
" This return was signed by the deputy himself, the poll clerk, and the scrutineer (Mr.
Harbison's) who was present.
" But on the evening of the 3rd instant r received a telegram from lVIr. Hamilton, stating
that the numbers should have been-for Dobson
26, and Harbison 13.
" I immediately sent a message to the deputy,
directing him, if the original return had been
made in error, to forward an amended return
signed by the same persons as the original.
"This amended return, -signed as directed,
giving the numbers as stated in Mr. Hamilton's
telegram, reached me on the 6th instant, and I
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was guided by it in declaring the result of the
election.
"2. On comparing the' return of votes polled'
with the' return of ballot papers used' at the
Brunswick polling place, I f'<nmd that while
there appeared to have been 72 ballot papers
used, only 66 votes were accounted for.
"1 therefore returned the documents to Mr.
Lobh, the deputy returning officer at that
place, and-calling his attention to the discrepancy-requested him to send in an amended
return signed, as the former had been, by himself and the poll-clerk. The amended return
reached me on the 6th instant, and showed that
. the numbers should have been-Harbison 46, and
Dobson 20, as given in the original return.
" In declaring the result of the election I was
guided by this amended return also.
"The above are the only cases in which the
returns were incorrect.

"vV. TElIIPLETON,

"Het.urning Officer for the South. Province.
"Brighton, December 8th, 1870.
"P. S.-1 may add that I hayc informed
the gentlemen who acted as deputy returning
officers and poll-clerks at the abovementioned
places, that they. have not, in my opinion, discharged their duties on this occasion with that
care and attention whieh their importance demanded, and that 1 shall, therefore, be unabJe
to avail myself of their services in a like
capacity on any future occasion.
",v. T."

:MARRIED WOMEN'S PROPERTY
BILL.
The Bill was recommitted.
The Hon. J. O'SHANASSY said that
he had had very carefully prepared, since
the last time the committee sat, some new
clauses, which he hoped would meet the
views which honorable members had expressed. They would stand as clauses
2, 3, and 4, and were as follows:"2. A married woman shall be capable of holding, acquiring, alienating, demising, and devising
real estate as if she were ajeme sole."
"3. Every woman who marries after this Act
has come into operation shall, notwithstanding
her coverture, hold all real property, whether
belonging to her before marriage or acquired by
her in any way after marriage, free from the
debts and obligations of her husband, and from
his control and disposition in all respects as if
she had continued unmarried."
" 4. Every woman married before this Act has
come into operation shall, notwithstanding her
coverture, hold all the real estate, her right
to which shall arise after this Act shall have
come into operation, free from the debts and
obligations of her husband, and from his control
or disposition in all respects as if she had continued unmarried; but nothing herein contained
shall exempt any such property from the operations of any settlement or covenant to which
it would have been subject if this Act had not
passed, or shall prejudice any right or interest
to which her husband or any person claiming
through him may be entitled at the date at
which this Act comes into operation."

The HOll. R. S. ANDERSON said that
the adoption of thQs<;l Ql~1Ase~ WQ\lld give llo
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very different complexion to the Bill from
that which it had when first introduced by
Mr. O'Shanassy. It would make a complete and radical change in the law of real
property, which it was a very questionable
thing whether the House ought even to be
asked at the fag end of a session to effect.
He (Mr. Anderson) had gone most cordially with the honorable gentleman who
had charge of the Bill, and with the committee generally, in a desire to protect to
married women their savings, earnings,
and wages; but the great change now
sought to be intl'"Oduced-that of placing
married women on the same platform with
respect to real estate that their husbands
occupied-was one that he did not think
was originally contemplated; he could
certainly say that such was the case so far
as he was concerned. The same principle.
which original1y formed part of the English
Bill as it left the House of Commons, was
rejected by the House of Lords, and that
rejection was acquiesced in by the Commons. Whether the Bill so modified,
became lawor not at home, was not yet
known here. He would very much prefer
that Mr. O'Shanassy should not press this
new element on the committee, until it
became known how it had been treated by
the Imperial Parliament. No material
difficulty would result from the delay,
because if it was found advisable to accept
the principle, nothing would be eaRier than
to do so next session by a separate measure.
Mr. O'SHANASSY observed that it
must be remembered that the House of
Commons expressed itself most favorably
towards the principle contained in the
clauses now before the committee. When
he bad the honour of moving the second
reading or the Bill, his arguments were
by no means limited to the protection to
be afforded to the savings and earnings of
married women which they deposited in
savings-banks; because he went the length
of sustaining the view expressed by the
House of Commons, that all the property of
married women ought to 1e so dealt with.
That being so, he thought it was rather late
ill the day to complain that his argument
was different from that which he used when
he explained more fully the principles of
the measure. It would surely be imperfect legislation to give the lesser and refuse
the larger boon; because shares in banks
and insurance companies were indisputably
a precarious class of property, whilst real
estate was the most substantial.
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Mr. ANDERSON repeated that he did
not dream, when this Bill was introduced,
that it was ever intended that it should
assume the form that it was now proposed
it should take. Whilst be did not wish
either to occupy at any unnecessary iength
the time of the committee, 01' to run counter to what appeared to be the wish of
honorable members, he had felt it his duty
to express the belief that so very important
a change in the law, as the adoption of
these clauses involved, should not be
made at the present juncture.
The Hon. J. F. STRACHAN thought
it a very unusual course for amendmeuts
of this character and importa,nce to be
brought forward without the clauses 1'1'0viding for them being distributed amongst
honorable members, so that they might
have ample opportunity for considering
the effect of them. For himself, he confessed, he did not know how to vote upon
the question on its merits. As :the Bill
now stood it had his entire sympathy and
approval; but as to the proposed amendment, he was obliged to say that he did
not feel justified, without further consideration and inquiry, in voting for the clauses,
and it would, therefore, be his duty to vote
against them.
The clauses were then agreed to.
Mr. O'SHANASSY moved the omission of clause 8, and the substitution of
the following clau!:ie : " Any married woman may dispose of and bequeath any personal property belonging to her
for her separate use as if she were aferne sole."

The amendment was agreed to.
On clause 15, declaring that every married woman having l)roperty for her separate use should be considered as a feme
sole for the purposes of contract, and
wrongs and injuries, and suing and being
sued in any civil proceeding, &c.,
1\11'. O'SHANASSY moved the addition
to the clause of the words-" and no husband shall by reason of the maniage be
liable ill damages for any wrong committed
by his wife."
The amendment was agreed to.
On the motion of Mr. O'SHANASSY,
clause 16 was struck out.
1\11'. O'SHANASSY moved the addition
to the Bill of the following new clauses:" When a wife having real or personal estate
has allowed her husband, or a husband having
real or personal estate bas allowed his wife, to
receive the rents and profits or income thereof,
the husband or the wife, as the case may be,
shall not, by force of such receipt, be held liable
to account for such rents, profits, or income,
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unless it shall appear that the same were received
her, as the case may be, without his or
her knowledge or consent."
"All married women having separate property of any kind coming within the provisions
of this Act shall be liable to be made insolvent,
or shall be capable of becoming insol vent under
the Insolvency Statute 1871, and shall be subject
to all the provisions and entitled to all the benefits
thereby given; provided that nothing herein
contained shall make the wife liable for the
debts of the husband, and that the discharge of
the wife under such statute shall not in ar.y way
extend to the debts of the husband."
The clauses were agreed to.
The Bill was then reported with further
amendments.
The House adjourned. at three minutes
past six o'clock.

Wife's Sister Bilt.

MARRIAGE WITH DECEASED
WIFE'S SISTER BILl.J.
The Hon. R. S. ANDERSON saidThis is a very short Bill, the second reading of which I now rise to ask the House
to assent to. It provides, in one clause,
that for the future no marriage between a
man and the sister of his deceased wife
shall, within this colony, be voidable or
impeachable on the ground only of the
affinity between the parties. At the present moment a marriage so contracted is
not void in this country, it is only voidable; but in England the law is different,
for the marriage is absolutely prohibited.
There is this further difference between
the law in the two countries, that after
the death of either of the parties the marriage is here held to be lawful and the
LEGISLATIVE ASSE~IBLY. children to be legitimate; whilst there
remains this peculiarity, that during the
Tuesday, Decembe1' 13, 1870.
lifetime of the parties the marriage may,
by the act of one of the parties, be anDeath of l\fr. Frazer.
nulled. This is, no doubt, not only a
The SPEAKER took the chair at half- peculial', but a very inconveniently anopast four o'clock p.m.
malous position. I do not believe that
Sir J. McCULLOCH rose and said there is anything, either in the scriptnral
that he regretted to have to announce law or in the social views that are enter':'
that he had been informed of the death of tained on the ground of blood relationship,
Mr. Frazer, who had represented the dis- that should operate to prevent the affirmatrict of Creswick for eleven or tweive tion of the princi pIe laid down in this
years past. He was snre that honorable Bill. Such marriages have taken place,
members would agree with him that the and will continue to take place; and if
House should adjourn, as a mark of respect that be so, there can be no reason why, in
to the memory of the deceased gentleman. the future, every snch marriage should not
He begged to move that the House do now be legalized. I do not propose to inflict a
adjourn.
long speech upon the House, because the
The motion W~LS agreed to, and the House subject has been so often ventilated, and it
adjourned accordingly.
is, after ali, more a mere matter of feeling
than anything else. I shall content myself
with moving the second reading of the Bill.
LEGISLATIVE COUNCIL.
The Hon. T. T. A'BECKETT seconded
the motion.
Wednesday, December 14, 1870.
The Hon. J. F. STRACHAN.-I entert.ain a very strong opinion against tIle
Marriage with Deceased Wife's Sister Bill-Ararat Shire
passage of this Bill, and I think it just as
Hall Bill.
well to say at once that, to my mind, it is
The PRESIDENT took the chair at a very extraordinary thing that such a
twenty minutes past four o'clock p.m., al1<.l Bill as this should be brought' forward at
any time, and certainly at such a time as
read the prayer.
the present. Are there any circumstances
PETITIONS.
which Mr. Anderson is acquainted with,
A petition in favour of the vVines, Beer, rmd which he might have explained as
and ~pirits ~ale Statute Amendment Bill involving any great difficulties that arise
was presented by the Hon. A. FRASER, out of the law as it is now in force? If
from the Rev. George Daniel and members there be, he has not given the House any
of the vVesleyan congregation of Richmond; such explanation. I have not heard a
and by the Hon. W. A. C. A'BECKETT, word about any cases of complication that
from William A tkinson and certain other have occurred from it; but even if there
residents of Lillydale.
had been I should continue to regard this,

by him or
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as I always have done, as a most dan-"
gerous proposition in the form of an alteration in the law. It is my intention to
vote against the motion for the second
l'eading, not only because I have a very
strong feeling against the establishment of
such a principle, but because no exigencies
or necessities have arisen which would
justify me in so far modifying my views
as to regard with less disfavour than I do
the attempt to int.roduce it. I am aware
that the question has frequently and very
recently engaged the attention of the Imperial Parliament, and that although the
Bill has passed the House of Commons, it
has not been yet acquiesced in by the
House of Lords.
The Hon. W. A. C. A'BECKETT.-I
cannot see that any objection can be
sustained in reference to this Bill, on the
ground that the principle involved in it
is repugnant to the law of England. I
have looked through the Act and am
unable to find that it is so.
Mr. T. T. A'BECKETT. - I have
almost sufficient reasons for inducing me
to abstain from expressing un opinion on
this question; but I must say that I am
in favour of the Bill. The anomaly of
the law is precisely, to my mind, the
ground which justifies its being brought
forward.
That dangers and' inconveniences do arise from the law in this
respect remaining as it is, we know from
proceedings that have taken place in our
courts of justice. Not long ago a most
crnel case of 'wife desertion took place
under this law. I regard it as being, as
MI'. Anderson has said, a mere maLter of
feeling, and those who entertain a repugnance to such marriages will, in all
probability, act upon the strength of that
feeling if they are placed in such a posi tion
as to enable them to attack a marriage of
the kind.
The Hon. J. O'SHANASSY.-I regret
that I was unable to be present in my
place in the House when this debate commenced. It appears to me, when we are
asked to make a material alteration of this
kind in the law of the bnd, that upon
those who ask it is cast the blll'then of
sho,ving that any necessity exists for it.
I have lived in this colony for 31 years,
and have been in constant intercourse
with people in every part of it; receiving
suggestions and communications upon all
sorts of topics. It is strange that on this
subject I should never, during that long
period, have received any letter or other
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communication-any remonstrance whatever-from any person in relation to this
subject; and I am in the habit of receiving
them daily on subjects of far less considerable importance. I regard it as a
startling fact, and I ta.ke it as evidence
that this proposed alteration in the law is
by no means so urgently wanted as is
made to appear. Other honorable members may be in a different position, and
if they have received complaints on the
subject, I hope they will say so. For
myself, I state at once that I do not think
that any such thing as a grievance exists
aL all in connexion with it; but if there
should be such an isolated case as that
which the Minister of Customs has referred to as having occurred in the
Supreme Court, I do not believe that it
has taken any permanent hold on the
public mind. That, I admit, may not be a
very good reason why any existing law
should not be changed; but I think it is at
all events a reason why laws should not
be made without sufficient reason. About
a year since I was reading with very great
interest a speech of a man who stands preeminent in the Senate of his country, not
only as a statesman but as a lawyer of the
very highest class, and who proved his
patriot.ism in so remarkable a manner that,
rather than yield his convictions on the
question of the Irish Church Disestablishment Bill, he gave up the greatest prize
that could be conferred upon him-the
highest legal position in the realm. That
distinguished man made a speech in the
House of Commons, the effect of which
was that he would not for any conceivable consideration undertake to amend the
Marriage Act by bringing in a Bill; and
he further said that the highest tribute of
praise that could be offered to the ablest
Government would be the praise it would
deserve if they could introduce a marriage
law that would deal with all the various
aspects of the qnestion that arose out of
the existing British law. Now I think
that, that being so, it would partake very
largely of the character of tinkering with
a great subject if we were to allow, or
attempt, the alteration of a certain part
of the law, by the mere passing of this
one clause. The social aspect of the
question is one which must be almost
immediately deaH with, and I have no
doubt that it was this consideration which
formed one of the main causes of a Bill
similat' to this one, which was sent home
from a neighbouring colony, having been
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disallowed. The probability is that, nt the
time that Bill was submitted for the reception of Her Maj~sty's assent, the English
Government were preparing to deal with
the subject in a large and comprehensive
manner, and that it was determined to lay
it aside for a time, rather than create the
anomaly that would have resulted here had
it been allowed. It is. one thing to deal
with the question from a purely social
point of view, and to say what relations
ought to subsist between man and wifequestions of consanguinity and affinitybut it is to my mind quite another thing,
and totally different considerations are
imported into the question when, as legislators, we are called upon to pronounce
upon the effect which such an alteration of
the law as that contemplated will produce
upon the offspring of such marriageswhether the children are to be legitimized
in the sense of children honestly born in
wedlock. In other words, is it not worth
while to consider whether, by this short
Bill, we may not be creating a sort of
bastardy? This Honse ought to pause
before it gives its countenance to the passage of measures which will be merely
theoretical laws; for I do not wish to deal
with any question from a pli.rely theoretical
point of view. If we were to declare that
in Victoria the class of marriages which it
is the object of this measure to legalize
were legal, should we recognise that position in all parts of the British Empire?
Mr. ANDERSON.-Yes, on the Bill
being assented to.
Mr. O'SHANASSY.-And if it be not
assen ted to ?
Mr. ANDERSON.- Then we should
not.
Mr. O'SHANASSY.-Would the children be legitimate or illegitimate?
Mr. ANDERSON.-After the death of
either parent they would be legitimate.
Mr. O'SHANASSY.-And before that
event they would not be. The marriage
of a man with the sister of his deceased
wife can at present be made void· in the
colonial courts in their ecclesiastical jurisdiction; and, if it be made void, I say that,
in point of law-for I am not speaking of
the moral aspect of the case-the children
must be illegitimate; and if they are to be
cleclared illegitimate, is that a proper thing
to concede? All that Mr. Anderson is
now doing is to ask the Parliament of
Victoria to make a declaration to this
effect, in the hope that the Imperial Parliament will do the same thing. My belief
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is that no great practical result can flow,
from it; because it is quite clear that,
taking the population of Victoria and
South Australia-for the people of the
latter colony are advocates of the measure
-at a million, it is but a very small fraction as compared with the thirty millions
of people whom the settlement of the
question would, in some degree, affect.
For these reasons, I think that any declaration that might be made in this direction by the Parliament of Victoria will
not, to the extent of one jot, affect the
course that will be adopted by the Imperial Parliament. I am persuaded that
there is no necessity, of a pressing public
character, for the passage of such a Bill
as this; but that, on the contrary, if we
are called upon to consider the propriety
of having our laws of marriage and legitimacy placed upon some more general
basis, it would be far more reasonable in
us to await the decision 011 the subject of
that great tribunal the English Parliament.
In England the state of the marriage law
iR totally different from what it is in Ireland,
and in Scotland it is totally different from
what it is in either of the two neighbouring kingdoms; and yet they are all under
one form of Government. I understand
that it is the intention of the British Parliament t6 bring all these national laws
and customs into something like harmony.
Mr. ANDERSON.-The lQ,w here is
different from that of all three of those
countries.
Mr. O'SHAN ASSY.-And that is the
reason why we should not attempt to make
the difference wider. I think the social
aspect of the case ought to be altogether
dismissed from our consideration. The
Bill has been brought in by a private
member, and seeing that no urgent necessity for its passage has been shown, I
speak in the most impartial manner when
I say that I am unable to see any reason
for voting for the motion before the chair.
I shall therefore oppose the second reading
of the Bill.
The Hon. W. HIGHETl'.-I shall
oppose th9 motion on two grounds. One
of those grounds is that if' the Bill is
passed by this Legislature it will never
receive the Royal assent, and it will be
merely a waste of time; and another reason
is that it is precisely one of those cases
with reference to which the laws of
England and those of the colony should
be assimilated. I feel that on snch a
question it would not do to have one law
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there and another here. In the case of
children having property left them in
England, it might be found yory difficult
for them to get hold of it, if there was
this dissimilarity in the marriage law of
the two ·countries.
The I-Ion. R. SIMSON.-I am opposed
to the principle contained in this Bill, and
more especially so after the arguments
which I have listened to from Mr.
O'Shanassy, and which it is not necessary
for me to go over. It is enough that, if
this Bill were to become law, it would
deprive the children who survived their
mother of the protection of the best and
kindest friend in the world; because the
sister-in-law could hardly remain as a
guardian to them in the house of the
widower, if a marriage could legally take
place between them. I see no necessity
for the meaaure, and I shall oppose it.
The Hon. J. GRAHAM.-I would ask
Mr. Anderson what effect the Bill wonld
have on children born of similar marriages
before its coming int.o operation as law?
Would it have the effect of making those
children legitimate, because that is a very
important question?
Mr. ANDERSON.-At present such a
marriage is not void in this colony-it is
only voidable. Steps may be taken during
the lifetime of both parties to make it
void; but after the death of either of them
-after the marriage tie is released - i t is
no longer even voidable, and the children
would then become legitimate. That in
the effect which would be produced by the
passing of this Bill into law.
Mr. O'SHAN ASSY. - But if the
parent does not die, the children will be
bastards if any steps are taken to make
the marriage void.
Mr. ANDERSON. - If this Bill is
passed such action cannot be taken. That
is just the effect of the Bill.
The House divided on the question that
the Bill be read a second timeContents
9
Not-contents
9
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Mr. O'SHANASSY challenged the
taking of the vote of Dr. Dobson, on the
ground that he had entered the I-louse
after tho question had been put, and had
not heard it put.
The PRESIDENT.-I apprehend the
honorable member has power to vote, for
the reason that he took his seat before the
doors were locke.d. If an honorable member takes his seat within that time he has
a right to vote.
Mr. O'SHAN ASSY pressed for a
ruling on the point, whether under the
Circumstances the vote could be allowed.
Mr. W. A. C. A'BECKETT mentioned
that he had on one occasion been placed
in a similar position, and his vote had
been recorded.
Mr. O'SHANARSY pointed out that
in this case the vote was challenged, which
made all the difference.
The PRESIDENT.-I have referred
to some authorities on the point, and it
certainly seems that I am in error in supposing that the vote of the honorable
member, after having being challenged,
can be allowed. I find in fflay this : " On the 16th March, 182), Mr. Speaker called
the attention of the House to his baving caused
a member to vote in a division, who was not
within the doors of the House when the question
was put j and the House resolved, nem. con.,
, That the said member had no right to vote, and
ought not to have been compelled to vote on that
occasion.' Another case occurred on the 27th
February, 1824, when, after a division, and before
the members were reported by the tellers, it was
discovered that a member had come into the
House after the question was put, be was called
to the table, and upon the question being put to
him by Mr. Speaker, he declared himself for the
noes; he was then let out of the House by the
Serjeant, and his name was not reckoned by the
tellers for the noes, with whom he had voted."

The Hon. R. C. HOPE pointed out
that., at the time the question was put, the
doors were not locked; and the question
ought to have been put after the doors
were locked, but it was not.
The PRESIDENT.-It was quite competent for the honorable member to inquire
what the question was; but he did not do so.
Several HONORABLE MElIBERS.- He
diel inquire.
The Hon. F. S. DOBSON said he certa.inly did not hear the question put, but, on
corning into the Honse, asked on which
side those who were favora.ble to the
Bill sat. He was informed by more than
one honorable member that it ·was on that
side, and he therefore took his seat there.
The PRESIDENT.-There is another
case bearing upon this question. I quote
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from Burke's Precedents. I find that in
the House of Commons on J llly 5, 1855,
in answer to a question from Mr. Fit.zroy,
Mr. Speaker said:-
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-who took his seat before the order was
given to clORe the doors-:-:-were not allowed
to vote.
Mr. HIGHETT expressed his opinion
"If it has been discovered that It member is that, after the cases in point referred to
not present when a question is put, the vote of by the President, the vote must .be disthat member may be challenged before the allowed.
Dr. Dobson himself acknownumbers are declared, or after the division is
ledged that he did not hear the question
over."
Mr. ANDERSON said that if Dr. put, and whether the doors were locked or
Dobson did not hear the question put it not amounted to nothing at all.
The PRESIDENT.-I now give my
was the fault of the President, because
the honorable member entered the House decision that, on the authorities before me,
the vote of Dr. Dobson cannot be received.
before the doors were locked.
Mr. O'SHANASSY contended that it The result of the division is-Contents,
was not the fault of the Presideut but of 8; Not-contents, 9. The motion for the
Dr. Dobson. The tellers were taking the second reading of the Bill is therefore
negatived.
division when he entered the Chamber.
The Hon. A. FRASER asked whether
Mr. ANDERSON inquired whether
the tellers were justified in taking the he was to understand that in future, if an
honorable member carne into the House
divison before the doors were locked?
after the question was put he would have
The PRESIDENT.-No.
no right to vote?
Mr. ANDERSO~ said that that being
The PRESIOENT.-An honorable
so, the argument that the tellers were en- member can always inquire what is the
gaged in taking the division could not be question.
relied upon. Dr. Dobson appeared in his
Mr. O'SHANASSY observed that the
place before the doors were locked, and character of the question was changed by
was it not, or ought it not, to be the in- the fact of whether the vote was challenged
variable practice to put the question after 01' not.
.
the doors were locked? (Several HonorMr. ANDERSON said that 1he ruling
able :Members-" Yes.") Then, if that of the President was one of very great
were so, was Dr. Dobson to be debarred importance, and that it was ,vorth more
from voting? (Mr. O'Shanassy-" Yes.") consideration than could be given to it on
Dr. Dobson did the best he could to rectify the moment. He believed it would be
the omission, and he took his seat.
found that the vote of a member who
Mr. O'SHANASSY said that that entered the chamber before the doors were
argument was the mere quibble of' a locked could not be disallowed.
lawyer, and not the statement of a man
ARARAT SHIRE HALL BILL.
acquainted with parliamentary practice.
He contended that, however it might be
On the motion of the Hon. R. S.
twisted, the fact remained that Dr. Dobson ANDERSON, this Bill was read a second
entered the House after the question bad time, and passed through committee.
been pu t, and it was not competent for
The House a<.ljourned at twenty-one
any honorable member to challenge the minutes past five o'clock, until five o'clock
ruling of the President.
on Thursday, December 15.
The Hon. P. RUSSELL inquired how
the tellers were appointed.
The PRESIDENT.-They were apLEGISLATIVE ASSEMBLY.
pointed at the request of the President.
Wednesday, December 14, 1870.
Mr. T. T. A'BECKETT wanted to know
what use there was in going through the Mr. Frazer's Funeral-Geelong Water Supply-Rifles for the
f()rmality of ringing the bell and locking
Volunteers-Operation of the Land Act-Issue of Crown
Grants-Ballarat Survey Office-Railway Excursion Fares
the doors. There was scarcely a division
-Railway Travelling on Christmas Day-Water Supply
taken but the bell was rang and a cerWorks-Insolvency Law Amendment Bill-Military and
tain amount of time allowed to elapse, so
Naval Forces Bill-Count Out.
that members outside might have notice
that the division was going on, and come
The SPEAKER took the chair at three
in and vote. I t appeared to him that all minutes past four o'clock p.m.
this was a useless form if, after all, honorImmediately afterwards, the House adable members situated as Dr. Dobson was journed until a later hOUl'7 to enable
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honorable members to attend the funeral of
the late Mr. William FrazeJ', M.L.A. f01'
Creswick.
At half-past seven o'clock business was
proceeded with.
PORTLAND BREAKWATER.
Sir J. McCULLOCH laid on the table,
pursuant to order of the House (dated
November 30), papers relative to the work
to be done at Portland Breakwater by
prison labonr.
INSOLVENCY LA 'V AMEND:\1ENT
BILL.
Mr. MICHIE presented n message from
His Excellency the Governor, recommending that the fees and imposts specified in
a Bill to amend the law rel::ttiug to insolvents and their estates be appropriated in
accordance with the provisions of that
Bill.
The message was ordered to be taken
into consideration later in the evening.
GEELONG WATER S"GPPLY.
Mr. KERNOT (in the absence of Mr.
RICHARDSON) asked the Minister of M.ines
for information as to the present position
of the water supply works for Geelong,
and when it was probable they would be
completed.
Mr. M.ACKAY observed that no doubt
the an ticipations as to the time when the
Geelong waterworks would be finished
had not been realized. The de1ay had
been caused by unexpected difficulties
which had arisen in connexion with the
completion of' the aqueduct, and the
lining of the tunnels which had been
driven between the Stony Creek reserYoir
and the Anakies. He had recei ,red the
following report fl'Om the Acting Chief
Engineer for Water Supply, which he
thought might be taken as reliable, particuhtrly as that officer was not remarkable for indulging in over sanguine expectations as to any works under his
control : "The Stony Creek reservoir, designed for the
storage of water for the supply of Geelong, is
completed, and within one foot of being full. It
is estimated that there is in it a quantit.y of
water sufficient to supply Geelong for more than
two years. The aqueduct and the driving of
the tunnels between this reservoir and the
Anakies are nearly completed. The tunnels,
however, in consequence of the nature of the
strata through which t.hey are driven, require
to be linell throughout before they can he made
available for the purpose intended. The length
YOLo ;X:I.-2 1\£
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of time necessary for this work is about; six:
months. A short length of aqueduct-about
three-quarters of a mile-is yet required tll
connect the last tunnel with the pipe-head
reservoir j but, as it will be formed alollg the
natural bed of the creek, the works will be verv
light, and will not occnpy more than two month~.
The pipe-head reservoir is completed, as also is
the whole of the main, with the exception of
about six chains, from the pipe-head to the
filter-beds. The filter-beclfl and the adjacent
service reservoir are completed. Of the main
between the service resen-oir ancI Geclong, only
four chains remain to be laid. The safety and
air valves have yet to be fixed along the main,
and the wells for same to be constrncted. This
can be done within one month. The whole tf
the reticulation, as originally intended, and a
portioll of the extensions, have beell finished.
The remainder of the extensions cn n he COIllpleted within one month after the estimates of
expenditure now before the House are made
available. It will thus be seen that if it were
not that the tunnels require lining, Geelollg
could be supplied with water within two months
from this date. The character of the strata
through which the tunnels pass is, however, of
such a description that it is impossible for the
tunnels to stand without the lining."

It thus appeared that the outside estimate
of the interval which mnst elapse before
the works were completed was six months.
With respect to the connexion between
"YaUnce's Swamp and Stony Creek reserYoir, that portion of the scheme had been
abandoned, as it was found that the outlay
proposed would be a mere throwing away
of money, because the aqueduct to be of
any use required to be pitched throughollt,
and as the Stony Creek reservoir held
sufficient water to supply Geelong for two
years. He thought the representatives of'
Geelong might now rest satisfied that, although they had been kept out of their
water supply so long, six months was the
maximum of any further delay that might
occur.
Mr. LONGMORE inquiretl whether a
statement which had appeared in a Geelollg
paper, to the effect that one or two labourers were now employed at Stony
Creek, with five or six overseers, who recei ved salaries of £200 or £300 per year
to look over them, was COl'rect ?
Mr. MACKAY replied in the negative.
There was no foundation for the statemcnt.
But unfortunately the Geelong works had
been made the target for numerous shafts
of ridicule. Certain contractd had just
expired, ~llld the ovcrseers in connexiOll
wi t.h those contracts had recei ved noti ce
that t.heir services would be no longc\' I'equiretl. There was not a solitary instance
of a man being kept at Stony Creek whose
services were not absolutely required.
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first to a Crown lands bailiff, to know if'
]\1r. KERNOT inquired whether the the conditions had been complied with.
Government had ma.de arrangements for It was then referred to the district surconverting the mnzzle loading rifles in their veyor, in order to ascertain the upset price
. of the nearest land sold by auction previous
possession into breach loaders?
Mr. FRANCIS replied in the affirma- to the issue of the licence. In no case
"Tas it attempted to put on the full. price.
tive.
The department a1 ways dealt generously
OPERATION OF THE I..IAND ACT. with the selectors. In most cases, the
upset price was £1 per acre; hut in some
ISSUE OF CROWN GRA.NTS.
cases it was much higher. Some persons
Mr. McKEAN calIed the attention of had obtained 42nd section licences for land
the M inistel' of Lands to the following wilhin the boundaries of boroughs-in
resolutions passed at a meeting of land many cases adjoining surbnrban allot.ments,
selectors and others, held at CI nnes, on the the upset price of which varied from
9th December:£2 to £8 per acre. Inasmnch as the
" That the action of the Government in with- Land Act provided that the Board of
llolding the title deeds of the land selectors
under the Land Act of 1865, on frivolous pre- Land and Works should fix the price, he
presumed that Parliament did not arrive
tences, is impolitic and unjust.
"That the transferees under the Land Act at the conclusion that all this lund should
1865, being subject to all the penalties of the be alienated at the common price of £ 1
original selectors: are entitled to all their priviper acre. In all cases in which it was
leges.
"That all moneys paid over £1 per acre should represented to him that the price fixed was
be returned to the licensee, the same being in above the yalue of the land, the question
direct contravention of the sl)irit of the Land of the general value of land in t.he district
Act ]865.
~
" That this meeting, being of opinion t.hat on had been referred back again to the disthe carrying out of the above measures the trict surveyor, inasmuch ·as he considered
prosperity of the land selectors, under the dif- it was not just that one man should get
ferent sections of the Act, will in a great measure land at £1 pel' acre, while another, whose
depend, pledges itself to support only those candidates who will, at the next general elcction, land might he only two hundred yards
guarantee 'using their best endeavours and in- away, had to pay £2 per acre. But tbreefluence to secure the objects referred to in the fourths of the land had been alienated at
above."
£1 per acre. Of conrse exceptional cases
This meeting (said Mr. McKean) was at- arose, in which he had been compelled to
tended by a number of his constituents put a higher price upon the land, but in
from the neighbourhood of Smeaton, Glen- all these cases he believed t.he land was
gower, and Campbelltown. The matter honestly worth twice as much. No doubt
was one in which a deep interest was in the first instance district surveyors
taken, not only in that dist.rict, but all nameu a price too high for the land, but
over the colony, and he should like to when the parties interested remonstrated,
hear the views of the Minister of Lands and further inquiries were made, a reducupon it.
tion was invariably effected so as to arrive
Mr. MACPHERSON observed that in at a reasonable price. After the applino case had he aut.horized a grant to be cation had been reported upon by the diswithheld on any frivolous ground. In- trict surveyor, it was referred to the
deed, the only ground on which he had Mining department, to nscertg,in if there
refused to issue a grant was that there were any mining objections. It must be
were mining objections to the alienation, apparent to honorable members that, to a
and t.hat the land was required for mining large number of these 42nd section holdpurposes. It would be within the know- ings, mining objections of a very serious
ledge of the House that the holders of nature existed; and he did not feel himself
42nd section licences were allowed to take at libert.y, when tile Mining department
up lands in the neighbourhood of gold- reported that the alienation of land would
fields, which were not otherwise available be injurious to the interests of miners,
for selection, on the principle that they to issue the grant of' that land. No donbt
should have no vested right in the fee precautions wero taken in the Mining
simple in case of the land being required Statute for the resumption of such land,
for mining purposes. "Then an applica- but miners, as a rule, alleged that t.he pretion for a Crown grant was received by caution was not sufficient. They said
the Lands department, it was referred that, seeing they had so large a price to
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pn.y, it wn.s not fair to alienate the land
with the knowledge that the mining objection existed before the alienation took
place. Now it WQuid be apparent that,
in taking aU these steps, there must be
some delay. He admitted that the department was somewhat in arrear in the
issue of t.hese grants. (Mr. McKean"Too much in arrear.")
But nobody
knew better titan the honorable member the work which fell on the office
for the first time. (Mr. McKean-" But
you have reduced the staff one-half.")
There had been no reduction whatever so
far as the issue of grants was concerned.
J n fnct there was a double staff not only
at tbe hend office but all over the colony,
in order that this work might be got more
rapidly through. Since the Act. of 1869
came into operation, 5,300. applications
had been made to the Lands department.
All these applications had to be reported
upon by Crown lands bailiffs, district
surveyors, and the Mining department,
before the Lands department could proceed
to issue the grants. Those parties who
obtained possession of land by licence
under t.he 42nd section in ] >"65, 1866,
and 1867, now came for their grants, inasmuch as now for the first time they were
in a position to give security for advances,
or to sell the land. But the intention of
the Legislature for some years past was
that men should have land not to part with
it, but to settle upon it; and, as far as
possible, he had facilitated t.he holders of
these licences obtaining advances to enable
them to work their land, by minuting on
the back of the licences that they were not
to be transferred without the consent of
the person advancing the money With
regard to the second resolution referred
to-that the transferees under the Act of
1865, being subject to all the penalties of
the original selectors, were entitled to all
their privileges-the Act did not say this,
nor could he, on his own mere motion,
issue gran ts to tmnsferees and allow them
the aflvantnge of the payments made by
the transferrers. He had gone so far as
to recognise transferees as licensees from
the date on which thfly themselves commenced to pay rent, and to allow that rent
to go towards the purchase money. To
go beyond that, and to allow the transferees
the payments made by the original licensees, there must be, as he was advised, and
as he himself believed, an amendment of
the Land Act. The thh:d resolution was
that all moneys paid oyer £1 per acre
~ )[ 2
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should be returned to the licensee. But
thnt was a step which he was not ablo
to take without an Act of Parliament.
All these moneys had been legitimately
paid in accordance ,vith the law of the
land, and there was 110 power whatever on the part of the Government to
retul'll one shilling. He found that during
the presen t yea1'- since the Land Act of
1869 came into operation, 5,500 pel'sons
had applied for their land, and, of these,
over 5,000 persons were in possession.
During the year 9,700 licences had been
issued under the Land Act· of 1865. All
that work had to be disposed of before
the department could deal with t.he work
arising under the new Act. In the same
period, the department had issued 1,250
consolidated licences-tha.t is, licences for
selections enlarged from 20 to 80 acresand 7,-:1:00 grants and leases. lIe thought
that might be regarded as reasonable work
for the Lands-office to get through in the
conrse of one year. It must be remembered that all these ca.ses had to be accurately examined. A flaw of a technical
description, or a mistake in the plotting of
the design on the grant, would be a futal
error. Owing to the inefiiciency of many
of the contract surveyors when the Act
of 1865 came into force, a large number
of the surveys undel' the 42nd section
were utterly worthless, because the lanel
described in the licence was, in somc instances, actually a mile distant from that
on which the selector resided. In consequence a large numbel' of these selections had actually to be replotted by other
surveyors. Of course it was more import.ant to the free selectors themRel ves,
if they would only see it" that the grant
which they received should give them the
land to which it referred, than that tltey
should derive a temporary advantage from
the hurried issue of' the grants. Nobody
could nnderstand the difficulty in determining the correct description and design
which was to go into a grant who had not
seen the working of' the matter. He
regretted as much as anyone t.hat licensees
could not get their grants. He had already told them that he had no power
to reniit their rents; at the same time he
had intimated that no man who had paid
the full value of his land, and complied
with the conditions, and not obtained his
grant, either through delay in the tlepartment, or from milling objections, would be
disturbed in his holding until Parliament
had an opportllnit.y, by Bill, of dealing
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with the question. He was not prepared
to say what shape the Bill should takewhether it should impose a nominal rent,
or whether it should he a Mining on
Private Property Bill-but he thought
the assurance of his intentions ought to
be satisfactory to licensees generally
throughout the country.
Mr. LONGMORE remarked that, when
Crown land was sold by auction, there was
no necessity to apply to this, that, and the
other office to see whether the Crown
grant could be issued. "Vhy then should
there be delay in other cases? He held
in his hand the statement of the case of
a widow, having a large family; named
Alice Smith, who purchased land at
Middle Creek, ner.r Shirley, in August
1~69, but w110 had been unable to obtain
her Crown grant, or to ascertain the cause
of delay in issuing it. On the 31st December, 1869, she recei\'ed a letter, in
answer to one from her, dated the 9th
December, giving her some encouragement.
On the 15th June, 1870, she
received a lette)' from Mr. Archer, in
answer to one written by her on the lOth,
stating that the papers referring to her
land could not be found. On the 8th
August, 1870, she received from the
Lands department a letter in reply to
one from her, dated May 2, stating that
as soon as the plotting of the ground
was completed, she would get her grant,
-that everything was in motion, that
the Ballarat survey-office had been t81egraphed to, and that, as soon as the
tracings carne down: the Crown gmnt
would issue. On the I st October she
took a trip to Ballarat-the distance being
forty miles each way-but no one at the
survey-office there could tell her whether
the plan had gone to Melbourne or not,
and no one knew anything about the
telegraphic rne8sage. As a last resort she
hnd fOl'warded the correspondence to him
(Mr. Longmore) to ascertain whether
there was any possibility of her getting
her Crown grant or not. Now it was
matter of notoriety that no Crown grant
"'as issued without a fee of £1 being
charged-that the Lands department was
self-snppol'ting in that regard-and, therefore, it seemed strange that a purchaser of
land eighteen months ago should be kept
out of her grant up to the present t.ime.
MI'. MACPHERSO~ regretted that
the honorable member had not brought
the matter under his notice at the Lands
department.
(Mr. Longmore-" It has
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been done so twice.") He was not aware
of it. Had the matter been brought under
his notice he would have endeavoured to
rectify it, because he never allowed matters
which had been some time open to remain
open longer than was absolutely necessary.
As the case had been mentioned, he might
say-and he said it with regret-that the
Ballarat office had been in a state of utter
disorganization.
Some time ago there
was in that district a contract surveyor
who behaved in the most disgraceful
manner; when he was removed, the whole
of his work had to be gone over. The
district surveyor was also removed, and
another district surveyor placed there, but
either through want of energy, or being
overwhelmed by the confnsed condition of
affairs, he never succeeded in bringing the
office into a state of organization. The subject had been brought particularly under
his notice within the last month or six
weeks, and he had sent up the AssistantCommissioner of Lands to ascertain
what should be done in order to pllt the
office into a propel' and efficient state of
operation. That gentleman had made a
report upon which he (Mr. MacPherson)
had taken action. He believed the result
would be that in the course of another
month or six weeks all the arrears in the
Ballarat office would be worked off. He
had no hesitation in saying that the way
in which the busineEs of that office had
been conduct.ed would bring any department into disgrace. He had given his
strict attention to the matter, and he
believed that already he had succeeded in
affording satisfaction to a large number of
pers-ons who had just grounds of complaint
as to t.he delay which had taken place with
regard to thei l' applications. The case
referred to by the honorable member for
Ripon and Hampden was not the only one
which had been pending twelve months,
and in which the necessary papers were
not forthcoming.
Mr. McKEAN endorsed the statement
of the Minister of Lands. 'Vhen he was
in office, none of the Ballarat business was
done in a methodical mnnner. He had to
removo one office,', :ma to supply the
v::Irancy with a Melbourne ofiicer, who did
all he could to make nil impro,"oment.
However he was afraid that a radical
change would have to be effected before
matters would go on properly. The
Ballarat office was the only ofiice under
the Lands department in which business
was not satisfactorily conducted.
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EXCURSION TRAINS.
Mr. VALE called the attention of the
Minister of Railways to the fact that
tickets at half price for children undel' a
certain age were not issued for excursion
tra~ns although they were for ordinary
trams. The non-extension of this pri vileO'e
to excursion tl'ains militated against the u~e
of the railways by families on holidays.
Mr. 'WILSON said he was not aware
before that children were not allowed to
travel by excursion trains at half fares,
and he promised to see that this indulg'ence
was extended to them in respect both to
excursion and ordinary trains.
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Mr. MICHIE moved"That an appropriation be made from the
consolidaterl re\'enue for the purposes of the
Insolvency Bill now before this House."

The motion was agreed to and reported,
and, by consent, the resolution was at
once considered by the House and adopted.
The House then went into committee
for the consideration of the postponed
clauses of the Bill.
On clause 8, (see p. 496),
Mr. MICHIE expressed his willingness
to adopt the amendment suggested by the
honorable and learned member for St.
Kilda (Mr. Stephen) when the clause was
previously under discussion, that a Victorian barrister of seven years' standinO'
RAILvVAY TRAVELLING ON
should be eligible for the appointment of'
CHRISTMAS DAY.
He begged to
~VIr. JONES asked the Minister of a Judge .in ln~olvency.
Railways whether arrangements would be move the InsertIOn of words which would
made to meet the wishes cf those persons make t.he portion of t.he clause relatinO' to
who desired to travel by railway on Christ- the qualifications of judge read t1luso:mas Day, although Christmas Day fell this "who shall Le a barrister-at-law of
year on Sunday? No doubt the question Victoria of seven years' standing, 01' who
was one not calculated to accord with the shall have practised as an advocate or
Sabbatical notions of some people, but it barrister oi Lher in England, Ireland,
was a fact tha.t Sunday travelling was Scotland, Victoria, or any of them for
abandoned on the State railways not be- such period as shall make an aggregate of
cause the Government had a strong feelinO' seven years."
Mr. KERFERD remarked that a man
against Sunday travelling, but because
might
be a Victoria.n harristel' of seveu
did not pay. That objection, however,
years' standing, and yet have had no
would not apply to Christmas Day.
MI'. vVILSON stated that the Goyern- practice.
Mr, :\lICHIE said in such a matter as
ment did not intend to alter their Sunday
this
confidence must be placed in the disarrangements because Christ.mas Day happened to fall this year on Sunday. The cretion of the Governmen t. It was not
difficulty which the honorable member for likely that t!le Government of the day
Ballarat vVest (Mr. Jones) apprehended would place III such a responsible position
would Le met to a great extent by the Go- as that of .Iudge in Insolvency a man of
vernment proclaiming Saturday, December abso~utely. no expel'ien~e. It was usually
24, as a genentl holiday, in consequence of prOVIded m Acts relatlllg to such matters
which a grea.t deal of the railway travel- that a man should have a certain stalldinCl'
ling usually performed on Christmas Day in his profession, but it was not possibl~
to specify in any Act the amount of exwould take place on that day.
perience required. Moreover it should be
YvATER SUPPLY 'YORKS.
remembered that occasionally, in England,
learned gentlemen who had had but a
MI'. :MACKAY moved"That this House will, to-morrow, resolve moderate practice at the bar, were eleitself into a committee of the whole, to consider vated to the bench, and made very sucthe estimate of expenditure for the purpose of
cessful and lli oO'lllv acceptable J·udO'es.
water supply to the Castlemaine and ~andhurst
The amendll1er~t wasagreerl to~
districts and the town of Geelong during the
year 1871, laid on the table of this House 7th
On the motion of Mr, MICHIE the
instant."
,
following addition was made to' the
Sir J. ~IcCULLOCH seconded the clause : motion, which was agreed to.
"Any judge appointed by or under this section

it

INSOLVENCY LAW AMENDMENT
BILL.
The House )vent into committee for
the purpose of considering the Governor's
message in reference to this Bill.

who slul;ll have ~ecome incapable of pertorming
the dutIes of Ins office by reason of any per~nanent infirmity, or who shall have served as
Judge and chief commissioner cr as judge for
the, period of fifteen years, m~y be a'l\owed to
retire from such judgeship on a retiring allowance of one-half of the salary of such judge
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at the time of his retirement j and the retiring
allowance of every such judge so retiring shall
be paid, during the natural life of such judge
and his residence in Victoria, out of the consolidated revenue of the colony of Victoria, under
the authority of this Act, in discharge of
warrants to the Treasurer of the colony under
the hand of the Governor: Provided that the
Governor in Council'may from time to time and
nt all times allow such judge to reside elsewhere
than in Vietoria, for any periou not exceeding
two years, and from time to time may renew
such permission."

Amendment Bill.

Iusolvency Court ought to sit alone to
determine interpleader actions involving
property of the value of £250. It would
be more desirable to have a jury empanelled to try questions of fact.
Mr. MACGREGOR said that some of
the Judges of the Couuty Court refused
to take d0wn the evidence in cases tried
before them, so that, in the event of an
appeal, there was nothing upon which the
Supreme Court could arrive H.t a proper
On clause 17 (see p. 498),
conclusion. In the English Bankruptcy
:\11'. MICHIE remarked t.hat the honor- Act power was given to employ a shortable member for Rodney had suggested hand wri tel' to take down the evidence
that it was doubtful whether the phrase- given before the Bankruptcy Courts verology of the clause was sufficiently clear to batim, and he thought it would be desiruble
render an assignee or trnstee liable to pay to introduce a similar provision in the
tho valne of' any chattels wrongly seized 19th clause, relating to the taking of
by such assignee or trusteo in the e\'ent evidence, to enable any person, at his own
of their being sold. He would, therefore, expense, to have the evidence taken by a
to ronder the dal1se more explicit, move shorthand writer.
that the wholo of tho words aftor "£250,"
Mr. MICHIE thought that the 19th
in the 7th linc, be struck ont, and the clause, which provided that ., the evidence
following substituted in lien thereof : of persons examined before the court
" But the court ma.y decide t11e right of pro- shall be reduced to \yriting by the Judge"
perty in allY such ch;ttteis upon the application was sufficient to meet the object.ion raised
of the assignee, trustee. or any persOIl claiming
by tho honorable member for Maryborough
to be entitled thereto, and may make such order
for the delh'ery up 01' retention of such chattels ('\h. McKean) and the honoyable member
by the assignoe', trustee, or such person; or if for Rollney. He did not see what parthe same sh.tll have been sold, then for the pay- ticular advantage would be gained by
men t of the value thereof, and, if any damages
ha v iug a j UI'y to assist in trying the actiollS
nre claimerl, for the payment of such amount as
may be ordered by the court, out of the estate of contemplated by the clause under discusthe insolvent, or by the assignee, trustee, or sion. The Equity Court, without a jury,
such person as the court may think fit, to the dealt both with questions of fact and
person entitled thereto."
questions of law ill cases involving thouMr. McKEAN asked if the Bill pro- sands of pounds. The object of the clause
vided any power of appeal against a was to enable certain cases to be determined
deci:5ion of the Comt under this clause?
economically which hitherto could only be
Mr. MICHIE remarked that the clause tried at considerable expense.
empowered thc court to "make such order"
Mr. McKEAN still maintained that
as it might think fit in any case in which the machinery for an appeal on a question
property was alleged to haye been impro- of fact was defective. Possibly an amendperly taken possession of by the assignee ment in the 19th clause, to require the
or trnstee, and the 12th clause declared Judge of the Insolvency Court to send
that "any person desirous of [Lppealing to the Supreme Comt the evidence" taken
from nny order of the court shall be 01' used before him," might meet the case.
entitled to appeal against such order to
Mr. STEPHEN did not understand
the Supreme Court,."
how the honorable member for Mal'),Mr. McKEAN remarked that there borough (Mr. McKean) could say that
was no machinery provided by which an ap- that there was no provision for an appeal
peal could be made from a Judge of Insol- 011 questions of fact. Appeals in actions
vency to, the Supremo Court on a question brought under this clause would in fact be
of fact. There could be an appeal on a made in much the same way as appeals
question of law, but none on a question of took place from the Equity Court to the
fact., unless the Judge of the Insolvency Supreme Court; indeed the 12th clause
Court was compelled to take down the seemed expressly framed to enable an
evidence in writing, or 'the Supreme appellant to take before the Court of
Court was empowered to examine wit- Appeal the whole of the evidence, both
lIesses, and commence the whole thing de viva voce and documcntarjr, given before
novo. lIe did not thiuk the Judge of the the primary judge. The adoption of the
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suggestion to have the eviclence taken
down by a short.hand writer would greatly
aggravate the costs, and unnecessarily so,
because in 999 cases ou t of 1,000 the
Judge's notes of the eviLlence would be
amply snfficient.
MI'. KERFERD observed that the
phraseology of a portion of the 12th clause,
which provided that the Judge who made
the order appealed against should forward
to the Supreme Court "the evidence used
before him" did not clearly express what
was intended.
Mr. McKEAN suggested that the
phraseology should be amended.
Mr. MICHIE intimated that he would
hn;\1e no object.ion to the recommi ttal of the
Bill for that purpose.
The amendment of the 17th clause was
then agreed to.
On clause 97 (see p. 500),
Mr. MICHIE moved the omission, after
the ,vord "insolvent" in line 3, of the
following words :-" As on communication
from the Judge the chief officer of the
department to which such insolvent may
belong, or may have belonged, or under
which such pay, half-pay, salary, emolument, 01' pension may be elljoyed by such
insolvent may officially sanction."
Captain MAC MAl-ION asked whether
the word c. emolument," in the early part
of the clause, would not enable a Government officer who became insolvent to continue in the receipt of his salary after the
sequestration of his estate und~r circumstances in which any other insolvent would
be compelled to give up his salary for the
benefit of his creditors? Why should
one class of persons be protected from the
operation of the insolvency 1:1w ?
Mr. MICHIE said that it was not proposed to protect· any class against the
operation of the "law." The word "emolument" would meet a class of cases which
the other words used would not touch.
For instance, a retiring allowance to a
Goyernmcnt officer of a month's salary
for eycry year's service would be an
"emolument," and, if he became insolvent,
the court would have power under this
clause to direct that a portion of it should
be handed over to his creditors. rrhe
clause was so comprehensive as to enable
the court to deal with any funds to which
an insolvent was entitled from whatever
source they might be derived.
Mr. HARBISON objected to the clause
altogether. If a person having a pension
of' £1,000 a year became insolvent why
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should it be left to the discretion of the
court to decide what portion of the pension
should be appropriated towards payment
of his creditors? It was only right that
the whole of the pension should be given
up as long as any portion of the claims of'
the creditors were unsatisfied. A person
might sell his propert.y, convert the proceeds into a pension, and under tbis clause,
if he became insolvent., the court, at its discretion, could enable him to retain any portion of the pension. The principle of the
clause was altogether ,Yrong. It held out
inducements to persons to become rogues,
and might be described as a provision to
protect solvent debtors against their creditors.
Mr. MICHIE remarked that, under the
existing law, if a person in the receipt of
a pension became insolvent the court had
no power to order him to pay over any
portion of it for the benefit of his creditors. It was not desirable, however, that
the court should take away the whole of
an insolvent's pension, which might be
his sole means of subsistence.
Mr. McKEAN observed that a man in
receipt of a pension should live within his
mp,ans, and not become insol vent.
MI'. MICHIE pointed out that the
court had full power to deal witb every
case as justice and equity demanded. It
might order that £900 pel' annum out of
a pension of £1,000 should be set apart
for the benefit of the creditors.
:Mr. STEPHEN said he must confess
that he felt unable to discover the precise
meaning of this clause. His first impression was that it referred to the receipt of
emolument by an insolvent both before and
after he obtained his certificate, but the
latter case was carefully provided for by
the 140th clause, which enabled the court
to direct that an insolvent should devote
a portion of his future earnings to the payment of his debts. He therefore presumed.
that the 9ith clause only operated upon
what an insolvent earned up to the time
of obtaining his certificate, and there
seemed no reason to qualify the ordinary
law, by which all an insolvent's earnings
up to t4at time were vested in the assignee.
He thought that the clause might very
well be omitted altogether.
Captain MAC MAHON asked if there
was a similar provision in the English
Act?
Mr. MICHIE replied in the affirmative.
Mr. KERFERD remarked that if a
person entitled to a pension under tho
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Constitution Act became insolvent the
court might, under this clause, direct that
that pension which the Constitntion Act
said was to be paid to him, should be paid
to his creditors. vVould not the clause,
therofore, repeal a portion of the Constitution Act?
1\1J-. l\UCHIE said that it would not in
any way repeal a portion of the Constitution Act. The clause did not say that
any pension should not be recei ved by the
persoll to "\vhom it was payable; ont it
recogniscd the fact. that the pellsioll should
be paid to the person who was entitled to
receive it, It merely enabled the court to
attach a certain portion of it after it came
into his hands.
The amendment was flgreed to.
On clause 125, relatillg to unclaimed
dividends,
Mr. McKEAN suggested an addition to
the clause to provide that a register should
be kept at the Insolvent COllrt of the
names of' all insolvents and of the proceedings ill evcry estate. It would be well
also to publish the illformation in a tabulated form ill the Gove1'1l1nent Gazette.
A provision for the publication of such
information was contained in the ~ew
Zealand Bankrupt.cy Act.
Mr. lVlICHIE said that the suggestion
of the honorable member was a very good
one, but the matter could be dealt with in
t he regulations to be framed ullder the
Act. He would make a note of it.
Mr. KERFERD stated that the Hegistrnr-Gel1eral kept a register of all insolvencies in the colony, which could be inspected on payment of a small fee.
Mr. McKEAN remarked that no such
register as he proposed was kept at present.
1\11'. MICHIE referred to a suggestion
made on a previous evening, to give a
Judge in Insolvency, as well as a Judge
of the Supreme Court, the power of
granting a l'ule nisi for the sequestration
of an estate. The reason stated,which
he recognised as a valid one, was that
great inconvenience and delay might arise
in some cases if every application for a
rule nisi had to 'be made to a Judge of the
Supreme Court. He t.herefore proposed,
at a future stage, to insert all amendment
in clause 37 to enable an Insol vency Judge
to grant a rule nisi, but reserving to a
Judge of the Supreme Court the power to
make the rule absolute.
Mr. HIGINBOTHAM asked if the
Attol'l1ey-GeneraL woul<l recommit the Bill
in ol'der to make clauses 53 and 54, rela.ting
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to the advertising of proceedings, harmonize with an amendment made in two
o,the1' clauses?
.
M)·. MICHIE promised to do so.
The whole of the postponed clauses·
having been passed, the preamble was
adoptell, and the Bill was then reported
with amendments.
MILITARY AND NAVAL FORCES
BILL.
The House went into committee for the
further consideration of this Bill.
On clause 4, providing tlmt by persons
engaged to serve in the military and naval
forces of Victoria an oath should be ttLken,
binding them to serve Her Majesty in the
capacity in which the oath was taken, and
prescribing the manner in which and the
officer or person by whom the oath sllOuld
be administered,
Mr. FARRELL inquired to what period
the Government proposed the services of
persons so engaged should ex tend?
Mr. FHANCIS replied that it would
be year by year.
Mr. FAHRELL thought that that was
not a principle which ought to be affirmed
by the commit,tee; because all military
authorities-not only British, but Prussiau
and other continental generals-agreeing
that short-service men were less efficient
than those who were engaged for a longer
period, recommended that three years
should be the shortest period for which
they should be engaged.
Mr. FRANCIS pointed out that the
corps was not supposed to be disbnnded at
the end of the year, because, subject to
theil' good conduct, they would be either
retained or drafted into the police force.
Mr. McKEAN asked whether it was
intended that men who were to be taken
to have entered into the "written agreement," to which the oath prescribed by
the clause was deemed to be equivalent,
would be liable to be dismissed every year
at the will of the officer iu com maud ? If
so, he contended that it was too arbitrary
a power-all on the side of olle party to
the agreement, and nothing on the side of
the man who might have left a lucrative
trade 01' calling.
Mr. FRANCIS pointed out that clause
8 enabled the Governor to make rules and
regulat.ions for the better government of
persons whose services had been accepted;
and all such cases as those referred to by
the honorable member for Mtll'yboJ'ough
would be met by that power.
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After some further remarks the clause
was agreed to.
Clause 8, empowering the Governor to
make rules and regulations for the better
government of persons engaged by virtue
of the measure, was amended by the insertion of words providing that such rules
and regulations should be la,id before Parliament within fourteen days after the
making thereof, or, if Parliament was not
then sitting, within fourteen days after
the commencement of the next seosion.
Discussion took place on clause 11,
which was as follows : "All persons so engaged and assembling to
serve in the forces aforesaid shall, upon and from
the time of such assembling, and until their
services shall be legally dispensed with, continue
and be subject, if serving in the military forces,
to all the provisions contained in any Act of
Parliament then in force in the United Kingdom
of Great Britain and Ireland for the government
of Her Majesty's army, and jf serving in thl-l
naval forces aforesaid, whether within the colony
or elsewhere, to the enactments and regulations
for the time being in force for the discipline of
the royal navy."

Mr. VALE said that there were two
objections to this clause which, in his
mind, rested with some force against it.
In the fir~t place, it was accepted in
EnglalH.l that it was desirable to have
un annual Mutiny Act" and, if that was
sufficient in Great Britain, he could 110t
see why it should not be sufficient in this
colony. Another objection was that, supposing it to be admitted to be desirablo
to haye a permanent Mutiny Act in this
country, the way proposed for providing
for it was a very undesirable way. This
I..JC.'gislature should make laws of its own,
and he objected to the colonial law being
changed just as the Imperial Government
happened to change theirs.
Mr. McKEAN asked what the offences
were for which men enrolled under this
Act could be shot, as they could be under
the Engli~h Act?
Mr. "VRIXON said that the true power
of regu la.ting w hat force there should be
lay in clause 7, whieh declared that the
Governor might fix the amount of pay and
allowances to be received by persons enrolled, provided it should not exceed the
sums voted by Parliament. The whole
matter would be remitted to Parliament,
who would determine upon it in Committee
of Supply. He reminded honorable members that for some time in England the
Mutiny Bill was regulated solely by Committee of Supply, and was established
for purposes of discipline. As to the
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question raised by the honorable member
for Maryborough (Mr. Kean) respecting
the different offences for the commission of
which a man might be shot, he would say
generally that it was very necessary-in
cases where the colonial forces 'were in
actual warfare with an invading enelllythat the most stringent powers should be
given for the maintenance of st-rict discipline. He admitted that the powers
were very large and stringent, and that
a man might be shot very readily indeed;
but he really thought the subject was
one that need 110t be dwelt upon. The
only question was to decide how the
strictest discipline could best be maintained so as to enable the colonial forces
most effectually to face their foes. Be it
remembered that the provisions of the
Mutiny Act would only apply in cases of
actual hostility.
Mr. VALE said that one of the points
he touched upon the Solicitor-General had
not dealt with. He (MI'. Vale) did not
object to the discipline being of the most
strict kind in cases of actual warfare. If
it was necessary to have It permanent
Mutiny Act let its principles be accurately
defined, for this was a slovenly way of
attempting it. If the Government were
satisfied with the Mutiny Act that was at
present in force, let them accept it as a
part and parcel of the legislation of the
country, but do not let it be shifted about
in one of our Acts just because there might
be a possible shifting iu a similar measure
at home.
Mr. KERFERD observed that the Mutiny Act of Englaud was an annual Act
for constitutional reasons; there were no
changes likely to be made in it, and it continued just as it was originally introduced.
~o that the Government, in adopting the
Act, would virtually be adopting a permanent law.
Captain MAC MAHON thought the
honorable member for Collingwood (Mr.
Vale) failed to see the real poiut, which
was, that the provisions of the Mut.iny Act
were only intended to flpply when the
country was in a state of a.ctual warfare.
The Bill only provided for times of peace.
Laws were mntle in times of' war by the
strongest parties, and it was difIicul t to say
then what laws existed. Everybody knew
that the coming into operation of the
Mutiny Act every year was merely a constitu tional fiction. It was in times of
coercion against the people that the system
was introduced, and why this colony shouhl
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be guided by that he did not understand.
It was intended now to maintain discipline
during times of peace by provisions of' the
measure which were not too severe. He
thought there should be no objection to
the adoption of the course proposed, and
that it lleed not be considered humiliating
to accept what happened in England as
their guide. There might be a difficulty
as to the appointment of courts, but that
would depend upon the aSEistance given
by the home Governmen t.
Mr. HIGINBOTHAM did not ullllerstand the honorable member for Collingwood (Mr. Vale) to assert that it would be
humiliating to us to be governed by the
English Mutiny Act, but he understood
him to object that, at a time when we
were establishing a permanent military and
naval force, it would be more consistent
with OUI' self-respect that we should be
governed by our own laws.
He (Mr.
Higinbotham) agreed entirely with the
honorable member in that. But there
might ue a more suhstantial objection to
the adoption of the English Mutiny Act
than was at present contemplated. He did
not know whether the Solicitor-General
was intimately acquainted wiLh the exact.
provisions of that Bill-he confesspd he
was not sufficiently so to enable him to
express a very strong opinion; but it was
certain that the Act had undergone very
considerable alterations, although no doubt
it was generally re-enacted ill the same
terms. There might be the inconvenience
suggested by the honorable and gallant
member for West 1\lolbourne arising out
of the constitution of the courts that
would have to try offenders in time of war,
and that difficulty might present itself
just at the most inconvenient point of time.
He would venture to suggest to the Solicitor-General that it was worth while to
consider whether the difficult.y might not
arise, and if so whether it would not be
expedient in the next session of Pm'liament to introduce either a permanent law
applicable to the requirements of the
colony, or a law to be passed from year to
year which would be framed to meet the
changes t:lat would occur in those requirements.
Mr. LANGTON said that the objection
that had been raised to making the Mutiny
Act permanent in this colony only applied
to the land force, because everybody
knew that the navy of Great Britain was
governed by 11 permanent enactment; and
inasmuch as that was the most material
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branch of our service, it appeared to him
that there was no distinction between the
English law and our own, He thought it
would be wise to adopt the suggestion of
the honorable and learned member for
Brighton. The Queen had parted with
11<-'1' control over the army-that last symbol of a feudal Sovereign-and it now
rested entirely in the House of Commons.
1\11'. 'VRIXON, although he admitted
that the 1\1 utiny Act contained a good
many provisions that were not applicable
to Victoria., diel not think that the objections which had been raised to the clause
could be sustained. The definitions of
crimes and military offences which the
Act contained were quite distinct from
its other machinery. He could not see
that the fact of that Act providing for
things that were not applicable should
deprive it of its efficacy as to things which
were applicable.
Mr. VALE said that, if the Mutiny Act
was the governing principle of the colony,
there would arise a conflict of jurisdiction
bet\veen the Imperial of:li.cers stationed in
the colony and the officers of the Victorian
troops; because tho paramount object of
the Bill was that it should be under the
control of the colony. It was notorious
that when the Imperial troops came into
contact with the local troops there was
always a difficulty in defining the exact
position of both. (Mr. Higinbotham"But we shall have no more Imperial
troops here; and therefore it is absurd to
provide for a state of thiugs that will not
arise.") He thought it was the duty of
the Government to accept the omission
of the clause; and the Bill, without it,
would give them full power to deal with
their present army until the next session
of Parliament" when they could make the
necessary permanent arrangements.
Mr. HIGINBOTHAM hoped the honoraLle member for Collingwood would not
press for the omission of the clause,
because be believed its retention was
necessary, in order that the general
designs of the Bill should be carried out.
If the Solicitor-General would consider
the question with a view of determining
whether the English Mutiny Act and the
Naval Act were sufficient, permanently,
for the regulatioll of the colonial troops,
that was all the committee Jleed be disposed to ask It would be impossible
now to alter the clause so as to adjust the
English Acts to our own want.s-that
could only be done next session; but it
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was a subject well deserving the consideration of the law officers of the
Crown; and if they ga.ve the committee
that assurance he thought the omission of
the clause would not be pressed for. It
really seemed to him to be an essential
part of the Bill.
l\{r. EVERARD observed that the clause
might be essential for the carrying out of
the purposes of the Bill, but he believed
that, taken in connexion with other clauses
of the measure, it would be the means of
depriving men who volunteered for the defence of their country of their privileges as
citizens. That, however, was not the wa.y in
which men who, as volunteers, risked their
lives in the defence of their country, should
be treated.
Therefore he should vote
against the clause unless there was some
understanding that the 38th clause would
be struck onto
Captain MAC MAHON said the honorable member for Collingwood (Mr.
Everard) appeared to be under the impression that it was sought by a subsequent
clause of the Bill to deprive volunteers of
the privilege of voting at parliamentary
elections. Such was not the case. The
38th clause merely provided that those
who were regularly employed in any nn.val
or military forces formed under the Act
should not, during the period of such employment. vote at elections for Members of
Parliament. Now, according to the interpret.ation clause, the expression" regularly
employed" applied only to those persons
who were "engaged on regular pay and
duty," antI therefore did not apply to the
volunteers.
Mr. G. V. SMITH observed that there
was this anomaly, or, at all events, objection in connexion with the clause-that it
depended upon a law not yet made. In
other words, they were enacting provisions
()f which they knew nothing. To get rid
of the difficulty, he would move that the
word " then," in line 7, be substituted by
the word" now." The committee would
then know wbat they were doing.
Mr. VALE expressed approval of the
amendment, Rnd suggested to his honorable
colleague (Mr. E\7erard) that clause 38
was not so obj.ectionable as it at first sight
appeal'l:d.
Mr. FRANCIS intimated his willingness to accept the amendment.
Mr. McKEAN objected to the adoption
of Imperial legislation in the way contemplated by the clause. 'When the colony
adopted the Common Law Procedure Act
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it diel so in a businesslike way. It struck
out such portions as were not applicable,
and embodied those t.hat were applicable
in a statute. But here was an attempt
to lift in an entire Imperial Act by a
few general words. He protested against
adopting wholesale an Act of a hundred
clauses, of which proba.bly not ten were
applicable to t.he state of things under
consideration. Certainly, however the
military and naval forces of the colony
might be composed-whether of regulars
or volunteers-they ought to know the
law which they had to obey, and that law
ought to be within the foUl' comers of the
measure before the committee.
The clause was amended by the substitution of "the" for "any" in line 6; of
" now" for " then" in line 7 ; and "now"
for" for the time being" in line 12.
On clause 12, empowering the Governor,
from time to time, to "appoint three or
five persons being commissioned officers
under this Act, or of the volunteer or
militia forces of Victoria, or being police
magistrates 01' justices of the peace to be
a court tu hear and determine all offences
committed against this Act, or the regula·.
tions made in pursuance hereof," and ., to
appoint one of the persons aforesaid to be
president of such court,"
.
Mr. KERNOT suggested that the clause
should be so amended as to require that
the president of the court should Qe a
military officer.
Mr. FRANCIS admitted the value of
the suggestion, but thought that, in view
of the reduced military establishment
which the colony had, the clause should
remain as it stood.
Mr. McKEAN submitted that theclause
would clash with the Imperial Mutiny Act,
which the 11 th clause had incorporated
with the Bill, because the 6th section of
the Mutiny Act required that courtmartials should be appointed while the
force was on active service.
Mr. FRANCIS observed that the conditions of the Mutiny Act would not
apply in this case.
Mr. McKEAN comphtined that it was
not required that the proceedings of the
court should take place in public. The
court was to be a "star chamber" tribunal.
The Governor might make injudicious
appointments in constituting the courts,
and a mu,n might be subjected to the most
arbitrary treatment. Under such an arrangement was it likely that any persons
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but vagabonds and ,scoundrels would be
induced to join the force?
On clause 14, empowering every such
court to censure, fine, and imprison, provided that no person should 1e liable to
pay more than £10, or be imprisoned for
more than six months,
Mr. VALE said he could not understand
on what principle a £10 fine was regarded
as equivalent to six months imprisonment.
Either the maximum fine should be increased to £50, or the maximum term of
imprisonment should be reduced. Two
months imprisonment would be equivalent
to a £10 fine, and accordingly he begged
to move that" two months" be substituted
for" six months."
The committee divided on the question
that the word "six" stand part of the
clause29
Ayes .. .
6
Noes .. .
Majority against the amendment 21
AYES.

Mr.
"
"
"
"
"
"
"
"

"
"
"
"
"
"

Bates,
Blair,
Burrowes,
Burtt,
Cohen,
Davies,
Francis,
Gillies,
Higinbotham,
.T ohnstone,
Kerferd,
Kitto,
Langton,
l\'lacUain,
Macgregor,

Mr. 'Mackay,
Capt. Mac Mabon,
Mr. MacPherson,
Sir J. McClIlloch,
Mr. McLellan,
" Michie,
" Patterson,
" Ramsay,
" G. V. t;mith,
" vYatkins,
" W'hiteman,
" 'Yrixon.
Tellers.
Mr. T~obb,
" 'Yilson.

I Mr. Kernot,
Tellers.

NOES.

Mr.
"
"
"

Everard,
Humffray,
l\1cl(ean,
Vale.

"

Longmore.

Mr. EVERARD proposed that the
Chairman report progress. It seemed to
him that, for . .the sake of'1t small corps of
ninety or a hundred men, and to carry out
a crotchet of the Treasurer, the whole
volunteer force of' the country was to be destroyed. According to the 37th clause of
the Bill, flny section of the volunteer force
could, on the Governor in Council being
put in motion by one individual, be brought
under the provisions of the measure; and
the persons so brough t under the provisions
of the measure would, by the 38th clause,
lose their privileges as citizens.
Mr. COHEN trusted that the motion
would not be pressed. The honorable member for Collingwood (lVIr. Everard) was one
of those who voted that the Imperial troops
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should not be kept here, except under certain conditions, and now that a new force
had arisen to take the place of the Imperial
troops, and the Government were trying to
pass regulations which would place some
controlling power over the men, the honorable member raised objections on grounds
which certainly were not to be found in the
Bill. The civil position of any member of
the volunteer force would not be invaded
in the most remote degree by the measure.
The 37th clause applied only when corps
were called out for service.
Mr. FRANCIS regretted that the committee had to discuss clauses which were so
far ahead, and which, if reached in regular
order, could be properly explained. 'Vhen
the news of the breaking out of the European war reached Victoria, the members of
the Collingwood rifle corps, through their
commanding officer, offered themselves for
actiye service, and expressed their willingness to be brought under strict military
uiscipline. This showed that the volunteers
themselves did not share the apprehension
which the honorable member for Collingwood (Mr. Everard) appeared to entertain.
Moreover it should be recollected that,
wbile the 37th clause empowered the Governor to direct a volunteel' corps, on the
application of the officer in command, to
be subject to the provisions of the Act,
there was a proviso that" each member as
aforesaid shall voluntarily take and subscribe the oath as aforesaid." The Bill
'would not interfere with the volunteers
nnless the volunteers themselves saw the
necessity of coming to the front.
Mr. EVERARD said, however honorable members might read the Bill, it was
clear, by the 38th clause, that, when the
volunteers went on active service, they
would be deprived of their privileges as
citizens.
Mr. LONGMORE intimated his intention to resist the Bill to the uttermost. He
did not understand inducing men to join
this new military force by the temptation
that they might be transferred subsequently to the police or penal departments.
He also objected to the selection being
limited to single men. Why should married men be left out of the running?
Mr. FRANCIS expressed surprise at
the observations of the honorable member
for Ripon and Hampden. The patronage
which the head of the police was su pposed
to exercise seemed to be a continual bugbear to the honorable member. Admission
to the police force would 1 however, ill
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future be under the control of a board, of
which the Chief Commissioner of Police
would only be one member, and not the
chairman. The chief object of the proposal that only members of the military
corps should be eligible for appointments
in the police force was to save the great
expense now incurred in connexion with
the police force by having to put the men
through a preliminary drill.
Mr. vYHITEMAN thought there was
a great deal of force in the objection that
married men should not be ineligible as
members of the military corps. He knew
one very deserving man, who had been in
the Indian cavalry for a number of years,
who would not be able to join the corps if
admission was restricted to unmarried men.
Mr. McKEAN contended that unless
some alteration was made in the provision
relating to the constitution of the proposed
court it would prove abortive. He was
proceed ing to address the committee at
considerable length, when
An HONORABLE MEMBER called atten~
tion to the fact that there was not a
quorum present.
The Speaker having taken the chair.
Mr. F. L. SMITH reported that there
was not a quorum.
In the absence of a qnorum, the House
was counted out at midnight.

LEGISLATIVE COUNCIL.
Thursday, Decembe1' 15, 1870.
Married 'Vomen's Property Bill-Insolvency Law Amendment Bill-Military and Naval Forces Bill.
The PRESIDENT took the chair at t.hirteen minutes past five o'clock p.m., and
read the prayer.
MARRIED 1YOMEN'S PROPERTY
BILL.
The amendments made in committee in
this Bill were considered and adopted.
On the motion of the Hon. J.
O'SHANASSY, the Bill was read a third
time and passed.
INSOLVENCY LAW AMENDMENT
BILL.
This Bill was returned from the Legislative Asse11lbly with a message intimating
that they had agreed to the Bill with
amendments.
The amendments were considered and
adopted.
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MILITARY AND NAVAL FORCES
BILL.
This Bill was received from the Legislative Assembly, and, on the motion of the
Hon. T. T. A'BECKETT, was read a first
time.
The House adjourned at twenty-three
minutes to nine o'clock, until Tuesday,
December 20.

LEGISLATIVE ASSEMBLY.
TltU1'sday, December 15, 1870.
Ararat Asylum Steward-North Gippsland Morasses-The
County of Bendigo-Railway Construction-Expenditure
under the Railway Loan Act-Military and Naval Forces
Bill-Married Women's Property Bill-Insolvency Law
Amendment Bill-Ways and Means-Duties on Estates
of Deceased Persons-Water Supply-Public Works Loan
Appropriation Bill.
The SPEAKER took the chair at halfpast four o'clock p.m.
ARARAT LUNATIC ASYLUM.
MI'. RAM SAY asked the Chief Secretary under what circumstances the appointment of steward at the Ararat,Lunatic
Asylum had been conferred on Mr. Rae,
whilst there were four classified officers
in the department having a prior claim,
according to the Civil Service Act? The
honorable member said that foul' officers
who had been connected with the Lunacy
department for many years, and who were
classified under the Civil Service Act, felt
considerably aggrieved that MI'. Hae, who
was simply a warder at the Carlton asylum, and not a classified officer, had received this appointment.
Sir J. McCULLOCH stated that he
had already informed the officers to whom
the honorable member alluded of the reasons why Mr. Rae had been appointed
steward of the Ararat asylum. MI'. Rae
had been in the service of the Government
for 15 or 16 years as a head warder. Two
or t.hree years ago he cleverly captured a
thief, for which he received the approbation of the Government, and a minute
was made that on the first opportunity
which offered promotion should be given
him. In accordance with that minute MI'.
Rae had been appointed steward of the
Ararat asylum; and he (SirJ. McCulloch)
felt the more justified in making the appointment because it enabled a saving
of £ 180 a year to be effected in the
department.
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CASTLE MAINE STORM 'VATER
CHANNEL.
Mr. FARRELL asked the Minister of
Public Works whether, in the event of
Mr. Conlan's contract for the construction
of the storm-water channel, Castlemaine,
not being completed during the year 1870,
he would provide for its being completed
early next year? The honorable member
said that, owing to the late severe floods,
the contractor had been unable to complete the channel by the time originally
anticipated, and it appeared that. he would
not be able to finish it within the present
year. The consequence would be that the
unexpended portion of the money would
lapse, and therefore, in order that the
work might not be suspended until after
June next, it was necessary that the
amount required to complete it should be
re-voted at once.
Mr. BATES said that the Government
intended to place a sum on the Supplementary Estimates for the first half of
1871 in order to complete the storID-water
channel at Castlemaine. It was entirely
the fault of the contractor, however, that
the work had not been completed long ere
now.
GIPPSLAND :MORASSES.
Mr. F. L. SMYTH called the attention
of the Minister of Lands to the orders of his
predecessor, made in relation to the North
Gippsland morasses, and the throwing open
of the same for selection; also to the
recent report of Mr. Dawson, a Government surveyor; and asked what action
the Government intended to take on such
report, particularly that portion of the
report relating to the Clyde Bank and
Hart runs? The honorable member said
that several memorials were presented to
the late Minister of Lands representing
that extensive portions of the morasses in
North Gippsland were high and dry, and
ought to be open for selection. In compliance with the memorials, the honorable
gentleman made an order throwing open
a large area of the land in question.
The present Minister of Lands, however,
appointed Mr. Dawson, a Government
surveyor, to report upon the subject; and
the result of his report was that a considerable portion of the land, especially
that in the Clyde Bank and Hart runs,
was not to be open for selection.
Mr. MACPHEllSON said it was a
matter of satisfaction that be had been
persuaded by the Surveyor-General, who
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was well acquainted with this country,
not to allow selection to take place in the
morass district until actual survey had
been made. If he had not attended to
that suggestion a large number of selectors
might bave taken up land where they
would have been swept away during the
recent floods. He had received a most
valuable report feom Mr. Dawson, from
which it appeared that there were certain
parts of Gippsland, in the neighbourhood
of the morass district, which intending
settlers might be allowed to select, inasmuch as they could effect thei!' improvements upon high and dry ground, and have
a portion of the morass included within
their selection. He did not think, however, that it was desirable to allow selection to take place where there was not
sufficient ground for a selector to make
his improvements above flood marks.
Acting OIl this principle he proposed to
allow selection on the Clyde Bank run,
but not on the Hart run.
THE COUNTY OF BENDIGO.
Mr. F ARllELL called the attention of
the Minister of Lands (see p. 336) to the
fact that certain lands in the neighbourhood of Newstead and Maldon had been
gazetted as in the county of Bendigo,
instead of the county of Talbot.
Mr. MACPHER~ON intimated that
the mistake had been rectified.
RAILWAY CONSTRUCTION FUND.
In reply to Mr. LONGMORE,
Sir J. McCULLOCH stated that the
£200,000 set apart by the Land Act for
the purposes of railway construction would
not lapse at the end of the year.
RAILWAY LOAN ACT.
Mr. WILSON moved"That this House will; to-morrow, resolve
itself into a committee of the whole to consider
the estimate for salaries, wages, and contingcncies for 1870 and 1871 under the Railway Loan
Act 1868."
.

Sir J. McCULLOCH seconded the motion, which was agreed to.
MILITARY AND NAVAL FORCES
BILL.
The House went into committee for the
further consideration of this Bill.
Mr. FRANCIS intimated that, on the
recommittal of the Bill, in order to meet
an objection raised by the honorable mem·
ber for Collingwood (Mr. Vale), on the
previous evening, the Government would
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have no objection to amend clause 14,
relating to the punishment to be inflicted
for offences against the Act, by making
the maximum fine £20, instead of £10.
Mr. VALE urged that the only effect
would be that an officer con vic ted of any
offence undel' the Act would be fined £20,
while an ordinary member of the force
would be sentenced to imprisonment.
'What he desired was that the same justice
should be meted out both to officers and
privates.
Mr. KING suggested that the clause
should be amended to provide that a fine
should be inflicted in all cases, and that
imprisonment should only take place in
the event of the non-payment of the fine
imposed,
After some further discussion,
Mr. FRANCIS said he would propose
that the maximum penalty should be £50.
On clause 15, rendering a member of
the corps liable to pay for any damage,
caused by his wilful neglect or misconduct,
to any Government property with which
he was intrusted,
Mr. VALE suggested the addition of
words to 1'OI1(ler an offender liable to pay
for any damage which he did to private
property.
Mr. 'VRIXON said that the common
law provided a sufficient remedy in such
cases.
Discussion took place on clause 35,
which was as follows : -
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wenrers, on account of their great size
and theil' shapelessness; nevertheless they
belonged to the State and ought to be
returned. These persons ought not to be
enabled to set the authorities at defiance.
Mr. EVERARD suggested that the
amend men t had better be postponed until
the honorable member for Maryborough
(Mr. 1\fcKean) was present,
Mr. LONGMORE understood the remarks of the honorable member for Castlemaine (Mr. Kitto) to be directed at the
honorable member for Maryhorough (Mr.
McKean), and he thought it was bad taste
to try to make an honorable member do
whnt a court of Jaw had already decided
that he could not be compelled to do. He
hoped that the amendment would not be
persisted in.
Mr. FRANCIS suggested that the
amendment should be wi thdrawn, because
it was an attempt at retrospective legislation, and would submit to a second trial
a question upon which the Volunteer
authorities had been unable to obtain a
conviction.
1\fr. KITTO consented to withdraw the
amendment on the ground that it amounted
to retrospective legi:;lation.
Some verhal amendments were made
in the clause, at the instance of Mr.
FRANCIS.
Discussion took place on clause 37, which
was as follows : -

"When any person engaged as aforesaid has
ceased to be a member of any military or naval
force under this Act, if he afterwards wear the
uniform of such force, or any part thereof, or
if he refuse or neglect to give up, on demand, to
the proper offieer, any arms, ammunition, accoutrements, clothing, or appointments,or any public
stores or property, he shall, in addition to any
civil liability that he 11Iay have incurred, forfeit
for every such offence a sum not exceeding £ 10."

" On application of the officer in command of
any volunteer, militia, or other armed corps the
Go\'ernor may direct that the members of such
corps shall be subject to the provisions of this
Act, and of the regulations to be made as aforesaid, and thereupon such corps shall become and
be deemed to be part of the military or naval
forces of Victoria under this Act: Provided
always that each member as' aforesaid shall
voluntarily take and subscribe the oath as
aforesaid."

Mr. KITTO proposed the insertion,
after "this Act," in line 3, of the following words :-" Or when any perf50n formerly engaged undel' the Volunteer Act."
He said it was within the knowledge of
honorable members t.hat there were gentlemen in the colony who had in their possession property belonging to the State, and
who defied the State to take it from them.
Such a thing ought not to be tolerated in a
civilized community. If there was no
Jaw to cope with such persons, it was
time that the Legislature made one. There
were certain uniforms which, if returned
to the Government stores, would perhaps
110t fit any othel' persons than the fo'rmel'

Mr. FRANCIS moved that, before the
pr01'iso, the following words should be
inserted :-" And shall rank before any
local corps that has not become subject to
its provisions."
In reply to Mr. McKEAN,
Mr. FRANCIS intimated that no member of a volunteer corps could be subjected
to the provisions of this measurE', unless
he desired to be, and voluntarily took the
oath provided by the Act.
lVIr. VALE obsen-ed that the. clause
would enable the commandiiig officer of
any volunteer corps to break np that
corps, and enrol it a.s part of the military
forces of the colony under this measnre.
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Captain MAC MAHON moved the
insertion, after the words" on application
of," at the beginning of the clanse, of
the words "the majority through." He
thought this would meet the objection of
the honorable member for Collingwood
(Mr. Vale).
This amendment was adopted.
lVIr. McKEAN submitted that the words
" or other armed corps" were superfluous.
Mr. vVRIXON observed that it was
possible there might be "other armed
corps" than those already in existence,
and it was desirable that the Government
should have power to bring them under the
Act if they wished to be subjected to it.
MI'. McKEAN contended that there
could only be two classes of corps-the
Volunteer corps, which waS provided fo['
under the Volunteer Act, and the corps
contemplated under this Bill. The words
"0[' other armed corps" were therefore
unnecessary.
Mr. VALE expressed the hope that if
there was any object in retaining these
words it would be explained to the committee.
vVas there any idea that the
police should be so drilled that, in the
event of war occurring, they could be
deemed an armed corps, to be brought under the provisions of this Bill ?
Mr. Francis' amendment was agreed to.
Discussion ensued on cla.use 3~, which
was as follows:-
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could be brought under the provisions of
the Bill, it, was difficult to understand
how the volunteers would not come under
the operation of the present chuse.
Mr. FRANCIS observed that the persons who were precl uded from voting were
distinctly defined by the 40th clause.
That clause provided"The expression' regularly employed' applies
to those persons engaged on regular pay and
duty; the expression 'occasionally employed'
applies to those persons engaged 011 an annual
allowance or otherwise, and subject to be called
out for service by proclamation or otherwise."

Mr. EVERARD said, notwithstanding
this explanation, he believed that, in the
event of the 37th clause coming into
operation, the 3~th clause would affect the
volunteers; and he considereu it would he
di~graceful for the House to exclnde the
citizen soldiers of the colony from the
exercise of their privileges as citizens
merely because, in the event of invasion,
they might be called out for the defence
of the country. The 3rd clause provided
that all persons engaged to serve in the
military and naval forces of Victoria,
whether regularly or occasionally employed,
should, during such period of employment,
be subject to the provisions of the Act, and
of the regulations framed under it. And no
doubt the whole of the men who yolunteered in the event of invasion would come
under the provisions of the Act. But
the House should jealously guard the
"No person regularly engaged in any military rights of the colony'S volunteer citizen
or naval forces formed under the provisions of soldiers. He was at a loss to see of what
this Act shall, during such period of employment
be capable of giving his vote for the election of value the 38th clause was at all.
Mr. VALE expressed the belief that
a member to serve in the legislative Councilor
Legislative Assembly of Victoria, nor shall by the last speaker would be one of the first
word, message, or writing, or in any other mall- to complain if 500 paid soldiers stationed
ner endeavour and persuade any elector to gh'e,
or dissuade any elector from giving, his vote for in the balTacks on the St. Kilda-road had
the choice of any person to be a member to serve the privilege of voting at elections for the
in such Council or Assembly; and if any person district in which the barracks were situate.
offend against the provisions of this section he He was satisfied that no honorable member
shall for every such offence forfeit and pay a
sum not exceeding £ I 0 or be imprisoned for a desired that the pri vilege of voting should
be taken from the volunteer, or even from
time 110t exceeding one week."
At the ~uggestion of Mr. FRANCIS, the militiaman, who might receive no"employed" was substituted for" engaged" minal pay for the month or six weeks that
he might be called out for drill; and he
in line 1.
Mr. EVERARD opposed the clause, considered that the clause might easily be
which he regarded as an attempt to deprive so amended as to prevent anything of the
a number of respectable men of their votes. kind occurring. The very persons on
.1\1:1'. VALE hoped that the clause would whose behalf his honorable colleague
be worded so as only to prohihit persons in (Mr. Everard) had been speaking were of
the permanent pay of the Government opinion that the permanently employed
ii'om day to day from voting, and not to and paid military should have no interest
jnterfere with the civil rights of members in elections. They also considered it very
of volunteer corps or of the naval brigade. undesirable that even the paid officers in
Mr. BERRY remarked that, seeing command of the volunteers should be able
that one volunteer corps after another to exercise any influence in elections. In
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seeking to guard the volunteers, honorable
members must be cau t.ious that they did
not create an evil which, though it might
be unimportant at present, would in a few
years prove a great source of annoyance.
Mr. WHITEMAN observed that he
could not say whether the clause would
have the effect anticipated by the honorable
member for Collingwood (Mr. Everard) ;
but the fact that the doubt had arisen
showed that the clause ought not to be
passed without due consideration. He had
been told that authorities in such matteI's
had expre~sed the opinion that the clause
would deprive volunteers of their votes.
Mr. WATKINS remarked that if persons" regularly employed in any military
or naval forces "-" persons engaged on
regular payor duty "-were to be allowed
to vote at elections, as would be the case
if the clause were rejected, there would
be no justice in continuing to deprive the
police of that privilege.
Mr. LONGMORE said he saw no objection to soldiers voting at electionssoldiers in the United States enjoyed this
privilege-and yet he was opposed to the
extension of the privilege to those who
were intrusted with the work of keeping
oroer at elections.
MI". MACGREGOR proposed the inset'tion, after the words " No person regularly employed," of the words "unless
under the next preceding section." The
adoption of this amendment, he saill,
would relieve all apprehension as to
volunteers being deprived of their votes.
Mr. EVERARD suggested that, if it
were desired to excl ude volunteers from
the operation of the clause, the better
course would be to append a proviso to
the effect that nothing in the clause
should apply to the members of' any
volunteer or militia corps.
Mr. "VRIXON considered both amendments unnecessary. At the same time
they were wholly unobjectionable, and
the Government would accept either if
by so doing they could relieve the committee and volunteers outside of any
apprehension as to the effect of the
clause. Honorable members on all sides
were agreed that the volunteers should
not be deprived of their votes.
Mr. G. V. S;\lITH said he should like
to hear some reason why volunteers should
have the privilege of voting, and regulars
should not. He could understand, if it
were desired that regulars should be the
mere machines that military men in earlier
YOLo xr.-2 N
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ages wished their soldiers to be, that they
should be proscribed the voting power.
But if it were wished that they should be
educated men, that they should take such
an interest in civil life" amI in those who
were in civil life as to prevent them turning
their bayonets against their fellow citizens,
they should llave the voting power. He
wanted to hear some reason why volunteers, who were more dangerous than
regulars, should be able to vote while
regulars were not. There could be no
reason, in any really free and enlightened
country which had the ballot., why any
man, unless criminal or insane, should be
prevented from voting.
MI', EVERARD observed that the
honorable member for the Ovens (Mr.
G. V. Smith) could do something towards
carrying out his views by voting against
the clause.
Mr. MACGREGOR remarked that, if
MI'. Everm'd's amendment were adopted,
matters would be left pretty well as they
were, because when voluuteers chnllgecl
their charact.er, under the a7th clause,
and became part of the military and naval
forces of the colony, the proposed proviso to
clause 38 would cease to have any effect.
Mr. KERFERD concurred in this view.
After some further discussion, both
amendments were withdrawn, in favour
of the following proviso which, on the
motion of Mr. WIUXON, was added to
the clause : "Provided that nothing in this section shall
apply to the members of any volunteer or
militia corps coming under the operation of the
preceding section,"

The committee then divided on the
question that the clause, as amended,
stand part of the BillAy9
32
Noes ...
11
Majority for the clause

21

AYES,

Mr.
"
"
"
"
"
"
"
"
"
"
"
"
,.
I

Burrow'es,
Burtt,
Cohen,
Crews,
Davies,
Farrell,
Francis,
Gillies,
Hanna,
Harcourt,
Johnstone,
Jones,
Kerferd,
Kitto,

"

Langton,

"

l\ I acllain,

"

Macgregor,

1\11'. Mackay,

Capt. Mac Mahon,
Mr. MacPherson,
Sir J. McCulloch,
Mr, McLellan,
" Patterson,
" Russell,
" Stephen,
" Vale,
0, "Vatkins,
" 'Whiteman,.
" \Vitt,
" \Vrixon.
Tellcrs~

l\Ir, Bates,

"

Wilson•.,
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if a person committed by an officer to
gaol as a deserter, was no deserter, he
" Everard,
" G. V. Smith,
had his remedy by civil process-he could
" Finn,
" Sullivan.
sue out his habeas corpus. To interfere
" Higinbotham,
Tellers.
on mere technical grounds with the dis'" Humffray,
Mr. Longmore,
" Lobb,
" McKean.
cipline of the force would be to have no
Discussion took place on clause 39, which discipline whatever.
was as follows : Mr. McKEAN thought it was poor
"No complaint, conviction, order, or other consolation to a man who might be locked
proceeding before the court appointed under this
Act shall be quashed or set aside, or be deemed up from Friday to Tuesday, through some
void ot: insufficient for want of form only, or be poli tical or other feeling on the part of his
removed or removable by certiorari or other writ commanding officer, to be told that he had
or process whatsoever into the Supreme Court." his remedy by habeas corpus. The man
Mr. KERFERD asked why the remedy might not have sufficient means to get the
by ce'rtiorari should be withheld? Very writ.
arbitrary powers were given by the Bill,
Mr. :MACGREGOR observed that, in
and, in the absence of a power of appeal, such a case, habeas corpus would not lie
the measure might be a dead-letter. It at u.ll. He begged to propose the transhad become the practice of late years to position of the words "for want of form
bar the writ of certiorari, and in conse- only" from line 4 to lille 3, after the words
quence many Acts had been rendered un- "Act shall."
workable.
Mr. WRIXON submitted that this was
Mr. WRIXON observed that the Bill something more than a verbal amendment.
was one under which it was necessary that It would allow an appeal on the merits of
summary jurisdiction should be exercised. the case, and, by that, everything would
If the door were once opened to an appeal be allowed to anyone who had means
to the Supreme Court, there would be _the sufficient to command the services of an
raising of objections to technical infor- astute lawyer. If the committee wished
malities and irregularities, which would thai there should be an appeal from the
certainly. interfere with the operation of military court created by the Bill to the
the Bill. Section 18 provided for the re- Supreme Court, he believed the Governview by the Governor in Council of the ment would not object, but he hoped the
decisions of any court created under the question would be clearly understood.
Bill. That was a mnch better security
Mr. McKEAN said that the Solicitorthan bringing the matter into a court of General misapprehended the object of the
law. A similar provision was in the Police honorable member for Rodney, who merely
Regulation Act. Moreover, it should be desired to recast a sentence, so that the
recollected that appeal to the Supreme words "for want of form only" might
Court was the remedy for the rich man govern all the subsequent portion of the
rather than the man of limited means.
clause.
Mr. VALE supported the amendment
:1\11'. McKEAN ridiculed the notion of
an appeal to the Governor in Council. The for the simple reason that he thought an
Governor in Council would only refer the unfortunate private, who believed himself
matter back to the court, and thus there wronged, would not get justice by bringing
would be an a.ppeal from Cresar to Cresar. his case before the Governor in Council.
Mr. Macgregor's amendment was agreed
Considering how the court would be
constituted-that police magistrates and to.
The whole of the clauses having been
justices of the peace might be members of
it, and that very few of the5e gentlemen passed, and the schedules and preamble
had received a legal education-surely it adopted, the Bill was reported with amendwas necessary that there should be some ments.
It was afterwards recommitted, and an
tribunal to redse the decisions of t.hat
body when they were open to question. amendment was made in clause 14, subSurely something was due even to a Vic- stituting "£50" for ,,£ 10."
The Bill was then reported with a furtorian soldier. The Bill was one of the
greatest pieces of tyranny ever attempted ther amendment.
At a later period of the evening, the
in the colony.
Mr. LANGTON considered that the report of the committee was considered
clause was not open to the objections indi- and adopted, and the Bill was read a third
,c[tted by the last speaker. For instan~e, time and passed.
NOES.

Mr. Berry,

Mr. Ramsay,
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MARRIED

WOMEN'S PROPERTY
BILL.
This Bill was returned from the Legislative Council, with a message intimating
that they had agreed to the measme wi th
amendments.
The message was ordered to be considered next day.
INSOLVENOY LAW AMENDMENT
BILL.
This Bill was recommitted.
In clause 12, providing for an appeal to
the Supreme Court against any order of
the Insolvency Court, an amendment was
made requiring the Judge who made the
order appealed against to forward to the
Supreme Court "a copy of his notes of
the evidence," the original words being
"the evidence used before him or a copy
thereof."
Mr. MICHIE moved the addition of
the following words to clause 34, relating
to voluntary sequestrations :-" The costs
of such sequestration shall, when taxed,
be allowed and paid by the assignee or
trustee, out of such estate." He thought
it was only right that the cost of preparing the insolvent's schedule should
come out of the estate, as insolvents were
Dot supposed to have any property at all
after their estates were sequestrated, and,
in many instances, they were obliged to
pledge their future earnings in order to
raise money to defray the cost of preparing
their schedules.
The amendment was agreed to.
In clause 37, relating to compulsory
sequestrations, an amendment was made
to enable a Jndge of the Insolvency Court
to grant a rule nisi for t.he sequestration of
an estate; and a corresponding amendment was made in clause 39.
In clauses 53 and 55, relating to the
advertising of certain proceedings in connexion with' the winding up of insolvent
estates, the words " and one 01' more
public newspapers published in Melboume
and in the district," were struck out, in
order to restrict the advertising to the
Government Gazette, and make the clauses,
in this respect, harmonize with clauses
132 and 135, in which similat' amendments had been made.
Clause 161 was amended so as to read
as follows : "If any justice of the peace has his estate
sequestrated under this Act, or makes any
arrangement or composition with his creditors
under this Act, he shall cease to hold such
office."
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A few verbal amendments having been
made, the Bill was reported with furtllel'
amendments.
On the question that the report of the
committee be adopted,
Mr. MICHIE (in reply to M,,, MACGREGOR) stated that he had issued directions that, in printing the Act, marginal
references should be given showing what
clauses had been taken from the English
statute.
The report was then adopted, and, on
the motion of Mr. MICHIE, the Bill was
read a third time and passed.
DUTIES ON ESTATES OF
DECEASED PERSONH.
The House having gone into Committee
of Ways and Means,
MI" MICHIE moved the follow ing
resolutions : "I. That towards raising the Supply granted
to Her Majesty there shall be levied and paid
the following duties and fees on the estates, real
and personal, of deceased persons, videlicet:On the total value of such estates after deducting all deMs ;
where such value does not exceed £ 1,000
1 per cen t,
Above the value of -£1,000 and
under the value of £5,000 ... 2 per cent.
Above the val ue of £5,000 aud
under the value of £ 10,000 .. , 3 per cent.
Above the value of £ 10,000 and
under the value of £20,000 .. , 4 per cent:
Aud over the value of £20,000 5 per cent.
"2. That towards raising the Supply granted
to Her Majesty there shall be levied and paid Oil
all settlements of property made by any person,
and containing trusts or dispositions to take
effect after his death, duties at the same rate as
is provided in the foregoing resolution.
"3. That towards raising the Supply granted
to Her :\1ajesty there shall be levied and paid on
the granting of probate, pursuant to leave reserved or letters of administration de bonis 11011,
the fee of £5.
"4. That the duties and fees mentioned in the
foregoing resolutions shall be chargeable from
alld after the day on which the said resolutions
shall be adopted by this House."

The honorable member said that the
machinel'y necessary to give effect to the
Act which would be based on these resolutions was simpler and more· economical
than the machinery required to administer
a similar Act in England, where the duties
were levied upon the gross value of estates,
and in New t;outh Wales.
Mr. MACGREGOR expressed his
satisfaction that the Goverument had
initiated legislation for levying dut.ies on
the estates of deceased persons, which he
regarded as a most unobjectionable way of:
replenishing n falling excheqner.
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After some remarks from Mr. LANGTON,
Mr. KERPEll,D, Mr. VALE, and Mr. Mc-

to Sandlwrst.

was now only partially used. There were
about 250,000,000 gallons of water in that
KEAN,
reservoir. Some 18,000,000 gallons were
The resolutions wel'e agreed to, and used out of the reservoir last summer for
the Huntly dish-ict, but the balance rewere reported to the House.
mained. The reservoir was now flowing
\-VATER SUPPLY.
over, and the outside requirements of the
The House having resolved itself into Huntly district would not be more than
50,000,000 or 60,000,000 gallons for the
committee,
Mr. MACKAY moved the following summer. The Government, in pursuance
of the wish of the House and the country,
resolution : "That the following expenditure, ,vhich the seeing a prospect of some return for the
Board of Land and 'Yorks proposes to incur for large amount of mOney which had been exthe purposes of water supply to the Castlemaine pended on the Coliban waterworks, desired
and Sandhurst districts and the town of Geelong to utilize the balance of tbe water in the
during the year 1871, be agreed to by this coml'eservoit· which would not be required for
mittee"I. For the reticulation of Cas£
s. d. the supply of the Huntly district. They,
tlemaine, Chew-ton, Camptherefore, proposed to meet the request of
bell's Creek, &c.,and laying
the Sandhurst Borough CounciJ,and supply
pipes from the Spring Gully
them with water from the reservoir for
reservoir to Sandhurst, and
certain purposes which would nut interfere
for contingent works and
purchase of material, &c... 7,800 0 0 with the Bendigo Waterworks Company.
"2. Lining tunnels and compleWhen the Govel'llmcnt had carried out the
tion of aqueduct on the
Coliban scheme to completion, and when
Geelong water supply, retithey proposed to supply the whole of the
culation of Geelong, conSandhurst district and its inhabitants with
tingent works, purchase of
8,674 19 6 water, it would be time enough for them
material, &c.
"3. Minor works, repairs, purto address themselves to the question how
chase of material, and unforeseen expenditure
1,000 a 0 they would deal with the Bendigo Waterworks Company. At present there was
"4. Purchase of land, expenses
of valuation, &c. ...
1,000 0 0 no such necessity. The Bendigo Waterworks Company was formed for the pur£18,474 19 6"
pose of supplying water to the miners ana
Mr. McKEAN asked the Minister of inhabitants of tlandhul'st. But it had
Mines what action the Government in- never supplied water to the miners, and it
tended taking with reference to tbe supply had supplied water to the inhabitants in a
of water t.o the Sandhurst district; and very partial degree. In dry weather the
whether or not they intended taking the company had not sufficient water for the
Bendigo waterworks at a valuation, and iuhabit,ants-the residents in the higher
merging that scheme in the Government parts of the town found their supply cut
undertaking? The honorable member re- off. Under these circumstances the Sandmarked that, so fat- as he could understand, hurst Borough Council said to the Governthe Government were about to compete, at ment-"You have water within three miles
t.he public expense, with the Bendigo of this town which we want, and for
Waterworks Company, whose works were which we will pay any fair rate that may
commenced for the purpose of supplying be agreed upon if you will bring it to us."
the inhabitants of Sandhurst and the He admitted that if, i'u complying with
"icinity with water.
this request, the Government came into
Captain MAC MAHON asked for some competition with the company, the ininformation with reference to the report terests of t.hat body would be materially
that the Government had sent to India for affected. But he had a distinct recollection
an hydraulic engineer to superintend the that, when the company was passing its
waterworks?
Act tbrongh Parliament, the public mind
Mr. MACKAY, in reply to the question of Sandhurst was clear upon one question
of the honorable mem bel' for Mary borough -namely, that while giving the monopoly
(Mr. McKean), said that the action of the of a very large portion of the Sandhurst
Government in regard to supplying water district for the supply of water, the Legisto I he SUllllhurst district consisted, at the lature ought at the same time to protect
present time, in the utilization of a reser- the district, either by imposing conditions
voir within three miles of Sandhurst which on the company or in some other way, so
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that if, by any possibili ty, another company, the Government, or any local body
could devise some other means of conveying water into Sandhurst they should
be allowed to do so-in short that the company should have competit.ion. That was a
principle which he thought must commend
itself to everyone. But the Government
did not contemplate going as far as that
on this occasion. The period had not
arrived when it was necessary to consider
whether the company should be subjected
to fail' competition, or be maintained in a
close monopoly. The Government proposed to supply water merely for watering
the streets of Sandhurst, for irrigating
the public reserve and private gardens,
for the use of the railway station (which
at present could not be supplied for less
than £400 or £500 per annum), and for a
standpipe at which persons might obtain
water at a cheap rate. Now in order to
allay the apprehensions of those honorable
members who took so lively an interest in
the afi'a,irs of the Bendigo Waterworks
Company, he begged to state that as the
water which would be thus supplied wns
not filtered water it would not come into
competition with the water of the company for domestic purposes. Therefore
he could not imagine any point connected
with the present scheme upon \vhich discussion was likely to arise except that of
·the standpipe from which it was proposed
to supply water to water-carts at so much
per hundred or thousand gallons as might
be agreed upon. He appealed to the
committee whether the Government, having
a reservoir from which they could get a
little money, would not be unwise stewards
indeed if they did not endeavour to obtain
some small return for the large sums of
money expended on water supply works
in that district. In what better way could
the Government get a return than by disposing of the water in the Spring Gully
reservoir to the inhabitants of Sandhurst
and the miners of the district? There
was both the supply and the demand,
and common sense required that the two
should be brought together. If that could
be effected at a small outlay, as he believed
it could, it should be done. The Government would thus have the power of water
snpply in their own hands; at the sumo
time they would not be disposed to press
hardly upon any private company or to
overlook the fair interests of that company.
The honorable and gallant member for
West Melbourne had put a question with
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regard to the engineer who had been sent
for from India. He presumed the honorable
and gallant member wanted to know what
kind of officer the Government thought
they should obtain, when they expected
him, and what rate of pay and what sort
of an appointment he was to have. (Captain Mac Mahon-" And what authority
the Government have for employing him.")
The authority was that which any Government had to conduct its affairs properly. (Captain Mac Mahon-" Only in
case of emergency.") This was not the proper time to discuss the Government policy.
The question of the waterworks was before the House some weeks back, nnd then
he addressed himself to the question, and
explained pretty clearly whnt the Government had done. The Government felt
constrained, on the information before
them, to dispense with the services of certain officers in the "Vater Supply department; and, as there had been such It conflict of engineering opinion about the
works, to go to the country where they
were likely to get the best engineering
talent, and of the very class they required.
They went to the country the circumstances and requirement.s of which had
educated, as it were, a class of hydraulic
engineers-the very class from which to
choose somebody to superintend the Victorian works. The Government had simply
written to the Government of India, asking
them to recommend au officer who would
come to t.he colony and look through its
water scheme, and point out wherein it
was deficient, and in what way it could be
amended. 'Vhether such an officer should
be permanently employed the Government
had not yet determined. He thought the
committee would admit that this preliminary step the Government were quite
justified in taking-nny more, that they
were called upon to take it. With respect
to the vote before the House, he should be
happy to offer, in a fair and straightforward manner, any further explanation
that might be desired.
In reply to Captain MAC MAHON,
Mr. MACKAY observed that the cost
of laying the pipes for conveying water
from the Spring Gully reservoir into Sandhurst would be about £3,500, including
pipes.
MI'. MACGHEGOR suggested that the
Minister of ~1ines should inform the committee the cost of the Spring Gully reservoil-, and the works connected with it, to
the present time; and the net revenue to
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be derived if water was supplied to Sandhurst in the manner proposed. The "Vaterworks Act of 1865 provided that no water
supply works should. be originated unless
it could be shown to the satisfaction of the
Go\rernment that an annnal income equal
to six per cent. 011 the amonnt expended
would Le realized; and certainly the Government ought to be cautious in entering
upon nny undertaking which woul<lnot produce t.hat result. If, as the Minister of
l\iines had statetl, it waS not intended to
come into competition with the company
which supplied Saudlmrst with water for
uOlllestic purposes, the company would have
110 reason to complain. vVith regard to the
reticulation of Castlemaine, the amount put
down for that purpose seemed very small ;
he questioned whether it would be sufficient.. However, the work was one which
should Le prosecuted without delay. A
long time seemed to have elapsed since it
was fir:3t promised t.hat Castlemaine and its
vicinit.y should have a supply of water.
The Expedition Pass reservoir, he understood, was full of water, and the sooner
that water was turned to account the
better.
Captain MAC MAHON observed that
he had referred, on the present occasion,
to the question of importing an engineer
because he had not the opportunity of
making any remarks on the subject before.
He held n. very strong opinion that there
were in the colony many engineers quite
competent to properly supervise the water
supply works, and. see them carried out to
completion; and therefore he hoped that
the Govel'llment., whatever else they might
do, would not enter into a permanent
arrangement with nny officer who might
be brought from India. If the Government receiverl a reply by which they were
llot committed, he trusted they would look
to the colony to produce engineers to undertake what was wanted. He was perfectly
satisfied they would not look in vain.
vVith regard to the detail of expenditure
before the committee, he did not think it
came very well from the Minister of Mines
to taunt anyone in the House with
taking an interest in this question. ,\Vhy
the object of the honorable member, in
submitting a portion of this· scheme, was
to secure his safe return for Sandhurst.
The honorable memLel' had pledged himself that, if he did. not bring water to
Sandhurst within a certain time, he would
not stand for that district again. (Mr.
Mackay-H I neyer said anything of the
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kind.") The honorable member made a
statement to the effect that he would bring
water into Sandhurst within a limited
period, or he would not remain in his present position. The honorable member had
not yet been able to carry water there, and
he now sought to bring it from the Spring
Gully reservoil·. It was a very curious
thing that Santlhurst had always been so
extremely fortunate us to be represented by
Minist.ers who were in a position to supply
it with railways, waterworks, or anything
else it might require. Certainly there had
been a In.rge public expenditure in the
Sandhurst district, and it was supposed to
be attributable in great measure to the
fact that for many years it had been represented by gentlemen who happened to be
Ministers. But was that any reason why
private individuals who had invested their
mouey in another undertaking should be
inj ured? The Minister of. Mines stated
that it would not be right for the Bendigo
Waterworks Company to possess a monopoly as against the rest of the community.
Admitting that) it sh~u]d still be recollected
that, by a. special Act of Parliament, the
company were given certain privileges
which they had a fun right to enjoy.
The company now complained that public
money was ·now being employed, if not to
compete with them, at all event.s to ruin
their property. The circumstances under
which this took place put one of the competing parties, in all equity, out of court.
Some £35,000 had been offered by the
borough of Sandhurst to the company to
give up the whole of their interest in their
works. vVhether that sum was too much or
not he was scarcely in a position to judge;
but, it not having been considered sufficient
by those who lwd the property to dispose
of, it was sought to bring them to terms by
expending public money in a competition
calculated to be absolutely ruinous. Now
was that fair? (Mr. Mackay-" Certainly
not.") More particularly when the company were protected not only by their own
Act, but by a Rpecial clause in the Waterworks Act. vVhen that Act was before
Par liament, a conference took place
between both branches of the Legislature,
and the right of the Bendigo Waterworks
Company to fair compensation in the
event of steps like those referred to being
taken was clearly admitted. He was informed that the c~mpany were willing that
the matter as between them and the
SandhUl'st Borough Council should be left
to any impartial arbitrat.ion; and he could
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not see any reason why such an equitable
proposition should not be entertained rather
than public moneys should be used to
coerce the company as was proposed by
the schedule before the committee. Taking
a larger view of the question, what did
they finll? Why here was public money
to be used in bringing a second supply of
water to one locality, while other parts of
the country could not get any supply at
all. Was that equita.ble to the country at
large? Were honorable members who
represented arid districts which wanted
water prepared to grant a double supply
to another locality?
He was satisfied
that, when the matter was considered, the
Minister of Mines would be disposed to
recommend his constituents, as represented
by the Sandhurst Borough Council, to
come to some equitable arrangement with
the company, rather than seek to coerce
them through the power of Parliament and
the public purse.
Mr. BERRY considered the Minister
of Mines remarkably reticent on this
occasion, and presumed he had goo~
reasons for being so. The committee
would remember that" last session, a loan
of £ 100,000 was authorized by Parliament for prosecuting the waterworks to
completion; but not a single part of the
waterworks had yet been completed, nor
had any information been given as to the
floating of that loan, or how it was proposed to expend the money. Surely, in
submitting items of the kind now before
the committee, the Minister of Mines
ought to givo some information as to how
that loan had been dealt with, and to
what extent it was intended to proceed
with the expenditure of the money under
present circumstances. The Minister of
Mines had said that the Government had
thought well, in the exercise of their
discretion, to send for an engineer from
India; but the honorable gentleman had
not stated whether any reply had been
received, or when the engineer might be
expected, nor had he vouchsafed any
information with respect to the works.
The course of action, from first to last,
had been to bring uown schedule after
schedule, to ask for loan after loan, to
induce the House to vote money for the
Government to spend as they liked. Why
to his (Mr. Berry's) knowledge, no public
money had been wasteu as it had been in
this Water Supply department. It was
perfectly notorious that the matter was not
dealt with in the way that business men
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would deal with their own money in any
part of the country. The committee were
now asked to authorize an expenditure of
£20,000 during the next six months.
"V ould the engineer from India be here
during that expenditure? If not, why
had he been sent for ?-what would he
have to do when he arrived? The committee wanted to know, in short, what
was the policy of the Government in this
matter? 'IVere they prepared to finish any
one of the works? The previous evening,
the Minister of Mines stated, in reply to a
question, that it would take six months to
finish the Geelong works. That meant the
loss of another season-it virtually meant
twelve months. Surely some further explanation was required at the close of a
session, and just before a dissolution of
Parliament took place. The whole thing
was in confusion, and yet the Government
were maintaining a most extravagant department-keeping up the clerical, supervising, and engineering staff-at almost
the maximum of' expense. (Mr. Mackay"No; certainly not.") .It was very slightly
diminished indeed, although the actual
expenditure was considerably diminished.
It wouJd have saved time, ~nd have been
morc straightforward if the Minister of
Mines had taken advantage of the present
opportunity to give some information as to
how the question stood. The ;\1inister of
Mines must know that the countrv was
thoroughly dissatisfied with the m~nage
ment of this uepartment; that already
double the amount originally estimated
had been expended on the waterworks;
that one of the principal works had given
way entirely; and that not a single shilling
was being derived from this large expenditure. Under these cil'cumstances it was
only reasonable that honorable members
should be informed what was the policy of
the Government. Was it absolutely necessary that six months should be lost while
a mere tunnel was being lined? Twelve
months ago it was said that that work
would have to be done; but this the department, in its obstinacy, would not admit. It was known to every working man
in Geelong that the tunnels connected with
the Geeloug works would have to be lined,
but a table might be talked to just as
cffeetively as the department or anyone
connected with it.
Mr. MACKAY remarked that no doubt
if he had takr.n the advice of the honorable member for Geelong 'Vest (Mr.
Berry) in preference to the Chief Engineer,
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the honorable member would be prepared
to endorse everything which had been
done; but n. :Ylinistel' in a responsible position preferred taking the advice of his
professional officers to the advice of an
amateUl' who might consider himself capable of advising upon everything. The
honorable member for Geelong 'Vest
had been quite indignant with him
because he had not preferred his ad vice on
absolute mere details to that of the
Chief Engineer and his officers. "Vas he
to believe that all the officers of the department" from the head to the foot, were
incapable, corrupt, or negligent? Because
that was the position which the honorablfl
member wished him to take up. The
honorable member was a member of the
Government for a short time, and he knew
that that was the time when neglect and
inefficiency in connexion with the waterworks were most remarkably demonstrated. (Mr ..McLellan-" No.") Why
the late Govemment even neglected to
pass the ordinary measure for the payment
of the salaries of the employes at the end of
last year, and the whole country rang with
t.he ontcry that these people could not get
their money because of the inefficiency of
the honorable member for Geelong vVest
and his colleagues.
As far as the honorable member's request for information was
concerned, every information which it was
in the power of the department to give
should be afforded. As soon as it was
found that the works could not go on
satisfactorily with thf. officers then in
charge, the Government determined to
seek pr0fessional advice elsewhere. As
to the policy of the Government about
the waterworks, the Govcrnment were'
endeavouring to finish those which they
saw their way cleal'ly to finish. They believed they could finish tile Geelong works
wit.hin a reasonable period, and that district
which was the nearest to the accomplishment of its desires was, through its representative, the most unreasonable.
Other
districts were content to wait until a reasonable time had elapsed.
He knew that
the Government were tolJ a year ago that
the Geelong tunnels required lining. But
why did not the honorable member for
Geelong West, who was in office less than
ayear ago, detel'mine to bringthe Chief Engineer to task, and make the department at
once line those tunnels? The hon(\\able
gentleman was a member of the Government
last February. The honorable member
then allowed the department to abide by
Mr. Mackay.
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the advice of the Jate Chief Engineer, who
thought that the tunnels did not require
lining.
The present Chief Engineer
thought they would require lining, and
he believed that now the late Chief Engineer, with a better knowledge of the stl'ata
through which the tunnels passed, was of
the same opinion. The amouut expended
on the works for Geelong was far more
than the share which it 'waS originnlly
intended that district should have. The
schedule submitted in 1868 provided for
the expenditure of £170,000 on the Coliban scheme, and £55,000 for the Geelong
district. But the exact amount expended
under the loan then authorized was, OIl
the Coliban scheme, £137,000 instead of
£170,000; and the balance (including
£25,000 which ought to have gone to Ballarat and amonnting altogether to£ 113,000)
was expended on the Geelong works. Engineers would make blunders, but the
Go,-ernment, until they were satisfied of
the inefficiency of those officers, must be
content to follow their advice. When the
Goyernment found they could not do this
any longer, they determined to change
their officers. As to the loan of £ 100,000,
t.he Watel' Supply department had not yet
been able to use any of that money. (Mr.
Berry-" What money are they using?")
The balance of the loan raised under the
Act No. 332. There were certain cont.racts .not carried out" the balances for
which had fallen into the "fund. The
£ 100,000 loan had not been used; and he
proposed to submit, on the following Tuesday, a schedule for the appropriation of
money undel' that loan. The honorable
member for Geelong "Vest alleged that
the present st,nff was kept up at its old
rate, but the honorable member was mistaken. The staff had been reduced not
merely by the removal of the three
engineers-t.he clerical staff had been rednced, and there had also been a reduction
in the number of inspectors and foremen.
The honorable member fOl· Rodney wanted
to know something about the income expected to be derived from the works for
which the sanction of the committee was
now asked. The honorable member, who
had been Minister of Mines himself, and
ought therefore to take some of the responsibility iu connexion with the water supply
works from his (:\11'. l\'I ackay's) shoulders,
knew perfectly well thnt until the works
were com pIeted they would bring in
nothing like a revenue commensura.te with
the outlay lavished upon them.
The
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honorable member for Mandurang (Mr.
Sullivan) sought to utilize the water in
the Spring Gully reservoir by having an
aqueduct cut to Huntly. That aqueduct
was cut at the commellcement of last summer, but was not available until too far
in the season to allow of any fair return
being realized. The water was sold at
the rate of 4d. per thousand gallons to
the miners, and the return for 18,000,000
gallons was about £315. Now with regard to the proposal which he (Mr.
Mackay) was submitting, whatever might
be the amount required for laying the
pipes, and whatever the quantity of water
consumed, the Government would deri \'e
an interest of 5 or 6 per cent. upon the
outlay, together with 2 or 3 per cent. to
recoup the loan. The cost would be fully
met by the charge upon the water supplied, the minimum rate fOl' which would
be I d. per thousand gallons. He was now
doing wllat ought to have been done a
long time ago-utilizing a reproductive
work. "Vith respect to Castlemaine, the
department was trying to complete the
works necessary to supply that district
with water as quickly as possible. Some
honorable members might have supposed
that the Government were lax in theil'
duty in not utilizing before this the pipes
in the railway reserve at Castlemaine.
But it was supposed that the utilization
of those pipes depended upon the cutting
of the aqueduct from the Malmsbury reservoir. However, the amount of water
which, mving to the late heavy rains, had
been received into the Elphinstone or
Expedition Pass reservoir, rendered it perfectly clear that the department was fully
warranted in laying down the pipes for
domestic purposes to Castlemaine at once.
Therefore the proper steps were being
taken at the proper time-they could not
ha"e been taken before. He did not wish
to trouble the, committee with personal
matlers, but t.he honorable and gallant
member for 'Vest Melhourne had referred
to what he called a pledge which he gave,
and upon this he felt bound to offer a
remark. It was quite enough for any
man to bear the fair responsibility of what
lie did say without being held responsible
for what people might put into his mouth.
The pledge referred to as given to his
constituents was made ill reply to a question from a doubtfll~ questioner, who
thought the present Government would
not try to carry out the Coliban water
scheme. He stated that it was Dot possible
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that he could be asked to join a Cabinet
without that Cabinet fully intending to
carry ou t the Coliban scheme; because, if
there was one question with which he
more forcibly identified himself during the
short reign of the last Ministry than any
other, it was the denunciation of their policy
with regard to this very work. He stated
fmther that, if the Government did not
inteud to carry it out, he would no longer
be a member of the Government. He made
the same statement now. He had not
changed. The matter was one which no
public man, having any respect for himself,
or his position in the country, would dare
to cbange upon. He was quite prepared
to meet his constituents; he believed that
when he met them he should satisfy them.
The honorable and gallant member for
West Melbourne complained of public
money being used as against the Bendigo
Waterworks Company. The public money
would be used ill order to get a fail' return
for it, but it would not be used to gratify
the whims of any borough council. If
the honorable and gallant member knew
exactly his position in this matter, and the
manner in which he had resisted everything like straining a point for that borough
council, he would respect his position far
more than he did. What he had said before
he now repeated, that heyond supplying
water for watering the streets, for .irrigation, for the railway, for putting out fires,
and for other purposes for which water
not thoroughly pure might be used it was
not intended to go, and on that basis he
asked the committee to pass the schedule.
Mr. PATTERSON said as this was a
question affecting the district which he
had the honour to represent., he might
perhaps be excused for offering a few
words upon it. Although supposed to
support the Government and intending to
do so, yet upon the question of water
supply he was inclined to find fault with
them. There was no private company at
Castlemaine to contend against, and he
wanted to know why Castlemaine could
not be supplied from the Expedition Pass
reservoir in a similar way to that in which
it was intended to supply Sandhurst from
the Spring Gully reservoir. But there
was a still st.ronger point to urge. There
was the Barker's Creek reservoir. Was
that to remain unproductive, bringing in
no revenue whatever? His desire was to
see these works extended, and made productive as they were extended. It seemed
to him to be trifling with the committee to
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ask for its sanction to so small an expenditure in connexion with these great
national works. He concurred with what
the honorable and gallant member for
West Melbourne had said as to sending to
India for an engineer. He considered
there was sufficient talent in the colony to
do anyt.hing which might be required in
connexion with these works.
Mr. McLELLAN remarked that already half a million of money had been
expended on the Coliban .scheme, and sums
had been spent in other directions. All
this capital was at present lying idle, and
he wanted to know how much longer the
Government intended it to remain in that
position? Did they intend to finish the
Coliban scheme at all? If so, when?
And what amount of money would be
required to place the works comprised in
that scheme in an efficient state? These
were questions which would be agitated
at the general election, and it was as well
that the country should become possessed
of the views of the Government on the
subject. It would be a question with his
own and with other constituencies whether
they would submit to be taxed to complete
a scheme from which no possible benefit
could accrue to the State. The Minister
of Mines ha.d stated that the late Government mismanaged the scheme more than
any other Government. Why t.he fact
was that but for the late Government the
scheme would have been mismanaged to a
much greater extent than it had been.
They grappled with the question at once.
Not only that, they had a policy. It was
their intention to complete the Coli ban
scheme, and supply the districts interested
with water, in accordance with the intention of the Legislature; and, had they
been allowed time to complete their plans,
the Coliban scheme would now have been
in full working order. It was importa~t
that the committee should know the intentions of the Government. Had the
extraordinary genius who had been sent
for from India been sent for to superintend
the laying down of three miles of' pipes
between Spring Gully and Sandhurst?
The Minister of Mines said this was to be
done for the purpose of watering t.he streets
of Sandhurst; and if that was all the work
that was to be superintended, it might just
as well be done by a scavenger from Melboume. He (Mr. McLellan) wanted to
know how much more money the House
would vote for this work, and he thought
that, in order that the question might be
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put fairly before the country, a schedule
should have been laid on the table so that
the various constituencies would have an
opportunity of discussing the matter in
all its bearings previous to and during
the general election, aud of expressing an
opinion upon it. Nothing, however, had
been done in that direction; nor did he
entertain any hope of obtaining such information on topics of this character so
long as the present Government remained
in office. They found now that the Minister of Mines was acting upon the advice
of non-professional gentleman rather than
upon that of gentlemen who had been
brought up to deal with work.s of this
character. He (Mr. McLellan) was informed that Mr. Brough Smyth directed
everything in the matter. (Mr. Mackay" He has aLsolutely nothing to do with it.")
'Yell, if that was the case it was even
worse still, because that gentleman was
the most competent officer of the department to give advice. He (Mr. McLellan)
trusted the committee would not consent
to voting this sum of money for the conveyance of water from Spring Gully reservoir to Sandhurst ; because liot only had
the Legislature given to a public company
a charter, but it was now proposed to vote
a sum of money, the effect of which would
be to inj ure that company instead of giving
it the encouragement it expected and deserved-such encouragement as a Legislature ought to give every public company
that st.arted on an enterprise of this character. He contended that such an enterprise
should be rather assisted by money grants
than retarded in its progress iu this way.
After the company had laid down its pipes
and supplied Sandhurst with water for
many years past, the works its capital was
invested in were to be destroyed at one
blow, the company were to be coerced to
sell their property at a price considerably
below what it was actually worth. Surely
it would not be contended that there was
any principle of fair play in that. Why
did no; the Minister of Mines offer the
company a fair and liberal compensation
for itsworks,and act on principles of equity
in the matter, for the Government admitted
that:they were about to inj ure these interests.
He contended that that was the view that
would be taken by the English Parliament
or by any other Parliament under the sun
except that of Victoria. The course proposed to be taken here simply meant this,
" Weare going to discourage undertakings
of this kind in the future,;" and that was
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the effect it would produce on the minds
of those who might otherwise feel disposed
hereafter to embark in similar enterprises.
It would have a deterring influence that
wou ld prove most prej udicial to the in terests of the colony, and probably ruin many
of the shareholders. If it was necessary
that these private works should be incorporated with the larger national scheme,
let those who were interested in the private
works be treated and dealt with in an
equitable spirit, and no such evil conseq uences as those he had described would
then ensue.
Mr. HANNA expressed his astonishment at the arguments which had been
used against this vote, and thought that
by this time the House would have had
enough of bungling engineers. £ 100,000
well spent would now bring the works
into a good position, whereas the expenditure had been more than six times that
amount. He was surprised to hear it said
that there were engineers to be had in this
country capable of carrying out the water
schemes. No doubt there were plenty of
men who were good engineers in their
own estimation; but honorable members
\vho sat on the late commission knew very
well that most of those who called themselves engineers, were not capable of performing the duties of a clerk of the works.
He said that outside the railway department there was nothing like competent
engineering skill to be found in the colony.
It seemed to him that some honorable
members thought the Government were
actuated by but the one idea of depriving
of its rights and privileges a private company that had for so long a time been
supposed to supply Sandhurst with water.
He did not believe that the Government
would be guilty of any such conduct,
and therefore he hoped the vote would
be passed. If, however, he had thought
that there was any intention of injuring the company he should have voted
against it.
Mr. GILLIES was inclined to give the
Minister of Mines credit for a little finessing, and believed that he was anxious to
divert the attention of the committee from
the real question under consideration in
order to get up a genera,l debate on the
whole subject. The present was not a
suitable time for discussing the engineering
capabilities of those connected with the
water supply works, and, without entering
upon that branch of the subject, he desired
to direct the attention of the committee
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more immediately to the point now under
consideration. There were two propositions involved in the vote before them;
one was for the reticulation of Castlemaine,
Chewton, Campbell's Creek, &c., and the
other for laying pipes from the Spring
Gully reservoir to Sandhurst. He believed that there was no objection whatever
to the first of these propositions, and it
might therefore be passed by ; but the
other proposition was one that called for
more consideration. He would do all he
could to see Sandhurst supplied with water,
but he hoped no honorable member would
be willing to accomplish a good object, however pressingly it might be required, by
means of doing an injusice to anybody.
Honorable members would recollect that
when the Waterworks Act of 1865 was
uuder consideration of the Legislature,
there was a difference of opinion between
the Legislative Council and the Legislative
Assembly as to the imertion of a cla.use
regulating the way in which private companies operating under an Act of Parliament for the supply of water to towns,
should be treated. The Legislative Council
proposed to insert a clause which would
prevent the exercise by the Legislature of
the powers conferred by the Act in relation
to water supply, with reference to any
place supplied by a private company, until
that company had received compensation
for the injury that would accrue to them
by the exercise of those powers. The
Legislative Assembly were not prepared
to accept that amendment, and assigned
various grounds for disagreeing with it.
A conference was, however, arranged for
and met, and in that conference the whole
question was discussed; and he thought
he might with great propriety refer to certain observations that were made on that
occasion by the then head of the Mining
department, the honorable member for
Mandurang (Mr. Sullivan) who said at
the conference:" Then as to the provision that no water is to
be introduced into a place where there is a company established without compensation, of course
it is an admissible principle, and one that ought
not to be overlooked, that if the State is to
enter into competition with people who have
invested their money in any district, in my
opinion the State would be doing an injustice;
but where the State does not enter into competition with them-where any large district,
embracing 50 or 60 miles, would be laid out
as a water area, but in one portion of that
district there is a water company, the clause
says the State is not to come into any portion of that district without compensating the
company."
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Further, the honorable member for Manduraug (Mr. Sullivan) said on that occasion : "I simply say it would be a matter of injustice
to go and interfere with a company already
existing."

And again : " There is a power in the Bill to purchase any
waterworks; a power to the Government to
buy and to the company to sell."

And the honorable and learned member for
Brighton, who was also a member of that
conference said : " As to clause K, it is agreed to with this alteration in substance, that it shall be lawful for the
Board of Land and Works to buy, and any COOlpany to sell any works established by Act of
Parliament in case it shall appear to the Board
equitable or advantageous so to do. It was
considered that that would sufficiently indicate
to the Government the equitable claim to companies established by Act of Parliament, without
establishing their legal right to be bought if
public waterworks were introduced into any
neighbourhood. I believe this clause was introduced chiefly with reference to the case of a
particular company which was thought to be
hardly dealt with. There was an objection on
the part of the Assembly to admit their legal
right to be bought out; it was thought that
these words would sufficiently indicate the sense
of Parliament in cases where an equitable claim
could be made out, and would be sufficient
authority to the Government to buy the works
where such a claim could be made out."

Now in conformity with the spirit of
that report, a clause was framed in the
"'Waterworks Act of 1865. And further, in an Act of Parliament which
was passed in 1868, authorizing the raising of money for public works and
other purposes, power was given to the
Governor in Council to issue dehentures
for certain purposes, and amongst others
for the purchase of any portion of the
undertaking, lands, works, and pl'Operty of
any company that was established for the
supply of water to any place. N ow it
appeared to him that that was n very clear
indication of what the intention of Parliament was in reference to questions of this
kind, namely that in districts where companies had been incorporated by Act of
Parliament it would not be equitable to
interfere with their works without first
proposing to purchase them. That wail
really the principle embodied not only in
the Acts of 1865 and 1868, but afHrmed
by the conference held between the two
Houses Now, however, it appeared to
him that the Government proposed to
depart from that equitable principle;
because to lay down pipes from Spring
Gully to Sandhurst would be to do what
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the Bendigo Waterworks Company were
now doing under an Act of Parliament.
The Minister of Mines had admitted that,
although it was his intention to water the
streets of Sandhurst" it was also his intention to erect a stand-pipe, and that would
undoubtedly be an interference with the
rights of the company as incorporated by
Act of Parliament. The honorable gentleman had said that no new works would be
undertaken by the Government unless they
paid six per cent. Now did he mean to
say that watering the streets of Sandhurst
would pay six per cent? (Mr. Mackay"Certainly.") WeBhe (Mr. Gillies) thought
it scarcely worth while to talk about carrying water three miles in to Sandhurst merely
for the purpose of watering the streets,
after the company had expenued on their
works £72,000. (Mr. l\1ackay - " On
machinery.") It was perfectly immaterial
whether it was expended on machinery or
not, because the money had been spent
for the advantage of the district. It had
always been acknowledged that, in carrying out the Coli ban scheme of water
supply, the purchase, by the Government,
of the Bendigo Waterworks Company's
property would be an absolute necessity.
The borough council, having an eye to the
main chance, and in order to get the works
as cheaply as they possibly could, made. an
offer to the company of £35,000, but the
company believing that it was not enough,
declined to sell on those terms and said
they had no objection to a reference to
arbitration. (An Honorable Member"They refused it.") The company were
quite prepared to submit the question to
arbitration. The Government, knowing
that they could not complete the Coli ban
scheme without purchasing the company's
works, would it not be better fOL' themas there was no personal or small mean
end to be gained, and acting, as they were,
on the part of the public of this colony in
reference to a great public undertakingto make a fair and reasonable proposal for
the purchase, than to go about it in such a
way as could only have the effect of impairing the value of the company's property? The Minister of Mines told the
committee-as if it supplied some reason
for the adoption of the course proposed by
the Government-that the company had
not complied with the requirements of theil'
Act of incorporation.
(~Ir. Michie"Hear, hear.") He was glad to hear that
statement made because it brought him to
another point of the subject, and if that
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gl'ound was relied upon, the committee
would be able to discuss the question with
theGovernmellt. He paused fora reply when
he asked was that the substantial reason for
the proposed course being submitted for
the approval of Parliament? If the company had fulfilled perfectly every undertaking they came under, would the Government
have considered that they had a right to
submit their proposition? That was an
important question, because if it was on
that ground that the Government had
submitted the portion of the schedule the
committee were considering, he could understand, although he could not approve of
t.he argument; but if he had nothing to
do with it what was the value of the
statement made by the Minister of Mines?
Did not the honorable gentleman know
also that some few years ago, when the
Coliban scheme was propounded, there
was a sufficiently explicit intimation made
to the Bendigo Waterworks Company
that they should take care not to incur
very much more expenditure in the face
of the national scheme being carried out
and the necessity which would exist under
that scheme for purchasing the company's
property ? Were they not told so in
order to warn them that in the event of
their continuing their expenditure they
. would not get a proper result for it? (Mr.
Mackay-" I am not aware.") Well, he
believed that such was the case, and
although the intimation was not formally
reduced to writing, it was quite sufficiently
explicit to operate as a check. It was
clear that the gentlemen conducting the
affairs of the company would not, unless
they wished to commit the Government to
an extravagant expenditure when they
came to purchase the property, incur more
than an absolutely necessary expenditure
themselves. It appeared to him that
under all these circu mstances there was
no justification whatever for the step the
Government were now proposing to take.
They ought to come down to the House
boldly and say that it was necessary to
purchase the works, and to make provision
for that purchase. The Government ought
not to be in a position to say that in any
respect whatever they had placed themselves in competition with this company.
The committee would not be prepared to
listen to a proposal to vote a sum of money
like this merely to supply Sandhurst with
water for the streets. He was aware that
Sandhurst was a very dusty place in hot
weather, and no doubt it ought to have its
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streets watered; but he objected to its
being done at the expense of a pri vate
company which was incorporated by Act
of Parliament, and had only failed one
year, and that a year of unusual drought,
in doing all that it undertook to do. He
could quite understand that as the population increased, the wantG of the community would not be so adequately met by a
private company; but it would be most
unreasonable, because they had been unable to do all that was expected of them,
that public money should be expended in
providing for the wants of a district which
a private company had been specially incorporated to supply. He sincerely hoped
the committee would not allow that to be
done, and in order to test the feeling of
honorable members on the question he
would move that the words" and laying
pipes from the Spring Gully reservoir to
Sandhurst" be omitted from the schedule.
Mr. BURROWES admitted his surprise
at seeing so many advocates of the Bendigo
Waterworks Company in the House. I-Ie
was prepared to find several, but not so
many as had declared themselves. The
Bendigo 'Vater works Company started
with great promises on the one hand
and expectations on the other; but the
truth was that, not only those engaged
in mining pursuits, but the people resident in SandllUrst wanted water that
very night and could not get it; and
yet this was the company whose interests
honorable members were there so anxious
to protect. It had been said that the
company were not willing to sell to the
Sandhurst Borough Council, because they
thought they would get better terms by
leaving the question open to be decided. by
Parliament.
What was the company's
stock worth in the market? Only 28s. or
30s. a share, and, on that calculation the
whole property could only be valued at
something like £18,000 or £20,000. The
Government engineer had made a valuation of the plant and fixed it-everything
included, and in good working orderat £~5,000. He said that, which could
not, by disinterested persons, be disputed,
the Bendigo Waterworks Company was
one of the greatest evils and one of
the greatest losses that had ever afIlicted
such a community as Sandhurst. It had
been the ruination of the district. The
company guaranteed an ample supply of
water not only to the townspeople but to
the digging population, and yet it might
be almost said that the miners had not.
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been supplied witp one drop; and the
supply afforded to the residents of Sandhurst was ruinously insufficient. Apart
from the inconvenience suffered by private
individuals, many important interests-the
brewers, for example-were great.ly injured by the way in which the company
had failed to fulfil its obligations. The
people, however, had patiently borne with
these shortcomings; they had borne with
them up to the present time, and if they
had not done so, the company would have
been insolvent long ago.
It was the
greatest curse that ever fell upon the
district of Sandhurst when these 4,000
acres of valuable land were handed over
to the company; and now they were extracting 22~ per cent. from the miners
who worked upon it. It was well known
that the la.nd never was originally intended
to serve the purpose of a reservoir, but
that it was taken up for mining purposes;
and he contended that such a CH,use ought
never for a moment to be advocated. The
company were now willing to take £42,000
for the property, if a right to the gold
was reserved to them, and that was valued
at £10,000. How absurd was such a
proposal, considering that the Government engineer only estimated its outside
value at £25,000. The Borough Council
of Sandhurst had offered the company
£35,000 for the works, and that was surely
a sufficiently high figure-they made
that offer only in order to get rid of them
at any price; but the company would not
take it, and preferred coming to the Hou~e,
where they expected, with the assistance
of their friends, to get their own price.
He said that it was not creditable to the
company any more than it was creditable
to those honorable members who were its
advocates, and who did not hesitate to
rise in their places to abuse the Minister
of Mines for asking for this paltry sum,
by the expenditure of which the district
of Sandhurst would be so largely benefited.
It was monstrous that the Government
should be continuing to pay £400 or £500
a year to this company for water for the
purpose of the railway when, within three
miles distance from Sandhurst, there was a
good supply of water which-if the company was not in existence-could be
readily availed of. The water supplied
by the company cost the inhabitants 5s. or
6s. a load. The proposition of the borough council was to supply unfiltered
water at the stand-pipes, and that would
make a most appreciable difference to the
Mr. Burrowes.
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poorer residents of the district who at
present could not get a drop in case of any
exigency, such as the breaking out of a
fire. The streets were left unwatered,
and all these grievances had existed until
the people of Sandhurst were perfectly
disgusted. It was not his intention to
vote against °a fair and equitable remuneration being afforded to the company.
The borough council had done all they
could by offering them not only a fair but
a very liberal price for the property. He
hoped the committee wou!d consider the
matter in all its bearings and not do anything that would have the effect of perpetuating, and even perhaps, increasing the
hardship under which the people of Sandhurst now suffered.
Mr. VALE found no fault with the
position that had been taken up by the
Minister of Mines. ° The present was a
convenient opportunity which he was quite
right in availing himself of, for serving
the interests of the district he represented.
He thought however that a very fair
question arose why districts other than
Sand hurst should not be placed in precisely the same position. There was, for
example, no objection to at once bringing
water into the town of Castlemaine, because there was no private company that
could say it had any claim on the Government. Now as to the propriety of the
action taken by the Government in sending
to India to secure the services of one of
the most capable hydraulic engineers that
could be selected, he admitted that the
Government were almost forced to it. He
recollected thinking, when the question
was under discussion before, that the
Government had committed an error in
appointing an officer to such an important
position who was young and comparatively
inexperienced. He believed it would have
been much better if a gentleman had been
appointed who enjoyed such reputation
and professional experience as would have
freed the head of the department from any
other than departmental responsibility-a
gentleman who would have been beyond
the suspicion of any political influences
biasing him in the conduct of the worlro.
The Government had sent to India for
an officer ,to come down and simply
inspect these works; but they had had
so many mere inspections that it had
only led to a general confusion of the
matter. It was understood that the
gentleman who was coming down was to
be the final umpire, and that his report
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would be accepted as a definite one. He
would be very glad to find that it was determined, if possible, to retain the services
of such an officer altogether. He remembered, in relation to the question of water
supply, the facts that transpired during the
progress and even after the completion of
the Yan Yean works, that they heard the
most doleful prophecies against those works
ever answering the purpose for which they
were intended, or proving a financial suc··
cess. With respect to the Bendigo Waterworks, he said at once that it had never
been a part of his duty to make himself
seriously acquainted with the history of
that company, and all he knew in relation
to it was such as would be gathered from
ordinary newspaper reading. He remembered that almost as soon as the company
was initiated the first important step that
was taken was to divert it from its original
object, and make it the gl'eat South Sea
Bubble Company of the colony. A number of Acts were passed with the object of
doing certain things for the con venience of
the district; but, if he understood the
principle of legislation which those Acts
contained, the Legislature never understood
or undertook that there should he a monopoly established; and this consideration
led him on to assert that if Parliament gave
the necessary authority for the co~struction
by a private company of certain works,
and the conditions upon which that
authority was granted were not complied
with at a future stage, the Legislature
reserved to themselves the right of passing
another Act for the purpose of enabling a
second company to enter into competition
and do that which had been neglected to
be done hy the first company. The right
of absolute monopoly was never conferred
by private Bills. If therefore it was
.alleged-as it could be without any show
of denial-that the Bendigo Waterworks
Company had failed thoroughly and completely to do that which it was incorporated
for the purpose of doing, namely, supplying
the Sandhurst district with water, that
would be a very reasonable and sustainable
ground for some other means being resorted
to of accomplishing that great public object.
It was confessed that the company had
never supplied the district-that it was
altogether incompetent for even the general
supply of the household wants of the community, and that there was no possibility
of their now effecting what was wanted,
because they had more than expended all
the means at their disposal. He discarded

15.J

to 8andiw)'st.

543

from his consideration of the subject an
element upon which some stress had been
laid by the honol'able member for Maryborough (Mr. Gillies), namely, that this
company had some sort of intimation made
to them that they ought n0t to proceed
any further with their expenditure, for
he did not think it deserved the slightest
consideration; but he would come at once
to the fact that the Bendigo Waterworks
Company secured from the State certain
privileges which were in no degree in the
nature of a monopoly-that they failed in
consideration of those privileges to do
that which they were pledged to do, namely
to furnish at moderate rates a fnll and
effective supply of water to the district.
Now the Government, happening to have
a reservoir in the neighborhood, desired to
step in and utilize it in providing t.o the
locality the effective supply of water which
the company had neglected to furnish.
That was exactly the true position of the
case. At the present time it was most
essentially necessary that an adequate
supply of water should be provided for
Sandhurst. Honorable members had all
of them more or less experience of the
difficulties and annoyances which a mining
district, otherwise in the full tide of prosperity, suffered under in consequence of an
insufficient supply of water, and he thought
it would be most unwise if, by any action
of the committee, such water as was available for use by the Government should
not be thrown into Sandhurst as soon as
possible. He would for these reasons
su pport the vote, but at the same time if
the company had made any reasonable
attempts to comply with the requirements
which formed the very basis of their Act
of incorporation, he would have experienced great difficulty in doing anything
which would interfere with them, and, on
the contrary, would have felt that it was
most unfair to put competition in their
way.
Mr. MICHIE thought the honorable
membcr for Collingwood (Mr. Vale) might
in his criticisms have gone much further
in respect of the shortcomings of the
Bendigo Waterworks Company, because
he (Mr. Michie) recognised in their actions
something uncommonly like what was
generally characterized as a job. It seemed
to him incomprehensible that the gentlemen constituting that company should have
the assurance to approach that House and
endeavour to impede the action of his
honorable colleague the Minister of Mines
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by citing any rights or privileges to which
they professed themselves entitled under
their Act of incorporation. If they were
met in their own coin they might be very
dist.inctly told that, over and over again,
and very shortly after they obtained their
Act, they had forfeited all claim to the
privileges which under it were conditionally granted to them-that when those
pri vileges were obtained from the Legislature they undertook the performance of
certain equivalent duties towards the
public. But they seemed to think that
all they had to do was to cling to their
half of their bargain,· and treat as mere
child's play that part of it which the public
expected them to perform. If ever there
was an instance of a persistent and consistent disregard of the duties imposed by a
contract between parties, this was that
instance. The honorable member fur Collingwood (Mr. Vale) had said that the
company were not entitled to treat their
position as a monopoly. Unquestionably
they were not, although they seemed to
consider that they were. A monopoly of
what? A monopoly of the law. Taking
the matter strictly in accordance with the
bond, what were the company's rights?
Their rights were, as their duties were to
do that which they neglected to do. He
(Mr. Michie) believed that there was 110
real intention on the part of the original
promoters of the undertaking at the time
the Act of incorporation was granted, to
establish anything like a comprehensive
water supply for Sandhurst, but that it
was a mere sham for obtaining a sort of
mining monopoly. He very well remembered being at Sandhnrst at the time when
telegrams were sent flying backwards and
forwards during the day by the score,
quoting the prices of the shares between
the brokers at Melbourne and Sandhurst,
and the shares were run up to an incredible price simply because the undertaking
was regarded as a mining company and
not as a company for the supply of water.
The public could only look at the Act
according to its plain meaning, and it was
utterly impossible to read six consecutive
clauses without seeing that the company
had disregarded the Act from the time of
its passing up to the present moment. They
had not only done nothing, but it seemed
to him that they had never attempted to
do anything. They had not only not completed the reservoir which was to have
supplied the people of the district with
water, but they had perverted a portion
.Mr. Nichie.
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of the land from its original destined pm'.
pose, and were deriving a revenue from it
by allowing gold to be taken from under
the land. The company, in a dog-in-themanger fashion, protested against the Government doing what they ought to have
done themselves. The honorable member
for Maryborough (Mr. Gillies) had asked
why the Government proposed to supply
Saudhurst with water when the Bendigo
Waterworks Company had been established
for that purpose? In reply, he would
simply say that the company, who were
represented by the honorable member, were
not entitled to put such a question. They
were out ot' court; they had forfeited any
position which they might have held.
The company's Act of incorporation provided that, in the event of their omitting
to perform their duties, they were liable to
a penalty of £5,000 ; so that, if full justice
had been sheeted home to them, the company would probably not now have been in
existence. The fact was that they had
had a long career of defiance and impunity,
and they were the very last persons who
had any equitable ground for consideration.
He did not see how it could be alleged that
the Minister of Mines or his predecessors
had not duly considered the claims and
privileges of the company. If the privileges of the company had been forfeited
over and over again, what claim had they
to urge? (Mr. Gillies-" Forfeiture is not
one of the penalties.") The ·company
said that they were not willing to treat
with a borough whose rights and just
claims they had offended for ten long
years, but would rather treat with the
Government; and when they came forward with a proposition of that kind, the
Government had a right to say to the
company-" You ought to be very glad if
you can get a liberal and long-enduring
borough to meet you on any terms whatsoever." The company were not legally
or equitably entitled to demand anything,
seeing that they had persistently and continuously disregarded their duties; and
they ought to be very glad indeed that the
borough council of Sandhurst was willing
to treat with them. The company evidently
thought that, if they could throw dust into
the eyes of a number of Members of Parliament, they would receive more from the
Government than they could expect to
receive from the borough of Sandhurst. As
far as he had learned, the borough council of
Sandhm;st was willing to act exceedingly
liberal towards the company; its liberality
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was only exceeded by the patience with
which it had endured the treatment it had
received at the hands of the Government.
For ten long yeaI'd the company had stopped
the way, and had perverted their scheme
from its original purpose, and practically
prevented the locality from obtaining a
snppl,Y of water. That being the measure
of their shortcomings, they shonlU be the
very last to interpose any impediment in
the way of the propopal of the Minister
of Mines. The company wanted to be
treated liked the offending and unmusical
fiddler, who would not move on without
six pence. They said they would not move
on under £40,000, but he thought honorable members would be pretty unanimous
in determining tllat the company should
not be allowed to stand in the wny at
all.
Mr. LANGTON said that one impression which was prominently left on his
mind hy the remarks of the Attol'lleyGeneral was that it was very bad policy on
the pa.rt of either I-louse of Legislature, or
of any party in either House, to agree to
any measure passing with an understanding attached to it which was not expressed
in the measure itself. The honorable and
learned gentleman was a member of a
conference which took placo between a
joint committee of the two Houses on the
W"aterworks Bill, and he knew that measure would never have been passed but
for the distinct uuderstanding which was
arrived at, tha,t the claims of the Bendigo
vVaterworks Company would be fairly and
equitably disposed of before the Government ventured to supply Sandhurst with
water. The honorable alld learned gentleman justified the action which the Govel'1l~
ment now proposed to take on the ground
that the Bendigo Watel'works Compauy
had systemat.ically set the State at defiance,
and had ignored altogether the obligations
which their Act of incorporation entailed
upon them. But, as t.he honorable member
for Maryborough (Mr. Gillies) int81jected,
forfeiture of their rights was not one of
the penalties to which the company were
liable for neglecting their duties. ~Whose
fnult wa!:! it that the penalties specifically
set forth in the Act had not been enforced
against the company? It was clearly the
fault of the Government and of no one else.
To insist that., because tIle company had
not been dealt with according to their
Act of incorporation, t he Government
were justified in inventing a fresh penalty
which the Act never cOllt.empjn.ted, nnd
YOLo XI.-2 0
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by that means set nside the distinct
understanding on which the vVaterworks Act was passed, was to sanction as
flagrant a disregard of private rights as
could be perpetrated by a Parliament.
The Minister of Mines bad stated tbat
the Govemment proposed to supply tho
people of Santlhnrst with water for their
gardens, but. he wonld like to :u;k the
honorable gentleman how they could pre"Vent them using that water for domestic
purposes? If the vote wa,s passed in i t8
present shape, it wa.s palpable that it
would settle the whole qupstion of tho
rights of the Bendigo Waterworks Company. If that was the intp.ntion of the
Government they shol1ld state so diRtinctly. After the remarks of the AttorneyGeneral, howevel', 110 did not. tllink ho \yaR
doing' the Government allY injustice in
concluding that, in their estimation, tho
penalty which the company ought to beal'
was that their claims shonld be ignore(l
altoget.her. But tbat was a penalty not
provided by their Act of incorporation,
and no special reason h!1d been assigned
for it. Admitting that the company had
not carried out a.ll that their Act of incorporation intended, that was no reason why
they should be visited with a penalty
which the Act did not authorize. '1'110
Attorney-General had intimated that the
company had used their land for mining,
hut milling was contempla.ted hy the Aet
of incorporation. They were nnthorizerl
to take away tho minerals in and u mil' I.'
t.he land. (MI'. Mackay-" They were
simply autllOrized to make excavatiom;
for watel' supply purposes.") He was
not interested in the company in any way,
but as a member of the Honse he llrld
always protested against any invasion of'
private rights by the Government. Certain rights were granted a number of
yeal's ago to the Bendigo Waterworks
Company, and the \Yaterwol'ks Act, passed
suhsequently, which authorized the supply
of watel' on It large scale to the town of
Sandhurst and the adjacent district., was
only pn,ssed Oil tho distinct understanding
t.hat the rights of the company would be
He trllsted that ]1011or;],ble
preserved.
mom bel'S wOU Id not sanct.ion a settle·
ment of the question in t he way now
proposed.
Mr. STI·:PHEN expre~setl sUl'pri~e that
a vote for water supply to the borough of'
Sandhurst should he justified on tile gl'ouwl
that the Legislatnre ought to (In something
in the wa.y of extingni~ltjng the Bendigo
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'Vaterworks Company. It was contended
that the company had incurred forfeiture,
and that it was the duty of the Legislature
to enforce that forfeiture. He thought it
was most impropf'l' that honorable memoer.5 should constitute themselves a tribulial to determine whether private rights of
this sort were or were not exposed to for. feiture by any failure to perform the COllditions of an Act of Parliament. The
proposed expenditure for water supply to
Sn.ndhurst might possibly be justificd on
the ground that, as it was appn.rently intended by the Legislature, t.hough not
quite expressed, that at some time 01" other
the works of the Bendigo Waterworks
Company should be purchased by the Go~
vernment, it might be·left to the Government to purchase them at a fair price, to
be fixed by arbitration, notwithstanding
that the sanctioning of a new scheme of
water supply for the same locality wonld
of course diminish the value of the works.
If that were acquiesced in, honomble members would be placing a great den.l of confidence in the Government of the day and
in any tribunal which might h:·l.\"e to
determine the valne of the works. He
should be sorry himself to leave the mattel" in such an uncertain slate. To his
mind, however, there was one plain reason
why honorable members should pause before they a~reed to a vote which would
have the effect ,of raising up a competitor,
and thereby greatly diminish the market
value of the property of t.he Bendigo
vYaterworks Company, namely, that at
the present t.imc negotiations were pending between the company and the Sandhurst Borough Council. (Mr. Burrowes
- "No.")
There was no doubt that
negotiations were pending within the last
few days, and the Attorney-General had
said that the borough council was willing
to treat I he company rather generously
than otherwise. If there was any prospect of the company and the borough
conncil n.l'riving at a bargain, it would be
a pln,in interference with legal rights for
the Legi:;la,turc to interpose and place one
of' the negotiating parties in a totally
different relative positioll fl'om what it was
in at present.
Mr. SULLIVAN remarked that the
honorable n.nd learned member f01' St.
Kilda (.Mr. Stephen) had misconceived t.he
whole ca'ie. The object of the proposal
1Icfo1'e the committee was not to coerce
the Bendigo vVat.erworks Company. (Mr.
Gillies - " That is what the Attol'ney-
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General said.") He couIll not gather the
slightest hint of the kind f1'om the remarks
of the honorable and learned gentleman.
fIe could endorse the statement of facts
submitted" by the Attoruey-General, for
he knew it. to be true. The honorable and
learned gent.Ieman hn.d made ont a strong
case against the Bendigo vYaterwol'ks
Compn.ny. The company were not entitled
to the slightest sympathy, but they were
entitled to justice, and whn.t they were
entitled to he hoped they would get. He
was a member of the conference committee
on the Waterworks Bill in 1865, and
he admitted there was a general understanding that, if the measure became law,
wherever any rights existed they should
be conserved, and that the rights of alt
riparian proprietors would be looked after.
He remembered that a deputation waited
upon him on behalfof the Bendigo "Yn.terworks Company, and he believed he tol(l
the company, knowing they were iuclined
to oppose the passing of the measure, t.hat
the wisest course 1'01' them would be to
trust to the sense of justice on the part of
Parliament a,nd of those admiuistering the
laws of the country, and that when the
time arrived, as it would do some day,
when the State would entrr into competition with them, every consideration should
be given to the company. The only question was what were the company really
entitled to? He remembered that, among:'it
other things, he sn.id, before the Watel'works
Act pttssed, that he thought the works of
the Bendigo vVaterworks Company would
form part of the general scheme of watel'
supply-that they could be made auxiliary
to it-and that, whatever they were worth
as part of the general scheme, he would be
prepared to recommel1l1 that the compltny
should be compensated to that extent. As
to the cotlr.5e which the Government now
intended to adopt in supplying Sandhui'st
with water, the Minister of Mines proposed
to restrict the action of the Governmerit
fnrther than he (Mr. Sullivan) might have
done. I t was very well knowll that all
that the Bendigo Waterworks Company
could do was to supply wn.ter for domestic
purposes during favorable seasons, and at
a very high price. One year, during a
dry season, the Stale did enter into competition with the compn.ny, and trains wel'e
employed to bring wat(Jr from the ::\'1 ul'l'ny
and the Campaspc. 'l'here was no complaints of any interference with the rights
of the company t.hen. After the late
extraordinary wet weather there was a
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probability of a recurrence of very dry
seasons, during which it would be physicalIy impossible for the company to supply
Sandhul'st with water for domestic purposes, and yet it was suggest.ed by some
honol'flble members that the company
should be in a position to say to the
Government-" You have a lot of water
close to our doors, but you shall not use
it." lIe did not conceive that any injury
w'ould be done to the company by the
Govel'llment laying down a main from the
Spring Gully rcservoir to Sandhurst for
the purposes mentioneu by the Ministcr
of Mines. He was prepared, howevel', to
support what he advocated before the
'Vaterworks Act was passed, namely, that
the Str.te should purchase the works of the
Bendigo Waterworks Company fOt, whatever they were worth for the general
seheme of watcr supply carried ont by the
Government. It had been asked whv the
Government had not enforced the pen;llties
to which the company were liable. The
Government could not go ont of their "my
to see w"hat the company were doing, and
'whether they had complied with the conditions upon which they obtained their
Act or not. Althongh complaints had
been made against the company from t.ime
to time, he did not think th::tt they had
been brought before any Government in
any t:mgihle shape. The proposition thn,t
the Government ought not to do anything
to supply Sandhurst with wat.er because
the company stood in the way was one
that could not be entertained. To act
upon it would be t.o sacrifice too much
to the supposed rights of the company.
He was dissa~.isfied that the Government
proposed to do so little towards carrying
out the geneml scheme of water supply;
but having regard only to their present
proposit.ion, and to the restrictions which
they put upon themselves, he did not
think that the com.pany had anything
to complain of. If any injustice was done
to t.he company he was quite willing that
it should be f~... irly met, but he thought the
best thing' for the company to do was to
endeavour to come to some amica.iJlo arrangement with the Sandhurst Borough
Council.
Mr. BLAIR observed that he had a
very keen senso of tht3 importance and
sacredness of private right~, but he Itacl
equally as keen a sense of the importnl1ce
and sacredness of pu blic rights, and of I he
means of rectifying puulic wrongs. He
wonld put a case. Suppose that a pnLlic
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compnny was started, with a ~reat flourish
of trumpets, for the ostensible object of
supplying an important part of the industrial population of the colony with what
was a prime necessary of life, nnd also an
essential ingredient to enable them to carry
on their industry; alld snppose that a few
sclll~ming projectors diverted t.he company
from its legitimate enterprise, and thereby
inyolved the families of a nnmber of Iionest
men, who had been induced to invest theil'
money in the company, il,l pecnninl'y ruin,
and sent somo persons to the lunntic asylum
and ot.hers to theil' graves-as had actually
occurred-he thought that those who thus
deliberately chose to forego a legit.imate
enterprise for the mere chance of securing
a large problematical profit ill a short
period were not entitled to any consideration. The Bendigo \Vaterworks Company, after ten years of trial, had not
supplied the district with water in any
degree proportion:l.te to its requirement.
A large proportion of the mining popnlation were still kept bordering upon :L
famine of wat.er, in consequence ot' t.hiH
company standing in the way; and the
Government were now told to considcr
the private rights of the company. He
would nevCl' deliberately trample llpon
private rights, hut to appeal for private
rights as against public wrongs which Itad
been inflicted for ten years was nothing
less thall a mockery, a delusion, and a
snare.
~t1r, HUMFFllA Y said that the last
speaker, who seemed to ue the apologist
of the Goverllment., had overlooked one
important f~... ct. In stip;matizing the projectors of the Bendigo 'Vaterworks Company as schemers, and alleging that they
had not carried out their contract, he
torgot that the Government llad failed to
carry out their promises in regard 10
water supply, and had squandered a lot
of money. All that was asked was that
the Government, in undertaking to supply
Samlhurst with water, should purchase
the works of the company, and not endeavour insidiously to carry a vote which
would place them in n position to interfere
very seriously with tho company, al1(1
depreciate tho valuc of their shat'es.
Practically, what tIle Government now
proposed to do was to jnmp the company':;
claim.
1\11' ••JONES asked the Govemment
when Ballarat was likely to get ihe
£25,000, whi(lh had been long promised
to it, for purposes of water supply?
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l\fr. MICHIE intimated that the delay
in advancing the money had occurred
in consequence of negotiations having
to take place as to the terms of the
recitals to be inserted in the commission
which was about to be issued to the
council:;; of Ballarat and Ballarat East.
Those recitals were now determined, but
one other difficulty remained to be settled,
namely, how far, according to the terms
of the Act, the new commission could be
liable for the money which had already
been advanced.
MI'. MACKAY said that, with regard
to the standpipe which had been mentioned,
as there seemed to be competition in this
direction, the Government would not press
the point. They were quite willing to
restrict the supply from the reservoir
to watering the streets, supplying the
reserves, for irrigating purposes, the
extinction of fires, and for the public
baths.
Mr.J. T. SMITH agreed with the honorable member for Mandnrang ~Mr. Sullivan)
that the Bendigo "Vaterworks Company
were entitled to justice. To that extent
he went, and no further; but he hoped
that honorable members would see that
justice was clone. It was humiliating to
hear the Government at.tack the company
for not having clone what they undertook
to do, considering the enormous amount of
public money which the Government had
themselves wasted ill connexion with
water supply works. If the Government
undertook to supply Sandhurst with water,
the company were entitled to have their
works purchased at a reasonable sum, and
he believed that they would. be disposed to
submit to the arbitration of the head of
the Govel'llment.
The committee divided on the question
that the words" and laying pipes ii'om the
Spring Gully reservoiL' to t-;nndhurst"
stand part of the first itemAy~
20
Noes
)7
Majority against the amendment 3
AYES.

Mr. Bates,
" Blair,
" Burrowes,

" Burtt,
"
"
"
"
"
"
"

Evcrard,
:Francis,
.J ohnstonc,
Lobb,
Longmore,
Mackay,
MacPherson,

I Sir.T. McCulloch,
Mr. Michie,
,. Patterson,
" Ramsay,
" G. V. Smith,
" Sullivan,
" Vale.

Tellers.
Mr. Kitto,

" ·Wilson.

Appropriation Bill.
NOES.

Mr. Berry,
" Cohen,
"

Gillic:s,

"

Humffray,

" Jones,
,. Langton,'
Capt. Mac Mahon,
Mr. McLellan,
" O'Grady,

Mr. Russell,
" J. T. Smith,
" Stephen,
" Stutt,

" Thomas,
" Watkins.
Tellers.
1\1 1'. Davies.

"

'Yalsh,

The schedule, as submitted, was then
agreed to; and the resolution WaS reported
to the House.
PUBLIC WORKS LOAN APPROPRIATIO~ BILL.
A resolntion, passed in committee on
December 8, authorizing the issue and
application of £R,637 28. 9d. fol' salaries,
wages, and contingencies for 1871 (viz.,
£7,900 for water supply and £737 2s. 9d.
for t.he Alfred Graving-dock) undm' the
Public "Vorks Loan Act, 1868, was considered and adopted.
Mr. MACKAY then brought up a Bill
to sanction the issue and expenditure of
certain sums from the Public Works Loan
Account for salaries, wages, and contingencies for the service of the year 1~71,
and moved that it be read a first time.
The motion was agreed to, and the Bill
was read a first time.
The House adjourned at twenty minutes
before midnight.

LEGISLATIVE ASSEMBLY.
Priday, December 16, 1870.
The Boy Adams - Shires Statute - Close of the SessionWestern Railway-Drafting of Bills-Woollen and Tweed
Factories-Starch Manufacture -Welsh Flannels-Cultivation of Hops-Railway Fares for Friendly SocietiesNational Museum - Agricultural Societies -Mechanics
Institutes-Mr. Cobham-Duties on Estates (If Deceased
Persons Bill-Operation of the Land Act-Section 31Government Contractors aud the Dead-Lock-Water
Supply-Public Parks and Gardens-Patrick O'Shanassy
-Mr. Wiliiam Gibbius- Transfers of Runs-Cluues
Bridge-1!:xpenditure under the Railway I,oan ActWater Supply-Public Works Loan Appropriation Bill
-Board of Agriculture Abolition Bill.

The SPEAKER took the chair at half.past
foul' o'clock p.m.

THE BOY ADAMS.
MI'. l\IICI-IIE laid on the table, pursuant
to order of the House (dated N ovem bel'
2), papeed relating to the case of the boy
Adams.
SHIRES STATUTE.
Mr. 'VILSON brought down a message fI'om His Excellency the Governor,
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recommending an appropriation from the
consolidated revenue for the purpose of a
Bill for forming road distl'icta into shires.
The message was ordered to be considered on Monua,y, December 19.

16.J
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WESTERN R.AIL'VAY.
Mr. WILSON laid on the table a report
of the Engineer-in-Chief of Hailways on
the subject of railway extension to the
westward. He observed that honorable
members would have an opportunity of
perusing' the report during the evening
and in the course of the following day
He had given directions that a copy of it
should be made for the purpose of its publication in the newspapers.
Mr. VALE thought it would be fal"
better that the report should at once be
plaeed in the hands of the Government
Printer, in order that copies might be distributed in the ordinary course.

CLOSE OF THE SESSION.
Sir J. McCULLOCH moved the suspension of the standing orders in order to
enable the House to meet on Monday next.
He trusted that no opposition would be
offered to the motion, because it was very
desirable that those items of the Estimates
which llad not yet gone through committee
should be passed without delay. It was
not possible to name the day upon which
Parliament would be prorogued, because
DRAFTING OF BILLS.
almost everything would now depend upon
the progress that was made with the bU!:liMr. McKEAN asked the Attol'l1eyness of the country in another place. The General wilen the information which he
Government were most ftllxious to give asked for with reference to the fees paid to
ample opportunity for a full discussion of counsel for drafting Bills, &c., and which
the measures that were before t.he Legisla- by resolution of the Honse (passed on Not.ive Council, and especially the Wines, vember 16) was ordered to be produced.
Bcer, and Spirits Sale Statute Amendment would be laid on the table?
Bill.
Mr. MICHIE said that he would give
Mr. LONGMORE observed that the the matter his immediate attention.
ohject would be as easily attained if the
House were to meet in the ordinary (;ourse WOOLLEN AND TWEED FACTORIES.
on Tuesday.
Mr. VALE had no objection to stay till
Mr. DAVIES asked the Treasurer
any time of the morning to suit the con- whether it was his intention when distrivenience of the Government, but he buting the amount voted in aid of local
t.hought that it would be unfair to absent indust.ries, to take into consideration the
mem bel'S to ani ve at any such resolution claim of Mr. J ohu Woods, as the origina.tor
us that proposed, because it might pre- and promoter of woollen and tweed factojudice their position, seeing that they prob- ries in this country?
The honorablo
ably went away under the impression that member said that there could be no doubt
no business would be taken before Tuesday. that the gentleman referred to in his quesSir J. MvCULLOCH pointed ont that tion was the int.rodu('er into Victoria of
the necessity for the proposed sitting lay this important industry, and he first started
in the fact that the Appropriation Bill his manufactory at Geelong. AIthvllgh
could only be moved forward a single stage unfortunately it resulted in nothing but
ut a time, and it would be difficult to bring loss, his services to the country were most
the session to a close during the ensuing vaillable, and had not been recognised by
week, unless the House sat on Monday for the Government.
the purpose of passing those items of the
Mr. FRANCIS replied that the claim
Estimates which remained to be dealt of Mr. "Voods in respect of the enterprise
with.
referred to in the question had already
Mr. HUMFFRAY thought that if the been considered and dealt with by the
question were determined at once no incon- Government.
He thonght the ilouse
venience would be felt by country mem- would agree with him in feeling that the
hers, who would be informed of the change claim had been dealt with not illiberally
by the morning papers.
some years ago.
Confirmatory of' his
The mot,i0n was agreed to, and the statement he held in his hand a report
standing orders having been suspended,
that he had received from the Customs
Sir J. McCULLOCH moved that the department, from which it appeared that
House at its rising adjourn until Monday, no less a sum than £ I ,500, which was
December 19.
originally voted 3S n reward for the first
The motion was agreed to.
woollen or tweed fabrics manufactured in
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this colony, had been paid to the Victorhn
V\T oollt'n and Cloth Company at Geelong.
Some time ago :\11-. 'Voolis, who had sent
in his chLim to the Govermnent, had accepted £50 ill set tlemcn t of it.

Friendly Societies.

CULTIVATION OF HOPS.
Mr. F. L. S:\lYTH called the attention
of tho Trcasnrer to a claim that he had sent
in Oll behalf of Mr. Charles Barton, of
Gippsland, for a portion of the reward
fund to which thn.t gentlemall was entitled
as the sllccessful cultivator of hops in the
district referred to.
M ... FRANCIS said that no such claim
llad reached thQ Government. If the
honom1Jle member would inform him wll8ll
and through what channel it was sent", he
would inquire into the matter.

STARCH l\JANUFACTURE.
l'fr. FARRELL cn.lled the attention of
the Treasnrer to the applicatioll of ~1es8rs.
Tllompson and Co., stareh mannfactllrcrs,
or CastlemaillC', for \l, portion of the grantin-aid to new illtlnstries, voted for 1870,
and asked when the vote would be c1istribnte<l? The honorable member said
that so far as he llad leal'lleu this was the RAILvVA Y FARES FOR FRIENDLY
SOCIETIES.
first illstance in which starch of a saleable
Mr. vVHITEMAN called the attention
kind had been mnnnfacturcd in this colony,
and plaeed upon the market of such quality of t.he Minister of Railwa.ys to the charges
made to tho Fri"cndly Societies fur excurliS enabl(:'d it to compete successfully with
the imported art icle, which it wns rapidly sion tickets from Sandhurst to differellt
sllperscding both on account of quality stations on the Victorian rail wap, nnd
pointed out some discrepancies in t.he rato
and price.
Mr. FllANCIS replied that when in charged to different bodies availing them] 866 a commission waS appointed by the seb'es of such tickets. IIe also asked the
Gorernnr to consider alld report upon Minister of Rai·lways whether ho would
sneh claillls as this, one of the conditions fix the rates more in accordance with
lmposed ",a~ that rewards should under no j llstice to ench society? The honorable
circu IIIstances be given to other than the memborexplained that the various Friendly
first promoters of new industries. A claim Societies were in the habit of making
for tho manufactU\"e of starch had already picnics along the line of railway at
be on made, r("!cognised, and discharged. different places. It appeared that the
He did not see how two persons in suc- railway authorities charged the Foresters
ceeding years conld, under such a condition, of Sandhurst at the rate of Is. 3d. per
be the proper recipients of a new inc1115try head for adults, and IOd. per hend for
reward, and therefore, it would be im- children, for excursion tickets to Ravenspossible that the present claim could be wood, which was a distance of twelve
favorably considered, unless the House miies, whilst members of Temperance a.nd
thought fit to issue new conditions.
other societies could travel to Harcourt,
a distance of eight miles further, at a
'WELSH FLANNELS.
charge of 3d. extra, for adults, and 2d.
MI'. JONES called the attention of extra for children. It was looked upon
the Treasurer to a recent addition which by the Foresters as a great hardship,
had beell made to the list of novel colonial which he hoped the Minister of Hailways
industries in the shapo of the vVelsh would see his way to removing.
~fr. vVILSON said that, if any injustice
flannel that had been m:lllufactured by
1\11'. Moses Shiels, of Sebastopol. He was was suffered, he would be most. happy to
informed thnt the flannel in question was see what arrangements could be made fol'
evon superior in quality to the imported remedying it ; at all events, the Foresters
article, He desired to Imow whether an could be carried to Harcourt at the sa.me
opportunity wonl(l be nffurded tile manu- rates as wero charged to the members of
facturer of showing the vaille of his the othel' societi~s. There was only very
flannel; and, if so, when the claim would limited accommodation at Ravenswood,
1)0 considered?
and it would cost more to extend it than
Mr. FRANCIS, in reply, said that t.here the traffic would be worth, because it
hnd alrc:uly becn a Will of £1,500 awarded was merely a holiday afihir, and the
for the first woollen fabrics manufactured , rates of' fare between Sandhurst and that
in the colony, and that the flannel referred stat.ion had been reduced to the very lowest
to would ouly be dealt with as coming point..
within the class of goods to ",I.ich tiJut
MI'. FARRELL said that he had rerowanl referred.
ceiyed a letter from the secretary of tho
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Temperance Society of CastlemainE', requesting him to use his influence ill getting
It speci.al train put 011 for the conveyance
of the members of the societ.y and their
families from that town to Harcourt. He
flsked the ~1inister of Hailways whether
he would be inclined to accede to such a
• request, and make the fare as reasonable
as he could? He (~I r. FaiT ell ) felt that
the Government ought to encourage outdoor recreations by every means in their
power.
Mr. WILSON replied that a deputation
had waited upon him that day, and he had
told them that, although all the special
trains were engaged during the holiday
time, t.he best possible ai'rangements would
bo ma.de to meet their wishes.
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would have come to its share, had a redistribution been possible. He hoped that
library would receive its due share of consideration this yenr.
Sir J. :\lcCULLOCH said that the vote
in question was now aVfLiluule, and had
been so for some days past. Whilst he
regretted that any delay had taken place
in the distribution, he desired to explain
that it was entirely owing to the fact ot
the institutes themselves having neglected
to send in the requisite returns, and he
had to write to them frequently before
they at length did so. He woald be in :t
position to make the distribution of the
vote on Tuesday. He would bear in miud
the case of the Ballarat East institute, a.nd
would endeavor to do justice to that as
well as to the others.

NATIONAL MUSEU:\L
l\,IR. COBHAM.
Mr. ""VHITEMAN asked the Chief'
Secretary if there were any objections to
Captain MAC MAHON movcdthere Leing laid upon the table of the
" That there be laid upon the table of this
House, before the Supplementary Esti- House the report and proceedings of the board
mates were considered, the correspondence late)y appointed to inquire into the charges
brought against Mr. Cobham, superintendent of
which had taken place between the Trus- police of the 'Yimmera district."
tees, Professor McCoy, and himself relaThe motion was agreed to.
tive to the conduct of the National
Museum?
DUTIES ON ESTATES
Sir J. McCULLOCH said that there
OF DECEASED PERSONS BILL.
would be no objection to the production of
The resolutions imposing duties and fees
the correspondence, although it was not on the estates of decea8ed persons, passed
yet completed.
in Committee of 'Vays and Means on the
previous evening, were considered and
AGRICULTURAL SOCIETIES.
adopt.ed.
Mr. CONNOR asked the Chief SecreMr. :\UCHIE brought in a Bill entitled
tary what amount the Government intended
"
A
Bill to enforce find collect duties on
to distribute amongst the different agricultural societies of the colony during the estates of deceased persons," and movecl
] 871; and whether it ·was intended to that it be now read a first time.
The motion was agreed to.
distribute the vote ou the same principle
The Bill was then read a first and seconcl
as that of the present year?
Sir J. McCULLOCH replied that there time, and committed.
Mr. HARBISO~ expressed the hope
was £2,000 placed on the Estimates for
the purpose indicated for the service of that unless the principles and objects of
the first half of the coming year, and tha.t the measure were to be explained, its conit would be distributed on the same prin- siderat.ion would not be proceeded with at
present., seeing that honorable memuers
ciple as the vote of this year had been,
had not yet had copies distributed amongst
MECHANICS' INSTITUTES.
them.
1\11'. MICHIE said that if honorable
Mr. JO~ES called the attention of the
Chief Secretary to the vote in aid of 1\-1e- members would allow him he would as
chanics' Institutes and for the purchase of shortly as possible explain the objects of
books, Rnd asked when it was probable that the Bill, which were very simple; for in
the vote would bc ready for distribution. order to increase the revenue by its operaHe admitted that he 'asked the question tion much of the elaborate machinery
directly in the interest of t.he free library of which belonged to Acts of a similar char ..
Ballarat, because that institution last year, acter that had been passed by the Imperial
owing to some mistake in the distribution PfI,l'liament, as well as that of New South
of the vote, got considerably less than Wales, had been dispensed with. The Bill
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prodded that there should be duties paid of Mr. Br.odie's pamphlet the principle had
on all, the estat.es of deceased persons, recci~ed universal concurrence both at
whoLlier real or personal, acconling to the home and throughout the United States of
mtes mentioned in the schedule to the America, as well as in every country where
Act, namcly, after deullcting all debts 1 per Britisb law was administered. The prinCCllt on all estates of and under £1,000 ; ciple of t.be measure being un extension of
from £l,OnO up to £5,OCO, 2 per cent, ; the propositiolJ of the probate duty, it mnst
exceeding £5,000 and up to £10,000, 3 per oe regarded, in every case, in the first
cen r..; exccccling £ 10 000 ancl up to instance, as a debt chargeahle on the estate;
£20,000, 4 pOl' cent.; and 011 all estates jnst exactly as if it were an ordinary
above £20,000 in value, 5 per cent. Now, debt for goods sold and delivered, and
indepcndent of the income which the Go- made a first charge on the estate after the
yornment hoped to get from these larger payment of the testamentary and other
sources, there was something to be expected similar expenses. So that when an exfron1 the smaller estate!", upon which, how- ecutor applied for probate, or in the case
ever, care mast he taken that it did not of' intestacy for letters of administration,
fall too heavily, the probate duty now in according to the rates fixed by the schedule
force being felt as :L great strain upon the the estate would be taxed and the tax paid
HlIlali estalcs. For installce, an application out of the personalt.y, and the estate would
hcillg made for probate in an estate wOl,th then pass to the different persons ent.itled.
£150, or nlly slIch sma.! I alllount, there He had Leen asked how the Bill would
would, in addition to the prohn,te duty operate in tIJe case of a legacy of £500
payaLle 011 it, Le the IJill that the profes- or £ 1,COO being left to a particular in:-;ional ma'l was entitled to bring in, and dividual, and whieh events proved was
whiell, gCllCmlly speaking, amonnted to not realizaLle. ] t was known that wills
somctllillg like £14 or £15; so that", ill were sometimes very singularly made, alld
mldition to the proLate duty, it was found that money could not be paid to the lega:L gricyon::; tax on such small estates. Thus,
tees because a number of unexpected
olle of tile main objects of the Bill was to debts came pouring in which absorbed
:t~)oli::;h the hanlsllip which those interested
the legacy. Very imaginative men somein small estates laLourcd uuder, of having times made entirely fanciful wills, and
to pay iu this way as much as those who that would in snch cases be the resulthad to administer estates of some thousands after the deLts were liquitlated, there were
in value. Under the machinery of this Bill no funds for the legatees. I f the exet he proLate tIu ty payable on any estate under cutors in sueh a case paid the dnty, the
£1,000 would be only 1 pel' ceut. whethel· answer would be precisely the same as
rcal or pCl':ional, or real and pcrsonal, alld in any other case where there had been
ill 110 case could it exceed that amount, so many deLts left by the testator and the
hecause there was a clerk in the office of creditors cOl1ling in first took what there
the Master-in-Equit.y who gave a receipt was, the legatees remaining unsatisfied.
whieh was ill the nature of a guarantee By the operation of' this Bill, which prothat the amount fixed by law covered all posed to treat the duty as a debt first
expenses incidental to the process. 'Yell, payable by the estate, any objection of
this small tax would sC(1,rcely he felt, and that. uat ure would be got rid of. Then
ill that respect alone the present Bill would power was taken in clause 5 to frame such
be found to work very advantageously. rules as might be deemed necessary for
This tax was not like all ordinary tax, giving effect to the Bill. Of course those
wl'tero a deduction was made from the rules must be consistent with the general
means that a man was earning or from provisions of the Bill, and honorable mempropcrt.y that was alren,dy in his possession, bers might rest satisfied that they would
hut it was a deduction from something be framed with a view to the convenient
that had not yet come into his possession, and economic working of tile measure.
alld thcrcftlre it could scarcclv be looked The Bill provided that when probate or
npoll as a grievance. TI~EI]£~ple had letters of administration were applied for,
heen ,"cry satisfactorily worked ont in nn aceollnt of all the real and personal
othcl· countries.
The subject had Leen estate should be -rendered to the Mast.erin-Equit.y. The statement must be verified
nio~t ably dealt with by 1\1 r. Brodie, a
L:llTister, whose comments were spoken of eitiJer on oath or by a statutory declarawith gn.>at. approbation in one of the works tion, and of course any attempt to deceive
of :\11'. Mt.:Culloch. Since the publication with a view to escnpe payment of the
JJir. ]iicMe.
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proper amount of duty would be visited
by certain penalties. All esta.tes brought
under the administration of the Curator
of Intestate Est,ates wonld be excluded
from the operation of the measure. Honorable members would find there was very
good re:1son for that.. The Act nnder
which the Curator of Intestate Estates
performed IJis du ties provided that all
estates brought under his pun-iew should
be charged, in the aggregate, 7~ per cent.
-5 per cent. going to the office oi', in
other words, the revenue, and 2b. per cent.
to supplement the curator's salary; so
that it would be unjust, especially as the
estates that went into the curat.or's office
were generally small, to add to the 7t per
cent. the duties imposed by the present
Bill. (Mr. King-" 811ppose t.he estate
amount.s to £1,000 01' more?") If the
estate amounted to £ 100,000 he thought
it would be unjust to charge anything
more than the 7~ pel' cent. The Bill contained a provision for a return of duty
when it should appear that too much duty
bad been paid. . It frequently happened,
after probate was taken out, that a number
of claims, not anticipated by the executor,
came in, owing probably to the circumstance that some people were lax in collecting their debts. Now in the event of
un executor paying duty under the Bill on
an estate supposed to amount to £ 10,000,
and of cla.ims afterwards coming in and
reducing the value of that estate to £5,000,
the duty on £5,000 would be refunded.
The duty was p:1yable only upon the Het
amount realized nfter deducting all encumbrances, mortgnges, liens, and charges.
The 19th clause provided th:1t all voluntary settlements or dispositions of property matle after the measure came into
operation, to take effect after the settIOl"S deat.h, should be treated as ordinary
wills. However', from the operation of
the clause would be excluded settlements for a valuable consideration-under
whieh head came ante-nuptial settlements, marriage being a valuable consideration-and cases of property coming to the
wife after the marri:1ge l'ehttioll had
accrued. These were the chief provisions
of the Dill, which was simple both in its
principle and machinery. The measure
would subserve·one important purposE'. It
would extract from a number of wealthy
persons, of whom he desired to speak with
all respect, some reasonable contrilmt.ion
towards the expense of governing the
country.
He entertained no feeling of
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envy or ill-will towards those more fortunate colonists who were enabled to enjoy
the luxuries and elegancies of home life
through the large incomes which they derived wholly or partially from their properties in the colony; but, at the same
time, it was t.he fact that they contributed
lit.tle, if anything, towards the expense of
the Government which protected that propertv.Therefore it was not unreasonable
tllfl,t" such portions of the estates of these
persons as might be in the colony should
be subject to the operation of the Bill. In
the case of an absentee colonist dying,
leaving renl or personal property in the
colony, some represcnt:1ti\'e here must take
out letters of administration, and the property, whatever it might be-whether land,
bank shares, or anything else-would be
properly chargeable with the duties imposed under the Bill. He believed the ,
persons affected would admit the perfect
reasonableness of the proposition.
His
impression was that they dill not wish to
escape from their fail' share of taxation;
at the !:iame time it was not to be ex pected
that they would Yolllntal'ily rush forward
to t:1X themselves. That was not in human
nature. As the colony advanced in wealth
and population, the investments made in it
by residents in older countries would no
doubt increase, and it was only reasonable
that the holders of those investments )
should contribute something towards the
expenses of Government. The Bill had ,I)
been framed to meet every possible exigency, and he believed tlmt in practice itt
would be found to be n, useful and perfectly
unexceptionable measnre.
Mr. LANGTON observed that, as he
had shown some intercst in the introduction of a measure of the kind, it would
seem rather ungracious if he offered nny
unfavorable criticism on the Bill 110W
under consideration. He had long desired
the introduction of a system of taxation
which recognised the principle that men
should contribute towards the expense of
the Government under which they lived
somewhat in proportion to their means.
The system of taxation hitherto in force
entirely disreg:1rded that \'ery wholesome
principle. Taxes had been levied solely
on consumption, while property, which
grew in value year by year as the colony
grew, bad not been required to contribute
anything at all to the revenue. Therefore
he rejoiced that such a measure had been
submitted. One ohjection which he had
to the Bill was that it seemed to press
p
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ra tll(:' l' hardly upon wi ve~. In England,
the widow paid no legacy duty at all.
She was regarded not as succeeding to
property, hut as continuing in the enjoyment of what she had previously enjoyed
in common :with her husband; and that
fact did 110t appear to be sufficiently regarded in the present measure. He was
considerably relieved on hearing, in conversation wit h the Attorney-General, that
us fn.r :IS estates under £ 1,000 were C011cerned, there would be a positive' gain by
the Bill to all the parties interested. The
Att.orney-General proposed to provide
such machinery tllat the expen3e of taking
out probate 01' letters of administration
would be so considerably reduced that the
total payment under the Bill, in respect to
small estates, would be not much more
than half of the payment under the existing system. So far theil, the Bill would
be a clear gain to parties interested in
small estates. But take the case of another
class-the class described in England as
the poorer of the middle class, upon whom
very often the difficulties of life pressed
as hardly as upon any class of the community. Take the case of a man who, by
his industry, was able to earn from £300
to £500 pel' year, who managed to insure
his life for £1,000 or more, and who, in
this way, and by investing his savings in a
little property, left an estate worth perhaps
£2,500. Do the best the widow possibly
could, she would not have at her command
half the means which she had during her
husband's lifetime. And yet, when her
means were suddenly reduced by one-half,
and when she was called upon to meetdoctors' bills, funeral, law, and other nnusual expenses, the State called upon her,
unuer this Bill, to pay another £50. 'Why
nearly the first year's income would thus
be swallowed up. That appeared It substantinl hnrdEhip-one to which, much as
he de::iired to see the Bill pass, he hoped
the committee would address itself seriously. But thi:3 was not all. The Attorney-General had made a remark which
raised a fresh, :lnd apparently more serious
objection.' The honoraLle amI learned
gentleman said the duty was to Le regarded as a debt paid out of the body of
t.he estate before it was distributed. (Mr.
Michie-" I said it must be regm:ded as
any ot.her debt.") Therefore it would not be
deducted from the legacies. "Vhat would
be the effect of that? Here was an estate
of £ 10,000. The legacies amounted to
£5,000, and the remainder was to go to
M1 .. Langton.
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the wife, or perhaps a nephew. The legacies would be paid in fnll, and the whole
duty (amounting, at three pel' cent., to
£300) on the £ 10,000 would be taken ou t
of the balance. As fHr as he could ascertain, there was no provision in the Bill
enabling executors to deduct anything
from the legacies; and he thought the
matter was one to which the committee
should seriou~ly address itself.
Mr. McKEAN concurred with the remarks of the honorable member for West
Melbourne (Mr. Langton) as to the unfairness of requiring the duty to be paid out
of the residuary portion of' an estate.
With regard to the 19th clause, that provision seemed to anticipate that no settlements would bo made and executed in
escrow, to take effect before the settlor's
death. But many settlements were made
to take effect before death. It was a
matter of notoriety that estates involving
some millions had already been disposed of
in this way., by deed executed in escrow,
and ready for registration; and those
estates would escape the liaLility imposed
by the 19th claus£', if that clause passed as
it stood.
Mr. VALE said he was very glad the
Bill had been brought in, though he was
afl'n.id that it was not likely to receive the
full consideration which it required, and
therefore there was the danger of tho
House, in its haste to recognise a very
good principle, carrying through a measure which, in some of its benrings, would
be bot.h unfortunate and unsatisfactory.
He thoroughly agreed with the remarks of
the honorable member for West Melbourne
P11'. Langton) as to the hardship-pal'ticularly in the case of a widow left with
moJerate means-of the duty forming a
preferential claim on the estate to Le paid
at once; and it struck him that when tbe
property went to children or other neal'
l"elati ves the duty should be on a lower scale
than when the property went to strangers.
He considered that there should be some
modification of the Bill in that direction.
He was satisfied that the Government, in
preparing the Bill, thoroughly intended
that tbe amount shonld be charged on each
beneficial interest conveyed by will or by
ln.w, and that the 'whole duty on an estate
should not be a charge against the special
interest of tbe legatee to whom the remainder might be bequeathed. He hopeel
tl:e committee would be fUl'Ilished with the
fullest information as to the way in which
it was prol)o~cq to ~l~al with t.he estates of
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colonists who died abroad. He considered
t.hat any person in the colony holding
shares or othet· property in trust for persons absent should be bound to declare to
tho Master-in-Equity the value of the
property so held so soon as he was in
possession of intelligence of the death of
the rightful owner.
Unless something
of the kind were done, there was nothing
to prevent property left by an absentee in
the absolute control of a friend beiilg
cleared out of the colony, with the result
of the State' losing its rights. Wi th
rcgard to the clause which provided that
duty paid in excess should be returnable,
it would be necessary for the commit.tee,
when they came to tlmt clause, to define
on what value the duty was to be paid.
"Tas the dut.y to be paid on the value of
the estate at the time of the death of the
testator? If so, the entire propertyland, houses, shares, or whatever it might
Le-should be valued immediately. If
that were not done the estate might fall
ill value, and then there would be a claim
for rebate. 111 the case of an estate left
for the benefit of a widow, with succession
to the children, he intended to ask the
Attorney-Geneml, at the proper time,
whether, instead of making the dut.y a
first charge on the estate, it wonld not be,
possible to make an annual charge on the
widow's interest., and take tbe duty on
the capital when it was transferred to the
children. That might remove, to some
extent, the objection mised by the honorable member for West Melbonrne. He
considered that all property should fairly
come under the operation of the Bill; at
the same time, he desired to see as much
freedom from taxation as possible extended
to that class of the community which undoubtelUy, in the course of t.heir daily life,
paid a very large share of the bm·then of
taxation. He did not see how the exaction
of a duty of one per cent. woulcllessen the
charger.; on administration find probate.
lIe had t.hought for many yeal's that it
would be yery desiraLle if tbe means by
wLich control of small estates was given
to executors and administrators could be
materially simplified. He did not see why
the taking out of probate or letters of
administration should furnish occasion for
the payment of fees to junior barristers.
A simple application to the County Court
01' Police Court, accompanied by proper
securities, would be sutlicient. I-Ie was
altogether at a loss to understand, wben
the most _valuable properties might Le
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transferred in a very simple way under the
Transfer of Land Statute, why, if a man
died, his estate, in most cases a small one,
could not be administered without the employment of a solicitor in the locality, who
had to retain the services of a solicitor in
Melbourne, and a junior barrister, to transact what, after all, was a matter of form.
If all this were rendered unnecessary, the
Attorney-General would confer upon small
estates an advantage which would fully
cover the charges imposed under the Bill.
Captain MAC MAHON observed that,
since the debate commenced, he had been
called upon by one of his constituents to
urge upon the committee to trr.at tId:;
matter with much more deliberation than
it seemed likely to receive. At the first
blush the duty imposed by the Bill on au
estate of £20,000 appeared to be moderate;
but that estate might have to be divided
between a widow and perhaps ten Ol'
twelve children, and in that event would,
after all, provide for each but a poor start
in the world. Now the duty on £20,000
as provided for by the Bill, would be
£1,000, but there was no reason why the
State should recei \'e so large a sum as
that without giving anything like an
equivalent in return. In England, the
duty was regulated according to consauguinity. This was the scale" To a child or parent, or any lineal descendant or ancestor of the deceased, I per cent.
" To a brother or sister, 3 per cent.
" To an uncle or aunt, 5 per cent.
"To a great-uncle or grca,t-aunt, 6 per cent.
"To any other relation, or any stranger in
blood, 10 per cent,"

There the widow was entirely exempt
from duty, and the duty which the children had to pay was very small. Here,
particularly in the case of a large estate,
a very large duty would have t.o be paid.
Under these circumstances he would suggest that the discussion of the debatable
portion of the Bill should be deferred until
Monday, so that honorable members might
have the opportunity of gathering information as to how the proposals of the
Govemmen t were I ikely to operate.
Mr. STEPHEN regarded tbe Bill,
which had been curefully drawn, as a step
in the right direction. At the Eame time
he thought it a qnestion for consideration
whether the Legislature should a,gree to a
legacy dnty, whieh the honorable !lnd gallant member for "Vest Melbourne appeared
to advocate, or to a probate duty, which
would be imposed on the whole estate. It
struck him that the duties proposed by the
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Bill increased at a rapid rate, but that
would be a question for the committee to
determine when they came to consider the
schedule. There was one suggestion as to
the machinery of the measnre which he
hn,d to offer, and which he thought, if
adopted and carried in to operation, would
confer a boon upon a great number of
people-people interested in estates which
had come into a court of equity without
any occa,sion whatever. The Rill proposed to tax both real and personal estate.
The difficulty of imposing a duty upon
rea.l estate would be obviated by providing thn,t in all cn,ses-not merely the
exceptional cases introduced by the Act
No. 230-real and personal estate should
vest as assets, for the payment of debts,
in the executor or administmtor, n,s
the cnse might be. It was a very simple
alteratioll, and yet it was one which would
make unnecessary a very large number of
the eqnity suits which had been pending
dnring the last few years in the Supreme
Court. Real estate had been, ever since
the passing of an Act in the reign of
George III., available for the payment of
debts t.o the same extent as personn,l estate
in all the colonies. But in consequence of
1here Ilot being in force h(>re an Act which
was adopted in India years ago-a mere
declaratory Act-ren,I estate was not
placed in the hands of executors aud administrators, bnt remained as n,ssets in
the hands of the heirs or devisees, who
might be infants, and who therefore could
not sell the estate or provide for the
payment of debts. That difficulty was
found to exist many years ago in India,.
nnd it was got over by the passing- of an
Act, which deelared that all real estat.e
should be not only assets for the payment
of debts, but aS3ets in the hands of the
executor or the admillistrator. The consequence was that if n, man died indebted,
with little personal estate; but ample real
estate, the real estate might be sold as conveniently as a personal chattel for a term
of years. This course, with regard to the
n,dministrntion of real estat.e in all cases, was
the only suggestion of the Chancery Commission of 1852 which was not adopted;
and the only reason it was not adopted was
that the House of Lords was, at that time.
exceedingly unwilling to interfere', in any
way, with the law of real propert.y. Now
the Legislature of this colony had passed
the Act No. 230, which "was commonly
supposed to abolish the law of primo~
gelliture. It did so partly, but not
Mr. Steplten.
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entirely. It provided that, in all cases
where a person died without making a
will, the Supreme Court might grant a
rule for the administration of the real
estate, and, when that rule was granteu,
the real estate was converted into a sort
of personal est.ate, by a fictitious sale for a
term of years, and then ,vas divisible among
the widow nnd the next of kin as personal
estn,te. The question involved a great deal
of difficulty, which had had to be dealt
with in various equity suits since the Act
passed. The real estate might be largely
indebted; it might be mortgaged; and a
question might arise between the mortgagee, who wanted to realize, and the
ot.her creditors. Then there was the case
of a man dying indebted, and leaving
personn,l estate, and a small amount of
freehold estate. According to law, the
real estate could be made liable for the
payment of debts only by an equity suit,
which must be brought against not only
the administrator but the heir-at-Iaw. If
the estate was insolvent, no one took the
trouble to obtain a rule to administer
it. A practice adopted by Mr. Justice
Molesworth in some cases was to make
defendant a nominal infant heir-at-law.
A solicitor was appointed as nominn,l
guardian, and, as he could not admit anything, the case WEnt on at gren,t length,
and enormous costs were incurred in
obtaining payment of the intestate's debts.
He would mention a case in point. Two
brothers had gone on for some time in a
loose sort of partnership, when one of them
died, and accounts llad to be wound up
between them. It then turned out that
the purchased land, or pre-emptive section
-the real estate-was vested in an infant,
who, under the present law, had no beneficial int.erest in the estate. Under those
circumstances an expensive equity suit
became necessary, but that wonld have
been obvifLtecl had the law provided that
in every cn,sc-whet.her a case of will or a
case of intest.acy-t.he real estate should
Le dealt with as for a term of years, and
vested as assets in the hands of the personal representative. He agreed with the
snggestion of the honorable member for
Collingwood (Mr. Vale) that, when taxes
ware imposed upon the people, all unneceeswy expense should be avoided. He
did not see why it was necessary for applicntion for pl'ol:ate to be made by professional men, in the County Court, and on
Thursday in the Supreme Court-except
in some special cases-when probate could
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be obtained fl'om the registrar in chambers sU3taill through neglect; but the supposias it was in England. There was anot.her tion was a complete fallacy. In oue or
suggestion which he had to make. The two cases attempts had been made to
House was imposing, for the first timr, a compel sureties to recoup losses, but the
heavy tax in the nature of a probate duty attemptshad ended infa,ilurewith oneor two
upon all estates, real and personal; and, exceptions, which ended in a compromise.
while doing this, it might do something The purpose of having sureties 'would be
which to large estates especially would fully ans'wered if the security was not
be a great boon, and from which nobody required to exceed £5,000 as the maximum,
but a very wealthy class of persons could and never required to exceed the actua.l
suff!:'r. He should be sorry for an)' persons amount of the estate. If a clause to carry
to lose t.heir legitimate gains, but the gains out this ohject were introduced, a private
he was 110W referring to were accidental tax would be taken off' at the same time
rather tlutn legitimate. When administ.ra- that a public tax was imposed, and, as to
tion was granted, the Supreme Court was that public tax, he concurred with the
obliged, by the existing law, to exact Attorney-General that people with small
security. There must be two sureties, estates would benefit by it, while people
who had to enter into a bond for an with larger estates would not ha.ve to pay
amount double that of the estate, and to much more than they had to pay at
swear that they had property of that present.
amount. But there were few men who
In clause 1, words were inserted fixing
conld make ont to the sat.isfaction of tlle the 16th of December, 1870, as the date
Master-ill-Equity that they had nn estate of the commencement of the operation of
sufficient to meet this liability. Take, for the Act.
example, an esta.te of £30,000. If the
Clauses 8, 10, 16, and 19 were postponed
owner died leaving a will, no security was wi thon t discussion .
. On clause 17, providing that no probate
required at all. But if he left no will,
administration could not be granted with- or letters of administrat.ion should be
out security being given by two persons issued without payment of n fee of £5,
to the amount of £60,000 each. In EngMr. RA~.'ISAY suggested that the fee
land it was more common to have friends should be £1. In estates in which the
able and willing to become surety. Here assets were only £20 or £30, £5 would be
that privilege was seldom enjoyed. In a very heRvy fee, in addition to the duty
fact, there were very few persons who which would have to be paid ill all cases
could honestly swear before the Master before probate or letters of administration
that they were worth the requisite were granted.
amount. The consequence was that you
The clause was postponed.
got the suretyship not from a friend, but,
On clause 20, giving the Supreme Court
as a matter of business, from a small a general jurisdiction lludel' the Act,
clique of wealthy men in Melbourne, who,
Mr. HARBISON suggested th~tt, with
if they were paid only 2~ per cent. on the the view to the saving of expense, a.pplisecurity which they gave. would receive, cations shonld be a.llowed to be made to
in the case of an estate of £30,000, some- the County Court.
thing like £3,000.
K ow he saw no
Mr. MICHIE said he believed that the
reason-and he had had some experience cost of administering the Act would be as
in such matters-for requiring security for economical in the ~upl'eme Court as in the
such an enormous amount. No doubt the County Court, if not more economical,
requiring of snreties was advantageous in because the applications nnder it would be
cases where the persons concerned were made by an officer of the Government in
of small means, and did not understand a similar way to whnt applications were
their business. For example, a widow now made by the Curator of Intestnte
administered an estate which was worth Estates.
something under £1,000. She had two
The Bill having been gone through,
friends as sureties who did not charge, but
Progress was reported.
who, by being sureties, had an interest in
OPERATION OF TIlE LAND ACT.
watching that she did ]]ot make away with
SECTION 31.
the estate, or lose it by improvidence or
MI'. GILLIES proposed the following
muladmini5tration. It was supposed by resolutions :-many persons that sureties were compelled
"1. That, considering' the case of the assigns
to recoup any losses which an estate might of licensees under the 42nd section of tL~
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Amending Land Act 1865, jt is, in the opinion
of this House, desirable that they should possess
and enjoy the same advantages and privileges
as are conferred by the 31 st section of the
Land Act 1869, on the original licensees undcr
the aforesaid 42nd section.
"2. That licensees under the 42nd section of
the Amending Land Act 1865 who have paid in
rent the sum necessary to purchase their allotments, but, in consequence of the land being
auriferous, or for other reasons of a public
nature, are at present unable to obtain the feesimple for the same, should in future be charged
a nominal rent only.
"3. That, in the opinion of this House, the
President of the Board of Land and Works
should take such steps as may be necessary to
give immediate effect to these resolutions."

it would be a manifest injustice to deprive then1
of their rights, at all events of those rights
which hao accrued sillce they were recognised
as licensees by the Board of Land and ,\Vorks.
The Government propos(Cd to recognise and
protect their rights from the time that they
themselves were made licensees of the Crown;
but whether they should go further 01' not would
be a matter for future consideratiun."

from the original licensees. The Land Act made
no provision for transfers. There was a large
number of transferees-some 3,000 in fact-and

" With regard to the second resolution referred
to-that the transferees under the Act of 1865,
being subject to ull the penalties of the origillal

Although this statement 'was made by t.he
Minister of Lands on the 8th November
last, on the 21 st of' N ovem bel' he issued a
circular from his depa.rtment, addressed to
transferees under the Land Act, which was
altogether opposed to the views which he
expressed on t he 8th. A gentleman applied to the Lands department for the right
It will be in the recollection of the House
to purchase Ululer the 31st seclion of the
(said the honorable member) that this
Land Act 1869, and, of course, in accordmotion first appeareu on t.he notice paper in
ance with the views of the Minister of
the name of the lale honorable member for
Lands which I have just read, he was
Creswick (MI'. Frazer) ; anu I must express
.iustified in expecting a different reply from
my regret t.hat thq deceased gentleman had
t.he one he received, which was as folnot an opportunity of dealing with the queslows : tion, inasmuch as he had identified himself
" Memorandum.
with the 42nd section licensees for a very
" Department of Lands and Survey,
"Melbourne, Nov. 21, 1870.
long time. It is extremely desirable that
"Mr .•Tames is informed that, in the present
the question raised by the resolutions
should be uefinitely settled one way 01' the state of the law, holders of transferred licences
under the 42nd section of the Amending Land
othel: before the present Parliament expires. Act 1865 are not entitled to the privileges COI1vVe all know undel' what pressure Minis- ferred by the ~lst section of the Land Act 1869.
ters are sometimes liable to be brought in
" A. MORRAH, for the Assistant Commissioner
of Lands llnd Survey."
the middle of a general election on fln
occasion when, as in t.he case to which the It appears to me that this statement is not
resolutions refer, the interests of a large at all in accordance with the spirit of the
portion of the community are at stake. I remarks made by the Minister of Lands
think, therefore, that Parliament ought to on the 8th of November. Again, when
take an opportunity of very clearly ex- at a later periou the honorable and learneu
pl'essing its opinion as to what course member for Dalhousie asked the Minister
ought to be adopted in regard to those of Lands if, in issuing this circular, he had
persons. I confess that I am the more becn guided by the all vice of the law
inclined to press a motion of this kind upon officers of the Crown, the honorable genthe consideration of the House, for the tleman replied that he had fLcted upon the
reason that the views which have been at auvice of the law officers, but that he invarious times expressed by the head of t.he tended to submit the matter again for theil'
Lands department on this suuject are consideration, b~lieving t.hat they would
utterly incomprehensible, hecause they are see reason to alter their opinion. Under
altoget.her conflicting.
The subjcct has these circumstances, I think it is extremely
been brought Lefore t.he I-louse several desirable that the transferees under the
times, and upon nearly every oCCaSiOll 42ud section of the Lanu Act of 1865
there has been some different opinion ex- shoulu know what position they occupy.
pressed by the Minister of Lands in refer- At the present moment they appeal' to
ence to it. This is the answer which the occupy an extremely uncertain position,
honorable gentleman gave in reply to a because the utterance of' the head of the
question asked by the late honora.ble mem
department on the 8th of November is
bel' for Creswick : entil'ely different from his utterance on
"Mr. MACPUERSON quitc agreed with the the 21 SL of N ovcmuer, and also fl'om his
honorable member for Ct'eswick (Mr. Frazer), st.ill later utterance, a few uays ago, when
that it was necessary to do something to protect
the rights of parties who had derived their rights he said-
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them as licensees? If it be asserted that
the department has not accepted rent from
them as licensees, I contend that they have
no authorit.y under the Act to receive any
rent from them, except as licenseeg. In
the circular which I have read, the
M ini:::;ter of Lands informs the holders of
transferred licenses under the 42nd section
Now this sta.tement is quite opposed to
of the Act of 1t:l65 that tbey have no
the principle laid <lown in the official rights under the 31 st section of the Act
circular of the 21st of November, which
of' 1869. ''''hat docs the honorable genI have just read; and, of course, these tleman mean by that? 'Vhat are we to
contradictory statements are absolutely
understand by it ?
misleading to licensees under the 421ld
Mr. ~1ACPHERSON.-I will explain.
section. What has been the position all
Mr. GILLTES.-I shall be very glad
along of holders under the 42nd section?
to
heal' the honorable gentleman'S explaHonorable members are aware that, under
nation; but it appenrs to me that these
the Land Act of 1865, holders under the
42nd section were freely allowed by the unfortunat.e persons, not being possessed
department to transfer t.heir licences. So of any explanation, will naturally suppose
free was that permission, that absolutely that the circular means what it says,
I
on the back of each licence there was a namely, that t.hey have no rights.
belieye
it
is
generally
recognised
t.hat
form wllich enabled the licensee to transfer
Ids licence to some other person, with there is no more valuable class of selectors
than those under the 42nd section-t.hat·
the consent of the Board of Lanu and
,V orks. Not only so, bu t the Board of they are a hard-working, industrious class
Land and Works were regularly in the of men. They are not possessed of very
much capital, but what little capital they
habit of charging a fee of £2 for these
transfers; so tliat the Board evidently had has been expended on their holdings,
and they arc extremely anxious to obtain
acknowledged the rights of the transferees.
the fee-simple of their holdings, where
Moreover, it was almost the universal rule
there nre no objections to its issue on
that intending transferees repaid to the
original licensees not only all the back public grounds. In the Land Act of 1S69
the rights of holders under the 42nd section
licence fees which they had paid, but also
of the Act of 1865 has been very clearly
the survey fees, and the value of their
recognised. The 2nd sectio11 providesimprovements. In fact transferees took
" Ana the board may, to every person holding,
upon themselves all the liabilities of the or at the passing hereof entitled to, a licence to
original licensees, and did all that was reside on or cultivate any lands on any gold-field
necessary to place themselves exactly in or lands adjacent or heretofore dealt with as
being adjacent thereto, n11der the 42nd section
their position.
of the Act ~o. 237, renew and for such purposes
Mr.' l\1ACPHERSON.-How do you issue yearly licences, whether the total amount
thereof be in excess of 20 acres or not, or where
know?
two or more licences have been issued to the
Mr. GILLIES.-I am aware of it as a same person for adjoining lands, one licence in
matter of fact, and from having been at lieu thereof for the land comprised in all or any
the head of the Lands department, al- number of them, until such person shall have
entitled to exercise, and shall have exerthough 1ut for a short tim<.>. I am also been
cised, his. right under this Act to obtain a lease
aware that it was the custom when :1\11'. of or purchase the land helJ by him, unless ill
Grant was in office. In fact., it was the the meantime such licence shall be declared forrule, and t.he contrary was the exception. feited or cancelied by the Governor."
The transferees placed themselves exactly On looking to the 31st section of the Act,
ill tbe same position a,s the original licensees, I find it st.ates thatand the Board of Land and Works have
" When buildings or other improvements have
recognise(l them by allowing the original been erected or made upon any Crownlanlls held
any licence other than pastoral granted
I icensees to transfer to them, and have HC- under
under either of the Acts hereby repealed, and of
cepted tilem in the place of the original li- which land the licensee shall have been in poscensees. The board have regularly accepted session for a period of at least two years and a
rent from t.hese assigns. ("Heal', ilear.") h:\1£-"
If it he true that the department has ac- Now a question arises here whether transcepted rent from the transferees, pl1 what ferees under the 42nd sect.ion of the Act
ground has it dono so if it has not r<.>garded of 1865 are entitled to all the rights which

selectors, were entitled to all theil' privilegesthe Act diJ not say this, nor could he, on his
own mere motion, issue grants to transferees and
allow them the advantage of the payments made
by the transferrers. He had gone so far as to
r~'cognise transferees as licensees from the date
on which they themselves commenced to pay
rent, and to a.llow that rent to go towards the
purchase money."
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would accrue under this section of the Act
of J 869 to original licensees, namely, to
count the time which the original licensees
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I ha'-eMI'.no MACPHERSON.
rights as assigns.

Transferees

Mr. GILLIES.-That is a question in
dispute. I believe there are very good
legal authorities who are of opinion that
transferees have rights as assigns. AI"if it be proved to the satisfaction of the 1hough the Act does not provide for assigns,
board that such buildings or other improve- I believe that their position, as transferees,
ments have been erected or made, and that is exactly the same as that of assigns. But
the licensee bas been in possession of' such lands whether a transferee or whether an original
as aforesaid, and that the conditions of such
licence have been complied with, and if there be licensee is allowed to assign, appears, pracno objection to the alienation of such lands on tically, for all the purposes of the Act, to
the ground of being auriferous or other reasons be a matter of indifferellce. The transof a public nature, . . . . . the licensee ferees were recognised by the departmentas
shall have the exclusive right of purchasing
the allotment on which such buildings or other occupying the same position as the original
improvements have been erected or made, at a licensees, and they are entitled to the same
price to be determined by the board, not ex- privileges and rights. I think it would be
ceeding the upset price of the nearest land sold a gross injustice if the heud of the Lands
by the Crown before the issue of such licence;
and it shall be lawful for the board, previous to department were to attempt to put an exthe purchase of any land under this section, to treme technical construction upon a section
grant to the licensee a certificate specifying the of this kind.
Seeing the course which
amount of rent and survey fees (if any) paid the Legislature has pursued upon the land
by him during the period he may have been in
question for a number of years, I think
possession of snch lands, and so much of the
amount specified in such certificate fur every that it ought always to be the policy of
acre, or fractional part of an acre in such allot- the department to construe liberally all
ment, shall be credited to the licensee ill the sections of the Land Act which have repurchase money of such allotm.ent."
ference to settlement. That was the policy
It appears to me to be n very importnnt of the honorable gentleman's predecessors,
question whether these transferees, who who always acted on the principle that it
have purchased the rights of the original was desirable to give every possible enlicensees, should not be allowed to occupy couragement to bona fide settlers. If the
the f:ame position as the original licensees. presen t Minister of Lands had been at the
Seeing that the department has recognised head of the department in past years, and
the right of original licensees to transfer, had attempted to construe the Land Act
and has accepted the transferees, and re- in the strict way he is now doing, I
garded them as subject to the snme con- venture to say that half the men who
ditions, I cannot conceive what objection have settled on the land under the 42nd
there can be to allow them to occupy pre- section of the Act of 1865 would never
cisely the same position. I believe that have got on the land at all. It may be
is the policy and intention of the Act- that, according to a very strict technical
that the fact of these persons being trans- constrllction of the Land Act., Mr. Grant
ferees 01' assigns, places them in the very had no right to issue more than one licence,
same position as the original licensees up to twenty acres, to anyone selector
themselves. I think it is a matter of under the 42nd section of' the Land Act
great importance that the House should of It;65 ; but whether he acted right or
declare that it is desirable that these wrong, as n matter of fact there has been
persons should be placed in that position, more bona fide settlement under that secbecause many of them, if nllowed to occupy tion than llnder all the other sections of
that position, would be able to obtain the the Act. I· believe that if the present
fee-simple of their land. If they are not Minister of Lands follows the policy of
placed in that position, a transferee may Mr. Grant, and liberally administers the
have purchased from an original selector, Land Act, construing it in the spirit in
sa.y twelve months ago, he mny have which it has been framed, he will do far
repaid to him all the rent paid on account more good than by attempting to const.rue
of' the land, he may have paid for nIl the it in a very strict and tecbnical f:pil'it,
improvements, and continued to pay the because the result of that will be to do a
rent since the transfer took pla.ce, and yet great injustice to persons who have spent
he will not be able to take advantage of their aU in purchasing the rights of original
what would undoubtedly be given to·1 licensees under the 42nd section, and in
original licensees n nder the 31 st section.
making improvements upon their holdings~
have been in possession of the land, and
also t.he rents which they have paid. The
section goes on to say that-

Mr. G#lies.
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No doubt if those licensees are dealt with
in a liberal spirit they will in a short time
greatly increase the value of the land
which they occupy, by making still further
improvements upon it. Many of them
llave already expended all the money they
possess, and if they are not enabled to
obtain the fee-simple of their holdings they
will not be in a position to borrow money for
the purpose of effecting further improvements. I am aware that the Minister of
Lands stated the other evening that he
had granted a concession to those holders
who were unable to obtain the fee-simple
of their land, and enabled them to borrow
money by making an endorsemen t on their
licence to the effect that the licensee or the
transferee, as the case may be, would not
be able to transfer without the consent
of the party who lent the money. But
any successor of the Minister of Lands
may say-" I refuse to recognise this at
all; it is altogether illegal." The security
being, in fact, ofa doubtful character, these
unfortunate settlers will be unable to borrow
money except at a very high rate of interest.
Would it not be much better to deal liberally with the question by at once recognising the rights of licensees under the
31 st section of the Act of 1869? I believe that they ought to possess the same
rights as original licensees possess under
that section. I believe that it was the intention of the Legislature that they should
have those rights, and that in equity they
are entitled to claim them. As to the
second resolution, I am aware that the
Minister of Lands has stateu that, in order
to give effect to it, it will be necessal'Y to
introduce a meaSUl'e to amend the Land
Act; but, so far as I can gather from the
answers which have been given to the
various questions which have been put to
him on the subject, the honorable gentleman has not definitely informed the I-louse
whether he approves of the principle of
the resolution. I would almost conclude,
from his statements, that he is doubtful
whether it is a correct principle to adopt
or not. At all event.s, there can be no
doubt that the policy of the 31st section
of the Land Act of 1869 is that licensees
under the 42nd section of the Act of
1865 should be entitled to the fee-simple
of their allotments, as soon as they have
complied with the necessary conditions as
to residence and improvements. If that
be so, in cases in which it is not desirable
at present to alienate the land, either because it is auriferous or for any other
YOLo XI.-2 P
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public reason, those persons who lIayo
complied with all the conditions which
would otherwise entitle them to the feesimple ought not to be compelled to pay
rent year after year when they have
already paid more than the plH'l:lhaso
money. The Government ought, by obtaining the authority of an Act of Parliament, if necessary, to frame regulations to
enuble persons who ha.ve complied with
the conditions of the Act, and who have
already paid in rent the full purchase
money of their allotments, to continue to
hold their licences at a nominal rent until
the Crown is in a position to grant them
the fee-simple. The feeling on the goldfields, where these persons have located
themselves, is very strong on the subject.
I confess they have a just cause of complaint that some steps have not hitherto
been taken by the Government, for the
purpose of making provision for mining on
private property which would enable them
to obtain the fee-simple of their allotments
without delay. If a measure for regulating mining on private property was
passed, I presume that those persons who
hold land, as licensees, in the neighbourhood of gold-fields, would be able to
obtain the fee-simple of their allotments
at once under certain conuitions ; because,
if this was not so, I do not see what the
real value of a law for mining on private
property would be. If land could not be
alienated because it was auriferous, t.his
prohibitiou would apply to a \"ery largo
portion of the colony, It is llot public
policy that a large territory should be
locked up in that way. If an Act was
passed to permit mining on private property on reasonable and proper conditions,
large tracts of land now OCCll pied by
licensees under the 42nd section could be
perfectly weU· alienated from the Crown.
With respect to the third resolution, I
believe it is extremely desirable that the
House should pass it, in order to distinctly
set forth what its views are upon this
question. No doubt it is the duty of
the Government, and not of a private
member, to take such steps as may be
necessary' to carry these resolutions into
effect. It becomes the duty of the Government to deal with matters involving
important questions of public policy; but,
should the Government delay dealiug
with them, it is the dut.y of the House
to lay down certain principles by which
the Government shall Le guided, and, if
I necessary, to insist that thoy shall iutro-
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duce legislation upon the subject as soon
as possible.
Mr. MILLER seconded the motion.
Mr. MACPHERSON.-Sir, I am not
prepared to accept the honorable member
for Maryborough (Mr. Gillies) as an authority as to the duties of the Government in this matter. I think he comes a
day behind in the affair when he asks the
House to assent to propositions which I,
three days since, on the floor of the House,
practically enunciated myself; that is to
say, I proposed to carry out the law as fal'
as I could, and when I found that I was
prevented by the law from doing what I
considered desirable, I proposed to amend
the law in the usual and proper course.
I proposed to proeeed const.itutionally.
The honorable member, in what I must
say was a most carping and somewhat
egotistical manner, pointed out to me my
duty in the administration of the Act,
pointed out what he considered to be the
meaning of the law, and took exception to
my honorable colleague venturing to construe the Act in any direction which might
not be in accordance with popular opinion.
Referring, in the first place, to one of the
latter statements of the honorable member,
I have no hesitation in affirming that the
policy of the Legislature for years past bas
been, when men got possession of pieces
of land, to keep them upon the land, and
to prevent them by every possible means
from transferring or assigning their rights
in any way whatever. Whether that is a
desirable course' or not I am not now expressing any opInIOn. I know that many
gentlemen who consider themseh"es strong
in constitutional practice have always
stated that it is a most improper thing to
hedge about with restrictions any property,
whether landed or personal property. They
contend that all property should be free
as between buyer and seller; but the Legislature thought fit to declare that, until
certain conditions had been complied ,vith,
110 land taken up by selection should be
alienated from the Crown. No member of
the House would venture to say that the
Legislature would not have prevented selectors under the 42nd section of the Act of
1865 from transferring their licences, if the
opening for doing so had presented itself at
the time that the clause was passed. The
object of that section was simply to allow
a miner to obtain 20 acres of land to erect
a residence on in the district in which he
was mining .. It has settled population on
the lands of the colo11y-1 do not care by
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what operation-and I am" as glad as any
honorable member that settlement has been
promoted under it, and I am prepared to
assist that end as far as practicable. The
honorable member for Maryborough seems
to be entirely at sea as to the legal difficulty which prevents our recognising
transferees or assigns as original licensees.
The difficulty is one of a primary nature.
No licensee under the 42nd section can
transfer his licence or assign it. The
licence is a personal right, vested only for
a year, and no man can transfer that right.
It is not only between transferees and
assigns that the line has to be drawn,
but between transferees or assigns and
licensees.
The circular to which the
honorable member has referred, arose from
the opinion of' the Attorney-General, coincided in by Mr. Holroyd, that transferees had no rights. The department,
anxious to warn all parties who had got
transfers, and to prevent them laboring
nnder any mistake, directed a circular to
be sent to all transferees similar to the
one to which the honorable member has
alluded. At the same time I expressed
an opinion on the floor of the House that
although the Government could not recognise parties as transferees, yet that
from the date they commenced to pay the
licence fees themselves, they were recognised by the Board of Land and Works as
licensees in their own right. I stated that
I was prepared to allow all rights accruing
to them as licensees from the time they
began to pay the licence fees, but that
beyond that the law would not allow me
to go. The case submitted for the opinion
of the A.ttorney-General was merely a
case as to the rights of transferees; and
my honorable and learned colleague gave
it as his opinion that transferees had no
rights. When I subsequently pointed out
to him that, though transferees, they were
entered on our books as licensee:::, the
difficulty was removed, and from that
date they were treated as licensees. The
honorable member for Maryborough has
stated that, as Minister of Lands, he knew
that the original licensees cbimed the rent
paid, and in many cases the valuation.
I think it probable that they did do so;
but at the same time I say that the honorable member had nothing before him
show to any such transactions; dealing
with the papers ill the department, there
is nothing to show that any transferee
paid any money whatever in that direction.
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Mr. WATKINS.-There are hundreds
of them who have paid.
Mr. MACPHERSON.-Now the honorable member for Maryborough also
points out that clause 2 of the Amended
Land Act made prov ision for those very
licensees who obtained transfers.
The
honorable member has misread that clause
if he comes to that conclusion, because it
simply intends to consolidate the licences
granted to one person, as he will see if he
reads the clause attentively; and a most
advantageous thing it is, inasmuch as we
know that without some such provision a
man might be forced to the trouble and
expense of taking out a licence for every
twenty acres of land. The honorable
m'l3m bel' has also said that these persons
should get their fee-simple as soon ali
possible. Now I have no hesitation whatever in saying that there are much larger
objections to the issue of the fee-simple
on the part of the miners than there are
on the part of the Board of Land and
'Vorks; and the honorable member will
find, even in his own district, that there is
scarcely an instance to the contrary of a
vigorous resistance being shown by the
miners to the issue of the fee-simple.
Mr. GILLIES.-My first resolution
does not refer to that at all; it is my
second. In some cases there are no
mining objections.
IVIr. MACPHERSON.-I can only say
that in the majority of such cases there
are; and in some districts I am unable to
allow settlement under the Act to take
place without something like going into
actual opposition with tIle miners in the
neighbourhood. It is only the old quarrel
in a different form. It used to be the
question of the quarrel between the squatters and the selectors, and now it is between the miners and the selectors. In
fact in my office there is a scene of constant conflict between the two interests.
Well, sir, this state of things has come to
such a pitch that my honorable colleague,
the Minister of Mines, has come down to
my office, and with me has endeavoured
to arrive at some plan by which the difficulty may be overcome and the objections
met without going the length of an absolute refusal of the grants to free selectors.
My honorable colleague and I came to the
concl usion that perhaps the best plan would
be to advertise in the different districts,
because there were some cases in which
it was next to impossible to determine
how to act for the best. Well, it was
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decided to advertise in the different dis.
tricts, where the objections were serious,
that such and such parties had applied for
grants of land, and that if no valid reasons
were shown why they should not be
granted, granted they would be. By this
means could be ascertained the amount
of harmony that exists between the two
interests. It is a common thing f01' the
department over which I have the honour
to preside to receive an honorable member
urging that the grant may be made, and
almost immediately afterwards the same
honorable member requesting that it may
not be.
Mr. GILLIES.-You have not received
any such request from me.
Mr. MACPHERSO~.-l do not take
a note of the instances, nor do I know that
the honorable members are always con·
sis tent in th8i1' advocacy. It is much
easier to come to the department and
represent both parties than it is for the
department either to be sat.isfied with or
to satisfy both parties. That is where
the real difficulty lies in dealing with
such matters.
The honorable member
has said that the Government are worthy
of blame because they have not brought in
a Bill to provide for mining on private
property. J can tell the honorable mem·
bel' that if a Bill of that character was to
come into operation to-morrow morning it
would in no degree tend to facilitate the
passing of the fee-simple in one-fourth of
these instances. When once the land goes
into the hands of the selectors it puts them
to so much trouble that it is not worth their
while to obtain it, and as they contend no
selection can take place when the land is pre·
sumably auriferous. I really think I am
wasting the time of the House by proceeding
further with my remarks on this branch of
the argument, inasmuch as I stated the
other night that I was quite prepared to
recognise the rights of transferees as far
as was practicable, and I promised, under
Rny circumstances, to bring in a Bill to
amend some defects which were in the
existing Act. I also said that which I
now repeat, that no harm can arise at
present, except as to the limitation of the
borrowing power, and that it would in my
opinion be desirable rather to make the
best of the defects that admittedly existin the Land Act, than at this late period
of the session hurriedly to attempt their
amendment, knowing as we do that none
of t.hese parties would be disturbed from
their holdings, and that in n. very short
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time another amenoing Bill would have to
be passed.
The honorable member has
alluded to the practice of getting money
ad vanced on the fee-simple, and the <lifficult.y there now is in the way of borrovving
on the security of the licence. Now it is
entirely a mn,ttcr for the persons lending
the money to determine whether t.he security is impaired in value. All that I have
done is to put a notico on the licence
which nets as a warning to the public that
the holder of the licence ha'3 already obtn,ined money upon it. It does not touch
or in any way affect the licensee's right
to the land. It keeps the land, as it were,
within itself, and so far as the Board of
Land and "Vorks are concerned all that it
does is to prevent the licensee going from
one person to another in order to raise
further money on his licence, after it
has Lecome lessened in value by the
extent of the money already advanced
upon it. I have been asked whether I
would allow these licences to be transfen'ed to parties willing to lend money
upon them? I submit that., instead of
boing asked to do that, a simple memorandum of the kind I have described would
equally well protect other parties, and
answer every purpose. It is merely a
notice to tho world that such an advance
has been made on the security, and does
not touch the licensee's interest at all. I
am quite aware that it is not binding, Lut
I apprehend that any Minister of Lands
would think twice before he allowed a
licensee to- defraud the man who had lent
11im money to improve the value of his
Jan(l. It is a matter of policy with the
Minister for the time being. The honorable member has further pointed to section 31; nnd, with reference to that
portion of his argn ment, I have but one
thing to say, ai1Cl that is that it is very
much to be regretted that the concession
of the survey fees was made, inasmuch as
they are never paid to the Govel'l1ment.
They are paid to the contract surveyor,
and I thillk, therefore, that it is to be regretted that the Government have conceded these fees, which never come into
the Treasury. Now, sir, in his second
resolution the honorable member for Maryborough says that in future the licensees
should only be charged a nominal rent. I
quite concUl' with the honorable member
in that view. As I have already said, I
think persons should not be called to pay
further rent after they have paid the full
value of theil' land, which, in the large
Mr. MacPherson.
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majority of case51, would be £1 an acre;
but I am not in a position to remit the
rent. Clause 44 settles that question,
,,,hen it provides for the issue of the
licence subject to the payment of the
licence-fee that shall be approved by the
Governor in Council and set forth in the
licence. There it is, fixed by the law.
But I have gone so far as to say that
although I have no pO'wer to remit the
rent, no interference would take place
with the parties until the Legislature had
an opportunity of doing so. Beyond that
I cannot go. So far as I am concerned,
no action will be taken as against those
persons, although they should p!ly no more
rent. As to the third resolution of the
honorable member for Maryborough, I am
unable to understand of what value it is,
for it declares that, in the opinion of the
House, the Minister of Lands should take
steps to give immediate effect to these
resolutions. Whatever steps I am able to
take according to law, I am prepared and
ready to take, and that on a liberal construction of the law. Beyond tha.t I certainly shall not feel myself at liberty to
give any effect whatever to these resolutions. I shall be quite prepared to bring
in an amending Bill so SOOIl as the next
Parliament meets; and I do not think
either that there exists any necessity or
that it will be at all a right or wise course
to in troduce an amending Bill at this late
period of the session.
Mr. LONGMORE.-It will, I think, be
within the recollection of honorable members that, when operations were carried
on under the 42nd sect.ion, I 011 various
occasions expressed myself very strongly
against transfers of land under that section, and quoted several instances of what,
in my judgment, were unreasonable and
unfair transfers uncleI' it. I am acquainted
with cases in which persons who had no
right to do so have received transfers in
very large numbers, and by that conrse
I believe that n great hardship has been
inflicted upon the farming ill:terest generally. But I suppose the Minister of
Lands is not continuing those transfers.
Am I right in that supposition?
Mr. MACPHERSON.-There were a
good many transfers that were allowed. I
have granted transfers to a certain extent
where the conditions were carried out. I
do not feel justified in going back.
Mr. LONGMORE.-Then the House
may understand, I suppose, that extensive
transfers will not take place in the future?
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But, as I was saying, some very large
transfers have taken place, and I felt it
my duty to bring the circumstances under
the notice of the House. But I do not
think that the evils which occurred then
should be allowed to militate against the
transfers of persons settled on the land.
I am not aware what the nico points of
law are with which the Minister of Lands
has been dealing; but these persons have
paid the full amount for the improvements
that have been put on the land, and also
the rents that were paid by the original
selectors. That being the case, the Board
of Land and Works have accepted these
persons in the place of the original licensees without questioning whether they
paid or not. Under these circumstances
I think there should never have been any
difficulty with reference to the transferees
',,-standing in the shoes of the original selectors; and if a real difficulty had by
some chance or other arisen, my opinion
is that the Minister of Lands could have
set it right at once; and that instead of
his coming down to the House at this late
period of the sessi.on, and saying that he is
prepared to gi ve the transferees all the righ ts
that they possess by law, he should have
taken action earlier when he found that a
legal point stood in the way, and have had
it removed. I will go further than that,
and say that it was the honorable gentleman's duty to interpret the Act in a liberal
spirit, and had he done so I should be glad
to know what action could have been
brought-the transferees certainly would
never have brought it. "Vhen the Land
Act of 1869 was passed, it was never
anticipated that transferees would have
been outside the operation of section 31,
and if it had been supposed that that
section did not include them, it would
certainly have been altered so as to do so.
lt is for these reasons that I hold it to
have been the undoubted duty of the
Government, when they found that the
transferees did not stand in the same
position as the original selectors, to bring
in a short Bill to accomplish that object.
I am quite certain of this, that amongst
these three thousand transferees there was
not a single individual who, when that
Act was passed, did not consider that he
enjoyed all the rights of the original
selectors. I know many who, acting upon
that conviction, have spent their all only to
find themselves placed in a worse position
than they occupied before, through this flaw
in the Act. I think the Minister of Lands

The Land Act.

565

must know that large quantities of land
have been sold by auction in the immediate
neighbourhood of the gold-fields, and that
large quantities are continuing to be so
sold; there is no disability in reference
to such bnd, and the miners may take as
much as they like.
Mr. MACPHERSON.-No.
Mr. LONGMORE.-If the land is paid
for by the purchaser there is no difficulty
at all; but the mining objections come up
afterwards-after the land::; have been paid
for; and therefore these persons should
not be placed in a worse position than
those who have purchased the land by
auction. The 31st section provides with
sufficient explicitness for this difficulty.
When mining or other objections do not
occur, and when the £ 1 per acre ha.s been
paid, I contend that the department has
no right to ask for any more.
Mr. MACPHERSON.-Nor do theynot after the price is fixed.
Mr. LONGMORE.-But the price is
not fixed, and that is the position the Act
provides for. Instead of fixing the price
the Minister of Lands, Mter the individual
has paid his £1 an acre, allows him to go
on, ill direct contravention of the Act.
The holders under the 421ld section have
great difficulty in getting relief, for the
department get all they can. I argue that
the department has no right to take more
than £ 1 an acre, and the Minister of Lands,
looking all round, cannot but know that
it does so. 'Vhy have the district surveyors the power to name the price of
land when here it is in the Act? I say
they have no right to be allowed to fix £2
as the price when land has been sold in
the immediate neighbourhood at £ 1 an .acre.
These officials have done this, and I say
that the Minister of Lands has not told
them their duty, but has acted on their
su~gestion that the land should be put up
and sold at the highest figure. Sil', the
department ought to proceed upon an
entirely different principle, and be prepared to have the Crown grant got ready
with much greater expedi tion than is now
·the case-because the delays are something
vexatious; and not only that., but the
principle laid down in the Act shoulu. be
rigidly acted upon, and, above all, the reports of the district surveyors should be
discarded. The Minister of Lands ought
to make his officers understand that they
should let him know at once all that takes
place in the department, and not allow
himself to be dictated to by them.
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Mr. ~1ACPHERSON.-We do not ask
the dist.rict surveyors to fix the value of
the land, so much as what is the upset
price at which the nearest land has been
sold. I have given instructions in reference
to that point a month ago.
Mr. LONGMORE.-Of course I do
not expect or ask the Minister of Lands to
treat village or suburban lots in the same
way that he would treat country lands;
but what I want to see is that the 42nd
section holders shall be able to get their
land when they have paid their £1 an acre
for it-get their Crown grant made out
where there are not mining objections.
But has not the Minister of Lands the
power to make regulations as to what rent
shall be asked from those who have paid
the £1 an acre?
Mr. MACPHERSON.-It is part of
the Act.
Mr. LONGMORE.-I am aware of
that; but regulations can be framed now
to the effect that, £ 1 an acre having been
paid, they should be charged ouly 6d. an
acre, or a merely nominal rent. We have
no right to squeeze money out of these
men who have worked hard and done good
service to the country. I think there can
be no difficulty in reference to this; and as
to the matter of transferees, I am quite
sure the Government could even now get
a short Bill passed through Parliament
this session, enabling transferees to occupy
the same position that the holders of
licences occupied before the transfers were
made. I say that the action of the Government in reference to these persons almost
savours of obstruction, and I should like
very much to see them carry out their
arrangements for the future in accordance
with the spirit of the Act.
Mr. MILLER.-I should be very sorry
to hear any objection raised to the passage
of a short Bill at once. A great many of
the transferees, in fact almost all of' them,
knew at the time their transfers were
granted, that the money t.hey had already
paid as rent would go in part payment of
the purchase money. The Duffy Act recommended that course, and a great many
transferees paid the rent actually before
the land was transferred to them with the
distinct expectation that they would be
placed fully in the position of original
selectors. There are scores of men in my
own district and elsewhere, within my
own knowledge, who are on the verge of
insolvency in consequence of this hardship-they have borrowed money from
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money lenders and others, and those from
whom they have borrowed it are now
putting pressure on, and are in every possible way trying to get their money back.
I hope the suggestion of the honorable
member for Ripon and Hampden will be
carried out, and that a short measure will
be introduced which will have the effect
of removing this grievance.
Mr. RIDDELL.-I suggest that this
debate should now be brought to a close.
I gather from what I have heard that the
Goyernment are willing to carry out these
resolutions; and the question is whether
snch a short Bill as is proposed can be
brought in now or whether it will be
wiser to wait until the next Parliament
has met. In the meantime I think the
transferees will be perfectly satisfied with
receiving the assurance of the Government that such an amendment in the law
will be made th6n if not now.
Mr. McLELLAN.-I do not desire unnecessarily to prolong this debate, but I
must say that as a great many promises
were made by Mr. Gr~nt when he was
Minister of Lands, I think the House is
entitled to know why those promises have
not been carried out. It was Mr. Grant's
policy to afford the greatest facilities for
the transfer of allotments, so long as he
could satisfy himself that the person
applying for the transfer was as well
qualified to hold tho licence as the man
from whom he proposed to take it. But
that is not the question here. We have
induced a large number of persons to go
upon the Crown lands of the colony-they have expended capital on the strength
of the promises made to them by Mr.
Grant, and have given higher prices than
they would have done if those promises
had not been made. I have heard that
the Attorney-General has given a legal
opinion on the poillt-I have not seen it,
nor do I know the nature of it. But this
is, in my opinion, a question much more
fitted foJ' discussion on the hustings than
in this House, and I own that I shall myself in a very short time take advantage
of it in that way. I do not know what
the cause is, but this I do know, that I
have from my own district received many
letters expressive of great dissatisfaction
and d istrnst of the way in which the Land
Act has been administered. That feeling
I say exists throughout the colony
amongst the selectors; and if these resoltions are affirmed, I tell the Minister of
Lands that it will establi~h toward~ him
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tlmt feeling of confidence that was reposed in his predecessor, Mr. Grant.
Mr. WILSON.-I cannot understand
why the resolutions proposed by the honorable member for Maryborough (Mr.
Gillies) should be pressed after the clear
and distinct explanation of' the Minister of
Lands; because I understood him to say
that he would carry them out in the spirit
contended for, so far as the law would
allow him, with reference to the 42nd
clause holders. The question is whether
it is advisable to introduce a Bill this
session or leave it until the next Parliament meets; but I do not see that any
hardship can accrue to the selectors under
the 42nd clause, whether an amending
Bill passes this session or the next. The
great bulk of those who feel themselves
aggrieved got their land at 2s. an acre,
at all events the average would not amount
to 3s., and as they could only have their
land fi ve years, they could not pay more
than 15s. at the outside. The Government,
and the Minister of Lands are most
anxious to administer the Act in a liberal
and fair spirit, and at the same time to
keep within its four corners. If a short
amending Bill could be introduced the Government would always be prepared to do
so, but with the knowledge that next
session the Government will introduce Buch
a measure, only on a more comprehensive
scale, I wish to show that no harm can accrue to any individual in the meantime, and
that no immediate necessity exists for the
introduction of a temporary amending Bill.
The difficulty of dealing with land taken
up under the 42nd section has become intensified under the Act of 1869, because
the Mining department has to report upon
every application for the alienation of an
allotment. I think it would be very unwise not to take every precaution possible
to prevent the alienation of land of an
auriferous character. In conclusion, I
may state that the Government have shown
a desire to concede all that is asked for by
the honorable member who has moved the
resolutions, by promising to introduce a
Bill on the subject next session.
Mr. V ALE.-I trust the Government
will not infer from the debate that there is
a feeling favorable to the general or widespread granting of transfers. I will be no
party to any such understanding as that.
"With regard to the second resolution, many
110nora11e members will recollect that when
the 420d section was framed it was distinctly understood that the licences issued
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under that section would be limited to land
actually known to be auriferous, and that
there was no possibility of the licensees
acquiring the freehold of that land. I am
prepared to justify, if need be, the extended
operation of the 42nd section, with the view
of dealing with agricultural land in more
limited quantities than was contemplated
by the 12th section of the Act of 1865. As
a quantity of the land taken up in this way,
if not known to be auriferous at the time
it was taken up, has since given indications
of being auriferous, and as the conservation of mining enterprise prevents those
selections from becoming freeholds, I submit that it is the duty of the State to give
to the selectors the nearest approach possible to the advantages enjoyed by those
who have taken up land not auriferous;
and I cannot see why we should not frame
a new regulation, to take effect from the
commencement of next year, providing
that the holders, under licences, of land
proved or suspected to be auriferous, should
be at once placed under nominal rentals.
In the event of this being impossible, I
would suggest that, in view of the Bill
promised by the Government next session,
the rents received in the future from the
holders of auriferous land should form a
sort of suspense account, waiting new
legislation. It is unfair for the Government to take any longer from these people
rent which is in no way likely to become
part of' the money for acquiring the feesimple. I am confident that the Minister
of Lands laid down the true principle when
he said that in all cases the Government
must rigidly refuse to part with auriferous
land, because it is not desira1le that private
individuals, without the exercise of ingenuity or the expediture of capital, should
step in and share largely with the real
miner in the profits of mining. Those
profits are not, to nny undue extent,
temptations to mining in this colony. We
have seen how mining has been retarded
by auriferous land getting into the hands
of private persons.
~Ir. G. V. S:VUTH.-I differ from my
honorable friend who has just sat down in
the remarks which he made in reference to
transfers, because I hope to see as much
free selection as possible. It matters little
to whom the transfers are made, provided
the land be not monopolized to be left idle,
but is utilized and made productive. 1t is
most satisfactory to find a concurrence of
opinion from all sides as to the desirability
of conceding the principle enunciated in
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the second resolution. As far as that is
concerned, I think the declaration of the
Minister of Lands to-night is as satisfactory as anything we could desire. But
the grievance which I feel in reference to
that subject is tbat neither of the two
departments concerned bas yet dealt with
the subject in the liberal manner in which
I think it might have been dealt with.
Owing to the reports of mining surveyors
to the Mining department, settlement
under the 42nd section "is frequently
stopped when there is no necessity for
that stoppage. I know many thousand
acres of land which I don't believe will
ever be profitably used by the miner,
which have been declared auriferous.
No doubt that land is auriferous but not
in a degree ever to prove remunerative to
the miner; and I think it a great hardship that people are prevented settling on
this land under the 42nd section, especially
as it is in the power of the Lands department to prevent absolute alienation until
it is clear, heyond all question, that the
land may be alienated. What I want to
know is if in these cases, where a doubt
appears to exist whether the land should
be settled upon or not, the Minister of
Lands would refer the matter to one of
his own land commissions sitting in the
locality, who should be authorized to take
evidence from miners and other parties
interested, and ascert.ain whether the
feeling of the majority is in favour of the
land being alienated or not. If that were
done, a great portion of laud now shnt out
from settlement might be profitably settled upon to the advantage of the State,
and the satisfaction of a large class in the
community. I hope that, before the
session closes, the Minister of Lands will
be able to make some declaration on the
subject.
Mr. HUMFFRAY.-I hope I shall have
the opportunity, within a few days, of inviting the attention of' the Attorney-General and the Solicitor-General to the important point that the Government have
no right at all to deal with gold mining in
the country. They can neither forbid nor
grant. The word" gold" is not mentioned
in the Constitution Act at all. With reference to the actual question now before
the House, as I understand, it is this. The
Government pledged themselves to gi ve to
certain parties, who have taken up certain
pieces of Jand in this country, the feesimple of those pieces of land; the Government have not done so; and they have not
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given any satisfactory explanation why the
deeds are withheld. I consider it t.he duty
of the Government to carry ont the bargain
into which they entered.
Mr. WATKINS.-May I ask the Minister of Lands whether he accepts the
third resolution?
Mr. MACPHERSON.-I don't know
what the honorable member wants to know
that I have not already told the House.
I have intimated that I am willing to take
all the steps I can according to law. If
the third resolution means that I shall go
outside the law, all I can say is that I am
not prepared to go outside the law. I say,
further, that I am not prepared. to bring iu
a Bill at this late period of' the session, as
there are other defects in the Land Act
which require attention, and much harm
will not accrne through deferring the
amendments for the next few months.
Mr. DAVIES.-Ihave listened patiently
. to all that has been said on this subject,
and I am not satisfied with the answer
given by the Minister of Lands. I think
if the heart of the honorable gentleman
were in the work he could have brought
down a Bill of one clause, and passed it
into law without any difficulty. I don't
think we should go to the country with a
half-hearted sort of declaration from the
Minister of Lands that he is going to
take the question into consideration with
the view to bring down a Bill some time
next session. Are the free selectors of the
country to be treated in this way session
after session? They have lost all confidence in the administration of the land
law oy the present Minister of Lands.
Instead. of aiding the settlement of the
poor, honest, and industrious, it has been
the practice of that honorable gentleman to
frighten people by the aid of the Mining
department. I have been amused to hear
the miners of the colony described as
opposed to settlement under the 42nd
section. Why most of the original 42nd
section settlers were miners; and they
are most anxious for that settlement, especially when there is a clause in the
licence which gave the right of entry for
mining purposes. The objection to settlement arises not from bonafide miners, but
from the permanent head of the Mining
department. It is easy for the Lands
department to get an objection from the
Mining department, and thus prevent settlement. I don't think there has been,
during the last six months, one tithe of
the settlement that took place during one
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month of the liberal administration of the
Act of 1865.. I consider that the holder
of a land licence ought to have as much
legal right as the holder of a lease or any
other kind of property to the transfer of
his holding. ·Why it should not be done I
do not know, unless it be in tbe interest of
the large landed proprietors of'the colony.
I think we ought to hear from the Chief
Secretary what are the intentions of' the
Government with regard to this subjectwhether they propose to bring down a
short measure in accordf1nce with the
spirit of the resolutions, or whether they
will go to the country with this as an open
question.
Mr. MACKAY.-The honorable member for the Avoca (Mi'. Davies) seems to
think that certain members of the present
Ministry have entered into a sort of conspiracy in the interests of the large landed
proprietors, and he dares to charge the Lands
and Mining departments with being in collusion to prevent the poor man settling on
the land. Why the thing is utterly absurd.
It is the business of the Min ing department to see that the selection of land shall
not go on to the prejudice of the interests
of lhe miners. For my part, I should like
to see selection throughout the whole
length and breadth of the colony-every
man getting whatever land he may want,
so long as no obstacle is offered to the
development of the auriferous and mineral
resources of the colony. The great danger
to be apprehended from extensive sett.lement is interference with prospecting by
the miners. It is easy to say-" Yon can
make regulations for going on the land
thus alienated; yon can pass a Mining on
Private Property Bill, under which, upon
certain definite arrangements, persons
could go upon purchased land and search
for gold." But what provision is there for
prospecting-for that which I contend is
the forerunnel'of mining enterprise, and the
fonndation of the riches of the country?
A Mining on Private Property Act will
not provide for that; and therefore we
have to guard jealously against the alienation of land- which we know to be
auriferolls. The principle upon which my
llOnol'ahle colleague, the Minister of Lands,
and myself have invariably dealt with
this matter is that in all cases whore the
reports of the best qualified persons go to
show that the land is decidedly auriferous,
or that there is evel'Y reason to suppose
that there al'e rich deposits of quartz reef.;:,
the land is reserved from settlement; amI
VOL. xr.-2 Q
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where the report is simply that such drifts
or such auriferous reefs may exist, we
allow, without hesitation, that land to be
selected. With respect to that very large
class of land which mining surveyors report
as probably auriferous from being in the
neighbourhood of gold-fields, my honorable
colleague and myself' agree that we should
refer the qnestion whether this land should
he selected to the localities themselves,
and leave the mining boards and those
who are chiefly interested to raise objections to the issue of propel' deeds for
those lands. I don't know a better way in
which tile difficulty may be met. When
we take such precautions as these in order
that public opinion ma.y come in and assist
the Government in the disposal of these
lands, it is unfair for an honorable member
to rise and charge the Mining departmen t
with acting against the public interest.
The honorable member cannot believe in
the sincel'it.y of his own remarks. I think,
from what I have said. the honorable member for the Ovens pir. G. V. Smith) will
see that there is every disposition on the
part of the Lands and Mining departments
to take every precaution against the harassing of selectors hy unfair objections.
As to the resolutions before the Honse, I
think the honol'ablegentleman who hrought
them forward might well have spared himself the task. It is a superfluous duty
which he has cast upon himsel f, pnrticu·
lady after the enunciation of policy made
by the Minister of Lallds the other night..
The honorable member for Maryborough
(Mr. Gillies) may suppose that the mantle
of the gentleman who originally put the
resolutions on the paper has fallen upon
him; but I think, if that gentleman had
heard the plain and fair st.atement of the
Minister of' Lands, on W· ednesday evening,
he would have felt that the pressing forward of t.he resolutions was entirely un··
necessary.
The resolutions were then agreed t.o.
GOVERNl\fENT CONTRACTORS
A:\D THE DEAD-LOCK.
Mr. VV ALSH moved"That this House will, on Tuesday next.,
resolve itself into a committee of the whole to
consider the following resolution :-That all
contractors whose accounts remaineu unpaid
during the dead-lock, and who shall proye their
claims, be paid interest at the rate of 5 per cent.
per annum on the amount of such unpaid
accounts."

At the close of last session (said Mr.
'Yalsh) the House affirmed the principle
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contained in the resolution. The Treasurer
informed the House, the other evening,
that the accounts, except in one instance,

had already been prepared. Therefore it
only remained for the Honse to determine
what. rate of interest should be paid, and
that, he presumed, could be decided in
committee.
:Mr. "THITEMAN seconded the motion.
Mr. FRANCIS admitted that the House
was pledged to the principle embodied in
the resolution of last session, but considered that the honorable member for
East Melbourne (Mr. Walsh) was going
beyond that principle, aud that, under such
a resoilltion as the one now submitted, the
Treasury might be looted to an extent not
contemplated by the House or accepted by
the Government. He would recommend
that the motion which the honorable membel' proposed to bring forward in committee should read as follows : "That all contractors whose accounts remained
u!1paid for an nnusual period during the deadlock of 1868, and who shall prove their claims,
be paid interest at the rate of two per cent. per
Rnnum 011 the amount of snch unpaid accounts
as exceeded £100."

Mr. VALE suggested that the equities
of the case would be met by providing that
no claim for interest which did not amount
to £1 should be eutertained.
lVfl-. LANG TON urged that the discussion of details should be taken in committee.
Mr. 'VALSH remarked that, telimit the
c1aims to persons whose accounts amounted
to £100 was unnecessary, because the resolution contained the words "who shall
prove their claims," and no one would go
to the expense of proving a claim to only
a shilling or two.
Sir J. McCULLOCH said the Government reserved to themselves the right of
taking what action t.hey deemed Lest when
the matter was dealt with in committee.
The motion, amended to read as follows,
was then agreed to : "That. this House will, on Tuesday next, resolve itself into a committee of the whole to
consider the following resolution :-That all
contract(lrS whose accounts remained unpaid
during the dead-lock, and who shall prove their
claims, be paid interest on the amount of such
unpaid accounts."

WATER SUPPLY.
Mr. MACKAY moved"That, on Tuesday next, this House will re.solve its~lf into a committee of the whole to
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consider the estimates of expenditure for the
purposes of water supply to the Castlemaine and
Sandhul'st districts and the town of Geelol1g and
other distriets, dnl'ing the year 1871, laid on
the table of this House on the 15th instant."

Sir J. McCULLOCH seconded the
motion, which was agreed to.
PUBLIC PARKS AND GARDE~S.
MI'. MACG REGO R (in the absence of
Mr. CONNOR) mored"That there be laid upon the table of this
House a return showing the different permanent
reservations of land that have act;l.ally been made
in the colony for public parks and gardens."

MI'. 'V ALSH seconded the motion,
which was agreed to.
PATRICK O'SH.ANASSY.
Mr. CASEY moved" That there be laid on the table of this House
all pn.pers relating to the discharge of Patrick
O'Shanassy, and the testimonials furnished to
the late Chief Secretary as to his character and
efficiency,"

Mr. MACGREGOR seconded the motion, which was agreed to.

MR.. vVILLIAM GIBBINS.
MI'. HARCOURT moved" That a select committee be appointed to inquire into and report upon the case of Mr.
William Gibbins, who was dismist:ed the public
service-such committee to consist of Mr. 'Valsh,
]\[1'. lIanna, 1\11'. Farrell, :\lr. Lobb. :Mr. Blair,
Mr. Davies, :\lr. King, and the mover, three to
form a quorum, and to have power to call for
persons and papers."

He reg.retted that, from a sense of duty
which he owed to a. constituent, he should
be compelled to propose this motion. Mr.
Gibbins wns dismissed from the public
service in August, lS66.
He had repeatedly asked for the appointment of a
board to inquire into his condnct, but
without success, and the only satisfaction
which he derived was that., two years after
his dismissal, he was exonerated from the
charge for 'which he was dismissed. It
was requisite to Mr. Gibbins' professional
character t.hat he should stand before the
world without blame, and he was fairly
entitled to such an inquiry as that which
had Leen demanded. In a similar case,
the officer dismissed wus reinstated when
it was proved that he wns innocent of the
charge alleged against him.
Mr. HANNA seconded the motion.
Mr. MACKAY observed that MI'. Gibbins was removed Ii.'om his position in the
Water Supply department in conseqnence
o
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of a discrepancy between the evidence
which he gave at the trial of an action at
law and the information contained in a
report which he furnished to the Mining
department, and upon which tle Government we\'e induced to sustain the action.
At the trial Mr. Gibbins went baek from
the statement contained in his report, and
in consequence the Government were cast
in damages. It was possible for that to
be explained on the gl'ound that the officeI'
afterwards more fully informed himself
liS to the circumstances; but it was a
grave offence for a public servant to take
so Ii ttle care as to place on record a decided expression of opinion with reference
to a certain localit.y in which stone or
other material could be obtnined, and then
to fail to apprise the depart.ment, when
it determined on going to law, that he
was no longer in n posit.ion to back up
the opinion contnined in his report. 1\1 r.
Gibbins was dismissed from the "Yater
Supply depart.ment, and nfterwards, it
appenred, upon nction tnken by his friends,
the then Minister of Mines (Mr. Sullivnn)
expressed himself ns sntisfied thnt the
grave error into which 1\11'. Gibbins had
fallen was not the result of anyth ing corl'llpt-thnt it was simply au error of a
serious character, not compromi:sing his
integrity. Upon that Mr. Christopherson,
the Chief Engineer, intimated that an
obstacle had been removed to his reemployment by the Government. But it
did not follow, because the Ministry of the
day relieved this officer from the grossest
part of' the imputation on his charncter,
the Government were bound to re-employ
him. He (Me. Mackay) had looked t111'ough
the papers, and he could not see his way
cleal' to re-employ Mr. Gibbins. At one
time, when he thought he could see his
way clear to have t.he case inquired into
by a boaed, he received from the perm!lnent head of the Roads and Bridges department (to which MI'. Gibbins was formerly
at.tached) n report to the effect. that Mr.
Gibbins' connexion with that department
was of s11ch a nature that he could not
recommend his re-employmcnt in the
Government service.
Mr. HANNA urged that there wns evidently something in connexioll with the
case wllich required clearing up.
Mr. FARRELL thought that sufficient
l1ad been shown to justifY t.he appointment
of It committee, unless the Government
would agree to refer the case to a board of
inq'lil'y,
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.MI'. MACKAY intimated that the Government would consent to appoint a board
of inquiry to im-estigate the case.
The motion was then withdrawn.
TRANSFERS OF RUNS.

NIl'. -LONGMORE moved" That there be laid upon the table of this
HOllse a return showing the names of all transferrers and transferees of squatting runs in the
colony of Victoria since the 18t July, 1869,
and the date at which such transfers have been
made."

The motion wns ngreed to.
CLUNES BRIDGE.

1\1:1'. MILLER moved"That this House will, on Tuesday next,
resol ve itself into a committee of the whole to
consider the propriety of presenting an address
to His Excellency the Ooye1'11or, requesting him
to cause a sum of £i50 to be plaC!ed on a Snpplementary Estimate for 18iO, for the purpose of
building a bridge in the borough of Clunes,
being a lapsed vote for 1869."

Mr. FARRELL seconde(l the motion.

1\1:1'. vVILSON said he felt it his duty
to oppose the motion. In 1869 a sum of
£1,500 was voted towards the cost of
erecting n bridge over Creswick Creek, in
the neighbourhood of Clunes, on condition
that the specifications were approved of
and the contract entered into before the
end of the year. Owing to the fault of
the local body the conditions upon which
the vote was granted were not complied
with, and hence the vote lapsed. I-Ie was
asked to place the amount on tbe Estimntes
for 1870, but lie did not see his way to
comply with the request. About half the
sum, however, was granted for the same
purpose, out of the specinl appropl'iation
for roads and bridges, and he believed that
the bridge had been erected. If the district had suffered any damnge during the
recent floods, its claims could be taken into
consideration when the general scheme of
the Government for granting aid to local
bodies to repair the flood damages was
discussed.
Mr. MILLER said he would withdraw
the motion, on the understanding that the
requirements of the case would be dealt
with when the general vote for repairing
the public works destroyed by the late
floods was considered.
The motion was withdrawn.
RAILvVAY LOAN ACT.
The House resolved ilse1f into committee
for the consideration of the following estimate of salaries, wages, aud contingencies ..
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for 1870 and 1871, incident to and l'equired
for the purposes mentionell in the second
schedule of the Hailway Loan Act 18615:Wages of draftsmen, clerks, inspectors,
labourers, and others employed on the
works of construction...
£3,300
Stores and other contingencies ...
600
£3,900
SALAUIES.

Proportion of the Engineer-in-Chief's
salary (at £1,200 per annum)
Resident engineer, including allowances
District engineer, exclusive of quarters
District engineers (2) for 12 months, at
£600 per annum
District engineers (2) for 6 months, at
£600 per annum
Assistant engineers, draftsmen, clerks,
and others, at from £100 to £500 per
annum

£800
1,000
750

1,200

Tlte Graving Doclt.

""VATER SUPPLY.
The resolution agreed to in committee,
on the previous day, approving of an expenditure for water supply works amount-

ing to £ 18,474 19s. 6d., was considered
and adopted.
PUBLIC WORKS LOAN APPRO.
PRIATION BILL.

Mr. MACKAY moved that this Bill
be road a second time.
The motion waS agreed to, and the Bill
was read a second time; and (the standing
orders being suspended) it was afterwards
passed through its remaining stages.

600
6,650
11,000

CONTINGENCIES.

iVages of draftsmen, clerks, inspectors,

labourers, and others employed on
construction
12,200
Stores, travelling expenses, lithographing, printing, allowances for quarters,
5,300
and other contingeucies

BOARD OF AGRICULTURE
ABOLITION BILL.
Mr. 'VRIXON moved that this Bill
be read a second time.
The motion was agreed to, and the Bill
was read a second time, and was after:
wap<.ls passed through its remaining stages.
The House adjourned at two minutes
past eleven o'clock, until Monday, December 19.

£32,400

Mr. WILSON moved that the schedule
be adopted.
Mr. LONGMORE referred to a report
that Mr. Christy, lately superintendent of
the Locomotive department, had been appointed an inspector of iron bridges on the
North-Eastern Railway, and asked if there
were any iron bridges for him to inspect?
. Mr. WILSON stated that Mr. Christy
had been appointed, at a salary at the rate of
.£.500 per annum, to inspect the iron girders
which were being constructed fortheNorthEastern Rail way. It was necessary to
have an officer for that purpose, and the
Engineer-in-Chief having mentioned Mr.
Christy as a gentleman well qualified for
the duties, he (Mr. Wilson) knew no
reason why the appointment, which was
only a temporary one, should not be conferred upon him.
Mr. LONGMORE remarked that the
overseer of the Railway workshops at
Williamstown, whose duties were ten
times as important as those of Mr.
Christy, only received the same salary.
MI'. WILSON intimated that the salary
of the superintendent of the workshops
would be increased if he proved himself
efficient for the important post that he
occupied.
The schedule waS then agreed to, and
the resolution was reported to the House.

LEGISLATIVE ASSEl\1:BLY.
Monday, December 19, 1870.
The Graving Dock-Duties on Estates of Deceased Persons Bill-Further Estimates-Supply-The PoliceGovernor's Housc-Inquests-Handbooks of the ColonyMr. F. C. Cope's Deficiencies-Government Advertise·
ments-Damage by the Floods-National l\1useumMaryborough Storm - water Channel- Shires Statute
Amendment Bill-Railway Loan Appropriation Bill.

The SPEAKER took the chair at half-past
foul' o'clock p.m.
THE POLICE.
Sir J. McCULLOCH, pursuant to
orders of the House ( dated November 22
and December 9), laid on the table a
report as to alterations in the police force,
and a copy of all complaints made against
Inspector Lyttleton, Mr. Green, late superintendent of police at Kilrnore, and Constable Morrison.
THE GRAVING DOCK.
Mr. BATES moved"That this House will, to-morrow, resolve
itself into a committee of the whole to consider
the estimate of expenditure for the purpose of
the Alfred Graving-dock, Williamstown, for the
year ending 29th September, 1870, laid on the
table of this House on the 16th insta.nt."
Sir J. McCULLOCH seconded the
motion, which was agreed to.
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DUTIES ON ESTATES
OF DECEASED PERSONS BILL.
The House wellt into committee for the
consideration of the postponed clauses of
this Bill.
On clause 8, providing that every
administrator, executor, administrator with
the will annexed, administrator of the
freehold lunds, and heir-nt-law, should ·pay
the duties mentioned in the schedule to
the Act, which should be calculated upon
the final balance appearing upon his
statement,
Mr. LANGTON asked the Government whether it was proposed to make
any alteration in the schedule, with the
view to meet an ol~jection raised the other
~vening, that the proposed scale of duties
would operate severely in cases in which
property was left to the widow of the
deceased?
Mr. MICHIE said that the honorable
member for "Vest Melbourne (Mr. Langton)
seemed to misconceive the scope and purpose of the Bill.
He understood the
honorable member to say, the other night,
that the measure would press somewhat
harshly upon widows, and might take H
serious sum out of their income. This
was a sort of pons asinorurn. The fact
was that the Bill did not deal with income
at all. It was neither more nor less than
an extension of the present probate duty.
For an instance, an estate of £1,000
would have to pay a duty of £10, but
that would not be £ I taken out of the
widow's income, or out of the income of
anybody. The estate, which would descend from the deceased, would simply be
£990 instead of· £1,000. The £ lO, in
fact, was a statutory debt which would
have to be paid before probate was issued
or letters of' administration were granted.
The measure was not in any sense of the
word a Succession Duties Bill. If it were,
of course it might be desirable, as was
the case in England, that the amount of
the duties payable should vary according
to the degree of relationship which the
persons to w hom the property passed bore
to the deceased. The object of the Bill,
however, was simply to extend the existing probate duty by requiring large estates
to pay a greater sum than small ones,
instead of an estate of £ 1,000 having, as
at present, to contribute as much as one of.
£20,000, namely £8 odd. The proposed
machinery was most convenient for effecting the object in view. As to its operating
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against widows and children, the mensure
would rather be an alleviation of the
existing law where the estates were under
£1,000, because such estates did not escape
with so small a deduction at the present
time as they would do under the new
Act. The only question was whether any
alteration should be made in the scale of
duties contemplated by the schedule. If
it was thought desirable to reduce the
percentage proposed to be levied on large
estates, he had no objection to defer to
the gf'neral opinion of the committee in
that respect.
Mr. LANGTON intimated that, when
the schedule was under consideration, he
would propose an amendment to provide
that in no case should property which was
succeeded to by the wife of the deceased
pay a higher duty than two per cent.
That was about the rate of probate dut.y
which had to be paid by wives in England,
where they were exempt from any legacy
or succession dut.ies.
Mr. MICHIE observed that the suggestion of the honorable member for
"Vest Melbourne (Mr. Langton) might be
adopted, consistently with the object of
the Bill, but to introduce a varying scale
of duties to meet all the degrees of relationship which legat.ees might bear to the
testator would throw the machinery of the
measure out of working order. It would
be perfectly compatible with the passing
of this measure to introduce a Succession
Duties Hill next session.
Mr. RIDDELL feared that if property
left to wiuows and children was compelled
to pay duty, men would be careless about
making provision for their wives and
families. He thought that property left to
the wife or children of a testator ought to
be free from any duty. Hit was necessary
to raise revenue, it would be far better to
resort to an income-tax, or to a tax on
absentees.
Mr. MICHIE submitted that the honorable member for "Vest Bourke (MI'.
Riddell) was raising a distinction without
a difference. Practically, what was the
difference to the widow and children
between taxing the property of the husband during his lifetime and taxing it after
he was dead? Where was the difference
between taking a oertain amount from the
income of a man during his lifetime, and
thereby diminishing what was available
either in bis lifetime or afterwards for
the use of his wife and children, and
taking the amount out of the estate at his
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decease? 'When it became 1aw that pro .. properLy was willed to the widow or chilperty left by a husband to his widow or dr.en of the testator fol' a less period than
children would be subject. to certain two yenrs.
lVIr. CO HEN contended that the schecharges, men would regulate their afHtirs
accordingly. The Bill-upon the prin- dnle, as it at present stood, would work
ciple of which he thought all honorable unfairly. For example, property worth
members were agreed-asserted the right £1,000 left to an only child would be
of the State to take possession of' a portion liable to pay merely £10 duty, but if a
of an estate which could no longer be en- testator left £21,000 worth of property to
joyed by a man after he IH1d qllit~ed this be divided amongst tell chiluren each child
world, ancl which had never been enjoyed would have to pay £110 duty in respeet
lIe al:::o
by his children, and not created by them. of his sbare of the property.
It had been debated by some men \v hether thought that bequests to charities should
the State should not take the whole of a Le free from duty.
Mi', MICHIE remarked that it ,vould
man's property at his death, for the reason
that, when children grew up with the un- be easy for any person leaving a bequest
rlerstanding that they would be fully pro- to a Chfll'ity after the measure came into
vided fOI' by their parents, the mot.ive for operatioll to Leal' in mind that it would be
self-exertion was taken away from them. suhject to duty.
Captain MAC MAHON inquired wheWhen children were brought up with the
distinct beliof and conviction that their ther a policy of assurance effected by a
parents bad done all they could for them husbnnd on his own life, but in the name
when they had educated them, ~nd put and on behalf of his wife, would be subthem to some profession or trade, they, as ject to duty under the Act?
Mr. iVIICHIE replied that if the policy
a rule, got on better tlmn those who were
educated to expect to inherit a large dill not form a portion of the husband's
fortune.
What men never had the estate, it could not be subject to dut.y on
trou ble of acquiring they proportionately hi~ death; if' it did, it would come under
less val ued, and were perhaps less fitted the operation of the amendment advocated
to take care of.
by the honorable member for "Vest MelCaptain MAC l\IAHON said t.hat he bourne (Mr. Langton).
would move an addition to the amendment
Mr. MACBAIN submitted that it would
which his honorable colleague (;\,Ir. Lang- be well for the Attorney-General not to
ton) intended to propose, to gi~e the same press the Bill forward this session. The
advantages to the children as to the widow measure was being hurried through the
of a testator.
House in such a way that he defied any
Mr. VALE expressed his concurrence honorable member who had not bau some
with the principle of the proposal that a experience on the subject to understand
less rate of duty should be paid by the the question at all. There was a feeling
wife or children of a testator than by out-of-doors that the Bill had been introother persons who succeeded to property. duced purposely to catch one or t.wo large
If, however, the amendment was agreed estates, the owners of which were expected
to, it would be necessary to adopt pre- to die shortly. But, if special cases were
cautions against evasions of the Act. For to be legislated for, the House might be
instance, in large estates it might be worth deluged with Bills. It had been suggested
the while of a testator, in order to avoid that a :Succession Duties Bill might be
the higher duty, to leave the whole of his introduced next ses~ion, and therefore he
property in trust to his widow for one t.hought the action of the Legislature
month, with reversionary payments to be might well be deferred until the entire
made at the end of that time.
question could be dealt with in one measure.
MI" MICHIE stated that such a pro- 'Vith regard to what had been said about
ceeding would be a fraud of the Act.
taxing absentees, he had only to observe
Mr. VALE submitted that it was a that the present taxation of the country
fraud which, if carried out. would evade was quite sufficient to meet any expendithe intentions of the meas'ure, and that ture which the State was warranted in
therefore it was desirable to provide incurring. He objected to proposals calagainst its commission. 'Vith that view- culated to increase the burthens, already
in order to prevent the creation of fictitious sufficiently heavy, of a very large and intrust.s-he suggested that the ordinary dustrious portion of the community. Why
scale of duties should be chargeable if should the industry which was successful
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have an additional tax of five or ten pel'
cent. imposed upon it?
Mr. MICHIE thought that, when the
subject was last under ·discussion, honorable members were unanimous as to the
reasonableness of the tax proposed by the
Bill, so far as absentees were concerned.
Absentees invested money in the colony
because they hoped to, nnd did, acquire a
lnl'ger income than they would have if
they made investments in older countries;
and it was not fair that they should enjoy
all the benefit of the civilization of the
colony for nothing. Certainly they ought
to bear a reasonable proportion of the
burthens of the country.
Mr. LANGTON intimated his intention
10 propose, when the schedule was before
the committee, an amendment providing
that a widow and children should not pay
more than two per cent. He also urged
the necessity for taking precautions that
each legatee should pay his fair share of
duty, so that the entire duty to which an
estate might be subjected should not fall
upon the residuary legatee.
Mr. MICHIE expressed the belief that,
as a I'U Ie, a testator would take care that
his residuum was not subjected to an unfair
proportion of duty.
MI'. BLAIR considered that the Bill
ought to be made thoroughly comprehensi ve, and that as few exceptions as possible
should be imported into it. With regard
to the arguments of the honorable member
for the Wimmera, he had only to say that
it was quite within the range of possibility
that the taxation of the countl'y would, at
no very distant date, be founded upon the
principle of directly taxing property. If
such a fair tax as that now proposed-one
that in no case whatever would be burthensome in its operation-were objected
to by the very class most able to pay,
what would the n'lembers of t.hat class say
if, in the first session of the ne~t Parlin.men t, owing to some unexpected exigency
in the finances of the country arising, the
Treasurer were to propose a swingeillg
income and property tax? He objected
to the schedule, so far as the first two or
t.hree items were concerned, on purely
arithmetical grounds. But the alteration
of a figure or two would entirely meet his
objection. He did not wish to see a substantial slice taken, in the shape of duty,
from a small estate; at the same time, he
regarded a duty of five pel' cent. upon
an estate of £20,000 and npwards as no
burthen whatever.
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On clause 10, providing that the duty
payable under the Bill should be paid out
of the personal estate, in priority to all
debts of the test[Ltor, and that, in the
event of the personal estate being insufficient, the Supreme Court might order
the sale of a sufficient part of the real
estate to pay the duty,
Mr. VALE expressed the apprehension
that under this clause the freehold part of
an estate might escape from the obligations
imposed by the Bill, and suggested that
some provision should be made for the fair
apportionment of the duty. In the case of
an estate of £9,000 fl'eehold property, and
£1,000 personalty, it would not be right
for the 'whole of the duty on the £10,000
to be bome by the recipient of the
£1,000.
Mr. MICHIE observed that the matter
was one for the consideration of the testator.
If the testator said nothing as to the way
in which the probate duty should be provided for, it would be presumable that he
intended it to come out ofhis personalty.
Mr. VALE inquirecl whether the clause
would override the provisions of the Act
No. 30, which provided that, in a case of
intestacy, freehold property should be
treated a.s personalty?
Mr. MICHIE replied ill the negative.
In such a case the duty would be chargeable upon the whole.
For that reason,
the Act No. 30 and the Transfer of Land
Statute had been specially mentioned in
the Bill.
On clause 16, rendering liable to im.prisonment not exceeding three years, and
to a fine not exceeding £ 100, "any person
maki':g or assisting in making any false
statement or any false alterations in any
statement required to be made under this
Act,"
Mr. CASEY proposed the insert.ion,
after the word "Act," of the words" or
the rules to be framed hereunder."
The amendment was agreed to.
l\il'. McKEAN objected to an offence
under the clause being punishable by both
imprisonment and fine, and moved that
the word "01''' be substituted for "and."
Mr. V ALE opposed the amendment.
He accepted the ciause as a recognition of
the principle that the possession of property should not relieve persons from the
deserved punishment of disgraceful acts.
Ho approved of crimes like those contemplated by the clause being punishable both
by imprisonment and fine.
He thought
nothing could be more prudent than to
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punish the wealthy man, not only by imprisonment but also by a forfeiture of
the wealt.h fot, an increased possession of
which he offended against the law.
Mr. MICHIE considered the offences
referred to in the clause of It yery serious
character, for wllich the punishment provilled ",w:; in no respect too severe.
The amen<1ment was negatived.
Ou clause 17, requiring payment of a
fee of' £5011 the issue of pl'obat.e, "pursuant
to leave resen-ed or letters of administratioll de bonis non or pendente lite, or
limiteu to answer a suit, or to substantiate
proceedings ill equity, 01' any other limited
administration,"
Mr. RAMSAY moved the substitution
of"£2" for "£5."
The amendment was agreed to.
Clause 19, relating to settlements of
property, was postponeu until the schedule
had been dealt with.
Some discussion took place on the schedule, which was as follows : "PART I,
" On the estates, real and personal, of deceased
persons :Where the total value of such
estates, after deducting all
debt,s, does not exceed £ I ,000 1 per cent,
Where the value exceeds £1,000
and is under £5,000 ...
... 2 per cent.
Where the value exceeds £5,000
and is under £10,000...
... 3 per cent.
'Where the value exceeds £10,000
and is under £20,000...
... 4 per cent.
And over the value of £20,000 5 per cent.
"PART II.
" On all settlements of property made by any
person, and containing trusts or dispositions to
take effect after his death. dnties at the same
rate as is provided in part I.
"PART III.
" On the granting of probate, pursuant to leave
reserved, or letters of administration de bonis non,
the fee of £5."

Mr. LANGTON proposed that the following words be added to part 1 : "Provided that no higher rate than 2 pel' cent.
shall be paid on such portion of any estate as is
bequeathed to or devolves upon t.he widow, or
children born in lawful wedlock, of any testator
or intestate."

1\11'. MICHIE remarked that this was a
very large proposition. It was £.'11' ill
excess of the object npon which the honorable member for West Melbourne (MI'.
Langton) had dwelt when discussing the
eaJ'lier provisions of the measure. The
honorable member had previously ad vocated except.ional legislation in favour of
widows and children interested in small
cstatos-es!.ates not exceeding £1,000 or
£Q,OOO-lmt the present proposition would
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include the propcrty of a millionaire.
l\loreovel', it would make the schedule do
that which no other part of the Bill did,
namely, llistinguish persons, when tho
measure kept stea.dily in view throughout
the estate alld not persons.
Mr. VALE thought the suggestion made
by the honoraule member for West l\JelbOlll'l1e (MI'. Langton)~ on a previous
occasion, was that widows and childl'ell
should Hot pay more than half du!.y. But
the present amendment proposed two pCI'
cent. And yet that was the entire duty
which would be levied under t.he Bill on
estates the value of which did not exceed
£5,000. The amendment woulll benefit
only the legatees under large estates.
MI'. LANGTON observed that what
he had advocated was the adoption of the
principle of the English legacy and succession dut.y, which regarded the wife
not as a successor to property, not as a
legatee, but as merely continuing in the
enjoyment of property, and required her
to pay no legacy duty at all. The difficulty which beset the Attorney-General
was that the Bill, although only a Probate DllLy Bill, was designed to effect
the object accomplished, in England, by
legacy, succession, and probate duties.
The rates proposed were too high for a
probate duty merely. The probate duty
in England was imposed apparently for the
purpuse of covering the expenses of administering to personal estate; and, whatever might be the amount of propert.y left
by the testator or intestate, the real
property paid no duty at all. Of coursE',
colonial legislators might seek to devise a
new order of things, altogether eschewing
the wisdom of their ancestors; but he
thought no great injury could result to the
community if they tried to learn sometbing
from the experience of those who hall lived
before them in the old country. He had
come to the conclusion that it was not
without good reaE'on that, in England, the
probate duty was levieu under one Act,
and the legacy and succession duties under
another; and he firmly believed that, in
whatever shape the present Bill might be
passed, it would have to be supplemented
next session with a regular Probate,
Legacy, and Succession Duties Bill. He
proposed the amendment in the expectation
that it would meet with the support of'
those honorable members who, while
anxious that the Bill should pass, were
not so anxious that such great injustice
should be done as to take five pel' cent.
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out of £20,000 no matter whether the
property devolveu to wife, children, or
strangers.
Mr. MICHIE remarked that., for years,
the English probate duties had been regarded by the most enlightened statesmen
as belonging to the same class of legislation
as the corn laws-as studiously protecting
the larger proprietor at the expense of the
smaller. Indeed it was only a mere question of time when those duties would be
readjusted. He thought the object of the
honorable member for West Melbourne
would be met by a cla,use which he intended
to propose aftcr the Bill had been gone
through, providing that, in the case of
widows and children, the duty should be
calcubted at one-half only of t.he percentage mentioned in the schedule.
The amendment wa,s withdrawn.
Mr. LALOR suggested that the duty
011 esta,tes not exceeding £3,000 should
not be more than one per cent.
Mr. CONNOR expressed his approval
of the suggest.ion. Indeed he was in
favom of extending the one per cent. duty
to all estates whose value did not exceed
£5,000.
Mr. )1cKEAN considered the schedule
was imperfectly framed, and that it should
be redraft0d when the views of the commit.tee on the subject were collected. The
schedule contained no reference to bequests
to charita.ble institutions. (Mr. Francis" Nor does the home Act.") Honorable
members on the Treasury bench, it appmwed, were for copying from home when
it suited them, but not when it did not
snit them.
On the motion of Mr. MICHIE, the
schedule was amended by the substitution
of the words "does not exceed," for the
words "is under" in the 2nd, 3rd, and
4th snbsecliolls of part 1, and by the
substitu tion of "£2" for" £5" in part 3.
On clause 19, the consideration of which
was postponed on December 16, and which
provided for the registration of voluntary
settlements,
Mr. MICHIE moved that after the
words" uliless snch settlement ·was ma,de
before or in consideration of," and before
the word" marriage," the words "his or
her" be inserted.
The amendment was agreed to.
A new clause to follow clause 21 was
then moved, and, with slight amendments,
was agreed to as follows : -
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"If any person has made, or shall hereafter
make, any conveyance or assignment, gift,
deli very, or transfer of any estate, real or personal, or of any money, or securities for money,
in anticipation of the passing of this Act, or
with intent to evade the duty thereunder, in case
such person should die, the property comprised
in any such conveyance or assignment, or the
subject matter of any such gift, delivery, or
transfer, shall upon the death of such person,
be deemed to form part of his estate for the
purposes of this Act, upon which duty shall be
payable under this Act; and the payment of the
dut.y upon the value of such property may be
enforced against such property in the same
way as duty under this Act is enforceable, and
as if such person had bequeathed or devised
the said property t.o the person to whom the
same may have been conveyed, assigned, given,
delivered, or transferred. Any conveyance or
assignment, gift, delivery, or transfer of any
estate, real or pel sonal, or of any money, or
securities for money already made, or which
hereafter may be made, either in escrow or
otherwise, to take effect upon the death of the
person making the same, shall be rleemed to
have been made or to be made, as the case may
be, in anticipation of the passing of this Act,
or with int.ent to evade the payment of the duty
thereundel'. All property of any kind whatsoever, the subject matter of a donatio mortis
causa shall, upon the death of the person
making such donatio mortis causa, be deemed to
form part of his property for the purpose of
estimating the duty payable under this Act,
and duty shall be paid upon it as upon any
other part of such person's property, and the
payment of such duty may be enforced against
such property, the subject matter of such donatio
mortis ca.usa, in the same way as against any
other property of or to which such person may
die seised, possessed, or entitled."

New clause 23 was then agreed to as
follows ; "When any person dies intestate leaving a
widow and children the only persons entitled in
distribution to his estate, the duty shall be calculated at one-half only of the percentage mentioned in the schedule; when any person dies
intestate, leaving a widow and no childr.en, the
duty shall be calculat.ed so as to charge one-half
only of the duty upon the distributive share of
such widow; when the·widow of a testator, or
widow and children of a testator, or children of a
testator are the only persons entitled under his
will, the duty shall be calculated at one-half only
of the percentage mentioned in the schedule;
and when other persons are entitled under such
will the duty shall be calculated so as to charge
only one-half of the percentage mentioned in
the schedule upon the property devised or
bequeathed to the widow of a testatOl', or
widow and children of a testator, or children
of a testator."

Mr. LANGTON moved the insertion of
the following clause:"Every executor and administrator or administrator with the will annexed shall deduct
from each and every devise, bequest, and legacy
coming to any person under any will an amount
equal to the duty upon such devise, bequest, or
legacy, calcula.ted at the same rate as is payable
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upon the estate under this act, unless the testator
shall have made a different disposition as to the
payment of the said duty in his will."

The clause was agreed to.
Mr. RAMSAY proposed the following
new clause : "From and after the passing of this Act letters of admini>;tration and letters of adminis·
tration de bonis non, or with the will annexed,
shall be issued by the said master upon payment
of the duties and fees imposed by this Act, alld
upon the adillinistrator en tering into the administration-bond with two sureties ill the amount at
which the property is sworn, and no more; and
it shall not be necessary for such sureties to
justify in double the amount of such p~'operty: :
Provided always that the court or a .ludge, III
gmnting such letters, may either reduce the
amount in which such sureties shall justify. or
reduce or increase the number of such sufeties,
or, under the special circumstances of any case,
dispense with such sureties; and in no case
shall any sureties be required to justify in a
larger sum than £5,000 each."

This clause would carry out a suggestion
made the other evening by the honoraLle
and learned member for St. IGlda (.Mr.
Stephen), and would remedy a very great
practical incon venience. It w~s. aLsuI'd to.
require, as at present, the adm1l11strator of
an estate to find two sureties in double t.i1e
amount at which the property was sworn.
Mr. MICHIE agreed with the honorable member as to the absurdit.y of
requiring two sureties to enter into a bond
for double the amount of the property,
but he thought there might be some cases
in which it woulu be desirable that the
sureties should Le requil'eu to enter into
a boud for a larger sum than £5,000 each.
He therefore moved that the following
words be added to the clause -" un less
the court or ajlldge shall otherwise oruer."
The amelldment was agreed to.
Mr. McKEAN suggested that some
provision should be introduced to enable
gnarantee soeieties, approved of' by the
:Mastel'-in-Equity, to be accepted as sureties for the administrator of an estate.
In large est.ates there was often great
difficulty in obtaining the requisite sureties,
and sometimes it was necessary to have
recourse to a capitalist, who chargeu a
large percentage for his senices.
Mr. MACGREGOR concurred with
the suggestion.
Mr. STEPHEN deprecated the making
of alterations in Bills witllout due considerDtion and pre"caution, which, he said,
was likely to be fraught with very mischievous consequences.
This measure
introduced a new principle into legislation,
and established machinery which was
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thoroughly defective anu would not wo:k.
(M r. Michie-" There is 110 new pnnciple.") The 7th clause enacted that in
cases in which letters of administration
were not taken out the heir-at-Iaw should
file certain statements in the office of the
Master-in-Equity. The heir-at-Iaw-who
might not have a scintilla of interest in
the estate-had all sorts of duties imposed upon him, and might find himself
saddled with the payment of the duty as
if it were a personal debt. The machinery of the Bill might be very much
improved, but it was impossible in the
hurry of debate to introduce amendments
which ought to be drafted by the conveyancer in the quiet of his own chambers.
He had thrown out some suggestions the
other evening, one of which the clause now
under consideration was intended to meet."
There were three points in which he
thouo'ht the Bill might be amended. A
genc~al representative of all estates might
be appointed, thereby saving the double
cost of obtaining an order to administer
the personal estate and a rule to administer
the real estate, and (the real and personal
esta te yesting as assets, for the payment of
debts, iu the executor or administrator)
also preventing a great number of equity
suits. The security to be given for the
administration of au estate might) ikewise
be limiteu to a certain amount; and a
more summary mode of obtaining probate
or letters of administration might be
adopted, by allowing applicatiolls to be
made to a clerk in the Master-in-Equity's
offices, instead of having to employ counsel
and incur expenses amouuting to about
£30 in npplying to the Supreme Court for
an order. None of' these amendments,
however, could be introduced without consideration, involving perhaps the delay of
a day or two. He certainly "would not
like to accept the respollsibility of effecting
any of the amendments in the hurry of
debate.
"
1\'11'. MICHIE remarked that the honoraLle and learned member for St. Kilda
(Mr. Stephen) stated, the other evening,
that the Bill had been carefully drawn.
He regretted that the honorable and learned
memLer was obliged to put a limitation on
his first praise. It might be that in some
estates the heir-nt-law had no interest, but,
if let.ters of administration were not taken
out within two months, there was no injustice in requiring the heir-at-law to do
what was imposed upon him by one of the
If it
subsections of the 7th clause.
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should afterwards be found that be had
paid anything to b~s own wrong it would
be recouped to him.
The clanse, as amended, was agreed to.
The preamble baving been adopted, the
Bill was reported with amendments.
It was afterwards recommitted, Hnd, on
the motion of MI'. KERFERD, a verbal
amendment was made in the clause rebtillg
to the duty to be paid by property inherited
by 'widows and children.
1\1"1'. McKEAN proposed the following
new clause : "The Supreme Court may from time to time
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recommended for the post by Captain
Standish, and he did not feel just ified in
ignoring the recommendation. The appointment would only add about £2 a year
to Mr. Secretan's salary.
Mr. McKEAN observed t.hat nothing
had surprised him more than the appointment of Mr. Secl'etan as secretary of the
<.letective force. Knowing the manner in
which the business of' the force had been
managed for many years, he was astonished
that the claims of such lllell as Detectives
Hudson, Alexander, Black, Eastwood, and
others had been overlooked. It was said
make rules or regulations whereby any guaran- that MI'. Secl'etan was very active in the
tee society may become a surety in any admini·· discovery of the perpetrators of a. recent
stration bond under any Act now in force."
jewellery robbery; but it was a matter of
The clause was agreed to.
notoriety that Detective Williams was in
The Bill was then reported with further possession of the stolen property when
amendments.
1\11'. Secretall went to report the robbery.
To Detective Williams alone belonged the
ESTIMATES.
credit of the discovery. It was very pOOl'
Mr. FRANCIS brought down a message encouragement to men to find that, after
from His Excellency the Governor, trans- striving for years to obtain a good position
mitting Second Sllpplementary Estimates in the force, an almost unknown individual
of' Expenditure for 1870 and Additional was foisted over their heads, merely because
Estimates of Expenditure for the first half he happened to be a friend of the officerof 18i I, and recommending an appl'opria- in-chief. Mr. Secretan was, at all events,
tion of the consolidated revenue accord- not better qualified for the position he now
ingly.
held than any of the officers he (Mr.
The message, together with the Esti- McKean) h~d named. He regretted to
mates accompunying it, was referred to find that merit and long-standing in the
the Committee of ~upply.
force had no weight. He thought that,
unless there were some good reasons for
THE POLICE.
adopting a contrary course, promotions
The House having resolved itself into should be made in the order of seniority.
Committee of Supply, the consideration of
Captain MAC MAHON asked if there
the postponed votes on t.he Estimates for was not an allowance of £100 per annum
the half· year ending the 30th of June, attached to the office held by Mr. Secretan,
lSil, was proceeded with.
in addition to his salary?
On tltevoteof £1,817 lOs. for the office
Sir J. McCULLOCH replied in the
of the Chief Commissioner of Police negative.
(salaries),
The vote was agreed to.
Mr. LANGTON asked t.he Chief SecOn the vote of £73,072 7s. Gd. for
retary upon what principle MI'. Secretan general pol ice (salaries),
llad been appointed a sub-inspector of
Mr. LONGMORE asked what the Chief
the detect.ive force?
""Vas it upon the Secretary intended to do in the case of
principle of seniority, superior merit, or Mr. Superintendent Lyttleton, who was
what? As far as he could discover the charged with using policemen for h is own
appointment had been made on no prin- private plll'poses, with having their railciple whatever.
He believed it was a way fares paid out of public funds when
fact that many of lVIr. Secl'etan's seniors they were about his business, and with
in the force, who b ad rendered great and usi~g Government materials in the decoradistinguished services during a long series tion of a house which he had purchased
of years, bad been passed over in making cheaply? All these things had come
the app0intment.
under the notice of the Chief Secretary,
Sir J. McCULLOCH said that the together with other charges, showing that
principle which had guided him in ap- Mr. Superintendent Lyttleton had broken
pointing ~1r. Secretan to the position which t.hrough the police regulations; and the
he now held was simply that he had been committee were entitled to be informed
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as to what was about to ue done in the
matter.
Sir J. McCULLOCH said he had been

charged again and again, by the honorable
member for Hipon and Hampden, with
shielding iniquity in the Police department.
But he was as anxious as any honorable
member could be that charges for which
there was any foundation, made against the
police management, should be thoroughly
investigated. He had no personal interest
in the police. Certainly he had no interest
in shielding them, if t.hey performed their
duties in an improper manner. But he
was not prepared to take action except on
charges of a definite and distinct nature. A
short time ago, the case of Constable MOl'l'i·
SOil, who charged Superintendent Lyttleton
with certain conduct, was brought nuder
his notice. He immediately appointed a
board of gentlemen, about whose fitness
there could be no doubt, to inquire into
the matter. Surely if in that case investigation was desired, it could have
been had. The board assembled, a short~
hand writer was there to take down the
evidence, and then Constable Morrison,
under the advice of parties outside, refused
·to give any information-he would not
move a step. Constable Morrison was
asked to substantiate his charges, and he
declined to do so. With regard to Mr.
Lyttleton, he had only to repeat what
he had said before, that if the honorable
member for Ripon and Hampden, or any
other honorable member, had a charge to
make against that officer, it should be at
once investigated. But an officer's conduct could not be investigated on mere
general charges - charges about which
there was nothing whatever of a definite
character-and more especially when the
persons who made the charges would not
come forward and help the Government.
Mr. VALE thought there was some
disposition to shield the police, 01' the
Chief Secretary would have consented to
allow Morrison's charges to be inquired
into by a select committee of the I-louse.
He believed that, from the hurried way
in which that business was pressed before
a sort of star-chamber commission, Constable Morrison would not have had a fa.ir
position in the inquiry. He would here
take the opportunity of mentioning the
remarkable fact that the board appointed
to inquire into the charges made by Constable Morrison against Superintendent
Green sent in theil' report, and that, on
that report, the Government came to the
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conclusion that Superintentlent Green and
Constable Morrison should have the opportunity of resigning. Superintendent Green

at once resigned. (Mr. Whiteman-"No.")
W' ell then Superintendent Green did not
resign, while Morrison was dismissed because he declined to resign. Morrison
boldly said that he had done nothing to
compromise himself, and therefore he refused to resign.
Sir J. McCULLOCH said Snperinten~
dent Green waited upon him and asked
him to reconsider his case. He stated, in
reply, that he had already well considered
the case, and had come to a decision upon
it, but he consented to go over the papers
again. Having done so, and consulted his
colleagues, he found he could come to no
oUler decision than that Superintendent
Green must resign or be dismissed, and
about ten days ago he issued an order
accordingly.
Mr. VALE observed that if equal justice was meted out to both men he had
nothing more to say. He was aware that
when a member of the public service was
found guilt.y by a board of certain faults,
and took the opportunity of resigning, a
loop-hole was left for re-employment; and
therefore he looked upon Morrison's refusal to resign as something which told in
bis favour. I-Ie (Mr. Vale) had never
been one to seek out charges against the
police or any other body of men; but he
asserted that the public mind had become
imbued with the conviction that the officers
in the police force were persons who were
thoroughly mixed up with the system of
loose living which degraded the metropolis
-that they did not repress the gross im~
moralities of the city, but rather, by their
da.ily practice, tended to demoralize the
police system of the colony. As was said
to him by two policemen, without asking,
and under circumstances which gave great
force and emphasis to their statement, "our
leading officers, instead of seeking to shield
us from blame, when we endeavour to do
our duty - instead of doing what they
could do, from their position. to relieve us
from responsibilit,y- throw upon us the
responsibilit.y; when we stretch our posi~
tion to do the State some service, they,
for their own populnrity in the district,
desert us." Now he asserted that the
officers, going about the streets as they
did, were the persons who might reasona oly be expected to suggest where certl1iu
houses of a suspicious character were to
be found. I-Ie considered that the leading
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duty c.f a police officer was to be, in this
way, the educator of his men up to t.he
highest point of efficiency, and yet it was
notorious that the lives of mallY of the
leading officers bad been of such a cllamcter as to bring them under obligations
to scoundrels of both sexes. And then
the Chief Secretary met the puLlic rumonr
~the statement of that which everybody
knew and recognised-by telling the honorable member for Ripon and Hampden that
it was his duty to bring a charge. Now
he contended that it was not the duty of
any member of the House to make a
distinct charge; but that it was the
duty of any honorable member, when
he fOl.ll1d that the general public feeling
was that a certain branch of the public
service was not properly conductedwas not conducted so as to accomplish
the results for which it was created-to
tell the Chief Secretary of the fact, and to
challenge him to make a rigid inquiry into
the matter. Head vocated not a fishing
inquiry, but such an inquiry as would
satisfy the House that the officers of police
were really doing their duty, and that, by
their conduct, they wel'e examples to the
policemen under them. If such things
were shown, there would be no opportunity for a recurrence of' these charges.
He did not mean to say that any member
of the House desired that police officers
should associate, publicly and notoriously,
with immoral and discreditable reprobates,
and thus degrade their office, and prevent
it being fruitful in good results to the
State; but he thought that the mere
reiteration of these statements, known to
be founded on a large amount of fact,
called for a thorough inquiry into the
police system of the colony-such an
inqniry as would enable the Government,
when the new Parliament met, to come
down to tbe House and say-" The whole
question has been inquired into by the
most reliable persons, and we are satisfied
that there has been no improprietynothing that can be reasonably complained
of-in connexion with the officers of our
police." His chief anxiety was that the
officers of police should be men whose
example would tell with good effect
throughout the ranks, He was satisfied
1hat if officers, by their conduct, degraded
the service-if they occupied friendly relations with persons whom tlley should
watch-the lower grades could not effecti\'ely discharge their duty. He would
like the Chief Secretfl),y to tal~e illto con-
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sideration the practice of redistributing
the police in the country districts, with a
view to ascertain how the removal of one
policeman a dozen times in seven years
could be justified, while another policeman
could remain in one place for eight or nine
years; or, not taking a sham removal into
account, fifteen 01' sixteen years. Take
another case. A man drove a load of wood
into the yard of a count.ry police station,
in the vicinity of which a large amount of'
plunder, in the shape of wood-stealing, had
gone on. The man, haying delivered the
wood, came out of the yard, and was
asked by a neighbour how much he got
for the load? The reply was" Nothing."
"More fool yOll," said the questioner.
" Oh ! no," rejoined the other, "I have a
wood contract, and I may want a tree."
This showell an undesirable state of things,
but this state of things did exist. He was
not going to make the slightest charge,
but he believed what he had stated to be
an absolute fact as much as if he had seen
it himself.
~ir J. McCULLOCH remarked that the
statement of the honorable member for
Collingwood (Mr. Vale) was after all
merely one of generalities-a repetition
of the rumours of which honorn.ble members had heard from time to time. The
honorable member admitted that he was
in possession of information affecting certain members of the police force, and it
was his duty to communicate the particulars to him (Sir J. McCulloch) and
assist him in investigating the matter. The
honorable member had referred to a policeman as having been guilty of an act which,
if proved, would certainly lead to his
immedia.te dismissal from the fo),ce. And
yet t.he honorable member would not communicate theinformation necessary to allow
action to be taken. But was the honorable
member justified in withholding the information? If the policeman referred to
had been guilty of' the conduct alleged,
the honorable member for Collingwood, by
withholding information, was shielding him
from blame, putting the Government in a
wrong posit.ion, and doing an iujury to the
country. The honorable member made
certain general charges; if, said he, these
charges were so and so, then tile police
officers were not fit for the positions they
held. But had the charges any foundation? Did the honorable member for Collingwood know that anyone of them could
be subst.antiated? If he did, and would
communicate it, it shonld be thoroughly
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investigated by a board, of wllich the
honorable membe):, if he pleased, should
be a member. But the honorable member
ought not to make wholesale charges
against persons who could not defend
themselves. And yet he was in the habit
of indulging in the practice, on the
strength simply of mere rumonr. Now
were honorable members justified in repeating in a pnblic place, as facts, rumours
with respect to persons who had no opportunity of' offering a refutation? Would
the honorable member for Collingwood, if
he were the subject of such treatment,
think he was fairly or justly dealt with?
The honorable member for Ripon and
Hampden had frequently brought forward
charges against the police, not one of which
could be substantiated in any way. It
was high time that honor~ble members
made a stand against the promulgation, in
the House, of cbarges against people
outside. If the honorable member for
Collingwood were animated by proper
manliness he would communicate to him
(Sir J. McCulloch) the particulars of the
case t.o which he had referred. If he did
not do so, doubt would at once ari~e as to
the correctness of the statement. A commission had been appointed to inquire into
the working of the civil service, and the
police had been asked, with other civil
servants, to send in any complaints whicb.
they might have to make with regard to
the management of their department.
The honorable member for Collingwood
wus a member of the commission, and the
commission could investigate the case
which the honorable member had mentioned.
Mr. VALE said he was not going to
bring charges against individuals, and
challenge inquiry, on his own responsibility, but, when he thought any matter of
public notoriety affecting the public service
was of such a character as to demand
inquiry, he would repent that public
rumour on the floor of the House, and
challenge the Government to such an
inquiry as would set the matter at rest;
and he would do this just as often as he,
in his judgment, believed to be right.
So had he done in connexion with the
police, a.nd flO would he do in connexion
with any other public matter that came
before him. The Chief Secretary said
that the Civil Service Commission had
the opportunit.y of inquiring into the
management of the police force, but it
was not until he absolutely refused to sit
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on the commission unless the inquiry
included the police, that the police force
was included within the scope of the
commission. Although the commission
was empowered to inquire into the general
management of tho police, it had not yet
gone into any matters of minute detail.
At the same time he was aware that
several matters of inquiry before the commission in cOlltlcxion with the police had
been made part and parcel of the Government proposals during the present session.
How this had come to pass he did not
know, for he had kept the proceedings of
the commission absolutely secret. The
busine~s of the commission was to do with
matters of' public policy in relation to
salaries, allowances, and classification, and
the extension to all in the public service of
the privileges, whatever tbcy might be,
which were enjoyed by a section only of
the employes. And therefore he had no
desire to make the commission an organ
for bringing out .information on matters
which had arisen in the courso of this or
any previous debate in connexion with
the police. He believed that the majority
of the people of this country had long
since arrived at the conclusion that the
police system called for wide inquil'y in
directions altogether different from those
contemplated by the Civil Service Commission.
Mr. WHITE MAN protested against
honorable members libelling men who
could not be present to defend themsel ves.
At the same time he was glad the opportunity had been afforded him of saying a
few words on behalf of' a gentleman who,
after eighteen years service, had been
compelled, through foul slander, to resign
his position-he referred to Superintendent
Green, against whom a charge was never
brought until that made by Morrison, the
ex·constable, a man who, when in town,
had to be written to by a friend, cautioning
him not t.o go on the spree, and not to
gamble. On the statements of this man,
Superintendent Green had to appear
before a board, where he did not get fair
play. The only charge proved against
him was that he borrowed money from
Morrison, which was admitted, the Cil·cumstances under which it was done being
explained, and for this a man who had
served the country faithfully for eighteen
years, and who had six children' dependent
upon him, was absolutely thrown upon the
world. He (Mr. "Yhiteman) was ashamed
of finy honorable member who misused his
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position to make vile attacks on members
of the civil service, and particularly on
officers of police-who wellt about hoodwinking di~satisfied members of the police
force, und having private conversations
with them. He believed that ninety out
of every hundred policemen would give
their officers the best of characters.
Mr. McKEAN observed that he had
taken no part in the various discussions
which had hitlierto arisen with reference
to officers in the police force. He was
not desirous of mixing himself up in these
matters for val'ions reasons, one being that
the Chief Secretary was not disposed to
give the subject that consideration which
he thought it was entitled to. O\'er a
dozen members of the force had fi'om
time to time imparted to him information
similar to that wllich the honorable member for Ripon and Hampden had made
public; and still more damning facts had
been communicated to him by persons in
whom he lIad the utmost confidence, with
therequestthat he would bring them before
the House. He declined doing so when
he found that a board was appointed to
inquire into Morrison's case. He had to
protest against boards of that kind conducting their inquiries with closed doors;
the inquiries should be open to the public,
an,d tIle persons whose conduct was being
inquit'ed iuto should have, if they desired,
t,he assistance of professional men. Morrison told him that ho had six or seven
witnesses to examine before the board, but
he was unable to examine them because
they declined to give their evidence unless
they could do so in public. They wanted
this pnblir,ity as a guarantee that they
would not be persecuted for giving their
evidence. Now he (i\1I-. l\icKean) WfiS
prepared to lay before the committee half
a uozen matters affecting t.he police force
of far more importance than he had heHl'l1
from the honorable member for Ripon and
IIampc1en. One policeman told him that
he arrested two females of improper
character iu Bourke-street" and took them
to the ,lock-up. On their way tl;ither
the women, showing the policeman the
likeness of' a police officer, asked him" Do you see that"? and spat at him, and
told him that the next day he would be removed. The next day he was removed to
another station, situate at a considerable
distance from his family. One man hall to
take care of 250 game fowl {or an officer,
anu, because he declined to do this after a
certain time, he was punished by removal
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to another station. At one station, the
mistress of an officer was kept, and her
antecedents, published in a Prahran newspapel', were read out by n. policeman who,
for that offence, was removed a few days
aftel'ward~.
Oue policeman had charge
of a number of game-cocks belonging to an
officer, and ono of the birds died. The
officer threatened the mau with all kinds of
pains and penalties, for hn,ving-, as he said,
sold the bird, which was worth £10. The
man pointed ont the skeleton of the binI,
and the officer then declared that the man
had destroyed it, and accordingly that man
was punished. These were only a. few of
the cases repre:'Jen ted to him by men in
the force who were prepared to prove
tliem. (Sir J. McCulloch-" Give me the
n:lmes.") He would not give tile names.
(Sir J. McCulloch-" How then can I
inquire" ?) He did not belieye the Chief
Secretary wanted any inquiry. He (Mr.
McKean) would not submit to an inquiry
in a room where the public were not
admitted - un inquiry tho evidence in
which WtlS merely to be submitted to the
hrad of the department without the public
having any knowledgeof it. Certain policemen, when spoken to about the impropriety
of allowing hotels to be open after hours,
and of allowing impl'opet' characters to
assemble in such places, stated that they
were afraid to report these cases lest fo1'
so doing they should be removed from
Melbourne at considerable personal inconvellience. 'Vas it wonderful that, undet'
these circnmstn.l1ees, such an amount of
demoralization should exist in Mel\Jonrne ?
Only witllin the last few weeks had there
been anything like a system of proper surveillance with regard to public-houses. It
must be satisf.tCtory to the public to know
that the pol ice of-Ticer in charge of t.hat pnrticular department was at length aoing his
duty. AII(I wliy was he doing it? Because,
as he (Mr. McKean) believed, the action
of the honorable member for Ripon and
Hampden, anll the honorable member for
Collingwood (MI'. Vale), had compelled the
Chief Secretary to see that the law was
carried out,
Mr. 1-1 ANNA remarked that the statement.:; which the honorahle member for
Maryborough (Mr. McKean) hall made
with respect to an importallt public department could not be allowed to pass unnoticed, :md ho did not think the 110noral.le member would be doing his duty to
the House or the country unless he gave
names and dates, and thus placed the Chief
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Secretary in a position to appoint a commission to investigate the whole matter. Some
time since he (Mr. Hanna) made certain
specific charges with reference to the locomotive branch of the Railway department;
an inquiry followed, and the result was one
of the greatest reforms ever effected iu the
country. But that inquiry was not open
to the public or the press, Had that inquiry been conducted in public, and a resume of the evidence published daily in
the newspapers, it would probably have
been a failure, because the evidence given
ODe day would have been contradicted by
the evidence of the next day , Under these
circumstances he trusted the honorable
member for Collingwood (Mr. Vale) and
the honorable member for Maryborou~h
would put the Chief Secretary in possession
of the information which they appeared
to have at command respecting these
scandalous charges which they had mentioned-charges which were sufficient to
damn the police force in the eyes of thii:l
or any other country. Honorable members would not do their duty unless they
named the witnesses and specified the
charges. This done, the Government
would not dare to refuse to appoin t a
proper commission to investigate the whole
affair. He trusted that course would be
taken, so that either the charges would be
sheeted home or the parties concerned
acquitted honorably.
Mr. LONGMORE observed that the
Chief Secretary had expressed himself as
being very anxious to receive specific
charges against officers ill the Police department. He(Mr. Longmore) had already
made charges in the most emphatic and
distinct terms; he had said that Captain
Standish had come into the force under an
assumed name, whilst the Police Act
specially provided penal consequences for
any person doing so; he 'had also said
that that officer was a gambler of the
very worst character, and that he had
seen proof of his debts which for two
years he had been unable to discharge.
The Chief Secretary also knew very
well that he (Mr. Longmore) had charged
Mr. A. B. Smith with having defrauded
a creditor when he was in the police
force. He had asked for the appointment of a select committee to inquire int.o
these charges, but the Chief ~ecretary
had declined to grant it. lIe (Mr. Longmore) had also made specific charges
against Superintendent Lyttleton; he had
charged that officer with having employed
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men under his command to perform work
on his own property at tile expense of the
country. He felt sure that the Chief
Secret.ary suspected that there was something wrong, although he refused to make
inquiries.
He had been told things
almost as bad as those mentioned by the
honorable member for Maryborough (1\11'.
l\fcKean), namely, that a policeman, after
he had arrested a woman of the streets,
had been dragged by her under a lamp
and shown Mr. Lyttleton's miniature, and
told that he would be removed, and that he
was removed. N ow all these things were
going on under the very nose of the Chief
Secretary, who persisted in refusing to
make a proper inquiry into them, for the
truth was that he was determined to shield
these men, and shield them he would to the
end of the chapter. The conduct of the
Chief Secretary with reference to this and
ot.her matters would some day or other be
called to a strict account, for he had a
duty to perform to t.he country the morality of which was being outraged by
the notoriously immoral doings of the
persons he had alluded to. The Chief
Secretary, being their shield, was knowingly abetting them in their iniquity, and
knowingly permitting if not encouraging
such things to be carried on.
Mr. MACKAY protested against the
personal tenor of the remarks of the
honorable member for Ripon and Hampden.
Sir J. McCULLOCH expressed his
entire indifference to any remarks with
reference to himself that might be made
either by the honorable member for Ripon
and Hampden or the honorable member
for Mal'yborough (Mr. McKean).
Mr. LONGMORE said that the only
result of the iIldoings of which he had
complained being brought under the notice
of the Chief Secretary, was that the
officers transgressing had been a little
elevated in rank. The Chief Secretary
had, that evening, said that he was quite
willing to go on with the investigation of
these charges. He ( 1\il'. Longmore) believed that Constable Morrison was so
satisfied with the rectitude of the position
he had taken up, that he was quite ready
to proceed notwithstanding all the disabilities under which he had been placed.
Morrison thought he had been treated
very badly, but he felt his case to be so
strong a one that he was most anxious to
have it investigated, for he considered that
he had been tUl'Iled out of tho police force
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merely for doing a duty whilst others
who had neglected that duty had been
retained.
Mr. J. T. 8~nTH felt that it would
not be right in him to allow this question
to go to the vote without expressing an
opinion upon it. It was very much to be
regretted that one of t.he most importaut
arms of the service should run the risk of
being lowered and even disgraced in the
eyes of the community, owing to the action
tlmt had been taken by certain honorable
members of that Honse; for the police
was a body to whom was entrusted the
custody of the laws and liberties of the
people.
He contended that the Chief
Secretary would not be worthy of the
position he occupied if he did not staud up
in his place to defend aud protect the
characters of the public servants. The
Chief Secretary had challenged those who
had specific allegations to make to state
their grievances, and had promised that
thcy should be investigated. But what
was the committee now asked to do? To
impugn the charact,er of an officer of the
police force on statements of his subordinate. If the statements of the constable
had any truth in them, let him muster up
courage to go before a board-and a board
had been appointed for that purpose but
the courage was wanting. The board appointed by the Chief Secretary consisted
of honorable men, who would lutye dealt
in a fair and just spirit with the inquiry;
but this did not satisfy the complainant,
who wanted to have the advantage all on
his own side, for he wished to make his
statements to the board and let them go
forth to the world only for the purpose
apparently of irretrievably damaging the
chamcter of an officer who had a family
to provide for and protect. Be (Mr. j.
T. Smith) had perhaps had more to do
with the City COUl't than any other honorable member of that House, and he said,
without fear of contradiction, that a body of
men more honest, upright, and worthy of
the confidence and support of Parliament
did not exist than the members of t.he police
force. If that were so, why should it be
attempted to detract from the generally
efficient character of the force by traducing personally one or two members of it?
He believed that the Chief Secretary had
adopted the only course which was consistent with the responsibility of his position, and honorable to himself, and for so
doing he deserved the respect of every
honorable man in the communit.y.
He
YOLo
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sincerely trusted that the Chief Secretary
would not allow himself to be coerced into
the adoption of any other determination
than that which he had propounded to the
committee, namely, inSisting that there
should be no fishing inquiry, but that if
charges were to bo made they should be
made and inquired into by a competent
board, and be declared to be either sustained or refuted. He (Mr. J. T. Smith)
regretted exceedingly that this discussion
had taken place, because he had a firm
conviction of how much rested for the
general welfare in the hands of the police.
The honorable member for Ripon and
Hampden evidently entertained some very
extraordinary notions on this subject, and
in which he professed himself quite unable
to go with him, for if the charges were
made distinctly and categorically in hlack
and white, the Chief Secretary would at
once deal with them; but it appeared to
him (Mr. J. T. Smith) that the honorable
member was impressed with an unalterable conviction that the officers of tho
police force were anything but what they
ought to be, and that the men were paragons of excellence.
N ow for his own
part-taking a practical view of the question, in which he believed he would find
very general support-he thought that the
best proof one could have of the efficiency
of the officers was to be found in the fact
of the men being so well cOl1l1ucted and so
well disciplined as they were admittetl to
be. He trusted the House would heal' no
more of these vague c)mplaints, because
he was assured that they were productive
of a vast deal of injury to the communit.y.
He believed that those who recklessly
t,hrewout these unsubstantiated imputations
hardly realized the importan0e of what
they were doing, for they seemed to forget-when 'within the precincts of Parliament-what slander meant, or what might
be its consequences. There were many
men-and he was not sorry to say sowho would rather be drowned in the Yarra
than consent to rest under such imputations as these which were so freely bandied
about. in the House-men who had children who either heard or read such charges
in the newspapers, and who were powerless to give an explanation of them, because the Parliament was omnipotent, and
there was no redress. If such things continued, the civil sen'ants would have to
seek some safer position and some bet.ter
protection than that House could afford
them.
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Mr. WHITEMAN asked the Chief Secretn,ry whether the decision which had been
flrrived at with respect to. Superintendent
Green was final? He believed that that

officer had been in the service with uninterrupted good conduct for a period of
eighteen years. He very much regretted
to learn that the Chief Secretary had come
to the conclusion that Mr. Green must be
dismissed, and he thought that decision a
hard one, because he had not a fair trial;
he was put upon his trial at a short notice,
and was not allowed time to read either
the minutes that he took or his defence.
One of the charges was withdrawn, two of
them were not proven, and one was not
investigated at all. He hoped that, if the
decision in this case was definite, the
Chief Secretary would reconsider it.
Sir J. McCULLOCH remindp.d the
honorable member for Emerald Hill that
he had before stated he had gone carefully
into the case referred to, and although he
felt very much for Mr. Green's removal
from the force, and knew that there were
many respects in 'which the decision bore
hardly upon him, yet he was obliged to
come to the conclusion that he was no
longer fit t,o remain in his position, and he
(Sir J. McCulloch) had no alternative but
to act as he did.
Mr. LONGMORE wished to understand, from the Chief Secretary, whether
the board of inquiry was still carrying 011
its functions?
Sir J. McCULLOCH replied that the
board was prepared to proceed with the
investigation the moment there was any
evidence before them to consider.
Mr. LONGMORE inquired whether
the hOl'ses which Superintendent Lyttleton
purchased when he was last ill Sydney
answered the purpose for which they were
intended? He had been given to understand-and he gave this statement simply
as a rumour-that something like £ 17 lOs.
a head bad been paid for them and that
some of them had been sold as low as £1
a heau.
Sir ,T. McCULLOCH said that he
believed there was no truth whatever in
the report.
The vote was then agreed to.
On the vote of £3,199 8s. for detective
police,
Captain MAC MAHON asked for some
explanation with respect to the item
" Allowance to officer in charge of detectives, at £100 per anuum, £50." He was
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informed that this allowance was received
by the superintendent of the city police,
whilst the duties were performed by a
subordinate officer in the detective force.
It would be se8n at once that this was a
most inequitable practice. If a separate
officer was required as superintendent of
detectives, let there be a separate salary
provided for him; to that course he had
,no objection, but it was clearly undesirable that the present system should be
permitted to continue.
Sir J. McCULLOCH said that Superintendent Nicholson had taken charge of
the police force generally in the city,
inclusive of the detective force. It was
on that ground, and seeing that he came
forward very willingly to undertake the
work, at a time when his services were
much wanted, although he was and had
been in bad health, that the extra allowance'
had been given him.
Captain MAC MAHON observed that
he wished to be understood as not having
any objection whatever to the officer in
question receiving the extra allowance,
but he disapproved of the way in which
it was received, and which he was aware
had gi ven rise to a good deal of dissatisfaction, because it was calculated to leave
the impression that there were two officers
performing these duties, whilst, in fact,
there was only one.
After some remarks from Mr. McKli:AN,
the vote was agreed to.
On the vote of £18,020 for general
police (con tingencies),
Mr. LANGTON inqnired whether there
was any truth in a statement that had
been made, that the Government intended
to abolish the police hospi tal, and that in
future the constables would be allowed to
go where they pleased when they were
sick? In his opinion it was absolutely
necessary that the hospital should be
maintained. In London the experimen t
had been tried as to which system was the
better, and, independent of the larger
amount of service rendered under t.he
hospital system, it was found that there
were three times as many men sick
when they were allowed to go where they
pleased to be nursed.
Sir J. McCULLOCH replied ihat it
was the intention of the Government to
make a change with rega.rd to the hospital, because it had been found that an
unnecessary number of clerks and constables were kept about the hospital. The
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Government had put themselves in communicat.ion with the authorities of the
Melbourne Hospital, who had expressed
their willingness to place a ward at the
disposal of the Government, with the
underst.anding that it would be reserved
for the exclusive use of the police. He
believed that satisfactory arrangements
might be made in this way. The Government might after all be compelled to
use the hospital at Richmond, but if that
were the case it would certainly be dOlle
with a very much reduced staff:
.
Mr. VALE was unable to understand
the objection to married constables who
were sick being allowed, under proper
supervision, to remain in their own homes
and be nursed there. He believed that
for twenty-five years tlu1t system had
been pursued iu LOllllon, and had not been
found to work unsatisfactorily.
Capbin MAC MAHON said, on the
contrary that, the system proposed by the
honorable member fOJ' Collingwood (Mr.
Vale) had been tried in London and had
been found to fa,il entirely. There was
always, in such cases, the great difficulty
of knowing whether the men were truthfully representing their state of health or
not. The system hitherto pursued during
the last seven or eight years was, in his
opinion, a bad one, and was objected to by
the coustables themselves, because under
it oue half of the pay of the constable was
stopped, and went to the medical officer
who treated him for his complaint, and
provided him with physic. That system
gave room for the suspicion-and he
thought a not unnatural suspicion-on the
part of the men, that the medical officer
kept them in hospital for his own profit,
longer than there was any necessity for.
Doubtless these suspicions were, in many
cases, entirely without foundation, but still
the idea having got into the heads of these
men it was better to remove it. If the
stoppages of pay went into the hands of
the Government instead of the medical
officer, the efficiency of the police would
be quite as good as it was now, and it
would get rid of this unpleasant feeling,
because the medical officer would then
receive a fixed salary from the Government. He (Captain Mac Mahon) did not
think it a matter of much importance
whether the hospital was at. Richmond or
elsewhere, but he thought the Government would come to the conclusion that
there should be a medical officer attached
to the force, and that he should be paid by
2R2
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the State instead of taking an allowance
from the men, a system which was only
resorted to as a temporary expedient.
The vote was then agreed to.
GOVERNOR'S RESIDENCE.
On the vote of £6,000 for alterations
and additions to the late residence of
Major-General Chute,
Mr. FRANCIS reminded the committee
that the consideration of this vote had been
postponed so as to enable. the Government
to make further inquiries and give fuller
information respecting the proposed alterations. He now laid on the table plans of
the ground constituting the Government
House Reserve, showing that portion of
them which it was intended should be
occupied as a residence by t.he Governors
of the colony. The plan also showed that
portion of it which was proclaimed on the
~4th of February, 1858, as u site for the
Astronomical Obsen atory, aud which it
was not proposed to interfere with. It
would appear that by some mal-arrangement on April 23, 1866, another piece of
this ground was permanently reserved and
gazetted in an informal and illegal manner
-it was 8 acres and 2 roods in extent.
On this piece of ground the residence of
Major-General Chute had been erected,
but he believed that it was originally
intended to build quarters on it for the
officers connected with the observatory,
It had also been statell that the reserve
was made hecause at one time it was suspected that the Lands department desired
to sell a portion of the domain. After inquiries had been made by the Government,
they satisfied themselves that the reserve
was illegally made and had no force, and
therefore there was no necessity, as some
supposed, for the interference of Parliament in order to annul it.
He only
explained this because it had been stated
that Governmen t House could not be
placed where the residence of' MajorGeneral Chute stood. He assured the
committee that ample accommodation for
t.he purpose could be' obtained there, as
would be seen on reference to another
plan which he now submitted showing the
alterations and additions which it was
proposed to make to the preseut building.
The accommodation was somewhat more
extensive now than was the case when, on
a former occasion, he submitted an esti-·
mate to the committee, At that time the
ball room, for instance, was not intended
to be so large as it was now proposed to.·,.
7
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make it, and the same might be said of the
reception rooms. The present banqueting
room at Toorak was only a temporary
wooden structure, and its dimensions were
only 80 feet by 40 feet. The estimate
first brought down of about £13,500 included a larger banqueting room and an
I\djoining room to serve as a supper room.
Inquiries had been made as to the extent
01' sufficiency of this accommodation, and
the result was that the Public Works
department had gi ven increased accommodation at a corresponding increase in the
cost from £13,500 to £14,500. This
increase provided a new entrance to the
building as well as a separate entrance to
the more public parts of' it. This plan if
carried out would afford ample accommodation for the annual vice-regal ball, and he
told the committee that £14,500 was all
the country could now afford to spend for
this purpose. The proposed plan would in
the opinion of all persons experienced and
interested in such matters, and who had
been appealed to respecting it, amply meet
every requirement of the present or any
future Governor. The only question then
was as to the site. It was alleged on the
one hand that it was too near to a public
road, and that it was also objectionable
because it was not on the crown of the
hill. The crown of the hill had been
examined with this objection kept in view,
and it was considered that whilst the
building would look more striking if
placed there, yet it would not be so comfortable and pleasant as if situated on the
spot indicated in the designs. If a new
building adequate to the requirements of
a Governor of this colony, according to
the views entertained by some people,
were built with a more costly and pretentious exterior, it would probably cost
£40,000 or £50,000, whereas with the sum
now asked the Government could readily
carry out the proposed ~tlterations within
twelve months. Arrangements had been
made with the representative of the owners
of TOOl'ak to extend the present term of
occupancy another year. The question
was not a party one, and as it was not
intended to make it so, the Government
would be prepared to accept the decision
of the committee upon it. He would
observe that the cottage buildings near
the Governor's proposed residence would
not by any means be in the way, inasmuch
as it was very desirable there should
be separate residences provided for the
Goyernor's private secretary and aideMr. Francis.
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de-camp, who were frequently· married
men with families.
Mr. STEPHEN said, with reference to
the remark of the Treasurer that the
small cottages near the house would afford
suitable residences for the private secretary and aide-de-camp, that he hoped the
Government would not lose sight of the
absolute necessity of providing quarters
for the astronomer and his chief assistant
in the immediate vicinity of the Observatory, in order that they might duly perform
their important work. He had reason to
know that Mr. Ellery experienced great
anxiety on this subject. The Observatory
was now a complete public institution, and
its efficiency would be greatly impaired. if
these cottages were to be applied to the
purpose indicated by the Treasurer.
Mr. LANGTON could not help thinking that those gentlemen who had been
appointed visitors of the Observatory and
the trustees of the land, had scarcely been
treated with the courtesy which they were
entitled to expect at the hands of the
Government. It was perfectly well known
that these cottages were built for the use
of the astronomers, and yet the will of the
Government was to take them away and
apply them to a totally different purpose
without one word being said on the subject to the visitors and trustees, and
without ascertaining whether such a step
would be attended with any inconvenience
to the scientific institution in question.
He protested against such a course, because
here were a number of gentlemen who had
been asked to supervise the Observatory,
and it could not be expected of them that
they would continue their duties if
they were treated in this way. It was
not very long ago since a most able man,
Mr. Le Sueur, was driven away from
the colony by the action of the Chief
Secretary in making unexpected and injudicious alterations in his position, when
it was known that one might ransack the
world perhaps without being able to find
a gentleman better suited to occupy the
position that he filled. On that occasion
the visitors knew nothing of this interference until Mr. Le Sueur intimated t.hat
it was in consequence orit that he resigned.
Now it was proposed to take away these
two cottages without a word being said
as to what should be given in their place;
and therefore, when the Treasurer asked
the committee to vote £6,000 011 account
of £14,500, he was keeping back the fact
that Parliament would be asked to vote
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something more to replace these two
buildings. (Mr. Francis-"Not this halfyear.") No, but still it would have to be
added to the total estimate. At that rate
they would very soon get up to £20,000
or £30,000; probably within the next
eighteen months if this pretence was
sanctioned. And what would the country
get for it? A house miserably situat.ed in
one of the most dusty sites of Melbourne.
The eaves of the banqueting-room, to which
the Treasurer had referred, would be on a
level with the ground immediately against
it. Already the hill had been dug into
and cut away ten feet, in order to admit
of a little bit of a yard being made, and
it would require to be further excavated
before the banqueting room could be built,
otherwise there would be no entrance.
The adoption of the course now proposed
would interfere with the reserve set apart
for the purposes of the Observatory, would
brea,k up the arrangements of the institution, by removing the present d.wellings
of the Government Astronomer and his
assistant, and would commit Parliament
to an expenditure the am'ount of which
it did not at present know for a building
which, when it was finished, would not be
any credit to the colony, and would not
be looked upon by anyone as a permanent
residence for the Governors of the colony.
It would be wiser to make arrangements
to continue to rent Toorak-house for
another year, and leave the question of
providing a new residence to be dea,lt
with by the next Parliament. If General
Chute's late residence and the ground
atta,ched to it were sold, on the same conditions on which the land fronting the
St. Kilda road was sold, he believed that
the amount realized would be sufficient to
purchase Toorak, or to build a suitable
Governor's residence at the top of the
hill in the Domain.
Mr. FRANCIS remarked that Toorakhouse was at present wholly unsuited for
the requirements of a Governor. If the
Government purchased it they would, in
addition, have to expend, in repairs and
altemtions, at least as much money as
would be sufficient to convert General
Chute's late residence into a suit.able mansion for the Governor, while, in many
respects, the situation would not be so
convenient a one. By adopting the proposal submitted by the Government, a
saving would be effected of about £6,000a saving which, in the interests of economy,
would be very desirable. Two or three
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ineffectual attempts had been made, at long
intervals, to commence the erection of a
Governor's residence, but now there was
a favorable chance of having the work
begun and completed at a reasona,ble cost.
It was time that the want of a suitable
house for the Governor, which was a
matter of just reproach to Victoria amongst
her neighbours, was removed. If the
question were delayed, he was sure tha,t
the Government would be driven into a
corner some day. As to the site occupied
by General Chute's late residence, it was
to a great extent sheltered from the wind
and by no means dusty.
Mr. McKEAN asked the Treasllff r
whether the lease of Toorak-house could
be renewed for another year at the present
rental?
Mr. FRANCIS said that it could be
leased for another year at a' ren tal of
£1,200. The present rental was £1,000
per annum.
Mr. MACBAIN recommended the Government to withdraw the vote. Victoria
was the first amongst the Australian colonies, and it ought to take care that its
Governor's residence was at least equal to
the residence provided for the Governor
of any of the other colonies. Everybody
admitted that Toorak-house was not a
suitable residence for the Governor, but
what reason was ,there for departing from
t.he proposal sanctioned by some of the
members of the present Government, a
number of years ago, for building a house
on one of the best sites in the Domain, at
a moderate cost? (Mr. Bates-" It would
cost £40,000 or £50,000.") He believed
that an expenditure of £30,000 would be
required to complete the present scheme.
He was not in favour of purchasing Toomk,
because he was satisfied it was better that
the GoverilOr's residence should occupy a
more central position. He trusted that
the Government would reconsider the
whole matter, and, instead of pa,tching up
an old house in an unsuitable situation,
would erect a building worthy of the
colony. The wisest course would be for
the Government to withdraw the vote,
reconsider the whole matter, and leave it
to be dealt with by the next Parliament.
Sir. J. McCULLOCH said it was most
satisfactory that honorable members generally had arrived at the conclusion that
Toorak was not a suitable place for the Governor's residence. Members on all sides
were agreed that Toorak must be abandoned
-that no further efforts must be made to
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retaiu it ns a place for the permanent residence of the Governor, No doubt the
position it occupied was a very inconvenient one. The chief point of c1iffercnce
seemed to be whether General Chute's
honse should be converted into a Governor's residence or whether a llew building
should be el'ectell in another part of the
Domain reserve.
Tile Government, of'
course, had no special interest in proposing
that General Chute's house should be converted into a residence for the Governor.
Theil' only desire was that it should be
turned to account) if possible. He had no
hesitation in saying that a residence erected
on the top of the hill would be much more
exposed to dust storms than was General
Chute's house, which was sheltered from
the north wind, and got all the advantage
of the breeze from the south. If honorable
members did not desire that anything
should be done at present towards a new
residence for the Governor, the Government had no object.ion to let the matter
stand over till next session, but it should
be remembered that it had been necessary
to incur expenditure on Toorak almost
every month for the last twelve or fourteen years. Under all the circumstances,
and after the discussion which had taken
place, he thought that it would be better
to withdraw the vote. With respect to an
observatjon made by the honorable member
for 'Vest :\1elbourne (Mr. Lungton), he
begged to assure the committee that no
discourtesy whatever had been intended
towa.rds the Board of Visitor:3 at the
Observatory in not having consulted them
us to the removal of the quarters of some
of the officers of that institution. 'With
regard to Mr. Le Sueur's resignation, he
would remind honorable members that
frequent complaints had been made about
the number of Government officers who
received an allowance ill lieu of house
rent, and that, with the view of economizing in that direction, notice was given
to MI'. Le Sueur that no furthel' allowance
for house rent would be granted to him,
whereupon he at once resigned, without
making any representations to the Government on the subject. If Mr. Le Sueur
considered himself unfairly treated, he
ought not to have been above representing
his case to the Government.
Mr. McLELLAN expressed his satisfaction that the vote was to be withdrawn,
because he believed that whatever might
he done to General Chute's late house it
would be a very paltry residence for the
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Governor, and that it occupied a very unsuitable site. The Government would act
wisely if, during the recess, they appointeu
a commission, consisting of the InspectorGeneral of Public Works and one or two
other competent men, to consider and report upon the whole question of the erec
tion of a Governor's residence.
MI'. MICHIE thought honorable members might felicitate themselves on the
fact that a general understanding had been
arrived at that the Governor's residence
ought to be neal' the city. In any of the
ot,hercolonies-Tasmania, South Australia,
New South Wales, or New Zealand-the
Governor's residence was far more accessible either to visitors or to the denizens
of the colony than Toorak-house was from
Melbourne.
Mr. COHEN said he was sorry that
the Government intended to withdraw tho
vote. He would much rather that they
should propose to increase it to £ 10,000,
on the understanding that about £20,000
would be expended in the erection of a.
Governor's residence on that portion of
the Domain reserve which had always
been intended for the purpose. He also
thought that competitive designs ought to
be callfld fol'. He had no faith in any
buildings erected by the Public "Vorks
department. If competitive designs were
called for, he had no doubt that a suitab!e
Governor's residence could be built for
£20,000.
Mr. G. V. S ~UTH concurred with the
suggestion that the Government should
appoint a commission to inquire as to the
best course to be adopted with the view to
the eroctiou of a Governor's residence. In
his opinion there was no other site neal'
the city so suitable as the npper portion
of the Domain reserve.
Ml'. BATES observed t.hat some years
ago competitive designs for a Governor's residence were called for at a cost
of something like £1,500, but for one
half the money better plans could have
been prepared by a gentleman in the
Public Works departmen t. 0 ne of the
designs, for which something like £7.50
was paid, resembled Menzie's Hotel more
than anything else; and, if competitive
designs were again invited, he did not
believe that they would please half-a-dozen
persons when sent in. Last year the
Public Works department wa.s asked to
expend £500 or £600, in the erection
of a banqueting roorr;t at Toorak, but
the request was not acceded to, on the
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understanding that immediate steps would
be taken for the erection of a new residence.
Mr. FRANCIS said he hoped it would
be distinctly understood that, if the vote
was withdrawn, he should institute inquiries as to the best means of recovering
the eight acres of land which had been
handed over in an illegal and informal
manner for the purposes of the Observatory. He should also endeavour to ascertain if it was not possible, hy the sale of
tllat land and the sale of General Chute's
late house and grounds, to raise sufficient
money for the erection of a Governor's
residence.
The vote was then withdrawn.
The consideration of the Second Supplementary Estimates for 1870 was pro··
ceeded with.
The following votes were agreed to
without discussion :-.f846 lOs. for the
Chief Secretary's department, and £1,650
for the Attorney-General's department.
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I them as suitors. If the practice prevailed,
as he believed it did to some extent, it
ought to be put a stop to.
Mr. MICHIE observed that it was, of
course, improper for a man engaged in a
judicial capacity to reside with any of the
parties who might be litigants in a case
to come before him. If there was any
other place in which a magistrate could live
decently and respectably in a neighbourhood through which he was travelling, it
was not propel' that he should stay at the
house of any person who was likely to
come before him in the capacity of a suitor.
He wonld call the attention of his honorable colleague, the Solicitor-General, to
the su~ject.
Mr. COHEN said he believed that every
death which took place at the Yarra Bend.
Asy lum entailed an expense of something
like £ 15 or £20 upon the Government for
post m01·tem examinations and expenses.
He thought that such an expense was
altogether excessive.
Sir J. McCULLOCH remarked that the
Act required a post mortem examination
to be made, and an inquest held on the
body of every person who died in the
Yarra Bend Asylum, and he did not think
it would be wise to make any alteration
without due consideration. It was desirable that there should be a full and public
inquiry into the cause of every death
occurring in such instit.utions, so that the
public should be satisfied that everything
went on properly.
Mr. COHEN concurred as to the
desirability of a post mortem examinatiun
being held on every person who died in a
lunatic asylum, but said he thought that
the expense of such examinations was
excessive.
Mr. MICHIE said he did not see how
each inquest and post mortem examination
could amount to the sum mentioned.
The vote was agreed to.

INQUESTS.
On the vote of £ 1,000 for the SolicitorGenera1's department, including £100 for
"payments in respect to inquests,"
Mr. VALE said that his attention had
been called, through statements which had
appeared in the press, to the apparen tly
excessive number of inquests which were
beld, and the unnecessary number of post
mortem examinations. For instance, a
case had lately occurred in which a man
had been killed by a tree falling upon him.
In such a case as that, in which there
could be no doubt whatever as to the cause
of death, what necessity ·was there for a
post mortem examination ?
Mr. MICHIE intimated that an explanation had been asked for as to the reason
why an inquest had been held in the particular case referred to by the honorable
member.
Mr. LONGMORE drew attention to an
item of £250 for allowances to police
HANDBOOKS OF THE COLONY.
magistrates, &c., "for forage and travelOn the vote of £3,372 78. 4d. for
ling expenses." The allowances under
this head, he said, amounted altogether to various expenses connected with the
about £2,000 pel' annum. One instance Treasurer's department,
Mr. GILLIES asked whether un item
occurred forcibly to his mind in which a
police-officer had stopped at the house of of £537 lOs. Id., being the amount of'
a litigant whose case he had to investi- judgment and costs in the case of Balliel'e
gn,te, aud the decision was very unsatis- v. The Crown, for supplying 500 copies
factory to some of the parties concerned. of' the Victorian Gazettee1', was to cover
He thought it was highly objectionable the expense of certain "handbooks of
that police magistrates, instead of putting information respecting the colony," for
up at an hotel, should stay at the houses which a vote of £.500 was proposed last
of friends who might have to appear before session and withdrawn?
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Mr. MICHIE replied in the affirmative.
vVhen the vote was withdrawn last session
he was under the impression that the
applicant had no case, but, upon a careful
examination of all the papers, he saw that
there was just n case which might induce a
jury to return a verdict in his favour. As
he could not recommend the Government
to resist the claim with a reasonable certaintyofsuccess, he thought that the wisest
course was to consent to a verdict for the
amount rather than let the case go into
court. with the risk of having to pay a
considerable sum in costs in addition to
the amount claimed. He had, therefore,
very reluctantly consented to allow the
plaintiff to obtain judgment for the amount
claimed-£525-with £12 lOs. ld. costs.
F. C. COPE.
Mr. V ALE called attention to an item
of £35 11 s. 9d. "to make good the
deficiencies of F. C. Cope, late land ofilcer
at Heathcote, in his accounts with the
Lands department." This person, said the
honorable membe,', who had previously
been removed from the Government service
and reappointed after much entreaty, had
recently been tried for fraud, and acquitted,
mainly on the plea that he had an overabundance of work to perform, though the
fact was that his duties, though numerous,
were in the aggregate exceedingly light.
It was monstrous that an officer who had
been so tenderly dealt with by the Government should be acquitted on such a
plea.
Mr. GILLIES submitted that it was
not fair for the honorable member for
Collingwood (Mr. Vale) to take advantage
of his position as a Member of' Parliament
to say that a gentleman, who had been
acquitted by a jury, was guilty of fraud.
The honorable member knew that, in
doing so, he was availing himself of his
privilege to say something in the House
which he dare not say outside.
Mr. VALE replied that it was one of
the privileges of a member to say in the
House what he might not say outside, and
he should avail himself of it whenever he
thought necessary. The person in question had been guilty of a fraud, and a sum
of £35 11 s. 9d. was now asked for to
make good the fraud.
Mr. McLELLAN said that Mr. Cope
was honorably acquitted by a jury of
his countrymen, and on that ground he
ought to be held harmless until some new
crime WM imputed to him. AU that had
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been proved against him was that he held
five or six different offices, and that there
was some irregularity in his accounts.
GOVERNMENT ADVERTISING.
Mr. LANGTON, referring to an item
of £1,500 for advertising, said honorable
members had been under the impression
that the Government were reducing the
cost of advertising, but such was not the
case. In 1869 the cost of advertising was
£7,000, for 1870 a similar amount had
already been voteLl, and now an additional
£1,500 was asked for.
Mr. FRANCIS said that he had issued
a peremptory order a few weeks ago to
curtail the expense of advertising, with
the view of reducing the amount for next
year to about half the amount which it
had hitherto been. The vote for the
present year was, however, nearly exhausted, so that unless the supplementary
vote now asked for was agreed to the
necessary publication of the mail tenders
would have to be dispensed with.
Mr. McKEAN complained that the
mail tenders had to be re-advertised in
consequence of some slight error being
made by the Post-office authorities in the
original advertisements.
Mr. LONGMORE urged that the Melbourne daily papers should all receive a
fair share of the Governmen t ad vertisemcnts.
Mr. BLAIR said that 15 or 20 years
experience of joumalism had convinced
him that it would be better for a free
conntry to be without any portion of the
press which depended upon Government
advertisements for its means of existence.
Mr LONGMORE asked the Treasurer
if the Government intended to distribute
the vote for advertising fairly?
Mr. FRANCIS intimated that he did
not intend to reply to the honorable member's question.
Mr. LONGMORE moved that the item
of £1,500 be struck out.
Mr. VALE observed that certain remarks, in reference to a member of the
House, had lately appeared in the Weekly
Times which would warrant the Government in withdrawing advertisements from
that journal, or from the Daily Telegrapll,
of which it was the weekly issue, if that
journal was treated with the same justice
that had been meted out to another paper.
Mr. G. V. SMITH remarked that,
according to the argument of the last
speaker, people should not buy fish becaus~
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fish sellers indulged in billingsgate. The
question to consider was how the advertisements could be distributed with the
greatest ad vantage to the country, and
with whom could that question be left
except the Government? Although he
thought that :\iinisters too often gaveakind
of black-mail to the press in the shape of
advertisements, there was no other course
than to leave the matter to the discretion
of the Minister to whose Clepartment
it belonged; and that Minister would
not do his du ty if he allowed ad vertisements to go into any newspaper except on
the ground that the course was necessary
for the public interests.
1\'rr. FRANCIS observed that the sole
instruction which he had given with regard
to the distribution of advertisements was
submitted to the House a few weeks ago,
and that instruction had been observed in
every instance save that of the Railway
department. The advertising for the Railway department was still an item npart
from the general Government advertising,
but it would be distributed for the future
in accordanc~ with his instruction as to
general usefulness and commercial advantage.
Mr. LONGMORE said it was remarkable that, upon the issue of this particular
order, the Government advertisements
ceased to appear in the Herald. Cert~Linly it was not right for papers with
limited circulation to have Government
advertisements which were denied to
papers with ten times the circulation.
Mr. VALE considered it strange that,
if circulation was to be the basis on which
the Government advertisements were distributed, one particular Melbourne journal
should be selected not to receive anything
like its fair share. He was not going to
oppose the vote, but he was satisfied that
more than £3,000 would have to be
expended on Government advertising in
] 871, or that there would be great loss to
the State.
The vote was then agreed to, as were
also votes of £40 for rents and furniture,
Public W·orks department; £300 fees
payable to the Emigration Commissioners;
and £16 13s. 4d. contribution towards the
maintenance of the telegraph station at
Albury.
DAMAGE BY FLOODS.
On the vote of £40,000 for the" construction or repairs of bridges damaged or
pestroyed by recent floods, on condition
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that in every case the local bodies claiming
aid contribute by means of an additional
or special rate at least one-half the cost of
restoring the works,"
Mr. VALE proposed the substitution
for all the words after" aid" of the worils
"comply with conditions to be framed by
the Governor in Council."
Mr. McKEAN objected to the amendment on the ground that under it the State
aid might be granted to some districts on
conditions very difficult to fulfil, and to
others without any condition whatever.
Mr. WILSON stated that the department had received applications for aid
from nearly every district in the colony,
and more than one half the districts had
agreed to the terms laid down by the
Government, of raising one half the cost
of restoring their bridges by special rate.
The delegates from local bodies, sitting in
Melbourne, had arrived at the conclusion
that one half should be subscribed by the
districts; and the only question with them
was whether the amount should be raised
by special rate or not. He thought the
amendment a fair and reasonable one, to
enable the Government to deal with exceptional cases.
Mr. LONGMORE observed t.hat the
local bodies were willing to do their
utmost in the way of bridge restoration ;
bnt they did not wish to subject the ratepayers to an extra tax when they were
unable to pay it. He consid~red that the
vote should be passed without conditions,
and that the amount should be increased
to £50,000.
Mr. WILSON said it would be better
to pass the vote without conditions, and
leave the distribution to the department.
Mr. GILLIES suggested the propriety
of the Minister of Roads submitting a
schedule of distribution to the House.
D uless this were done, the committee, in
passing the vote without conditions, would
enable the Government to give to one
district as much, and to another district
as little, as it thought proper.
Mr. WILSON said it would be impossible to bring down a schedule, because
the claims sent in by local bodies had to
be revised.
Mr. McKEAN asked if any claims had
already been paid, or if a promise had been
made to pay them, unconditionall;r ?
Mr. WILSON replied in the negative.
In reply to Mr. LONGl\IORE,
Mr. WILSON said the claims Bent in
amoun ted, from shires and road districts,

594

Suppl!J.

[ASSEMBLY.J

to £98,000 ; and from boroughs (including
£10,000 for one borough) to £20,000.
The claims were all in except from four
shires.
Mr. LONGMORE anticipated that the
claims from those foul' shires would amount
to another £lO,OOO-a further reason why
the amount of the vote shol~ld be increased.
Mr. DAVIES suggested that the vote
should be passed so as to include roads
which in some parts of the country had
been damaged by the floods.
Mr. WILSON observed that in very
few instances had roads been so damaged
as to require a special vote. Approaches
to bridges had been washed away, but
"approaches" would be covered by the
term" bridges."
Mr. GILLIES objected to the framing
of regulations for the distribution of the
vote being left to the Governor in Council.
It was very unusual, in a case of the kind,
for a condition to be be attached which
did not appear on the face of the vote.
To give power to the Governor in Council
to frame regulations was altogether opposed to the practice regulating the passage
of votes in Committee of Supply.
Sir J. McCULLOCH presumed that
the honorable membet' for Collingwood
(Mr. Vale) desired by his amendment that
the Government should have the power of
relaxing the condition imposed on local
bodies, by the vote as it stood, in cases
where such relaxation might be deemed
necessary.
Mr. G. V. SMITH suggested that the
easiest way of getting over the difficulty
would be for the Government to bring
down a schedule showing how the money
would be spent.
The amendment was withdrawn, and
the condition attached to the vote was
struck out.
The v?te was then agreed to, as were
also votes of' £90 for the Mining department, and £625 19a. 6d. to defray the expenses of the board appointed to inquire
into the state of the Malmsbul'y reservoir.
The committee then proceeded to consider the Additional Estimates for the first
half-year of 1871.
NATIONAL MUSEUM.
On a vote of £900 for the Chief Secretary's department,
Mr. WHITEMAN called attention to an
item of £100 for the purchase of specimens
for the National Museum, and contended
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that the provision made on account of
this institution fol' the first half of 1871
was altogcther inadequate, as the corrcspondence which had taken place between
tho trustees and the Chief Secretary would
show.
Sir J. McCULLOCH said the correspondence was not yet complet.ed, but he
had assured Professor McCoy that, if any
further sum than that voted was required
for the National Museum, the House
would be asked to grant it.
The vote was agreed to, as were also
yotes of £300 for forage and tl'a\'elling
expenses for police magistrates and wardens; £2,000 for the erection and repair
of gaols; and £2,750 for telegraph extension to Wilson's Promontory, &c.
MARYBOROUGH STORM-WATER
CHANNEL.
On a vote of £500 towards a stormwater channel at Maryborough, "on condition that an equal amount be expended
by the local body,"
Mr. McKEAN proposed that the condition be struck out.
Mr. FRANCIS considered that, if the
condition were struck out, a most undesirable precedent would be established,
unless the committee wero disposed to vote
away money carelessly.
Mr. i\fcKEAN called attention to several
votes of a similar character (including £HOO
for works connected with the Richmond
main drain) passed last session without conditions, and to a corresponding vote for
Castlemaine, on the present Additional
Estimates, to which no condition was
attached. The sum of £1,000 was placed
on the Estimates for 1870, towards the
construction of a storm-water channel at
Maryborough, but the people of the locality
could n9t avail themselves of it, and the
present vote had been placed on the Additional Estimates for 1871, on the representation of gentlemen who waited npon
the Public ·W orks department, and who
were given to understand that the money
would be granted unconditionally.
Mr. GILLIES mentioned that the Estimates for 1870 submitted by the late
Government contained a vote for a stormwater channel at Maryborougb, and also
provision for an expenditure at the mouth
of the Richmond main drain. To the
latter was appended the condition "that
an equal amount be expended by the local
body." When the present Treasurer carne
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into office, t.he condition was shifted from
the Richmond to 1.he Maryborough item.
This was an illustration of the extraordin,try things which were somet.imes done in
connexion with the Estimates.
The condition was struck out, and the
vote passed, as amended.
The following votes were also agreed
to :-£700 for public offices at Ballarat;
£400 for drainage works at Geelong;
£1,000 fOl' works for improving Forestcreek, Custlemaine; £1,000 for raising
the wreck of the Eliza; £4,100 for the
Postal department; and £432 lOs, for the
Mining department.
The resolutions were then reported to
the House,
SHIRES STATUTE AMENDMENT
BILL.
The House went into committee to consider the Governor's message on this subject.
Mr. WILSON moved-
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LEGISLATIVE COUNCIL.
Tuesday, December 20, 1870.
Western Province Election-Insolvency Returns-Defences
of Victoria-Public Works Loan Appropriation BillWines, Beer, and Spirits Sale Statute Amendment BillSouth Province Election-Elections Committee-Railway
Loan Appropriation Bill-Duties on Estates of Deceased
Persons Bill-Ararat Shire Hall Bill-Military and Naval
Forces Bill.

The PRESIDENT took the chair at ten
minutes past four o'clock p.m., and read
the prayer.
'VESTERN PROVINCE ELECTION.
The PRESIDENT announced that the
writ for the election of a member of the
Legislative Council for the Western Province had been returned, showing that
Mr. vYilliam Skene was duly elected.
Mr. Skene was then introduced and
sworn, and presented to the Clerk the
declaration required by the Act 32nd
Viet., No. 334.

PETITIONS.
Petitions in favour of the Wines, Beer,
and Spirits Sale Statut.e Amendment Bill
were .presented by the Hon. R. C. HOPE,
The resolution was agreed to.
from the Presbyterian congregation of
The Honse having resumed,
l\100rabool; by the Hon. T. T. A'BECKETT,
The resolution was reported, and (the from Adam Cairns and others; by the Hon.
standing orders having been suspended J. CUl\Il\IING, from F. A. Campbell and
for the purpose) was considered and other residents of Geelong, from J. Clark
adopted.
and other residents of Williamstown, from
Mr. WILSON then brought up a Bill W. F. ~t1ain a.nd other residents of Collingto amend the Shires St.atute and for other wood, from J. Westwood and other resipurposes, and moved that it be read a first dents of Daylesford, from W. Smyth and
time.
others of Miners' Rest, aud from T. McK.
The motion was agreed to, and the Bill Fraser; by the Hon. T. T. A'BECKETT,
from M. H. Beecher and others of Melwas read a first time.
bourne, from Thomas Williams and others
RAILWAY LOAN APPROPRIAof Ballarat, from Edward King and others
TION BILL.
of Williamstown, from P. Ussher and
The resolution passed in committee on others of Kyneton, from H~m'Y Bath and
December 16, authorizing an expenditure others of Castlemaine and neighbourhood,
of £32,400 under the Rail way Loan Act, from G. L. Graham and others of Sandridge, from E. J. Watkin and others of
1868, was considered and adopted.
Emerald Hill, from R. Flockart and others
Mr. WILSON then brought up a Bill of West Melbourne, from J. S. Mountain
to sanction the issue and application of and others of North Melbourne, from J.
certain sums of money from the Railway Bickford and others of Melbourne, from
Loan Account· for salaries, wages, and con- E. Taylor and others of Carlton, and from
tingencies, for the service of the years S. A. Barrett and others of Fitzroy; by
1870 and 1871, and moved that it be read the Hon. C. J. JENNER, from W. \'\Toods
a first time.
and others of Collingwood, and from J.
The motion was agreed to, and the Bill Donellyand others; and by the Hon. T.
was read a first time.
T. A'BECKETT, from Fulton and Co. and
The House adjourned at twenty-four others, from David Bennett and others,
minutes past one o'clock a.m.
from L. J. Sherrard and others, and from
" That, in the opinion of the committee, it is
expedient that an appropriation be made from
the consolidated revenue for the purposes of a
Bill for forming road districts into tlhires."
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J. Cameron and others. Petitions were
also presented, praying for certain alterations in the said Bill, by the Hon. R. S.
ANDERSON, from John Smith and others
of Maryborough, from George Palmer and
others of the borough of Craigie, and from
Patrick Douglas and others of Amherst;
and by the Hon. H. M. MURPHY, from
Richard Crowl and others of the shire of
Talbot, and from Richard Matthews and
others of the shire of Talbot; by the Hon.
G. W. COLE, from John Baker and others
of' Brighton; and by the I-Ion. N. FITZGERALD, from William Irwin and others
of Ballarat, and also from certain residents
of Castlemaine, Daylesford, and Sandhurst.
Petitions were also presented, against the
said Bill, by the Hon. N. FITZGERALD,
from .T ohn Griffiths and others of Maryborough; and by the Hon. R. SIMSON, from
J ames Simpson and others. A petition
against the Naval and Military Forces Bill
was presented, by the Hon. J. O'SHANASSY,
from Edward Sayce and others.
INSOLVENCY RETURNS.
The Hon. T. T.A'BECKEl'T laid on the
table further insolvency returns, pursuant
to order of the House, dated November 15.
THE DEFENCES.
The Hon. G. W. COLE moved"That there be laid upon the table of this
House all papers from Sir ,John Burgoyne relative to the defences of Victoria."
The motion was agreed to.
PUBLIC WORKS LOAN APPROPRIATION BILL.
This Bill was received from the Legislative Assembly, and, on the motion of the
Hon. T. T. A'BECKETT, was read a
first time.
WINES, BEER, AND SPIRITS SALE
STATUTE AMENDMENT BILL.
The Bon. T. T. A'BECKETT.-Mr.
President, I rise for the purpose of moving
that this Bill be read a second time; and
I am quite sure I need not address this
House at any great length in order to
excite in the minds of honorable members
an interest with reference to the measure.
The numerous petitions that we have had
presented to us show the deep interest
which the country feels in its passage, and
those petitions are all the more important
for the reason that they come from persons
who are influenced by an earnest desire to
promote the welfare of their fellow-creatures. The evils that we hope will be
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modified by this Bill are recognised by the
whole communi ty-even by those unfOl··
tunates who are the victims of intemperance which it is the object of this Bill to
repress. I believe that if the Bill should
pass in its present form, it will prove an
inestimable blessing to the country, and
that it is not only a more important measure than any which has been passed this
session, but more important than any
which has been passed for many previous
sessions. I have no desire to trouble the
House with an oration on the moral aspect
of the Bill and its consequences; but I
must satisfy the minds of honorable members as to what are the respects in which
it is an improvement on the existing law,
which is admitted on all sides to have been
productive of a great amount of mischief
to the community at large, and to be destructive of the character and happiness
of a very large number of its individual
members. The Bill I have now t.he honour
to submit is an amending measure which
does not altogether repeal the exi~ting
legislation on the subject as to dealing in
fermented and spirituous liquors. In 1864
an Act was passed which it was supposel!
would have a very material effect in
diminishing drunkenness. It has been
proved, however, to have had exactly a
contrary effect. It was thought that it was
better to leave open to almost all persons
who desired it the power of selling liquor,
and relieve them of many restrictions
which, before the passing of that law, were
imposed upon them. One object of this
was· to promote and encourage the growth
of a very important colonial industry,
namely, t.he manufacture of malt liquor.
The almost paramount importance of that
interest is felt and acknowledged by the
framers of this Bill ; and there is no desire
that it should suffer by any legislative action
whatever. It is, however, sufficient that
under the existing system the most frightful
evils have developed themselves, which
it is now found urgently necessary to
remedy. When the existing Act was
passed. there was a power given to issue
beer licences, the fee being fixed at £5
per annum; and it was supposed that
that arrangement would enable a class of
persons to sell that article unadulterated
and wholesome, and thus keep people
away from the public-house. Unfortunately all experience has shown that it
has had exactly an opposite effect upon the
people, and that so far from diminishing
intemperance it has alarmingly increased
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it-to an extent most prejudicial to the
health and happiness of the victims of it.
In 1866, honorable members will recollect
that a commission was appointed to investigate the working of this law, and a most
voluminous report was presented to Parliament accompanied by a very large body
of evidence, showing that the greatest
attention had been paid to the subject by
the commissioners; and they certainly did
collect a large amount of very valuable
evidence. Now nearly the whole of that
evidence goes to show that the beer licence
system bas been a source of almost unmixed evil; has been product.ive of an
immense amount of misery, and ought to
be put an end to. Other amendments in
the law were suggested, and from session
to session the commission continued its
labours, although in the end all the suggestions fell through. We are now, however,
brought face to face with an amending
measure as it has passed in the other
branch of the Legislature, with, I may say,
the general approbation of the colonists,
and which it is thought will prove a very
valuable outcome of the report of the
commission. We have had six or seven
years' experience of the working of the
existing measure, and there is but one
feeling throughout the community with
reference to that measure, and that is that
it imperatively requires amendment-( :\1[1'.
O'Shanassy - " Hear, heaT") - although
there may be material difference of opinion
as to the best way to amend it. I do not
expect to find in this House unanimity of
opinion on the subject; but I do expect
that there will be a very considerable
majority in favour of this Bill, in something
very closely like its present form. The
first important alteration of the law as it
now stands is to be found in clause 2,
which provides that, after the passing of
the Act, no beer licence under the Wines,
Beer, and Spirits Sale Statute 1864 shall
be issued; but it would be unjust to those
who have those licences already, and h3.ve
established some sort of business under the
authority of them, that their occupation
should be so suddenly put an end to.
Power has therefore been given, for the
purpose of averting this injustice, to renew
the licences for six months, after which
time the issue of them will altogether cease,
under any circumstances whatever. I am
aware that it has been urged that if you
take away these beer licences you leave consumers to be served only by public-houses,
and you would prevent public-houses or
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inns being establishecl in many parts of the
colony where there is but a seanty population; and it has, therefore, been determined that in certain districts-that is to
say, in the districts pointed out in clause 3
-licences may be granted at a lower rate,
namely, £15. Under such circumstances
public-houses and inns 1I1l1y be established
on payment of a licence fee which certainly cannot properly be deemed oppressive. The mode of obtaining licences is
altogether altered in this Bill. At present
the granting of a licence is, to a great
extent, either a matter of chance or of
personal influence or interest. It will not,
I think, be disputed that the multiplication
of licences, which has been the result of
the operation of the existing Act, has produced a state of things which it is above
everything desirable to put an end to.
No honorable member of this House can
be ignorant either of the way in which
licences have been obtained, or of the extraordinary circumstances under which they
have, on certain occasions, been refused.
It is most essential that there should be
some perfectly disinterested and impartial
tribunal to determine these things. It
has been found very difficult to find such
a tribunal, and perhaps it is impossible to
devise any to which some sort of objection
will not apply, but that which is proposed
by this Bill is: I think, on the whole, the
most satisfactory that can be selected. It
is here proposed that the responsibility of
granting and refusing licences shall be
thrown upon the stipendiary magistrates
and two licensing magistrates who are
appointed by the Governor in Council.
Upon these three gentlemen will depend
the working of the machinery with regard
to this portion of the measure. It may be
said that these powers are very great, and
no doubt they are, and it would operate
most disastrously if such powers were
placed in the hands of persons who would
fail to satisfy the public in these respects.
I have no doubt, however, that the system
will, in its working, satisfy the wants and
expectations of the community, and that
the magistrates selected will be found to
perform their functions impartially and
beneficially. Now, sir, a very important
new principle has been introduced into
this Bill-I refer to the abolition of night
licences. Night licences ,,,ere tolerated
originally only under the impression that
it was necessary that some houses should
be open all night for the accommodation of a yery limited, but certainly very
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valuable class of persons; those who turn
night into day and are to be found in the
markets and so forth. But I need not
tell honortlble members that this privilege
has been most grossly abused-it has led
to a state of vice and loose conduct which
I can hardly trust myself to describe, but
which we must all of us be conscious of
the existence of if only from what we read
in the newspapers and see in the stl'eetsvice that has made Melbourne almost a
shame and a reproach, and which it is
impossible can any loriger be tolerated,
I may say, under the sanction of the
law. I firmly believe that if the night
licences are abolished this lamentabie condition of evil, if not put an end to, will
be materially lessened. Of course there
may be special circumstances under which
it may operate as an injustice; hut that
may be said of all restrictions upon freedom
of action which may be to a certain extent
unpleasant to those affected by them. In
legislation, however, we must not shrink
from using that restraint whenever we
feel that it is necessary to do so in tho
interest and for the advantage of the community at large, and no .good citizen will
o~ject to it. if he feels that it is done for
the benefit of his fellow subjects. I believe
that the inconvenience that will result fi'om
entirely doing away with the night licences
will be practically inappreciable, and it
will certainly not be an inconvenience
which ought for a moment to be weighed
against the great benefits that will result
from t.heir abolition. The class of houses
that has grown up under the operation of
the existing law everybody must deplore.
With the worst possible kind of accommodation, they are unworthy of the name of
inns, and tllf~y induce the assembling together, in wretched places that can scarcely
be called rooms, of persons of the humbler
classes, who are supplied with chenp liquor
that is in fact cheap poison. The object
of the Bill before the House is, amongst
other things, to remedy this, by taking
care that no houses in neighbourhoods
especially where there is a large population,
shall be licensed as public-houses, unless
the applicants are men of respectable
character as well as men of capital and
substance, and the houses themselves
afford the requisite amount and kind of
accommodation. With reference to granting licences in outlying districts, this Bill
proposes to leave the character of the
accommodation to be insisted upon entirely
in the hands of the licensing magistrates,
Bon. T. T. a'Beckett.
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because whilst in one place a certain
amount of accommodation may be necessary
in another it may very well be done without. "Ve know very well that the powers
enjoyed under the present Act without
any restriction as to transfer of licence
has been grossly abused; true it was
never contemplated that under that Act
such powers should exist. Practically it
has been found that only a limited and
particular class of persons can oppose
successfully the transfer of a licence, and
the consequence has been that, in the case
where a man went before the bench and
his licence was refused, he had only to
repeat and continue his application from
time to time until at length the objectors
were worn out and the transfer was
granted. To meet this difficulty it is
proposed that under this Bill no person
can again apply for a renewal of a licence
until after the expiration of six months.
I need not dwell at great length upon
that which we are all very sensible
of, namely, that a great number of the
evils that result from intemperance are
traceable to the Lad character of the
liquor supplied.
The evidence given
before the commission on this subject is
very striking indeed. Analysis of spirits
and beer were made by skilled chemists,
and a remarkable feature in the report is
an account of the different character of
the liql10rs that came under their examination-some of the beer was wholesome
enough, whilst some again was so pernicious as to be absolutely little better
than poison, and persons have been known,
afteJ' drinking a portion of it, to be
brought into a most alarming cOllditiona condition far worse than that which
would result from drinking ordinarily good
spirituous liquors. There seems to be
something in the deleterious compounds
used in making beer that has a much
greater effect UpOll the human system;
the appearance of the victims' was, in
some cases, as described by 1he witnesses, distressingly painful. There are
instances mentioned in which men have
from this cause become total1y changed
and ruined men in a very short Rpace of
time. It is perfectly frightful; and all
this I believe to be produced from the
adulteration of liquors, in order to enable
one publican to sell cheaper than another.
The present law contains powers to examine liquors, and subjects those persons
who are detected ill selling adulterated and
unwholsome liq uors to a penalty in the shape
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ofa fine; bu t this Bill goes further than that,
by giving power to take away the licence
altogether. There is also a prohibition
as to dancing saloons being attached to or
connected with public-houses. Everyone
knows what temptation such places offer
to theconsumptionofintoxicating liquol'sone vicc leads to another, and it acts and
reacts in a manner that is terrible to contemplate. At the same time a ball or
dancing party may be made a very agreeable mode of enjoyment., and may be indulged in without injury to those who
participate in it, and therefore provision
is made to meet such cases. I shalll'eserve
what more I have to say in reference to
this measure until it is in committee, and
I wlll only offer my acknowledgement of
the courtesy and consideration I have received at the hands of MI'. O'Shanassy,
who was good enough to tell me that he
had considered the matter very carefully,
and furnished me with some most valuable
hints and suggestions I now express the
hope that they will be duly weighed in
committee; and having thanked the House
for the patience with which they have
listened to my remarks, I move that this
Bill be now read a second time.
The Hon. J. O'SHAN ASSY.-I have
much pleasure in supporting the motion
for the second reading of this Bill, because
I am perfectly convinced, from a careful
analysis of the Bill, and a comparison of it
with the existing Act, as well as from an
intimate knowledge of the law of New
South "Vales, that an amendment of the
present law· is a very desirable end to aim
at.
'Vhen we are considering an amendment in the law, it will not be out of place
if we can trace the existiug defects and
their causes. I rnay say that I have read
the Bill now before the House, clause by
clause, with the existing Act, and if the
IIOUSA will permit me I will endeavour to
point out what I consider to be the leading
defects of the present law. The Bill which
formed the basis of it was introduced by
the same honorable member who bas had
the honour, and I have no doubt the satisfaction, of introducing this amending Bill;
if, was introduced in 1864 with a view of
extending the favorite theory of the
author of it, namely the grocer's licence.
N ow I mny say at once that I do not
illtend to oppose the continuance of the
principle of the grocer's licence; hut
ullfortunately the author of the Act of
1864 was not satisfied to stop at cilrrying
into effect his own favorite notion, Lut
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introduced into that measure other elements
which have led to the necessity for this
proposed amendment in the law. In the
first plnce, the system of licensing was open
to the objection on the part of all new
applicants that hotels, public-houses, and
inns became, on the gold discovery, sources
of great profit, and the value of' all kinds
of property increased to a wonderful extent; the sources of income, not only to
the working classes but to all classes of
the community, were very considerably
enlarged, and when the whole country became, as it were, well off, the inevitable
consequence ensued of large expenditure
following large wealth, especially in the
direction of people's tastes; and wines,
beer, and spirits were naturally consumed
to a large extent. To get a licence granted
became therefore an object of desire with
many persons who had not before thought
of it, and it was very soon found that, as
the law of New South Wales then stood, the
granting and obtaining of a licence necessitated the seeking by the applicant for the
influence and support of his friends on the
bench; although, contrariwise, those on the
other side of the question did all in their
power to counteract that movement. That
state of things suggested to the Legislature
the necessity of providing the remedy-I
call it a remedy, for it was intended to
operate as one-which has been in force for
the last six years. A most fatal kind of
remedy it has proved, for an unlimited
granting of licences followed. It was
found that in almost all cases where there
was no objection licences were granted
as a matter of course, ancl, in the very few
cases ill which they were refused, all appeal to a higher court was invariably, I
think I may say, successful. That system,
then, is the system which the law, as it
now stands, brought into operation in 1864,
and that is the primary cause of the
unparalleled extension of this class of
business.
A second respect in which
amendment is required appears to be the
sjze and character of the houses, and the
amount of accommodation that ought to
be insisted upon in addition to that which
is necessary for the use of the family; and
here it is provided that there shall, for such
purpose of public accommodation, be at
least two bed-rooms and· two sitting-rooms,
but unfortunately it is not even stated
what the size of those rooms shall be, and
as the Bill stands it is liO matter what
their size is so long as they are there.
·Whilst I am on this branch of the subject
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I may remind the House that, with regard
to country districts, so anxious was the
promoter of the measure to establish free
trade in licences that no restriction of any
kind whatever was imposed, and canvas
partitions or even canvas roofs and walls
would answer the purpose. Again, there is
the extension of the beer and wine licences.
Persons selling under wine licences are
only supposed to sell the wine which is
the fruit of the vine of this colony; but
a bottle of Albury wine, if this Bill be
operative at all, cannot be sold under it.
1t is not, I admit, a very large matter,
but, if the operation of this Bill is supposed to have a tendency in the direction of
temperance, there should be no restriction
on Australian wine, whether it is grown
in South Australia, New South Wales, or
in this colony. But I merely mention this
in passing, and do not desire to dwell at
any length 011 it. With regard to the
adulteration of liquors, the intention of
the law, as it stands, was to place a check
1.1pOn it, but the mode by which that end
was to be accomplished was so cumbersome as to make it practically inoperative.
The person disposed to prosecute had to
lodge a sum of £2 as a guarantee of his
good faith in making the complaint, and
not only that" but if he failed in his
patriotic effort to procure a conviction he
was liable to punishment. Such restrictions necessarily made the system unworkable. Now the old system of dividing the
penalty by way of fncouraging informers
is proposed to be continued. I had the
honour, when I was Chief Secretary, to give
this system a fair trial, and I am, therefore,
entitled to speak with some authority on
the way in which it worked. I found that
the iuvariable result of giving half the fine
to the informer for the purpose of inducing
him to procure a conviction, was failure.
I may be asked what is the reason that I
came to that conclusion? My answer is
that I remember in many cases, where the
police endeavoured to obtain convictions,
the feeling of the magistracy was seldom
in unison with that of the people of the
district with regard to the consumption of
wine, beer, or spirits, and from this, coupled
with the discredit which frequently attached to the motives of the informer, I
found that the tendency of the magisterial
mind in these districts was against conviction, partly because they had a suspicion
that the informer was only interest.ed in
the conviction to the extent of receiving
half the fine, and partly because their
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minds on the subject were not in accord
with the feelings and opinions of the
people. If we expect laws to be operative,
we must first consider whether the modes
adopted are such as will be likely to effect
t.hat object; and I say from experience
that the system of di viding the fines with
the informer will fail to secure that end.
In my opinion, therefore, this Bill will
not in that respect answer the purpose for
which it is intended. Now my honorable
friend the Minister of Customs has told
us that by other portions of this Bill it is
proposed to abolish Sunday trading, to
put down several offences, such as gambling
rooms, dancing saloons, illegal societies,
and various other good things. There is
no controversy, I apprehend, on most of
these points, and there
be no difference
of opinion in the minds of honorable members of this House or of the community
at large as to the propriety of such vices
being put an end to, because as to their
tendency to lessen public morality there
will be no dispute; but when we are
calling into operation the agency of the
law with a view to effect an improvement
in the morals of the people, we should not
allow ourselves to be deluded, because
sometimes in passing an Act of Parliament
we have found that, so far from doing any
good to the community, we have done a
very great injury. When the Minister
of Customs read the clause of the Bill
which relates to the mode in which it is
proposed to provide for a bench of licensing magistrates to supersede the bench as
at present constituted, I confess I conld
not see that the principle proposed to be introduced would operate successfully, for the
reason that it is intended to substitute for
the present bench a stipendiary magistrate
and two other justices of the peace of the
district within which the premises are situated, and that such magistrates shall be appointed by and removable by the Governor
in Council. In the event of these two justices of the peace refusing, from any cause
of difference of' opinion arising or otherwise, to act in the capacity of licensing
magistrates, the stipendiary magistrate
would become the person upon whom alone
must rest the responsibility of dealing with
the applications brought before the bench,
and he must either grant or refuse the
licences. I think we might-if such diffi·
culties are likely, as they undoubtedly are,
to arise-as well sav, at once, that the
stipendiary magistrate should be the sole
judge in the matter; because let it be
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J'rmembered that there is to be no appeal.
The nature of this tribunal requires the
strictest attention. I will state to the
HOllse and the country my objection to
t.he form of tribunal proposed by t.his Bill.
I do not object that t.he three magistrates
should be chosen to do this work; but
I think that, if any three persons are
entrusted with the performance of any
business which involves their coming to a
decision, they ought collectively to come
to that decision. I have another objection,
and it is this, that we may fairly conclude
that the two justices of the peace who are
to be called to the licensing bench will,
in the majority of cases, be chosen und-er
the influence of politics. It is, I think,
tolerably clear that, in the selection of
these two magistrates ill this way, political
influence would be used by any Government, to endeavour to have men selected
in whom they could place confidence as
being likely to act in accordance with their
views. I think that Governments must
always be subject to that imputation, and
if it be so, that they should be relieved
from it. It is just possible' that, under the
provisions of this Bill, the abuse may
arise of the two magistrates having the
largest interest in the loca.lity being chosen
by the Governor in Council to carry out
the machinery conneCted with the granting
of licences. I think t.hat the requisite
tribunal might very safely be constituted
by the appointment of two honorary justices and a stipendiary magistrate, but let
the election rest with the vote of the
majority of the magistrates, and let the
licensing magistrates be chosen either
annually or at other fixed periods, as may
be determined, from the ranks of the local
magistracy. If that were done, the decision of the majority of the three could
be relied upon, as forming the basis of the
granting or refusal of licences. Surely
that would be a safer and more effective
tribunal than the one proposed, in which
the Governor in Council would be eternally brought into the melee. I hope
the 1\lillister of Customs will see that
I am endea.vouring to discuss this question from a public point of view, in
order to ascertain how far we can modify
an evil by narrowing it down to the
smallest possible point. Now with regard
to the question of accommodation to be
provided in public-honses. I am glad to
understand that the Minister of Customs
has a clause, which is not yet engrafted
on this amending Bill, by which he
VOL. XT.-2 S
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proposes to meet the difficulty that I have
pointed out. I quite concur with my
honorable £i'iend in thinking that if the
size of the houses lIad been left as it was
in the old Act one of the chief' causes of
complaint would never have arisen, because,
when the size of the house is a condition
precedent, it must be quite clear th:1t the
capital required for carrying out that condit.ion wonld form a good guarantee of the
respectabilit.y and stability of the class of
persons who undertook the conduct of the
business, and that it would be conducted
properly. But I should be doing an injustice to the country if I did not point
out to the Minister of Customs that. however unfortunate it may be in the interests
of society that the number of public-houses
have been so greatly extended, it would be
a still more unfair thing that, by a stroke of
the pen, a class of houses that were called
into existence by an Act of Parliament,
that has been in operation for six years,
should be abolished at once and for all; it
would, to my mind, be a most unjustifiable
course to consellt to, if we were now to say
that, ha\ing called certain interests into existence under laws that we passed, because
we find those laws produce ill effects in
their operation we should punish the people
who have been trading under them. What
has happened is our own fault and not
·theirs, and therefore we should proceed
graduaUy ill the work of amendment.
One of the provisions of the law before
the existing Act was passed, and which
was :1lso in operation under the New
South Wales statute, wa.s that a publican'S
licence could not be transferred without
the consent in writing of the owner of
the premises. That was :1 very good provision, and I do not for the life of me understand why it should not be continued.
It cannot be unfair to the licensee, while
it is a protection to the owner of the property, and also affords a guarantee to the
magistrates that the owner is satisfied as
to the ]'esp~nsibility and good character of
an incoming tenant. 1 called the attention of the honorable member who has
charge of the Bill to t.his point privately,
and his reply was that an inj unction could
be applied for to restrain a publ Lcan from
transferring his licence to any person to
whom the owner of the premises was unwilling that it shonlrl be transferred. If
so, of courf;le my objection is met. Another
matter to which I wish to draw attention
is the proposal that :1 publican shall be
compelled to npply for his licence in
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person every year. After determining that
no house shall be licensed unless it contains certain prescribeu accommodation,
and after taking every precaution that no
licence shall be granted except to no man
of good character, it does seem to be
somewhat irritating, if not unj ust, to require a licensee to appear in person before
the bench on every occasion of the renewal of his licence. That was a practice complained of under the New South
Wales statute. It partakes too much of
the character of mustering convicts. To
treat in this way a respectable class of
men, who are desirous of conducting their
business respectably, is calculated rather
to demoralize them than otherwise. If
there is no complaint against a publican,
why should not his licence be granted
without the necessity for his being trotted
before the bench annually? Before concluding my observations, I may remark
that the adoption of proper means to carry
a law into execution is a matter of the
greatest importance. Great efforts have
recently been made through police agency
to repress immorality, and to endeavour to
carry out the provisions of the present
Wines, Beer, and ~pirits Sale Statute, and
those efforts have been attended with a
very salutary effect. It appears to me that
there should be some system of inspection
under the new Publicans' Act, apart from
the police (except where they are absolutely necessary), for the twofold purpose
of su pervision as regards the propel' and
moral conducting of public-houses and of
preventing the sale of deleterious and adulterated liquors. Unless there is proper
supervision, at all events in the centres of
population, to put a check on these things,
it appears to me that the Amending Act
will be of very little more service than its
predecessor. An inspector or inspectors
ought to be appointed (and I should have no
objection to the appointment being vested
in the Governor in Council) for the purpose of seeing that the intentions of the
Legislature, as expressed in the Act, are
carried into effect; and those inspectors
ought to be properly paid for the performance of their duties. A portion of their
duties ought to be to enter public-houses
at any time, and test the quality of the
liquors sold, with the view to check the
sale of what is really deleterious and injnrious to health. Unless something of
the kind is done, the provisions intended to
prohibit the sale of adulterated and deleterious liquors will to a great extent fail.
Bon. J. O'Skanassy.
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One of the necessary results of an unlimited licensing system, of which I think
I may cite the city of New York as an
example, is to promote the sale of inferior
spirits-inferior to such a degree as to
injure health, and to be a source not only
of crime, but of a large amount of lunacy.
There is no means more likely to prevent
the sale of such liquors than the appointmelltofproperly constituted officers to visit
public-houses and examine the liquors
sold there. Respectable members of· the
trade, who have petitioned this House,
have asked the House to provide a remedy
in that direction. There is another branch
of the subject to which I desire to refer.
on which much difference of opinion
exists. I have the greatest possible
respect for any man who has a strong
feeling on a subject which amounts
practically to a religious conviction;
and we cannot disguise from ourselves
that meetings have been held and petit.ions
presented, by a large number of estimable,
benevolent, and well-intentioned men,
who desire to prevent the sale of intoxicating liquors during any portion of Sunday.
They hope that, by closing public-houses
during the whole of that day, the benevolent object which they have in view
will be accomplished, namely, that no
spirituous liquors, no beer, and no wine
will be sold on Sunday. I believe that is
the nature of the petitions which they
have presented to the House. I respect
the convictions and feelings of the gentlemen who have made this appeal to the
House; and if I believed that the object
which they desire could be accomplished
by the means they suggest, I would not
say one word on the subject. But I will
not delude myself by disguising from my
mind the conviction that it is useless for
the Legislature to endeavour to enforce
what it is impossible to carry out. It is
useless for the Legislature to declare by
law that it is illegal to sell any liquor on
Sunday when we know that we cannot
prevent breaches of the law every Sunday in the year. If we do so, we shall
lay ourselves open to the charge of downright hypocrisy. I believe that the petitioners are perfectly sincere in what they
say and think; but, as an observer of
human nature, and as one who has lived
in this country for many years, I say that
you cannot prevent the taste of the people
being indulged in by mere declarations of
the Legislature. To say that the people
shall get no drink on Sunday, when we
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know as a matter of fact that they will
have it, in spite of any legislation, is to
delude ourselves into hypocrisy. I take
it that we shall be more likely to conduce
to the object which we all have in view if
we allow people to have a moderate use
of beer or spirits even on Sundays. As
to the religious asper,t of the question, I
freely confess that I do not think it is any
violation or desecration of the Sabbath for
a man to drink a glass of wine or beer on
Sunday. I am as earnest an advocate as
any man for the maintenance of decency
and propriety on the Sunday, and for
abstinence from all servile work on that
day; but the decent and rational observance of the Sabbath is a very different
thillg from depriving the people of a harmless enjoyment on that day. To attempt
to shut them out from that enjoyment by
Act of Parliament is, I think, attempting
a vain thing. The question is whether
the Legislature, in its wisdom, should not
legalize the sale of liquors to a moderate
extent on the Sunday, by allowing publichouses to be open say from one o'clock to
three o'clock p.m. on that du,y. I believe
that, notwithstanding any efforts of the
Government or of the police, the quantity
of wines, beer, and spirits consumed on
the Sunday is as great under the present
system as it would be if public-houses
were u,llowed to be open during certain
limited hours on that day.
Mr. 1'. T. A'BECKETT.-No.
Mr. O'SHANASSY.-I am expressing
my belief, and it is a belief founded on a
knowledge of human nature and of the
tastes of men-tastes which cannot be
changed by any mere declaration of an
Act of Parliament. Whilst on the subject
of the Sabbath, I will say that I do not
believe any city in the world will compare more favorably than Melbourne as
regards the outward observance of the
Sabbath. We know what it is that brings
this about. We know that it is not an
Act of the Legislature. It is the education of the people and their religious
training. An observance of the Sabbath
produced by those means is faL' more
effective than anything that can be brought
about by any Act of Parliament. If t.he
people were not educated, any attempt to
make them religious or even moral by Act
of Parliament would be a mere delusion on
our part. As I have already stated to the
Minister of Customs, I llave every desire
to assist him to make the llleasure now before the House as perfect as possible. None
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of us can wish to have an imperfect law,
but all of us must desire to see the interests
of the country promoted by a moderate
and wise system of legislation. I therefore support the second reading of the
Bill, in the hope that we may endeavour
so to amend it in committee as to promote
the common welfare of the community.
The Hon. N. FITZGERALD.-Sir,
having for lllany years personally watched
the licensing system of this country, I
trust that the· House will excuse me for
a short time while I address myself to the
measure now before us. The Minister of
Customs told us, no doubt wit.h perfect
sincerity and truth, that his object, and tho
object of the honorable gentlemAn who
introduced the Bill in another place, is to
endeavour to mitigate the evils which the
present "Vines, Beer, and Spirits Sale
Statute has called into existence. It is
proper that tho honorable gentleman who
introduced that law should stand forward
and admit that he brought into existence
an evil far greater than that which his Act
was intended to remedy. So far as we
can judge from that Act, the honorable
gentleman has no right to come before the
House as an authority on the licensing
question. The motives of that honorable
gentleman, I am sure, are good, but tlu
method by which he proposes to carry
those motives into effect does not appear
to me to be in all respects of the same
character.
The fact of this Bill not
being a repeal of the existing law, but
being intended to be read in conjunction
with it - to form as it were part anll
parcel of it-is one reason why I felt it
my duty, on this day week, to ask tho
Minister of Customs to postpone the
second reading for a few days longer than
he intended. A Bill dealing with interests
of the magnitude of those involved in the
licensing system appeared to me to require more than one 01' two days attention.
It is true that the subject
has been ventilated in another place, but
great and radical changes have been
made in the measure during its passage
through another place. However proper
it may be to pay due attention to the convenience of the Government, we ought
not, on any such plea, to hurry through a
Bill affecting such enormous interests as
this measure does. Moreover, it is desirable that, in amending a law, we should
amend it so effectually, if possible, as to
render any furt.her amendment of the law
unnecessary for many years to come. I
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Deed not say any more by way of apology
for having suggested that the second
reading of the Bill should be postponed
until to-day.
I will now make some
observations as to the measure itRelf.
While it is our desire to bring the facilities
for the sale of intoxicating liquors within
reasonable bounds, we must be careful
that injustice is not clone in our attempts
to procluce that reform.
Attention has
been called to the second clause of this
Bill, which absolutely repeals-absolutely
destroys-a form of licence, now in general
use, called the beer licence. I do not
attempt to deny that that licence, like the
free trade principle which was introduced
into the granting of all licences under the
present law, has been attended with evil.
I admit that that licence has been a great
injury-a moral injury-to the colouy;
but I say that that injury is traceable to
tho abuses attendant upon the method of
granting the licence, and not to the principle of the licence itself. If the House
can prescribe a remedy for those abuses,
as I shall attempt to show that it
can, I hold that it is the duty of
honorable members, before consenting to
the sweeping proposal which the Bill
contains, carefully to consider whether a
less violent remedy cannot be adopted
than the amputation of the diseased limb.
The old refreshment licence under the
New South Wales Act was found to be
necessary for the accommodation of the
working people of the colony in the early
days of the gold-fields; and subsequently
the necessity for some such licence was
so great that the present Attorney-General
found it expedient, in the Bill which he
introduced in 1864, to adopt a clause for
legalizing the sale of beer, in beer-houses,
for an annual fee of £5. Unfortunately,
while desirous of accomplishing that
object, he did not make any provisions
either as to the character of the applicants
to whom licences should be granted or for
the due fulfilment of the conditions of the
licences. But if a clause be introduced
into the present Bill, which will carefully
hedge round the granting of beer licences
-which will only allow such licences to
be granted in respect of premises which
appear at a certain valuation on the
rate-books of the district, which will require each licensee to be of approved
character, and to enter into a bond and
find two sureties for the due fulfilment of
the conuitions of his licence-in what
respect will those licences be defecti ve ?
Hon. N. Fitzgerald.
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Is the principle of the licence defective?
The honorable member in charge of the
Bill told us of the enormous evils which
have resulted from the beer licence, but
those evils are attributable to the abuse of
the licence and do not affect its principle.
H is true that the Bill proposes to allow
a publican's licence to be issued for £15
in certain districts, but that will not !TIeet
the requirements of the case, for it will be
impOflsible to expect persons to pay alicence
fee of £ 15 in many parts of the colony.
There can be no donbt that the effect of
the annihilation of the beer licence will
be to scatter broadcast in all the outlying
districts the old evil of sly-grog shops.
Is it not far better that we should have,
under proper regulations and supervision,
a class of' houses which will supply the
daily wants of the people than that we
should have an illegal traffic, with all its
attendant evils? The anorna,ly of the
position assumed by the honorable member
is increased by the fact that, while he
denounces the beer licence as being merely
a cloak for sly-grog selling, he proposes to
continue the issue of wine licences without any greater restrictions than the present beer licence is subjected'to. To suppose that the beer licence can be used as
a cover for selling spirits and that the
wine licence cannot is a complete mistake.
As a matter of fact a wine licence,
enabling the holder to sell wine in bottle~,
renders the cletection of grog selling more
difficult than when the sale of beer only
is authorized. Are not wine and spirits
similar in colour, and are they 110t sold in
identically the same kind of bottles? Can
the honorable member teU at what stage
wine ends and brandy begins? It seems
to me to be trifling with the subject. to S!ty
that the beer licence is to be abolished
because it enables grog to be sold, and
that the wine licence is to be continued
because grog cannot be sold under that
licence. The present Bill, it appears to
me, wia practically prohibit the sale of
colonial beer, because it will be impossible
for the people to obtain it if its sale is
confined to houses which must pay an
annual licence fee of £15. There are now
over 22,000,000 gallons of beer annually
manufactured in the colony. Is this growing industry, which has been successfully
established in the colony, and which is the
most successful industry we can boast of,
to be extinguished because the free trade
author of a wholesale indiscriminate
granting of licences in ] 864 suddenly
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becomes annoyed at the ill-manners of
his offspring, and, in the most unnatural
manner, proceeds not to probe for the purpose of ascertaining the disease, but immediately to decapitate the unfortunate
offspring, and to leave his remains to
fester in the wilderness? This is one of'
the most unstatesmanIike propositions it
has ever been my fortune to listen to. No
reason has been given for the abolition of'
the beer licence except that evils have
grown up under it. I trust honorable
mem bers will not be led away by what
has been said, and properly so, as·to the
evils resulting from the abuses connected
with the beer licence, but that they will
endeavciur, by imposing proper conditions
and restrictions, so to modify that licence
that it may be of real advantage to the
community without causing any moral injury. With regard to the proposed licensing
bench, Mr. 0'8ha11as8Y has gone so fully
into the objections to it that it is unnecessary for me to occupy the time of the
Honse at any length upon the subject. I
shall be prepared with an amendment,
which I trust the Minister of Customs
will accede to, to transfer the appointment
of the licensing bench from the Governor
in Council to a body whose election is
more likely to command the respect of the
people of the district over which the
operations of the bench will extend than
if it i::l made simply for political reasons
Rnd as a means of obtaining politi~al support. With respect to night licences,
which the Bill proposes to abolish, I will
simply say that the abuses arising from
them are owing to the indisrriminate manner in which the licences have been
granted. The privilege has been grossly
abused, but the House ought to be cautious about dealing with night licences in
the wholesa.le, destructive manner which
the Rill contemplates. If the licensing
magistrates had a discretion as to the
number of night licences which they would
issue in any city, town, or district, I think
we might safely trust them with the
power of granting such licences, due precautions being taken that they should only
be granted to persons of the highest
character. In reference to dancing saloons
and ot.her evils attendant upon the licensing system which the Bill proposes to
dt-stroy, it seems to me that there is not
a word to be raised in their defence.
The only reason I have heard in favour of
legalizing such places is that bad characters assemble there, and therefore their
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capture is rendered more easy to the police.
There is no doubt that the ruin of many
persons is 1raceable to these dancing
saloons, which not only harbour females of
immoral character, but positively create
them. I shall therefore very heartily
support the proposition of the Bill to prevent dancing saloons being held in connexion with public-houses. I cannot see
upon what principle the grocer's licence,
the continuance of which is one of the
main principles of the Bill, can be
defended. The grocer's licence, in a quiet,
undemonstrative way, has been the source
of more evil-more moral and domestic
mischief-than the much maligned beer
licence. The grocer's licence has been
a cover for the sale of all sorts of liquor.
The "poor man's wine and spirit merchant," as the holder of the grocer's
licence has been called, has' not even
respected the ordinary requirements of the
law. He has erecteu beer-pulls upon his
counter, and has carried on his trade,
without supervision, at all hour~, Rnd
regardless whether it was Hunday or any
other day. The author of the Single
Bottle Bill, who is ready to clip off the
beer licence because of the abuses which
have attended it, takes the grocer's licence
to his parental bosom with all the affection
of a fond father. Where is the consistency
in a proceeding of that kind? The grocer's
licence has established places for the sale
of drink in this city and throughout the
country districts where 8unday trade is
carried on to an extent far larger than it
is in connexion with public-houses. It is
hard for the respectable publican, surrounded as he is by restrictions, oppressed
as he is by fees, watched as he is by the
protectors of the law, and anxious not
only to observe the law but to set a good
example to his children-it is hard for
him, I say, to see his trade leaving him,
and to see people obtaining liquor from
the neighbouring grocer when his conscientious scruples prevent him serving
them with it. The grocer's licence has
been condemned by the police, 'by medical
men, and by the clergy. If we look at
the evidence taken' by the Royal Commission we see t.hat witnesses of the highest
character in various walks of life unite in
saying that the grocer's licence has been
productive of great evils. If the report
of the commission is to guide our action
as to one part of the licensing question, it
ought to do so in reference to all. Certainly if the grocer's licence is continued
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the beer licence ought not to be abolished.
I hold that all licences of this character
ought to be hedged round by proper restrictions. I believe that we cannot stop
the sale of alcoholic liquors, however strong
our repressive efforts may be; but it is
onr duty to try and legislate with the
view of mitigating vice and immorality.
We ought to bring all licences for the
sale of liquor within due bounds. We
ou~ht to place them all upon an eqnal
footing. The next matter to which I
desire to refer is the qnestion of opening
public-houses on Sunday for a limited
period. For my part I have a strong objection to organized hypocrisy. The Bill
affirms that it is illegal to open publichouses on the Sunday.
Mr. T. T. A'BECKETT.-It is illegal
under the existing Act.
Mr. FITZGERALD.-I know that it is
illegal under the existing Act, and therefore I ask why is the illegality of Sunday
trading re-affirmed by the prei:lent Bill
when the provision of the existing Act
prohibiting Sunday trading is not repealed?
~urely the honorable member cannot be
so innocent as not to know that it is for
the purpose of proclaiming to the country,
on the eve of a general election-" Than k
God we are not as bad as other men; we
will suppress Sunday trading, not because
it. requires a new law to repress it, for it is
illegal under the existing law, but we will
re-affirm its illegality, and then woe betide the individual who breaks the law?"
Does the honorable member suppose that
by simply re-affirming the law we shall
prevent the sale of liquors on Sundays.
The fact is that it is a portion of the
habits of the people to have drink on
Sunday, and all efforts to prevent them
will be inoperative, and only have the
effect of producing systematic evasion of
the law. Shall we be a party to that?
Shall we consent to place on record a reaffirmation of a principle which we know
will not be operative, but will be persistently, systematically evaded? It is a
disgrace to humanity to attempt to deprive the industrious, sober, hard-working
classes of the community of the possession
of a privilege which every man who has
the means of giving an order to his wine
merchant on a Sunday can have, namely,
that of enjoying a glass of refreshing wine
or cool exhilarating beer with his Sunday
dinner. I think that Sunday tradiug in
liquor ought to be permitted under proper
restrictions and during certain limited
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hours. It is a great injustic'e to the
respectable publican, who wishes to
observe the law, to say that publichouses shall not be open at all on the
Sunday, while those publicans who desire
to defy the law can do so. To revert for
a moment to the beer-house question, I
venture to say that the suppression of
beer licences will be a fatal blow to an
industry which has grown to great importance in the colony. I say it advisedly,
as ODe largely connected with the trade,
that the business of the majority of country
brewers depends to a very great extent
upon the beer licensing system. If beer
licences are abolished those brewers must
either become parties to the breaking of'
the law by serving customers who defy
its penalties, or they must hand over their
business to some one less troubled with
conscientious scruples than they are themselves. In conclusion I will ask the
House, not because I have any personal
interest in the question, but on general
grounds, to weigh well the consequences
of abolishing the beer licence. I will ask
them to consider the inj ustice of allowing
one form of licence to continue and
abolishing another. I have the fullest
confidence that the House will deal with
the subject equitably and in the light
of reason, free fl'om prejudice or outside
clamour. Whatever decision it may come
to, all traders whose interests may be
affected by it will acknowledge, as I shall,
that the Honse has dealt with the subject
to the best of its judgment.
The Hon. R. SIMSON.-Sil', I shall
give the Bill, which has been introduced by
the Ministor of Customs in a very temperate and proper spirit, my support as far
as I can agree with it, but there are some
provisions in it which I disapprove of very
much, and which I shall endeavour to get
rectified in committee. I disapprove of
the proposal to abolish night licences.
Because they have been ahused, that is no
reason why they should be done away with
altogether. They can be brought under
proper and better restrictions, and made a
source of great public convenience. To
travellers night licences are absolutely
necessal'y in a country liko this. As
to the proposed constitution of the licensing bench, it is essential, for the
reasons pointed out by Mr. O'Shanassy,
that some alteration should be made
in that portion of the Bill. Again,
some amendment is necessary in reference to the provision for the sale of
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adulterated liquors. I do not see why the
analysis of liquors supposed to be adulterated should not be made hy the Government Analytical Chemist. It is not
enough that the analysis may be made by
any analytical chemist, but it should be
performed by some person iu whose report the magistrates will have confidence.
As to Sunday trading, I highly disappl'ovo
of the closing of public-houses during the
whole of Sunday. I know perfectly well,
from my long residence in the colony. that
if that system is attempted to be put into
operation in the country .dir;;tricts it will be
unsuccessful; and if public-houses are
closed altogether on Sundays in Melbourne
and the suburbs sly-grog selling will be
carried on to a great extent.
Mr. T. T. A'BECKETT.-They are
closed now.
Mr. SIMSON.-Any one who goes
through Melbourne and the suburbs on a
Sunday, and uses the eyes which Providence bas given him, must see that the
doors of public-houses are open on that
day. If you attempt to close publichouses altogether on Sunday, and to rob
the poor man of his beer, you will find
that unlicensed houses will be open for the
sale of liquor. Is it not far better that
we should legalize the sale of liquors
during certain hours on Sunday than that
they should be sold in unlicensed houses
over which the police can have no control? It is a most unjust thing to deprive
a man who cannot afford to keep a cellar
of his own of the opportunity of obtaining
a glass of beer for his Sunday's dinner
Honorable members, who have cellars of
their own, ought to take that matter into
consideration. I think it is absolutely
necessary to allow public-houses to be open
during certain hours on Sunday, and that
if you close them altogether you will find
that you have only opened the door for
the sale of liquors elsewhere. With the
Bill as a whole I cordially agree, but I
think that in several respects it requires
amendment.
The Hon. R. S. ANDERSON.-I cannot conceive why the Minister of Customs
should, on behalf the Government propose
to continue the wine licences and abolish
the beer licences. Beer is drunk throughout the colony quite as much as wine, and
by a large section of the people is preferred
to it.
As for beer being the special
medium for the sale of other liquors, it is
all nonsense to say so, because dealers cannot very well mix beer with brandy, whilst
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they easily can anll will mix brandy with
colonial wine. Why then should the beer
licence be abolished to the injury of one of
the greatest of our industries? I am quite
prepared to support the introduction into
this Bill of proper restrictions on licences
for the sale of beer; but I am certain that
wine licences afford a larger opening for
the illegal sale of spirits than do beer
licences. So far as the other questions
that have been alluded to are concerned, I
may say that I concnr for the most part
in the proposals that have been submitted.
As to the night licences, I am altogether
opposed to their continuance, and shall be
prepared, in committee, to support or, if
necessary, propose an alteration in the time
at which public-houses shall be allowed to
open, and abolish night licences altogether.
I think if public-houses were allowed to
open at five o'clock in the morning, it
wouJd answer every purpose. I entirely
believe iu the propriety of vesting, in the
stipendiary magistrate alone, the power of
granting licences, and, practically, as I
read it, clause 8 has that effect now. I
concur in the opinion expressed by Mr.
O'Shanassy, that the appointment of the
other two licensing magistrates should rest
with the local bodies, and 110t with the
Governor in Council. I wish also, for a
moment, to call the attention of the House
to clause 20 of the Bill. It appears to
me to be very questionable whether that
clause does not go to the extent of saying
that no persou shall be at Ii berty to hold
an interest in more than one licensed
public-house. I believe the construction
of this clause is inevitably that no person
can be possessed of this description of
property in more than one instance. The
clause runs in these words : "No person shall hold more than one licence
(except a temporary or special temporary licence,
or licence for railway refreshment rooms) within
the precints of any city or town, or of any
borough, shire, or road district, either by himself, servant, or agent, or have any beneficial
interest in any such licensed house or premises,
under a penalty,"

and so on. Now I call the attention of
hon. members to the words, "or have any
beneficial interest in any such licensed
house or premises," and I do not think
my objection can be met. There is, however, a previous clause to thi8-I allude to
clause I8-which requires a good deal of
consideration. That clause refers to the
transfer of licences, and commences as
follows : "Any licensing magistrate for the district
may, on application in writing by the proposed
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transferror and transfenec, at any time transfer
the licence of any other than a temporary or
special temporary licence to the appointee of
such licensee if approved of by him, by an endorsement upon the licence in the form of' the
second schedule, for which a fee of £2 shall be
paid; and thereupon such appointee shall, until
the next quarterly mecting, possess all the
fights of such original licensee, and sha.ll be
subject and liable to the same duties, obligations,
and penalties, as if such licence had been originally granted to him: Providcd that such appointee shall at the next quarterly licensing
meeting apply for an ol'iginallicence."

Then come these words : " And the provisions hereinbefore contained
as to the giving of notices, the hearing of applications for licences, and objections thereto, and
the ordering of costs to be paid,.shall apply to
the proceedings at such meeting and to such
application ."

I do not think that that is a proper provision, because, if a house has once stamped
itself with u, certain character and value
from its having made for itself a reputation,
there should, in my opinion, be no objection held, or even in vestigatioll made,
unless undor vel'y exceptional circumstances, which do not appear to be contemplated under this clause. The only
other point that I shall refer to now is, as
to the advisability of legalizing the sale
of intoxicating liquors dlll'ing certain
hours on the Sabbath day. For myself, I
have no hesitation in at once expressing
my opinion, that it is far better that public-houses should be allowed, under proper
surveillance, to remain open for a limited
period on Sundays, and that people should
have afforded them the opportunity of
purchasing legally what they require for
domestic use, than that their servants and
children should be allowed to enter by the
back door and obtain it by stealth. This
sort of thing would give rise to a system
of smug~ling, which I believe would be
fully as detrimental to the morals of the
community, and more so, than would a
limited amount of legalized Sunday traffic,
so long as care is taken that proper machinery is at hand to prevent an abuse of
the privilege. I shall be prepared in committee to support a proposition to that
effect, and, in the meantime, I give my cordial support to the Bill as a whole.
The motion was agreed to, and the Bill
was then read a second time and committed.
Some discussion took place on clause 2,
which was as follows : -
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recited Act be renewed for a longer period than
six months fro111 and after the first day of
January, 1871. Provided that for such renewal
the licensee shall be required to pay only the
rateable portion of the fee hitherto payable
under the said statute in respect of snch licence,
No publican's night licence shall be granted
transferred or renewed after the coming into
operation of this Act."

Mr. T. T. A'BECKETT moved the
omission of the words "or renewed" from
the earlier portion of the clause.
The amendment was agreed to.
Mr. FITZGERALD said that this
clause raised a principle that he had contended for when he addressed the Honse
on the motion for the second reading of
the Bill. He had prepared a clause which
would meet his views, and in order to test
the feeling of the committee, he moved
that all the words of the clausp, as it stood
in the Bill, down to the words" payable
under the said stat,ute in respect of such
licence" be excised, and that t.he remaining words of the clause be retained. The
clause he submitted would then run as
fo11ows-"No publican's night licence shall be granted,
transferred, or renewed after the coming into
operation of this Act, and every applicant for a
beer licence shall be of good character, and approyed of by the licensing bench hereinafter
mentioned, and be an occupant of a house or
premises of the rent or value of £10 a year, in
any city, town, or borough, or of £5 a yea.r in
country districts. And the applkant, on the
granting of such licence and on every renewal
thereof, shall enter into a bond in the sum of
£20, with two sureties (not in any way engaged
in the sale or disposal of wines, beer, or spirits)
in the sum of £ 10 each, for the due fulfilment
of the conditions of the licence. And this clause
shall be read a.nd construed with and as part of
clause 9 of the Wines, Beer, and Spirits Statute
of 1864."
.

Mr. T. T. A'BECKETT expressed his
unwillingness to trouble the committee a
second time wit.h the views which he had
addressed to the House at an earlier
stage of the consideration of this measure
against the proposition now put fonvard
by Mr. Fitzgerald; but he begged honorable members t.o understand that it was
not because he was otherwise than strongly
impressed with the necessity of retaining
the words in the earlier part of the clause,
which it was proposed by the amendment
should be omitted, that he refrained from
again addressing himself to the subject.
It should be borne in mind that wine
licences were almost entirely availed of by
confectioners and otllers in towll, find pro"No beer licence under the said recited statute vision was made for prohibiting the sale
shall be granted or renewed after the coming
into operation or this Act, llor shall any beer of wine, except within certain limits of
licence which ihall have been grantl!d under the strength.
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The Hon .•J. F. STRACHAN inquired
who was to test its strength?
Mr. T. T. A'BECKETT.-The police;
but if further tests were required let them
be provided, rather than continue to suffer
under the evil.
The Hon. N. BLACK could hear out
every sentiment that had been expressed
by the Minister of Customs, nnd was, from
his own experience of beer licences in the
up-country district.s, prepared to assert
that t.hey were not.hing less than cloaks
for sly-grog selling.
Mr. STRACHAN could not see why
the licences should not be granted, provided they were sufficiently hedged round
with restrictive provisions. He failed entirely to understand any good reason for
the wine licence being allowed :md the
beer licence abolished. The brewer's trade
was undeniably one of the most import!l.nt
of our colonial industries; let it, therefore,
be guarded with any restrictions, or even
penalties, that the Legislature might please,
hut let it exist. So far as the suppression
of sly-grog selling was concerned, he was
convinced that all the Acts of Parliament
that could ba passed would' never accomplish that object; it was futile to hope for
auy successful legislation in that direction.
His opinion on the question of the constitution of the bench of licensing magistrates was that the members of it should
be appointed by the local powers, and not
by the Government.
Mr. ANDERSON remarked. that it was
scarcely fail' to argue what was likely to
be the effect of the amendment from what
had happened in the past, because the
existing Act had certainly not operated
beneficially. It must he borne in mind
that wine licences wonld have to be tl:tkon
out in country districts in substitution of
beer licences, notwithstanding it was said
that wine licences were not availed of
except in large towns. He would cortainly
vote for the amendment, because the people
would have drink if they wanted it, and
when t.hey were pl'event~d from getting it
from licensed houses they would get it from
those thnt were unlicensed.
The Hon. F. S. DOBSON expressed his
intention of' voting for the clause in its present form. During a recent tour through the
province he had the honour to represent he
had satisfied himself that the beel' licences
afforded merely an excuse or cloak for
selling everything that could be obtained
from the ordinary pu blic!ln, who paid a
higher licence-fee than did the holder of a
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mere beer licence. If the State could see
its way to receiving a material guarantee
that nothing but heel' should be sold by
licensees authorized to cleal only in that
commoflity, it might be desirable to make
provision accordingly; but, in the absence
of any such prospect, he was unable to give
his support to the amendment. No doubt
it was desirable that, under good regulations, refreshment licences should be
granted; but here again the same difficulties
presented themselves. In some parts of the
country through which he hadjusttravelled
he had noticed that, in the course of an
eight miles' drive, he passed five beer
shanties, and most of them had a small pole
stuck out with a ragged pocket-handkerchief at the end of it, which meant-and
it was well undel'stood to mean-that the
proprietor was prepared to exchange with
the men who came to the shanty any goods t
the property of their employers, which
they had become improperly possessed of,
for not only beer bt~t any liquor they chose
to have. It had been said of him that he
was a free tl'ader; he admitted the fact,
but he regarded free trade in liquor as a
very peculiar phase of free trade, which
was almost inseparable from unrestrained
and unrestricted crime. It was the obvious
duty of the Legislature to adopt every expedient that was likely to have the effect
of' checking snoh abuses as were known to
be rampant in beer-shops of the character
he had described.
Mr. SIMSON thought that the honorable and learned gentleman who had last
addressed the committee had to some extent answered himself, for he confessed he
was unable to see what material guarantee
the State could expect to receive from the
class of men described, with their decoypole and pocket-handkerchief.
The Hon. P. RUSSELL said that he
could not see the justice of granting a
licence for wine and refusing one for beer.
It would be better to abolish them both.
Mr. FITZGERALD reminded the committee that an applicant for a beer licence
was obliged to find two householders in
his district to join as sureties for the proper
conduct of his house, and he therefore
could not recognise the use of importing
into the discussion the little jO,ke about the
flag. There was at least as much guarantee
for his proper conduct of the house as
there would be if he paid a licence-fee of
£15 a year. He had no desire unnecessarily to prolong the debate on his amendment, but he trusted he would be excused

610 Wines, Beer, and Spirits Sale [COUNCIL.]
if he was animated to discuss somewhat
warmly the interests of the large class of
traders of which he was a member. If it
were true, as had been so broadly stated,
that sly-grog selling was so extensively
carried on behind the mask of a barrel of
beer, what was to prevent sly-grog selling
behind a bottle of colonial wine if the beer
licences were abolished? He contended
that it was perfectly monstrous to propose
that an important interest like the brewers'
should be jeopardized, and perhaps destroyed in order that the prej udices of hon·
orable members in another place should be
satisfied. He had attempted in his speech
on the second reading to impress honorable
members with the view that if the clause
as it stood in the Bill became law, the £15
licences would not be taken up. The present race of colonists was a beer drinking
race, and as all large reforms must be of
slow growth, if the evils complained of
existed in reality t.o the extent stated,
there was no reason why the Legislature
should refuse its protection to the respectable manufacturers of beer. He suggested
that it would be a most advisable course
to pursue to postpone the further consideration of the beer licence question until the
subjects of the grocers' licence and t,he
wine licence came under discussion. He
was as anxious as the Minister of Customs
was that this amending Bin should become
law, because he regarded it as being on the
whole an improvement in many respects on
the existing Act, but he must be excused
for doing hid utmost to prevent its being
passed in a shape which would prove detrimental to, and pel'haps, in some directions,
destructive of important existing interests.
The Hon. C. J. JENNER said that no
reason satisfactory to his mind had been
given f(lr the postponement of the clause,
which, in his opinion, should be agreed to
in i t8 present shape.
The amendment was negatived, and the
clause was agreed to.
On clause 3, making it lawful for the
Governor in Council to proclaim parts of
shires or road districts within which
licensing magistrates might grant certifi·
cates for publicans' licences on payment
of a fee of £15,
Mr. FITZGERALD moved that the
licence fee be reduced from £15 to £10.
Mr. T. T. A'BECKETT remarked that
this was a money clause, which it was not
in the power of the committee to alter.
Mr. FITZGERALD begged the committee to consider seriously whether the
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£15 fee was not too high. It would, if
carried, end in the publicans' licences not
being taken up in country places, and
sly-grog shanties ruling, as they did years
ago.
Mr. T. T. A'BECKETT pointed out
that the committee might reject the clause
bnt could not alter it in respect of the
amount of the licence-fees, for the reason
that it was clearly an appropriation of
money to be paid into the colonial revenne.
Mr. O'SHAN ASSY observed that there
was nothilJg to prevent the committee rejecting tIle £15-the money portion of the
clause alone. The committee might very
well do that, and leave it to the other
branch of the Legislature to understand
or draw their own conclusions as to what
it was proposed to do. He quite agreed
with the view expressed by Mr. Fitzgerald
that the £15 licence fee for country places
was so high that it was sure to foster the
system of sly-grog selling that they all
united in deploring. It shou td be remem·
bered in connection wi th this branch of the
subject that there was as yet no condition
imposed as to the size of the house or the
extent of the accommodation to be afforded.
A small sum of money was by no means
what had been called.a material guarantee
on these points.
Mr. T. T. A'BECKETT suggested that
these matters might be left to the licensing
magistrates, who would ~lmost necessarily
be the best judges of them.
Mr. O'SHAN ASSY objected that if
that course were pursued, it was quite clear
that there would be no uniformity in the
treatment of such cases.
Mr. FITZGERALD expressed his conviction that there was no manifestation on
the part of honorable members in another
place of a fixed adhesion to the exact
figure mentioned in the clause. He believed the colleagues of the Minister of
Customs would see that. honorable members of that House had met him (Mr. T. T.
a'Beckett) in, at all events, a conciliatory
spirit, and that persoIls, some of whom had
invested a considerable amount of capital
in trade enterprises of this character,
should be justly considered. He hoped
the Minister of Customs would interpose
no further objection to the sum being left
in blank.
Mr. T. T. A'BECKETT thought it
would be conceded to him that during the
time he had been a member of that House
he had shown no disposition to overbear
or presume on any strength that he might
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suppose he possessed in reference to questions of this eharacter ; on the contrary
he thought he might fairly say that he had
al ways evinced a desire to meet and coopemte with honorable members who differed from him, as far as was practicable;
but he was now asked to do that which
would stultify not only himself but the
House if he consented.
This amount
could not be altered by that I-louse, for no
less a reason than that the Constitution
Act declared it could not. The principle,
flS honorable members very well knew,
was distinctly laid down in il1a.y.
Mr. ANDERSON pointed out that certain words embracing every district road
board 01' shire had been specially added to
the clause, and the difficulty, if any,
would arise from the circumstance of those
words hftvillg been struck out. It would
be very hard indeed to say that the House
had no control in such a case as this.
Could the Minister of Customs point to
any large district that was not under local
self-government?
Mr. O'SHAN ASSY urged that there
was no portion of Victoria that was so
situated-under some form of local go·
vernment; every borough, city, shire, and
road district-and, as the fees were to be
paid into the consolidated revenue, in the
case of any difficulty arising under that
head, he really thought it was quite competent for that House to deal with the
amendment.
Mr. STRACHAN said that within his
own knowlerlge similar cases had occurred
where amendments of this nature, made
in that House, had been adopted by the
other branch of the Legislature. It was
certainly quito competent for the committee to deal with the clause by striking
out the £15.
The Hon. A. FRASER asked the Chairman of Committees whether it was competent to an honorable member to move
that £15 be struck out with a view to
inserting £10?
The CHAIRMA~.-I am of opinion
that it is not. This is a. Bill involving
the appropriation of money, and I do not
think the alteration is admissible.
Mr. O'SHANASSY ~aid that as this
was not the only question that would have
to be decided with regard to money
clauses, he moved that the Chairman of
Committees be requested to refer the po~nt
to the President for his ruling on it. All
such money went to the municipal government, and not one farthing of it to the
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consolidated revenue. He would wish to
have t.his point decided very distinctly.
The motion for referring the matter to
to the President was agreed to.
The House resumed.
The Hou. R. C. HOPE reported thn.t a
point of order had been raised in committee-namely, whether it was competent
for that House to reduce the amount of
licence-fees to be paid by publicans in certain count.ry places from £15, u.s proposed
in clause 3 of the Bill, to £10; and that he
had ruled that it was not within the power
of the committee to make such alteration.
The PRESIDENT.-I certainly should
not like at the moment to give a ruling
upon that point.
The Bill is not one
which comes within the meaning of clause
56 of the Constitution Act, but whether,
that being the case, it is or is not competent for the committee to make the
change in question, I would desire time to
consider.
The House again went into committee,
and clause 3 was postponed.
On the motion of MI'. T.T. A'BECKETT
the following new clauses were agreed
to:"Every house for which a publican's licence
shall be hereafter applied for in any city, town,
or borough, except where such licence shall be
applied for under and by virtue of the last preceding section, shall contain for public accommodation not less than six rooms, besides the
rooms occupied by the family of the licensee,
and every such room so required for public
accommodation shall contain at least 1,200 cubic
feet, such r00]11S to be not less than 9 feet in
height, and shall be so constructed as freely to
admit light and air, and all such houses shall be
substantially constructed of durable materials,
and such rooms shall be divided by partitions of
. stone, brick, or plaster, and every such licensed
house shall also, where necessary in the opinion
of the licensing magistrate, be provided with a
place of convenience on or near such house for
the use of the public, and with stabling suffi·
cient for the accommodation of not less than
three horses, and with a sufficient supply of hay,
corn, or other provender for the use of travellers."
"Nothing in the last preceding section shall
apply to any house or room at or on the station
of any railway, and held or occupied by or under
the proprietor or managers of any public department, board, or officer having the care and
control of the railway, or to any house or booth
situated on a cricket ground, or to any other
place set apart for any lawful game or pastime."

On clause 4, proviuing that pu blicans'
licences should authorize sale between six
o'clock in the morning and twelve at
night,
Mr. ANDERSON moved that the word
"five" be substituted for" six." Although,
as he had already taken occasion to say,
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he was quite in favour of the abolition of
The Hon. "V. A. C. A'BECKETT said
night licences, he really thought that some that his only objection to the grocer's
consiueration should be shown to the licence lay in the fact that it was said
reasonable wants of market gardeners and some ladies were in the habit of obtaining
other of that class whose avocations ex- wine and spirits from the grocer's, which
posed them to the influence of the most appeared in the household bills under the
inclement hours of the day.
llame of groceries.
Mr. FITZG ERA LD said that so far
Mr. T. T. A'BECKETT reminded honOI'able members that this branch of the from the grocers not selling liquor to be
questiou had been very fully discussed in drunk on the premises, it was known that
another place where a similar proposal even in the city of Melbourne some grocers
had been rejected. He thought that six had beer engines attached to their counters
o'clock was quite early enough to allow without any attempt at concealment.
public-houses to open, and that no in- There were three distinct classes of
justice would be done by that arrangement witnesses examined before the commission
who bore testimony to the abuses resulting
to any class of persons.
from the system; members of the church,
The amendment was negatived.
Some discussion took place on clause 5, the medical profession-the chief medical
officer, Dr. McCrae, was one-and the
which was as follows : police; and if the committee were not
"Section 18 of the said statute shall be and the
same is hereby repealerl; and after the coming satisfied with that they could have the
into operation of this Act every person who evidence of a member of the cabinet as
shall desire to obtain a publican's, a grocer's, or a well. It was a common thing to see
colonial wine licence under the said statute people drinking in grocers' establishments,
-shall deliver to the clerk of petty sessions for
and to the town clerk or clerk for and to the and he was confident that the grocer's
police officer in charge of the city, tOWI1, licence had been productive of an enormous
borough, shire, or district wherein the premises amount of' social and domestic misery. He
for which such licence is applied for are situate, asked the committee to be consistent and
and shall, unless the application be fur a grocer's
licence, affix on the outer side or front of the to deal with the wine licence as they had
principal entrance door of the said premises, dealt with the beer licence.
there to be kept until the day upon which the
Mr. T. T. A'BECKETT observed that
licensing meeting shall be holuen, notice in the licence was very explicit in its terms,
writing signed by such applicant setting forth
the applicant's name, abode, addition and such and certainly did not allow of grocers
desire at least fourteen days before he shall so having taps in their shops as had been
apply, and shall publish a copy of such notice stated by Mr. Fitzgerald to be the case.
in a newspaper circulated in the place wherein The man must pay £25 per annum to
the premises are situate at least seven days
before he &hall so apply, and the notice of begin with, and then he may receive a
application shall be in the form contained in the grocer's licence on payment of an addifirst schedule; and the applicant shall deliver tional £5. For example one could not
such notice in triplicate to such clerk of petty buy a single-bottle of wine from D. S.
session, and the said clerk of petty sessions
immediately after the receipt of such notices Campbell and Co., but if that firm were to
shall post one of such notices inside and another pay an extra £5 a year, it would enable
of sucll notices outside on some conspicuous them to snpply their customers in quanpart of the office or buiHing in which the court ti ties less than two gallons.
of petty sessions shall be held."
Mr. CAMPB ELL thought it would be
Mr. FITZGERALD moved the omis- much better to give the publican tho
sion of the words" a grocer's or a colonial exclusi ve monopoly that he paid for.
wine" with a view of raising the whole
Mr. W. A. C. A'BECKETT said that
question of placing on an equality of posi- there were, however, many persons who
tion grocer't:, wine, and beet' licences.
o~jected to go into a public-house either
Mr. T. T. A'BECKET'l' pointed o:ut by a side door or any other door, but who
that the grocer had to pay £25 for the wanted their one or two bottles notwithwine and spirit licence, besides the extra standing. Where were they to get them?
Mr. FITZGERALD asked whether the
£5, and that he could not sell any liquors
except they were not to be consumed on grocer paid £25 before the wonderfully
the premises. It would be seen that t.he efficacious principle of the Single Bottle
grocer was taxed very highly, and the Bill left the fertile brain of its author?
evidence taken before the Royal Commis- Before that there was 110 objection 011 the
sion showed that as a rule the system had part of persons requiring a small supply
of liquor going in~o the single-bottle
worked satisfactorily.
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department of an hotel; but the grocer's
licence system had destroyed that. It
should be remembered too that t.here was
no legislation as against the grocer, compelling him to maintain a certain number
of rooms and make provision for horses, as
was the case with the publicans.
Mr. BLACK said that it was ascertained by the shire council of which he
was a member that the single-bottle principle had acted most unfavorably; and
he knew from his own experience that
many persons who would never have the
courage to go into a public-house, went
into the grocers' establishments for their
liquor without any hesitation.. He had
heard it stated too on authority that he
believed to be good, that sometimes accounts had been made np, especially in
the families of the working classc3, showing that groceries had been supplied, when
in fact i>randy had been sent instead.
The Hon. J. GRAHAM expressed
himself as being strongly opposed to the
grocer's licence, but suggested that a
division should be taken on each of' the
licences separately. He moved as a further
amendment that the words" a grocer's" be
omitted.
The committee divided on the question
that the words authorizing the issue of
the grocer's licence stand part of the
clanseContents ...
8
Not-contents
14
l\f~jority ngfLinst
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The words" unless the application be for
a grocer's licence," after the word" shall,"
in line 11, were omitted, and some verbal
amendments were made in tho clal1ee.
On clause 8, providing for the appointmeJ.?t of licensing magistrates,
Mr. O'SHANASSY moved that tlie
clause he strnck out, with a. view to the
substitution of a new clause in comlOnance
with the views which he had expressed
on the second reading of the Bill. The
clause was as follows:,. The licensing magistrates shall be a stipendi,try magist.rate and two other justices of
the peace of the general sessions district within
which the premises ill respect of which the
application is made shall be situate, and such
two justices shall, within one month after the
passing of this Act, and in the month of January
in every succeeding year, or as often as a vacancy
shall occur, be nominated by the majority of the
justices in petty sessions assembled for the purpose at the town or place where any licence
under this Act shall be applied for, and such
two justices, with the stipendiary magistrate,
shall be the licensing bench during the year;
and all applications for the granting, renewing,
transfer, or forfeiture of snch licences sball be
heard before such licensing magistrates; and on
such hearing, if there be a difference of opinion
among them, the licence may be granted, renewell, transferred, or declared forfeited, as the
case may be, by a majority of snch licensing
magistrates. Provided always, tha.t, in default
of such nomination as aforesaid, it shall be
lawful for the Goyernor in Council to appoint
the licensing magistrates under this Act."

Mr. T. T. A'BECKETT said that the
adoption of this new clause would have
the effect of delaying the operation of t.he
Bill for twelve months, because the
current licences expired on the first of
January next, and the Bill could not be
worked so as to bring it into operation on
that day. He deeply regretted that Mr.
O'Shanassy had uot given notice of his
intention to move it. The licences expired on December 31, and at that time
t.here must be some persons authorized to
grant fresh ones or renewals. Aga.in, if
the proposition were adopted, there was
admittedly on the face of the clause this
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difficulty, that whereas under the Bill as
. it stood two of the licensing magistrates
would be appointed by the Governor in
Council, in the ordinary course of official
business,. it was proposed by the amendment that they should be elected from out
of their own body, and that body might
elect or not as they pleased. Enough had
been said of the evils which had gro'wn
out of the existing law, which all deplored,
and the feeling-so far as he had been
able to judge from the tone of the debate
on the second reading-was in f,wour of
the belief that the measure he had submitted would remove many of those evils.
If, however, amendments were to be introduced which would-as this one most
certainly would-frustrate the object .of
the promoters of the Bill, the committee
might as well at once throw it out. Mr.
Fitzgerald seemed to think that there was
something dangerous in giving to the
Governor in Council pClwer to appoint two
of the licensing magistrates, but he (Mr.
T. T. a'Beckett) was unable to see that
any mischief' or inconvenience need be
apprehended from it. It was very difficult
to create an independent tribnnal of this
character; the principle fixed upon had
been well discussed in another place, and
it really seemed to him that to attempt
to set that principle aside would be
equivalent to an attempt to burke the
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a strictly judicial spirit, and that the
Minister of Customs would see the propriety of withdrawing his observations as
to its being the object of himself and the
supporters of the amendment to burke the
Bill by its introduction, for he must see
the injustice of those remarks, remembering the tOne in which, up to this point,
the debate had been condncted.
MI'. T. T. A'BECKETT observed that
he did not say t.hat Mr. 0' Shanassy and
those who agreed with him on this point
intended that the amendment should have
that effect, but that ill his (MI'. T. T.
a 'Beckett's) opinion it would have.
Mr. O'SHANASSY said that as the
Bill was drawll there was nothing to prevent two magistrates appointed by tile
Governor in Council being interested .in
the wine trade; and if that were so why
not throw the responsibility of the appointment on the shouldel's of the local magistracy, for these two gen tlemen would on Iy
be a board of ad vice; they would not be
distinctly responsible as the Bill was drawn,
but even if they were, he should have very
great objection to their being appointed in
the way proposed, because he thought it
was almost impossible to appoint men to
positions like these who would give snch
entire satisfaction as that they wonld not
in some quarters be suspected of being
liable to be swayed by particular influences
Bill.
-they would at all events be open to the
Mr. FITZGERALD could not under- perhaps most unfair imputation that they
stand the tone of argument used by the would give favorable decisions to cel'taiu
Minister of Customs.
Surely if that favored classes. His honorable friend the
House could see its way to improving an Minister of Customs had complained that
improvement it was its duty t.o do so. he had not received notice of this amendHe regarded the amendment as an im- men t. Ifthere was any ground or imagined
provement on the Government measure, ground for such a complaint he (Mr.
and he should, therefore, support it; O'Shanassy) would offer no objection to a
because he thought it the right and plain postponem~nt of its consideration, for he
course to pursue, even at the risk of was not an advocate for making laws by
delaying the operation of the Bill for six stealth. But let the honorable gentleman
months. At the same time, however, he remember tllat he lIad introduced that very
was quite prepared to prove that no evening, under similar circumstance, a not
necessity existed for any such delay. It unimportant new clause with reference to
was an insult to the magistracy to say the size of the houses and the accommodathat they were not to be intrusted with tion to be provided. No objecti(ln had
the selection of two of their body who been offered to its introduction, and therewould be competent properly and impar- fore he thought that the general desire on
tially to discharge these functions, and at all sides of the House to make the Bill
the same time the new clause would get workable would be recognised. It certainly
rid of the apprehension, which must at all did not lay with the Minister of Customs
times attach to such appointments, of their to say that there was any attempt beiug
being conferred upon political partisans of made to prevent the Bill passing into law.
He (MI'. O'Shanassy) urged that in doing
the Government.
Mr. O'SHANASSY hoped that so im- what he had done he had not taken any
pOl'tant a question would be discussed in honorable membel' by surprise, because he
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had very fully expressed on the second
reading debate the views which he hau
embodied in the amendment., and he trusted
the question would now be dealt with on
its merits.
Mr. T. T. A'BECKETT regretted that
it seemeu to be assumed thai there was
some political significance attacheu to the
clause. (Mr. O'Shanassy-" There might
be"). Well they ogght not to come to a
conclusion on a matter of this importance
based on what was likely to be, because
the granting of licences for the sale of
spirituous liquors was a matter of great
public interest. It was most unreasonable
to suppose that the Governor in Council
would select men for the performance of
these important functions in whom the
public would not be likely to have confidence-men less trustworthy than those
for whose election all kinds of canvassing
would take place find every sort of influence would be brought to bear. He
thoronghly believeu that the effect of
carrying the amendmen t would be to prevent the measure coming into operation,
and it appeared to him that whenever
any difficulty was pointed out, he was
asked to postpone the Bill.
Mr. O'SHANASSY observed that the
Minister of Customs was not asked to
postpone the Bil1, but merely to postpone
the date of its coming into operation by
one month.
Mr. T. T. A'BECKETT felt sure that
the clause in the Bill as it stood would be
much more likely to operate well than
any amendment of the kind proposed.
Mr. W. A. C. A'BECKETT thought the
clause now in the Bill was a most objec~
tionable one, and that practically under it
the honorary mngistrates would have no
voice at all in the matter.
Mr. SIMSON said he would support
the clause proposed by MI'. O'Shanassy.
If the Government distrusted the justices
the public could not be blamed for doing
so. There was no doubt in his mind that
the appointments ought to rest with the
justices, who would select the two best
men, instead of with the GovernOl', who
would be merely doing the will of the
Ministry of the day. If the justices could
not be entrusted with the appointments, it
was high time that a new commission of
the peace was issued.
Mr. O'SHANASSY pointed out that
under the Bill, in its present shape, no
one magistrate could alone grant a licence
except the stipendiary magistrate, aud if
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his consent was not obtained nothing at
all could be done.
The committee divided on the question
that clause 8 stand part of the BillContents
4
Not-contents
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Majority against the clause 15
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Progress was then reported.
SOUTH PROVINCE ELECTION.
The PRESIDENT laid upon the table
a petition from ""Villiam Harbison, praying
that the election of Frank St.anley Dobson
for t.he South Province might be declared
void, and that the petitioner might be
ueclal'ed duly elected a member of the
Legislative Council for the South Province. The President also stated that, accompanying the petition, he had received
a bank deposit-receipt for £ I 00, which
sum had been duly lodged to his credit.
On the motion of Mr. 'tV. A. C.
A'BECKETT, the petition was referred to
the Elections and Qualifications Committee
ELECTIONS COMMITTEE.
The oath 'provided by the Act 19th
Viet., No. 12, were administered to the
following honorable members constituting
the Elections and Qualificat.ions Com,
mittee :-The Honorables T. T. a'Beckett,
W. Campbell, R. C. Hope, VV-. I-lighett,
J. O'Shanassy, and P. Russell.
RAILWAY LOAN APPROPRIATION BILL.
This Bill was received from the Legislative Assembly, and, on the motion of the
Hon. T. T. A'BECKETT, was read a first
time.
DUTIES ON ESTATES
OF DECEASED PERSONS BILL.
This Bill was received from the Legislative Assembly, anu, on the motion of the
Hon. T. T. A'BECKETT, was read a first
time.

