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in reply to Governor's Speech-Chairman of COl.llmitteesSessional Arrangements.

The Fourth Session of the Sixt.h Victorian Parliament was opened this day.
His Honour Mr. Justice Barry attended
at two p.m., as a commissioner from His
Excellency the Governor, to administer
the oaths provided for by the 32nd section
of Ihe Constitution Act.
The Clerk of the Parliaments (Mr. G.
W. Rusden) read the followingPROCLAMATION.
"By His Excellency the Right Honorable
JOIlN HENRY TI-IO:\IAS VISCOUNT
CANTRRBURY, of the City of Canterbury in the County of Kent, and
BARON ROT'l'ESFORD, of Bottesford
in the County of Leicestel', in the
Peerage of the United Kingdom of
Great Britain and Ireland, Knight
Commander of the Most Honorable
Ordel' of the Bath, Governor and
Commander-in-Chief in and over the
Colony of Victoria, &c., &c., &c.
"WHEREAS by the Constitution Act it
is amongst other things enacted that it
shall be lawful for the Governor to fix
such places within Victoria, and, suhject to
the limitation t.herein contained, such times
for holding the first and every other session
of the Council and Assembly, and to vary
and alter the same respectively in such
manner as he may think fit; and also
from time to time to prorogue the said
Ja

Council and Assembly, and to dissolve the
said Assembly, by Proclamation or otherwise whenever he shall deem it expedient:
And whereas the said Council and Assembly, called' The Parliamp,nt of 'Victoria,'
stand pl'orogued until Friday, the thirtieth
day of September instant, and it is expedient to fix the time for holding the
next session thereof: N ow therefore J,
the Governor of' Victoria, in exercise of
the power confel'l'ed by the said Act, do
by this my Proclamation further prorogue
the said Parliament of Victoria, from l< riday, the thirtieth dny of September instant
until Thursday, the twenty-seventh day
of October now next ensuing; and also I
do hereby fix Thursday, the twentyseventh day of October aforesaid, as the
time for the commencement and holding .'
of the next session of the said Council
and Assembly, called the Parliament of
Victoria, for the despatch. of business, at
two of t.he clock in the afternoon, in the
Parliament I-louses, situate in Parliilmentplace, Spring-street, in the City of Melbourne; and the honorable the Members
of the Legislative Council and the Members of the Legislative Assembly are
hereby required to give thei r attendance
at the said time and place accordingly.
"Given under my hand anel the seal of
the colony, at Melbourne, this twentysixth day day of ~epternber, in the year
of onr Lord One thousand eight hundred
and seventy, and in the thirty~folll·th year
of Her Majesty's reign.
" CANTERBURY.
" By His Excellency's command,
H J. McCULLOCH,
Chief Secretary.
cc GOD SAVE THE QUEEN,"
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The CO:\lMISSIONER then handed his
commission to the Clerk, who read it, as
follows : " VICTORIA, by the grace of God, of the United
Kingdom of Great Britain and Ireland

Queen, Defender of

th~

Faith.

"To Sir REDlIroND Barry. Knight, a Judge of
our Supreme Court of Victoria.
(, GREETING:
"WHEREAS by the Bill contained in the
schedule to a statute passed in the session of
our Imperial Parliament holden in the eighteenth
and nineteenth years of our reign, intituled, 'An
Act to enable Her Majesty to assent to a Bill,
as amended, of the Legislature of Victoria to
establish a Constitution in and for the Colony of
Victoria,' it is enacted that no member, either
of the Legislative Council or of the Legislati ve
Assembly, shall be permitted to sit or vote
therein respectively until he shall have taken
and subscribed before the Governer, or bef,)re
some person authorized by the Governor in that
behalf, the oath in the flaid Bill mentioned: We
do therefore by these presents command and
authorize you to proceed to the Padiam<!nt
House, in the city of Melbourne. on Thursday,
the twenty·seventh day of October instant, at
two of the clock in the afternoon, then and there
to administer the sftid oath to the several members of the Legislative Council who have not
already taken anci subscribe(] the same since
their election to the said Legislative COUlki!.
In testimony whereof we have caused the seal
of our saicl colony to be hereunto affixel'\.
"·,Vitness our trusty and well-beloved the
Hight Honorable John Henry Thnmas Viscount Canterbury, of the City of Canterbury
in the Count.Y of Kent., and Baron Bottesford,
of Bnttesford in the County of Leicester, in tho
Peerage of the United Kingdon of Great Britain
an(1 Ireland, Knight Commander of the Most
Honorable Order of the Bath, Governor and
Commander-in-Chief in and over the colony
of Victoria, &c., &c., &c., at Melbourne. this
twenty-fifth day of Oetober, One thousand
eight hundred and seventy, and in the thirtyfourth year of our reign.
" CANTERBURY.
" By His Excellency's Command,
"JAMES McCULLOCH.
"Entered on record by me in Register of
Patents. book 13, page 444, this twenty-sixth
day of October, Olle thonsanu eight hundred and
seventy.
" \V. II. ODGERS."

Election of President.

North -vVestern Province (re-electeu after
retirement by rotation).
The Hon. vVilIiam Highett, for the
Eastern Province (re-elected after retirement by rotation).
The CLERK also announced that the
retnrn to the writ for the election of a
membel' to serve for the Central Proyince
(in the room of the Hon. G. 'V. Cole,
. retired by rotation) was as follows : " I do hereby certify that no candidates have
been legally nominated, and that no lIiemher has
been duly elected. in pursuance of this writ.
" D. E. "VILKIE, Heturning Offic.er."

Mr. Cumming-, Mr. -McKellar, Mr.
Mitchell, and Mr. Highett were introduced and sworn.
The Commissioner then bowed to the
members present and withdrew.
DECLARATIONS OF QU ALIFICATION.
The following members delivered to
the Clerk the declarations required by the
seventh clause of the Lpgislative Council
Amendment Act (32 Vict., No. 334):The Honorables T. T. a'Beckett, ,Yo A.
C. a'Beckett, R. S. Anderson, N. Black,
W. Campbell, J. Cumming, A. Fraser,
,T. Graham, tT. Henty, W. Highett, Dr.
Hope, C. J. Jennpr, T. McKellar, 'V.
II.. F. Mitchell, H. M. Murphy, J.
O'Shanassy, 'tV. H. Pettett, P. Russell,
H. SimRon, J. F. Strachan, R. Turnbull,
H. S. vYalsh, and B. 'Villiams.

ELECTION OF PRESIDENT.
The CLERK said-I beg to inform the
Council that the time has now arrived.
when the election of a President should be
proceeded with.
The I-Ion. J. F. STRACHAN proposed
that the Hon. \Villiam Henry Fancourt
Mitchell be President of the Council.
The Hon. J. HE~TY seconded the
motion.
The Hon. "Y. H. F. MITCHELL.The CLERK intimated that writs for Gentlemen, honorable members, I assure
the election of members of the Legislative you I am fully sensible of the importance
Council had been returned, showing the of the position that I am now nominated
election ofto :fill, and I beg to submit myself to the
The Hon. vVilliam Degraves, for the decision of the House.
South Province (re-elected after retiremeut
No other nomination being made, the
by rotation).
motion was agreed to, and the Hon. W.
The Hon. John Cumming, for the South- H. F. Mitchell was conducted by his proWestern Province (re-elected after retire- poser and seconder to the chair, on
ment by rotation).
renching which
The Hon. Thomas McKellar, for the
Tho PRESIDENT said-Gentlemen,
"Vestern Province (in the room of the honornble members of the Legislative
Hon. Sir J. F. Palmer, retired by rotation). Council, you have done me the honour to
the Hon. VV. H. F. Mitchell, for the confer upon me a very high office. I know
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that lowe it more to your good-will towards
me than to any merits or qualifications
that I possess, and, whilst I repeat that I
am very sensible of this distinction, I do
not on that account prize it the lesR,
because it emboldens me to hope that you
will look with indulgence upon my shortcomings in the performance of the very
important duties that are about to devolve
upon me. Gentlemen, honorable members,
again I thank you.
The Hon- T. T. A'BECKETT announced
that His Excellency the Governor would
receive the President at three o'clock at
the Government-offices.
The House then adjourned until four
o'clock.
The President resumed the chair at
four o'clock, and read the prayel"
The P RESIDENT.-I have to announce
to honorable members that I have presented
myself to His Excellency the Governor,
and informed him that the House have
done me the honour to appoint me their
President, and that H is Excellency was
pleased to mak~ me the following reply : " Mr. President,-I have great satisfaction in
approving of the choice which the Legislative
Council have made in electing you to preside
over their deliberations. Your recent experience
as Acting-President of the Legislative Council,
and your lengthened parliamentary career, afford
additional guarantees for the able and efficient
performance by you of the duties appertaining to
the high office for which yo~ have been selected."

The Usher announced tl1:1t His Excelleney the Governor was approaching the
building. Shortly -afterwards His Excellency entered the Chamber, attended by
his suite.
The members of t.he Legislative Assembly having been summoned,
HIS EXCELLENCY read the following
speech : "MR. PRESIDENT AND HONORABLE GENTLEMEN OF THE LEGISLATIVE
COU~CIL :
"1\fR. SrEAKER AND GENTLEMEN OF THE
LEGISLA.TIVE ASSEMBLY:
"Although this session will necessarily
be less prolonged than an ordinary session,
I trust that it will be productive of useful
results and valuable legislation.
GENTLE~mN OF THE
LEGISLATIVE ASSEMBLY:
"It has long been felt that the termination of the financial year in December
is fraught with inconvenience, and that
;82
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benefit would result from making such a
change as would enable you to consider
and provide for the financial position and
requirements of the country at a more
convenient period of ench year than is
found practicnble under the present
system. ]{stimates will be laid before
you, which have been fmmed with the
most careful regard to economy, and you
will be asked to vote Supplies for such a
portion of 1871 as mny be desirable for
carrying out the proposed change.
"I regret to have to inform you tllnt
there is a considerable falling-off in the
revenue. But you will be glad to Jearn
that, notwit.hstanding a long continued
drought, followed by severe and repeated
floods, with a decreased yield of gold in
some of the principal mining districts, the
financial position of the country is sound,
and that the -national income will be
adequate to meet tho expenditure for the
year.
"MR. PRESIDENT AND HONORABLE GENTLE:\IEN OF THE LEGISLATIVE
COUNCIL:
"MR. SrEAKER AND GENTJ,El\IEN OF THE
LEGISLATIVl~ ASSE:\lBLY:
"The vital suhject of education has
steadily occupied the public attention for
some time past, and it has been genf'rally
acknowledged that the present Act needs
amendment. This question has engage(l
the earnest consideration of my Government, and a measure will be submitted to
you that I trust will satisfy public expectation, and meet the growing wants of the
country.
"The defects ill the present Wines,
Beer, and Spirirs Sale Statute have been
generally regarded as requiring, in the
interests of public morality, immediate
amendment. A Bill that embodies important improvements will be brought beforo
YOll, and it is the earnest hope of my
Government t.hnt you will recognise the
special claims that the subject has on the
attention of Parliament, so that the necessary amendments may be passed into law
this session.
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"The amendment of the insolvency
law bas so frequently been uucler the
considerat.ion of Parliament, that I hope
you will be able to deal without difficulty
with a Bill for effeeting that ohject that
will be laid before you. The pressing
importance of the subject has become
yearly more manifest; and in framing the
measure that will be proposed, my advisers have had the advantage of the
infol'ma.tion furnished by a series of Bills
on this subject that have been laid before
the Parliaments of this antI the mother
country, and also of a knowledge of the
defects of the last English Bankruptcy
Act, as proved by experience.
"The practical working of the Act
limiting the liability of mining companies
is unsatisfactory, and an amending Bill
will be submitted to you, which, if passed
into law, will greatly tend to increase the
confidence of the general public in mining
as a legitimate industl'y, A Bill will also
be submitted to you providing for the
regulation and inspection of mines, which
it is hoped will have the effect of considerably diminishing the number of mining
accidents and giving increased safety to
the men employed in mines.
"It is also the intention of my advisers
to submit for your consideration a Bill
securing to workmen a lien for theil' wages
over property of a description to which the
present law of lien does not apply, and it
is believed that this extension of the law,
while an act of justice to the workmen,
will be found to entail no inconvenience to
the employers.
"Experience has shown some defects in
the present Boroughs and Shires Statutes,
to remedy which amending Bills will be
introduced.
"I am happy to be able to inform you
that, although the works on the Northeastern Railway were for some time impeded by con tinned rains, thR progress of
these works is now satisfn,ctory.
"The quest.ion 'of further railway ex·
tension has engaged the attention of my

Government., and a proposal will be submi tted to you in reference to a line to the
westward.
"The alarming defects in the Malmsbury Reservoir that have lately come to
light, obviously render it unadvisable to
proceed at present with the main works of
the Coliban water supply scheme; but it
is hoped that, before long, works for the
supply of water to the country districts
generally may be continued under proper
su pervis ion.
"Of the several Royal commissions
which have been appointed, that on the
important subject of the federation of the
Australian colonies have presented their
report, which I have ordered to be laid
before you.
"The other commissions are still engaged in their inquiries, the results of
which will be submitted to you.
"Although in the lamentable war in
which two great European powel's are engflged Great Britain maintains a position
of strict neutrality, my Government have
felt that every care should be taken to
place our defences in such a position that
the country may feel assured of safety in
any contingency that may arise. The
material of war at our disposal is now
ready at any time for effective use; some
new batteries are being constructed; a
small body of men necessary for the immediate purposes of garrison duty have
been enrolled, and preparations have been
made for securing the colony against any
attack to which it might be exposed.
"In conclusion, I will express my trust
t.hat all your deliberations on these and
the other suLjects that will engage your
attention may, under Providence, tend to
secure the welfare and good government
of this country."
Copies of the speech were handed by
the Governor's aide-de-camp to the President and to the Spea.ker.
.
The members of the Assembly th'm
withdrew, and His Excellency ~nd suite
also left the Chamber.
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PRIVILEGES OF PARLIAMENT
BILL.
The Hon. T. T. A'BECKETT, with
leave of the Council, movea, without
notice, fol' leave to bring in a Bill to protect the privileges of Parliament.
Leave was given, and the Bill was
brought in and read a first time.
ADDRESS IN REPLY TO THE
GOVERNOR'S SPEECH.
The PRESIDENT rend His Excellency's speech delivered to Parliament.
The Hon. J. CUM MING moved"Tha't a select committee be appointed to prepare an address to His Excellency the Governor,
in reply to his speech delivered to the Parliament,
and that such committee consist of the following
members, viz. :-The Honorables T. McKellar,
T. '1'. a'Beckett, W. Campbell, A. :Fraser, J.
Graham, R. S. Anderson, and the mover."

The Hon. T. McKELLAR seconded
t1le motion, which was agreed to.
The committee retired, and were absent
some time. On their return they brought
up the following report, which was read by
the Clerk:"To His Excellency the Right Honorable JOHN
HENRY THOl\US VISCOUNT CANTERBURY, of
the t'ity of Canterbury in the County of
Kent, and BARON BOTTESFOHD, of Bottesford
in the County of Leicester. in the Peerage of
the United Kingdom of Great Britain and
Ireland, Knight Commander of the Most
Honorable Order of the Bath, Governor and
Commander-ill-Chief' in and over the Colony
of Victoria, &c., &c., &c.
c'May it plcase Your Excellency,
" We, Her Most Gracious Majesty's most dutiful and loyal subjects, the Members of the
Legislative Council of Victoria in Parliament
assemble,l, bE'g leave to approach Your Excellency
with renewed expressions of our loyalty and
attachment to Her Majesty's throne and person.
c. Althol1g-h this session will necessarily be less
prolonged than an ordinary ~ession, we trust that
it will be productive of useful results and valuable lE'gislation.
.. We concur in the generally acknowledged
opinion that the present Act reglllatilig public
instruction needs amendment. We are glad to
know that this question has engaged the earnest
consi(leration of Your Excellency's Government,
and we trust that the measure to be sublllitted
to us will satisfy public expectation, and meet
the growing wants of the country.
" We also concur in the opinion that the defects
in the present Wines, Beer, and Spirits Sale
Statute have been generally felt to require, in
the interest of' public morality, imrpediate
amendment, and we are glad to be informed that
a Bill that embodies important improvements
will be brought before us. vVe assure Your
Exeellellcy that we shall recognise the f;pecial
claims that the suuject has on the attenlion of
Parliament. so that the necessary amendments
may be passed into law this session.
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"The amendment of the insolvency law has
so frequently been under the consideration of
Parliament that we trust we shall be able to deal
without difficulty with the Bill for effecting that
object, that will be laid before us. The pressing
importance of the subject has become yearly
more manifest. We are glad to learn, in framing
the measure that will be proposed, your Excellency's advisers have had the advantage of the
information furnished by a series of Bills on
this subject that have been laid before the Parliaments of this and the mother country, and
also of a know ledge of the defects of the last
English Bankruptcy Act, as proved by experience.
" We were prepared to learn that the practical
working of the Act for limiting the liability of
mining companies is unsatisfactory. vVe shall
careflilly consider the amending Bill which will
be submitted to us, which we trust, if passed
into law, will greatly tend to increase the confidence of the general public in mining as a
legitimate industry. We shall also gi ve our best
attention to the Bill which will also be submitted to us providing for the regulation and
inspection of mines, whi<'h we hope will have
the effect of considerably diminishing the number of mining accidents and giving increased
safety to the men employed in mines.
"The Bill whieh it is also the intention of
Your Excellency's advisers to submit for our
consideration, securing to workmen a lien for
their wages over property of a description to
whi<;h the present law of lien does not apply,
will have our careful attention, and we hope
that such an extension of the law, while an act
of' justice to the workmen, will be found to
entail no inconvenience to the employers.
"We shall gi ve our careful consideration to
the amending Bills whieh will be introduced
to remedy defects which experience has shown
to exist in the present Boroughs and Shires
Statutes.
c. We are happy to he informed that, although
the works on the North-eastern Hailway were
for some time imped~d by continued rains, the
prog-ress of these works is now satisfactory.
"W B are likewise glad to learn that the question of' further railway extension has engaged
the attention of Your Excellency's Government,
and tha.t a proposal will be suhmitted to us with
reference to a line to the westward.
"We regret to learn that the alarming defects
in the Malmsbury Heservoir that have lately
come to light obviously rt'nder it unadvisable
to proceed at present with the main works of
the Colihan water supply scheme: but we hope
that, before long, works for the supply of water
to the country distr~cts generally may be continued under proper supervision.
" We thank Your Excellency for informing us
that, of the several Boyal commissions which
have been appointed, that on the important
subject of federation of the A ustmlian colonies
has presented its report, which Yonr Excellency
has ordered to be laid before us.
"We thank Your Excellency for acquainting
us that the other commissions are still engaged
in their inquiries, the results of which will be
submitted to us.
.. We also thank Your Excellency for informing us that although, ill the lamentable war in
which two great European powers are engaged,
Great Britain maintains a pOSition of strict
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neutrality, Your Excellency's Government have
felt that every care should be taken to place our
defences in such a position that the country
may feel assured of safety in any contingency
that may arise. We are glad to be assured that
the material of war at our disposal is now ready
at an,' time for effecti'"e use; that some new
batteries are being constructed; that a small
body of men necessary for the immediate purposes of garrison duty ha.ve been enrolled, and
that preparations have been made for securing
the colony against any attack to which it might
be exposed.
" We trust that all our deliberations on those
and the other subjects that will engage our
attention may, under Providence, tend to secure
the welfare and good government of this
country."
1\11'. CU:\lMING.-Ml'. President, I heg
to move that the report which has just
been read be now adopted. I think it is
very gratifying that we should be assured
that the finances of the country are in a
generally sat.isfactory condition, because
that assurance indicates the existence
throughout, t.he colony of a large amount
of prosperity. Hecently, we have experienced long-continued wet weather which
has, no doubt, very much retarded business
operations of all kinds, and has interfered
wi th the prosecution of the various colonial
industries. But I think that we shall
have, following upon this wet season, a
time of general prosperity to the conntry,
and t hat the beneficial effect of the flouus
will be felt for some years. The continued
rains will have fi1l0d all our natural resel'voirs, and our miners anu farmers will
have for some time to come a sufficient
quantity of that element which is so indisppnsable to t.he successful prosecution of.
their industries. It was feared, some few
years ago, when we experienced seasons
of drought, that Victoria, and in fact all
the colonies of Australia., would become
too ariel. I believe that now all such
apprehension may be safely set aside, for
all we have now to do is to store up the
blessing with which Providence lias so
bountifully supplied us. It is admitted
that the yield of gold from some of' our
mines has fallen off considerably, whilst
that from others has increased. I think we
have good reason to hope that others of
our mines will also be shortly restored to
their former prosperous condition, and t.hat
this industry will, after the temporary depression which it has experienced, again
reach the important position that it once
occupied, Hnd go on increasing in productive value. I believe, too, that the
country will quite support the Goyernment in the proposed expenditure which
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it is said will be necpssary for carrying
out the defences of the colony. From
observati9ns of the present stat.e of affairs
in Europe, I feel sure that even the most
economieally inclined person will admit
that the colonial defences should be placed
in a satisfactory position. We were beginning to comfort ourselves "'ith the
belief that ci vilizntion was so rapidly
advancing that warfare wonld become a
tradition merely; hut, from the intelligence which has lately reached us from
Europe, it is quite apparent that at no
time has it been more necessary for nations
to be prepared for war than it is at
present. It is earnestly to be hoped that
the position of neut.rality assumed by
England may be maintained; but yet complications may arise by which the mother
country may he involved in the difficulty.
If, however, England should become so
involved she will only do so from proper
and high motives-such motives as will
receive the support of the whole British
dominions, anu I am confident that Victoria. will be prepared to support the
mot.her country, and take her fair share
of the responsibilities that belong to her
position as a depel1l1ency of the Crown.
I now move the adoption of the address.
1\11'. McKELLAR seconded the motion.
The Hon.J. O'SHANASSY.-l do not
believe, 011 the present occasion, that it is
necessary to make any observations with
regard to His Excellency's speech; for
after looking over it, I find that it is composed of references to such subjects as
Governments are in the habit of' bringing
under the attention of the Legislat.ure at
the opening of each session. The probabilities are that t.here will not be time, during
the present session, for the consideration
of many of the measures which are here
shaflowed forth. My object now is not to
criticise the speech, but to ask the Minister
of' Customs what measures he Pl'OPOSPS to
introduce in this HOllse, and when, in
order to afford those honorable members
who have business avocations elsewhere,
t.he opportunity of comidering the best
mode of dealing with them. Heret.ofore
measures of a financial character have not
been introduced in this Chamber, and as
there are many measures referred to in
the speech which do not partake of that
character, I desire to be put in possession
of this information, so that honorable members may shl'lpe their COI11":;e accordingly.
Bills that it is proposed so to deal with
might be read a first time at once, and the
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second reading, if convenient, left over for
a time. Many of them are of a character
which will involve the consideration of
very importnnt principles. Sil', I cannot
refrain 1rom making a single observation
with reference to one portion of the speech
-that which speaks with so much con£dence of the defences of the colony, and
which says that preparations have been
made for securing the colony against any
attack to which it may be exposed, Now,
from our knowledge of the state of our
defences, I say that that is too large a
statement, for I do not believe the colony
is in a stilte of defence that would secure
us from illvasion, either as respects the
enrolment of men. or the materials of war
-if I may make use of such an expression
with regard to a colony. It ,,~ill be in the
recollection of honorable members tbat a
select committee of the House-a committee of which I was a member-recom.
mended, amongst other things, the laying
out of public reserves for the growth of
proper kinds of timber, to Le available f01'
deft'nsive pmposes, but I do not know
to what extent, if at all, the recommendations of that committee have been given
effect to by the Government. It is not
only useless but mischievous to hold out
to the people of this colony the bdief that
they are better prepared to defend themselves against attack than they really are;
and although I am aware that there are certain things in the colony, such as guns, of
use for pmposes of defence, a,nd also that
there is an organized volunteer force, yet
I repeat that this statement is too large,
and is calculated to inspire an undue sense
of security. Having had much to do with
the communications that have taken place
with the Imperial Government on the
question of defence, I know that the
systematized, stereotyped answer which
the home Government have given to us
has been that they are prepared to defend
the colony by sea rather than by land
forces, and I believe that, so long as that
promise is kept, this country has very
little reason to fear that any attack will
be made upon her, protected as she will be
by ships of' war well equipped and well
otficered. If, however, there should arise
the necessity for defending ourselves, I do
not think that the enrolment of a few
men will at all meet the emergency, and
this is pmctically what the speech sets
forth. I confidently hope and believe
that we have no reason to apprehend an
attack, but I cannot sit down and silently
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acquiesce in this statement. There is a
measme l'eferl'ed to in the speech, a
measure which it is promised shall be
introduced dUl'iilg this session. It is said
that the subject of education demands
consideration, and that the present law is
defective. I have had a good deal to do
with this question.- The Common Schools
Act never received my support or sanction. I always believed that it ,,,ould not
give satisfaction-that there were radical
defects in the composition and character
of it, which must lead to its revision and
amendment, and to its £nal overthrow.
Its application is very expensive ill its
natlll'e; so much so that the annual cost
of its administration h as increa~wd from
£125,000 to £17 . )~000, and that is attributable t.o the staff of' oiRcers absorbing
somethillg like 14 or 15 per cent. of the
amount; a sum which is practically thrown
away. Again, there are harsh provisions
in the existing law. Schools can only
be established in certain stated localities,
and a great portion of the countryespecially in the rural districts-is deprived of participat.ion in the money
that has been so freely granted by the
Legislature for educational purposes, but
wllich to my mind has been de\'oterl to the
maintenance of an expensive and comparatively useless official staff. I have
only now briefly referred to the subject., in
the hope that, in any amending measure
that may be introduced, the righti'l, feelings,
and prejudices of all classes will be respected, for it is well known that people
are very jealous in their feelings as to
what sort of education shall be imparted
to their children, and I hope the Bill
which is promised to us will contain just
and equitable provisions in these respects.
With regard to the waterworks, I say at
once that what has happened is precisely
what I long ago anticipated would ha.ppen,
I always thought t.hat the Coliban scheme
was origiually intended for the benefit of
private speculators, and it was seized upon
by people in office for political purposes.
The result has been that the hobby has
been ridden at the cost of a vast loss to
the country; and when it is proposed, as
it is in this speech, to extend the wa.terworks operations to other parts of the
colony, I hope the two Houses of Parliament will be very cautious before they
lend their sanct.ion to schemes that are so
lamentably wanting in any practical and
useful resu! t, as the one I am now referring to. As to the extension of the
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railways in the face of a falling revenue,
I do not see how such a course cn.n be

followed, uuless there be addit.ional taxation to provide for it.· I think that
all reasoning men must have seen tllat
public policy, for many years past., has
tended in the direction of diminishing
the expenses of the Government by
their not carrying on such works from
a central point of view, but leaving it to
the local bodies to develop them. I believe it to be tbe dut.y of' every Member
of Parliament to take such an opportunity
as the present of making his observations
upon the matters involved in the Government programme, and I beg the House to
unuerst.and that I have not done so in a
carping or hypercritical spirit.
The Hon. T. T. A'BECKETT.-I quite
share with the honorable gentleman who
has j llSt spoken, and with every other
honorable member of this House the feeling that has been expressed as to the
desirabilit.y of introducing into this branch
of' the Legislature as many measures other
than those of a financial character as may
be practicable, so that they may receiv'e
all the consideration they deserve, and
which I think this House is well calculated to afford them. There is one Bill
which I hope to be able t.o lay on the table
at the next meeting of the Council, and I
am about presently to give notice of motion to introduce it then. I allude to a new
Insolvency Bill, which is a measure of
very great importance, and will call for a
large amount of consideration at our
hands. I trust it will he satisfactorily
dealt with in this House, and that OUl'
deliberations respectin,g it will result in
our sending down to the other branch of
the Legislat.ure a measure which will be
accepted there as one of public utility. I
hope, too, that there will be some other
measures of considerable importance introduced into this Chamber, alt.hough at
the present moment I am not prepared
t.o give the House fuller inforlllation
respecting them. With reference to the
pa~snge in His Excellency'S speech which
alludes to our position in point of defence
in tile event of attack by a foreign
powel', of course it will Le well understood that all we shall do will be to use
every exertion in our power to protect
ourselves; and I believe it will be found
that the coulltry possesses a much greater
power of defence than is genemlly supposed, having regard to our population 'us
compared with the strength of our forces,
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so far as that strength may be estimated
by the number of men.
We happily
possess in this country natural protections
as well as scientific means of defence
which would be turned to the best account.
I trust, if it should evel' happen that we
are exposed to the attack of a foreign
power-and I pray,' as I am sure ull will
join me in doing, that we never shallthat it will be found that we are not so
defenceless as it may generally be supposed.
Of course no country is able to secure
itself against foreign invasion, and all we
can do is to trust in Providence and do the
best we can.
The motion was then agreed to, and it
was resol"ed that the address shou 1d be
pre~ented to His Excellency by t.he President and such members of the House as
desired to accompany him.
CHAIRMAN OF COMMITTEES.
The Hon.C. J. JENNER.-Sir,I move,
by leave of the House, without notice,
that the Hon. R. C. Hope, be ele9ted
Chairman of Committees of this Council.
The honorable member on a previous
occasion occupied that position to the
satisfaction of the House. I am sure he
enjoys the esteem and confidence of every
honorable mem bel', and is well qualified
for the performance of thj3 duties that will
devolve upon him.
The Hon. R. SIMSON seconded the
motion, which was agreed to.
The Hon. R. C. HOPE.-Mr. President, with your permission, I will return
my t.hnnks to honorable members for the
distinction which has been conferred upon
me by my election to the office of Chairman of Committees in this Chamber; and
I trust that in the performance of the
duties appertaining to that important office
I may retain the confidence of the House.
SESSIONAL ARRANGEMENTS.
The Hon. T. T. A'BECKETT moved"That Tuesoay, Wednesday, and Thursday
be the days on which the Couneil shall meet for
the despatch of business during the present
session; and that four o'clock should be the
hour of meeting each day; and that on
'Vednesday in each week the transaction of
Government business take precedence of all
other business."

The motion was agreed to.
STANDING COMMITTEES.
On the motion of the Hon. T. T.
A'BECKETT, the standing committees
for the session were constituted as
follows : -
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STANDING ORDERS COl\Il\IITTEE.-The
Hononl.bles the President, W. Campbell,
W. Highet.t. J. O'Shanassy, H. M.
Murphy, and T. T. a'Becket.t.
LlBHARY CO:\Il\IlTTEE (J OIN1')'- The
Honorables the Pre!'ident, J. O'Shn.nassy,
R. C. Hope, W. S. Walsh, and C. J. Jennt'!'.
PRINTING COl\Il\UTTEE.-The Honorables R. S. Anderson, A. Fraser, J.
Henty, J. Graham, and F. Robertson.
RltFRESH:\IENT Roo:\ls
Co:m\1lTTEE
(JoINT.)-The Honorables P. Hussell, R.
Turnbull, R. Simson, R. S. Anderson,
and W. H. Pettett.
PARLIAMENT BUILDINGS COl\IMITTEE
(JoINT).-The Honorables the President,
J. F. ~traehan, N. Black, N. :Fitzgerald,
and "V. Degl'aves.
The House adjourned at tWf'nty-one
minutes to six: o'clock, until Tuesday,
November 1.
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showing that Mr. James Wilberforce
Stephen had been elected for tit. Kilda,
and Mr. Robert Ramsay for East Bourke.
He also announced the receipt of returns to
the writ s issued last session for Villiel's
and Heytesbury, in the place of Mr.
McDonnell, and for the Avoca, in the
room of Mr. Grant, which retUl'IIS showed
that Mr. Michael O'Grady had been
elected for the former district, and Mr.
Peter Thomas Finn for the latter.
Mr. Stephen. ~1r. Ramsay, and Mr.
Finn were then introduced and sworn.
WESTERN RAILWAY.
Mr. CO~NOR asked the Minister of
Rail ways if he would lay on the table of
the Hou~e the report of the Engineer-inChief on the su~ject of railway extension
to the westward?
Mr. 'VILSON said he thought it would
not be well to do so until the Government
had arrived at a determination as to the
course of the line, and had prepared their
measure.
CRIMINAL SENTENCES.
Mr. MICHIE laid on the table (pursuant
to order of the HOllse, dated March 1) a
return of criminal sentences during the last
five years.

The SPEAKER (Sir F. Murphy) took the
chair at two o'clock p.m.
CONTRACTORS' DEBTS BILL.
The CLERK (Mr. J. Barker) read the
Mr.
MACKAY moved for leave to inGovernor's proclamation convoking Partroduce
a Bill for better securing the payliament.
Business was then suspended until four ment of debts due to workmen.
Sir .T. McCULLOCH seconded the moo'clock, when the Speaker again took the
tion, which was agreed to.
chair.
The Bill was then brought in, and read
Immediately afterwards, the Usher of
the Legislative Council brought a message a first time.
from His Excellency the Governor, reTHE GOVERNOR'S SPEECH.
questing the attendance of honorable memADDRESS IN REPLY.
bers in the chamber of the Legislative
The
SPEAKER
notified that, pursuant
Council.
The members present, headed by the to the Governor's summons, the rnembf'rs
Speaker, and attended by the Clerk, the of the House attended in the cham bel' of
Clerk-Assistant, and the ~erjeant-at-Anns, the Legislat.ive Council that aftel'noon,
proceeded to the cham bel' of the Legislative when His Excellency delivered his speech
on opening the ses~ion.
Council.
The sppech having been read,
They were absent about ten minutes.
Mr. RAMSAY rose and said-Mr.
0n their return, business was resumed.
Speaker, in accordr.,nce with what I underNEW MEMBERS.
stand is the parliamentary duty devolving
The SPEAKER intimated that, during on the youngest member of the House, I
the recess, he had issued writs for the rise for the purpose of moviugelection of members to serve for the
"That this House do resolve that a respectful
electoral districts of' St. Kilda and East address be presented to His Excellency the Governor
expressive of our loyalty to our Most GraBourke, in the room of Mr. B. C. Aspinall cious Sovereign.
Trusting that the session now
and 1\11'. Matthew McCaw, resigned, and commencing, though it Will necessarily not be so
that he had received returns to the writs prolonged as an ordinary session, will not be
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unproductive of useful results and valuable legislation. Assuring His Excellency that we have long
felt that incoTI\-enience arises from the financial
ycar terminating with Dccember, and that benefit
would result from making such a chang-e as would
enable the financial position and rcquirements of
the country to be considered and provided for at a
morc convenicnt period of each year than is found
practicable under the presl'nt system. That we
thank His Excellency for informing us that Estimates will be laid before us which have been
framed with the most careful regard to economy,
and we shall cheerfully vote Supplies for such
portion of ) 871 as may be desirable for carrying
out the proposed change. That we reATet to be
informed that there is a considerable falling off in
the rtvenue ; but that we are glad to learn that.
notwithstanding a long-continued drought, fol lowed
by severe ann rt'peated floods, with a decrcased
yield of gold in some of the principal mining
districts, the financial position of the country is
sound, and that the natIOnal income will be adequate to meet the expenditure for the year. Informing Ilis Excellency that we concur in the generally
acknowledged opinion that the present Act regulating public instruclion needs amendment. That
we are glad to know that this question hhs engaged
the enrnest consideration of His Excellency's Government; and we trust that the measure to be
submitted to us will satis(y public expectation and
meet the growing wants of the country. Assuring
His Excellency that we also concnr in the opiuion
that the defects in the present Wines, Beer, and
Spirits Sale ~tatute have been generally felt to
require, in the interests of public morality, immediate amendment, and we are glad to be informed
t.hat a Bill that embodies important improvements
will be brought before us; and that we assure His
Excellency that we shall recognise the special
claims that the subject has on the attention of
Parliament, so that the necessary amendments
llIay be passed into law this session. That the
amendment of the insolvency law has so freq:lCntly
been under the consideration of Parliament, that
we trust we shall be able to deal without dilticult.y
with the Bill for effecting that object that will be
laid before us. The prEssing importance of tIle
snbject has become yearly more manifest. Assuring His Excellency that we are glad to learn, in
framing the measure that will be proposed, His
Excellencv's advisers have had the advantage of
the inforr{)ation furnished by a series of Bilh on
this suhject that have been laid before the Parliamellts of this and the mother country, and also of
a kllO\\ ledge of the defects of the last English
Bankruptcy Act as proved by experience. That
we were prepared to learn that the practical working of the Al't for limiting the liability of mining
con:panies is unsatisfactory. That we shall carefully consider the amending Bill which will be
submitted to us, which we trust, if passed il1lo law,
will greatly tend to increase the confidence of the
general public in mining as a legitimate industry.
That we shall also give our best attention to the Bill
which will be submitted to us providing for the
regulation and inspection of mines, that we hope
will have the effect of considerably diminishing
the number of mining accidents und giving increased safety to the men employed in mines.
Informing His Excellency that the Bill which it is
also the inrention of His Excellency's advisers to
submit for our consideration, securing to workmeu
a lien for. their wages over property of a description to which the present law of lien does not
apply, will have our careful attention, anel that we
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hope tl1ftt such an extension of the law, while an
act of justice to the workmen, will be found to
entail 110 inconvenience to the employers. Thn,t
we shall give carefnl consideration to the amending Bills which will be introduced to remeoy
defects which ('xperience has shown to exist in the
present Boroughs and Shires Statutes. That we
are happy to be informerl that, although the works
on the North-Eastern Hailway were for some time
impeded by continued ruins, the progress of these
works is now satisfactory. That we are likewise
glad to learn that the question of further railway
extension has en gag-cd the attention of Ilis Excellency's Governnlellt, and that a proposal will be
submitterl to us with reference to a line to the
westward That we regret to learn that the alarming dcfects in the lVIulmsbury reservoir that have
lately come to light, obviously render it unadvisable to proceed at present with the main works of
the Coliban water supply scheme; hut we hope
that before long works for the supply of water to
the country districts generally may be continued
under proper snpervision. Thanking His Excellency for informing us that of the several Boyal
Commissions which have heen appointed, that on
the important subject of the federation of the
A ustralian colonies has presented a report which
His Excellency has ordered to be laid before us.
Thanking His Excellency for acquainting us the
other commissions are still engaged in their inquiries, the results of which will be submitted to us.
Also thallking HIS Excellency for informing us
that, although in the lamentable ,\ ar in which two
great European powers are ell gaged, (,reat Britain
mailltains a position of' strict neutrality. His Excellency's Government have felt that every care
silould be taken to place our defences in such a
position that the country may feel assurer! of safet.y
in any contingency t.hat may arise. That we are
glad to be assured that the material of war at our
disposal is now ready at any time for effective use;
that some new batteries are being constructed;
that a small body of men l nel'essary for the immediate purposes of garrison duty. have been enrolled, and that preparations have been made for
securing the colony agaillst any attack to whic·h it
might be exposed. Assuring His Excellency that
we express our trust that all our deliberations on
those and the other subjects that will engage our
attention may, lInder I rovidence, tend to secure
the welfare and good government of this country."

Sir, I feel that the diffieuHy under which
any young member must always labour in
rising to address the House' under similar
circumstances, is to a great extent obvii.lted
by t.he extremely practical eharacter of
the matters included in the speech to
which we have this day listened. I think
it is satisfactory to kllow that we are
about to have a season of political lullthat after the strong excitement through
which the colony has passed we are entering upon a session which affords the
prospect of' some practical reslllts in legislation. I believe that both the House
and the country will feel indebted to the
1\1 inistry for the courage they have displayed in bringing forward the much
vexed question of educatiun as a prominent item in the programme of the
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session. Now that the subject of State Governor's speech deals. Other subjects
Rif1 to religion has been dealt with, it is of great importance are alluded to, but
highly desirable that the question of educa- upon these I will not dwell, as it is not
tion, which is to some extent allied with it, my wish on this occasion to detain the
as being either a religious or semi-religious House with any lengthy remarks. The
one, should be disposed of as rapidly as opinion is generally entertained among the
possible; and therefore I am glad that the outside public that we would get on a
:M inistry see the necessity for submitting great deal better in this House if there was
the subject to the present Parliamen:t. I less talking; and I think it would be a
think it will be generally admitted that very good thing for every member, when
the Wines, Beer, and Spirits Sale Statute addressing the House, to bear in mind that
requires very material amendment. I con- there are sevent.y-seven other members
sidel' it will be wise policy on the part of who may desire to express their opinions
the Legislature so to deal with that ques- on the matter under discussion. If honortion as to encourage the establishment of able members would bear that in mind,
respectable puLlic-houses for the accom- and would only rise when they have somemodation of bona.fide tra\'ellers along the thing to say, the public business would he
lines of public road throughout the colony. much expedited. In conclusion, 1 may,
Everyone who has travelled through the perhaps. be permitted to express the COllsister colony of Tasmania must have been viction that the ses!;ion upon which we are
struck with the very great superiority in now entering will be productive of good.
character of the wayside inns of t.hat I will assist to the best of my ability in
colony to those we have here. I believe passing every useful meaimre which the
that the preseut law has had the effect of Government may int.roduce. I believe that
calling into existence a number of beer honorable members generally are disposed
shanties alld houses which cannot fail to to do likewise. Under these cil'cumst.ances
be detrimental to the morals of the com- I think I may venture to predict that the
munit.y ; and I trust that the Bill which session, although it may not be long, will
the Ministry propose to. introduce will be attended by very satisfactory results to
deal wit.h this evil. If it does, I believe the country.
.
it will receive the earnest consideration of
Mr. FINN.-Mr. Speaker, I rise for the
the Legislature; if it does not, I antici pate purpose of seconding the motion which
that it will fail to secure support either we have heard read. It will be unnecesfrom the House or the country. I think sary for me, after the able address of the
it will also be generally admitted that the . honorable gent.l<:'man who has just resumed
insolvency law requires amendment. In his seat, to trouble the House with many
fact this House has so decided on several observations on the various subjects alluded
occasions. I consider that it is very much to in the speech deli vered by the Goverto be regretted that this matt.er of the nor this day. The question of education,
amendment of the insolvency law was not I am gln.d to see, holds a leading position
dealt with many years ago. Everyone ill the speech. Our own experience t.ells
who has had nny experience of the working us of the great ad \'antage that education
of the law must know how extremely is to every community, n.nd how people
unsatisfactory it is.
1t seems to me to speedily sink in the social scn.le if educafail to make the distinction which should tion he wit.hheld from them. As to the
al ways be distinctly and broadly drawn amendment of the insolvency law, I quite
between the trader whom misfortune alld concur in what has been stated 011 that
circumstances over which he has no con- head. I think it, high time tha.t the law of
trol have reduced to the necf'ssity of insolvency should be altered. The Legisseeking the protection of the insolvent la,ture has recently conferred a very excourt, and the man who systematically and tended jurisdiction on County Courts. It
deliberately sets about to defraud his has given th(,ID jurisdiction in ecclesiast.ical
creditors. These Ine two entirely different matters, and also a very large common law
classes of men, and should be dealt with and equity jUl'i:~dict.ion. 'l'he judges of
in an entirely different spirit; and I hope those courts likewise possess an extensive
the Insolvency Bill promised by the Go- jurisdiction in criminal matters. 'Yhat
vernment will carry out the distinction reason, then, is there t.hat they shou ld not
in a much clearer manner than it is car- also ha"e jurisdiction in insolvency? I
ried out by the present Act. These are believe that already insolvency busi ness
the first three matters with ·which the is t.ransacted by some of the Coun ty Court
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judges, and that, if the whole of them hnd
jurisdiction to act in such matt.ers, the law,
instead of operating, as it now does in
mnny instances, for the protection of
debtors against thpil' credit.ors, would work
be,wficially for all pHrties. I am glad to
find that the speech admits the necessity
for an amendment of the Act limiting the
liability of mining- companies. I regard
the milling interest as one of the greatest
int.erests of the colony, and I have 110
doubt that it will prove one of the most
permanent. Indeed, I believe that, next
to our free institutions, nothing has contributed more thal1 her milling indust,·y t.o
place Victoria in the proud position which
she occupies among the Australian colonies.
Now the mining interest, I am sorry to
say, is at present in a very depressed state.
arising, as I think, not from any wHnt of
capi tal ready for investment in legitimate
enterprise, nor from want of land upon
which capital can be employed, but· pl'incipally from the want of security which
the public have in the way in which the
Act limiting the liability of mining companies is carried out by directors and
mining managers. I don't say, nor do I
wish it to be understood fOI' a moment,
that these gentlemen have been guilty of
irnpropl'iety ; and yet I am satisfied, from
experience, that the great depression now
existing in mining proceeds solely from
that cause. I believe that, if we pass a
Bill imposing certain duties on the executive officers of companies, and containing
a few penal clauses, a new impulse will be
given to mining industry. I am also glad
to find that the Government propose to
direct the attention of Parliament to the
necessity for legislating for the protection
against accident of working miners. It is
high time tha.t the Legislature interfered
in this matte~, so that working miners
shall no longer be left to the tender
mercies of the owners of mines. It is but
right that we should have, a:;; in England,
inspectors of mines, to see that mines a.nd
mining machinery are in a proper and fit
state. If we ca,rry these measures - if
we allow free scope to the miner and
his enterprise-if we give him a lien for
his wages, so that he may not be robbed
of the fruits of his labour-and if we
afford him the same securit.y of tenure
that every other licensee under the Government enjoys - depend upon it prosperity will Once more reign throughout
the country.
The resolution was agreed to.

Mr,

Address in Reply.

RAMSAY moved-

" That a committee be appointed to draw up
an address upon the said resolution; such committee to consist of Mr. Finn. Mr. CunninghatD,

Mr. Crews, Mr. Cohen, Mr. Harbison, ~'Ir. .Johnstone, Mr. Lobb, Sir J. McCulloth, and the
mover; and that they do retire immediately."

Mr'. FINN seconded the motion, which
was also agreed to.
The committee withdrew, and, after a
short absence, returned wi th an address
founded upon the resolut.ion.
Mr. RAMRAY moved that the House do
agree with the committee in the address.
Mr. HERRY snggested that the consideration of the address should be adjourned. The Governor's speec'h had been
placed in the hands of honorable members
only within the last. half hour, and opportunity should be afforded them to express
their opinions on the various subjects
which had been brought under their notice.
~ir J. McCULLOCH said the matter
was ooe entirely for the House. Wlrate,·er might be the wish of the House on
the subject, the Government would gladly
acquiesee in it,
M,'. FARRELL advocated adjournment
fOI,the reason that he had sOllie remarks
to ofl't:'r with reference to that portion of the
speech which glanced at the defect.s in the
Malmsbury reservoir, and to the supineness exhibited by the Government in
carrying out the waterworks.
Mr. VALE observed that there were
one or two matters mentioned in the speech
which were fairly open to some inquiry
and criticism; but, owing to the exceptional circumstances under which the
House met, the usual course of having the
speech delivered at two o'clock, and
allowing honorable members two hours
and a half to consider it, had not Leen
followed on this oceasion.
Mr. McLELLA~ trusted that time
would be allowed for the cOllsillerarion of
the address. He desired the opportunity
of expressing his opinion on the immense
wasta of public money which had taken
place in connexion with the Coliban water
scheme, and for which somebody must be
held responsible, and his objection to
works constructed at so large a cost being
allowed to lie idle.
Mr, BERRY moved t.he adjonrnment
of the debate until the following Tuesday.
Sir .J. McCULLOCH expressed the
hope that the House would consent to the
adjournment, and particularly for the
reason mentioned by the honorable member
for Collingwood (lVIr. Vale), that the usual
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period for considering the speech had not According to those rules and observances,
been allowed to honorable membel's, owing the course is thus laid down in Hatsell,
to tlte coming down of the Governor beillg vol. iii., p. 312 ; " According to the known laws and usage of
delayed by the altered circumstances of
Parliament, it is the sole right of the Commons
the Upper House-the necessity for the of
England in Parliament assembled (except in
attendallce of a commissioner to swear in cases otherwise provided for by Act of Parliathe new members, and for the election of ment) to examine and determine all matters
relating to the right of election of their own
a new president.
The motion for the adjournment of the members."
It is perfectly clear, therefore, tlmt the
debate was then agreed to.
The House adjourned at twelve minutes matter of' filling up this vacancy rests wit.h
past five o'clock, until Tuesday, Novem- this House, and the Electoral Act has
appointed the tribunal Imown as the Elecber 1.
tions and Qualifieations Committee, to
which such matters as this should be reLEGISLATIVE COUNCIL. ferred. W'henever that committee shall
report that It seat has become vacant, it
Tuesday, l\'ovember 1, 1870.
will be in the power of the President to
issue It writ under the 36t.h section of the
Commission to Swear in New Members-Representation of
Act 32 Viet., No. 3:34. Agnin:the Central Province-Deaths from Phthisis--Insolvency
"Every such committee shall have power to
Law Amendment Bill--Parks and Gardens, Reserves and
Grants-Address to Sir James F. Palmer-Arrangemtlnts
inquire into and determine upon all election
for Heporting.
petitions, and upon questions which may be
referred to it respecting the validity of any
The PUESIDENT took the chair at fifteen eleetion."
minutes past foul' o'clock p.m., and read This is clearly, therefore, I think, a matter
over which the Elections and Qualifications
the prayer.
Committee have jurisdiction, and, with the
COMMISSION TO SWEAR IN
consent of the House, I propose to refer
NEW MEMBERS.
this writ to that committee, accompanied
by
a desit'e that they will report upon the
The PRESIDENT announced that, in
virtue of a commission received ii'om His position in which the Central Province at
Exeellency the Governor, which he now present stands. Under the Electoral Act,
laid on the table, he would be prepared it is necessary that the warrant appointing
to swear in any new members who might the members of the Elections and Qualifications Committee should be laid upon the
be introduced.
table three days of meeting before that
ELECTIONS COMMITTEE.
committee can commence their functions;
The PRESIDE~T laid on the table and, tllerefore, unless the House meet
his warrant Appointing the Honorables three days this week, the consideration of
T. T. a'Beekett, W. Campbell, R. C. Hope, the matter must be delayed. If the House
J. Cumming, "Y. Highett, J.O'Shanassy, should meet to-morrow and on Thursday,
and P. Russell, as the Committee of Elec- the committee can take action on the matter
on the latter day; but that, of course, is
tions and Qualifications.
a question entirely for the House to deterREPRESENT ATION OF THE
mine upon.
CENTRAL PROVINCE.
The Hon. J. O'SHANASSY.-I was
The PRESIDENT said-I call the at- absent from the colony when the circumtention of honorable members to the return stances out of which this question arises
to the wdtt issued for the election of a occurred, and I am, therefore, not fully
member for the Central Province. That cognizant of the exact nature of those
writ was endorsed as follows by the re- circumstances; but it seems to me that
the course proposed is, at least, a novel
turning officer ;" I do hereby certify and return that no candi. one; at all events I do not remember a
dates have been legally nominated, and that no silllilar instance having occurred in this
member has been duly elected in pursuance of Chamber, and certainly not in the other.
this writ."
I really do not know, for example, and by
Honorable members are aware that, where way of showing the difficulty I find myself
it is not otherwise provided, this House is placed in, whether it is competent for the
to be guided and governed by the rules PreSident to reter a question of this cha.and observances of the House of Commons. racter to the Elections and Qualifications
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Committee. It is, I believe, very unusnal
for the President to make a motion. The
amendment of the law in this Chamber
was made so that the President should, by
warrant 01' commission, take the place of
the Governor for this particular purpose;
and this amendment has probably given
rise to the complication that now exists,
because, when the writ used to be returned
to the Governor, he had the benefit of the
advice of his law officers to guide him as
to the course to be taken. The President
has not that ad vantllge, to begin with, and
to fall back on the Elections and Qualifications Committee does appear to me to be
an exceptional and very novel course; and
the probability is that the result of such a
reference would be, in law, ineffectual. I
make these observations for no other reason
than that I think it the duty of an
honorable member not to sit silent when
an unusual proposition of this character is
brought forward.
The Hon. T. T. A'BECKETT.-There
is, no doubt, some difficulty conneeted
with the course proposed to be adopted by
the President, for the reason t.hat the
function of the Elections and Qualifications Committee is to consider and decide
upon the vulidity of elections. Now here
no election has taken place at all. It is
not, perhaps, desirable to anticipate events,
but I have no doubt that the committee
will be prepared to give their best attention to the matter. The present is quite an
exceptional case, and one for which legislation does not appear to have pl'o\·ided.
The PRESIDENT.-I have put it distinctly to the House that clause 64 of the
Electoral Act points out"Every such committee shall have power to
inquire into and determine upon all election
petitions, and upon questions which may be referred to it respecting the validity of any
election."

:\1r. O'SHANASSY. - I point out,
with great respect to the President, that
there has been no question raised before
the House as to the validity or invalidity
of the election in this case, therefore, how
the matter can be referred to the House
I am quite at a loss to understand. All
that the returning officer says in his endorsement of the writ is that there is no
legal nomination.
Now the retul'ning
officer is not a lawyer, although he has
ofHcially forwarded that endorsement. I
respectfully ask the President whetiJer he
has taken any legal advice as to the course
he has adopted?

Central Province.

The PRESIDENT.-I may say that
the question was referred by my predecessor to eminent counsel, and this is
the opinion he gave : " In my opinion, the Presic1ent cannot issue a

new writ., and I do lIot think anything can be
done until Parliament meets.
"In England it would appear to be the rule
that, after a writ has been once issued, a new
writ cannot be issued, exc'ept by the order of the
House, although proceedings under the former
writ are confessedly void.-See Chambers' Dictionary of I!:lection Law, 705.

" If no candidate is actually nominated, there
is no provision in the Electoral Act to meet the
case. It may be even c1oubtful, in such a case,
whether the House itself, acting under statute
law, could find a remedy. In this case, where
the return is that no candidate has been legally
nominated, it is quite possible that a petition
might be presented against the return. I do not
see how it is possible for anyone to act on this
return as good in fact or law, until there has
been an opportunity of testing it before an
election committee. This, however, goes rather
to the reason of the law. My opinion is based
upon the absence of any expressed provision in
the statute law to meet the case.
"It is possible that a remedy may be discovered under the \3lst section of No. 279, if
the Governor in Council can satisfy themselves
hy going into the facts outside the return, that
the failure was due to some' accidental or unavoidable impediment, misfeasance, or omission j'
but there would be a difficulty as to the mode of
rectifying it, for it is clear, I think, th:.t the
Governor in Council could not issue a new writ,
No. 334, sec. 36, being clearly expressed that
writs for the election of members to serve in the
Council in all cases shall be issued by the President, unless there be no President.

"J. W.

STEPHEN,

"32 Temple-court, August 30, lSiO."

l\fr. O'SHANASSY. - I think that
opinion, "to some extent, bears out the
views .I ventured to express before it was
read, and that the difficulty hilS arisen
from the writ being dealt with by the
President instead of' by the Governor in
Council advised by his Jaw officers. It
appears to me that the President is proposing to refer an intricate question of
law to the Elections and Qualifications
Committee, before any person has complained of a grievance. I really think
the Minister of Customs should' consider
whether a short amending Bill of one
clause ought not to be introduced, in order
to get rid of the difficult.y, rathel' than
that a precedent should be established, by
taking the course proposed, in a matter
respecting which we have no experience
to guide us. Perhaps the Minister of
Customs will consider the suggestion I
have thrown out, and report to the House
upon it.
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Mr. T. T. A'BECKETT.-I am indisposed to anticipate matters by ma.king any
promise of the kind asked.
Mr. O'SHANASSY.-I hope the Minister of Customs will, before the adjournment
of the House, arrange for some st.eps being
taken for filling- up the vacrlncy in the
representation of the Central Province.
Mr. T. T. A'BECKETT.-The matter
is essent.ially one for the House to deal
with. It may be ordered that the President issue a writ for the election of a
member, and, that having been done, if
any person should feel himself aggrieved
hy the proceeding, the matter will then
legitimately come before the Elections and
Qualifications Committee.
:\fr. O'SHA~ASSY.-If the Honse is
about to adjourn. for a week, no step can
be taken IIntil this day fortllight, whereas,
if the Minister of Customs moves that
a writ be issued, the ditIiclllty will be
lessened. Unless this is done the constituency will perhaps feel aggrie\·ed.
Mr. T. T. A'BECKETT.-I will not do
so as a member of the Government, but personally I have no objf'ction to the course.
The Hon, W. HIGHETT.-I think the
Elections and 'Qualifications Committee
ha.ve nothing whatever to do with the
qnestion in its present shape. I have frequently observed that in the House of
Commons the Speaker is instructed to
issue a writ fol' the election of a member,
and I think this Honse may do the same
thing. As the Minister of Customs has
said, it will then be for those who consider
themselves aggrieved to petition, and the
matter will then properly come under the
cognizance of the Elections and Qualifications Committee. If the I-louse will allow
me I will move" That the President be instructed to issue a
writ for the election of a member for the Central
Province, in the room of the Hon. G. W. Cole."

The Hon. C. J. JENNER.-This question requires cOllsideration, and I w'ould
suggest that the honorable member should
give notice of motion on the subject, for
Tuesday next, so that honorable members
may have time to consider what they are
doing.
The PRESIDENT.-The matter is in
the honorable member's own hands; if he
objects to the motion being put now,
notice must be given.
Mr. JENNER.-I feel it my duty to
obiect to the motion being put without
notice.
The subject then dropped.

1.]
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PHTHISIS.
The I-Ion. J. CUMMI~G moved:"That there be laid upon the table of this
House a return from the Hegistrar-General of
the numbers who have died from phthisis in
Melbourne and its suburbs <luring the years
lS65-6-i-S-9, and also during the first six
months of lSiO; specifying the district, scx,
age, occupation, place of birth, duration of
illness, and period of residence in Australian
colonies,"

. The motion was agreed to.
INSOL VENCY LA vV AMENDMENT
BILL.
The Hon. T. T. A'BECKETT move'a
for leave to bring in a Bill to consolidate
and amend the law of insolvency.
The Hon. A. FRASEH, seconded the
motion, which was agreed to.
The Bill was then brought in, and read
a first time.
THE HON. J. P. BEAR.
The Hon. W. HIGHETT moved"That an extension of leave of absence be
granted to the Hon. J. P. Bear for six mont.hs."

The honorable member ob:;;el'ved that he
had received a letter from Mr. Bear, expressing his regret that he was not able to
be present at the opening of the session,
and requesting him to move for the extension of leave of absence now asked. Mr.
Bear intended to return, and, just as }le
was making the necessary preparations for
the voyage, fever broke out in his family,
and one of his children had died a fortnight before the date of his letter. 1\1'l's.
Bear was also in delicate health and at the
time unfit to undertake the voyage. Mr.
Bear confidently expected to be able to
return to Australia in six months, and
perhaps in three.
The Hon. A. FRASER seconded the
motion.
The Hon. VV'. H. PETTETT regretted
that he felt himself constmined to oppose
the motion. Mr, Bear had already had a
most extended leave of absence, which
commenced so long ago as the 11 th of
August last year. It must be borne in
mind, too, that there were other llonorable
members absent from theil' places, Captain
Cole, Mr. Clarke, and Mr. S. G. Henty;
thus a province would be practically left
without any representation at all. He felt
very strongly about the necessity of checking the leave of absence which had been
so liberally given, and if it was necessary
he would be prepared to move a distinct
motion on the subject.
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The Hon. T. T. A'BECKETT suggested that the extension of leave should
be given to the end of the present session.
Mr. HIG HETT accepted the suggestion, and, by leave, altered the motion to
that extent.
The motion, as amended, was agre~d to.
PARKS AND GARDENS.
The Hon. W. HIGHETT moved:"That there be laid upon the table of this
House a return of all Crown lands gazetted as
permanently reserved for parks and gardens, or
other public purposes, for which Crown grants
or certificates of title, or leases, have not been
issued."
The honorable member remarked that at
present there existed no proper control
over the public parks and garden~, and
trespassers could not be ejected. It wa1:!
his intention at a future time, during this
session, to bring in a Bill to remedy this
defect, and he hoped it would have the
effect of placing tile p1lblic reserves altogether in a more satisfactory position.
The motion was agreed to.
ADDRESS TO SIR J. F. PALMER.
The Hon. W. CAMPBELL moved"That a select committee of this House be
appointed to prepare an address to Sir J ..F.
]Jallner, their late Presi(lent, on the occasion of
his l,'ctirement from Parliament."
The honorable member said-Mr. Presiden!., in rising to place this motion before
the House, it is, I think, scarcely necessary
for me to say that I do not anticipate any
opposition to it. I feel certain that the
House, will be unanimous in their expression of deep regret at the illness of our
late President, an illness of so severe a
character that it has compelled him to
retire from public life. He was a member
of the olu Council in 1851, and he was
then elected the first ~peaker of this colony.
At that period honorable members are
aware that we had had no experience in
legislation, and Sir James Palmer initiated
the sittings and proceedings of the Legislature of that day. Until we obtained our
Constitution he continued in the office of
Speaker; and there are many honomble
membArs of this House who, like myself,
have almost ever since sat under him, and
who always looked up to him and his
advice and opinions with respect and regard. I may safely assure the House that
throughout his official career in the old
Coullcil he gave as much satisfaction as
he continued to do whilst presiding over
Qur deliberations in this Chamber. I regard

Sir J. F. Paimcr.

his retirement from public life as a great
loss to the country, for he is such a man
as we do not often meet with-so eminently
adapted to preside over deliberative assemblies, and who did so with so much credit
to himself and advantage to the community.
From the time of' his election to the President's chair I will venture to say that he
was looked up to by us with unanimous
respect; and I attribute in no small degree
to his urbanity of manner and kindliness
of disposition the good feeling which has
existed amongst honorable members in this
House, and the pleasant way in which the
business has been conducted. He has been
of immense service to the country, and it
is only a duty, as I am sure it will be a
pleasure, to place on rec<?rd our appreciation of that service. "Tith the exception
of a short time, during which he made a
visit to Europe, Sit, James Palmer has
presided over OUl' deliberations for no less
than fourteen years. I am only sorry, sir,
that some more eloquent member of the
House has not taken upon himself this
duty, in order that full justice might be
done to the subject, but as it is, I Hm very
glad of the opportunity of paying this
tribute to his worth and usefulness. The
late President ha.s occupied other prominent positions than that which more
especially forms the su~ject of these remarks. I believe he was the first mayor
of Melbourne, and for mHny years chairman of the Board of Ellucation. He also·
took an active part in hospital and other
cha.ritable institlltionFl, in connexion wi th
which his advice and co-operation were
always gl'eHtly valued. I now move the
motion standing in my name.
The Hon. A. FRASER seconded the
motion, which was agreed to.
Mr. CAMPBELL moved : "That the following be the members of the
committee, viz., the Honorables '1'. T. a'Beckett,
N. Black, J. Graham, J. Henty, W. Highett,
R. C. Hope, the Presidl::nt, J. O'Shanassy, and
the mover."
Mr. FRASER seconded the motion,
which was agreed to.
The committee retired, and were absent
some time. On their return they brought
up the following report, which was read
by the Clerk : "To Sir JAlIlJ<;S FREDERICK PALlIIER, Knight,
late President of the Legislative Council of
Victoria.
"We, the members of the Legislative Council
in Parliament assembled, desire to convey to
you, on the termination of your parliamentary
labours, our sincerest wishes for your happiness
and welfare.

Coliban Water Sclteme.

[N OYEMBER 1. J

" We share the general regret that the state of
your health prevented you from offering yourself for re-election, and that thus your long
career of parliamentary usefulness has been
brought to a close.
"We cannot forget that you have presided during the last fourteen years over our deliberations,
and that previously you were Speaker of the
sole House of LegiSlature, and during both these
periods, which may be said to embrace the whole
term of legislation in Victoria, you have won
the esteem of all classes by the uprightness,
zeal. and ability which you have brought to bear
upon the high duties entrusted to you.
" We earnestly pray that in your retirement
you may reap, in better health and calm contentment, the fruits of a long career of useful
and faithful public service, and we assure you
that we shall always retain towards you the
kindest feelings of affection and regard."
The report was adopted, and it was
resolved thnt the address should be engrossed and presented to the ex-President
by the President.
ARRANGEMENTS FOR
REPORTING.
The Hon. J. O'S HANASSY moved,
with leave of the Council, without
notice"That the Standing Orders Committee be
requested to consider the ad visabil ity of making
new arrangements for the accommodation of the
staff of reporters attending this House."
The motion was agreed to.
The House adjourned at sixteen minutes
past five o'clock, until Tuesday, November ~.

LEGISLATIVE ASSEMBLY.
Tuesday, November 1, 1870.
Colib:m Water Scheme - Repair of Roads and Bridges
damaged by Floods-Defence of the Oolony-Essendon
Railway-Mining on Private Property-New MemberAbsent l\Iembers-Ah Toon's Case-Stnte Aid to Religion
- The Boy Adams-The Public Finances - Sessional
Arrangements - Address in Reply to the Governor's
Speech-Adjourned Debate.

The SPEAKER took the chair at half·
past four o'clock p.m.
COLIBAN WATER SCHE~lE.
Mr. McLELLAN asked the Minister of
Mines if he would lay on the table of the
House the report of the board appointed
to inquire into the alleged defects in connexion with the Coliban water supply
works, and also a statement of the expenses
incurred by the board?
Mr. MACKAY promised to lay the
report on the table to-morrow or next day,
and intimated that he would probably give
the honorable member, at the same time,
a statement of the expenses of the board.
C
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DAMAGE BY FLOODS.
Mr. KITTO asked the Government if
provision would be made on the Estimat.es
to assist the local bodies in various country
districts to repair the roads and bridges
damaged by recent floods?
Sir .J. McCULLOCH replied that a
deputation waited upon him, about three
weeks ago, to ask that a sum of money
should be placed on the Estimates for the
purpose referred to by the honorable member. At that time the amount of damage
which the deputation showed had been
can sed to roads and bridges by the floods
was comparatively small, and it was easily
within the reach of the local bodies to
provide the necessary funds to repair it.
Since then, however, additional floods had
occurreu, causing more serious loss and
destl'Uction of property .
Under these
unfortunate circumstances it was the
intention of the Government to place a
sum of mouey on the Estimates to assist
the local bodies to repair the uamage.
Looking at the state of the revenue, it
wou ld require a very considerable stretch
on the part of the Government to do this;
and he trusted that the local bodies would
exert themselves to raise money for t.heir
own requirements in their own districts.
They did not yet levy municipal taxation
to the extent to which they wel'e entitled
by law to do; but, if local government
was to be carried out in its integrity, it
was essential that the local bodies ohould
exercise their powers of taxation to the
fullest extent. if necessary.
Mr. HUMFFRAY remarked that, while
the local bodies had not exercised their
full rating powers, the Government also
had not imposed taxation to the extent
that it was capable of doing.
CAPTAIN E. G. PRINGLE.
Mr. MACPHERSON, pursuant to
order of the House (dated June 30), laid
on the table the papers relating to the
dismissal of Captain E. G. Pringle, &c.
PETITION.
A petition was presented by Mr. HUM·
FFRAY, from certain applicants for mining
leases, praying the House to adopt an easy
method by which the memorialists could
obtain the amount of surplus deposit
moneys due to them.
THE DEFENCES.
Mr. McLELLAN asked the 'freasuJ'er
whether he had had certain inventions
offered him for the defence of the colony,
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and whether he received a letter from the
late commandant of Her Majesty's forces,
Major-General Chute, K.C.B., previous to
his departure, in which he confidently recommended the said inventions to the
Victorian Government; and whether, viewing the complicated state of affairs in
Europe, he intended to take any steps to
have them tested ?
Iv.Ir. FRANCIS, in reply, intimated
that some in ven tion of the kind referred
to in the honorable member's first question
had been brought under the notice of the
Government by Lieutenant Fitzgerald, accompanied by a certificate from MajorGeneral Chute that he believed thel'e was
something in it which ought to be inquired into. Inventions of a somewhat
similar character were so numerous that
it had been deemed expedient to appoint a
special board, composed of persons who
would necessarily be more competent for
the task than any member of the Government could be, to inquire into them. The
board consisted of the following gentlemen, who, he presumed, would at once
enter upon their duties :-Colonel Anderson, Colonel Warde, Captain MacMahon,
Captain Cole, Mr. Ellery, and Professor
Wilson. All questions of the kind would
be remitted to the board, who would, no
doubt, duly inquire into them.

completed by the time he mentioned on
the 7th of July last. He trusted, however,
that the line would be opened before the
end of December next.

MINING O~ PRIVATE PROPERTY.
Mr. KING asked the Minister of Mines
whether it was his intention to introduce
a Bill to regulate mining on private property during this session? Tho honorable
member said that, for several sessions past,
it had been expected that the Government
would introduce a Bill of this character.
The subJect was one materially affecting
both the agricultural and mining classes,
and it was very desirable that the Government should give it prompt at.tention. In
the interests of the agricultural community
he regretted that the question had not been
settled long ago. Instances frequently
occurred of agriculturists who, after taking
up land, making the necessary improvements, and complying with all the regulations, were unable to obtain the fee simple
of their allotments in consequence of an
estoppel, through the Mining department
obj ect.ing to the alienation of the land becallse it was reported to be auriferous. It
was unfair to the agriculturists that they
should be pln.ced in this position, and the
sooner the question of mining on private
property was settled the better.
Mr. MACKAY said that he yielded to
ESSENDON RAILWAY.
no one in his desire to see this important
Mr. RIDDELL reminded the Minister question settled definitely. The honorable
of Railways of his promise in reference to member for West Bourke (Mr. King) was
the opening of the Essendon line of rail- only spurring a willing horse. I-Ie could
way, and asked whether that promise assure the honorable membe,· that he was
would be fulfilled, and when the line would exceedingly anxious to introduce a measure
be opened? The honorable member re- to regulate mining on private property,
marked that, during the past two years, and to see it carried into law. The honorfrequent promises had been made that the able member must, however, be aware that
Essendon line should be put into an effi- the Government had framed certain land
cient state of repair and opened for traffic. regulations, which, amongst other things,
On the 7th of July last, the Minister of provided for the resumption for mining
Railways said that the line would be purposes of any land alienated under the
opened in three months, but that time had Land Act of 1869 in the event of its
already passed, and the line still remained proving to be auriferous. It would only
closed. The inhabitants of the district be a wise and prudent policy to ascertain
were necessarily very much annoyed at how these regulations worked before legisthe delay which had occurred, and, for lating on so important a public question
their satisfaction, he trusted that the Go- as mining on private property. He thought
vernment would give a positive assurance the House would agree with him that the
that the line would be opened within a Mining department promised a very fair
definite time.
programme of business, and that it would
Mr. WILSON stated that, owing to the scarcely be justified in bringing forward
extraordinary rainy weather which had during the present session, which must
prevailed for some months past, it had been necessarily be a short one, a Bill of so
impossible to get the line ready for traffic; important a character as the honorable
otherwise the works would have been member suggested, so much affecting the
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rights of property, and which would involve
a large amount of discussion. He could
assure the honorable member that it would
be his care to introduce sucb a Bill when
he saw that there was a fail' chance of
having the subject properly discussed and
disposed of. He desired to add that, under
the new land regulations, land selectors
who wished to purchase their selections
would not be prevented from doing so by
any objections raised by the Mining department. The policy of the Government
was not to throw difficulties in the way of
the alienation of land taken up by selection which was supposed to be auriferous,
such as had hitherto been interposed, but
to consult the requirements of the agriculturists, and at the same time not to
preveut auriferous land from being mined
upon.
Mr. I{ING observed that, although the
new land regulations 'Would remove agricultural selectors under the existing Act
ii'om disabilities under which they would
otherwise have suffered, selectors under
the previous Act might still be debarred
from obtaining the fee simple upon objections raised by the Mining department. He
thought this ought to have been obviated
long ago, by the Government introducing
legislation on the subject of mining on
private property.
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the Chief Secretary retained the resignation of one of its members in his pocket.
It was unfair that the district should be
curtailed of its proper share of representation in the House when questions deeply
affecting its interests might come on for
discussion. He felt it his duty to call
attention to the matter, and he trusted that
the Chief Secretary would at once hand
to the Speaker the resignation of the
honorable member alluded to, and allow
the electoral district of Crowlands to
be fully anu fairly represented in the
House.
Sir J. McCULLOCH stated that he had
treated the letter referred to by the 11011orable member for Ararat (Mr. McLellan)
exactly as he was instructed to do by the
gentleman who delivered it to him. He
was told that he would be communicated
with by certain gentlemen in the dist.rict.
As soon as they commnnicated with him
he should be glad to hand the resignation to the Speaker.
He did not care.
about receiving the letter, but, of COUl'se,
he could only use it in the way in which
he was instructed it was to be used.
Mr. KITTO wished to ask the honorable
member for Collingwood (Mr. Everard) if
it was true that he was in possession of a
letter from Mr. Baillie, resigning his seat
as one of the representatives of Castlemaine; and, secondly, what he intenued
NEW MEMBER.
doing with it? His (Mr. Kitto's) constiMr. O'Grady was introduced and sworn tuents were rather sore on the point, and
as one of the members for the electoral he thought the present a favorable oppordistrict of Villiers and Heytesbury.
tunity to endeavour to elicit information
on the subject.
ABSENT MEMBERS.
Mr. EVERARD replied that he had no
Mr. McLELLAN said that he desired objectiou to state that Mr. Baillie left his
to draw attention to a circumstance which resignation with him prior to leaving the
deserved to be brought under the notice of colony. He did not, like the Chief Secthe House. A large number of honorable retary, wait until he was· applied to by the
members had recently left Victoria with honorable member's const.ituents on t.he
no intention of coming back again. A subject, but at once placed himself in comconstituency adjoining. his own, and whose munication with a number of the 'electors
interests were identical with it, was of Castlemaine whom he knew were in ..
affected by the departure of one of its strumental in returning Mr. Baillie, and
representatives. The member in question asked them what should be done with the
had. it was said, placed his resignation in resignation. He received a reply to the
the hands of the Chief Secretary, and he effect that, under the circumstances-con(Mr. McJ..Jellan) had been asked by a sidering that a general election was near
number of gentlemen interested in the at hand-it was undesirable to have a conextension of rail way communication west- tested election for the district at present.
ward to bring the matter under the notice He looked upon that as a sort of final anof the House. It was evident that the swer to Mr. Baillie's resignation. Since
district to which he referred could not be then he had put t.he resignation amongst
fairly represented in the House when the other papers, and he coulu not find it. It
question of railway extension, or any other might, however, be found eventually, and,
question, came to be discusseu, so long ns if so, he should be very happy to let the
c2

20

Absent ffIembers.

[ASSEMBLY.]

honorable member (Mr. Kitto) ha,e another colleague of his own choosing.
Mr. FARRELL, on behalf of the constitUf:mcy which he represented, felt it his

duty to express a hope that the honorable
member for Collingwood (Mr. Everard)
would make a strict search for Mr. Baillie's
resignation, and enden,vour to place it in
the hands of the Speaker within as short
a period as possible. Althou~h the honorable member for Collingwood might have
communicated with certain persons in the
electoral district of Castlemaine, the number could only be few, and it must be
remembered that a constituency did not
place the keeping of a seat in the hands of
one or two individuals. He (Mr. Farrell)
was personally aware that there was a '\"ery
strong feeling of indignation on the part
of the majorit.y of the electors-at all
events, within the borough of Castlemaine,
and, he believed, throughout the constituency-that, in view of the important
measures about to come before the House,
they would be deprived of one-third of
their representation in it; and it was their
anxious desire, as :\1 r. Baillie was not
likely to return to Victoria during the
present session, tha.t his resignation should
be placed in the hands of the Speaker
without a moment's delay.
AH TOON.
Mr. KING asked the law officers what
course they intended to take respecting
the petition of Ah Toon? The honorable
member explained that in 1866 Ah Toon,
a Chinaman, waS convicted, at the criminal
sittings of the Supreme Court, of rape.
'He was tried by a jury de medietate
lingut2, and on his trial he challenged an
alien juror, which challenge was disallowed by the judge. It was a singular
coincidence that the alien was the very
same who was challenged by Hugo
Levinger, recently convict.ed at the same
court for murder, namely, Mr. S. P. Lord
-a highly respectable gentleman. The
question of the right of the prisoner to
challenge an alien juror was afterwards
argued before the full Court, who confirmed the decision of the presiding judge,
and Ah Toon was sentenced to seven
years imprisonment. The same quest.ion
was argued on behalf of Hugo Levinger,
and the case of Ah Toon was used against
him as a precedent; but Levinger, having
friends who were men of means, was
enabled to appeal to the judicial com.:nittee
of t.he Privy Council, who reversed t.he
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decision of the Supreme Court. The consequence was that, after some little difficult.y between the Supreme Court and the
law officers, Levinger was admitted to bail,
and, subsequently, the Crown declined to
proceed with a fresh trial. On the 15th
of October last a petition was presented on
behalf of Ah Toon, calling the attention of
the law officers to the matter, and asking
that his case should be taken into consideration; but no answer, beyond a simple
ack now ledgment of the receipt of the
petition, had been received. He (Mr.
King) considered that it was the duty of
the law officers of the Crown to deal justly
with all persons, and especially to take
care that there was not one law for the
rich and another for the POOl'.
Mr. MICHIE admitted that the decision of the Lords of the Privy Council in
Hugo Levinger's case also governed Ah
Toon's case. The honorable member for
"Test Bourke (Mr. King) seemed, however, in common with the legal representatives of Ah Toon, to have overlooked
the important consideration that the utmost
extent of the effect of the decision of the
Lords' of the Privy Council would have
been to put Levinger and Ah Toon upon
theil' trial a second time. I-Ie had no hesitation in saying that if he had possessed
the means of prosecuting Levinger a second
time he would have done so. So determined was he to place him on his trial
again that, in the first instance, after tho
decision of the Privy Council was reM
cei ved, he refused to release the prisoner
or admit him to bail. He found, however,
that it was impossible to proceed against
Levinger again with the hope of obtaining
a conviction, for the simple reason that the
witnesses, who on the first trial were
brought together with considerable difficulty, could not again be procured. In
consequence of the Crown not being in a
position to prosecute, they were obliged to
entel' a nolle prosequi. As to Ah Toon,
while according to the decision of the
Privy Council he might be ent.itled to a
new trial, he was not, as his legal adviser
seemed to assllme in the petition sent to
the Law department, entitled to an absolute pardon and immediate release, and an
application for a new trial iu his case
seemed somewhat superfluous, becanse,
having been convicted in February, 1866,
he would, under the prison regulations, be
entitled to his discharge in a few days.
Had a year or two, or any material portion
o Ah Toon's sentence remained unexpired,
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he should most unhesitatingly, looking and asked the Attorney-General when it
at the grave character of the prisoner's was likely that a memorial on this suboffence and the apparently conclusive na- ject, presented to the Government several
ture of the evidence, have sent him for a mon ths since, wou Id be answered? He said
second trial.
it would be witllin the knowledge of honorMr. KING remarked that the Attor- able members that a boy named Adams was
ney-General had admitted the princi pIe found guilt.y, on evidence of a very shady
for which he was contending-that there character, of having committed a l'ape on
ought not to be one law for the rich and his sister. The lay evidence for and against
another for the poor. It was the special was certainly of a very dubious kind, but
function of the law officers of the Crown the medical witnesses appeared to be posito see that that principle was strictly tive that t.he offence had been committed.
adhered to. Though only a few days of Two medical men gave evidence to that
Ah Toon's sentence remained unexpired, effect. Since the trial the girl upon whom
the law officers, knowing that an injustice the offence was said to have been commit.ted
had been done to him, should have an- had been examined by a large number of
swered his petition.
medical men, everyone of whom had stated
positively that the crime of which the boy
STATE AID TO RELIGION.
waR convicted had not been committed.
:Mr. RICHARDSON said that he Under the circumstances, there was a very
desired to ask the Chief Secretary a ques- strong feeling in certain parts of the colony
tion on a suhject which he had hoped in favour of the case being again looked
there would have been no necessity ever into. A memorinl was presented some
to mention in the House again, namely, months since to the Chief Secretary, from
State aid to religion. He observed from whom an intimation was received that the
the newspapers that persons assuming matter had been referred to the Attorneyto be regarded as the representatives of General's department. Since that time,
two denominations which had hitherto about two months and a half ago, no action
most consistently opposed State aid t.o appeared to have been taken. He therefore
religion, had applied for an interview with felt it his duty to bring the matter under
the Chief Secretary for some object in the notice of the Attorney-General. He
connection with ~tate aid, which he did hoped that the case would be inquired into,
not precisely understand, but he believed and that, if it should appear that the parthat it was with the yiew of obtaining ticular offence of which he was convicted
some share of the proportion of the grant had not been committed, the prisoner would
which had lapsed in past years. He be- no longer be punished for a crime of which
longed to one of those denominations, and, he was not guilty.
Mr. MICHIE said that the honorable
though he had no anthority to speak for
either body, he prote::;ted against any member for Ballarat West (Mr. Jones)
denomination receiving money which it referred to "a memorial," although there
had hitherto consistently objected to take. had been several memorials in reference
If the Chief Secretary received the depu- to the case. The honorable member was
tation, he hoped the honorable gentleman also absolutely wrong in his principal facts.
would be exceedingly cautious, in order The boy was not tried for and was not
that the consistency of the majority of the convicted of rape. He was put upon his
members of the two denominations might trial for anot.her offence, namely, an assault
not be compromised.
with intent to commit a rape. Of that
Sir J. McCULLOCH said that certain offence he was found guilty, and sentence
parties waited upon hi m, and made a claim of death was recorded against him, which
for a lapsed portion of the annual grant of was afterwards commuted to seven years
£50,000, which they had not applied for imprisonment. He (Mr. Michie) had read
in former years. The application came very carefully the report of the learned
before the Treasurer, who very properly judge before whom the prisoner was tried,
Hnd he had also read the evidence. So
refused to entertain it.
far from the evidence being of a shady
THE BOY ADAMS.
character, he thought that it was peculiarly
Mr. JO~ES called attention "to the case conclusi ve. Not merely wus there very
of the boy Adams, now serving a term of strong evidence of the offence having been
imprisonment for an offence which there is committed, but the prisoner admitted, to
evidence to show has not been committed," tbe trooper who took him into custody,
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that he was sorry for what he had done.
(Mr. Jones-" Did he know what he was
saying?") The jury were the best judges
of that. They found him guilty, and it
was not because repeated efforts had been
made to procure his liberation that solici tations of the kind should be complied with,
in the face of the conclusive character of
the evidence adduced on the trial. He
repeated that the boy was not put upon
his trial for rape, and that was not the
offence of which he was found guilty.
The statements of the medical men who
had examined the girl since the trial were
perfectly consistent with t.he finding of the
jury. The evidence of the condition of
the prisoner, the evidence as to the condition of the poor girl, who was of vfll'y
tender years, the evidence of the trooper,
of the medical men, and the general body
of testimony, all went to show that the
case was sheeted home to the prisoner, and
that, as the learned judge expressed it, it
was a case of peculiar depravity.
Mr. G. PATON ~:\lITH submitted
that the Attorney-General had fallen into.
an extraordinary mistake in stating that
the boy was tried, not for the capital
offenc~, but for an assault with intent.
Mr. MICHIE remarked that he said
the boy was not tried for the cl'ime of
rape, and he repeated that statement.
Mr. G. PATON SyllTH (who moved
the ac1journmentof the House) asserted that
the boy was tried for rape, as was proved
by the fact that sentence of death was
recorded against him. Sentence of death
could not have been recorded against him
if he had been convicted simply of an
assault with intent to commit a rape.
The Criminal Law and Practice Statute
declared that-" Whosoever shall be convicted of the crime of rape shall be guilty
of felony, and shall suffer death ;" and it
also enacted that-" Whosoever shall be
convicted of an attempt to commit, or of
an assault with intent to commit, the
crime of rape, shall be liable, at the discretion of the court, to be imprisoned for
any term not exceeding ten years."
While he (Mr. G. Paton Smith) was in
office medical testimony was brought under
his notice sufficient to prove that the
capital offence, of which the boy was convicted, was not committed. He therefore
thought that the circumstances of the case
were such as to demand a very close investigat.ion from the present AttorneyGeneral.
Mr. MICHIE remarked that the heading
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of the report which the learned judge,
before whom the prisoner was tried, sent
to the Executive Council was this-" The
Queen against William Adams, for carnally abusing." He was, therefore, right
in saying that the ·prisoner was not tried
for rape.
Mr. JONES asked what carnally
abusing was if it was not committing a
rape? He complained that the AttorneyGeneral had not taken the trouble to
ascertain whether there had heen a failure
of justice. It was the duty of the law
officers of the Crown to ascertain whether
the evidence of the ten medical men who
had examined the girl since the trial proved
that a rape had not been committed upon
her, and whether the girl whom they exnmined was the same girl as the one that
the prisoner was convicted of having
committed a rape upon.
Mr. WRIXON said that the honorable
member for Ballarat West (Mr. Jones)
and the honorable and learned member for
South Bourke had fallen into an error in
alleging that the prisoner was tried for a
rape, ill consequence, apparently, of their
having overlooked the 45th section of the
Criminal Law and Practice Statute, which
enacted that "Whosoever shall unlawfully and carnally know and abuse any
girl under the age of 10 years shall be
guilty of felony, and, being convicted
thereof, shall suffer death." There was a
very wide distinction between the crime
of rape and the crime described under this
section, namely, unlawfully and carnally
abusing a child of tender years, of which
offence the boy Adams was convicted, and
for which sentence of death was recorded
against bim.
The Attorney - General
was, therefore, strictly correct in saying
that the boy was not convicted of rape.
Assuming that the girl examined by the
different doctors referred to was the same
girl as the girl who was the subject of
the prosecution, and assuming that the
lapse of time did not account for the different state of facts observed, it was
perfectly consistent with tbe statements
contained in the medical certificates that
the crime had been committed. The prosecution was instituted under the special
provision made for the protection of infant
children, and this the honorable and learned
member for South Bourke seemed to
ignore. Under the section referred to,
sentence of death might be recorded, and
a man might be hanged. The verdict of
the jury appeared to have been perfectly
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warranted by the evidence; and he thought
it would be an exceedingly dangerous and
unsafe thing, on facts afterwards bronght
to light-facts really irrelevant to the issue
-to disturb a decision which a court had
solemnly arrived at, and which appeared
to be satisfactory.
Mr. G. PATON SMITH considered
that the Solici tor-General did not make
out the case of' the Attorney-General in
nny respect. The 45th section of the
Criminal Law and Practice Statute dealt
not with an attempt but with the actual
perpetration of the offence. If the punishment was for an attempt on a girl of
tender years, it should· have been imprisonment (as the 46th section provided) for
a period not exceeding ten years.
Mr. MACGREGOl~ called attention to
the fact that he had presented one memorial in reference to this case. That memorial was accompanied by a declaration from
the principal witness examined against the
prisoner; and it appeared to him that, if
the evidence contained in that declaration
llad been elicited at the trial, a differen t
verdict ·would have been pronounced
against Adams. It would seem that the
young man had been convicted on insufficient evidence. He would ask the Crown
law officers whether, if the evidence of
the principal witness was put entirely out
of the question, there was sufficient evidence to justify a conviction?
Mr. KING thought the discussion
showed that there were in the House too
many lawyers, who made it their business
to differ from each other. If the House
were composed, as he considered it should
be, principally of laymen, the mode of
dealing with the public business would be
mnch improvell.
Mr. McLELLAN observed that he had
read all the certificates and papers connected with the case. He was under the
impression that Adams was put on his
trial for rape, and that the folentence appertaining to rape was passed upon him; but
it now appeared, from the statement of the
Attorney-General, that the boy was never
tried for the offence for which he had been
punished.
Since the trial took place,
several important documents in connexion
with the case had been left by him (Mr.
l\1cLellan) at the Attorney - General's
office, and the least the honorable and
learned gentleman could do was to examine them, in order to ascertain whether
there were any new facts bearing upon
the question,
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Mr. McKEAN expressed the belief that
the medical certificates to which reference
had been made were worthless for the
purpose for which they were intended,
inasmuch as they did not identify the
person examined as the person who was
injured, and who was before the court.
He denied the proposition of the honorable
member for Ballarat West (Mr. Jones),
that it was the duty of the AttorneyGeneral to fish up evidence as to this girl.
The Attorney-General had nothing to do
with the matter. They who impugned
the verdict of the jury should submit to
the Attorney-General evidence of' the
clearest possible character before the
honorable and learned gentleman would
be justified in recommending to the
Executive any alteration in the sentence.
Unless it was intended that the House
should become a court of criminal appenl,
he thought it wrong to enter upon a discussion of this question. The discussion
should take place before the judges, who
would sift the matter according to the
rules of evidence. He considered that the
colony ought to have a court of criminal
appeal, but he hoped the House would not
constitute itself such a court.
The motion for the adjournment of the
House was put and negatived.
THE PUBLIC FINANCES.
MI'. LANGTON moved" That, in accordance with the recommendation
of the select committee of last session on the
public finances, a committee for the like purposes
be appointed, to consist of Sir James McCulloch,
Mr. Fellows, Mr. Higinbotham, Mr. Francis, Mr.
Berry, Mr. Casey, Mr. Macgregor, Captain MacMahon, Mr. MacBain, Mr. Gillies, Mr. Wilberforce Stephen, and the mover, three to form a
quorum; the committee to have power to send
for persons and papers, and to meet on days on
which the House does not sit; and that the evidence of the select committee of last session be
referred to this committee."
,
The honorable member observed that the
names were the same as those of the committee of last session, with one exception
-Mr. Stephen being substituted for Mr.
Rolfe, who was absent from the colony.
Mr. GILLIES seconded the motion.
Mr. KING asked if the committee 'was
in continuation of the committee appointed
last session?
Mr. LANGTON observed that the
committee of last session made only one
recommendation, namely, that a similar
committee should be appointed this session.
The present motion sought to carry out
that recommendation.
The motion was agreed to.

I
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Address in Reply.

the Governor's speech (adjourned from
Thursday, October 27) was resumed.
Mr. BERRY.-Mr. Speaker, I have no
"That Tuesday, Wednesday, Thursday, .and
Friday, in each week during the present session, wish to take up the time of honorable
be the days on which the Assembly shall meet members at any length, but I do think
for the despatch of business; and that four that the very unusual course of holding a
o'clock be the hour of meeting on each day."
fourth session of a triennial Parliament
Mr. BATES seconded the motion.
should be brought prominently before
Mr. KERNOT su~gested that" Friday" the House. I am at a loss to see what
might be omitted. If honorable members reason can be given for this most unaccepted the advice tendered them by t.he usual course; and I think it would have
mover of the address, the previous Thurs- been well if the Government had taken
day, and not speak so much, three sittings some opportunity of satisfying the public
per week would be sufficient for the de- mind that the course is legal and constispat.ch of public business.
tutional. I need scarcely remind honorThe motion was agreed to.
able members that they have dealt with
Sir J. McCULLOCH movedthree years ::;upplies- that they have
"Tha t on Tuesday, Wednesday, and Thursday, passed three annual Appropriation Acts,
in each week during the present session, the each dealing with one year's revenue and
transaction of Government business shall take
precedence of all other business, except that, on Supply. The third session closed sufficiWednesday, private Bills shall ha.ve precedence ently early for a general election to have
from half-past four o'clock to half-past six taken place and a new Parliament to have
o'clock."
met in time to have had full control of
Mr. BATES seconded the motion, the public expenditure for 1871 before
which was agreed to.
the commencemtmt· of that expenditure.
Consequently the reason given in the
STANDING COl\L\UTTEES.
Governor's speech for this session of ParThe standing committees for the session liament will not bear the slightest investiwere constituted as under : gation. If it were true that considerable
REFRESHJIENT ROOlIIS COl\fl\IITTEE.- inconvenience has OCCUlTed through the
With power to confer with the committee financial yeal' ending in December, why
ot'the Legislative Council :-M 1'. Langton, should not the new Parliament-the Par1\1:r. Kerf(ml, Ml'. 'Harcourt, MI'. Kitto, liament which would be legally charged
and Mr. Whiteman.
with the custody of the finances of 1871STANDING ORDERS C01\Il\IITTEE.-Three be left to deal with the question? Certo form a quorum :-The Speaker, Mr. tainly it does appear strange that a
Macgregor, Captain Mac Mahon, Mr. Parliament which, each year during the
Duffy, Mr. Fellows, Mr. Lalor, Mr. F. L. period of its existence, has failed to deal
Smyth, Mr. Higinbotham, and Sir James with the public finances in sufficient time
McCulloch.
to have full control over the expenditure
PRINTING COl\IMITTEE.-Three to form of the country, should on the very eve
a quorum :-The Speaker, Mr. Crews, of its dissolution hold an extraordinary
Mr. Richardson, Mr. Mackay, Mr. Davies, session to do what it has previously negMr. Everard, Mr. O'Grady, Mr. G. Paton lected to do, with the prospect of the same
Smith, and Mr. McKenna.
state of affairs being reproduced next
LIBRARY COJIl\IITTEE.--'Wit.h power to year. The real business of this Parliaconfer with the committee of the Legisla- ment was performed when the prorogation
tive Council :-The Speaker, Mr. Duffy, took place three months ago. During
Mr. Blair, Mr. McKean, and Mr. Vale.
the interval which has since elapsed a
PARLIAMENT BUILDINGS COl\Il\UTTEIL- general election might have taken place;
Wit.h power to confer with the committee and this might have been a new Parof the Legislative Council :-The Speaker, liament dealing with the finances of 1871
Mr. Harbison, Mr. Lobb, Mr. McLellan, in a proper way, and it could have
and Mr. Bates.
dealt with them for a year, or for haIfa-year, as it thought proper. The difADDRESS IN REPLY TO THE ficulties which have arisen in connexion
GOVERNOR'S SPEECH.
with the management of the public finADJOURNED DEBATE.
ances are attributable, not to the fact of
The debate on Mr. Ramsay's motion the financial year ending in December, but
for the adoption of the address in reply to to the fact that Parliament has not met
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prE:vious to the commencement of the
financial year; and there is no guarantee
that, if the financial year be' altered, this
inconvenience will be done away with.
If the financial year be altered, and if the
Government fail to call Parliament together
before ihe commencement of the financial
year, the same inconvenience will occur
that has occurred before. The mere
change in the time for commencing tbe
financial year will not get rid of the inconvenience. Six years ago I submitted to
this House a resolution making it imperative on the Government to call Parliament
together in November. That was objected
to by the Chief Secretary, and the House
negatived it. But clearly some such course
as that was required. The passage of a
resolution declaring when Parliament
should meet would be the tl'Ue remedy for
the inconvenience whieh has existed. To
ask this Parliament, which, I hold, has
completed its duties, which has really expired so far as any control that it may
have over the public finances is concerned,
to deal with the finances of 1871 is tantamonnt to inviLing it to perform an act of
usurpation-just as clear an act of usurpation on the rights of the people of this
country as would be perpetrated by a
body of men, not in Parliament, attempting to deal with the public finances. But,
I ask, is tIJel'e any pressing occasion for
this session? Is the present an extraordinary session in any form or shape?
On looking over the Governor's speech, of
which this address is an echo, I fail to see
a stntement of any circumstances sufficient
to justify t.he calling of this session. The
Insolvency Bill could have been passed
last session, hut the Government objected to go on. They had a measure
pl'epal'ed, as had their predecessors, and
it could have been gone on with just as
well then as now. If the Government
had helped the honorable and learned
member for South Bourke with his Bill to
amend the 'Vines, Beer, and Spirits Sale
Statute, that measure could also have been
passed Jast session. I admit that the
Government did not throw obstacles in
the way, but they did not give the measure that support which it needed. The
Governor's speech refers to two or three
small amending Bills-Bills not urgentwhich certainly can wait. If there is one
measure more than another which should
be dealt with by this Parliament it is
an amendment of the Electoral Act-a
measure which would enable the coming
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Parliament thoroughly and properly to
represent the country. There would be
some justification for the Government asking Parliament, under the present exceptional circumstances, to consider such a
Bill and pass it into law. But we have no
intimat.ion that the Government intend to
submit to us an amendment of the Electoral
Act. I remembel' that, at the commencement of the last session, the present Chief
Secretary was highly indignant that a
tende,' had not been accepted by the lat.e
Government for a mail service with Europe
via the Cape of Good Hope. But no mention whatever of this project is made in the
present speech. And yet the subject was
considered so important at the commencement of last session that, although it was
alluded to in the speech, and regret was
expressed that t.he tenders were such as
the late Government could not accept, the
present Chief Secl'etal'Y positively submitted an amendment, which, if carried,
would have been a vote of no confidence
in the Government. The amendment was
in these words"And we trust His Excellency's advisers will
continue their endea\'ours to obtain for this
colony a steam postal and passenger service via
the Cape of Good Hope."

The Chief Secretary does not tell us what
has been done during the six months t.hat
the present Government 11ave held office
in reference to this question. He iR altogether silent on the subject. A~ain, in
previous sessions we have had a Bill regulating the hours of labour-a subject
in which a large number of the people
Of this colony are interested. So important was the subject considered that a
Bill dealing with it was introduced by a
former colleague of the Chief Secretary,
but no notice of the question appears in
the Governor's speech. It is well known
that a Fencing Act is urgently required
by the country districts, but no mention is
made of that requirement. Another question demanding attention is that of payment of Members of Parliament. The
absence of all mention of that question
from the Governor's speech of last session elicited considerable disapprobation
from honorable members who sit behind
the present Ministry. They were highly
indignant that it was not made a Government measure, notwithst.anding that a
member of the Government gave notice,
on the first day of the session, of his intention, as a private member, to introduce
a Bill on the subject. Now there is no
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mention of it. And yet the question of
payment of members-like the amendment of the Electoral Act-is precisely
the question that this Parliament should
deal with. Indeed this Parliament would
be justified in dealing with the question,
if it is justified in dealing with anything, because, if it does not deal with it,
payment of members will be practically
shel ved for another three years. It is open
to this Parliament to pass a Payment of
Members Bill for a succeeding Parliament;
but there has always been a delicacy with
public men to deal with the question so
far as they themselves were concerned.
The end of a Parliament, when the
country is about to be appealed to, is precisely the time when honorahle members,
without exposing themselves to the reflection which may be sometimes made against
them, may fairly deal with the question,
because they then legislate for the payment not of themselves but their successors. The question is intimately connected with the question of the full and
fair representation of the people. Indeed
I am convinced that., until we have payment of members, the people will not be
fully, fairly, and properly represented
heee. It appears that the one great question for dealing with which this session
has practically been convened is the education question; but I don't think any
honorable member opposi te believes that,
in this session, the education question will
be settled. I submit that· the subject is
not one to be dealt with by a Parliament
which has scarcely any vitality-by a
Parliament which may be exceeding its
powers in now dealing with any question
at all-at a time when many members are
absent, and their constituencies are unre~
presented. If the Chief Secretary desires
to settle the education question, why does
he not do what he blamed others, six
months ago, fot, not doing? Do not the
honorable gentleman and his colleagues
l'ecollect that they had a t.hree nights'
debate on the address at the commencement of the last session because the Ministry which they subsequently displaced did
Dot state in the Governor's speech that it
was a secular system of education which
they intended to propose? Honorable
gentlemen who recollect the debate which
took place t.hen must admit that the
Government have scarcely acted fairly in
not indicating, in the present Governor's
speech, what their particular measure of
education is to be. I could read extracts
Mr. Berry.
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from speeches of honorable members opposite, commencing with the Minister of
Public Works and ending with the Ohief
Secretary, showing that during the debate
on the address last session they insisted
that the Government should then and
there, without waiting for the introduction
of any Bill, disclose their ,..,hole policy on
the education question. But in the speech
that we are now considering what do we
find?
"The vital subject of education has steadily
occupied the pablic attention for some time past,
and it has been generally acknowledged that the
present Act needs amendment. This question
has engaged the earnest consideration of my
Government,
That is new phraseology. Are we to
have the blessings of personal government? If not, why should the expression
c' my Government" be used in preference
to "my advisers" ?
" and a measure will be submitted to you that I
trust will satisfy public expectation, and meet
the growing wants of the country."
Now if I were disposed to criticise this
language, I should state, and not unfairly,
that c: the growing wants of the country"
might mean merely the establishment of a
few more schools, and that, if it did so,
I should be justified in saying, as honorable
members opposite said, when they were
anti-millisterial-" That would not suit
public expectation." 'What the late Government declared, when they met Parliament, was" The question of education has engaged the
anxious deliberation of my advisers, and they
will be prepared to submit for your consideration a measure providing for the greater
efficiency of the public schools, and a more
general and regular attendance thereat."
The Chief Secretary and four or five other
honorable members, now sitting opposite,
objected to those words as not sufficiently
comprehensive-that they did not indicate
the intention of the late Govel'llment to
deal with the question in the thorough
style which was desirable; I ask if the
phraseology now put into the Governor's
mouth dea.ls with the subject more comprehensively or more satisfactorily? The
Chief Secretary said, 011 the occasion I
refer to" I don't see what good is to be gained by referring to the subject in the Governor's speech
merely in general terms, and leaving the impression that what is contemplated is simply an
alteration of the present system. We have no
definite infofmatiOll as to whether there is to be
a change from a denominational to a secular
system."
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We have no information now-none at
all ; and this is only one of a dozen extracts which I could read from speeches
emanating from various members of the
Government when criticising the policy of
their predecessors. Sir, I feel that the
Government don't believe that the question
of education is really going to be dealt
with in this Parliament, or that any
business is going to be done. It appears
that they have framed this speech as an
electioneering address, and I admit that
they have framed it very cleverly. No
doubt we shall have from the Chief Secretary a diffel'ent statement from that which
lIe made when he sat in opposition. Then
he was fOl' nothing but secularism, pure
and simple; and he taunted the late
Ministry with not being able to deal with
the question in a thorough spirit. He has
since formed a Government which will
not deal wit.h the question in that spirit.
He and his colleagues think that, if they
can make two or three large denominations
satisfied, they wiil, with that and the
weight of their own power as a Government, in a time of quietness be able to
pull through on this question.
They
believe that., in this way, they will at all
events disarm the more virulent part of
the opposition to a mixed system of education. If that is not the case, why do not
the Government state fully and fairly
what their scheme of educat.ion really is ?
If they were unpledged, with clean hands,
not having for three nights attempted to
compel a previous Government to state
their views on the subject, there might be
some grounds for their reticence. But
ther:e are none. The Chief Secretary has
only to state that he is willing to stand or
fall by that pledge which he made in
opposition. Does the honorable member
say that?
Sir J. McCULLOCH.-I do.
Mr. BERRY.-Then the scheme of the
Government is a purely secular schemea scheme from which the religious element
is eliminated altogether? There is to be
a broad liDe of demarcation between the
teaching of religion and the" teaching
of secular know ledge, and the common
school is to be purely for secular teaching?
If that is what the Chief ~ecretary men,ns,
I should have thought he would have been
a little more enthusiastic on the subjectanxious by more vigorous expression to
make a little more capital on the subject.
However, in a short time, we shall be in
possession of the scheme, and therefore

I.J
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I do not wish to deal as ungenel;ously
with members of the Government as they,
when in opposition, dealt with us. I only
hope that, in future, they will treat opponents more generously than they did then.
There are one or two subjects which I
do not think are satisfactorily dealt with
in the speech. I allude more particularly
to the national waterworks. It will be
recollected that, within three days of the
close of the last session, attention was
called to the state of the waterworks, and
a thorough inquiry was promised, especially with respec"t to the works at Stony
Creek. But, from that time to this, no
inquiry with respect to these works has
taken place. With regard to the Coli ban
works, about which the Minister of Mines
was so Ladlv informed that" within three
days of the close of last session, he contradicted all the statements which I madestatements which were proved to be correct
within a week afterwards-the inquiry as
to the state of those works stopped where
inq uiry was no good. The leakage had
gono on, and nothing was done by the
Government to stop one penny worth of
the damage. It may have been right
to dismiss the officers, but surely the
inquiry might have been pushed on to
ascertain the state of the other works.
J nstead of that, nothing has been done.
We might as well have had no Minister of
Mines-no Government-so far as the
waterworks are concerned. The works
have been left to the same incompetent
men-to the men who attempted to stop a
leak with horsedung, which the Minister
of Mines denied, but which returns in his
office prove. The same mau who designed
all the works on which so much money
has been wasted is still in the head office.
There is not the slightest indication of a
man able to grapple with the difficulty
being there, and yet incompetent men are
retained. No one in the office, from the
highest to the lowest, knows anythillg
about the works or the state they are in.
At any moment the Stony-creek reservoir may become as useless as that at
Malmsbury. I do complain that after
the promise of inquiry, made at the
close of last session, so little should
have been done. The inquiry which
took place with regard to the Coliban
works was unnecessary because the damage
there was absolute and certain.
The
wator ran out of the roservoir as fast as it
could, and no comm issio11 could make it
run faster. I certainly thought that during
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the t.hree months which have elapsed since
the promise of the Government was made
tha.t the other works would have been inquired int.o. But it appears t.hat any man
of any knowledge, any person who shows
that he possesses intelligence above that
of the ordinary labourer, is dismissed.
Mr. MACKAY.-N"onsense.
Mr. BERRY.-That is equally correct
with the ejaculation of "Nonsense" which
the Minister of Mines made three months
ago, when I spoke of matters which were
afterwards found to be correct. But the
honorable gentleman has not made himself
aequainted with his department. He has
not gone into the question as thoroughly
as he should. He has not tested the fitness of his officers for the duties intrusted
to them. I don't wish to detain the House
further, tiut I could not agree to this
ad(lress in reply to the Governor's speech
for the reasons which I have given. I
contend that we are not fairly seised of
any public questions-t.hat we are not
here legally and constitutionally to deal
any further with the public funds of the
country-that, when we passed the Appropriation Act in July last, we completed
our labours, we finished all that we had
any right or power to do. At the same
time I say that, if it be deemed desirable
to hold an extraordinary session, the measures which I have pointed out-measures
which are peculiarly suitable for the consideration of an expiring ParIiamentshould alone be dealt with. There is
some excuse for considering those measures; t.here is no excuse for dealing with
the Estimates for 1871, and the question
of education. Those are matters which
will be more properly dealt with by our
successors when fresh from the country.
Mr. vVRIXON.-Sir, I certainly think
that the honorable member who has just
addressed the House has been somewhat
inconsistent in his rem,arks. If his first
position be correct-that we are not entitled to legislate at all, that in fact OUt·
assembling here is unconstitutional-I
think the honorable member might have
been satisfied, and not attacked the Government for not bringing forward more
legislation tLan that which they contemplate. I think if the honorable member was really sat,isfied with the first
proposition which he laid before us, he
should have adopted the suggestion which
I have seen offered outside-namely, that
the proper course and duty of every constitutional member of the House, during
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the session, is to do not.hing at all, neither
to vot.e nor speak. That is the natural
and logical couclusion from the position
whieh the honorable member has advanced.
Perhaps, however, the honorable member
bad very g-ood renson for shaping his
attack on the Government in a double
aspect, and blaming us, in one breath, for
doing nothing, and, in another breath, for
not doing enough. Perhaps he believes
that there is nothing in the contention
which he first laid before us, that we are
not entitled to legislate at all. I think he
must be satisfied of that, because, though
I. listened with every attention to what
the honorable member advanced, though I
heard him assert more than once that we
are here unconslitutionally, that we are
not entitled to legislate, I must honestly
confess that I have not yet heard from
him the reason for that, position. The
honorable member has said that we are
not entitled to deal with the finances of
the coming year. N ow while I consider
that there would be nothing unconstitutional in this House dealing with the
public finances for some period to come,
I am free to admit that it would be unconstitutional for the House to deal with
finances covering a period to which the
new Parliament would be justly entitled
to address itself. It would be not only
unconstitutional but inconvenient, for the
reason that what we might choose to do in
that regard tho new Parliament would
hftve the full power to undo. Admitting
that principle, which the Government
fully concede, I should be glad to know
how the honorable member for Geelong
West (Mr. Berry) brings our proposal
under the exception here indicated. This
Parliament is in. legal existence up to the
13th March next. Now I apprehend that,
considering we are by law,entitled to legislate up to that period, the argument of the
honorable member, as he shapes it, is much
more unconstitutional t.han the abuse of
which he complains. The honorable member's position amounts tothis-that though,
by law, we are entitled to legislate up to the
131,h March, yet by a kind of side-wind
he would deprive us of the power of legislation for more than six months of the
period for which we are entitled to legislate, apd thus make this a Parliament of
two years instead of three years.
Mr. BERRY.-Yon have passed the
annual Appropriation Bill.
Mr. W RIXON.-I am not aware tlult
an Appropriation Bill necessarily makes a
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year. If the honorable member will refer
to the annals of the House of Commons,
he will find that frequently two Appropriation Bills have been passed in the
course of' a year. I believe that in some
cases there have been more. There is
nothing in an Appropriation Bill, although
it usually is a Bill dealing with the Supplies for the year, which makes it necessary to limit it to a year. The passa.ge of
an Appropriation Bill does not necessarily
show that you have passed through a year.
Now if I prove that more than one Appropriation Bill has been passed in a year, the
argument of the honorable member falls to
the ground. If the foundation of the
position advanced by the honorable member for Geelong vVest be that because we
pass so many Appropriation Bills we
necessarily get through so many years of
our existence, and if he also contends that
we arc not entitled to legislate after so
many Appl'opriationBills have been passed,
I think his position, instead of being improved, is made a great deal worse. We
know that two or more A ppl'opriation
Bills have been and may be pa,ssed in a
year; and, this being so, if circnmstances
required that two AlJpropriation Bills
should be passed in the first year of our
existence, we should not last more than
eighteen months, according to the honorable member's doctrine. The honorable
member cannot deny that, if we have three
Appropriation Hills in eighteen months,
the necessary and logical conclusion of his
position is that, having passed three Appropriation Bills in eighteen months, we
cannot last any longer.
Mr. BERRY.-Appropriation Bills are
annual.
Mr. WRIXOX.-Not necessarily annual.
Mr. BERRY.-Each is for a year.
Mr. WRIXON.-The honorable member knows that we may have more than
one session, and more than one Appropriation Bill, in a year. The real scope of
the argument advanced by the honorable
member is that, provided Parliament. passes
a certain numbel' of Appropriation Bills, it
fulfils its function, it does all t.hat may be
expected of it, and may then cease to
exist. I say that position is unsound,
because it tends to deprive Parliament,
and by a side-wind, of the legal term of
exi.5tence to which it is entitled. "Ve are
entitled by Jaw to an existence of three
years. The honorable member for Geelong
West, by his argument, would limit us
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to two years. He puts it that we ought not
to have this session at all-that we ought
to have been extinguished long since-and
this iu the face of the la,w which allows
us three years as the period during which
we have full power to legislate. Now
until the honorable member can put his
position more clearly, until he can controvert the position which I have taken upthat there have been frequently two Appropriation Bills in the year, and that it
has never been suggested, ns far as I have
been able to discover, by any constitutional
lawyer, or any of the eminent men who
have discussed these matters in the House
of Commons, that the number of Appropriation Bills has anything to do with the
existence of the Parliament-the conclusion is forced upon me that it is he and
those who take his ground who have
really advanced a position which is unconstitutional, because they seek to prevent
the House having the full term of existence which belongs to it according to law.
I own that I labour under some difficulty
in answering the honorable member's remarks, because he has not given me the
materials to which I can be expected to
reply. He has contented himself with the
general assertion that the proposal of the
Government is unconstitutional, and that
we ought not to Le now in session. I have
been unable to gather from him any grounds
for that assertion, for he certainly cannot
argue it on the principle that, having
passed three Appropriation Bills, we are
llot entitled to pass :mot.her. If t.he observation of the honorable member for Ripon
and Hampden has any force in it, it goes
to show that every Appropriation Act
that is annual must count for the year.
Now does the honorable member mean to
say that we, as a Parliament, have already
expired? He surely cannot deny that
we are to last up to the 31st of March,
1871. But we are asked why we meet
now at all, and why we did not wind up
the Parliament with the termination of
last session? The object, I think, is perfectly clear-an object that has been more
than once mooted in this House, and met
with pretty general approval, namely, the
advisabilit,y of a change in the financial
year. If that be so, the necessity for our
meeting now, in order that we may make
provision for the requirements of a port.ion
of 1871, will not, I think, be disputed.
The honorable member for Geelong vVest
says that it would be of no use changing
the period of the commencement of the
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financial year, unless we could also provide . the time of the Chinese war on a vote of
some means for meeting in time to consider want of confidence in the Government of
the Estimates, because, if that could not Lord Palmers ton. The new House met,
be accomplished, one of the main objects and no later than the 25th August, 1857,
of the change would fail. Now that ob- there was another Appropriation Bill
servation of the honorable member is, I passed. I mention this to show that there
think, a most just one, and I. believe he is is nothing unusual in the course which the
indebted for it to the suggestion of the Government now propose shall be pursued.
honorable and learned member for Brighton. I desire to point out that in that proposal,
There is no doubt that a mere change in that this Parliament should now vote Supthe financial year will not accomplish all plies for snch portion of 1871 as may be
that is wanted, and that means must be necessary to enable the new Parliament to
taken to place Parliament in a position to attend to its requirements, ,ve are only
meet in time to deal with the other Esti- following in the course of precedents
mates. I need not tell honorable members which have been afforded us in the House
that that is a matter entirely within the of Commons.
control of the House, and I imagine it
Mr. V ALE.-These are two different
would be the wish of the House to pass a financial years.
resolution similar to that passed by the
Mr. WRIXON.-We are proposing to
House of Commons in 1821, providing change the financial year. That is the
that the Estimates should be laid upon the foundation of the proposition. I cannot
table in sufficient time to enable the House say more with regard to that point,
so to deal with them. But the real ques- because the honorable member for Geelong
tion of difficulty is the duration of the West has not favoured us fully or clearly
sessions, and with this difficulty the with the grounds or reasons which have
House must deal. "\\r e should endeavour to induced him to term the proposal of the
shorten our sessions as much as possible, Government unconstitutional. For my
because, if we spread them over the own part I think it would be by far a more
whole year and are in perpetual session, unconstitntional proceeding if we were to
we cannot do our work so satisfactorily as allow ourselves to cut the Parliament short
we otherwise should. But that, again, is a of its legal term of existence. If we
matter entirely for the consideration of the decide upon having Parliaments only
House, and within its control. It is not a every two or three years, that ought to be
matter of Government financial control, declared by open legislation, and not by
although the Government would be very such a course as that pl'opo!3ed in the
ready to assist the House in bringing argument of the honorable member for
about such a change. Bnt if, together GeelongWest, because the necessary
with the proposition of the Government, effect of adopting that theory would
provision be made so as to enable the new be that no Parliament would Jive out
House to meet in time to settle the affairs the term provided for it by the Act of
of the new financial year, that would be Parliament which brought it into existall that is required in view of the pro- ence-it is, in fact, an attempt to curtail
posed change. There would be one Appro- the Parliaments of a part of their legal
priation Act to meet the requirements of a existence. The honorable member for
portion of the year 18'7l, and another Geelong West, having advanced this soAppropriation Act for the other portion caUed constitutional view, which I do not
of the year, to be passed when the new think he has supported, proceeded to argue
Parliament met. This is a matter that that the Government are not proposing
has been often referred to in the course of sufficient legislation, and that we are
debates on this subject, and there are a wrong in the legislation that we do pronumber of instances of the kind mentioned pose. The honorable member, dwelling
in no more recondite a manual than lI:fay. particularly on the subject of education,
I have just laid my hand on one instance said that the reference made to it in the
in which it is set down as I say. The Rpeech was vague and unsatisfactory. Now
Act 20 Vict., cap. 20, was passed on the the honorable member ought to recollect
21st March, IH57, in the House of Com- that the policy of the Government on this
mons. That was an Appropriation Act, question has been very clearly set out by
appropriating Supplies for a certain portion my honorable colleague, the Chief ~ecre
of the coming year, which is set out in the tary, in his address to his constituents,
Act. Well, . the House was dissolved at and of course that is the policy of the
M'r. Wrixon.
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Government. I fail, therefore, to see that
we were wrong in having omitted to rei terate the policy in the Governor's
speech. Moreover, the Bill which the
Government prop01:ic to bring in must
before long be laid on the table of the
House, and therefore a more unreasonable and unsustainable objection I cannot
imagine, seeing that not only the principle
but all the details of the measure will
almost immediately be laid before honorable members. I do not think the observations which the honorable member
for Geelong West made with reference to
his own Government are at all in point,
because assuredly no one knew, on the
question of education, what the policy of
that Government was. I say at all events
with the greatest confidence that there was
no official declaration of what its policy
was on the question, and there lies the
difference between the two cases; because
in this case you have the declaration of
the head of the Government as to what the
policy is, and an assurance in the speech
that a Bill embodying the principles of
that policy will be introduced. The honOI'able member for Geelong West objected,
ali:;o, not merely to what the Government
have done, but what we have left undone.
He says the Government ought to have
brought forward the question of payment
of members. I can only say, with reference to that objection, as the Chief Secretary Haid last session, that we are not
agreed on the subject. (An Honorable
Member-" But the country is agreed on
it.") Well, I do not think the country is
agreed on it, and I do not think you will
get a Government properly representing
the country to pledge itself on the question
until the country itself shall have first
emphatically pronounced upon it. I do
not regard it as being the duty of the
Government - and certainly not in a
session called into existence for such purposes as this is; to deal with more pressing matters of legislation - to bring
forward a question on which I maintain
public opinion is so widely divided.
Mr. GILLIES. - Is public opinion
settled on the question of education?
Mr. WRIXON.-I think public opinion
is more settled on the question of' education than it is on that of payment of membel'S; besides, the one subject is of vastly
more moment than the other. I say that
the Government cannot be now expected
to bring forward a measure in connexion
with a subject on which the country is not
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really agreed. The honorable member for
Geelong vYest complains, also, that the
Government have not in their programme
included the question of an amendment of
the Electoral Act, But that is a very wide
and difficult question to enter upon-·it
would involve so many considerations that
it could not be properly.dealt with during
the present sessioll. Various questions
may corne to the surface, which in like
manner it may not be possible to deal
with. Those measures which the Government have brought forward are such only
as press for immediate settlement-measures that have been frequently before the
Legislature, and measures which there are
peculiar facilities for settling just now.
I think we may say that, with some three
months' work before us, we shall have
ample opportunity of dealing with such
Bills as those relating to insolvency,
mining accidents, workmens' liens) and
others. If these' measures be carried
through-for they are measures as to
which no objection can be urged-the
Government will, I think, have done
everything that can be fairly expected
of them. I feel, then, that the remarks
of the honorable member for Geelong
"Yest, as to how much the Government
might have done compared with what
they have doue, ought not to commend
themselves t(1 the House; and I trust
that we shall address ourselves to the
practical work immediately before us, so
that before the legal existence of this
Parliament is at an end we shall have
beell able to accomplish some really useful
work that will redound to the advantage
of the public.
M1'. LONGMORE.-The House has
been called together at this particular
period, apparently for the purpose of altering the time at which the financial year
shall for the future terminate, but let it be
remembered that when a select committee
was appointed last year to inquire into the
propriety of making such an alteration,
that committee came to no definite conclusion on the subject, and only went the
length of saying that it would be desirable
with regard to t.his present session of Parliament. Sir, I cannot but feel that the
alteration of the period of the financial
year is not the object in view-that it is
nothing more than a cloak to the real
designs which the Government have in
calling together this very extraordinary
session of Parliament. The Chief Secretary had abundant opportunity of carrying
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out the principle of responsible government in this colony, and could have done
so just as well with the year commencing
on the first of January as on the first of
July; but his object is not to call Parliament together before the first of July, and
I say that the proposed alteration in the
financial year will turn out a complete
fallacy, and will not carry out the object
that it is said to be intended to accomplish.
What pOFisible difference can it make
whether the Parliament commences its
session on the first of January or on the
first of .Tuly? Honorable members will
observe that not a solitary argument has
been mbmitted to the House in favour of
the change nor has a single reason been
given why it should be made. I know
that the honorable member for West
Melbourne (~lr. Langton) has long entertained the opinion that a change in
the period of the commencement of the
financial year would be beneficial, but,
nevertheless, when he succeeded in getting
a committee to inquire into t.he subject, he
was obliged to admit that the committee
could not decide upon it; and he said that
they required more time to consider the
question, although I do not say that the
honorable member is not perfectly satisfied
in his Own mind respecting it. Well, this
House having appointed the committee, I
say that the Government, with what I can
only regard as indecent haste, have called
Parliament together in, to say the least of
it, a very peculiar manner, seeing tllat the
House has already passed its three annual
Appropriation Bills. I wanted to fix the
Solicitor-General to the word "annual,"
and the honorable and learned gentleman
displayed the utmost anxiety to avoid the
use of that word. But does not the Solicitor-General know very well that the
word "annual" is used in our standing
orders in relation to the Appropriation
Bill? The honorable and learned gentleman should have drawn attention to section
288, and shown us how the difficulty I am
pointing' out was to be overcome. Every
child knows that in the British House of
Commons the first of April is the beginning of the financial year; but it cannot
be shown that there an Appropriation Bill
was ever passed on the first of June, and
another one passed before the end of the
same year. Whilst, howevel·, the argument
of the Solicitor-General goes for nothing, if
the Chief Secretary had chosen to call the
House together at a proper time there
would have been no difficulty connected
Mr. Longmore.
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with the question. But t.he same difficulty that I am pointing out will have to
he encountered when we begin to alter the
financial year from the first of January to
the first of July-as soon as the Chief
Secretary wants to hold office longer than
he ought to do; for when he goes outside the law, for the purpose of retaining
office, he will do what he has often done
before. The Chief Secretary knows very
well that when the late Sir Charles Darling was here this House never met in
time to deal wit.h the finances. He knows,
too, that since our present Governor has
been here the same state of things has been
in existence; but he knows, also, that we
have an excellent opportunity afforded us
on the present occasion of making the alteration that is said to be so much needed.
I deny, however, that the Parliament has
any right to meet at this time. I differ
in toto from the argument that has been
made use of by the Solicitor-General, that
the period of the session of the House
ought to be defined by law, for in saying
that, he used the precise argument that, on
a certain occasion, to which I need not
more particularly refer, was put into the
mouth of the Governor. Is the SolicitorGeneral aware that up to this moment
there has never been a seven years Parliament in Great Britain? Why did not the
British House of Parliament make a law
defining the time at which they should expire? I may tell the Solicitor-General
that of which he does not appear to be
aware, that no Parliament of Great Britain
has ever met fo), the despatch of business
after the seventh annual Appropriation
Bill has been passed. When that event
has taken place there has been an immediate dissolution, and the Solicitor-General
ought to know that the dissolution has
taken place without any question to go to
the country upon. Sir, even at the time
when Pitt was, I might almost say, the
absolute Governor of England-at a time
when he w'as all powerful-I allude to the
period between 1784 and 1802-he never
kept the Parliament together for seven
years. The House was always invariably
dissolved when the seventh annual Appropriation Bill ,had been passed. If the
Solicitor-General will take the trouble to
look to our Constitution, he will find that
where we have not direct written law to
guide us, we are to be guided by the practice of the British House of Commons. It
has been for centuries of time the invariable practice that one Appropriation Act
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and one only was to he passed for eyery
year. No o.ouLt the Goverllment will say
that in the present ~ase the House will do
what they are asked to do. I believe the
House will do it. I have very little doubt
about it. The Government have men at
their backs who will do it for them; but
I tell them that they are establishing a
most dangerolls preceo.ent in this Tllatler,
ano. that it behoves them to act with extreme caution. Before I proceed further
in tlds direction, I would ask yoU!' ruling,
sir, upon this one question, whether the
Crown has power to suspend t.he standing
orders of thiR House without previously
obtaining the sanction of Parliament?
The ~PE.AKER.-It is not a question
of ordel' which I can decide.
Mr. LONGMOHE.-I am sorry, sir,
that you are not in a position to do so. It
struck me that it was necessary to place
n check on the encroachments of the
Crown, or I would say the Government,
for I Imow that the present Government
have no right to ask this House to deal
with a fourth Appropriation Bill, three
annual Appropriation Bills having Le(\n
already passed. For what says the standing ordel' on this point? "In framing
the allllual estimates of expenditure."
Now with that point the Solicitor-General
refused to deal; and he refused to do so
because he lmew right well that the
"unnual Estimat.es" which this House can
lawfully pass have already been passed;
and therefore I say that the reason why
the Government called together this extraordinary session was that they want(;d
to be assi ... ted to keep office a little longer.
The Chief Secretary knows very well that
he has an obedient House behind him. He
sees how empty are the benches on this
side of the House, and he will not scruple
to take advantage of that circumstance for
the purpose ot depriving the people of
their legitimate power over the puLiic
pUt'se. I say that he is taking power oyer
the people's money-a power that in a
free couutry like this he has no right to
take, and that in touching the people's
money in that way he would be acting as
a thief and a robber just as this I-louse
would he acting if it were to permit him to
do so, because most surely this I-Jouse was
never elected for the purpose of dealing
with th.e finances of the country for a longer
period than three years. I find another
sta.nding ordel' in whieh t!lese words
occur-to In order that the Treasurer's
yearly statement of expenditure may corD
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respond," and so on. Now everything in
the standing orders re('el's to tile allnllal
expendil.Ur<" as does nlso the Audit Act.
Therefore I contend that what it is propo~ed to do cannot legally be done. It
can only be done in olle wa)" and tllat is
by brin.!.dng in a law to nnnul these stallding oruel'S and the pl'oYisions of the Andit
Act. "Ve ltave cll'arly no right, {'or the
convenience of any particular party in this
Honse, to ask Pat iiamrut in snch a cause
to alter important portions
the statutebook and bring confusion into the conntry.
Sir, a great deal has been said in the
course of this discussion as to the im'·
perative necessity that exists for amendment of the 'Wines, Beer, and Spirits Sale
Statute. vVell, I confess that I have not
much confidence in any amendment of that
measure which may be expected from the
honorable gentlemen who occupy the
Treasury benches. It has been said that
the Government ns~isted the honorable
and learned member i'or South Bourke in
the last effort thnt was made in this direction. vVell, be it so; but let me fisk
what was required in return for t.he socalled a~sistance? \V e have not heard
both sides of the question. The Government demanded that, the honorable and
learned member should imperil his Hill oy
the introduction of the single bottle clause.
After everything was done that could be
done to amend the measure, it was first
moved that the beer license should be added,
then the wine license: and even afrer thatwben the honoraule and learned memher
found that it was the wish of the Government- the single bottle license wns
added. That being so, what are we justified in expecting from the Govel'llmcnt with
respect to this amending mensure? For
my own part I expect nothing:, and those
who so expect are blessed for they will not
be disappointed. If this is put forward as
a reason by the Govel'nment for calling the
House together at this season, I am quite
sure the step was not worth while, for
depend upon it the Attorney-General will
take precious good care that the new Bill
contains the bottle clauiie and docs not contain the permissi \'e clause. But another
matter, of great importance, no douut, has
been spoken of. I refer to the question
of' educntion. It is proposed, in dealing
with this question-l quote the language
of the speech-that a measure will Lo
submitt.ed that it is trllsted ,; will satisfy
puLlic expectation, and meet the growing
wants of the country." I say this is a
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clause in the speech which means absolutely
nothing, and is only put forward as a further
pretext for t.he Chief Secretary taking away
the privileges of the House. If an honorable member had a servant who was paid
to do certain work f01' him-to receive
money for him only up to a given datesurely he wonld be unwilling that he should
continue to recei\"e it beyond t.hat date.
I tell honorahle members that it is a very
important and seriolls point that we are
discussing, and one which, although the
electors may not be alive to just now, they
will be hereaft.er. It is a point whieh
ought to be weighed with scrupulous CftrD,
even by those agreeable gentlemen who are
going to help the Gove1'llment through
thei .. difficulty. But it appears to me that
the Chief S(~cl'etary does not care at all f81'
tlte privileges of this House. There was
one occasion on which I followed the Chief
Secretal'y thl'ongh in defence of its privileges. (An HonoraLle Membflr-" What
a shame.") The honorable member need
not. call shame. On that orcasion I followed the Chief Secretary on condition
that the Government would take the whole
consequences of' the step, and on the understanding that the alternative of paying
money without the consent of' the House
was to be resignati(ln. The Government.,
however, did not l~eep the condition, for
they continued paying money in the most
irregular way, and they also continued to
hold on to office. The Chief Secretary
then defended the privileges of the House
against the law, and we had our Governor
ruined, a Governor who has since died
broken-hearted in consequence of the
action of the Government of that day.
Notwithstandin~ all the arguments of the
Solicitor-General, I tell him, and I tell
the House and the country, that the course
which has been adopted by the Government is contrary to all precedent-that
the House ought not to have' been called
t.ogether after the last annual Appl'opriation Bill was passed, and that all this
present Parliament had a right to pass
they have pas~ed-namely, three annual
Appropriation Bills. But the SolicitorGelleral knows more than that, for he
knows that, amid the irregularities that
occurred in 1867, this Honse passed an
Appropriation Bill which ought not to
have been passed. He knows that the
year 1867 elided in a way that was most
injurious to t.he interests of the people,
and that hundreds of thousands of ponnds
were lost to the country, although the very
Mr. Longmore.
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next time the question of priviJege came
under discllssion the previolls views 'were
thrown overboard I)y the ell ief Secretary.
For these reasons I argue that the SolicitorGeneral has made ou t no case in su pport
of the proceeding' of his Government. He
hns talked a good deal about the l!:'gality
of that proceeding, but I think. if he had
attentively read constitutional law, he
would see that this House is not constitutionally alive, and that we ought not now
to be dealing with the puIJlic lIloney in the
way we are asked to do; because 1 assert
that no British Pa.rliament has lasted seven
years yet. If the Solicitor-General will
examine the records of Parliament he will
find that the Honse has been prorogued
one day alld dissolver! the next; and I
think be ought to luwe looked illto the
point more attent.i ,·ely than he appears to
have done, alld made himself more clear
upon it, before he ventured upon the line
of argument that he has employed. I
contend that the Parliament cannot exist
bE'yond the period I hn. ve referred to, bu t
that it may be dissolyed before that period
arrives. The three years that we hare
been placed here for have not expired, and
the House is in existence for three years
from t.he date of its first meeting aftel' the
election.
"Vhen the Solicitor - Geneml
speaks of tl'ying to shorten the period that
the House can (~xist he should remern bel'
that it is within the power of any Government to lengthen that period, because they
may not choose to call Parliament together
for ten months after the election has taken
place; and therefore he ought to be all the
more careful not to lend himself to any
such proceeding as this.
It iR our duty
to return the trust confided to us into t.he
hands of those who gave it, and \\'e should
let the people have a voice in the public
affairs of the country. I think I have
dealt with most of the points upon which
the honorable a.nd learned gentleman
touched in the course of his rema.rks. On
the subject of education I will just add
that the Solicitor- General said it was unreasonable and unneces:,ary to ask for a
clear dec1a.l'a.tion of the ,iews of the Government on this poii1t. What a different
cry the honorable and learned gentleman
raised when he occupied a seat on this side
of the House, when three nights were
devoted to a discussion as to whether
the Government ought not to make a
declaration, more ex pliei t tllan that which
after all was a very mueh clearer and
fuller declaration than that which is now
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made. Honorable members on the Treasury benches are, I think, much more
easily satisfied with a miuisterial declaration than they were some eight or nine
months ago. Now there is one more clause
in the speech with reference to which I
desire to make an observation.
His
Excellency says-
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speak to constitutional questions, he will
read up his facts a little more attenti ,'ely
t.han he appears to have done now; because I affirm that he has not. made a
single clear point to-night, and has not
stated any sufficient reason for Parliament
having been called together at this season.
I repeat that we have no right to be called
" I am happy to be able to inform you that together, that the Government have exalthough the works on the North-Eastern Rail- ceeded their duty in taking that step, that
way were for some time impeded by continued they have trenched upon the liberties of
rains, the progress of these works is now satis- the people of this country, and that for
factory."
doing so I believe the day of reckoning
Well, sir, this C! satisfactory progress" will come.
Mr. FARRELL.-Mr. Speaker, as I
seems to me to be a progres::l backwards,
because there has been scarcely anything desire to propose an alteration in the paradone in the North-Eastern Railway. A graph relating to water supply, I beg to
great deal has been said about the late ask your ruling- as to whether it is necesGovernment getting a little extra interest sary that the address should be read before
for the loan, and there was considerable I can move the alteration?
The SPEAKER.-The honorable memdiscussion on this House on the subject.
Instead of t.he Government getting 4 per ber cannot move any amendment on the
cent. for £12,000,000 they might have put address at this stag-e. The proper time to
the whole loan out. The second series of have proposed an amendment was after
contracts on this line of railway should the address was read a second time,. and
have been out three months ago, whereas before the present qnestion was moved.
Mr. FARBELL.-Mr. Speaker, I beg
we have no reason to think that they will
be out for three months to come. The to remind you that the address was no~
truth is that the laboring classes of the react
The SPEAKER.-There are two occn.·
colony are kept without work and without
llread, whilst the bankers are using the sions on which an amendment may be
money that should Le giving them em- proposed on nn address in reply to tho
ployment. The count.ry is paying 5 per Governor's speech. The first is when t.he
cent. for the money which has been bor- motion is made that an address be prerowed, whilst the bankers are enjoying sented and prepared by the committee, and
the use of it at 2 per cent., aud the the second is when the cominittee bring
merchants are reaping the advantage of it. up the address and after it is read a second
I say that the banks are represented in time, which is a mere formal motion.
this House very much more than the vVhen the committee brought up their
people al'e-the banking interest is very report., I asked. if I should read the admuch more cared for than the welfare of dress to the House, and the HOllse was of
the people. I say not only that the works opinion that it was not necessary to do so.
of the NOl'th-Eastern Railway are not The formal motion, that the addre~s be
going on vigoroUi;ly, but that it is not the agreed to by the House, was then put, and
intention of the Government to prosecute it is, therefore, now too late to propose
them vigorously. The banks using this any amendment.
Mr. :McLELLAN.-MI'. Speaker, I demoney at 2 pel' cent., for which the
country is paying 5, may perhaps ward sire to say one or two words ·with respect
off a few insolvencies of large houses, but to some of the matters referred to in
it will bring destruction on many a poor the Governor's speech. vVithout entering,
mnn's home. I arn satisfied that one of iuto the subject of the legality of callthe principal reasons why such a despemte ing Parliament together again, I think
attempt was made to turn out the late that some of the questions referred to
Government was that some of the large in the speech, such as the educat.ion
houses in Melbourne might in this way question, ought to have been specially
receive support. There are ma.ny other reserved until after a general election, in
points in the speech which might be re- order that the people might first have an
fen'ed to, but I will content myself now opportunity of expressing their opinion
with expressing the hope that when next upon them. 'Who in this Assembly will
the Solicitor-General rises in his place to undertal~e to say that, ~t this period, he
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represents the opinion of his constitllents
upon the education or any other question?
AlI.hough I 1I:1.\'e had the confidence of
my constit.uents fill' ma.ny years, I am not
sali::ified that I fairly represe~t their views
at the present time. It must be remembered that Ihis Assembly was called
together under very extraordinary circumstances, at u time when the people of tIle
colony were led into what I rllust term
nothing less than a delusion, by cerlain
false cries which were bl'ought before Ihem
for purposes which I will not name. There
is one-fifth of the popula.lion who will
never roncur in any meaSUl'fl introduced
by the pre!':ent Government on the education quest.ion, and their "iews are entitled
to some eonsi<.ieralion. Bnt, inc1ep~ndent
of that f<Lct, tho edu(:ation question is one
which above all others ought to be remitted
to tile country fur its decision. W"hat has
ta.ken place ill the past? Is it not a fact
that, out of 78 membl'l's of one Assembly,
only 19 were again retumed by theil' COIIst.ituents? "Vho can tell that a larger
pt'oportion of the memhers of the present
As:,embly will be again ret.urned at the
next general electiou? U ndel' the circumstances, how can we bind the people at
large to an Edncalion Bill, even if it
shonld be unallimously passed by the
House? They might fairly say, and they
would say it with tmth, that they were
not reprt'sented ill the Assembly, and that
tl1l'y would not concur in it. The fact
that the present Parliament is so near its
expiration would be made the ground fur
nn agitation ngainst any measure we might
pass. FOI' this reason I say that if we
really desire to pass an Education Bill
which will have the confidence and support of the country, t.he measure ought, in
the first instance, to be submitted to them
for their decision. I am, therefore, opposed
to the introduction of an Education Bill at
the present time. To rerel' to another topic,
I wish wit.h nil my hea.rt that some Minister
would justify the conduct of the Government in allowing half a million of money,
which has been to a :!reat extent wasted on
the water supply woi'ks, to lie idle. 'Vhen
the Minister of Mines wellt to his constituents for re-election, he told them that
unless the Coliban water scheme were
carried out he would resign his office. I
should like to know how it is that, notwithstanding that statement, he still continues
to be a member of' the Go\-ernment? It has
been too popular with the members of the
present Government to blame everyone for
Mr. McLellan.
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the wasteful expenditure in connexion with
the Coli ban scheme excepL themselves; but
I hold the Chief Secretary, the A ttorneyGene'ml. anll the TreasureI', as t.he leadillg
members of the Cabinet who initiated tllat
scheme, to be responsible for the wasteful expenditure of the whole of the half
million of money. It has been populate
with them to Llame the /!entlemen who
were at the head of the Mining depart.ment; but those gentlemen were only the
instruments throngh whom the money
was expended. Tho Government. which
initiated the scheme was tile late ;VIcCullo(·h
Ministry. A committee was appointed to
inqnire into the merits of the seheme, and
the Government ac10pted t.he report of the
commitlce. Not ollly so, but they had the
appointment (\f the committee, mid carried
out the whole affair so far as it has gone.
One or two unfortunate engineers have
been sacrificed, and odium has been cast
upon one or two Ministers of :Mine!':, but
the real culprits are now before me. They
are responsible to the country for the waste
of this half million of money, and no olle
else is responsible. Is it not lamentahlo
that the gentlemen who have wasted this
large amount. of money shonld be intru::;ted
wil h the carrying out of the North-Eastern
Railway, and with the defences of the
colony? Great as has heen the wnste over
the waterworks, it is as nothing in comparison with the wilful wast.e and positive
crime that have heen committed in connexion with the defence of the colony. I
believe, as far as I can gather from the
Government documents, which are not
very clear, that there has been absolutely
a million of money wa~ted upon what is
known as the defence of the colony, and
yet if a single ship appeared at the Heads
it could come up the bay, and bombard
Melbourne, without the slightest opposition. ""Ve have constructed batteries, in
times past, at Sandridge and Williamst.own, but they are useless for the purpose
for wh ich they were intended. If any
honorable membet' will go down to Williamstown he can see that the so-called
batteries are in the midst of the town,
and that an enemy corning up the bay
would not require to pass the guns at
all. A thousand men could be landed
beyond the l'each of the guns, and drive the
whole of the inhabitant~ of \VilIiamstowll
and the unfortunate illdividuals manning
the guns into the bay. Again, the Heads,
which ought to be strongly fortifierl, are
actually left unprotected. I was there on
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a recent occasion, and saw the so-called intends to put comfortably on board 11er.
batteries, which are nothing more than a The colony mfly well be congratulated
few rickles of dl'y stones, wi\.h a little earth on having such a military gen!us lIS the
thrown over them, and a gun mounted Treasurer.
I think, llOwever, that if
thereon. ,Just limcy a monitor, with gUllS ther0 is any refll da,nger of invllsion, it
using 50 Ib~. of powder at once, and firing would be a good thing fol' the colony if
a shot of 430 lLs. weight, blowing up one our defences had yet to be commenced,
of these batteri8s! The thing is ridiculous because I will undertake to say that there
when we remember that, in the harhonr of never was a gentleman who wasted so
Charleston, such guns destroyed plallking much of the money of this country as the
60 feet in thickness and 40 feet in height gentleman who represents us as Agentin a few huurs. At the present time, after Geneml in England. I attribute to him
spending a million of money, we are left the waste of one million of money in the
without a single gUll which would be of greatest tomfoolery that was ever enacted
Imy u~e for defel1sh'e purposes. "Ve are in any country. Jt may be said that I am
told that we ha\'e an army of seventy indi- attacking that gentleman bphind his back,
"iJuals, aud that they are amply sutficient btl t, on the floor of the House, I opposed
to defend the colony. I think that the the schemes on which the mOlley has been
Treasurer would do well to transfer Ids expended at tIle time that tlwy were proservices to the theatre of the European jecled. If the Government nppl'ehend
wal' at the present time. General Moll I.e any danger of invasion, it is til11e that tltey
Hnd other great men in Europe, who have sent horne for some gentleman who really
distinguished themselves by placing t.heil· unrlerstand:.-l whnt, the defences of the
respective countries in a state of defence, country ought to be, and intrusted him
JIO doubt bad months and years of a)!itawith the outlay of any furt.hpr rnOlwy
tion before they attainpd t.he end in view, which is to he expended in that direction.
and yet the Trensnrel' tells us that, with I hoid lhose gent.lemen wlto have conseventy men, he has maue ample provision ducted the operations for the defence of
for the defenee of this colony. "Vas there the colony up to the presl'nt time to be
ever a greater delusion? It is a positive utterly incolllpetent. Everything they
falsehood. There is no defence of the have done will remain as a monument of
colony. A single armed yes:o:el entering t.heir folly, and as a monument of extl'athe bay could bomhartl Melbourne IllHI va)!ance and wHstefnlnes~. If the House
raze it to tIle ground. "Ve hnve obtained had had p1'oper supervision o\'er the
a present of a man-of-war, which is lying matter, such things as have been done
in the bay, manned by boy:". A more could ne'·er have occurred. It mny be
contemptible exhibit.ion for purposes of de- said that. the House concurred in the exfence conld not he seen in allY country. travagance, uu t I for one never con"Vhat is that old vessel, which we put curred in it; I do not concur in it now,
confiuence in, fit for? "Vhy the large guns and I protest ngainst being in allY wny
of the present day, which can fire a shot respons:ble for what lias 'happened. \Vbat
that will pierce even fin iron-clad vessel, has been done in the matter of t.he defences
would sink it in a wry short time. The 'is utter waste, and the waste is still conwltole thinl! is a mock~ry. 'Ve have also tinuing. Fancy us, in reply to the Gopaid £60,000 for a vessel called the Cer- vernor's speech, assuring the people that
berus, a sister ship, I believe, of one which they are in perfect safety from any inrecently foundered in the English Channel, vasion. The t.lling if:! a complete delusion.
when most of the hanus on board were lost. How mnny men conld the Treasurer bring
As far as I can gather from the English forward for the defence of the colony in a
press, the Cerbe1'us was first intended as week or a day? How long would it take
one thing and then she I'.-as intended as an ellemy to land at Queenscliff, at Geelong,
another; she was altered from t.ime to ti me, or at "Yilliamstown, find march on to Meluntil I believe that those who desi~ned her bourne? What wo~ld the Treasurer be
in the first instance do not exactly know doing in the meantime? I suppose tllat
what she is now. I believe that she is he would be doing something like Bailie
coming out manned by ordinary sailors- Nicol Ja.rvie-looking for llis "breeks."
there is not a single trained man on board I dOIl't th:lllk His Ex<:ellency the Governor
-and when she is here I am satisfied that for what has been done in the matter of
she will simply be a refuge for one or two 'the defences, but I do not wish to move
gentIem'en whom, no doubt, the Treasurer any amendmel.lt on the address. All I
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desire is to show thnt, as far as I am COllcerned, I do not approve of what has
been done. If the T,·easurer has any mOl·e
money to expend on the defences of the
colony, I hope that he will intrust its
expenditure to competent hands, nnd that
it will be devoted to some really useful
purpose. I believe that it is quite possible to ereet a couple of large batteries
at the Hl'ads, which would be useful to
prevent any hostile vessel entering the
bay; but the guns would have to be
properly looked after, and not left for
hoys to play at hobby-horse with, as I
saw them doing not long since with the
present guns. I do not knoW' that it is
worlh while making any further remarks
Oll this subject.
In one port.ion of the
Governor's speech we are tolu that there
is a great deficiency in the revenue. I
have no doubt there is, and so long as we
have the misfortune tu live under such n
Government as the present we always will
have deficiencies in the revenue. I desire to
draw particular attention to the fact that the
Estimates submitted by the MacPherson
Guvernment, at the beginning of last session, contained large sums of money for
the construction of public works throughout the colony. As soon as the present
Government assumed office they struck
£100,000 off the amount which we proposed to expend on public works. Perhaps
that was a judicious saving. I am not
going to find fault "with it, but what
I do flnu fault with is that the Government kept us night after night voting
sums of money for various public works,
and that now we find that very few of
those works have been carried out. I
believe thnt., if the Treasurer is able to
patch up a balance-sheet at tho end of the
year, we will find that money which ought
to have heen expended to employ the
working classes has been kept in hand, in
order to make the balance nppear on the
right side. With respect to payment of
members, we are told that the country has
not expressed an opinion on that subject.
Seeing that I have been elected eight or
nine times, and that I have always been
returned in favoUl' of payment of members,
I think that the question has been pretty
well before my constituents. They have
alwa.ys approved of payment of members.
I understood that the leading members of
the present Government approved of it;
at nil e\'euts, some of them promised to
support it. The honorable and leamed
memLer for Brighton was cOllverted to the
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principle. I trust that he is of the same
opinion still, and that he, and other members who agree with bim, will snpport a
measure to give effect to the principle, if
one is introduced by any member. It
appears that we are to have one or two
measnres, relating to mining" matters, introduced by the Minister of Mines. Perhaps
they may be valuable in themselves, Lut I
would much rather that he would introduce a Bill to legalize mining on private
property. All the measures which he
hns promised in the Governor's speech
have been dead stock for years. A really
useful mining measure-one which would
materially promote the welfare of the
mining communit.y - a Bill to 1egalize
mining on private property, is not mentioned in the Governor's speech. The
measures which the honorable gentleman
has promised to introduce are merely
stuffing, put into the speech with the view
of showing that the Government are up to
the interest of the miners. The miners,
however, do not care a single stmw for
these things. If the Minister of Mines
introduced one or two measures of a really
practical and valuable character, such as
a Mining on Private Property Bill, and an
amending Gold-fields Bill, he would render
a great service to t.he milling community,
and distinguish himself in such a way as
no previous Minister of Mines has done.
The yield of gold is said to be falling off,
and no wonder that such is the case,
because for many years the miners have
recei ved no encouragement from the Government. They are parched up in summer, and are nearly dl'owned in winter,
while not n penny is set apnrt for pro5pectiug for new gold-fields, Hllhough plenty of
" bunkum" is talked about inspection of
mines. The miners can inspect their own
mines and sell their own gold; the difficu I ty is to procure the gold. Let the
Minister of l\lines distinguish himself by
bl'inging dovvn a vote of £50,000 to
pay for the disco\'ery of new gold-fields,
and not only will he do a great service
to the country, but the money will l'eturn
itself into the Treasury tenfold in the
course of t.he year. So long as any hope
is held out to the miners, they ure diligt'nt
in the search for new gold-fields, and the
whole countl'Y derives benefit from their
discoveries. I think that any honorable
member who proposes n vote of £50,000
for the clisco\"ery of llew gold-fields will
deserve the best t.hanks of the community.
There are several other things to which the
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Government might well have directed their
attent.ion. For instance, a new Fencing
Act is urgently required for the agricultural settlers, but of course it is not to be
expected that a squatt.ing Government will
turn their attention in that direction, or do
anything to assist the settlers. A new
Fencillg Act, however, mi)!ht be introduced
which would consult both the squatting and
the farming interests. As to the intention t.o
pass Estimates for a portion of the ensuing
year, so far as I am concerned I wi II be vel'y
glad indeed if the Government will bring
down the Est.imates, pass them, dissol ve the
Assembly, aed send its members to the
country as soon as possible, in ordel' that
there may he no delay in legislating in acconlance with the wishes of the people on
various important matters. As l said at
tIle outset of my remarks, I am not satisfied
in my own mind that I at present represent
my constituents upon anyone public question which may be submitted to the House,
hut I am perfectly prepared to go before
them fOl' t heir approval. As a matter of
COUI'S8, if the education question is brought
forward, I shall be able to ascertain their
views on the subject, and on other subjects
of minor importance. Whatever I do then
will be done ,yith their approval. It is
impossible to say that even Iialf the members of the present House will be returned
at the next general election. I am not
satisfied that I will be returned mysel~ and
why shou ld I have the presumption t.o sett.le
such a question as the education question,
which has been agitating the country for
years, when I do not know the views of my
constituents in respect to it ?
.Mr. G. PATON SMITH.-Mr. Speaker,
it is perhaps to be regretted that the
House should have agreed to the address
being considered as read, because the
adopt.ion of that suggestion assumes as a
fact that which ought to be left to the
deeision of the House. It is not my intention, and I do not know that it is the
intention of any member, to offer any
serious opposition to the adoption of the
address; bu t there are some points upon
which I think that honorable members
who take a prominent part in the business
of the I-louse ought to express themselve~,
inasmuch as silence at this time may
afterwnrds be construed to amount to
assen t to matters initiated in the address.
Now I mU:'it confess that in my opinion
there is considerable force in the arguments
submitted by the honorable member for
Ararat (Mr. McLellan) against the House
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dealing with the question of edncation. I
for one am in favour, most strongly in
fa-VOlll', of secular education.
I believe
that a majority of the Honse are in favour
of secular education, and that a large proportion, if not a large majorit.y, of the
people of the country are in favour of it
too; but I cannot be insensible to the fact
that n very large minority of the people
elltertain widely different views, and I
think it is right and proper that they
should have an oppqrtunit.y, on the occasion of a general election, of expressing
their dissent from the views of the
mnjority of the members of' the House.
I don't know that the House need be
much troubled with thnt aspect of the
question, or indeed with the matter at all,
because I cannot help thinking that t.he
Government have no serious design whatever of passing an Education Bill into law
this session. The honorable member for
Ararat very appropriately designated the
insertion of paragraplls of this kind into
the Governor's speech as "gag." That
really is the case. I venture to say that
the paragraph so prominently inserted in
the commencement of His Excellency'S
speech is nothing more nor less tllan
" gag." It must be obvious to the Go'-emment, as I am quite sure it is obviolls
to every member of the House, and obvious also to the country, that this House,
even if it were in a position to deal with
this qnestion, cannot hope than any satisfactory measure would this session pass
into law. The Honse will recollect that
when my honorable and learned fripnd,
the member for Brighton, introduced an
Education Bill, after occupying t.he attention of the Chamber for a very considerable
period it was withdrawn. 1 venture to
say that there would be no hope, even if it
were politic, of passing a measure of so
mnch importance during the remainder
of this Parliament. I also wish to pu t it
strongly to the House and to the Go\-ernment that, however desirable it may be to
cram the Governor's speech at the commencement of the session wilh good intentions, it is neither politic nor just that this
question should be dealt with by a moribund Parlinment, but that the I-louse
should go the country, and the opinion of
the Government with respect to the measure should be pronounced upon by the
great ma:;;s of the' people at large. The
Solicitor-General addressed himself to the
question of the duration of this Parliament, and of its constitutional powers. I
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must say that I do not concur with the
,·iew of honorable gentlemen opposite as
to the powers of this House with respect
to an Appropriation Bill, but I was glad
to hear the Solicitor-General intimate that
it is not the intention of the Government
to ask this Honse for any Supplies beyond
the 13th March next.
An HONORABLE ME:!\IBER.-No.
Mr. G. PATON SMITH-I certainly
understood the Solicitor-General to say
that thel'e might be good cause for complaint if this House were asked to vote
Supplies beyond the duration of tile present
Pul'liament, and I was glad to hear him
make that concession. I am at a loss to
understand what the honoraLle and learned
gentleman meant if he did not mean that
if it were not illegal, it would certainly be
unwise, if not unconstitntional. to ask this
HOllse to vote Supplies beyond the period
of its existence.
Mr. MACKAY.-" It might be inconvenient."
1'11', G. PATON SMITH.-I will adopt
that phrase-" it might be inconvenient."
J will vent.ure to say I,hat it might Le most
inconvenient, and might be cOllstrned into
n most dangerous precedent. Although
this House is told that it will be asked to
,"ote Supplies fur a portion of ISil, we are
not told when it will be cOl1\'enient that
tIle new financial yeal' shoulJ. be commenced. I certainly do concur in the
ohseryatiolls of some honorable members
opposite, that there is no period at. which
it would bfl more convenient to commence
t.he financial year t.han the period at which
it now begins. I can conceive that it may
be exceedingly convenient to delay the
pI'oc8edings of a new Parliament, and to
p:i'·e an il'l'esponsible existence to the Gove.rnment between the dissolution of this
Parliament and the assembling of a new
one. "Vh)" if Supplies are to be voted
heyond the 13th of March next, may ih·ey
not be voted until the end of the year
1H';'l? I ask the House carefully to COllsidet· whet.her it will vote Supplies beyond
the period of its own existence, and ilO place
it in the power ofa Government towithhold
the meeting of tIle new Parliament until,
probably, tIle end of the year. If we do this
- I do Dot say Ihat we are likely to do ,it
-we shall be in the same posit.ion as the
directors of a public company would be
who, if compelled by deed of settlement to
retire at a cert.ain period, providt'd what
should be done with the"tunds of tile company after the compulsory dissolution of
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their own government. Are we to vote
Supplies until July, or until any other
periou, and leave it to a Gov-ernmellt to say
they will call a new House together when it
pleases them to do so? Honorable members
opposite quoted the example of the Imperial
Parliament; but the difficulty there has
nlways heen obviated by the fact that the
Imperial Parliament is dissol ved within a
yeHr of the close of its existence by
effiuxion of time,
There is a very broad
distinction to be dmwn between a Parliament granting Supplies beyond the period
for which it is entitled to vote und to
act, aud n Parliam.ent voting Supplies
for the whole of that period. There is
no difficulty, and ought to be none, in
my opinion, in this Parliament, as in
t.he Imperial Parliament, voting Supplies for the whole period of its existence,
be it three years or seven; but I
venture to submit that there is a very
strong consti tutional ohjection to this
Parliament voting Supplies for four
years. What is the meaning of triennial
Parliaments if this Parli~ment is to have
t he power to vote Supplies for a single
day beyond the legal period of its existtence? If it may do that, it may yoie
Supplies for the remainder of the entire
year. I don't mean to enlarge on this
topic, but I think that the House will
probably do so when the proper time comes
for t.he consideration of the "inconven ience " - to adopt the interpretation of
the Minister of Mines - so strongly
suggested by the Solicitor-General of
the course which I apprehend the Government intend to pursue.
There is
another point to which I also desire to
call the attention of the House. It has
already been alluded to, but, to some
extent, the point has not been touched upon
in I he aspect in wl,ich I propose to address
myself to it. Upon the day of the assembling of Parliament. I saw a number
of men ill the Parliament-yard armed with
bayonets, and clothed in a military uniform.
I II M'e looked through Acts of' Parliament" I have looked for every possible
authority known to this colony, and I
found none which entitled those persons
to be there. They were neither police nor
were they volunteers; but I am informed
thnt they were sworn in as "olunteer~,
while in truth and reality they are fin
armed force, selected and brought together
by the sole arbitrary authority of Ihe
Govel'l1ment. No portion of the Volunteer
Act will apply to them; 110 portion of the
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Police Act will apply to them. I do not
know t.hat in this country we care about
military show for the mere sake of it; and
I venture to say that if allY one of those
newly-clad and remarkably spruce indi"itlullls had, either for the preservation of
order or for any other purpose, used his
weapon with fatal results, he would have
been guilty of murder. By what authority
do the Go\'ernment tell us that-" A small
body of men necessary for the immediat.e
purpose of garrison duty have been enrolled"? It is true that they are a small
botlyofmen-a ridiculously small body. If
necessary for garriso~ duty, I wonder why
the Governmeut have concentrated them
in Melboul'l1e. "Vhy was not a detachment sent to Portland, another to the
Heads, another to Geelong, another to
Warrnambool, and others to other part.s of
the colony? This force, consisting of 40
men aIL told, is, we are informed, a sPJaU
body of men necessary for the immediate
purposes of garrison duty. The whole
thing is ridiculous; but I venture to say
that if there was any necessity for calling
together a military force, and preparing
the colony for the emergency of war,
this House should have been cal!ed together for the purpose of doing it. It is
a small matter; 40 men are not manythank God thel'e are no more-and I apprehend that it will be a very long ti me
uuder the present regulations before there
are more,
But the whole thillg is
supremely ridiculous in itself. If it were
desired to call together an efficient body
of men for the purpose of defence, the
consent of this House should ha\'e been
asked,
These are small matters now;
years hence they will come to be of more
importance; and, if we silently allow
one invasion of the principles of responsible government to be mad:.>, we
know not where it may end. If the Government could enrol these 40 men, if
they could bring them into Parliamentyard as they did a few days ago, they
could have brought an armed force for
the purpose of suppressing popular opinion.
There is no limit to this. If it. is legal
to embody these men and bring them here
armed, it is legal to embody a much larger
number. I venture to say that the Government will find no authorit.y whatsoever for doing it. It is admitted, I
helieve, that thet·e is really no authority
for paying these men. I trust that
when the House hns to express an opinion as to the mode of tht!ir payment,
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it will also express an opinion as to
the levying of an armed force in tl1is
country without the authority ofParlia·
ment. I concur also with the observn.
tion5 of the honorable member for
Ararat as to some measures of obvious
necessity which might have been introduced into the GO\'ernor's speech, and
carried through this Parliament--measures
certainly of much more necessity than an
Educntion Bill, and which will be of much
more u(h~ant.age to the community. In
two successive sf'ssion~ there has heen introduced into this House a Bill to levy a
succession and probate duty. I believe it
is known that some very wealthy individuals in this colony are probably only
living on, in order that at the final juncture
the Government may have the opportunit.y
of taxing that wealth which has contributed yel'y little to the revenue of the
country. Although a Probate and Succession Duties Bill was introduced, by the
present Government, during last session,
there is not a word about such a Bill this
session. If the revenue be falling off, if
there be a necessity for increased ta.xation, why is a mensure of this kind not
introduced? I desire to refer to another
matter. I find a paragraph in the Governor's speech stat.ing that"The alarming defect.s in the Malmsbury reservoir that have lately come to light, render it
unadvisable to proceed at present with the main
works of the Coliban water supply s(:hcme j bllt
it is hoped that, before long, works for the
supply of water to the ('Olmtry districts generally
may be continued under proper supervision."
Is the House to understand thnt the Go.
vernment intend to discontinue the Coliban
water scheme, notwit.hstanding all the
money which has been expended upon it ?
Last session a sum of £100,000 was voted
fol' the purpose of carrying 011 the water
supply works, It is quite true that very
many obvious defects have been discovered
in the ~lalmsbUl'y reservoir, but there is'
no defect discovpretl in that reservoir, or
no defect discovered in t.he system, which, I
venture to say, was not known to the great
majorit.y of the members of the Government long before.
There has been no
new discovery. The only result has been
to manifest and make patent previous
discoveries, If there be manifest lind
patent defects, if there be alarming defects, in these works, that may be a very
good reason for having bettel' a.nd more
skilled supervision for the put'pose of remedying them, and carrying out the provisions of Parliament made during a
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previous session. But is the House to
understand that snddenly the Government
turn round and say-" 011, we can do
without the Malmsbury reservoir; we call
do without the whole of t.hat portion of
the Coliban scheme in which these alarm. ing defects have been found; we will
carry out the lesser works, and give water
as well as we can to the country districts" ?
If I apprehend aright., that is the meaning
of this paragraph in the Governor's speech.
I would ask tha Minister of Mines categorically whether the House is to understand that it is the intention of the GoYel'llment, because of the discovel-Y of
defects in the Malmsbury re::;ervoir, to
discontinue the prosecution of these
works? I suppose that the honorable
gent.leman will be good enough to tell the
House presently what the intentions of the
Government are; but I venture to say,
and I think honorable members will concur with me, that tile House is not prepared to allow the whole of these exten~ive
works-these surveys which cost so much
money, the whole of these aqueducts, and
the whole of the machinery for water
supply-to lie idle while some seconnary
mt-ans are adopted to supply certaiu
country towns with water. If it be admitted that the Coliban scheme can be
done without, tllen the House and the
country have bern led illto a most extravagant expenditme for no purpose
whatever .. It is ei ther necessary or it is
not,. ]f it is not, then we have wasted
millions of money not our own; if it is,
then it is the duty of the Government,
adlllinistering the affairs of the country,
to provide agaiust and remedy defects
which ha\'e occurred solely during the
tenure of office of some of the members of
the present Min i..;; try. I do not oesire to
offer any opposition to the address in
reply to the Governor's speech; indeed it
is too late to do so; but I have pointed
out cRdaiu matters to the House in erder
that afterwards, when they come to be
dealt witb in detail, no honorable member
who entertains views different from the
gentlemen who prepared the adnress may
be accused of having misled the Government as to his views ..
Mr. V ALE.- Sir, I think that the
Governor's speech is a very good one,
on the most npproved model.
Having
seen a little of the secret of making these
documents, I am not disposed to find any
fuult, from a Government point of view,
with the speech. It is a most convenient
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one; it means nothing, or it may mran
anything'. If it means unything, it means
this-" Gentlemen, be disobedient, and we
shall send you about your business, and
this is Ollr placard for the general election."
That is abou t all thn,t the speech does
mean, for I don't think for one moment
that the Government imagine they are
going to carry the measures which the
speech indicates are about to be submitted
to Parliament. I don't suppose that they
have the slightest expectation of carrying
them; but I do not complain that they are
about to submit them to Parliament. I
thin k it may be· a ,'ery prudent course so
to do. If they are measures which I
think meet the requirements and wishes
of the country, I shall be very glad to
express my opinion, in advance of the
general election, in favour of them; and I
think it may be a very great advantage to
aU parties concel'l1ed that the country
should h:we a definite, complete statement
of what the Government propose t.o do, on
the important-the main-questions referred to in the Governor's speech. I do
not go the length of certain honorahle
members on this side of the House who
have complained that the calling of' the
House together at this period of' its existence, for a short session, is an infringement of constitutional powers. I d·) lIot
raise the slightest objection to the course
which has been pursued; but I may have
a word or two to say, on this and on
another occasion, as to how far we bave
. the powet' to grant Supplies for the eomiug year. Possibly on that question I
may hold views different from those expre:;sed by some members on this side.
For my part I can see no justification for
the eomplaint that Parliament was called
together for the pllrpose of dealing with
the question of public education. I will
give the reason. Repeatedly during the
progress of this Parliament Governments
hu,\"e gone t.o the country, and have definitely and distinctly avowed that one of
the most pressing matters for public consideration was the tiuestion of public education. I may differ or 1 may agree with
the Government Bill on that question. I
shall agree with it if it be in a~cordance
wi th the views I have ent.ertained on the
subject; I shall disagree with it if it bo
different from the views I have entertained.
But, at all events, I shall be glad if the
Bill be placed before the country in its
completeness, to be tested on its merits,
because I am morally sure that even if we
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were to carry a Bill on puhlic education
in tllis branch of the Legislature it would
not pass through the other branch at presen t.. In that aspect of the matter, I
think it will be a very good thing if this
measure is submitted even to a moribund
Pal'liamen t; and I do not think there
would be any legitimate ground for complaint e"'en if t.here was accord between
t.he two branches of the Lpgislature on
this question, and if it was removed for
the time being from debatable topics by a
satisfactory settlement. Plenty of other
questions will crop up from time to time.
In reference to tlte amendment of the
'Wines, Epel', and Spirits Sale I';tatut.e~ I
do not believe that question will Le dealt
wit.h in the course of the present Parliament; but I think it will be a great advan··
tage t.o have a definite and dist.inct iSi;lue
submitted on the question. As to the
om;ssion of any prorn,ise to int.roduce a
:Mining on Private Property Bill, I acimit
that is one of those questions which a
Government would avoid if they possibly
could, even at a general election. I therefnre do not nnd allY fault with the Ministry
about that matter, I must say that I am
surprised at the paragraph in the speech
about the Coliban water scheme. I am
not so much surprised at the paragraph.
itself as at the fact that the Minister of
l\lines is still in office. I recollect the
question being put in a public school" Who was the king who sought to stop
the W{LVeS ?" and the answer was-" The
king can't do it." I venture to say that
when the Minister of Mines goes back to
Sandhurst he will be "Mr. Can't-do-itMackay" for the t.erm of his natural
existence. Trust,ing to those wlao flattered
him, the honorable gentleman promis~d
that the Coli ban water scheme should be
})romptly cal'J'ied ont; uut he has been
misled, as mnny others have been misled.
I don't mean to say that he or the
present Government are to be blamed.
There can be no doubt that Pari iament
was more unanimous in the initiation of
the proceedings in connexion with the
construction of water supply works, which
have involved the unprofitable outlay of a
large amount of capital, tlaan it has been
on any other public question. I shall be
glad if one of the proposals of the Government-made distinet.ly and definitely-is
to do that which they were asked to do
at the earliest stage of the proceedings,
namely, not to accept an unt.ested and
untried engineer, but send to India for a
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competent man of first-class qualificntiom',
without regard to cost. It is the refusal
of that request at the commencement of
our proceedings which has led to all our
difficulties. The only way to remedy the
present state of affairs is to take action in
th~t direction as promptly as possihle.
I
am aware that smaller works in the
neighbourhood of Castlemaine and Sandhur:-;t may be made a sort of apology for
efficient water supply. I believe it would
have been better if t.hose smaller works
bad been constructed in the first inst.ance
and rendered available, the Coliban scheme
being regarded as the complement after
the minor works had been made thoroughly
effective, but Parliament went in for the
great thing, after full discussion-a decision for which Parliament was as responsible as the Government fol' the tillle
being. I was not a member of the G 0vernment at the time, and therefore I am
not endeavouring to shirk any share of
the responsibilit.y. On this question successive Parliaments and successive Governments are really responsible. I will now
nd ,'ert to the question of how far we are
justified, as a dying Parliament, in dealing
with the Supplies for the forthcoming
year. It must. be remembered that already
we have passed A ppropriation Acts for four
years-for 1867, 1868, IH69, and 18iO.
I am not desirous of counting the first
year of the four, because the preceding
Parliament, for reasons well known, refll~ed to pass an Appropriation Bill, and
therefore it devolved upon the present
Parliament to c11rry fin Appropriation Bill
for that year. Bnt I think, if we look back
to the moti ves and oldects which our forefathers had in limiting the duration of
Parliaments, find in insisting, by their
continued course of procednre, that within
the power of the House of Commons there
should be every ye[Lr the absolut.e control
of the purse, as the only real and effective
secnrity that ample opportunity would be
given for the redress of grievances, we
find a good reason why the present Parliament should not legislate for the fiuances
of a period beyond the dn.y upon which it
can sit by Act of Parliament. I am not
going to assert that Parliament has not
the power to legislate for the finances of
a period beyond that of its own life. It
can do so if it choo:::es. So long as thirtynine members of this House are in accord
on t.hat point it can be done. I waive altogether any assel'tion of power and right. I
rely upon the bare fact, that our forefathers,
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in lnying the basis of an institution of
which ours is a copy, had in view one
principle, which cannot be diverged from
without risk to t.he liberties of the people.
It has been one continual practice to
secure the limitation of the existence of
Parliament, so that at fiLting periods, not
extending beyond that fixed by statute,
Members of Parliament should go back to
those WllO elect t.hem, and give an account of their stewardship; and, also, f01'
Parliament so to grant ~up]Jlies to the
Sovereign that the Sovereign is bound
to have every year a sitting of Parliament. If there is nothing to prevent the
House legislating for finance beyond the
131.h March, we could pass nn Appropriation Bill for the whole of next year.
And, if. there is nOlhing to prevent
us doing that, there is nothing to prevent us voting the annual Supplies for
the next three years, by which proceeding parliamentary institut.ions might
be rendered absolutely ineffective for the
whole of that period. I may be told that
the Constitution Act provides that Parliament shall be called together for a session e\'el'y year. And this provision might
be observed wit.hout any business being
done. Parliament might be called together,
and the 'form might be gone through of
deli vering the Governor's speech and
placing the mace on the table, but, this
done, the Governol' might re-enter the
otheL' Chamber, from Ilis waiting-room,
and, under the direction of his Ministers
and on their responsibility, dissolve the
House. I don't say that these things are
going to take place, but knowing as we do
that the inadvertence of t.hose who love
liberty has frequently injured the cause of
freedom, whilst the energy of those who
oppose fl'eedom has frequently furnished
tIle occasion for establishing a precedent
which has been the foundation for an
extension of liberty to those whose institutious we seck to copy, a word of warning on this suhject should not be regarded
as out of place. As to the specious plea
put forward for legislating for finance for
a period beyond our existence-the alteration of the financial year-with all the
1alk in it.s favour from a certain direction,
I don't believe that five members of this
House consider it to be worth one jot.. I
don't believe the occupants of the Treasury
l)enches nre so utterly foolish as to suppose
it to be worth one single sheet of foolscap
paper beyond the convenience which it
affords them of retaining their seats and
Mr. Val~.
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position as a Government without the
responsibilit.y of an earlier general elect.ion. I quite sympat.hize with thl'ir feelings in that regard. I don't find nny fault
with them for giving play to their feelings
if honorable gentlemen below me are disposed to afford them the opportunity.
Only, I say, don't put the issue on false
pretences.
Say, as you cnn say with
Iruth, that during the last five years there
have been sufJicient contest.ed elections,
general and otherwise, and that it is not
desirable unduly to ha~ten such proBut to say that it will be
ceedings.
. specially advantageous to make t.he financial year different from the natural year,
and that for this reason these proceedings
are adopted, is something which I can't
undel'stand. If the proposal were to make
our financial year correspond with the
I mperial financial year which commences
in April, such a proposal might be' advanced on the ground that we should then
be able to draw a comparison between our
accounts and tllose of the empire; but we
do not need this comparison. Our account.s do not in any way illterfere wit.h
those of the empire, and there is no reason
why we should seek to make them dovetail.
'We have accepted a far more
reasonable condition of affairs than that
taken by the Home Government in relation to the financial year. I may add tha.t
I consider very little good will be deri ved
from any declaratory resolution on the
part of the House, as t.o the period when
the Estimates should be placed upon t.he
table. If our se:-;sions ext.end, as they
have done for tllirteen or fourteen years,
over a period of eight or nine months,
Ministers of tile Crown, having to endure
all the trials, troubles, and struggles for existence, as well as all the necessary labour
of their offici al positions and private occupa.tions: will always seek to defer calling
Parliament together as Jong as they dare
do with due consideration to the majority
sitting behind them, and the minority
oppo~;jte.
Those will ever be the controlling powers. Alter the financial year,
and we shall have the same re~ult. As to
the millennium of silence referred to by
the honorable member who moved the
addl'es!'l, I may perhaps be permitted to
express the opinion that the honomble
memLer will be, before long, one of the
most gifted talkers in this Assembly.
However, time will show. I have noticed
that invariaLly the honorable memLer who
is continually asking othel' honorable
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members to be brief himself occupies a
large sharo of the time of the House. In
conclusion I may just call attention to tlle
uncertainty-I regard it as the almost unwise uncertainty-in which the Governor's
speech leaves us, as to the date in the next
year up to which the Government will
ask fOl' ~upplies. I think it would have
been but fair to inform t.he House that
Supplies would be asketl for a certain
period. I am aware that the Government
have only to ask to get ~upp1ies for as
long as they like next year. They have
at command the necessal'y number of votes,
and there is no l:tw to oeprive them of the
exercise of the right which those votes
gh·e.
Mr. BURROWE8.-I cannot allow this
occasion to pass without giving expression
to my feeling of dissatisfaction at the way
in which the Colihan water scheme is
dealt with in this address. I was never
more astonished than when I found the
suhject treated simply to a mere passing
allusion. The proceeding seems the more
surprising when we take into consideration
the promises which have been made ii'om
time to time to the House, and the fault
found by honorable gent.lemen now sitting
on the Treasury bench with a former
Government for their action in reference
to this question. A rumour has got afloat
recently that the reported damage to the
waterworks is a llIere dclusion-a snare
created with the view of protracting the
completion of the works. If this be so, if
it be thp. int.ention of the Government to '"
ignore the works in toto, the sooner we
are put in possession of the fact the better.
When the Chief Secretary aduressed his
constituents on the formation of the present
Government, he promised that the complet.ion of the waterworks should be one of
the first things to be attended to. There
was to be a report, and then the works
",ere to be proceeded with; but the recess
has passed, and nothing has been done.
I ask if the statement in the address is the
last we are to hear of this matter? I
have been peculiarly circumstanced in
reference to the question of water supply.
The district which I have tile honour to
represent is deeply interested in the completion of the works; my honorable cuI·
league is a member of the Government;
to that Government I have given a consistent support; and now I feel that confidence has been broken with me and my
constituents, and also with the countt'y.
I consider it my duty to state thus much
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from my place in the House. I feel thoroughly hurt, annoyed, and disappointed.
Mr. lVlICHIE.-There is one view of
the subject which has had prominent discussion this even in!!, in "which we must all
agree, namely, that it is on the whole very
objectionable for one Parliament to infringe
on the functions of another. 'Ye must all
be of one opinion on that head. At the
t:ame time I think that the Government,
having two courses before them, have
chosen that which will be recognised, from
a public point of view, as the wiser, and
certainly the more useful, if anything like
progressive legislation is to be secured.
There is no doubt that we might have
done what has been suggested by the honOI'able member for Ripon and Hampdenthat we might have proceeded to a dissolution immediately after the close of last
session, and so precipitated a general elect.ion with the view to have a new ParliallJent assembled early in the current year.
Mr. LONGMORE.-Now.
Mr. MICHIE.-] concede that. But
all who take that particular view mu~t be
constrained to admit that had that. course
been adopted there would have been no
time for the preparat.ion of measures to
submit to the new Parliament. Indeed I
don't think I am drawing an uncharitable
conclusion when I say that, had we proceeded to a dissolution, honorable members
who now complain that we did not pursue
that course would have said-" What are
you about; you cannot meet the new
Parliament with practical measures because
YOll have no time to prepare measures."
Although that view of the case may be
urged, it m"ay be said-"You are pursuing
an unconstitutional course in taking the
alternative." Now I at once join issue
with those who make that assertion. I
maintain that honorable members are
utterly wrong when they say that, by the
course 'we are taking, we are establishing
an obviously unconstitutional and da.ngerous precedent, by which is implied that
there is no precedent upon which our
course is founded. Honorable members,
if tlley search the journals of the House of
Commons, will find instances, both in triennial and septennial Parliaments, in which
the same course has been taken. The honOI'able member for Ripon and Hampden
endeavonrs to draw a distinction between
the case of a Parliament which has been
dissolved before completing its natural
term nnd a Parliament which expires by
efHuxion of time. But nothing can bt}
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·made of that distinction. Whnt right has
n Parliament, whether it dies prematurely
01' lives out its natural life, to take upon
itself the functions of a succeeding Parliament? If the argument is good as ngainst
a Parliament which expires by effiuxion
of time, it is equally good as against any
Parliament. What does it mat.ter whether
the life has a natural or unnatural termination? I think it will tax the ingenuit.y
of the honorable member to sustain his
position.
1\1:1'. LONGMORE.-My argument wns
that a Parliament which has passed three
annual Appropriation Bills should not
attempt to pass another.
Mr. MICHIE.-As the honorable membel' seems to have three annual Appropriation Bills on his brain, and cannot
possibly escape from that idea, I will proceed to give instances which will show
that he is wrong, unless he draws a distinction, in this matter of' Appropriation
Bills, between a triennial and a septennial
Parliament. I find that, in the reign of
George II., there was an eighth session
and an eighth Appropriation Bill in a septennial Parliament. What does the honorable member think of that? There are
what may be called magical numbers.
There may be something mHgicul in the
number three, as distinguished from the
number seven. But if you can pass eight
Appropriation BiGs in a septennial Parliament, is there anything so monstrously
unconstitutional or unnatural in passing
four Appropriation Bills in a triennial
Parliament? The Constitution Act tells
us that 1ye must hold one session in a year,
but I:tm at a loss to see that we cannot
hold two or more sessions; there is nothing
in the Constitution Act to the contrary.
In fact it is quite obvious that we can do
so. Now I find that in the closing session of the Parliament which lasted from
1714 to 1721, deseribed in the statute-book
as "the eighth session of this present Parliament," there was passed" An Act for
continuing the duties on malt, to raise
money for the service of tIle year 1722,
and fOl' transferring the deficiencies of a
late Malt Act to the land tax for the said
yenI'." This was If>gislating considerably
ahead. If we go from septennial to triennial Parliaments, we find that instances
of the same kind are numerou~. ''lIte
triennial Parliament which ht'gan in 1710,
and was dissolved on the ~t.h August,
1713, passed the hnd tax for the who!e of
the year 1713. What was that lut dealing
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with the functions of a Parliament which
met cOllsiderablv within the time for which
t hat Act was p~ssed? The like operation
took place in the septennial Parliament
which met in 1714, and was dissolved on
the 10th :March, 1721. That Parliamen t
passed yotes for the services of 7,000 men
for the year commencing the I st January,
1721, and ending the Jst January, 1722,
thus clearly overlapping the functions of
t.he sueceeding Parliament. Now I say
these are conclusive instances.
Mr. VALE.-Will the Attorney-G eneral
give us an instance of a Parliament elected
for three yeara passing full Appropriation
Bills for more than three years, or of a
Parliament elected fOl'seven years passing
full Appropriation Bills for more than
seven years? I am not asking the question
capt.iously. I have not been able to find
instances, 11l1d I have looked.
Mr. MICHIE.-The honorahle member
uses the term "full Appropriation Bill."
An. Appropriation Bill is simply an Appropriation Bill for the year in which the
session is held. The honorable member
seems to assume that there must be a full
Appropriation Bill for the year, but that
is by no means necessary. There is nothing
in the Constitntion Act to show t.hat it is
so; and, unless we are actually overlapping
the functions of another Parliament, the
contention founded upon the general proposition is of no force here. The instance
I have quoted, of a vote for an expiring
year, was passed ill an eighth sessioneight sessions being helt! in seven years.
Mr. VALE.-But it was only for the
military.
Mr. MICHIE.-T thiilk that inteljection
hardly worthy of the honorable member.
We Hl'e upon the functions of' Parliament;
and wltether the votes be civil or military
the powers of Parliament are eqllally
exercised, are equally exceeded or ob·
served. I submit that, in acting as they
have done, the Government have taken
the more cOll\'enient course. I will not
trouble the House with any observations
on the Coli Lan scheme, except to take
leave to protest against the somewhat Ul\handsome treatment of the honorable member for Ararat (Mr. McLellan) in singling
me ont as a shocking example among those
of my colleagues who had a. hand in those
works. Now I admit. t.hat I was an advocate for t.he construction of those works.
So was he, I think.
Mr. McLELLAN.-No fear.
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Mr. MICHIE.-At any rate, the great
majority of the House ,,'ere in favour of
the advancement of them. vYe were all
extremely sanguine with the honorable
member for l\Jandul':1ng (Mr. Sullivan),
who was then Minister of ~lines. as to t.he
highly henpficial results of the works. We
all hoppd the best from them. But while
I say that,· I must also say that, when
honorable member3 endeavour to fa:'iten
upon Ministers who are dealing with departments a personal responsibility for
these things, they know they are endeavouring to fasten tllat liability in a fashion
which they would repel with a sense of
exceeding injustice done to them were the
same process applied to themselves. The
llOllorable member fOL' Ararat has been in
office himself.
Mr. McLELLAN.-A very short time.
l\fr. MICHIE.-Had he been in office
longer, I am sure he would have had the
candcur to admit that great injustice would
be done if, while sufficiently occupied with
his own departmental duties, he were made
personally responsible for duties which
engineers and assistant engineers, as posses~illg exclusive knowledge on the subject, are intrusted to fulfil. I repel the
liability with the same feeling that the
honorable member would repel it himself.
I would say further that the honorable
member forgets that I have had no voice,
for a number of years, in the conduct of
these works; but had I held office, no
doubt, like the members of other Governments, I should have felt confidence in
the engineers who had the direction of the
works. We must and ought to assume that
the capacity of a professional man is
properly investigated before he is intrusted
\vilh so responsible a position; and, being
so intrusted, we should be very cautious
indeell before discrediting him-indeed we
should do tllat only on a clear case of inetriciency for his duties being made out.
""Vith respect t.o the recent and present
pLsi Lion of these works, I think my honoraule colleague, the 1\1 inister of Mines, will
be able to give fuller and more complete
information than I ca.n pretend to submit
to the considerat.ion of this I-louse.
MI'. F ARRELL.-As I was prevented
frum movillg an alteration in the clause
in the address relating to water supply, I
will take the opportunity of expres:-;ing
my uissent from that paragraph, and the
very great surprise with which I saw its
cOlillterpart in the Governor's speech, and
realized the force of it. It appears to me .
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to be an intimation from the Government
that the main works in connexion with
t.he Coliban scheme of water supply ha.ve
been postponed indefinitely. I ca,n endorse what was put forwaru by the
honorable member for Sandhurst (Mr. Burrowes): that when the residents between
Malmsbury and Sandhurst come to Ii now
the mealling of that paragraph, not only
will they be deeply disappointed. but thl'y
will feel bitter resentment, both agn.inst
this Ministry, whose action has tended to
destroy all hope of water supply, anu the
successive Ministries who have held office
during the past five years. I will ask
the House to glance at the history of those
works. In 1~65 the first loan of £500,000
was raised to provide for the supply of
water to Geelong, and to carry out what
is known as the Coliban scheme. The
works appeared to proceed salisfactorily
during the first two years; but ill the
beginning of 1868 it was found that the
funds were nearly exhausted, and that it
would be necessary to apply to Parliament
for authority for a further loan. About
that period the dispute with reference to
the Darling grant wus in existence, and no
legil:)lation on any subject could be carried
out. Consequently, the obtaining of this
loan was po"tponed for several months.
But in the following Septembel', the bone
of contention-the Darling grant-having
been withdrawn fI'om discussion, Padiament rapidly passed a Bill, authorizing a
loan for the completion of the Geelong and
Coliban works. Now it would have been
expected that the head of the then Government, knowing the delay which had
taken place-a delay of several monthswould have used more than ordinary
exertions to have this loan placed on the
market. But nothing of the kind was
done. It was not until ,January, 1869a period of four months having elapsedthat the loan was placed on the market.
A fllrther delay occurred before the contracts were c:alled for. They were not
called fOl', owing to the negligence of the
Government, until the close of the year.
I invite attention to this for the purpose
of pointing out that the head of the then
GO"ernment-the present Chief Secret.ary
-had a feeling of lukewarmness about the
works during the whole time they were
progl'essing, a feeling which has now gone
down to zero, and which leads us to
believe that t,lle wOl'ks will not he carried
out to completion within a dl'finite period.
It was necessary, in connexion with these
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Loan Acts, to place schedules of the works
to be carried out on the table of the House,
and to obtain the sanction of Parliament
to them. A schedule was so placed on
the table in 1869; and in that schedule
will be found an item providing for the
conveyauce of water to the town of Castlemaine and the surrounding district. The
Minister of Mines of that day had at his
disposal the money necessary for carrying
out that work. He declined to do so;
and in this Jear of 1870 we have a similar
schedule, slightly altered as to amount,
providing for the same work, placed on
the table and npproved of by the Assembly.
Considering that the money WAS available,
and also that the pipes for the purpose
were lying in the town of Castlemaine,
one would have expected from the present
Minister of Mines that he at least would
llave utilized the money and the pipes,
whereby-and I call the particular attention of the House to this fact-a revenue
would be nt once derivable, because the
Expedition-pass reservoir is full, and it is
not necessary for the Coli ban scheme, or
rather the CoIiban aqueduct, to be completed in order that the people of Castlemaine may have a pArtial, if not a full,
supply of water for domestic purposes. I
do not know how the Minister of Mines
can account for not having gone on wilh
these works, more particularly as a deputation from the borough council of Cas tIemaine waited upon liim, in reference to
the subject, two months ago. They are
as well acquainted with the history of
these works as any member of the House
or Minister Can be. They have watched
the works from their initiation, and have
anxiously looked forwnrd to theil' completion. They called upon the Minister
to carry out that which Parliament had
empowered him to do, and what does the
House think was the reply of the Minister ot' Mines on that occasion? I think
it was one deserving the censure of the
House, on variouR grounds. The deputation were made acquainted for the first
time with the fact that the Government
not only refused to carry out the resolution of the House, which it is their duty,
as the executive officers of the House to
do, but actually proposed to change the
policy upon which they obtained the loan.
The Miuister of Mines informed the deputation that the local bodies must take the
works from the Government on other
conditions than those on which Parliament
had voted the-money. Now I look upon
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that as a very seriolls matter. It is one
which demands the flttention of the Housf>,
and especially the flttention of those honorable members to whom we are accustomed
to look for advice on questions of constitutional USAge and parliamentary law. Is
any Governmeut at liberty not ouly to set
aside a resolution of t.he House, involving
the expenditure of alal'ge amount of money,
without consulting Parliament upon the
suhject, but also to initiate a separate and
new poliey in connexion with it? What
hnyc we been contending for in this House?
"Vhy the supremacy of the House in all
matters of finance. The memberd of this
House had to undergo the turmoil and
expense of a general election for the purpose of asserting their right to be supreme
in matters of fin9.nce. What does it matter
to the Honse who the body may be with
whom it has to contend--whet.her it be
the Legislative Council or the Executive
of the country? It matters not at all. It
is supposed that the Executive of the
country is responsible to Parliament, but
we know that such is -not the case. We
know that there was in existence, two
years ago, a Govel'1lment which was not
responsible to this House. And supposing
the Governor, in the exercise of his
undoubted right, should select. the whole
of his responsible advisers from the Legislative Council, there is nothing to prevent
his doing so, and supposing they followed
the precedent which will be established
now, if we do not prevent it, of diverting
or delaying money from the objects for
which it may be vot.ed by Parliament,
what will be the posit.ion of this House in
connexion with the matter? I put forward
this view merely to show the danger to
which we shall be exposed if the Government be permitted to set aside resolutions
involving a large expendit.ure of public
money which may be passed by this House.
Pas1:liug from that view of the question, I
would point out an equal, if not a greater,
danger which might a.rise. I look upon
the Coliban works as works of a national
The
and not of a local character.
expenditure alreacly incurred, the sum
that will be necessary to complete them,
the population of the districts to be supplied, all point to the Coliball works as
national works of magnitude. But other
works nre being carried out at the present
time, find it appears to me that, if the
Govel'llment call do what they contemplate
in reference to the Coliban works, there
will be nothing to prevent them doing it
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in connexion with the North-Eastern Railway. Suppose at the end of a couple of
years, when the contraQts for other sections of that line are let, the present railway loan is exhausted, and a further loan
of some. £300,000 or £400,000 is found
necessary to complete the works, a deputation were to come down from some local
body, say the borough council of Rilmore,
to ask the Government (who might have a
balance of £100,000 or £200,000 in hand)
to proceed with the works as far as Seymour, or some other town beyond, and the
Minister of Railways were to inform them
that the Government were not prepared to
go on with the works, and that the local
bodies must take and finish the line, what
would this House say? 1 don't think the
House would tole~ate for a moment any
interference on the part of the Government to prevent such works being completed. Now 1 cannot see any difference
between the two cases. The amount
necessary to complete the Coliban scheme
will bring up the cost of those works to
£1,000,000. 1 have drawn attention to
the danger to be apprehended from the
Government being permitted to assume
the position which they have done in the
present case, and now 1 ask what justification have the Government for their
course? What are the defects of which
we have heard? The only tangible defect
with which we have been made acquainted
is the leak at the Malmsbury dam. The
construction of that dam cost, in round
numbers, less than £100,000; and no portion of it is damagAd in any degree save in
the neighbourhood of the outlet pipes. We
have it on authority that the most expensive mode of repairing the defect will be
by cutting down the embankment from the
top, making it perfect again, and putting
in outlets of a better character. The
portion of embankment which will have to
be taken is not one-fortieth of the length
of it, so the cost will be about £2,500.
But admitting that tile cost will be
£1 0,000-1have seen a statement that it will
cost £30,000, but 1 don't think that possible
-1 hold that it was the duty of the Government to have incurred that expenditure.
There the greatest blunder of all has been
made. The Government should have proceeded to stop the leak as well as they could.
They stopped a leak almost as threatening at Stony-creek reservoir some months
ago, and, if the same energy had been
displayed in the case of Malmsbury, engineering skill sufficient to l1ave coped
E
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with the difficulty could have been founel
in the colony, and for an expenditure of
£10,000 works which haye cost £600,000
or £700,000, for which we pay interest to
the amount of £30,000 or £40,000 per
annum, would have been prevented from
remainin~ unproductive. vVith the money
in hand available from the schedules of
works which have passed this House, the
Minister of Mines could have completed
the aqueduct from the Malmsbury dam to
the Expedition-pass reservoir, andarevenue
would then have been derivable from the
supply of water, for mining and also domestic purposes, to Castlemaine. These are
some of the reasons why I have considered
it necessary to express not only my dissent
to, but also my deep dissatisfaction with,
the action of the Government in dealing
with this matter. Before I sit down, I
must refer to a subject that has been
mentioned once or twice here this evening;
and that is the position occupied by the
Minister of Mines himself. vVhen that
honorable gentleman was thanking his
constituents at Sandhurst, in April last,
for re-electing him unopposed, he told
them, as we have heard this evening,
that "his public character on Bendigo
was bound up in the carrying out of
the Coliban scheme," and that "if he
could not induce the Government to
carry that out, he could remain no longer
a member of it." But the Ministry, of
which the honorable gentleman is a member, have introduced into the address in
reply to the Governor's speech, a paragraph to this effect" We regret to learn that the alarming defects
in the Malmsbury reservoir that have lately
come to light, obviously render it unadvisable
to proceed at present with the main works of
the Coliban water supply scheme."

Now 1 ask the Minister of Mines to compare the one statement with the other.
Does he think that, under the circumstances, it would not become him better
to take a seat behind Ministers than
continue on the Treasury bench? In my
opinion he ought not to sit on that bench
while such a paragraph as this appears in
the address in reply to the Governor's
speech.
The Minister of Mines, it
appears, thought he would have to "induce" the Government - he had some
misgivings that they would require to be
induced-to carry out the Coliban schf'mc ;
it appears that he has not been able to
induce t.hem; and it would appear from
the paragraph in th~ address that his
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presence on the Treasury bench is not
likely to conduce to the carrying out of the
scheme. "\Vhen the honorable gentleman
was not a Minister he made the most sensible and pertinent remarks in connexion
with this subject. On one occasion he
stated that the outlet works at the Barker'screek and Expedition-pass reservoirs were
works "of pressing necessity;" and he
went on to speak of the importance of
speedily completing the other works required for the utilization of the Coliban
water. It would appear that while the
honorable gentleman, as an ordinary member of the House, couid make these sensible
and pertinent remarks, as a Minister" of the
Crown his mouth is closed. He has not
been able to induce the Government to
carry out the Coliban scheme; on the contrary, the Government ha,ve done all that
in them lies to shelve the scheme indefinitely. I now leave the Minister of Mines
to make the best reply he can.
On the motion of Mr. MACKAY, the
debate was adjourned until the following
day.
The House adjourned at half-past ten
o'clock.

LEGISLATIVE ASSEMBLY.
Wednesday, November 2, 1870.
Wines, Beer, and Spirits Sale Statute Amendment Bill-Compensation to Discharged Officials-Regulation of Mines
Bill-Address in Reply to the Governor's Speech-8econd
Nij[ht;s Debate-Supply-The Boy A~ams.

The SPEAKER took the chair at ha Ifpast four o'clock p.m.
WINES, BEER, AND SPIRITS SALE
STATUTE AMENDMENT BILL.
Mr. MICHIE presented a message from
His Excellency the Governor, recommending "that the fees and the fines or
imposts provided for in a Bill for the
amendment of the vVines, Beer, and
Spirits Sale Statute lR64 be appropriated
in accordance with the provisions thereof."
The message was ordered to be taken
into consideration next day.

COMPENSATION TO DISCHARGED
OFFICIALS.
Mr. MACGREGOR called the attention
of the Minister of Mines to the claims to
compensation of employes in the "Vater
Supply department, whose services were
dispensed with during the years 18E8 and

Discharged Officials.

1869. In February, 1869, the present
Chief Secretary, when making the financial
statement for the year, said that the supernumeraries were, in his opinion, quite as
much entitled to compensation for loss of
office as any other officers of the service
who had been a long time in it, and he went
on to say that provision had been made on
the Estimates for the year for the purpose
of giving sllch compensation. In reply
to a question pnt, the following month, by
the honorable member for Williamstown,
that statement was substantially repeated.
In December, 1869, the honorable member
for Mornington, in the absence of the honorable mem bel' for Richmond (Mr. Francis),
asked the then Minister of Mines (Ml'. J. T.
Smith) whether it was intended to grant
compensation to officers in the department
of Water Supply who had received notice
of reductioll? The reply of the Minister
was that he found it had been the practice
to compensate reduced officers whether
they were under the Civil Service Act or
not, and the practice would be applied to
the "Yater Supply department. . No objection to this proceeding was offered by any
honorable member present; it appeared to
be understood that compensation would be
given to those persons whose services were
dispensed with previous to this statement
being made to the House. In the Railway
department, persons who had been only
casually employed, such as labourers, had
received compensation. This being so,
he (Mr. Macgregor) thought it only fair
that officers in the Water Supply department, who had been suspended during the
two years named, should receive the
same consideration as other public officers
whose services had been dispensed with
under the same circumstances. He begged
to ask the Minister of Mines whether it
was intended to pay such compensation to
the parties referred to ?
l\fr. MACKAY requested that notice
might be given of the question.
Mr. MACGREGOR gave notice accordingly.
REGULATION OF MINES BILL.
Mr. MACKAY moved for leave to
introJuce a Bill to provide for the regulation and inspection of mines. Although
it would be unnecessary for him, at this
stage, to enter into a detailed statement
of the contents of the measure, he might
mention that there was one feature to
which the attention of honorable members
should be specially directed. The Bill
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provided that the mere occurrence'of an
accident in a mine should be prima
facie evidence of neglect on the part of
the proprietors of the mine, and that the
onus of disproving t.he charge of neglect
should rest upon them. The Bill was
founded on the Imperial Act 23rd and
24th Victoria, c. 151. He did not propose
to deal with such mines as coal and iron
mines, because at present the colony had
no mines of that description. But it was
a question for those honorable gentlemen
who were acquainted with mining whether
one principle containod in the Imperial Act
for regulating coal and iron mines should
not be adopted here. He referred to the
principle of driving two shafts. Such a
precaution was not needed in ordinary gold
workings, but in the case of such sin kings
as those at Ballarat, where dangers almost
as great as those to be encountered in
ordinary coal mines had to be guarded
against, it might. be desirable to require
that two shafts should be sunk. He was
aware that it was the practice of large
companies who carried on their workings
systematically to provide two shafts; but
this was not done by companies who conducted their operations economically, or,
to speak with more correctness, pat'simoniously. Therefore it would be a question
for honorable gentlemen who understood
these matters to say whether it would not
be well to make imperative the sinking of
two shafts in all cases.
Mr. WRIXON seconded the motion,
which was agreed to.
The Bill was then brought in, and
read a first time.
ADDRESS IN REPLY TO THE
GOVERNOR'S SPEECH.
SECOND NIGHT'S DEBATE.

The debate on Mr. Ramsay's motion for
the adoption of the ad.dress in reply to the
Governor's speech (adjourned from the
previous evening) was resumed.
Mr. LANGTON.-I desire to offer a
few remarks in reference to the financial
question which has been brought before
the House on this occasion. The honorable member fOl' Geelong West (Mr.
Berry) and the honorable member for
Ripon and Hampden both object that it is
not consistent with the practice of the
British House of Commons, which we
inherit, to pass more than three annual
A ppropriation Bills in a triennial Parliament. That position has been stoutly
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resisted both by the Attorney-General
and his learned colleague; and I must
confess that, while I don't feel at all in a
position to d.ogmatize on such a question,
I am not clear upon the matter. I have
a sort of feeling that there is a substratum
of truth and a great deal of force in the
arguments adduced by honorable members
who have spoken from the Opposition
benches. I have listened carefully to the
remarks which llave come from the
Treasury benches, for the purpose of ascertaining whether there is any precedent
for such a proceeding. We hn,ve been
favoured with three-one by the SolicitorGeneral, and two by the Attorney-General.
The Solicitor-General told us that, in 1857,
the Imperial Parliament passed two Appropriation Acts. Technically that is
perfectly true, but, owing to the way in
which the honorable and learned gentleman sought to use it, the fact had no
relevancy to the point in dispute, because
the question is not whether Parliament
can pass three or four Appropriation Acts,
but whether a Parliament elected for three
years should anticipate the functions of
its successor, and furnish Supplies to the
Crown for a longer period than three years.
The numbel' of Appropriation Acts, I apprehend, is a matter of small consequence.
The question is whether we go beyond our
functions, and render it possible for a
Ministry to dispense with the attendance
in Parliament of our successors for the
first year of their existence.
Mr. WRIXON.-Perhaps I may be
allowed to say that what I called attention to was not merely the fact that two
Appropriation Bills were passed in that
year, but that the first Appropriation Bill
-the one passed in March-provided for
a period of one year, although the Parliament was immediately to be dissolved,
and the new Parliament to be called together in July. The argument I sought
to found upon that fact was. that if a
Parliament about to be dissolved was
entitled to vote Supplies for a year, and
thus overlap the period in which the new
Parliament came into existence, it could
not be objectionable in this Parliament
voting Supplies sufficient to carryon the
Government for a much shorter period.
Mr. LANGTON.-The honorable and
lea.rned gentleman has not mended his
position in the least degree. He is wrong
in his facts. That first Appropriation Act
was not for the year. It was a vote
on account, as appears Qll the face of it.,

52

Governor;$ Speech.

[ASSEMBLY.]

When the Ministry were questioned on the
subject, they stated that it contained no
more than four months Supplies, and in a
subsequent debate which took place on the
topic, Sir Stafford N orthcote, alluding to
this case, and to the instances of 1859 and
1848, when similar votes were passed, said
they were referable to a principle wellknown and continually recognised.
"The truth was," he observed, "that in all
those three cases the ground on which the votes
were given on account was one not of convenience but of principle. When the House of
Commons was about to be dis sol veil it would be
obviously very improper for the House to proceed to vote all the details of the expenditure
and commit the country to their views. That
was a duty which should be reserved for the
new House of Commons which was to be elected.
He understood, therefore, that the principle on
which the votes on account were taken in 1857
and 1859 was simply that, as the House was
about to be dissolved, it was necessary that the
settlement of the expenditure should be left to
the following Parliament."
That was the reason that two Appropriation
Acts were passed in the year 1857. The
Parliament about to bedissolved, and which
was dissolved in March or April, provided
four months Supplies, to enable the Government to tide over the period of the general
election, and the new Parliament afterwards passed a regular Appropriation Act
for the service of the year; so that, in this
case of 1857, there is nothing at all relevant to our present position. If it be conceded that this Parliament is very near
the end of its existence, that it would expire by efflux ion of time in March next,
that it has held three full sessions, and
pa!:!sed three annual Appropriation Bills,
it would seem that the principle enunciated
by Sir Stafford N orthcote would apply to
this case. But if at present we were to
vote Supplies for the whole of 1871, is it
not perfectly clear that the services of the
new Parliament might be dispensed with
hy the Ministry for the whole of 1871 ?
If the Chief Secretary follow the practice
which he has almost invariably followed
since he has been in office-the practice of
not calling Parliament together until after
the period when the Supplies already votcd
have expired, until aftet· the year has begun, and before any Supplies for that year
are available-the new Parliament to be
elected would not be required to meet until
January or February, 1872. Whether it
is constitutional or not to sanction a practice
of this kind, I don't pretend to say. It
is exceedingly difficult to determine that
question, but everyone mllst agree with Sir
.J.1[r. Langton.
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Stafford N orthcote that it is highly improper for an expiring Parliament to anticipate the legitimate function of its Sllccessor
in this way, or for the Government to attemptto obtain Supplies which would enable
them to dispense, for a whole year, with the
services of a Parliament which they ought
to call together at once. Going back for a
long period in English history-even to a
period antecedent to that of Charles I.we find it almost recognised as one of the
settled principles of parliamentary &overnment in EnO'land that there should be
annual sessio~s. Why the chief ground of
complaint against Charles I. was that he
governed the country without a Parliament
-that he dispensed with the annual
attendance of the knights and burgesses
in - the House of Commons. That was
one of the grounds upon which the Long
Parliament took authority from him. Undoubtedly, for some considerahle period,
Parliament did not meet as regularly as it
did in former times, but I believe it is
impossible to point to a single year, during
the last 150 years, in which there has not
been an annual session, and an annual
Appropriation Act. I may be told that, in
this colony, the difficulty is obviated, and
the question set at rest, by an express provision in the Constitution Act that there
shall be a session of Parliament every
year; but I am not aware that any penalty
at.taches to the violation of that provision,
nor do I see any way in which a Ministry
who happen to possess a large majority in
the House could be inconvenienced, in the
slightest degree, in setting the Act at
defiance.
Mr. MACPHERSON.-Has a Ministry
ever set aside any Act?
Mr. LANGTON.-We have seen instances of the kind. We have seen taxes
levied, and taxes remitted, without the
authority of Parliameut.
Mr. FRANCIS.-No.
Mr. LANGTON.-I believe it is a
matter of fact that, at the present time,
there is at least one petitioner to this
House who holds a judgment of the
Supreme Court for a sum of money which,
by virtue of some Act of Parliament, he is
entitled to receive, and that the Government, up to this time, have refused to recognise the authority of the Act of Parliament, and object to pay the money.
'Ve need not go very far for illustrations
of the fact that it is quite possible for a Government, backed by a majority in this
HOUSJ, to disregard the provisions of the
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Constitu tion Act and do without a Parliament for a long period. As to the case
referred to by the Attorney-Generalthat of the Parliament elected in 1710
passin g, in 1713, a Ian d tax for the whole
of that year, I may observe that the honorable and learned gentleman seems slightly
confused between a Land Tax Bill and an
Appropriation Bill. The question of the
power of Parliament to impose temporary
or permanent taxes is not raised-indeed I
should not be disposed to question the authori ty of the House of Commons to im pose temporary or permanent taxes-but supposing
the Attorney-General to be right in the
inference which I apprehend he draws that
the Honse of Commons which was dissolved
in 1713 passed the Appropriation Act for
the whole of that year, what does that
prove? If the honorable and learned gentleman had looked a little further he would
have seen that that Parliament did not come
into existence until November, 1710; that
Supplies for the whole of the year 1710
were voted by the previous Parliament;
and that the new Parliament began its
functions by voting the Supplies for 1711,
and that it afterwards voted the Supplies
for 1712 and 1713. It passed three A ppropriation Bills, as we have done. That is a
fa.ir precedent. The other case mentioned
by the Attorney-General was that of the
Parliament which met on the 17th March,
1715, and was dissolved on the 10th
March, 1722. It would seem, from the
statutes, that eight Land Tax Bills were
passed by that Parliament: It is not
equally clear that that Parliament passed
eight Appropriation Acts. In the list of
Acts passed in t1:Ie third session of that
Parliament, no Appropriation Act is mentioned, and, at the close of that Parliament,
the following most explicit statement was
made by the Speaker on presenting the
Appropriation Bill to the Sovereign : "Most Gracious Sovereign,-This is the seventh
year in which your Majesty's faithful Commons,
without burthening your people with any new
or unusual taxes, have readily and cheerfully
granted to your Majesty the necessary Supplies."

This was on the 7th March, 1722. On
that day Parliament was prorogued to the
15th March, and in the interval (namely,
on the lOth) was dissolved. Therefore it
is not clear that eight Appropriation Acts
were passed by that Parliament.
Mr. MICHIE.-This is the third year.
Mr. LANGTON. -But if we vote
Supplies for the whole of 1871 we can
scarcely say that we are dealing with the
third year.
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Mr. MICHIE.-That is not suggested.
Mr. LANGTON. - In the present
position of things it appears to me to be
absolutely necessary that this Parliament
should vote some Supplies for next year,
but I wish to prevent the possibility of
this being drawn into a precedent, because
if honorable mem bers sanction the principle
that a Parliament just about to expire may
enable the Government to avoid calling
the next Parliament together for the first
twelve months of its existence, they will
be virtually using a weapon which can
be employed at any time for the purpose
of destroying parliamentary government
altogether. Therefore I say the House
ought to take care what course it pursues
on this occasion. It appears to me that
'there are several ways of accomplishing
what is necessary. If we were to do as was
done by the Imperial Parliament, which
was dissolved early in 1857 - vote some
months' Supplies on account, and leave the
completion of the Supplies for the first half
of next year to the new Parliament-we
should distinctly recognise the principle
that, beyond providing for the immediate
exigencies of the public service, we have
no right whatever to anticipate the functions of our successors. I trust that some
course of that kind will be pursued on the
present occasion; and thus we shall avoid
setting up a precedent which would possibly be used in the most dangerous way
in the future. I think I have said sufficient to show that the Attorney-General,
when he declared that there was nothing
in the Constitution, and that he thought
there was nothing in the history of Parliament, to show that an Appropriation
Bill should be only for the year, was
speaking more as an advocate than as the
counsellor and adviser of his colleagues
and honorable members in this House. It
appears to me clear that it is one of the
recognised principles of parliamentary
government in England that the Crown
shall be compelled, year by year, to consult the representatives of the people not
only for the purpose of getting Supplies
from them, but to see if the representatives
of the people have any demand to make
upon the Crown before those Supplies are
granted; and therefore I think the history
of Parliament, in so far from not furnishing us with anything of the kind, abounds
with proof that that is the true principle in relation to appropriation which
has been in force in England from time
immemorial.
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Sir J. McCULLOCH.-Mr. Speaker,
the honorable member who has just resumed his seat has been fighting a shadow
raised by himself. The honorable member
urges that the House ought to be careful
to guard against putting the Government
in a position whereby they might avoid
meeting Parliament during the year 1871,
at the same time insinuating that the
Government might do this if Supplies were
granted for an entire year. Why the
Government have never submitted such a
proposition to the House. I stateu at the
close of last session, and in so stating I
thought I was making a concession to the
views of the honorable member for West
Melbourne (Mr. Langton), and those who
think with him, that the Government
would meet Parliament towards the close
of October, for the purpose of asking for
Supplies for the first six months of 1H71,
preparatory to making a change in the
financial year. The Government are now
only fulfilling that undertaking, which was
accepted by the House at the time, without objection. This Parliament does not
expire until the 13th March next, and is
perfectly entitled, even according to the
opinions of honorable members opposite, to
vote Supplies up to that date. Now, in
view of a change in the financial year, we
ask for Supplies for the first six months of
1871, and we propose that the general
election shall take place in sufficient
time to enable the new Parliament to
meet, and to allow us to submit to the
House the scheme of finance for the year
1871-2, before the 1st July, 1871. In
asking for Supplies for the fil'st six months
of next year, we ask for Supplies for only
three months and a half beyond the time
for which the present Parliament is elected;
and of that time two months will have
to run when the new Parliament meets, so
that practically the Supplies which the
House will grant will be for only six weeks
beyond the expiration of the present Parliament. This being 80, why need the
honorable member for West Melbourne be
ill such a state of alarm as to the privileges
of Parliament, and the rights of the people
being interfered with? If the Government were to ask for Supplies for an
entire year, there might be some ground
for apprehension. But we ask for Supplies for only six months, and during two
months of that time the new Parliament
will be in session, and will be in a position,
if it please, to alter or revoke the resolution of this Parliament. I think it is mere
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waste of time to discuss a question of this
kind. There is no doubt that, in the case
of the Parliament referred to by the honorable member for West Melbourne, the
provision made for the expenditure went
beyond the term for which the Parliament
was elected; and that, it seems to me, is
the whole point that we have been discussing during the past two nights. We
are only asking for the same· thing, and
that to the most limited extent possibleindeed only to cover the period necessary
to allow the country to elect a new Parliament in sufficient time to deal properly
with the finances for the year commencing
on the 1st July, 1871. Therefore I think,
so far as the discussion on that part of the
address is concerned, it might now be
considered disposed of. I believe honorable members generally admit that there
is nothing whatever in the objection which
has been raised.
The honorable and
learned member for South Bourke has
stated that the Government have exceeded
their duty in taking the precaution to
provide some sort· of defence under the
peculiar circumstances in which the colony
is placed. The honorable and learned
member may have no confidence in the
Government--I dare say he has not-but
I trust the House. and the country will
ever repose sufficient confidence in any
Government which may be in power to
justify them in taking what steps may be
necessary on an emergency with regard to
such an important question as the defence
of the colony. In what position was the
country placed? The Imperial Government had withdrawn their troops when
we received the intelligence of a war of
the most horrible and disastrous character
having broken out in Europe. Under
such circumstances, were not the Government justified in taking such measures as
were in their power to provide for the
defence of the colony, in doing the best
they could with the means at their disposal, and even in going beyond the steps
which, on ordinary occasions, would be
taken by a Government? When the question of the defences is discussed the Government will be able to satisfy the House
and the country not only that they were
justified in taking the steps they have
done, but also that the defences are
already in a better position than they have
been at any previous period of the colony'S
history. How then can blame attach to
the Government? I conceive we would
have been blamable if we had not taken
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the steps we have. If we had adopted
no measures at all, if we had permitted
the Imperial troops to leave without seeking to provide any substitute whatever, if
we had made no effort to place the armament at our disposal in positions where
it could be used, and used effectively,
the honorable and learned member for
South Bourke might have had some reason
for blaming the Government. But, under
all the circumstances, I think we were
perfectly justified in incurring the small
expense we did, depending upon the approval by the House of our course of
action. With regard to the question of
education, it has been charged upon the
Government that we are not in earnest in
this matter, and that we have no expectation
of carrying the Education Bill mentioned
in the speech. Our measure is ready)'and
will shortly be submitted to the House. If
honorable members consider that they do
not sufficiently represent the country on
this particular question, and refuse to pass
the measure, it will be for them to adopt
that course. But it will be the endeavour
of the Government to carry through the
Bill as speedily as possible. In my address
at the last election I indicated the views
of the Government on the education question, and the mode in which they were
prepared to deal with it. I stated that a
proper system of State education could be
secured only" by the State paying for a
system of secular education, about which
there is no diversity of opinion, and interposing no obstacle to the various denominations imparting religious instruction out of
school hours." That is what the Government intend to adhere to in their Bill.
The Government propose that the education which the State imparts, or towards
the cost of which it contributes, shall be a
secular education. I have a few observations to make with regard to water supply,
which, I think, is now the only question
to be disposed of. Noone can more deeply
regret than I do the large amount of money
which has been, to a considerable extent
as I think, improperly expended in connexion with the construction of waterworks. Towards the close of last session,
the honorable member for Geelong West
(Mr. Berry) urged upon the Government
the necessity for a thorough and searching
investigation into the manner in which
these works have been carried out, with
a view to ascertain whether some other
steps should not be taken to secure for
the country the full value of the money
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. expended. I undertook, on behalf of
the Government, that such an investigation should be made, and a board was
appointed for the purpose immediately
after the prorogation. That board furnished a report which satisfied the Government that it was their duty to the House
and the country to make an entire change
in the management of the waterworks.
They felt that they would not be justified
in expending another pound of money
under the then management, and I believe
honorable members will appreciate that
feeling when they come to consider the
report of the b@ard which will be submitted to them in a day or two. The next
question which arose was whether there
was any man in this country to whom the
Government would be justified in intrusting the carrying out of the works. After
due inquiry we found there was not. The
course we then took was to uddress a letter
to the Governor-General of India, with
the view of ascertaining whether a really
good and competent man in connexion with
water supply could be induced to come here,
for a limiteu period at all events, to give
us the information on the subject which
we have not had up to the present time.
Honorable members must regret-as a
member of the Government by whom this
scheme was initiated, I regret for onethat that course was not adopted before
the works were commenced. Had we
possessed fuller and more reliable information than we had at our command, the
result would have been a considerable
saving of money, and a scheme in which
we would have had greater confidence.
Under these circumstances we have
thought it our duty to postpone further
action with regard to the Malmsbury
reservoir and the other main schemes
until we have ascertained whether an hydraulic engineer, such as we need, can
be obtained from India or elsewhere.
By the next mail, or the following,
we will have an answer on the subject, and during that interval no great
inconvenience can be occasioned even to
the particular districts affected by the
postponement of operations. I admit, at
once, the injury that Castlemaine, Sandhurst, and other places have sustained by
the delay in carrying out these water
schemes; but is it not much better that
there should be this further delay, in order
that the schemes may be put on a right
footing, than that we should IrO on in a
state of uncertainty? Would honorable
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members have felt justified in continuing
this large expenditure under the circumstances under which it had previously been
carried out? I am sure, after they have
read the report, they will say they would
Dot. With regard to some of the details
of the water schemes-the supply of Castlemaine, and it may be Sandhurst, and
the completion of certain works at Geelong
-the Engineer-in-Chief has consented at
once to put his services at the disposal
of the Government, in order that the places
named may be supplied with water as
early as possible; but he would not undertake, and we did not feel justified in asking
him to undertake, the charge of the other
works, considering the large responsibility
at present devolving upon him. However, it
appears to me that this question of water
supply can be far better discussed when
the report of the board is laid before the
House. In the absence of that report,
honorable members are placed at a disadvantage in dealing with the question.
MI'. SULLIVAN.-I think it is to be
regretted that honorable members have to
discuss such important qnestions as finance
and water supply to some extent in the
dark. But it can scarcely be otherwise
when the basis of the discussion is a
Governor's speech, which is full of the
usual generalities. My honorable friend,
the Chief Secretary, appears to display an
anxiety that the water supply works should
be gone on with, aud yet, in the address
in reply to the Governor's speech, the
Coliban scheme is practically thrown on
one side. That is the inference to be
drawn by the common reader from the
following passage : " We regret to learn that the alarming defects
in the Malmsbury reservoir that have lately
come to light, obviously render it unadvisable to
proceed at present with the main works of the
Coliban water supply scheme."

To make the matter still more delightfully
obscure, these words follow : "We hope that, before long, works for the
supply of water to the country districts generally
may be continued under proper supervision."

Now what is this "proper supervision?"
The reason announced for the delay in
prosecuting the works-and, without wishing to challenge the veracity of the Chief
Secretary, I am inclined to think it is not
the sole reason-is the desire to obtain an
hydraulic engineer from India. Now it
must be recollected that this scheme of
'Water supply was initiated in consequence
of the report of a select committee appointed by this House. That committee
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took a large amount of evidence, almost
every engineer of any experience in the
colony was consulted, and it was on the
information so obtained that the report
was based. Now Indian engineers act
according to fixed principles, a knowledge
of which may be acquired as well in Victoria as in India, France, or elsewhere.
A knowledge of hydraulic engineering is
not peculiar to India, and I predict that,
owing to the formation of this country,
this engineer who is expected from India,
no matter how well qualified he may be,
will have to learn his husiness when he
comes here. For my own part, I believe
that we have, in this colony, men quite as
capable of carrying on the works which
we require as any engineer who may come
from India; and I say this with a full
appreciation of the important works constructed, under the direction of Colonel
Baird Smith and other able men, on the
Jumna and elsewhere, in that country.
Why the thing which I dreaded most when
the water supply scheme was initiatedthe construction of earthworks in the
centre of running streams-has proved a
great success. Those streams run ordinarily with great power, and this year
with a power unequalled, perhaps, for
twenty-six or twenty-seven years, and yet
the works have stood firm in the very
weakest part of their formation. Why
then should the waterworks be condemned
because of an isolated defect? As well
might the railway engineers be blamed
for the railway between Sandhurst and
Echuca being placed under water by the
recent floods. Will anyone blame the
railway engineers for not anticipating such
a high level of water? Why then should
the water supply works only be selected
for the obloquy of failure? I don't understand it. No adequate reason has been
given. And what are these enormous
defects? Is any man prepared to say
there is a radical defect in the construction
of the work, or in the idea? I admit that
defects may be found in the details; but
how could absence from defect in detail
be calculated upon in a scheme embracing
the selection of gathering grounds for
water, the construction of earthworks to
conserve that water, and the conveyance
of' the water by various channels to given
locali ties, and its distribution there? I
admit that in the inception of the works
there were mistakes, and also extravagancies in management, for which I am
willing to take my share of blame; and
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yet I say that the ground of complaint
after all resolves itself into a mere error
of judgment. Considering the scale and
magnitude of the works, there have been
no more mistakes than have occurred in
connexion with other works constructed
in the colony. Honorable members no
doubt recollect, when the Yan Yean was
in course of construction, how the scheme
was ridiculed, the reports pro and con. that
were sent in, the predictions that were
made as to the amount of evaporation and
absorption, and the impossibility of gathering sufficient water for Melbourne. The
same thing went on that has gone on with
respect to the Coliban scheme, and yet
what is the result? The Yan Yean, as a
water supply to this city, has proved a
magnificent success. The benefit it has
proved to Melbourne is not to be reckoned
by pounds, shillings, Rnd pence-it is absolutely incalculable. You cannot estimate
the value of the Y an Yean simply by
the revenue which it has yielded. The
good it has done in extinguishing fires, and
in the promotion of cleanliness and the
sanitary improvement resulting therefrom
is something which cannot be counted by
pounds, shillings, and pence. J must tax
my honorable friend, the Chief Secretary,
with a little bit of inconsistency with reference to waterworks. It is proposed to
finish the Geelong scheme; well, what is
the difference between the Geelong scheme
and the other scheme? Is there any difference in principle between the dam at
the Stony-rises, or the gathering ground
of the creek. or the laying down of pipes
to Geelong, and the gathering ground at
Malmsbury, and the laying down of the
pipes which may be necessary to carry the
water to the north? What is the distinction? If we have men capable of
carrying out the one work, we have men
capable of carrying out the other. I
am not aware of any difference in principle between the two works. Having
paid particular attention to the matter
from the commencement, and having repeatedly visited the works, I say that I
do not know that the engineering skill
and knowledge of hydranlics which will
enable men to complete the work from
the Stony-rises to Geelong is not sufficient
to enable them to complete the works from
Malmsbury to Sandhnrst. It is a mere
fallacy to suppose that we have men capable of carrying out one branch of the
works and not the other. Admitting that
there has been extravagance-that more
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money has been expended on the works
than was originally intended-is that any
reason why we should not go on with
them? Is it economy or wise policy,
after having expended a large amount of
money on one of these works, which is
likely to confer a vast amount of good on
the country, that we should now hold our
hand? If the paragraph in the Governor's speech means anything, it means
that this work is to be put aside. I re'iterate the statement that if the Government are prepared to go on with anyone
portion of the work, they must have confidence in the men who will carry it out,
and, there being no difference in the nature, philosophy, or mode of constructing
any of the works, it is mere nonsense
to say that they will postpone another
portion of the work until they get an hydraulic engineer from India. We have
men in the country capable of carrying
out the works, and they ought to be completed as speedily as possible. Water
ought to be extended to every part of the
country where it is required. I look upon
it as one of the first duties of the Government to remedy that great want. Water
supply is far in advance of railway communication-infinitely more valuable. The
Government had no hesitation in asking
the House to sanction a loan for the construction of a railway from Melbourne to
the Murray. I do not object to that line,
and I would go in even for straining the
credit of the country in order to promote
intercommunication between the different
centres of population in the colony; but
water supply is more absolutely necessary
than railways, for this reason-we can
find a substitute for railways, to some extent, but we cannot find any substitute for
water. Bullock teams and horse teams
can be made to do the work of railways,
although perhaps not so well; bnt we
cannot find any succedaneum for water.
Without water the country must languish.
We must not judge the normal condition
of the country by the present abundance
of water everywhere. It is very probable
that the late great abundance of rain will
be followed by seasons of drought, during
which the consequence of the neglect to
construct works for the storage of water
will be severely felt. It is a breach of
duty on the part of those intrusted with
the management of public affairs not to
supply this great want. I do not dou ht
the utility of railways, but I say that a
supply of water will confer a greater
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benefit on the country. That is the one
thing requisite. We have everything else.
We have plenty of mineral, we have good
soil, we have timber; but we lack water,
although, from the physical conformation
of the country, Victoria is probably better
adapted for the conservation of water than
any other part of the world. It will be
one of the first duties of the House to insist that this great want-water supply
works-is provided, whatever Government
is in power. The Chief Secretary will, I
think, admit that the remarks which I have
made have not been uttered with the view
of damaging the present Government in
any way. My heart has been set on seeing
these waterworks carried out; and, the
House and the whole country having expressed their views time after time, I think it
is a departure from the very first duty which
should actuate the Government to display
a disposition to throw the Coliban scheme
on one side, as they evidently have done.
I desire to make some remarks with respect
to the faults stated to exist in the waterworks already constructed. I assert that
the two most remarkable works, and the
two best specimens of earth works in the
colony are the earthworks at Stony-rises
and the earthworks at the Malmsbury dam.
In connexion with the outlet pipes there
may be defects, but they are defects of a
secondary character. The success of the
two great principles of the works, namely,
their capacity to stand the rush of water
and the sufficiency of the storage grounds,
has been proved. The works have been
proved to be correct in the basis of their
inception. Of course there is a tendency
amongst the general public to believe and
indulge in all sorts of rumours. Such waR
the case,' as I have already mentioned, in
connexion with the Yan Yean reservoir.
It was also the case in connexion with the
construction of the railway lines both to
Ballarat and to Sandhurst. Do not we
remember the statements which went forth
about defects of all kinds - charges of
misfeasance and malfeasance, faults of contractors, and other things? In a free
country (and I am happy to say that this
is a free country), with a free and a multitudinous press-with a press ever on the
watch to find something to make a paragraph of-there is a natural tendency if
there is the slightest defect in connexion
with a public work to magnify it into
something wonderful. As an instance of
this, I may mention that soon after my
return from America, in 1867, I noticed a
Mr. Sullivan.
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Rtatement in one of the newspapers, in an
article written by a "special reporter,"
that it would take two years to fill the
Stony-creek reservoir. This alarmed me
very much, and I made inquiries; but, in
the interval between the publication of the
report and the time I inquired into the
matter, some four hours' rain-at all events
not more than an afternoon's rain-came
down and filled the reservoir two-thirds
full, in spite of the statement of the special
reporter. So much for these exaggerated
reports. Without the slightest intention
to say a word offensively or harshly towards
myoid friend, the Chief Secretary, with
whom I have acted for many years, I
cannot shut out the conviction which forces
itself upon my mind~ that there is an inclination in this paragraph in the Governor's
speech to make the most of the defects in
the waterworks. I say this rather unwillingly, because if it is the intention of
the Government, as I fancy, to throw over
the Coliban scheme, I have no doubt that
they would like to have a good and valid
excuse for so doing. I am satisfied that
the paragraph, read by an unprejudiced
public, will lead to the belief that there
are defects in the works which, in my
opinion, do not exist. Although the Chief
Secretary has promised to lay a report on
the table which will satisfy the minds of
all of us, I do not feel very much alarmed.
If the works are not carried on, I shall be
disappointed, as a man naturally would who
has had a cherished object at heart. It is
now about five years since I carried through
Parliament the measure authorizing the
construction of these waterworks, and I
looked forward to the time arriving long
before now when the whole of the districts
indicated in the Coliban and Geelong
schemes would be supplied with water.
Neither Government nor engineers, nor
anyone in particular, ca!l be held altogether
blamable for the delay in the completion
of the works, which has arisen from an
unfortunate concatenation of circumstances,
such as dead-locks, the money originally
borrowed not being sufficient, and other
accidental causes. Had there been money
available from the first to go on continuously with the works, they would have
been completed long ago. I urge the
Government not to attach too much importance to partial failures and partial
reports. The general principle of the
schemes, as shown by the earthworks and
the gathering grounds, has proved to be
successfuJ, and as far as the little defects
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which have occurred, I say that they are
incidental to all great works of a kindred
character. Such was the case with the
Yan Yean; it was the case with our railways; it has been the case in Great
Britain, in France, and in all other parts
of the. world. If we look only to the
history of modern times, we see that
failures have taken place in connexion
with many engineering works, and that
works which it was predicted would be
failures have turned out to be successful.
What happened with BruneI, probably one
of the gl'eatest engineers of our own age?
The Thames Tunnel, the first great work
he undertook, was a lamentable failure.
The building of the Great Eastern steamship was a partial failure. The difficulty
of floating her showed that matter had not
been thoroughly considered, and she had
to be altered repeatedly after she was afloat
to make her suitable for the ocean. Many
of the great works emanating from the
chief engineers of Europe have been
attended with some failure; and why
should we expect to carry out our undertakings without any defects? Why should
we, because a leak is found in a pipebecause something is done which is not
perfect-stop the whole work? Why, on
. that account, should the money which has
been expended on the Coliban scheme
lie idle, and the country be deprived of
the advantages of water supply until
we get some engineer from India, who,
when he comes here, will have to
learn his business-to serve an apprenticeship?
He may be thoroughly acquainted with the principles of hydraulics,
but he will find the circumstances of this
country, physically and geographically, so
entirely different from those of India, that
I venture to say his hydraulic knowledge
will be the smallest portion of the acquirements which he will need in order to' perform the work that will devolve upon him.
In noticing the mistakes made by engineers
in other parts of the world, I may refer to
the fact that the gates of a dock had to be
taken down in order to let the Great
Britain out of the dock, after she was
built. In the face of such miscalculations,
as I have alluded to, in connexion with
various works in other parts of the world,
why should small mistakes in connexion
with our waterworks be magnified into
enormous blunders, and the whole business
of the country brought to a standstill until
a new authority can be obtained from
somewhere else? While blaming those
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who have had the superintendence of our
waterworks, honorable membel's should
bear in mind that great difficulties are
often encountered in connexion with
engineering works on a large scale. As
an instance, in modern times, I may allude
to the difficulty which M. Lesseps had to
labour against in the construction of the
Suez Canal. Some of the highest authorities in Europe pronounced that the
Suez Canal would be a downright failure;
but is it a failure?
An HONORABLE MEMBER. - Commercially.
Mr. SULLIVAN.-That is nothing.
If we merely take the shop-keeping view
of these great national undertakings, we
shall never carry any of them out. I discard that from my mind altogether. A
State is bound to do many things irrespective of the mere question of pecuniary
profit. How many of the public works in
Victoria yield a pecuniary profit? Have
we a profit from the Botanical-gardens,
or from the Fitzroy-gardens? . Do we
get a money prQfit from the Public
Library or our National Museum? Some
of these undertaki'ngs are merely ornamental, but waterworks are both ornamental
and useful. What can be more ornamental, as well as useful, than lakes and
perennial rivers in the heart of the
country? The mind of the man who
says he would not carry out those
works because they are not profitable
is a mind very well suited for· the
counting-house or' the shop, but ~t is
not the sort of mind adapted to build
up a nation. Do honorable members suppose that the great works of antiquity
were undertaken for the mere sake of
profit? Do they suppose that was the
spirit which dictated the building of the
Pyramids, or any of the great works undertaken by the Ptolemies? The construction of works of water supply has been
recognised in nearly all the countries of
the world as one of" the great duties of the
Government; and to show 'the importance
attached to it by individuals, I may
mention that when Rome was the grand
republic it once was, and before it fell into
decay, one citizen alone-Atticus-spent
a sum equivalent to £100,000 of our
money in order to supply water to the
city. It is nonsense to say that we
not go on with the water supply works of
Victoria because they will not yield a
profit. What profit did the ancient conquerors of India-the Mos!~ms-derive
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from the extensive waterworks which
they constructed in that country? Would
the Milanese, a thousand years ago, have
constructed their grand canal for irrigation
and navigation, if they had acted upon
the principle of doing nothing which
would Dot result in a direct pecuniary
profit? That was n9t the principle which
actuated nations which we are accustomed
to term semi-civilized. What did the
Moors do in Spain? Did they not accomplish such great things in Granada as
to make the desert fertile and the wilderness to blossom like the rose? Do not
the Alhambra and the beautiful cities of
Granada show that man by art can accomplish in a country what Nature has
denied to it? Is not that the same thing
that we are called upon to do in this
country? We cannot blame the Government for being cautious. As the custodians
of the public money, it is their duty to see
that that money is well expended. But
when we look at what has been done in
the way of constructing waterworks and
other great national undertakings at all
periods of the world's history, we shall
come to the conclusion that we should not
ahrink from proceeding with these works
because they may not result in a profit.
We ought to take a more enlightened and
comprehensive view of the matter. We
must remember that we are dealing with
the destinies of the country, and we mURt
sacrifice pounds, shillings, and pence, in
order to promote the national welfare. I
should like my honorable friend, the
Chief Secretary, to tell me what amount
of percentage he expects to get from
the outlay on the defences? Are we to
get any? Are we even to receive value
for the money expended? If some criticR,
or some engineers who thought that they
were tolerably well up in defences, but
were not employed on the works undertaken for the defence of the colony, were
to set themselves to the task of examining
the defences, I venture to say that they
would find as many defects in them as
have been found in connexion with the
water supply works. The construction of
waterworks is not a mere hobby with me.
I am satisfied that anyone who will carefully consider the subject will corne to the
same conclusion as I have done, namely,
that the great want of this country is
water supply, and that money expended
in the construction of water supply works
will do more to promote the welfare of the
country than money spent in any other
Mr. Sullivan.
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direction. It is impossible that mining
can progress unless we have a constant
supply of water for our gold-fields; and
mining I regard as our staple industry.
Admitting the importance of the pastoral
and agricultural interests, I ask if large
centres of population, such as Castlemaine,
Sandhurst, Ballarat, and other towns had
not sprung up from mining enterprise,
where would have been the farming industry? If there is any delay in the
prosecution of the water supply works, I
say that the Government of' the country
will have much to answer for. I think it
is more than probable that, after the extraordinary wet season we have recently had
-unparalleled for many years-we shall
have a cycle of dry seasons. In that case
thousands now employed in mining will
be unable to find employment unless we
have the water supply works constructed
without delay. In passing, there is one
other thing in connexion with the question
of water supply to which I desire to refer.
It will be in the recollection of honorable
members that I was instrumental in passing the Act which authorizes the construction of waterworks. Immediately after
the works were commenced, I voluntarily
relinquished office, and left the country for
some time. When I returned to Victoria,
I again became a Minister, but I held a
different office from the one I previously
occupied. Though, during a period of two
years, I accepted some of the largest contracts in connexion with the water supply
works, I had nothing todowith the management of the works. I admit the responsibility of having appointed the officers to
carry them out; and, whilst on this subject,
I may say that, of all the large staff of
officers I appointed, I don't think there
was one with whom I had any personal
acquaintance. Therefore, if anyone presumes to say that I appointed any man to
any office through favour, or for any particular liking I had for him, I simply say
he is not acquainted with the facts, or, if
he is acquainted with the facts, that he
distorts them. I select.ed every officer
according to the best of my judgment. I
may have erred-l don't say I have notbut, at all events, I selected the men
because I thought that they had special
qualifications for the particular duties
which they were required to perform.
Even in appointing the clerks of works,
under the engineers, I was careful to
have characters and recommendations with
them. I examined myself the testimonials
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of everyone, and I believe I could prove purely commercial view of a transactionthat every man I selected was a man who that tbey are naturally surprised when the
came well recommended by the very best expenditure on a work like the Uolibau
authority, and who had given evidence of scheme largely exceeds the original estihis capabilities for the office to which he mate. Admitting that the estimate has
was appointed. Besides the appointment been largely increased, and tbat it will
of the officers, for which I hold myself take a considerable further sum of money
responsible, I had little else to do with the to complete the work, yet, baving no other
waterworks beyond the part I took in feeling but an interest in the future of
getting the Legislature to pass the measure this country, and a desire to lend myself
authorizing the construction of the works. as a humble citizen to anything which will
Insinuations have been cast out, especially contribute to the welfare of the country, I
as to the appointment of officers, but I would say-" Go on." Although we here
have not thought it worth while to contra- may not reap much benefit from what we
dict them. There is a class in this country, are doing, I am glad to say that we are
as in other countries, who do not take the doing as much for those who will come
trouble to inquire into rumours affecting after us as any young country in the world
the character of public men. There is ever did. I say let us do more than we
another class-I am happy to say it is a have done. Although those who come
very small one-who believe that it is after us may say that we were extravagant,
quite impossible for any man to occupy and that we left them burthens to bear.
a position of trust and not abuse it. They they wi 11 at the same time be compelled to
consider that it is utterly impossible for a admit tha,t we left them good assets for
man to occupy such a position without the expenditure incurred, in the shape of
making use of' it to benefit himself, or that, works both useful and ornamental. I say
if he did not benefit himself by it, he let us go on with these works. I hope tbat
would be a fool. Some persons would say the Government, on reviewing the whole
that if a Minister occupied office for a mattel', will share the views which I enternumber of years, and retired as poor a tain. I trust that the people of this country,
man as he was before, he would be an who, taking them all in all, are a people
extraordinary foolish individual. I have well capable of judging for themselves on
allowed the things which have been said most matters, will regard the question in
concerning me to pass by unnoticed; but the same light. vVith this part of the
as this is probably the last opportunity we subject I have done. I desire to make ~
may have of speaking on this subject, I a few observations with respect to the
think I may be permitted to make one chief purpose for which we have been
remark, which may, perhaps, appear some- called together. I admit that the question
thing like a small bit of brag. In any is a very debatable one, and I am quite
transaction which I have had in con- open to conviction 11pon it. Not being
nexion with the waterworks, I think animated by any spirit of ill-will towards
that no inquisitorial process would ever the Government, or the desire to promote
detect that I ever favoured anyone, the ascendancy of any party, I hold myself
or that I made an appointment which I free to view the question in the most imcould not thoroughly justify. I do not partial manner. While I am inclined to
think that any man in the country, agree with the position taken up by some
whose opinion is worth having, believes members of the Government as to the
otherwise. N or am I aware that anything rigbt of passing Appropriation Bills, on
was done in connexion with the water- the other band, I must concur with the
works when I was not Minister of the abstract principle involved in the sendepartment which cannot be justified. I timents put forth by gentlemen on the
make these remarks to set myself right other side, tbat the House should be exwith the public, though I am sorry to tremely cautious in parting with the control
intrude anything of a personal kind. I of the public expenditure. It should hold
hope that the Government will reconsider that control in its grasp as much as possible,
their decision not to go on with the Coliban consistent with the proper administration
scheme. I do not altogether wonder tbat of the Government departments. If any
an unfavorable impression has got into Ministry, I don't care what Ministry, is
tbe minds of certain gentlemen regarding enabled to carryon the business of the
the works, because people are so apt to country for an undue length of time withj~dge a thing by its actual cost-to take a out calling Parliament together, that is
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inconsistent with the principles of responsible government. There are two gentlemen now sitting on the Treasury bench
who some years ago were very anxious
that it should not be in the power of the
Government of the day to do this. I remember being a member of a Government
who brought in an Appropriation Bill in
1861, and there were certain gentlemen
in the House-unfortunately for us, they
constituted a very large majority-who
were so afraid we would abuse our trust
and spend the money unwisely, or perhaps do worse, that they made what was
known as the first "tack" in Victoria.
They appended a proviso to the Appropriation Bill, to the effect that, although
they had voted the money, the Government
should not spend one penny of it unless
Parliament was in session on a certain
day. I hau great objection to the principle being so stringently applied at that
time, for I felt that we were most ungenerously treated, being compelled to meet
the House immediately after a general
election, before we had time to mature the
numerous measures which the country then
demanded. The present Treasurer and
Attorney-General are two of the gentlemen
who supported the course adopted by the
majority of the House on that occasion.
I do not wish to follow that example to the
same degree of stringency. I merely mention it to show that it is not anew principle to
object to the Government having the power
to prevent the meeting of Parliament together for an indefinite length of time. I
desire to say a few words with regard to an
observation that fell from the SolicitorGeneral, which I must say took me by
surprise. It will be within the recollection of the House that the principle of
payment of members has been before the
country for the last fourteen years, and
has been discussed at every general election; yet the Solicitor-General told us
last night that the country had never expressed any opinion upon it - that the
country had not made up its mind upon it.
The country has been making up its mind
on the subject of payment of members
ever since I have been before the public of Victoria. Fourteen years ago, when
I was first a candidate for a seat in
this House, it was one of the principles
I advocated, I think. I have been elected
so often that I am not sure of the exact
number of times, but I think I have been
elected nine times-seven times without
opposition-and on every occasion I laid
Mr. Sullivan.
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down that the principle of payment of
members was a sound one, and the electors
agreed with me. I was intensely surprised to hear the Solicitor-General say
that the country had not made up its mind
on this point, for I believe that it has as
clearly expressed its opinion on the subject
of payment of members as on almost any
other question. There is, indeed, no other
question on which the public has made up
its mind so thoroughly. Another remark
of the Solicitor-General surprised me still
more, namely, that payment of members
is inconsistent with the principle of democracy. I think I hardly ever heard
anything so paradoxical. It would be
occupying the time of the House too long
to bring forward all the proofs which
could be adduced in refutation of the statement. I could pile Ossa on Pelion to show
that the honorable and learned gentleman
is wrong. If we take all t.he Governments
in the world, we shall find that, wherever
the democratic element prevails, the principle of payment of members almost always
exists. I should like to know what democracyis according tothe Solicitor-General's
notion? My idea of democracy may bevery
differe.nt from his. My idea of a sound
democracy is a country where the will of
the people governs the nation, through the
people's representatives in Parliament, and
where there is no privileged class, and no
bar to any man's advancement to the
highest offices in the State. Will the
Solicitor-General tell me that payment of
members is inconsistent with this kind of
democracy? If he can I shall give him
credit for being one of the most ingenious
sophists that has ever taken a diploma in
any college. Why the whole history of the
world is against the honorable and learned
gentleman's assertion. There is scarcely
a country in which a sound democracy
exists where payment of members does not
prevail. Ifwe look to the United States of
America., which perhaps afford the largest
example of democratic government in the
world, we find that the principle of payment of mem bel's is fully recognised; in fact,
payment of members so far from being
inconsistent with and militating against
the principles of democracy, is co-existent
with them. I complain that the Government have omitted all reference to payment
of members in the Governor's speech,
although the House has repeatedly affirmed
that the principle ought to be adopted in
this country, and a select committe~ (and
subsequently a Royal commission) collected

Governor's Speech.

[NOVEMBER

evidence sufficient to satisfy the mind of
every member who will take the trouble to
read it that the principle is a sound one.
If pa.yment of members is correct in other
countries, why should we, a working
people, and living in a young country, set
ourselves above it ? It may be presumption on my part to make the statement, but
I declare that during all the years I have
heard the question of payment of members
discussed I have never heard an argument
against the principle that was worth listening to. It is said that payment of members is un-English. There are many things
un-English which ought to be English,
and there are many things English which
req uire to be reformed. There are many
things which the people of England have
been trying to alter for the last fifty years.
It used to be very English to hang a person
for stealing a mouthful of bread, or stealing
a horse, or a sheep. Public executions
used to be English; but the people of England now adopt the example set by the
colony of Victoria, and execute persons
upon whom sentence of death is passed in
pri vate instAad of in pu blic. Vote by ballot
is very un-English, but I venture to say
that it will become very English before
long. It is no argument against payment
of members to say that it is un-English.
Even if it were, we ought to take into
consideration the difference between the
condition of the two countries. In England, there is a numerous class who have
not to spend the greater portion of t.heir
lives in amassing a competency, but find
a competency ready made to their hands,
and consequently there are plenty of
men of leisure and wealth to enter Parliament. But what are we all in the
colony but working men? What are
we all but adventurers-men who came
here to better our position? I hold
that the principle of payment of members,
especially in a country like this, is a
thoroughly sound one, and I submit that
the House could not give effect to it more
gracefully at any time than the present.
If we introduced a measure this session to
provide for payment of members, and suc
ceeded in passing it into law, it would be
with the view to its taking effect next
Parliament. No one, therefore, could say
that we were putting our h~nds into the
Treasury for our own benefit. That miserable cry could not be applied to us.
Some members of the opposition were
guilty of a most unwarrantable piece of
assumption when they said; last night, that
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there was a maj~rity in the House prepared to follow the Chief Secretary whatever he did. Although I regard my honorable friend, the Chief Secretary, very
favorably, and worked with him with
great satisfaction, there is something I
regard more than the Chief Secretary.
I regard the feelings of the country
more. I cannot say that I am satisfied
with everything which the present or
any Government has done, and I am
sure that there are many members of
the House who are prepared to think and
act for themselves, and do their duty in
all matters as representatives of the people.
After the report of the Royal commission
on payment of members, and after the
comse which the House has adopted with
regard to the subject on more than one
occasion, I submit that the speech from
the Thl'One ought to have recognised
payment of members as one of the fundamental principles of the science of Govern-'
ment-as one of its essential principles. I
hope that the House will be fully alive to
its own du.ty on this and other important
questions, and see that the Government
does its duty.
Mr. KERFERD.-Mr. Speaker, I do
not desire to offel' any observations on the
speech, but two points have been raised
incidentally, first as to the legality of
calling this session of Parliament into
existence at all, and, secondly, as to the
power of the House to pass an Appropriation Act, three annual Appropriation Acts
having already been passed by this Parliament. I am distinctly of opinion, after
giving the question all the consideration I
am able, t.hat under our Constitution Act
we possess full power to pass not only
three annual Appropriation Bills but to pass
any number of measures of that character
that may be required by the exigencies of
the public service in any oue year. The
Constitution Act requires that all the revenue shall be paid into the consolidated
fund, and only taken out of that fund by
an Act of Appropriation. Therefore, I
apprehend, if the House desired to do so,
it could pass a separate Appropriation Act
for each item of expenditure. Now with
regard to the power of the House to vote
money beyond the date of its legal existence. I submit with some confidence that
it is a common practice with Parliament,
and that Parliament has the undoubted
power, to vote money the expenditure of
which may not take place for several years
after the Act authorizing it has been
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passed. The money voted for the Gravingdock is an instance in point, so that it is
quite clear that, so far as our Constitution
Act authorizes us, we have this power and
may exercise it up to the last day of the
session, or the last day of the three years
of the Parliament's existence. The constitutional theory is that Parliament whilst
it lasts represents the people of the country,
and, therefore, I can scarcely see how it
can be otherwise than as I have stat.ed.
But there is another aspect of the case
which depends rather upon the unwritten
law of Parliament-constitutional usage,
and I am not quite so clear as to the
legality of the House voting money which
shall only be expended after the Parliament so voting it shall have ceased to exist.
To consider this view properly we must
look at the position of the Government in
relation to Parliament. The Government
are the agents of Parliament-the agents
of this House; we call them into existence
and we keep them in office so long as they
command our support. At the commencement of every session they come down with
an address from the Crown setting forth
the sessional programme, and so long as
the Government can command a majority
of the House in approval of their measures
and policy they remain in office, and directly a majority declares against their
policy they retire. That, I think, shows
the agency. Now supposing we were to
vote a sum of money to provide for the
government of the country for a period
beyond the legal term of existence of this
House, and this House ceases to exist,
what· is the position? Why we should
leave our agents in office to carryon the
Government, and control the expenditure
of the country. Their successors could
only be appointed by the will of the
country making itself heard through Parliament, and if this House were to place
its agents in the position I have described,
after they had ceased to exist and their
successors had been appointed, they couldfearing that they no longer commanded a
majority - refuse to call Parliament together and go on governing the country.
I think it would be clearly unconstitutional
to vote sums of money which would enable the Government to place itself in that
position. If we were to vote Supplies for
IH71, and if-for the sake of argumentthe new Parliament were to be adverse
to the Government of the day, that Government need not call them together, and
there is no power to compel them to do so.
Mr. Kerferd.
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They can continue in that position so long
as they have means at their command.
The only constitutional check we have
upon the Government is to vote them
Supplies only sufficient to enable them to
carryon the Government of the country
up to the time of the new Parliament
being called into existence, and so to ensure its being called together. I do not
fQr 11 moment suppose, as a point of honour,
that the Government would abstain one
day or one hour longer than was necessary
from calling the Parliament together and
at once resigning under such circumstances
the trust they held as the Government of
the country. I do not, therefore, see the
objection to the course proposed to be
adopted, particularly as it has been announced by the Chief Secretary that the
Government are only asking for a vote for
Snpplies for half the year. I think that
trust may safely be confided to the Government, and certainly provision should be
made in some way for the requirements of
the public service. At all events, I do not
think that sufficient importance ought to be
attached to the objections that have been
raised, to justify the House in putting such
a restraint on the Government of the
country as would be involved in refusing
to grant them the Supplies necessary for
meeting current demands; whilst, as I
have endeavoured to explain, I am not in
my own mind convinced that it is not
wrong for us to vote Supplies for a period
when neither ourselves nor our successors
will have any control over their appropriation. I rose, sir, merely for the purpose
of expressing my views on these points,
and have no desire to offer observations on
any other portions of the speech.
Mr. G. V. SMITH.-It seems strange
to me that so many members should have
spoken who have expressed disapproval of
the course proposed by the Government;
and yet it may be accounted for, perhaps,
by the fact that there are more members
in this House now than there have been
at any other time within my recollection
" willing to wound and yet unprepared to
strike" the Ministry. I admit it is an
unusual course; but who suggested it ?
Why the Opposition benches; and the
suggestion was resisted by the Ministry
of that day. If it be necessary to change
the period of the financial year, it is clearly
necessary that the proposed course should
be adopted. The honorable and learned
member for the Ovens seems doubtful on
the point; put, for myself, I think there
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is nothing clearer in t.he English Constitution than the power of Parliament, in such
Ii position as this one is placed in, to grant
~upplies for carrying on the government
of the country until the assembling of the
new Parliament. Honorable members will
recollect that in 1868 the principle was
carried so far that the Government was
defeated in April or Ma.y, when they took
Supplies for the whole year. I can see no
reason why any number of Appropriation
Bills should not be passed, if they are
necessary; and I think the precedents of
the House of Commons are sufficiently
numerous and direct in their application
to justify us in doing what is proposed.
I do not desire to dwell at any length on
the speech, as no amendment has been
moved; but if we allow it to pass without
comment we may be taken as al together
concurring in it, whereas whilst there are
some things in it that I do not agree with
there are others that have my complete
concurrence. I am sorry, for example,
that we have not heard any allusion to the
Cape route, the establishment of which I
regard as one of the most useful steps that
could possibly be taken for the country. I
regret, too, that no reference has been maue
to the important question of extending
telegraphic communication to Wilson's Pro\ montory. I think, on the other hand, that
the Government deserve very great credit
for the steps they have taken in the direction of national defences, and I was sorry
to hear the honorable and learned member
for South Bourke express himself as he diU
last night on this topic. I hope the people
of this country will not allow themselves so
easily to be lulled into a feeling of fancied
security that England cannot become entangled in the war that is now raging on
the Continent. I heard, too, with pain the
surprising sentiments that were last night
given utterance to by the Solicitor-General on the subject of payment of members.
It appears to me that the usually clear
intellect of that honorable and learned
member becomes clouued when he approaches this question, and that quite
unconsciously he does himself a great
inj ustice. I heard him speak of the principle of payment of members-and I certainly regret this subject was not referred
to in the speech-as being condemned by
John Stuart Mill, and yet that celebrated
economist made special exception in favour
of the colonies as being places where it
might be allowed. I think such antediluvian expressions of opinion as those
~'
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made use of by the Solicitor-General ought
not to be permitted to pass unchallenged.
I am for one certain that we shall never
find a democratic community in which payment of members will not be a necessity,
and I kllow of no country, excepting the
Australian colonies, in which it is not
either the Jawor the fact.
Mr. MACKAY.-I think honorable
members must have been struck very
peculiarly when they heard the past
Minister of Mines, the honorable member
for Mandurang (Mr'. Sullivan), addressing
the I-louse on this question, with the fact
that his remarks furnished a very remarkable illustration of the extraordinary difference of the position occupied by honorable members in relation to such questions
as this, when they themselves are differently situated. I am quite aware, sir,
that this remark is as applicable to myself
as to my honorable friend the member for
Mandurang, but I cannot help expressing
my belief that if my honorable friend had,
when in office, reduced to practice the
sentiments with which he has favoured
the House this evening, the water supply
scheme of this colony would have been
very much further advanced than it is at
this moment, and we should at all, events
have been freed some two years earlier
than we are now likely to be from the
difficulties that at present beset us, whilst
the districts that are in want of water for
their requirements during the coming dry
season would have had an.amply sufficient
supply of that important element. Reference has been made in the course of this
debate to some personal pledges that I
made to my constituents in connexion
with this subject when I became a member
of the present Ministry, and the honorable
member for Castlemaine (Mr. Farrell)
read a portion of a speech which I addressed on that occasion to the constituency who returned me. Sir, I quite
endorse the accuracy of that report., I
endorse the remarks I then made, and I
repeat them now in the same spirit that
they were then made in. When I made
those remarks, I perfectly well understood
what I was about. I did no more than
put in plain language befol'e the country
the whole of my public conduct as a representative member of this I-louse. It
did not require to be so stated, except
that some doubt was raised as to the
position of' the Government with reference
to the Coliban water supply scheme, I
thought it advisable to put iu distinct
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words the position thnt I occupied in connexion with the matter. I hold the same
position now, and, after several months
experience as a member of the present
Administration, I do not hesitate to say
that I find it an exceedingly delicate and
difficult one. Notwithstanding this difficulty, however, I say that I stand in the
position that I now occupy with the most
perfect consistency. So far as the complete carrying out of the scheme of the
Coliban water supply is concerned, I
believe this Governmen t are as hearty and
earnest in their desire to see that achieved
as any Government eVAr was or could be
-that the Government are really most
anxious to see these expensively devised
and constructed works carried out in the
most complete and perfect manner, so that
the gold-fields shall for the future be supplied with an abundance of that element
which is so all-important to them in the
prosecution of their industries. But houorable members must recollect that, however
honest and sincere may be the intentions
and wishes of the Government, they are
not able to annihilate the obstacles that
have presented themselves, for we have
met with obstacles, the nature and the
means of overcoming which we did not
see our way very clearly to. I am very
glad that, so far as this debate has yet proceeded, we have avoided reference to It
question which must corne before the
House when the report is laid upon the
table-I refer to the question as to the
engineers. That question must inevitably
be debated at some time or other, and
when the time does arise, the debate upon
it can be proceeded with without its ininterfering with the questiou of the Coli ban
scheme. When the last session terminated,
and during some portion of that session, I
admit that I was very considerably depressed at what seemed to me to be the
far-distant prospect of carrying out the
pledges T had given. I felt mortified and
disappointed that I could not do all that I
wished and that J had undertaken to do ;
but although I had these feelings, lcould
not bnt admit that the fair statement of
the difficulties that were in my way,
showed me that they were such as I
must appreciate in much the same way
as they had been appreciated by my
honorable colleagues, and that no matter
how earnest was my desire to carry out
these ~reat public works, I must proceed
with the utmost possible caution in the
distribution of the funds. At the end of
Mr. Mackay.
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last session, in consequence of, or at least
following on, a wish of the people of Ballarat, my colleagues saw their way clear to
liberating a certain sum of money for the
prosecution of the works of water supply
in connexion with that city. The Government had at that time £100,000 at their
disposal, £25,000 of which went to Ballarat
for this purpose, leaving us £75,000. I
hold in my hand a schedule of the works
we proposed to carry out with that balance,
and which I will go through, for the informat.ion of the House. I find here that there
is-for constrnction of portions of the main
aqueduct between Elphinstone and Anderson's Fln,t, near Sandhurst, including fencing and other works contingent thereon,
£30,435 4s.; for forming the head for main
aqueduct to Sandhurst, works contingent
thereon, and purchase of material therefor,
£1,000; for construction of filter-beds for
domestic purposes, for the supply of Cnstlemaine, Chewton, &c., and works contingent
thereon, and the purchase of materials, &c.,
£6,000; for works in connexiou with extended reticulation to Castlemaine, Chewton, &c., and purchase of materials, &c.,
£1,300; for works in connexion with extended reticulation to the town of Geelong,
and purchase of materials, &c., £2,000;
for purchase of land, expenses of valuation,
&c., £5,000; for purchase of pipes for
water supply for country districts, &c.,
£ 13,000; and for unforeseen expenditnre,
repairs to works, minor works of const.ruction, pnrchase of material, &c., £2,500.
The balance remaining was to be devoted
to salaries, wages, &c., of the Water Supply
department .. Honorable members will, I
think, admit that when the Government
laid that schedule on the table we could
not be charged with any want of desire to
have these works carried out, and I feel
sure the House will not say that we have
not anxiously addressed ourselves to this
important public question. But we find
ourselves now meeting Parliament with an
apology on this head in the Governor's
speech, and how is this? It will be remembered that, a few evenings before
the adjournment, certain defects in the
Malmsbury reservoir were brought under
the attention of the House, and I read
some telegrams and reports on the subject
of those defects. Upon that occasion the
honorable member for Geelong West made
one of his usual violent attacks, directed
against the management of the works
generally and the Minister of Mines in
particular. In answer to that attack my
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honorable colleague, the Chief Secretary,
promised t.hat there should be a full and
searching inquiry instituted into the whole
question. Such an inquiry was instituted.
Before, however, I proceed further in this
direction, I feel that it is only right that
I should offer some apology to the House
for having- by what appeared to me to be
a misunderstanding, although certainly not
an intentional one on my part-created
an erroneous impression in the minds of
honorable members as to the real condition
of the Malmsbury reservoir. I stnted then,
in accordance with the terms of the reports
that were befure me, that the leakage was
the result of percolation through basaltic
rock. It is known to all persons acquainted
with the subject that there must be percolation, and the outer works of the
Malmsbury dam showed signs of leakage.
In sayi':lg what I did I simply stated that
which seemed to me at the time to be well
supported by scientific testimony, and very
probable, a special report having been
made on the subject. My information,
however, turned out to be erroneous, for
when I came personally to look into the
works, I found that J had been misled
myself, and had been consequently the
means of misleading the I-louse as to the
character of the defect. I found that what
was described to me as percolation was an
abso]ut.e streaming in of water at every
pore into the culvert, and a discharge in
the course of the twenty-four hours of
something like from twenty to as much
as perhaps fifty or sixty millions of
gallons of water. A board of inquiry was
then appointed to investigate the whole
matter, and for the purpose we selected
three of the most eligible and experienced
engineers in the colony. We gave to the
question the gravest consideration, and I
think our selection was thoroughly justified. That board brought up a report, on
the strength of which the Government
dispensed with the services of the gentlemen chiefly responsible for the works at
the Malmsbury reservoir. Having arrived
at this point, I ask the House what they
would think of the Government if they had
gone on spend ing the money which was
placed at· their disposal, and had carried
on the works either under gentlemen who
they thought had so much abused their
trust that it was found necessary to dismiss them, or under some other" gentlemen whom the Government would have
had hastily to have chosen to supply
the vacancies? Had we adopted either
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course, would not honorable members
have been ready enough to accuse us of
the most reckless disregarcl of whether
we made the Coliban water scheme a
success or not? (An Honorable Member"No.") The honorable member says
"No." Can he point out how rationally
we could have devoteil ourselves to the
carrying out of these works under such
circumstances as I have described? "Ve
did all that I contend we were justified
in doing, we sent to India for an engineer
competent to superintend and carry out
the works. The honorable member for
Mandurang has made some remarks in
the nature of complaints against the Government for having taken that step; but
would the public hold us justified in
making a selection from amongst the
engineers of this colony after the-as I
may fairly term it - extraordinary exhibition during the past four or five
years of conflict of engineering opinions
in reference to these public works?
Honorable members know perfectly well
that the report of Mr. Higinbotham,
Engineer-in-Chief of Railwa.ys, was at
once opposed by a report furnished hy
other engineers, and that another professional gentleman, who holds, in a sister
colony, a position analog-ous to that which
is filled by Mr. Higinbotham here, reported
on t.he works. But the Government of
the day took no action on those report.s ;
they were so uncertain as to what was
the best course to take that thev hesitated
to take any, and preferred that the House
should appoint a select committee of inquiry into the subject. That committee
was appointed, hut in what did it result?
The absolute llet result was a mere negation, for no conclusion whatever was corne
to-no decision was arrived at as to
whether the works were properly carried
out or the reverse. Then, amidst this
conflict of engineering opinions, I ask
where was the authorit.y to which the
:M:iuistry were to resort for the purpose
of carrying out works of such magnitude? Even admitting that the gentleman who comes to us from India may
cost us as much as it has beeu apprehended he will, I assert with confidence
that there was no other course in snch au
emergency as the Government had to meet
than to go to that country, where the experience in the prosecution of such works
as t.hese afforded some guarantee that the
proper class of talent could be procured
for carrying them out here. I believe not
oI
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only that the Government could not have
looked for the' supply of that talent to a
better place than Iudia, because the eli mate
of that country for a great portion of the
year is very much like our own, but that
if we had not done so there would have
been an outcry that the Government had
omitted to perform an obvious duty. In
the meantime, and pending the result of
our negotiation with India, the Government
have appointed a gentleman to the office
of Engineer-in-chief of Water Supply;
but it is as well that the House should
understand that Mr. Higinbotham, in accepting that position, has done so only on
the distinct proviso that he is not to be held
responsible for the carrying out of the
works of the Coliban scheme, but will
simply perform those functions of engineerin-chief which the law requires such an
officer should perform. That is exactly
Mr. Higinbotham's position, and therefore,
bringing the whole question down to the
present point-seeing that we have an
engineer-in-chief who will perform these
fnnctions, seeing, too, that we have no
officer to whom we ought to commit the
responsibility of carrying out the Coliban water scheme-I ask honorable members what other paragraph do honorable
members think the Government should
have inserted in the speech? We have
indicated in that paragraph what we can
do, and I think the House and the country
ought to be satisfied that the Ministry
have made manifest their anxious desire
to have the works carried out without
involving the country in any unnecessary
expenditure. Honorable members will recollect that the paragraph of the speech
now under discussion commences in these
words : " The alarming defects in the Malmsbury reservoir that have lately come to light, obviously
render it unad"isable to proceed at present with
the main works of the Coliban water supply
scheme."

The words "main works" were advisedly
intl'oduced, in order to leave the Government unfettered. I say that all this should
be accepted as evidence of the earnest
desit'e of the Government to make the
scheme a success. The honorable member
for Mandurang has stated that the Malmsbury reservoir is in no respect different
fl'om the reservoir at Stony-creek, and
the works carried out there. This is not
the case, but I will not do the honorable
member the injustice of supposing that he
knows so little of the waterworks of the
Mr. Mackay.
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colony as to make such an assert ion. He
must know that the outward works of the
great dam at Malmsbury are altogether
unlike the outlet works of any other
reservoir under th~ control of the department. The water is carried from the
Malmsbury reservoir to the districts supplied from it, by an open aqueduct, a plan
which differs essentially from that proposed
for the supply from Stony-creek. At
~tony-creek the defect WaS simply in the
nature of a leak. They put soft puddle
down the shaft until the whole chamber
was filled. This they did to stop the leak.
It was not because the outlet channel
leaked, or the culverts were insufficient,
but because what are called the brick
shields were not able to prevent the water
corning through. That was the case with
the Expedition-pass, the Stony-creek, and
the Spring-gully reservoirs. The difficulty at Stony-creek was to get the puddle to press up against the roof of the
tunnel. The leak was stopped at Stonycreek, but far different was the case at
Malmsbury. There, sinking shafts and
putting down puddle would not effect the
same object, because t.he defect in that
instance was a defect of the whole masonry
works-the iron piping, the puddle wall,
and the other masonry. The outlet works
at Malmsbury are of a composite character.
Sir, I have said this for the purpose of
showing that the failure at Malmsbury was
a wholly different thing from the failure at
Stony-creek, and in answer to the statement of the honorable member for Mandurang that the two works were of the same
character. The Government were so
sensible of the risk to life and property,
and were so fully appreciative of the
gravity of these considerations, that we
determined not to tinker the works and
run the risk of' failure, but, by proceeding
carefully, to avoid any chance of disaster.
The most able engiueers ill the colony
are divided in opinion as to what are the
best means of remedying the defects
that have discovered themselves, and
those upon whose judgment the Government are most inclined to rely express
the belief that they cannot be remedied
without recutting the channel of the
Coliban into the Malmsbury dam. In
the face of such opinion it is idle that we
should be told that we ought to go on
tinkering this dam, when the water has
been spouting out through the brickwork,
and even carrying away portions of the
work in many places. Sir, the honorable
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member for Castlcmaine (Mr. Farrell) last
ni~ht called in quest.ion the policy of the
Government in not having spent money in
laying pipes for conveying the water
into that township. ",I felt at the time'
that that complaint might present itself
with a certain amount of weight to the
minds of honorable members, because it
would at first sight appear only reasonable
to suppose, that what the Government can
do now they might have done some months
ago. But I told the honorable member the
exact position in which the Government
were placed in that respect, and explained
to him that we had only addressed ourselves to carrying out the works so far as
we could do so, for the honorable member
appears to have forgotten that the supply
of water to Castlemaine was a part of the
main scheme. The Government are sensible of the propriety of carrying out the
work, which I quite admit ought to be
done if it could. But, sir, I think the
honorable member will see at once that
under the circumstances we could not
have addressed ourselves to the matter
with any reasonable prospect of these
pipes being of any use, until the main
work, the Malmsbury reservoir, was completed. The honorable member complains
that when a deputation was received by
the Governn"lent we tried to throw upon
the local bodies the onus of supplying
themselves with water-of taking these
works in hand for themselves, and carrying
them out. Well, does the honorable member say that is an inequitable proposal?
Mr. FARRELL.-Yes.
Mr. MACKAY.-1s not the proposal a
very sound one?
Mr. F ARRELL.-No. After the House
made provision for the supply of these
places with water, the Ministry had no
right to change the policy upon which the
loan was obtained.
Mr. MACKAY.-The money was obtained, and schedules were laid on the
table, to carry out certain works, but,
whether tIle works be carried out by the
Government or by local bodies, the object
of the Legislature will be effected. I represent a district which is fa,]' more interested in this question than even the
district represented by the honorable
member-a district which is far more
likely to give a good return for the water
suppled to it-a district which has a'
greater population, and will at once take a I
very much Jarger supply of water; ana
as a representative of that district I say
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again that the principle of local bodies
taking upon themselves the burthen of
constructing the works of water supply
which they need is the soundest principle.
If I required any argument to prove that
it is the soundest principle, the argument
is furnished by the fact that we have been
some four years trying to carry out this
Coliban scheme, and the scheme for the
supply of Geelong, and that each successive Ministry has been accused of extravagance, jobbery, and inefficiency in
connexion with the. works. I remember
sitting with my honorable friend the Chief
Secretary, in his room, when he received
a deputation from Chiltern and Beech worth.
That deputation tried to induce us to give
a pledge to carry out waterworks. for that
district. We naturally declined to pledge
the Government to carry out such W01'l\:s,to perpetrate such another extravagance
as the Coli ban water scheme. Both the
honorable members for the Ovens seemed to
consider that we were not far wrong; aud
they, and the gentlemen who came with
them, were prepared to ask the Government
to lend money to the districts which they
represented, guaranteeing to us a certain
amount of interest and the repayment of the
whole of the money within a certain time.
When my honorable friend at the head of
the Government said to me, "What do
you think of this proposition ?-what do
you think should be the principle that
should guide the Government?" I could
not help coming to the conclusion that
it was unfair for the Government to
expend so large an amount of money,
without even the probability of a fair
interest on the outlay being obtained, for
the benefit of certain favoured districts,
while we refrained from expending one
single shilling on other districts which, in
justice, had equal claims. I-Jow could we
justify the principle of continuing to spend
a large amount of public money on two
districts of the colony, and refuse to spend
Rome £10,000 for the supply of water to
Beechworth and Chiltern? It would be
preposterous. And the natural inference
forced itself upon me-as it must force
itself upon the gent.lemen around me who
are the custodians of the public pursethat the time must come when the various
districts and localities will have thrown
upon them the burthen of supplying themselves with w~lter. If we carry out thel'e
great public works, I ask whether it is not
likely tbat they will be more efficiently
and economically managed by local bodies
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than by the Government? If circumstances point eventually to the Government throwing these works on the local
bodies and making them chargeable on the
district rates, is there anything wrong .in
the principle that we should commence at
once? Why should 'we not now invite the
districts to complete the works which have
been partially constructed? I believe it
would be a great saving to the colony to
hand over the money to the local bodies,
and allow them to complete the works
themselves. I think that is a fair answer
to what the honorable gentleman (Mr.
Farrell) seemed to think an insult ca1)t
upon the Castlemaine deputation. However, as we have pipes at Castlemaine, and
as with the staff in the W uteI' Supply department we can, without much delay,
utilize a portion of the works embraced in
the Coliban scheme, we propose to do so.
Mr. BURROWES.-Without an engineer?
Mr. MACKAY. - The Engineer-inChief recommends that the work should
be carried out, and he is quite willing to
l;>ear the responsibility of that recommenda,tion. The Attorney-General of a former
Ministry - whom I do not see in his
place-in his desire to make an onslaught
on the present Government, has declared
that he and his colleagues were perfectly
aware of the defects in the Malmsbury
re,ervoir years ago. Ifhe was conscious of
those defects, and failed to perform his duty,
the inference is plain: he should not have
left to successors the performance of an act
of justice to the public which he should
have performed, or assisted to perform. At
all events from him, and from other honorable members, the least I can expect in the
difficult position which I have to occupyhaving, in dealing with the blunders in
these works, to perform an extremely distasteful and very painful duty-is to be
judged with every consideration. The
honorable member for Geelong vV cst (Mr.
Berry)- I am sorry he is not in Ids place
-has bid himself out to be H great omtor
on the subject of water supply, on the
strength ot' his representing a district
which has been very favorably treated by
the Government, and which is likely to
get its water supply at a very early period.
And here I beg to tell the House that
much of the money supposed to have been
spent on the Coli ban scheme has gone to
finish the Geelong scheme. I have heard
the statement made that the Ballarat people have suffered, in order that money

Address in Reply.

might be diverted to carry out the Coli ban
waterworks. That might have been intended, but the real fact is that the money
has been diverted to complete the Geelong
works. I don't mention this proceeding
in order to condemn it, because I think
both the late Government and the present
Government acted wisely in endeavouring
to carry out that work which is likely to
pay well, and which will supply a population concentrated in a town of the
importance of Geelong; but the statement
of the fact will probably stop the complaints of' many honorable members, who
seem to think that the Coliban scheme has
swallowed up everything. The honorable
member for Geelong West complains that
inquiry was promised into the waterworks
generally, and has been carried out only
as far as concerns Malmsbury. I am not
aware that any inquiry was promised as to
the works at Stony-creek unless a necessity was shown for it. When the leak
there was stopped, when there was no
longer any escape of water, there was no
longer any immediate necessity for an
inquiry which must be expensive. I think
that, when honorable mem bel'S come to see
the bill of the board appointed to inquire
into the Coliban works, they will be disposed to say that the Government exercised
a wise discretion in not being too free in
the appointment of these boards, which I
will not say protract their labours unnecessarily, but which, I do say, do not
diminish their labours until a very handsome bill against the Government is made
up. As long as the Stony-creek reservoir
showed no sign of' leakage, I don't think
it was the duty of the Government, seeing
that tbey had an officer competent to look
into the matter, to incur any further expense
in performing a work which could very
well be performed afterwards. The honorable member for Geelong West made a
great point last session, and he repeated
the statement last night, about the waterworks' engineers trying to stop the leak
with eighty loads of horse manure. I
think the Honse and the country were
very much amused at this very peculiar
way of stopping a leak in a large reservoir.
The honorable member unnecessarily exaggerated a very trifling circumstance.
He sought to make a great deal of capital
out of what was a very ridiculous affair
altogether. vVhen first the complaint was
malle, I asked the then Chief Engineer
(Mr. Christopherson) what truth t.here
was in the report?
He said-" It is
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perfect nonsense; we have been opening
three shafts on the line of the tunnel at
Stony-creek, intending to put puddle into
them; the puddle, by its own weight, was
forced into the tunnel, and so the leak was
stopped." On the strength of' that representation, I contradicted the statement. But it appears that while the
shafts were being sunk the water leaked
into them; and an overseer suggested that
he had seen, in some of the rnill-dams in
England, some old-fashioned system of
empting dry horse manure on the face of
the dam, by which process the particles
were carried into the dam, the flow of
water was arrested, and the direction of
the leak indicated. Upon that a certain
number of loads of dry horse manure
were obtained, but no more than four loads
were used. This circumstance of emptying
a few loads of horse manure in order to
ascertain the direction in which the leak
was, and to assist the men in sinking their
shafts, was altogether too insignificant to be
made so much of as it was by the honorable member.
Certainly the honorable
member was not justified in the inference
that the only means which the Water
Supply department had at command of
stopping a leak in a great public work was
one of so ridiculous a character. The
honorable member charges this Government and the present :Minister of Mines
not only with inefficiency in connexion
with these works, but with reckless expenditure. I am certain that I am safe in
saying t.hat the expenditure on these works,
and the proportion of expenditure in the
office to the work done out-of-doors under
the present Government, will bear comparison with that under the Government
of which he was a member. I make no
charges against the late Ministry in so
saying, but I would remind the honorable gentleman, if he were here, that
he ough t to look at home before
he casts these aspersions broad-cast.
It must in the nature of things happen
in connexion with public works about
which there has been so much discussion,
upon which so many boards of inquiry
have sat, and for which there has been so
much dilficulty in getting money voted,
that a large expenditure goes on for officers without a proportionate expenditure
on the carrying out of works, and that the
expenditure on works must often be extravagant, and probably in too many cases,
I won't say corrupt, but operating in snch
a way as to merit· severe reprobation.
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Still the honorable gentleman cannot condemn the present Ministry for this circumstance. If his charges be true as to
the past management of the Coliban
scheme, I beg to say on behalf of my ·predecessors-not only of the honorable member for West Bourke (Mr. J. T. Smith),
but of evel'y successive Minister of Mines
-that I don't see how they were to step
in and check these errors, so long as they
had professional officers in whom they
were supposed to place the utmost reliance.
Ministers of Mines could not constitute
themselves Chief Engineers, though for
some little time I have been compelled to
turn myself into a kind of amateur Chief
Engineer, and ad vise upon these works.
But any such position as that to be taken
by a Minister, with a Chief Engineer responsible, is one of the most dangerous
kind. Let tpe responsibility be thrown
on the proper quarter. I don't blame my
predecessors for these errors and defects.
Notwithstanding the want of confidence
felt in some of the engineers of the department I considered, as they did, that I
had no right to act harshly in judging
these men. I felt that I had no right to assume they were inefficient, and were carrying out the works improperly, and to commence havoc in the department by sending
one to the right and another to the left
until such time as evidence was brought to
me, evidence incontrovertible and of such
a character that I could not help acting
upon it, and making a clean sweep in the
dep~rtment.
I think an honorable member prepared to make every allowance for
all the difficulties in which successive
IVlinisters of Mines and successive Governments have been placed would see that, if
there has been wasteful extravagance and
reckless expenditure on these works, we
are only suffering from the errors which
must accompany the carrying out of public
works in a new country. It is not to be
supposed that we can commence and carry
out such costly works as these without
many errors-without having to some extent to educate our engineers to do the
work required of them. The statement of
the honorable member for "Vest Geelong
that we have been dismissing our best
men, and retaining incompetent men, I
give a flat denial to. I t.hink I have great
reason to complain of that honorable member, that he should come down to this
Honse and make that general sweeping
assertion without instancing the cases in
which such a system has been carried out.
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The honorable member has stated here
what he stated to me privately when I
challenged and invited him to produce any
instance of incompetency or gross neglect
on the part of any officers of the Water
Supply department.. VVere he to do so I
should feel it my dut.y at once to act as
e\'ery honorable member would act in my
position. A statement was made that we
were dismissing from the Geelong works
men who belonged to Geelong, and sending
down men from Melbourne. Without saying
what should be the proper policy in such
a case, I assert that the statement was
absolutely opposed to fact. The policy of
the department has been to use local labour
on the Geelong works-not to bring men
from a distance when men could be
obtained in the place. 1 have incurred
the displeasure of the honorable member for Geelong West because I have
not accepted his ad vice as to persons
who should and who should not be employed on the Geelong works; but I
think it too bad of him to come here and
charge a Minister with retaining incompetent persons and discharging the best
men when that Minister has fairly challenged him to produce instances. It may
be all very well for an honorable gentleman who may be gifted with some fluency,
when unable to favour the I-louse with any
ori~inal 01' interesting views upon public
affairs, to indulge in the assertion that the
gentlemen who administer public affairs
are grossly ignorant. Probably I may
have been imposed upon by such remarks
at some timc or other. All I can say now
is that whenever it may be the fate or
fortune, good or bad, of honorable members who use such language to become
Ministers, if they only hnve as much
trOll ble as my colleagues and myself have
had to endure, they will feel that it is no
light work to discharge their duty in a
matter satisfactory t.o the country and their
own consciences. I came into a legacy, so
far as the waterworks are concerned, which
was very disagreeable. I knew the difficulties before me. I was particularly
aware of the difficulty arising from the
fact that I represented a district which has
been clamorous for water supply, and
which is often unjust, or carries its anxiety
to the verge of injustice to nIl those who
are supposed to interfere with the fulfilment of its desires. Still I am conscious
that I did my duty, as Minister of Mines,
in suggesting that the completion of t.hese
works should wait until we could obtain
Mr. Mackay.
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proper professional advice. Sir, the last
season has been the most trying for public
works of this character that the colony
has had. We have some five or six reservoirs without a chief' engineer-some of
them in a more critical condition than
honorable members may imagine-and yet
during the whole of this trying period not
one single reservoir has burst. The only
reservoir which has caused the public any
uneasiness is the one at Yackandandah,
and that is leased to persons to use-the
Government are not responsible at all for it.
By the grossest neglect that reservoir has
been allowed to be ca1'ried away by the
extraordinary currents in Yackandandahcreek. Wit.h that exception there has not
been one disaster in connexion with the
waterworks of the country. Not a single
day passes without telegrams and reports
being received by the department from all
parts of the country where these public
works are situate, and I believe I am
correct in stating that in each place the
utmost vigilance is shown to guard agaimt
disaster. In conclusion, as far as I understand the views of the Ministry-and,
after being six months a member of
the Government, I ought to understand
the points on which we .agree and on
which we differ-I think I may say that,
notwithstanding my pledges to my constituents which my colleagues might perhaps
be thought to be uneasy abou t, I am
perfectly safe in continuing to occupy the
position I do. Circumstances will show
not only that the Government are sincere
and earnest in their desire to carry out
these works, but also that they are justified in the prudent precautions which they
have taken against incurring a repetition
of the extravagant and useless expenditure indulged in in times past. I am
Sllre that any Minister of Mines who has
filled my position will admit that if he
were in my position now-if he were a
member of this Government-he would
not at.tempt to advise the Government to
do other than we are now doing; he
would not take upon himself the responsibility of saying to his colleagues-Ie You
must proceed to carry out this Coliban
scheme without having a proper professional man at the head of the works." I
appeal to the sense of justice of honorable
members whether, in the responsible position which we occupy, no matter how strong
may be the pressure which is brought outof-doors -no matter if we were to stand
in the position which probably I do of
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losing my own election through this very
question-it is not better that we should
prefer incurriug a temporary odium to
adopting a course which would draw
down upon us the censure of all honest
and sensible men?
Mr. MACGREGOR.-I think it is
very much to be regretted that this discussion on the subject of the waterworks
has arisen. We have not at present hefore
us the reports aud documents which I
think honorable members should have the
opportunity of cousulting before coming
to a determination on the subject. However, the debate having commenced, like
the honorable member for Mandurang
(Mr. Sullivan) I feel compelled to offer a
few remarks to the House. One fact
which an impartial observer must have
gathered from the debate is that we undertake public works in this country more
from impulse than national consideration.
We constructed certain railways, and,
finding they did not pay to the extent
anticipated, we discontinued railway construction and turned our attention to
waterworks. The responsibility of the
scheme submitted to the House by the
honorable member for Mandurang when
in office, and which received the approval
of the House, and, as far as I have been
able to learn, the a,pproval of the country,
is a responsibility which ought not to be
thrown upon anyone except the House.
The subject was fully inquired -into by a
select committee; the report of that committee was adopted by the Assembly; and
upon that the scheme of water supply was
initiated. But no sooner were the waterworks, which are now standing still, set
going, aud a promise given that other
works throughout the country should be
undel'taken, than a disposition was manifested to revert to railway construction.
The Government went so far as to pass
orders in council for waterworks in many
other localities, thereby giving a pledge,
so far as the Government could give a
pledge, that waterworks would be constructed in those districts, but the credit
necessary for carrying on those works
was diverted for the pnrpose of making
railways. There is no doubt that no
works were ever commeuced undet, more
inauspicious circumstances than the works
now under consideration.
When they
were commenced, not a single debenture
had been sold under the Act authorizing
the construction of the works. Shortly
afterwards a monetary panic arose, and
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it was then doubtful whether the debentures could be sold. Under these
circumstances money could be obtained
only in driblets, and consequently the
works were not prosecuted with the expedition which they should have been.
Again, the money obtained was sufficient
only to continue the works then in progress up to the end of 1~67. From that
time the works have been carried on at
intervals, but during the whole period an
expensive staff has been kept up. Indeed
the works executed have been out of proportion to the staff which has had to be
maintained. W'ith regard to the appointment of officers in the Water Supply department, during the time I was in office,
instead of having to appoint officers, the
unpleasant duty devolved upon me of dispensing with the services of a great many.
I mention this, not as indicating that the
services of these officers were at all unnecessary-because if works from Beechworth to Hamilton had been carried out,
as was originally intended, the whole staff
would have been required-but to show
that a great deal of the obloquy to which
the officers of the department were exposed
arose from circumstances over which they
had no control. When I took office, the
expenditure for the staff, inside and outside, amounted to about £37,000 per
annum. The services of a large number
of officers, chiefly professional, were dispensed with, and the expenditure was thus
reduced to £24,000. I have no doubt,
from what I heard when in office and since,
that many of these discharged officials
made it their business to watch the progress of the works, and were t.he meanl:! of
pnblishing all kinds of statements with
regard to them-statements generally of a
prejudicial character-and, in consequence,
the officers of the department, instead of
being allowed to give their whole attention
to the works under their control, were
continually engaged in repelling all kinds
of attacks. They had to prepare reports
on this subject and on that, and, under
these circumstances, I am not at all surprised that mistakes have been committed.
Honorable members who know the delicate
character of hydraulic works must be
aware that persons who have to superintend their construction ought to be permitted to give them their full attention.
Railway construction, compared with the
construction of waterworks, is child's play.
Water is an agent sometimes very difficult
to manage, and, in order to effect the object
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of storing water, works of a very perfect
character must be constructed, and the
officers appointed to direct the construction
of t.hose works should receive the confidence of the Govflrnment employing them.
If that be withdrawn, those officers are
placed at a disadvantage, and the probabilities are that the works are carried out
without the efficiency and attention which
ought to be bestowed upon them. Such
was the position of the Water Supply
department. When the construction of
trunk railways was determined upon, funds
sufficient to carry out the works to completion were provided before operations
were commenced. How different was the
action in the case of the water supply
works. As I have said, the money was
obtained in driblets. There was sufficient
to carryon for a certain period, aud then
the works were stopped. The Darling
crisis interfered with their further prosecution at that time, and then, when many
of the works were completed, there was
no money for the subsidiary works necessary to make the large works useful. A
large portion of the main aqueduct is in
ruins for the want of a small expenditure
for works for its protection. With respect to the defects which have been
discovered, I am not surprised that defects should have manifested themselves,
considering the severe pressure to which
the works have been exposed. We hear
that a portion of one of our lines of railway
has been carried away by the floods, that
there is something serious the matter with
a viaduct, and that some of the bridges on
the new railway at Moonee:"ponds have
been destroyed for want of sufficient waterway. Do not these things show that even
OUt' best engineers are liable to error?
No one who has not lived here thirty
years would have dreamed of such floods
occurring, and yet our waterworks, of
which we have heard so much in con·
demnation, have stood the test, with the
exception of the Malmsbury reservoir. I
say, with all deference to the Minister of
1\1 ines, that it is not the leak in the dam
which has to be feared.
Mr. MACKAY. - I said the outlet
works.
Mr. l\fACGREGOR.-So fur as the
great body of the dam is concerned, that
appears to be as good as could be desired.
All that is wanted is to mend the defects
in the outlet works. And did the Minister
of Mines ask the Chief Engineer to propose any mode of remedying those defects
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before taking the extreme course he did
with regard to that officer?
Mr. MACKAY.- I submit that the
discussion of this portion of the question
ought to be deferred until the report of
the board is brought under the consideration of the House.
Mt·. MACGREGOR.-I don't wish to
dwell on that part of the subject. My
observation was provoked by what the
honorable member himself said. He referred particularly to the appointment of
a competent engineer to report upon these
defects. I vresume, if these gentlemen are
competent men, anyone or more of them
could have been appointed to carry ont the
works, so that further delay and danger
might be avoided. If they are competent
to pronounce judgment" as to the efficiency
of the works, they are capable of carrying them out. If they are not capable of
completing the works.• they are not competent to pass judgment on the works
already executed. If the Government had
shown sufficient energy in the matter, the
necessary funds would have been forthcoming, the works have been completed,
and all the present unpleasantness wonld
have been avoided. The Minister of Mines
states that these defects were brought
under his notice before the close of last
session. Now it appears to me, when a defect of the kind is discovered and reported
upon, that is the time to decide what
should be done in the way of remedy. A
defect discovered in waterworks should be
remedied at once; to delay the remedy
is only to allow the works to get worse
and worse every day.
We have had
experience of that with regard to the
aqueduct, and the chances are that the
dam, if it had not been constructed
in a superior and substantial manner,
would have been carried away. Had the
pipes been laid in the embankment, as they
were in the Yan Yean, there would have
been a collapse. But the usual course of
laying the pipes in embankments was
departed from, for the reason that, in
England, accidents had occurred to dams
of the kind, owing to the water working
its way between t.he pipe and the substance
of the embankment. The leaking at the
Geelong works was stopped by the sinking
of a puddle-shaft which should have been
sunk in the first instance, but, that done,
the reservoir was water-tight. Now is it
certain that if the same course had been
adopted at Malmsbury, immediately the
leakage there was discovered, there would
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not have been the same result? The engineers whom the Minister of Mines
appointed to inspect the works will probably say so; but those gentlemen, it
appears, are not capable of being intrusted
wit.h the remedying of the defects. What
is the use of appointing engineers to report
as to defects of the kind, unless they can
also report something which may be done
in the way of remedy? A great deal has
been said about sentling to India for an
engineer. It appears to me very problematical "\" hether the services of such an
officer can be obtained. Such ofJicers
receive large salaries in India-I am told
as high as £3,000 per year. Are we prepared to give a salary of that kind?
Moreover, the appointment, if not permanent, will have to be for a certain time.
It would not do for the engagement to be
terminable whenever any aspersion might
be thrown out, or any condemnatory paragraph might appear in a newspaper. It
is said that the Government propose that
the works shall be handed over to local
bodies for completion, and the :Minister of
Mines has hinted t.hat for this purpose the
local bodies would get the money voted
by the House. Now, however much we
may believe in the ability of the engineers
employed by local bodies, although they
may be perfectly competent t.o carry out
the works usually intrusted to them, I·
don't think they are the persons to have
the carrying out of large works like these.
If the works are to be under the control
of local bodies, I am afraid there will be
difJiculty in inducing a competent gentleman to superintend them. I don't believe
that such an officer would care about serving twent.y masters; he would not know
whose instructions to obey. It may l)e
said that the works will still be carried
on under Government supervision. If so,
why call in the local bodies at all? I submit that the proper course for the Government now is to secure the best engineering
talent they can obtain in the colony. Let
the Minister of Mines exercise his own
judgment, and secure the best assistance
he can, in order that these defects may be
remedied as soon as possible. Immediate
action is imperatively necessary, because,
if the rainy season terminates without this
reservoir being full, two or three years
may elapse before it is full. I will not
make any allusion to the mode in which
the persons who had the control of these
works have been removed. I will defer
anything I may have to say on that head
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until the material necessary to assist us in
discussing the subject is before the House.
With regard to the address in reply to the
Governor's speech, I do not appreciate the
argument put forward by honorable members opposite, as to the incompetence of
this House to deal any further with finance.
In fact, so far as the legal view of the matter
is concerned, I agree with the honorable
and learned member for the Ovens, that we
can, if we think propel', vote the Supplies
for the whole of next year. At all events
we can vote Supplies with the view of
carrying out that beneficial arrangement,
as I regard it-the importance of adopting
which was admitted by all sides at the
close of last session-of commencing. the
financial year on the 1st July. One result
of that arrangement will be that honorable
members will not have to sit at the least
tolerable time of the year, when they are
capable of very little exertion, and when
business is frequently interrupted by holidays. One thing to which I wish to direct
the attention of the Government, and of
the Solicitor-General particularly, is the
necessity for the introduction, as soon as
possible, ofa Probate and Succession Duties
Bill. Such a measure ought to be introduced at once. I believe that a more
equitable tax could not be imposed. It
would bring in a large revenue. r believe
that a moderate probate and succession
duty would realize at least £100,000 a
year. I do not see why the Government
should not introduce a Probate and Succession Duties Bill similar to that which
has been passed in New South Wales. I
think that it would be favorably regarded
both by the Legislature and by the country,
and that it would be passed without delay.
1 trust that the GovernI)lent will introduce
such a measure this session. it is absurd
that if a man in this colony dies and leaves
property worth £3,000,000 or £4,000,000,
all that should have to be paid with respect
to that property is some £6 to the Supreme
Court, while, if the property was only worth
£1,000, it would be subject to the same
charge. I do not believe there is any
member of the House who would not assist
the Government to pass a Probate and
Succession Duties Bill. I trust that the
Government ,,,ill re-consider their decision
with respect to the waterworks, and that
they will act more liberally towards the
countl'y districts which requil'e waterworks
than they intend to do. The 'Vater works
Act of 1865 contemplated that any district
should have a right to claim the construction
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of waterworks by the Government if it
could be shown that they would yield 6
per cent. interest on the loan. If the Government are not prepared to carry out the
policy of that Act to the fullest extent., I
trust that at all events they will go much
further towards carrying it out than they
intend to do at the present time. If, instead
. of assisting the localities to the small extent
they contemplate, theywere to bear at least
Imlfthe expenditure, theywould encourage
the local bodies in the construction of
waterworks, which would not only benefit
the districts themselves, but the whole
community.
Mr. JONES.-Mr. Speaker, I think
there is no section of politicians in this
House who will doubt that we may give
Supplies for the first six months of' the
year 1871 wi thout endangering the liberties
of the people of this colony. I think that
some considerable convenience may be
likely to grow out of meeting the Government proposition to give this six months'
Supply. I think that some excellent indignation has been discharged haphazard
which might have been saved for another
and more fitting occasion, and might perhaps, during a general election, have been
brought out with very considerable advantage to honorable members who have
reduced the weight of their thunder during
the debate which has taken place on the
address in reply to the Governor's speech.
But it appears to me that there are some
matters which ought to be considered and
dealt with by the House. We ought to
know whether or not the Government
intend to go on with the promised works
for the North-Eastern Railway, for which
moneys have- been voted, for which
moneys have been obtained by way of loan,
and for which moneys are now ready. In
the Governor's speech we are told that
there will be presently a proposal for a
railway line into the Western district, for
which, as a matter of course, honorable
members are well aware, there is no money
ready.
Mr. CASEY.-£200,000.
Mr. JONES. - The honorable and
learned member knows very well that
£200,000 may be expended in very little
more than preliminary surveys, and that
moneys which we have now locked up in
banks ready for use will continue to be
locked up, while the country, for merely
electioneering purposes, will be played
with and toyed with by the astute gentleman-the Chief Secretary-who leads the
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political affairs of this country a precious
dance. It will be just pla.yed with in
orde'· that there may be a few little baits
to be fiung to the constituencies during the
forthcoming election. Honorable members
know very well there is no intention to go
on with the Western line-that really to
go on with the 'Vestern line will be to
declare in favour of certain constituencies
and against certain other constituencies,
and so let them off the hook. Really, the
constituences are to be kept on the hook;
really, the string is first to be pulled in
one quarter and then pulled in another;
and, as the Minister of Railways well
knows, there is no intention to determine
as to the Western line. It has been put
into the speech just as we occasionally see
one of those ornaments which are put into
the centre of a dining-table-an ornament
which is intended merely to be looked at,
never to be cut. The person who would
dare to infringe that centre ornament would
be looked upon as a Goth; bu t the ornamen t
is to remain there as a piece of show. In
exactly the same way the education ques·
tion has been referred to. There is no intention to deal with the education question
this session. We have just the usual vague
generalities. We have been referred by the
Chief Secret.ary to an address, given some
time since to his constituents, in which
he said that the schoolmasters should not
be allowed to give any religious teaching
during school hours. Is this House going to
he played with in any such forcible feeble
fashion? Are we going to tell schoolmasters in ,,,hat hours they shall not give
religious instruction and in what hours they
may give religious instruction? Shall we
say to the schoolmaster-" If you give religious instruction between the hours of
two and four you shall not have the State
subsidy, but if you give religious inst.ruction between four and five you will be
favorablv considered" ? This House has
nothing ~to do with the giving of religious
instruction. It should neither interfere
to prevent it nor to promote it, but just
leave the matter to be dealt with by the
people according to their own consciences,
merely ascertaining whether or not the
children get a sound secular education.
Having examined the children and ascertained the kind of education which trley
have obtained, we should be prepared to
subsidize the schoolmaster. Be his creed
what it may, or be the creed of the children learning under him what it may, we
should be prepared to pay for secular

Governor's Speed.

[NOVEMBER

instruction, and do away with a great deal
of the expensive nonsense which we are
now paying heavily for in the shape of our
costly machinery for education-machinery
which gives no commensurate advantage
to the colony at large. It is costly exactly
in the same way as our military staff
is, which costs us a great deal more
than the work we are likely to obtain from
the machine will ever pay fOI', let it be
continued as many years as it may. It
appears that we have a Government prepared for great emergeneies. The Chief
Secretary waxed quite warm when defending himself and his colleagues for the line
of conduct which they have pursued for
the protection of the colony, a line of conduct which we are told has resulted in
this:-" That preparations have been made
for securing the colony against any attack
to which it may be exposed." "Ve are
expected to be thankful for being prepared
against any attack that may possibly be
made; and all this is to be d,one with 60
men, at 2s. per day each. Could not the
Government have gone just a little further,
and raised another 20 or 30 men, and
defended the whole of the colonies?
The Chief Secretary would have been
fully justified, if any great emel'gency
had arisen, if he and his colleagues had
stepped into the gap and taken proper
and efficient measures for really defending the colony; but it was an absurd idea
that we were likely to be invaded, and it
has resulted in an absurd standing army
of 60 men, at 2s. per day, the great
majority of whom, if they happen to be
men with unconsciously large appetites,
will be able to eat their own pay, and
must be kept clothed by the colony, or
the standing army will be taken up by the
police, as soon as their present uniforms
are worn out, because they will not be
able to keep their kit in order. If the
Government had done something to meet
a great emergency, I could have understood
this paragraph in the Governor's speech.
But is there any emergency? Is it to be
supposed that if the British empire, of
which we are so smHll a portion, was at
war with any European power, there would
be presently a mad attempt made to tear
off this colony, the mere toe-nail of the
empire, instead of striking head and body
blows between the two powers or more
which would be immediately engaged? If
we are attacked, is it to be supposed that
60 men, who will be kept on the starvation short allowance of 2s. per day (who
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will require to employ a few men out of
their 2s. per day to carry their musket~,
for they will not be strong enough to
carry them themselves on the miserable
diet which they will be able to obtain),
will be able to defend us? Is it to be
supposed that such a miserable sham of a
standing army will be able to defend us
against any attack that maY' be made upon
us? Weare asked to be thankful for
wonderful small mercies when we are expected to be thankful for such a standing
army and preparation as this. It was on ly
intended to be a standing army in order
to justify an expensive staff. It used to
be said that the American army consisted
of very few besides general officers, and
we shall have an immensely expensive st.aff
without an army to command. It is absurd
for this colony to pretend that it will be a.ble
to defend itself against any attack to which
it may be exposed. Our safety will consist
in the fact that we shall not be attacked,
and in no other way can we hope to defend
ourselves by our standing army. Laying
down a few torpedoes at the Heads may
be useful; but these 60 soldiers, at 2s. per
day, may be looked upon as the worst exhibition of the homreopathic system the
world has ever seen. I know that., according to homreopathy, a globule suspended in
mid air so that its shadow fall on a bit of
water will presently give some medicated
property to that bit of water. Perhaps
it is intended that our 60 soldiers shall
presently bathe in Hobson's-bay, and impregnate the whole of tho waters of the
ocean with so large a capacity to defend
this continent from invasion that the mere
waters will be our defence from any navy
or army that may approach us. I think
it must be patent to everybody that we
have been playing at soldiers, and that,
while we have been playing at soldiers, we
have been stretching some of the privileges
of the House; for, if there was any necessity for such measures being taken, the
House should have been called togethel' to
devise means whereby the colony would
be able to defend itself. I have not the
slightest doubt there would have been
something better than these 60 soldiers at
2s. per day. How can 60 men defend the
whole coast from any possible invasion?
I now come to the question of water
supply. We were told by the Minister of
Mines that he was very glad that the
matter had not been discussed-that it was
just as well for honorable members to have
wai ted un til the reports were laid on the
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table. What do we find him doing afterwards? Why the honorable gentleman
plunges into the question which he said
should not be discussed till the reports
were laid on the table. It was manifestly unfair to go on to discuss the question while members were not in possession
of the information which the Minister of
Mines is possessed of. While congratulating other members in not having entered into the question, he should have
contented himself with similar self denial,
and have reserved whatever remarks he
had to make until the time when the House
could see whether or not his observations
were justifiable. As to these waterworks,
I should like to know whether it. is a fact
that the gentleman who has lately been
disgraced by being removed from his position as Chief Engineer for Water Supply
has been hampered from time to time hy
being obliged to cut down the works in
order to suit the sums of money placed at
his disposal, instead of being allowed to
carry out the works in their integrity?
It may be alleged that an engineer should
tell beforehand what his works will cost,
and give a statement in all circumstances
of the amount of money which will require
to be expended. Eminent engineers have
certainly not been able to give such information to their employers, whether they
were Government or private individuals.
When the great Swedish canal, 100 miles
in length, and cut through rock for the
most part, was projected, Von Platten
called in the assistance of Telford, one of
the greatest engineers of his time. It was
estimated that the work would only cost
£150,000, while, by the time it was completed, • it actually cost £850,000. If
those eminent engineers had been obliged
to cut down the undertaking from time to
time, to suit the moneys at their disposal,
one of the greatest and most successful
canal works in the world would have been
destroyed of its efficiency-would have
been rendered impossible. "Vhen such a
mistake in the estimated cost of that work
was made by two such eminent men as
Von Platten and Telford, we need not be
much surprised that a gentleman, suddenly
taken from the department of the Minister
of Railways to be erected into a hydraulic
engineer, should have made some mistake
in his figures, the consequence of which
has been that he has been compelled to
remodel his works, and also to make them
less substantial than they would have been,
in order to suit the money at his disposal.
Mr. Jones.

Address in Reply.

The Government who compelled him to
cut down his works and vary his specifications are at least as much to blame as
the gentleman who altered them. Honorable members know that the statement I
have put forward as to such alterations
is true, and that in a great many cases
Mr. Christopherson's specifications have
been changed from time to time. Mr.
Christopherson has had the opportunity of
carrying out his works, well knowing that
he was subjected, and would be subjected,
to most unfavorable criticism from time to
time. Scarcely had he undertaken the
charge of the department than there was
an endeavour to put another person over
his head-a gentleman who has as little
or less experience of hydraulic engineering
thau Mr. Christopherson had. He was to
have been a kind of consulting engineer
to give advice in matters with which he
was utterly unacquainted. I know that at
the present time the Engineer-in-Chief is
set up as the great authority on aUengineering questions in this colony. Evet'ything
nowis under the Engineer-in-Chief-evel'Y
matter is referred to him. I dare say that
not one of the proposed batteries-batteries which will not stand the first shot of
a large gun without disintegrating and
crumbling to pieces-will not be erected
without the matter being first of all submitted to the dictum of the Engineer-inChief. That gentleman has planned the
North-Eastern Railway so skilfully that
the place fixed for the station at nenalla
has been several days submerged, and is
likely to remain several weeks longer two
or three feet under water. I am not here
to say that the Chief Engineer for \Yatel'
Supply has made no mistakes. I believe
that he has been getting his education at
the expense of the' colony . It is proposed
to put another person in his place, who will
have to be educated up to the same standpoin t, at the same or perhaps greater cost.
We should have given Mr. Christopherson
an opportunity of repairing his own mistakes, as it would have been his interest
to do, at the least possible expense to the
country. "Ve have pursued the least wise
course in allowing another gentleman to
step into his shoes and disclaim all respollsibility-a gentleman who has been distinguished during all the time he has been in
office for extravagance, a gentleman who
has given us a viaduct which has been
shaken to its foundation twice, and ra.ilway
stations which cost on an average £4,000,
but which should not have cost on an
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average, for all the traffic that is taking place
on our lines, more than £-100 each. We
are about to make that gentleman a kind of
engineering dictator throughout the colony
upon every question which can possibly
arise, in the face of the fnct that he does
not know anything at all about hydraulic
engineering. We are told that the great
defect in the Malmsbury dam is that the
outlet pipe is cracked. Are honorable
members aware that the ontlet pipe from
Yan Yean is cracked? I dare say honorable members generally are not aware of
that fact, yet it is true. It was cracked
a long time ago, and had to be cased in
another pipe, and has done service up to
the present time. Where such a mistake
as that has been made, and has been
doctored, I do not see any reason why
the mistake as to the strength of the pipe
to be used at Malmsbury might not have
been cured in a similar fashion. Again,
who is responsible for the strength of that
pipe? I Sll ppose the very gentleman who
is now practically in charge of the works.
I believe I am right in saying that the
calculations as to the strength of that
pipe were made by Mr. "Yilks, who is
now for all practical purposes the engineering head of the department. Is not his
mistake in that matter one of the great
faults which has lead to the breakdown
of Mr. Christopherson as an engineer?
When we further bear in mind that 1\11'.
Thomas Higinbotham is now the Engineerin-Chief, and not merely the Engineer-in
Chief, but the chief referee for engineering in the whole colony; when we bear
in mind that that gentleman's line of
railway has been washed away twice
between Sandhurst and Echuca; when we
remember that his railway embankment
at Ballarat-his own particular and pet
project-has resulted in the destruction of
human life and in the drowning of Ballarat time after time, I think we should
take some time to consider whether it will
be wise to move one step under this very
respectable and generally irresponsible gentleman. Just twelve months ago the fact
of the submerging of Ballarat East was
brought under the notice of the Chief
Secretary. He was asked to send the
Engineer-in-Chief to discover how it was
that, since the embankment was built, Ballara,t has been continually liable to be suhmerged by floods. Plans were submitted
to the Government, but Mr. Engineer-inChief had not time to look at the embankment. It was satisfactorily proved that
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the town had been flooded a Ii ttle time
before; only a few months elapsed before
it was submerged again; and a few days
since it was once more under water. Men
who have been living in the colony for
years, and have been slowly accumulating
a small competency, have been suddenly
turned to ruin; some have lost their lives;
others have lost all the property they possessed; and the engineer who is unable t.o
cure the defect which has led to these
results is to be made engineering referee
in all engineering ma,tters all over the
colony. Though the Government cannot
step one pin's breadth beyond theil' present
position in order to save Ballarat East from
complete drowning, they are qui te ready
to set up a standing army of 60 men, at
2s. per head per day. I have not the
slightest doubt that the address in reply to
the Governor's speech will be carried. I
havenotthe slightest doubt the Government
will succeed in carrying through most of
the measures they are in earnest in bringing
in. As a matter of course they are not in
earnest in pretending that they will bring
in an Education Bill. They are not in
earnest in their desire to amend the 'Vines,
Beer, and Spirits Sa,le Statute, or they
would not have put the condition they did
on the honorable and learned member for
South Bourke last session-compelled him
to submit to drag in the miserable singlebottle licence which has been the cause of
the distress and misery resulting from the
piece of legislation for which the AttorneyGeneral is immediately responsible. There
is one subject which ought to have been
alluded to in the Governor's speech.
There are special reasons why the Chief
Secretary should have referred to the
subject of the payment of members. He
knows that, but for his engagement to
bring in a Bill to deal with payment of
members, a measure relating to that question would have been brought in by the
honorable and learned member for Dalhousie, and brought in in earnest, and
dealt with. The honorable and learned
member intended to bring in such a
measure, and it was understood that he
was to have the support of the Government, but he was induced to forego his
intention on an express engagement that
the Chief Secretary would bring in a Bill
to deal with this great question. Under
these circumstances, I think there is a
'peculiar breach of faith, on the pnrt of
the Chief Secretary, in allowing the last
session of the present Parliament to be

80

The Boy Adams.

[ASSEMBLY.]

Address to tlte Governor.

inaugurated by a Governor's speech in ing the papers, which were very voluminwhich there is no reference whatever to ous, might be saved, while the object in
payment of members. I look upon it as a view would be attained by placing the
matter of course that Parliament has been documents in the Library, where they
called together merely to obtain Supplies, could be inspected by the honorable memthat when Supplies have been obtained we ber.
Mr. JONES stated that he would alter
shall be tolerably well assured that all the
measures which have been talked of in the motion by striking out the word "all"
the speech will simply go to make up the before" papers." He would be content if
placard which will prejudice the people the Attorney-General would produce such
in favour of the Ministry, in the hope that papers as he considered material to the
in the next Parliament they will do more case.
than they have done during the life of the
Mr. MICHIE thought it would be better
present Parliament. I look upon this to accept the suggestion which he had
Governor's speech as being even a little made to the honorable member. Papers
more vague and expressionless than Go- which other persons might consider to be
vernors' speeches usually are; but it relevant to the case, he (Mr. Michie) might
appears to me that the Chief Secretary deem wholly irrelevant. He could inform
should have been at some pains to redeem the honorable member that the Governhis engagement to the honorable and ment would not make any further commulearned member for Dalhousie, by bringing tation of the prisoner's sentence. Every
in a Bill for payment of members, or precaution had been taken to prevent the
causing a Bill to be brought in, or giving boy suffering contamination ii'om older
some pledge or promise that the subject of prisoners than himself, and, in fact, he was
payment of members will be remitted to better taken care of now, though in gaol,
the constituencies to be effectually and at than he was when with his relatives.
once dealt with by them at the forthcoming
Mr. JONES remarked that the question
general election.
of whether the Government would further
The motion for the adoption of the ad- commute the prisoner's sentence, or whedress was then agreed to, and the address ther the boy was well taken care of in gao],
was ordered to be presented to His Excel- was altogether beside the motion. He
lency the Governor by the Speaker and moved for the production of the papers, in
members of the House.
order that the country might be in a position to judge of the whole 9f the facts of
SUPPLY.
the case.
On the motion of Mr. FRANCIS, it was
The motion, as amended, was agreed to.
resolved that the Governor's speech to both
The House adjourned at nineteen
Houses of Parliament should be taken into minutes past ten o'clock.
consideration next day.
THE BOY ADAMS.
Mr. JONES moved-
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"That there be laid upon the table of this
House copies of all papers and information
bearing on the case of the boy Adams, now
suffering a term of imprisonment for carnally
abusing his sister."

The honorable member said that, as some
doubt had been raised as to whether the
girl, who had been examined by a number
of medical men since the trial of the boy,
was the girl against whom the offence was
alleged to have been committed, he desired
to mention that the fact that she was the
same girl was vouched for by the prisoner's
. solicitor and counsel.
Mr. KING seconded the motion.
Mr. MICHIE intimated that he would
not oppose the motion if it were pressed,
but he thought that the expense of copy-

Thursday, November 3, 1870.
Address to the Governor-The Floods at Echuca.-M:almsbury
Reservoir-Compensation to Officers of Wa.ter SupplyBoroughs Statute Amendment Bill-Supply-Wines, Beer.
and Spirits Sale Statute Amendment Bill-Real Property
Statute 1864 Amendment Bill-Crown Lands Sales by
Auction.

The SPEAKER took the chair at half-past
four o'clock p.m.

I

ADDRESS TO THE GOVERNOR.
The SPEAKER reported that he, with
several members of the House, had waited
upon H is Excellency the Governor at
the Government-offices, and presented to
His Excellency the address adopted by
the House in reply to his speech delivered
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Statute Amendment Bill.

HI

to Parliament, and that His Excellency
had been pleased to make the following
answer:-

BOROUGHS STATUTE AMENDMENT BILL.
Mr. WRIXON moved for leave to bring
in a Bill to amend the Boroughs Statute,
"MR. SPEAKER AND GENTLEMEN OF THE LEGISLATIVE ASSElIIBL Y :
in which practically certain defects had
"I thank you for this loyal address, and I look been found to exist, that rendered the
forward with confidence to the success of your working of the Act confusing and in eonendeavours to promote the public welfare."
venient. The Bill would contain some two
or three new clauses with reference to
THE FLOODS AT ECHUCA.
points that required to be dealt with, and
Mr. KERFERD asked the Chief Secre- when the measure was going through comtary whether the Government had received mittee, he would be careful to point out
nny information as to the recent floods at anything that was new in principle as disEchuca, and whether they had been, or tinguished from what would be merely an
were likely to be attended with serious amendment of the existing law. It might
injury to the railway or other property, hereafter become a question for consideraand with loss of life?
tion whether the whole of the existing
Sir J. McCULLOCH replied that law relating to boroughs and municipal
he had that afternoon received a tele- institutions might not be advantageously
gram from Echuca intimating that the recast; but that would, necessarily, be a
river was rising, and that a large amount work of very considerable time, and would
of damage had been done to the town of occupy the attention of the House for a
Echuca. The Government had already longer period than would be available for
sent up some tents for the use of those such a purpose during the present session.
people who had been flooded ou t, and the All, t.herefore, that the Government pronecessary instructions had been given to posed to do at present was to pass this
the local police staff to make the necessary amending measure, which would remedy
provision for the sufferers. A boat had the immediate and pressing defects which
been also sent up for use in case of neces- had been found to interfere with the sucsity.
cessful working of the Boroughs Statute.
The motion was agreed to, and the Bill
MALMSBURY RESERVOIR.
was brought in and read a first time.
Mr. MACKAY presented a progress
RUPPLY.
report of the board appointed to inquire
The
passage
in the Governor's speech
into the present state of the Malmsbury
relating to finance having been read,
reservoir.
Mr. FRANCIS movedMr. McLELLAN inquired whether the
"That a Supply be granted to Her Majesty; and
board had not yet sent in a final report?
that this House will, on Tuesday next, resolve
Mr. MACKAY replied that all the itself into committee to consider the motion."
functions which it was originally intended
The proposition was agreed to.
the board should perform had been perWINES, BEER, AND SPIRITS SALE
formed by them, so that to that extent the
STATUTE AMENDMENT BILL.
report was final; but the Government
The House having resolved itself into
were considering whether it would not be
desirable to enlarge those functions, and committee for the consideration of the
request the board to suggest a remedy for message of His Excellency the Governor
the defects that exist. That was the rea- on this subject,
Mr. MICHIE movedson why the report now presented was
" That it is expedient to amend the Wines,
regarded as a progress report.
Beer and Spirits Sale Statute of 1864, that ap-

COMPENSATION TO DISCHARGED
OFFICIALS.
In reply to Mr. MACGREGOR,
Mr. MACKAY stated that those officers
in the department of water supply whose
services were dispensed with in consequence of the scheme of retrenchment
carried out in 1868 would receive compensation.
G

propriation be made for that purpose."
"That a Bill be brought in to carry out the
above object."

The resolutions were agreed to, nnd
were reported to the House.
REAL

PROPERTY STATUTE
AMENDMENT BILL.
Mr. HIGINBOTHAM moved for leave
to bring in a Bill to amend the Real Property Statute of 1864. He stated that an
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error had been discovered in that measure,
and as he was to a certain extent responsible for it, he proposed asking the Legislature to amend it. One of the sections
of the existing Act repealed the previous
Act of 1857, but re-enacted the section
under which power was given to a tenant
for life to grant a lease for a period not
exceeding twenty years from the time of
the passing of that Act. The same terms
were erroneously repe~ted in the Act of
1864, and the effect of that repetition was
to take away from the year 1857 to 1864
the power of granting which it was intended by both Acts to give. He learned
that there was one case in which a person
died in 1860, and when the tenant for life
recently declined to grant the lease under
the set tlement, the difficulty, which appeared to be an insuperable one, was raised
that a person so situated could not grant a
lease. His proposition was to amend. the
Act, so that the power of granting a lease
should take effect from the date of passing
the earlier statute. At the same time, as
certain rights and interests might have
arisen in the law as it at present stood,
he proposed only to take the first reading
now, and to postpone the second reading
for say a fortnight, so as to afford to persons likely to be affected by the change an
opportunity of considering their position.
The motion was agreed to, and the Bill
was brought in and read a first. time.

Sir J. F. Palmer.

ADDRESS TO THE GOVERNOR.
The PRESIDENT announced that he
had presented to H is Excellency the Governor the address adopted by the House
in reply to His Excellency's speech, and
that His Excellency had made the follow·
iog answer : .
"MR. PRESIDENT AND HONORABLE GENTLEMEN
OF THE LEGISLATIVE COUNCIL:
" I thank you cordially for this address j and
I rely with confidence in the sincerity of your
desire to contribute to the useful results of the
session, and to promote the general welfare."

SIR. J. F. PALMER.
The PRESIDENT announced that he
had presented to Sir J. F. Palmer the
address adopted by the Council on November 1. Before doing so, he communicated
with Lady Palmer, with the object of
ascertaining whether. it would be more
agreeable to Sir James Palmer to receive
the address person ally or by letter. It
was with regret that he informed the
House that he had received a note from
Sir James Palmer, intimating that the
state of hiR health prevented his receiving
the address personally, and he therefore
despatched it officially. He had since
received the following reply:"The Hon. W. H. F. Mitchell, President of the
Legislative Council, &c., &c., &c.
"Mr. PRESIDENT,-I thank you for the address
which you have done me the honour to present
from the Legislative Council.
"That address contains an approval of my
conduct as your chairman during the last fourCROWN LANDS SALES BY
teen years, together with an expression of perAUCTION.
sonal good-will that the brief remainder of my
Mr. McLELLAN (in the absence of life may be passed in peace.
Mr. LONGMORE) moved : "I beg you will assure the Council that I
"That there be laid upon the table of this hold this expression of their good opinion and
Rouse a return of all lands sold by auction since kind wishes in the highest possible considera1st April, 1870, distinguishing between town,. tion, aud that, in retiring from public life, it is
suburban, and country lands; also the price not the least painful consideration that I retire
obtained, as well as plans showing all reserves from so many personal friends."
made during the same period."
REPRESENTATION OF THE
The motion was agreed to.
SOUTH PROVINCE.
The House adjourned at five minutes to
The
PRESIDENT
announced that the
five o'clock, until Tuesday, November 8.
resignation of his seat by the Hon. W.
J. T. Clarke had been received, and that
the writ for the election of a new member
LEGISLATIVE COUNCIL. had
been issued on the 7th instant.
Tuesday, :November 8, 1870.
REPRESENTATION OF THE
Address to the Governor-Sir J. F. Palmer-Representation
WESTERN PROVINCE.
of the South Province-Representation of the Western
The PRESIDENT announced that he
Province-South Province Election-Representation of
the Central Province.
had received from the Hon. S. G. Henty
the resignation of his seat for the Western
The PRESIDENT took the chair at twel ve Province, and that on N ovem ber 12 he
,minutes past four o'clock p.m., and read would issue a writ for the election of a
member for that province .
.' the prayer.
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SOUTH PROVINCE ELECTION.
The PRESIDENT announced that the
writ for the election of a member of the
Legislative Council for the Southern Province had been returned, showing that
Mr. William Degraves was duly elected.
Mr. Degraves was then introduced and
sworn.

8.]
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proposed course of proceeding, and I have
come to the belief that they are merely
imnginary. It may be said that some outside person may think that he was entitled
to be elected a member of this House, notwithstanding the return endorsed on the
writ by the returning officer, but of course
it would be open to any person so situated
to petition for redress of his grievance,
DECLARATIONS OF QUALIFIalthough he must petition within the
CATION.
specified time from the date of the writ
The following members delivered to the being issued. But if that is to be a reason
clerk the declarations required by the why we should not, by motion, direct the
seventh clause of the Legislative Council President to issue another writ, it would be
Amendment Act (32nd Vict., No. 334) : - a reason equally cogent against any member
the Honorables W. Degraves, N. Fitz- who might take his seat on the strength of
a writ returned with a similar endorsement
gerald, and R. S. Anderson.
and under similar circumstances. It apREPRESENTATION OF THE
pears to me the only real difference consists
CENTRAL PROVINCE.
in the fact that, at the present time, we
The Hon. W. HIGHETT.-Sir, I beg have no representative at all in this House;
and that, in the case of a member who was
to move"That the President do issue a writ for the not properly returned, he would occupy his
election of a member for the Central Province, seat until it was shown on petition t.hat he
in place of t.he Honorable Captain Cole."
had no right to do so, and must vacate it in
I do so rather for the purpose of affording favour of some one else-il) other words,
an opportunity for the discussion of the instead of the endorsement to the writ
subject, which certainly seems to me to be being to the effect that no legal nominaone of very considerable importance, than tion had taken place, there would be
with any intention of pressing it upon the a virtual displacement of the indiviHouse, for I am not at all clear that this dual returned under the new writ. I fail
will turn out to be the best mode of pro- to see anything inconvenient that would
ceeding in the matter. If the Minister of result from the adoption of the course now
Customs will consent to the introduction proposed; at all events no inconvenience
of a short Bill, legalizing the issue of a greater than would arise out"Of any ordiwrit, that would perhaps be the best course nary election petition. These being my
to pursue; or even if he would allow an views of the position in which we are
amendment of the Electoral Act to the ex- placed, I feel, as I have already said, quite
tent of only a few words, I think the prepared to support the motion of Mr.
whole difficulty that has arisen would be Highett. At the same time, if such a
met. Tn the event of either of these sug- wish should be expressed by the House, I
gestions being adopted, I am prepared to am equally prepared-in conjunction with
withdraw my motion, but otherwise I shall my fellow members of the Elections and
Q~alifications Committee-to consider the
ask the House to decide upon it.
The Hon. T. T. A'BECKETT.-I will matter very carefully, and bring up a
second the motion, and in doing so it is special report upon the question. I must,
only right, as the honorable member has however, express my opinion that that
appealed to me, that I should express my question is not one which calls for new
views on the subject. I confess I do not legislation; because it never was and
feel oppressed by any difficulty that sur- scarcely could have been anticipated that
rounds it, for I think we may accept the such a case as the present would have
return to. the writ, as it was presented to arisen, a case where a vacancy has arisen
the President, as being true, until the con- and no person has come forward as a
trary is shown to be the case; and that we candidate for the filling of that vacancy.
certainly ought not to go outside that re- The return to this writ has nevet·theless
turn, in order to find a reason why the shown that that exceptional and unforeseen
Central Province should be partially unre- state of things has occurred, and the result
presented. I have endeavoured to work is that this House is deficient of one of its
out in my own mind the inconveniences members. I believe our course, undel'
which it is apprehended may arise from the these circumstances, to be a perfectly clea.r-
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one, and that we must issue another writ,
and so go on until we do get a member.
I do not think it is a matter in reference to
which the Government ought to be called
upon to take action, because it is one with
which the House itself should deal, for the
simple reason that the House is undeniably
the master of its own privileges.
The Hon. J. O'SHAN ASSY.-Having
taken the opportunity which the adjournment afforded of looking into this question,
I may say that I do not feel quite so clearly
on it as the Minister of CURtoms expresses
himself. If we are to stand upon the
privileges of Parliament, it is very certain
that there was no necessity whatsoever for
the enactment of a statute to provide for
the conduct of elections. By the passage
of such a statute it is equally certain that
we divested ourselves of all the privileges
which relate to the issuing of writs; and,
having done so, I contend, very confidently, that, if the statute which relates
to the issue of writs is defective, the only
course that we can safely or constitutionally pursue, in order to remedy the
defect, is to make an amendment of the
Act. It appears, as I read the Electoral
Act, that errors at the hauds of returning
officers were contemplated as being likely
to arise. In this case the returning officer
has committed an error, or we will assume
it to be such. Now section 131 of the
Electoral Act tells us this:" No election shall be void in consequence only
of there having been no returning officer at the
time of the issue of the writ, or of any deJay in
the return of the writ."

Now surely that is a contingency which
justifies me in making this statement. The
clause proceeds : "And where any accidental or unavoidable
impediment, misfeasance, or omission shall have
happened, the Governor in Council may take all
such measures as may be necessary for removing
such impediment, or rectifying such misfeasance
or omission, or may declare any or all of the
proceedings at or for any election valid as to and
notwithstanding such impediment, misfeasance,
or omission; and every such Order in Council
shall state specifically the nature of the impediment, misfeasance, or omjssioll, and shall be
forthwith published in the Government Gazette."

Now I not ouly quite admit that the word
error is not useu here, but I think I shall
be able to show that, in that particular
respect, this clause is defective. The misfeasance is to be cured in a certain manner
provided by law.
Mr. T. T. A'BECKETT.-But in this
case there is no evidence of misfeasance or
error.

Central Province.

Mr. O'SHANASSY.-The return to
the writ is this:" I do hereby certify and return that no candidates ha ye been legally nominated, and that no

member has been duly elected in pursuance of
this writ."
I fail to see that the returning officer is
either called upon or qualified to express a
legal opiuion on the subject of an election.
That is clearly t.he duty of the Elections
and Qualifications Committee. The returniug officer, therefore, has not only committed the error of saying that no persons
were legally nominated, but has committed
the second error of expressing an opinion
as to the legality, or otherwise, of the proceeding. Had he simply confined himself
to declaring that no nomination at all was
made, the case would have been different.
The Hon. N. FITZGERALD.-There
was something in the nature of a nomination.
Mr. O'SHANASSY.-No doubt; and
the returning officer tries to cure the defect
by saying that what was done was not
done legally . We are not, therefore, in
this case dealing with the privileges of
Parliament, and I say that if the word
error had appeared in this clause, it would
have been perfect. The clause that I have
just read is what Parliament thought would
meet all the difficulties and requirements
of the case; but at the same time it is
very clear that a state of things has arisen
which Parliament did not foresee when it
enacted that provision, and now I think
the time has arrived when the omission
s11ou1u be supplied or the error corrected.
The Minister of Customs argues that no
harm will result from the issue of the
writ; but does not it seem at starting that
the adoption of such a course would be
placing the constituency in a false position
in which they have no right to be placed?
It commits or may commit them to a false
election without their having at first, as
they ought to have, the power of ascertaining whether the step they take is right
or wrong ab initio. Such a contingency
as that is very palpably probable, and is
oue that shonld by all means be guarded
against. Again, let it be borne in mind
that if this House can order a writ to
issue, it can also order that no writ shall
issue, and thus would be given a power
certainly not contemplated by the Legislature, of preventing any further elections. That, I apprehend, will of itself be
accepted as a good reason why we should
adhere to the statute law according to
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which elections are to be conducted. I
am· unable to agree with the Minister of
Customs as to the case being quite so
clear as he has endeavoured to make
out; because the present state of things
cannot apply to the I-louse of Commons, for there is no analogy between the
pri vileges of the House of Commons and
the rights that belong to us in connexion
with the statute law. Again, there is a
time prescribed within which persons may
peti tion, and that time has not yet expired, so that, for that reason, if fOl' no
other, the issue of the writ would be
wrong. The least that should be done
would be to allow that time to elapse; and
I think the Minister of Customs ought at
all events to draw the serious attention of
his colleagues in the Ministry to the difficulties that have been pointed out as
surrounding this. question, so that the
material remedy of guarding against them
in the future may be accomplished. The
palpable object of giving such power as
is here given to the Governor in Council,
is to provide against such a contingency as
Parliament being out of session; but I
venture to say that the President has no
power in law to correct any error, or
supply any omission of the returning officer.
No such- case as thfl present has arisen
dnring the past fourt.een years, and I have
only made these few observations in the
hope that this discussion will lead to the
establishment of a precedent, by which we
may be guided in future times, and that a
legal warranty may he gi ven us for correcting errors that may be committed by
returning officers.
The Hon. W. A. C. A'BECKETT.-I
certainly think that, whatever may be
done in this particular instance, there
should be a clear expression of opinion on
the part of this House, so that parties who
wi 11 be candidates for election shall not be
su bject to an appeal to the Elections and
Qualifications Committee, for it is manifestly unfair that they should be. It
appears to me that immediate steps should
be taken to place candidates, in this respect, on a perfectly fair footing, so that
they may know what they are about.
The Hon. R. S. ANDERSON.-I do
not think that there is any power in this
House to issue a wrir, and the real point
ut issue is whether the Electoral Act provides for the issue of a new writ upon the
state of fact disclosed in the endorsement
of the returning officer. One thing is
certain, that provision ought to have been
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made for the event of anything occurring
to prevent the writ being returned. Supposing no person is returned at all ?
Mr. T. T. A'BECKETT.-That is the
case here.
Mr. ANDERSON.-Precisely; and we
go back for the purpose of ascertaining
what provision is made in the Act, and we
find that there is none. I am of opinion
that a writ issued nnder the circumstances
proposed would be informal and invalid,
and that the only proper course that can
Le pursued is to amend the law to an
extent that will enable us to take power
for providing against such contingencies
in the future. No doubt, in this case, a
writ could be issued by the President,
under the direction of the House; but, I
presume, the House would hesitate to give
that direction unless it sees its way clearly
to the possession of the power to do so.
I fail to see that it does possess that power,
and I am strongly of opinion that the Act
should be amended before we attempt to
exercise it. I suppose an amending Bill
could easily be passed through this Chamber in one sitting. and that on the following night it could be passed through the
other House, so that His Excellency could
give his assent to it on the following day.
There need, therefore, be no delay.
Mr. T. T. A'BECKETT.- Has the
honorable member any suggestion with
which he is prepared, as to the nature of
the clause which would, in his opinion,
overcome the difficulty?
Mr. ANDERSON.-We cannot go behind the writ, and, if the return to the
writ shows that no person has been returned
a member of this House, such power should
be taken that, in the event of a vacancy
occurring under similar circumstances, the
immediate issue of a new writ may take
place.
The Hon. W. CAMPBELL.-I support
this motion, because we have always been
very jealous of maintaining the liberties of
this House, and have asserted that, where
our constitution does not provide remedies
for difficulties of this character, we are to
be guided by the practice of the House of
Commons. N ow the House of Commons
will not, I think, permit the law, or any
other power, to interfere with it on questions of election. If, sir, there is any
doubt about the matter, it is, I think, very
easy for you to delay the issue of the writ
for say thirty days.
The PRESIDENT.-I feel bound on
this occasion to express my opinion on the
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question before the House, although it is
only in accord with the remarks that J
have already made in reference to it. I
believe this House enjoys similar powers
and privileges to those exercised by the
House of Commons. I have already stated
what has been declared to be the course:"According to the know!llaws and usages of
Parliament, it is the sole right of the Commons of
England in Parliament assembled (except in cases
otherwise provided for by Act of Parliament) to
examine and determine all matters relating to
the right of election of their own members."

If honorable members will refer to clause
68 of the Electoral Act Amendment Bill
1 R56, they will see that such an act as has
been committed in the present case by the
returning officer was actually contemplated. That clause says"All petitions complaining of an undue election or return of a lllem ber to serve in the said
Council or Assembly, as the case may be, or
complaining that no return has been made according to the exigency of the writ issued for
the election of a member to serve in the said
Council or Assembly, or complaining of any
special matter contained in any such return."

That is the very thing that has occurred
here. I have no doubt it is in the power
of the House to direct that writs shall be
issued, but I do not think it would be wise
to do so until the thirty-one days allowed
for petitioning have elapsed. With that
difference I imagineothere can be no objection to the motion. I express this opinion,
however, wiLh great diffidence.
Mr. T. T. A'BECKETT.-I think the
law as it stands fully meets the present
difficulty, because it deals with and prov ides for a case in which no return has
beeon made-and tha,t case is a case of
vacancy. The Act declares, that whenever there is a vacancy, occasioned either
by retirement, death, or any other cause,
the President may issue a writ.
The PRESIDENT. - I think Mr.
Highett would do well to add to his
motion words to the effect, that °the writ
shall Dot be issued until the thirty-one
days provided by law shall have expired.
It must be thirty-one days from the meeting of Parliament.
Mr. HIGHETT.-In that case it would
be necessary to move the adjournment of
the debate for fourteen days.
The Hon. N. BLACK moved the adjournment of the debate until Tuesday,
November 22.
The motion for the adjournment of the
debate was agreed to.
The House adjourned at five o'clock,
until Tuesday, November 15.
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Tuesday, November 8, 1870.
The Police-Sites under Businesa Licences and Miners'
Rights-The Governor's Commission-Murray Customs
Duties-Parliament Stables-Disfranchisement of Ratepaying Electors-Licensees under the 31st Section of the
Land Act 1869-State Forests-Western Railway-Ararat
Lunatic Asylum-Supply-The Powers of a Triennial Parliament-Wines, Beer, and Spirits Sale Statute Amend·
ment Bill- Contractors' Debts Bill-Married Women's
Property Bill-Payment of Members.

The SPEAKER took the chair at half-past
four o'clock p.m.
THE POLICE.
Mr. LONGMORE asked the Chief
Secretary when the report in reference to
the alterations in the Police department
would be laid on the table?
Sir J. McCULLOCH replied that he
did not know what report the honorable
member referred to.
Mr. LONGMORE remarked that last
session the Chief Secretary promised that
he would make inquiry into cel'tain charges
which were brought forward against the
Police department, and communicate the
result to the House.
Sir J. McCULLOCH intimated that he
had fulfilled his promise, and would communicate the result of his inquiries to the
House when the Estimates were under
consideration.
LAND ON MINING CLAIMS.
Mr. FRAZER asked the Minister of
Lands when he would be prepared to introduce a short Bill to enable persons holding sites under licence or miner's right on
mining claims to acquire their freeholds
without injuring mining interests? The
honorable member observed that in many
instances miners were put to great inconvenience in consequence of being unable to
mine on these lands, there being no law, nor
any regulations, to enable them to do so.
Ho1clers of the land who had made improvements thereon were also at a disadvantage,
from having no title to their allotments.
Mr. MACPHERSON said that it was
not his intention, at present, to introduce
a Bill to effect the object which the honorable member suggested. He thought,
however, that it was a very desirable object,
and he understood that it was possible to
at.tain it under the new Act, by a particular form of grant. He proposed to
institute inquiries, and if he found that the
end could be secUl'ed by that mode-as he
was advised it could-he would take care
that it was accomplished.

Disfranchisement

[NoVEMBER

THE GOVERNOR'S COMMISSION.
Mr. CASEY asked· the Chief Secretary
whether any despatches had been received,
since the prorogation of the last session of
Parliament, from the Secretary of State for
the Colonies, conveying alterations in the
Governor's commission or instructions?
In order that the Chief Secretary might
know to what despatches he referred, he
would mention that he had seen copies of
despatches which had been sent to the
Governors of other Australian colonies.
One of the despatches appointed the Chief
Justice, in lieu of the principal military
officer, to be the officer to administer the
government of the colony in the event
of there being no Governor. Another
despatch had been published purporting to
have been sent by Lord Kimberley, the
Secretary of State for the Colonies, to the
Governor of South Australia, informing
him that the Legislature of that colony
might enact certain Acts of Parliament
with reference to customs duties. He
desired to know whether corresponding
despatches had been recei ved in this colony;
and, if so, whether there was any objection
to lay them on the table of the House?
Sir J. McCULLOCH said that certain
despatches had been received since the
close of the last session of Parliament. If
the honorable member would move t.he
adoption of an address to the Governor in
the usual manner, no doubt His Excellency
would consent to the despatches being laid
on the table.
Mr. CASEY intimated that he would
gi ve notice of motion.
MURRAY CUSTOMS DUTIES.
Mr. LONGMORE stated that he had
seen a report in the newspapers that the
Government of New South Wales had com·
menced collecting duties on the Murray.
He desired to ask the Chief Secretary if
that course had been adopted by the New
South Wales Government, and what action
the Victorian Government had taken in
the matter?
Sir J. McCULLOCH replied that there
was no truth in the report.
PARLIAMENT STABLES.
Mr. LANGTON called the attention of
the Minister of Public vVorks to a requisit.ion forwarded at the instance of the
J oint Refreshment - rooms Committee to
the Public Works department, on the 13th
June last, to effect sundry repairs, &c., to
the coach-house and stables, and asked
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when those repairs were likely to be
effected? The honorable member remarked
that the committee were astonished to find,
at the beginning of the session, that the
repairs had not been carried out.
Mr. BATES said that the contract was
let on the 24th of last month, and the work
was to be completed by the 21st of the
present month.
DISFRANCHISEMENT OF
ELECTORS.
Mr. CASEY called the attention of
the Chief Secretary to the extensive disfranchisement of rate paying electors during
the present year, through the combined
operation of the Local Government and
Electoral Acts, and inquired whether the
Government would introduce a remedial
measure during the present session? The
honorable member said that last session he
asked the indulgence of the House to
introduce a short measure, with the view
of averting the disfranchisement which
had since taken place. At that time it
was very generally noticed that in many
of the boroughs and shires the rates were
struck with the express object of effecting
the disfranchisement of a very large number of ratepayers. It was known that
those persons who paid, before the lOth
July, the rates then due by them would
be entitled to vote, but that those who
did not would not be transferred to
the electoral roll. He desired to enable
every person who was a ratepayer to be
placed on the electoral roll, so that he
might have the opportunity of expressing
his opinion at the forthcoming g'eneral
election.
Believing that was also the
wish of both sides of the House, he sought
the opportunity of effecting the object in
view, and the opportunity was afforded to
him to the extent of allowing the Bill to
be introduced and read a first time. If
the measure had passed, it would have
avoided what had subsequently taken
place. In the district which he represented a large number of ratepayers
had had their names struck off the electoral roll, in consequence of not having
paid their rates. It might be said that a
person had no right to vote at a parliamentary election unless he had paid his
rates. That was perhaps neither the time
nor the place to discuss such a proposition;
it was sufficient for him to say that he did
not agree with it. He thought that the
fullest opportunity ought to be given to
every person to express his opinion as to
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who should be or who should not be his representative. In one electoral districtSalldhurst-l,210 persons had been struck
off the roll of ratepaying electors because
they had not complied with the condition
as to the payment of rates. In North
Melbourne, also, a very large number of
ratepayers had been struck off the electoral
roll, and anum bel' had also been struck
off at Eaglehawk and other places. What
he particularly desired to draw the attention of the Government to was the fact
that the present was a very favorable opportunity for sweeping away this encumbrance
upon the free exercise of the franchise.
He begged to submit to them whether,
under the circumstances, it was not desirable that they should introduce a short
Bill on the subject? The discussion of the
measure would not occupy long, while its
passage would afford an opportunity to a
large number of persons to express their
opinion at the forthcoming general election.
He could see no reason why such a measure
should not be introduced. No doubt it
would be stateu that those persons whose
names had been left off the ratepayers' roll
could obtain electors' rights, and therefore
no harm was done beyond the fact that each
person would be charged Is. for the right
to vote. In the first place he did not think
that the electoral privilege was one that
ought to be purchased at all, because they
ought not to induce the people of this
country to believe that the privilege could
either be purchased or sold. But, in the
second place, the existing law prevented
persons whose names had been left off the
electoral roll obtaining electors' rights,
under certain circumstances. According
to the provisions of the Electoral Act, the
ratepayers' roll for every borough, shire,
and road district was to be made out between the 1st of August and the 12th.
On the 1st of September, according to
t.he same Act, a new roll of electors'
rights was made out. If, in the meantime, a person who found his name was
not included on the ratepayer!:)' roll went
to the electoral registrar, and asked for
an elector's right, the electoral registrar said to him-" I cannot give you an
elector's right because your name is on the
roll of ratepaying electors for last year,
which continues to remain in force until
the new roll of rate paying electors comes
into operation." The new roll did not
come into operation until some time in
Septem ber, so that the result was that
although a ratepayer was left off the new
Mr. Casey.
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roll of ratepaying electors he was not permitted to get an elector's right-no opportunity was afforded to him till some time
in the following March to get his name on
the roll of electors' rights. Under these
circumstances there was clearly an impediment in the way of persons who had the
utmost desire to obtain the franchise
being enabled to vote. In point of fact,
owing to neglect to pay their rates at a certain time, they were excluded from the list
of parliamentary electors. It seemed to
him a reasonable request to ask the Government to introuuce a short measure which
would enable those persons who had been
left off the electoral roll under such circumstances to exercise the franchise at the
forthcoming general election.
Sir' J. McCULLOCH said that the
honorable and learned member for Mandurang was under a wrong impression
in regard to the number of ratepayers who
had been left off the electoral roll during
this year as compared with former years,
and upon that all the honorable member's
arguments seemed to be based. From a
return with which he had been furnished,
he found that there was an increase to
the extent of nearly 12,000 in the number
of voters on the roll this year as compared with 1869. On the roll of ratepaying electors there was an increase of
upwards of 7,000, and an increase of upwards of 4,000 on the roll of manhood
electors. He did not feel justified in introducing such a Bill as that suggested by
the honorable and learned member at the
present time, because the House had
agreed to the principle that the rates
should be paid a certain period of the
year to entitle persons to vote, at parliamentaryelections, by viriue of being ratepayers. He did not think the Legislature
would be justified in making such an
alteration in the law as was suggested on
the mere statement of the honorable and
learned member. Moreover, he repeated
that the honorable and learned member
was wrong in supposing that there was a
decrease in the list of names on the roll of
ratepaying electors for this year. At
Sandhul'st, Eaglehawk, and perhaps one
or two other places, there was a falling off,
but in almost every other district there
was an increase.
He did not think that
an alteration should be made in the law to
meet these exceptional cases, and, therefore, there was no intention, on the part
of the Government, to iIltroduce a Bill at
the present time.
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OPERATION OF THE LAND ACT.
SECTION 31.
Mr. FRAZER asked the Minister of
Lands whether, in cases in which licensees
under the 31 st section of the Land Act
1869 desired to obtain the fee simple of
their allotments, and had paid in rent the
price necessary to purchase the same, but,
in consequence of the ground being auriferous, or for other reasons of a public
nature, were unable to purchase, the department wonld cause a regulation to be
framed providing that the rent to be paid
by such licensees in future should be only
nominal, or would take such other steps
as might be necessary for that purpose?
The honorable member said that a notification had appeared in the Gazette to the
effect that licensees under the 3) st section
of the Act could not obtain the fee simple
of their allotments in cases in which the
Mining department hOad lodged objections,
although they had complied with all the
necessary conditions, and that 'they must
continne to pay rent until such time as
the objections were withdrawn or otherwise disposed of. This was a great hardship upon a number of hard-working men
who were cultivating the lands of the
country, many of whom had already paid
rental which amounted in the aggregate
to more than the value of their allotments.
In fact in some cases they had pa.id as
much as £5, £10, and £15 per acre. He
thought that, when the Crown was not in
a position to grant the fee simple, licensees
should not be required to pay more than a
nominal rent for their land, after they had
complied with all t.he conditions imposed
by the Act. The justice of this principle
was acknowledged by Mr. Grant when in
office, and he (Mr. Frazer) trusted that
the present Minist.er of Lands would give
effect to it.
Mr. MACPHERSON thought that the
honorable member for Creswick (Mr.
Frazer) could scarcely really intend to
suggest that he should propose the course
referred to, namely, allow a large number
of the tenants of the Crown to hold their
land without paying rent for it. (Mr.
Frazer-" Charge a nominal rent.") It
was a most extraordinary fact that, in the
honorable membel"s district, there were a
large number of persons who had been in
pos~ession of Crown lands for years, for
which they had not paid oue shilling rental.
(Mr. Frazer-" 'rVhere.") No doubt the
honorable member knew as well as he
did. He admitted, however, that some
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provision ought to be 'made, whereby men,
who had paid the State the value of the
land which they occupied, should no
longer be compelled to continue paying
rent because, on account of mining objer.tions, the Crown was not able to issue a
grant to them; but he was not prepared
to take upon himself the responsibility of
allowing one licensee to escape without
payment, and to require another to pay
rent. He thought it would be necessary
that the matter should be dealt with by
Act of Parliament before any relief from
payment of rent could be extended to these
selectors. He proposed to tak.e an early
opportunity of endeavouring to provide
for this and one or two other defects,
and to introduce a measure to amend them.
In the meantime he was not prepared to
extend any relief in the direction suggested by the honorable member.
Mr. GILLIES inquired whether he
was correct in understanding the Minister
of Lands to intimate, on the part of the
Government, that it was not their intention to charge selectors any less rental for
their land than had hitherto been demanded, even in cases in which the total
rent paid amounted to as much as £2 per
acre, and all the conditions as to improvements, &c., had been complied with? He
knew many cases in which the rent which
had been paid was equivalent to £2 an
acre, and yet the Crown was not in a
position to grant the licensees the fee
simple of their land. Unless the objections
to the alienation of the land were withdrawn, the selectors might pay rent for
the next ten or twelve years, and thus
the whole policy of the Act, which was
that they should obtain land for £ 1 per
acre, would be thwarted. In cases in
which the Crown could not grant the fee
simple, some reasonable concession ought
to be made to the licensees. It was
ridiculous that selectors should be compelled to pay rental after they had paid
perhaps £ 1 or £5 an acre in the shape of
rent.
Mr. MACPHERSON s!tid that it was
impossible that he, as Minister of Lands,
could undertake to provide that a licensee's
rent should cease after a certain period.
He had no hesitation in saying that there
was no selector at the present time who
had paid rental amounting to the value
of his land. (An Honorable Member"There are numerous cases.") It must
be remembered that the persons who were
supposed to haye paid the value of their
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land in the shape of rental had got the
pick of the colony-land that was worth
£7 or £8 per acre. He repeated, that no
man had yet paid rental amounting to the
value of his land.
Mr. LONGMORE desired, on behalf of
a large number of selectors with whom he
was acquainted, to contradict the statement
of the Minister of Lands at once. The
spirit of the Land Act was simply that
the people should get land at £1 per acre,
on condition that they settled upon it.
That condition had been fulfilled by many,
who now found, when they desired to purchase their allotments, that certain obstructions were placed in their way, snch
as mining and other objections. They had
no redress whatever-they must continue
paying rent. As to the statement of the
Minister of Lands that no licensee had
paid more than the value of the land, he
would remind the honorable gentleman
that the squatters had picked out the best
of the land, at 22s. 6d. per acre, before
the Land Act of j 865 came into operation,
consequently the cry that selectors had
got land worth £7 or £8 an acre was perfect nonsense. Their land was not worth
any such price. If an obstructive policy
was to govern the action of the present
Government, it was time that the public
knew the fact. If selectors were to continue to pay for their land at the rate they
had been paying, and saw no hope of getting the fee simple, they had better he
without the land altogether. The Minister
of Lands seemed to forget that after he
took office he reduced the upset price of
land sold by auction from the.. price fixed
by the late Government to £ 1 2s. 6d. per
acre, and latterly he had taken away the
2s. 6d., as altogether unnecessary, and put
the land up to auction at £ 1 per acre. In
a recent number of the Government Gazette he saw thousands of acres advertised
to be sold by auction at £1 per acre. He
would like to know why one class should
be allowed to get land at £1 an acre, and
another compelled to pay rental for a
series of years, and be unable to obtain the
fee simple when they were entitled to it.
After all the attempts which had been
made to get R. liberal land law, it appeared that selectors were now compelled
to pay more for land than it was sold for
by auction. It was time that these things
were set forth in the proper light.
The subject then dropped.
Mr. FR.AZER subsequently called the
attention of the Minister of Lands to the
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rights of licensees under the 31 st section
of'the Land Act 1869, and asked whether
it was the intention of the department to
refllse to recognise the assign of the
original licensees as being entitled to the
same privileges as the original licensees
themselves? The honorable member said
that hundreds of persons, indeed thousands,
had obtained transfers of land taken up
under the 42nd section of the Act of 1865,
but, notwithstanding the fact that they got
their transfers from the original licensees,
the Lands department had stepped in and
said that it could not recognise these transfers at all. The Minister of Lands must
know that these transfers had taken place
with the sanction of the department. He
(Mr. Frazer) had received numerous letters
within the last two or three months, complaining of the action of the department,
and many other members had received
similar letters. He might take one as a
sample of the whole. The writer said"As one of the members for the Creswick
district, I address you, as an elector, to beg of
you to bring before the Government the grievous
wrong and injustice which is done to transferees
under the 42nu section of the Land Act 1865,
who are residents 011 the land and have made
improvements, in refusing to issue the grants
for the said land in consequence of their not
being the original selectors. In order more fully
to show the position of such, I will briefly state
my own case, being aware that there are many
others similarly circumstanced. I purchased
from the original selector his right, title, and
interest to 14 acres 2 roods 7 perches of land
held by him under the 42nd section, on which
was erected a substantial four-roomed cottage,
the land being enclosed by an excellent four-rail
fence. This land was transferred to me by the
Board of Land and Works. Since the transfer
to me I have cultivated it, far beyond what the
law requires. I have laid out several hundred /
pounds in improvements, making it the home
for myself and family. Under the Act of 1869
I applied to purchase this land, and recei ved a
certificate from the Board of Land and Works
stating that I had paid £22 in rent and survey
fees, although, as a transferee, I had not paid
all that sum myself, clearly acknowledging my
right, which certificate I returned with the
application for the grant. The gentleman who
inspected it reported favorably, stating that my
"improvements were far beyond what the law
required." Notwithstanding all my improvements and my residence on the land, as a transferee I cannot claim the Government grant,
neither could I even will this to my wife and
children, because it could not now be transferred
to them, and in (!ase of my death all the money
I have expended Oil the property would be lost,
and my children might be turned out of their
homes. If it be really the desire of the Government to get the people settled on the land they
will bring in a short Bill, removing from transferees who are bonafide residents and cultivators
of the land these terrible disabilities,"
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He contended that the Minister of Lands,
in refusing to recognise the rights of these
transferees, was violating the spirit if not
the letter of the law. He believed that
1he houorable gentleman was acting in
accordance with the advice of the law
officers of the Crown, but a number of
the highest legal gentlemen in Melbourne
held a different opinion from them. The
Minister of Lands could not fail to see that
t.he transferees had rights, and, t.hat being
so, he ought to take the earliest opportunity of bringing in a Bill to place them
in a safe position. It was monstrous that
a man should expend as much as £700 in
improvements on 14 acres of land, and
yet have no title whatever to tbe property.
~hat was not the way to encourage the
settlement of the country.
Mr. MACPHERSON quite agreed with
the honorable member for Creswick (Mr.
Frazer), that it was necessary to do sometbing to protect the rights of parties who
had derived their rights from the original
licensees. The Land Act made no provision for transfers. There was a large
number of transferees-some 3,000 iu fact
-and it would be a manifest injustice to
depri ve them of their rights; at all events
of those rights which had accrued since
they were recognised as licensees by the
Board of Land and Works. The Government proposed to recognise and protect
their rights from the time that they themselves were made licensees of the Crown;
but whether they should go further or
not would be a matter for future consideration.
PETITIONS.
Petitions in favour of the construction
of a line of railway from Geelong to Hamilton, via Carnperdown, Terang, Mortlake,
Hexham, Caramut, and Penshurst, were
presented by :\11'. LONGMORE, from residents in the township and neighbourhood
. of Camper down ; and by Mr. BAYLES,
from residents in the township and neighbourhood of Penshurst.
STATE FORESTS.
Mr. G. V. SMITH asked the Minister
of Lands what steps the Government intended to take for the improvement of the
State forests? Even to sow a few acorns
and chesnuts would be better than to do
nothing.
Mr. MACPHERSON stated that the
Government had had the matter under
consideration, but had not yet arrived at
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any comprehensive scheme for the improvement of the State forests. He thought,
however, that they might judiciously attach a condition to the grants of money
distributed for public parks and gardens
throughout the colony, compelling the recipients to plant a certain number of trees,
to be approved by the Board of Land and
"V orks, in order that they might ascertain
what trees would thrive best in different
localities, so that the Government, in any
future action they took, might be prepared
with a system of planting which would
prove satisfactory.
Mr. LALOR expressed the hope that
the Government would take steps to prevent the destruction of young trees in the
native forests. In the neighbourhood of
Ballarat thousands of young trees were
destroyed every month-trees which, if
left to grow, would in a few years be of
great value for mining and other purposes.
Mr. MACPHERSON intimated that
the destruction of young trees was providedagainst by the regulations under the
Land Act.
Mr. LALOR said that the regulations
failed to prevent the destruction of young
trees. He trusted that some prompt and
decisive action would be taken in the
matter.
WESTERN RAILWAY.
Mr. RUSSELL asked the Minister of
Railways whether certain statistics relative
to the different routes suggested for a railway to the Western district had yet been
prepared?
I
Mr. WILSON stated that the statistics
were not yet completed, but, as soon as
they were, he would lay them on the table
of the House.
ARARAT LUNATIC ASYLUM.
Mr. DYTE asked the Chief Secretary
whether his attention had been called to a
statement in a newspaper, published at
Pleasant-creek, ill reference to the Ararat
Lunatic Asylum? It appeared that 30
beds were made up every night on the
floor of the asylum for the accommodation
of a number of the unfortunate inmates,
and that 14 additional patients had recently
been received from the Yarra Bend Asylum,
notwithstanding the want of proper accommodation.
Sir J. McCULLOCH said that his
attention had not been called to the paragraph referred to, but he would make
inquiries into the matter.

92

Powers of' a

[ASSEMBLY.]

SUPPLY.
On the question that the Speaker do
leave the chair, with the view to the
House resolving itself into committee to
consider the motion in reference to Supply,
agreed to on Thursday, November 3,
Mr. CASEY said-Mr. Speaker, I take
this opportunity, the earliest which t.he
business of the session will afford me,
of bringing under your notice, and the
notice of the House and the Government,
certain doubts which have arisen in my
mind as to the course which we are now
asked to pursue. The constitutional difficulty which I am about to present for
consideration is one that I could not with
propriety have brought forward during the
consideration of the address in reply to the
Governor's speech. We know with what
jealousy Governments regard any remarks
which are made upon the address. Although my motive in bringing forward
what appears to me a constitutional difficulty was solely for the purpose of having
the matter considered faidy and on its
merits, it might nevertheless be considered
by the Government to have a political
aspect. For that reason I refrained from
making any observations on this subject
during the discussion of the address, and
also with the object of relieving honorable
members from any doubt whatever as to
any political consequences being attached
to the consideration of the question. The
next stage in the consideration of the
Governor's speech, after the adoption of
the address, was the motion-" That a
Supply be granted to Her Majesty." We
know that by the practice of Parliament
such a proposition cannot be debated; in
fact, of late years the Speaker of the House
of Commons has prohibited any member
from addressing himself to the question,
the motion being one which ought to be
carried without dehate. I therefore take
this the earliest opportunity of expressing
my views upon the question which I am
about to submit. Sir, it seems to me that,
having regard to the Governor's speech
and the propositioJls which it suggests, we
are asked to do two things-to vote Su pplies for a less period than one year, and to
vote Supplies for a period covering a space
of time beyond the period for which we
were elected to serve. These two propositions, it seems to me, are not only not ill
accordance with the practice of the Imperial Parliament, but are directly in conflict
with it. If honorable members will give
me their attention for a few moments, I
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will endeavour to show the authorities I
have been able to obtain which confirm my
view. The Constitution Act, no douut,
prescribes that we may make laws" in all
cases whatsoever." 1.. et me start by saying that I don't for one moment question
the right of the House to make laws in all
cases whatsoever, and perhaps up to the
last moment of its existence; it is the
exercise of that right I find to be restrained
by constitutional usage. But I may be
permitted to call honorable members' attention to the fact that there is a separate
procedure and a separate power given to
us to deal with fiscal matters. I say that
the practice and procedure given to us in
reference to fiscal legislation must be regarded in a different aspect from that
which we possess for ordinary legislative
enactments. The dual function of Parliament, to make laws, on the one hand,
and to provide for the fiscal relations of
the colony, on the other, are marked and
distinct throughout our Constitution. They
are equally marked and distinct, so far as
our procedure is concerned, in our standing orders. While we have a separate
chapter in our standing orders providing
for the manner in which ordinary Bills
shall be passed through Parliament, we
have a particular subdivision of our standing orders specially referring to the mode
in which Appropriation Bills sha11 be
dAalt with-in fact regarding finance as a
separate subject, as the Constitution Act
does, and dealing with it in a separate
manner. The Constitution Act, after providing that all the revenues of the Crown
shall form a consolidated fund, goes on to
say that such consolidated fund may be
disposed of in such manner as the Legislature, from time to time, by an Act of
Appropriation, may direct. But in the
Audit Act, which forms, as it were, the
supplement of the Constitution Act in relation to public moneys, we have it clearly
defined how the Appropriation Act is to
be dealt with, for what period it is to be
passed, and, after it is pa!5sed, how it is to
govern the fiscal duties of the Government.
The 45th section of the Audit Act says" The Treasurer, as soon as conveniently may
be after the expiration of every quarter of the
financial year, shall publish in the Government
Gazette a statement in detail of the Teceipts as
well of the consolidated revenue as of the said
trust fund during such quarter, and also a statement in detail of the expenditure thereof respectively during such quarter, together with a comparative statement of such receipts during thc
corresponding quarter of the previous financial
yea~ and during the twelve months ending with
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such quarter j and such statements respectively
shall be in the forms contained in the 13th, 14th,
or 15th schedules to this Act, or to the like
effect."

I turn to the 15th schedule of the Act, and
I find there that the "financial year" is
fixed as ending on the 31st of December;
so that a definite beginning and ending
of the financial year are clearly provided.
And references are made to the "financial
year" throughout the whole of this Act.
I find, further, that the 28th section gives
power to alter the proportions assigned to
the particular items in the annual Supplies
"if the exigencies of the public service
render it necessary;" and the 29th section
provides that"Except where by any Act now or hereafter
to be in force it is or shall be expressly enacted
to the contrary, all sums of money which are or
shall be appropriated to the public service in any
year, and which shall not be expended during
such year shall lapse, and shall not be issued or
applied in any future year . . . . and the
moneys may be issued and applied accordingly
in the following year only."

We know that this section would not apply
to Bills for appropriating moneys obtained
under Loan Acts, because those moneys are
not in the nature of "annual ~upplies";
but I don't know how the Supplies which
may be dealt with in an Appropriation Bill,
which it is urged is to be passed for a
period less than a year, can be called
"annual ~upplies." If they cannot be
called" annual Supplies" the Audit Act
will not apply to them-we shall be passing
money outside the Audit Act; we shall be
passing money not in accordance with the
existing law of the country, nor with the
regulations for the payment and receipt
of public money; in short, we shall be
attempting, by a temporary Act, to alter
what is the permanent law of the land.
I filld, in the Public Service Act, the same
reference made to the" annual Estimates."
In fact, throughout the whole of our legislation, but one expression appears to be
used, and that is "annual Supplies," or
" annual Estimates." This phrase is one
that we have not coined, though it is continually and persistently used here. It
is the constant-indeed, I may say, the
almost invariable-practice of the British
House of Commons to vote Supplies annually. Never since the year HWO has
it voted Supplies for a less period than
a year, exc@pt in the case of a Government condemned by Parliament. Where
a vote of want of confidence has been
passed against a Government and the
Government have appealed from the

Triennial Parliament.

93

House to the country, in such a case
~upplies have been granted temporarily
to the Government; but, as soon as possible after the meeting of the new Parliament, the amounts have been re-voted,
and the Appropriation Bill has followed
as a matter of course. Only in such cases
has this been done; and those cases, I
submit, prove the rule. Now the 288th
and 289th of our standing orders, which
have especial reference to the Appropriation Bill, provide that" In framing the annual Estimates of Expenditure, the several divisions thereof shall be
expressly stated therein, and when they shall
have passed through the Committee of 8upply,
and the resolutions of such committee shall
have been reported to and adopted by the House,
the several votes so reported and adopted shall
be printed, in the SltJ;ne manner and under the
same divisions, subdivisions, and items of sub·
division that shall have been employed in
framing the said Estimates.
"In order that the Treasurer's yearly statement of expenditure may correspond, item for
item, with the Appropriation Act, the several
votes so printed shall be appended to such Act,
in the form of a schedule, in lieu of the details
hitherto inserted in the body of such Act."

And another standing order declares"That in all cases not herein provided for,
resort shall be had to the rules, forms, usages,
and practice of the Commons House of Parliament of Great Britain and Ireland, which shall
be followed so far as the same may be applicable
to this Assembly, and not inconsistent with the
foregoing rules."

Now I find that the only exceptions that
have occurred, since 1800, to the voting
of annual Supplies-that is, instances in
which Supplies have been voted for less
than a year-were in the years 1807,
1820,1831,1841,1857, and 1859. There
was an instance in 1784 which has been
frequently quoted here, but it is scarcely
necessary to refer to it. That was the
occasion on which Mr. Pitt appealed to the
country. In 1807, the Duke of Portland
was at the head of the Administration, and
he was defeated by vote of the House of
Commons in consequence of pledges given
by him to the King on the Catholic question. The House was dissolved, but, before
the dissolution, Supplies were applied fol',
and voted to the Government, for four
months. The Parliament had not then l'un
one year of its existence. The next occasion was in 1820, when Lurd Liverpool was
at the head of the Government. The House
was then dissolved in consequence of the
dem ise of George III. Suppl ies were granted
temporarily, and when the new Parliament
assembled the Supplies were re-voted. In
1831, Earl Grey was defeated on L.ord
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Russell's Reform Bill-Lord Russell being
at the time a private member, though hesub. sequently joined the Cabinet. The Ministry
resigned, but William IV. refused to accept
the resignation, and insisted upon dissolving Parliament. There was a great commotion in Parliament at the time, because
the House had existed only for six months,
and many members considered that an
adverse vote against the Ministry ought
to have had its legitimate effect at once,
without resort being had to a dissolution.
On that occasion, so indignant was the
House of Commons, no Appropriation Bill
was passed at all; but, as soon as the
new Parliament met, all 1he grants which
had been passed by the House of Commons,
but not embodied in an Appropriation Bill,
were re-voted, and the annual Appropriation Bill followed. The next occasion was
in 1841, during Lord Melbourne's second
Administration. The Government were
defeated on the Budget, and shortly afterwards Sir Robert Peel carried a vote of
want of confidence in them. The Ministry
appealed to the country; before doing so,
temporary Supplies (as will be seen by
the Act 4th and 5th Viet., c. 53) were
granted to them; and the new Parliament, which met in the same year, passed
the annual Appropriation Bill (5th and
6th Viet., c. 1)-it was the first Act of the
session. The preamble to that Act states
that the previous Act for applying the
pu blic money was only of a temporary
character, that it WR.S intended merely to
appropriate the Supplies temporarily, and
that. it was the desire of Parliament to
appropriate them permanently. The previous Parliament (when dissolved) had
been in existence three years and seven
months. The next occasion was in 1857during the existence of Lord Palmerston's
first Government. Lord Palmerston was
defeated on Mr. Cobden's motion censuring
him for the Chinese war. The Government determined to appeal to the country,
and temporary Supplies were granted.
The House (which had been in existence
four years and four months) was dissolved
. on the 21 st March; the new Parliament
assembled on the 7th May; and the annual
Appropriation Act was passed in August.
The next and last occasion was in 1859,
. when Lord Derby was in office for the
second time. He was defeated on Lord
Russell's amendment on the Reform Bill.
The Government appealed to the country.
Prior to the dissolution, temporary Supplies were asked for and granted. The
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House was dissolved on the 23rd April,
the new Parliament met on the 31st May,
and the annual Appropriation Act (22nd
and 23rd Viet., c. 55) was passed on the
13th August. Thus it would appear that
on each occasion temporary Rupplies were
voted by the Parliament when it was in
conflict with the Government, and the
annual Appropriation Bill was passed by
the new House when it assembled. Now
on this question, Mr. Todd, in his Parliamentary Government, says"Votes 'on account' have, until lately, been
restricted to occasions of unexpected emergency,
arising out of Ministerial changes, when it has
been desirable to place at the disposal of Government funds for the public service without specifically appropriating the same to particular
items of expenditure. In such cases it is usual
to vote a. portion only of the yearly Estimates,
and in the following session to inquire into the
expenditure thereof, in order to ascertain that it
was dilly appropriated to legitimate purposes.
When Parliament is about to be dissolved upon
a Ministerial crisis} it is obviously improper to
call upon the House of Commons to vote either
the full amount or all the details of the proposed
Estimates, and so commit the country to the
financial policy of Ministers whose fate is about
to be determined by a general election. The
duty of finally deciding upon these Estimates
should be reserved for the new House of Commons. Meanwhile, the supply of credit should
be restricted to such an amount as may be absolutely required for the public service until the
re-assembling of Parliament, and the vote Ion
account' should not be regarded as in any degree pledging the House to an approval of the
entire Estimates."
Now it was suggested by one honorable •
member, in the course of the debate upon
the address last week, that we might convert every vote on the Estimates into an
Appropriation Bill, and so send it to the
Legislative Council. I did not like to
interrupt the honorable member at the
time, but I would ask whether it is not
our privilege to send up all our grants in
one Bill? Was not the controversy which
we had at the commencement of this Parliament as to whether we should send up
a £20,000 vote in a separate Bill or not?
Was it not considered that, if we at~
tempted to send up that vote in a separate
Bill, we should be establishing a precedent
which would lead another place to suppose
that if we could be called upon to pass
two Appropriation Bills in a year, wo
might be called upon to pass ten or
twenty?-which would cause another
place to say, if a vote not acceptable to
them appeared in an Appropriation Bill" Take back your Appropriation Bill, and
send us two; we will not pass the
Bill with that item in it?" We have
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a complete answer to all such representations in the fact that to send up all
our grants in one Bill is in accordance
with the usage of Parliament; but if we
once attempt to separate the grants, to
place them in two Bills, no such answer
will be at our disposal-we shall be giving
up one of the privileges sanctioned by the
usage of the House of Commons, a privilege which we should be slow to relinquish
unless we have strong grounds to induce
us to do so. Now in everyone of the
instances which I have referred to, the
Appropriation Act for the year was passed
by the new Parliament, and the Supplies
asked of, and granted by, the expiring
Parliament were always for a period for
which they might constitutionally grant
Snpplies; in every case were the Supplies
granted for a period within that for which
the members of the House of Commons
granting the Supplies were elected to
serve. Bul; that does not appear to be the
case here, because we are asked to vote
Supplies for a period beyond that for
which we were elected to represent our
constituents in this Parliament. No doubt.
I shall be told that we have the legal right.
to .sit here and adopt what legislative·
enactments we please. That I am not·
going to dispute. What I submit for your
consideration, Mr. Speaker, and the consideration of this House, is whether it is
in accordance with the usage and practice
of the British House of Commons that we
should do what we are now asked to do?
If it be in accordance with that usage and
practice, we are free to follow it; if it be
not, I think some good reason should be
shown why we are to depart from that
usage and practice. It has been said here
that the only difficulty in the matter is the
inconvenience of allowing a new Parliament to revoke grants of' money that may
be made by this. I don't. think that is a pro..;
position that should ever be raised. I don't
think the idea should ever be suggested that
Parliament will revoke grants once made.
When grants of money are once made, are
once put into an Appropriation Act, the
honour of the country is pledged to them:
I should be very sorry indeed for any new
Parliament to venture to upset the grants
of a preceding Parliament; and I don't
think it should be any satisfaction for us,
in pursuing an improper course, to know
that, if the course is deemed improper by
a succeeding Parliament, that Parliament
may revoke the grants which we make.
What we should do is to ascertain whether
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the course now proposed is right. If it be
right, let us go on ; if it be wrong, let us
not persist in the course, but endeavour, if
possible, to keep within the forms and
usages of Parliament. So long as we keep
within the forms and usages of the Imperial Parliament we know exactly where
we are, but, if we depart from them, we
know not what consequences may follow.
With regard to the other aspect of the
question-that of being called upon to
vote Supplies for a period beyond which
the members of this House were elected
to serve-I may remark that during the
seventy years, over which my search
of the records of the British House of
Commons has extended, I cannot find one
instance of that House being asked to vote
a single penny for a period beyond that
for which its members were elected to
serve. I find that, since the year IBOO,
there have been twenty Parliaments. Of
those, four only have been permitted to
live their natural life, by which I mean
that they have not been dissolved by reason of a conflict between the Parliament
and the Government. I find that in each
of these four Parliaments there were seven
sessions. With regard to the first-the
Parliament called together in IBl2-the
first session commenced on November 24,
IBI2; the second, on February 2, IB13 ;
the third, November 4, UH3 ; the fourth,
November 8, IB14; the fifth, February I,
IBI6; the sixth, January .28, IB17 ; and
the seventh, January 27, IBIB. That
Parliament was dissolved on the 9th June,
1818, during the existence of Lord Liverpool's Administration, which continued in
office for some nine years afterwards-a
fact which shows that there was no conflict between the Government and the
PaFliament at that time. Moreover, the
Parliament had one year and five months
of its regular term to run, but it appears
that it was dissolved because it had held
seven sessions and passed seven annual
Appropriation Bills. It might have sat
another session with more propriety than
we can. It might have been called together
in February, 1819, and have sat as long as
it did in the seventh session, and still
have had about five months to spare. But,
notwithstanding this, no eighth session
was called, no eighth Appropriation Bill
was submitted. It seems to have been
the usage with the Imperial Parliaments
to diBsol ve as soon as the seventh parliamentary year expired, and seven anilUal
sessions had been held, and seven amiual

96

Powers of a

[ASSEMBLY.]

Appropriation Bills passed. The second
of these Parliaments was called together
(after the demise of the King) in 1820.
Lord Liverpool was still in power, and
during the whole seven years that the Parliament existed he managed to retain the
confidence of the House of Commons. In
fact, some days before the prorogation preceding the dissolution took place, he obtained a large victory in the House of
Commons on the question of the corn
laws, the numbers being 215 to 81. The
first session of that Parliament commenced
on April 4, 1820; the second, on January
23, 1821; the third, on February 5, 1822;
the fourth, on February 4, 1823; the fifth,
on February 3, 1824; the sixth, on February 3, 1825; and the seventh, on February 2, 1826. That Parliament was
prorogued on the 2nd June, 1826, and
dissolution followed. It held seven sessions, and passed seven Appropriation Bills,
and yet it was in existence only six years
and two months-ten months of its term
had to run when it was dissolved. It
could have held another session without
inconvenience, unless there was some
good constitutional reason why it should
not. The next instance furnishes a still
stronger case in my favour. That Parliament was called during Lord Russell's
first Administration. The first session of
that Parliament commenced on August
24, 1841 ; the second on February 3, 1842;
the third, February 2, 1843; the fourth,
February 2, 1844 ; the fifth, February 4,
1845; the sixth, January 22, 1846 ; the
seventh, January 19, 1847. The seventh
session closed on t.he 23rd July, 1847. The
Parliament had then existed only five years
and eleven months-it had still a year and
one month to run. There was no conflict
between the Government and the Parliament, there was no political necessity for
a dissolution, and yet Parliament was dissolved. I have looked up the speeches
made by Speakers of the House of Commons in presenting Appropriation Bills,
and I find that, on one occasion, the
Speaker mentioned that he submitted" the
last Appropriation Bill." There mayor
may not be importance in the term, but at
all events it was used. 1n one speech from
the Throne the statement appears that
" there will be no good done to the country
by continuing the Parliament in existence
any longer, it having existed already so
long;" yet, so far as can be ascertained,
the only reason why it should be dissolved
was that Parliament had exhausted its
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constitutioDal powers to grant Supplies,
though in fact it existed for less than six
years. It had really something more than
another year to run, but because seven
aDnual sessions had been held, and seven
annual Appropriation Bills passed, it would
appear that it lived through seven parliamentary years, and therefore its dissolution took place. Indeed it seems to be the
rule for a septennial Parliament, which
has sat seven sessions,having passed seven
annual Appropriation Bills, not to be asked
to pass another. The last occasion that is
to be found is one that occurred during the
existence of Lord Palmerston's second
Government. We know that Lord Palmerston held office for over seven years,
and it is not to be doubted that he possessed tbe confidence of that Parliament
up to the moment that it ceased to exist.
The first session of that Parliament commenced on May 31, 1859 ; the second on
January 24, 1860 ; the third, February 5,
1861 ; the fourth, February 6, 1862 ; the
fifth, February 6, 1863; the sixth, February 4, IH64 ; the seventh, February 7,
1865. That Parliament was prorogued
on the 6th July, 1865. It had then existed
only six years, and yet the same rule
seems to have been followed. Seven
annual sessions had been held, seven
annual Appropriation' Bills had been
-passed, and the Parliament was not
asked to vote Supplies for any further
period. It appears that I am not singular in this matter. MI'. Todd, in the
work which I have already referred to,
and which has found favour with many
honorable members here, seems also to
hold the same view. He gives, in his
first volume, a very valuable table which
sets forth the names of the Ministries, the
dates of their appointment and resignation,
the causes of their retirement, the dates of
parliamentary dissolutions, and the reasons
for those dissolutions; and I find that
the reason furnished for the dissolution
of three of the Parliaments to which I
have referred is "on account of the termination of the seventh session of Parliament." One is Lord Russell's dissolution in 1847, and another Lord Palmerston's dissolution in 1865. Another
dissolution (that of Lord Liverpool) Mr.
Todd says was "on account of the termination of its sixth session," but he is manifestly wrong there, because there were
seven sessions of that Parliament.
It
appears, therefore, not to be in accordance with the usages and practice of the
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Imperial Parliament to ask a septennial
Parliament which has held seven sessions,
and passed seven annual Appropriation
Bills, to pass another Appropriation Bill ;
and applying the practice of the Imperial
Parliament, so far as it can be applied, to
this House, it eeems to me that the same
rule would operate here. The only difference is that the one is a triennial and the
other a septennial Parliament-that the
one is held in Australia and the other
in London; in every other respect the
cases are parallel. I can assure honorable
members that, in bringing this matter forward, I have no other desire than that the
question should be settled fairly and on its
merits. If a departure is to be made from
the usages of Parliament, we ought to be
satisfied that the occasion justifies it, and
that we are not adopting a course fraught
with dangerous consequences; and I don't
think we should be asked to pursue it
without fairly canvassing its merits and
demerits. If, on the other hand, after deliberation, we are of opinion that we are
pursuing a dangerous course, we ought to
halt at once. It is possible that the doubts
which I have expressed can be cleared away
by the researches the honorable gentlemen
on the Government benches may have
made.
Still I thought it my duty to
offer these observations, in order that we
might thoroughly understand whether it
is in accordance with the usage of the
Imperial Parliament on ordinary occasions
-when there is no conflict between the
House and the Government.-to vote ~up
plies for a less period than a year, or to
vote Supplies covering a period for which
members of this House were not elected
to serve. These are two difficulties which
occur to me-they are questions which,
with your permission, Mr. Speaker, I
submit to you for your ruling. At present
I have considerable doubts with regard to
them. The questions are sufficiently great
to warrant the House in considering them
on their merits, altogether apart from any
political motive whatever.
Mr. MICHIE.-I am not aware whether
the honorable and learned member for
Mandurang was in the House the other
evening, when this subject was discussed
at considerable length. If so, I think it
would have been only fair to honorable
members generally if he had favonred them
with his observations then. However, I
don't complain at the course which he has
taken. The honorable and learned member has a perfect right to avail himself of
VOL. XI... -H
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the opportunity of raising a second debate,
though it appears to me superfluous, seeing
that honorable members have arrived at
the conclusion that the course proposed by
the Government is within the powers of
Parliament. That it is within the powers
of Parliament I believe the honorable and
learned member himself is convinced.
Mr. CASEY.-Is it the usage of Parliament?
Mr. MICHIE.-The usage of Pat'liamen t, as the honorable and lel!-nled member must be perfectly well aware, is the
will of Parliament. Parliament is, and
claims to be, its own best authority as to
what is its law. Parliament does not take
its law from any inferior court, but, being
the judge of its own privileges, is its first
and final authority as to what it can do.
Certainly the honorable and learned member for Mandurang has been beating the
air for the last half-hour. Who has affected
to say for a moment that the course now
proposed is the ordinary course ? You
cannlot have an extraordinary result without departing from the ordinary course.
What the honornble and learned member
for Mandurang fails to see is that you may
pass from the ordinary course, and yet not
pass from the law and privileges of Parliament. Who has pretended to say for a
single moment that the proceeding contemplated is not in conflict with the Audit
Act? Before the Government determined
upon submitting t.he course which they
propose to the House, they were as well
aware as the honorable and learned member for Mandurang that the Audit Act
provides that the end of the financial year
shall be the 31st December. The Audit
Act contemplates a yearly Appropriation
Bill-though there is no absolute and
written law to that effect-and the making
of all our financial arrangements accordingly, and no doubt it will be necessary
slightly to modify the Audit Act in that
particular respect. But the question for
consideration is whether it is ult1'a vires
for this Parliament to take the course
which it is taking. Now I think that the
honorable and learned member, in his prolonged researches, might have looked into
the precedents which I submitted to the
House last week, and he might have come
across an authority which I think will
show that the course contemplated by the
Gove~'nment is the course which, for a
like object, was pursued by the House of
Commons shortly before the passing of
the great Reform Bill of 1832. It being
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in the contemplation of the House of
Commons, at that time, to make such a
change as we now propose, an honorable
member asked why it was that the Estimates were brought forward at so unusual
a period of the year as the 13th February,
1832. The answer was that it had been
found inconvenient-as it has been found
inconvenient here-and that it was anything but desirable under a system of
parliamentary and constitutional government for even the House of Commons to
be passing Estimates after money had
actually been expended. Sir Robert Peel
and other eminent Members of Parliament
admitted that it was an unreasonable kind
of proposition to ask the House to sanction
that which was beyond recall, the expenditure having taken place; and it was for
the purpose of correcting that undesirable
state of things that the time for commencing the financial year was altered.
Mr. CASEY. - The Parliament was
only a year in existence then.
Mr. MICHIE.-That is another point.
The honorable and learned member, I suppose, now seeks to revive the distinction
sought to be drawn last week between a
Parliament which may expire by efHuxion
of time, and a Parliament that may be
dissolved. But the interruption does not
touch the argument. The argument is
whether it is ultra vires for this Parliament to provide, by anything done in this
session, for something which extends
beyond the term of its own life.
Mr. CASEY.-I never contended anything of the kind.
Mr. MICHIE.-Whythat was the honorable member's whole contention. According to the honorable member's argument, what was done by the Imperial
Parliament in February, 1832, in view of
a change in the financial year, was ultra
vires. The Act 2nd and 3rd William. IV.,
c. 126, which I have before me, shows
that the House of Commons, in that session, passed votes for the three months
ending the 31st March, 1832, and also for
the year ending the 31st March, 1833. I
find that the Act provides that "there
shall be issued and applied £6,301,727 for
naval services, for three months, to the 31st
March, 1832." That is the first vote; and
subsequently, it appears, the House of Commons passed various votes for the year
ending the 31st March, 1833. There was
thus an appropriation for a period of fifteen
months. The Reform Bill was passed in
,.J une, and Parliament was dissolved in
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December of the same year. The new
Parliament assembled as early as the 29th
January, 1833, and was in full legislative
action for two months before the expiration of the period for which the preceding Parliament had voted Supplies.
Now if honorable members want a precedent there is one for them.
Mr. GILLIES.-It was contemplated
to dissolve at the time the Estimates were
taken.
Mr. MICHIE.-Perhaps so. But how
does that affect the argument ? We are
now considering what Parliament can do;
and how does the question whether Parliament expires by efHuxion of time, or
whether it is dissolved, affect the question
as to what Parliament can do? Nobody
will contend for a moment that the Government have any desire whatever to
usurp or to trench upon the functions of
the next Parliament; but, a change having
to be made, I ask honorable members how
it could be made in any more desirable
fashion than is being pursued on this particular occasion? Do honorable members
assent to the general proposition t,hat this
change is desirable or convenient?
Mr. CASEY.-No.
Mr. MICHIE.-I think it is both desirable and convenient; and, if the House
is resolved to make the change, what more
convenient mode of carrying it out can be
prosecuted than that suggested on this
occasion? The argument urged by the
honorable and learned member for Mandurang on behalf of a future Parliament,
might, if he chose to invert the proposition, as reasonably be urged on behalf of
the present Parliament. The honorable
member finds a difficulty in drawing a
distinction between a septennial and triennial Parliament; he submits, for the purposes of his argument, that a triennial
Parliament is to be put precisely on the
same footing as a septennial Parliament.
But if that were done, what position should
we be in? The Treasurer would be perplexed about the latter half of the third
year. During that period the triennial
Parliament would be paralyzed. In fact
it would be cut down to a shorter term
than its three years. It would have to
make arrangements for the next election
at such a period of time as would practically subdivide its functions during the
third year of its existence. N ow I say
that, if the modus operandi adopted by the
House of Commons in 1832 for the purpose
of achieving a practical and desirable
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object was unobjectionable, the course
which we propose on the present occasion
is equally unobjectionable. If the House
of Commons could do this, so can we,
because the provision in our Constitution
Act which empowers us to make laws in
all cases whatsoever, enables us to take to
oursel ves, for the control of our practice,
those same powers which have been exercised by the House of Commons; and I
assert that we are perfectly justified in
taking and acting upon those powers.
That the present is an ordinary course no
one has ever pretended to say? It is an
extraordinary, but, at the same time, perfectly constitutional course for the purpose
of achieving an object which I consider to
be a desirable one, and which, I believe,
will be found practically convenient in
our future experience.
Mr. LONG M0 RE.-The Attorney-General has burked the whole argument:
The argument of the honorable and learned
member for Mandurang is that Parliament
having fulfilled its functions, so far as the
passing of an Appropriation Act for each
year of its existence is concerned, has
thereby ceased to be in a position to perform constitutionally any further act with
reference to the moneys of the colony.
The Attorney-General has persistently
avoided that argument. He has drawn
the attention of the House to the acts of a
Parliament which did not pass seven Appropriation Bills, which did not reach the
period near which it would have expired
by effluxion of time. There is no one in
this House who, for a moment, would desire to say that the Parliament of Victoria
-were this a first, second, or third session
-has not the power of altering the financial year, and everything connected with
the Audit Act. But the position taken
up by the honorable and learned member
for Mandurang is that the Parliament,
having passed three annual Appropriation Acts, has no right whatever to deal
with a further appropriation of the public
money. That is the point which the
Attorney-General has either failed to
grasp, or has determined to evade. The
honorable and learned gentleman knows
well that the Parliament which passed the
Reform Bill of 1832 was only in the first
or second year of its existence. It was
not a Parliament, like the present Parliament of Victoria, expiring by effluxion
of time-a Parliament, in reality, constitutionally defunct, so far as dealing with
money matters is concerned. The only
H2
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precedent which could be brought forward
in favour of the course now proposed is a
very vicious precedent-.it is that of the
Parliament which passed the Septennial
Act in favour of itself. That Parliament
was elected for three years, and chose to
sit for seven. This proceeding was declared by Dr. Priestley to be a direct usurpation of the rights of the people; if a
Parliament elected for three years (he
said) had the power to prolong its existence to seven years, it might do so for
twice seven years. The Attorney-General,
when he speaks of our shortening the
period of Parliament, does not tell us that
the Government seek, by their present
action, to lengthen the period fOt, which
Parliament deals with money matters in
this colony beyond three years. If the
present Parliament can usurp the power
of dealing with money matters one month
beyond the three years for which it was
elected, it can do so for one year or three
years. That is the point which the Attorney-General absolutely failed to touch. I
say that having fulfilled our mission here
on behalf of the people, during a period of
three years, we are constitutionally defunct. If we had done our work in a less
period than three years, that is no reason
why we should be called upon now to deal
with the business of a fourth year. I assert
that there is no precedent in British history to justify the course which the Government are now pursuing. It is all very
well to talk about honorable members
voting moneys after they have been expended; but, when the financial year is
altered, the very same power which now
refuses to call Parliament together in time
to deal with the Supplies for the year
commencing the 1st January, will refuse
to call Parliament together in time to deal
with the Supplies before the 1st of July.
In fact, there is no saving the country
from these difficulties except by passing
a declaratory Act which will place it
beyond the power of the Government to
call Parliament together at a later period
than that at which it should meet. In
order that this discussion may have a profitable termination, I will ask, Mr. Speaker,
as I think I have a right to ask, seeing
that we are guided by you to some exten t
in our deliberations-for yoUI' ruling in
The 288th
reference to this matter.
standing order refers to "annual expenditure ;" it has been our practice to pass
an Appropriation Bill once every year;
and we find that the Audit Act provides
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for an annual appropriation. Now, sir, the
question I wish to put to you is whether,
seeing that three Appropriation Bills
have been passed by the present Parliament, the course proposed by the Government of introducing Estimates for a portion of the year Itl71 is in accordance with
the rules, forms, usages, and practice of
the Parliament of the United Kingdom,
and the Legislature of Victoria?
The SPEAKER.-I am not sure whether
I clearly understand the question which the
honorable member has put. If the honorable member asks me whether it is usual
for the Imperial Parliament to pass more
than one Appropriation Act for the service
of the year, I say it is not.
Mr. LONGMORE.-With the ruling
of the Speaker I am perfectly satisfied so
far as it goes. In conclusion, 1 say that
the Government ought to take care that
they don't establish a precedent for all
time which may be used very injuriously
against the people of this country. I
think it time that the Government should
look more carefully into the matter, and
deal with the question in the spirit of
Rtatesmen, and not in the spirit of gentlemen desiring to hold their seats at all
risks.
Mr. LALOR.-Do I understand the
honorable and learned member for Mandurang to say that, if the House met on
the 1st or 2nd of January, it would be incompetent to pass an Appropriation Act
for 1871 ?
Mr. CASEY.-No.
Mr. LALOR.-Then what is the value
of hIs argument?
Mr. CASEY.-I said it was contrary
to the usage of the British House of
Commons to ask Parliament to pass au
Appropriation Act after it had passed as
many Appropriation Acts as it had years
to serve. It is for this House to say
whether it will depart from the usage of
the British House of Commons.
Mr. HIGINBOTHAM.-l'here is one
usage to which my honorable and learned
friend (Mr. Casey) has not called attention. It is a usage which I believe is
invariably followed by the British House
of Commons. It is the usage to do what
it pleases in these matters, and to violate
all usages and all rules if it sees fit,
subject only to its responsibility to its
constituents. I hope my honorable and
learned friend will insist on the House
observing that usage.
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The House then went into committee-Mr. G. V. Smith (in the absence, from
illness, of Mr. F. L. Smyth) in the chair.
Sir J. McCULLOCH moved" That a Supply be granted to Her Majesty."
The motion was agreed to and reported ..
WINES, BEER, AND SPIRITS SALE
STATUTE AMENDMENT BILL.
The resolutions on this subject passed in
committee, on November 3, were considered
and adopted.
Mr. MICHIE brought in a Bill founded
thereon, and moved that it be read a first
time.
Mr. WRIXON seconded the motion,
which was agreed to.
The Bill was then read a first time.
CONTRACTORS' DEBTS BILL.
Mr. MACKAY.-Sir, in rising to move
the second reading of this Bill it will not
be necessary D)r me to detain the House
at any great length with an explanation of
the law as it at present stands with regard
to the object sought to be attained by this
measure, for I am sure honorable members
must know that for many years past
necessity has been felt to exist for some
such alteration of the law as is now proposed. In the district I have the honour
to represent, I have had from time to time
brought under my observation cases of the
most painful character in which contractors
have defrauded their workmen of the
wages due to them by going to another
colony and leaving them in the lurch. The
present law gives workmen no means of
protecting themselves against such acts of
dishonesty. Some two years ago I proposed to bring in a measure that would
accomplish this object-not only to give
protection to those who may have expended
their labour on the improvement of propert.y, but also to the furnishers, shopkeepers, and others who may have supplied
the materials. The measure I proposed
introducing was based upon the principle
in operation in America, a principle, the
working of which has been attended with
the most salutary results. I have the
concurrent testimony of. many gentlemen
well qualified to judge to the effect that
the working men had, since its operation,
rarely had to suffer anything like the loss
they were before subjected to by dishonest
contractors, because they have been able
at once to put the law in motion and
attach any money that might be in the
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hands of the employers, and obtain it
for themselves. This has not been looked
upon by the large landed proprietors with
any degree of disfavoul', but, on the contrary, they have regarded it as a most
useful measure, by which the just demand
of the working man will be met. Many
persons who have had large building
works going on have expressed to me the
Bame opinion, that if it were once made
the law that workmen should be able to
obtain a lien upon the work they have
bestowed upon a property, they would
only be placed in a proper and fair position, and no unpleasant consequences would
result from it. But I cannot help fearing
that I shall be met at once with those
English prejudices that have obtained so
much credence in this House. Acting on
the advice of many honorable members,
therefore, I am content to accept such a
modification of the present law as will,
whilst not materially interfering with those
prejudices, give the workmen a speedy
and sure means of recovery from a contractor who has not paid his debts, or who
there is reason to fear intends to evade
payment of them. The principle of the
measure is very simple; a workman, finding that there is no chance of his being
paid, may at once proceed to a court of
petty sessions or the Coun ty Court, enter
an action against the contractor who is
in debt to him, and sue him for the amount.
When he has obtained an order or certificate of indebtedness from the court,
the workman may serve such certificate
upon the contractee, and that will at once
operate as an assign to the wod~man on
the debt due by the contractor. All such
applications as are made within one week
of each other would be treated alike, and
no priority would be recognised, the
amount due would be shared in proportion
to the amount of the different claims, but
after that time all claims would be taken
according to priority. I ask the attention
of the House to the instances in which a
measure having this object in view has
been introduced into the Assembly in former sessions of Parliament. Many attempts
have been made to pass a Bill of this character, but they have all failed. In 1859
Mr. Barton and Mr. G. M. Stephen brought
in such a Bill, and the honorable member
for Collingwood (Mr. Everard), I believe,
moved a series of resolutions on the same
subject in December following. Those
resolutions were seconded by Mr. Heales.
In 1860 several steps were taken in the
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same direction, and the matter was postponed from time to time. Mr. Barton's
Bill was read a second time in June,
and was eventually carried after a very
stormy career. In July the Bill was
passed and sent up to the Legislative
Council, where it was thrown out. In
1861 the late Mr. Don passed a similar
measure through the Assembly, but it was
thrown out by the other branch of the
Legislature. The great difficulty in all
these instances was that the Bill sought to
do something that was supposed to be inconsistent with the English law. I believe
that inconsistency has no existence in
reality, but it was supposed that it injuriously affected the title to real property.
It is merely a prej udice which we must
endeavour in the course of time to remove,
although I must admit that it has its
origin in a feeling which is entitled to our
respect. With these remarks I beg to move
that this Bill be now read a second time.
1\'11'. WRIXON seconded the motion.
Mr. VALE.-There is one very great
fault in this Bill which will render it
totally useless for the purposes contemplated, for the reason that, ifthe Bill is to do
anything at all, there must be an additional
and advanced security given to the workman claiming the lien. The 2nd clause is
as follows : "If in any proceeding in any court of competent
jurisdiction any sum shall be found due and payable by the defendant for work and labour and
the character of the work and the locality of the
thing upon which it has been done shall appear
from the evidence, the presiding judge or justice
shall, upon the plaintiff's application, sign and
deliver to him a certificate of the cause of debt
in the form in the 1st schedule, which for the
purposes of this Act shall be conclusive; but no
such certificate shall be given if the work appears to have been done npon a movable chattel
of such a description that it would be practicable
for a workman to have a lien thereon by retaining the same in his actual possession."

Now it appears to me that the very fact of
a workman going to the court and asking
for adj udication, would be, to ask for the
securing of all the moneys due upon the
work up to the point at which the workman
made a claim; so that, by that means, he
would be completely defeated. If this Bill
is to be of any effect at all, the second clause
must start with a provision that any workman making a declaration that he has a
claim, that declaration leading to the issue
of a summons, shall stop any payment from
that moment, reasonable security being
taken that the representation of the contractor is a truthful one. I point out this,
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and I think it will commend itself to honorable members, because without such a
provision the Bill will simply be as worthless as waste-paper.
Mr. KERFERD.--I desire to offer a few
observations to the House as to the Bill
now under consideration, and, like the honorable member for Collingwood (Mr. Vale),
I think that, if it is carried in its present
form, it will not prove a workable measure.
It proposes to do something which is not
known to the common law. The rule of
law with regard to a lien is that, whenever
a workman by his labour enhances the value
of a thing, he may retain possession of that
thing until the enhanced value he has put
upon it has been paid for. But the Bill
before the House proposes to give the workman a lien upon the product of labour which
shall have been bestowed by him upon a
thing not in his possession. That appears
to me to be an insuperable o~jection and
obstacle to the well working of the measure,
because there is no more munificent provision of the law than that that lien should
be placed upon property so situated, and if
it had been possible to extend the provision
so as to give the lien to a person who has
increased the value of an article by his
labonr upon it, the common law would have
given it. Let me give aU illustration of
my meaning. A short time ago I took occasion to go through a meat-preserving estahlishment, and 1 saw the tiu vessel in which
the meat is preserved and sent away being
manufactured. The tin passed through the
hauds of five different men, before it ,vas
complete. The first man cut the tin into
proper sizes, the next man bent or shaped
the metal, and so on, until the fifth man.
performed the final process of soldering.
Now each of these five men would have a
right to his lien on that article, but when
the tin is filled with meat how can he secure
that right? The Bill says that he shall
get his certificate, but 1 fear that even if
that remedy were given bim the Bill does
not enable him to enforce it, because another
clause says that the contractee shall have
the same defence t.hat he would have
against assignors. The contractee may
say-'·'1 have a defence to that action," and
if the person who has a lien has to fight
an action, what becomes of the value of
the lien? There is another position which
is quite consistent with probabilities, and
to which 1 will ask the attention of honorable members. A contracts with B to
build him a house for say £600, and B
contracts with a number of persons for the
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performance of many different kinds of
work; but he may find that he has taken
the contract at too Iowa figure. He has
his engagements to meet with all these
various people, one of whom dues the brick:work, another puts on the roof, a third does
the painting, and a fourth the glazing, and
so on; how is it possible to give all these
people separate liens, when the aggregate of their claims would. amount to a
larger sum than the value of the whole
property.
An HONORABLE MEMBER.-" Pro
rata."
Mr. KERFERD.- There is no provision made in this Bill for a pro rata
distribution of the security. If, sir, it had
been possible to give a lien by which the
product of labour would have been assured
to the workman, it would have been done;
but' it was not possible, and it appears to
me that a mea,sure of this kind, however
meritorious is the principle sought to be
accomplished by its operation, is not workable. 1 do not intend to vote against the
motion for the second reading, but it is
my intention, when in committee, to see
whether it cannot be so amended as to
make it, if possible, a practicable measure.
1 am not sure that it would not be better
to refer the consideration of the question
to a select committee.
Mr. MACBAIN.-l am unable to understand that sufficient reasons have been
shown by the Minister of Mines for the
introduction of this measure; they are
certainly not to my mind satisfactory.
There can be no doubt that many instances
have occurred in which workmen have
been put to very great inconvenience by
their employers suspending payment, and
even, in some cases, they have suffered
from actual dishonesty on the part of
contractors; but 1 think we are entitled
to expect, before being asked to give our
sanction to the passage of such a Bill as
this, that some reliable statement should
be made as to the extent to which this
evil exists or has exist.ed in this country,
or how much per cent. of the wages of
labour on contracts in this colony has been
unpaid by the contractors. My experience
leads me to the belief that there is but
a very small percentage of the labourers
who have been deprived of their rights in
this respect. 1 think the mechanics of
Victoria are far above requiring the assistance that ·by this Bill it is proposed to
give them, and, if it is passed into law, 1
believe it will fail to meet the difficulty it
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is designed to meet; but if it is considered
necessary that assistance of this kind should
be given, it should be given in the same
way as Parliament gives it to every other
class of citizens who seek redress. I cannot see how an outsider-I mean by that
a man who supplies materials to the contractor-is to come in, if the workman, by
special legislation, is to take possession
before him. I think it would be placing
the man who supplied the material at an unfair disadvantage to him who supplied the
labour. Because the brick manufacturer,
for -example, is obliged to contract for
bricks, a.nd supply them on credit, and the
timber merchant has to do the same thing.
It would be manifestly a very unfair thing
if the man, who can demand his wages at
the end of the week, should be allowed to
come in and lay an embargo on the timber
merchant's timber, and the brickmaker's
bricks, when those persons having sold
on credit cannot claim their money, for
perhaps three or more months. I am
unable in this measure to discover any
provision which will overcome that difficulty, and, so far as my experience goes,
the less we have pf legislation of this description the better. I would rather see
the Bill withdrawn. Working men in this
colony are quite capable of protecting
themselves-if they make a bad debt, it is
I am sure quite the exception to the rule,
and they are taught by experience that
they should not engage themselves with
those contractors who cannot pay.
Mr. BURTT.-I know of my own personal observation that, both at Collingwood
and North Melbourne, great injuries of
the kind pointed out have been sustained
by workmen at the hands of unprincipled
men, who having taken contracts at a price
below that at which it could pay to carry
them out, have left the workmen in the
lurch. There undoubtedly does exist a
necessity for such a measure as this, and I
trust the House..will give its best consideration to the subject. There may be some
modifications required, but they can easily
be accomplished when the Bill is in committee.
Mr. CREWS.-There is no doubt that,
for many years past, there has existed in
-the mind of the community generally a
strong feeling that some such measure as
that now under consideration should pass
into law. All that has been said on the
subject this evening has been to the effect
that some alterations should be made in
·the Bill as it stands. Perbaps the Minister
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of Mines would be content with taking th~
second reading to-night, and postponing the
consideration of the Bill in committee for
a week or ten days. If that be done, I think
the workmen throughout the colony will
be satisfied that the matter is receiving the
attention it deserves.
Mr. STEPHEN. - Sir, a very little
consideration will, I think, show that,
however much it may be desirable to
secure payment for the work a man has
done, that object cannot be satisfactorily
accomplished by a measure of this character, and that the Bill is fundamentally
wrong in principle. It is an attempt to
extend to the building of a house the
principle which has always been adopted
by the courts in the case of a simple
chattel. It is not that the chattel can be
preserved to the person who has made it.
A carpenter, for example, has a chair intrusted to him to mend; by mending he
improves the value of that chair, anu,
therefore, it is only the commonest justice
that, before he parts with it, he should be
paid for the repairs that he has executed.
In the same way, if a man builds me a
house for £1,000, until I have paid every
penny of that £ 1,000, it is only commonly
fair that I should not have absolute possession or ownership of it, but that the
builder should have a lien upon it until
the whole of the contract money is paid.
But it is unnecessary to legislate for such
a case as that; in fact, it is not to meet
such a case that the House is now called
upon to legislate, because it can easily be
done by arrangement between the parties
themsel ves. I think, however, that the
evil complained of does exist, and I believe
that there are a great number of working
men who are and have been defrauded of
their just wages; but that, I think, arises,
in the great majority of cases, from the
pernicious system of contracting for work
at far too Iowa price; and the one argument that makes me rather desirous of
seeing the Bill pass into law is, that I am
convinced, if it does, that it will knock on
the head the whole system of contracting
with insolvent men, antI getting a house
built for half the money that it ought to
cost. The object of this Bill is not what
it ought to be, namely, to make the present system of contracting fair to all
parties concerned. Let it be considered
what a complicated process it is to build a
house. A person ngrees to do so, and the
house is to cost £1,000. The contractor
undertakes that it shall be done for that
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amount according to plans and specifications. Then under the contractor are those
who contribute their labour, and those who
contribute material. So that there are
four dist.inct classes of interest involved.
Now the object of this Bill is to convert
the employer into a sort of special insolvency commissioner to distribute the
money amongst a number of claimants of
whom the insolvent contractor would be
one. Thi,3 establishes a sort of statutory
fi'audulent preference in behalf of the
workman. The system in this colony with
reference to building houses is this : that
the money is not properly earned until the
house is finished; but inasmuch as the
employer contracts with. men who have
not much capital, he agrees to pay the
money by instalments as the work progresses, and, for the purpose of his own
security that the work is ultimately
finished, he keeps back a certain percentage of the contract price. The debt of
all others that a contractor will ultimately
pay, if he has the money, is the wages of
his workmen. Now let us see what might
happen if this Bill were to pass into law.
The contractor might be a man in whom
every faith was placed; he might be a
competent man, but poor. If he was about
to leave the work unfinished because he
had not capital enough or not sufficient
credit to enable him to complete it, he
might enter into collusion with the workmen, and I do not think that anv means
can be devised, in connexion with this Bill,
by which such collusion could bc prevented.
Suppose such a case, where the contractor
runs the hazard and afterwards stops payment; a laborer sues him who may have
been employed on the foundation of the
house, or on the walls; and by collusion
the money that ought to come to the bricklayers may go to another set of labourers by
whom it was not earned; and that wonld
be a direct violation of the principle recognised by the courts with respect to chattels. If the labourer, ha,ving sued the
contractor, obtained a certificate on which
the employer paid his claim, it would
clearly deprive the employer of the power
he now enjoys of keeping back a percentage of the contract price. I fully
admit the principle that the man who does
the work ought to have a lien) but there
is a practical difficulty in the way of giving
it which I say is quite insuperable, and
even if that were not the case it must resnlt in making the present system of
contl'acting quite impossible. I believe
Mr. Steplten.
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Government generally have a certain sort
of security, but private individuals are
quire satisfied with keeping back a portion
of the contract money, and many of us are
only too glad to employ for building purposes, comparatively speaking, poor contractors. If, therefore, this power were
taken away from the employer, he would
inevitably be driven to contract with men
only who could give them undoubted tangible security for the due performance of
the work. Whilst, then, the Bill might be
beneficial to the labouring classes in the
way I have alluded to, it would be injurious
to them in another, because if there is any
way more than another by which working
men can get on in life it is by becoming
contractors themselves. You will be interfering with the labouring classes if such a
powel' is put into the hands of the large
capitalist.
Mr. WRIXON.-I think we may accept
the assurance of the honorable and learned
member for St. Kilda (Mr. Stephen), that
he is quite as anxious as my honorable
colleague, the Minister of Mines, that the
fair rights of workmen shall be preserved.
I have no doubt of his desire to secure them
that benefit by some Act of this kind; but
I scarcely think the case demanded so much
ambiguity as that by which it has been
surronnded. Attempts have been made
successfully elsewhere to deal with this
question, and attain the object in view by
legislation; for example, I believe in the
United States, where they adopt a more proper system of settling such questions than
an English community are likely to acquiesce in, there are still difficulties. Having
made that concession, I may now be allowed
to take exception to the statement of the
honorable and learned member, that the
introduction of this Bill is an attempt, in
effect, to extend t.he common law principle
of lien. That is not the object and scope
of the measure. It may undoubtedly lead
to such a result if it is .passed into law;
but, so far as the Bill goes, it certainly is
not a Bill for extending the common law
principle of lien, but a Bill for extending
a principle which is already well known to
the law, a principle which is in daily operat!nn, and of which at all times persons may,
under certain circumstances, avail themselves-it is a ready means of extending a
principle which, I say, is now authorized
by law under the Common Law Procedure
Act, of allowing debts to be attached in
the hands of third parties. I particularly
ask the attention of the House to this
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observation, because, unless I am in error,
it diminishes to a considerable extent the
force of the argument advanced by the
honorable and learned member. The certificate is the certificate of judgment
obtained, and it is true that, in adopting
or rather extending this principle, you
place the employer in the position of being
put to some little extra trouble; but that
is only what would be the position under
the Common Law Procedure Act, in which
the garnishee is placed, for he may be put
to a very great deal of trouble and be
drawn into costly litigation before the
Supreme Court, and called upon to make
all sorts of harrassing affidavits. But it
is only persons who have the command of
money who would be likely to put that
remedy into operation; and I think the
honorable and learned member will see
that it is a remedy that certainly can never
be availed of by men earning their daily
wages. The position of affairs, then, is
this: here is a remedy existing in law,
availed of every day by persons of means
and character, but people who are in a
humble way of life and have not the
means of availing themselves of this sort
of expensive machinery are often placed
in the disadvantageo1ls position of being
robbed of what they have earned. That
is the true position; and now comes the
obvious question-Should there be an effort
made now to extend this remedy to persons not in these positions of worldly
advantage, or shall it continue to be enjoyed, exclusively, by those who are?
But, supposing the principle contended for
be a sound one, it is quite true that, in
giving practical effect to it, in Elmall concerns considerable difference will be felt;
and I think, too, it is equally true, as has
been said by the honorable and learned
member for St. Kilda, that a certain
amount of trouble and inconvenience will
occasionally be suffered by employers; but
I believe, on the other hand, that a great
many employers would regard it as a kind
of protection, because they have too often
been in the yeey unpleasant position of
seeing men working on their housesworking on in their poverty-and afterwards defrauded of their hard-earned daily
wages. I think, too, that many employers,
so far from regarding it as an inconvenience, would look upon it with much
favour, because they would feel that it
enabled them to see the men who had
been working for them paid for what they
had done, and would save them the great
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annoyance of the workmen coming to them
afterwards and asking for payment. And,
sir, in addition to this, it must be borne
in mind that the amount of trouble that
will be thrown upon employers under this
Bill is considerably less than the trouble
already imposed by the Common Law
Procedure Act on persons in a similar
position. Here the only inconvenience
that the employer would have cast upon
him is that he would have to keep the certificate served upon him for a period of
seven days and pay the claims. He has
not to go before any judge, nor has he to
engage the assistance of any lawyer. He
has simply to perform the duty of retaining the certificate of judgment for seven
days. And I may say that it is easy to
argue here about the inconvenience to_
which employers will be subjected if this
Bill becomes law, for I confess I think
the argument is one )Vhich may be used in
this Chamber better than it can be applied
in practical life, tor I think that an inconvenience can be much magnified in debate,
and can be made to assume proportions
which it would never reach when tried by
the test of practical experience. I must here
glance at the manner in which the honorable and learned member for St. Kilda advanced his argument, and I say at once that
I cannot but think that it arose from some
.misconception of the wording of the Act.
The honorable and learned member said
that if the Bill is adopted it will deprive
the employer of the 25 per cent. which he
is entitled to retain.
Mr. STEPHEN.-Perhaps I may be
allowed to explain that what I desired to
point out was that if the money which the
contractee retains in his pocket is liable to
be attached in order to pay the workmen
for the work which they have already
done, there will be no security that the
work will go on. If the money of the
contractee is to be used to pay for labour
done, and the contractor is insolvent, there
will be no means of going on with the
work.
Mr. WRIXON.-I will point out that,
according to the provisions of the Bill, only
the money due or accruing due will be
liable to be attached. The argument of
the honorable and learned member for St.
Kilda seems to be parallel with that of the
honorable and learned member for the
Ovens, who contended that an employer
may be required to pay more than the sum
he contracts for. I cannot see how such
a state of things can possibly arise under
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this Bill, because all that the contractee is
asked to do is to pay to one party money
that is due to another, and the payment to
the workman will be an equitable defence
as against the contractor. Unless the
money demanded from the contractee by
the workman is actually due, or accruing
due, it cannot be attached. It matters not
whether the contractor is solvent or otherwise; the workman who has his wages to
get is entitled to protection. Another
objection was glanced at by the honorable
member for Collingwood (Mr. Vale), in
which there seems to be considerable force.
It is that unless you attach the moneys
from the beginning of the suit you have
no security at all. I can assure honorable
members that that point has been carefully
considered. It was the desire of my honorable colleague who introduced the Bill to
meet the objection, if possible; but I think
that, in a matter so complicated and difficult
as this unquestionably is, we had better, as
it were, proceed by degrees-we had better
take what we can get to begin with, and
then see if we cannot improve upon it. I
think that if you were to start by saying
that the amount of the debt was to be
attached from the first notice of action you
would at once plunge into a variety of
difficulties not easy to solve, and a solution
of which would certainly require very long
and complicated machinery. There is this
obvious objection to adopting that course,
. namely, that a dishonest workman might
at any time embarrass the contractor by
simply entering a plaint against him. The
answer of the honorable member for Collingwood is that if the workman did not
proceed with the suit at once the attachment would not continue. But I can
assure the honorable member that that is
the answer of a layman. If he knew a
little more of' the intricacies of the law, he
would be perfectly aware that a suit once
commenced may be kept hanging up for
a very considerable time. My honorable
colleague was most anxious to deal with
the point, and if, in committee, the requisite machinery can be suggested, we will
be very glad to adopt it. I believe, however, that the difficulties in the way are
too great to be overcome at present. It
will be better to content ourselves with
getting what we can. The Bill now
before honorable members does not attempt to do more than we can reasonably do; it does not entrench upon the
fair rights of employers and contractors.
'If it be ·adopted and carried into law, as I
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hope it will be, considering its moderate
character, we shall be better prepared to
extend the common law lien, to which I
would raise no objection, if we could only
clearly see our way to enact the necessary machinery.
The honorable and
learned member for St. Kilda (Mr. Stephen)
adverted to another objection. The objection, if I followed the honorable and
learned member correctly, is that the men
who made the foundations of a building
would often be paid when other workmen
were left unpaid. Of course it is impossible to meet every difficulty which may
be suggested. We carefully considered
whether we could not adopt some plan by
which all the workmen employed on a
building from the foundations to the roof
could be brought in and get a proportion
of the money; but then, again, the difficulties of accomplishing that object were
found to. be too great. After all, the main
principle is that as long as there is anything
due by the contractee the workmen ought
to be paid; and it was thought better
simply to adhere to that principle. I
think that the objection of the honorable
and learned member for St. Rilda, while
ingenious and no doubt of some weight, is
an objection the force of which is more in
argument than it will be in practice, for
the simple reason that the contract for
every house covers a much larger sum
than the wages of the workmen, because
of course it "includes the material.
I
therefore think it is unlikely that the case
supposed by the honorable and learned
mem bel' for St. Kilda will ever arise. As
a general rule there will be enough
money to provide for the wages of the
workmen, and to meet their particular case
-to p-nable those who are in a humble
position to avail themselves of the machinery of the law-is the real object of
the Bill.
Before sitting down I will
advert to an observation of the honorable
and learned member for the Ovens, that
tho principle of this Bill is one unknown
to the common law. I think that observation is based upon the view that it is an
extension of the principle of lien. But,
practically, it is npt so ; it is an extension of the principle now in force in our
law of attaching debts in the hands o"{
·third parties. Therefore 1 do not think
that there is weight in the observation of
the honorable and learned member. Moreover we must not forget that the points of
difficulty which have been started during
this debate, and which will no doubt be
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fully discussed in committee, are after
all matters which will rarely arise in
the practical operation of the measure.
The real effect of the Bill, I apprehend,
will be that contractors will always
make an effort to pay for fear of having
the money coming to them from their
employer stopped. The measure will act
as a kind of deterrent on contractors; it
will furnish them with a very strong
motive to endeavour to meet the claims of
their workmen. That will be the real
effect of the Bill rather than the actual
operation of the machinery which the
measures provides. A contractor, knowing
the law, will not wait to have it put in
force against him. He will not wait for
an appeal to the court every time that his
workmen are asking for their wages; but
he will make an effort, unless he is
thoroughly insolvent., to meet the demands
of his men, and so prevent the inconvenience which the law would otherwise
put him to.
Mr. McLELLAN.-I have no doubt
that there is some necessity for a measure
of this kind, but I think that the gentleman who framed the Bill did not clearly
understand the nature of contracting in
this country. In the first place, in order
that such a measure may have a practical
effect, there ought to be a provision that
all p~yments for contracts must be made
in money. At present, any person who
wishes to build a house can arrange with
the contractor to pay for the work as it goes
on, by a nine or twelve months' bill. How
are the labourers who are going to be
employed on the work to know of this
arrangement unless the contractee, as he
is called, posts up a copy of his agreement
with the contractor before the building is
commenced? I have known arrangements
made to have a building erected in exchange for a piece of land, instead of paying for it with money. Is the labourer
who wants his wages to be told to go and
take possession of the land? It is impossible that the workmen can know of
these arrangements beforehand; therefore,
in many cases it will be useless and absurd
to give workmen the remedy proposed
by this Bill, unless you begin by enacting
that in futnre all houses erected in this
conntry shall be built for money payments,
and that there shall be no credit given
between the employer and the contractor.
Contracts are taken in various ways to
which this Bill will not apply. A man
may enter into 8 contract to erect a house
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for a timber merchant, with a particular
arrangement as to the supply of the timber
which will be required. How would an
agreement of that sort enable the poor
hodman to obtain payment of his wages
by' the means proposed by this Bill ? Again,
the contractor may owe a debt to the contractee, and it may be arranged that the
debt is to be reckoned as a set-off against
the cost of the building. How in such a
case as this, which occurs every day, is
the labourer to obtain payment of the
wages due to him by the provisions of the
measure now before the House? The
whole thing is an utter fallacy. It will
not work. If the Solicitor-General has
the credit of preparing the Bill, I trust
that he will take it back, and make ample
provision for the various contingencies
which must arise in a new country like
this, in connexion with building contracts.
In addition to the objections which I have
pointed out, it will be necessary that the
contractor and the contractee shall disclose
the state of their accounts from time to
time, in order, if this measure is to be of any
. use, that the workmen employed on the
building may be able to see whether there
is sufficient money in hand to warrant
them in continuing their labour. Is a contractor or a contractee to be compelled to
disclose his position to every labourer who
may ask for employment, lest he should
run the risk of "working for a dead
horse"? All these things have to be considered. To adopt the Bill as it is, will
drive all but capitalists out of the contracting business. It will create a number
of monopolists. Those who have means
will monopolize every building in the
colony. There are thousands of individuals
in this country who have invested the
whole of their money in building plant,
with which they are prepared to undertake contracts. The Bill will drive these
persons out of the market altogether, and
send them back to the ranks of journeymen. It will do this at one fell swoop,
and will destroy a latge amount of capital,
because, however ignorant the AttorneyGeneral or the Solicitor-General may be
of the fact, there are some thousands of
pounds of capital iuvested in the working
plant belonging to small contractors in
this country.
Their plant is as much
their capital as money is the capital of the
wealthy. The present Bill will destroy
the whole value of this capital-the working plant of the small contractors-to
its owners, and throw the building trade
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entirely into -the bands of the large con-'
tractors. Instead of assisting the working
classes, you are giving a monopoly to
. capitalists, who, I have no doubt, will be
However poor
very hard taskmasters.
an employer 8 small contractor may be,
laboring men will be much worse off when
they are under the control of such gentlemen as I could name, who at the present
time are nothing more nor less than slave
drivers as far as their workmen are
concerned.
If this is the object of
the Solicitor-General, be can obtain it
effectually by the present Bill; but I do
not suppose that he has intentionally prepared a measure which will bring about
this result. He bas done it in ignorance
of the effect which it would have upon
contractors possessing small capital. It
would be better for the working classes,
and more creditable to the Government, if
the Bill were taken back, and a new one
prepared which would really meet the
necessities of the case. I have no wish to
obstruct the passing of a suitable measure
this session, but I dread such a Bill as the
present becoming law. Having been to
some extent connected with the business
in my early days, I know that there are
many contractors in the colony who have
110 capital except their working plant,
which is sufficient to enable them to obtain
the necessary assistance from timber merchants and others to carry out contracts
varying in amonnt from £50 up to perhaps
£3,000 or £4,000. If, however, the Bill
becomes law, in its present shape, this
class of contractors will be driven out of
the market altogether, the building trade
will go into the hands of monopolists, and
the measure, instead of benefiting the
mechanic and laboring man, will greatly
injure their interests.
Mr. KITTO.-It seems to me that the
framers of this Bill have either gone too
far or have not gone far enough. It appears a very strange thing that a gentleman representing the constituency which
the Minister of Mines does should have
ignored altogether, in this measure, the
great mass of the workmen in that particular district-one of the largest working
districts in the colony. I, a large employer
of labour, will not be afiected by the Bill
in any way, because I employ direct. The
honorable and learned member for St. Kilda
(Mr. Stephen) gave it as his opinion that
a contractor is a sort of middleman. The
Bill provides that, in the event of a contractor being a rogue, the workmen hired
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by him shall get their wages from the person engaging the services of the contractor.
Let us look, in the first place, at the title
of the Bill, and then at the proposed title
of the Act, should the measure become law.
If it should occupy a place on the statut~
book, it will appear as the Contractors'
Debts Act; but now it is a Bill, or supposed
to be, " for better securing the payment of
debts due to workmen." What workmen?
Mr. McKEAN.-All workmen.
Mr. KITTO.-But the Bill will appear
on the statute-book as the Contractors'
Debts Act. We all know what a contractor
is, but I may tell the House that not more
than one-tenth of the workmen of this
country, and that one-tenth the most intelligent, are employed by contractors.
Nine-tenths of the workmen are employed
directly, either by mining companies, or
farmers, or other persons, not by contractors.
Mr. MACKAY.-The Bill will give
those persons a remedy.
Mr. KITTO.-I do not see the remedy
in the Bill. It is a well-known fact that
persons engaged by contractors are, as a
rule, skilled labourers. It seems to me
that the intelligence of honorable members
does not go beyond the building of a house.
Now we must be aware that persons engaged to build houses are skilled workmen.
It is also known that those Rkilled workmen are a much more intelligent class of
men than nine-tenths of other workmen,
engaged in other branches 'of trade. I
want to know why that particular class of
workmen should be protected? It is simply a sop to Cerberus. It is simply a piece
of cant. I believe in the principle enunciated in the Bill, for no one is more
worthy of payment than he who gives his
labour, expecting only the results of that
labour; but, if the measure is allowed to
go into committee, I trust that it will be
very clearly amended. Let us look at the
case from this point of view. The other
day advertisements appeared in some of
the Ballarat papers, inviting miners from
other parts of the colony to go to Ballarat
to work. A number of men went, they
were engaged by bubble companies to the
right and to the left, and what was the
result? The fever of speculation died
away, antI these poor unfortunate men
(many of them having families), not being
so well acquainted with law, and not so
e.x.perienced in getting up public meetings
and managing their affairs as mechanics
and meUlbers of trade unions, had to go
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back to their homes without payor remuneration. Is any provision made to
meet case!) of that kind? It is the duty
of the Government, in taking in hand a
measure of this sort, to do the whole thing,
or let the matter alone. The SoHci torGeneral says that the Bill is a sort of
speculation-a try-on as it were. I can
only say that those who should be protected are the ignorant, and not the most
intelligent. It appears to me that this
Bill is an attempt to get the influence of
those intelligent trade unionists-of those
persons who are fond of calling public
meetings, and of exercising greater power
than they should do. It is au attempt to get
their influence at the next general election,
and nothing more.
Mr. LONGMORE.-I think that there
is something true in the remark of the
honorable member who has just spoken.
He intimated that the honorable and
learned member for St. Kilda did not go
beyond the mere building of a house. It
is quite clear that the honorable and
learned member does not take in the whole
bearings of the question. His argument,
that, if the Bill passed, the workmen employed in making the foundations of a
house might get paid while those who
built the house would not get paid, must
fall to the ground, from the simple fact
that no workman could get any money from
the contractee unless the money was due.
There are many cases in which workmen,
both skilled and unskilled, require very
great protection indeed. The honorable
member for Cast.lemaine (Mr. Kitto) has
referred to bubble mining companies, but
I believe that in nearly all those instances
the workmen are paid. There are circumstances under which workmen don't stand
half the chance of being paid that they
do when they are employed in building a
house, or even working for a bubble company. Take the case of a contractor under
the Government going into the interior of
the colony to build a bridge or make a road.
His men are, perhaps, kept without their
wages for two or three months, because
their employer cannot get his money.
They continue working, expecting to be
paid some day, and ultimately, perhaps.
their employer goes to Melbourne, gets all
the money due to him from the Government on his contract, and disappears, leaving his workmen without their hard-earned
wages. It is high time that the working
men of this colony had some power by
which they could compel a contractor to
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pay them the money due to them. It is
not to be expected that poor laboring
men, who are generally glad to get a job
and work at it, in the hope that they will
eventually be paid, can protect themselves
against their employers, unless the law
gives them facilities for doing so. I think
that these men ought to be secured above
all others, and I am glad that the Bill
brought in by the Government tends, to
some extent, to afford them security. I
hope that the Ministry will carefully
consider the suggestion of the honorable member for Collingwood (Mr. Vale),
namely, that money due to a contractor
under the Government should not be paid,
as a matter of course, if a protest against
the payment of it is lodged by the workmen employed by him on the contract. I
believe that the protection of workmen
employed on Government contracts· is
especially necessary. In the case of small
jobs, such as the building of a house, the
men employed generally know the contractor for whom they work, and what
the chances are of being paid their wages
when they become due, but that is not
always the case in Government contracts.
The Government, employing labour as
they do very largely, ought to be careful
to see that the men who really do their
work are paid for their labour. I shall
certainly vote for this Bill, and give all
the assistance I can to make it as useful a
measure as possible.
Mr. McKEAN.-Some honorable members assume that the Government have
introduced this measure at this stage of the
session with the view of conciliating the
working men of the colony. Even if that
be true, I will still be very glad if the
principle of the Bill is carried into effect.
I will be very glad to see the bricklayer,
the carpenter, the mason, the stonecutter,
and others have the same security for payment for their work that the tailor, the
shoemaker, and other tradesmen have upon
the materials which they expend their
labour on. I look upon this Bill as an extension of the common law principle oflien,
and I think it a good principle, if the machinery were sufficient to carry it out. But
I regard the machinery provided by this.
Bill as totally inadequate to carry out the
principle. On the second reading, however, we deal only with the principle of a
Bill, and I think we must endorse the.
principle of this measure. If the Bill is
read a second time, we can have the collective wisdom of the House brought to bear.
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. in committee to devise the machinery to
carry into effect the principle of the
measure. I don't think any honorable
member will say that a workman, however
humble he iA, shall have no lien upon a
chattel merely because it cannot be removed. Is a ship carpenter to have no lien
because he cannot take the ship under his
arm and walk away with it, while the tailor
can have a lien by taking the cloth home,
or retaining it in his custody if it be given
to him by his emp,1oyer to take home? I
say that the principle of the Bill is a good
one, and I am sure that there is not a member of the House who will for a moment
object to it. But the Government should
show that they are in earnest in this matter.
A very large class of contrMtors in this
colony are Government contractors; but not
one penny of money in the hands of the
Government can be attached as the law
now stands, and nothing in this Bill will
enable a contractor or his workmen to attach money in the hands of Government.
Why should not the Bill provide for this?
Why should the carpenter, the bricklayer,
and the mechanic, when working for the
Government or for a Government contractor, not have the same rights and remedies
against the Government as he would have
against an ordinary contractor?
Mr. CASEY.-It is specially provided
for in the specifications.
Mr. McKEAN.-But, if the principle
of lien be a good one, why not extend it
in ·all its fullness P Why should it be
introduced by special conditions - why
should it be left to the Public Works department to give effect to it or not as the
department thinks proper? Why should
it not be the law of the land? But of all
the evils I know that creditors are subject
to, the worst is that accursed system which
enables the Government to snap their
fingers at any creditor, and pay over money
in violation of all law of lien or right of
attachment to persons who are not equitably entitled to it, but have legal claims,
when other persons ought to receive the
money. The. condition referred to by the
honorable and learned member for Mandurang, inserted by the Public Works
de:{>artment in contracts, only applies to
workmen; it does not apply to those who
supply goods and material. I am told that
they can protect themselves; but how can
they protect themselves when they cannot
attach the money of the contractee P A
Government contractor can put off his
creditors from time to time, and he can go
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to the Treasury and receive the money
due to him. A sheriff's officer cannot
attach it, not even in transitu across the
counter.
The contractor can put the
. cheque in his pocket, and laugh at the
whole of his creditors. This is a state of
things which the law ought not to allow
to continue. There is nothing in this Bill
to prevent a contractor assigning all the
money which is to become due to him on
any contract to a third person. The 4th
clause of the Bill says"Upon service as aforesaid all moneys due or
to accrue due as aforesaid from the contractee to
the contractor, to the amount of the workman's
debt specified in the certificate, shall be deemed
to be effectually assigned by the contractor to
the workman, but subject to any prior assignment or disposition thereof under this Act or
otherwise," &c.

These words" or otherwise" are as general
as they can possibly be. It is said that the
Bill is intended to deal with contractors
who are dishonest; but if you deal with
dishonest contractors you must tie them
down in the tightest possible manner;
you must not leave loop-holes of this
character. In the interests of the profession to which I belong I know that I
am speaking very inj udiciously. A better
Bill for the lawyers could not be carried
into law. Every day we should have
issues tried in the courts as to whether
moneys belonged to a contractor or to his
assignee. This, however, ·is a matter of
detail which can be dealt with when the
Bill is in committee. Again, there is a
possibility of a building being erected
upon land which does not belong to the
contractee or employer. The land may
be vested in trustees for the benefit of his
wife, or, if it be the contractee's own land
when the building is commenced, he may
assign it to a third person during the
progress of the work. These cases, which
may arise-which do, in fact, occur in
every day experience-show the difficulty
which surround a Bill of this description.
I will take another case. Suppose that
the land is held by a building society, and
the society supply the funds for erecting
the building, and have a lien upon it-how
would the workmen possess a remedy in
such a case as that? The difficulties
which may arise, in attempting to accomplish the object which the Bill is
intended for, are very numerous, and
many of them are apparently insuperable
without complicated machinery. There
may be cross-accounts, there may be
building on credit, there may be assign-
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ments, there may be many other obstacles
in the way of workmen attaching the
money of the contractee. I will take
another case. A building contract may
be accepted on condition that the architect's certificate shall only be given when
the building is completed, and the workmen, after spending some weeks of labour
under the delusion that they have a lien,
will find out that they have no lien.
When the building is finished the architect may refuse to give a certificate because he is not satisfied with the work,
or at the suggestion of the employer,
either expressed or understood, or from
a desire to injure the contractor. No
doubt the cases to which I have referred
and other difficulties in connexion with a
Hill of this character which will suggest
themselves to honorable members will be
duly considered in committee, and the Bill
may be so moulded as to be a really efficient
measure. I differ from the view of the
honorable and learned member for St.
Kilda (Mr. Stephen), tllat the effect of the
passage of the Bill will be to throw all
contracts into the hands of large contractors. On the contrary, I believe that
it will benefit small contractors, because
workmen will be willing to assist them,
knowing that they have security for the
payment of their wages. I think that the
proposed title of the measure is a bad one;
instead of being called the Contractors'
Debts Act it should be entitled the W orkmen's Lien Act. Whether the Bill has
been introduced as an election cry or not,
I trust that, in committee, we shall endeavour to make the machinery as perfect as
possible, in order to carry out the principle
of the measure. Let us endeavour to do
justice to those who are entitled to receive
justice at our hands-recognise the fact
that the workman is worthy of his hire,
and do all we can to assist him to obtain it.
Mr. WALSH.-There is one feature of
the Bill which, in my opinion, should be
carefully considered. The Bill provides
almost exclusively for the protection of
the workman. A contractor may enter
into a contract to build a house for
£1,000, the material for which is probably
worth not less than £400, but the Bill
simply provides that the workmen shall be
paid for their labour. Ifthe contractor takes
the contract at such a price as will entail
upon him a loss~a loss which he is unable
to meet-it will be very plain to the perception of honorable members that the
workmen will get paid while those who
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supplied the material-the timber'merchant
and the brickmaker-will not receive payment for what they furnished. To my
mind this appears like a piece of class
legislation, which should not be sanctioned
by the House. It is legislating for one
cIa'ss, while another class-the persons who
supply the materials-who are equally
deserving of being paid as the workmen,
are unprovided for. For this reason, as
the Bill provides for one class and not for
the other, I shall oppose the second readi'ng.
The motion was agreed to, and the Bill
was read a second time.
The House then went into committee
on the Bill-Mr. G. V. Smith in the
chair.
On clause 1, declaring that the title of
the measure should be "The Contractors'
Debts Act,"
Mr. McLELLAN urged that the Bill
was crude and imperfect, and would fail to
carry out the object for which it was
intended. It was supposed that it would
give security for the payment of the wages
due to the workmen employed on a building, but at the very outset there was a
difficulty, because there was no definition
of the word" workmen." If the man who
actually took part in erecting a building
was protected, why should not similar
security be given to the man who quarried
the stone, the man who burned the lime,
or who cut the timber? Was a man who
did work at a distance from the building
to be deprived of the security afforded to
him who was actually engaged in erecting
the building? He could see innumerable
ways in which the principle of the Bill
would be evaded. If the Government
were in earnest, it would be far better for
them to withdraw the measure, and endeavour to frame another, which would be
better adapted to accomplish the object in
view. He moved that progress be reported.
Mr. MICHIE said that there was a very
numerous class of cases which the Bill
would certainly meet. It was not, as it
had been described by some honorable
members, a measure for extending the law
of lien, but one for giving a larger and
more comprehensive effect to the principle
of attachment, which was already recognised. According to the present state of
the Jaw, a contractee had no power to
withhold any portion of the money due to
the contractor, and devote it to the payment of the workmen's wages, even though
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he might have a shrewd suspicion that the
workmen were going to be swindled by
the contractor. If t.he Bill would cover a
numerous class of cases, to meet which
legislation was required, as it undoubtedly
would, it would be unwise not to deal with
it simply because it would not meet every
imaginable case which had been suggested.
The honorable member for Ararat (Mr.
McLellan) desired the insertion of a provision that all the contracts should be for
money; but, were that done, an important
principle of public liberty would be violated-an arrangement like that of building a house in exchange for ten acres of
land would be prevented. Moreover, such
a provision was not needed, because the
great majority of contracts were for money
-in fact, they were in the proportion of
nineteen to one. And it was not because
the Bill might not apply to one case out
of twenty that the House should refrain
from passing what might be an effective
measure to prevent nineteen cases of injustice. If the Bill was the means of protecting labourers, skilled and unskilled,
from injustice at the hands of dishonest contractors, that was all that could be reasonably expected from a measure of the kind.~
Mr. McLELLAN objected to one class of
labourers being protected and not another.
In the erection of a building, it was necessary to employ not only labourers to dig out
the foundations, stonemasons to put in the
foundations, and bricklayers, plasterers,
slaters, and plumbers for the superstructure, but also joiners to make the doors
and windows. The latter, however, did
their work at their shop, and for that reason were not in the same position as the
men who worked on the building. There
were some shops in Melbourne where fifty
hands were employed in making doors and
windows for contractors. Why should not
these individuals have a lien upon their
labour? (Mr. Michie-" They will have.")
No. The fact was that the Government
had brought down a measure, but did not
know what it was. They would protect
a few individuals who put their work into
a building, but those who furnished perhaps
the most skilled and valuable labour they
would not protect.
Mr. VALE said he was surprised at the
attitude of the last speaker, because he
believed that the honorable member desired to give to workmen additional security that the wages accruing to them
should come to their hands. But the honorable member, by the position he took
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up, was promoting the views of those who
did not wish to give this facility-who
considered it desirable that there should
be legislation in the direction of giving all
possible security for the payment of large
claims, and were disposed to prevent the
possibility of additional security being
given for the payment of small claims like
those accruing to workmen. Supposing it
were true that the Bill provided increased
fa.cilities in the direction of recovering
moneys earned by a portion only of the
labouring and artisan class, the measure
might be accepted as an instalment-as
embodying a principle which would be
extended in time to the whole labouring
and artisan class. Therefore the honorable member for Ararat was fairly called
upon to support the measure, and not play
into the hands of those honorable members
who did not believe in the Bill at all.
The Bill was not perfect-indeed it was
difficult to obtain a perfect Bill-but experience showed that the way to carry out
a principle confessedly desirable was to
put it in actual operation, to commence
with an Act on the subject, to place some
regulation affecting the matter on the
statute-book, and then, in course of time,
probably a much shorter time than might
be expected, it would be seen how the
whole object might be compassed. It had
been complained that the Bill would not
gi ve the same facilities for the recovery
of wages to workmen employed by contractors under Government as it would to
workmen employed by contractors with
private persons. But this complaint was
without foundation. He understood that
the Bill distinctly covered Government
contracts. On that understanding he was
prepared to go on with the Bill; but he
should like an assurance given that an
opportunity would be afforded for the
recommittal of the 2nd clause, in order
to see how far it was possible to stay
payments of money by a contractee from
the very moment that a summons was
granted to a labourer or artisan against a
contractor.
The motion for reporting progress was
negatived, and the clause was agreed to.
Discussion arose on clause 2, which was
as follows : " If in any proceeding in any court of competent jurisdiction any sum shall be found due and
payable by the defendant for work and labour,
and the character of the work and the locality
of the thing upon which it has been done shall
appear from the evidence, the presiding judge
or justice shall, upon the plaintiff's application,
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sign and deliver to him a certificate of the cause
of debt in the form in the 1st schedule, which
for the purposes of this Act shall be conclusive;
but no such certificate shall be given if the work
appears to have been done upon a movable
chattel of such a description that it would be
practicable for a workman to have a lien thereon
by retaining the same in his actual possession."

Mr. WALSH proposed the insertion,
after the word "labour," in line 3, of the
words "or materials supplied." He considered the man who made and supplied
the bricks, and the man who supplied the
bluestone, was just as deserving of protection as the man who placed the bricks and
stone in position.
Mr. BURTT asked, if this point were
conceded, why should not the man who
quarried the stone also have a lien?
Where were the committee to stop?
Mr. J. T. S:\UTH believed the amendment to be worthy of consideration. The
Bill appeared to be hurried on too rapidly.
The principle of the measure having been
discussed on the second reading, honorable
members should certainly be allowed some
time to consider the details, if it were
desired that the Bill should have anything
like permanency. At the first blush, it
appeared to him that the committee were
engaged in making a law to gi \'e a fraudulent preference to creditors. The object
of the Bill seemed to he to give certain
persons security for their claims while
others were to be left powerless. And
what would be the result of passing such
It law?
Would any vendor of building
materials give credit to a contractor, if he
knew that by means of the goods which
he supplied tl~e labourers employed by the
contractor would secure their pay? Certainly not. As one honorable member had
already put it. the honorable member in
charge of the Bill should have shown that
there was an absolute necessity for protecting the labouring man. It could not be
proved that large numbers of labouring
men were dishonestly defrauded out of
their just dues. There might be isolated
cases of the kind, but Parliament could
not legislate for isolated cases. A workman to whom a week's wages were owing
could go to the police COUl't and obtain a
summolls for the amount. He was disposed
to think that a law prohibiting workmen
from gi ving credit for wages longer· than
a certain time would be more beneficial
than the Bill. At all events there were
many other ways in which the uifficulty
might be met t.han that now proposed.
He believed that if one particular class
VOL. XI.-I
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were protected in this particubr way,
other classes would feel their in t.erests
jeopardized, and would take measures to
secure themselves. The result would be
that a cont.ractol' would be unable to obtain
credit. He was for every man-not the
labonrer only-having his due; at the
same time he admitted that the labouring
man might, perhaps, want more protection
than other men because of his simplicity
and ignorance.
Mr. MICHIE reminded the last speaker
that preferences were recognised in the
insolvency law, the law relating to domestic
servants, and other statutes. There was
no harm in a preference ,vbich was regarded as equitable. There was a marked
distinction between the position of persons
who merely supplied the materials fOl' a
building and tbat of those who actually
put their work into that building. Constantly, since the inauguration of responsible government in the colony, if not
before, had there been complaints of the
injustice perpetrated on workmen engaged
on buildings, but there had never been
anyt.hing like an appeal for legislative
protection on the part of men who supplied building materials. He apprehended
that the reason was that men of that class ,
were peculiarly able to know who might
prudently be trusted 01' distrusted. They
knew pretty well the social and business
position of the contractors to whom they
supplied materials, and of course they need
not part with theil' materials if they did
not choose. The workman, on the other
hand, was peculi:~1'ly liable to be imposed
upon. The workman could not deal with
the contractor at arm's lengt.h--in the
same manner as the man who supplied
materials. The workman, skilled 01' unskilled, could not waste his time in trotting
about to ascertain the circumstances of
every contractor for whom he might be
engaged; accordingly he had to commence
his work exposed to a certain risk, and it
was from that risk that he asked to be
relieved.
Mr. McLELLAN called attention to the
claim which such men as the associated
quarrymen at Brunswick had upon the
consideration of the House. Those men,
in having to furnish ashlar, rubble, anu
lintels, were as much employed on a builtling as the men who chiselled the stone 011
the works; but were the latter to lI:we a
preferential claim, while the othel's had 110
security at all? He was satisfied that, if
the clause passed as it stood) within olle
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week would the House receive petitions
from such men as those he had referred
to, ~sking to be plaeeu on the same footing
as other individuals.
Mr. MACKAY said, assuming there
was something in the last speaker's argument, it did not follow that the House
should deny justice to one class of workmen, because it could not extend it to
another class. But there was nothing in
the argument. The fact was that, under
the Bill, quarrymen would have an equal
remedy with carpenters, masons, and bricklayers, because their work was represented by a movable chattel which need
not be removed from their possession until
security for payment was first obtained.
With regard to the amendment, the honorable member who moved it would see that
legislation on this question was now but
initiated; that, in consequence, only the
more flagrant cases could be dealt with;
and that the principle of the Bill, if it
worked well with regard to labour, might
be extended hereafter to materials of
various descriptions. He believed that
every state of America had a lien law
which gave the workman a lien for his
labour, but it was not every state that
gave a lien for materials. Why was a
preferential claim given to domestic servants? Simply because, by being compelled to give their labour for a certain
time, they were obliged to give credit
before they could receive any payment.
The workman had to give a week's labour
before he was entitled to a week's wages;
and the law did only a righteous thing
when it stepped in and endeavoured to
save the workman from fraudulent practices on the part of contractors.
Mr. WALSH observed that, so far as
his experience went, the brick maker, the
quan-yman, and the timber merchant
suffered more at the hands of contractors
than the workman. It was for that reason
he thought there should be a lien for
materials as well as for labour. Brickmakers and quarrymen, as a rule, were
men of limited capital; they employed a
number of hands, but, if they were not
paid for the materials which they supplied,
they could not pay theil' workmen.
Mr. MACGREGOR suggested that the
further consideration of the Bill should
be postponed, as it was clear that honorable members had not yet mastered the
details. He made this suggestion in the
interests of the principle which the measure sought to carry out.
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Mr. WRIXO~ thought the object of
the last speaker would be gained by a
little further discussion. It woulu be a
great assistance to the Government for
honorable members to express freely their
opinions on the various questions arising
out of the measure.
Mr. LONGMORE advocated postponement.
Mr. MACBA.IN said he should like a
little time to consider the question. It had
been stated by members of the Government that the principle of the Bill had
been adopted in America, and had there
worked successfully. This information
was new to him.
Mr. McKEAN considered that the
workman was as much entitled to benefit
by the law of lien as the banker and the
squatters' agent.
Mr. MACBAIN observed that, if the
Bill proposed to put workmen in the same
position as those who lent money on property of any kind, he should be glad to
give it his support. But the last speaker
failed to convince honorable members,
when he addressed them before, that the
Bill would confer that privilege upon the
workman. In fact, the honorable member
proved that the meaEllre was so defective
that it would not accomplish the object
which it was said to have in view. (Mr.
McKean-" I endorsed the principle of
it.") To amend the Bill to meet the honorable member's views would involve a
month's discussion. His (Mr. MacBain's)
opinion was that the working classes were
perfectly independent of any legislation
of this description-that they were quite
able to protect themselves.
Mr. WILSON expressed the hope that
the object of the Bill would be limited to
securing the wages of workmen. The
vendor of materials did not need the same
protection as the workman, because it was
in his power to regulate the price of the
article which he sold according to the
risks which he ran. For example, brickmakers who sold bricks, for cash, at £2
per thousand, might charge £4 per thousand if they gave credit. The workman, on the other hand, no matter what
might be his risk, obtained no more than
his 8s. or lOs. per day. The ca~es were
not paralle1.
Mr. FRAZER moved that the Chairman report progress.
The motion was agreed to, and
Progress was reported accordingly.

[N OVEl\1BER 8. ]
MARRIED WOMEN'S PROPERTY
BILL.
Mr. HIGINBOTHAM.-Mr. Speaker,
I beg to move for leave to bring in a Bill
to amend the law relating to the property
of married women. It will be in the recollection of the House that I introduced,
last year, a Bill with this object. .That
Bill was a transcript of a Bill which had
passed the House of Commons the previous year. I then submitted to the
House extracts from a report by the select
committee of the House of Commons upon
the subject of the law relating to the property of married women. It was a very
interesting, arid more than usually valuable report. It started with a short and
admirably lucid statement of the law relating to the subject. It afterwards proceeded to set forth the numerous cases
of hardship inflicted upon married women
by the abuse of the legal powers given
to husbands, and it proceeded to urge,
upon the ground of evidence supplied by
numerous statesmen, lawyers, and other
persons from America, the beneficial effects
of the change in the law suggested by the
committee, and which had been brought
into operation in the United States with
admirable effect. When I proposed that
Bill, I ventured to hope that a measure
supported and passed hy so large a majority in the House of Commons would
probably find ready acceptance here. However, I soon discovered that very considel'able alarm and uneasiness was felt by
many at the prospect of such a, Jaw passing,
and considering the great importance of
a Bill of' the kind being brought forward
under circumstances which should not be
accompanied by any defeat or even delay,
I thought it wiser and more expedient
to postpone the consideration of that measure until it received, as it was confidently
expected to receive, the sanction of the
English Parliament. The Bill did not
pass the English Parliament last year,
in con seq uence of the pressure of other
and more important measures.
This
year, a Bill was brought forward by the
same member-Mr. Russell Gurney. It
was referred to a select committee of the
House of Commons, and that committee
brought up a report, strongly recommending the Bill, and proposing alterations,
The Bill was carried hy a very large
majority in the House of Commons; and
a Bill of a hostile character, introduced by
Mr. Raikes, with the intention that it should
be a substitute for Mr. Gurney's Bill, was
12
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rejected by a large majority. Mr. Gurney's
Bill went up to the House of' Lords, and
was there passed into law with considerable
alterations. Indeed I may say that by far
the larger part of the Bill, as it passed
the I-louse of Commons, was erased, and
the majority of the clauses of which the
measure, as it became law, is composed,
are clauses inserted in the House of
Lords. These new clauses do not go quite
so far in the assertion of the principle
of Mr. Gurney's Bill as that Bill did, but
they certainly provide-so far as I have
been able to judge-in clauses very well
drafted, certain most important practical
amendments in the law upon this subject.
The Bill, as it passed the House of Lords,
and is now law, provides means for securing the earnings of married women. It
enables married women to hold, as their
separate property, deposits in savings
banks, and property in the funds, in joint
stock companies, and in various friendly
societies.
It also provides a safeguard
llgainstthe danger, which was apprehended
by several members of this House, of
fraudulent transfers by husbands to their
wives. It moreover provides that personal
and freehold property may be given to
and held by a married woman in her own
right. There are other provisions in the
Bill which I do not think it necessary to
refer to. Now it has been a question with
me whethel' I should ask the House to
accept the Bill as it passed the House of
Commons, or as it was altered and adopted
by the House of Lords, and has since
become law. I have arrived at the conclusion that it would be more advisable to
submit the Bill as it has become law in
England as the basis of a measure which
I would invite Parliament to pass during
this session. I have been led to that conclusion by two considerations. First of
all, the law on this subject, as it now
stands, effects a very important alteration
in the law relating to the property of
married women, as it formerly stood upon
the statute-book. No doubt this alteration,
in whatever form it be adopted, may introduce a great deal of uncertainty Hnd litigation; and I believe that in all these
questions, on which our law is substantially
the same as the law of England, it is of
very great importance that our legislation
should, if possible, be couched in the same
terms, and enlightened by the legal decisions which may be given in the mother
country upon questions which may come
before our courts of justice. That is one
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consideration which I think of consider·
able importance in dealing with a subject
of this kind. I am also influenced by the
desire that this amendment should be
carried into law without delay. I am
desirous to conciliate, if I can, any opposition, and disarm any apprehensions which
might be entertained with respect to a
Bill which, having approved itself to the
House of Commons, has not become law in
England without considerable amendment
in the House of Lords. I am afraid we
are not in advance of the mother country
on questions of this kind. I do not believe
that upon social questions we are either
now, or are likely to be, very far ahead
of English opinion as represented by
English legislation at the present time;
and I confess I should almost be uneasy if
we attempted to introduce a measure very
far in advance of the legislation which has
already been effected in England on this
question. Therefore I ask the House to
allow me to introduce a Bill which will be
based upon this English Act of Parliament. I shall propose certain alterations,
with the view to remove some of the
restrictions imposed by the Act, but these
will involve no serious alteration in principle, and hardly any alteration in language. I shall also propose one or two
of the original clauses contained in Mr.
Gurney's Bill, which are entirely consistent with, and 1 believe will advance
the object of the Act as it now stands.
One clause hns been suggested to me; I
helieve it to be of a useful character, and
I intend to propose it. It is a clause providing that the post-nuptial settlement of
personal property, ill order to be valid,
shall come within our Bills of Sale Act
from which they are now exempted, so
that any settlement made by a husband
on his wife of personal property after
marriage, in order to be valid, must
be registered to give it protection against
execution creditors, or assignees in insolvency.
Mr. McKEAN.-That is the law now.
Mr. HIGINBOTHAM.-Mnrringe settlements are exempt from the Bills of Sale
Act.
Mr. McKEAN.-Not post-nuptial settlements.
Mr. HIGINBOTHAM. - I ask the
House to allow me to introduce the Bill,
upon the understanding that I do not propose simply to introduce th~ measure, and
then allow it to drop. It is my earnest
desire to carry the Bill into law this
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session, and for that purpose I would ask
the House to allow me to proceed with
the second reading on the evening upon
which the House may think it advisable
to set it down for second reading.
Mr. MICHIE seconded the motion.
The motion was agreed to, and the Bill
was read a first time.

PAYMENT OF MEMBERS.
Mr. MACGREGOR moved"That this House will, on the next day of
meeting, resolve itself into a committee of the
whole, to consider the following resolutions :"1. That it is expedient that provision be
made for reimbursing members of the Legislative Council and of the Legislative Assembly
their expenses in relation to their attendance in
Parliament.
"2. That an address be presented to His
Excellency the Governor, praying that the
necessary steps may be taken to effect this
object."
The honorable member said that he would
not detain the House with any lengthened
observations, as the present was merely a
formal motion that he proposed to intro<luce temporarily. His wish was that the
new system should come into operation
with the next session of Parliament, and
continue for three years from that date, so
that if the succeeding Parliament thought
proper to do so, they might renew the
Bill. This plan would enable the Parliament and the country to judge how far
such a measure was likely to work beneficially and secure advantages to the community. He might say at once that he
had reason to believe that there would be
little or no opposition to the principle being affirmed, and he trusted the motion
would be now agreed to.
Mr. FRAZER questioned the advisability of bringing in a measure of this
character at the fag end of 'the session,
. and thought the Government should state
at once what its policy was on the subject.
At all events the Government should give
the House some assurance as to when the
discussion would be taken on the second
reading.
SirJ. McCULLOCH said that he would
inform the House on that point.
Mr. FRAZER under those circumstances
would withdraw any objection he might
have felt inclined to take to the motion.
The motion was then agreed to.
The House adjourned at twenty minutes
to eleven o'clock, until Thursday, November 10.
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LEGISLATIVE ASSEMBLY.
Thursday, November 10, 1870.
.The SPEAKER took the chair at half-past
four o'clock p.m., and, in the absence of a
quol'Um, declared the House adjourned
until the following day.

LEGISLATIVE ASSEMBLY.
Friday, J)lovember 11, 1870.
Road through Carlton Gardens-Probate, Legacy, and Succession Duties-Licensees under the 42nd Section of the
Land Act 1865-Carrum Swamp-Mining Companies Law
Amendment- Wines, Beer, and Spirits Sale Statute
Amendment Bill-Supply-Absent Members-The Governor's Commission-Circular to Justices of the PeaceCount Out.

The SPEAKER took the chair at halfpast four o'clock p.m.
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candidates ,who were opposed to a street
being made through the gardens were
returned by a large majority. The question of preserving the pubUc parks and
gardens was, however, one in which not
only the city of Melbourne but the whole
colony was interested. In his opinion it
was highly desirable that these places of
recreation should be kept intact, and he
thought it was the duty of the Government to take steps to close the road which
had been proclaimed through Carlton
Gardens.
Mr. MACPHERSON said that if it
was a question at the present time of
opening or closing this road, he should be
inclined to say that it would not be the
du ty of the Government to allow any roads
to be made through any of the parks in
the neighbourhood of Melbourne. But as
a matter of fact a road was proclaimed
through Carlton Gardens, and he was not
aware that there was any question as to
the legality of the proclamation.
He
believed that the passing of an Act of
Parliament wou ld be necessary in order to
revoke the proclamation, and he did not
think it was the duty of the Government,
under the circumstances, to ask the House
to consider such a measure. With regard
to parks and gardens generally, he proposed to submit to his colleagues a plan
showing all the reserves in the neighbourhood of Melbourne which were reserved
under the impression that they were permanent reservations, but which it turned
out were not so, the notices in the Gazette
being merely an intimation of the intention of the Governor in Council to make
the reservations. He would submit the
plan with the view of having all the reserves in the neighbourhood of Melbourne
permanently reserved.
Mr. MACGREGOR inquired what was
proposed to be done with respect to reserves
in other parts of the colony?
Mr. MACPHERSON replied that the
plan which he intended to have prepared
would only show the reserves in the neighbOUl'hood of Melbourne, but there would
be no difficulty in making permanent all
reserves in the country districts which
had been devoted to public parks and
gardens.

CARLTON GARDENS.
1\11'. MACGREGOR asked the Minister
of Lands whether, having ('egard to the
circumstances under which the street
through Carlton Gardens was proclaimed,
and to the opinion expressed at the recent
election of councillors by the citizens of
Melbourne on the subject, the Government
would take immediate steps, by the introduction of a Bill or otherwise, to revoke
such proclamation, and for the effectual
preservation in future of the public parks
and gardens throughout the colony for the
purposes to which thoy were dedicated ?
The honorable member said that, in consequence of a vote of the House, passed. on
the 29th March last, - the late Ministry
retired from office. On the Thursday
following, namely, the 31st of March, they
intimated to the House that they had
resigned, and the same evening a notification appeared in the Gazette that a street
had been proclaimed through Carlton
Gardens. It struck him that the proclamation of the street under these circumstances was certainly not proper. As to
the mode in which the decision to proclaim
the stl'oet was arrived at, he might say
that the matter seemed to have been determined in a sort of promiscuous way, and
without due inquiry. Since the proclaPROBATE AND SUCCESSION
mation a considerable amount of agitation
DUTIES.
had taken place on the subject, and at two
elect,ions which had occurred of conncillors
Mr. 1\1ACGREGOR called the nttenof the city of Melbourne-one for La Trobe tion of the Treasurer to the desirability of
ward and the other for Smith ward-the imposing probate, legacy, and succession
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duties, and asked if the Government
would, during' t.he present session, introduce a measure for that purpose? These
duties, said the honorable member, were
imposed in England and also in a neighbouring colony, and formed a very large
source of revenue. In New South Wales
there was a duty of one per cent. for all
letters of administration and probates of
wills, which had to be paid before the probate was granted. Legacy and succession
duties were also charged, both on personal
and real property, the percentage varying
according to the degree of relationship to
the testator of the persons who benefited
by the property. In this colony, if a person died and left property worth millions
of pounds, all that had to be paid to the
State in respect of that property was £6
odd, and the same sum had to be paid if
the property was worth only £ l,OOO, which
WitS obviously unjust.
It would be a wise
principle to impose probate, legacy, and
succession duties, especially as the revenue
was falling. No more legitimate mode
could be adopted for replenishing the Treasury, and the duties were of a character
that would be very lightly felt by those
who had to pay them.
Mr. FRA~CIS observed that it was
within the knowledge of the House that
a Bill of the character referred to by the
honorable member for Rodney was introduced last session, but it did not become
law. It had not passed out of the intention of the Government to reintroduce the
measure. The only reason why the subject was not mentioned in the Governor's
speech was that the position in which
Parliament at present stood seemed to
afford some objection to dealing with the
matter this session. He agreed, however,
with the honorable member as to the desirability of such a measure being passed,
and he should have much pleasure in
taking the necessary preliminary proceedings next week to introduce a Bill, which,
in fact, was already prepared.
OPERATION OF THE LAND ACT.
Mr. CASEY asked the Minister of Lands
whether, in cases where licensees under the
42nd section of the Land Act 1865 had
paid more rent than the amount fixed by
the Land Act 1H69 for the purchase of the
fee-simple of their holdings. he would refund the surplus received? If the honorable gentleman would not refund the
surplus, would' he give directions that no
further rent should be demanded?

Succession Duties.

Mr. MACPHERSON said he was not
prepared to suggest t.hat any of these rents
should be refunded, inasmuch as they were
all legally collectable under Act of Parliament. He could not conceive on what
grounds he should be justified either in refunding IDQl1ey already paid or directing
the officers of the department not to recei ve
any further payments. If the receipt of
rents was to be put a stop to, it must be
done by Act of Parliament.
Mr. GILLIES asked the Minister of
Lands if he could not frame regulations to
accomplish the object?
Mr. MACPHERSON replied in the
negative.
CARRUM SWAMP.
Mr. CREWS a~ked the Minister of
Lands if the Government intended to drain
the Can'um Carrum swamp, and, if so,
when? The honorable member said that
this swamp was at present a nuisance to
the neighbourhood. Several attempts had
been made by private individuals to obtain
a lease of the swamp, but he understood
that a survey had been made by the
Government, which showed that an outlay
of about £7,000 in draining the swamp
would give about 11,000 acres of the best
land in the country, available for sale by
auction. He was informed that £12,000
or £14,000 would be the net result which
the Government would gain by dmining
the swamp. In consequence of the erection
of a jetty near what would be the mouth
of the drain, the land would be far more
valuable for agricultural and garden purposes than it would otherwise be. By
draining the swamp a nuisance would
be got rid of, consideraLle labour would
be provided for the people of the neighbom'hood, and a large area of first-rate
land would be reclaimed. He was sure
that the House would gladly grant money
for such a purpose.
Mr. MACPHERSON stated that it was
the intention of the Government to take
steps for the drainage of this swamp, and
they had under their consideration the
question of employing prison labour for
the purpose.
If the swamp could be
drained by that means it would be a very
proper and judicious work to employ prison
labour upon. He hoped that) at all events
in the course of the next few months,
active measures would he adopted to drain
the swamp by prison labour, if it could be
accomplished by that means, and, if not,
by contract.
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Mr. CREWS hoped that action would
he taken by the Government during the
current summer, as it was impossible that
the swamp could be drained in the winter
season.
MINING COMPANIES LAW
AMENDMENT.
Mr. WRIXON brought down a message
from His Excellency the Governor recommending that the fees, fines, or imposts
provided for in a Bill to consolidate and
amend the law relating to miniug companies be appropriated in accordance with
the provisions thereof.
The message was ordered to be considered on Wednesday, November 16.
WINES, BEER, AND SPIRITS SALE
STATUTE AMENDMENT BILL.
Mr. G. PATON SMITH asked the
Attorney-General when this Bill would be
ready for circulation? According to the
present law publicans' licences were reDewed in the first week in January, and
continued in force for twelve months.
Unless the new Bill was passed before
then, which was not likely, the evils of
the existing licensing system would continue for another year. To prevent that
contingency arising, he suggested the introduction of a short measure to suspend
the present licensing law until the new
Act came into operation.
Mr. MICHIE said he hoped that the
Wines, Beer, and Spirits Sale Statute
Amendment Bill, which he proposed should
be read a second time next Thursday,
would be distributed by the end of the
present week, which would afford honorable members sufficient time to study its
provisions. It consisted of only thirty
clauses. He trusted that a suspensory
measure would not be necessary, because,
if honorable members only approached the
subject with the same earnestness that
they exhibited during the discussion of
the Bill introduced by the honorable and
learned member last session, he did not
despair of being enabled to pass the Bill
which he had introduced in three nights.
He might state that it embodied all the
provisions which gained the assent of the
House last session, so that the labours of
honorable members would be considerably
abridged.
Mr. VALE recommended that copies of
the Bill should be sent to the various local
bodies throughout the colony, simuItane-
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ously with its distribution amongst Members of Parliament.
Mr. MICHIE prqmised to give effect to
the suggestion.
SUPPLY.
The resolution passed in committee on
Tuesday, November 8, was considered and
adopted.
ABSENT MEMBERS.
Mr. KERFERD (in the absence of Mr.
LANGTON) asked if the Chief Secretary
would allow precedence to be given on
Tuesday next to two motions of which
the honorable member had given notice,
to the effect that writs should be issued
for the election of a member for the district. of Crowlands, in the place of Mr.
Holfe, and of a member for Castlemaine,
in the place of Mr. Baillie?
Sir J'. McCULLOCH said that he could
not consent to these motions having precedence on Tuesday. The Government
intended to go on with Supply on Tuesday,
which he thought wa.s of more importance.
THE GOVERNOR'S COMMISSION.
Mr. CASEY moved" That an address be presented to His Excellency the Governor, praying that he will be
pleased to cause to be laid upon the table of
this House copies of any despatches that have
been recei ved since the prorogation of the last
session of Parliament from the Secretary of
State for the Colonies, conveying alterations in
the Governor's commission or instructions."

Mr. KERFERD seconded the motion,
which was agreed to.
CIRCULAR TO MAGISTRATES.
Mr. G. PATON SMITH moved"That there be laid upon the table of this
House a full statement of all the facts which
induced the Government to issue a circular addressed to the magistrates of the colony, warning
them against taking fees for the performance of
their duties."

I have no wish (said the honorable member) to embarrass the Government, or to
evoke any discussion in the House about
the issue of this circular. The terms of
the circular are familiar to all honorable
members, and I venture to say, with all
respect to the Solicitor-General, that it
ought only to have been issued uuder very
extreme circumstances, and with a knowledge of an evil existing to as wide an
extent as to implicate the whole of the
magistrates of the colony. Now I have
been informed, by answers given both by
the Solicitor-General and by the Chief
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Secretary, that the evil complained of only
exists to a vel'y limited degt·ee. I put it
to the House that the Solicitor··Geneml
has certainly most 11llwisely exercised his
powers, and has committed somewhat of an
indiscretion in venturing to impugn the
integrity of the whole of the magistrates
of the colony because of the existence of an
evil to a limited degree. It appears to me
that the case is very likely this. I conceive the position of the Minister who
presides over the destinies of the magistrates for the time being to be somewhat
similar to that of the 'committee of a club.
I will snppose that some spoons are missing from the club, and the committee,
instead of expelling the member who has
abstracted the spoons, send a circular to
every member of the club, stating that the
spoons are stolen, and adding-" We know
who stole the spoons; we are not prepared
to take any action against the thief; he is
to sit with you, and to a~sociate with yon;
but will you be good enough on any future
occasion when he does the like to inform
us" ? I think that is a very fitting illustration of the position which the Government have assumed in this matter. If the
evil complained of in this circular was of
very limited extent, the individuals might
have been dealt with, and have been reproved or required to resign, as the
circumstances of tho case demanded. But
the whole of'the justices of the colony are
told that the Government are aware of tho
existence of a certain practice, and warn
them not to repeat it, and to report any
one who does. I don't know how the Solicitor-General is to escape from the position that he had the knowledge in his
own mind. and had not the courage
to act upon it, hecause he sets out
by stating that the Government possessed
the knowledge. If the Government possessed the knowledge, the very best example which they could have made of the
persons who were guilty of these malpractices was by dismissing them from the
commission of the peace.' That would
have been a very intelligible reminder to
all the other justices of the peace. But
the Government don't do that. They say
that the evil exists, and they say, at the
same time, that the persons who have been
guilty of the offences are fit, provided they
don't do the same thing again, to :1djudicate npon the liberties of Her M~~jesty's
suhjects. I do not think that the SolicitorGeneral himself, when he comes to consider the matter, can fail to perceive that
Mr. G. Paton Smith.
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the issue of the circular was extremely
insulting to the justices, and was a very
egregious error; because I venture to put
the matter this way, namely, that if the
evil existed to any degree, then it was the
duty of the Government to dismiss th~
magistrate who was in fault. If the evil
prevailed only to a limited extent, and in
one or two instances, why did it become
necessary to address the whole of the
magistrates? If the Solicitor-General will
state to the House the grounds which the
Government had for issuing the circular,
I don't desire to press the motion for laying
on the table a statement of the facts. I
think it will be quite enough if the House
is put in possession of the facts. I will
venture to remark that I am not aware
that any Government, or any law officer,
has any right whatsoever to lecture the
magistrates. If any of them have been
guilty of any malpractices, the Government, no dOll bt, may remove them from
the commission of the peace; but the
Government, I apprehend, cannot censure
magistrates. They are as free and uncontrolled in the exercise of their functions as any judge in the colony until
they are guilty of some laches, or of some
act of criminality, which would justify
their removal from the commission. I think
the I-louse will be of opinion that if the
Government possessed, as I must assume
they did, sufficient knowledge to induce
them to issue this circular, they were
bound to dismiss the guilty magistrates,
and were not justified in issuing a
circular of the character of the one they
did issue. I have no intention to detain
honorable members longer; and I repeat
that if the Solicitor-Gflneral will be good
enough to inform the House of the facts
which were in his possession, and which
induced him to issue the circular, I shall be
content, with the leave of the House, to
withdraw the formal motion.
Mr. LONGMORE seconded the motion.
Mr. WRIXON.-Mr. Speaker, I can
assure the honorable and learned member
who has proposed this motion, that I am
most anxious to accept his assurance that
he has no desire to embarrass me in bringing it forward, because I cannot but bear
in mind that the honorable and learned
member himself, on a previous occasion,
attempted to correct abuses which he belie\'ed to exist in this House, and did so, I
think, in a manner much more indiscreet
than, even according to his own views, he
can allege' against me.
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Mr. G. PATON SMITH.-I was not a
Minister then.
Mr. WRIXON.-I am quite willing to
give the honorable and learned member
the benefit of the distinction, because I
shall of course be most anxious to believe
that one who took such an exceedingly
strong course with the view of exposing
the alleged corruption of members of this
House wonld, whether dealing with a
political opponent or a friend, feel a sympathy and regard for any attempt to
remedy other abuses which another person
may believe to exist. I mnst assure the
honorable and learned member that he is
wholly in error in regard to some of the
facts. In the first place, he has said that
the circulate is an imputation upon the
whole body of the just.ices of the peace.
I beg to assure the honorable and leamed
member that no posoible construction
which could have been put upon the circular, in the wildest moment of the little
temporary excitement which was got up,
can justify any such interpretation. On
the contrary, it clearly expresses and conveys a meaning not merely different from,
but directly opposed to that which the
honorable and learned member has placed
upon it. And I must be allowed to say
that the majority of the justices themselves
-the immense majority-cordially shared
in that view.
Mr. G. PATON SMITH.-No.
Mr. WRIXON.-I must beg the honoraole mem bel' not to interrupt me. The
House will bear in mind that I have been
for a considerable time in the position of
being persistently misrepresented by the
organs of public opinion, and I have had
to sit silent, with no opportunity to explain. The honorable and learned member has had the ad vantage of having views
similar to those which he has now stated
trumpeted in I should say 90 per cent. of
the newspapers of the colony, and therefore,
on the first opportunity I have had of
saying a few words about the matter, I
think 1 might be allowed to proceed without interruption. I say that the immense
majority of the justices have shown no
sympathy with this agitation. That is
proved by the fact that out of 1,200 justices who were addressed not more than
about 220 have taken any part whatever
in the different meetings and letters which
have been got up about the circular. That
is a fact which I can assure the House I
have ascertained by carefully checking the
returns, and I am therefore justified in
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making :the statement. This, however, is
merely preliminary; because I quite admit that, if not merely 200, but if ten or
any number of justices had real cause for
complaint, the House !IIhould pay every
attention to the complaint, whatever it
might be. I shall state to the honorable
and learned member the information
which he desires. When the Government
entered upon office, it came to our notice
-or rather I should say to my notice,
because I am the Minister responsible, and
under whose observation the information
came-that certain justices were in the
habit of taking fees for different duties
they discharged. I allude now to the comparatively venial branch of the snbjectthe taking fees for witnessing declarations,
affidavits, and so forth.
I think the
House will be of opinion that this is an
abuse of a sel'ious nature, and one which
it is the duty of the Government to
do its best to put down. !tmay be
quite true that in some instances, or
in a good many instances, fees taken
in that way are devoted to charitable
purposes. In a good many cases, however, they are not so devoted; and the
fact of a practice growing up by which
justices can make money out of their
position is one which, I think, the House
will say is fraught with great danger to
the country in every way. If you look at
the statute-book, and see the wide power
which justices have, and how they may
dispose of the liberty, rights, and property
of the people at large, I think it is not a
trifling evil that a practice has been springing up which enables certain persons to
employ justices-to put so much money in
their way-and who acquire a certain
right of property in justices whom they may
so employ. I think that a graver or a more
dangerous abuse could not well exist.
Well, the determination of the Government was to put a stop to this abuse; and
I prosecuted inquiries to ascertain how the
matter stood.
I need not inform the
House that this is a matter of great difficulty to deal with; for not only has one
to see that there is due regard to each
particular case which you may be disposed
to take practically in hand, not only have
you to see that there is legal evidence to
justify action, but you have to see that
there is legal evidence coming from those
whom a Ministry is justified in dragging
before the public. I need scarcely saythe honorable and learned member for
South Bourke, who was himself a
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Minister, will be aware of the factthat a Minister must often get information from persons whom he is bound
to protect,. that he is bound to place
himself between the public and them, and
act upon his own responsibility. He is
bound to take the whole responsibility of
his conduct, and be answerable to this
House for any error, if error be committed,
but not to drag forward others, and throw
on them a responsibility which he really
ought to bear himself. There is that difficulty in dealing with particular cases.
Mr. GILLIES.-A wrong doctrine altogether.
Mr. WRIXON.-It is one which has
been recognised by the highest authorities
in the House of Commons. I say that a
Minister is bound to act upon his own responsibility, and of course he is answerable
to this House. But the difficulty to which
I have referred was not the only one in
which we were placed. In one instance,
where I was able to clear1y ascertain the
existence of this abuse, the gentleman, to
whom I wrote on the subject, returned me
for answer the statement that it was perfectly true he did take fees for witnesses'
declarations and attesting different documents under certain Acts. He assured me
at the same time that it had never occurred
to him-it had never been suggested to
him-that there was anything wrong or
reprehensible in that practice. He was, I
may say, a justice of not very long standing,
and a man quite unknown to fame and fortune, whom the Government could have no
hesitation in dealing with if they saw the
way. I need not assure the House that, on
recei ving his letter, I did not rest satisfied
merely with his assertion. I inquired
further with regard to that particular
gentleman, and, after the most careful inquiry I could make, I was perfectly satisfied
of the truth of his assertion-perfectly
satisfied that he was not aware that he was
committing a wrong. He had been led
into the practice by seeing others adopt the
same course; and, as he remarked, if it
was right in one case, it could not be wrong
in others. With every desire, with every
anxiety, to deal with t.hat particular gentleman-there was no possible reason why
he should not have been dealt with, if it
were just to deal with hi01-1 was forced to
the conclusion that in his particular case he
really ought not to be made an example of
for a practice which had to a certain and
limited extent obtained, and which he had
innocently fallen into. Well, there was a
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preliminary difficulty in the way of carrying out any reproof or condemnation,
because not only might there be others in
the position of that gentleman, but others
might give the same answer, and say" We really had no notion that the practice
was wrong; we had no notion that the
thing was reprehensible; if we had had, ~e
certainly would not have persisted in the
practice." Therefore it was really necessary, in the first place, in effecting any
thorough or complete reform, such as the
Government hoped to carry out, to bring
home notice clearly to every gentleman
holding the commission of the peace that
such practices were objectionable, and
should not be allowed to exist. That
ground alone, in my judgment, made this
circular (which has been spoken of as a
mistake) a necessity, if any real reform
was to be effected. But there was another
object which I hoped to accomplish, and
still hope to accomplish, by the circular.
Other abuses, one of which is mentioned
in the circular, though prevailing to a
very limited extent, must also be dealt
with in any scheme of reform that may be
taken in hand. I refer to the abuse which
has grown up in conn ex ion with justices
of the peace attending the watch-house.
I can conceive no way of dealing more
effectually with such an abuse-1 can
perceive no more corpplete or apt means
of meeting it-than appealing to the justices in each district to frown it down and
put a stop to it by means easy to be suggested by the justices themselves if they
really desire to take the work in hand.
Mr. DYTE.-Put a stop to what?
Mr. WRIXON.-To the abuse I have
glanced at.
Ml". DYTE.-Which one?
Mr. WR1XON.-Any one, and all of
them. I think it is a matter far more, or
quite as much, for the justices themselves
as for the Government. It is a work
which they can more effectually carry out,
for it is a matter to a great extent-or
may be made so-within their own observation. By arrangements which t.hey can
make for dealing with and distributing
their judicial duties, the justices themselves can deal with such abuses much
more completely and effectually than can
any Minister sitting in Collins-street, and
necessarily of limited means of observation.
I may say, for example, tbat this bas been
effectually done in one instance. A practice had grown up at Ballarat, which certainly was highly objectionable, of justices
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attending the watch-house and dealing
with very serious cases, which should
properly have been dealt with ill open
court. A room in a watch-house can
scarcely be called an open court; and yet,
under these circumstances, very heavy
punishments, as much as twelve months'
imprisonment, and I believe two years'
imprisonment, have often been inflicted.
Mr. DYTE.-Not often; in one instance.
Mr. WRIXON.-I assure the honorable
member that it has been more frequently
done.
Mr. DYTE.-In one instance, and by
an officer of the Government.
Mr. WRIXON.-I think more frequently than that. At any rate, the
practice obtained at Ballarat of justices
attending the watch-house, and dealing
with important criminal cases in a little
room, with often no one present but the
police constable and the witnesses. I think
that was an abuse, and a serious one, which
the Government were bound to attack, and
bound to put a stop to. It is, however, a
practice which a Government are not at
all so competent to put down effectually
as the justices themselves; and I am
glad to say that the great body of the
justices at Ballarat have cordially accepted
the duty, and this abuse is now put an end
to. This secret court is now no longer
held, but justice is openly and satisfactorily
administered in public court each day.
This is merely an illustration of how, I
think, the justices could assist the Government in these matters. Again, we have
heard complaints at different times of what
are called "packed" b!3nches. I need not
say that that is a matter essentially within
the scope of the justices themselves. They
can appoint certain magistrates to sit on a
particular day, and can put an en,d to such
an abuse more effectually than any Minister can. These are reforms which it
was hoped would be accomplished, and
which, I believe, will be accomplished by
the circular.
Mr. DYTE.-There is nothing about
them in the circular.
Mr. WRIXON.-The honorable member knows perfectly well that it was to
cope with such abuses that the circular
was issued, and I believe that its object
will be reciprocated by the justices
thr~ughout the country.
,
Mr. DYTE.-No; there was a separate
circular sent.
Mr. WRIXON.-I am aware that I
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addressed the justices of Ballarat particularly. I cite this as an illustration that all
such abuses as justices attending a private
court in the watch-house, or packing the
bench on particular occasions, are matters
which the justices themselves can deal
with more effectually than a Minister can,
and that a Minister is entitled to appeal
to the justices to put a stpp to those abuses.
I believe that if the justices, as a body,
displayed the same indignation against these
abuses as the justices who have complained
of this circular have displayed about it,
the abuses could not last much longer. I
believe that I was fully entitled to have
the assistance of the justices in putting a
stop to the abuses pointed at in the circular. It is perfectly true that if the
wording of the circul~r be wrong, if it
conveys, as the honorable and learned member for South Bourke has stated it does,
an imputation against ,all the justices-if
it does more than I meant it to do-it is
open to censure; but I can only say that
nothing could more clearly express than
the circular does that the abuse was one
very limited in its operation, and that the
justices generally were appealed to, for
their assistance to put a, stop to the abuse.
Some time ago there was a notice issued
by a Government about the abuse of packing a bench of magistrates, which was in
these terms : "The attention of the Government having
also been called to cases in which magistrates
have interfered in matters connected with licensing and other business of a purely local character in districts with which they are unconnected,
it is further notified that the Government regards
this practice with the strongest disapprobation,
and that in future, if any magistrate be guilty of
such interference, his name shall be removed
from the commission of the peace."
Now this circular may be open to the
objection which is urged against the circular issued by the present Government,
because it is general in its terms-it
makes no exception.
An HONORABLE MEl\fBER.-What is the
date of it?
Mr. WRIXON.-It is dated the 9th of
May, 1861. .I say th~~ this circular is
open to the censure which has been advanced,against the one I issued, because it
contains a general charge, with(;mt making
any exception. But I appeal to the fairness of honorable members, as I have
already appealed to the fairness, of the
justices-which app~al has been. h~artily
responded to-wh,ether they can read the
circular now complained of, and say that
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it does not expressly exonerate the great
body of the magistrates, and only point at
the abuses as existing amongst a few? The
circular may be sneered at as a sermonizing lecture, but I venture to say that no
use of the English language could have
been adopted which would have expressed
more clearly than the circular does what
I have just said, namely, that the great
body of the justices were expressly vindicated, and were appealed to for the
purpose of asking them to give their cooperation to check the abuses referred to,
which co-operation I think the Government were entitled to receive. I hope
that this statement will be .satisfactory
to the honorable and learned member for
South Bourke and to the House, because
we are bound to persist in and to carry
out the movement which we have commenced. Nothing could have been further
from me than to take any such step as the
honorable and learned member assumes
has been taken, and nothing, I think, could
be more unjustifiable than to place such
a construction on the circular. I may add
that not only do the justices generally
exhibit no sympathy with this agitation,
but even of the few justices who took part
in it at the beginning the immense majority
have shown, by their subsequent conduct,
that they are satisfied. I could not give
a better proof than by mentioning that
at the first meeting held in Melbourne
seventy justices were present, and the
second meeting was only attended by
twel ve. The first letter from Ballarat
was signed by nineteen justices, and the
second letter was, I think, signed by only
eight or nine.
Mr. DYTE.-Only by one.
Mr. WRIXON.-The honorable member is quite right. The second letter was
signed by one justice, but I think thet'e
were only eight or nine present at the
meeting at which it was agreed to. When
we recollect that the justices of the Melbourne general sessions district number
some 336, and those for the Ballarat district number about 97, I think that when we
find there are only twelve in one district,
and only eight or nine in the other, still
appearing not to be satisfied, I am justified
in drawing the conclusion that the overwhelming majority of the justices entirely
repudiate the agitation which has been got
up, and that the Government are entitled
to look for the full support of thejustices in
the effort which they will endeavour to
carry through to a completion.
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Mr. V ALE.-Mr. Speaker, the Solicitor-General has endeavoured to make out,
and I have no doubt that he thinks he has
made out, a clear case of justification for
the issue of this circular. The honorable
and learned gentleman starts by telling us
that in this agitation only two hundred
magistrates, or thereabouts, have taken
part; but, if he goes through the roll, he
will be compelled to acknowledge that the
magistrates who have taken part in this
so-called agitation, are the magistrates
who usually do the business in the courts
of the districts in which they reside, and
that those who have abstained from the
agitation are those who do not take any
prominent or continuous part in the business of those courts. Supposing the Solicitor-General has stated all that has transpired in connexioll with the information
conveyed to him relating to this question
which led up to the circular, I think this
House and. the magistracy have some reason
for complaint. I will take a case, which
may to some extent anticipate the facts
which will be divulged by the papers called
for by the motion, if those papers are full
and complete. A certain Act of Parliament requires that a certain deed shall
have each of its signatures attested by a
magistrate. A firm of solicitors, who ought
to know the law, and who, if guilty of a
breach of the law, ought to suffer for their
misconduct, take an unpaid magistrate of
Ballarat, in a hired trap, round to various
shareholders for the purpose of attesting
signatures, and compensate him for the
work. That, I suppose, is one of the cases
referred to by the Solicitor-General. Now
I hold such a transaction to be disgraceful
and discreditable; and I say that, if the
unpaid magistrate concerned in it pleaded
ignorance in excuse, the confession of ignorance should be taken as proof of his unfitness for the position of magistrate, and
should lead to his instantaneous removal
from the bench. I pay no attention to the
statement of the Solicitor-General that the
individual-I believe the individual which
I have in my eye is the same that he has
in his eye-is unknown to fame.
Mr. WRIXON.-It is not the same,
The honorable member has mentioned one
case, and I another.
Mr. V ALE.-There are certain persons
who deal" wholesale, retail, and for exportation." J have been mentioning the
wholesale transaction which put some 60s.
into a magistrate's pocket-not a case of a
single declaration by an unfortunate school-
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master, for which Is. was paid. The Solicitor-General states that the individual to
whom he referred was an indi vidual unknown to fame. The individual I have in
my eye is unknown to fame-so utterly
unknown to fame, that everybody was
perfectly astonished when he became a
J.P. The Solicitor-General says that he
is open to receive information, and that he
holds himself responsible for the action
which he may take on that information.
But it appears that the honorable and
learned gentleman did not take upon himself the responsibility of removing from the
bench the man already referred to who
pleaded ignorance in excuse for what he
had done-a plea which, whether true or
false, showed how wholly unfit he was
for a seat on the bench. I admit that the
Solicitor-General is justified in refusing
to disclose the name of a private citizen
who gives information for the public good,
but if the person who gives the information is a paid officer of the State, that
person is bound to come to the front,
and, whatever may be his status in the
public service, assume the responsibility of
his position. If any member of the public
service, in the exercise of his duty, comes
into possession of certain facts, which a
Minister, in the interests of the State,
must use, he is bound to assume the responsibility of the information which he
imparts. Well it appears that at least one
person has been found guilty of taking
shillings, and not appropriating them to
what is usually known as charity, except
that form of charity which begins at home;
and I say that such an individual should
be sent adrift at once. I am not going
to discuss the wisdom of advising the
bench as to what they should do, though
I think it a very unsatisfactory thing to
ask a bench to retain in their midst one
who has been guilty either of the ignorance
which disqualifies, or the meanness and
falsehood which should disqualify him for
the office of magistrate. Had one individual of the kind been summarily dealt
with, and sent about his business, that
would have been far better than to allow
the charge to fasten itself upon an entire
body by means of a notice published in
the Government Gazette. I am not about
to find fault with that notice, as a mere
matter of sermon, though I might object
to State aid to religion being re-established
by converting the Gazette into an organ
for sermons. The sermon I refer to may
be of the highest class, but I think it
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would have been better if, before the
sermon, we had had a little practical
religion in the shape of punishment on the
delinquents. Some one has been guilty
of that which all acknowledge to be the
gravest fault in a magistrate-an utter
disq ualification for the satisfactory performance of the duties of his positionand it is only right that the delinquent
should be punished. That would meet the
case. I don't think anyone member of
the Ministry would deliberately declare
that any person who has taken these
shillings, and appropriated them to his
own use, should be allowed to retain a
Therefore I
position on the bench.
hope the Government will see their way
to make an example of those who have
abused the public trust placed in their
hands. Were this done, I believe the
agitation which has arisen, in which I
have taken no part, although a magistrate
by virtue of another position-a fact to
which it appears no attention was pai~,
because I never received a circularwould quickly subside, public feeling would
be vindicated, and magistrates generally
would see that, if anything of a like derogatory character came within their
knowledge, a fair and reasonable course
would be open to them-they would feel
that they had only to make representations
to the Government to effectually prevent
snch practices in the future.
The SPEAKER.-Do I understand the
honorable member for South Bourke to
withdraw the motion?
Mr. G. PATON SMITH.-Notat this
stage.
Mr. DYTE.-I beg to propose the adjournment of' the debate, and, lest I may
be precluded from speaking again, I will
now take the opportunity of replying to
some of the remarks made by the SolicitorGeneral, and more especially those having
reference to Ballarat. So far as the magistrates of Ballarat are concerned, there
is but one feeling with regard to this
circular, and that is that it casts a slur
on every magistrate who has ever performed judicial duty in that district. With
respect to the supposed abuse of clearing
the lock-up, that arrangement was entered
into by me when I occupied the position
of chairman of the borough of Ballarat
East, in order that accommodation might
be given to the Government, and one
police magistrate on Ballarat dispensed
with. Magistrates have been in the habit
of attending the lock-rip, at great incon-
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venience to themselves, for the purpose of
disposing of the drunken cases, and only
on one occasion has a case of serious importance-that already alluded to-been
dealt with there, and that was by a gentleman holding a high position in the Government service. Now what I complain
of is that the circular alluded to by the
Solicitor-General was forwarded Dot to
the magistrates. but to the superintendent
of police, who thereupon issued his
mandate that no more cases should be
heard in the lock-up. The ostensible
reason for the change was that the Government thought it more convenient for
the magistrates generally that the cases
should be heard in open court, but the
court is no more open than the other place;
and the only difference appears to be that
whereas prisoners are now paraded through
the streets, under the old plan they were
removed from one apartment to another
and there dealt with. I submit that, if
such a state of things does exist as that
dwelt upon by the Solicitor-General, it
would be only fair that the honorable and
learned gentleman should disclose the name
of the person to whom he alludes. If this
is not done, how is anything like esp'J'it
de corps among the magisterial body to be
maintained? If 'a magistrate has been
guilty of the things referred to, the most
satisfactory course for the Solicitor-General to have taken would have been to allow
that gentleman to place his resignation in
the hands of the Government. The evil
complained of would then have been remedied. For my own part, I am not at
all satisfied with the explanation given by
the Solicitor-General. If only 220 magistrates have already expressed their dissatisfaction in 'connexion with these proceedings, I think the observations of the
Solicitor-General to-night will lead many
more to do so. The feeling on Ballarat
on the subject is very marked. The honorable and learned gentleman referred to
the number of magistrates for the Ballarat
district who had expressed themselves
with regard to his circular. But considering the difficulty of collecting the
Ballarat magistrates at one time and place,
the recent meeting might be regarded as
large and influential. Scarcely one of the
elder magistrat~8 was absent, and but one
feeling seemed to animate the meeting.
If the Solicitor··General refuses to place
the House in possession of the information
by or through' which this circular or
series of circulars was issued, probably he
...Yr. Dyte. '
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will have no objection to name the magistrate who has been guilty of the acts set
forth, and remove him from the position
he holds. By that means, the stain now
attaching to the general body of magistrates might be removed. I believe this
is the first time that such a circular has
been sent round to magistrates, and published in the Government Gazette. The
first knowledge which some magistrates
acquired of the circular was by its publication in a newspaper two or three days
prior to its appearance in the Government
Gazette.
Mr. WRIXON.-I am very sorry that
occurred.
Mr. DYTE.-Sorrow may be expressed
here, but that does not repair the iujury.
Mr. MACPHERSON.-Probably the
first man who recei ved the circular caused
its publication.
Mr. DYTE.-Circulars of that kind, I
presume, are printed at the same time and
posted at the same time.
Mr. CUNNINGHAM.-But they are
not all received at the same time.
Mr. DYTE. - Perhaps the honorable
member is one of the privileged few who
either received no circular at all or received·
it prior to its publication in the Gazette.
And here allow me to state that among
the magistrates referred to by the SolicitorGeneral are included a large proportion of
those who never received the circular at
all. In addition to the gentlemen who are
justices of the peace by virtue of their
having held, at some time, the position of
responsible advisers of the CrOWD, there
are the mayors of boroughs and the chairmen of road boards and shire councils
who received no circular at all. I believe
there is some truth in the statement that
medical gentlemen in Melbourne, in the
commission of the peace, have refused to
go to the lock-up to bailout prisoners
unless they received fees as though they
were attending patients. If these gentlemen are known to the Solicitor-General,
I don't think he can take a better stand
than by declaring them unfit for the official
position whic4 they occupy. I believe
that a great deal of the stigma cast upon
this House, from time to time, by the
public press has been owing to members
themselves-to members trying to reduce
or traduce the character of brother members-in consequence of which a seat in
Parliament, instead of being an honour
and credit, has come to be looked upon as·a
by-word and a disgrace. Therefore I think
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the action of these two hundred magistrates to whom the Rolicitor-General has
referred-and I confess I am one of' themis to be commended, because it shows that
they are jealous of' their character. Jt is
aU very well for the Solicitor-General to
take up the position-" Oh ! I did not allude
to you"; but the honorable and learned
gentleman should recollect that reputable
men ought not to be expected to associate
with men open to the imputations which
have been referred to, nor should they be
expected to act as detectives on their
brother magistrates. I am sorry to say
that I was better satisfied 'before I heard
the Solicitor-General's explanation, this
evening, than I am now. I am sure the
explanation will not be satisfactory to
many up-country justices. The honorable
member for Collingwood (Mr. Vale) has
dwelt on the proceedings of a firm of
solicitors on Ballarat, in which a justice of
the peace was concerned. The SolicitorGeneral must have known to whom the
honorable member for Collingwood referred, because he said he alluded to somebody else. But if these things exist, I say
it is the duty of the Solicitor-General to
purge the bench of such persons. I know
for a fact that some magistrates on Ballarat have refused to perform judicial duty
of any description from the day that the
Solicitor-General's circular was issued.
The performance of the duties of magistrate occupies a considerable amount of
time, and the duties are not altogether of
the most pleasant character; and it will
be difficult to induce gentlemen to act as
magistrates if they are to be held up to
odium because of the improper practices
of n few individuals. Therefore, if the
Solicitor-General has at his command the
means by which he can remove this stigma,
it is his bounuen duty to do so.
Mr. CUNNINGHAM.-In answer to
the remarks of the honorable member for
Ballarat East (Mr. Dyte), I beg to say
that there is a gentleman present who, by
his own mouth, acknowledged to me that
he was reprehensible for the very act he has
now decried. I would ask the honorable
member if for a little venial offence of this
character, done very likely inadvertently,
8 person should be dragged before the
public gaze? I should not wish to do
such a thing. No doubt what the honorable
gentleman told me was the honest truth.
I believe that what he did was done with
the very best intentions. He diu it for a
charitable purpose; but is not that the
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.very thing which the Solicitor-General
reprobates?
Mr. G. PATON SMITH.-No.
Mr. CUNNINGHAM.-It is one of
the things, and I have no doubt that, if
allowed, it would lead to very bad practices., I think it ill-becomes an honorable
member, who talks in this strain, and has
done the very thing himself, to get up and
denounce it.
The motion for the adjournment of the
debate was negatived without a division.
Mr. LONGMORE.-According to the
Solicitor-General, the meaning of the
circular is that he desired the co-operation of the magistrates to put down
certain abuses. Why the circular might
have been written this way-Ie Gentlemen,
say there are a dozen of you, one of you
has been guilty of malpractices; now all
of you go, and don't do it again." That
is the plain simple meaning of the letters,
and there is no getting over the fact by
any glozing whatever. I say that now
that the Solictor-General has brought the
matter out, even though he considers the
offence one of the most venial character,
he should purge the magistracy of the
individual who has been guilty of it.
The honorable and learned gentleman
may do this in the mil<lest way possiblehe may ask the individual to resign-but
he has no right to charge the individual's
crime upon those who were never guilty
of such an act. And yet in his circular
he' has clearly and distinctly done so.
Therefore, it is his duty now to make the
amende honorable to those gentlemen who
have not been guilty of such practices,
by erasing those who have from the roll
of magistrates. A matter of notoriety in
Melbourne has been mentioned here this
evening; and I have heard it spoken of as
a thing which should not exist. It is the
case of a medical gentleman in the commission of the peace who will not go to
the lock-up to release prisoners unless he
goes professionally. If he can unite professional and magisterial services he is
willing to go, but not otherwise. If that
be a fact, the Solicitor-General must have
heard of it; and what position does the
honorable and learned gentleman place
himself in by allowing that individual to
remain on the bench? The individual is
not a man unknown to fame. Is that the
reason why the Solicitor-General has taken
The
no action with regard to him?
magistracy of the colony, who administer
the laws gratuitously, should not be
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insulted on account of any black sheep at
Ballarat, Melbourne, or elsewhere. The
Solicitor-General should nct boldly in the
matter, and the country would commend
him for doing so. Notwithstanding all
that the honorable and learned gentleman
has said, there is but one feeling among
the unpaid magis~racy) and that is a feeling of disgust that they should be charged
with the errors which have been committed by a few. The Solicitor-General
has received some of his letters back again.
Honorable members may clearly understand the feelings of gentlemen when they
indignantly return these ,letters to the
Solicitor-General, who, by a stroke of the
pen, can unmake magistrates. I think
the Solicitor-General occupies a very undignified position through not having dismissed the culpable magistrates in the first
instance. But it is never too late to mend.
And I would recommend the honorable
and learned gentleman to go back to the
position which he o·ccupied before he sent
out the circulars, and deal with the magistrates whom he knows to have been guilty
of a breach of the law, of a breach of
judicial etiquette, or whatever the offence
may be. I cannot look upon the circular
as any other than an insult. I don't think
the Solicitor-General would address the
large body of magistrates-who, take them
for all in all, are a very superior class of
men-with the intention of gratuitously
insulting them; but the Solicitor-General
must know that there is a feeling in the
colony that that large body of highly
respectable men has been insulted by the
circular which has been sent out, as it
appears, in driblets-one day a few to
one lot of magistrates, and another day a
few to another lot. The way in which the
thing was done was calculated to lower
the self-respect of these gentlemen. Now
would it not be wise, at this stage, to go
fairly into the subject, and dismiss those
who have erred? Let it be known who
has committed the wrong. If this be not
done, the delinquents are shielded at the
cost of every magistrate on the bench. I tis
the duty of the Solicitor-General to remove
from the roll those who have been guilty of
malpractices, and to inform those who, in
his opinion, have erred innocently, that it
will be well for them not to do the same
thing again. Under any circumstances, I
think the circular should be withdrawn.'
I believe that would be a dignified course
for the Solicitor-General to take-a course
that would make him right before the
Mr. Longmore.
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colony. My first feeling when I read the
circulal' was that it was a document which
should never have heen sent to a gentleman
whose honour is unimpeached-to a man
of integrity, who prides himself upon having kept his private character stainless.
Why should snch a man be asked (0 share
in the blame attaching to the person guilty
of the wrong? Why should a respectable
man, who gives his time and labour to
magisterial duty, be asked by the SolicitorGeneral to share in the stigma-attaching
to only two or three in a body of twelve
hundred-of taking bribes? I think it is
high time for the Solicitor-General to undo
the mischief he has done.
Mr. G. PATON SMITH.-It appears
to me that the Solicitor·,General has made
matters infinitely worse by his effort to
explain the circular which he thought
proper to issue to the magistracy. The
honorable and learn.ed gentleman has
sought to draw a comparison between
himself and me regarding this question.
There is this difference between us. Perhaps I was indiscreet before I came into
office, but I endeavoured to be discreet
afterwards. The honorable and learned
gentleman was singularly indiscreet before
he came into office, and he has been exceedingly indiscreet since. That, to my mind,
is a fundamental distinction between the
Solicitor-General and myself. I will add
that I don't know that a Minister is at all
assisted when explaining his conduct in this
House, by pointing out the short-comings
of other honorable members; and I don't
think the Solicitor-General will at all help
his position with regard to the magistracy,
by pointing out acts on my part of a
totally different character. Now, in my
opinion, and I believe in the opinion of
this House, the honorable and learned
member has utterly failed to justify the
circular which lie thought proper to issue.
I venture to tell the Solicitor-General that
there is no objection whatsoever in law to
the taking of a fee for a voluntary declaration. I don't wish to deal with the
appropriation of the fee, although the
honorable member for South Grant (Mr.
Cunningham) appeared remarkably eager
to fasten on the honorable member for Ballarat East a charge of taking a fee and
giving it in charity. But the Evidence
Act points out that a justice of the peace
may take the same fee for a voluntary
declaration that a commissioner may receive for taking an affidavit. What, then,
becomes of this amazing outcry against the
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great body of magiRtrates, because a magistrate at Blackwood, or elsewhere, has
been in the habit of taking a shilling for a
voluntary declaration? The 37th section
of the Evidence Act says that" Any justice, notary public, or other officer
now by law authorized to administer an oath,
may take and receive the declaration of any person voluntarily making the same before him, in
the form of the 5th schedule to this Act annexed."

And the following section provides that" Whenever any declaration shall be made and
subscribed by any person, under or in pursuance
of the provisions of this Act, such fee as would
have been due and payable on the taking or
making any legal oath or affidavit shall be in
like manner due and payable upon making and
subscribing such declaration."

Now is it for receiving one shilling for
the trouble of taking a declaration that
the Solicitor-General complains? Is that
the extent of the wrong-doing? As far as
we can ascertain, this circular or letter addressed to every justice in the colony, save
and except Executive Councillors, was
caused by some obscure justice, unknown
to fame, taking a shilling for a declaration.
But now the Solicitor-General, getting on
the high moral stool, talks about all the
abuses to which the magistracy are obnoxious. He tells us that there have been such
cases as packing benches. With exceeding
adroitness he passes from the charges made
in the circular to denounce practices which
may be reprehensible or otherwise. He
says the practice of magistrates going to
the lock-up for the purpose of releasing
prisoners is reprehensible. But, where
petty session courts sit only on certain days,
how are drunkards to be released on
holidays and other days except by magistrates going to the lock-up? I never
heard the practice was reprehensible until
80 pronounced by the Solicitor-General.
I think the Solicitor-General was exceedingly disingenuous in his vindication of
his circular to this House, because, whether
intentionally or not, he must have led the
House to believe that the circular only
referred to the practice of magistrates
going to the lock-up for the purpose of
releasing prisoners. But the circular does
not contain a single word condemnatory of
the practice of releasing prisoners from the
lock-up. And, as to the taking of payment
for the release of prisoners from the lockup, the Solicitor-General did not venture
to give a single illustration, or to say that
the charge was j ust.ified by a single circumstance within his knowledge. This is
what the circular says : VOL. XI.-K
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"I am directed by the Solicitor· General to
state that it has come under the notice of the
Government that some gentlemen holding the
position of honorary justices have been in the
habit of taking payment for the discharge by
them of certain judicial or ministerial duties;
as, for example, attending at the watch-house to
bail out prisoners."

Mr. V ALE here called attention to the
fact that there was not a quorum present.
In the absence of a quorum, the House
was counted out, at seventeen minutes to
seven o'clock.

LEGISLATIVE COUNCIL.
Tuesday, ·November 15, 1870.
Western Province Election-Insolvency Re~urns-Arrnnge·
menta for Reporting-Privileges of Parliament BillInsolvency r.a.w Amendment Bill.

The PRESIDENT took the chair at
twenty-four minutes past four o'clock p.m.,
and read the prayer.
WESTERN PROVINCE ELECTION.
The PRESIDENT announced that an
informality had occurred in sending in
the resignation of Mr. S. G. Henty of
his seat as representative of the Western
Province. That resignation, instead of
having been addressed to his Excellency
the Governor, as it should have been, was
adaressed to the President. It had, therefore, been retul'l1ed to Mr. Henty, with a
request that he would forward it in the
proper course. The only inconvenience
that would arise from this error was a
trifling delay.
INSOLVENCY RETURNS.
The Hon. A. FRASER moved" That a return of all the amounts of unpaid
dividends and residues, in each estate, remaining
in the hands of each official assignee, from the
1st January, 1866, to the present date, and setting forth the amount of dividends paid in each
estate, be laid on the table of this House."

The Hon. T. T. A'BECKETT said that
he had no objection to the return asked
for being supplied, but he would not
uudertake to say that it would be ready
in time to be of service when honorable
members were considering the Insolvency
Bill.
The Hon. W. HIGHETT pointed out
that the new Bill provided that all unclaimed dividends should, after a certain
period of publication that they were receivable, be paid into the Treasury to the
account of the "Insolvency unclaimed.
Dividend Fund."
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for Reporting.

Mr. FRASER was aware of that fact, accurate reports, it was necessary that the
but still thought the return would be of reporters should be placed in a position
from which they could hear everything
great service to the House.
The HOll. J. F. STRACHAN thought that was said.
The Hon. A. FRASER thought it
they might expect to have the report by
about Christmas, and that if Mr. Fraser would be a great pity to remove the
wanted to retard the progress of the Bill, canopy, and as it was a handsome and,
he could not have pursued a course more as it were, national structure, he would
like to know what Mr. O'Shanassy prolikely to accomplish that object.
Mr. T. T. A'BECKETT pointed out posed to do with it when it was removed,
that the return now asked for was alto- so that it might not be entirely lost to
gether irrespective of the Bill which he sight. If the reporters were placed in
proposed to ask the House to take the the eastern gallery, he thought their
second reading of to-day, and the progress position would be as good without the
of which would not be interfered with by removal of the canopy as with it.
Mr. O'SHAN ASSY reminded the House
it for a single hour.
that the experiment had been tried once
The motion was then agreed to.
before, and the obstruction of the canopy
ARRANGEMENTS FOR REprevented the voice of the member addressPORTING.
ing the House reaching the gallery. He
The Hon. J. O'SHANASSY brought did not believe in the use of the strncture
up a report of the Standing Oruers Com- at all. The House of Commons had no
mittee, which recommended that provision such ornament, and legislative chambers
be made for the accommodation of the were supposed to be constructed less for
reporters of parliamentary debates in the ornament than for general convenience and
gallery at the east end of the Council- the despatch of public business. The prochamber, and that the ornamental structure ceedings of the House, and an accurate
behind the President's chair should be repOi't of them, should, in the estimation
removed for that purpose. The committee of the public, outweigh all considerations
had taken the opinion of the gentlemen as to ornamentation. The committee had
interested in the change, and it was found come to the conclusion, from the evidence
that if the reporters were placed at the before them, that the reporters were by no
western end of the chamber it would be means satisfied with the position they
too far away from the speakers, and if were placed in.
placed immediately behind them, they
The Hon. W. A. C. A'BECKETT rewould almost necessarily overhear the marked that even as a matter of taste,
private conversation connected with the apart from all other considerations, the
debates in progress, which invariably took structure should be removed. He believed
place between members. The committee, that if Mr. Ruskin had been a member of
considering the structure in question of less that House he would never have been
consequence than the securing of accurate satisfied until he accomplished that object.
reports, had recommended its removal.
If it was thought desirable to have a
The Hon. W. CAMPBELL regarded canopy at all, a small and elegant wooden
the structure as an ornament to the structure might be put up which would
Chamber that it would be very unwise to not interfere between the voice of the
remove, and it had cost a considerable speaker and the reporters.
sum of money. He could not understand
Mr. CAMPBELL did not think the
why the step was necessary, because the difficulty arose from the position in which
Hansard reports were most accurately the reporters were placed, so much as from
furnished. It was rather too much to the fact that the preEs attached less imexpect that they should pass a measure of portance to the debates which took place
this kind.
in that Chamber than to those in the
-The Hon. T. T. A'BECKETT suggested Legislative Assembly. He thought the
that perhaps the better course would be matter should be referred to the Parliafor an honorable member to move that the ment Buildings Committee.
report be -taken into consideration on a
The PRESIDENT reminded the House
future day.
that that committee was a joint committee
The Hon. H. M. MURPHY remarked of both Houses.
that, if honorable members really desired
The Hon. R. SIMSON objected to the
that the press should furnish full and removal of the structure; but~ if it was
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found necessary to remove the reporters
to that gallery, he would not oppose its
being curtailed in its dimensions.
The Hon. J. F. STRACHAN thought
the committee should have been prepared
to give the House some idea of what sort
of structure the present one would be
replaced by. If it was something neat,
and on a reduced scale, he would offer no
opposition. At the same time he could
scarcely recognise the necessity for a
change of the kind proposed, because, so
far as rIansard was concerned, he believed
it to be splendidly reported, and the other
reporters had equal facilities, which this
fact, in his opinion, showed were ample
for the purpose.
Mr. CAMPBELL thought, notwithstanding all that had been said, that there
was sufficient capacity in the House as it
was to secure accurate reports.
After some further discussion, the House
divided on the question that the report be
adoptedContents
8
Not-contents
9
Majority against the adop-} 1
tion of the report
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OF PARLIAMENT
BILL.
On the motion of the Hon. T. T.
a'BECKETT, the order of the day for
the second reading of this Bill was discharged from the notice paper.

PRIVILEGES

INSOLVENCY LAW AMENDMENT
BILL.
The Hon. T. T. A'BECKETT.-Mr.
President, in rising to move the second
reading of this Bill I will first of all
mention, for the information of honorable
me~hers, that I have had prepared for
distribution a summary or table, which
shows the clauses iu the present Bill
which carry out the principle of, though
not expressed in all cases in the same
terms as the clauses mentioned in the
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table, which are to be found in other Acts
and Bills. I believe that this summary
will be found very convenient as a reference
foi.- honorable members when the clauses
referred to in it come under consideration.
In moving the second reading of this Bill,
I assure the House that I fully realize the
responsibility which attaches to me in
doing so. I am sensible that any projected alteration in the insolvency laws of
this country involves considerations of the
deepest importance, for the reason that
those laws most immediately and materially
affect the commercial prosperity as well as
the moral character of our community. I
imagine it will not be disputed that there
are no laws which demand at the hands of
those who introduce them a greater amount
of care in their conception and construction than do those which apply to this
subject-a subject which deals with the
relations of debtor and creditor. Such
laws have to deal, under one and the same
system, with persons who require very
different treatment, for they ought to be,
in order to meet all the various requirements of cases upon which they will
operate, both punitive and protective;
protective to the honest and unfortunate
debtor, who has been overtaken by difficulties against which he was unable to
contend, and punitive in respect of the
dishonest and fraudulent debtor. The
gradations between these two classes are
indeed vast, and it is sometimes, as we all
know, very difficult to define where legitimate enteeprise ceases and reckless speculation commences, just as it is difficult
to fix, with any accuracy, the line of
conduct in an insolvent man, which, whilst
on the one hand it may be mistaken for
imprudence, may on the ot/.ler hand be
in reality the result of misfortunes which
have been altogether beyond his control.
The difficulty of dealing adequately and
effectually with this large question has
been felt by all legislators and in all times,
and commercial progress has not lessened
that difficulty, for I may say that in every
part of the world this has been so. Indeed
we need only look to the history of the
legislation that has taken place even in
the mother country as a proof of my assertion-a history which shows, beyond
mistake, how exceedingly difficult it has
been to frame a law that will prove satisfactory to the whole community, for the
whole community is directly or indirectly
interested or mixed up in the question.
Our own laws in l'elation to the question
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of insolvency have remained, it may be
said,' practically unamended ever since the
formation of this colony, at all events since
it has had the power confided to it of enacting its own laws. Nevertheless, during
its progress from infancy, its laws, as relates to this question, have been the snbject of continued complaint. From year
to year attempts have, no doubt, been made
to introduce an alteration and amendment
of the existing system; committees have
from time to time been appointed to inquire
into and report upon the law of insolvency,
and it will be in the recollection of honorable members that in 1860 a very valuable report was presented to, the Legislative Assembly by a committee before
whom were examined experienced persons
thoroughly competent to express an opinion
on the subject. The question has been
revived from year to year, but unhappily
the measures which have received the
sanction of one branch of the Legislature,
have failed to obtain the sallction of the
other; so that the two Cham bel's not being
at one on the question, practically nothing
has been done.. I have felt that, in dealing with the question of insolvency, this
House has always been placed at a great
disadvantage, notwithstanding that I think
it is a Chamber especially well qualified to
consider a measure of this character. It
is precisely one of those questions of
which it is not fairly to be expected that
those who are engaged in the ordinary
non-professional occupations of life can
give very minute attention, for they are
not lawyers. Honorable members sitting in
this House have much leisure for the consideration of such questions, and that leisure
admits of more careful attention being given
to it than it is likely to receive at the hands
of honorable members in another place.
It has happened that measures having for
their object the amendment of the laws
relating to insolvency, have passed through
the Legislative Assembly almost without
discussion; at all events without discussion
proportioned to the magnitude and importance of the subject involved. They
have been brought to this House just at
the end of the session, and have not been
sanctioned by this House most certainly,
for the good and substantial reason that
there was not proper time allowed for the
consideration that they deserved. Now
this Bill is introduced to us under very
different and, I think, more promising circumstances, and I am quite certain not
only that measures so brought forward
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will receive full consideration, but that I,
as the introducer of this measure and the
mover of its second reading, will receive
at the hands of the House every assistance
in its course through its various stages.
The principle of the Bill is that which I
enunciated a few moments ago: to punish
the dishonest and assist the honest debtor,
to facilitate the realization of estates, to
diminish the expense of doing so, and to
adinit, also, of arrangements being made
without going to the Insolvent Court,
unuer such circumstances as may appear
desirable to the creditors generally. I
ought, perhaps, as I go through the different clauses, to explain what alterations
are effected in the existing system rather
than make general observations on the
subject unconnected with the clauses by
which we propose to effect such changes.
I shall therefore take the different headings
of the Bill. Part 1 deals with the constitution of the court, and' that occupies
from clauses 6 to 20 both inclusive. The
present Insolvency Court is unsatisfactory
to all. There is no difference of opinion
on that point entertained by those who are
competent to form an opinion at ,all upon
the subject. It owes its peculiar constitution to the circumstances of the time
when it was brought into existencenamely, in the early days of the colony,
when the sparseness of its population and
its circumstances generally scarcely admitted of its having a separate jurisdiction
for this particular class of business. For
that reason it was made a branch of the
Supreme Court, which at that time was
presided over by one judge, who was quite
able to administer the justice of the colony.
The details of the insolvency business
were committed to a commissioner, who
was a mere officer of the court. The condition of the colony both commercially and
socially has so greatly altered since that
time, that it has made itself apparent that
it is not only exceedingly desirable but
most necessary that so important a part of
the law should be administered by a separate and independent court-independent
only so far as the ordinary business is
concerned, but of course with a power of
appeal to the Supreme Court. At present,
as honorable members are no doubt aware,
every sequestration must originate in the
Supreme Court, of which tribunal the commissioner is merely a subordinate officer,
and the suitors have to take their proceedings from one court to another under circumstances which very greatly increase the
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expense of the procedure. Now all the
delay which is entailed by this course works
most injuriously to the estate. I will not
weary the House by dwelling further on
these inconveniences, because they are universally admitted to exist and call for redress. The court that it is proposed to
construct under this measure, will be a court
of record, and it will possess all the powers
and perform all the functions of a court
of law and equity. It will deal with all
matters relating to insolvency, and will be
invested with the most comprehensive
powers, by which it will be enabled to
dispose completely and entirely of any of
those matters in connexion with insolvent
estates which are now dealt with by another
tribunal. It is also proposed to give the
court so to be created exclusive jurisdiction in matters in which the value of the
property involved in dispute does not
exceed £250. There is further power
given to regulate the practice and procedure of the court and to frame rules,
this duty being cast upon two of the
judges of the court with a law officer.
These rules will embrace a great number
of matters of very large importance, and
it is considered much better to deal with
them by rules in the way proposed, than
by the clauses of an Act of Parliament
which are inflexible, and cannot be varied
according to circumstances as they arise.
The power given to the judges to vary
the rules to meet those circumstances has
been found to operate most ad vantageously
to the suitors. There is a power of
appeal given in a clause which will hereafter come under separate discussion, so
that at this point I will content myself
with merely informing the House that such
a power is provided, without going into
detail respecting it. With reference to
Part 2, also, which relates to practice, I
shall not trouble honorable members with
going into detail as to the nature of those
clauses, because they will be considered
seriatim when the Bill is in committee.
I may say t.hat at present there are three
modes by which insolvent estates may be
dealt with; they are voluntary sequestration, compulsory sequestration, and assignment for the benefit of the creditors.
There is one part of the present Act
under which the realization of an estate
by assignment can be accomplished, and
that is proposed to be done away with
altogether; and instead of enabling persons to wind up their estates under that
system, another mode is proposed which
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is, in fact, an adaptation of the English
Bankruptcy Act to this colony. Honorable members will see, on reference to the
table which 1 had distributed at an earlier
part of the evening, that the clausel
relating to that part of the Bill are taken
from that source, and they will be in substitution of the mode at present in force
of assigning estates, a system which has
been found to work most unsatisfactorily
to all parties concerned. There is another
mode which is altogether new to this
colony, and the clauses providing for
which have been framed on the principle
of the English Bankruptcy Act, and that
is an arrangement by composition. There
are, I need not say, many circumstances
which lead a man into difficulty, and
prevent him from paying his debts in
full; and yet there may be a very
general desire to spare him the humiliation
of passing through the Insolvent Court.
Under this Bill a person so situated may
offer his creditors a composition which
will have the same effect, if accepted, as if
he had become bankrupt. The use of the
word "bankrupt" reminds me that our
system comprises two classes of insolvency
-the insolvency of men who are in trade,
and of those who are not in trade, in the
one case they are called bankrupts and. in
the latter insolvent debtors. In this Bill no
such verbal distinction is recognised, and
both classes are placed in the same category. Voluntary sequestration will be
effected in the same way as it is under the
present law. There will be no difference
in the way of proceeding in such cases,
except that instead of the insolvent having
to go to a judge of the Supreme Court,
and then be referred to the commissioner,
he will go at once to the judge of the Insolvent Court. The Insolvent Court, it is
proposed, shall be presided over by ajudge
in Melbourne, and there will be district
courts created by the Governor in Council,
of which the County Court judges will be
the judges. In every court there will be
what is termed a chief clerk, who will have
certain duties cast upon him, and amongst
others he will receive the petition of any
person desirous of sequestrating his estate
in the way pointed out by the Bill. It
has been questioned whether it is desirable to allow persons to voluntarily sequestrate their estates. There can be no
doubt that that power has been very much
abused by persons who have delayed surrendering their estates so long as anything
remains over which they can exercise
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control. That has no doubt been a great
abuse under the present system, and it is a
fact, too, that the creditor as a rule is very
reluctant to add to the loss he has already
sustained by incurring the expeme of endeavouring to punish the debtor who has
seq uestrated his estate and not gi veu anything to his creditors.
But t.here are
provisions in this measure which will, I
think, operate to prevent persons voluntarily sequestrating their estates unless
they have something substantial to give to
the creditors. There is a power given to
the commissioner to withhold the certificate
fi'om the insolvent unless he can pay lOs.
in the pound. Of course it is absolutely
necessary, however, that there should be a
power of vpluntary sequestration because
we have here provision for imprisoning
the man, and without that power he might
be incarcerated indefinitely. Now with
reference to compulsory sequestration, the
alterations in the present law which this
Bill proposes to effect, are such as will
very greatly facilita.te that process. There
are several new acts which constitute bankruptcy. The acts of insolvency,. as they
are called in this country, upon which
a man may be compelled to sequestrate
his estate, are found in practice not to
be sufficiently comprehensive to enable a
creditor to arrest a man whilst making
away with his property, and bring him
under the control of the court so speedily
as is desirable in the interests of the
creditors generally. To meet this want,
therefore, additional acts of bankruptcy
will be provided. One of those new acts
is the case in which a man shall what is
called "keep house," that is, deny himself
to his creditor. It has been oftentimes
pointed out, and been made a matter of
complaint, that a man may defeat his
creditors by keeping out of the way so
that they canoot reach him. To" keep
house" is an expresRion that may appear
rather strange, but it is perfectly well
understood by lawyers, and a great many
decisions might bo referred to to show
what meaning is attached to it in the law.
There is another act which is regarded as
an act of bankruptcy, and is a great improvement on the present system; and
that is, that a man may be called upon to
admit that he owes a debt on a debtor's
summons. That system has, for many
years, been in operation in England, and
seventeen years ago, in the old Legislative
Council, when I had not been very long
in the colony, and coming with the full
Ron. T. T. a' Beckett.
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experience on my mind of the operation
of the debtor's summons principle, I en·
deavoured to introduce it into this colony,
and succeeded in getting the Bill through
the second reading into committee, and
even up to the third reading. Honorable
members know how it was defeated at that
stage, and, at the last moment, owing to
the strong opposition by which it was
met; it was opposed, I am sorry to say,
by those who thought it would operate
unfa,vorably to them.
A very different
state of things exists now, and it is thought
that the time has arrived when the
debtor's summons principle may advan·
tageously be introduced into the insolvency
laws of the colony, and it is accordingly
embodied in the measure now before the
House. The clauses by which that prin.
ciple will be carried out will be con·
sidered in detail, and· that will be the
most convenient time for explaining how
a compulsory act of insolvency may be
accomplished. There is also a very important alteration in the working of the
law, which will, I think, exercise a most
salutary influence on the commercial relations of this colony. We know perfectly
well that men sometimes, under circum·
stances which render it absolutely im·
possible to prove t.hat it is done in order
to secure a fraudulent preference, allow
creditors to go on suing them until every
thing in the shape of assets is swept away
under an execution. I recollect, before I
left England, that it was a moot point
whether j t would not be desirable that the
very fact of an execution being issued
against a man's property should not of
itself be deemed and constitute an act of
bankruptcy. That principle is now engrafted on the English Act, and has been
adopted in this Bill, which says : " That execution issued against the debtor on
any legal process for the purpose of obtaining
payment of not less than £50 has been levied by
seizure."

That is part of clause 37, which defines
what are acts of insolvency. Of course a
man may find an execution in his house who
really and truly is perfectly solvent, and it
would be exceeding hard that he should
be deemed and treated as an insolvent on
account of that. To meet that difficulty
provision is made in these words, which
follow immediately upon those that I have
just quoted:" Unless such process be bonafide satisfied, by
payment or otherwise, within four days from the
seizure."
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So that, provis~on being thus made to meet rule is either discharged or made absolute.
such a case, if he fails to pay and a sale It may be that a rule is made under such
of the property is proceeded with, it will circumstances that it would be proper to
be an act of insolvency. The proviso then bring an action for malicious prosecution.
follows, in these words:The object which the framers of the mea"Provided a petition for sequestration be sure have had in view is to prevent the nepresented within twelve days from the seizure." cessity of bringing an action at law. After
The object of that is to prevent a sudden an estate is brought into court it will be
or secret disposal of the property-twelve administered under a very different system
days are to elapse between the time of from that which obtains at present. We
levying execution and the sale under it. all know that estates are now administered
The sheriff is to hold the property in his by the official assignees, and although
hands, and pay the proceeds over to the there is a power in the existing Act to
creditors if a petition for sequestration be appoint trade assignees, that power is
lodged within that time. There is also practically very seldom resorted to. Now
given by this Bill power to call upon a it is proposed by this Bill that the assignee
man to declare himself to be insolvent. shall only be the custodian of the estate
He mayor may not now consent to pre- until trustees are appointed. When these
sent a petition and file It declaration of trustees are appointed the functions of
insolvency, and he may say-" I want com- the assignees become extinct, and the
pulsory sequestration; I do not desire estate goes at once from the official asvoluntarily to sequestrate my estate, be- signee to the truRtees appointed by the
cause I think it will pay in full if you creditor, and from that moment the
will give me time, but if you insist upon trustees alone are the persons upon whom
the other course, it is your act and not is cast the responsibility of realizing the
mine; therefore I give you power to com- property. Very large powers of inspecpulsorily sequestrate my estate, and I tion and direction are given by this
leave it to you to act as you may think measure; and the clauses relating to this
best." But in compulsory sequestration portion of the Bill are taken from the
the course pursued differs, to some extent, English Bankruptcy Act. There is a
from that in voluntary sequestration. The power given to appoint a committee of
latter may be carried out by simply sur- inspection, which power mayor may not
rendering in any of the courts created be exercised, according to circumstances.
under this Bill, but if a creditor desires to The trustee has to follow the instructions
compel a man to sequestrate his estate, it of this committee of inspection; and the
can only be done by a petition to the Su- effect of all this will be to bring the trustee
preme Court, whence an order nisi would and the creditor into close relationship
be obtained which would protect the pro- with each other-they will, in fact, be in
perty until it was made absolute, and the constant communication with one another;
insolvent also has the opportunity of being and the creditors may Ol~ not as they think
heard and showing cause against the ap- fit appoint the committee of inspection.
plication. It is desirable, in many points Necessarily extensive powers are provided
of view, that there should be this distinc- for the trustees in their dealing with the
tion between the two modes of bringing estate, and every provision is made for
estates into the Insolvent Court. It would keeping up the machinery in connexion
be in the interest of the creditors that they with the trustees, so that I think, when
should always have a court to appeal to this portion of the measure comes to be
where they can administer the Act. If it considered clause by clause, it will be
were to be left to the ordinary Insolvent found that it is 'likely to be effective of
Courts throughout the country, it might the object for which it has been created.
be exceedingly difficult to find a judge Then comes the question of dealing with
who could sit and hear a case. But in property by the trustees; and in this
the case of compulsory sequestration under branch of the law there is proposed, under
the Bill, application can always be made this Bill, a very important alteration-an
to one of the judges of the Supreme Court alteration which has been made in the
in Melbourne, and the matter can be dis- Imperial Statute, and which has been enposed of without that delay which, in the grafted into the Bill now before the House.
interest of all parties, it is most desirable The alteration in question refers to
to prevent. There is a mode pointed out " property that has been settled by a man
here of dealing with such a case, and the upon his wife and family. We know by
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The HOll. J. F. STRACHAN.-There
will be great difficulty in procuring that
proof, insuperable difficulty.
Mr. T. T. A'BECKETT.-No doubt
there may be; but this portion of the
clause has been imported from the English
Act. We shall come presently to discuss
this and other kindred points in committee,
and I hope we shall then have the benefit
of the experience and intelligence of honorable members respecting them. I at
once declaro that I am not wedded to
every word or even every clause of this
measure. I believe it to be in the main excellent in its objects and in the probability
of their being carried out; but I shall be
only too glad to hear objections raised
from time to time, and that those objections
may be temperately and intelligently discussed, so that we may improve the Bill
in every case in which the House decides
that it is defective. N ow it is further
provided that twelve days must intervene
between the issuing of execution and the
levying of judgment, and making the result
of the execution exclusively available for
anyone creditor. With reference to the
proof of debts, that is a matter of machinery
which I do not think it desirable, at this
stage, to go into the details of, because
they will hereafter be discussed clause by
clause. Part 5 relates to the administration
of estates, the appointment and election of
assignees and trustees, the vesting and
realization of estates, proof of debts, and
distribution of estates. Then comes Part
6, relating to the insolvent, and here there
are some very important alterations. Great
powers of examination, in the first place,
are given, anu I have no doubt that honorable members will see t.hat this Bill, when
it becomes law, will prove very effective
in restraining and punishing. The court
"Any settlement of property, not being a may refuse to grant a certificate of discharge
settlement made before and in consideration of unless a dividend of ten shillings in the
marriage, or bona fide in pursuance of an antenuptial contract, or made in favour of a pur- pou nd be paid. Clause 134 is as follows:-

experience that creditors have very
frequently found themselves defeated in
their claims by post-nuptual settlements.
I apprehend that nobody can be found
who will say that there are not cases in
which a post-nuptual Rettlement is a wise,
provident, and commendable thing - a
thing to be respected and admired. The
. law, in this respect, has hitherto been that
any man who has made a settlement on
his wife amI family is secure to the extent
that the property so settled cannot be
availed by the creditors if he should afterwards become insolvent. That principle
is not to be regarded as a bad one,
but at the same time it will be obvious
that there are two very distinct sides
to the question, for it takes away from
a man-or at least it has a tendency to
do so-the care in carrying on his affairs
which he ought to exercise, because he
feels that he has, as it were, happen what
may, mac.1e his family safe. The principle
may be abused; it has been abused, and
no doubt would again be abused. At the
same time it has not been thought desirable under all the circumstances, and after
careful consideration of them, to do away
with that principle altogether. Therefore
this Bill declares that a settlement so made
can only be set aside for the benefit of the
creditors in the estate in cases where a
man has made it within two years of his
insolvency. It is belie,ed that if a man
can succeed in holding his ground for two
years after the settlement has been made,
it may safely be accepted as prima facie
evidence that he was conscientious in what
he did and justified in doing it. At the
same time I must inform the House that
power is retained to go back and inquire
into the circumstances of the settlement.
Clause 68 says-

chaser or incumbrancer in good faith and for
valuable consideration, or a settlement made on
or for the wife or children of the settlor of property which has accrued to the settlor after
ma.rriage in right uf his wife, shall, if the settlor
becomes insolvent within two years after the
date of such settlement, be void as against the
assignee or trustee of the insolvent estate under
this Act, and shall, if the settlor becomes insolvent at any subsequent time within ten years
after the date of such settlement, unless the
parties claiming under such settlement can
prove that the settlor was at the time of making
the settlement able to pay all his debts without
the aid of the property comprised in such
settlement, be void against such assignee or
trustee."
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" Such certificate shall not be granted unless
it is proved to the court that a dividend of not
less than ten shillings in the pound has been 01'
will be paid out of the insolvent estate, or might
have been or might be paid, except through the
negligence or fraud of the assignee or trustee;
but the court may dispense with this condition
or modify the same by reducing the required
dividend, if the insolvent shall prove to its satisfaction that the failure to pay ten shillings in
the pound has arisen from circumstances for
which the insolvent cannot justly be held responsible."

There is also a large power given to the
commissioner by this Bill to deal wif:l
cases that are now entirely beyond his
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reach, and which ought to be dealt with
severely. For example, if a man wilfully
delays putting his estate into court in order
to benefit or assist one or more of' his creditors to the disadvantage or loss of the
others, the certificate may not only be
refused, but the insolvent may in addition
be sentenced to imprisonment with or
without hard labour for a period not exceeding a year. That is a power which
does away with trial by jury in such cases,
because the judge is in fact both judge and
jury, and he has to deal with the case as it
presents itself to his mind. For myself I
cannot imagine a much better tribunal to
go to, because the costs of prosecution
have been so great, the production of the
necessary evidence so difficult and expensive, that creditors have hitherto been often
deterred from instituting prosecutions
against fraudulent debtors; but under this
Bill the judge has the power of dealing
with each case in accordance with the
facts as they come before him; he has the
opportunity of observing and drawing his
conclusions from the demeanour of the
insolvent, and there are a number of circumstances that he ha.s cognizance of,
which it would be difficult to present
before any other tribunal. Then in clause
136 there is a series of offences set out for
which the judge may suspend certificates,
and punish the insolvents, committing them
to prison for periods not exceeding six
months. Again, the court has power to
grant a conditional certificate in a case
where a man may have property, or he
may have a salary or a pension, 01' some
other means of livelihood over and above
what may be absolutely necessary for his
expenditure in the position that he has a
right to occupy, having reference to his
immediate circumstances-he may be in
the enjoyment of some such property
which may be fairly set apart for the purpose of giving something to his creditors.
A man, for example, may be entitled in
right of his wife to money. Some men
have wives who have money settled on
them, but of which they have the practical
use. The court may say, "It is only fair
that you should"The Hon. R. S. ANDERSON.-Take
the wife's money to pay his creditors?
Mr. T. T. A'BECKETT.-No, not precisely take the wife's money to pay his
creditors with. No doubt it is practically
very hard that it should be so, but theoretically it is so. Every case must stand and
be judged on its merits, but I thiI~k it is,
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on the whole, a very valuable provision;
and it must not be forgotten that there is
a power of appeal, and the power thus given
the judge will exercise without abuse, and
not vexatiously. I hope it is a provision
which will receive the support not only of
honorable members in this Chamber but of
those in the other branch of the Legislature.
Then again It man sometimes refrains from
presenting himself to obtain his certificate,
and that tact brings him into a position in
which he can receive the sentence of the
court. Conscious that he deserves to be
severely punished, he abstains from applying for his certificate, and to meet such
cases as that the Bill before the House
gives a power to compel a man so situated
to come before the court to receive his
sentence. Clause 14·l provides"If the insolvent shall not within six months
after sequestration have applied for his certificate, a judge may, on the application of the
trustee or any creditor, require the said insolvent and (in case of his refusal or neglect) may
compel him by warrant to appear before the
court; and thereupon and from thenceforth the
ocurt may grant, refuse, or suspend his certificate, and punish or otherwise deal with such
insolvent as if the certificate had been applied
for by him."
Again, if a man "lies by" and is not compelled to come forward, but refrains for
twelve months from applying for his certificate, he must, before he applies for it,
give notice of his intention to do so, in
order that his creditors may be fully informed of the course he is about to take.
Then come the clauses which provide for
liquidation by arrangement-that is a substitution for the arrangement now in force
of deeds of assignment. I need not, I
think, dwell on the evils of the existing
system, which works most injuriously, both
to the creditor and the debtor. There are
so many technicalities and difficulties of
almost every kind in the carrying out of an
assignment within the terms of the Act,
that it is frequently found that some o,\tside
creditor, for a small amount, may set aside
the deed, and the debtor is obliged to go
through the court, having nothing whatever to distribute, and he is forced to the
humiliation of' appearing there with a large
amount of debts nominally, which would
have been arranged for if the deed of assignment had not been in this manner upset.
These clauses relating to liquidation by
arrangement are taken from the English
Bankruptcy Act. They begin at clause 148,
and are almost in the very same words as
the corresponding clauses in the Imperial
statute. They will be considered in detail
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when the House goes into committee on
the Bill. But let me mention here, that
this arrangement does not exonerate the
debtor from all the pains and penalties to
which he is subject for dishonest conduct
under either a compulsory or a voluntary
sequestration. There are as large powers
given to those who co-operate with him
in carrying out the arrangement as are
given to those who are adverse to him, and
therefore he gains nothing as a shelter
from the operation of these clauses-they
afford no protection whatever from punishment if he deserves to be punished, although at the same time it offers a more
satisfactory means of realizing the estate
of an insolvent than is afforded by either
compulsory 01' voluntary sequestration.
Part 10 relates to composition with creditors, and has been framed entirely on. the
basis of the English Act; in fact, the
words of the clauses are almost identical.
The last part is that which relates to
offences against the insolvent law. Every
one of these clauses, which commence with
clause 151, is founded on the Fraudulent
Debtors Act. Now there are some provisions in thi~ Bill for a man, having committed certain offences against the law of
insolvency, being most severely punished;
but I think few persons will be found
to say that the punishment provided is
disproportioned to the magnitude of the
offence. These, sir, are the general principles of the Bil1, and having stated them,
I am desirous not unnecessarily to further
occupy the attention of honorable members at this stage of the measure. I have
been obliged, however, to encroach upon
the time of the House, in order to enable
honorable members to understand the principle upon which the Bill has been constructed. It is a compilation of several
Acts. So far as the framers of it thought
they could safely do so, they have preserved
the provisions of the existing colonial Act.
There is no doubt that the Bill of last
session contained several very valuable
provisions, and those have been retained.
Since the end of the session, however, the
English Bankruptcy Act has come into
operation, and has found its way into this
country, so that the framers of this measure have largely availed themselves of
the provisions of that Act as well as those
of the Fraudulent Debtors Act, and our
present Insolvency Act. I am quite sure
that this Bill will, as it passes through
committee, be very carefully considered
by every member of the House. I shall
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be quite prepared to find that objections
will be taken to some clauses or portions
of clauses, and I shall be equally prepared
and happy to receive suggestions for their
amendment. We have a common object
in view: a much-needed improvement in
the law of insolvency, which, as it is now
administered, admittedly works most unsatisfactorily. Such an amendment has been
called for for year!:! and years, and I trust
the opportunity has now arrived when we
shall be able so to improve it and make it
effective that, instead of our borrowing an
insolvency law from other countries we
may form a model law for other countries
to copy from us. I now beg to move the
second reading of this Bill.
The Hon. J. O'SHAN ARSY.-I do
not intend to occupy the time of this
Chamber by considering at any length the
nature of the Bill which has been submitted to the House; but I must embrace
the present opportunity of saying' that I
congratulate the House on having shown
its wisdom in refraining from dealing with
the Bill on the same subject which was
brought before the Legislature last session,
because, I think, the Bill now introduced
by the Minister of Customs has been so
very carefully framed, according to the law
of the mother country and the requirements
of this colony, as to justify in my mind the
delay which has taken place in dealing
with this question. I regard the Bill now
before us as a most satisfactory improvement on the Bill which was presented to
us last session. What I may term the
policy of the Bill, appears to me to follow
very much in the wake of the English Act.
The modern history of the world points
out to us that, in the great development
of commerce, great activity of mind has
been created, and in that great activity of
mind grand speculative ideas have come
to the front. Everything that encourages
the desire to introduce the policy of activity
rather than that of a slow and steady progress, has been the prevailing sentiment
of the present century. To meet the difficulties arising out of and inseparable from
the over activity produced by such a condition of things-the losses that may have
. arisen from it-appears to me to be an
important function of the Legislature, and
thus measures of the character now before
us are framed; because, as I read it, the
whole scope, aim, and object of this Bill
is to teach individuals that, if they do embark recklessly in trading operations, they
have a severe check placed upon them
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when they come to seek relief from the
obligations they have so incurred-when
they come, in short, to meet their creditors
and, at the same time, the laws of their
country. The aim of the commercial class,
in relation to insolvency, has been to obtain
as much protection from the laws of their
country as they can; but we must not
overlook the circumstance that the persons
who are engaged in trade and commerce
have but one idea-to sell as much goods
as possible, and that, very often, there has
been something like reckless trading on the
part of those very persons, whose desire
has been to stimulate trade and make sales.
To that class of traders this Bill will undoubtedly prove of very great advantage.
I may be told that no man puts away his
money with the intention or expectation of
losing it or his goods either, but we know
that there are many persons who occupy
the intermediate position in commerce of
being mere agents, and whose immediate
interest it is to stimulate trade in this way,
in order to effect sales. Of course their
principals will be protected so far as such a
law as this can be protective; and therefore,
for the purpose of producing something like
steady trading, I believe that this Insolvency Bill will do a considerable amount
of good to society, always assuming that
the objects in view are steadily carried out
by the courts, and those persons who are
called upon to administer it. So far as
the policy of the measure is concerned, it
certainly has a strong tendency in that
direction. And at the same time there can
be no doubt there are signs of protection to
the unfortunate person who, having been
engaged in trade, may have to seek relief
in insolvency, whether voluntarily, or
when forced into the court he finds himself
therA under circumstances over which he
could not exercise any control. We see
that all the assignment clauses which are
to be found in the existing insolvency law
are to be done away with, because it has
been found that there is other machinery
which can more conveniently be used for
the same purpose. This, I think, will also
be a great improvement. When a man
becomes insolvent there are generally
signs which enable persons in trade to
judge whether the estate will pay Is. in
the pound; and the expenses of winding
up a small estate have swallowed up all
the assets, ill the mere machinery of
bringing the question to an issue. I think
the adoption in this Bill, of the English
practice ~s t9 the punishment of debtors
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for fraud, preference, prevarication in his
evidence before the court, and other
offences which are set out, is very wise,
and that it will be found to be most advantageously applicable to the state of affairs
in this country. There are, however,
some clauses in this Bill that I do not
entirely agree with. I think, for instance,
the clause which empowers the judge-to
use the mildest form of expression - to
put on the screw in the event of an honest
settlement on a man's wife and family, is
really going a little too far. If such a
settlement be truly and honestly made, I
cannot see the right of the judge to in terpose
and punish the wife for the misdeeds of the
husband. If the settlement was fraudulent,
it would be a subject of fair inquiry as to
whether the property should be given up
to the creditors; but if it was not, its disturbance should not be allowed on any
principle laid down in this Bill or elsewhere. We shall, I understand, have an
opportunity this session of dealing with
the question of settling property on married
women, in virtue of their own right, whether before or after marriage. It appears
to me that we should not allow this Bill to
pass from this Chamber until we have that
measure before us; because it is not right
that we should have a question of this kind
settled in one way by one Bill and in another way by the Insolvency Bill. The
two measures ought certainly to be made to
harmonize on this point. I call the attention of the Minister of Customs to this
matter, because I assume that the draftsman
of the Bill could not have had it under his
purview. Now again as to the proposal
to delay the certificate if fraud be not
proved and the insolvent cannot come up
to the standard of ten shillings in the
pound, I think such a law would be productive of a very extraordinary development, because I think it would result in
this-that insolvents would not wait for
their certificates at all, but would proceed
to another country, so that instead of immigration to the colony we should have
emigration from it. There are limits to
the power even of laws, and this, I think,
is one of those cases in which, if you push
the principle too far, you .may defeat the
object you have in view by over-punishment. Again, there is a provision in this
Bill which gives the judge the power of
calling upon insolvents to prove that he
was perfectly solvent at the time he made
a settlement ten years previously. Now
it appears to me that difficulties of a

140

Insolvency Law

[COUNCIL.]

very considerable, if not of an insuperable
character arise there. I am not to be
understood as speaking of fraudulent settlements, but of honest settlements; and
I say that if a man made a settlement on
a member of his family ten years ago, that
member would be treated most harshly
and most unfairly if called upon to come
forward and prove that at the time the
settlement was made the individual making
it was, in all his relations and affairs, perfectly solvent, and that he had a good
right to make such a settlement. Let the
Minister of Customs apply my argument
to his own case, and place ~imself in
the position I have sketched. The recipients would be altogetber misled, and
the adoption of such a provision would open
the door to those who were deprived of their
rights being cast upon the world as paupers,
through no misconduct of their own. I am
aware that this portion of the Bill is a
copy of the English law; but it must be
remembered that the English law only
came into operation last year, and therefore it is merely experimental as regards
that country. Besides, if we compare this
country with England, and consider the
relative position of society and families, as
well as the fluctuations in the value of property, what is proposed here for ten years
would, I think, be equivalent to something
like forty or fifty years at home. The quick
recurrence of events in this colony and the
extraordinarily rapid growth in the value
of property is so startling that it cannot,
in common fairness, be compared with
England for such a purpose as this, except
on some such ratio as I have employed.
In England the increase in the value of
property may perhaps be one per cent. in
ten years, but here it is likely that the
whole aspect of property and its value
may be entirely changed in as many weeks.
Whilst I am quite willing, nay anxious,
that legislation should take place for preventing fraudulent preferences being given,
I think there is something required in the
shape of common justice on the other hand;
for if post-nuptial settlements are required
at all, such a test as this is rather too hard
a one to be applied to them. In the English
Act I observe that the preliminary step of
vesting estates in the official assignee is
avoided. It is not necessary in that country
that the estate should be mulcted out of
so much in that way. I presume the machinery of the insolvent courts will be
based upon that in use in England. The
Minister of Customs did not address himself
Hon. J. O'Shanass!j.
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to that branch of the subject; and I merely
call his attention to it now, because I 0.0 not
propose to object more than I can help to this
Bill when it is in committee. I do not myself see, I must confess, why it should be necessary to put an estate, when sequestrated,
into the hands of an official assignee, seeing
that the creditors may be called together
in two or three days to decide which of
the courses proposed to be open to them
by the Bill they will adopt-whether they
will appoint a trustee, accept a composition,
or what. Certainly the vesting of the
estate in the hands of the official assignee
would be a loss of so much money. Therefore I cannot see why, when we are copying
the improvements in the English law, we
should not copy all the provisions which
are distinctly shown to be improvements.
However, I offer no objection to their
appointment, assuming that respectable
men will be appointed to the office. It is
quite possible that many creditors will find
this system answer and employ those
officers, hut I certai~ly do not think it
ought to be compulsory to have them employed whether the creditors require them
or not. Most of the amendments I shall
have to submit in committee will be of a
verbal character. So far as the general
provisions contained in it are concerned.
I have no possible objection to the Bill,
and I view with great satisfaction the circumstance that, whilst the draftsman has
succeeded in getting rid of all the bad
machinery of the present Act, many of the
improvements of the English Act have
been judiciously availed of. I think that the
Minister of Customs has done very wisely
in introducing the Bill to the consideration
of this House, because I believe that all
the important principles involved in it
will receive the best attention at the hands
of honorable members, and as we have
amongst us some gentlemen who are
learned in the law, and experienced in the
working of it, I can see no reason why
it should not pass very rapidly. So far
as I can assist in accomplishing that object,
I shall cheerfully do so.
The Hon. N. FITZGERALD.-As a
member of the trading community of this
colony, I assure the House that I welcome
most cordially the introduction of this
It is admitted, and is in fact
Bill.
beyond controversy, that our insolvency
law demands amendment, and I entirely
concur in the opin'ion which has just been
expressed by my honorable friend, Mr.
O'Shanassl' that th~s :aouse showed it&
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wisdom in postponing legislation on this
important question last session, and waiting until the English Bankruptcy Bill,
which has come to us in the interval, was
before us. The Minister of Customs was
not, I think, quite correct in the statement
that be made that there is any distinction
recognised between bankru ptcy and insolvency, because I believe that that distinction, which I admit did exist, has been
for some time removed-many years ago,
I think-and the Bankruptcy Act covers
all cases arising in either category. J
will not, however, occupy the time of the
House by discussing this point, because
there are some others of more importance
to which I desire to refer as concisely as
I am able. When I compared the Bill
before the House with the English Act,
I confess it struck me that there were
some provisions which, although intended
to be improvements, were not so in reality.
One very important matter that I find in
the English Act, a copy of which I hold
in my hand, refers to clause 54 of that
statute which says : "No portion of a debt provable under the
bankru ptcy shall be enforced against the property of the person so made bankrupt until the
expiration of three years from the close of the
bankruptcy; and during that time, if he pay to
his creditors such additional sum as will, with
the dividend paid out of his property during the
bankruptcy, make up ten shillings in the pound,
he shall be entitled to an order of discharge in
the same manner as if a dividend often shillings
in the pound had originally been paid out of his
property."

Now here is a direct inducement held out
to the debtor who is unfortunate enough
not to be able to pay ten shillings in the
pound to avoid the necessity of taking
the step which Mr. O'Shanassy referred
to, namely - being forced to emigrate
from this country. This, sir, is, in my
opinion, a very noticeable omission, for
which I have been unable to discover any
reasonable ground. I regard this as a
most importan t portion of the measure
before the House, because the absence of
such an inducement seems calculated to
rcmove all hope that the insolvent will be
able to pay ten shillings in the pound,
for the reason that he will not be allowed
to trade again, whereas under the law
as it stands in England he is.
There
is another feature of this Bill to which I
object. All moneys the property or the
supposed property of the debtor-whether
deposited in banks or elsewhere-are
immediately comeatable by the trustee,
official assignee, or any body to whom is
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intrusted the administration of the estate,
and the banker or other custodian of these
moneys or property is held to be in contempt if he does not at once hand them.
over on demand. There is another thing
which at the first blush of it appeared to
be an improvement, but which, after a
closer examination and scrutiny of its
probable operation, will, I believe, prove
unworkable in this colony. I am referring
to the clause which obliges the sheriff's
officer or county court bailiff to remain in
possession for twelve days. I apprehend
that the practical effect of a provision
of that sort would be to multiply, to
an extraordinary and indefinite extent,
the number of such officers that would.
be required to meet all the demands
upon them.
This Bill says that in
every case - whether the debtor is insolvent or to be insolvent, or not-the
bailiff has to remain in possession for
twelve days. I cannot but think that
such a provision can only have the effect
of multiplying the number of these harpies
throughout the colony to a very inconvenient and undesirable extent. It is
difficult to say how many bailiffs would
be necessary to do the work required of
them under such circumstances. Therefore, sir, although a certain amount of
time should be allowed and fixed for this
purpose, I think the question of curtailing
the period may be safely left to be dealt
with as one of the many matters of detail
that honorable members will have to decide
upon when the Bill comes under their consideration in committee, and the machinery
generally is determined upon. Now the
English Act contains a provision which is
much more practical, a provision which
has been markedly omitted from this Bill,
and which seems to me to protect the
estate from being rushed by anyone
creditor. I think that omissiou is very
much to be regretted. Mr. O'Shanassy
has referred to the point that the creditors
are to have the opportunity of deciding in
what manner the estate of the insolvent
shall be wound up, and whether the appointment of an official assignee will be
necessary or not. I do not think they
will be necessary in Melbourne; but in
.the country districts, where the chief clerk,
in addition to the performance of his duties
as such, may have cast upon him those of
land officer, clerk of the county court, and
other minor functions-for it would occupy
a long time to enumerate the number of
offices that some of them hold-it would,

