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of the various districts. Now the greater In pursuance of that recommendation a
portion of this traffic consisted of timber piece of land was set apart, alterations
traffic, and, if timber were to be exempt were made in certain streets, and a plan
from toll, tolls might as well be swept for a series of Government offices was obaway altogether.
The drays which tained by public competition, and foundacarried from ten to twelve tons of timber tions were laid at very considerable
cut up the roads to a far greater extent expense for the first of those offices. I
than any other kind of vehicle.
do not know whether there is any reason
Mr. 'tVATKINS remarked that a great to depart from the arrangement then come
quantity of wood was brought daily into to, but I understand it is proposed to place
Melbourne from the districts around, and the :Mint at the other end of the city.· It
this wood was consumed, for the most is proposed to erect it on land whi.ch, I
part, by people who could afford to, and presume, would sell very well for comdid, pay the extra price consequent upon mercial purposes, although at the rear or
the imposition of tolls. But if the toll the Treasury there is not only land, but
on wood were abolished, the consumer such foundations as are required for a
would not get the benefit; the benefit bunding in which machinery is to be emwould be confined to the vendor; and the ployed. It may be that the Government
local bodies would sustain serious loss. have overlooked these facts, and thereHe hoped the Minister of Justice would fore I desire to draw attention to them.
pause before making this amendment. If
Mr. McCULLOCH.-Sir, I quite agree
wood was to be exempt, why should not with the recommendation of the commisgarden produce and building materials be sion that the public offices should be as
also exempt?
accessible as possible, and also at a conMr. McKEAN moved that progress be venient distance from the Houses ofParliament and the Treasury; but there is not the
reported.
The motion was agreed to, and progress same necessity for the Mint to be in that
vicinity. I think it is more desirable that
was reported accordingly.
The House adjourned at twenty minutes the Mint should be convenient to the
banks, and especially that it should be
past eleven o'clock.
convenient to the railways. That object
will be attained if it is erected on the site
LEGISLATIVE ASS.EMBLY.
of the old Exhibition-building; and there
is another argument for placing it there
Wednesday, May 12, 1869.
rather than behind the Treasury. I unThe Mint-Mining Leases-Education Vote-New Industries derstand, from the Inspector-General of
Public Works, that it would cost at least
- Water Supply-l\1r. Moriarty's Charges-Alleged Bribery
of Members of Parliament-Ways and Means-Local
50 per cent. more to erect the building at
Government Act Amendment Bill.
the rear of the Treasury.
Mr. DUFFY.-Why ?
Mr. McCULLOCH. - Because the
The SPEAKER took the chair at halffoundations are so bad that the expense
past four o'clock p.m.
connected with the building would be
THE MINT.
much increased. The foundations there,
Mr. DUFFY.-Mr. Speaker, I beg to I understand, are not at all suitable for
ask the Chief Secretary whether, in se- the proposed Mint.
lecting a site for tne intended mint, the
MINING LEASES.
recommendation of the Royal Commission
on Public Offices, that such offices should
Mr. LANGTON called the attention
be erected in the reserve adjoining the of the Minister of Mines to certain
Treasury, will be acted on? The honor- allegations in relation to the administraable gentleman will probably recollect tion of his department, made in the Marythat in 1857, when he was in office, a borough Advertiser newspaper, in its
royal commission .was appointed for the issues of April 28th, and May 7th and
purpose of determining the site for public lOth, of the present year, and askedoffices, and recommendedWhether the mining leases referred to
" That the public offices generally should be were forfeited in the manner alleged in the
placed in as close vicinity as possible to the
said newspflper; whether the Minister of
Houses of Parliament, and to each other, and
that a piece of land of some extent should be at Mines promised, as alleged, to refer the
whole matter to the warden, and to abide
once set a.part for this purpose."
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New Industries.

by his decision; wheth~r the 'Yarden, .as ! April salaries of th~ teachers ~nder ,.the
alleged, d~cided that the ground ought to i .Board of Education .would b~ paid? .
1;Ie restored to the' company; wl;lether 'it was I
Mr. ,McCULLOCH sa!d. he . regr~tted
true, as alleged, that .other .partie~,. who I that, from unavoidable .circu~stances, he
had n.ot sp~nt one shilling on the. gr~u.nd, Ii 4ad not been able to subql.it the Ed,ucation
had, III splte ',of the ,warden's deCIsIOn, vote. He w~s not at present in a position
been put in possession of it; whether it was ~ to say when it would :be prppose~, but he
true, as alleged, that, after the extension would give due notice ~Q honorable memof a certain mining lease by the Ci-own, it . bers.. As to the salaries of the teachers,
was ordered by the Minister to be re.-' all he could Sf1Y was that the money was
turned to the Mining· department, and waiting at the Treasnry, but th~. board
"the date <;>f the document put forward, 'had made no application for it.
by which means a gift was made, to the persons interested of over £lOO:?"· The
NEW INDUSTRIES.
honorable member read the newspaper
Mr. WHITEMAN 'asked' the Chief
articles referred to. .
Secretary" whether the Government had
" Mr. SULLIVAN said he had not read any objection to·furnish a return 'ofthe
.the statements, nor did· he care how
distribution of the sum· voted' last year
libels appeared in newspapers, or' were relative to new industries; also, whether
read on t~e floor of, ·the House. . If he it was intended
place a sum for a like
replied to all the blackguardly and cow- purpose on the Supplementary Estimates
ardly attacks which appeared in obscur;e for the current year?
'."
. .
n\3wspapers he vy;<;mld have' enough to do.
Mr. McCULLOCH .stated thai there
~e might 4ave qeclined ·toanswer the
questions on account of their vaguenesS'; was only one Bum voted last year. for' this
but,. as he neyer refused to ,give honorable purpose, namely, £1,500 for the Ge~19ng
members any information which was asked Woollen Company. . The Go'vernmenfhad
for, he had pall~d. th~ .attention of, the no intention to place any.sum on the;Estipermanent head of the department to ~he mates this year for new industries. He
matter, whose. report he would read to the had no objection to furnis'h auy informaHouse.. It appe:;tred -that, the matter' oc- tion as to the distribution. of the votes for
curred some years ago, and it, was a very the year previous to t~e last ,:"ote. remarkable thing that the parties '. who
PETITIONS~ .. ",
were alleged to have been·injured had only
A petition was· presented by Mr.
complained now, when, he suppo~ed, gold
had been discovered.
The honorable l\'IAcBAIN, from· William ,Stewart Andermember for West Melbourne (Mr. Lang- 'Bo,b; 'of.Melb~urne, . broker' (one b£- the
ton) might have made inquiries at the gentlemen referred to in the report .of the
Mining department, and satisp.ed him.self Complaint Committee, an'd ordered to
of the facts of the case, and it was his attend at the :bar. of the House), .setting
duty to haye done so before;he read such forth that he had not been info~ed 9Y
offensive and- libellous statements on the the House for what purpose his a~tendance
fl()or of the' flouse.
"
. was required; that he was not examined
[The honorable gentleman read the re- before the ComplaiJlt Cozpmittee, ()~ ;ca;11ed
port with which he had been furnished by on for any explanation or s~ateDient· in
the permanent head of the department, reference to his connexion. ,with:· the
from which it appeared that the leases fund referred to in the ,report ~f the
referred to were first. applied for on the committee; that he ought not to -be
11 th December, 1864, and related to land injuriously affected by anything ·which
at China:Q1an's-flat. 'The document de- transpired - before the cOlllwittee.; '. and
tailed the circumstance's of the case; and that, if the House" 'considered : that the
concluded with remar~ing that" it will·be proceedings of _the committee· in any way
i'een that the allegations as made in three affected him, or that he had ·comll)i.tt~d any
issues of the Maryborough newspaper are breach of the privileges -of the House '(of
untrue."]
.
which he was perfectly unconscious) he
should be informed of what he was accused,
EDUCATION VOTE.
and allowed the opportunity of obtaining
Mr. WHITEMAN asked the Chief professional' as~istance in'~is defence. The
~ecretary when he p'roposed to consider
petitioner therefore prayed that he might
the Edtlcatioij vote; allq ~lsc;> whell the be heard by counsel at the bar" of the
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H6use;' in ,defe~ce, ,of ~ a~y charge, that
be mad~ against,him.
A similar, petition 'was ,presented by
)fro J,. T,. S1\!ITij:, 'from James White, of
MelbolfrIie, n;teXQh;ant. rhe,petitioner.said
he wOJlld gr~.atly regI:et to hare committed
a. breach of the pl'ivileges of the House,
a.nd 'was unconsGious of having done 80.
He had never sanctioned or connived at
any unlawful or,improper application of the
fund referred to in the Complaint Committee's report, and though he was examined by the committee as a witness, he
had no opportunity of making any statement on, his o~n behalf.· He also respectfully insisted that the evidence taken
befo:r~ the .committee entirely exonerated
him from the imputation of having known
or' suspected, any improper application of
the fund. ,The petitioner concluded by
sUbmitting. that, before he was visited
with the displeasure ot. the.. House, he
should pe'distip,etly informed of what he
was accused, and be heard by counsel.
Both petitions. were, read by the Clerk.
A peti tion was presented by Mr., BERRY,
from ratepayers of Tho:mson ward, Geelong, in, favour Qf. the Municipal Corpor-'
ations. Act Amendment Bill, especially
that portion of it which propose~ to give
power to Thomson ward to separate: from
the corporation of Geeloog .at any future
period. ,
m~ght

WATER'SUPPLY.'
MR. MORIARTY.
Mr. McLELLAN asked the Minister
of Mines if it was true that Mr. Moriarty,
the gentleman who had reported on the
Coliban water scheme, had- sent in a
Lill for £600 for personal and other,
~~penses? "
,
Mr..SULLIV.AN.-Quite true.'
Mr. McLELLAN intimated that, next
day, lie. would move that the bill be laid
on the table of the House. .
"
Mr. SULLIVAN said there was no
occasion to lay the biil on the table. It
only contained three 'lines, and amounted
, .
to £ 6 1 6 . '
Mr. DUFFY asked whether the Govermnent 'proposed to pay the amount:?
.Mr~ SULLIVAN replied that, although
the' charge appeared to him' to be rather
high, he di~ not know how the Government ,could do otherwise than .pa,y it.
The Government ,of New South, Wales
were asked to s~nd an' officer to report .on
the waterworks; Mr. 'Moriarty caine here
in compliance with that request.~ ,an4 his
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charges for professional· ~er~iG~s and-expenses were £616., Un~ess the Heuse in, sistf>d to the contrary; he, did not,tQ,iIlk it
· would be. cons.istent with the position
which the Gove~ment occupi~d to r.~{uBe
to pay tht} amount~ " '"
t (

FENCING LAW: AMENDMENT
BILL.
"
, In reply.to
bUFFY~ .
Mr. G. PATON SMITH intimated
that this Bill would not be proceeded
with until the new Land Bill (to which
it was auaddendun:~.). was j:r;ttr9du~ed. .

Mr.

· ALLEGED BRrnERY OF'MEMBERS
,
OF 'PARLIAMENT.··.'· "
On th~. order. ~f t~~ d~y ~l:'equi~~g 'J.
Ettershank, J. Winter, T. Rl\~f3ell,,,vy.• S.
Anderson, R. B. Ronald,. W. Fenton;,· J.
White, and E. Argyle to atten4' at the bar
· of the House,. , ,,)
..
Mr. G. PATON 1SMITJ;I"n~!;Ie and,~aid
-;Mr. ,Speaker; J. regret I .. p.m not. in ,a
position to proceed with this order 9£..the
day nor with the next order Qf thel,day,
for the further consideration. of. _.the repOllt,.of the Complai,nt Committee. ,lpropose that both orders of the day should
be:postponed until· Tuesday . next, when I
tru~t that the House will be in a pos~~ion
to d~~ finally wi~h the· matter. 1- need
har~lly say that in the present ju:p.ctur,e of
,affairs, and whilst a committee.of the
House is sitting 'upon this very, matter, or
matters closely connected with it, I cannot
proceed with this order of the ,day., , But
in reference to the petitions, w.h~ch. have
been read by the Clerk, I may say, in
order that the persons whose names .appear in connexion with. this' order of the
day may have no possible doubt as to the
charge which will be, made against them,
if the House,.in its wjsdom, should decide
upon proceeding further, that the charge
will be that of being concerned, in .tlie
bri,biI~.g and undue ir;dluencing of Members
of Parliament, as disclosed in the report of
the Complaint Committee. There.can,be
no further doubt in· their minds as to the
nature of the charge. If they purpose .to
meet it, l presume they will ,take this
statement:as a sufficient announcement of
the charge which they will have to
answer.
Mr. MACGREGOR.--:I beg to suggest
that the order of the day. b~ , postponed
until Wednesday next.
Mr. G. PATON SMITH.-I have no
objection to accept the suggestion.
I'

• i. ,
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of Members.

House was served upon them. To compel
them to attend at the bar of the House on'
Tuesday, to tell them then, for the first
time, what is the offence with which they
are charged, and, whether they satisfactorily clear themselves or not, at once to
finally dispose of the matter, is a piece of
as abominable a mockery of justice as ever
was committed by any tribunal. The
sooner this House returns from this kind
of proceeding, the sooner will it begin to
possess what it does not at present po~
sess-the respect and confidence of the
country.
Mr. CASEy.-It seems to me that the
honorable and learned member for St.
Kilda (Mr. Fellows) will not be satisfied.
A short time ago he objected that the proceedings of the House were not calculated
to exhibit fair play to the persons who
were brought to the bar of the House.
He objected to their being condemned
before they were heard; .and now he
objects to their being heard before they
are condemned.
Mr. FELLOWS.-No, I do not. I
want notice to be given to them.
Mr. CASEY.-I am really at a Joss to '
know what the honorable and learned
member desires, unless it be to descend
to some petty police-court fashion of
having a summons drawn out, and the
particular thing these persons are accused
" That the other contributors, and the. of set out in some particular form. It is
treasurer, Mr. Ettershank, betrayed the most notorious 'all over the country what these
culpable indifference as to the application of the persons are accused of. Can any person
said fund."
in the colony say he does not know what
That does not appear to me to be an they are accused of? Whether they
offenre-" culpable indifference." The will be found guilty by the House hereChief Secretary may be able to give some after is another question.
explanation of it. The majol'ity of these
Mr. FELLOWS. - "Culpable indif.
gentlemen being, Scotchmen, it may be ference."
an offence in the part of the country
Mr. CASEY.-If the honorable and
from which they came to be indif- learned member refers to the report of the
ferent about their ,money; but it is trial of the Norwich election petition,
utterly impossible for an Englishman to received by the last mail, he will see that
understand what offence is meant by this one of the judges unseated a Member of
language. I may be indifferent as to the Parliament because he exhibited" culpable
application of my funds-I very often am indifference" in reference to his election
-but I don't know that I am therefore expenditure. I hope that the House will
amenable to this House. What is the adhere to the ordinary and regular practice
meaning of " culpable indifference?" ,Does of the House of Commons, and will not
it mean that they did not make the money allow itself to be cajoled or frightened by
go far enough? Or what is the meaning the honorable and learned member into
of it? J think that, as a matter of common any other practice.
justice, the House should P:lSS a resolution
The order of the day, and also the next
embodying the charge which it makes, order of the day, for the further considerand allow our officers to serve a copy of it ation of the report of the Complaint Comon these gentlemen, in the same way in mittee, were postponed ulltil Wednesday,
.
which the order to attend at the bl\r of the May 19.

Mr. FELLOWS.-Mr. Speaker, it certainly does not seem to be altogether in
. accordance wit.h our notions of fair play,
or even simple justice, that men should be
called to the bar of the House without
being afforded an opportunity of making
an answer to any charge which may be
preferred against them. The commonest
vagabond would not be brought up at a
police court without being told what
the charge made against him was, and
This
being allowed to answer it.,
House, however, proposes not to inform
these gentlemen of the offence with which
they are to be accused. The AttorneyGeneral hopes that the House will be
able to finally dispose of the matter next
Tuesday, without proposing- in the meantime to give these men the slightest notion,
beyond the vague statement in the report
of the Complaint Committee, of the nature
of' the offence with which they are
, charged. What is the charge? I t is a
charge which I venture to say is utterly
unintelligible. I should like to have some
explanation of what it is. To say that a
charge of this kind can possibly convey
to these men the slightest no cion of what
is meant appears to me simply a mockery
of justice. . The ground upon which these
people are to be brough t to the bar is, I
suppose, that stated i~, this paragraph of
the Complaint. Committee's report : -
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WAYS AND MEANS.
The House having gone into Committee
of Ways and Means,
Mr. McCULLOCH moved" That, out of the consolidated revenue, there
shall and may be issued and applied from time
to time, for the Ren'ice of the year 1869, any
sum or sums of money not exceeding £500,000,
for or towards the services set forth in the
Estimates submitted to the Legislative Assembly
on the 23rd Fflbruary, 1869."

I propose the resolution (said the honorable member) for the purpose of enabling
me to bring in another Supply Bill for
£500,000. The £500,000 which was
authorized to be expended under the previous Bill has been nearly all disbursed,
and I desire a further sum of money. to
carryon the ordinary expenditure of the
country.
. MI'. FELLOWS. - Mr. Smyth, I beg
to ask you if this resolution is in order,
and, if there is any doubt about it, I will
move that you report the matter to the
Speaker, in order that we may have the
Speaker's opinion on the question. It is
utterly unprecedented, except in this
House, to authorize money to be expended
for purposes which have not previously
been voted by the House; and in this
House there is only the precedent set two
years ago, and once this year. I ask the
House to ~consider the absurd position in
which it places itself. It once this year
authorized salaries to be paid as set forth
in the Estimates, and afterwards altered
the Estimates.
Mr. McCULLOCH.-No.
Mr. FELLOWS. - The Treasurer
actually does not know the amount which
he was authorized to pay during January,
February, and March.
Was not the
amount set forth on the Estimates for the
salary of the colonel-commandant of the
volunteer force reduced when the vote
was considered? Of course this is a
trifling matter to the Treasurer. This is
a public fund, about which a little" culpable indifference" is excusable. It is
said that I make the House ridiculous;
but I wish to point out the ridiculous
position in which the House places itself
at the instigation of others. I ask the
House not to sanction the expenditure of
money as "set forth in the Estimates"
when the Estimates have not been passed,
and may be altered. If honorable mem..
bers will look at the English Acts they
will find that the invariable practice of
the House of Commons is to apply money
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to such services or purposes as may be
voted by the House, and not to such services as are mentioned on the Estimates.
I suggest that we ought to adopt the
same course; and I move that the Chair.,.
man report the question to the Speaker,
in order that we may have the Speaker':decision as to whether I am right or
wrong.
Mr. McCULLOCH.-I really do not,
see that there is any necessity for reporting this matter to the Speaker. The honorable and learned member for St. KHdn
(Mr .. Fellows) has not only been making
the .House ridiculous, but he has been
making himself ridiculous. He is perfectly aware of the circumstances of the
case, and of the absolute necessity to get
the sanction of this House and of the other
House to a Money Bill, in order that paymen ts may be made for carrying on the
ordinary business of the country. No
difficulty whatever has arisen in consequence of the reduction of the salary of
the colonel-commandant of the volunteer
force after the passing of the last Money
Bill. The wish of the House was carried
out by payment of the salary at the reduced rate. The honorable and learned
member desires the House to stultify itself.
If the school teachers throughout the
country are to be paid, we must pass such
a resolution as this. The honorable and
learned member has made a charge of
"culpable indifference" in regard to the
expenditure of public money. What does
the honorable and learned member mean
by making such a charge? Does he mean
to insinuate that the Treasury is not proper1y looked after? Does he mean to
imply that there is something affecting my
character? If not, why does he make
such a charge? It is not an ordinary
thing for men to make charges against
others in t.his reckless manner. To do so
betokens sOIIlething like a guilty mind. I
say that the honorable member hilS himself
been charged with culpable indifference in
regard to the expenditure of public money.
I trust the House will not be led away,
and deterred from passing a· vote absolutely necessary, unless it desires to bring
about a state of matters which will prevent those persons who are employed in
the service of the country receiving the
money which is due to them.
Mr. FELLOWS.-I don't propose to
do anything of the kind, but I shall certainly divide the committee on the- motion
for reporting this question to the Speaker.
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I say that the invariaQle 'fOl;Jn, nev~r de- has eqti3J. tights with this House to conparted fr.om by the House,of Commons, and trol grants of'-publicmoneY. Undoubtedly
al ways adopted by this House, ex~ept ,in this is not in accordance ,with the forms
three instances, is to apply money f9r of the House of· Commons.' , I admit, :also,
services already voted, and not for pur- that this H,ouse, would not be ,asked to
poses mentioned on the Estimates. The accept this. form except under peculiar
form 'usually adopted in Money Bills circumstances, which ,make it:· expedient
passed by this House has been to apply and' necessary that'money shouldoe'i,ssued
the money "to such services as shall then , before it can be voted by the, House. The
have' been voted by the Legislative As- honorable and' learf)ed, member" in a.
sembly .in this present session of Parlia- former, Government to. which he belonged,
ment." It is now proposed to pay money introduced the practice of postp.oning the
in anticipation of votes, and I therefore passing of the Estimates in ,this House
desire that the opinion of ~he Speaker until. a 'veryadv:anced period of the. year
shall be asked as to whether that course -on one pccasion they were· no~ 'passed
is regular.
till the month of August. The pre,sent
Mr. CASEY.-I think the honorable GovernmElnt is certainly endeavouring 'to
and learned member will find only one get back into a b~tter course. ' Thil). year
precedent for the foIW. which he has the :E;stimates have already been pass~d
quoted, and that is the' clause which he took to a, considerable extent. , With. the. exoccasion to have inserted)n a Supply Bill ception 'of one or :two of 'the princi,pal
when the present Government was .fir~t votes, which hlJ.v:e~ been p~stJ?on~d" The
formed.
The honorable "and'", learned votes for. the,. year 'havealreadji; 'oe~n
member will scarcely be able to bear-out agr'eed tp~' 'It i~ simplY' a qu~s'tion .t~r,J;he
his 'assertion as to, the j:mictic,e at home. discretion' ot the, House. whether. it' ·would
The common phrase used at home is that not be expedient. to pass a' Bill in t,his
there'shall be applied 'out of the consol,i- form to enable the Government to issue
dated revenue so much moriey "for the mon~y, nec~ss~ry to be paid, upQn votes
service, of the year;~' hut we are more most of ~hich hav&b~en 'passed, aqd apply
specific in, the language we 'use, because it to objects which, If not pa,ssed, must
we say the mo~ey shall be applied" for or hereafter' 'be passed in. such a form as
towards· the services specified and set forth will pre.vent ~he House fr.Om having any
in the Estimates" submitted to the House practi'cal control over' the . expenditure.
at a particu lar time.
Because although the House can c()n~trol the
Mr. HIG INBOTHAM.- The honor- amount of 'the grant for education, it nas
able and, learned member for St. Kilda has practically no control over the. details of that
found a precedent w~ich 9ccurred some expenditure. I ~egre~. verY' much tp,at the
three or four years ago,.btit I am not aware House ,has ·,Dot that' ·control.·· StilL, the
that it has been followed more than once or passing of thEl Bill ~n thIS, form'~' I :believe,
twi~e. since. In England the financial year orily affects ~he .~rant, for edllo,~tio~'- .:' The
does not begin until the 1st of April, but other"ivotes have. been passed .
the
Parliament meet~.in the early part of Feb- Hop-se" an~ it. is for .the_ House" to. say
ruary; So that it is possible 'for the House whether: ap-j practical inconvenience~ or
of Commons to pass the votes for the year, any possib]~.~isapplicati~ri of 'inoi1~js~
a much longer period before the time at for that is' what the- honorable and learned
which they can be passed by this House. member for St. lIilda hints' at, tho'ugh 'he
The present form wa~, I believe, adopted does not ventur~ to say it--caIi 't'ake place
once about four years ago, and it went under a . Bill of the kind. If. the Rou'se
to another Chamber-a Chamber which b~li~yeS that~ or if thehon~rable member
the honoi'able and learned member believes can find, three other hQnorp.ple memj)er$! 'to
has an equal right with this House to deal agree, with him in that belief":":)vhic4 he
with the public money~ The honorable does not avow-;-let theHousereject'~h~Bill.
and learned member t~re passed a Bill in
.Mr. ,FELLOWS.-I m~y' say that that
this form, and never objected to it till he is not my be1;ief;. ahd, it w~uld' be .,perfect
found out; about thre~'jears after; that it folly Jor me' to s~y it is my .belief, And
WI1S a deadly attack, not upon the rights
fo~ the rea~oi\.~h~t the re&oJut,ion propos~B
of the body to which .he had· belonged, that the mon:~y,.shalrbe applied to the
but upon. the rights of this House, purposes ,mentioned. ,in the Estimates. ' I
although he had been a party to ,it I1S a don't, ~ay that there will be· I;t misapplicamember of a Ch~mber which he contends tion of moneys ; but l' say there may be
r
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an indiscreet I,application 'of mon,eYB, to
purposes wJ:1ich ~ut for ~his res,olution
.might not rece~ve, the sanction of the
House.; I 'don't desire the Bill, to bo rejected~ I desire metely that th~ opinion
of" the, Speaker '~hould be, ascertained
whether we are taking a correct course or
not. , Therefore I beg to, move that the
Cha!rman report the matter to ~he House,
with the view of taking the opinion of the
Speaker, on the. subject.. , ,
Mr. DUFFX.-I think the committee
is l~~ving ~ut of view -tbe original purpose
for. .which, recourse was had to these
Su~pl:{ Bills. ' For many years, this
Asse:w.bly Was ip.tbe ,habit of spending
moiley, ,after sums we~e voted, without
: Supply ;aills and simply on the authority
.of its own'votes. As t~atwas not con,~idere.d· 'a . satisfactory arrangement, reqOI)fse was had, to Supply Bills, in order
. that' ,ih'e public- expenditure inight, be
made with the assentor both' Houses.
When that arrangement was entered' in'to,
certainly i't was never, cont~mplated that'
mpney would be spent which had. never
been v.oted'; but that undoubtedly is
the position at whioh we, are arriving by this proGess of directing that
money, flhall,oe expended .according ,to the
statements of a mere· printed paper. I
am persuaded that the House will always
be willing, when there is urgent necessity
-as there was this year, owing to the'
House n<it rp.eeting earlier ---:- to ,grant
mon~y, a.t t~e beginning of, a session, to
meet salaries; but.I submit that no such
necessity exists for, the present demand.
If the Education vote' is the only one ,that
remains .to be dealt with, I don't see' ·why
we should not deal with it, at once. I
hav.erepeatedly asked'. the Chief Secretary to name a specifi,c time for the ~on
sidenition of that vote, in order that there
might be a full attendance of members,
but I never asked him 'to postpone it ;
and, I wo~ld prefer proceeding with that
vote this· evening' to setting the bad .example, without ,even the excuse,of :urgent
necessi~y, of authorizing b:(Act of Parliament any Government to expend money
which had not beeii voted. 'Now I dQn't
apprepend in .the· slightest degree that
the money·will be misused.,-that it Will be
appli,ed to any other purpose'than that for
which it is vote9--but'I object to establiehing ,'a: precedent like this, which
leads :we, :don?t Know' where. What. use
r~' there ~n our going into 90mmittee of
S'upply~ and labouring over the' Estimates,
I,
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if we are ready, by one vote, to authodze
an ,expenditure with r~spect 'to tbe whole
. of them P 'If the House, in· committee,
with great care and trouble, examines the
proposals made by the' Government with
reference to the public expenditure, sm:ely
: that is a reason for not asking it to anticipate that operation by giving the Gove~nment authority to expend votes on
. which the pleasure of the House has not
been taken. If the Government do not
proceed with the Education vote, I would
rather that the Supply Bin should be
framed in the ordina!y way,~ making it
'referable to the votes already arrived at,
even at the great disadvantage of'keeping
teachers waiting for their salaries,. than
grant .to the Government a power .which
'should never be granted under. any circumstances. 'The Minister of Justice
talks' about ,a ,Supply Bill which was
passed four years ago as,a:prec'edent fOl'
the ,course now 'proposed'; . I remember
, wlien the first Supply Bill was introduc.ed.
It:was by 'Mr.' Haines' in 1862. The
practice from that time up to the time
that I ceased: to' be a member' of the
House was' to grant authority' 'only to
spend money which the House had:already
, voted. The Acts afe' on the table; they
speak -for themselves. I trust' that we
shall go back to that system; and; if there
is any diffieulty on account of the Education vote, let us proceed to deal with that
forthwith, in Committee of Supply.Mr .. ,FELLOWS.-The Crown" law
.officers have stated that the practice of
the House' of Commons is' to adopt· the
form 'proposed by the Chief· Secretary.
,N-ow Iha.ve here a ,volume of-the Imperilil
Statutes for 1867. It contains.' four
Supply Bills in anticipation of -the 'general
AppropriatioJi Act ~ for the 'year; and
each measure provides that the' moneys
specified shall be applied "ip. respect of
any services voted by the Commons of
the United Kingdom of Gre,at Britain and
Ireland in this present session 'of Parliament." Now 'as the law officers have
contradicted me so flatly on this not being
the form adopted by the House of Commons,
, I trust, as a matter of simple justice-if
there is any left in the country-they will
produce any Act. of the kind pass~d
by the Imperial Parliament without these
words. That will settle the D;latter at
once.
. Mr. CASEY., ~ I produce an Act.
It will be seen that. the phrase used in the
English Act is "for th~ service of the
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year." In our Supply Bills we are more
We say "for or towards the
specific.
services" submitted on a particular day.
The Act I have before me is the 30th
Vict. chap. 7 ; and the first section is as
follows : " There shall ann may be issued and applied,
for or towards making good the Supply granted
to Her' Majesty for the service of the year
ending on the 31 st March, 1868, the sum of
£7,924,000 out of the consolidated fund of the
United Kingdom of Great Britain and Ireland,
and the Commissioners of Her Majesty's
Treasury for the time being are hereby authorized and empowered to issue and apply the
same accordingly."
Mr. FELLO WS.-But I would call
attention to the second section, which
provides that the moneys referred to shall
be applied "in respect of any services
voted by the Commons of the United
Kingdom of Great Britain and Ireland
in this present session ·of Parliament."
Mr. G. PATON SMITH.-The honorable and learned member for St. Kilda is
probably as unfortunate with regard to
the Act from which he has just quoted
as he is with regard to the Colonial Act
to which he has already called attention.
The honorable and learned member, when
he brings his large experience and learning to bear on this House, ought to be
perfectly certain when he cites Acts of
Parliament, for the purpose of supporting
precedents, that he is not contradicted by
his own authority. The honorable and
learned member referred to the first
Supply Bill, passed in the session 1862-3, .
but he did not trouble to look at the
second. He quoted the Act passed on the
19th December, 1862. I will refer to
the Act passed on the 5th August, 1863.
That Act says - " Out of the consolidated revenue there shall
be issued and applied from time to time during
the year 1863, . . . . • . . any sums of
money not exceeding £500,000, which have been
or shall be voted by the Legislative Assembly in
this present session of Parliament."
Mr. FELLOWS.-Hear, hear.
Mr. G. PATON SMITH.-Is not that
anticipation? " Or shall be voted." The
money shall be available either for votes
which have been passed, or shall be passed.
What is plainer that that?
Mr. FELLOW S.-Those are not the
words of the resolution now before the
committee.
Mr. G. PATON SMITH.-Where is
the difference ?
Mr. FELLOWS. - If the money is
available for any purpose which may" have
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been or shall be voted," clearly if the
money is not voted it cannot be paid.
But under the language of the resolution"the services set forth in the Estimates"
-you will only have to look to the Estimates to see whether the purpose is
named there, and pay the money, and in
the event of an objection being raised
hereafter to voting the money, the answer
will be-" The money is gone." That is
the difference.
Mr. G. PATON SMITH.-Thehonorable and learned member has referred to
the precedents of the House of Commons.
Perhaps he may recollect that, in April,
1859, votes were taken on account under
all the heads of expenditure, in order to
provide for the carrying on of the public
service during a general election; and
that the votes were completed by the next
Parliament. That is a distinct case of
Supplies being provided without the votes,
the votes being passed by another Parliament. The honorable and learned member
must be convinced that, although the exact
phraseology may not be followed, the purposes set forth in the Act from which I
have quoted are identical with those specified in the resolution.
The CHAIRMAN. - In reference to
the point of order raised by the honorable
and learned member for St. Kilda (Mr.
Fellows), I may say that points of order
are always governed by precedents. Now
there is a precedent for the course proThe
posed by the Chief Secretary.
resolution now before the committee is a
verbatim copy of one passed by this
House on the 24th February last.
Mr. FELLOWS.-I know that.
The CHAIRMAN.-Then it appears
to me that the objection now raised should
have been taken at that time. To the
best of my recollection no objection was
raised to that resolution. It was adopted,
I think, without discussion.
Mr. KERFERD.-There was some
discussion, because I challenged the Treasurer as to the expenditure which would
take place under the resolution.
Mr. McCULLOCH.-I recollect that
the honorable member for the Ovens (Mr.
Kerferd) did ask whether any disputed
votes would be paid out of the amount
named in the resolution, and I said there
would not. There is no doubt-notwithstanding the remarks of the honorable and
learned member for St. Kilda-that it is
desirable that the votes should be regularly passed before the House is asked
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for Supplies. But what is to be done? .passed by the House of Commons. I
The Education vote, the vote for charitable have this vote on account now before me.
institutions, and one or two other votes lt is contained in "the Act 22nd Victoria
have yet to be passed.
chap. 7, the 7th section of which provides
Mr. FELLOWS.-Pass them.
as follows:Mr. McCULLOCH.-'l'hey would have
"It shall be lawful for the said Commissioners
been passed long ago, but for the dis- of Her Majesty's Treasury to issue and apply.
from
time to time, all such sums of money as
graceful cases which have occupied the
shall be raised by Exchequer-bills to be made out
attention of the House for several weeks in
pursuance of this Act to such services as shall
past, and which the honorable and learned then have been voted by the Commons of the
member may know something about. As United Kingdom of Great Britain and Ireland
has been stated, it was the practice, at in this present session of Parliament."
one time, not to ask for Supply Bills at Now let me ask the Attorney-General
all, but to pay money upon the votes of what inconvenience would result from the
the House without respect to anything substitution in the resolution of the words
else; and I think it is much to be "as shall then have been voted" for the
regretted that that practice was ever words "as set forth in the Estimates?"
depart.ed from. But the committee have The Government could then pay the
all the facts before them, and I ask teachers as soon as the Education vote
whether they are prepared to allow the passed. The Education vote could be
payments to the Common School teachers brought on next Tuesday; and almost
and the charitable institutions to stand before the Supply Bill became law the
over until the matters now pressing on Government would have authority to pay,
the consideration of the House are dis- and this supposing the discussion on the
posed of, merely to gratify the whim of Education vote occupied two or even three
the honorable and learned member for St. evenings.
Kilda? The Education vote cannot be
Mr. McCULLOCH.-I have given a
disposed of in a night, and cannot be pledge that the Education vote shall not
brought on withiu ten days, because I be brought on without a week or ten days'
have already promised the honorable and notice.
learned member for Dalhousie that notice
Mr. LANGTON.-Then the committee
to that extent should be given of the vote have to consider which is the greater or
coming on.
less inconvenience. Which is the greater
Mr. LANGTON.-It would appear inconvenience to the House-to sanction
that the Chief Secretary desires not merely a bad practice, the payment of sums of
to abandon the practice of Supply Bills- money which have never been voted, or
because he has condemned the introduc- to delay the payment of moneys t.o the
tion of that practice-but to obtain the Educational department for eight or ten
sanction of the House to the payment of days, for that is the most, according to the
moneys not upon the votes of the House, but statement now made by the Chief Secreaccording to the Estimates. If Supply Bills tary? lt seems to me that the objection
were dispensed with, and if the practice to pursue the course which has always
which prevailed before the time of Supply been pursued by the House of Commons,
Bills were reverted to, the Chief Secretary and about which there is no dispute-even
would have to wait until the Education the honorable and learned member for
vote was passed before he could pay the Brighton does not dispute that it is the
teachers. The Attorney-General has re- practice of the House of Commonsferred to the fact that, in 1859, in view of comes with a very bad grace from honora dissolution of Parliament, a vote on able members who are disposed continually
account was passed by the House of Com- to follow the pl'actice of the House of
mons, and the vote was completed by the Commons, when it does not appear that
next Parliament. Now it is quite clear this House will be any great gainer by it.
that the honorable and learned gentleman lt must be apparent that, if this House is
has not yet made himself acquainted with to exercise any control whatever over the
the nature of a vote on account. A vote public funds, it must take care that it does
on account is not a sum of money placed not allow the payment of sums of money
at the disposal of the Government for not voted. In what respect, I ask, does
them to do absolutely what they please our power over the purse consist, if it does
with it; it is restricted to the votes before not consist in that? Sir, honorable memthe House, like every other Supply Bill bers speak of this as a matter of no
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cOIisequ.~~c!3 ,at aU:, ~ d,a,r? sa., many honor· circumstances, to depart from the usual
able men?-oers al'e' not aware that, ",hen a' forin. The closer we adhere to Our forms
~W"o(thi~'kind is. -pass~9.~?y:tP~ COUl.lllOQSt' the slifer' the' forms"and pr~vileges 'of ,thiS-,
it is the Speakel"s du:tyt~· ~ee 'tbtit no ,House ''ivill )b'e as agairist"all,opponents'.:
hirger'suln is iii61uded'in'such Bill than the Therefore, when the honorable,and ietir(led
amount of the votes passed at tliaf time~ member argues in suppo,rt, of .;a ',strict adOf cour~e'when It ,vote·:like the:present}s 'h'erence to forms, I entirely agree with,
taken":""'a vote, 'on account" of"' services him. But the present is merely 'a qllestion'
"which ,have· been ,or shall ,be 'voted in' whether,., under t,he circumstaQces whiC'li:
this present: session":-:-itapplies ,to v"otes the Chief Secretary' 'has stated, it. is 'not
that ,may be tak~n; ·afterwards~ Still' the' expedient'to adopt the' form proposed, ,for'
restriction, rerpa,ins that sUInsdmnot be the purpose of enabling the salafic::s of. the',
paid uJ;ltil 'the Commons, by its' vote;' teachers'to be paig.' ,Of course, 'if the
Hanctions the' pajJI'lent. I spbmit that, if suggestion. of th~ ~o;norable meIl?-be~, for,
we desire to maintain a"rigid contrbl o'ver W est, Melbo~rne be accepted, a' sum, for
the expenditure of the count,ry, we can only education lllight be voted ,ten days hence;
d~' so 'by adherin~f"to thi3 'wholesome rtile , but the House, would then have no ,more
always pursued: by the!House' of Commons:' control over the details of that e:ipeildi~'
'Mr. ,FELLOWS~-The' Chairman has' ture than it has now. . CertaInly, if th~
niisu~derstoo(r me. :. ~I did ,'not-' !1sk for the
form proposed by the Chief Secretary be
Chairman's ruling; I'merely'desire!i that' adopted, -it' will not affect 'the mfLjQrity
he should report,the matter to tpe Speaker, the votes; it .wil~ only apply to the Eduin- or~er that we might: ascert,ain whether' cation vot'e, the vote for' charitable i:bsti:"
the course' proposed is in order.' Witli tutions, and' the' few others which' have,
that view, :r will 'move! :
nQt yet been ,passed. 'l~ -,is for, tli~ cpm-:"That the 'matter of this resolution' be' re- mittee tosaywhetp.er ,it is less' undesirable
ported to the House for deciding whether it is ,
pub~ic ,~e;y~~t~. ~~d )teach~i'8
in order to authorize the.issv.e of,pub,l~c moneys for
to services or(pp.rpo~e,8 ,no~,p~eviously vot~d by remam out of theIr .salarles fdr tep days,
the Hquse/"
.,',
,.. , , t .
'.
'
than that 'we should follow a' p~actic~ ,
Mr. HIGINBOTHAM.-This is not a which on' certain occasions has' been
1 ;
question of order,- b~~~us~ it is perf~ctly' adopted 'by th~ 'House.' "
M~.,CASE~.-As th,ere seems ~o,~e fl: '
c6mpet~nt "for ,the' c~mmittee to deal ~ith
the resolution.'iio~"before' it:" t;9~ii,uridei' little' confusion between!.th~ bl.nguage' restand the suggestion of the, ij.onorable ferred to by the honorable. and lea-rned
member for W,est Melbourne (Mr. L~ngton) member' for St. Kilaa: and- the la:ng~age
fo~ the 'substifution: 9f certain words for ot, the=resoluti'on, before the committee, I
other words in ~he resolution. That is an wish to "point out that~ in Englan~,
intelligible. ,!,propositjQn. ;Sut 'the hOJ;lor: Supply ,Bills provide n:ot only for the issue,
able and learned memb'er for, St. KHda and ~pplication ,of money out of the con,';
(¥r. Feliows),"if he has proved anything~ solldated 'revenu~, but also for'the raising
has proved to the House that ~his is npt of ,money by Exchequer-bills'. ~ow· the'
the ordinary' form of a Bill of Supply. section to which the h6norab~e and learned
Really I 'don't, think it was necessary member ,referred, a few minutes, ago" is
one which refers, not to the issue of money
forth~ ,honorable and learn,ed member to
labour so much in that direction, because from the,consolidated revenue, but' to, the
the fact 'Is one which' no one will be pre~ manner in which the money raised by Expared to disjm'te. The form was adopted, chequer-bills'shall be applied.' Tpe section
I beJieve, first in 1862, by a Go,verI}mep.t to which the honorab1e 'and learned memwhich the honorable and le~rned I;l1ernber" ber referred was the second. But it does
not bear out ,his assertion at' all. The
supported.
, '.
Mr. FELLOWS.-:-No; it' wa~', never seCtion is as follows : "The' "governor and company of the Bank ~f
'
..
adopted until. 186(;i.. '
Mr. HIGINBOTHAM.-J tl;tink it was England may make, advances to' Her Majesty
adopted in 18Q3. ,Ho.wever, it has been upon the credit of the sum granted"--:
adopted tw~ or three if not fo~r times, That is the Bum' granted by ihe pr~vious
and on each ,occasion, under special cir- section, in which no reference' whatever is
cumstance&":"'circQ.mstance~ which see.med made to t.he votes of the Hous,e or Com';'
to the House'to justify 'a departure from mons. ..
.
.'
the usual course .. ", I ,fully admit tQat " by, this Act ou~, of .the, co:nsolidated . fp.~d of
of Great 1 Britam
and
it is not ,desi~able, ,excep~ under 'special , the United" ..,.Kingdom
. _... ..
\. ';'
.,.

of

to:

tpe

~
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Ireland, to an amou~t not exceeding in the
whole the Bum of'.£7,924,OOO, and'such advances,
shall be made on the application of the Com-,
missioners of Her. M~esty's Treasury, from
time. to time, in such Bums' as 11!ay be required
for,the.p~blic service, and shall be. placed to the
credit of' the p.ccou'nt ,-of. H~r lMaj~$ty's E;x:chequer ~t the Bank of England, and be avail- ,
able to, satisfy the orders' for .ci~dit grant~d, or
'".
'.".
to be granted."

Mr."

FE'LLOWS.~That is the same.
i

as

thing'
t4~ Go;verIior's' wa~ran~.,
.
,Mr. CA8EY.-I' appre~end not; we
ha:ve a floating balance, and therefore ~~
have no need to. borrow money. In the
mother country the revenue 'is anticipated,
and':the' auth9rity ,o~ Parliament h~s to, be
obtained to' the issue of.Exchequer-bills,.
on the 'faith of' which credIt is obtained
from the ,Bank' of England'; and the'n
Parliament restricis the·way·in which the
proceeds 'of the Exchequer-bills shall be
devoted, because the section goes on to say
that the money th,us obt~ined shall
"be 'availabi~"to satisfy the orders for credits
granted, or' to be 'granted, on, the said, accOllDf'
under the 'provisions of ,the . Exchequer and
Audit Departments Act, 1866, In respect of ~ny
senices voted by the Commons of tthe Ulllted.
Kingdom of Great Britain' and, Ireland in this
present session of Parliament."

Now it seems to me that there is a wide
distincti~l1 q~tw.eep, tb,i~ s~ctiOil ,an,d the
pre~ious section, which provides .for, ,the
issue and application of money out of the
consolidated revenue. ,All that we propose
is'to issue ~nd apply, accprding to law, the
money 'Out of the' consolidated fund t?at
is -akeady there.:,l{i ~ngland"somet~m.g
more tha:n that IS. reqUIred. ,There It IS·
neceS$ary.· not only to provide for the ~ssue
and application of .the money, but to get
the m~>Dey by the issue of. Excheq~er
bills.:.,
Mr~ LANGTON.-If the Minister of
Justice will take the pains to read one of
these: Supply Bills steadily through, he
will 'see how ,utterly. untenable and ridicu,lous is,' the position wlti.ch he tak.es up.
These . BillfJ. Sire all alike .. · Here IS one
passed'"in 186.9 (chap ...6) for the ,api?r~
priatioll.of £1,222,000 out of the consohdated,. fund. The, ,first sectiou. of the
measure says"There shall and.may be issued, and applied,
for aJ;ld towards'm.aking good the, Supply gran t 13,d
to Her Majesty, • . '. . .' . . the sum. of
.£12223838s 9d. out of 'the consolidated fund
of 'the'United Kingdom, of Gr~at BJ."itain and
Irelan'd.",

All1these Bills are for the appropriation'of
mdney . put·, 'of ,', th.e ·,~oil~oFda.tec3": fu?d:.
Whether thecollsohdated' fund.ls supplIed
..'

: ...
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by mean~ of Exchequer-bills, or by the
ordinary growth' and produce o~ the
revenue, does not affect the case' III the
least degree. -The· moneys are ,voted
out of the' consolidated fund, 'and' out of
that alone. Then where is the difficulty?
MI'. KERFERD . .....;. This question" has
been discussed so often that· I beli~ve
almost every member of this·' Ho~se is
perfectly familiar with ev~ry stage ?f a
Supply Bill. " A Supply BIll was thesu?ject of a decision of the Su:preme Court m
the case of Alcock v. 'Ferg~e. 'I ,recollect
that the honorable 'and learned member
for Brighton held the opinion that a; 811pply
Bill had vitallty after the House was, up,
until he discovered, by the decis~on. of the
Supreme Court, that such was not the
case. Now we are asked to authorize the
payment
half a ~illiot;t of money without knowmg 40w It' WIll be expended.
All that we know is that a paper called
the Estimates h;ts been submitted .to the
House and that it is proposed to spend
. this m~ney according· to the items oli that
paper.' Clearly such a pro,ceeding. is. at
variance witli'the spirit of the ConstItutIOu
and the practice of the House of Commons, '
and is opposed to the privileges' of m~m
bersof this House, who, as the custodians
of the public purse, ou~ht no~ to permit a
single sixpence to be paId untll the mone!
is voted-until, in fact, they' know 'how It
is going to be paid. I appeal ',to the honorable and learned member for Brighton, as
the champion of the privileges of this
House, to stick up for this most. important
privilege-.thepower of the purse-and to
say that not a single sixpence shall be spent
until it is authorized in the proper m~n
nero If this'be not done, what will be Our
. position ? 'We give .a~thority for the application of half a mIllIon of money; and,
when the votes which. have yet to be considered are challenged, we may be told"Oh! that has' been paid." That is the
ridiculous position in' w~ich honora?ie
members will be placed; and I should lIke
to know what justification they will have
to submit to their constituents in the event
of any misapplication of moneys?
Mr. J. T. SMITH.-I think the
doctrine laid down by the honorable and
learned member for St. Kilda is indisputable • but the fact is· no less indisputable
that there is an absolute necessity, in order
that the Government of the country may
be carried on, that the resolution should be
passed. I thi~k honorable. ~ember~ should
be content WIth the admISSIOn whICh has
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eome from the Government side that there
is an irregu1l:lrity in the present course,
and be willing to concede that the nrgency
of' the case is a sufficient justification for
the proceeding.
Mr. WRIXON.-I think we are all
agreed that the practice is irregular.
Mr. FELLOWS.-The law officers say
otherwise.
Mr. WRIXON.-I don't suppose it will
be contended that it would be regular
nnder any constitutional Government to
vote money to be spent at the will of any
Ministry. But in what position do we
find ourselves? As has been already
pointed out, through no fault of the Ministry, the salaries of the public servants
for the current month are not provided
for. And yet a vote which will undoubtedly take some time to discuss, and
of the discussion of which notice must
be given, must be dealt with before what
is required by the honorable and learned
member for St. Kilda (Mr. Fellows) can
be complied with.
This, of course,
fnrnishes a good excuse for proceeding
on this occasion as proposed by the Chief
Secretary; but certainly I think it would
be well for the House to consider at some
future time whether a change in the
financial year might not be made so as to
meet the difficulty, and avoid recurrence
to what is certainly an irregular course.
Mr. DUFFY.-I desire to make a suggestion. The Chief Secretary has raised
~Lll objection, the force of which I admit,
to proceeding with the Education vote.
That is to say that ten days' notice is
necessary. My suggestion therefore is to
make this Supply Bill apply, as far as
salaries and other expenditure are concerned, to the sums voted by the House,
and to especially provide, with regard to
education, &c., that it shall be competent
for the Government to apply the expenditure in that direction according to the
Estimates for the year. T desire that we
shall have as much legality as we can in
the matter. Already we have voted the
ordinary salaries. Let us therefore declare, as is usual in Supply Bills, that t.he
salaries shall be paid on the votes of the
House; and, with regard to the educational, charitable, and other votes which
we have not dealt with, let power be
taken to pay moneys on account of them,
although they are not yet voted. . If we
do this, we maintain the principle, and at
the same time admit the force of the urgency of the exception, and provide for it.
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Surely there is no reasonable objection to
that course.
Mr. McCULLOCH.-Is the committee
really disposed to take up the position
that it won't trust the Government with
an expenditure on account of three or
four votes that have not yet passed the
Committee of Supply? The consideration
of these votes has been postponed, in
almost every instance, I believe, at the
special request of honorable members ; and
since theu no opportunity has been afforded
of dealing with them. Under these circllmstances, are the chadtable institutions
to suffer, and the school teachers to be
kept out of their salaries, because the
House will not trust the Government to
spend a portion of the total amount of those
votes? I was pressed a short time ago
to make quarterly advances to the charitable institutions. The proposal received
general assent, and I promised that it
should be done.
But, unless the committee accept the resolution which I have
proposed, this promise cannot be fulfilled.
I think the committee should be satisfied
with the undertaking which I now give,
that no vote that is likely to be disputed
will be paid out of the sum asked for. If
there is objection to any particular vote,
no portion of it will be paid out of this
sum.
Mr. DUFFY.-For my part, I deny
absolutely that this is a question of trusting the Government. Weare asked to go
very far indeed in defence of the form of
our warrants, and we are asked utterly to
disregard the form of our acts. I am
standing in this matter upon the basis of
the practice elsewhere, from which we
have borrowed our own Constitution, and
I have sugge:;ted to the Chief Secretary
-to which suggestion he has not yet
made the slightest allusion-a method by
which we may abide by the principle,
which he admits is the right one,
upon which money is granted, and yet
provide for the wants of the charitable
institutions and the school teachers.
Mr. McCULLOCH.-What is the value
of a form. when we are to depart from it
in two particular cases? If we depart
from it in the case of the Education vote
and the charitable institutions, why should
we not depart from it in other instances?
Mr. DUFFY.- The committee is in.
vited to consent to a departure fl'om the
proper course, in the case of the two items
specified, on account of urgency; but that
is a very different thing from habitually
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departing from the forms of Parliament.
Mr. HIGINBOTHAM.-That practice
I must say frankly that the Chief Secre- was defended by the honorable and learned
tary must not, and no member of the member as a practice which this House
Government, and no member of the was at liberty to pursue.
House must, attempt to play fast and
The moneys
Mr. FELLOWS.-No.
loose with Parliament in the fashion of may have been expended without any
saying one day-" The form is every- Act, but not until after they were voted.
thing, we must stand by the form,"
Mr. HIGINBOTHAM.-If the honorand of declaring the next, merely to able and learned member say's it was not
suit the convenience of the Government, the case, I will not den'y the statement;
that the form is· of no importance. I re- but I must express my belief that a referpeat that, as far as I am concerned-and, ence to the parliamentary records will
as far as I know, the same is true of show that, at that time, moneys were
others-I have taken this action, not in continually paid before even they were
the slightest degree under the impression voted by Parliament. Now, sir, if that
that the money would be misappropriated, be the case, I think honorable members on
but bec!l.use, if we go into a wrong course, the other side should not be too strict in
we don't know where we shall be led; imposing upon the House conformity
What is the use or sense of telling the with usages which have not yet become
House one day that we must defend our thoroughly established. We adopted the
forms, even if we have to fight the Su- practice, and I regret it, of bringing in
preme Court on the question-and that these Supply Bills. However, the pracwould be a serious business-and the next tice is one which exists in England, and,
day that we may treat those forms as so long as it is recognised as a mere form,
waste paper? I am always for standing it is a harmless practice, though a practice
by the forms which we have borrowed which is likely to give rise to great misfrom the Parliament of the mother country, conceptions. Therefore I say the adopin respect both to our warrants and our tion of it is to ·be regretted. But the
expenditure; and I object to see them in- form of resolution 'now before the comsisted upon as of the highest importance mittee is sanctioned by the form of two
one day, and treated, for the convenience or three Bills which have been passed
of the Government, with the utmost con- within the last tl;lree or four years. The
tempt the next day.
honorable and learned member for DalMr. HIGINBOTHAM.-I don't know housie proposes, really, a greater departwhat member of this House treats the ure from the existing form than is
forms of the House as a matter of sub- proposed by the resolution. He proposes
stance one day, and as a matter of unim- . to set out in a Supply Bill two of
The honorable the particular" objects to which the
portance another day.
and learned member for Dalhousie should Government may be authorized to apply
recollect that we are only gradually ap- public moneys, votes for which appear
proaching-though I am happy to believe on the Estimates. The honorable and
by more rapid degrees recently than for- learned member will find no authority
merly-to conform to the practice which for that at all in the history of legislation
serves 8S the model of our own. Before either in England or in this country.
the year 1860-when the practice of the N ever do any of the purposes for which
House of Commons was just as binding the House of Commons or the Legislative
upon this House as now-by a Govern- Assembly vote their money appear on the
ment of which the honorable and learned face of Supply Bills. Then, if the House
mem ber was, I believe, a member-of thinks it expedient, under all the circumwhich the honorable and learned member stances, to pursue a course not strictly in
for St. Rilda was certainly a member-- accordance with ·the practice of the House
Mr. FELLOWS.-No.
of Commons, why not adopt the form
Mr. DUFFY.-We never were col- which has been adopted with regard to
Supply Bills on two or three different oc,
leagues.
Mr. HIGINBOTHAM.-It was the casions, rather than adopt an entirely new
practice not (uly to pay moneys before form which is a departure altogether from
they were voted, but not even to bring in all precedent?
Supply Bills at all.
Mr. FELLOWS.-I wish to make a perMr. FELLOWS.-No. Not before sonal explanation. It is a fact that, some
they were voted.
years since, before we adopted the practice
VOL. VII.-3 F
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of passing. Supply Bills,' I gave an opinion
that, when the House voted moneynot before-the money might be paid.
But, at the end of that year, the Comr;niss~oners of ,Audit pointed o~t in their
report, in a way which must have convinced any person who read the report
with a determination to understanu. it,
that my opinion was utterly wrong. They
pointed out the fact, which I had altogether overlooked, that, after votes were
agreed to by the House of Commons,
these little Bills were passed to sanction
the payment of the moneys. This being
so, I was not so obstinate as to stick to
an opinion which I knew to be wrong.
Mr. MACGREGOR. - The question
before the committee is that the Chairman
should report this matter to the Speaker
with the view to ascertain whether the
resolution proposed by the Chief Secretary
is in order.' If the Speaker is of opinion
that the course is irregular" I shall not oppose ihe resolution, provided it be strictly
understood that it will not be drawn into a
precedent.
The committee divided on Mr. Fellows'
motion to repo,rt the matter to the
Spe~ker'
Ayes
Noes

19
31

Majority against the motion...

12

AYES.

Mr. Aspinall,
" Bayles,
" Bowman,
" Cohen,
" Duffy,
" Fellows,
" Harbison,
" Harcourt,
" Kerferd,
" Kitto,

Mr. Langton,
" MacBain,
" Macgregor,
" ]\fcKenna,
" McLellan,
" Tuomas,
" Walsh.
Tellers.
]\fr. Hanna,
" Whiteman.
NOES.

Mr. Berry,
" Burrowes,
" Burtt,
" Carr,
,,' Casey,
" Crews,
" Davies,
,~ Dyte,
" Francis,
" Grant,
" Higinbotham,
" King,
" Lobb,
" Mackay,
" Mason,
" McCaw,

Mr. McCulloch,
" Miller,
" Plummer,
" Reeves,
" Richardson,
" G. Paton'Smith,
" G. V. Smith, .
" J. T. Smith,.
" Stutt
" Sullivan,
" Williams"
" Witt,
" Wrixon.
Teller,,'.
Mr. Bates,
" Byrne.

Mr. McCulloch's resolution was then
agreed to.
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The House. having resumed, Mr. F. L~
Smyth· reported that the Committee of
Ways and Means had agreed to a certain
resolution ..
Mr. FELLOWS.-Mr~ Speaker, I rise
to a point of order. It is well known t?at
no committee can exceed the powers entrusted to it by the House, and as the
function of the Committee of Ways and
Means is to raise Supplies, granted to Her
Majesty, I wish to ask your opinion, sir,
whether it is competent for that committee
to vote moneys for such Supplies that have
not been granted in Committee of Supply?
I do not wish to cause unnecessary delay,
and therefore I take the course of asking
your ruling at once. The duty of the
Committee of Ways and Means is to
consider Supply that has been granted.
Here no Supply has been granted.
The SPEAKER.- The resolutio~ from
the coinmittee is not yet before us, as no
resolution froIll a Committee of Ways and
Means or of Supply can be reported on the
same day that it has been arrived at,
without suspending the standing orders.
But if the House desires, I have no objection to state my opinion. If I understand the honorable and learned member
(Mr. Fellows), his question is whether
the Committee of Ways and Means is
following the practice of the House of
Commons in voting moneys in excess of
those voted in Supply.
Mr. FELLOWS.-No, sir, in excess of
those granted. In this case the moneys
have not been granted. This resolution
proposes that sums set forth in the Estimates shall be granted,. and not moneys
gl'anted in Committee of Supply.
The SPEAKER.-I understand the
question to be whether the Committee of
Ways and Means can provide moneys that
have not been previously voted in the
Committee of Supply-is that so? I believe it is not the pr'actice -of the Rouse of
Commons to do so.
The resolution was ordered to be considered next day.
LOCAL GOVERNMENT ACT
AMENDMENT .BILL.
The House went into committee for the
further consideration of' this Bill.
Mr. BYRNE rose to make a personal
explanation.' On the previous evening,
whilst the question of the appointment of
auditors was under consideration, he said
that .there had been defalcations in the
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Sandridge 'Borough Council amounting ,to
sum of money; that the
local 'treasurer had been accused' of committing those defalcations, that a criminal
prosecution had' been instituted against
that officer, of which he had g'ot, clear,
Bnd :that he had subsequently died. The
honorable member for Sandridge had'
stated 'that he (Mr. Byrne) was wrong
in his facts, and he now read an extract
from the report of the professional 'auditor,
Mr. McDougall, who' was engaged to
investigate the accounts, which he said
proved that he was not in ~ error,at the
time he made ttole statement which had
been challenged.
The discussion' on clause 322, and: on
Mr. Casey's amendment for exempting
from 'payment· of toll vehicles carting
wood, was resume9..,
Mr. RICHARDSON said that there
weresbme toll-bars through Which very
little else than wood passed, and they
Il1igllt Qs' well be abollshed altogether. He
opposed the amendment.
. ,
M;r,. CASEY said that if it was the
wish o~ the committee he' would not object
to withdrawing .it.
Mr. NcKEAN objected to its being
withdrawn.
The House divided on the amendmentAyes
13
, Noes
.:. 30

a .considerable'

Majority against the} 17
amendment ...
AYES.

Mr. Burrowes, '
" Byrne,
" Crews;
" Hanna, '
'" Kitto,
u Longmore,' .
" Macartney,
" Macgregor,

Mr. McKean,
" Plummer,
" Reeves.
Tellers.
Mr. Bowman,
" ~yte.
NOES.

Mr. Burtt,
" Casey,
" Farrell,'
" Francis,
" Grant,
" Harbison,
" Harcourt,
,,. Higinbotham,
" 'King,
" Lalor,
" Lobb,
" MacBain,
" Macpherson,
" Mason,-,
" Mc C.ulloch,
,. McLellan,
3 ,F 2

Mr. :Miller,
" Richardson,
" Russell,
" G. Paton Smith,
" G. V. Smith,
" J. T. Smith,
" Stutt,
" Sullivan,'
" Thomas,
" Walsh,
" Watkins,
" Whiteman.
Tellers.
Mr. ;Bates,
" Bayles.
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Mr. CREWS moved that the word
" firewood" be inserted after the word
, "carting." After the rejection o.f the
last amendment he thought it very likely
that there' were many honorable members
who would not object to exempting firewood from the payment of toll who
could not see th~ir way to voting for
other descriptions of wood being exempted.
'
Mr. KING said that if such an invidious amendment was put as that now
before the ~ommittee, another interest
should be considered at the same -timethat of the market gardeners. If the exemption were allowed to extend to them,
he would have no objection to vote for the
amendment.
. Mr. HARBISON thought that, after
the rejection of the amendment last proposed, the present one must be rejected
also. He should vote against it.
Mr. McLELLAN said that there was
no' equitable ground upon which the carters of firewood should be exempted from
the payment of tolls, unless .market gardeners were treated in the same way.'
Mr. G. PATON SMITH regarded the
amendment as an absurdity; because t}lere
was a large quantity of wood brought into
market-that, for instance, which was
used for the purpose of burning brickswhich it would not, he conceived, be the
object of his honorable colleague (Mr.
Crews) to exempt from the payment of
toll. He was opposed to -the system of
tolls altogether, and he hoped before long
that some rational measure would be ill"
troduced into Parliament, by which it co)],ld
be got rid of. He hoped the honorable
member would withdraw the amendment,
and if he would bring in a measUt'e for the
abolition of tolls, he (Mr. G. P. ~mith)
was prepared to give him his best assistance.
The Rouse divided on the amendment4-yes
11
No~
35
Majority against the}' 24
amendment ...
, AYES.

Mr. Bowman,
" Byrne,
" Crews,
" Kitto,
" Macartney,
" Macgregor,
,,}{cKean, .

Mr. Plummer,
" Reeves.
Tellers.
Mr. Farrell,
" Longmore.
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NOES.

Mr. Bates,
" Burrowes,
" Burtt,
" Casey,
" Dyte,
" Francis,
" Grant,
" Hanna,
" Harbison,
Harcourt,
" King,
" Lalor,
" Lobb,
" MacBain,
" Mackay,
Capt. MacMahon,
Mr. Macpherson,
" Mason,
" McCulloch,

Mr. McLellan,
" Miller,
" Richardson,
" Riddell,

" Russell,
" G. Paton Smith,
"
"
"
"
"
"
"

G. V. Smith,
J. T. Smith,
Stutt,
Sullivan,
Thomas,
Watkins,
Williams,

" Witt.

Tellers.
Mr. Bayles,
" McKenna.

Mr. McLELLAN pointed~ out that the
exemption from payment of toll, in the
por-tion of the clause now under consideration, extended to animals driven or going
to or from water or feed. . He did not
suppose that it was the intention of the
Government that horses that had become
exhausted, and were being sent out to
grazing-paddocks, should pass free any
more than other classes of stock. He
hoped that the Minister of Justice would
consent to the amendment of the clause
to meet his view. He moved that the
words providing this exemption be struck
out.
Mr. IJALOR considered it was only
reasonable that animals going to their
ordinary pasture should be exempt from
toll, and that this was the intention of the
provision which the honorable member for
Ararat (Mr. McLellan) proposed should
be omitted.
Mr. HANNA thought the requirements
of the case would be met by leaving the
local bodies to make it a condition of the
leasing of tolls, that animals going to or
from water or feed should be exempt from
toll. He knew that this was frequently
made a condition of the lease.
Mr. DYTE suggested that the omission
of the words "or feed" would meet all
objections. Animals would then only be
free from toll when going to or from
water.
Mr. LALOR remarked that if the suggestion of the honorable member for
Ballarat East (Mr. Dyte) was adopted,
animals going to the town common would
have to pay toll.
Mr. D YTE said he did not see why
they should be exempt from toll.
Mr. McKEAN submitted that the Government ought to have some control
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over the establishment of toll-gates. To
such an extent had toll-gates increased
that, within the last few weeks, an instance
had come under his notice in which, about
eleven miles from Geelong, an hotel was
actually divided by a toll-gate.
Mr. RICHARDSON stated that he
was not aware of the case to which the
honorable member for Maryborough (Mr.
McKean) referred, but no toll-gate could
be erected without the consent of the
Governor in Council.
Mr. CREWS opposed the amendment.
If animals going to or from water or feed
were not exempt from toll, a great hardship would be inflicted upon many poor
persons who earned their livelihood by
keeping cows.
Mr. HARBISON observed that if the
words proposed to be omitted were
retained, an object which the honorable
member for South Bourke (Mr. Crews)
had in view, namely, the total abolition of
tolls, would probably be achieved, as he
presumed it might be said that animals
were always going to or from feed.
Mr. MACPHERSON recommended the
substitution of the words "to and from
water or feed on the same day" in place
of the words "to or from water or feed."
No animal would then be exempt from
toll except such as went to and from
water or feed on the same day.
Mr. McLELLAN accepted this amendment instead of the one which he had
proposed.
After some further discussion, the
amendment was negatived.
Mr. MACPHERSON moved an amendment in that portion of the clause
exempting any horse or, vehicle returning
or going through any toll-bar at any time
within twenty-four hours after payment
of toll. His amendment was to substitute
"animal" for "horse."
The committee divided on the question
that the word "horse" stand part of the
clause;.
21
Ayes
Noes
21
AYES.

Mr. Burrowes,
" Burtt,
" Casey,
" Davies,
" Grant,
" King,
" Lobb,
" Mackay,
" Mason,
" McCulloch,

" McKean,

Mr. Miller,
" G. Paton Smith,
" G. V. Smith,
" Stutt,

" Sullivan,

" Watkins,

" Williams,

" Witt.
Tellers.
Mr. Bates,
" Hanna.
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NOES.

Mr. Byrne,
" Crews,
" Dyte.
" Harcourt,
" Kerferd,
" Kitto,
" Lalor,
" Longmore,
" Macartney,
" Macgregor,
" McLellan,

Mr. Macpherson,
" Plummer,
" Reeves,
" Richardson,
" Riddell,
" Russell,
" Thomas,
" Walsh.
Tellers.
Mr. Bayles,
" McKenna.

The CHAIRMAN said that, in accordance with the parliamentary rule, he
would give his vote with the" ayes."
The amendment was accordingly negatived.
Mr. BAYLES proposed that after the
words ",horse or," the words" any other
cattle" should be inserted. He did not
see why persons driving horses should. be
the only persons exempt from another
toll on going through a toll-bar. within
twenty-four hours after payment of toll.
Why should not a driver of bullocks be
exempt?
Mr. MACPHERSON supported the
amendment, as it would accomplish the
same object which he had in view in proposing the amendment which had just
been negatived by the casting vote of the
Chairman.
Mr. G. PATON SMITH said all veJlicles, by whatever animal they were
drawn, were entitled to the same exemption
as horses .
. Mr. MACKAY hoped the amendment
would be adopted. If horses which were
not attached to a vehicle were entitled to
an exemption, other animals ought to be.
Mr. CASEY expressed his willingness
to accede to the amendment, but suggested
that instead of inserting the words proposed, it would be better to insert the
words "drawn by cattle," after the word
"vehicle." A vehicle drawn by any
animal would then be entitled to exemption from paying toll at the same bar
twice within twenty-four hours; and
horses to which vehicles were not attached
would also be exempt. Horses were the only
animals which men rode in this country.
Mr. LALOR remarked that if all vehicles were entitled to the exemption, as
pointed out by the·' Attorney-General,
there was no necessity for any amendment.
Mr. MACKAY asked why bullocks
without a vehicle should not have the
same exemption as horses ?
Mr. LONGMORE stated that bullockdrays frequently passed through toll-bars
and the b~llocks returned without the
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drays. At Ballarat, for instance, he had
s~en as many as twenty-five such drays
left in the market because their contents
were not sold, but the bullocks had been
taken back, within twenty-four hours, to
the place from whence they came. It
would be unjust to compel the driver of
the bullocks to pay a second toll for them
under such circumstances.
Mr. WALSH observed that the clause
introduced so many new exemptions which
were not contained in the existing law
that in many places the toll-collector
would find his occupation gone. All the
exemptions mentioned nfter the words relating to vehicles employed in carting
manure were new.
Mr. McKENNA \concurred with the
honorable member for East Melbourne
(Mr. Walsh). He was afraid.the new exemptions would give rise to a great deal
of litigation. It would be better to adhere
to the provision in the existing law until
a Bill was introduced to sweep away tolls
.
altogether.
The amendment was agreed to.
Mr. RICHARDSON moved that the
words "at any time within twenty-fo'lr
hours" be struck out, with a view to insert "the same day."
Mr. LALOR thought that the words
"at any time within twenty-four hours"
meant between twelve o'clock one night
and twelve o'clock the next night.
Mr. RICHARDSON.-No.
Mr. CASEY did not agree with the
honorable member for South Grant (Mr.
Lalor). He thought the words meant
what they said. Perhaps some of the
members of the committee which had
drawn the clause would defend the use of
this particular phrase.
Mr. LONGMORE explained that the
phrase was introduced to meet the case of
such persons as market gardeners, who
had frequently to pass through a toll-gate
before twelve o'clock at night, to attend
the market next morning, and who, though
they returned within twenty-four hours,
were obliged to pay double toll.
Mr. RICHARDSON suggested that the
words" between six o'clock in the morning and six o'clock next morning" would
meet the object referred to by the honorable member for Ripon and Hampden. It
would be imprncticable to carry out the
exemption if the phrase "at any time
within twenty-four hours" was retained,
because every person who passed through
a top-bar would have a different dale

738

Local Government Act

[ASSEMBLY.]

Mr. MACKAY pointed out tha~ the
difficulty might be met by the toll-collector
giving each person a ticket, and making a
memorandum on it as to the time he passed
through the bar.
The amendment was negative~. .
Mr. DYTE proposed the omission
from the clause of certain words giving a
licensed carrier the, privilege of free
passage through a toll-gate on his return
journey, if made within one month.
Mr. HANNA supported the amendment. He believed that, if the words
.. were not struck out, toll-tickets would be
transfened and other abuses would arise.
The amendment was agreed to.
Mr. DYTE suggested that volunteer
fire-brigades should be included in the
list of exemptions.
Mr. HANNA observed that he had
more practical acquaintan'ce with the
working of tolls than perhaps any other.
'honorable member, and he had never
heard of a fire-brigade being. charged toll.,
Mr. DYTE said he knew of an instance of a cab'man being charged toll
when conveying firemen to the scene of a
fire.
Mr. CASEY promised to take a note
of the suggestion.
Mr. BYRNE proposed the addition to
the clause of words providing "that no
toll shall be demanded or levied under this
Act on and after the 1st January, 1872.'.'
Ml'. HANNA suggested that the time
named should be the 1st January, 1874.
Mr. BAYLES moved that the time
should be the 1st January, 1873. This,
he said, would allow the shire councils
only two years and a half to free themselves from their liabilities. Those liabilities amounted in one instance, to £ 11 ,000 ;
nnd ·they ranged, in others, from ~5,000
to £R,OOO. And.if the toll revenue were
cut off too quickly, the local bodies
would b~ disabled from discharging these
liabilities.
Mr. WATKINS objected to the proposal of the honorable member for Crowbnds (Mr. Byrne). The shire councils
nnd road boards were doing the best they
could to extend roads" and to convert
hush tracks into macadamized high ways,
lmt they could not do this at all. if they
did nDt anticipate their revenue. If it
were decided that tolls should be abolished
at the end of two years and a half, no
new works would be undertaken, unless
the Government could devise some means
of securing to the local bodies all,.eq~~Yt¥~llt
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for the toll revenue. Good roads were
for the benefit of all classes; without
tolls, good roads could not be maintained;
and therefore he regarded the propos at as
. most impolitic.
Mr. HANNA also opposed the amend·
mente He contended that in many parts
of the coun try there would be.' nothing in
the shape of a good road if tolls 'Yere
abolished.
Mr. LONGMORE denied that road
making would cease when tolls were done
away ·with. The toll system was a most
expensive mode of gathering money. He
believed that the farmers throughout-the
country w:ould not be unwilling to tax
themselves another· threepence per acre if
tolls were abolished.
.
'Mr. DYTE observed that in the distri"ct which' he represented two local
bodies, ~ith the concurrence of the Government, contracted a loan which was
secured on the toll revenue, but he believed that the time for the repayment of
that loan would not expire: until after the
time mentioned in the amendment.
He
trusted that the proposed abolition would
not take effect until 1873, so that local
bodies might be enabled to discharge their
obligations.
Mr. CREWS said he bad heard of
cases of toll-gates through which residents
of the locality were allowed to go at a'less
rate than strangers. The spirit whic}:l
dictated such an arrangement appeared to
animate those honorable 'members who
seemed to conclude that, if tolls were done
. away, the incomes of shires and road districts would be reduced. It was said that
large amounts had been raised by loan in
anticipation of .the toll revenUff; but
where .would be the hardship -or difficulty
in meeting those liabilities out of the
rates instead of out of tolls?,' Supposing £11,000 to be owing by any given
shire, and that this amount. must· be paid
by tolis, it would be necessarj to raise 25
per cent. more than the amount named to
clear off the liability. He considered that
a notice of two' years and a half was sufficient to warn the local bodies of the
intention of Parliament to do away:with
tolls altogether.
:
Mr. WATKINS denied that two years
and a half would be a sufficient notice to
the local bodies.
Mr. G. PATON SMITH suggested, as
a compromise; that the' abolition should
not take effect u'ntil the 1st'July, 1872, or
three years from the present time.
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The committee divided on the question
that "1872" stand part of the amendment, Ayes
28'
~oes
7
Majority against Mr.... Bayle..s.'} 21
proposal
AYES.

Mr.' Bowman l
" Burrowes,
" Burtt,
" Byrne,
" Casey"
" Cohen,
" Crews,
" Farrell,
" Grant,
" King,
" Lobb,
" Longmore,
" Macgregor,
" Mackay,
" Macpherson,

Mr. McCulloch,
" McKenna,
" Miller,
" Plummer,
" Reeves,
" Richardson,
" G. Paton Smith,
" G. V. Smith,
" Stutt,
" Sullivan,
" Wilson.

Tellers.
Mr. Bates,
, " Davies.
NOES.

Mr. pyte,
" Hanna,
" Watkins,
" Williams,

.

I Mr. Witt.
Tellers.
Mr. Bayles,
" Russell.

On the question that Mr. Byrne's
amendment stand par~ of the clause,
Mr. WATKINS moved that the
Chairman report progress. He considered
that, as so many country members were
absent, the question should be postponed
for further consideration. He thought
that, when so monstrous and unjust a
proposition was dealt with, there should
be a full attendance of members.
The committee divided" Ayes
5
. Noes
27
Majority against .r.e.portin•.g. } 22
progress
AYES.

Tellers.
Mr. Bayles,
" Dyte.

Mr. Russell,
" Watkins,
, " Williams.
NOES.

Mr.
"
"
"
"
"
'"
"
"
"
"
"
"
"

Burtt,
Byrne,
Casey,
Cohen,
Crews,'
Davies,
Farrell,
Grant,
lIanna,
King,
Lobb,
Longmore,
Macgregor,
Mackay,

Mr.
."
"
"
"
"
"
"
"
"
"

Macpherson,
McCulloch,
McKenna,
Miller,
Plummer,
Richardson,
G. Paton Smith,
G. V. Smith,
Sullivan,
Wilson,
Witt.
Tellers.
Mr. Bates,
" ,Bowman.

Mr. Byrne's amendment was agreed to.
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On clause 326, providing that a board
or table of certain dimensions, and legibly
painted with the name of the toll-bar :md
the tolls payable thereat, should be conspicuously placed on each toll-bar, tollgate, or toll-house,
Mr. MILLER moved that the letters
so painted should be orie inch. in length
instead of two inches, as mentioned in the
clause.
The amendmen t was agreed to.
On clause 327, making similar provision
as to the toll collector's board,
Mr. LONGMORE moved a corresponding alteration in the length of the letters.
The amendment was agreed to.
The schedules were agreed to, the first
schedule being amended so as to include
a number of road boards which had been
created since the distribution of the Bill.
Mr. BAYLES reminded the Minister
of Justice that he had been good enough
to promise that he would prepare a clause
to enable shire councils to negotiate overdrafts under, certain circumstances. Circulars had been sent on this subject to the
shire councils throughout the colony; but
replies had not been received to the whole
of them. Would the Minister of Justice
name the latest period at which such a
clause as that referred to could be framed?
Mr. CASEY assured the honorable
member that ample opportunity would be
afforded for the intl'oduction of such a
clause. In the first place the Bill would
have to be reprinted; but in any ca~e he
(Mr. Casey) would see that the clause was
brought forward in another place, if the
honorable member was not ready to introduce it to the notice of the committee.
On the motion of Mr. CASEY, cla'Use 1
was amended so as to date the operation
of the Bill from the 1st of J'uly, 1869.
Mr. MILLER moved the introduction
of a new clause into tbe Bill, the object
of which was, that if any road (main road
or otherwise) should extend into two or
more districts, boroughs, or shires, of
which the traffic was common to ali, and
if such road should have been completed
in one or more of such districts, and remained impassable or incomplete in any
other, the board or council of anyone or
more of the districts, boroughs, or shires
adjacent to the one whose portion of the
roa~ had been left incomplete, ,might give
notice under seal to make the requisite
repairs, and, in the case of def~u1t, to perform them at their own cost out of ~their
general revenue, powe~ being.giv~n~b the
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Governor in Council to determine the
terms and conditions upon which repayment might be made, provided they should
, not exceed five years, and that after the
terms of repayment had been fixed the
amount should, when due, be recoverable
as an action of debt in any court of competent jurisdiction.
Mr. RUSSELL expressed dissent from
the principles .of the clause.
Mr. RICHARDSON pointed out that,
one district might not be so well off as
other districts adjacent to it, and, if so, it
would be a hardship on the less wealthy
district to compel its council to perform
works of public utility which could more
readily be carried out by the others. He
could not see his way to assisting iri the
passage of so important a clause, without
having further time allowed for its consideration. At present it appeared to him
very unadvisable to place the weaker
district in a position to be compelled by
its stronger neighbours to do certain things
which would be difficult or, impossible to
it, although easy of accomplishment by
them.
Mr. BAYLES said that he was at all
times glad to give his assistance to any
measure which had for its object the extension of roads; but he could not but
regard the clause under consideration as
one which would work the greatest hardship if it were passed.
Mr. MACPHERSON expressed his
opinion that the question was one of too
great importance to justify the committee
in deciding upon it in an off-hand manner;
for h~ believed that to affirm the principle
involved in the clause would be to strike at
the root of the system of local self-government. He suggested that the Minister of
Justice would do well were he to draft a
clause giving some such power to the
Governor in Council on the representation
of the local bodies that they were prepared to carry out certain public works.
He thought that that would answer all the
objects sought, whilst it would prevent
the possibility of one public body, in an
unseemly and arbitrary manner, interfering
with another.
Mr. CASEY said that if it was the wish
of the committee that he should draft such
a clause as would meet the views of
honorable members, he would do so; although he should feel himself in duty
bound to vote against it.
The motion for the introduction of the
da{!.se was negatived:
. . '

Amendment Bill.

Mr. WILLIAMS moved the introduction of the following new clause:"For the temporary accommodation of shire
councils, pending the receipt of ro'ad subsidies,
or rate endowments, or ,grants payable by the
Government, or collection of general rates, it
shall be lawful 1'or councils, for the purpose of
carrying on or completing public works then iIi
progress, to obtain advances from banks by
overdraft of the current account ; but no such
overdraft or accommodation shall at any time
under any circumstances exceed one-half of the
prior year's income. Provided also that such
bank overdraft shall be liquidated before the
conclusion of each financial year."

After some remarks from Mr. LONGMORE
and Mr. MILLER, the clause was agreed to.
The preamble having been agreed to,
progress was reported. '
The House adjourned at twenty-three
minutes past eleven o'clock.

LEGISLA.TIVE A.SSEMB'LY.
Thursday, May 13, 1869.
Representation of Ballarat West-Water Supply to Castlemaine - Personal Expla.na.tion - Commissioners for
Taking AffidaYi.ts-Mr. Moriarty-Melbourne City Court
-Mining Leases-Supply-Ways and Means-Consolidated Revenue (£500,000) Bill-County Courts Law
Amendment ,Bill.

The SPEAKER took the chair at halfpast four o'clock p.m.
REPRESENTATION OF WEST
BALLARAT.
The SPEAKER announced that he
had received a return to the writ issued'
for the election of a member to serve for
the electoral district of Ballarat West, by
which it appeared that Oharles Edwin
Jones, of Fitzroy, writer, had been duly
elected.
WOORNDOO.
Mr. G. V. SMITH laid on the table,
pursuant to order of the House.( dated
April 27), papers relating to the postal
business at W oorndoo, and the removal of
the local post-office.
WATER SUPPLY.
Mr. FARRELL asked the Minister of
Mines whether the Government had in
their possession the iron pipes necessary
for the reticulation of water for domestic
purposes throughout the borough of Castlemaine and surrounding neighbourhood;
and when it was his intention to call for tenders for laying the pipes for th~t pUl'p08e ?

Mining Leases.
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Mr. SULLIVAN said 'the pipes were
not in the possession of the Government ;
but tenders would be called for. without
delay.
PERSONAL EXPLANATION.
Mr. THOMAS called attention to some
remarks offered, the previous evening, by
the honorable' -member for Crowlands
(Mr. Byrne), impugning the veracity of a
statement made by him (Mr. Thomas), on
Tuesday evening, when the House was in
committee on the Local Government Act
Amendment Bill, in reference to the
special audit of the accounts 'of the
Sandridge Borough Council. The honorable member read a letter from the Town
Clerk of Sandridge, and produced the
original audit, to show that his statement
was founded on fact.

Supply Bill.
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Mining department relating to the forfeiture
of mining leases Nos, 344, 345, 346, and 352,
mining district of Maryborough, and to the
post-dating of a certain lease issued in the same
district j and also copies of all such as have been
issued from the department in relation to the
same subject."

Mr. KERFERD seconded the motion,
which was agreed to.

SUPPLY.
On the order of the day for considering
the resolution passed the previous evening,
in Committee of Ways and Means,
Mr. McCULLOCH rose and said"Mr. Speaker, objection was taken to the
motion which I submitted last night in
Committee of Ways and Means, on the
ground that some of the votes to which it
referred had not passed through Committee of Supply. Honorable members on
all sides of the House appear to agree that
AFFIDAVITS.
it is undesirable that the course which I
Mr. McKENNA asked the Minister of proposed should be taken; but present
Justice whether there was any objection circumstances necessitate some action,' in
to clerks of police courts acting as com- order that the Government may be placed
missioners of the Supreme Court for in possession of means to pay the parties
taking affidavits?
to whom the Rtate is indebted for services
Mr. CASEY said there would be no rendered. Of course the Government only
objection, provided that no fees were asked desire to follow, as closely as they possibly
for, and that if any were received they can, the practice of the House of Commons,
should be paid into the Treasury.
with the object of securing for this Assem bly
the
entire control of all matters affecting
MR. MORIARTY.
the public moneys. Now, sir, I think the
In reply to Mr. DYTE,
difficulty-if any difficulty exists-can be
Mr. SULLIVAN said there would be got over by following the course which
no objection to lay on the table the cor- has been adopted by the House of Comrespondence relating to the services of mons again and again, and taking, in
Mr. Moriarty in connexion with the Water Committee of Supply, a vote on account
Supply department.
of the various items of expenditure which
have been postponed, to the extent of half
THE CITY COURT.
the amOUD t placed on the Estimates.
Mr. WHITEMAN called attention to Therefore, I beg to move the postponement
the inconvenience at present felt by parHes of the order of the day which has just
seeking to obtain warrants, in criminal been called.
proceedings, at the City Court, Melbourne.
The motion was agreed to.
He believed the cause of the inconvenience
The House then went into Committee
:was that the work formerly done by six of Supply.
clerks had now to be performed by three;
Mr. McCULLOCH movedand he begged to ask the Minister of
"That a sum not exceeding £177,389 3s. 7d.
Justice if some alteration in the present be granted to Her Majesty on account, for, or
towards defraying the following civil services
system could not be effected?
Mr. CASEY expressed his belief that to the 30th June, 1869, viz. : £
8. d.
the complaint was well founded, and his " Legislative Council ...
700 0 0
intention to take steps to haye an additional
Medical
6,607 7 6
Protection of Aborigines
clerk appointed.
3,150 0 0
MINING LEASES.
Mr. LANGTON moved"That there be laid upon the table of this
House copies of all such papers, documents, anu
corrcrpondence ns nrc in the possession uf the

Government Printer .••
16,265 19 5
Office o~: Titles
4,335 0 0
Charitable Institutions
56,000 0 0
Public Works-Outdoor Staff 2,284 3 4
Education
88,046 13 4
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County Courts.

Mr. RICHARDSON said he observed magistrates, it was generally known, that
·that the motion inclnded an amount for the there wou~d be an appeal to the Supreme
'Medical department. He did not wish to Court. He desired that such cases should
offer any opposition on that account; but be brought before the County Coqrt inhe thought that, before this, honorable .stead of before magistrates, i~ order that
members would have had an opportunity law points might be disposed of at once,
of discussing the manner in which the so that the cost of appeal to the Supreme
Medical department had been conducted.
Court might be_avoided. A similar alterMr. McCULLOCH stated that honor- ation to that which he suggested had been
able members would have an opportunity made'in EnglaJid, and, he believed, with
satisfactory results.
.
.
of doing this.
Mr. CASEY declined to express .an
The resolution was' agreed to, and re.
ported.
opinion as to whether it would be desirable
The standing orders having been sus- to take away the jurisdiction of magistrates
pended, the resolution was then considered at present existing under the 'Friendly Societies Act; but, if it were thought desirand adopted.
able, by those acquainted with the work..
WAYS AND MEANS.
ing of friendly societies, that a jurisdicMr. McCULLOCH movedtion should be given .to County Cdurts,
" That the resolution from the Committee of . there was no reason why a clause with
Ways and Means be recommitted, for further
that object sho~ld not be inserted in the
consideration."
I
Bill.
The motion was agreed to. .
Mr. CREWS suggested that the m'atter
The House having resolved itself into
was
of sufficient importance to warrant
Committee of Ways and Means,
the Minister of Justice in preparing a
Mr. McCULLOCH movedclause for·the purpose. Friendly societies
" That, out of the consolidated revenup., there
shall and may be issued and applied from time were now becoming important institutions
to time, for the service of the year 1869, any in the country.
sum or sums of money not exceeding £500,000,
Mr. CASEY said he would takea·note
for or towards the services'voted in this present of the suggestion.
session of Parliament."
Mr. McKEAN remarked that, under
The resolution was agreed to, and re- the Friendly Societies Act, disputes came
ported.
.
before magistrates in their· capacity as
The standing orders having been sus- jurors. They had to deal simply with
pended, the resolution was considered and matters' of fact, and if questions' of law
adopted.
arose the parties had the same ·right to
CONSOLIDATED REVENUE
have a case stated for the decision of the
(£500,000) BILL.
" Supreme Court as they'would have 'if'they
Mr. McCULLOCH brought up a Bill came before the County Court.. Unless
to apply the sum of £500,000 to the ser- the Minister of Justice intended to abridge
vice of the year 1869, and moved that it the rights of members of friendly societies in that respect, he saw nothing to' b,e
be read a first time.
The motion'was agreed tb, and the Bill gained 'by transferring the jurisdiction,
.was read a first time;
f
w: ith regard' to. matters of fact, from
justices of ihe peace to the County Courts.
COUNTY COURTS LAW AMENDHe apprehended that with a question· of
MENT BILL.
fact, twoor three justices were as compeThe House went into committee outhis tent to deal as one single judge. True,
Bill.
if thejurisdiction were transferred ·to the
Clause 1 having been postponed,
County Court, the suitors might have a
Mr. CREWS asked if any alteration jury; but that would be only substituting
wi~h regard to the la:w relating to friendly
a tedious and expensive proGess ·for the
l"ocieties could be embodied in the Bill ? simple one now in existence.
.
.
lIe desired that all ~isputes connected
Mr. CREWS said, if the cases to be
with friendly societies should be referred to determined were limited to matters of-fact,
County Court judges rather than to ben,ches the argu~ent· of :the. ho.norable member
of magistr,at~s. Almost every .case brought for Maryborough (Mr. McKean) would
before magistrates turned upon some legal have some force;· bue almost· every case
construction of the Friendly Societies Act. which came be(01'e the magistl'~tes turned
Even previous to a case coming before the either upon the construction of the rules
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of the'friendly soc~ety, or upon the meaning of the Act.
,On clause 8, providing for the punishment
of any person who" shall wilfully insult the
judge or any juror or any registrar, bailiff,
clerk, 01' officer of any County Court,
during his sitting or attendance in court,
or in going to and returning from conrt,"
. Mr. McKEAN proposed the omission
of the words "or in going to and return- ,
ing' from court." He' did this to prevent
any abuse of the powers of the judge.
An officer .of the court might on certain
occasions have to step from tlte footway
to the Toad when passing near a crowded
spot-such for instance as "the Corner"
at Ballarat - and if the officer felt
himself insulted for "having to do this,
the judge would have power, under
this clause, to fine or imprison the offenders. The County Court judge would, in
fact, have more power, with regard to
punishmeu:t for contempts, than the Legislative Assembly, if the recent decision of
the'Supreme Court were upheld.
Mr. CASEY said the words which the
honorable member proposed to strike out
were in'the English Act.
Mr. 'DYTE thought that fact furnished
no ,substantial" reason why the words
should be retained. Things occurred in
the colony which did not occur at home.
He objected,to a County Court judge being himself the judge as to whethei' he was
insulted by somebody outside" his court. '
The committee divided on the question
that the, words proposed: to be omitted
stand part of the clause~
Ayes
'
36
Noes
12
Majority against Mr.
}'
l\1cKean's amendment.

24

AYES.

Mr. Aspinall,
" ,Burrowes,
" Bll;rtt,
" Casey,
" Connor,
" Duffy,
" Fellows,
" Francis,
" , Grant,
" Hanna,
" Harcourt,
" Higinbotham,
" Kerferd,
" 'King,
" Langton,'
". Macartney,
" McDonnell,
" Mackay,
Capt. Mac Mahon,

Mr. Macpherson,
" Mason,;
" McCulloch,
" McKeuna,
" McLeIl~n,
" Russell,
" G, Paton .Smith,
" G. V. Smith,
" .J. T. Smith,
"Stutt,
.
" Sullivan,
" Thomas,
" 'NaIsh,
", Watkins,

" Wilson.

Tellers.
Mr. Bayles,
" Cohen.
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NOES.

Mr. Byrne,
" Dyte,
" Everard,.
" Kernot,
" Lobb,
" McCaw,
" McKean,

. Mr. Reeves,
" Richardson,
" Whiteman.
Tellers.
Mr. Bates,
" Macgregor.

An aruendment that the word" or" be
substituted for the word "and," in the
phras~ "i_n going to and ;returning from
court," having been proposed,
Mr. MACPHERSON suggested that
the protection given by' the clau:se should
be limited to the judge.
Mr. McCAW said he hoped the Minister of ,Justice would seriously. consider
the' desirability of affording this protection to bailiffs of the courts. They were,
as a rule, a 'class of men who, in many
cases, would desire no better sport than to
insult other persons for th~, purp~se of
getting themselves insulted in return.
The CHAIRMAN desired the attention
of the committee to the fact that the only
question befo:re the chair was whether the
word" and" stand part of the clause.
. Mr. LONGMORE inquired whether
the GO'\1ernment were really in earnest in
their endeavour to pass such aolause as
this? He had never seen so gross, a piece
of legislation in his life, and nothing
would astonish him more than to find that
a ni~jority could be found
give such a
power as was here proposed to a ,class of
men like County Cour~ bailiffs. A g~ntle
man going along a road might happen to
meet with a bailiff alid not know' what he
was. Some bailiffs were men with a low
cast of countenance, who would not be
tolerated in any honest employment ; and
yet it was suggested that a bailiff should
have, under the protection giving by this
clause, the power of saying, without any
opportunit.y of contradiction, that, in such
a case as he had suggested, he had been
insulted by a gentleman, who would be
subjected to the punishment' prescribed by
this clause. It was an attempt to bring the
free people of this country under iJ:le hands
of a class of men who were utterly unworthy of credence. He hoped the Minister
of tJustice'would reconsider the proposal,
for he was sure that such a state of things
would not be tolerated in this c6mmunity.
Mr. McKEAN remarked that any
member of the Assembly or of the community might, without being aware of it,
offend a bailiff, or a bailiff might falsely
prefei' a charge against him, upon which
he could be brought before the judge. The

to
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individual so charged could not be heard away with altogether, than increased to
on oath in his defence, and he might be such an extent.
sentenced to two months' imprisonment.
Mr. CASEY remarked that the clause
Mr. BYRNE said that, if in order, he before the committee only proposed to
felt disposed to move the expungement of continue the existing law on the subject,
the whole clause; he so much regretted to and was in no degree an extension of the
find the judges placed in the same cate- power which the law at present conferred.
gory with the bailiffs of their own courts. He felt that so long as judges adminisThe CHAIRMAN again said that hon- tered the law between party and party
orable members ought to confinES their -and in many of these County Court
remarks to the question of the amendment actions large interests were involved
before the committee.
-it was a duty to protect them from
Captain MAC MAHON said he thought wilful insult. He knew of no instance in
that the proposed substitution of the word' which the power that it was now proposed
"or" for "and" reopened the whole to restrict had been abused; and, unless it
question; but he would be satisfied to could be shown that it had been abused,
receive an assurance from the Government he could not see any reason for abridging
the powers of self-protection from insult
t~at the clause would be recommitted, so
as to afford an opportunity for making the which the judges had theretofore been
necessary corrections in it. In the last allowed to exercise.
Mr. .McKEAN would mention the
division he had voted under a misapprehension, believing that he was doing so . circumstances of a case in point which
for the protection of the judges, and not had recently occurred in Ballarat. The
for that of the bailiffs of their courts.
judge thought that the clerk of an attorney
Mr. FELLOWS agreed with the honor- (Mr. Cuthbert) had spoken too loudly
able and gallant member for West Mel- across the barristers' table, with the object
bourne, that the amendment before the of communicating to the jury the obchair opened up the whole-question. If the servation he was making. If the clerk
word" and" was retained in the clause, it did act in that manner, he was quite prewould be necessary, in order to complete pared to say that he had been guilty of
the offence, to thrash the bailiff going to contempt, and was very properly punished
as well as coming from the court.
for whaC he had done; but he (Mr.
Mr. CASEY reminded the committee· McKean) was told that the clerk had no
that he had already said that the clause such intention. However, the clerk was
was only intended to provide for the pro- so sentenced, and was· imprisoned. The
tection of the judges, and that he was judge was the sole arbiter of the matterprepared to accept an amendment which there was no appeal, and there was no
would effect that object, on recommittal power, as the honorable and learned memof the Bill.
.
ber for St. Kilda (Mr. Fellows) advised,
Mr. MACGREGOR said he would of repealing the decision of the judge.
support the clause as it stood for the But what he objected to in the clause
present, in order to ensure its recommittal, under discussion was not so much that the
8S promised by the Minister of Justice,
judges should have absolute power of
for further consideration.
committal in such cases, as that it went so
The amendment was negatived.
far as to provide that, if an insult were
Mr. McKEAN suggested the omission offered to a bailiff, the alleged offender
of the words "to commit any such could give no evidence on oath against
offender to prison for any time not exceed- the accuser; and, therefore, unless His
ing two months or," so as to make the Excellency the Governor thought fit, with
imposition of a fine the punishment that the advice of the Executive, to commute
could be inflicted, which, in his opinion, the punishment, he must undergo it. For
would be quite sufficient. He thought the these reasons he would move an amendpower proposed to be given to the judges ment in the shape of the omission of the
was too absolute, because the person com- words he had read.
mitted would have no redress whatever.
Mr. CASEY said that, as the instance
It was a greater power than the Speaker of committal at Ballarat had been specially
of that House, or that House itself ap- referred to, and described by the honorable
peared to possess. He would much rather member for Maryborough, he felt comsee the power of punishment in such cases pelled, in justice to the learned judge in
as were contemplated by the clause done question, to bring the actual circumstances
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of the case under the notice of the committee. The clerk referred to was in
court instructing counsel, and, at a most
critical point of the case, when everything
depended on the answer that the witness
was to give, spok~ in a loud tone of voice
the answer that he wished the witness to
make. The witness having answered, the
learned judge could not know whether it
was really the answer of truth, or an echo
of the interjectional observation of the
clerk. It was surely as necessary for the
strict administration of justice, to guard
against witnesses as against the jury being
tampered with. He would read a statement of the facts of the case which had
been forwarded for his guidance"The statement that a person was committed
for contempt at Ballarat 'whilst instructing
counsel' is untrue. The person committed was
the clerk of Mr. Cuthbert, an attorney, and the
attorney to whom he alleged he spoke was Mr.
Lewis, the attorney for the defendant; so that,
if he was instructing Mr. Lewis, he was violating the Act which forbids one attorney to
appear as an advocate instructed by another
attorney. But the act for which he was committed was that he suggested, in a tone loud
enough for the witness to hear, the answer
which the witness should give-an answer vital
to the case-and thus tempted the witness to
perjure himself and obstruct the course of
justice, as the people hearing the witness tampered with disbelieved the witness when he
adopted the answer prompted. The witness
might have given the answer if not prompted,
and in that case the prompting injured the witness's testimony, and seriously injured the defendant for whom he was called; or the witness
aecepted the temptation of the prompting, in
which case the person prompting him induced him
to commit perjury. The offence was one, therefore, quite subversive of justice, and required,
as an example, to be promptly dealt with."
The committee divided on the question
that the words proposed by Mr. McKean
to be omitted stand part of the clausE'Ayes
27
Noes
14
Majority agai.nst the}
amendment ...

13

AYES.

Mr. Aspinall,
Burtt,
" Casey,
" Cohen,
" Fellows,
Francis,
" Grant,
" Harcourt,
" Higinbotham,
" Kerferd,
" King,
" Langton,
" Macartney,
" McDonnell,

"

Capt. Mac Mahon,
Mr. Macpherson,
Mason.
" McCulloch,
McKenna,
Russell,
" G. V. Smith,
J. T. Smith,
" Stutt,
" Sullivan,
" Wrixon.
Tellers.

Mr. Bates,
Walsh.

"
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NOES.

Mr. McCaw,
Mr. Baillie,
" McLella.n,
" Bowman,
,. Reeves,
" Byrne,
" Richardson.
" Everard,
,. Hl1rbison,
" Kernot,
, Tellers.
" Longmore,
Mr. Connor,
" Macgregor,
" McKean.
Mr. MACPHERSON moved that the
period of imprisonment for such an offence
should be reduced from two months to one
month.
Mr. LANGTON pointed out that for
something ov~r ten years the County
Court judges had exercised powers equal
to those now proposed to be conferred
upon them, and that there was not a single
instance of their having abused them. It
might happen on some occasion ·that a
very serious offence might be committed
in court that would deserve and demand
exemplary.punishment.
Mr. LONGMORE moved, as a further
amendment, that the words" seven days"
be substituted for" two months."
The amendment of Mr. Longmore
having been negatived, the committee devided on that of Mr. Macpherson26

Ayes
Noes

14

t

Majority in favour of
the amendment ••• f

12

AYES.

Mr. Aspinall,
" Burtt,
" Casey,
" Cohen,
" Fellows,
" Francis,
" Grant,
,;-Harcourt,
" Kerferd,
" King,
" Langton,
" Macartney,
" McDonnell,
Capt. Mac Mahon,

Mr. Mason,
" McCulloch,
" McKenna,
" Russell,
" G. V. Smith,
" Stutt,
" Sullivan,
" Walsh,
" Witt,
" Wrixon.
Tellers.

Mr. Bates,
" Macpherson.
NOES.

Mr. McLellan,
Mr. Baillie,
. " Connor,
" Reeves,
" Richardson.
" Everard,
Harbison,
" J. T. Smith.
" Kernot,
Tellers.
Longmore,
" Macgregor,
Mr. Byrne,
" McCaw,
" McKean.
"One month" was substituted for" two
months" as the maximum time of imprisonment in default of 'payment of fine,
in consequence of the previous amendment.
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Mr. McKEAN moved the omission of
the words "and .shall be good and valid in
law," his ,object being to authorize the
Supreme Court to inquire, on' 'aWT~t ofhabea$ !corpus; whether a prisoner committed for', contempt by a County Court
judge had 'been lawfully committed or
not.
Mr. MACGREGOR, in supporting the
amendment, remarked that a man could
appeal from the decision of a County
Court judge to the Supreme Court in a
matter involving a few pounds, ,and yet
he could not do so in the case of .com-,
mittal for contempt-a· matter in which
his liberty, character, and reputation were
at stake. Tqe law ought to allow a man
committed for contempt by. a County
Court judge to test the lawfulness of his
committal before .the Supreme Court, on a
writ of ltabeq,s cor:pus, if he thought fit
to resort to that cour,se .. If the Supreme
Court decided that' he was. improperl)'
committed, the result. would prove that
he was justified in appealing; anq., if the
habeas corpus' was dismiss.ed, he would
have to defray the costs of'the proceedings.
The expenses entailed by fruitless applications would be.quite sufficient to prevent
persons appealing to the Supreme Court,
unless they. believed they had good
grounds for expecting they would obtain
their discharge. ~ Ithadb.een decided by
the Supreme C.ourt--and ,that decision
was the law of the l,and until it was set
aside-that the Legislative Assembly, in
committing any person to prisori, must set
forth in its' warrant of commitme,nt, the
grounds of commit.~al; and it, was too
much' to expect that an inferiOl: court
should have greater powers than the
Supreme Court conceived this House possessed.
'
After some remarks from Mr. MACPHERSON,

.

Mr. McKEAN intimat~d' that, as the
Minister of J tistice had promised that the
Bill should be recommitted, he" would
withdraw his amendment for the present.
Considerable discussion arose on clause
9, which was as follows : "The Governor in Council shall appoint as
many fit persons as are needed to be judges of
County Courts .under ,this Act, each of whom
shall be a ba:rri&ter-at-law of Victoria and shall
have practised as an advocate or barrister either
in England, ·Irelanq; Scotland, Victoria, or any
of them, for such, period al'. shall make· an aggregate of five years; and 'every such person may
be appointed by one commission for several
courts, or by #several commissions for each or
any number of such courts; and from time to
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'tj);ne when any" ju~ge appointed und~r this Act
shall be transferred, die, resign; or be removed,
another judge ,mar be' apP?inted i~ h~s stead." .
, In reply to Mr. MACPIJE.R~ON, ' .
.:.
'Mr. CASEY statea . that the I present'
, law' required a barrister to have been
, practice' five years-the same period as
; tbis clause proposed-to qualify him fQr
! appointment as la County Court judge.
Mr. FELLOWS proposed the following
add,itio,n .~o the .cla:user:- '. '._
.
'
" But after the death, resignation, or removal
of thtl first pers(m now holding the office' of
judge of' a County Court; who, shall die,' resign,
or be removed, a.fter the passing of, ,this .Act,
not more tha~ eight persons shall be judges.
County Courts ~t the same time., Provided
always that the' Governor in Council, <!n the
address of, both Houses of Parliament may,
from time to time, increase the number of ,such
judges t~ the ex~nt specified in such address."
The appoint~ellt of judges of the Supreme
Court was limited in number, and he did
not see why an exception shouid be m~de
in reference to' County Court judges. As
the clause at,.present stood there was no
limit whateveJ;' to the number of County
Court judges which might be appointed,
and when an ,appointment ,was once made
it would be difficult for the House to
revoke it. 'Ttle ,number of judges of the
Courts of M~nes was limited, by the
Mining Statute, and could not be increased,
except on an ~ddress' from both Houses of
Parliament. lIe proposed' that the sanie
principleshollld . be applied to County
Court j~dges. He d~d not wish to,undo
any of!the appointments already made, but
he was, satisfied that' eight judges-one
less than the present number-could do the
work; and therefore, in the event of any
vacancy .occutri~g, .. h~. objected .to the
numb~r.being greater than eight, without
the sanction of Parliament. He submitted
that this was a matter entirely f~r legislative and nof for executive control.
Mr. ,MACGREGOR agreed with the
principle of the amendme,n.t~ but feared
that difficulties might arise jf an address
was required from both Houses of Parliament. One House might think it desirable
that an additional judge should be appointed, but the other House 'might not
concur in thaJt view; and hence, even if
an additional judge was really required,
no appointment could be made.' The
main object "1'as that, before an.y appointment was made, the Legislative Assembly
should have tb,e opportunity of discussing
the matter., He moved that ,the words
" either Hous.e,'~. ~ substituted lor,," Doth
HOllses."

in'
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Mr. FELLOWS remarked that the . judges were necessary. There had been
matter was one for legislative control en- no complaint from any part of the coun_try
tirely, 'and there was no more reason for that that numb.er was insufficient; unless
excluding one House from participation the complaint had been made since he left
in it than there was to exclude one House office last year. All that he desired was
from participation in the passing of an that before any increase was made legisAct of Parliament.' Although honorable lative action should be required, and not
members supposed he wasin the Legisla- simply Ministerial action.
tive Assembly as the advocate of the
Mr. CASEY hoped th9,t neither ,the
rights of the other branch of the Legis- amendment of the honorable' and learned
lature, he would point out that, by ac- member for St. Kilda (Mr. FellowsY nor
cepting the amendment of the honorable the modification proposed by the honotable
me,mber for Rodney, the Assembly would member for Rodney would be adopted.
be placed in a very awkward position if The amendment introduced a novel, printhe Governor in Council appointed an ad- ciple in legislation.' ,There was no limit to
ditional judg~ on an address from the' the number of judges of Courts of Mines.
other House, and this House did not
Mr. FELLOWS.-I beg your pardon.
Mr. CASEY repeated that there was
approv~ of the appointment. This House
might refuse to vote tp.e judge's salary, no limit to the Dumber of judges of Courts
and yet it would be very unseemly to of Mines which might be appointed, nor
refuse to pay the judge~s salary after he was there any limit to the appointment of
was. appointed. All such difficulties would wardens or police magistrates. He trusted
be obviated by requiring an address from that the House would ha~e sufficient conboth Houses.
fidence in the Government for the time
Mr. McKEAN submitted' that an ad- beihg, and not tie up its hands in the way
ditional judge could not be appointed on proposed. Before the appointment of the
an address from the other House without last County Court judge was made, the
the sanction of the GovernmeD;t, and, if vote for his salary was submitted to the
after the appointment was made, the House, so that the approval of the House
M~nistry were so weak in this House that
to the appointment was obtained in the
they could not carry a vote for the judge's first instance. It was not likely that any
salary it w~uld be their duty to at once Ministry would advise the Governor to
resign office. The refusal of the judge's make an' appointment unless it felt assured
salary would be tantamount to a vote of that the House would vote the officer's
want of confidence in the Government. salary. An amendment such as the one
He did not agree with the honorable and which had been proposed would really be
learned merp.ber f<:>.r St~ Kilda (Mr. a blot and a disgrace to the statute-book.
Mr. FELLOWS referred to the 8lst
Fellows) t?at, eight County Court judges
were sufficient. The business in County section ~f the Mining Statute, to show
Courts had so much increased, and would that it provided that there should be a
still further increase after this Bill became Court of Mines "within and for every
law, that it would soon be necessary to mining district," and that there should be
appoint more judges than there were at a judge for each mining district.
Mr. CASEY.-For each court.
present. ,An additional judge would be
Mr. FELLOWS.-No, for each mining
a~solutely nec~ssary both in M~lbourne
and 13alIarat.
If an additional judge district. A:qd the 46th section provided
could not be appointed without an address that "no more thari. seven' such districts
from both House~ g:reat public incon- shall be erected under this, Act unless
venience might ensue. Hon'orable gentle- addresses praying for a greater number
,men in' another place might refuse to shall be presented to the Governor by
adopt an' address because the political the Legislative Council and Legislative
vi"ews of' the gentleman whom it was Assembly."
Mr. MACGREGOR observed that if
proposed to appoint were not in unison
with their own: This House had suf- the Governor had power to appoint an
ficient control over the Ministry to prevent additional judge without an address from
them improperly or· needlessly appointing either House, such appointment might be
made while Parliament was not sitting,
,a County Court judge.
'Mr. FELLOWS had:'no hesitation in and consequently it would have no oppor'saying; from his own 'personal knowledge, tunity of expressing any opinion as to
that not more than eight County Court the desirability of such an appointment.
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lIe did not think that Parliament ought to
1e placed in such a position.
Mr. CASEY desired to call the attention of the committee to what he considered a flagrant misreading on the part of
the honorable and learned member for St.
Rilda. The honorable and learned member
had deliberately stated that the Mining
Statute provided that there should be a
judge appointed for each mining district.
Mr. FELLOWS.-A Court of Mines
for each mining district.
Mr. CASEY replied that the honorable
and learned member did not say that, but
built his argument by a reference to the
46th section, which limited the number
of mining districts to seven, and by cont.ending that, as there was to be a judge
for each district, there could only be seven
judges. A reference to the first line of
the B3rd section would show that the
honorable and learned member had been
misleading the committee.' It provided
that" it shall be lawful for the Governor
in Council to appoint a judge for the Court
of Mines of each mining district." The
honorable and learned member knew that,
as a matter of fact, there was more than
one Court of Mines for each mining
district-that there were several Courts
of Mines for each mining district. The
. honorable and learned member knew that,
because he had himself issued several
commissions for different courts in the
same district. In the Ballarat mining district there were eight or ten distinct courts,
and for each of those courts there was a
distinct commission. The Act said that
there might be a judge for each district,
but it did not say that there should not
be more than one judge for a district. As
a matter of fact, in some districts there
was more than one judge. In the Ballarat
mining district there were threejudges, and
in the Creswick mining district there were
two judges. He submitted that the honorable and learned member, in saying that
there could only be one judge for each mining district, had been guilty of an unwarrantable misinterpretation of the Statute.
Mr. FELLOWS said he would remind'
the Minister of Justice that" a rose by any
other name will smell as sweet." He did
state that the Act p~ovided there was to
be one judge for each miAjng district, and
he as~erted so still. . T1i%i3 1st section provided that there should be a court for
each mining district.
Mr. CASEY.-At least one court; but
there may be more than one.
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Mr. FELLOWS begged the honorable
and learned gentleman's pardon. Each
court sat in several places. There was
one court for each district-but it was a
court of a locomotive character-and it
had one judge. The section provided that
there should be OIle court for each mining
district, and t~at such court "shall be
holden at such intervals, and at such
place or places within such district, as the
Governor in Council shall from time to
time direct." No doubt more than one
judge officiated.in some districts, but that
was by virtue of another clause, which
authorized the Governor in Council to
appoint a duly qualified barrister "to act
as the deputy of any judge."
Mr. CASEY submitted that the honorable and learned member had retreated
from his first position, that the Governor
in Council could not appoint more than one
judge for each mining. district.
Mr. FELLOWS repeated that there
could not be roore than seven judges of
Courts of Mines.
Mr. CASEY denied that the honorable
member could find that stated in the
Mining Statut~.
Mr. FELLOWS contended that it was
proved by the 46th section.
Mr. CASEY replied that that section
only provided that there should not be
more than seven mining districts; it did
not say that 'there should only be one
judge for each district.
Mr. BYRNE contended that no public
appointments ought to be made without
the sanction of the Legislative Assembly.
He was therefore in favour of the principle of the clause, but would prefer that
an address from the Assembly, and from
the Assembly only, should be necessary
to authorize the Governor in Council to
appoint any additional County Court
judge.
'
Mr. BATEs opposed the amendment,
mainly because it might lead to the two
Houses of P~rliament being brought into
collision with each other. The power
which the clause gave to the Governor .in
Council was no more than had existed for
several years, and, as nearly all the County
Court judges had been appointed on the
recommendation of the honorable and
learned member for St. Kilda (Mr. Fellows), he eQuId only account for the
amendnient being brought forward on the
supposition tbat the honorable and learned
member never expected to be in office
again.
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Mr. Macgregor's proposal to Bubstitute,
in the amendment, "either House" for
"both Houses," was agreed to.
Mr. LALOR asked whether there were
at present eight or nine County Court
judges? If there were nine, he desired
to know who was the ninth; also whether
the appointment was a reward for political
services, or was necessitated by the requirements of the country? He insisted
upon the Minister of Justice answering
the question.
After some discussion, .
The CHAIRMAN informed the honorable member for South Grant (Mr. LaloI')
that there were nine County Court judges,
and that Mr. Bindon was the ninth.
Mr. LALOR said he was much obliged
to the Chairman for his courtesy, but he
was determined to have a reply from the
Minister of Justice, if he waited until five
o'clock in the morning.
Mr. BURTT desired to know if all
legislation was to be brought to a standstill because an honorable member asked a
quest.ion of a Minister of the Crown and
the Minister did not answer it ?
Mr. MACPHERSON regretted that
the question of the honorable member for
South Grant (Mr. Lalor) was put in such
a way that the Minister of Justice was
debarred from replying to it. No doubt
the question would have been readily
answered had it been put in a proper
tone. At the same time it should be
remembered that the Mfnister of Justice
was no party to the amendment; and
therefore there was no particular reason
why the honorable and learned gentleman
should be asked to afford information in
support of an amendment to which he was
opposed. As to the appointment of Mr.
Bindon, a judgeship was an ordinary
reward for political service in the House
of Commons,. and, this being so, he did
not see why a similar practice might not
be pursued here.
Mr. LALOR said he would ask the
question with all the propriety and
humility which the honorable member for
Dundas could wish. All that he desired
to know was whether there were nine
judges before MI'. Bindon was appointed;
and, if not, whether there was any necessity for the appointment of an additional
judge, beyond that of supplying a gentleman with a place worth £1,500 a year?
Mr. CASEY, in reply, observed that
there were not nine judges before the
appointment of Mr. Bindon. It was found
VOL. VII.-3 G
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necessary to appoint an additional judge,
and the House had already been satisfied
on that point, the subject having been
discussed on two former occasions. The
clause before the committee did not affect
the question 'one way or the other. If the
honorable member for South Grant (Mr.
Lalor) had any objection to the employ'ment of nine· County Court judges, the
time for him to raise the objection was
when the vote for judges' salaries was
before the Committe~ of Supply.
Mr. McLELLAN remarked that the
judge who former1y attended to the
business in Gippsland had other duties to
perform, and yet was not constantly employed. At all events that gentleman
never complained of his duties being too
onerous. It was evident that there could
not have been very great necessity for the
last appointment, seeing that it was not
made until the gentleman appointed had
ceased to be a Member of Parliament six
months, as required by the Officials in
Parliament Act.. The House had lately
been dealing with cases of corruption, but
he held it to be corruption of the worst
sort for a gentleman to be induced to
vacate his seat in Parliament, and throw
over the interests of his constituents altogether, merely for the purpose of obtaining an appointment of £1,500 a year.
When the present Ministry was formed,
the absence from the list of the name of
the late honorable and learned member for
Castle maine was noticed; and it was explained that that gentleman was to be
provided for in another way. Now was
this the other way?
Mr. REEVES considered that the late
honorable and learned member for Castlemaine had ·been most grossly assl:l,iled.
He could bear testimony to the irreproachable character of that gentleman. MI".
Bindon was on one occasion selected til
perform the duties of County Court judgo
by Mr. O'Shanassy, who, as a politician
and a statesman, was the equal of any honorable member of the House; and, under
these circumstances, it could hardly bn
deemed imprudent on the part of tho
Ministry, if an additional County COUrt
judge was necessary, to select Mr. Bindoll
for the appointment.
Mr. LALOR contended that the ninth
judgeship was a creation altogether fo.·
political purposes-as a reward for what
were supposed to be political services,
which services would have been as willingly rendered to the other side had it

750

County Courts Law

[ASSEMBLY.]

been in a majority.
(Mr. McKean-" Shame.") Shame! Why, every 'man,
from the highest to the· lowest, in the.
House kuew it. (Mr. McCulloch-" No.")
The Minister of Justice had not ventured
to state why nine judges should be saddled
upon the country when eight were suffi,
cient before. ' , '
Mr. SULLIV AN said he. ,could not
allow the attacks which had been made
upon a gentleman who' was his colleague
in the Cabinet for some, time to pass without remark. He looked back upon his
association with that gentleman With v-ery
much pleasure. He believed he was eminently qualified for the position which he
had been selected to fill; and he considered
that to attack an' absent man, merely on
bare assertion, without attempting to furnish anything in the shape of proof, was
to do that which was mean and unworthy.
As to trre matter of legal attainmente, he
believed the appointment of- Mr. ,Bindon
would .l?ear favoraple, comparison. ~wit.h
another appointment of a.similar.. character
made not very long ago.} Mr. Bindon was
respected in the House while he was a
member of it; he was J'espected out of it;
and there was no doubt, despite all that
might be said to the contrary, that he
would administer justice and perform the
duties of his office as well as any man who
had been appointed to a similar position
in the colony of Victoria.
Mr. Fellows' amendment was negatived.
Clauses 11 and 12, relating to retiring
allowances to j udges, ~ere postponed.
On clause 23, empowering registrars
and deputy-registrars "to take and administer affidavits, ,depositions, ,declarations, &c., in relation to any cause, suit,
matter, or proceeding, in any County
Court"
,
,
Mr. WALSH moved the addition of
the words "free of charge." Sums of
money were frequently demanded byofficers of the court on the occasion of making
declarat.ions or affirmations, and these, he
understood, were regarded as perquisites.
Mr. CASEY said the clause appeared
in the shape it did because it would be ,a
convenience for persons to be able to make,
affidavits before the officers of the court.
If any fees were charged, they would have
to go into the consolidated revenue.
The amendment was withdrawn ..
On clause 30,. ~elating to the ~ourt :fees
payable by suitors"
Mr. :BYRNE asked if a schedule of the
fees would be placed before honorable
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members? The Supreme Court fees were.
50 per cent. higher than in England;
and some of the County Court fees were
higher than those of the Supreme Court.
Now, as retrenchment was the order ot the.
day-as rents and the necessaries of life,
had been considerably reduced-;-he did
not see why the cost o( obtaining justice
should not be re,duced also.
Mr. CASEY observed that the present,
schedule of fees was adopted on the 18th
June, 1866. The highest fee in the .list
was £3, which I was for an action above
£500 and not e~ceeding £1,000. ' He was
not aware that the County Court fees
were exorbitant; However, the 'revisi911
of the scale w~s the business of the Governor in Council, and would, have to be
made. with due deliberation. When this
was being done, he would bear' in mind.
the suggestion of the·honorable member for
Crowlands (Mr., Byrne), with the view of
m~ki1J.g the fees' ~s moderate as possible. '
, Mr. McK,EA~ sa~d the pO:Qorable mem,ber for Crowlands was to some extent
correct in his remarks with respect to
court fees. FQr instance, the cost of
issuing process ~ay for £250 in the County
Court was 15s.; whereas in the Supreme
Court it was only 1s.; and yet the
County Court ,was established to afford
cheap and speedy justice..
On clause 34, provi ding protection to
bailiffs,
Mr. LONGMORE said' he considered
this clause would render unnecessary that
portion of th~ 8th clause relating to
bailiffs.
Mr. CASE~ said he would bear the
suggest~on in mind.
Clauses 35 to 39 inclusive, relating to
the- appearance, of barristers and attorneys
in County Courts, and fixing the fees and
co!:!ts to be paid to them, wer.e postponed;
as was also (jlause 41, relating to the
jurisdiction of County Courts.
, On clause 42, providing that, witho.ut a
judge's certificate,. only CQunty ,Court
costs shall be allowed in cases commenced
in the Suprem¢ Court, where the plaintiff
shall recover a sum not exceeding £60 on
contract or £2<) on, .tort. " ' . '.: '
.Mr. CASEr moved, as-an amendment,
the introduction; after the word·':' contract,."
of the words :" .other. thau a.,bilL of. e;x:change or .,prqrnissory note,'~, in I'ord-e~ ,to
assimilate, .the. ¢l~use: to ..clause _41.
The amendlnent; was. agreed *00\\,'
, . Clauses 56 l\.Jld 57, relating .to-judgment
by confession, iVere postponed.
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Clause 71, providing that plaintiffs may
MURDER AT PENTRIDGE.
be non suited where cases are not proved,
THE RlilY. ',W. HILL.'
was also postponed. '
Mr.
McKEAN
asked the Chief SecreOn clause 81, empowering the judge to
.tary whether it was the intention of the
order payment of debts by instalments,
Mr. WALSH moved, as an amendment Government to recommend the House to
that the word" eight" be substituted fo; vote a Bum of money for the children of
"five," as the rate per annum of interest th,e ,late Rev. William Hill, Wesleyan
mInIster, who was killed at the Pentridge
to be added to the amount of the debt.
St?ckade, on Thursday, May '13, by a
The amendment was agreed to.
prIsoner,
named James Ritson, whilst in
Clause 83, defining cases in which
e:ce,cution may be stayed; clause 104, pro- the discharge of his duties as a chaplain
vIdmg that costs incurred in equity suits at that penal establishment? The honorwhen instituted in the Supreme Court able member mentioned that a public subwhich could have been taken in the County scription was being raised for the benefit
Court, are not to exceed the scale of the of the children of the deceased gentleman,
latter; and clause 123, giving power of and suggested that the funds so obtained,
should be supplemented by a grant from
app~al to the Supreme Court in law and
the State.
"
eqUity, ,were postponed.
Mr.
McCULLOCH.-It
is my intention
On clause 124, relating to certiorari,
Mr. CASEY moved the substitution of to ask the House to vote a sum of money
the word "hereip.before" for "hereinafter." for the family of the late M~. Hill.
Mr. EVERARD desired to know if
The amendment was agreed to.
the
Government intended ,to institute an
On clause 125, empowering any two of
the County 'Court judges to frame rules inquir~ as to the pract!ce of. allowing'·
and orders for regulating the practice and chaplams to be alone WIth prIsoners in
'their cells, and also as to the state of
proceedings in the County Courts,
Mr. CASEY moved the addition, after mind of the prisoner Ritson?
Mr. McCULLOCH.-I have already
the word~' Courts," of the words "and
form of cases upon appeal to the Supreme made some inquiry into the subject. PreCourt, and for determining the time within vious to Ritson's trial for shooting Mr.
Kinsella, an inspector of the Eastern
which such appeal shall be prosecuted."
Market, the prisoner's solicitor applied to
The amendment was agreed to.
On clause 127, providinO' that" every the Government for a sum of money to
order in council made for the purposes of be granted, in-order that an investigation
this Act, and all general rules, forms, and might be made to ascertain whether Ritson
scales of fees framed under the power was sane or not. ' Money was granted for
hereinbefore contained, shall be published that purpose by the Government, but, on
his trial, the prisoner pleaded guilty, and
in the Government Gazette"
Mr. CASEY moved the ~ddition of the the evidence as to' the result of the
foll?wing words-" a~d shall be judicially investigation with respect to his sanity
notIced by all courts, Judges, and justices." was not' produced, and was never submitted to the Government. Immediately:The amendment was agreed to.
after sentence of death was recorded
Progress was then reported.
The House adjourned at half-past ten against the prisoner, the Government felt·
it their duty to have him' examined by
o'clock until Tuesday, May 18.
Dr. McCrae, the Chief Medical, Officer;
and Dr. Paley, the Inspector of Lunatic
LEGISLA'l'IVE ASSEMBLY. Asylums. The report of those gentlemen·
was as follows : ,
Tuesday, May 18, 1869.
Murder a.t the Pentridge Stockade-The Rev, Willia.m Hill's
Fa.mily - The New Land Bill- Licences of Pastoral
Tenants - The Criminal Law - Corporal PunishmentPrivilege-Report of the Select Committee-The Railw8.1
Loan-EBsendon and Upper Murray Railway Construction
Bill- Lands Compensation Bill- Consolidated Revenue
(£500,000) Bill-County Courts Lli.w Amendment Bill.

The SPEAKER took the chair at halfpast lour o'clock p.m.

3G2

" Medical Department, Melbourne,
"November 20, 1868.
"SIR,-In reply to your communication of
the 16th, requesting me to examine the prisoner,
Ritson, in conjunction with' 'Dr. Paley, I have
the honour to report that Dr. Paley and myself
have carefully examined into the state of the
~d of Ritson, and that we are of opinion he
18 now, and, has b,een since his committal to gaol.
of sound mmd, Wlth 8 correct perception of right
and wrong-I have, &c.,

"W. MCClUE, C.M.O." :,
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Under these circumstances the Government could do nothing whatever in the
matter.. We had no power to deal with
Ritson otherwise than we did. I admit that
the practice of clergymen being locked
up with prisoners alone is wrong; but the
system was introduced at the earnest
request of clergymen attending gaols, who
desired that no warder should be present
during their interviews with prisoners. I
called the attention of the Sheriff to the
matter the other day, and instructed him
that some means should be taken to alter
the practice, ei ther by the doors of the
cells being left open, or by a warder being
in the immediate vicinity when a chaplain
has an interview with a prisoner. I repeat,
however, that, in reference to Ritson, the
Government could not have done more than
they did.
THE NEW LAND BILL.
In reply to Mr. DUFFY,
Mr. GRANT stated that the only reason
why there had been a delay in introducing the new Land Bill was because it was
desirable that very important matters
affecting the rights and privileges of this
House, and arising out of the land question, should be disposed of first. Assuming that they would be disposed of in the
course of the present week, it was his
intention to introduce the Bill on Tuesday
next. If, however, they-.were not disposed of this week, it might be necessary
to further postpone the introduction of the
Bill for a day or two.

, Privilege.

tenants who had been guilty of offences
against the Hom~e, by refusing to continue
them in the relation of pastoral tenants of
the Crown after the expiration of the
existing Land Act?
Mr. GRAN'r explained that his remarks simply reterred to the provisions of
the existing law, which rendered it compulsory on the Governor to issue yearly
licences to the ptesent pastoral tenants, up
to the year 1870.
CORPORAL PUNISHMENT.
Mr. BYRNE directed attention to what
he described ~s "the boy nuisance"
(offences of various kinds committed by
boys, which had formed the subject of
newspaper comments), and asked the Attorney-General if he would introduce a
Bill to empower magistrates to order boys
convicted of these offences to be flogged?
Some. time ago. Mr. Justice Barry sentenced a young bushranger to be twice
flogged, in addit10n to five years' imprisonment, and he (Mr. Byrne) believed that
corporal punishtnent might with advantage be inflict~d on boys convicted of
other offences. ' If it were known that,
for a first offence twelve lashes would be
administered, a.nd twenty-five for a second,
he thought no •more would be heard of
"the boy nuisance."
Mr. G. PATON SMITH said it was
the intention of 'the Government, if time
permitted, to iq.troduce a Rill to amend
the criminal law, and flogging was contemplated for certain offences. The Bill,
however, woulq. not meet the class of
offenders referred to by the honorable
member for Crowlands, who would probably be much better dealt with if they
were flogged at home.

PASTORAL TENANTS' LICENCES.
Mr. McKEAN asked the Government
whether or Rot the persons subscribing to
the funds of the association mentioned in
the report of the Complaint Committee
were pastoral tenants of the Crown; and,
PRIVILEGE.
if so, whether it was inten'ded to renew
Mr. CASEY brought up the report of
their licences?
Mr. G RANT said he believed every the select commjttee appointed to inquire
one knew that the persons referred to into the procee~ings relating to the diswere pastoral tenants of the Crown. As charge from custody of Mr. Hugh Glass,
to the renewal of their licences, the Go- committed for a pontempt and breach of the
vernment had really nothing to do with privileges of the Legislative Assembly.
The CLERK read the report, as
the matter. By the 80th section of the
Land Act of 1862, it was compulsory upon follows : "The committe~ appointed to inquire into
the Governor to renew all existing licences
the proceedings relating to the discharge of
for pastoral occupation up to 1870, and- it Mr.
Hugh Glass, (jommitted for a contempt and
was also compulsory upon him (Mr. breach of the privileges of the Legislative
Grant), as President of the Board of Assembly, and to report their observations and
Land and Works, to sanction any trans- opinion thereupon to the House, have the honour
to report as follows :fers of such licences.
" Your committ¢e findMr. DUFFY inquired whether the
"1. That. by the 35th section of the ConstituGovernment would punish ,any pastoral tion Act, power wjl.s given to the Legislature of
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Victoria to define the privileges, immunities,
and powers to be held, enjoyed, and exercised
by the Legislative Council and Legislative
Assembly, and the members thereof respectively,
with a proviso that they should not exceed
those then (1855) held, enjoyed, or exercised by
the Commons House of Parliament or the members thereof.
"2. That the Legislature of Victoria did, by
Act NO.1, define the privileges, immunities, and
powers of the said Council and Assembly as
being the same as at the time of the passing of the
Constitution Act were held, enjoyed, and exercised by the Commons House of Parliament of
Great Britain and Ireland, whether the same
were so held, possessed, or enjoyed by custom,
statute, or otherwise.
"This definition was called in question; but
in the judgment of the Supreme Court, given
after argument of the demurrer, in the case of
Dill v. Murphy (1 W. ~ W. 362), Mr. Justice
Williams said-' Although at first I was inclined
to the opinion that the Imperial Parliament, in
giving power to the House of Assembly in
Victoria to specify its privileges and immunities,
provided they were not in excess of those of the
House of Commons, merely purposed to clothe
the Assembly with privileges incidental to a
deliberative body, to protect the members
during the progress of debate, and to permit
them to assemble together and depart without
fear of arrest or molestation; and that it was
not the intention of the Imperial Parliament to
confer on the House of Assembly the powers
that the House of Commons enjoys as a component part of the highest court in the realm ;
nevertheless, on a closer investigation of the
various authorities, and considering the comprehensive nature of the 35th section, "not
exceeding the powers, privileges, and immunities
of the House of Commona"-no restriction as
to the House of Commons as a deliberative
assembly, but of the House of Commons generally-I am led to the conclusion that my first
impression was wrong, and that the powers and
privileges of the Commons House of Parliament, whether obtained by the lex et consuetudo
parliamenti or not-whether enjoyed as a
deliberative assembly or as a component part of
the highest court in the realm-are claimable
by the Legislative Assembly in this colony.
The powers, privileges, and immunities thus
conferred on a young and, comparatively
speaking, inexperienced Legislature may be
great-no doubt they are-but for proper use
of these powers the members are amenable to
their constituents, and public opinion will
always exercise a salutary control. On both
points, therefore, I consider the defendants are
entitled to our judgment.' And the same case
having been made the subject of an appeal, it
was determined, by the Privy Council, that the
Act No.1' was a due exercise of the power to
define given by the Constitution Act'-Dill v.
Murphy, 1 ,Moore, Privy Council Reports (N.S.)
487.
.
"3. That the practice of the superior courts
of Westminster, in respect to inquiries into the
validity of the instruments by which the orders
of either House ~f Parliament have been carried
into execution, has for centuries b.een uniform,
viz.: that where the warrant declares that the
person committed to custody has been' guilty
of a contempt '-' of a contempt and breach of
privUeges '-'of!!o breach of rrivile~e '-or

Committee's Repo'J't.

'of a high crime and misdemeanor '-without
averring in what act any such offence consisted,
the judges have invariably refused to inquire
into the causes of the contempt.
"In Lord Shaftesbury's case (1675), Lord
C. J. Rainsford said-' He is in execution of the judgment given by the
Lords for contempt-this court has no
jurisdiction of the cause and therefore
the form of the return is inconsiderable.'
"In Brass Crosby's case (1771), De Grey,
C.J., said-' When the House of Commons adjudge anything to be a contempt or a breach of privilege, their
adjudication is a conviction, and their
commitment in consequence an execution, 8,nd no court can discharge or
bail a person that is in execution by
the judgment of any other court.'
"In Flower's case (1779), Lord Kenyon
said-' We were bound to grant this
habeas corpus, but, having seen the
return to it, we are bound to remand
the defendant to prison, because the
subject belongs" ad aliud examen." ,
"In the case of Burdett v. Abbott (1810),
14 East 147, Lord Ellenborough said'I agree with Wright and Dennison,
justices (giving their decision in Lord
Shaftesbury's case), in thinking that it
need not appear what the contempt
was.' And again, p. 150: 'If a commitment",Qppeared to be for a contempt
of the House of Commons generally
I would, neither in the case of that
court, nor of any other of the superior.
courts, inquire further.'
"More recently, in Hobhouse's case
(1819), Lord C. J. Abbott sa.id-'It is
incompetent for this court to question
the privileges of the House of Commons on a commitment for au offence
which they have adjudged to be contempt of those privileges. We cannot
inquire into the forms of the commitment even supposing it to be
open to objection on the ground of informality.'
"In the case of the Sheriff of Middlesex
(18~0): The judges were unanimously
of opinion that the return-setting
out a warrant declaring the offence to
be a contempt and breach of the privileges of the House of Commons-was
good, and that they could not inquire
into the matter of the contempt.
"And again in the case of Gossett v.
Howard, 2nd February, 1847, Mr.
Baron Parke, in delivering the judgment of the Court of Exchequer Chamber, on the validity of the Speaker's
warrant, which recited only that the
House of Commons had ordered that
Thomas Burton Howard be sent for in
custody of the Serjeant-at-Arms~ and
which the Court of Queen's Bench had
held to be insufficient, said-' The
House had an undoubted right to order
the plaintiff into custody, and to have
him brought to the bar, and had also
as much right over its own forms as
any other court has; it must be presumed that this is the right form, bein~
that wqich it has chose~ to adoVt:
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C'4. That as respects the forms and usages to
be adopted by your honorable House in its proceedings, your committee would refer to the
34th section of the Constitution Act, which provides that the Legislati ve Council and Legislative Assembly shall prepare and adopt standing
rules and orders for providing for the manner in
which such Council and Assembly shall be presided over, in case of the absence of the President
or Speaker respectively, and for the mode in
which such Council and Assembly shall communicate (then follow provisions solely relating to
legisldtion) I and for the due publication of all
proposed proceedings in such Council and Assembly, and generally for the conduct of all
business and proceedings in the said Council and
Assembly severally and collectively, such rules
being·approved by ·the Governor shall become
binding, and of force; and until such standing
rules shall. be adopted, resort shall be had to
the rules, forms, and usages of' the Imperial
Parliament of Great Britain and. Ireland, which
shall be followed so far as the same may be
applicable to the proceedings of the said Council
and Assembly respectively.
" In execution of the power given by this section, the Legislative Assembly adopted standing
rules and orders which, on the 28th July, 1857,
were approved by His Excellency the Governor;
and by the 285th of these -standing rules and
orders it is declared' that, in all cases not herein
provided for, resort tlhall be had to the ,rules,
forms, usages, and practice of the Commons
House of Parliament of Great Britain and Ireland, which shall be followed so far as the same
may be applicable to this Assembly and not inconsistent with the foregoing rules.'
" That it would appear from the occasions to
which some of the standing orders were meant
to apply that they are not restricted to, or adjuncts of, legislation solely, but relate to the
privileges which the Legislature were by section
35 empowered to claim; and on this construction it would follow that the Legislative Assembly possesses the same forms and usages for
carrying out its decisions and enforcing obedience to its orders, as those possessed by. the
House of Commons.
"5. That on the 11 th March last a committee
was appointed by your honorable House to inquire into and report upon certain charges made
public on the occasion of the trial in the Supreme Court of Alexander v. Jones, so far as it
related to the conduct and character of members
of yonr honorable House; this committee, on
the 6th of April last, brought up a report finding
tha.t an association had been formed for the purpose of promoting the interests of the holders of
land under certificates, which adopted as one of
its modes of action (of which some of its members were cognizant) the bribing and undue
influencing of Members of Parliament, and that
Mr. Hugh Glass, and Mr. John Quarterman,
being so cognizant, actively aided in the administration of the fund of such association. These
resolutions were adopted by your honorable
House on the 27th of April last, and thereupon
your honorable House adjudged that Hugh Glass
and John Quarterman were guilty of a contempt
and breach of the privileges of the House, and
ordered that they be taken into the custody of
the Serjeant-at-Arms, in order that they might
be brought to the bar of your honorable House
on the following day, and that M:r. Speaker
should issue his warrant accordiJl~l~., On th:e
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28th April, Mr. Hugh Glass and Mr. John
Quarterman were brought to the bar, and, having
been heard, were ordered to retire in custody
of the Serjeant-at-Arms ; and on the 29th April,
your honorable House resolved that Hugh Glass
and John Quarterman, having been guilty of a
contempt and breach of privileges of the House,
be for their said offence committed to Her
Majesty's gaol, Melbourne, and that Mr. Speaker
should issue his warrant accordingly. The form
of warrant used was that employed by the
House of Commons in the case of the Sheriff
of Middlesex.
"6. That Mr. Glass and Mr. Quarterman
were, under such warrant, conveyed to the gaol,
at Melbourne, by the Serjeant-at-Arms, and delivered to the custody of the keeper. On the
30th April, a writ of habeas corpus' was issued
on behalf of Mr. Glass, returnable before His
Honor the Chief Justice on the following day,
· when, after argument, and being assisted by Mr.
Justice Barry and Mr. Justice Williams, the
Chief Justice decided that the Legislative
Assembly are exercising limited powers, and
upon that ground, and upon that ground alone,
· he considered that the warrant should contain
averments, or state the grounds which show that
the powers had not been exceeded, and declared
the prisoner was entitled to his discharge. On
the 6th May, Mr. Quarterman was also released
from custody by Mr. Justice Barry on a return
to a writ of habeas corpus obtained by him on
the day previous, no appearance having been
made in support of the return.
"7. That the point thus decided appears to be
that in the exercise and enforcement of the
powers possessed alike by the House of Commons and the Legislative Assembly, the latter
are not entitled to use the same form of process
"as the former. In other words, that the
Speaker's warrant, in the case of a commitment
by the House of Commons for contempt and
breach of privilege, is treated as emanating
from a superior court, while in the case of a
commitme~t by the Legislative Assembly for
the same offence it is treated otherwise.
.
"8. That your committee, therefore, find as a.
fact, that not only the power of commitment f,or
contempt, but also the ancillary power of proceeding in cases of commitment by means of a
warrant in general terms, has been exercised by
the Rouse of Commons as one of its undoubted
privileges down to the year 1847. Your committee contend that this privilege now belongs,
together with the other powers and privileges
of the Commons House of Parliament, to the
Legislative Assembly of Victoria.
"Your committee are of opinion that the possession and the uncontrolled exercise of these
powers and privileges are conditions essential
to the usefulness as well as the honour of a Parliament charged, as ours is, with the function of
making laws for Victoria, in all cases whatso· ever. 'I think,' said Sir Robert Peel, speaking
of the rights of the House of Commons, 'the
possession of these privileges goes to the essence
of our power to render public service.' Upon
another occasion the same statesman observed,
with reference to one of the privileges of the
House of Commons, 'If the Hquse of Commons
cannot possess this privilege' (free publication)
, without being held liable to be questioned or
controlled by a court of law, not only would I
retire from the performance of my public duties
as a memb~r of this House, but I think the
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House of Commons would take a fitting course
doors rat.her than by continuing
with maimed 'and mutilated powers to hold out
the semblance of a popular institution without
the \ power of discharging anyone of the
functions which belong to such an Assembly.'
These observations, 'in which your committee
flllly concur, apply with equal force to the
Legislative Assembly of Victoria, as it is constitute4 by our fundamental law.
'
"9. Your committee are unable to recommend
your honorable House to abandon the exercise
of any of these high and necessary powers, in
deference to the recent decision of His Honour
the Chief Justice of the Supreme Court. , They
have considered the ndvisability of re-arresting
the two persons who have been discharged,
pending an appeal to the Privy Council, but
have arrived at the conclusion that, as the difficulty now raised depends on the proper construction of an Act of Parliament, they are
unable to recommend your honorable House at
'present to assert the privilege of arresting on a
warrant in general terms-essential as, in, the
opinion 9f your committee, such a, privilege is
to the' proper "independence
'Parliamerlt.
And bearing in view the remarkable moderation
and forbearance which the House of Commons
has shown in modern times, in avoiding an open
conflict with the courts of law in vindication of
its privileges while another resource was available, your committee are of opinion that your
honorable House might wisely refrain from
asserting that privilege till such time as the
judgment of the Chief Justice shall have been
subjected to review by the ultimate court of
appeal.
"10. And your committee recommend that
the necessary steps be forthwith taken for obtaining such review.
" Committee-room, 18th May, 1869."

in closing its

of

The, report was ordered to be printed,
and taken into consideration next day.
THE RAILWAY LOAN.
Mr. LANGTON asked the Chief Secret.ary whether any information had arrived
by the last mail with regard to the railway loan ?
Mr. McCULLOCH.-Mr. Speaker, I
hope I shall be able to lay the correspondence which arrived by the last mail on the
table of the House to-morrow evening; but
I may state now, generally, that the minimum fixed for the sale of the debentures
,vas par, with a discretionary power to the
banks to reduce it one per cent. I think
they have sold about £590,000 worth at
par, but, as interest is payable on the 28th
of May, the actual amount which will be
teceived by the Government is considerably
lel;ls. I think the net price will be a little
over £9R per cent., as far as I can make out,
but I must say that the documents are not
'very clear. I have reason to complain,
and I think the House has reason to complain also, that the banks did not require
the applications for debentures to be
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accompanied with a deposit. That was a
matter resting entirely with the gentlemen
in London who managed the loan. About
£700,000 worth of debentures were tendered for in the first instance, but not taken
up; for, in consequence of
deposit being
required with the tenders, an opportunity
was afforded for sending in "fishing" applications, with a ~iew of getting a monopoly'
of the loan or,rejeqting it altogether. In
consequence of what has taken place, it is
my intention' to withdraw the remaining
debentures entirely from the London market. I believe that I shall be enabled to
make very much better arrangements for
disposing of them in the colony th~n can
be made for their dispo~al in London. I
hav.e seen letters complaining that I did
not allow the managers of the -loan in
London to fix the minimum price of the
(i~oen. tures.:"Jtmigh t ,have' been necessaty
to do so if this country actually required
to obtain the money at auy cost; bu t we
were not in that position. We were the
best parties to decide as to what was the
real'value of our debentures. Although
the sale has not been successful 80 far as
the total amount of the debentures sold is
concerned-for we have only sold about
£600,000 worth-we are saved an expenditure for interest on the remaining
£1,500,000 for one year, at least, because
the amount of the debentures sold will be
sufficient to carryon the works for one
year. Five per cent. on £1,500,000
amounts to £75,000; so that, even if we
do not get so much at the end of the year
for the remaining debentures as I believe
we shall get, we shall be in a better
position than if we had already sold them
at a lower rate than par.

no

FIDDLER'S CREEK.
In reply to Mr. BYRNE,
Mr. G. V. SMITH intimated that it
was the intention of the Government to
establish a post-office at Fiddler's Creek.
UPPER MURRAY RAILWAY
CONSTRUCTION BILL.
Mr. SULLIVAN.-Mr. Speaker, I beg
to move for leave to .bring in a Bill to
authorize the construction of a main trunk
line of railway from Essendo)1 to the
Upper Murray, at Belvoir. I think it is
unnecessary that I should. make any remarks on the Bill at this stage, as the
matter was fully discussed when the Loan
Bill was considered. The Bill which I
propose to introduce is a short measure,
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containing a few clauses, merely to carry public work, in which the committee state
out the object which the House has already that· it was undertaken without due inassented to. I propose to circulate the quiry, that it was executed in an expenBill to-morrow, and to ask the House to sive and an inadequate manner, and that
read it a second time on Thursday.
it will involve us in expenditure to an
Mr. G.'PATON SMITH seconded the unknown extent. In the face of certain
motion.
facts of that nature, I respectfully exhort
Mr. DUFFY.-Mr. Speaker, I trust the House not to rush into another great
that the honorable member who has charge expenditure, without at least having
of this Bill will not take the second security that its instructions will be
reading at the time he proposes. In fact, specifically carried out by the Minister
sir, I hope that the Government will adopt intrusted with the measure. I would say,
steps that will put the House in such a sir, in respect to the honorable member
position as it ought to be in relation to a who has charge of this Bill, that I have
measure of this nature. At present we always thought that there was no Minister,
are proceeding to authorize a large ex- selected from either side of the House, in
penditure without any responsible Minister whose· practical sense and general knowof the Railway department. The honor- ledge of 'the colony we might have more
able member who is about to introduce the reliance. I say I have been of that
Bill is the responsible Minister of another opinion, and . that opinion would have
department, and he is simply acting, in the influenced me in a measure of this nature
interval, till a Minister of the Rail way de- till quite recently; but the honorable
partment is appointed. Two months have member will forgive me for reminding him
elapsed since that office became vacant, of a statement which he recently made in
and I submit that it 'would only have been the House, that a contractor under the
respectful to the House- to have filled it Government was justified in picking and
long before this time. No practice con- choosing what part of the work he would
nected with the administration of public do.
affairs under a parliamen tary system of
Mr. SULLIVAN.-I never stated so.government is more insisted upon than
Mr. DUFFY.-I am bound to accept
that Parliament should have the direct the honorable member's denial; but having
control of public business by having Min- listened to him with the utmost attention,
isters, responsible to them, in each depart- and having heard every word he said, I
ment.
came to the conclusion not merely that
An HONORABLE MEMBER. - So they he stated so, but that he defended it as a.
have.
proper co~rse. I c~rtainly was, up to this
Mr. DUFFY. - So they have not. moment, under the .impression that the
What the House has a right to expect, in honorable gentleman said a contractor was
a case of this sort, is that the Minister not to be blamed if he did that part of the
who carries the measure through Parlia- work which was advantageous to him, and
ment, and who receives the instruction left undone that which was disadvanand ad vice of Parliament, should be the tageous to him. Unless I have entirely missame Minister who carries out the work, apprehended the circumstances, the honorin order that whatever Parliament advises able gentleman contended that it was not a
shall be done in the matter; but if one good ground for disqualifying a contractor
Minister asks the assent of Pnrliament to for re-employment, because he had picked
the passing of a Bill, and if, immediately ·and chosen his work in the manner I have
after the Bill is passed, another Minister supposed; and, in point of fact, the honorassumes his place, the very end and aim able gentleman defended himself for havof parliamentary government is defeated, ing accepted a contractor who had acted in
by intrusting to a different person the that fashion. I trust the House will give
carrying out .of the orders which Parlia- him an opportunity of explaining what he
ment gives. Sir, I would suggest that did say, and that, before making his exthe present time, with the facts which we planation, he will look at Hansard; be..
have quite recently had before us, is not cause, although I am quite sure that the
the period at which we ought to be in- honorable member is not stating anything
vited to take that course. Within the but what he believes to be true, I myself
last few days there hus been laid on the heard the speech, and therefore it would be
table of the House a report of a select very difficult indeed to bring me to the concommittee in relation to a certain great clusion that he did not defend the giving
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of a contract to Mr. O'Keefe, although
M.r. O'Keefe was repo~ted by the commIttee to have picked and chosen out of
the work which he contracted to perform
-to have done what was profitable to
him, and to have left undone what was
unprofitable.
The Government were
recently asked, and were induced to accept the advice, to follow the parliamentary practice in relation to a Supply
Bill. I ask them, in this equally important matter, to follow parliamentary
practice-to have the Minister who carries this measure through the House the
Minister who finally superintends the
work. Surely there is no difficulty in
doing that. I see on the other side of
the House several gentlemen very fit to
undertake this work; and two months
was not an inadequate period within
which to make a selection. What I would
respectfully suggest· is that the second
reading of this Bill should be postponed
for a reasonable period-say ten days or
a fortnight-and that in the interval the
Chief Secretary should fill up this office,
so that we may have before us, to receive
the advice of Parliament, the Minister
who will have the expenditure of this
large sum of money. Before sitting down
I will repeat, in order that the House
may not misunderstand me, that, as respects the Minister of Mines, apart from
the statement to which I have referred,
there is no one whom I should more
desire to see in charge of our railways
than himself; but, after the opinions to
which the honorable gentleman has given
expression in reference to contractors, I
should not like to see him taking the controlof any public works.
Mr. McCULLOCH.-I must say it is
rather hard to understand the honorable
and learned member for Dalhousie. The
honorable and learned member says that
the Minister who introduced the Bill
should be the Minister to complete the
work.
Mr. DUFFY.-I did not say that. I
stated that there ought not to be one
Minister to introduce the Bill, and in a
week or two another Minister to take
charge of the work.
Mr. McCULLOCH.-Well, sir, who
says that there will be another Minister
to take charge of the work in a week or
two? The honorable gentleman who has
charge of the Bill has been regularly appointed Minister of Railways, and is
as much entitled to carry t.his work through
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as he would be if he held no other office
except that of Minister of Railways.
The honorable and learned member states
that he has no confidence in my honorable
colleague carrying out public works.
Mr. DUFFY.-No.
Mr. McCULLOCH.-Then why refer
to the question of Mr. O'Keefe's contract?
The honorable and learned member further
says that we are not to rush into the expenditure of this money; but the House
decided long ago that the money should
be expended.
Mr. DUFFY.-I said that we ought
not to rush into the expenditure of the
money without the superintendence of a
responsible Minister.
Mr, McCULLOCH.-Weare not rushing into the expenditure without a responsible Minister. Unless the House desires
to postpone the consideration of this
matter indefinitely, I trust that it will
allow the Bill to be proceeded with with.
out delay.
Mr. FELLO WS.-It appears to me
that it is not so much a question of
whether the House desires to postpone the
discussion of this matter indefinitely, as it
is a question as to whether the Chief Secretary desires to postpone, until a more
convenient season, the appointment of a
Minister of Railways. If this House has
any interest at all in the proper conduct
of the government of the country, it has
an interest in seeing that the offices of the
Government are filled. If it is allowable
to do without a Minister of Railways, it
is allowable to do without any other
Minister. Why not reduce the number of
Ministers to three or four? The country
is not gaining any benefit by it in the
shape of' salaries. I am always taunted
by the Chief Secretary with making the
House ridiculous, but I am doing nothing of the kind. I am merely pointing out how the House is asked by the
Government to make itself ridiculous. If
the House stands by with perfect indifference as to whether there are Ministers of
important departments or not, I say that
it neglects its duty; and yet, if I say so,
I am told that I am making the House
ridiculous. Why is there no Minister of
Railways? On one occasion Sir Robert
Peel thought it necessary to explain the
cause of the absence of a Solicitor-General
from the House of Commons, and, if the
absence of a comparatively speaking
inferior officer like that was considered
worthy of notice in the House of Commons,
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surely in this country the want of a Min- that on t~e .sam(l :princi~le that the nu~.
ister of Railways, who is comparatively an ber of Mmlsters' was re~uced by o,ne it
officer of greater importance-for he is might be reduced to four, and nothing
one of the governing body of the country, saved to t.h~ couy-try. With r~ference to
hnt the Solicitor-General of England is another remark, I will 'm~re~y observe
llot-is a matter requiring the attention of that two months were allowed to the late
this House. Surely the House ought to Government to fiU up the vacancy in their
see that the office is filled up. In my ranks, and two months have been allowed
humble opinion, it will neglect its duty if to the, present Government to fill up the
it allows this Bill to pass without a Minis- vacancy in the office o~ Minister of Railways.,
,
,
ter of Railways being appointed.
Mr. McLELLAN.-I have great doubt
Mr. CASEY.-It is exceedingly strange
that the honorable and learned member whether the House, if'it wishes to act in
for St. KiIda (Mr. Fellows) did not re- the interests of the people of this co~ntry,
member this valuable bit of constitutional ought 'to' intrust a scheme such as t~at
law when'he was a Minister. The House now proposed-in the hands of the pr_esent
will not have forgotten that a short 'time , Government.' We have ~lready expend~d
ago the honorable and learned gentleman half a million of money upon a sche'me
formed a Ministry which was composed, that will ~ot pay one per" cent. f6~, the
of qnly ,sev~:n ~embers. I wonder' why ~e~t twenty' yearS.- We' have e~tirely
'he dId
on tl1at -occasion" follow "'tne 'wasted tliiit "inoney: ·We haTe expended
advice which he now gives to the House? it in such a way as would be a disgrace to
An HONoRABT.. E MEMBER.~ There were any' gentlemen except those who c~rnpose
eight members.
the Parliament of Victoria. The thing
Mr. CASEY.-At all events there was is utterly useless~it is utterly worthless.
one short. The honorable and learned' It has beEm of no benefit hitherto to any
gentleman now administers a lecture to one except'to t1;l:e contractors, the personal
the House, 'although a few months ago he friends of members of' the Government,
did precisely the same thing that he now and individuals who have had the power
complains of. The honorable member for to command political influence in this
the Ovens (Mr. Kerferd) then filled the House. The money has been wasted on
same o~'ces that my honorable colleague an utterly wotthles' scheme, and I would
implore the House to pause' before it
(~r. Sullivan) now occupies-the offices
of Minister of Railways and Minister of commits itself to another' expenditure of
Mines. Yet the honorable and learned money on what'is now contemplated. We
member for St. Kilda (Mr. Fellows) now have not had sufficient 'information before
contends that an office in the Government us as to the proposed rail way . We, kn'ow
must be filled up the moment it becomes little of the scheme. I' have no' doub~,
vacant. The honorable and learned mem- however, that' the Bill will' be carried,
ber made another remark, which I venture and that the Goverriment will make this
to submit is without the slightest founda- railway; but I ,am satisfied that it will
tion. The honorable and learned- member be a twin to the' Williamstown Railway,
said that the country has gained nothing and to some of our 'other schemes. I
by the vac~ncy. The honorable gentle- ,am satisfied' that it will ,never pay,
man made a rash statement, which he has that it will be an utter waste of the
no means of proving ; and, . furthermore, public money, and that it -will only serve
it is not in accordance with fact. I sub- for the temporary advancement of the
mit that the honorable and learned mem- Government who are in office at the
ber ought not to make statements in this present time. I have no objection to
haphazard way, and give lectures on con- the advanceme'nt of the interests of the
stitutional law, which he has invariably country in any direction,but I object to
set at defiance.
the gentlemen who happen to be ih' power
~!r. FELLOWS.-There was a return
making use of the public money 'for the
laid on the table the other day:
,
purpose of their own temporary aggranMr. CASEY.-Thevacancy in the dizement. We have seen it done too
c:iiice of Minister of Rail ways occurred frequently. I can point to' schemes
f.iiuce the period to which that return "which have' cost this country millions
refers.
and millions of money, and not one single
Mr. FELLOWS.-I will tell the Minis- halfpenny has been receiv.ed in' return.
ter of Justice what I ,did ,say. I said N ow I' thi!lk it is high time that we
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should consider these matters, that is if
we pretend to be a Parliament at all. I
say that we ought to act as a private individual would act with regard to the
expenditure of his own money. 'We
ought to ask oursel ves-" Will these
things pay ?" We ought to remember
that we have only se.ttled, as it were, on
the shores of a continent, and that we
ought to expend our money in such a way
a8 to open up the country, secure something like an adequate return for the
capital invested, and, confer incalculable
'advantages on future generations. I fear
that, unless we closely examine the present
proposal, we shall be committing ourselves
to another debt which will be simply a
burthen to the people of this country.
The scheme originated in the diseased
brain of a Minister of the Crown, and I
am very much mistaken if the whole population of the country will not have their
public burthens increased in order that
the interest on the money now proposed to
be expended may be met. The colony
cannot afford to lose money by the construction of works like the Coliban, the
\Villiamstown Railway, and some others
that I could name. We are now in a
state of paralyzation, and a few more
fmch schemes would rend.er us insolvent.
I say that, when we are asked to give our
sanction to such a proposal as that now
under consideration, we ought to have
before us, not only facts, but figures, to
show how the thing will pay.
Mr. REEVES.-the honorable member
for Ararat (Mr. McLellan) seems to have
forgotten that this House is absolutely
pledged to the extension of railways; but
I think it is worthy of consideration
whether, under this Bill, we are likely to
have the best and niost advantageous kind
of'railway. I believe it is a general impression that a much less expensive
system of railway construction than has
hitherto been considered suitable to the
colony might. be well and effectually
brought into operation, and tl}.erefore I
think-unless the Government are able to
inform the House that cheap lines are not
suited to the colony or cannot be worked
efficiently-it would be well to defer the
consideration of this measure for some
time. With reference to the appointment
of another Minister, I don't at all object to
the Minister of Mines occupying the'
position of Minister of Railways; but I,
should like to know whether the country:
,..ill be benefitect by- the proceeding, or
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whether the salary attaching to the office
of Minister of Railways will be divided
among the gentlemen at present holding
office? I should not object to the number
-of Ministers being reduced, providing the
salaries attached to the offices whieh are
not filled up go into the general revenue.
Mr. G. PATON SMITH.-The honorable member may rest perfectly satisfied
on that point.
Mr. REEVES. - But the position of
affairs at present-with Ministers receiving £1,700 for duties which £1,200 was
formerly considered sutlicient remunera.,
tion for-is not satisfactory.
Mr. CONNOR.-The hoporable member who has just resumed his seat is
mistaken when he says that the House is
pledged to the construction of a Northeastern line. I submit that the House
will behave very unwisely if it does not.
closely, scrutinize this Construction Bill
with a view to have the line made in a
substantial manner, leaving the ornamental
part to the future. ,In order that this
may be done, honorable. members should
be allowed sufficient time for consideration,
and should be furnished by the Government with the latest information which
can be procured on the subject of railway
construction. If the cost of the linA is
not a great deal below what is contemplated, the scheme will not pay in our
time.
Mr. BYRNE,-If my information be
correct, the honorable member for Collingwood (Mr. Reeves) is labouring
under a misapprehension. I 'believe that
the money appropriated to the office
of Minister of Railways does go into
the Treasury. Probably four Ministers
could manage, with the assistance of their
subordinates, to carryon the business of
the country; but, whatever Government
may be in office, I shall always be disposed
to vote in favour of that Government consisting of nine members .. I consider that
the great increase in the public business
of the country renders that number necessary. Why the business of the Lands
department has doubled since it has been
presided over. by the honorable member
for the Avoca (Mr. Grant). I h~ve h~d
experience of the inconvenience which the
public sustain by two Ministerial offices
being rolled into one. A communication
on public business may be addressed to a
Minister so situated, and an inquiry at the
, end of three weeks, as to the reason why
it re~ain~ unanswered, may show that it
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has miscarried through delivery at the
wrong department. The Minister is so
occupied that he has not time to look into
these things. Probably one reason why a
new Minister of Railways has not been
appointed, is that the Government desire
that the office shall be efficiently fulfilled,
and that therefore they are extremely
careful in making a selection. It would
have been to the advantage of the country
if the same caution had been exercised
before. Had it been exercised, probably
the House would not have been in the
difficulties, with regard to privilege and
other matters, in which it is now placed.
However, I trust that, before the Bill is
passed, the appointment will be made.
Mr. McKEAN.-I am in favour of
postponing t.he consideration of the subject for reasons quite different from those
which have been advanced by previous
speakers. A short time since a report
from a select committee appointed to
inquire into the character of the works
connected with the Coliban water scheme
was presented to the House. That report
contains certain allegations in reference to
those works, the construction of which
took place under the auspices of the
honorable gentleman who at present
administers the Railway department; and
I think the House should have an opportunity of considering that report before
it intrusts the carrying out of another
important undertaking to the same gentleman. With regard to the remarks of the
honorable member for Cfowlands (Mr.
Byrne), I consider that, as the Constitution
Act has create<l certain Ministerial offices,
those offices should be occupied bona fide.
I am glad to hear the Attorney-General
say that the Ministry do not divide among
themselves the salary attaching to the
office of Minister of Railways. But I
don't think the office should be held out
as a bait to hon,orable members who may
be wavering in their allegiance to the
Government; as a warning that, unless
they are good boys, they have not the
slightest chance of a seat on the Treasury
bench. I regret that it has been the
custom with the Ministry to keep offices
unnecessarily vacant. Are they keeping
the present seat for a new member who
may be coming into the House? Or do
they anticipate a parliamentary complication over the Land Bill, which may cause
their retirement from office, for which
reason they do not desire that their new
colleague should be a Minister for only a
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week or ten days? I say that, if the
- Ministry intend to continue to occupy the
Treasury bench for some time longer, this
office should be filled up ; and that this
Bill should be intrusted to a gentleman
who would have nothing to do with that
equally important scheme, the waterworks.
Captain MAC MAHON.-The Minister of Justice seems to think that the
fact that the Sladen Ministry consisted of
only eight members, and that the duties
of Minister of Railways were performed
by the honorable member for the Ovens
(Mr. Kerferd) who then had charge of the
department of Mines, is a complete
answer to all that may now be urged for
filling up the office of Minister of Railways.
Mr. CASEY.-A complete answer to
the honorable and learned member for St.
Rilda.
Captain MAC MAHON. - I don't
think it was; because, when the Sladen
Ministry were in office, the House had
not under its consideration a measure
appropriating a very large sum of borrowed money, the expenditure of which
it was proposed to intrust to the honorable gentleman administering the Mining
department. I must say that this is a
particularly happy time for my honorable
and learned friend to bring forward this
matter. I submit that it was a proper
thing, when discussing the question of
railway construction, remembering that the
railways we have already constructed
have never paid the full interest on the
money borrowed, for the honorable and
learned member to suggest th~t it was
time the office of Minister of Railways
should be filled up. No doubt when a
Ministerial office becomes vacant, it is
proper that time should be allowed for the
Government to consider what they should
do with regard to the filling, up of that
vacancy; but I think either the Government should state that they consider that
it is desirable that the ,office should not
be filled up, and that the two departments
should be presided over by one and the same
gentleman, or they should be able to say
that, within a reasonable time, steps would
. be taken to supply the vacancy.
Reference has been made before in this
House to a system which has been pursued for several years, and conspicuously
of late, of rolling two offices into one as
it is termed. On the occasion of the
present Chief Secretary assuming the'
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office of Treasurer, I called attention to
the proceeding as one which would not be
advantageous to the community. I did
not question in any way the capacity of
the honorable gentleman; but I expressed
the belief that two such important offices
as those of Treasurer and Chief Secretary
should not be held by one and the same
member. Doubtless the Chief Secretary
has performed the duties of the offices
well; but I venture to say that, if inquiry
were made of the officials connected with
the departments, it would be found that
the pressure has been so great that business has had to be got through hurriedly,
and that the honorable gentleman has been
unable to devote the time necessary to the
performance of the duties of both offices
in the cool and deliberate manner in which
such duties should be discharged. Therefore I trust that, before long, the House
will come to the conclusion that it is desirable for the stability of our system of
parliamentary government that a certain
defined number of Ministerial offices
should exist, and that, in the event of a
vacancy occurring, it should be filled up
within a reasonable time.
Mr. MACKA Y.-I think the remarks
of the honorable and learned member for
Dalhousie, with respect to the Minister of
Mines, ought to receive some better notice
than they have received at the hands of
this House. I think an aspersion like
that which has been thrown out ought
not to be allowed to pass unquestioned.
The honorable member for Dalhousie
alleges that the Minister of Railways
stated on a former occaf;ion that a contractor was at liberty to choose which
part of his contract he would execute, and
which he would leave undone. Now I
never heard the Minister of Mines say
anything of the kind. What the honorable member did say was that it would be
a very cruel thing if a contractor who
had once been unable to carry out a contract, should be debarred for all time from
receiving further employment from the
Government. No doubt the hOI1orable
member for Dalhousie, when he made this
statement, had in his mind the case of
Mr. O'Keefe's contract, and felt that there
were circumstances connected with that
contract which took it out of the ordinary
category. I believe the contract was accepted in this way. Mr. O'Keefe tendered to
do certain work. His tender was the lowest
of those sent in, but it was above the
estimate of the department; and it was
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propose"d that only certain portions of the
specification should be carried out. Mr.
O'Keefe said, I believe-" I am quite willing
to work out my own contract, but I cannot
guarantee to carry this through; however,
I will endeavour to do it." Having so
endeavoured, and finding that he was
losing money, he abandoned the works.
The Government enforced all the penalties
against him; and is it to be said that a
contractor who has paid these penalti~s
whose plant has been forfeited to the Government-is to be prohibited from taking
any Government work in the future? It
is for the Government to make out their
specifications in such a way as to protect
the public revenue. I think this will be a
lesson to the Government in the future.
Mining companies on the gold-fields, when
they call for tenders for the sinking of
shafts, have more common sense than to
pay as much for work near the surface
as for the work when the hard rock is
reached. In this case the mistake of the
Government was in thinking that they
would have to pay for hard work only at
the same rate which they paid for easy
work. I don't defend the conduct of Mr.
O'Keefe; but I think, when the honorable
member for Dalhousie makes so serious a.
charge against the Minister of Railways,
it is only right and proper that some honOI'able member on this side of the House
should give utterance to what he knows
on the subject.
Mr. MACPHERSON.-The honorable
member who has just sat down has given,
in my opinion, one of the best reasons
possible for postponing the consideration
of this matter. He has asserted that the
Minister of Mines has not taken care to
see that specifications are properly drawn,
and that thereby a contractor has been
enabled to throw up his contract.
Mr. FRANCIS.-He was not a Minister when the contract was taken.
Mr. MACPHERSON.-At all events,
the Minister of Mines, a short time since,
in this House, defended the course which
he had taken of granting a contract to a
man who, shortly before, had failed satisfactorily to carry out another contract;
and the course then taken by the Minister
of Mines evoked a feeling of dissatisfaction throughout the House. The honorable gentleman also said that the country
ought not to expect to get money at the
expense of contractors, I don't think it
right that the country should do so. But
I think the country, while not wishing to
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derive benefit from the hard contract as case very well, when he said that the
against the contra.ctor, will expect that it Chief Secretary did not wish to make the.
should· be protected aga~nst contracts in- . appointment now, knowing that in thus
. volvin'g ~ large su~ of '!poney being· securing one vote he might alienate three
thrown back upon its hands; and that a .others. But I think it is due to. this
contractor who behaves in such a manner. House that the Government should at
should not, until time has purged him 'of once take any risk of that kind. I regret,
his fault, receive any fresh contract. exceedingly, that the question as to th~:
With regard to the question immediately. appropriation of Ministers' salaries should
befor:e the House, I say that this railway have arisen. I regret that a Minister.
scheme has been entered upon as rashly 'should have had to stand up and tell usas injudiciously, and upon as imperfect "You may rely upon it that the money for
knowledge as the scheme upon which a the office not filled up now goes iD;to the
committee of this House has lately re- Treasury. "
Mr. SULLIVAN.-I think it necesported. The Government came down
here with their Railway Loan Bill, with- sary to say a few words on this subject.
out giving us the slightest satisfaction. It never occurred to me, when I asked
They could give us no data, on which leave to introduce this Bill, that the
they themselves could rely. They asked' motion would resolve itself . into one of
us to pass that measure, stating that, in confidence in my capacity to carryon
course. of time; a Construction Bill would the business of the Railway department.
be I:lpplied for. A new Minister of Rail- . The honorable and learned member for
ways now comes and tells us that the' BUl Dal~ousie has argued that, because of
consists of two or three clauses, and ex- certain things, it is not safe that I should
presses the hope that the second reading have the control 9f the proposed railwfl.Y
of the measure will be asseo.ted to 00. works. Now what are thos.e things? It
Thursday. .But I hope the House does has been said that, on a former occasion,.
not intend to pass a measure of this sort I defended a contractor. But I did not
without having some notion, however in- . do so. What I did was to defend my own
distinct it may be, that the scheme will act in letting a contract to him. But,
yield a return for the money borrowed- befor~ letting him the contract, I inquired
that it will pay the interest at all events. whether. there were precedents in the
I trust .the Minister of Mines will remem-. department for the course; and I found·
ber how constantly we ha.ve been promised there were numerous instances of thethat' Parliament should have before it the kind. As to the observations of the honorwhole scheme of rail way construction pre- able member for Ara.rat (Mr. McLellan),
vious to being asked to pledge itself to a I will not answer them. I will never
particular line. I did think that the con- answer anything which may come from
sideration of the scheme was to come some- him, so indifferent am I .to his statements
time. I hope that the time will not be and his opinions. It is his idiosyncracy
after the experiment has been made, and to abuse men who hold office. A great
bas proved a failure.' With l'egard to the deal has been made about Mr. O'Keefe's
question as to who has charge of. the Bill, contract. But, when that contract was
I think' we should understand whether the let, I was not holding office ; I was out of
Minister of Mines is practically and posi"- the country. The whole business contively, now and henceforth, th~ Minister nected with it was done without my'
"of Railways. If not, if he is merely knowledge or sanction. I occupied the
holding the position temporarily until position of Minister of Railways for a
another gentleman is appointed, I don't considerable time, but I don't think that,
think the Chief Secretary is dealing in during "the time, one question was raised
strict 'fairness with the House. If the as to the management of the department.
Chief Secretary intends that the Minister At all events, no fault was found with
of Mines should carry out this railway any ac-:t which I did as Minister of Railscheme-and no doubt the honorable gen- ways. That is some little guarantee that
tleman is m.ost competf}nt to do so-the I filled the office with satisfaction to the
Chief Secretary should give us to under- country, and tha~ my colleagues do not
stand clearly that the Minister of Mines exhibit bad judgment in placing me there
is taking charge of this department per- again. I have beell a Minister of the
manently .. I think the honorable member Crown for six or seven years. I have
for Maryborough (Mr. McKean) put the administered various departments-Mines,
Mr. ldacphe1'son.
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Railways, Roads and Bridges, and Customs; and it is a proud thing for me to
state that not once ~as my administration
of a Government department been called
in que~tion .. I say that. the Chief Secret.ary, when he. iptrusted this important
office to my ·hands, was justified in doing
so, from what he knew of my action in
connexionwith other departments. I am
now- . Minister of Railways, by the appointment of His Excellency, and have
been. gazetted as such. According to
so~e of. the speeches which -have been
made, it is an extraordinary thing that
there should be a vacancy in the Govern·
ment. But the thing. is no novelty.
Shortly after. the Chief. Secretary took
office; a v8(cancy occurred ·in the ·Ministry
by death,. and that vacancy was not filled
up . for many months. Yet no complaint
was made. Why did not honorable mem·
bers then complain? The fact of there
being· a vacancy.in the Ministry appears
now:~tQ. have st.ruck . their '.I)lin.ds, for the
first time, a·s. something very wonderful
and novel-as something tantamount 'to a
departure from constitutional usage. 1
say it is nothing of the kind. The practice has the sanction of custom, and it has
never been found fault with before. 1
can assure honorable members that, so far
from de~iring the position of Minister of
Railways, 1 would rather be without it.
1 was very well satisfied with the position
I held. 1 did not care for an addition to
my duties and responsibilities; but I
think I can assure the honorable member
for. Crowlands (Mr. Byrne) that, notwith·
standing this addition to my duties and
responsibilities,.1 don't think .the interests
of the country will.suffer.· In conclusion,
1 say that, as long as we ha.ve to carryon
the business of the country, we must, in
this matter of filling up a Ministerial
vacanoy",be allowed. to be the judges of
the time and of the person. If our proceedings are not satisfactory, it will be
for the.' House to take action accordingly.
Mr.HANNA.",,-1 regard the present
discussion as irregular, but I propose to
participate in it. 1 am surprised that an
endeR!vour sliouldbe made to postpone the
consideration of this question of railway
construction merely: to suit the convenience
of certain honorable members. The obj ect of the Bill is to give effect to the second
schedule to. the Act pas~ed last session,
authorizing the raising of a railway loan;
and .the_ proper_ time for dealing with
the suggestions which have been now
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advanced will be on the motion for the
second reading of the measure. At the
time the Act of last session was under
consideration, almost every honorable
member had his own little railway scheme
to advocate~ One proposal was that there "
should be a railway from Geelong to
Colac and the Western district; another
was for a line from Ballarat to Ararat, and
thence to Hamilton ; a third line suggested was from Castlemaine to Maryborough;
and a fourth was from Melbourne to
Gippsland. During the recess, I endeavoured, in my humble way, to post up
myself in reference to all these schemes,
with a view to determine which should
have precedence when the time for selection came, and I question whether many
honorable members have done the same
thing. The honorable member for Dundas has sought to throw doubt upon the
accuracy of the information furnished to
the House last session in reference to the
North-eastern line. But, when the Railway Loan Bill was under consideration,
criticism of that information was invited
and challenged. However, I believe no
one was able to controvert the facts then
submitted. If honorable members desire
to raise a question of want of confidence
in Ministers, let them do it fairly and
straightforwardly, but not by objecting to
a motion like that now before the House, or
by deferring the e:x:penditure of money
which is lying idle in the banks. At all
events, although I am opposed to the
Ministry, I will be no party to delaying
the business of the country.
Mr. LALOR.-Sir, it appears to me
that three questions have been raised in
this discussion. . The first is whether a
raqway shall be constructed to the Ovens
district or not. For my part, I think it is
too late to raise that question. I don't
believe that such a line will pay; and
I presume that, when the House gave
its sanction to the construction of the
line, it did so with a view not so much to
the direct income that would accrue as to
the indirect benefits that would be con·
ferred upon the country.
The second
question which has been raised is whether
the Minister of Mines is a fit mnn to
supervise the proposed expenditure; and
I may say that I don't know anyone whose
~ntegrity is more trusted by the House
and the peopJe.
The third question
raised is that it is essential to fill up the
office of Minister of Railways. Now 1
don't know why it should be essential to
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fill up that office. I say, further, that I
see no impropriety in there being one less
office than usual, and in the Ministers
dividing among them the whole of the
£14,000 appropriated by the Constitution
Act. That Act, I find, provides for only
seven Ministers. It says that the Chief
Secretary: shall receive £2,500 a year;
that certain other Ministers shall receive
£2,000 each per year; and that the
Solicitor-General shall receive £ 1,500 a
year. It also provides for the abolition of
any of these offices, and the application of
the money in such other way as the Governor in Coun"il may dire.ct. Now, I
ask, although it may be customary to have
nine Ministers, if seven choose to do the
work, so .long as they do it efficiently· and
well, and to the satisfaction of Parliament,
what right have the public to grumble at
the £14,000 being divided among the
seven? I don't see any impropriety in
the proceeding either on moral grounds, or
according to the Constitution Act.
Mr. LANGTON.-l think much of
this discussion would have been avoided
if the Government had pursued, on the
present occasion, the same course that was
pursued when the construction of the
present main lines of railway was originally
proposed. In 1857, when it was determined to make the present railways, the
entire subject was referred to a committee
of the whole House, and resolutions in
regard to' construction as well as in regard to the raising of the money were
adopted, and separate Bills, founded upon
those resolutions, were or~ered to be
brought in. We have adopted that course
to some extent. Last session we passed,
in committee, resolutions authorizing the
raising of a loan; and upon those resolutions a Bill was founded. But we have
not adopted the same course with respect
to the question of construction. We have
been simply asked to sanction the introduction of a Bill without honorable members having the preliminary discussion
which they had the advantage of on
former occasions. I think it is worthy
the consideration of the honorable member
who seeks to introduce the Bill, and of
the House, whether the transaction of
business in regard to the measure would
not be facilitated by adopting the course
which was pursued in 1857.
Mr. G. PATON SMITH.-The answer
to the honorable member for West Melbourne (Mr. Langton) is v(!ry simple. It is
that the House is already pledged to the

Construction Bill.

construction of this railway. In the case to
whiCh the honorable member alludes, the
whole question of railway construction
was under discussion by the House, for
the .first time.
The Act passed last
session authorized the construction of a
railway from Essendon to the Upper
Murray at Belvoir. The Bill which my
honorable friend (Mr. Sullivan) now seeks
to introduce will give the route of the line,
and will contain the clauses necessary for
its construction. The House is committed
to this proposition, and it will be something like repudiation to delay carrying it
out until the wants of Colac, Hamilton,
Gippsland, or some other part of the
colony, are considered. Noone can be.
more convinced than I am that it would
be desirable, under proper conditions, to
construct a railway to the Western dis_trict; and I am glad to see that the honorable member for Dundas has given notice
of a motion for the appointment of a select
committee to ascertain the cheapest and
most desirable method of constructing
railways. Probably we are on the eve of
a great revolution with regard to railway
construction; but there will be no difficulty in honorable members expressing
their views on these matters when the
Bill is in committee.
Mr. WHITEMAN.-Sir, it is my intention to support the motion before the House.
I feel very strongly that, whilst there are
so many gentlemen in the interest of the
Government from whom one might be
selected to fill the office in question, it is
most objectionable that it should remain
vacant. 1 am sorry to hear the unbecoming remarks which have been made by
the Minister of Mines in reference to
the honorable member for Ararat (Mr.
McLellan), which, in my judgment, are
most undeserved.
Mr. KERFERD.-Sir, many of the
remarks that have been offered to thc
House on the question before it were
uncalled for. 1 have paid considerable
attention to what has fallen from the
Minister of Mines and Railways, because
'1 was anxious to hear from him whether
he really could perform the duties of the
two offices. 1 have had some experience
in both .departments, and have no hesitation in saying that in the matters of detai 1
which might be brought under the notice
of the Minister as head of either department' it is not possible for one gentlemall
faithfully and efficiently to discharge the
duties of both offices. I make this remark
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more especially in view of the extensive
contracts in connexion with railways that
are about to be entered into. I put it to
the Minister of Mines whether he does not
himself think that, regarding the question
from this point of view, it is advisable,
seeing the very serious interests that are
invol ved in entering into contracts of
such magnitude, that there ~hould be a
Minister who should preside over the
Rail way department alone. I believe it
to be a question of great moment for the
Minister having charge of the Bill, and.
I therefore agree with the observations
which have fallen with considerable force
from the honorable and learned member
for Dalhousie; that the Minister who
introduced the measure should afterwards
carry it through the House and administer
it as the head of the department. I will
not offer any further observations at present, but I hope, when the Bill comes
before the House for second reading, the
principle that there should be a responsible
Minister of the Crown presiding over the
Railway department alone, will be affirmed.
The motion was agreed to, and the Bill
was brought in and read a first time.
LANDS COMPENSATION BILL.
Mr. G. PATON SMITH.-Sir, I beg
to move for leave to bring in a Bill to
alter and simplify the procedure in taking
private lands for public purposes. It is
within the knowledge of honorable members that in public undertakings such as
the construction of railways, where private
lands are required in order to carrying
them out, those lands are taken up
under part 7 of the Public Works
Statute, and that the procedure under it
is not only costly-providing as it does
a system of arbitration-but gives direct
encouragement to the commission of fraud
upon the revenue of the country. A
conspicuous instance of this will be within
the recollection of honorable members,
where a person in the neighbourhood of
Melbourne claimed £1,900 for about an
eighth of an acre of land, a p1.rt of twelve
lmndred acres, for which but a short
time previously only £1,200 had been
paid. That person was awarded £280 ;
but, on resisting the claim, the Government
had to pay all the costs, which amounted
to something like £600. I t is proposed
by this Bill that, instead of going through
the form of procedure provided by part 7
of the Public Works Statute, in the
more impprtant cases County Court
VOL. VII.-3 H
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judges, with assessors, shall have the
power of determining the amount of compensation to be paid for land so taken;
whilst in cases of less importance it is
proposed that they shall be dealt with
by the police magistrates. I hope the
House will consent to these necessary
steps being taken to prevent such exorbitant sums of money being paid into the
hands of -the owners of land required for
puplic purposes. I notice that a Bill has
just been introduced .Jnto the Imperial
Parliament with a similar object, it having
been determined that the arbitration
system is expensive and unmanageable.
Mr. CASEY seconded the motion,
which was agreed to.
The Bill was then brough.t in and read
a first time ..
CONSOLIDATED REVENUE
(£500,000) BILL.
On the motion of Mr. McCULLOCH,
this B ill was read a second time, and
passed through its remaining stages.
COUNTY COURTS LAW AMENDMENT BILL.
The House went into committee for the
further consideration of this Bill.
On clause 11, which provides"Every judge who shall have become incapable of performing the duties of his office, or
who shall have served as judge for the period of
fifteen years, or who, being of the age of sixty
years, shall have served as judge for the period
of ten years, may be allowed to retire from such
judgeship on a retiring allowance, the amount
of which shall be fixed in each case by the
Governor in Council: Provided, nevertheless,
that such amount shall in no case be less than
one-third of the salary of such judge at the
time of his retirement, nor exceed two-thirds of
such salary ; and the retiring allowance of ~very
judge so retiring shall be paid to him every
year by equal quarterly payments during the
natural life of such judge and his residence ill
Victoria, out of the consolidated revenue of the
colony of Victoria, under the authority of this
Act, in discharge of warrants to the Treasurer
of the colony under the .hand of the Governor;
provided that the Governor in Council may,
from time to time, and at all times, allow such
judge to reside elsewhere than in Victoria for
any period not exceeding two years, and from
time to time to renew such permission,"

Mr. LONGMORE said he thought it
very unfair to the public to provide, as
was proposed by this clause, that a judge
might on retirement from office take twothirds of his salary. He thought it was
not usual for judges to receive more than
one-third.
Mr. DUFFY remarked that· the provision proposed to be made for County
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Court judges was materially' different
from that which' was, )!lade for judges of
the Supreme Court, and was very much
to the advantage of the former. The
Supreme Court judges only received . half
salary on th~irTetirement; and he would
be glad if the Minister' of Justice would
inform the House why the County Court
judges, who were under the control of the
Minister, should be more liberally treated?
The independence of the judges m1,lst be
maintained, and for that reason, he thought
that the Governor in . Co~ncil fixing
the ,time at which a judge should retire, and the amount of pension which
should be paid· him was utterly objectionable. There should be a fixed
rule with respect to these matters, which
it should not be in the power .of any
Minister to alter. He would call attention
to some very strange proposed departures
from the existing law. The clause commenced by saying that every judge who
should pecome incapable of performing his
duties'. N ow, how was that incapacity to
be determined? \ A judge might be incap:able mentally, and might from that cause
be found to be incapable of performing his
duties. He would invite the attention of the
committee to the fact that whilst it was proposed to place the County Court judges in
this advantageous position-'-for it was not
defined whether tlie incapacity was·to be
intellectual~ physical, or moral-thEljudges
of the Supreme Court were only allowed
to' retire on the ground that they were
afHicted with some permanent infirmity.
Then, again, the judges of the Supreme
Court could only retire after fifteen years
of service, whereas the County Court
j~dges under ,this clause could retire after
ten years' service. Again, the amount of
the r~tiring allowance in the one case was
disproportioned to the other. It was proposed that the retiring allowance to
County ,Court judges might be as high as
two-thirds. of the, s"alary received at the
date' of retirement~ whereas the retiring
allowance to the judges of the. Supreme
Court was only half the amount of their
salary. He hoped that the committee
would d~termine tb,at the principle that
applied to the judges of the superior
courts should in these particulars apply
to the judges of the inferior courts.
Mr. CASEY said, in reference to the
arguments of the honorable and learned
member for palhousie, that, in framing the
clause now under consideration, the terms
of' the Engiish Act had 'been precisely.
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followed. A second' answer was that the
judges of the Sup1;'eme Court receive~ v~ry.
high salaries-the Chief J\lstic8#receiv:ed
£3,000 a year,. and the puisne judges.re.,.
ceived £2,5.00. The highestsaJary that ~
County Court judge could reGeive here
was £1,500. There was another answer,
namely, that at the time the Ciyil Service
Act was introduced into the ,House it was
proposed to bring the County Com't
judges within the purview of it; but that
course was obJected to; they were not included in that Act; and consequently they
enjoyed none of the ~dvantages of classification under it. For ~xample, there
was no leave of absence provided for;
they had not the power to go on a visit ~o
Europe one 'year in ten. They were sub . .
ject to ;:tll these disadvantages in consequence of their not having been placed
under the provisions of the Civil Service
Act, and it was now, h,e thought, rather
tardily that the State was seeking to perform a duty-and the object could only
be attained by passing such a chiuse a!l
that before 'the committee-which should
have been performed long ago. It seemed
to him to be rather hard that gentlemen
who had to adjudicate on questions involving many thousands of pounds' should
be debarred from the enjoyment of those
advantages and privileges which were accorded to civil servants in other departments of the State.
"
Mr. WALSH considered that .a judge
ought not to be allowed to retire until at
least he had reached his sixty-fifth yeaI'.
He thought that at sixty years of age a
judge was most likely to be in the fullest
possession' of his faculties.
Mr. LONGMORE objected to .the Go;.
vernment having the power to sta.te the
time at which a judge should retire. It
was well. known. that many judges sat oQ.
the bench until they were sixty-five or
seventy years of age,' and that their decisions at that period of their lives were as
sound as they had ever. been. He did not
see why gentlemen not incapable of continuing in the performance of. their duties
should be allowed to retire on large sums
of money paid to them' annually by the
State. There were many colonists of
sixty years of age and upwards who were
earning their living by hard work, and.he
thought it very unjust that they should
have placed upon them such bur'thens in
the way of taxation as was contemplated
by these retiring allowances. He obj ected
to any particular period being 'named at
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which ,ajudge should retire. He thought
Mr. DUFFY agreed with the Minister
that he ·should retire whenever he became of Justice that it would be an undesirable
either physically or mentally incapable. departure from the principle recognised in
If.the Minister <>f:Justice deterDiinedupon the case of Supreme CoUrt judges, if
pressing the clause in its present shape, County Court judges were not allowed to
he would 'move certain amendments upon retire on a pension after fifteen years' serit which woulc!' effect the objects he had vice ; but he suggested that the proviso,
in view.
.
~, or who being of the age of sixty years
Mr. MACGREGOR agreed with the shall have served as a judge for the
suggestion. ,thrown out by the honorable period of ten years," should be amended
member for· East Melbourne (Mr. Walsh) by the substitution of sixty-five for sixty
that sixty-five· .years was a proper period years.
to :fix for .the r-etirement of the judges.
Mr~ LANGTON urged that only the
Mr. LANGTON pr.opol3ed the inser- period of service necessary to entitle a
tion of the .words "by reason of any judge to a pension should be fixed, and not
permanent infirmity l ' after .the word the age at which he should retire. If a
"incapable.'.' .
.
judge was appointed at thirty years of age,
Mr. MACKAY thought it unWise to i.t would be a very uncommon thing, and it
limit the operation of' the clause by the would be a still more uncommon thing for
introduction of such an am~ndment, apd a judge in the receipt of a salary of £1,500
expressed his intention of not supportihg a year to retire, at forty-five years of age,
it.·
'
on a salary of half the amount. To fix
Mr.. DUFFY remarked that the clause sixty years as the age for a judge to retire
as it. stood .would entitle a judge who was would be very· arbitrary. Some of the'
incapable Of· performing his duty in'conse- brightest ornaments on the English bench
quence of drunkenness or stupidity, to were considerably over sixty years of age.
retire on a pension after completing a If all reference to age was omitt'ed, honorcertain· period of service. If the' words, able members would simply be following
"by reason of any permanellt infirmity," the English practice with reference to the
were inserted after" incapable," such a judges both of the superior and inferior
courts, which had worked well.
possibility would be provided against..
Mr. .MACKA Y contended that the
Mr. KERFERD spoke in favour of the
amendment was unnecessary, and that it. principle of omitting the age, but he was
would not meet the case suggested by the inc~ined to believe that sixty years had
honorable and learned member for Dal- been inserted not as a, matter of policy,
housie; Dipsomania might be interpreted but rather to meet some' particular case.
to be a permanent infirmity.
Mr. CASEY intimated that that was so.
Mr. McDONNELL maintained that
The amendment was agreed to.
Mr. MACPHERSON proposed an . the English practice ought to be adopted,
amendment to provide that a judge should of .entitling a judge to retire after fifteen
not be entitled to retire after fifteen years years' service, without any reference to
service, if he was capable of continuing to age. Many eminent English judges had
discharge his duties, unless he was over not obtained a seat on the bepch until
sixty years of age. A' person. might be they were about sixty years of age.
Mr. MACPHERSON said he had no
appointed a judge at thirty years of age,
and, if he retired from the bench fifteen desire to press his amendment against the
years afterwards, he would retire just at feeling of the committee. .
Mr. CASEY expressed his willingness
the time when his services would be most
to substitute sixty-five years for sixty.
useful to the country.
Mr. CASEY hoped the committee would This would provide for the special ca~e
not. agree to the amendment. It would, which it was desired to meet, and he
he considered, be a degradation to the thought it would be sufficient for all
County Court judges to place· them in a possible cases .
. Mr. LANGTON moved .the omission
worse position than theSupreine Court
judges were in on the- one hand, and every . of all reference· to age, so that the only
civil servant on the other. Ajudge of the grounds to entitle a judge to a retiring
Supreme Court could demand to retire on pension would be incapacity by means of
.
a pension. after fifteen years' service, and infirmity, or fifteen .years' service.
~. DUFFY concurred with the object
he did not see why a County Court judge
which the' -honorable member for West
should be in a worse position.
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Melbourne (Mr. Langton) had in view; their salary of £1,500. (Mr. Longmorebut, unless there was some other means of "How much ?") Speaking from recolmeeting the special case to which the lection, he believed that the total sum
Minister of Justice had referred, he should paid for travelling expenses was about
feel it his duty to vote against the amend- £500. Judge Pohlman, of the Melbourne
County Court, received no portion of the
ment.
.
The amendment was negatived.
amount, as he did not travel, and Judge
On the motion of Mr. CASEY, "sixty- . Rogers, of Ballarat, received very little.
five" years was substituted for" sixty." . The amount was principally divided
Mr. LONGMORE moved an amend- between the judges of the Beechworth,
ment to provide that a judge sixty-five Gippsland, and Ararat districts.
'years of age should be entitled to a
Mr. DUFFY asked if the item appeared
retiring pension after fifteen years' service, in the Estimates as travelling .expenses of
County Court judges?
instead of after ten.
The amendment was negatived.
Mr. CASEY replied that the item was
Mr. DUFFY proposed that the maxi': ." travelling expenses" only, but it was
mum pension of a judge should be one- nearly all expended in payment of the
half his salary instead of two-thirds. He travelling expenses of County Court
would remind honorable members that judges, and of officers of County Courts
this allowance would be not merely one- an'd Courts of Mines.
half the judge's salary, but oile-half his
Mr. DUFFY said he did not know at
salary and travelling expenses, as the what time the change was effected, but it
£1,500 a year allowed to a County Court seemed to him to ·have been a most illegijudge included both his salary and ex- tim ate change, made without the knowpenses.
ledge of the House-made without any
Mr. McKEAN, in Suppo!ting the reference to the House. It was certainly
amendment,.observed that if the Govern- understood that the £1,500 a year granted
ment had the power to grant a County to County Court judges was to cover their
Court judge as large a .retiring allowance travelling expenses, as well as salary, and
as two-thirds of his salary, that power if a change was thought necessary a sum
might be used improperly, namely, to ought to have been brought down on the
induce judges to retire who ought not to Estimates specifically for the travelling
retire. He could easily understand that expenses of County Court judges. He
in some of the mountainous districts of did not know how any Mi:p.ister presumed
the colony a judge would prefer to retire to devote public money got under the
on two-thirds of his salary rather than general head of travelling expenses for
continue to perform his duties at his full the Law department to the service of the
salary.
County Court judges, whose travelling
Mr. CASEY observed that the honor- expenses had already been provided for.
• able and learned member for Dalhousie, Before the change was made Parliament
in saying that the salaries of the County ought to have been consulted. He trusted
Court judges included their travelling that the Minister of Justice would lay on
expenses, referred to what was formerly the table a return showing by whom the
the practice.
Originally the County new practice was initiated, at what time
Court judges received a salary of £1,200 it began, and the sums which had been
a year, and they were allowed travelling annually paid to County Court judges for
.
expenses in addition. Afterwards the travelling expenses.
travelling expensei:'! were commuted to a
Mr. KERFERD attributed the honorsum equivalent to £300 per annum, which able member's ignorance of the fact of
was added to the £1,200, and the salaries the change having been made to his
of the judges appeared on the ERt.imates absence from the colony for some time.
at £1,500. At that time the jurisdiction He (Mr .. Kerferd) knew of the alteraof County Courts only extended to cases tion, and several other members were
of £50, but it was afterwards increased to aware of it. It was made for the express
£250, and the judges were also required purpose of placing all the County Court
to act as judges of Courts of Mines. judges on a footing of equality. It was
Since that period.it had been the practice manifestly unfair that judges who had to
to place a sum on the Estimates every travel to .Beechworth, Wood's Point, the
year to provide for the travelling expen- Jamieson, Wangaratta, Chiltern, and other
ses of County Court judges, in addition to places, should be compelled to pay their
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travelling expenses out of their £1,500 a
year, while other judges, who were not
required to travel, received the same
salary. As to the retiring allowance of
County Court judges, he should like to
see the amount fixed absolutely, and not
left to be determined at the will of the
Ministry of the day.
Mr. LANGTON did not understand
why there should be a fluctuating scale of
pensions.
Under what circumstances
could one judge be entitled to a less pension than another, if both had fulfilled the
conditions necessary to entitle them to a
pension? If the amount of pension was
definitely fixed, a security would be taken
against any abuse of the intentions of the
Legislature. A power ought not to be
placed in the hands of the Ministry of the
day of punishing one judge by fixing his
pension at the lowest rate, and favouring
another by fixing it at the highest rate.
Mr. CASEY admitted that there was a
. great deal of force in the remarks of the
honorable member for West Melbourne
(Mr. Langton), and that there was no
adequate reason why the retiring allowance
should vary from one-third to two-thirds
of the salary.
Mr. DUFFY having withdrawn his
amendment, to allow the pension to be
fixed absolutely,
Mr. CASEY"'proposed an amendment
to provide that the· pension should, in all
cases, be one-half the salary of the retiring
judge.
Mr. MACKAY thought cases might
arise in which it would be desirable to
grant one judge a greater or less pension
than another, and that it was undesirable
to hamper the Government by fixing the
amount of pension a1Jsolutely. Parliament
was a sufficient check to prevent the Government abusing any discretionary power
which was placed in their hands.
Mr. McKEAN concurred in the opinion
that the pension ought to be fixed, and
intimated his intention to mov·e the addition of a proviso to the clause, to the
effect that not more than £3,000 should
be available for the payment of pensions
in one year. He thought this would be a
further security against any abuse of the
clause.
Mr. MACKAY suggested that the
clause should provide, as was provided in
the case of the judges of the Supreme
Court, that no pension should exceed
one-half part of the salary of a judge at
the time of his retirement.
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Mr. CASEY thought that the committee
ought not to strike out the minimum of
one-third if a maximum were retained. If
one-half were named as a maximum, the
Governor in Council would have the
power of giving a retiring judge one penny
or £750 a year. The Goyernment would
thus have in their hands the power of
rewarding or punishing retiring judges.
Whatever might be the retiring allowance,
he considered it much better that the
amount should be fixed by Statute than
that it should be left to the Governor
in Council.
The amendment was agreed to.
Mr. KERFERD called attention to the
proviso enabling the Governor in Council
to allow a retiring judge "to reside elsewhere than in Victoria for any period not
exceeding two years, and from time to time
to renew such permission," and moveJ
that the words "and from time to time to
renew such permission" be struck out.
This would compel a retiring judge in
receipt of a pension to return to the
colony.
Mr. CASEY said it might be a case of
great hardship to compel n. retired judge
to return to the colony to save his pension,
and, if the amendment were adopted, the
Government would have no power to renew the permission to be absent.
Mr. DUFFY thought that, ·as all other
power in reference to retiring allowances
had been taken from the Governor in
Council, this power of renewing permission for absence might be permitted to
remain.
The amendment was withdrawn.
\
Mr. McKEAN proposed the addition
to the clause of the following words : " Provided further that not more than £3,000
shall be payable at the same time for pensions
to judges of the County Court out of the consolidated revenue."

Mr. KERFERD said this amount
would be absorbed by four judges, and
asked what would be <;lone in the event of
any other judges being anxious to retire?
Mr. McKEAN replied that the provision would probably be the means of
causing judges to be more careful of
their health and to stick to their duties.
The difficulty referred to had already been
experienced in connexion with the subj ect
of pensions to Ministers of State, and
might arise in connlxion with pensions to
the juuges of the Supreme Court.
MI'. CASEY called attention to the fact
that the salaries of the judges of the
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, Supreme Court amounted to £10,500, and
that the amount allowed under the Constitution Act for pensions to their Honours
was £4,000., The salaries of the County
Court judges amounted to £13,500, and,
if the amendment we're carried, the allow:wce for pensions would be only £3,000.
It was quite possible that, for some time
hence, nothing like £3;000 would be required.
The majority of the County
Court jl;ldges were comparatively young
men, and probably they would be able to
fill their positions for many years to come;
but there was the chance of a' number of
them retiring about the same time; and
therefore the proviso, if adopted' ,now,
when it would have no effect, would - have
to be repealed hereafter.
Mr•. MACPHERSON opposed the
amendment. ,Probably, twenty years
hence, some seven or eight County Court
judges would be enti-tled to pensions, but
the amendment wouIa limit the number of
persons enjoying pensions at one time to
four.
Mr. G. PATON SMITH thought it
would be unwise to impose such a limitation as that contained in the amendment.
Mr. MaKEAN said he did not look
upon the Bill as perfect. Probably it
would require amendment. in the course of
fi ve years, and, if so, in the event of the
proviso which he proposed being found to
operate unfairly, it could be modified or
repealed.
Mr. KERFERD opposed the amendment. He thought that, if provision
were to be made for the County Court
judges, it should be done in a proper
spirit.
Mr. DUFFY considered it only reasonable that there should be some limitationelse it might be ·in the power of some
future Minister of Justice to get rid, in
this manner, of the whole of the County
Court judges. In the mother country,
the number of ex-Lord Chancellors and
ex-Ministers of State who could enjoy
pensions at the same time was limited.
In fact it was the uniform practice to fix
a certain limit.
The amendment was negatived.
Clause 12 was amended, at the instance
of Mr. CASEY, so as to read as follows : " The period (if anyl.during which any such
judge may haveservea as judge in any of the
superior courts, or as Chief Commissioner of
Illsolvent' Estates, or as judge or deputy judge
of any County Court or Court of Mines, or
Chairman, of General Sessions, or substitute
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thereof, under any law heretofore or' ·hereafter
to be in force, shall be taken irito consideration
as p.Qrtion of the service of such County,9ourt
judge."

Mr. 'McKEAN considered that the
whole clause, might be 'orriitted~' He did
the 'see the practical utility of it.
Mr. CASEY said he would cite a case
in illustration 'of the utility of the clause.
Mr. Poh1man served for a certain period
on the Supreme Court bench; he: .was
also, for some time, Commissioner of Insolvent Estates ;! and service in -those
capacities would, under the clause, .. be
reckoned ,; as portion of the service of
,such County Court judge."
. Mr. McKEAN proposed,the omission
of the words " Chairman of General Sessions or substitute thereof."
The amendment was neg'atived;
On clause 35, relating to the appearance
of parties to suits, in person, or"by attorney, or barrister, "subject to stich regulations as to pre-audience or otherwise
as the judge may from time to time prescribe for the orderly transaction of the
business of the court,"
.
Mr. CASEY proposed the omission of
the words "as to pre-audience or otherwise." The object of the amendment, he
said, was to place the two branches of the
legal profession on an equality so far as
practice in the County Courts was concerned.
Mr. LONGMORE moV'ed that the whole
of the words, from" subject" to "court"
should be expunged. If only the words
relating to pre-audience were omitted, the
judges might make regulations which would
put attorneys altogether out of court.
Mr. CASEY said the retention of the
other words was necessary for the orderly
transaction of (,he business of the court.
Mr. BLAIR submitted that no -harm
could accrue from the striking out of the
whole provision, because the judge had
full power, under, the other clauses, to
make regulations for the proper conduct
of business within the court. The retention of the provision would be in con-.
travention of the principle of placmg the
two branches of the' legal profession on
an equality.
Mr. CASEY explained that the clause
as it stood was the existing law.
Mr. MACG~EGOR urged that there
was no reason for unnecessary verbiage
though it might be the existing law.
Mr. Longmore's amendment was agreed
to.
.
'
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Mr. CASEY moved that the proviso,
prohibiting an attorney from practising in
a County Court until he has signed a roll
01' book to be kept by the clerk for the
purpose, be amended by substituting for
the 'YoI'd "signed," the words "caused
his name to be entered in."
Mr. MACGREGOR said that the requirement for an attorney to sign the roll
should either be struck out or a similar
provision' should be introduced with respect to barristers.' He admitted th~ advantage of the system if it were applied
to both branches of the profession.
· Mr. CASEY pointed out that an entry
of the name and place of business of the
attorney was essential; in order that. it
might be known where process might be
served .. '
The amendment was agreed to.
· On·'clause- 36, giving to the judge the
power, upon sufficient cause, of striking the
~ame of an attorney from the court roll,
Mr. WALSH moved the insertion of
the words" barrister or" before .the word
" attorney."
.
· The amendment was negatived.
Mr. CASEY suggested that the clause
shbuld' be amended so as .to read as
follows : 0

o

"The judge of any County Court shall have
power to prevent any barrister or attorney
from practising in such court for· any period
which the jndge may think fit; and any person
who sliallattempt to practise in any such court
in defiance of either of the two preceding provisions shall be deemed to have wilfully interrupted the proceedings of such court, and be
guilty of a contempt accordingly.

Mr. LONGMORE expressed the hope
that the power would not be given to the
judges to strike attorneys off the roll, because .he knew that County Court judges
were not always possessed 'of the most
equabJe tempers. He was aware of cases
in which. in very small matters the
powers enjoyed had been most arbitrarily
exercised.
Mr. -MACGREGOR said that, if the
clause were carried, County Court judges
would have .the power of preventing
attorneys from practising, and no appeal.
whatever would be allowed. It was putting into the hands of County Court
judges a power which could only be exerci'se,d ,by the Supreme Court. He moved
that the whole clause be expunged.
The clause was struck out.
On clause 37, which provides that fees
, to be allowed to barristers and attorneys
practising in COlmty Courts, aml 'the
0

o
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expenses to be paid to. witnesses, shall be
fixed by some scale in the general rules to
be framed as mentioned in a subs~quent
portion of the Bill,
Mr. CASEY moved the.substitution of
the word "ten" for the word"" twenty,"
so that the costs of employing a b~rri ster
or attorney, either by the plaintiff or
defendant, should. not .be allowed as
costs in the .c~use· in ~ny case in which
the amount sought to be recovered, o~ the
value of the property in contention, did
not exceed £ 1O.
The amendment was agreed to.
On clause 56, providing that if the
defendant in any u.ction should agree with
the plaintiff upon the amOllnt in dispute,
and upon the terms of· payment, the
plaintiff and defendant, or their u.ttol1leys,
might, in presence of a justice of the
peace or of the registrar or assistant
registrar, sign a consent in writing to
entering judgment for the amount, .
Mr. WALSH moved the insertion. of
the words" or an attorney of.the Supreme
Court" after the words ,; assista:o.t registrar," thus' giving to attorneys of the
Supreme Court equal powers with. those
proposed to be given to justices of the
peace, registrars, or assistant registrars,
in respect of receiving' written judgment
by confession.
.
Mr. CASEY expressed the hope that
the amendment would 1;l.ot be pressed.
Mr. McKEAN declared his inte~tion
of voting for the amendment.
The amendment was agreed to.
Progress. was then reported.
The House adjourned at nineteen
minutes past eleven o'clock.
0

LEGISLATIVE COUNCIL.
Wednesday, May 19, 1869.
Aba.ttoirs Bill-Consolidated Revenue (£500,000) BilL

The PRESIDENT took' the chair at
twenty-eight minutes past 'four o'clock
p.m., c,'and read the prayer.
.
RATEPAYERS'ROLL.
The Hon. J. McCRAE· presented a
further return to an order of the" Council
made on the 16th lfebruary.
ABATTOIRS ·BILL.
On the·order of the day-for the further
consideration of this Bill'in committee,

..
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moved in the form of an amendment to
the motion that this Bill be read a third
time; arid I am the more surprised,
because the honorable member who
moved it has informed the Hou'se that
he hAS taken that course merely as a
matter of form. What good result can
follow from going through these mere
The difference is
matters of form l
simply-according to the construction to
be placed upon the two words by those
honorable members who are in opposition
and those who are not-between the
CONSOLIDATED REVENUE
word" granted," and the word" voted,"
(£500,000) BILL.
and there is no intention on the part of
This Bill was received from the Legis- the Government to alter the objectionable
lative Assembly, and, on the motion of. word. If this be so, and in ~nother place
the Hon.J. McCRAE was read a first and it is desired that the former word should
second time, and passed through com- be used, I cannot see what possible object
will be served by fighting in this way. If
mittee.
On the question that the Bill be read a the honorable member (Mr. Mitchell) had
brought forward any good reason for
third time,
The Hon. W. H. F. MITCHELL rose moving this so-called protest, I should not
and said-Mr. President, I rise for the have opposed it or have offered anyobpurpose of moving the same amendment servation upon it; and I have no intention
as was moved, under similar circumstances, even now of dividing the House on the
on the 2nd of March last. I desire to be amendment, although I put it to the good
understood as doing so without entertain- sense of the honorable member whether it
ing any hostile feeling either with regard is possible that any good result can follow,
to the Government or to the Legislative from the constant recurrence of these
Assembly; but 1 think it only right that protests. I cannot see that the privileges
this House should, in the present instance, of this House are or can be in any degree
occupy the same position that it did on invaded by the preamble which it is proa former occasion. I sincerely hope that posed should pass, because the preamble
this will be the last time that a protest of is, verbatim, a copy of the preambles of'
this character will be introduced-that we similar Bills which have been submitted
shall come to some conclusion on the to and passed by the House of Commons.
matter, and thus be prevented from going
The Hon. J .. P. BEAR.-Sir, I shall
time after time through these mere forms. support the amendment on the one ground
I now merely move, as a matter of form, that the preamble, as this House is asked
that, after the word" Bill," the following to pass it, involves a departure from the
words be inserted as an amendment on the strict agreement and understanding at
motion for the third reading of the Bill : - which the two Houses arrived, when the
"Notwithstanding its preamble, against which matter was before the subject of conthis House protests, on the ground that it is not ference. I was a member of the conin accordance with the form of preamble settled ference committee, and it was by way of
and agreed upon by and between the committees
of the two Houses, met in conference in April, compromise that the agreement was come
1866, on the subject of the differences between to, to leave out the objectionable word.
the two Houses with reference to a Bill then
The Hon. G. W. COLE.-Sir, I cannot
before the Legislative Council, intituled 'An perceive any useful purpose that will be
Act for granting to Her Majesty certain duties
of Customs, and for altering certain other answered by the protest which has been
duties,' and subsequently confirmed by both submitted. The preamble of the Bill is,
Houses."
as it stands, an exact copy of similar Bills
The Hon. W. HIGHETT seconded the sent from the House of Commons to the
House of Lords; and if the Legislature of
amendment.
Mr. McCRAE.-Before the question is this country is to be bound by the preput, I desire briefly to offer one or two cedents of the Imperial Parliament, it apobservations upon it. I must, in the first pears to me that all the requirements of
place, say that I was taken very much by the case will have been met; for it must
l3urprise by the· protest which has just. been not be forgotten that, in dealing with

The Hon. J. McCRAE moved that the
.order of the day be postponed until the
following week. His reason for doing so
was that he hoped by that time that there
would be some other measures before the
House. The Bill to which the order of
the day referred was so intimately connected with the Municipal and Local Government Bills, that it would not, in his
opinion, be prudent to proceed further
with it until they were before the House.
The motion was. agreed to.
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money matters, we are bound by the Constitution Act, by the standing orders, and
by resolutions to which we have agreed,
to fotlow the forms and practice of the
Imperial Parliament. To adopt any other
view now, would be merely to keep alive
a feeling of annoyance between the two
branches of the Legislature, which in my
opinion is much better forgotten. For this
reason, I hope the honorable member will
withdraw his amendment.
Mr. HIGHETT.-I desire to mention
to the honorable gentleman representing
the Government that, if he wishes the
Bill to pass this evening, he must allow
this protest to pass.
Mr. McCRAE.-I have already informed the House that I have no intention
of dividing the House on the question.
The Hon. A. FRASER.-Sir, I never
have been able to see that the use either
of the word" grant" or "vote" involved
an invasion of the privileges of this House,
and I must express my astonishment that
the honorable member (Mr. Mitchell)
has thought it necessary to bring this
amendment forward. It is the third or
fourth time that such a course has been
taken. Such a protest has been attached
to every Supply Bill introduced for the
last eighteen months or two years, and I
hope the House will seriously consider
what it is doing before it determines upon
, not passing this Bill without the protest.
What good end has been answered by the
course which has been adopted? Has it
established the privileges of this House
more firmly than they were before established? I say, sir, that it has in no
degree done so; but, on the other hand, I
maintain that it has had the effect of
keeping alive a feeling which ought not
to exist between this House and another
branch of the Legislature-a feeling
which I am sure honorable members will
agre~ with me in thinking it is very undesirable to foster. I am glad that the
Minister of Public Works has said that
he does not propose to divide the House
on this question, and I hope that the Bill
will be allowed to pass its third reading.
The PRESIDENT put the amendment, and declared that the "not-contents"
had it.
A division was called for.
The PRESIDENT again put the
amendment, and declared that the" notcontents" had it.
The call for a division was renewed.
Mr. HIGHETT.-There is no House.
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The PRESIDENT.-There is a House.
Mr. HIGHETT.-There will be no
House if this division is pressed.
Mr. FRASER.-It is highly inconvenient that honorable members should
rise in their places and hold out threats
of this kind. I presume it is the intention
of some honorable members to retire from
the House, and leave it without a quorum
if a division is insisted upon.
The PRESIDENT put the question a
third time, and declared that the "contents" had it, although he was bound to
confess that he had some doubt on the
point.
The protest was therefore agreed to.
The Bill was then read a third time and
passed.
The House adjourned at three minutes
to five o'clock.

LEGISLATIVE ASSEMBLY.
Wednesday, May 19, 1869.
Gaol Chaplains-Mr. Brough Smyth's II Gold-fields of Victoria."-Operation of the Land Laws-Pastoral Oooupa.tion-Privilege-The Legislative Assembly and the Supreme Court-Proposed Appeal to the Privy CounoilCounty Courts Law Amendment BilL

The SPEAKER took the chair at halfpast four o'clock p.m.
GAOL. CHAPLAINS.
Mr. LANGTON asked the Chief Secretary whether the recommendation of the
select committee on Penal Discipline of
1857, in regard to the appointment of
prison chaplains, had been departed from,
and if so, when the change was made,
what was the nature of the change, and
whether it was made with the approval of
the late Inspector of the Penal department? The committee referred to was
appointed on the 12th December, 1856,
shortly after the murder of Mr. Price. It
consisted of persons representing all shades
of politics, and, he believed, almost every
religious denomination. The members
were Mr. Haines, Mr. Stawell, Captain,
Pasley, Mr. O'Shanassy, Mr. Blair, Mr.
Michie, Mr. Humffray, Mr. Read, Mr.
Fyfe, Mr. J. T. Smith, Mr. Syme, Mr.
Foster, and Mr. Wills. The committee
reported on the 11th September, 1857,
and their report contained this passage" Your committee recommend the appointment by the Government of two chaplains, one
a Protestant, and the other a Roman Catholic
.clergyman, 'whose duty it should be to devote
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themselves entirely to the· religious superin.;
tendence of the prisoners: . . . . .. They
should hold no other charge in their respective
churches."
Mr. McCULLOC H observed that, for
a cOllsiderable time past, as many as four
chaplains had· been attending the prisons.
The increase had been made on the representation of certain denominations that
ministers of other persuasions than the
Church of England and the Roman Catho-'
lies should have the opportunity of visiting I
the gaols. Accordingly: a W ~sl.eyan minister and a PresbyterIan mInIster were
appointed, and they were paid out of the
The
allowance voted for chaplains.
Church of England chaplain (who had
other income) received, until recently,
£400 a year, and the Roman Catholic
chaplain £300 a year ; but, as he prom~sed
when the Estimates were under consIderation, a reduction had been made in the
allowances, .taking effect from the 31st
March last.
Mr. LANGTON inquired whether the
Inspector of Penal departments was consuIted before the change was made? .
Mr. McCULLOCH said he thought not.
"THE GOLD-FIELDS OF VICTORIA."
I

Mr: DAVIES asked ,the Minister of
Mines if the Government intended to distribute copies 1)f Mr. Brough Smyth's
newly published volume, entitled The

Goldfields and Mineral Dis.tri~.t~ of. Victoria, to each of the Mechamcs InstItutes

and Public Libraries of the colony? The
honorable member stated that, as the work
was produced at the expense of the colony,
he thought the suggestion conveyed in his
question should b~ adopted. He w:oul~
also like to see copIes of the work ,dlStl'lbuted among the various mining boards.,
Mr. SULLIVAN said he should have
no objection to adopt the suggestion of the
honorable member if any copies remained
on hand. He was happy to state that
. already the sale of the work had been very
good. No doubt the work was printed at
the expense of the State, but the mental
1abourbestowed in compiling·it had been
given by Mr. Brough Smyth out of office
hours.
OPERATION OF THE LAND
.
LAWS.
PASTORAL OCCUPATION.

Mr. ,MACGREGOR movedc~ That there be laid upon the table of the
House, a return regarding the occupation and

:

Pastoral Occupation.

disposal of every pastoral ~un ,beld under
licence at the time of the passrng of the Land
Act of 1860, distinctly se~tillg forth the following particulars :-1. Name and then are.R.of rUll,
and the names .of the then and present hcensees;
2. The quantity of such run since sold byauction; 3. The quantity selected under the Land
Acts of 1860, 1862, and 1865, respectively;
4. The quantity disposed of under, the 42nd
section of the Amending Land Act; 5. The
.quantity disposed of under other licences a.nd
leases not before specified; 6. The quantIty
disposed of for commonage; 7. The .quan~ity
reserved for any purpose, or otherWIse wIthdrawn, from pastoral9ccupation; 8. The .quantity of every such run still held under hcence
for pastoral purposes j 9. The quantity, so far
as known of the area so sold, disposed of,
reserved ~r otherwise withdrawn, of every-such
run noV: owned or occupied by the licensee and
used for pastoral purposes j 10. The.annual
total and rent per 'acre of every run, at the
passing of the Land Act of .1860, and. at the
present time."
,
',
The honorable member said he moved for
the return in order that the House, when
dealing with the· Land Bill, might ,have
before it the best information with regard
to the past and present condition of. the
pastoral lands of. the colony. ,On t~e
passing of the N lCholson Land ct, In
1860, the principle of sale by auctIOI1 was
departed from, and serious inroads on the
squatters' runs were commenced .. , J.Ie had
always been in favour of the ,prlllClple of
the .division of runs, but the extent of
land which had been alienated' from the
Crown, since 1860, might perhaps raise
doubts in the minds of honorable. members· as to whether that principle could
be sustained. Ih order to solve the
problem, he moved for ,this 'return. No
doubt the preparation of the whole return
would take considerable time;' but there
were' certain portiop.s of the itifort;n~tion
asked for which ,he thought the ~mIster
of Lands migh~, be 'able to lay on the,
table before the second reading 'Of the
Land Bill. He trusted that the Land
Bill, when it .came before the". House,
would be treated not as a party question,
but as -a' matter of important public
policy, and, in order .that it should be so
treated, it was necessary that the ~llest
possible information on the' subject s~IOuld
be furnished to honorable members~
Mr. CONNOR seconded· the 'motion.

:t

Mr. GRANT said he had already consulted the officers ·of his department, in
reference to ·the motion, and they informed
him that the preparation of the whole
of the returns would· occupy one or
two months; .but those returns which
the honorable member for Rodney most
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urgently desired should be placed on the,
taJ>le before the sec6nd reading of the
Land Bill was debated.
.
The motion was agreed to.
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sure the House will pay the utmost respect to on the matter now before i~, I
think it would be well for me at once to
quote those authorities in support 'of the
motion which I am about to submit. HonPRIVILEGE.
orable members will recollect that, when
The report from the Privilege Com- the committee was moved for, it was
mittee, presented the previous evening, pointed out that the course then suggested
(see page 752) was taken into considera- was similar to the course adopted by the
tion. .
,
House of Commons on a similar occasion.
Mr. CASEy.-'Mr. Speaket, in moving A Mr. Howard was arrested by the
the· resolutions which I am about to sub- House of Commons, by virtue of a warmit, affirming the propositions laid down rant far more general, and certainly far
hi the report of the' committee, I
not less specific in its terms, than the
insensible to ,the fact that, on a matter warrant of the Speaker of this House
affecting the' privileges of this House~ which was used when Mr. G lass was
there must neGessarily be considerable committed to the gaol at Melbourne. The
qiffei'ences of opinion. Sir, differences of validity of the warrant of th~ House of
opinion must always' exist, more or less, Commons was- calle.d in question, and
in a political chamber such ,as this. I may the Court of Queen's Bench decided, as
go eve,n further and say that differences the Chief Justice did here, that the warof a considerable character in reference to rant was not sufficient{y specific-that it
tlje matter of privilege have existed in did not show on the face of it sufficient
this colony ever since it has been endowed averments that the House of Commons
,vith a Constitution. We have here a had kept within its jurisdiction-and declass of persons, and we fi~d their repre- clared, in so many words, that the warrant
sentati!es in this House, who are disposed was insufficient and bad.
On that
to do away' with all privilege, and who occasion the House of' Commons did as we
think that this House ought not to be have done. It appointed a committee to
permitted to exercise' any of those pri- report to the House their observations and
vileges which have been conferred upon us opinions upon the course adopted by the
by our Constitution Act. We find another Court of Queen's Bench. In due time
class who are for supporting the exercise that committee brought up their report.
of our privileges, but subject always The substance of the report will be found
to,the review and approval of the Supreme in May. Speaking from recollection, it
Court. And there is a third class of recommended substantially what is recompersons who are desirous of jealously mended in the last paragraphs of this reguarding the privileges of the House, and port. It stated that while any other reof asserting the authority of the House source was open to the House of Commons
by its own power, independent of any to assert its privileges than' an open
other power in the country. These three conflict with the courts of Jaw, that was
classes of opinion· exist both in the the wiser and better course to follow.
country and in this House; and I That the' House of Commons has the
need scarcely say that, to a certain power within itself to enforce obedience
extent, they also found their· representa- to its orders was neither doubted nor
thres in .the committee.
Under' these denied'; but, out of respect to consticircumstances it is not to be supposed tuted authority, out of respect to the
that t4e report, the adoption of which I judicial tribunals of the land-which,
am about to move-for that is practically after all, are a portion of the Constitution
what my resolutions come to-is a unani- for the purpose of interpreting legislative
mous 'report. There were differences of enactments-it was advisable that the
opinion in the committee, but the great question should be referred to the review
majority of the cominittee adopted the of the Court of Exchequer Chamber.
report as it has been presented to. the In accordance with that recommendation,
House.' It will be for me this evening the House of Commons resolved that a
to: endeavour, briefly and I hope satisfac- writ of error should be obtained, and the
torily, to show that the course recom· opinion of the Court of Exchequer Chammended by' the committee is the' wisest ber had upon t.he decision of the Court
course for this 'House to follow.
Sir, of Queen's Bench. The result was that
while there exist authorities which T am the decision· of the Cow·t of Queen's

am
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Bench was overruled. Now, sir, 'when
that question was debated -in the
House of Commons, almost the same conflict of opinion existed there that, I believe, exists here. However, I think it
will be well, if honorable members will
bear with me, to read a few extracts from
speeches made on that occasion which, I
think, point clearly to the necessity, wisdom, and propriety of the Assembly
adopting the course recommended by the
committee. Mr. Wynn, in speaking on
the question, said : "In the case of the committee on charitable
corporations no fewer than twelve persons were
ordered to attend, and afterwards ordered to be
taken into custody, there having been some app:rehension that they intended to abscond. There
were several cases-among others the inquiry
into the charges against the Duke of York, and
the inquiry into the Walcheren expedition-in
which witnesses who had attempted to evade
the Speaker's warrant had been taken into
custody by the Serjeant-at-Arms. How stood
the case. in impeachments in the other House?
Did the Lords allow themselves to be guided by
the forms and rules of ordinary courts? Assuredly not."

I find that Mr. Stuart Wortley (afterwards
Lord Wharncliffe) speaking on the -same
occasion, and referring to the form of
warrant used, remarked : "He apprehended that there was a. mistake
-prevalent with respect to the necessity of issuing
a warrant on the part of the House of Commons,
in order to arrest a party where their privileges
were concerned; for he apprehended that the
name of a warrant was often used as a bugbear,
and the celebrated case of General Warrants
was often bruught forward and used for the
purpose of raising a clamour and a cry where
there was no necessity. It happened, not in the
case of arrests by authority of the House of
Commons alone, but it happened in many other
cases, that subjects were ordered into custody
in perfect consonance w:jth the principles of
the Constitution without any warrants; and
in that case the Court of Queen's Bench had a
power beyond what they (the House of Commons) claimed, for the House of Commons
cl~med the power only during their sitting,
whilst the Court of Queen's Bench might for
an indefinite period of time, and without any
warrant but the order of the court, commit a
party to custody for contempt. That was the
power which the Court of Queen's Bench
possessed, and which it exercised without the
issue of any document which any other court
could take cognizance of. It was a power
which, he ought to remark, was not confined to
the Court of Queen's Bench, inasmuch as it was
in the power of any court of record to commit a
party for contempt, for an indefinite period'
and if a writ of habeas corpus were taken out'
and that it averred in reply that tM committai
was for contempt of a court of record, there
would be at once an end to the question."
~e then went on to point out the absolute
necessity of the House of Commons having

Mr. Casey.
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the right to issue its warrants in general
terms, and of not being compelled to
adopt the same niceties that inferior tribunals or justices of the peace have to
adopt. He. showed that many cases might
arise where there would not be time for
drawing up a warrant in precise terms,
and that when the House made an order
for the committal _of a person, that order
should be sufficient. In such a case as
the Gunpowder Plot, he said "could not
the Serjeant-at-Arms, without any warrant,
seize upon the principal conspirator, and
drag him to the bar of the House; and
could not the House commit that conspirator without any warrant?" It seems to
me that this is a very strong point indeed
-that the order of the House should not
be viewed in the same limited way as the
warrants of j~tices of the peace, or of
inferior tribunals. But it is !i:om the remarks of Lord John Russell, during the
same debate, that I hope to obtain the
assent of the House to the motion which
I am about to propose. Lord John Russell
said,. Parliament are the judges, by the law and
custom of Parliament, of their own privileges,
and the judges of the court of Queen's Bench
must presume that they have decided according
to that law. Sir, I confess that, in my own
opinion, it is as preposterous for the Court of
Queen's Bench to decide as to the extent and
nature of our privileges, and whether or not we
have the authority in the case which we state we
have, as it would be for this House to take into
its consideration a judgment -of the Court of
Queen's Bench upon a point of common law,
and to decide by a majority that the judges
were wrong, and that the common law is different
from what they had stated it to be. I consider
the law and custom of Parliament to be as much
a part of the law of the country as any other
part of the law. And yet upon the contrary
view has been founded much of the preju.dice
and much of the error upon which those who
oppose our privileges have gone. They say,
why do you not obey the law? Why not act in
conformity with the law? Why set up your
own arbitrary caprice-your own will and pleasure (according to one of the judge!, Mr. Justice
Coleridge) against the decision of a court of
law? My answer is this-that our privileges,
and our declarations of those privileges, are as
much law as that which the judges declared to
be law; and, therefore, it would be as easy for
me to say, with respect to any -question which
the Court of Queen's Bench decided upon, after
it declared what was the common law, with much
consideration and due consultation of the authorities-it would be as fair for me to say, 'This is
the will and the caprice of the Court of Queen's
Bench,' as it is for them to say that the decision
of this House, with respect to its privileges, is
the will and caprice of the House of Commons.
It is the deliberate judgment of a court qualified
to judge with respect to die law which is confided to its hands."
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But although Lord John Russell spoke
strongly on the question of privilege, he
afterwards counselled the House of Commons to adopt a similar course to that
which the committee recommend to this
House. He said-
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in this House what wail the nature of o.ur defences, wherein our strength consisted, or What
preparations might hereafter be made against
the attack of a foreign enemy. The right honorable gentleman exercised his discretion in this
respect in the way that might naturally be expected. But supposing that some officer who
was intrusted with plans, directions, and secret
"There has been amongst lawyers, and those instructions with respect to those defences, was
who have obtained the eminence of judges, a ready to betray them to a power with which
narrow view of the question of parliamentary we were then at war; if the question came
functions and parliamentary powers. No greater before this House, and it was asserted that a
instance can be given of this than the fact that person was thus acting, and that the safety of
Lord Erskine, a man of great powers of mind, of the state was endangered, will any man say
comprehensive understanding, and of almost that our Speaker must waft till he had conunrivalled eloquence, was found to be, with re- sulted the most astute lawyer he could find
gard to any point in vol ving the pri vileges or the before he could sign a warrant by order of
functions of Parliament, totally inadequate to this House to arrest the man who was about to
form a correct judgment of those functions.
reveal those secret instructions to a foreign
He even went so far as to state that there could enemy-that he must look for precedents which
be no impeachment, except in a case were an the Court of Queen's Bench would acknowledge
indictment would lie. Why, sir, it is quite ob- -that he must take all the refinements of
vious that an impeachment by this House may special pleading-that he must state, according
go upon a question-nay, it has gone upon a to one judge, the mode in which the warrant
question-of a treaty injurious to the interests of was to be executed, in order to bring the indithis country, upon the cession of possessions of vidual before the House; or, according to
the CrowD which ought not to have been ceded; another, what was the urgent cause upon which
or upon such questions as those with regard to the House issued its warrant; and if the warrant
Lord Oxford, Lord Bolingbroke, or Lord Somers, was not in exact form-if it was not drawn
that they endangered the balance of power ; or with all the niceties and technicalities of which
upon such a case as that-raised in the case of the Court of Queen's Bench would approveMr. Warren Hastings, that he'was guilty of then that the person whom you were about to
abuses in his exercise of the vast powers he arrest as oeing about to commit treason to the
possessed in India. And will you tell me how, country, and to endanger the safety of the State,
upon such points as these, indictments could be might lawfully commit an·· act of homicide
preferred before the Court of Queen's Bench ?"
against the officer o~ the House-will any man
This, to a certain extent, is apropos of the hold such a doctrine as that, or contend that
the Court of Queen's Bench is justified in lookremarks which are continually made, that ing
thus technically and narrowly into our
offences against Parliament should be re- warrants? Sir, I say it is necessary for public
garded from a legal point of view-should purposes, and is of great benefit to the country,
be tried according to the rules, forms, and that we should have this power; and, after all,
when we are told that this is an arbitrary power
practice of a court of law; in fact that -that
it is making the House of Commons
we should go through the same form that supreme, and establishing its will and caprice,
any ordinary legal tribunal would go I say, with respect to this question, as with resthrough in trying offences against the pect to other questions with regard to which any
are to be exercised, there must be some
common law. Lord John Russell said powers
authority with whom absolute discretion must
furtherrest. In the conscientious exercise of its own
"I am not disputing the right of the judges powers, the Court of Queen's Bench is supreme
to the exercise of those powers which belong to -in the exercise of its own powers the Court
them. I am not questioning their accurate ex- of Chancery is supreme; but suppose cases of
position of the law, and their conscientious abuse to arise-for I will not shrink from that
administration of what they conceive to be the question-where does the constitution vest the
Jaw; but there is no similarity between a ultimate power? Is it in the judges of the
question which regards the administration of Queen's Bench, or in the courts of common law?
public justice according to the common law, Certainly not; for there are laws which proand that which concerns the safety of the con- vide that the judges may be removed by address
stitution according to the law of Parliament. of both Houses of Parliament. Therefore it is
These two questions are totally distinct and not in them that the constitution vests the
opposite; and when a learned judge says that he ultimate and irresponsible power. Where, then,
has examined the wauant of this House, and is it vested? Why, where the public safety is
scrutinized it technically, as he would the ~oncerned ; for the immediate purpose for which
warrant of a justice of the peace, and that the the exercise of that power which is necessary
warrant ought to have been differently framed, for the public safety, the power is vested in this
I say that he totally mistakes the functions House for this purpose. But is there no check
which belong to the House of Commons. Sup- upon this House? Undoubtedly there is; and
pose, for instance, some such question to arise as if this House abused its power, or exercised
may arise every day. We had a question tyranny at the suggestion of any private indithe other day respecting our fortifications, viduals, or for the sake of assuming despotic
and the safety of our seaports. The right powers, and exercising them in a way wantonly
honorable gentleman the First Minister of the- to infringe the liberties of the people of this
Crown said that he did not wish it to be stated country, then with the people themselves would

778

Privilege.

[ASSEMBLY.]

rest the pow{lr, and no Booner would an election
come than. the pe'ople would say that they disapproved our .Pfoceedings, and would resist our
tyrannical' despotism. And therefore, I say,
with respect to this question, as with respect to
all others-~he Queen exercising her sovereign
powers according to. the constitu~ion ~ 'the
House of Lords exercising its 'powers a:ccording
to the constitution-and the House of Commons
exercisin'g its power according to the constitution-it belongs ultill!ately to the people of the
country to decide."
I have to apologize to the House for trespassing, upon its patience with such lQrig
extracts, but the im portance of the occasion
must be my excuse. I now propose to
read a short passage from the speech of
Sir Fitzroy Ke~ly. It is as follows"In making the assertion that the Queen's
Bench was ever ready to give effect to· the
privileges of that HOuse, he would venture to
remind the House that, although its power of
commitment h~d been questioned in the Court of
Queen's Bencb, on, various occasions during
nearly two centuries, although persons, imprisoned by the House had been brought up on
habeas corpus, complaining that they had been
arrested under the warrants of the Houseunder warrants in all manner of forJ;lls,. but containing sufficient to enable the court to collect·
from them that the arrest was made by the'
authority of the House-yet in no case. duripg
tbat time had the Court, in a single instance
even, discharged the party comp~aining, or done
otherwise than give effect to the judgment and
to the privileges of the House."
Then, sir, referring to the. argument which'
is frequently put forward, ,that the privileges of the House of Commons are in an
undefined condition-that persons do not'
know what those" privileges .really' al'e---:
Sir Thomas Wilde (afterwards Lord Truro)
observed- '
"The House of Commons ought to have the
power of resisting all arts that might be employed against it. How can anyone provide
for an unknown exigency? The House was to
have power as the emergency might arise. To
define its privileges was impossible, as impossible as to foresee the modes that might be
su'ggested for resisting its authority. Their
privileges were undefined; for this short reason,
that they had certain functions to discharge.
There was no tribunal or court in the kingdom
which had not power to discharge those"'duties
that the Constitution and the law imposed upon
it.' That House had certain duties to discharge,
and its powers were whatever were necessary to
the due discharge of its functions. What
pO'\vers, then, would they be called upon to
. exercise? Who could state them? No oile.
Its privileges could be defined by Parliament in
only one sense-what was neces sary for the
public 8ervice~ Not one iota more. . Their
privileges were not always the Same. Why?
Because not all occasions were the same, and
they had a right to exercise them for no other
reason but because it was for the public interest.
When honorable members referred to the abuses
of these privileges, he asked them, what was
M1·.Oasey.
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the remedy? Was it the courts of law? No.
Where did they find the 'remedy? In .that
House. The '. House' of' Lords had equally
abused their privileges. "Instance a:fter instance
might be given to prove that ... Many cases of
abuse had been stated. The remedy was 1n that
House."
.
Further on, Sir Thomas Wilde said---:
"No two judges agreed upon anyone point.
Lord Denman differed from Justice ColeridgeColeridge from Wightman, and Williams f!lom
all three. If so much time and care were'
necessary in the preparation of a warrant, what
was to become of the party? The judge& took·
six months to. decide whether" a wal'l'ant was
intelligible, which every old woman in the parish
could clearly understand." ,
I may state that, in the course 'of 'the
debate, the question ,was raised whether'
the judges' should not be brought to' th~'
bar, and committed for contempt, for
interfering with the orders of the HOUSfl
of Commons. , Sir Robert. Peel did not,
shrink from 'that question. He went sO"
far as to say that, in enforcing the :privi;"
leges of the House, they should no longer
deal with subordinates, but they should
take the higher officers. His language·
was as follows : -,
,e They must not deal with subordinates.'
Would the honorable member commit the parties .
who really infringed on their privileges~the.
judges who presided? He migbt depend, upon
it, that the House', when it did again enter on
the contest, would not feel that it was properly
vindicating its: privileges by dealing withs~bor..
din ate officers only."
" .
,'..
Now"sir, having read so much from the
debates on this qU'estion in the'House of
Commons-having quoted the opinions Qf.
statesmen who have occupied. a veiy,
eminent position in the mother country,.,
and who have shown their determination,
to insist upon and enforce due respect to
the privileges of the House. of CommonsI think I may very fairly ask the -House
to adopt the course recommended by the
committee.· The committee recommend
that the House should seek an opportunity of bringing the decision of the
Chief Justice under' the review' of the
Privy Council ;' that measures should be
-taken to induce the highest legal authority known to the colonies, to look into'
the -question and give its decision,thereon,
which decision will of course be hinding
not only upon us, but also upon the
Supreme Court. I would not be acting
fairly by the House if I did not state that
I think there' are some difficulties of a
technical character in, the way of an
1tI>peal to the Privy Council. But, whether
there may be technic~l difficulties or not,'
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I think that our course, at present at all be great public excitement-great agitation;
there would be much misconception, and it
events, is to ~ry and obtain a legal deci- would
be said that you were endeavouring to
sion. upon the question, :.ratll;er than to override and overbear the decisions of the courts
in.sist upon forcing on, by the authority of of law. For that reason I think it better to
the House, a conflict with the judges of have further time to consider-that some delay
be interposed before you take any detlle ~upreme Court., There can be no should
cisive steps, rather than, as has been proposed by
doubt that in the long run we must suc- my honorable friend, the member for Montrose,
ceed. If it' were a question of force you should now assert your privileges."
against .force,:we have the greater forc~ This is the statement of Lord John
at command. But I apprehend that in Russell, who-as will be seen from the
these d~is, neither question,s of' 'law, no'r remarks which I have previously quoted
question.s of . parlia~entary practice and -was so strongly in favour .of asserting
privilege are se~tle4 by force. No doubt the privileges of the House of Commons.
the pr~ctice ,has .be~n insisted upon by the In pointing out, the authority which the
House of Commons to call out the assis- House had to enforce its own orders,
tance of the, civil power and also of the Lord John Russell saidmilitary power, to enforce due respect to
"The Serjeant-at-Arms is an officer of this
its orders. . Sir Francis Burdett was House, originally appointed by the Crown to
conveyed ot the Tower of London under do our behests, in order to enable us to perform
a guard of military. The question of our functions. If the Serjeant with his mace
not sufficient-if he, acting under the warrant
the. :power of the House of Common~ is
as signed by your Speaker, is not sufficientto enforce its orders in this way was we must address the Crown for such an armed
brought . befor~ the courts of law, and force as it can place at our disposal to assist in
the courts decided that the House had its execution j and it will be the duty of the
Minister of the Crown to see that the Serjeantauthority thus, to employ the ~ilitary at-Arms
is sufficiently reinforced for t~e execupower. During the debate from which I tion of the warrant. In the Case of Sir F.
have already quoted, the quest~on of & Burdett, although he shut himself up in his
conflict between the House and the judges house, and there was a large mob, the soldiers
not hesitate to assist in the execution of the
was discussed, and Mr. Roebuck boldly did
warrant, and the judge who had to decide on
affirmed the proposition that the judges that question pointed out that they were engaged
sb.ould be committed for contempt. This in the. execution of their duty. It is lamentable
that the judges of the land should raise a quesis what occurred :-'"Sir R. lNGLls.-The honorable and learned
gentleman (Mr. Roebuck) did not say what he
would do in such a case with the judges before
whom the 'case would have been heard.
"Mr. ROEBUCK explained; What he had
stated was that the House 'should, if the emergencyarose, commit every p,erson who should'
have interfered with their. privileges, and, who
were not exempted from, arrest by being privileged parties-namely peers 'of the realm.
"Sir R. INGLls.-In that case the honorable
and learned gentleman would go to the extent
of committing to custody such men as Mr.
Justice Wightman and Mr. Justice Patteson.
"Mr. RoE~ucK.-I w<?uld."

tion presenting to our contemplation the necessity of employing a military force for the
execution of warrants j but upon them, I repes. t,
must rest the responsibility of hinting at such
a thing. For my own part, I am for taking all
moderate courses-courses of caution and delay,
They may be called pusillanimous-they may
be said to be endangering the privileges of this
House. I am, nevertheless, ready to take them;
but, in the final result, I think the House cannot
part with privileges which are necessary to its
existence, and without which its existence would
be an evil rather than a good."

Sir, this is the course which was recommended by Lord John Russell on that
occasion.
Now remembering the fact
Ou; this. ,poiut,. Lord.John Russell saidthat the committee was composed of
"That ,this House has power-a great and gentlemen' re'presenting all shades' of
paramount. power-to asser~ its privileges, I
have a most confirmed persuasion j but if you opinion in this House, I think its recommean to assert it by your own authority, you ' mendation-coupled with the fact that
must not be blind to the public inconvenience we are following the course adopted in
that may be ()ccasioned by it. The House, by the mother country on a similar occasion
stopping its functions, and refusing to act at. the
beginning of the session, till it had all the -will induce the House to adopt the,
powers and privileges necessary to enable it resolutions which ~ I now propose for its
to exercise its functions with efficacy, and by consideration, and which are almost in· the
a declaration of its determination to that effect, terms of the report itself. The resolutions
would reach every power of the Constitutionwhether it appealed to the Executive for ·au:- which I beg to move arethority, or to the House of Lords for concurrence,
and would oblige. them to agree to its fair and
just,requesta j but in making that demand, and
especially..in the first assertion of it, there would

"That this House is of opinion that the recent decilion of his Honour the Chief Justice,
in the matter of the discharge of Mr. Hugh
Glass from custody, committed for a contempt

,so
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and breach of the privileges of this House,
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Minister of Justice, has stated to the

appears to be that in the exercise and enforce- House several good reasons, in citing from
ment of the powers possessed alike by the House
of Commons and the Legislative Assembly the speeches of members of the House of
latter are not entitled to use the same form of Commons, why the resolution which he
process as the former. In other words, that the has proposed should not be adopted. It
Speaker's warrant, in the case ofa commitment is not usual, I believe, for members of the
by the House of Commons for contempt and
breach of privilege, is treated as emanating from House of Commons to indulge in lofty
a superior court, while in the case of a com- claims of their own privileges, unless they
mitment by the Legislative Assembly for the are prepared to give effect and force to
same offence it is treated otherwise.
them. Certainly on the occasion to which
"That the power of committing for contempt
by means of a warrant in general terms has been my honorable and learned friend has reexercised by the House of Commons as one of ferred, leading members of the House of
its undoubted privileges down to the year 1847, Commons uttered the words he has quoted;
and this House is of opinion that this privilege but they afterwards expressed their renow belongs, together with the other powers and
privileges of the Commons House of Parliament, gret that they were parties to a proceeding which appeared to amount, in the
to the Legislative Assembly of Victoria.
"That this House should not, in deference to eyes of the country (and must now in the
the recent decision of His Honour the Chief eyes of the world appear), to affecting to
Justice, abandon the exercise of the high and
necessary powers of committing by means of claim privileges which t.he House of Coma warrant in general terms. The possession and' mons had not at that time, under the ciruncontrolled exercise of these powers and pri- cumstances of that period, the courage to
vileges are conditions essential to the usefulness enforce. Sir, we have to consider now
as well as the honour of Parliament, charged as
ours is with the function of making laws for the course which the Legislative Ass'embly should take, in consequence of a
Victoria in all cases whatsoever.
"That, having regard to the remarkable decision given by His Honour the Chief
moderation and forbearance which the House of Justice of the Supreme Court, affecting
Commons has shown in modern times in avoiding an open conflict with the courts of Jaw in the power of the House to commit an
vindication of its privileges while another re- offender for contempt. It appears to me,
source was available, this House is of opinion sir, that the Legislative Assembly has
that the necessary steps should be forthwith good reason to complain of 'that decision,
taken for subjecting the decision of the Chief and not merely of the decision itself, but
Justice to the review of the Privy Council."

Sir, I think the course which the committee have recommended will be found
consistent with wisdom and prudence. I
consider that the House is not in a fit
condition to engage in hostilities with the
courts of law. Matters of greater moment are about to engage our attention.
It is absolutely necessary that the House
should set about considering the Land
question. I do not think it wise for the
House to further postpone the consideration of that 'question or any other of the
important matters now awaiting legislation.
I may add that, in adopting these resolutions, we do not abandon the exercise of
any of our privileges. On the contrary,
it is distinctly stated on the face of the
resolutions that we have not abandoned
the exercise of them." But, while we do
not intend to abandon the exercise of
those privileges, we think it wise that the
opinion of the Privy Council should be
obtained as to the construction of an Act
of Parliament. With these remarks I beg
to move the resolutions.
Mr. WRIXON seconded the motion.
Mr. HIGINBOTHAM.-Mr. Speaker,
my honorable and learned friend, the

of the manner in which it was given, the
circumstances under which it was given,
and, above :i1I, I will say the quarter from
which it proceeded. Sir, it has been
stated in the House that notice of the
issue of the writ in this case was served
on the Attorney-General on the night
before its return, and was received, I think
it was stated, by you, sir, only on the morning of the day for which the return was appointed. That, sir, in itself was, I believe,
a departure from. the· practice which has
been established at home, and in accordance with' which the House of Commons
desires that writs of this nature shall
not be issued against any officers acting
under its orders, without notice given to
that body. The writ was returnable on
Saturday-on a day on which this House
was not sitting. After this short notice,
the· last half of a Saturday was given to
the consideration of this subject, and,
without even taking time for consideration, or putting in a written form the conclusion at which His Honour had alTived,
the Chief Justice delivered a decision
which he admitted was one of a most
important character, as affecting the rights
of this House. Sir, the haste with which
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that decision was given is a singular circumstance, and one very much to be
regretted. And I think it is also to be
regretted that a counsel who appears
before a judge, to argue upon a question
of this kind, should be permitted, in the
presence of a throng of persons who were
allowed to assemble in the judge's chambers, to offer publicly an insult to this
House, without reproof and without correction. Sir, I think the House has
reason to complain of this hasty decision,
coming as it did from the learned judge
who delivered it; for if there is one man
in this country who is bound by special
obligations to approach the consideration
of a question affecting the rights and
liberties of Parliament, under our Constitution Act, with extreme deliberationwith some diffidence in his own judgment,
and with caution-it is the Chief Justice;
and if he arrived at a decision adverse to
the rights of either House of Parliament,
he is one from whom might be expected,
I think, a frank admission that, if Parliament labours under a misapprehension
regarding its privileges, he himself has
been, and is, the cause of that misapprehension, and of all the very serious consequences which have followed from that
misapprehension. Sir, the present Chief
Justice is responsible-personally responsible-for the failure of our Constitution
laws to give effect to our claims, if there has
been such a miscarriage in the attempt to
give effect to those claims. That learned
and eminent person was a member of a committee of the former Legislative Council
who acted as the framers of the Constitution law of this country. He freely stated
the points upon which he differed from
his brother members on that committee.
and in the Legislative Council; but he
was one who always paid a loyal deference
to the decision of the body of which he
was the distinguished head where it
differed from his own, and he undertook
the task of putting in form and shape,
and giving expression to, the conclusions.
at which the members of the committee
had arrived respecting our Constitution
Act. What were those conclusions in reference to this subject? This was one of
them-that the Legislative Assembly of
Victoria was intended by them to have
all the rights and powers of the House of
Commons in England. Whatever might
be the other necessary differences in the
form of our Constitution, in this respect,
at all events, all were agreed-that the
VOL. VII.-3 I
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Legislative Assembly should be for Victoria as nearly as possible, and in all
respects, the counterpart of the House of
Commons in England. A t that time, sir,
I believe that public men were not fully
aware of the extent, and magnitude, and
effect of the work in which they were engaged. Probably very many of them had
not given much consideration to the
particular consequences which would flow
from the odecision they then arrived at ;
but at that time, I believe, it was, and it
is now, the general opinion of the great
bulk of the community that our institutions should be founded in this respect, at
at all events, as nearly as possible upon
the example of the mother country. We
well know that even at this time the hopes
of the people of England are centered upon
the body that represents the people of
England in the House of Commons; and
therefore, sir, it was this decision Mr.
Stawell undertook, so far as he could, to
give legal effect to-that the Legislative
Assembly should represent the House of
Commons in England, and should be
possessed of all the powers and rights in
regard to Victoria that the House of Commons possesses in respect to England.
Has that decision been carried out? Has
that intention been fulfilled?
Mr. DUFFY.-Yes.
Mr. HIGINBOTHAM.-Sir, that is
the question which is now to be answered,
and to which by our vote this evening we
will contribute to give a reply. I venture
to say that if the decision of His Honour
the Chief Just.ice, recently given, be
correct, that. intention has not been carried
out. If, on the other hand, the intention
has been carried into effect, the recent
decision of His Honour the Chief Justice
is wrong-it cannot be defended.
Sir, I
say that a person called upon to give a
decision upon a question of this kind, who
was himself the author of the Act under
which the question arose, was bound to
bring to the consideration of that question
extraordinary care and caution-that he
was bound not, as a judge ordinarily if',
to look to the words of the Act which he
was interpreting, but to consult his own
memory, if expedient, even more than the
words of the Act.
Mr. FELLOWS.-No.
Mr. HIGINBOTHAM. - The honorable and learned member says" No." I
have no doubt that he will tell the House
presently that judges are bound to look to
what the Legislature says, not to what it
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intended-that a judge can only look to
the letter of' the law. I fully admit tha,t
as a general proposition; but I also submit that the framer of a law is Ukely to
know better than anyone else what was
his intention in framing that law, andtha,t
the learned gentleman who framed this
particular law, having received and assented to specific instrtlctions on this particular question, was better able to know
by consulting his own memory whether he
had given effect to that intention than if
he had consulted the bare letter, with a
view to the particular case and the arguments that might be cited before him.
Now, sir, while I intend to express freely
my opinion as to the peculiar responsibility
that lay upon this learned and distinguished person in judging of this question,
I should be exceedingly sorry if anything
that I said, or left unsaid, should convey
an insinuation, or be supposed to convey
an insinuation, that that learned gentleman
had not faithfully, and to the best of his
means and capacity, given effect to the
instruCtions of the committee, which he
undertook to embody in the form of a
Bill. Such an insinuation is not only far
from my intention, but I perhaps may say
without impropriety that it would be
totally inconsistent with the very exalted
opinion which I have always entertained
for the character of that gentleman as a
politician in this country.
Sir, before
I came to this country I had constant
and daily opportunities of observing our
most distinguished statesmen in the
mother . country, and I will say that
when I came to this country the most
agreeable sight that I witnessed in it
was that of a man who, I believe, was
fitted to be the peer of the best Englis4
statesman in the work in which he was
then engaged. I refer to the gentleman
of whom I have been speaking, the then
Attorney-General, . who' at that time,
when the. very fUUlHlations of society
were in the course of formation, himself
undertook, almost single-handed, the
work of' laying them-who, surrounded by
dwarfs, as he was, bore almost solely
uppn his own shoulders the whole burthen of administration and legislationand who, at a time when all men in this
country were engaged. in the pursuit of
wealth alone, and when he might, by a
very brief. practice of his profession, have
made a large. fortune, abandoned all for
the public interest, and, although not supported or guided by a public opinion
MI'. H(q1:nbotharn. '
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(which did not then e~ist) devoted all his
time, and his great capacit~es and energies,
to the .welfare ·of the publici: 'of this
country, at a time when it greatly needed
those services. Sir, I have always believed that the greatest' personal loss
which public interests. i~ this cOllntry
have ever sustained occurred when the
Attorney-General of that day, with all his'
high political qualities, and his great and
well-directed powers for public usefulne~s,
was removed into the sple:Q.did obscurity
and comparatively insigni.ficant. !3phere
where he has . since been. 'And, while I
say this, I hope. that in taking leave, as. I
do without hesitation, to comment upon
the judg:rp.ent that he has given, in connexi~n with the quarter from which it ~as
proceeded, I. shall not be supposed. to
impute anything more than either negligence or oversight to that distinguished
person, when·lsay that it is to his negligence or his oversight that is .to be·attributed the failure to place the Legislative
Assembly in the same position as.' the
House of Commons, if that failure has
taken place. Sir, I do not believe that
the Attorney-General of that day failed in
his attElmpt. I believe that he succeed~d.
The question arose formerly under another
clause of our Constitution Act, and it has
again arisen now, in reference to our rights
and privileges. I believe sincerely that he
succeeded in his .purpose in both those
clauses of the Constitution Act. It is
true that the Privy Council has said that.
the clause. of that Act for giving this
House all the privileges, immunities, and
powers of the House of Commons was
drafted in a slipshod manner. A great
deal of public work, legislative .and administrative, was then, as at present, done,
and necessarily done, in a slipshod manner.
But the Privy Council still held that,
whatever might have been the manner in
which it was done, the effect intended was
produced, and that that Act and the
Constitution Act give to the Legislative
Assembly all the privileges, immunities,
and powers enjoyed by the House of
Commons. It is now found, sir,. several
years after that decision has been given,
that one power which the House of Commons undoubtedly possessed has. not been
conferred. That is. to sa.y that. the power
of giving effect to an undoubted privilege
has not followed upon the privilege itself;
and that although we may commit for
contempt persons who have been.guilty of
a contempt of this House, wheth~ inside
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or outside its walls, we. have not the
power of using the means and form of
procedure adopted by the House of Commo~s in committing such persons; that,
in point of fact, this House differs from
the House of Commons in this respectthat the law has not made its decisions
exempt from the criticism of the Supreme.
Court in this colony. 'Sir, I confess I do
not believe that that decision can be supported.. It has been based upon the
ground that we exer9ise a statutory jurisdiction only; and I am aware that it has
been decided by the courts in England
that, where a statutory power is conferred,
the forms which give effect to that
statutory power must fully show the circumstances under which the power has
arisen., But, sir, that has been confined
to th~ particular case where in special
instances, and subject to certain restrictions, the power to do a particular act has
been given. It has been even held that
the Lord Chancellor is subject to this
general rule, but, then, that is in a
particular case where the Lord Chancellor
is empowered to do a particular act, and.
that power is only conferred subject to
certain precedent conditions. I do not
know a single case where general powers
have been conferred, as they have been.
conferred upon us here, in which it has
been held that a body exercising those
general powers is compelled to set forth
on the face of its proceedings all the
circumstances which show whence its
powers have arisen. Indeed, sir, if this
hasty decision be well-founded, I myself
do not see how the Supreme Court can
escape from a consequence of that
decision which, perhaps, it has not anticipated. . The Supreme Court of Victoria
also exercises 'powers by virtue of a
statute; and if it be true that every body
which possesses powers conferred upon it
by virtue of an Act of Parliament is
compelled to set forth its powers on the
face of its warrants, and writs, and
authorities, then, sir, I can only say that
all the writs and warrants of the Supreme
Court for the last seventeen years have
been illegal, and that they only remain
now to be questioned by some inferior
court to give rise. to precisely the same
question between that inferior court
and the Supreme' Court which is now
raised . between the Legislative Assembly and the judges of the Supreme
CO}lrt. Sir, I do not think that it is expedient,or that it will be consistent with
312
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the wish of the House, that this question
should be discussed in its legal and technical aspects in the House. I believe that
the committee was appointed chiefly for
the purpose of deliberating as to what
course it should advise the House to take
in reference to this decision, rather than
to pile up authorities for the purpose of
showing we possess t~e rights which we
claim; and, therefore, I will proceed to
consider at once the proposal made to us
by my honorable and learned friend, the
Minister of Justice, who, I must say, has
addressed the House in language so faltering that I am almost inclined to suspect
that he has submitted this resolution in
his character as chairman of the select
committee, and not because, as a member
of the House, he really concurs in the
effect of it. He proposes to us that steps
should be taken for petitioning Her
Majesty in Council to entertain an appeal
against the decision of His Honour the
Chief Justice. To that course I would
offer no objection, although I believe that
taking it would be a very great and even
an extraordinary concession made on the
part of the Legislative Assembly. But,
at the same time, I am aware that even if
it were for no other purpose than for the
sake of proving to the people of this
country that we really desire to stand
upon the law-that we do not seek to
extend our powers or authority beyond
the limits of the law-and, in deference
to a high judicial authority which has
pronounced an adverse decision to those
claims, we should be willing even to make
the concession of p'oing that which the
House of Commons did under a like cir-·
cumstance and for similar· reasons-perhaps with equal weakness-namely, submit to the decision of a court of law a
question which is properly and rightfully a
matter for our own sole decision. But,
sir, when my honorable and learned
friend also recommends to the House that
we should not only appeal to the Privy
Council, but that, in the meantime, and
pending that appeal, we should virtually
f;uspend or abandon-I care not which
word is used-the exercise of these our
rights, I confess I am unable to concur
with him. I do not kno'w whether this
petition will be successful. It is possible that the Privy Council may not
entertain the appeal. If it should not
entertain the appeal, I wish my honorable and ·learned friend had told the
House in what position it would be placed
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when the news arrives that the Privy
Council had refused to entertain the appeal. I wish that he had also told
the House in what position it would
be placed until the time that answer
arrived, first in reference to the persons
who have been discharged by this decision
from imprisonment, and afterwards in reference to any case of contempt which
may be committed against this House,
which, I think, if we refrain from exercising our rights in this case, we shall be
altogether unable to punish. I do not
myself know what insults may not be
offered to-morrow either to this House at
large, or to any member of it, if we accept this proposition. For, sir, I suppose
that we shall not imprison persons again
for contempt of the House when we know
that our decision will be reversed the
following day by a judge of the Supreme
Court. I suppose that we shall not go
through the empty form of sending persons from the bar of this House to the
Melbourne Gaol, or to the custody of the
Serjeant-at-Arms, by 'means of the form
of a warrant in general terms, which we
cannot depart from. My honorable and
learned friend, the Attorney-General will
use no other form, and I presume that we
cannot imprison persons under a general
form of that kind when we know that our
authority will be set at nought the following day, and that a fresh insult and
humiliation will be offered to the House
by the immediate discharge from custody
of those persons committed for contempt.
And, indeed, sir, if the petition be entertained, and if the decision of the Privy
Council be favorable to the claims of this
House, I do not myself believe that even
then the question will be settled. Honorable members who have read the decision
of the Chief Justice will see that there is
more than one reservation of opinion contained in that judgment. It is not yet
decided, Mr. Speaker, whether your seal
is not an essential portion-a necessary
part-of a document constituting your
warrant. N ow if the Privy Council
should decide that we have power to imprison under a general warrant, what is to
prevent the raising of that point next?
What is to prevent the discharge of a
prisoner on the ground that your seal, sir,
has not been attached to the warrant?
Other questions have also been reserved.
The Chief Justice abstains from deciding
whether the Legislative Assembly is part
of a judicial tribunal, or whether it is
Mr. Higinbotham.
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merely a Legislative Assembly. That
question, I thought, had been decided. It
was decided by one of the learned judges
of the Supreme Court in the case of
Dill v. Murphy. The negative of that
proposition was absolutely abandoned by
the counsel for the appellant (Mr. Lush)
in his argument before the Privy Council. The Privy Council itself expressed
no unfavorable opinion of our claim to
acting judicially in matters of this kind;
and yet, sir, the Chief Justice has
cautiously and carefully refrained from expressing any opinion on a question which
may again be raised, and which when
raised may, of course, lead to a fresh
appeal to the Privy Council, and to a fresh
suspension of our rights. Now where is
this to end? I say it should end at the
time it begins; and that there is no reason
to believe it will ever end unless it is
stopped there. There is no limit to the
number of objections which legal ingenuity can find in a four-cornered document,
which is said to constitute our only charter
of political rights in this colony. Sir, it
has been the habit for a few years past for
political parties in this country to endeavour
to transfer to legal tl'ibunals the decision
upon questions which have gone adversely
to them within the walls of Parliament.
I think that has been a great mistake. I
might even use a stronger word with
reference to those who have sought to
transfer political questions into courts of
justice. And, sir, courts of justice, both
at home and in the colonies-more especially in the colonies-have never shown
themselves averse to entertaining these
questions. It has been observed that
judges at home are not indisposed, whenever a fitting, or an apparently fitting,
opportunity presents itself, to entertain
questions of a semi-political nature. Certainly courts of justice in this colony, and
in the neighbouring colonies, have shown
fully as great a readiness to entertain
those questions as judges in England have
sometimes displayed. I am afraid that in
speaking on this subject, and sometimes in
refraining from speaking on this subject,
we fall into something like prudery. It is
a common belief (and it seems to me to be
a belief as false in theory as it is unfounded in practice) that judges have
nothing to do with political questionsthat they ought to separate themselves
altogether from politics the moment
they are appointed judges-that a man
who has been a politician all his life
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when he desires to enter the kingdom of
judicial heaven is bound to become a
political eunuch, and is not at liberty for
the rest of his natural existence to enjoy
the lawful pleasures of political life. Sir, I
do not believe that theory is sound. I am
sure it is not a fact. If, indeed, the
principle be confined to the harlotry of
partisan politics it is a thoroughly sound,
and just, and good principle; and I wish
it were a principle that were enforced by
public opinion not merely among judges,
but still more amongst parliamentary representatives who are more exposed to
temptations to that vice. But, sir, I
deny that it is a principle which will bear
examination. I deny that a person who has
spent the best part of his lifetime in
giving attention, as a member of the
body politic, to political affairs, should be
called upon, or that he is under an obligation, at once to abandon all such considerations, and separate himself from the
great body of his fellow-citizens either in
interests or in thought. And, sir, it is
not a fact that judges do separate themselves from those questions. It is not the
fact at home-it is still less the fact here.
And when on au occasion of this kind a
judge can shelter himself under a legal
maxim that it is part of his duty as a
good judge to enlarge his jurisdiction-a
maxim which has been converted by false
reading into an encouragement of a
natural tendency of judges-when, sir,
he is invited by a maxim of that kind, and
at the instance of political parties who
go into his court for the purpose of getting
his decisions on political questions, to enlarge his own jurisdiction, and to entrench
on the jurisdiction of another courtMr. FELLOWS.-Ampliarejustitiam.
Mr. HIGINBOTHAM.-The maxim
may be, and has been converted into one of
ampliare jurisdictionem. I believe, sir,
that there was no other object in it but
to enable judges more securely, and with
less suspicion, to mix in political circles
from which they might otherwise be excluded. This is now a maxim which is
quoted in our courts of justice. Any judge
who is invited by a political partisan who
goes into his court to invoke his assistance
is actually encouraged by this very maxim
to enlarge his jurisdiction, and he is not
prevented by any maxim of the law to
avoid trenching on the jurisdiction of
others. If this be so, if it be the natural
tendency of judges-the perfectly natural
tendency of judges-as far as they can,
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to extend the jurisdiction of their courts,
even though it may trench upon the jurisdiction of other courts, how Call we expect
that our rights and privileges will be
respected by courts of justice unless we
respect them ourselves? How can we
expect our rights to be respected when
we assert at one and the same moment
that we have an exclusive jurisdiction to
judge of our rights, if we permit a court
without opposition, and with submission,
to judge of those rights, and to decide
them against us, without resistance?
How can you expect any respect for
those rights, if the court has decided
against you, unless you teU the court
that you will not permit it to decide
against you? The honorable and learned
member for St. Kilda (Mr. Fellows)
laughs, but I should like to know what
impropriety there is in a body invested
with legal rights asserting those rights?
Of course the honorable and learned
member will tell us that it is a question
sub judice whether we have any rights
at all or not; but I say that unless we act
on those rights we shall be giving up the
question. It will be decided and determined that we have not the right, unless
we exercise it. What would be done if a
similar question arose between the Supreme Court and a County Court? If a
County Court judge disputed the authority
of one of the warrants of the Supreme
Court, is it to be supposed that the Supreme Court would say-" We will appeal
to the Privy Council and try to get rid of
the decision of the Coun.ty Court judge;
and unless we can persuade Her Majesty
to grant us a revision of the decision of an
inferior court (and until Her Majesty is
graciously pleased to reverse its decision)
we must abandon the exercise of this
right, and take care to frame our warrants
in such fashion that they shall satisfy the
scruples of County Court judges and justices of the peace all over the colony" ?
Is it to be supposed that that would be
the course taken by the Supreme Court
towards a County Court judge? I apprehend that the County Court judge would
soon be made to feel that where authority
was vested in the Supreme Court the court
would enforce that authority by all means
at its disposal, and that it would not be
frightened by the bugbear of a collision
between two courts-that it would attach
the County Court judge, and that he
would be made to bow to its decision. It
would be left to him to try and ~rocur~
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either a eonfirmation or an overruling of
the decision at which the court had arrived. .Sir, I hope the Legislative Assembly will take the same course which
the Supreme Court would undoubtedly
take in such a case-that it will go on in
tilO exercise of its rights just as if the
recent decision had never been giventhat it will bring these men who have
been discharged to its bar, that it will
commit them again, and that it will take
steps to prevent them ever being released
from custody except by its own order.
Sir, perhaps it may be said that it would
be a very shocking thing that a collision
should occur between the Legislative Assembly and the Supreme Court. I do not
know that it would be a very shocking
thing. It would be a thing to be regTetted, undoubtedly; but I do not know
that it is a thing to be viewed with extraordinary aversion. In the first place, I
do not think it would occur. The judges
of the Supreme Court are gentlemen of
prudence and discretion, and I do not
think they would. unnecessarily court a
conflict in which they would be sure to be
defeated.
This House has abundant
powers at its own command, for the purpose of enforcing its decisions. According to the authority which has been read
to-night-the authority of Lord John
Russell-and the instance cited by my
honorable and learned friend, the Minister
o~' Justice, the House may call forth all
the police force in the colony, if it pleases,
to support its own orders, and to retain in
custody its own prisoners. I apprehend
that the judges of the Supreme Court,
when they reflect that they could not, if
they desired, summ'on balf-a-dozen men in
buckram to their aid to enforce their writ
of attachment, would not unnecessarily
seek a collision with tbe authority of
this body. Therefore I have no apprehension that this result will follow;
but if. it did follow, it would be simply
a not unprecedented instance in which two
courts of law came unfortunately into collision, and in which the ultimate result must
depend, as in all such cases the result
must depend, upon which of the two
nuthorities was the stronger. If we are
more powerful our decision will be carried
out; but .if the Supreme Court is more
powerful, lts decision will be carried out.
I believe that we are more powerful; and,
t~lthough I do not rest any course I
recommend upon the possession of superior
force, I use this as an argument for the
Jfr. Higinbotl~am.
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purpose of allaying any apprehensions
that may be entertained-silly and unfounded apprehensions as I believe them
to be-of the results of a possible difference between this House and the judges
of the Supreme Court. N ow, sir; let me
ask the House to consider what will be
its position if it does not take this course?
There is no middle course to be taken.
We may appeal to the Privy Council, and
I have endeavoured to suggest what, will
be the certain and necessary consequences
of such an appeal. We may, if we please,
imprison these persons again, and hold
them by our own authority. These are
the only two courses. At least my-honorable and learned friend, the Minister of
Justice, proposes no intermediate course.
He does not-and I suppose the House
would hardly adopt the proposition if he
did-propose that we should commit these
persons again= by means of a special
warrant. That course is not proposed,
and, if it were proposed, it would .not
be adopted. But if it were proposed,
and if it were adopted, there is very
little doubt in my mind that the same
result would happen-that upon a special
warrant, as upon a warrant in general
terms, the same decision would be given,
and that the prisoners would be again
discharg-ed. What will be our position
as a Legislative Chamber if we do not
take the course which I have ventured
to submit we ought to take? Perhaps
I need not refer to future possible cases
of contempt, but I ask what will be
the position of 'the House in reference
to this particular case which now engages'
its attention? I hope that the honorable
and learned member who takes a deep interest, I believe, in preserving the purity
of the Legislative Assembly will be good
enough to inform us what in his opinion
will be the means at its disposal for preserving the purity of the Legislative Assembly if we allow these men to go free'?
Mr. FELLOWS.--Reform.
Mr. HIGINBOTHAM.-Reform the
Legislative Assembly! I do not know
what proposition the honorable and learned
member has on that subject, but while he
is reforming ,the criminals are escaped.
I would remind the House of the position
in which it now stands in reference to
this question: It has been - defeated at
every step. We have expelled two members from this House because we believed
they received bribes-it was a very disagreeable and painful duty for us to
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discharge-and they have been returned
again by their constituencies. We committed to prison two' persons who were
found to .have bribed those members, and
we are now able to judge of the amount
of' the influence exerted on their behalf.
V\r e heard of the efforts made by bankers
and mercantile houses that held the
securities and, notes of those persons, or
of one of them, and of the horror and
dismay that filled the hearts of those
bankers and merchants that a rich criminal
should be pu~ished. "Ve saw more recentlythe extent to which that influence
prevailed, and a most melancholy and
evident proof it was to my mind of the
extent of that influence, and also of the
undue influence of personal friendship, in
twenty-nine members of this House voting
against the committal of these two men.
Mr. LANGTON:-No.
Mr. HIGINBOTHAM.-Agninst the
committal to gaol of those persons-the
gaol being the only fit place for persons
who had committed their offell.ce. And,
then, sir, we find that a judge of the
Supreme Court, by a husty and unconsidered decision, allows the legal advisers
of one of those persons to snatch a judgment which protects and discharges the
prisoners' whom we had committed for
this grievous offence. Twoconstituencies
stand up and say-" You shall not punis~
the bribed ;" a portion of the Melbourne
community, a large minority of this
House, and the judges of. the Supreme
Court-innocent and unconscious, though
very PQwerful, instruments as they are in
. this work-stand up and say-" You shall
not puuish the bribers." Sir, if we submit
either to those constituencies on the one
hand, or to this, triple influence which has
been exerted on the other-if we bow to
those decisions-I really do not see what
110pe there is of anything like honest and
un corrupt administration of the affairs of
this country ; at all ,even ts until the reform
whiclrthe honorable and learned member
for St.· Kilda refers to has passed into
law. Weare just about to enter upon the
consideration of a Land Bill. I should
like to know what there is to prevent Mr.
Glass and his agents 'coming. into 'the
lobbies of this Hou.se, and offering to any
member who is willing to accept them his
notes in return for the promise of his. vote?
Mr. WILSON. - Th~ honesty of t~at
member.
Mr. HIGINBOTHAM.-I thank the
honorable member for' telling me that,
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because I agree with him most fully that
the danger will only be applicable within a
most narrow and limited circle. I am
glad the honorable member has given me
an opportunity of sayipg this, because I
am aware, as he is aware, that it has been
t.he practice for some time 'past in this
community to bring general charges of
corru ption against 'this House, (~harges
which are repeated by numbers of men in
this community who have all the garrulity'
of women, without their fairness or kindness of heart, until conversations about'
political affairs in this country seem to have
become a mere tissue of gossip-of shinder
'-:directed not merely against individuals,
but against a public body, 'and without one
tittle of proof-without even al!- attempt:
at proof in any particulal' case. 'But, sir, '
this case differs' from all this vague and,
idle gossip in tha~ a committee of the'
House has sat and inquired, brought up a
report, and the House has accepted the'
report, and acted upon it. If, after we come
to a deliberate decision that the House
is not wholly free from corrUption, we are
baulked in our determination to punish
both the bribed and the bribers, what ca~
pacity shall we have for preventing the
c~ntinuance of this system? I ask again,
what is there to prevent Mr. Glass and
his agents appearing in thai gallery and
offering bribes to any member who would
take them for their votes on the Land Bill ?
You dare not punish them. You have
received ordets not to punish them, which
you could not resist. And, sir, the bribed,
too, may pursue their avocations with the
same freedom. Indeed it seems to me
that, if we do not resist ,upon this occasion, those who carryon this infamous
practice will do well to abandon all ,attempts at secresy, for really secresy will
be the only ·remaining badge that will
mark their act as infamous or deserving of
censure. If they do it openly they have
nothing to fear. If there be any members
this House who would take a bribe, all
, they have to do is to advertise the tariff of
their charges for political services., Let
them do that, and let them come into the
House, and let them take the hand
which a leading member of this House is
willing to extend to all his corrupt brother
members, Let them do it, for they would
be entitled to do it; and let them claim
the support, and countenance and sympathy of the learned judges of the land,
who have declared by their decision-Mr. LANGTON.-Shame.
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Mr. HIGINBOTHAM.-I do not feel
it, and therefore I will not object to the
exclamation. I think that the honorable
member might with ad vantage consider
whether these consequences will not necessarily and properly flow from his acts as a
member of the minority that refused to
punish effectually those offenders. If this
House should on the present occasion
refuse to assert its own rights, and by that
means to perform its own duties against
these offenders, I say, unhesitatingly, that
a person who takes a bribe need not be
.ashamed of his act, provided he merely
does it openly; that he will have received
encouragement from all these various
quarters, and that if he only takes a bribe
openly in future he may do it without
shame or compunction, and certainly
without any fear of punishment-he cannot be punished. We dare not touch him.
We dare not expel a member again, if we
do not now-Mr. FELLOWS.-Not a second time.
Mr. HIGINBOTHAM.-No; but we
can inflict on those two members an
adequate punishment without again expelling them. Surely that is what we
ought to do, if we intend to preserve
not merely the rights of this House
-which I believe are of far greater
importance to the people of this country
than even the punishment of these ofoffenders-but also if we mean honestly
to carry out the work we have undertaken.
We have begun well; we have given a
proof, by proceeding against the bribed
and the bribers, that we mean honestly to
get rid of this stigma on the honour of
the Legislative Assembly. Are we now
to abandon our task? Are we to yield to
the influences that have been brought
against us? Or are we to proceed again
to take steps to enforce the just punishment that we have already inflicted-to
recommit these men to the gaol from
whence they came, to hold them there
during our pleasure, and then to proceed
to inflict such further punishment on the
members who have been expelled as shall
seem just and adequate?
An HONORABLE MEMBER.-What is
that punishment?
Mr. HIGINBOTHAM.-I cannot anticipate what it will be; but this I will
say that I believe some further punishment,
to be inflicted by this House, will be necessary and proper if we mean to assert
our rights and powers, and to perform our
duties, not merely as against the judges of
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the land, but as against erring and mistaken constituencies. Sir, I do not shrink
from that course. I am perfectly prepared to take that course as respects both
parties; and if we are supported by the
people of this country I do not see any
reason why we should not take it. Of
course all depends upon whether the mass
of the population really desire honesty in
public affairs and will support their representatives in endeavouring to secure it, or
whether they are prepared to desert us,
and will in deserting uS prove, as
I think the honorable and learned
member for St. Kilda (Mr. Fellows) has
said, that politics and politicians, and all
men, in this country are rotten to the
core. I am willing to stand on that issue.
If the people of this country will not support us in our endeavours to purify Parliament, and to maintain the authority of
Parliament, why, then, sir, let corruption
be established, and let every man who
respects himself retire from public life.
I have only one word more to say. I
have faith in the honesty and integrity of
the mass of the people of this country. I
believe they will support us in our endeavours, and, relying on that supportand until that support is withdrawn-I
am prepared to take steps against both
the bribed and the bribers, such as shall,
if possible, correct the erring judgment of
constituencies, and shall give a most
certain and convincing proof to all persons,
including the judges of the land, who
interfere with our rights, that we have
the power as well as the right to assert
and enforce our rights, and, in doing so,
to perform our duty.
Mr. MACPHERSON.-Sir, it always
affords me very great pleasure to listen to
my honorable and learned friend, the member for Brighton, when he directs the
energies of his great mind to the consideration of questions which affect the welfare
of this country; but I am sorry to say
that this evening I listened to him only
with amazement, when I heard him address
to this House suc~ an extraordinary ad
captandum appeal to the prejudices of the
vulgar; and I have been sorry, also, to
observe that the more extraordinary that
appeal, and the more inconsistent it was
with the position which my honorable
friend occupies in this community, as a.
learned member of the bar, the warmer
were·the cheers with which he was greeted
by some honorable members of this House.
The honorable and learned member for
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Brighton has expressed his belief that the
Minister of Justice brought forward his
motion to-night more as the chairman of
the select committee than as a member of
the Government. Now I trust that is not
the fact. I trust that, as a member of the
Government, who are bound from the
position they occupy to lead the House,
the Minister of Justice has tabled his
motion in the full confidence that the
Government are bound up with it, and
intend to carry it out.
An HONORABLE MEl\IBER.-No.
Mr. MACPHERSON.-Well, I say, I
only hope so, and that the Government in
this instance have no intention of divesting
themselves of the proper responsibility
which rests upon their shoulders as leaders
of the House-that the Chief Secretary
ha.s not permitted a member of his Ministry to move a resolution which he is not
himself prepared to support. I do not
understand the position which the Government occupy in this question, but I trust
they are not reserving for themselves a
loop hole of escape, so that if the feeling
of the House should be against the adoption of the report, they may support the
views of the honorable and learned member for Brighton, in resisting the judges
of the Supreme Court, and, if necessary,
appeal to the strong arm of the law-brute
force. The honorable and learned member said that we could have the assistance
. of the police force, if necessary, in
enforcing our orders and maintaining our
rights against the judges, who would have
their six men in buckram. I ask, then,
'am I doing the honorable and learned
member an injustice when I say that, if
necessary to the maintenance of the rights
and privileges of this House, he would not
refrain from brute force? The honorable
and learned member has painted a very
terrible picture of our weakness if we
either appealed or resorted to a special
warrant in any other case of privilege that
might arise. He has taken exception to
our resorting to a special warrant; and I
ask why, when it was in his power to raise
that question before, he did not do so? The
law officers of the Crown were not justified,
I contend, in risking the failure of justice,
which they have brought about, in
their desire to divert the House from
the exercise of its proper functions,
by raising a new issue as to its
privileges. I say that it would be in no
respect derogatory to the dignity of this
House to resort, pending t.he result of the
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appeal, to the process of issuing a special
warrant in carrying out its determination
to maintain its privileges; because, if ap
peal is decided upon and the result of the
appeal should be unfavorable, we shall after
all have to fall back upon that course.
And is there anything so very serious to
the interests of this House in its adoption r
I think it is very far from being becoming,
and I think it is not consistent with the
dignity of this Assembly, that another
court should inquire into the grounds of
the committal. At the same time, if the
Privy Council decides that the law is
what it has been declared by the Supreme
Court to be, I for one express my belief
that this House possesses full power to
maintain its privileges, and that it should
never be afraid of stating on the face of
the warrant the cause of the commitment
-stating what particular offence created
the contempt complained of-and allowing the matter to be brought before the
Supreme Court, if the persons implicated
should think fit to take that course. Not
that this House should of necessity support such
course; because I contend
that it is beneath the dignity of the
House to direct its officers to appear to
argue such a question. The honorable
and learned member ,for Brighton has
stated that we have been defeated on
every side; but I say that the law officers
of the Crown, and the majority who voted
with them in the course they took, are
responsible for what is practically a failure
of justice. There was a way of avoiding
t~e difficulty which was not taken advantage of. If the cause was a just one-as
I believe it was-and if we had stated
that cause in the warrant, there would
have been no such failure of justice as
that of which the country has now a right
to complain; justice would have been
amply vindicated, and the two gentlemen
who are now at large would have been
still in custody. I do not believe in bringing up these questions at every opportunity-it is too much like dragging our
rights and privileges through the dirt.
If this House asserts and maintains its
privileges in a dignified manner, it will
be respected by the country and by all the
judicial courts of the colony. The honorable and learned member for Brighton
took exception to the hasty manner in
which the decision upon this important
question was given by His Honour the
Chief Justice ill concert with his brother
judges. I admit, sir, that it was a hasty
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decision; but from that circumstance 'I
can arrive at no o'ther co~clusion than
that the judges were so clear i~ their own
minds that the warrant under which the
offenders had been committed was invalid,
that they did not feel themsel ves at liberty
to retain them in custody, even for a
single day longer. If the course which
the judges have taken is upheld on appeal
to the Privy' Council, I say that all honour
is due to the judges who have acted so
promptly and fearlessly in the matterthat having convinced themselves on the
question, they have done what they
consider to be their duty in protecting the
interests and the liberty of the subject;
but if, on the other hand, it transpires
that they were wrong in their decision, I
agree with the honol'able and learned
member 'for Brighton, that they will have
invoked the very heavy responsibility-a
rel:!ponsibility which they alone must bear
-of having done a grievous wrong to
this Assembly and to this country. But
I am anxious, first, to- know whether the
judges have wrongly decided in this case.
r am quite prepared to wait for a solution
of this all-important question until the
Privy Council has decided upon it. That
is the only tribunal competent to decide
for ever a question which involves such
large considerations, and affects so closely
the interests of communities as well as of
individuals. Until that question shall
have been decided by that tribunal, I, as
a member of this House, declare my
willingness to accept the 'position assumed
1i>y His Honour the Chief Justice. The
honorable and learned member for Brighton
has taken' exception to the Chief Justice
having 'given his decision on a point which
that learned' judge had himself determined, at a time when he filled the office
of Attorney-General of this countrynamely, that, the full privileges of the
House of Commons were secured to this
Assembly; but the honorable and learned
member forgets that many years have
elapsed since that time, that circumstances
are altered, and that, until the present
law officel'sof the Crown raised .the point,
everything had gone on smoothly. It was
nobody else who found out the 'weakness,
for the Attorney-General has told us that,
after grave and serious consultation with
l\is coUeague, this step was taken. If
the Attorney-General failed satisfactorily
to set out the warrant, it is to be presumed .that, amongst the multitudinous
affairs that demand his attention in the
Mr. Macpherson.
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discharge of his' official duties" the id~8i o~
adding a special form of warrant 'did 'not
occur to him; because, whatever· may
have been the form of language employed~
unless a direct form of warrant had been
used, the same question must have arisen
at some future time. So far as, the question that has been raised as to the necessity for having a seal is concerned, I ask
'.Vould, there ·be anything derogatory to
the dignity of this House in 'having the
seal attached, with the declared object of
averting the consequences of a collisi~n
which might otherwise, arise? I fail ,to
see how, by any possibility, the privileges
of this House can be bound up in such a·
matter as whether a' seal is or is not
attached to the warrant. .And if such an
obvious and easy course for escape from a
serious· difficulty i-s open to us, I should
like to know what sufficient reasons'can be
assigned for our being prohibited, from
•adopting it. The question ,as to the necessity for the seal has been, as honorable
members are aware, raised in the old
country; and I do not now hesitate to recommend that, on so comparatively insig~
nificant a point of the question, it would
be a wise course for thif? House to pursue
if in its wisdom it should determine upon
preventing the threatened collision by
affixing the seal.- My honorable' and
I,earned friend, the member for Brighton,
desires to show the people of this country
-or at any rate he said that the ~ouse
might condescend to show the people ofthis country that it was willing to stand
upon the law, and that' in that view, he
might be prepared to submHthe dec~sion
of the matter to a judicial tribunal; .but
whilst on the one' hand my honorable and
learned friend say~ this, on the other hand'
he says "re-arrest these offenders," so, that
in one and the same breath he invites this
House to stand by the law upon which he
also invites them straightway to trample.
Mr. WRIX0N:.-Sir, r cannot on this
question follow or acquiesce in the views
which have been expressed by my honorable and ,learned friend; the, ,member for
Brighton, and in saying this r assure the
House' that r speak with gr~at ',l'egret,
because I am well aware of the enthusiasm
and single-mindedness, with' which my
honorable friend has always supported
what he 'be1fe'Ves, to' be ·the legitimate
privileges of' this. House.' r have ,had
opportunities-greater perhaps than those
enjoyed by many honorable members
around me-of becoming'acquainted with
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the broad principles of statesmanship and
thought upon which his advocacy of
certain measures and practices has been
founded.
I am, therefore, on every
occasion disposed to pay great respect to
any view which the honorable and learned
member advances on subjects of political
importance affecting the condition or
requirements of the country, but more
particularly on matters which bear upon
the· privileges of Parliament. Still I
must say that the best attention that I
have been able to give to the subject now
under consideration of the House, has
not only forced 'me to a conclusion upon
it which is entirely different from that at
which the honorable and learned member
has informed the House he has arrived,
but it has impressed upon my mind a
tone of thought with regard to the whole
question which is quite alien to that
which a.ppears to anhnate him. Sir, in
bringing under the notice of the House
as clearly and as succinctly as I am able,
the reasons which impel me to dissent as
well from the conclusions at which he has
arri ved as from the general principles
upon which he. seems to me to have
founded them, I would' beg the House to
bear in mind that we are not now
deliberating as to whether we ought or
ought not to possess these privileges. I
beg the House to remember that we .are
not now engaged upon an abstract discussion whether or not according to law and
the c<:mstitution we ought or ought not to be
empowered to act in the manner we have
acted. The way the question now presents itself to us is ~omething entirely different, and rests exclusively upon the
simple point whether by the law such
powe~ is given to us.or not; because if
that power is Dot given to us by law,
and we are not just now in a position to
assert that it is given to us, I apprehendno matter how strong our feelings may be
as to. what the law ought to concede, and
no matter how warmly we may lament
the comparatively enfeebled and humiliated
position in which the House would stand
-that it would have nothing to do with
the question, so long as it is expounded by
those who are authorized by the constitution to expound it, and whose exposition
must be obeyed. I beg the House to keep
this position carefully in view, because I
CRn see, by the applause which has followed every allusion to the infringement
of Qur privileges, that there is an ardent
and sensitive spirit abroad on the qu~stion.
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Sir, such a spirit of sensitiveness is
not only natural, but becoming; and
therefore it is that I desire the House
to reflect upon the real aspect in which
this question is presented to us. If we
were now to plunge into a contest with the
Supreme Court by negativing the resolutions that have been moved, and adopt a
course which would be contrary to the
Constitution, it would be apt to throw
discredit on the whole of the pre.¥ious
struggles in which we have been engaged,
and as one of those who believe that those
contests were rightly engaged in, I hope
that we shall not now be led into a conflict, in which I believe that we should not
have the law on our side. Now, sir, I
have asked the attention of the House to
the question whether,. under the law and
the Constitution, we are entitled to negatiye
the resolutions which have bE!en proposed,
and, as a consequence of that step, to rearrest the two gentlemen who have been
already committed and set at . liberty-to
re-arrest them on a warrant which the
Supreme Court has pronounced to be informal. That is the real question before
the House, and I say that if we have the
right-such a right as has been indicated
rather tha,.n pr.eciseJ.:r pointed at by the honorable and learned member for Brightonto re-arrest these persons,· that right was
conferred by Act of Parliament. If we did
not so acquire it, we do not possess it. And
if that proposition be a tenable one, I would
particularly ask honorable members ·who
take a different view, to point .out from
what source we do get the power-the
power of depriving anyone of our fellow
subjects of liberty? If any such source
can be pointed out to me, I admit that it
would to a considerable extent modify
the conclusion on the subject to which my
mind has been irresistibly forced. I start
with this as the foundation of my conclusion-that, if we have the right at all,
we have it by Act of Parliament, and, if
the Act of Parliament does not give it,
we have it not. Now, sir, that being so,
we are brought face to face with the
~upreme Court; and let honorable members consider for a moment the position
which the judiciary occupies as well here
as in every other country. It is a distinguishing feature of the judiciary thttt of
itself it can do nothing, until it is put in
motion by being appealed to. If all the
judges in the country held the strongest
possible opinions upon the subject of the
informality or illegality of our warrants~
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not one of them could authoritatively express such an opinion until appealed to by
one of the subjects of the country. It is
the unquestioned right of every citizen. however humble his position may be-to
go to the judiciary and demand its judgment; and, when once the judiciary has
been appealed to, it becomes as helpless
in that aspect as it was in the other, for it
can no more refrain from laying down the
law when appealed to, than it could put
itself in motion before it is asked to do
so. It is not open to it to shirk a duty.
It is not open to it to say-" We would
rather not have this difficult question to
decide." Sir, that being so, what do we
find? We find that the two gentlemen in
question have appealed to the judiciary.
Their Honours the J udges have said that
the section of the Act of Parliament
does not give this House the power
it claims to exercise.
I shall not
say anything about whether the judgment was given hastily or not. I shall
not say anything as to whether the
judgment should have been written or by
word of mouth, for those considerations
are entirely beside the question we are
dealing with. I say, as a citizen of this
land, that if the judiciary declares that
under that Act of Parliament we have not
the right of imprisonment that we believed we possessed, and that the two
offenders we imprisoned are entitled to
their freedom-and that is the position of
the question that forces itself upon my
mind as being evolved from the circumstances-were the House to disregard that
decision it would be not only doing something without a shadow of precedent in the
journals of the House of Commons, but
it woUld be adopting a course which
actually strikes at the very root of personal freedom and democratic institutions.
The House of Commons has more than once
said-"Our privileges are something that
have grown up with ourselves. They are
not written, they are not defined. They
have grown up amongst us, and we know
more about them than other courts can
know. We are a court higher than any
other court, and upon these gronnds we
maintain that we know our privileges, and
will not permit any other tribunal to
inquire into or determine them." That
is what the House of Commons has said.
The position may be a wise or foolish one
-it may be right or wrong ; but be it
right or wrong, wise or foolish, it bears
no similarity to what we are now asked
Mr. Wri.'7:on,.
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to do. Our position is a totally different
one. We are invited to take part of the
statute law of the land, and to put
our own construction upon it, although,
as declared by the Constitution, the judiciary ought to construe that statute law,
and thejudiciary only. It is for these reasons that I say that the two positions are
diametrically opposed to one another. I
say that there is no resemblance between
them. The claim of the House of Commons is one which, if pushed to its extreme limits, would prove inimical to the
personal liberty of the subject, and it may
be that the House of Commons exercised a
very wise discretion in refraining from exercising to the full extent the privileges to
which it was entitled. But whatever may
be thought about that-whatever honorable members of this House may think
the value of the precedents of the House
of Commons may be-I assert that not
one of them approaches to the position of
things that we are now asked to assent
to, namely, to take up a part of the
written law of the land as a political
body who are confessedly not competent
by training, information, or practice, to
perform that function. We are asked
to take up this part of the statute law
in the face of the dictum of the judiciary of the country-to take away the
liberties of the citizens, and to affirm
that we are right and that the judiciary
are wrong. Such a position as that is to
my mind wholly indefensible. If we are
entitled to take such action as this, I
should be glad to be informed what exists
tha.t will prevent our becoming a power of
pure and simple despotism to this country?
Because, I ask, if we can so construe this
Act, why can we not in a similar way
construe others? For example, let us
take the section in the Imperial Act which
is prohibitory of the imposition of differential customs duties. It may be said
that one of the privileges of Parliament
is to determine how it shall raise its
revenues; and, if that be so, one of those
privileges is that it may ignore the section
of the Imperial Act which prohibits it
from imposing differential customs duties,
and Parliament would, in that case, be
bound to attach the judges for contempt if
they interfered with what is alleged by the
Parliament to be one of its undoubted privileges. Sir, we have just as much right and
power to take the one course as the other,
and, as I contend, no more right. We huve
just as much right to say that the judiciary
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shall not interpret the Customs Act, and on the statute law, whilst we have no
that we will interpret it ourselves, as to guarantee that our construction is more
say what it is now proposed to affirm. likely to be right than that which the
And if this be so, no limit whatever, either judiciary have placed upon it. I may say
of law, constitution, or anything else, that, speaking for myself as a member of
will be fixed to the power which this this House, I should feel myself placed in
House may possess, except the limit that rather a humiliating position if we were
may be assigned by the discretion of par- to adopt the suggestion which has been
ticular members of it. I do not say one made of re-arresting these two offenders
word against the exercise of a just discre- and sending them to gaol, if afterwards
tion on the part of honorable members, the question was referred home to the
but I express my belief that none of us Privy Council, and it was decided that we
would be willing to take up a position were wrong. We should, in that case,
which, if pushed to its legitimate extreme, be laboring under the reproach-and
would amount to positive absolutism. justly so, I think-at the hands of the
Now, sir, I will ask the attention of hon- people of this country, that we had,
orable members to the observations of a . with a certain degree of recklessness,
great democratic statesman on the par- trifled with the liberties of the people,
ticular point at which I am glancing. I and deprived them of their freedom, by
allude to Daniel Webster; and the obser- the mere exercise of a power for which
vations that I shall read to the House, we have no lawful grounds. These, sir,
although delivered by that distinguished are the reasons why I cannot agree with
statesman under a Constitution different the views of this question which have
of course from that of this country, yet been expressed by the honorable and
seem to apply precisely to the arguments learned member for Brighton, that we are
now advanced. Although the Constitution entitled to construe the law as well as to
of the United States is different in its make it. If we are so entitled, I can see
framework from that of our own colony, nothing at all that should limit our
it strikes me that in the essential points powers, or make us in any degree subthere is a remarkable similarity. When servient to the common law of the land.
speaking of the necessity of maintaining If we do take to ourselves this power of
a thoroughly independent judiciary, Web- construction, we shall, in my judgment,
be laying down a principle which will be
ster saysfraught with great danger to the safety
ee The Constitution being the supreme law, it
follows, of course, that every act of the Legis- of the State, because, as I have always
-lature, contrary to that law, must be void. But understood, one of the first principles that
who shall decide this question? Shall the Le- guide free democratic governments is that
gislature itself decide it? If so, then the Constitution ceases to be a legal, and becomes only a the making of the laws should rest in
moral restraint on the Legislature. If they, one hand and the construing of them in
and they only, are to judge whether their acts another.
I must say that I desire to
be conformable to the Constitution, then the see this House occupy a proud and high
Constitution is admonitory or advisory onlynot legally binding; because, if the construction position as a legislative body, and at the
of it rest wholly with them, their discretion, in same time to leave the judiciary perfectly
particular cases, may be in favour of very erro- independent and untrammelled in the disneous and dangerous constructions."
charge of their functions. But it is not
I think, sir, that that is an argument only the question of statesmanship that is
which precisely applies here, and that, if we involved in this question. There is ·also
are entitled to construe the law, the Con- involved in it another very important
stitution ceases to exist as a Constitution, principle, and that is the principle of the
and becomes only a moral restraint upon liberty of the subjects of this country.
the discretion of the members of the Legis- It has always been understood to be a
lature. I will not trouble the House fur- leading principle in British polity and
ther with the views that are put forward British jurisprudence, that, if a man is
by Daniel Webster. They are, however, declared to be under the protection of
all more or less applicable to the case the law, he is entitled to the security
under consideration. I cannot see how and the independence which that posiwe can proceed to negative the resolutions tion necessarily gives him, though all
of the Minister of Justice, and re-arrest other powers of the country may be
the two gentlemen in question, otherwise united to crush him. It has been one
than by placing our own construction of the proudest boasts of that polity
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and jurisprudence .. that a citizen enjoying
that_security.may defy aU the powers that
maY'be.tmited against him; I think the
House will see that, if we determine lipon
adopting this novel position, and taking
upon ourselves the responsibility of construing the law, when it has been already
construed by the judiciary-if the House,
in the face of that construction, determine
upon re-arresting these two offenders,'
whom the judiciary have declared to be
free, and putting them again into gaol-we
should not only impair the position which
we ourselves occupy in the eyes of the
country, but we should strike a blow at
the personal independence of the subject;
because no man can say after this course
He
has been taken that he is safe.
could, not feel hims'elf in a position
of safety when there 'exists another
power untrammelled by the law, and independent. of its control, which can take
upon itself with impunity the responsibility.'of doing just what it thinks proper,
and depriving him of his liberty.. In the
last century, when the Crown, the nobility,
and the Government all united to crush
Wilkes, then action was based upon a
warrant which was technically wrong and
illegal, and the whole people of England rose
in defence of that unscrupulous demagogue.
I am not speaking in defence of Wilkes, but
what I desire to show is, that the country
objected, and manifested its objection in:
the strongest possible manner, to the niode
of procedure adopted against him. That
despicable demagogue was, on the faith of
the judgment of Lord Camden, in a posi tion
to defy all the powers of the country, from
the Sovereign downwards. But we give
that precedent the go-by now, 'because this
is a case of imprispnment on a warrant
which the' judges of the Supreme Court
have declared 'to be bad. It is said that
we are to step in and deprive of their
liberty men whom the judges of the Supreme Court have determined' ought to be
free. I do not think that the people of
this 'country, although eager and zealous
for the maintenance of the privileges of
this House, will be anxious or willing to
give up their own privileges, or to become
less than free men, in order that we may
Sir, I
become more than' legislators.
would very gladly see these two offenders'
re-arrested, and I would again vote for
their imprisonment. I would still more
gladly follow the honorable and learned
member for Brighton, if I could, in those
efforts to which he has pointed for the
Mr. Wrixon.
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vindication of the dignity of the Legislature, and to teach a lesson to erring
constituencies; but ~bove all there are
these great and important principles, at
which I h~ve glanced, and which overshadow the whole o~ this question, and I
do not think that I could refuse my assent
to the resolutions which have. been moved
without 'being false to those p'rinciples~
principles which are quite,'aS important: to
the privileges of the citizens as are~ the
principles involved in the protection of the
important privileges of this House, ,which
we are all alike / anxious to preserve in
their integrity. .
'
Mr. G. V. SMITH.-Sir, I sh9Uld not
have followed, the honorable and learned
member who has just resumed his seat,
did I not feel regret that so able a speech
should be based upon sowElak,and fallacious
an argument. It seems t9 me that from
beginning to end it has disclosed a series
of misapprehensions. In his reference to
the Wilkes case, the honorable and
learned member has laboured under an
entire misconception;, because there the
Teal injustice done was that a corrupt
Parliament prejudged ;the matter. Had
Wilkes not been again expelled in the
same session, the argument would have
been tenable, and the people of England
would not have made the movement which
they did make on behalf of a man whom.
the honorable and learned member has
described as a despicable demagogue.
But I ask does any honorable membep
believe that injustice has been done to the
two gentlemen whose position we.are now
considering? Our privileges cannot be
exercised, whatever they are, unless we
have the sympathies of the people outside
this House to support us in them. In 'the
case of Robert Walpole, had the pre. cedents in the case of Wilkes been
followed, the result would have been different; but it was decided that a member,
if re-elected after expulsion, was incapable of sitting during the same Parliament.
At the same time it was
held that, if the Parliament went
to the country, and the voice of
the country declared itself in favour
of .·an expelled member, he could not
be prevented from taking his seat.
According to the last part of the argument
of the honorable and learned gentleman,
Parliament should not have the power to
judge of its own privileges. If'it has no
power to judge of contempts-.-for after,all
privilege, or rather the breach of it, means
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conte~pt-it can have no power at all,
azul therefore cannot command respect, for
that which has not power has not respect.
Now, sir,it is said frequently that if this
power' be .vested in Parliament, what a
despotism will it not lead to? But there
must be such'a power, and the q~estion is
where shall be . the repository' of that
power. The honorable and learned. mem.ber for Belfast merely says that we 'should
not exercise the despotism, but that there
should be a despot over us who shoulda person irresponsible, for the judges are
-irresponsible. They are not representative
'as we are,. and yet' the honorable and
-learned member would,intr,ust the juq,ges,
.who are irresponsible, with a power which
he would 'not: intrust to seventy-eight
persona who are responsible. But l' will
call attention to better and 'abler opinions
than mine to show· the{all~cy of this
·view. By such opinions I wjs~ that tbis
questio~ .should be judged, because the
ignorance of·, the present is not to be
weighed for a moment against the wisdom
of the past. My desire is to' tread in the
footsteps of the English Constitution..:-to
insist upon it as my birthright and inheritance. I wish to follow closely the course
taken by good and great men in the House
of. Commons ; to do as they have done. I
say that the moment we depart fl'om precedent, we enter upon an unsafe path.
Unless I 'had eminent authorities-the
greatest and wisest statesmen-to guide
me, every step I took would only disclose
my own' ignorance, my owp. utter incomp(3te~ce, to deal 'Yith, any: matter of the
kind. : Now let us see what Lord Jeffrey
says about this despotic: power, where,it
should be vested, and how it should be
exercised. Spe~king at a time when the
question of privilege was widely mooted
in England, Lord Jeffrey said : -
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nothing within it? If by leaving the question
to the House of Commons everything may be
brought within privilege, is it not equally clear
that, by leaving it to the courts of law, all
privilege may be entirely annihilated?
" The short of it is that, while men are but
men, we must be at the mercy of a fallible and
irresponsible despotism at last; and if I had to
choose, as in an open question, I should not hesitate to say that I would far rather have the
House of Commons for my despot than the
courts of law."

Now Lord Jeffrey was a tolerably good
judge both of the courts of law and of
the Court of Parliament;, but following
his argument, I should like to mention
what Sir Robel't Peel considered two of
the fundamental necessities as regards
privilege in the English Parlia,ment.
These are his words"Whatever privilege is necessar-y for the proper and effectual discharge of the functions of
the House of Commons, that privilege the House
of Commons possesses. . . . . We have no
security for the proper and effectual exercise of
that privilege unless we are enabled, by our own
declared power, to vindicate it."

Now, I ask, is it not absolutely and indispensably necessary to the legislatorial
functions which we at times,must perform
that we should have this power? If we
have not this power, how can we send for
persons and papers, or indeed do anything? The person who may be directed
to serve your process may have an action
brought against him for trespass-he may
be indicted for assault.. We can absolutely do nothing without this power of
commitment. This power has always
been exercised, with or without warrant,
by the House of Commons. If they, with
all their authority, require this power, how
much more must we require it from being comparatively new to these functions?
The honorable and learned member for
Belfast has asked me whether I could
name any other authority, or any other
light,
by which we could exercise such a
"Considering either the actual origin of
privilege, or'the nature of that sense of public power. I would ask the honorable and
advantage, or quasi necessity which .has led to learned member what he recognises as the
its assumptiop, I have always thought that the fundamental principle of the English Conpower (an{l the right) of judging to what cases stitution? Is it or is it not inheritance?
it should apply can only be in the body which
possesses it. 'It is easy to say that, if this be so, Does the honorable member think that
anything may be declared a breach 6f privilege, . now we have come to this country, we
and everything left to the mercy of an irrespon- have any less right to Magna Charta than
sible. despotism, and to state extreme cases in England? If, in reference to the
in whic~ startling acts of injustice and cruelty
may have actually been perpetrated under this mother country, we in this colony for a
principle. But this' is poor, and, I cannot b~t time occupied the position of a child to its
think, very palpable nonsense."
parent, and if, during that time, our rights
"Is it not answered at once, and quite as lay dormant, I say that the moment the
sufficiently as it deserves, by directing the same ' mother country acknowledged our capacity
twaddle against the courts oflaw? If they are
always to judge what is within privilege, may for self-government, that moment we
they· not at. _any time determine tha.t there- is became entitled to the rights, which
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cannot be taken from any Englishman
unless he forfeits them by revolution or by
crime. If then these are our rights, how
have we lost them? Is it not a fundamental principle of the English Constitution, as laid down by the ablest men,
"that the liberties, privileges, and franchises of Parliament are the ancient and
undoubted birthright and inheritance of
all the subjects of England?" And is it
not also the fact that it is only by the common consent of the people represented in
Parliament that the laws bind Englishmen?
If that be so, undoubtedly our Parliament
here can exercise these rights. The
whole question rests, I admit, on the
question of inheritance. I was astonished
to hear the honorable and learned member
for Belfast ask the House-" Shall we
consent to be less than Englishmen?"
Why to do so would be to consent to selfdegradation-to degrade ourselves and
those whom we represent. The honorable
and learned member appears to think that
there never has been an instance in which
a colony has exercised this power which
we claim, and yet a hundred years ago, at
a time when the principles of freedom
were by no means recognised as they are
now, in the smaJl island of Jamaica-with
nothing like the population, power, and
enlightenment that we possess herethis same right of committal was asserted
against all the persecution that a Governor,
with almost irresponsible power, was able
to exercise. That governor was also the
judge-he was the Lord Chancellor of the
island. After the House of Assembly had
committed two persons, he liberated them
on habeas corpus. On hearing of this,
the AssemblY'immediately refused Supplies. The Assembly was prorogued or
dissolved six or seven times; but the
members of that body were determined'
that they would not be less than Englishmen ; they asserted their right to do as
the House of Commons did; and they
triumphed. But let me here read a portion
of the address in which the Assembly
petitioned their new Governor for a redress
of grievances. It says" Our ancestors who settled this British colony
were Englishmen, and brought with them a
right to the laws of England as their inheritance.
which they did not. nor could forfeit by settling
here. Ever since civil government was first
established among us, which was very soon after
the restoration of King Charles II., we have
enjeyed in this colony a constitution and form
of government as nearly resembling that of our
mother country as it was perhaps possible
to make it. Our lives, our liberties, and our
.Mr. G. V. Smith.
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properties, secured to us by the same Jaws, have
ever been determined and adjudged by similar
jurisdictions, and such moneys as have been
necessary for the support of His Majesty's
Government here have. as in England, ever been
raised upon the people with their own consent,
given by their representatives in Assembly.
Our courts of justice. where life, liberty, and
property are adjudged, are governed by the
Bame laws, and stand in the same degrees of
subordination to one another, as the courts
which ~hey respectively stand for do in England.
Our House of Assembly, as representing the
whole body of our people, does and ever did
hold the same rank in the system of our Constitution as the House of Commons does in that of
our mother country. Here, as in England, our
representatives in Assembly are the grand inquest of our community; they have the power,
and it is their duty, to inquire into the corruptions of office, the abuses of government, and
the ill administration of justice, and for that
purpose it is that this body has here, as in our
mother country, ever enjoyed a superiority over
all the courts of justice."
They go on, then, to state that the determination of the late Governor
" Tends to degrade the representatives of the
people, in the system of our constitution, from
that rank and authority which is held by the
like body in our mother country, and, if suffered
to remain, would subvert the fundamentals of
that system, by giving the Court of Chancery a
power to control the proceedings of the Assembly, and, by reducing them to a dangerous
and unconstitutional dependance upon governors, would leave the people without that protection against arbitrary power which nothing
but a fiee and independent Assembly can give
them."
Some five or six penal dissolutions were
inflicted on the people of Jamaica. Still
they resolutely stood out, determined not
to grant Supplies until their rights were
recognised, and the author of the work
from which I quote (Mr. Bryan Edwards)
who was one of the few members of the
Assembly who supported the action of the
Governor, is obliged to admit the glorious
character of the struggle, and that he felt
something like joy when Mr. Lyttleton
was recalled, and a new Governor came
out with instructions to erase publicly, in
the House of Assembly, the record of the
judgment against their power to commit;
by which proceeding the fullest recognition was made of their power to commit.
Still further to prove how ably this little
Parliament and people asserted their right
to be no less than English, I may mention
that, during all these years, Supplies were
stopped, and the mother country was
obliged to pay its judges and other officers
in the island of Jamaica; and that, when
it was proposed that this money should be
reimbursed, the House of Assembly said
- " We will do nothing of the kind; it
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was the tyranny of your Governor which
prevented us granting Supplies; we will
not pay the money; you must pay it out
of your own Treasury."
And' out of
their own Treasury they had to pay it.
Another misconception of the honorable
and learned member for Belfast was with
reference to Brass Crosby's case. Now I
know no case so nearly analogous to our
own as that. In that case the chief
magistrate of the city of London allowed
a prisoner to escape. . What was the
course taken then? In speaking of this
case I will use the arguments not merely
of statesmen but of lawyers.
The
phrase of vindicating the law has been
employed from time to time. I say that it
is. o~r ~uty to unite for the purpose of
vmdlCatmg the law, and particularly the
law of Parliament. Lord Thurlow (then
a member of the House of Commons) in
referring to the case I have just mentioned
said'
"The Mayor was sworn to observe the laws
land, as· ,!e~l as the laws of the city. In
vlolatmg. the pn Vlleges of Parliament, therefore,
he ran mto the very crime he was so conscientiously studious to avoid because these
privileges, as I have repeatediy insisted, make
a part of the lex terrre, and are so acknowledged by the courts of Westminster. On the
other hand I deny that he would have comn;litted a p~rjury by submitting to the resolutIOns of thIS House, because this House was
the only tribunal which could take cognizance
of Miller'~ o.fIence. His lordship, in determining,
showed hIS Ignorance as much as his disrega.rd
of law, f~r the mat~er did not c~me regularly
before hIm; he mIght have deCIded with as
much propriety upon a chancery suit as upon
our privileges."
o~ th~

Lord Thurlow added that " the very
word' privilege' means a power of dispensing with the laws "-that is, the lower
laws as contradistinguished from the
bigher laws of Parliament-and that
" this dispensing power was placed in our
han~s tbat temporary remedies might be
applIed to unexpected evils." That is
the only case in which we seek to exercise
it. In no case should we seek to exercise
privilege unless we recognise an extraordinary emergency which no other court
can reach. Does anyone believe that in
the case of the members whom we have
expelled, and the men who have been
brought to the bar, a conviction could
be obtained in any other court?and does anyone believe that these
parties are guiltless? But let us come
nearer the present time, and see what the
judges at home say with reference to
one court considering the con tempts of
VOL. VII.-3 K
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another. In June, 1845, Mr. Stuart
Wortley commenting on the fact that
the Court of Queen's Bench commits for
contempt without a warrant, said" The royal court at Jersey had committed a
British subject to prison for a contempt, and did
so with an unwise and unnecessary degree of
hardship. The case was brought by habeas
corpus before the Queen's Bench in England,
and it was decided that habeas corpus extended
to that dependency; but it was pleaded, in an
answer, that no warrant was necessary for the
committal of the party in Jersey for contempt,
and he wa.s remanded to Jersey in custody accordingly."

On the same occasion, Sir Robert Peel
contended that the House of Commons
could commit both for contempt and where
there was no allegation of contempt, and
proved by the highest judicial authorities
that the House of Commons did possess
the power so to commit, independently of
the power of committing for contempt,
quotiug the dictum of Lord Tenterden" We cannot inquire iuto the force of the
commitment, even supposing it to be open
to the objection of informality." But
leaving this question, I will refer briefly
to that involved in the case which was
sent" home from this colony. I took a
careful note of the proceedings in connexion with the case of Dill v. Murphy,
and very much pleased was I, at the time,
with the able constitutional argument
urged by Mr. Ireland, who then filled the
office of Attorney-General. It seemed to
me that we had, in the House, a man who
really understood the question of privilege,
and was determined to fight it out. I view
this question altogether apart from thoEO
miserable persona.! privileges which I
hope members of this House will hesita~e
to assert, and beneath which, I trust, very
few members will shelter themselves. or
should be perfectly willing if every personal privilege were swept away. Let 11 ;
exercise our privileges only in cases where
the exercise is absolutely necessary. N 0\""
when Mr. Ireland was giving this HOURO.
an account of the proceedings in Mr. Dill',..;
case, he said the Assembly should havn
the privileges of the House of Commons ;
and, in respect to the constitutional law ot·
the case, he congratulated the House that
there was no difference of opinion as to it
by the judges of the Supreme Court. The
learned gentleman added"Some of the p()ri~ileges of the House of
Commons were not applicable here but everything that was applicable had been ~onferred by
the Act. The Legislative Assembly had all the
privileges of the House of Commons."
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There was a clear and distinct statement.
Mr. J. D. yvood, who followed, said" He did not agree ,with the Attorney-General
that the House ought to have the privileges
which it claimed, but, as it had been decided
that the House did possess them, he thought it
ought to exercise them. Under some Acts, such
as the Acts relating to vagrants, a magistrate
might have power.s placed in his hands ,!hich he
seriously deplored, but,as the Act gave hlm those
powers, he would feel himself justified in enforcing them to the utmost."

So it appears that, at that time, the House
had no doubt whatever that it .possessed
aU the privileges and powers of the House
of Commons. But the language of Mr.
Ireland, when he addressed the bench in
connexion with that case, was still more
marked. Mr. Ireland said he apprehended
that the object of the Imperial Legislature
was to place the two branches of the Legislatureofthis colony respectively in the same
relation to Victoria as the House of Lords
and the House of Commons stood to the
empire. The Chief Justice asked the
Attorney-General if he argued that, under
the Constitution Act, there was no limit
whatever to the powers of the House?
The teplyof Mr. Ireland was - "None
whatever, except the . limit contain~d in
section 60." That is the power to alter
the Constitution. Mr. Ireland also observed : "If an Englishman came to me and said,
have privileges of Parliament at home,
what 1J,re your privileges?' I should reply,
e Th,ey are the same.' .
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and, in doing it, he exhibited a weakness
natural to governments. Governments
don't like to get into difficulties. They
would much rather keep their se,ats in a
quiet, comfortable manner. The honorable
member for Dundas has stated that he is
not fully aware whether the present is a
Government question. I, for one, speak
in a far higher character than that of a
member of the Government. I speak Its
a member of this House; and I say that
no action of any Government will bind
my action in reference to privilege. That
is a thing which I look upon as the very
life of this House. It is a thing which, I
think, should not be made the subject of a
party move. I don't think there i~ a~y
party move in this matter. Our actIOn m
such a proceeding ought to be above thE3
imputation of party motives; unless it is,
we shall be unable to vindicate the powers
and privileges of this House. I will now
refer to the opinions of some of the most
eminent of the law lords on the case of
Stockdale v. Hansard. Lord Cottenham
said"I trust your lordships will not follow an
example set elsewhere, and permit the party to
plead-thus involvihg yourselves in difficulties
from which it may not be possible to escape."

Lord Campbell, who followed, did penance
for the course into which he had led the
House of Commons. He observed-

e We

"I had then the most complete conviction,
which was shared by almost all the lawyers in
the House, and others whose assistance I had,
N ow. is not that precisely what 'we have . that so soon as the Court of Queen's Bench was
beeu' contending for all along? It is informed by the Speaker that t,he publication
then complained of was by order of the House,
hardly necessary that I should weary the the
court would be perfectly satisfied, and
House with a repetition of these argu- would immediately give judgment for the defenments. I make no extravagant assertion dant."

when·I say that, looking through the long I believe that a great many members of
list of privilege cases, including those of this House now" lay the flattering unction
Stockdale v . Hansard and Howard v. to their souls" that, if this matter goes
Gosset, it will. be found that statesmen, before the Privy Council, they will decide
though often overborne by lawyers, agr~e as in the case of Dill v. Murphy. But
in this-that Parliament must not permIt if they do not, in what position is this
its~lf to be bound by mere technicalities,
House? Are we not confessing, at the
that'it must not allow its warrants to be very outset,that we are· absolutely inheld bad. because of a mistake-that it . capable of self-government, that we are
must not sanction any pleading before unequal to the occasion, that we are afraid
law courts, because it thereby admits the to exercise the powers vested in us as
jurisdiction of those courts. Lord John the representatives of the people. Lord
Russell, Sir Robert Peel, and uther men Campbell went on to sayequally eminent, have taken that view,
" It was to the great astonishment of himself
thQugh they have not always been able to and all the lawyers in the House of Commons,
enforce it, because of the power of the he believed without a single exception, that!l
bar in the House of Commons being some- different decision was given. That most distinlawyer 'whose loss they now deplored (Sir
wh.~tlike it w.as,on this committee., Under guished
W. Follett) and Sir E. Sugden concurred in believthat influence statesmen: have receded from ing that judgment erroneous. It· was. on acc?un~
this' position.' Lord John Russe!'t did this, , of that judgment that he, would decl~e agam tc;>
Mil'. G. V. Smith.'
.
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put the privileges of either House of Parliament
to hazard. He now regretted the advice he had
given, and deemed it the more incumbent, from
what he had done on a former occasion, to warn
that House of Parliament to which he had the
honour to belong to avoid such a precedent.
Wherever an action was brought in direct breach
of their privileges. his earnest advice would be
that. for the good of the public, they should interpose viva manu and stop it."

Now I say that, unless we do this, we are
really giving up the power of the House
to interfere in these matters. It is idle to
say that if this be settled we shall have
no more trouble about it. The same might
have been said on the last occasion. We
then had a decision to the effect that we
have the powers of the House of Commons,
and, after all, what is this but a repetition
of the same appeal? Are we to be continually subjected to this sort of thing,
having to wait, in. each case, eighteen
months to get an answer as to whether we
have the power which we claim or not?
It would serve us very well if the answer
which might come now were-" You
really are unequal to the powers which we
gave you; and we will have nothing
more to say to you." On the occasion to
which I am alluding, Lord Campbell
quoted the following opinion of Lord
Ellenborough : " I do not mean merely the power of resisting
acts and wrongs committed against itself, for
poor and mean would that Parliament be which
did not possess the power of resisting affronts,
or of resenting injuries that might be offered to
it. This is an inherent right in Parliament.
The right of self-protection necessarily implies
the possession of means to render that self-protection real and efficient; but such privilege
would not be sufficient to effect the object for
which it was granted if it did not extend to the
power of punishing insult when offered. Can
the Parliament, therefore-can either of the two
Houses of Legislature be so utterly devoid of the
means of enforcing their own dignity as not to
be able to punish, in a summary manner, a contempt that can be reached at once by the courts
of law, which possess much less dignity?"

Having commented upon this opinion,
Lord Campbell drew the attention of the
House to the fact that lately the Judicial
Committee of the Privy Council had
determined that this power belonged, as
of inherent right, to the Legislature of
every colony under the Crown. It is idle
for me to ~o through precedents and arguments to show that we have this power
and ought to exercise it, if we are not
utterly· unworthy of such a trust. But
dismissing fr.om my mind even the question of privilege-dismissing from it all
reference to the persons who have lately
been before us, whether Mr. Jones, Mr.
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Butters, Mr. Glass, or Mr. Quarterman~
I want the House and the country to remember that, for the first time during our
parliamentary existence, stamped as it has
been with the stigma of corruption, we
have had the opportunity of meeting this
corruption face to face and of putting a
stop to it; and just at that moment there
is an interposition from every quarter to
prevent the strangling of corruption-an
interposition sympathizing with this corruption, and saying-" Go on in your
course, we will take care you shall not be
punished."
Mr. G. PATON SMITH. - Mr.
Speaker, in rising to address myself to
this question, I must express my gratitude
to the House for having, as it were, supported the action taken by the law officers
of the Crown in using the form of warrant
which is now the subject of discussion.
Sir, there is no doubt that, if the law
officers had chosen to follow the precedent
set them by a former Attorney-General
(Mr. Ireland), probably this question might
have been dealt with without our having
to enter upon anything in the shape of a
collision with the Supl'eme Qourt. But
it did occur to me that the last speaker
might very well have spared the encomium
which he passed upon Mr. Ireland. Indeed he might, with great wisdom, have
refrained from reading the extracts from
the speeches which that learned gentleman delivered when defending the privileges of this House, because-as my
honorable colleague must be aware-Mr.
Ireland, the other day, declared that, at
the time referred to, he was acting a deceptive part; that while he put in a
special warrant in order to secure a conviction, he put in a general warrant in
order that this House might not censure
him, and that it might be supposed to
have privileges which it had not. Now
I trust that, whatever may be my position
in this House, I shall not follow such a
course. Sir, it is better that we should
know the position in which we really
stand-that we should know what our
constitutional position is-in order that, if
it be necessary to have it rectified, it may
be rectified accordingly. I would ask the
House to. contemplate calmly, and with
due consideration, the attitude in which
we now stand. I would ask, at the outset,
whether there is a determination 00 appeal
to another tribunal at all.
Are we to
understand that honorable members who
would advocate an extreme course are
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prepared to assert the privileges of this
House, and not to appeal to the Privy
Council? ("Yes.") Those honorable
members who take that attitude I can
understand.
But I cannot understand
the position of honorable members who,
with one breath, express their willingness
to appeal to the Privy Council, and, with
another, intimate their desire to assert,
vi et armis, the privileges of this House.
There is about that an inconsistency which
won't stand the test of examination.
I
will go further, and say that, if the· House
meant to assert its privileges inuependently
of the courts of law, and to deny to the
judiciary any right to interfere with the
lex parliamenti so far as it governs us,
the time to have done that was when the
House was defendant in an action for false
imprisonment. There was no disposition
then, on the part of the House, to instruct
its Attorney-General to take the conduct
of its case, and appear before the Supreme
Court in defence of the privileges of the
House.
Yet when that case w.ent to an
appellate tribunal-when,in due course, it
went to the Privy Council-there was no
disposition on the part of the House to
refuse to defend its privileges there. Why
should the case be different now ? Was it
because the Su preme Court then decided
in favour of this House that the course
and current of public feeling should be
different then from what it is now. If we
were then prepared to accept the decision
of a court of law-because whether it be
on appeal in the case of a ltabeas, or as
defendant in an action for false imprisonment, the position is exactly the samewhy should we not do so now? This
House, in the case of Dill v. Murphy,
might have declared that it would not instruct anyone to defend it. It might
have said-" We will imprison judges,
counsel, and jurymen; we will assert our
privileges in spite of the courts of law;
we deny the right of a court of law to interfere in any matter within our jurisdiction." Now that was the time to have
taken this stand. The I-louse, not having
done it then, is in no worse a position
because the decision of a court of law is
now adverse, and because it was then in
favour of the House. I ask honorable members to contemplate the position in which
they might be placed, and ask Cui bono?
What good would result from it? My
honorable and learned friend, the member
for Brighton, has to-night deprecated the
course recommended by this committee;
Mr. G. Paton Smitlt.
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but he has not suggested any other course
which would extricate the House from
the. difficulty in which it finds itself
placed. It is true he did indicate another course. But will any honorable
member say that the course which he
recommended will in any way relieve this
House from the embarrassment in which
it finds itself? That course would complicate the difficulty upon every hand.
Let us view the position of the parties.
Assuming that Mr. Glass and Mr. Quarterman, either or both of them, are again
imprisoned upon a general warrant-because I apprehend the House would not
consent to use any other form of warrant;
if it did so, it would admit the appellate
jurisdiction which it denies-each of these
persons would be entitled, I contend, and
most confidently, to his release under the
Habeas Corpus Act. That Act is just as
much the birthright of Englishmen as
are the privileges of Parliament. It was
passed in perilous times, and constitutes
one of the bulwarks of English liberty.
In a community like this, where we have
nothing but the traditions of the liberty of'
our forefathers to guide us, Acts of Parliament such as this ought to be especially
dear. In the violence of conflict, almost
attendant on democratic. institutions, we
ought always to be careful to hold by the
supremacy of the law. I will read the
section of' the Habeas Corpus Act to
which I refer, and I will then ask whether,
in the face of that Act which we have
brought here, and which protects the
liberty of Englishmen here, we are prepared to infringe the provisions of that
Act 01' incur its penalties? The 6th section of' the Act provides"That no person or persons which shall be
delivered or set at large upon any habeas corpus shall, at any time hereafter, be again imprisoned or committed for the same offence by any
person or persons whatsoever, other than by the
legal order and process of such court, wherein
he or they shall be bound by recognizance to
appear, or other court having jurisdiction of the
cause; and if any other person or persons shall
knowingly, contrary to this Act, recommit or
imprison, or k~owingly procure or cause to be
recommitted or imprisoned for the same offence
or pretended offence, any person or persons
delivered or set at large as aforesaid, or be
knowingly aiding or assisting therein, then he
or they shall forfeit to the prisoner or party
grieved the sum of £500, any colorable pretence
or variation in the warrant or warrants of commitment notwithstanding."

Now the Supreme Court denies that we
are "a court having jurisdiction of the
cause." The Supreme Court contends
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that the jurisdiction to review the warra.nt rests in that court; and that we
fil'e not a court of independent and concurrent jurisdiction, such as the Courts of
Exchequer, Queen's Bench, or Common
Pleas, having independent rights and
power to issue warrants.
Whichever
way you look at it, you come back to this
roint-the Constitution. N ow, sir, I am
quite sensible of the privileges enjoyed by
the House of Commons. It was in order
that those privileges might be successfully
asserted that the warrant used for the incarceration of Mr. Glass was shaped in
the manner it was. But all that we have
heard with regard to the privileges of the
House of Commons will not apply unless
those privileges have been conveyed to ·us
by statute. There can be no earthly doubt
about that. Can any honorable member
contend that if this House had not passed
the Act 20th Viet., No.1, we should have
been in possession of the privileges, immunities, and powers of the House of Commons? No. There was a latent power
in the Constitution Act for us to take them
if we chose. But if we had not taken
them, as we did, by the Statute named, it
could not for one moment be contended
that we should have had them. That was
the point in Dill v. Murphy. The other
point which has now arisen is whether
that Act gave us the procedure of the
House of Commons also. Thus I come
back to the point from which I started.
If it was right and proper to obtain a
legal construction of the Act 20th Victoria No.1 in the case of nill v. Murphy,
it is equally proper to obtain the opinion
of the same tribunal with reference to the
further P9int which has been raised.
Now let us see what would be the position
of the House if Mr. Glass were again arrested. Mr. Glass would be liberated,
that is if he applied for a writ of habeas.
Some honorable members seem to entertain the mistaken notion that there
is some difference between a common gaol
and the cells of this House; but each is
equally accessible to the officers of the
Supreme Court. If we were to incarcerate these persons here, into what sort
of contest should we enter? If we sought
to hold these persons in defiance of the
Supreme Court, we should create a conflict between the officers of the Supreme
Court and the officers of the Government.
It cannot be forgotten that this House
deciued on imprisoning Mr. Glass and Mr.
Quarterman by a small majority of three
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or. four votes. N ow if the House be really
desirous of prosecuting and punishing
these persons, surely it can wait until the
decision of the Privy Council be had, if it
be decided to appeal at all. For my part,
I am fully prepared to accept the report
of the committee, and not recommend any
other course than appeal to the Privy
Council. And here I must express some
surprise at the tone adopted by the honorable member for Dundas. That honorable
member sat upon the committee, and, from
the proceedings, it will be seen that he
never questioned the propriety of the
course of conduct pursued by the law
officers with respect to the warrant. He
joined in a resolution affirming that the
committee could not recommend the House
to abandon any of its high privileges. He
never ventured, in the committee, to raise
the .question of the impropriety of the
course pursued by the law officers. He
concurs in the report, and then he comes
to the House and states that, if a special
warrant had been used, this difficulty would
not have occurred.
Mr. MACPHERSON.-I rise to a
point of order. The Attorney-General is
not justified in alluding to the course
which I took in committee; and I may
say that, on the first two days, I disputed
the question of the warrant itself.
Mr. G. PATON SMITH.-I apprehend that I am perfectly justified in alluding to the proceedings of the committee
as they appear on the minutes annexed to
this report. I want to know, if it was
desirable to raise the question, why did
not the honorable member raise it there?
Mr. MACPHERSON.-I did.
Mr. G. PATON SMITH.-Would it
not have been more manly for him to have
obtained the decision upon it of the gentlemen composing the committee, several of
them being eminent lawyers, and almost
all of them being well versed in statesmanship, rather than to come here, after
the bringing up of the report, for the purpose of cavilling at the course which has
been taken. Sir, I am prepared to assert
and maintain the privileges of this House;
but I am not prepared to drift into a
course which has no end. I am not disposed to court a, collision, when, by lawful
and proper means, the question in dispute
may be decided. If the judges are wrong,
and the general tendency of opinion
is that they are wrong, what have
we to fear ?-what have we to lose?
If they are wrong, this House will be
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right. If they are right, then were they are not to be trusted with the' sacred
justified, when Qn a question in which interests of the people of this colony.
the liberty of the subject was concerned, It was said by Jeremy Bentham, that a
in giving their decision fearlessly. Sir, it belief that corruption existed amongst
is better that we should know in what judges was as bad as the existence of
position we stand at once, than exist upon corruption,; and I know of nothing so
a sham. That is the motive, which has dangerous in a young country like this as
actuated my conduct. Let us have no more for a belief to go abroad that the judges
attempts to hoodwink members of this are biassed by: political or party views, or
House and the public. If we do not are capable of giving decisions which are
possess the privileges we contend for-and not honestly founded on their reasonable
I believe we do-let us set about repairing convictions. I trust this House will affirm
our shattered Constitution. But don't let the report of the- committee, and that it
us be shams. Don't let us say, with one will inotruct me to appeal to the Privy
breath, "The judges are inconsiderate Council. A statement has been made to
and wrong;" and with the next, " We will the effect that there are some legal diffiassert our privileges vi et armis." It culties in the way of an appeal. I know
is only they who believe they are of none beyond this-that there is no inJegally wrong who resort to violence. I herent right to appeal to the Privy Counask the House to respect the law-to re- cil-that there must be a petition; but I
spect the Constitution as it stands. If have no doubt whatever that, upon a
injury has been done to us-if inconsider- question of this' sort, if the Attorneyately, without due consideration, an General or the Speaker petition the Queen
erroneous decision has been given by His in Council, there will be no difficulty in
Honour the Chief Justice-I say, having having the petition entertained by the
established the fact, the judge who g~ve Privy Council. I trust that this House,
the decision may be obnoxious to our dis- in its reverence for the law, and in the
pleasure; but surely it is wrong, uncon- exercise of that moderation and discrimisidered, and undignified on the part of nation which have always characterized
this House, whilst there may be a doubt it in the assertion of its liberties, will be
as to this decision, to visit persons who content to wait the issue, and will not, for
are called upon to fulfil the functions of the sake of gratifying any personal feeling
high offices with personal displeasure. I -however great a wrong may have been
endorse, to a great extent, the observations perpetrated - rashly rush into a course
of the honorable and learned member for which may be a dangerous precedent
Brighton with regard to the manner in 'hereafter.
which this question has been dealt with
Mr. BERR Y.-Sir, I, have listened to
by the judges of the Supreme Court. the various speakers who have addressed
Seeing that the Chief Justice was re- themselves to the question, and I regret,
sponsible for the Act 20th Vict. No. I, as many other members must regret, that
that he had the ascertaining and defining so large a section of the House as the
of our privileges, I submit that he was gentlemen who sit opposite have studibound, out of respect to this House and ously refrained from expressing any opinion
to his former position, to have assigned on this great constitutional question. I
clear, intelligible, legal, and logical rea- must say that the exhaustive addresses of
sons why a warrant which would have the honorable and learned member for
sustained the powers and privileges of the Brighton and the Postmater-General are,
House of Commons would not sustain the up to this moment, altogether unanswer~d.
powers and privileges of this Assembly. If we were to regard the present aspect
Sir, the Chief Justice did not do so. It of the House as an indication of the result
is not for us to pass any opinion upon that of the division on this question, we should
matter.. It is for us to set about ascertain- almost arrive at the conclusion that the
ing what our privileges are. And then, House would nearly unanimously reject
sir, if the judges be wrong, it will be for the resolution. But, sir, we cannot cop.this ~ouse to express its opinion upon that ceal from ourselves the fact that there
point. But don't let us drift into any may be a moral cowardice in avoiding a
collateral issue. While there is a doubt debate on this question, whilst there is aabout this matter, don't let it go forward, determination to vote upon it in such a'
as part of a popular cry, that the judges way as to degrade the privileges of the
~l'e leagued with a politi9~1 party, ~nd
House lower t4an they have ever beell

Mr, (]. faWflt 6mith,
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attempted to be d~gradeu in the past. I
regret that the arguments upon this question, both in the committee and, in this
Douse, have been put almost entirely from
a lawyer's point of view. I and others 'who,
both in this House and on'the public platform, have contended for years for the
rights and privileges which the highest
competent authority has declared have been
conferred .upon this House by ~tatute,
have always taken as our stand-point that
the Legislative Assembly was the House
of Commons of this colony. If that plain,
broad ground could not be maintained, not
any of the proceedings of the last four
years could be justified in the eyes of
thecout'ltry. It' was never admitted
for a moment that the mere legal construction of the Constitution Act, to
support a particular vie'Y prevalent at a
particular time, would be acquiesced in,
either by this ij:ouse or by the country, if
it struck at the root of the liberties of the
peopl~. The arguments of the honorable
member for: Belfast were very able on the
premises which he laid down, but those
premises were altogether beside the question which this House has to consider-.
The ~onorable memoer spoke of this
House passing laws and leaving to the
Supreme Court the duty of construing
those laws. I quite agree with him. I
don't think this House will ever wish to
interfere with the fullest independence of
the Supreme Court in construing the laws
of the country. But that is not the case
ill this instance. The particular clause of
the Constitution Act under which this
House claims the rights, powers, and privileges of the House of Commons does not
define, and does not attempt 't6 define,
what those powers and privileges are.
They are as undefinable as the privileges
of the House of Commons itself. The
Constitution' Act gave this House the
power 9f defining its privileges, and the
hig\lest court of appeal at home. has
decided that the Act No.1, which takes
bodily-in the most general terms possible
-the whole of the privileges of the House
of Commons, is a sufficient definition of
the powers conferred upon us by the
Constitution Act. To bring such a clause
as that in the Constitution Act which
empowers us to exercise all the privileges
possessed by the House of Commons,
within the. ken, as it were, pf the judges
of the Supreme Qourt, as an ordinary Act
of Parliament would' be, is. manifestly
against t he spirit of the Act. To speak
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of the Act No.1, which the highest court
of judicature has decided to be. a sufficient
definition of ollr privileges, as an Act
'which ought to be subject to the review of
I the Supreme Court as any ordinary Act
would be, is to raise a. wrong issue altogether. I believe that the House of Com,mons in passing the Constitution Act, and
in conferring on this House the powers it
,possesses, refrained from defining those
powers in order that they should be as
elastic as the powers and privileges of the
House of Commons, and, bearing in mind
the p~culiar nature of the. rights and privileges conveyed to this House, the Imperial Legislature must, h~~e fe~t that
those rights and privileg~s c,ould only 'be
preserved by such a general definition .as
that given by the Act No.1. That Act
also gives us, as it were, a court of appeal
in all matters affecting our rights and
privileges, namely, the journars of the
House of Commons.
If we are to
depart from testing any question of
privilege by the journals of the. House
of Commons, and to resort to. the
Supreme Court anp. abide by it.s decision,
I ask honorable 'members what chance
there is of their maintaining, I will not
say the respect of the comm'unity at large,
but their own self-respect? If the case
at present under consideration was a doubtful exercise of privilege, or a matter of
small importance" there might be, some
show of reason for the course which it is
proposed, the' House should follow. But
J ask honorable inembers if it is possible
to imagilie a case of greater urgency than
the present? If they consent to leave
their rights and powel;s in aoeyance in face
of the wrong which has been done-in
face of the dark conspiracy which was ex:posed a few weeks since, by which the
very purity of this House and the very
purity of legislation were assailed-if they
are content, in deference to the ruling of 80
. court of law, to allow the persons whom
they decided to imprison to be set free and
not to arrest them again, it appears to me
that this House ought to go a step further,
and propose a, vote on the Estimates to
compensate these men for unjust imprisonment. I am at a loss to understand the
policy of a political party which has indoctrinated the people of this country for
years with the idea that they possess all
the rights and privileges of Englishmen,
secured to them' Poy tIle 90:q~titlltion Act,
now deliberately asking theIq to stultify
H~!3~se~ye!,~ '!'40!l~h a matt el1 not of fl'
0
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trifling or unimportant character is at
stake, but one involving everything dear to
a Legislature-its good name, its hOllOur
its usefuluess-and which, if lost, would
degrade it below a parish vestry, we are
deliberately asked to put our privileges on
one side, to get rid of the whole subject,
and to bow to the decision of a court of
law. I can quite conceive that the very
body to whom it is proposed we should
appeal would almost arrive at the conclusion that, althongh we have been endowed with all the rights and privileges
of the House of Commons, we do not
know the high trust given to us, that we
are not worthy of it, that we treat it as a
plaything, and that, not knowing its value,
it would be quite as well if we did not
possess it. If we ask almost, as it were,
for our own degradation, it will not be to
be wondered at if we receive in retnrn a
verdict in the affirmative. Fortunately
there is beyond this House a higher court
of appeal to which we may properly
resort. On questions of a similar nature
we have told our constituents that they
are the judges of these questions-that to
them, and to them alone, will we refer all
matters affecting the independence of
Parliament, its usefulness, and its power
to preserve the liberties of the people. Sir,
I will submit an amendment, the adoption
of which, I conceive, will far better maintain the stand which this House has
hitherto taken, and which is absolutely
essential if the House is to maintain 'its
own self-respect and its usefulness in the
future, than the course proposed by the
Minister of Justice, or a mere negative to
his resolution. I beg to move that the
following be substituted in place of the
last paragraph of the resolution : " That this House is of opinion that it should
assert at once its lawful authority by re-committing and retaining in custody the two persons
who have been improperly discharged, and by
checking, if necessary, by all necessary means,
on the present and any future occasion, any
attempt to interfere with or defeat the right of
the Legislative Assembly to imprison for contempt at its own discretion, unquestioned and
unquestionable by any inferior tribunal."
Sir, this is simply the position which this
House has invariably held on the questions
of privilege which have hitherto come
before it. It has refused to remit questions similar to the oDe now under consideration to any home authority. In the
long contest which took place with the
other House of Parliament it was repeatedly suggested that the question in
ltfr. Bet·,.y.
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dispute should be referred to the Judicial
Committee of the Privy Council, but the
leaders of this House at that time refused
to appeal with respect to matters affecting
the rights and privileges of the House,
wrapt up as they are with the independence
of the people of this country, to any other
tribunal than the people themselves. They
were supported by a majority of the
House, and on two occasions they were
supported by a large majority of the constituencies. The present is especially a case
in which we should act promptly. .As I
have already remarked, it is impossible to
conceive that there can ever beacase which
will involve larger issues, or one which
will more clearly justify extreme measures.
It will perhaps be said that, by taking the
course which I propose, the House rushes
into a conflict with the Supreme Court.
It does nothing of the kind. It simply
carries out the clear line of duty. I ask
honorable members to recollect what their
feelings were when these charges of corruption were first made. I ask them
whether their feelings were' not incensed
day by day as they heard the revelations
which were made before the Complaint
Committee? Is there any doubt in the mind
of any member of the House, or of the
community at Jarge, that a foul conspiracy
against the purity of legislation and the
rights of the people has been unearthed?
Is there any doubt that th~ criminals ought
to be punished? "Vhat conflict is there
with the Supreme Court? I do not desire
the House to go out of its way to court a
conflict with the judges of the land, but
we have a simple duty to discharge, in
carrying out the high purposes of a Legislature, namely, to maintain intact the
purity and usefulness of the House, and
to punish those criminals who have offended
against its privileges and rights. Did
honorable members, when they voted for
the imprisonment of Mr. Glass and Mr.
Quarterman, expect that, before the House
met again, the prisoners would be set free
by the judges of the land-that they
would be made almost heroes-and walk
through the streets of the city, heaping
opprobrium upon those members of the
House who had followed the strict line of
duty by endeavouring to punish them for
their misdeeds? I don't think any member fancied that anything of the sort would
occur. It has been said that the warrant
by which Mr. Glass and Mr. Quarterman
were committed was bad; but is there any
proposition to amend that warrant, in order
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that the criminals may be punished? I can understand that course being supNone whatever.
Honorable members ported by honorable members opposite. I
don't do that. If they have any doubt as can understand a political party which
to the legality of the warrant, why do owes its existence, in a great measure, to
they not instruct the Attorney-General to denying the rights and privileges of this
House-w hich panders to the wishes of a
issue a different warrant?
Mr. MACPHERSON.-You cannot do minority in this country, and which would
it twice.
like to see this House degraded as
Mr. BERRY.-The honorable member low as it is possible for a representative
knows well that Parliament could do.it Chamber to be degraded-being ready with
twice, or three times, or seven times if it its votes, when th~ time comes, to degrade
liked. The honorable member must not this House lower than it has previously
seek to bring this House under the heel of been. I know that honorable members
the Supreme Court. Honorable members opposite will be glad to see disunion in
should recollect that they are not here in the ranks of those who have hitherto, on
the capacity of officers of the Supreme the whole, faithfully maintained the pri viCourt, but as representatives of the people. leges of the people, and to endeavour by
There is nothing in the decision of the their votes to reverse what has been the
Supreme Court so humiliating and de- policy of' the country for the last four years,
grading to the House as what I have and, at any risk or trouble, to destroy what
heard in the speeches of some honorable are of the greatest consequence to a free
members.
How can we expect the people-the independent rights and powers
Supreme Court or the Privy Council to ·of its Parliament. I can understand such
respect the privileges of the House when action on their part; but I cannot
we find honorable members on all sides understand why we, who believe in
doing all they can to lower those privileges the power of this House, who have eduand to degrade the House? I have heard cated the people to· believe that they
in the committee and in the House more stand on a par with the people of Engdegrading remarks as to what the privi- hmd, and that the Legislative Assembly
leges of the House really are than I have has exactly the same power in this colony as
heard at any time from the judges of the the House of Commons has in EnglandSupreme Court. How is it likely that a I cannot understand, I say, why we, because
House divided against itself can ever we are met by rich criminals, who have
stand? How is it likely that we can the sympathy of certain classes, are not
impress upon others the proper position only to refrain from punishing those crithat we ought to occupy if' we have not minals, but to abandon all the powers and
self-resped, and if we do not take this privileges which have been conferred
for our stand-point-that we believe these upon us. The question in its legal and
privileges are necessary for our existence constitutional aspects has been so ably
and our usefulness, and that we are capable argued by the honorable and learned
of using them with discretion? If hon- member for Brighton, and by the Postorable members do not feel this, if they master-General, that I need not think for
have no confidence in their own Cham bel', one moment of going over the ground
which desires to use these high powers, which they have traversed. I should be
if they do not believe that the exercise of glad if any honorable member who intends
those privileges is a trUEt vested in them to take a different course from that inwhich they have no right to betray, then, dicated by the speeches of those honorable
no matter what may be the decision of the gentlemen had the manliness to attempt to
Judicial Committee of the Privy Council refute the arguments by which they sup-no matter what may be the course ported their opinions. The arguments
adopted by the Supreme Court in this during the debate have all been on one
country-this House will sink so low in the side, so far as the constitutional and legal
contempt of the people that its privileges aspects of the question-the precedents of
will be taken away from it. In addressing the House of Commons, which body we
myself to the subject I feel this difficulty look to as our exerpplar-are concerned.
-that the question is not being fairly There is still to be considered the duty
met. We have not our opponents before which the House owes to its own conus. The course proposed by the Minis- stituents, and that is a duty which it
ter of Justice is not defended by argu- owes to the rights and liberties of the
JUents, whilst it m~.y he carried by votes. people, not lightly to disregard them, and
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certainly not to betray them. The At- that, at all eVfmts, they must infuse into
torney-General said we could do no their Legislature a much' 'higher tone, or
harm by assenting to the course proposed they must e'xpect to occupy a much lower
by the resolutions submitted by the Min- position in 'tlie eyes of the world' than
ister of Justice-that, if this matter goes they have hither~o been taug~t to realiie
home, and if the authority to which by the teachings of the majority of honorwe appeal decides in our favour, we shall able members of this House.
Mr. LONGMORE seconded the amendhave some cause to complain of the Chief
Justice, whereas, on the other hand, if the mente
Ou'the motiOIi of Mr. McDONNELL,
authority to which we appeal decides in
accordance with the judgment pronounced the debate was adjourned until next day.",
by the Chief .Justice, we shall have escaped
a difficulty. I differ from both propositions. ALLEGED BRIBERY OF MEMBERS
'OF PARLIAMENT.'
I say that, whether the highest legal
authority decides that we do or do not
On the motion of Mr. CASEY, the,
possess the right which we claim-the order of the day requiring J. Ettersha~k,
right to commit those who have offended J. Winter, T. Russell, W. S. Anderson,
against the independence and purity of this R. B. Ronald,. W. Fenton, J. White, and E.
House-the House' would not be true to the Argyle to ati~nd at the bar of ~he Ittiuse,
people of this country if it accepted any was postponed until the following day.
such decision. This power, is absolutely
necessary. If the House cannot punish ' COUNTY COURTS LAW AMEND .. '
MENT BILL.
.'
corruption-if it cannot maintain its own
The House went into committee' for the
dignity and usefulness-then it is no Parliament at all. Outside the Constitution further consideration of this Bill.
On clause 57, providing' ,that in any
Act-outside every legal authority-if we
pretend to be a Parliament at all, we are action for debt, or any action on a bill' of
bound at, all hazards, so long as we are exchange or promissory note, the plai~tiff
backed up by the people, to maintain the may issue a summons requiring the defendintegrity"of public business, arid that can ant to give notice of his intehtion' t'o
only be done by persevering in the course defend such aGticm, and 1£ notice is not
which has hitherto been adopted. I do not given within ten days after, the service of
pretend to be bound,by any reference home. the summons, the plaintiff may have judgr think the whole affair is childish. I ment entered np without further proof
don't believe any member who votes for it (the service of the summons being required
intends to be bound by it. But it 'suits the to be made personally by a CountY'Court
present exigency. It gets out of a difficulty. bailiff twenty-one clear days before; 'the
' ',.
It is, in fact, doing what one speaker return day thereof), ",
to-night said many statesmen at home
Mr. WALSH proposed an amendment;
recommended should be done under similar to allow the summons to be served either
circumstances. Honorable members have by a (jounty Court bailiff, or by the plainnot the moral courage to rely on the sup- tiff, or by the pl~intiff's attorney' or agent,
port of public opinion, which never yet , or by some clerk in the employ of the
betrayed this House, and never will betray plaintiff or his attorney. His object" he
it except when the House betrays itself- said, was to' make the cl~use in consonance
,when it forgets its own position and dig- with the 54th clause.
nity, and the liberties of the peopleMr. CASEY remarked that, under the
when it argues, like lawyers, for the existing law, there was no power to obtairi
dignity of another court, forgetting the judgment by default in County Courts. If
much higher position, the position of trust a person was served with' a summons to
and usefulness, which a House like this appear at a County Court, and did 'not apought to occupy, and that it is perfectly pear, pl:oof of the service of the -summons
valueless if it does not hold that position. must be given, and all necessary things
When the House does this, when it delib- proved, before the plaintiff could obtain
erately sacrifices high principle to expe- judgment. Under this Bill special power
tliency, when it barters the liberties of the was taken to enable jUdgment by" default
people for mere peace and comfort-to get to be obtained in the 'same way R$ in" the
rid of a difficulty-then, I say, public Supreme, Court. This was a great power
opinion out of doors will judge the House; to confer on such tribunals, as' County
and the people will come to the Conclnf5ion Courts, and it ought to be hedged round
l
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~ith all necessary precautions. The particular precaution taken was that, before a
judgment by default could be obtained, it
was necessary that the summons should be
served by a bailiff of the court. In every
other instance a summons might be served
either by a. bailiff of the court, or by the
plaintiff or hig agent. Actions of replevin
and all sorts of things had been embodied
in the Bill since it went into committee,
and, if the measure was to be mutilated
further, he would prefer that it should be
rejected altogether.
Mr. WALSH stated that a gentleman
well-qualified to express an opinion had
informed him that the proposed amendment was necessary, and that a precisely
similar provision was contained in the last
English Act relating to County Courts,
which was passed on the 20th August,
1867. (The honorable member directed
the attention of the Minister of Justice to
a clause in a copy of the English Act.)
Mr. CASEY intimated that the clause
to which bis attention was directed referred
to cases in which the defendant" shall not
give notice of his intention to defend."
That was quite a different thing to judgment by default.
The amendment was negatived.
On the motion of Mr. CASEY, a new
clause was substituted for clause 123
(giving power to appeal to the Supreme
Court from the decision of a County Court,
in certain cases), the alteration being necessary in consequence of amendments previously made in the Bill to give County
Courts jurisdiction in actions of replevin.
The whole of the clauses having been
gone through, the schedules were adopted,
a new schedule relating to actions of
replevin being inserted, after which the
Bill was reported with amendments.
The Bill was then recommitted.
Verbal amendments having been made
in clauses 1 and 8, the Bill was reported
with further amendments.
The House adjourned at twenty-seven
minutes to eleven o'clock.

LEGISLATIVE COU:NtnL.
Thursday, May 20, 1869.
Consolidated Revenue (£500,000) Bill-Visit of the Governor
-Assent to Bill.

'rHE PRESIDENT took the chair at
twenty-seven minutes past four o'clock
p.m'1 an4 r~a4 the prayer!
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CONSOLIDATED REVENUE
(£500,000) BILL.
At half-past four o'clock, the Usher announced that His Excellency the Governor
was approaching the building. Immediately afterwards, His Excellency and suite
entered the chamber.
The members of the Legislative Assembly having been summoned,
His EXCELLENCY gave his assent to
the Consolidated Revenue (£500,000) Bill.
The members of the Legislative Assembly withdrew, and His Excellency then
retired from the chamber.
The House adjourned at twenty-one
minutes to five o'clock until Wednesday,
May 26.

LEGISLATIVE ASSEMBLY.
Tltursday, May 20, 1869.
Assent to Consolida.ted Revenue (£500,000) Bill-Compensation to Civil Servants-Pental Island-Operation of
the Land Act-Privilege Committee's. Report-Second
Night's Debate-The Legislative Assembly and the
Supreme Court-Appea.l to the Privy Coullcil-.Alleged
Bribery of Members of Parliament.

The SPEAKER took the chair at halfpast four o'clock p.m.
CONSOLIDATED REVENUE
(£500,000) BILL.
The SPEAKER announced that he had
received a letter from the Governor's
private secretary, intimatin,g that His Excellency would attend the chamber of the
Legislative Council this day, at half-past
four O'clock, for the purpose of giving his
assent to a Bill.
Shortly after half-past four, the Usher
of the Legislative Council brought a
message from the Governor, requesting
the attendance of honorable members in
the chamber of the Legislative Council.
The Speaker, aceompanied by the members present, and attended by the Clerk,
the Clerk-Assistant, and the Setjeant-atArms, proceeded to the cham bel' of the
Legislative Council.
Returning in a few minutes,
The SPEAKER announced that His
Excellency had assented to the Consolidated Revenue (£500,000) Bill.
COMPENSATION TO CIVIL
SERVANTS.
Mr. WHITEMAN asked the Chief
Secretary whether any of the civil servants
who ha4 b~e~ red11ced? ancl who n~fQnd€)d
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the compensation granted to them, when
notified of a vacancy, would be entitled
t.o have the same amount returned to them
if the appointment offered should be refused, as not being of sufficient value for
the maintenance of their .families, or adequate to their former salaries; whether
they were required to refund the six weeks'
gratuity given to them for the short notice
they received of the loss of their situations;
and whether it was not sufficient for any
civil servant who had received compensation to refund the same, when notified
by the Government of a vacancy, just
prior to entering upon the appointment
offered?
Mr. McCULLOCH replied that, so far
as the first and third portions of the
question were concerned, there was no
necessity for the parties who had received compensation for loss of office to
refund it until they had received the
appointment. With reference to the
second portion of the question, he did not
think that any persons who had been three
or four months out of the public service
should be called upon to refund the six
weeks' gratuity which was given to them
as compensation for the short notice they
received.
PENTAL ISLAND.
Mr. BYRNE asked the Minister of
Crown Lands what steps (if any) the
Government of Victoria had taken in
reference to the Government of New
South Wales appropriating and disposing
of Pen tal Island,' the station of Messrs.
Wood Brothers and COp1pany, in the
Crowlands district, near Swan Hill? The
honorable member said that Pental Island
was some thirty or forty miles long, and
comprised a valuable station in the Crowlands district, near Swan Hill, the main
River Murray running between it and
New South Wales. The island was formed
by a small branch of the river which had
worn a course in the Victorian district.
Both colonies had claimed possession of
the island, and for years past the pastoral
tenants had paid rent to both Governments,
as they still continued to do. It was understood that the matter had been referred to
the Home Government, and that the question was to be in abeyance until a decision
was arrived at. In the meantime the
Government of New South Wales caused
a survey of a portion of the island to be
made, and it was advertised for sale. There
being no bidders, the land was open for

Pental Island.

selection, and Messrs. Wood Brothers and
Company purchased at the upset price.
They paid the amount to the Government
of New South Wales, thus repudiating the
title of Victoria to it. There could be no
dou bt that the island belonged to Victoria,
as it was only separated from this colony
by a branch never used for navigation,
and was connected with Victoria by two
bridges. The question was an important
one, as the ownership of many islands
similarly circumstanced was involved, and
as Messrs. Wood Brothers resided on the
island, paid taxes to Victoria, :lnd voted at
elections as residents of Victoria.
Mr. GRANT replied that correspondence had taken place with regard to this
island, not only between the Government
of New South Wales and this Government, but between the Government of
New South Wales and the Imperial Government. The island was first in occupation in 1845, when it formed a portion
of the Port Phillip territory, and since that
time it had been licensed under Victoria.
It was only in 1859 that .the New South
Wales Government claimed jurisdiction
over the island, on the ground that it was
within the waters of the Murray. He
might inform the House that surveys were
made by engineers of the Sydney Government, and that it was found that the main
channel was undoubtedly to the north of
the island, the smaller southern channel
being a very insignificant one with a small
bridge .erected over it. Under all these
circumstances the Government of Victoria
thought that the island fairly and properly
belonged to this territory. In a despatch,
dated November, 1866, addressed to the
Government of New Routh Wales, the
grounds of the claim set up by the Victorian Government were very fully stated,
and the whole of the correspondence was
sent home to the Imperial Government
by the Government of New South Wales.
The result of that step was that the
Secretary of State for the Colonies advised
the adoption of one of three alternative
courses-either the settlement of the question by the two Governments interested,
a reference of the matter in dispute for
decision by the Home Government, or an
appeal to the Privy Council. He was
happy to inform the House that the Government had very recently received a
most friendly despatch from the New
South Wales Government, in which
certain proposals were made for an amicable settlement of the difficulty. The
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despatch to which he referred was addressed
by the Colonial Secretary of New South
Wales t.o the Chief Secretary of this
colony, and was in the following terms :~
"In reference to the correspondence which
has taken place between yourself and my
predecessor in office as to the rightful ownership of Pental Island in the River Murray, I
have the honour to offer you the assurance of
this Government that the recent sale of a
portion of the island in question to Mr. Wood,
of the firm of Wood and Goldsborough, was the
result of official inadvertenee in the Lands
department, and was not caused by any disposition to assert a disputed right, or to compel
premature decision in a hostile or offensive
manner."
The Government had now that friendly
communication under its consideration,
and he felt quite satisfied that an amicable
settlement of the question would be
arrived at.
OPERATION OF THE LAND ACT.
Mr. DUFFY moved"That there be laid upon the table of this
House a return of the cases in which selectors
under the Amending Land Act have been permitted to subdivide their allotments, specifying
the area of the subdivisions and the names of
the parties."
Mr. GRANT said that he had no
objection to the return asked for beinO'
furnished, but that it would take a week
• or ten days to prepare it. It should be
laid upon the table of the House with thA
smallest possible delay, and he would endeavour to have it ready before the Land
Bill came on for its second reading.
The motion was agreed to.
Mr. KERFERD moved"That there be laid upon the table of this
House a return showing the transfers which
have been sanctioned by the Lands department
of land taken up under the 42nd clause, specifying to whom and" the acreage of land so held by
each."
Mr. GRANT said that there was no
objection to the production of the return,
which would take about a week to prepare.
The motion was agreed to.
RAILWAY EXTENSION.
Mr. McCULLOCH presented a further
return to an order of the House (dated
February 23), for papers relating to the
Railway loan and Railway extension.
FRYERS~AND

ELPHINSTONE
TIMBER R.I£SERVE.
Mr. KITTO moved"That there be laid upon the table of this
House all papers, documents, and correspondence
(if any) relating to the revocation of the Order
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in Council of the 24th June, 1867, temporarily
reserving about 3,700 acres of land in the
parishes of Fryers and Elphinstone, for the
purpose of affording a supply of timber for
firewood and mining purposes."
Mr. GRANT said that the original
reservation had been revoked with a view
of guarding the interests of neighbouring
mining populations, but that the land was
The honorable
now again reserved.
member would probably be satisfied to
withdraw his motion after this explanation.
The motion was withdrawn.
PRIVILEGE.
ADJOURNED DEBATE.

The debate on Mr. Casey's resolution
adopting the report of the select committee
on Privilege, and Mr. Berry's amendment
thereon (adjourned from the previous
evening), was resumed by
Mr. McDONNELL, who said-Mr.
Speaker, in supporting the proposition
that the question of the privileges which
this House lays claim to should be referred
to the decision of the Privy Council of
England, I desire most explicitly to say
that, however firm may be the expression of my belief that we do possess the
privileges claimed, and that the general
warrant was good, I do disclaim that any
want of respect to the learned and esteemed
judge who decided this matter, should be
laid at my door. As a member of this
House, believing that we possess certain
privileges, and having arrived at that conclusion, not without much thought and
consideration, I cannot lightly yield that
belief. I cannot give up my belief in
these principles to any authority in this
colony,. however great may be my respect
for nnd appreciation of the distinguished
gentlemen who constitute the judicia.!
tribunal. It would be an unmeaning
course to take for a member of a deli be- .
rative assembly, in a case where prinGiple alone should guide, to put principle
aside upon so I ight a ground. Having
said this, I will ask, without £luther
preface, what is the question before
the House? Mr. Speaker, as I understand it, it is simply this-Have we the
rights, privileges, immunities, and powers
which were possessed by the English
House of Commons on the 16th of July,
1855? It has been said that we have
not those rights, and it is but right, when
it is so said, that there should be looked
for some sound and solid reason to be
given for the support of such an assertion.
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It is conceded, that the Speaker of the Assembly of Van Dieman's Land. It is
House of Commons can ·commit under a this : warrant in which there. are no special
" The lex et consuetudo Parliamenti aI>pli~s exaverments showing the cause of contempt clusively to the House of Lords and House of
to give the House jurisdiction, but it is Commons in England, and is not conferred upon
denied that the Legislature of Victoria a supreme Legislative Assembly of a colony or
settlement by the introduction of the common law
possesses this power .. The issue then is 'into the colony. No distinction in this respect
narrowed down to the question-Do we exists between colonial Legislative Councils and
possess this power? The privileges of Assemblies whose power is derived by grant
Parliament is a subject of great interest, from the Crown, or created under the authority
of an Act of the Imperial Parliament."
for it not only affects the rights of its
members, but the rights and liberties of the I have read to the House the judgment
people. It is but right, then, that some of the Privy Co,:!ncil. in cases in which.
clear and defined reason should be offered the Legislative Assembly of each of these
to prove that the Parliament of Victoria colonies were appellants, and which
possesses these privi1eges. Much rese~rch decide that ,they do not possess the priviand eloquence, not unaccompanied by leges we lay claim to. But it appears to
argument, have been used to show that me to be necessary to distinguish the
we do not possess this power; and for this grounds upon which those judgments
position the judgment of the Privy Council, were given, as they are in every way
given in several recent cases sent home on distinct from the position we hold as a
appeal from many of our colonial Legis- Legislative Assembly. I say that the
latures, is relied on with great confidence. analogy between these Legislative AssemThe first of these cases is Barrett v. blies and that of Victoria, on the question
Beaumont, reported in the first volume of privileges, has not been established.
of Moore's Privy Council Cases, page 59, It will not be doubted that such privileges
which was an appeal from the Supreme can be granted; but it is said they do not
Court of Jamaica, for an imprisonment follow the introduction of the common
by the Legislative Assembly of that law into a colony, and are not necessary
colony under the Speaker's warrant for incidents in the functions of colonial
breach of privi1ege by the publication of a Legislatures. If this be so, and I do not
libel.
In that case the Privy Council dispute it, we are led to the question, by
what authority can they be granted? It
decided that"The power of punishing the con tempts is is true that they belong exclusively to the
inherent in every Assembly possessing a supreme
House of Commons by virtue of ancient
legislative authority, whether they are such as usage, and the common law of which they
tend indirectly to obstruct their proceedings or
form a portion. It is also true that the
directly to bring their authority into contempt.
The House of Assembly in Jamaica, being pos- House of COJl?lIlons cannot add anything
sessed of supreme legislative authority over that
to those privileges except by an Act of
island and its dependencies, ha,e such power, Parliament.
If, then, colonial Legisand were therefore justified in committing a
party guilty of publishing certain libellous para- latures cannot have these privileges by
common law, and the English Parliament
graphs, which had been resolved a breach of the
privileges of the House, to the custody of the itself can add to them in no other way
keeper of the common gaol, in the county of than by statute law, upon what ground
Middlesex, in that island, to be detained during
does the Parliament of Victoria claim
the pleasure of the House."
them? She claims them upon the grounds
Si~ years afterwards the Privy Council
of the statute law and it is not denied that
overruled that judgment, in the case of the Imperial Parliament can confer upon
Kielly v. Carson, reported in the fourth us by statute the privileges we now claim.
volume of Moore's Privy Council Cases, Now I take the principle that has guided
page 63, as follows :the Privy Council in the judgment of
"The House of Assembly does not possess, those cases to be this, that it is not reas a legal incident, the power of arrest with a
view to adjudication on a contempt committed pugnant in law for a colonial Legislature
out of the House, but only such powers as to claim and use those privileges, provided
are reasonably necessary for the proper ex- they have been granted by statute or by
ercise of its functions and duties as a local charter from the Crown, but that colonial
L(lgislature."
Legislatures, though created by statute,
The next case is Fenton v. Hampton, have no right at common law to use those
in II Moore's Privy Council Cases, privileges. The Privy Council, in giving
which was an appeal from the Legislative judgment in Kielty v. Carson, says-" The
lJftr. McDonnell.
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whole question, then, is reduced to this,
whether by law the power of committing
for ~ contempt, not in the presence of an
Assembly, is incident, to every local Legislature. The statute law on the subject
being silent, the commori law is to govern
it) and what i~ _common law depends upon
prin,ciple and precedent." Is'it not clear
from ,this that those privileges could have
b.een granted, by' statute?, Indeed this
judgment shows that, because they were
not so granted, the common law. could not
supply them. In the ,case of Doyle v.
Falconer, sent home from the Legislative
AS,sembly of'Dominica, the Privy Council
says--" If, th,en, the power assumed by the
Assetpbly cann,ot be maiilt~ined by analogy;
is there any other legal foundation for it?
It .hasnot, as l?oth sides ~dmit, been express~ granted." These p~ivileges were
granted neitherby statute nor by charter,
and the Privy Council decided that they
did not exist at common law. In what,
then; does our position differ from those
Legislatures whose privileges have been adjtidicat~d upon by the highest court of appellate jurisdic:tiori known to the colonies?
So far as I can' understand the principle of
the distinction it is that we rest the claim
to our privileges upon statute lawwhile they do so upon the common law
and its traditions. Now this seems to me
to be the turning point ,.of the case,
because in our instance the statute law
is not silent, and this power has
"been expressly granted" to us. I will
give roy reasoJ? for th,is, statement. The
J st section of the Constitution Act
says --:-:- "There shall; be established
in Victoria, instead of. the Legislatiye
C~uncil !low subsisting, one Legislative
Council and one Leg'islative Assembly, to
be severally constituted in the manner
hereinafter provided; and Her Majesty
shall have power by and with the advice
and consent of the said Council and
Assembly to make laws in and for
Victoria in all cases whatsoever." The
35th s~ctiO:h says-" It shall' be lawful
for the. Legislature of Victoria by any
Act .or Ac~s to define the pl~ivileges, im:munities, and powers, to be held, enjoyed,
and ,exercised by the Council and Assembly, and' by the members thereof
respeoti.vely; . pro:vided that no such
privileges, immi.miti~s, or powers, shall
exceed those now held,enjoyed, and ex:ercised by the Commons House of Parliam~I;lt, or the memoers thereof." I confess, ,tl'l(~~l,th~f~ can come to no ot~er '
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conclusion than that this statute has COnferred upon the Parliament of Victoria
such privileges, immunities, and powers
as were held by the House of Commons
when the Act was passed. The journals
of the House of Commons contain the
privileges of that august body, and the
Statute I have cited says that copies of
those journals shall be for the Legislature
of Victoria prima facie evidence of that
fact. If, then, ther,e be not conferred upon
~s such privileges as the Commons
possess,. it' seems to me to follow-absurd
as it may be-that the terms of the Act
are u,tterly repugnant and insensible. But
if I am right in my opinion that we have
such privileges, immunities, and powers
as were possessed by the House of' Commons in 1855, it follows that the form of
the wanant is good, because it is conceded
that the Commons need not for contempt
committed state the particulars of it
under special averments. Then there
is the case which is laid down in Broom's
Co,,!:stitutional Law, as follows"The House of Commons cannot by resolution merely entitle itself to a new privilege.
That those who carry out ministerially the orders
of the House may, if those orders have proceeded
under a misconception as to privilege, expose
themselves to the censures of the law. This last
stated proposition will be qualified in this way,
that the cause of commitment by either House
of Parliament for breach of privilege and contempt cannot be inquired into by courts of law;
the adjudication that a contempt has been committed being a conviction, it commitment by the
House being, in consequence, an execution."

But it has been said during the debate
,that the Speaker's warrant was illegal,
bec.ause it did not contain those special
averments, and, in support of this position,
the case of Christie v. Unwin, reported
in 11 Adolplws and Ellis, was relied on.
In that case the Court of Queen's Bench
decided that an order made by the Lord
Chancellor, under the Statute 6tp. Geo. IV.,
c. 16, s. 18, must show on, the face of it
whatever is necessary to give jurisdiction,
and that it was bad because it did not do
so. Brit where is the analogy in these
cases? In the one the Lord Chancellor
was required by the terms of the Statute
to allege those facts which would show
jurisdiction on the face of the order. But
what statute requires the Speaker of this
Assembly to make special averments flO as
to show jurisdiction on the face of his
warrant? Lord Ellenbol'ough says, in
the case of Burdett v. Abbott,-"When a
court of competent authority has committed, the commitment is an adjudicati~n,
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and the grounds of it need ilOt be stated." absurd, and offensive. I also admit that
Now if I am right in my argument that the people are the sole arbiter and judge
this House possesses such privileges as of all parliamentary privileges. "But I
were held by the Commons in 1855, it would ask honorable members who advofollows ex concessis that we need not cate the use of this power, what they wish
state in the warrant the grounds of the us to understand, when they speak of the
commitment. In the judgment given in people? The people, it is true, are the
the case of the Sheriffs of Middlesex, source of power; but we must not mistake
reported in 11 Adolphus and Ellis, Mr. the narrow conceptions which some persons
Justice Coleridge says-"Their right to have of this power for those broad
adjudicate in this general form in cases of principles upon which it always reposes.
contempt is n~t founded on privilege, but In every state, no matter how well
rests upon the same grounds on which governed it may be, there will always be
this court, or the Court of Common Pleas, found angry and turbulent spirits whose
might commit for a contempt without views will be supported by the ignorant .
stating a cause in the commitment." and disaffected. Men, too, will be found
If it had not been for this judgment re- who prefer their own private interests to
cently delivered by the able, learned, and the public good, and who seek in various
esteemed Chief Justice of this colony, I ways to create and foster public opinion
. should have thought, believing that we in that direction. It will not then be ashave the same privileges as the House of sumed even by the most reckless declaimer
Commons, that the Speaker's warrant of against the privileges of Parliament, that
this House should not contain special aver- those persons are competent judges of
ments showing how the contempt was them. In my opinion the people themcommitted, and that it should be~analogous selves, accurately so called, are the sole
to that of the Speaker of the House of arbiters of those privileges, because they
Commons. But he has decided otherwise. instinctively understand what liberty is,
I must, therefore, yield my judgment; for and whether Parliamentary privileges are
indeed it is the duty of all to do so to the subversive of it. As their representahighest authority in toe colony. But it is tives, but not as delegates, we possess and
in every way consistent with our submis- exercise those privileges which belong as
sion and respect that we should, if neces- of right to the people. If, then, the people
sary, considering the great interests that should regard the enforcement of those
are involved, obtain also the jUdgment of privileges as an aggression upon the
the Privy Council upon the question of our Jiberty of the subject, and should, for the
privileges. It is in many respects most de- abrogation of them, invoke those means
sirable, for it will set at rest these unseemly which the Constitution has given to usand indecent conflicts on questiop.s of privi- pu bHc meetings, addresses to Parliament,
lege which might otherwise arise between and public opinion expressed through a
the Legislature and the Supreme Court of free press-it would then be not only
this colony. For these reasons I shall vote impolitic, but unjust and despotic to use
for the resolution. Whilst I am on this those privileges. But in those meetings
subject of privileges I desire to say that I and in those addresses, and through
do not contend for all the privileges of this free press, the voice of every
the House of Commons, but for those only class should be heard, undisturbed by
that are compatible with our state and the elements of polemic strife and uncondition as a young Legislature presiding influenced by the interest of class legisover a young colony. 1 know that there lation. It is in this way I should
are many privileges in the journals of the consider the will of the people was
House of Commons which belong to a state made known, and it is under those conof society that 'no longer" exi~ts in Eng- ditions I should recognise them as the
land. I should not then contend for a sole arbiters of parliamentary privileges.
moment for such privileges. But it has I have not found it necessary, in discussing
been urged that, as the people are the this matter, to go into the question of
sole arbiter and judge of parliamentary the abuse of power. It has been said that
privileges, and would justly reject some as if we, as a legislative body, possess this
antiquated, absurd, and offensive; therefore power, we shall become not only irrethey may, in the exercise of their power, sponsible but despotic. But is it worthy of
reject all of them. I admit frankly that this Assembly that it should be gravely
some of these privileges are antiquated, submitted to.them that, because power may
Mr. McDonnell.
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be abused, therefore it should not be used?
There is no power, I care not how high,
there is no authority I care not how sacred,
there is no privilege I care not how reverend or revered, which may not be carried
to excess. The moment it does so, it becomes abused. Does it therefore follow
that the power, authority, or privilege, for
that reason, should not be used? Talk of
irresponsible powers, we are not irresponsible. You, Mr. Speaker, hold power as
representing us ; and we hold power as representing others. But the power that
makes us-if we abuse the trust reposed
in us, or stoop from our high and sacred
position to prostitute our office - can
rectify the abuse. If this exercise of
privilege is bad in itself, if it be vicious in
principle, if it be unauthorized by statute
-and I respectfully contend it is notthere are means by which this corruption
and badness may be at once corrected.
These powers are held in trust for the
people. We exercise all our privileges as
the reflex of the people. These privileges
are not ours inherently; we have them
only by a borrowed light. The people are
the source, we are but the reflection, of
power. And if these privileges which we'
call ours be not truly ours, the power to exercise them can be taken from us; and this
is to be done, not by meetings convened by
hungry sycophants who fatten upon corruption, but by meetings of the people where
all classes of politicians are merged, where
all distinctions of creed and sect are forgotten, and where there is a full recognition of the good and wholesome principle
that the people, in the exercise of their
rights, shall not be controlled or trammelled
by a few. If, then, what we may say we
possess be'" not true-if the exercise of it
works wTong-we are amenable to the
body of the people who sent us here.
But I distinguish when I say the people.
I mean the people properly such, where
all classes are acting together as one for
the common good. Perhaps I have spoken
at unnecessary length.
I am not unmindful of the indulgence with which I
have been heard; but I will say, in conclusion, that whilst I, in the exercise
of my duty as a member of this House,
guided by my sense, and conscious of right,
think proper to join with a number of
gentlemen - the total, twenty-nine- in
voting that Mr. Quarterman and Mr. Glass
should not be sent to the common gaol, I
must take leave to dissent in toto from
the expressions used last night by
C
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the honorable and learned member for
Brighton. I would rather believe that
those e;x:pressions cannot be such as, upon
As I
reconsideration, he would use.
understood the speech of the honorable
and learned member, there was a direct
imputation upon th~ twenty-nine members - that they were in some degree
actuated by motives which, as honest,
independent, and outspoken members, they
ought not to stoop to. I take leave to
object to that statement as unworthy the
honorable and learned member, and as
unjustified, as directed against me ,as one
of the twenty-nine. I did that which 1.
believed to be right. I might have been
wrong, but that does not justify the imputation of motive. No honorable member is warranted in employing such
language, and it should be remembered
that the higher the position of a member,
the greater is the force that attaches to
his expressions. I have merely done
what I am sure members not alone on this
side but on every side of the House have
done. They have acted upon the dictates
of their consciences, guided by their
intelligence and independence. I don't
know Mr. Quarterman even by sight.
Mr. Glass I have not spoken with for
three years except on Monday week, when
I was passing by one of the banks. I
think it right to state this, because I felt
aggrieved by the remarks of the honorable and learned member for Brighton. I
have no interest to serve. I belong to no
party. I assert for myselfan independence
which is broad and unfettered, and therefore wholesome and honorable. I speak
merely for myself-I have consulted no '
one-and I say that, as the honorable and
learned member for Brighton has done me
a personal wrong, it is only due to Jyi:-;
character and to me that he ShOll!<i
disclaim the intention of doing me tba.t.
wrong.
Mr. MACKAY.-Mr. Speaker, I r1:-;e
to speak to this question as a moderate
man-as one who, some fortnight sincr,
voted for a proposition that the persou:-;
who were then brought to the bar should
be committed to the custody of the
Serjeant-at-Arms instead of to the common gaol. I voted for that propositicn,
conscientiously believing that committal
to the common gaol was scarcely justified
by the circumstances of the case. Sir, I
am still of that opinion. I coincide with
the observations of the honorable and
learned member who has just sat down
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in reference to. the violent remarksmade having induced this 'House to reElort.to the
la.st .night 'by the. honorable and learned . most yiQlellt measures, wHh regatd to the
me.mper for Brighton,. anCl I, agree with -persons who appeared at the bar,th~y now
him ~ in thinki~g· that the honorab~e ,and shrink back affrighted, and, as itftppears
learned-'member- will' regret having cast· td me, ask the Hou's.e tQ retrace its policy.
a, ge.neral aspersiot:I on the" minority of Sir, having· given this subject all the cal.m
twenty-nine &s having been actuated by attention that I can commap.d, I am led,to
improper, motiyes. It is difficult to know, the conclusion that this House will assert
under suchcitcumstances, what motives its privileges properly,. pot byacti.:ng
illegaUy, nor in a way calling for ,tlie
~ay not be imputed' to honorable ·members; but, .as long as there is no reason- reprobation of any man,' but by acting up
able . doubt that honorable members,' in to its oWn character as a representativ:e
giving their votes, are acting honestly, I body having certain high fm:lctiQns delethink every m~n, and especially a lllan gated to it by the Constitution.. Altho:ugb
who exercises. such influence, should be I consider that we acted too severely
careful in casting a stigma on ·others before, I believe in the observance of t~e
.of having b~en actuated by improper principle of those members of the House
motiv.es. . No influence whatever, direct of Commons' who, whatever differences
or indirect, was brought to bear 1.1pon may prevail among them, as regards parme, .to vote' in any particular way'; and ticular questions, when once the House is
what, is true of ,me. I· believe to ,be true pledged ,to. a course· affecting ·itspriviof",·many other gentlemen. Of course, ,leges, unite in honestly, and. _sincerely
among, a number" of' persons there may endeavouring to carry it out. Enter.taining
be .a· few' who may vote from motives that feeling, I support the amendment
of. :which .I may not approve. ;' .But I which was moved last night, to're-arrest
think~we should all he. inclined to take a
these men. I ,contend that the House' is
charitf;Lbleview of what people. dQ, and bound to do that, if it keep them in
not, be so prone to accuse them of being custody only for one day. This' House,
ait-ttJ.ated -by, the very worst_ .motives. having entered upon a certain task, cann9t
':Fhe honorable. and. learned member' for stay-its hand because of the decision of the
Biighton, in', the 'course .of his speech, judges. The' honorable and·.learned memwas'very 'vehement in reprehending cer- ber for Belfast,: with whom I am fortunate
taid persons for 'spreading slanders: about enough' to agree on ordinary occasions, has
members of the House:' . But was he not favoured the House with .what I'must be
act.ually doing the very same thihg? No allowed to say is one of .the most extraordoubt considerable allowance .: must·, be dinary speeches that· could come from a
made:- for"any gent.leman speaking, on a gentlemah :who . entered the' House w~th
su-bject.of. such vital 'importance' as this, such democratie views as . ,he did. .Why
who has sllch a strong conceptionof-·the every remark whieh he made would go to
gravity of the occasion; and, therefore, I take away the privileges of the House. of
will riot- view the'remaTks of the honor- COIpmons; ,His whole'speech wa-s'direc~ed
able and learned' inember' in the 'same way not so much against our exercising' -these
that I,' should view remarks made' by privileges as against these privileges
a gentleman who was talking soberly, being exercised by any h3gislative body.......
seriousiy,. and deliberately. The Post- by the House of Commons itself. J folmaster-General gave us, last night, a kind lowed him closely p.uting-his argument,
of apology ·for "the Ct;own law officers. and kept applying mentally :everything he
He !seemed' to urge that all, manner' of said to', that illustrious body which' gave
allowances'.should be made for gentlemen , to us the' privileges we now claim. ,The
who: ~ad reached the Ministerial benches, honorable and learned gentleman favored
and'who therefore wished to rest and be the House with a very pretty antithesis.
thankful;
, Now antitheses which tickle the fancy
very often contain sophistries ; and I am
-Mr. 'G. V. SMITH.-No .
Mr. MACKAY.-Certainly I sl! inter- very much inclined to believe, that this
preted the honorable member, 'and several one contains a most glaring" sophistry.
gentlemen"around'me did the same.' At We are informed that the people of this
alf events "his remarks appeared, to be a , country would,' be sorry ,to becbme less
kind of semi.;.apology" for' the' position in than freemen ,in order that we:sllould "be
which:'the CrowD.; law -officers' now Dnd more than' legislators. N ow this ,very
themselvesrWhat is 'that:position ?':Why" . argum~nt, like all others' on the ~question,
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must be considered with reference to that gentlem~n who last spoke, indulged jn a
great. prototype of ours. The House of dry dissertation on the law of the case,
.Commons. exercises these privileges, and but he sat down without telling us what
no Englishman is less a freeman because we all want to know-namely, what we
the members of the House of Commons .are to do. As I understand, the House is
are more than· legislators. Is there pretty well unanimous that we llave the
any country in the world where the free- privileges of the House of Commons given
dom of the subject is so great as in Eng- to us by statute; and because -vre have
land? Even hi the United States the these privileges given by statute, we find
freedom of the subject is not so great and the S.upreme Court infringing' upon them.
unrestricted as it is in England. And we The Supreme Court, by a technical interknow not how much that freedom is bound pretation of the law, considers that it, is
up in these very privileges of the House justified in setting aside our privileges;
of Commons. The judiciary, with all and the reason which it alleges for this
respect be it said, are practically irre- course is that there ought to be sQme
sponsible., But these privileges rest in a court, sitting over us in judgment, to
body not irresponsible - a body. which ascertain whether we have exceeded our
periodically is changed by the voice of powers or not. Now granting that, havpublic, opinion. It seems to me that, ing our privileges by ,statute would neunder the British Constitution, which cessitate such a procedure, I ask by what
exists by a series of checks, this power right the Supreme Coutt constitutes itself
has beel?- very wisely given; or rather it that court ?-why should the judges of
has not been given, but has grown up by the Supreme Court, creatures, as they are,
the wisdom of ages. The experience of" of a colonial statute, be the judges in the
many generations has show that such a matter? I think that if a tribunal must
power is a check upon . tyranny in be appealed to in order to ascertain
every direction, derived as the power is whether we exceed our powers or not,
from the broad basis of the people. There- that tribunal ought to be one above both
fore I say that the House of Commons, in the Supreme Court and this Assembly;
exercising those privileges which seem to it should be the tribunal from which we
interfere with the liberty of the subject, obtained our privileges.
Certain legal
exercises privileges which in effect secure objections present themselves to' my mind
the liberty of the subject. The honor- in this case, and, when I come to consider
able and learned member for Belfast them, I feel like a person walking upon
stated, in the course of his remarks, that very treacherous ground. The warrant
the House of Commons never had re- under which Mr. Glass and Mr. Quartercourse to extreme measures with regard man were committed is objected to because
to the judiciary.
I reminded him it is a general warrant. It is said that a
of .two judges whom the House of special warrant ought to have been used;
Commons imprisoned. The honorable and it is argued that, a general warrant
member said he would reply to that pre- being used, the judges have a right to see
sently, but I have not yet heard any what is the particular form of contempt
reply. I contend that, if there is anything by which these persons incurred our dismore remarkable than another in con- pleasure, because our powers are limited,
nexion with the history of the British having been given to us by statute. If
House of Commons, it is that that House the argument be correct, that our powers
has never hesitated to carry out its deci- . are lim.ited, the same objection may be
sion even if it had to resort to violence. taken to the House of Commons itself,
In the case 'of Stockdale v. Hansard, which in 1855 had certain privileges,
which has occupied so much of our at- some of which it has surrendered sincetention, the House of Commons impl'isoned for instance, those in reference to elections.
the sheriffs-the officials who were en- Again, in 1855, the House of Commons
gaged in .obeying the behests of the did not exercise privileges which it had
judges. Here is a case exactly in point- enjoyed previously, as in the case of
a case. in 'which the House of Commons Wilkes. Therefore,'if the powers of the
set itself up against the decision of the House of Commons are 'limited, by" the
law cQurts; and that decision was merely same standard of comparison the judges
iIi'refetence to an action-not to the free- of England are perfectly at liberty to ask
ing of prisoners incarcerated, by the the House of Commons to ,specify the
House.
The honorable and learned special contempt of which it may declare
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a person guilty. Again, it may be said
that the House of Commons, being the
judge of its own privileges, may do just as
it pleases; that, although it has divested
itself of certain privileges, it may at some
future time retake those privileges. But
if the House of Commons has the power
to retake, why should not we have the
power also? It seems to be a very extraordinary thing that, where distinct powers
are given by statute, any court of law
should, by a technical interpretation, override them.
I have observed that, in all
appeals of a character like this, the highest
courts have almost invariably set aside the
technicalities, and decided upon the broad
issues, and according to the plain meaning
of the statutes. If the Privy Council
follow the example set in previous cases,
they must decree that this interference
with the plain rights delegated by the
Imperial Parliament to this A.ssembly, is
an unwarrantable interference. One of
the immullities which the House of Commons possesses is immunity from the actioll
of the courts of law in England-that its
warrants should not be subjected to the
criticism that ours appear to be subjected
to. It seems to me that the jurisdiction
of the Supreme Court judges has overlapped what ought to be our powers and
privileges. But I object to an interpre·
tation of a statute which, though it may
be an ordinary interpretation at law, interferes with the plain meaning of a
statute, and with the plain intent of the
House ot Commons to give us these privileges.
I say the judge~ should have
shrunk back from such an interpretation.
I submit that, if this Assembly is a court
in the sense in which the House of Commqns is a court, the judiciary have no
right whatever to do what they have done.
The report which the committee have
brought up contains the opinion of Mr.
Justice Williams to the effect that we
have all the privileges of the House of
Commons "whether obtained by the lex
et consuetudo Parliamenti or notwhether enjoyed as a deliberative assembly or as a component part of the
highest court in the realm." Thus it
appears that already one of our own
judges has plainly declared that this
Legislative Assembly is a court, or part
of the Court of Parliament of the colony;
and therefore I say that the warrants of
this court should be treated at least with
the same respect as the warrants of any
court standing on equal terms with the
Mr. Mackay.
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Supreme Court. These remarks in reference to the legal bearings of the case, I
throw out for what they are worth. The
question now comes before us in this
fashion: Our prisoners are liberated, what
action are we to take? The committee
recommend appeal to the Privy Council.
We look upon ourselves as possessing
the powers of the House of Commons, and we are recommended to make
an appeal against the interference of the
judges of the Supreme Court. Now I
consider such an appeal from the Legislature of any colony to be utterly derogatory to its dignity as a Legislature. Last
night our attention was called to the
courageous stand made on one occasion by
the Legislature of Jamaica against all the
vice.regal power in that colony.
We
know that the administration of public
affairs in that island, in past and even in
present times, has been conducted with
the utmost licentiousness, and an utter
. disregard of .all personal rights. But the
local Legislatm;:e was bold -and conscientious enough to stand up for its privileges,
and it refused to carryon until its wrongs
were redressed, and its privileges were
recognised. And shall it be said that the
Legislature of this colony-one of the
richest colonies under the Crown, a
colony that cha~lenges the admiration
of the world for its progress in politics
-shall show thl3 craven spirit which
is manifest' in such a report as this,
and abandon its functions as a High Court
of Parliament? When I come to such
a pass as that, I feel at once there is no
more argument in the matter .. I say at
once, "No-having put my hand to the
plough, I will not turn back, but I will
endeavour to carry out what I believe to
be the privileges of this House." We are
informed that we cannot appeal, as the
prisoners were discharged on a writ of
habeas corpus. On this point let me read
from the Act 31 st Charles II., c. 2, better
known as the Habeas Corpus Act : "And for the prevention of unjust vexation
by reiterated commitments for. the same offence,
Be it enacted, by the authority aforesaid, That
no person or persons which shall be delivered or
set at large upon any habeas corpus shall at any
time hereafter, be again imprisoned or committed for the same offence b'y any person or
persons whatsoever, other than by the legal
order and process of such court wherein he or
they shall be bound by recognizance to appear,
or other court having jurisdiction of the cause."

Now, if the opinion of Mr. Justice
Williams be correct, if our plain interpretation of the law be correct, this is a
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I' court having jurisdiction of the cause,"
-a court which may re-arrest. ("No.")
Some honorable members-lawyers-say
" No." I find that lawyers have led us
into what I may call this Serbonian bog
of difficulty. First they proceed to the
utmost extremity against these men, and
then they start back affrighted at the
spectre they have raised. My experience
of lawyers on committees is not such as to
induce me to follow their advice on
matters other than the mere interpretation
of the law. I should like to see that
lawyer who, in interpreting a statute, has
something more to recommend him than
memory of a particular cause or clausewho has capacity and common sense
enough to judge of the spirit of the law.
I ask honorable members to consider the
circumstances under which an appeal will
come before the Privy Council, if an
appeal is authorized. Let honorable members place themselves for a moment in the
position of the Privy Council. An appeal
like this, involving such important interests, comes before a body of that kind
on the mere petition of the AttorneyGeneral against a decision to which this
Legislative Assembly has calmly submitted. N ow the mere fact that so vital
n matter comes before that high tribunal
in the shape of' a petition against the
acts of the judges, in dismissing the
prisoners, will be itself self-condemnatory
of us. I say that it will be a foul blot
upon us, and that our cause will be
damaged seriously if we consent, in this
pusillanimous way, to have the case
brought before the Privy Council. The
dignified way is to let somebody appeal
against our action. I ask if such an
appeal as that proposed is not a craven
appeal? Is it consistent with our doing
that whic~ the House of Commons did in
former times? If the privileges which
we claim are denied to us; we should
endeavo!Jr to win them by some· means.
And how are we to win them but oy
showing the same front against tyranny
and interference of every kind that the
House of Commons showed in centuries
gone by-by proving our right to such
an interpret~tion as we think a correct
one? Was there ever a time when we
could more successfully assert those
pri vileges than at present ? Was there
ever a more holy cause in which to embark
and risk everything ? We have entered.
upon this crusade with no personal or petty
Object. It has been in consequence of
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the almost unanimous cry of the colony to
rid the Parliament of men who disgraced
it-who degraded the office they heldand to punish those men outside who
were tampering with the privileges of a
legislative body, who had dared to interfere with Members of Parliament and to
endeavour to seCJ,lre their services against
what might be called the oath which
every man who desires to do his duty
conscientiously and fearlessly is supposed
to take. There never has been an occasion on which the assertion of our
privileges could be better timed. Petty
considerations being disregarded, and
mere timidity thrown aside, this of all
others is the time which might be selected
for the assertion of the privileges which
. we are satisfied we ought to possess,
which we believe we do possess, and
which we think, if the question were
submitted in a proper manner, the Privy
Council would decide that we do possess.
With these remarks I beg to state that I
shall vote for the amendment. . I say
again that I am a moderate man; I don't
like violence; but, in voting for the
amendment, I shall be prepared, as an
individual, to ta~e all the personal consequences of my vote.
Mr. G. V. SMITH.-I desire to off'er a.
few words in .personaL explanation. The
honorable member who has just sat down
appears to have mistaken the purport of
some of my remarks last evening. What
I said, or intended to say, was that, in the
event of a serious conflict between the
House of Commons and a,ny other tribunal,
the leaders of that House, before venturing
to go to an extreme in the assertion of
privilege, sought to ascertain whether
they would be supported~ in their action
by the Crown, the other House, or pu blie
opinion out of doors; and that by such a.
course they really infringed the privileges
of the House which they wished to maintain and sustain.
Mr. HIGINBOTHAM.-Perhaps the
House will also allow me to offer a word
of explanation in reference to certain of
the remarks made by the honorable and
leamed member for Villiers and Heytesbury (Mr. McDonnell), and the honorable
member· for Sandhurst (Mr. Mackay). I
feel, from the remarks of those honorable
gentlemen, that I must have used, last
night, language which certainly I ought
not to have used, if it bears the interpretation which has been put upon it. If
t4at language appears to impute to tpoae
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honorable members motives ,which I should from an independent or supreme ,Legislabe sorry to impute, and which I believe I ture? I apprehend that distinction is
, did not impute to them, I beg to apologize perfectly clear to everyone. I.don't wish
for it. What I sought to 'do was not to to expr:ess any opinion upon the 'question
impute motives-which I do not believe I DOW before the chair; I don't think it
am at liberty to do-but to ascertain the necessary for anyone to discuss it in order
cn.uSe!3 and motives of the acts, not of iIl- to come to a right determination as to the
dividuals, but of masses of individuals; course which should be taken on the
and what I intended to say was that I present occasion. I simply desire that
believed the act of the minority on a late honorable members should considep the
occasion-not of individuals, but of the legal and constitutional position occupied
minority at large-was largely influenced by this House; and, in order that they
by external influences and personal friend- may do that, I will read a short passage
ships. I 'hope I may be wrong; but that from an Essay on the Government of
was my opinion, and I confess 'it is still Dependencies, by the late Sir G. C.
my opinion, though,' at the same time, I Lewis. This work gives ." the main
believe I can say, with perfect sincerity, characteristics of a subordinate or delethat I cannot :fix upon any individual gated legislative power," as ours really
member of the minority, and assert that is. Weare subordinate to the Imperial
he .was influenced in his ,act by those Legislature, which can control or repeal
feelings.
.
.
any of our Acts-which can repeal
Mr. FELLOWS.-Mr. Speaker, I don't the very Act that brought us· into
consider it necessary' to occupy the atten- existence. Well, the main characteristics
tion of the House at any length. I will of a subordinate or legislative power,
endeavour, as concisely and as clearly as I according to this authority, are three.
can, to show what appears to be the legal The :first and second I need not refer'to.
and constitutional position occupied by The third is-" That its legislative acts
this Assembly, and I will ask honorable are liable to be annulled in consequence
members to pause before taking any course of the decision of a competent tribunal."
unless they see, absolutely and clearly, Now does not that position, by its very
that it is correct. To take any course plainness and simplicity, commend itself
without being :first satisfied that the course to the judgment of everybody? If you
is' proper and correct, is for the House to have delegated authority, the power that
do itself an injustice. Now the amend- delegates the authority confines it within
ment before the chair proposes that this certain limits. It does not give you
House" should assert at once its lawful equal power with itself. If it did, you
authority, by recommitting ana retaining would cease to be a subordinate Legislain custody the two persons who have been ture, and become supreme-you would
improperly discharged," and that it should occupy a position corresponding to the
resist " by all necessary me'lns, on Imperial Legislature. Delegation implies
the present and any future occasion, limit or control of some kind. If that is
any attempt to interfere with or de- exceeded, how is the fact to be ascertained
feat the right of the Legislative Assembly but, to use the language of this writerto imprison for contempt, at its own dis- no mean authority-by "the decisiori of a
crj3tion, unquestioned and unquestionable competent tribunal?" Sir' G. C. Lewis
'by any inferior tribunal." Sir, I wo~ld says., This attribute of subordinate legislation is
ask the House, in the first instance, to
c?nsider its own position. By that I a result of the necessity that its acts should not
be inconsistent with a law of the supreme'Legismean the position of the Legislature of lature : for if, any act of a subordinate Legislathis country. I suppose the colony of ture is inconsistent with a law of the supreme
Victoria may be fairly, honorably, and Legislature, it is illegal."
co:rr.-ectly called a dependency of, the
Mr. CASEY.-It is not so here. We
British Crown. Is anybody prepared to have many laws which are inconsistent
deny that description? I apprehend not. with English law.
And what is the meaning of a depenMr. FELLOWS.-There 'are offences
dency? Why, that it depends upon some- ,which, in this country, are pmlislied by
thing superior to itself-something from death, but which, in England, are not so
which it ,emanated originally. And what punished. But .that is not inconsistency.
. is the Le'gislature of a dependency, but a The inconsistency is as between a law
dependent Legislature, as distinguishable made by the Imperial Legislature expressly
0
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for: thil;' country. and' a law made by before which he is called upon to appear~
this country' for itself., . If the Imperial, under recognizances, or by a court having,
Legislature were to abolish capitaLpunish- jurisdiction in the matter. Now I say~
ment, ~his Legislature would .be ptterly :that opens 'up another question.altogether..
powerless! to impeseit. Sir. G. C. Lewis 1 Suppose the 'decision of- -the Supreme'
adds that, if an act of a su bordinate. Legisla~ , Court is wrong, and that thie House ,has
tore" be illegal, there,can scarcely fail to the power to issue a genera.l warrant" that"
be a tribunal which is competent to declare will not make this House a court. -It'
its illegality." Now that is the proper. may; toth~t e4 tent, have, the power
position which this House occupies. at the which a court possesses, but it will 'not
present time. But the amendment of the thereby become ·a -court.· . And :'yet it ishonorable member for Geelong West essential it should be a court in' order to
(Mr. Be~ry) assumes, as an unquestionable recommit a man who has already been ~
fact, that it is' our privilege, and that we. discharged under habeas corpus. But the
are perfectly able,. to put a correct inter- Habeas Qorpus Act waspRssed- two'cen-"
pretation on the section of the Constitu- ,turies ago, totally ir~~spective of and tin·"
ti,on Act under which this question arises .. . connected with any legislation', such 'as'
The whole argument in favour of the that we are now dealingw~th~' : SuCh a'
amendment. must be based ,on that suppo- case, as that which has now nirisen' was;
sition.. However honorable, members m'ay never contemplated, and' the 'section
feel inclined 'to say that they have +no quoted does not fit it or suit it in any way.{
possible, manner of doubt as to tlie proper Even supposing this'House has the power
and correct interpretation of that -section, of- issuing the same' sort of warrant as the;
I am no't:a.ble to, go with them, and ·say I House of 'Commons, the question whether'
have no doubt on the subject. Brit I don't it is a court· would' still be as far ,from.,
wish to discuss that question. Whether settlement as ever. N ow 'is it :so{ clear
the decision'in reference to the warrant is that the view I suggest 'is" so -utterly'
right or wrong should not, influence· the wrong that the House is disposed' to rush·
House in,the course it may pursue. If the, and take these men:a' second time?, Why',
decision is. wrong, it will be rectified in if this re-arrest were made, the person who
the quarter where other erroneous judg- executed the warrant niight:be liable tp"a'
ments' are rectified; it' it is right, it will penalty of £500. . And supposing· an'
he confirmed ill that same quarter.' action were to be b:i-ought for. the'recovery
Mr. McKEAN.-And proceedings will of the penalty, what,until the question is
be stayed in the meantime.
settled by the Privy Council, would,· -the
Mr. FELLOWS. ' - That is another _judges have to decide? It would make 'no
matter altogether.' The question. now difference if the Privy Council: deci<.led
before us is - the proper COurse' to be that the judges were wrong. "1 -thereforetaken with reference to what has occurred' entreat honorable members to look 'ahead.
already.. If the decision is wrong, it will Are we ~. ~ourt of 'any kind ? I appre..;
be reversed, and we shall get all we want. himd not. 'What judicial functions do we
If, on the other hand, th~ decision is right, exercise except. in reference to' ',dur own
it Will be' 'affirmed. We don't want more members, by "'lay of election petitions, or
than,' that, unless it be the power which by trying people.at that oar?·- We have no
may then be de;nied to us ; but that power judicial procedure in any 'WaY~ Therecan be acquired bY' another mode-namely, ; fore .I hope honorable members will -not
legislation. I say, with all respect, it precipitate adiscrepancy':"""I"will'not say a
is' absurd' to declare that this House, , conflict - between this House and -;the
by. fOFce, shall resIst the. execution 'of ShpremEICourt. And.here I UHlst prothe ·law, which it is incompetent' to : test against· the -language applied:t-othe
deal with, and decide for itself, when Chief Justice, in reference to this matter,
at the sa)ne time there is ready at its hand by thehoI!.orable and lean;ted member;for
a, 'tlHbunal that can deal with the whole~ Brighton. r do say that, unless the honorquestion. The honorable member for able and learned member can make out a
Sandhw'st (Mr. Mackay), who supports charge' amounting to positive oorruption
the amendment, hitS read from the Haueas on the part of' the judge, he .has no right
Corpus Act a 'section which says that a to attribute to him any motive~· for aFriv~
man who has· been discharged on'6e on ing at"the decision he did. I say that, inhabeas corpus' oann,ot be recommitted stead of abusing a judge who has ihad the
unless the recomm~tt~l be by' the court courage 'and independence, as I hope
t
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all British judges will always have, to
decide according to his own honest
opinions-because I assume the honesty
unless corruption is charged-we should
rather encourage and applaud him as a man
who, at the risk of offending a branch of
the Legislature, was determined to do his
duty. Sir, such things as political prosecutions may be instituted, and, in such an
event, what would be thought of a judge
who pandered to the Government of the
day? That would be another aspect of
the case. Therefore I say that, whatever
the result may be-whether the decision
is pronounced right or wrong I care not,
unless it is challenged as' coming from
corrupt or impure'motives-we are bound
acknowledge the courage, independence,
and manliness of the man who dared to
offend you. Now I don't wish to occupy
the time of the House any longer. I
have pointed out that this matter is, at
any rate, one that is not free from doubt.
Can anyone here say he is so convinced
of the power of this House to recommitnotwithstanding the Statute says you
shan't recommit, and that nobody shall recommit but a court-that he will vote for
the recommittal of these persons? On
the other hand, are honorable members
prepared to deny that, with regard to the
Legislatures of all dependencies of the
British Crown, there is and must be of
necessity in existence, not only in the
colony, but by way of appeal to the
mother country, a tribunal competent to
decide in all cases whether a body to
whom certain powers have been given has
or has not exceeded those powers in a particular instance?
That is solely the
question here. According to the Constitution Act, all the privileges, immunities,
and powers of the House of Commons are
transferred to this House. But does this
House possess the power of impeachment? The House of Commons does, we
know; but is that power transferred to
us ?
'
An HONORABLE M~;MBER.-Where is
the tribunal to try impeachments?
Mr. FELLOWS.-Certainly we have
no House of Lords. But if impeachment
is to be regarded in the light of indictment, I see no reason, in principle, why
it should not be dealt with by the ordinary
tribunals of the country-by a Supreme
Court jury. I don't say this should be
done; but there may be something to be
said on the subject. At any rate impeachment is one of the powers of the aouse
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of Commons. Therefore the question
resolves itself into one of interpretation of
the Act. I submit that all these things
should be well considered.
Dr. MACARTNEY.-Mr. Speaker, in
rising, at this stage of the debate, to address
the House upon the question before it, I
do so more because I feel I am in duty
bound to record my reasons why I should
adopt the course that I intend to pursue,
than to attempt to throw any further light
upon the question, or to enable the House
to come to the best and the correct decision. Upon the subject out of which the
question now before us has arisen-the
report of the Complaint Committee-I
abstained from speaking. Although I
voted in the several ~ivisions which took
place during the debates on that report, I
felt that there wasa history attaching to the
materials on which the report was founded
with which I was not sufficiently conversant to address the House, seeing that it
ranged over a period of years previous to
my becoming a member of the House.
But, in order to show clearly the grounds
upon which I voted in the way I did, I
wish to state that, in voting for the milder
course-although I happen to be one of
the unfortunate twenty-~ine denounced by
the honorable and learned member for
Brighton-I did so because I beHeved it
was the course which should suggest itself
to any powerful Assembly. When we
are armed with, and in the possession
of~ large and extensive powers, it shows
that we can safely be intrusted with those
powers, if we can use them with forbearance; but if we make up our ,minds to
rush into an extreme-rather to make an
exhibition of the invincible power we
possess than to assert the use of it-then,
sir, I apprehend that we are pursuing a
course which statesmen, in wisdom, should
not follow. What is the question immediately before the House at present? We
are, I think, in great danger of being led
away from the real issue by the introduction of so much irrelevant matter. We
have the Commons' Journals perused, and
their contents rified and laid before us.
We have the case of Dill v. Murphy, and
we have the other case of Howard v. Gosset alluded to; but for what purpose are
all these authorities produced to the
House? In what way do they affect
the question which we have to' determine?
They have served sufficiently
to show me, in my endeavours to come
to a correct conclusion upon tllis questiOll,
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that they render the matter more misty report brings us to the only legitimate
and hazy. I should have seen what I way in which the question can be settled,
t.hought to be the right course much more namely, by an appeal to the Privy Council.
"clearly if I had never reaa them. We In deliberating upon this question, I think
have been told that our privileges are the Assembly may be in danger of three
being taken from us by the judges. That things, against which it should most carestatement I deny. The judges have not, fully guard-weakness, precipitancy, and
as far as I have been able to learn, decided the arbitrary exercise of power. If we
a single privilege adverse to this House; on proceed with weakness we shall permit
the contrary, in the decision which they ar.;. things to stand just as they now are. "We
rived at in the case of Dill v. Murphy, I f:!hall have sUl'rendered, ab!l.ndoned, or
believe it was clearly determined that thAy suspended for ever the privileges of the
would uphold every privilege which this Assembly if we sho'Y weakness. On the
House could properly claim, and if a similar other hand, if we show precipitttncy, we
case were presented to them to-morrow I may rush madly and foolishly into a course
believe that they would come to a similar the consequences of which may not be
conclusion. But what is the question realized> by any honorable member. We
upon which the judges have spoken in the aDould, therefore, I apprehend, be most
careful in coming to a decision as to what
recen~" case? They have simply decided,
as far as I see, that this Assembly, although we should do. But the course recomit possesses privileges, immunities, and mended in the amendment,seems to me to
powers similar to those possessed by the come under the third danger against which
House of Commons in 1855, cannot com- we should carefully guard, and that is the
mit upon a. warrant worded in general arbitrary exercise of power. I think it
terms. That, I believe, is the sum total will be granted by all that a powerful
of what the judges have said and done- Assem~ly ought not to exercise the powers
the head and front of their offending. We which it possessef:! to a greater extent than
are told that it is against this that we is necessary. It would appear to be
should raise our voice and our power-that entirely unnecessary in the case before us
we should resist sllch a decision.
We to proceed to the arbitrary exercise of
are told that in 1855 the House of Commons power proposed by the amendment; and,
po~sessed the power of committing by a
to my mind, the resolution submitted by
general warrant, and therefore the conclu- the Minister of Justice points out the course
sion is drawn that we now possess similar which the House ought to pursue. We
powers. The real question before the should, however, look at the probable conHouse is consequently this-Can this sequences of each course of conduct. The
Assembly commit upon a warrant word"ed honorable and learned member for Brighton
in general terms? The Supreme Court told us what the consequences will be if
says" No;" the majority of this Assembly we do not 1'e-arrest Mr. Glass and Mr.
seems to say "Yes." (' , No.") Honorable Quarterman. I think he said that the
members will excuse me when I say I chief consequence which was likely to
believe the majority of the Assembly says overwhelm the country would be the estab" Yes." (" Hear, hear.")
Although, lishment of some place in which Members
when the division takes place, a majority of Parliament could be bribed, or the
will probably support the resolution pro- introduction to the lobbies of this House
posed by the Minister of Justice, I feel of the agents of some bribery association.
assured that many will support that re- I do not think that that danger will present
solution who believe that this House pos- itself to the minds of other honorable memsesses the privilege to which I refer; bers with the same formidable aspects that
consequently I am right in stating that a it seems to have presented itself to the
majority of the House appears to maintain mind of the honorable and learned member
that we do possess that privilege. The for Brighton. On the other hand, the
Supreme Court says we do not; but this honorable and learned member failed to
House, or a majority of it, seems to say tell us what would be the consequences of
that we do. How then is the question to re-arresting these men. What would be
be decided? This is the next point which the consequences, sir? Clearly, in the
presents itself to one proceeding to reason first place, a collision with the Supreme
on the subject. Where is the tribunal Court of the colony. The honorable and
here that can decide it? It appears to learned member for Brighton did not apwe that the course pointed out by the pear to see anything to be deprecated in that
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collision; but I think the majority ofhono-' single pre'cedent fof' committing Mr. Gtass
rable members will100k at the matter diH'e- and Mr. Quarterman to gaol on the grounds
rently-th.at they will see that a collision on which they were committed. Therewith the Supreme Court would produce fore a general warrant. was used. . Under
consequences more disastrous than any the circumstances, what is the best way of
event which has occurred since this colony deciding whether they were lawfully composRessed an independent Legislature. Wp.at mitted? Evidently. by an appeal to the
example shall we show if we re-arrest Pri vy Council, which is proposed,. by the
By
these men? The judges have declared report of the. select committee.
that the warrant was bad; if· we re- adopting .that course, what will be our
arrest the prisoners on a similar warrant· position? If it .be decided by the Privy
we shall not only show that we still Council that the judges are right, then· we,
cqnsider that we possess all the privileges too, shall be right, because in the meantime
which we laid claim to, but our proceeding we desisted proceeding fw·t.her in a statewould be construed by 'many into a desire, of uncertainty, we exhibited a forbearance
or certainly a readiness, to do what may which could not be· blamed, .and" guarded:
perhaps be wrongly called ·tyrannise. By. against the' danger of adopting a o011rse
using this power against Mr. Glass and which the Privy Council might declare to
Mr. Quarterman we should show that we be wrong... To this extent we '.should 'be
desired to have revenge or vengeance~· right, even if the decision. of the judges is
can it by which name you please-instead upheld by the Privy. Ceuncil. On ·the
of waiting with consciousness in our other hand, if it be proved than the jadges:
strength and rights until we can lawfully are wrong, .still. more .shall. we be right,
prove that which is called the privilege of because then we can proceed ·:to do that
this Assembly, and vindicate the rights which it is' proposed by the amendment to'
vested in us. It has been urged by some do, namely, r8-arrest these 'men,. and send
that we should re-arrest upon a special them back to sufi'er the. consequences of
warrant. If the honorable gentlemen who the contempt of wpich . they have been
suggested that course would consider what· . guilty. What would be the consequences'
they propose, I believe they would not to this House if this amendment were car..'
adopt it•. because it amounts to an abandon- ried, and. if we proved ·to. be· in the wrong
ment of the position we have already taken and the judges in the right.? . I feaT we
up. If a special warrant were issued, it should be regarded by our constituents as
appears to me that the law officers of the very bad judges either of law 01' -justice.
Crown would find themselves under the We should be looked upon: as men ·who,.
necessity- of doing the very' thing which vested with gl'eat ·power;. use'thefr power,
they most carefully endeavoured to avoid in it may be, to gratify .personal'.. feeling.
issuing the general warrant. I do not know Rash opinions might be' form.ed~I ·don'·t
whether I am correct or .not in my opinion say they would be' justified-the. r~'spect
on the matter, but I believe that the general which' now prevaiJs for this. Assembly
warrant was adopted by the law officers of would cease to, 'exist, and e'-very· citizen
the Crown simply from fear that the charge would feel that the .Supreme' Court 'WEbS
laid against Mr. Glass and Mr. Quarter- a safer keeper and custodiau"(jf liberties~
man was really not a contempt in England right~, and privileges--.oflaw aridjustice.......
previous to the year 1855. I.Jest the judge than this honorable. Honse.. But, sir,we,
should. inquire into that, as it is conceded should take C8,re that we procure a decision
on all sides he would have had the power upon the question as soon as possible ;8nd
to do· if the specific charge had been set for this purpose the resolution' proposed
out on the face of ·the warrant, the law by the Minister of Justice should commend
officers of the Crown issued a general itself to every honorable metnQer. ',It'pro.
wurrant, to make sure, I will not say of poses that steps should be taken; to 6bt.ain
their victims, but,. at all events, that the the decision of the PrivyCQunci!',as Soon
judges could not interfere. If the judges as possible,.and then we shaH never herehad been in a .position to inquire whether after be in the predicam~nt in' which we
the crime with which these two gentlemen now stand.. That decision, ·no doubt, !Wilt
were charged was a contempt, they would clearly esta.blish the.relative rights ;of· th~
have had to look to the precedents existing Supreme Court,.'of~jthia,Assembly,. arid of
on the records of the .House of Commons; , the people at large. The .decision 'OF the
and, sir; I believe, as far' as.I have been Privy Council should be sought for if for
ltble to ascertain, they could not find a no other reason than that it will put
.Dr. Macartney.
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beyon,d doubt the powers of this House . different thing from the contest which was
and the relation in which it stands to the waged some time ago between .the Legiscitizens and to the Supreme Court. Many lative Assembly and the Legislative Counsay re-arrest these men if only for the pur- cil. 'Upon that occasion the country was
pose of throwing on them the onus of appealed to upon a certain question, and,
making the appeal to the Privy Council. whether it was right or wrong in the reThat, I apprehend, is not sound reasoning, sponse which it gave, it decided by a great
because the question, is not one affecting majority that the Legislative Assemb1y
merely Mr. Glass and Mr. Quarterman as should be supported. I think that the
individuals, but one which affects this minority could with good grace have
House and the whole of the people of bowed to the expressed will of the
this country. Surely, therefore, it is country on that occasion. But in the
the duty of the House, as representing present case the Supreme Court stands
the people, to procure from the Privy in a very different position from, what
Coun'cil a decision on this important the Legislative Council then stood in.
question. Why throw the onus of appeal British subjects, wherever they are
on the parties.who have·been released from found, look upon trial by jury with far
custody?, ,If we did so, we might find greater admiration and reverence than they
ourselves in a· ridiculous position should look upon the privileges of Parliament.
the P~'ivy Council determine that the Shall we forfeit that? I heard the Postjudges of the Supreme Court ,are right. master-General speak last night about
, We should resemble that vain foolish man, our forefathers. I don't know who are
in classic story, who thought he was equal the particular forefathers to whom the
to Jupiter in everything except the pro- honorable gentleman alluded. I don~t
dpction of thunder, and erected~ a bridge, know whether he referred to the Druidsand drove a chariot and six horses over it lam not aware whether he belongs to that
for no other purpose than to produce the noble Qrder-or whether he alluded to some
sound of thunder, in order to~e equal to of the great men bearing' his own name.
the supreme Jove in everything, when But I do know that he did not· appeal to
Jupiter, in his just 'indignation, laid him the whole of our forefathers upon this
prostrate by a dart from his own throne. matter. If he had quoted from some
If we adopt an extreme course for no sources besides those which he was pleased
other reason than to producb the sound of to produce, he would have found very
thunder, there is a danger lest our mimicry different statements from those he adbecome the scoff of a superior power-a dressed to the House. What did .Lord
superior Legislature, a superior court- Chatham-a great and noble man, whose
and we forfeit that respect for wisdom and opinions the honorable gentleman, might
discretion which we previously possessed. well follow-say. about the privileges.
I trust that we shall avoid a position of Parliament? In reply to Lord Mansof that kind. Such a position can be field's motion upon the invasion of the
avoided by quietly and peaceably appeal- privileges of Parliament, Lord Chatham
ing to the Privy Council, in order that saidwe may find out to a certainty whether . "What is this mysterious power-undefined
we possess the powers which we claim. by law, unknown to the subject, which we must
I have heard it said that the country not approach without awe, nor speak of without
no man may question, and to
will not approve of the co11rse which is reverence-which
which all men must submit? My lords, I
likely to be pursued by the majority of thought the slavish doctrine of passive obedience
the members of the House, namely, the had long since been exploded; and when our
adoption of the resolution proposed by the kings were obliged to confess that their title to
Crown, and the rule of their Government,
Minister of Justice. From that view I the
had no other foundation than the known laws
altogether dissent. I am convinced-and of the land, I never expected to hear a divine
future events will prove that this is the case right or a divine infallibility attributed to any
other branch of the Legislature."
•
-~hat the confidence of the country can
be be~t obtained and retained by adopting The Postmaster-General did not produce
It mild yet determined course of procedure.
this; the honorable and learned member
Many honorable members, I· believe, think for Brighton did not refresh his memory
that a collision with the Supreme Court will with it. But this' is not all. If the
be rather popular. That would be found to Postmaster-General had appealed to the
be no great' and fatal mistake.. A possible opinion of Edmund Burke, he would
collision with the Supreme Court is a very have found further information to guidu

824

Privilege Report.

[ASSEMBLY.]

Second lVigltt's Debate.

us to a decision on this matter. What . t.he House of Commons. But suppose
was~Burke's opinion? May saysthe sense of the country were to be
" Mr. Burke applied to'the judicature of privi- taken upon the question now before us.
lege in such cases Lord Bacon's description of I repeat that, if any honorable member
the Star Chamber-' a court of criminal equity' i
calculated similar consequences would resaying, ' a large and liberal construction in ascersult from a collision with the Supreme
taining offences, and a discretionary power in
punishing them, is the idea of criminal equity, Court to those which followed f!'om a colliwhich is, in truth, a monster in jurisprudence.' " sion with the Legislative Council, he would
N one of these opinions of great men were be very much mistaken. The people would
produced, nor were we told of the circum- feel that they were asked to intrust to this
stances attending the commitment of Sir House powers which might be turned
Francis Burdett to the Tower in 1810. as engines against them. Like the army
I would ask honorable members' for a of old, which brought chains to fetter their
moment to consider how gradually, since captives, and were themselves fettered with
the Parliament of England has become the chains which they brought, if the
more democratic, it has gone in a direction' people of this country were to bestow upon
to which a British subject ever inclines- the House the powers now contended for,
trial by jury-and abandoned those privi- they might before long find themselves
leges which were once deemed essential to fettered by the very powers they had
the Legislature of that country. In a note bestowed upon the House. If commitment
written by Mr. Hallam, in the 3rd volume by a warrant issued in general terms is
of his Constitutional History, I find that, granted to this House, what safety, I ask,
on the committal of Sir Francis Burdett has any honorable member, what safety has
any minority, or any member of the comto the Towermunity, that a majority may not., at any
"The governor of the Tower required the
Speaker's warrant to be backed by the Secretary time, proceed to an arbitrary exercise of that
of State, with which the Commons thought fit power? I speak with every respect for the
to put up, though it cut at the root of the priviHouse, but if we look at history we see that
lege of imprisoning proprio jure."
such a case as I refer to is perfectly posWe see' that this House has been called sible. What has occurred in the past may
upon by certain honorable members to occur again. I believe that some spirits
pursue a course that a very small minority might be found in certain Legislative
of the House of Commons would be found Assemblies who would proceed to the
to adopt. We see how gradually the arbitrary exercise of power to the same
House of Commons has been separating extent as the Long Parliament., or the
the legislative from thejudicial, and giving most unconstitutional majority in the
to the courts of law and the judges, who House of Commons ever did. I maintain
must decide according to law, the judicial that, if the country were appealed to on the
functions previously e~ercised by the question, it would declare that its safety
House. This should show many of. us a lies in the law, as clearly defined as possilesson, and teach us that, in this democratic ble ; and, such being the case, the people,
country, our tlndency should certainly be I believe, would, to a man, assent to the
in the same direction; because, sir, it is course proposed by the Minister of Justice.
only since representation in England has The honorable and learned member for
become more democratic that"this tendency Brighton has apologized to two of the
to separate the legislative from the judi- twenty-nine members against whom impucial has taken place. Why was privilege tations were evidently and unmistakably
first introduced by the House of Commons? cast by him. Two have approached his
As a protection for the people against the altar and received absolution at his hands;
Crown and the tyranny of the Crown; but twenty-seven still remain. I do not
but as the people by degrees became ask the honorable and learned member
master of the situation, they could afford to apologize to me for one moment; beto waive the judicial powers they once cause it must be well known to every
claimed - those extensive powers and honorable member that my political life
privileges which Lord Chatham alluded has been too short, my existence in this
to as something once regarded with House of too brief a duration, and my
such awe that no man dare approach knowledge of the colony too limited, for
them without reverence. Thus by de- me to be in any way, or by possibility,
grees, and as democratic principles pro- connected with any man who might wish
gress, they will al together disappear from to sway me to vote in favour of the milder
Dr. Macartney.
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course with regard to Messrs. Glass and
Quarterman. I followed my own judgment
in the matter, as I trnst upon all occasions
to do. I therefore do not think that the
twenty-seven should be left to suffer under
the stigma of assisting Mr. Glass and Mr.
Quarterman to defy the privileges and
powers of this House. But, sir, when this
matter is settled, it will then be for the
House to consider whether we should not
proceed to legislation upon the question of
privilege-whether we should not clearly
define (so that the citizens of this country
may know them) what contempts and
breaches of privilege are, and lay down for
them, as is laid down for any other offences,
the minimum and maximum penalties.
The citizens will then be no longer walking
on what Halhtm describes as the pitfalls
and snares of an unwritten and unknown
law, but they will know when they are
likely to come into collision with the privileges of Parliament, and commit an offence
for which they may be inc~rcerated in a
common gaol. The law, defined as closely
and clearly as possible, should, I apprehend, be the sun around which every
political and social system should revolve.
But take away the law as the final court of
appeal, and substitute force in its stead,
and what will be the position of affairs in
this country? Remove the law-the centre
of any well regulated system-and, that
centre having once been removed, nothing
but disorder will prevail. Are we to have
two centres around which the political and
social systems are to revolve? Are we to
have a Supreme Court and a Legislative
Assembly each claiming to be a centre as
well as the other? If so, unless therr
spheres be well defined and pointed out,
we shall have nothing but disorder, and
perhaps worse.
Mr. DUFFY.-Sir, I rejoice to think
that the youngest member of this Houseat least the newest member-promises
to be so valuable an addition to it. He
manifestly brings a cultivated mind and
large information to our councils, and I
am not the less pleased though he has laid
down several propositions from which I
widely dissent. Sir, I conceive the time
is quite gone by to endeavour to demonstrate, either Ly argument or by examples,
that the House of Commons possesses the
power of commitment upon a warrant into
which no other court shall presume to look.
It has exercised that power more than a
thousand times, and has established it upon
a Lasis far removed from all controversy.
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I am persuaded, sir, that this Legislative
Assembly requires to possess a similar
power for its dignity and usefulness, and,
after the most careful and deliberate
reflection, I still believe that this is one of
our privileges, and that it has been improperly called in question. But, sir, it
has been called in question by the c;hief
court of law in this country, and the main,
the sole question of practical importance
which we have now to deal with is
what is fittest to be done under these
circumstances. N ow what is fittest to
be done? There are two proposals before
us-the one contained in the original
motion, the othel' in the amendmentand, as the measure I ventured to suggest
to the select committee is not represented
by either of them, I feel free to canvass
both of them without restraint. The
amendment, which must be taken as representing the opinions of the honorable and
learned member for Brighton, counsels UR
to re-arre8t the late prisoners upon a general warrant, which he knows would be
immediately declared bad, and to hol~ them,
with the assistance of the police, against
the officers of the Supreme Court. For that
strong measure the honorable and learned
member for Brighton has not been able to
cite, from all parliamentary history, one
single precedent. It is true that, in the
dark ages of constitutional history, the
House of Commons did arrest a counsel
for pleading against their privileges, and
judges for deciding against them; but what
has been the practice in modern times, since
constitutional law and responsible government have prevailed? Sir, the case which
may be said to have ruled and determined
the present practice of Parliament was decid,ed after a contest of nearly seven years.
The I-louse of Commons were thwarted
and embarrassed in a manner to outrage
all human patience. Their prisoners
not merely escaped from them, but
after they escaped from them they commenced actions against their officers, and
succeeded in the actions; they commenced
new actions, and succeeded in the new
actions; they made promises of su bmission,'
and did not maintain their suhmission.
Sir, provoked in this fashion, when the
contest had proceeded, not five weeks, but
five years, a select committee was ap·
pointed, as this House was recently pleased
to appoint. a committee, to advise the
House. The committee recommended that
the time had not even yet come to resist the
judgment of a court of law in sustainment
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of their privileges, and the House of; .any violence. What example will we set
Commons adopted· and acted upon that to this community if. we teach them so to
recommendation. It had a giant's strength, ' disregard the .law as to set· at defiance an
but it determined not to· use it like a giant~ : order of the principal. court ofthe country?
tyrannously. How was that lop.g ,contest· . This community, sir, is gathered. from
finally. terminated?; In a manner not .many countries. There are in·it foreigners
w~dely different fl.·om that which is noW' ,. not familiar· with our laws and habits.;
proposed to us. . The Hous.e of Comm.ons, there are in it many of the wilder spirits of
instead of insisting upon its .own power Europe·; yet we know it has been marked
and authority:-:upon what it believed was by a singular and most commendable
its privilege as strongly as we now believe obedience to the law. Compare the conthat our privileges have been invaded-,- dition of California and the condition '(i)f
went to the other branch of the Legislature Victoria, and at one glance. you get the
and the Sovereign, and asked them· to contrast. Are we, sir, likely to risk .this
unite in an Act of Parliament to settle a great gain? .I consider it 'one of the'most
coote13t in which it believed its authority precious of our possessions that, passing
impregnable. ,Sir, shall we lose' dig- through great trial and temptation, this
nity or character if we follow a· some- community has maintained obedience .to
what "similar' course? The honorable the law, has· maintained order, the safety
member for Sandhurst (Mr. Mackay) of property, and the safety of the person;.
seemed .to be under the impression that the Sir, let us not lightly risk this respect
Privy Council was some inferior body, to for law. Again, I ask, suppose we take
whom it would be derogatory to nt, to make the course which the amendment ad ..
any approach. Sir, the appeal that we are vis'es us to take, how will. it be regarded
asked to make is to the Sovereign of these in England and in Europe? . I know,
realms-i t is to the Queen in Council, for he has more than once told the House
whose functions are at present -exercised so, that -the honorable and learned memby the.Judicial Com:mittee of the Privy ber for Brighton considers it of little
Council. I think we shall 'not be doing importance what is thought of' us beyond
anything derogatory in going to our com- our own boundary. Sir, I differ from
mon Sovereign for guidance in this matter. that opinion. I believe personal character
I·may therefore take it for granted, as the is as important to a' community as to an,
honorable and learned member for Brighton individual; and thete is neither honour
did not produce it, that there is no prece- ; nor safety for the unhappy manor, the· undent which would justify the other course. happy nation which loses it. Let us pause
But I will not insist that that ought to be while it is still possible to pause. The
fatal, if the course commends itself to speech of the honorable member for Sandcommon sense and proper sagacity. Have hurst (Mr. Mackay) to-night, whoa little
honorable members, many of whom cheered' , while ago was for moderate measures, and
so enthusiastically the impassioned elo- now, because he thinks we are committed,
quence of the honorable and learned mem- insists upon the strong method, is a warnber for Brighton, considered where he ing to us. If we make one false step, if
proposes to lead us? Let- me assume that prejudice and passion get unloosed in the
this amendment is carried, that the prison- contest, there will be no retreat; however
ers are re-arrested, that a writ of habeas wrong .we may be, there will be no reis issued, and that the officers of the court treat. One other point before I pass from
are sent to carry it. into effect. Suppose this branch of the question. The course
they are resisted by our officers, that a proposed by the amendment dazzles some
scuffle ensues, and that one of the officers honorable members as something grand
of the Supreme Court is killed in the and heroic. I would say, sir, it seems to
execution of his .duty, we will have com- me-if one may speak plainly-a painful
mitted murder. If one of our officers is compromise and nothing more. If the
killed' in carrying out our instructions, the judges of the Supreme Court have imperson who kills him will not have com- properly crossed the line of authority, it
mitted murder, provided the writ· of the is upon them we should lay our hands,
Supreme Court be a good writ, and the not upon their messengers and bailiffs.
execution of it be with in the sphere of The language of Sir Robert Peel, quoted
powers of the court. But, sir, let me last night by the Minister of Justice, exassume that this contest between us and pressed regret that, in· entering upon a
the Supreme Court is conducted .without . contest. with a court df justice, the House
Mr. Duffy.
c
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'of Commons did not take issue with the'
judges themselves instead of with their
inferior officers. It may be said-" You
have started by,declaring that you believe
t~e privilege this- House insists upon be-'
longs ;to it, then why.appeal to a higher
, tribunal? ". But while there is any i:loubt
upon· that point; while there is 'theslightest
· probability that the decisions of the Supreme
C,ourt ~re the embodiment of the 'law, I am
prepared to obey the law.' If the decision
· of the· Privy Council be against us, then I
· shall think it an urgent duty to endeavour,
to alter the law so as to be possessed of the
pri vileges: th~t would be denied to us; but:
in any case I echo the words of Justice,
Coleridge in which :he says there is one
thing far-above the authoritY'of the Housel
of Commons, far·above the authority 'of the I
·Crown itself, and that is' the law of the'
land. ,Passing from the amendment to the'
original motion; I would, observe that' I
do no:t, support that motion 'because it
seems to me to only. 'cover part of the
gtound we ought to oc.cupy. I agree that
we ought to appeal, put w~at are we to do
in ..the interval of appealing? What 1
ventured to suggest to the committee I
will' repeat now, though it seems to me
that the honorable and learned member, for
Brighton desired to: 'cut off all chance of
-getting it adopted by- assuming that it 'Was
a proposal to'which the House' wQuld not
listen. ' I deSire, however-.;;;so that. the
House may at all events give it what
attention ,they like-to' {5tate what course
I a.dvised .the:coID:mittllle to take, a,nd what
course-. ,I think' it nighly desirable., the,
Elquse, sh=Ould·take" if.ther.e: be not' a l~gal
impediment in the way "Of ~t which cannot
be gob over. . I s~id that if we appealed to
the Privy Council,. and if 'we were prepared to abide by that ·decision-and of
course we must abide by it .whatever it
may be-the course. we took in the interval .with respect ;to our warrants could not
be .. considered a precedent, would not inllt'lence 'our' .future procedure, because it
would not be upon anything we then did
but upoD!the decision of the Privy.council
that' our future proceedings would depend.
I therefore advised that the prisoners
should be re-arl'ested upon two warrants - s general warrant and a special
warrant; ,- a ,.general warrant to continue . to assert the· authority that I
think. we· possess; a. special warrant in
ol!der.. to -bold :(sstour' .prisoners -against
the recent decision of the Supreme Court,
by'complyhigwith·that decision •. To,that'
I
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course the Attorney-General took an ex,ception in committee which he repeated
last night, and the force of which I at
once feel. He cited the 6th section of
,the Habeas Corpus Act, which declares
that a prisoner released by a writ of
habeas corpus cannot be re-imprisone'd for
the same offence, except by a court having
jurisdiction in the matter; and, ,as he and
all the lawyers on the committee, with one
exception, were of opinion that it would
be held we had not power to re-arrest, I
. felt a serious difficulty in taking that
course. However, sir, let it be remem~
bered that that 'difficulty does not apply
to our future proceedings. The honorable
and learned member for Brighton alarmed
the House as to what would become of us
while we were appealing.
Corruption
might lift its head in the lobbies, and so
forth. Well, sir, we could arrest any
offenders on a special warrant, if we would
condescend to employ a special warrant.
If we arrest them on a' special warrant we
shall not descend from the high attitude
we have assumed, because, having. sent
the question to the Queen. iiI Council to
decide, our procedure in the meantime'
ceases to be of any practical importance,
except so far as it will be effective to carry
out the' wishes of Parliament, by laying
effectual hoI<.1 on the prisoners. On
that gl'Ound, sir, I maintain that when
a new offence arises, 01', in respect of the
same offenders, if they repeat their offence
'We are perfectly free to arrest them on a
special warrant.
The honorable and
learned . member for Brighton thought
that the Attorney -General should not
condescend to employ a special warrant,
but, although I feel it due to the AttorneyGeneral to say that I think the original
warrant was It good warrant,yet, in order
to meet every posible decision of the
Supreme Court with reference to it, lIe
should have had a second warrant for
security. I would not now make any
reference to the strange imputation cast
upon the minority of twenty-nine by the.
honorable and learned member for Brighton, except on one point as respects
honorable members sitting on this side of
the House, and something remains to be
The honorable and
said ar.out that.
learned member for Brighton, when he
uttered his charge last night, directed his
heaviest and happiest artillery against
this side. It was the Opposition and not
his own friends. Well, sir, let me remind
the honorable and learned' member; for I
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am quite sure that he has forgotten it, and
that he has not looked at the division list,
that the majority of that twenty-nine were
his own supporters, and if they are influenced by such motives as are imputed
to them, then we are labouring in vain to
purify this House of its corruption; for
the twenty-nine included some of the
leading and most respected members of
the House. Among the venal twentynine would be found the names of Mr.
Fl'ancis, Mr. Mackay, Mr. Farrell, Mr.
Wilson and a dozen others, and I will add
this, that if the motion on that occasion had
a majority, that majority was obtained by
three gentlemen on this side of the House
walking across and voting for it. From
what I have said it will be seen that, as
between the two alternatives before the
House, I am going to commit the
frightful sin of voting against the amendment and in support of the original
motion, although the original motion
does not entirely satisfy my desires.
I was going to say that I would vote
against the amendment, and in favour of
the Government proposal, except that I
find with some surprise that the Government do not appear to have any fixed
opinion upon the important question before
the House. There is an eminent member
of this H9use, whom the favour of this
House has raised to his present position of
leader, a position which he has maintained
for six years. He was' told by the Postmaster-General, last night, that a leading
member of the House of Commons, Lord
John Russell, took a languid part ift
politics, because he preferred the quiet
enjoyment of office when questions of
privilege were to be discussed to a perilous
struggle for those privileges. But, sir,
when the privileges of the House of Commons were in danger or in question, Lord
John Russell and Sir Robert Peel were
not dumb or quiescent. But, sir, this de'bate ought not to have been allowed to
reach the length that it has gone without
some light and guidance having been
thrown upon the subject by the official
leader of the House. He has not done so
however; and, if he thinks that he is
performing the functions of his office in
maintaining silel1ce, I respectfully su bmit to
him that he is not performing them as they
should be performed by the acknowledged
leader of the House. The PostmasterGeneral told us ",hat left upon my mind
the impression ~hat he had directed his
remarks to the object of reading a lesson
Mr. ])uffy.
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to his distinguished leader. In point of
fact, I thought the Postmaster-General
far too practical a man to waste his
satire on one so far out of range as Lord
John Russell. I cannot believe that the
remark was intended to convey a censure
on that distinguished statesman, for I believe the honorable member meant to
convey a lesson to some statesmen much
nearer home, who are not just now prepared to risk their position by following
the honorable and learned member for
Brighton.
I hope the PostmasterGeneral has stimulated his colleagues
to take prompt, intelligible, and vigorous measures, for he declares that
he would not himself be withheld
from following his convictions on this
question. Sir, it is a gallant and magnanimous resolve, and I hope there never
will be a time in the history of this
country when there will not be many men
found who will prefer their principles to
their places. But let me remark to the
honorable member, that he will not find in
that great repertory of examples from
which he is so accustomed to seek for inspiration-the Parliamentary History of
England - an instance of' a Minister
separating himself from his colleagues, on
a vital question of this character, without
having first acquired the right to do so
by resignation of his office. It is to my
mind rather a cheap and spurious magnanimity to boast that he is not like unto
these publicans, and I think that he is
scarcely justified in. saying so, so long as
he continues to enjoy the fruits and repose
of political life, which, it seemed to me, he
intended to imply his colleagues had determined upon enjoying at any cost. I
will only add that it is my intention to
vote against the-amendment, and for the
original motion.
Mr. McCULLOCH.-The concluding
remarks of the honorable and learned
member for Dalhousie, very clearly I
think, bear out the correctness of the
report that appears in one of this morning's
papers, that that honorable and learned
member has been elected leader of the
Opposition in this House.
Mr. DUFFY. - The "Government
organ."
Mr. McCULLOCH.-Sir, I have not
addressed myself to the House upon tlJis
question, because up to this moment I haye
really seen no opportunity of making the
few remarks I intended to offer to the
House upon this subject; and I must state
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here, that I think a great cleal of the discussion which has taken place, both last
night and this night, has been quite
beside the question. I have no hesitation
in stating that the arguments used again
anel again with regard to the privileges of
the House, and the decision of the judges,
are not immediately under the consideration
of the House in the motion submitted by
my honorable colleague, the Minister of
Justice. I have no hesitation in saying
now, sir, though I regret to say it, that I
am compelled to vote against a very large
number of gentlemen who have long supported me, and with whom I have cordially worked in the legislation of this
House; but I come to the conclusion to support the recommendation of the committee,
after having given my most earnest and
. candid consideration to all the circumstances of the case, believing that, if'I were
to adopt any other course, it would be more
detrimental to the interests of the country
than almost anything I could do. I believe in the necessity for the privileges
which have been conferred upon us by the
Constitution Act. I believe in the Constitution Act. I believe in the necessity for
those privileges; and I am glad to think
there is scarcely a member of this House
but believes it is essential to the proper
carrying on of our business that we should
have protection, to enable us to deal in a
very summary manner indeed with such
persons as we have had to deal with.
Now, sir, it was stated last night that a
member of the House of Commons-LOl'd
John Russell-said thll.t if any party
intrusted with the carrying out of' the
defences of Great Britain should communicate information to the enemies of Great
Britain, it would be absolutely necessary
for the House of Commons to deal with a
party so betraying' the interests of the country, and not to wait for the regular and
ordinary forms of a court of law. I believe
that bribery is as great a crime against
the interests of the country as any other
crime that can be thought of. I say that, if
members are sent into this House by their
constituents for the purpose of legislating
according to their convictions-taking their
oath to do so-and those members betray
their trust for the sake of money given by
parties outside the House, they are committing as great a crime as can pOAsibly be
conceived, and I think that those persons'
outside the House who act the mean, base,
and disgraceful part of the' two parties
who stood at the bar, are deserving of the
VOL. VIl.-3 1\1
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most severe punishment that this House
can inflict upon them. And therefore it
is that I do not hesitate to vote for their
imprisonment, not only in this House but
within the walls of the common gaol;
because I believe their conduct was worse
than that of a large port.ion of the persons
confined within that gaol. I think aU
persons who feel well for the interests of
this country must regret that this House
has been foiled in its attempt to purge
itself by the punishment of the two members who were induced to betray the trust
of their constituents. But, sir, in what
position are we placed? We expelled
two members of this House for having
received sums of money.
Mr. LONGMORE.-No.
Mr. MoCULLOCH.-Well, we expelled
two members from the House, and I am
glad to say that the decision which was
arrived at then was, I think, unanimously
arrived at-that all sides on that occasion
came to the conclusion that those persons
were unworthy to be members of this
House; and I could only have wished that
the House had acted in the same manner
with the parties who were concerned in
the bribery. We have expelled those
members. They went to their constituents,
and their constituents have sent them back
to the House. They have returned them
as members of this House. I regret that.
any constituency should have acted the
part that these constituencies have acted,
and I question whether there are any two
other constituencies in the country that
would have acted in the same manner.
As I stated on a late occasion, while seeing
my way clear to deal with the bribers, I
would take some further action with regard to the bribed also, and say thnt
they were still unworthy to be member:,
of this House. But as there is no Wll"
of punishing those persons who act('; I
in a manner which was disreputable ill
the extreme, holding the position they
do in society, I do not believe we
ought to punish these other parties who
have been again elected by their consl ituents. With regard to the release of tIll!
two prisoners, whom the Supreme COUl't
discharged after an argument of about »a
hour's duration, although I desire to speak
respectfully of their Honours the J udgep,
I do not hesitate to say here, as I
stated formerly, and will ever maintai II
-and I believe I am supported in my
view by all thinking men in this countrythat they acted in a way in which they
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were' not ju'stified' in' acti~g; whatever 'may Act 'of. Parliament submitted, to them ?, 1.
have, been their Views on the subject~ or feel'that·the only course we hav.e to.adopt
whatev'er the decision arrived ~at. 'His' is to appeal '1;0 'the higher tribunal; and t9
Honor'the Chief J ustfce said that it was " await the -result, of that appeaL I know,
a mos't important question,' affecting' the it has been argued here, and it has been,
interests of .the Legislature of this country. press~d upon the attention of the House,
Well, ,sir, the ,learned,' judge took half by illy honorable friend the -member for
an hour to consider the decision upon Brighton, that we should re-arrest .these,
this gra"e and important question, and he two persons,and' that we' should detain
gave the decision without having written them in custody at all hazards. I ha~e
it. No~withstanding the inconvenience to endeavoured' to ask myself, in reference to
the prisoners, I thin,k His Honour would this subject-to work it out, and see what
would be the result of re-arresting them,
have'~cted a part which would have better
and, holding' them 'in' defiance of t~e Su-,
entitle~ him to credit, among' the pe,ople
of the 'country if'he had said, "I must 'preme .Court; because if we incarcerated
take time to consider this; and lwill give them now, a habeas might be moved for
thecountryawrittehjudgmentonaquestion to-morl~ow, and an order granted for their
of this enormo1l.S magpitude." We have discharge. By what means are we -to
now to ,appeal-if we do appeal~upon a detain ,them ? We can order the gaoler
mere'Ve'llbal 'statement made by His Honour not to permit them to go from the gaol;
the 'Chief ~us'tice~Now, sir, I do not and, if the: gaoler' refuses to obey us, we
pretend to give an opinion as to wl?-ether , may incarcerate him; and. we may follow
thatjudgJ?ient is right', or wrong: " I, have 'up that' step by imprisoning the' sheriff,
my, oWn opinion on the subject; I believe' : and pro~ably even the judges themselves.
myself 'that, the' judgment is wrong.' I , If the Goye'rnment has the police force at
have heard no ground::! whatever for ,that its disposal, and', calls upon it to assist in
judg'ment, but'I believe, on the 'other hand, retaining these ll1en in prison, no doubt
that, the case having been submitted to the 'they would be opposed by other forces,
Supreme Co,ul't, the judge's, were justified and what would be the result of that?
in giving theil' opinion in the judgment· Entire disorder and confusion in the
thei'delivered. Sir, I know it 'has been country, and' in all probability bloodshed.
argued here, that' from the 'posi tion in , I do not think this House is prepared to
which we, st~nd relatively to the House of adopt such a course: I certainly am not
Commons, the case ought not to have been prepar~d to do so. I admit that, not only
decided upon by the Supreme Court, but as a mem bel; of this House, but in .the
I must say that conceive th~re is diffe!-: , position I have the honour to hold" I would
ance, and' a 'considerable difference, with not take such a responsibility, and I do not
regard tq 'the position of the two bodi~s~ , believe the people of this country would
the House of Commons and the Legislative justify or approve such a course of- action.
Assembly. The 'House of Commons has At the 'sam,e time I believe that the'peo':
had 'its'pi'ivilegesgrowing up by custom. , pIe of this country desire to confer the'
We have our privileges conferred upon us,' largest possible amount of powe~ upon
no doubt, exactly in accordance with the their representatives in this' House; for,
privileges, immunities,' and pow.ers of the notwithstanding what has been said to the
House ofConhnons; but t~ley have been , contrary, I believe such power is esset:lgranted to us by Act' of Parliament. They , tial to the proper discharge of the business
have been granted to this colony by Act of the L~gislature. But, whilst I think so,,
of ~aJ;'l'iainent; ~nd I apprehend that the , I am quite sur'e that the people of this
judges '~ere are perfectly entitled to 'be country would not for one moment consent
called, upon, to give their judgment upon to the introduction of .~ state of things
any case b~ought before them upon any which would lower the respect due to the
law, ' I liold that to be the difference judiciary of the country. Now, sir, I bebetween the case of the House 'of Com- lieve the whole question under the considmons 'and 'the c,ase of this Legishitlve eration of the House, and the question to
ASS~lIi1ily'. Now, sir, the question 'comes
which the debate'should have been limited,
to tliis, i'n what :wayare we best able to is whether' we' are prepared to wait for
secul'e~I!-d '~o . ~.aiI?-tain the priVileges of ten, twelve~ or; eighteen months, or even
wh ieh' we 'believ'e 'ou rsel ves to be possessed, longer if necess,ary, for an answer; ~in 'Ol~er ,
1\10' th~e th~' 'judges are quite to get afina.l and definite decisi()~' as to'
holding
justified iIi g'i'virig' a' judgment upon an what our powerS and privileges are, 01'
N1·. McCuUocl~.
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whether we shall introduce a system which
would bring about' entire disorder in the
state of affairs in this country.
.
Mr. LONGMORE.-Nonsense.
Mr. McCULLOCH.-The honorable
member says" nonsense," but I should like
him or any other honorable member to
explain wh,at can arise out of the adoption
of the amendment but that which 1 have
suggested. If we are to employ force, there
must be confusion-there "must be an entire disregard of the laws of the countryand therefore it is'l say that we shall, in
the long run, more thoroughly secure the
respect of the people and the privileges of
the House by appealing than we shall by
the adoption of the other course. Sir, 1
have no hesitation in saying here that such
a state of m~tters may be brought about as
would entirely do away with the privileges
of the House, and make such an alteration
in its aftatrs as honorable members do not
desire to' see. Therefore, whilst 1 will do
aU 1 possibly can to maintain the privileges
of this House, 1 will only do so so long as.
1 can do it consistently with obedience to
the laws, and with an earnest desire to
avoid anything which may lower us
in the eyes of 'people at a distance, and,
what 1 consider to be of still more consequence, lower us in our own estimation.
Mr. LANGTON.-Sir, the House is
indebt.ed to' the honorable arid learned
member for Dalhousie for having induced
the leader of the House to favour us with
his views on the question before us; and
1 feel· myself, with no small satisfaction, in
the singular position of being able to follow
the ho~ofl),ble member with all my heart.
The question raised by the original motion
and the amendment may be divided' into
two or three parts. We have first of aU
the statement of the circumstances under
which the present discussion and the difficulties which led to it nrose, and then we
have the proposal for the remedies to be
adopted. The discussion which has taken
place upon the question before the House
has, I believe, exhausted nearly the whole
of the facts and arguments in relation to
it. It does, however, appear to me that
there is one point that has scarcely been
touched upon by the honorable members
who have spoken before me. It has not,
1 think, been attempted to define clearly
the distinction between the powers claimed
for this House in regard to the form of its
warrant, and the powers which the
House of Commons undoubtedly possesses.
The honorable and learned member for
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Brighton says that, when a special authority is conferred by Statute, there
must be disclosed on the face of the
warrant . sufficient to enable the court
construing it to .determine whether it is
or is not in excess of the authority so
conferred. But I do not know whether
that is the precise principle which applies
to such, a case as this. It seems to me
that the principle here is the principle of
limitation. It is not so much whether the
House can exercise its powers at common
law as whether those powers are limited
or not-in other words, are the powers of
the House limited by the Constitution Act,
which gives power to the Legislature to
define its privileges? There can be
no doubt, I think, that, where the
authority is limited, a special warrant, or
a warrant with distinct averments on the
face of it, is the only proper document
to employ, and the question is simply
whether the powers of this House are so
There can be no question, I
limited.
think, that the superior courts in England
. did adopt the form of warrant which was
successf1:l11y employed on a former occasion
by this House.
The honorable and
learned member for Brighton has referred
to one case in which the Lord Chancellor
had conferred upon him a limited jurisdiction. The facts ought to have been set
out; but, as they were not set out, the
order was set aside by the Court of
. Queen's Bench, and so was laid down the
principle upon whic.h I am insisting.
Now, sir, the honorable and learned member for Brighton has laid marked stress
on the word "special." It is used by
Baron Parke; and when the honorable and
learned member challenges us to produce
an instance in which, a generaL statutory
power having been conferred, it was declared necessary that such power should
have been set out, 1 produce the case in
which Baron Parke laid down that principle. But he was not aware of the
general statutory power; and the House
of Commons affirmed the principle which
had been laid down by that learned
judge, and on the last occasion when
the Serjeant-at-Arms of the House of
Commons' appeared in court the course
contended for was followed. If honorable
members will turn to May, they will find'
that that was what happened in the case
of Lyons v. Russell-they will find that
the warrant in that case was of the form I
refer to, and that it set out on the face of
it the circumstances 'under which the man
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was committed. Lyons had grossly prevaricated and otherwise misbehaved himself,
and was for those offences committed to
the custody 'of the Serjeant-at-Arms for
contempt. That is the very last case of
the kind that is reported, and it appears,
therefore, that even the highest court of
law in the realm-the Court of' Chancery
-acts upon the principle that the judges
of the Supreme Court have laid down in
their decision here. But it does not appear
to me to be necessary for us to attempt to
settle for ourselves whether the judges are
right or wrong on this occasion. We, I
think, have merely to deal with the fact
that we have received such a decision from
a court which is confessedly competent to
give that decision-that when any subject
comes before any court and says that he
is in custody, that court is bound to deal
with such· an announcement, and to give a
decision upon it; so that, so far as what
has been said about the judges of the
Supreme Court being amenable to censure
for what they have done, the statement is
altogether un warranted, because they dare
not. shrink from the responsibility which
its special function of deciding upon the
case of any subject of Her Majesty who
may appeal to the court imposes upon
them. I concur in the view taken by the
honorable and learned member for St.
Kilda when he said that, so far from the
judges being censurable for the course
they had taken, this House ought to be
grateful to them for doing it. The honorable and learned membel' for Brighton has
said that it was the intention of the
framers of the Constitution Act., and also
of the framers of the Act defining our
privileges, to create for this House, in
doing so, as nearly as possible a counterpart of the position of the House of Commons. I do not think that anyone can
quarrel with that statement; in fact it
appears to me that the positions are as
nearly as it is possible to make them
counterparts. But then it must be remembered that there are certain privileges
and powers conveyed to the House of
Commons which cannot possibly be extended to this country. One of those
powers is that which has been referred
to in an earlier portion of this debatethe power of impeachment. And I may
mention another power which cannot
be conferred on us. The Speaker of the
House of Commons is the first commoner
of the realm, and is entitled to take precedence next the peers. N ow I apgrehend
..lir.
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that the Speaker of this House would
not, under any circumstances, advance his
right to the same position of dignity. For
these reasons I maintain that it must be obviously impossible that all the powers and
privileges of the House of Commons can be
conferred upon another body, however
similar in its character, at a distant part of
Her Majesty's dominions. Again, in the
House of Commons is a part of the High
Court of Parliament; and it appears to
me that the vital portion of this question
is, whether that power which we now seek
to possess does not attach to the House of
Commons simply because it is a part of
the High Court of Parliament.
The
honorable and learned member for Brighton
has said that, if under this Act all these
privileges, immunities, and powers were
not conferred, the powers of the Supreme
Court were limited, and that the Supreme
Court could not issue a warrant without the
validity of that warrant being liable to be
called in question. But, sir, I submit
that the distinction between the two cases
is very marked; for, if honorable members
will look totheAct, they will see that it says
distinctly that the Supreme Court shall be
a court of record, exercising all the powers
of the courts of Westminster, without
any limitation whatsoever. It is, therefore,
apparent that the distinction between these
two cases lies in this: that the powers of
the Courts of Westminster have been transferred tO'the Supreme Court without any
limit, whilst the powers of the House of
Commons have been transferred to the
Legislative Assembly with the limit of
those powers which cannot be transferred.
We have only taken those privileges, immunities, and powers which it was possible
to transfer. In the position in which we
now find ourselves placed, the purpose of
the House having been frustrated-the
two persons whom the House has declared
to be guilty of an offence having been
released from custody-we have presented
to us two remedies-one remedy suggested by the law and the other remedy
suggested by force.
The former remedy, as it has been put forward so
clearly, must, I think, commend itself to
the judgment of every member of this
House, for it appears to me that we who
make laws should take care not to set the
eXfl,mple of putting those laws at defiance.
In adopting the course which is recommended we shall be following the latest
and most successful of the remedies
adopted by the House of Commons, in
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order to assert and maintain its privileges.
Honorable members will recollect all the
circumstances of the case of Stockdale v.
Hansard. One of the officers of the
House was, in that case, committed to gaol
n~peatedly; but the House of Commons
were not satisfied with the result, and it
did not raise the character of the House
of Commons in the estimation of the people
of England, when~ after pursuing this
course for some years, they admitted that
they did not possess the powers that they
claimed. The ppinion of Sir Robert Peel
has beeu cited in the report of the committee, and it is said that that opinion is
strongly in favour of the course which the
honorable and learned member for
Brighton advises the House to adopt in
reference to this question; but I will read
to honorable members an extract from an
article on Lord Kingsdown's Recollections
of the Bar, which appears in a late number
of the Edinburgh Review, and which, I
think, must force the mind to a contrary
conclusion. Lord Kingsdown, formerly
Mr. Pemberton Leigh, was a distinguished
member of the eq uity bar, as well as a
distinguished ornament of the House of
Commons, and he tells you what Sir
Robert Peel's opinions really were. The
extract is this : " One night, when I hlltd sat down after speaking rather strongly on the subject, Peel said to
me, ' Pemberton, I do not complain of you at all
for the course you are taking. You stated your
views at the beginning; but I do complain
grieviously of my late law officers, who never
told me that we were going too far till it was
too late for the House to retrace its steps without
disgrace.' "

Now it may appear strange that the
suggestion that we should set the example
of violating the law should proceed from
the honorable and learned member for
Brighton, even when it was for the purpose of asserting what he termed the fundamentallaw of the colony. Mr. Hallam,
one of the best known and fairest of historians, in his History, when speaking of
the privileges of Parliament, says"Amongst the most zealous asserters of unmeasured privilege are generally found many
not celebrated for any peculiar sympathy with
the laws, the Crown, and the constitution."

And we see the wisdom of this remark
illustrated by the conduct of the honorable
and learned member for Brightou on this
occasion; for in order to do what he recommenus we have to set the Constitution
Act and the laws of the land generally
at defiance. Then, sir, how are we to
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proceed in this matter? The honorable
and learned member for Brighton has
said that the solution of the difficulty
would be very simple, and that we need
not apprehend any very serious consequences from the action of the Supreme
Court and its six men in buckram, with
our thirty legions to support us in upholding our act. Sir, I hope these legions
wilt not be mustered for any such unholy
purpose; but, if they are, doubtless the
Brighton volunteers-for the safety of
whose land-cert.ificates the honorable and
learned member who represents that
gallant body has displayed so much
anxiety-will be conspicuously in the van.
Sir, if the honorable and learned member
felt that his arguments were sound, and
his cause a just one, he could very welt
afford to allow the question to be determined by the or,dinary judicial tribunals of
the laud; but he rejects the proposition,
and invites us to have recourse to the old
principle,
" The good old rule, the simple plan,
That he may take who has the power,
And he may keep who can."

Surely, sir, it is far better that we should
suffer some slight temporary inconvenience,
and be checked in ,the course that we may
desire now to pursue, than that we should
permit ourselves to set an example of lawlessness anu violence, not only to this
country, bu t one which may be followed
by the whole colonial world. The honorable and learned member for St. Kilda
failed to address himself to the consideration of a branch of the question ·that, in
my judgment, must have been pr~sent to·
his mind, namely, why should we re-arrest
these two persons who have been declared
to be guilty of contempt when a writ of
habeas may be issued to our highest tribunal? Was the offence committed one that
deserved the punishment that was awarded?
Bnt we have now to deal with circumstances that have fres·hly arisen, and we are
not directly dealing with these persons. We
are engaged in determining the privileges
of this House in regard to the commitment
of them, and in determining also whether
those privileges can be judged of by the
courts of the colony. If the honorable and
learned member for Brighton could have
screwed his "courage to the sticking
point," and have carried the revolutionary
principle that he advocated with such
dangerous felicity-not only that these two
offenders should be re-arrested, but that
the judges of the land sho"14 be ordered

834

Privilege Report•.

[ASSEMBLY.]

Second Night's Debate.

into the custody of the Serjeant-at-Arms, may belong to this House would be parted
-what would have followed? But' al- with if a special warrant were resorted to.
though the honorable and learned member The dispute is really nothing more than a
ueclaims that we should resort, if necessary, dispute about words on a piece of paper.
to violence in the vindication of our rights, It can be of no value to us, unless it be
he is I;levertheless not unwilling that we contended that we may' claim for this
should appeal for an ultimate decision. House the privilege of violating the ConSir, how utterly inconsistent is this willing- stitution Statute. Originally the members
ness ? If we appeal we recognise the . of the House of Commons were protected
right of the legal tribunals of the couhtry ~ from the service of processes upon them~o determine questions of this kind. If'a
to serve a Member of Parliament with a
person be brought before the police court, writ during the sittings of the House, or
and is convicted of an offence-and, as he even during the vacation, was held ,to be
might allege, unjustly convicted-he would a breach of privilege; but the House of
not be able to commit another offence in Commons .has at Olle time and another
the interval, for the decision of the tribu- divested itself of these privileges. ' ,But
nal which convicted him would be binding suppose the House desired to protect one
until it was reversed by the decisiori of a of its members under such circumstances,
higher tribunal. I do not understand the ar- I say the form of warrant would be absurd;
guments of the honorable and learned mem- and, so long as this House desires to use
ber for Brighton, and of the Postmaster- only those privileges which pertained to
General, that an appeal to the Judicial Com- it in l855, the special warrant will enable
mittee of the Privy Council is justifiable if it to use and exercise all its privileges just
the Supreme Court of this colony has no as fully and completely as in the cases
right to decide the question. Why should of Mr. Dill and Mr. George. I say,
we recognise one tribunal if we decline to then, we should manifest no jealousy
recognise the other? .The Supreme Court whatever of the proper and legitimate
is a part of the legal machinery of the em- decision-I do not call it interferencepire, and if we admit that there is inherent of the Supreme Court in this matter. . It
in it the power authoritatively to interpret may be galling to members of a popular
the statutes, why should we not recog- Chamber to find that there is an authority
nise that portion of it which is within in the colony by which their will may'be
the colony as well as that portion- of it thwarted; but checks 'of this kind' are
which is outside it? Sir, whilst the honor- always in the interest of the general body
able and learned member for Brighton' of the community. In speaking once upon
admits that he is willing to appeal, he asks the Habeas Corpus Act, Mr. Burke saidwhat position the House will be placed in
"All the ancient, honest, juridical principles
if the decision be an adverse one. I and institutions of England are so many clogs to
admit that, if such were the case, the' posi- check and retard the headlong course or violence
tion would be a most humiliating one, if and oppression. They were invented· for this
the proposition of the honorable and learned one good purpose-that what was not just should
member were carried out. The House not be convenient."
would be placed in th,e same position as it So long as this House desires to do
had been in since the time when the Dill only what is just-so long as it desires
v. Murphy case was decided, where to exercise only those privileges to which
the special warrant was held good; and it is justly entitled-a special warrant will
I ,contend that nothing has transpired secure its ends, and will preserve to it all
since to justify the conclusion that the its privileges. It is because I am not discircumstances will be in any· appreciable posed to be a party to enable this House,
degree different from what they now are, or any body or person, to do that which
and therefore the House has nothing what- may not be just, but which may be conever to fear from that. If it is to be venient, that I shall give my vote on this
'bound by law at all, it cannot choo,se but ,occasion for 'law, and against violence.
Mr. LONGMORE. -1 think this subhe bound by the decision of the Judicial
Committee. Sir, before I sit down, I will ject has been discussed in all its stages.
ask the House to consider for what the I regret to find honorable gentlemen on the
honorable and learned member for Brighton Opposition side treat:ing this House as if
is really contending. He has not at- it was going to defy the law. I think that,
tempted to show that one jot of, the if we were to negative the committee's
privileges, immunities, and powers that report, and adopt what the' honorable
Mr. Langton., '

Privilege Report.

[MAY 20.J

Second Nig Itt's Debate.

835

and Jearned member for Brighton sug- us if we were to confer ~jth ,any other body as
what our privileges are. I do not think that
gested last night, we would be carry- to
even if a decision of the Privy Council w('re
ing out the vie,,:s, or 'Yl~at ought to be the given on the points of difference, that that deviews, ~f the highest ~ourt in Victoria. cision would be binding" at all events on future
,
As for lawlessness, I think those who Parliaments."
attep1pt~9' send the privileges of this
The honorable gentleman spok~ fo~ some
Hou'se :to another place to be discussed time in the same str;1in, and "conoluCled by
are the persons who are open to that moving a resolution declaring- ' ..
c4arge. . For, three or four years the
,e That, while the :Asse~bly desire that -the
Chief Secretary was regarded as the . differences between the Houses should be deteras speediiy as possible, they are of opinion
guardian of the privileges of ,this House; mined
that it is inexpedient under any circumstances
lLud the course which he then took, for the that such differences should be referred, as propurpose of protecting those privileges' posed by the Legislative Council, to the Judicial
from outsi~e interference, I W!lS ~requently Committee of the Privy Council."
very glad to follow. But the honorable The SupreIpe Court now steps .in, and ~e
gentleman, to-night, stands up arid states , ChiefSe~retary is quite' ,willin,g to refer
that. hEr-is 1;1.ot preparecl to go against these things to t~e Priry,.cou.ncil., 'B,ut
the jUdg~8,., no( against any procedure of does the'.honorable geIl;tleman, know' what
law, ill: the protection of those privileges.
may happen in the meantime ? , The. men
Mr. -McCULLOCH.-Not by force.
~ho were t~ken in c~arge ,by· the prderof
Mr. LONGMORE.-Did the honorable the House will go free. , They will be
able to continue ·the exercise of their
member always have those opinions?
Mi'. McCULLOCH.-Yes.
corrupt influences. 'rh,e h:onorable genMr. LON.GMORE. - Distinctiy ·'not. tleman ,knows that.. He also knows
The honorable gentleman was prepared at that SOO1e twelve or' fourteen promisone time to 'carry his views to a 'very. sory notes were stated to be, .in ;the
proper issue. tsay that gentleman 'who: ,pos~ession , or. s9mebody" but, ,'Ye ~ould
stands up here and says he is prepared to' ney-er tell where, they were. ".And yet
defend the privileges of the House, if he these persons are to be ljberated, .and
is not prepared to defend them to their allowed ·to prosecute their, nefarious. pracultimate issue, whatever that may be,· is a tiqes. The other day, the Chief Sechypocrite. I fear r should be justified in retary.asked how ·the ,Land Bi~ co~ld
applyir;t,g this to the Chief Se,cretary; but ,be carried if thes~ ,men wer.e not put
I wtln't do 'so. .The honorable gentleman in prison. But now they are, liberated
now says that, although we have these lin defiance of the ,House, and the
privileges, it· is oUI; duty' to go .to the ,honorable - gentleman intimates that,; to
highest court of the' realm'to assert our : protect t1;l.e privileges of the ,House,
privileges as against the Supreme' Court. he will allow the matter. to stand over. for
But when it was popular· for the honorable eightee~ months or two years.: The
g'entleman to meet the Legislative Council Attorney-General assists him in it. That
, face to face, he did not use such words. honorable. and learned gentleman' has a
He used language the very ,opposite.. The happy knack of coming ,up courag~ously
,to every ob-ject ,which he, attacks, and
honorable member then said"There is' no doubt whatever that we hold running away like- a beaten dog at. the
precisely the same position as to privileges as 'last. That position he has always octhe flouse of COJIlmons, and we should not -ex- cupied in this House; ,and, as far as I, can
pect the lJous,e of Commons to be asked to filfer judge, always will occ~py. The h~norable
allY question as to its privileges to any other
body, and abide by the decision of that body. meJIlber for Wilst ;Melbourne (Mr. LangTo apply to the Privy Council.would be'to give ton) asked, if we did not, recognise the
UP. to' a· great extent, our ·privileges ,'and olJr
authority of the Supreme Court in this
"jews of the rights we possess."
,
colony, why go to tl;te Privy CQuncil? I
That was the Chief Secretary's opinion a say that is the natural sequence. . 1 say
that -we ought not to go outside this House
few years ago. '
Mr. CASEY.-Thai was as to legisla- '-we ought not to go to the Privy
tionl'
,
,
.
Council-to assert our privileges. ,As to
Mr..LONGMORE.-It was hi reference the fear of a despotism ari~ing ·out of :a
to the privileges of this Hciuse~ The repres~ntative chamber haying this po:wer,
I' say it is p~rfect nonsens~.W,e are
hononible gentleman stated further~ ,
'" I do not believe we have the rig~t; and tbat continually responsible to ,the. electors of
we should be betra.ying. the ',trqBtcomIIli~ed ~o the -land. The supreJl!.e powe.r must rest

a

836

Privilege Report.

[ASSEMBLY.]

somewhere, and I contend it is better that
it should rest with the people than with any
irresponsible body. This appeal to the
Privy Council is merely a shirking. of the
whole question-a throwing it over for a
lengthened period. All interest in the
affair will be gone before the judgment of
the Privy Council arrives, ana, when it
does arrive, we shall look upon it as a
piece of waste paper. I regret to see the
head of the Government and the Crown
law officers going in, heart and soul, with
the Opposition on this occasion. I regret
to see this for many reasons. One is that,
during the last session, every measure that
was carried by the Government was carried
by the help of the Opposition as against
those who had sat and supported the Government through thick and thin. It is not
very long since the Chief Secretary would
have stood up for the privileges of the House.
We have heard a great deal of bloodshed
and disorganization. But when the House
of Commons resisted the judges of England, as it did a1most times without
number, in the assertion of its privileges,
there never was such a thing as bloodshed
or disorganization. All this cry about
bloodshed and disorganization is a bugbear
raised for the purpose of allowing the
Chief Secretary to retreat from the position which he ought to occupy-which,
for three or four years, he did occupynamely, the position of champion of the
privileges of this House. I am sick at heart
to see the privileges which we have been
battling for during the last three or four
years, agai~st a wealthy and unscrupulous
class, handed over to-night by the traitors
on the Treasury benches.
Mr. WHITEMAN.-I do not desire to
prolong the debate. I merely wish to
make it patent to the House how differently a subject may be viewed by two
honorable members. I was inclined to
say, when the Chief Secretary_ sat down"Almost thou persuadest me to be a
McCullochite." I never listened to a
speech of the honorable gentleman with
more pleasure than I listened to his speech
to-night; and I may add that the spectacles through which the honorable gentleman who has just sat down views the
conduct of the Chief Secretary, and those
through which I view it, are of an entirely
different colour.
The House divided on the question that
the last paragraph of the original motion
proposed to be omitted-with a view to
the insertion of the .words contaiI),ed in
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Mr. Berry's amendment-stand part of the
questionAyes
42
Noes
15
Majority against the} 27
amendment ...
AYES.

Mr. Aspinall,
" Bayles,
" Casey,
" Cohen,
" Davies,
" Duffy,
" Fellows,
" Francis,
" Grant,
" Hanna,
" Harbison,
" Harcourt,
" Humfl'ray,
" Kerferd,
" Kernot,
" King,
" Kitto,
" Langton,
" Lobb,
" Macartney,
_ " MacBain,
" McDonnell,

Mr. Macgregor,
Capt. Mac Mahon,
Mr. McCulloch,
" McKenna,
" McLellan,
" Miller,
" Reeves,
" Riddell,
" Russell,
" G. Paton Smith,
" F. L. Smyth,
" Stutt,
" Sullivan,
" ThOl;uas,
" Walsh,
" Watkins,
." Whiteman,
" Witt.
Tellers.
Mr. Connor,
" Wilson.
NOES.

Mr. Berry,
" Blair,
" Bourke,
" Burtt,
" Byrne,
" Carr,
" Crews,
" Cunningham,
" Everard,

Mr. Farrell,
" Higinbotham,
" McCaw,
" Richardson.
Tellers.
Mr. Longmore,
" G. V. Smith.

Mr. BYRNE.-I beg to move that all
the words after" That" be st.ruck out.
The SPEAKER.-The honorable member cannot move any amendment affecting
the words which the House has decided
shall stand part of the question. The
only amendment which the honorable
member can move is one to add words.
Mr. BYRNE.-I will move that this
House make no assertion of its privileges
until the country has an opportunity of
sending into it members who will respect
those privileges.
Mr. FELLOWS.-I submit that this
amendment is out of order, because the
resolution now before the chair asserts the
privileges of the House.
Mr. HIGINBOTHAM.-The honorable member .is in order in speaking to
the resolution, and that, I think, is all
that he desires to do.
The SPEAKER. - The honorable
member can speak to the resolution, but
he cannot move an amendment inconsistent with that resolutio~,
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Mr. BYRNE.-I will content myself
with speaking to the resolution. I have
listened carefully to the debate to-night,
and the bugbear which has been raised
reminds me only of the stories which are
sometimes told to terrify children. It is
not denied, either inside or outside the
House, that we have certain privileges.
Those privileges, I say, we ought to hold
dear. Those privileges formed the ques·
tion upon which the two last general
elections turned. Since I have been a
member of this House I have regarded
those privileges with something like pride
-as an unspotted gem which it is my
duty to return to my constituents in the
same untarnished manner that I received
it. I feel that, at the present time, our
privileges are invaded. I desire to express my opinion on that head, without
being supposed to speak disrespectfully of
the judges., I go the length of saying
that, when the judges are asked to decide a
question of law, they are bound to do so.
I know the time that some questionsquestions of a comparatively trifling
character, like that relating to a piece of
land in Wellington-parade-occupy the
attention of the judges; cases which
take days to argue, and perhaps weeks, if
not months, to consider. I have had to
feel, in the course of my life, the smarts
of "the law's delay;" but I never had
experience of the haste that can be made
at times, until the recent decision of the
Supreme Court in reference to the power
of this House to commit for contempt.
I don't know another case to equal it.
Here was a most important case, not
only affecting the whole country at the
present time, but likely to affect it for
a long time to come, brought on at the
shortest notice, and on what is ordinarily
supposed a dies non. You, Mr. Speaker,
had the notice of it served upon you
only the same morning. The case is
hurried over, judgment is delivered, and
the parties imprisoned by this House are
free-and all in an hour or two. Now,
I ask, is there a single human being who
believes that this would have been done
if the parties concerned had been poor
men? I believe it would not. We have
heard to night warnings against a collision
with the judges. I don't believe that
anything of the kind is to be apprehended.
I say that if this House is the superior
power, and that if, in the exercise of its
functions, it is thwarted or crossed by
another and inferior power, it is not we
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who should humble ourselves and appeal
home. Weare told forsooth that, if the
law were set in motion for the purpose of
carrying out the judgment of the House,
the officer acting in the matter would be
liable to a fine of £500. But what is
£500 or £5,000 to this country when a
question of the privileges and powers of
this House are involved? If we have
done a wrong to the parties whom we
committed to gaol, I should be for giving
them compensation-for giving sweeping
damages as against this House. But it is
not our business to move in the matter.
By doing that, we place ourselves in a
In the course of this
false position.
dehate we have heard speeches from
several legal gentlemen, which speeches
are as different from a plain straightforward statement, as. the old system of
conveyancing is from the present simple
process of transferring real propflrty.
They only verify the belief which I
expressed when the committee was appointed that, with so many lawyers upon
it, the labours of the committee would be
without useful result. The report and the
resolutions founded upon it are, in fact,
nothing but a mere shelving of the matter.
My idea, in proposing the omission of all
the words after "That" was that we
should have nothing more to do with
it. I hope the other gentlemen whose
names are mentioned in the Complaint
Committee's report will never be called
to the bar of the House. I hope the
House will not be occupied any further
with so contemptible a farce as that which
has been enacted during the last month.
The mountain has been in labour, and has
brought forth only a mouse. I think we
had better now address ourselves to
practical legislation.' If we do that, we
may do some good.
Mr. BLAIR.-Mr. Speaker, in addressing myself to the resolution before the
chair, I shall put to the Minister of Justice
two practical questions, which I hope will ,
have the effect of eliciting from him a
little practical information, without which
certainly this House ought not to proceed
with any other business than that now
But I must preface those
before it.
questions with a few remarks. Although
I find myself in a small minority, I accept
without question, and in the best possihle
spirit, the defeat that I and those who are
acting with me have this night sustained.
I accept it for precisely the same reason
that induced me to keep silence during the
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whole debate-namely, that I felt myself
incompetent to speak to the resolution.
The matter involved in the resolution ,was
purely a matter of constitutional' law and
technical parliarilimtary practice; and as
lam not a constitutional lawyer, nor a
person so well versed in fine technicalities
relating to the usages of Parliament, nor
so well posted up in the philosophy and
history of the powers possessed by Parliaiuent, as toot I, could stand hete and
presume to speak on' these high topics, I
was silent. But I was not the less an
attentiVle listener' to 'the arguments on
both sides; 'and I must, say' that I 'feel
there was far more of sound constitutional
. argument, and far more'of manly, straight~
forward, and English :s}?eaking in the
admirable address of the honorable and
learned member for Brighton, 'last night,
than in all the other speeches which ha;ve'
been delivered On this resolution. There
are moments in the history 'of- political
representative assemblies' iwhen a 'few
. moment~ p~~se is' valuable, just, to take
the behhngs,so to 'spea~, 'of the vessel of
the State, to ascer'taiIi. its latitude and longitude' politically, and to give a forecasting
glanc& into the future, with a view to
adopt a mode of action which prudence and
sound policy may dictate. As I read the
committee's report, and re-read it, and
almost'committed ittomemoty, J could
not help -being struck with the 'conviction
that it is about the tnost'~ignal and extraordihary instance of what may b'e called a
non sequitur, in ':the shape 'of, a public
paper, that ever I perused in my life.
·What do we find? Here is a report
which is marked by admirable clearness,
great ability, technical skill, and large
knowledge, embracing no less than eight
distinct propositions, very lucidly set forth,
and, as it seems to me, unanswerably sustained by argument and precedent. Then
comes the 9th proposition. The three
first lines of that 9th proposition are certainly the clear logical outcome of the
preceding eight propositions; and then,
all of a sudden, the whole case falls away.
To use a. fa;miliar illustration, you take
nine successive steps. Instinct would tell
,you'that the next is the 10th. But the
report says-" Not so; ten is not necess,trily th~ ne-xt in t~e series after nine; we
should not p~esume to affirm any such
l'ash propos~tion ; on the contrary we shou.ld·
send to an ~nknown tribunal, sixteen
th.ousan~ miles away, to resolve for us the
mIghty problem whether ten in the 'series,
Mr. Blair.
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. does not naiurally and· logimilly follow
'nine." It seems to me that this is .a,clear
case of logical; legal, arid' parliam~ntary
break-down: I acquiesced in it on - the
'sound rule that the House, 'as a whole, is
wiser than 'any man 'in' it. Some clever
fellow said· that of the House of· Commons; I think it is true of such an
Assembly as this ; and~ therefore"I do not
'presume question the decision to which
·the· House has come. Bdt then a whole
series: of new considerations' come into
view; considerations of a kind that all the
concentrated skill, and legal . ability of
Temple-coui't~ in its utmos,t :force, could
not, if it tried its best, set-aside- or in'the
! 'slightest degree weaken. ::After much
labour, after infinite travail, after almost
. an agony of ,trial, and effort, after plring'iug the col tin)" ,for' weeks in succession
into a profouird agitation~an 'agi~ation
'which came home'. to the heart alid -conscie'nce of' every·tnan in: this :.Assem'bly,
'whirch set 'the tongues of.the whole -populatio~ w~~gi~g, whic~ .set; 'as' rh~e Deen
' credIbly Informed, miDlsters~of the' gospel,
in their"pulpits' on the Sabbath day, very
earnestly appealing"to their congregations
-after, the appointment of a committee
which laboured a~no committee e'V81"appointed before has laboured; after setting
not alone the country but' the whole world
in motion, or' at all events'ili discussion,
with the report' of this stupendous bribery
case; "after setting 'ou.'rsEilves to' ~give
'practical effe'Ct to the report of that committee; after sheeting home to 'the '1?tibers
and the bribed' the charges which:led to
the inquiry; and, after infiictingsignal
punishment upon these greafState d~lin
quents, we gave a' sigh of relief and
thought we had done with the matter.
But we had not done with it. I stood
aside for some weeks, and, watching carefully the progress of events, I witnessed
the develepment of as strange.aphenomenon as can be found recorded in English
history. From the very moment that the
attempt to purge this Assembly of bribery
and Corruption was 'initiated-from the
very moment tha;t you first set yourselves,
as well became you, to clear YOnI;' reputatio1i before the world of,'the 'foulest and
darkest stain that could be affiied
it~a
con ute! movement was set,on fO,ot, by every
engine that money could purchase ·~nd
pervert~d ingen~ity.. could ,s~ggest, 81).d, by
every means and· agency that - unBcrnpulollsness, th~rough:recklessne8s, "and
want of principle could· devise" with
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this net result staring us in the face that 2;600 -electors of Ballarat have taken
-as stated by the honorable and learned of the matter.' I should like to know once
member for Brighton last hight- for all whether bribery is to be looked
that the House finds itself now de- upon as infamous or as honorable?' What
feated in' every single step it has ,taken. 'did the honorable member for Portland tell
By the division taken to-:night, you find his constituents? He told them that the
that your effort to purge the Assembly of action of the House, in respect of the
bribery and corruption, to clear the reputa- ~charges of bribery and corruption, in ~is
tion of the country, to Bust,ain its credit, case, arose out of a conspiracy against
to regain our fast declining honour in the him. Is it true that the expulsion of Mr.
eyes of the world, goes for absolutely J. S. Butters on proved charges; or what
nothing. Your vote to-night, rightly read were held to be proved charges, of bribery
(read by the rough and ready logic of men and corruption, was the result of a vile
of the world), just amounts to this-that, 'conspiracy in which we all were sharers?
you -have voted away all you have done If it be so~ I am at a loss to understann
into complete nothingness. You have the' constitutional force of the vote which
voted it to' be nothing more than "a' has been ,taken to-night. "'Once more I
mockery; a delusion, and a snare." Now desire to direct the attention of honorable
see what retribution has come upon you.' members to this point. The verdict arrived
You have expelled two members by a vote, at, both at Ballarat West and at Portwhich in parliamentary: language is called land, was this-that, although it was true
unanimous, for the highest crime known and undeniable that Mr. C. E. Jones and
to a' Legislative Assembly. You' have: Mr. ,J. 'S. Butters had been found guilty
done'that deliberately and emphatically; of bribery and' corruption~', and had
and yet you have not punished them, but been expelled .froin the Assembly on
you have given them the means of a,' th"at ground, nevertheless they were no
triumph at your expense. And this most, worse than others, that they were a
astonishing, this unprecedented circum- . fail' sample, that the general 'character
stance actually occurred within my of honorable members was 'mirrored
'own hearing. A few days afterwards one in the character of those two me'n, and
of the members'expelled from this House that it was scandalously unfair and a most
by a unanimous vote, oni proved charges rq.onstrous inj ustice to single them C!ut as
of bribery and corruption, stood up in a 'scapegoats to bear the sins 'of an A'-ssembly
large and influential constituency-and an sinning in an equal degree. The' conintelligent constituency too-before an stituencies of Ballarat West and Portland
audience numbering at least 3,000 men, ,sent hack the t'wo members expelled': by
and began to address them with this the, unanimous vote of this House' on
statement-" I have the honour to stand charges of bribery and corruption. The
before you as 'an expelled member of the verdicts of those constituencies not only
Legislative Assembly." ,That statement imply, but are meant to be, and are, em'was received with ringing and reiterated ,phatic censures upon this House for
cheers. I hope I am 'speaking to gentle- punishing bribery and corruption. - Will
men who feel some slight seriousness with the House tacitly accept those censures ?
respect to this circumstance. I look round If not, then some action, the character of
upon mY' fellow members, and I ask-Do which I do not know-the quarter from
you acquiesce in that statement? Would which'it should come I cannot surmiseyou have received it with ringing and re- must be taJren. The gentlemen who sit
iterated cheers? Has it come to this-that on the Treasury bench have the repuour vote of expulsion shall be paraded as an tation, the credit, and the honour of this
honour,' and that to remain in the House House and of the country in their charge.
is the only inevitable disgrace that can be Will they admit it, or will they mockingly
stamped upon one of its members? But deny that they have that precious trust in
this is not, all. You expelled another charge'? Will they tell me that' I am
member for the same dark, infamous talking wild romantic folly if I ask them
practices-or are they infamous? 8,hall it if they mean to be true to their high
be infamous or not, in Victoria, fot a Mem- trust? I tell them that they are unworthy
ber of Parliament to sell his vote for money;' of their position, that. they are less than
or' shali' it be looked upon as an innocent and
honest Ministers-they are less than honest
hlldablc thing·? . I do not ask this' ques- men-if they do not see to it that the
tion: in· sheer irony, ,for this is the view dignity, and privileges, and power of
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this House, and its honour and fair',
name and fame before the world, and
the reputation and credit of this country,
l:ihall be preserved by them intact to the
very last step that may be forced upon them
in these complicated affa.irs. Yes, they
had better look to it, or, trust me, however
lightly they may affect to take the responsibility now, they cannot, they will not,
they dare not shirk it. The verdicts
which have just been given at BalI arat West and Portland were not only
intended as deliberate and distinct censures upon this House for having had the
audacity to search out bribery and corruption, and to punish it, but they were
more-they were censures upon the Government. The verdict at Ballarat West
was so signal a defeat for the Government that I can well understltnd they
feel uneasy in their seats. I have notthe House will excuse this personal reference-been punctual in my attendance for
the last two or three weeks, simply for
the reason that I thought I would take
the opportunity of watching with my own
eyes the exact proceedings ir;t connexion
with the memorable and unprecedented
re-election which has just taken place at
Ballarat West. ,I threw myself, with
heart and soul-and need I say with
characteristic vigour and earnestness?into the contest, on the side of the Minister of Customs, because I believed that
his action in resigning his seat for the
purpose of contesting the election with
the late expelled member, upon the simple
ground of honesty or dishonesty, COrI'UPtion or no corruption, was one of the
manliest acts-one of the most spirited
and becoming acts-that I have ever
known any public man perform in this
colony. I can hardly express my admiration of the manliness and pluck of
that act on the par~ of the Minister of
Customs, and I therefore thought he
deserved all the support that I, in my
humble sphere, could give him. The
defeat of the Minister of Customs,
by a very considerable majority, was
intended to be an emphatic and distinct
expression of revolt from its allegiance
to the McCulloch Ministry on the
part of the loyal liberal constituency
of Ballarat West. If honorable members
think I am overstating the case, I must
prove it by facts. The last speech delivered by the re-elected member for
Ballarat West, prior to the election, was
delivered in the Alfred Hall, Ballarat,
Mr. Blair.
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before an audience so large that the hall
was packed to suffocation. He took as his
text on that occasion 8 little pamphlet or
hand-bill, which stated, without the slightest
intemperance of language, the simple facts
affecting himself which came out during
the recent proceedings in this House.
For example, there was the statement
that the expulsion of Mr. C. E.
J ones had been moved by the Chief
Secretary himself, that it was acquiesced
in by the House, and that the honorable and
learned member for Brighton, who had
held by the expelled member as long as he
possibly could, had entirely concurred in
the justice of the sentence. "And who
is Mr. McCulloch?" asked Mr. Jones.
(Laughter.) It is no laughing matter for
Mr. McCulloch when I tell him that 5,000
persons, who would previously have gone
any length to support him, chee~ed that
scornful question to the very echo. And
when it was followed by the question" Shall we submit to the dictation of Mr.
McCulloch ?" 5,000 voices shouted !'No"
-5,000 voices that would have rung to
the echo for the McCulloch Ministry at
any time during the/last four or five years.
As to the general acquiescence of the
House in his expulsion, the statement
made by Mr. Jones was to the effect that
the House knew itself to be as corrupt as the mem bers it had expelled, and
that its design, in making two members
scapegoats, was to cover the general corruption of which it stood guilty before
the community. And, sir, some 5,000
voices cheered that libellous, slanderous
statement - that monstrous falsehood.
Then, as to the statement in the hand-bill
in reference to the honorable and learned
member for Brighton, the honorable and
learned member's name was used in terms
of the most insolent scorn and contempt,
and he was characterised as an impertinent intermeddler in the affairs of the
electors of Ballarat West, and of the
candidate then before them. That statement was also cheered to the echo. . I
want to know if the Ministry mean to accept these defeats tacitly-if they intend
to take no action upon them? Before
concluding, I desire to remark that the
law officers of the Crown appear to have
taken as illogical a course in the matter
now before us as the framers of the r:eport.
They have gone manfully forward a certain length, and then they have dropped
their arms, and succumbed. I must S8ythough I say it without the slightest
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malevolence or ill-will-that their failure,
both as leaders of the House and in
their individual capacity as constitutional
lawyers, is so great that they will never
surmount it as long as they live. It will
have its effects upon them, both as politicians and professional gentlemen, as long
as they wear horsehair. The Minister of
Justice, last night, stated that there were
difficulties in the way of appealing to the
Privy Council. He did not intimate what
the nature of those difficulties is.
Will
he now state what the difficulties are?
Will this appeal ever be preferred at all?
Will it be an honest appeal? Will it be
preferred in such a form that the Privy
Council can entertain it? Or wi1l it, as
is just possible, be sent home in such a
form of complicated, unintelligible, legal
verbiage, that-if such a thing can be said
of such an august body-it will be kicked
out by the Privy Council? I hope that
the Minister of Justice win give a straightforward and candid answer to these questions. The honorable member for Belfast
in his, upon the whole, able and creditable
speech, said that the people of this country
would not consent to be less free than men
that we within these walls might be more
than legislators. Sir, it is simply impossible
that we, elected as we are upon the broad
basis of universal suffrag~-heing a body
representing the whole people, without
distinction of creed or class-could harbour any design against the people, or
maintain any power, prerogative, or privilege, antagonistic to theil' interests. I
can, therefore, only express my blank
amazement at the statement being made.
In conclusion, I pointedly ask the Minister
of J llstice if he will be good ellough to
answer the questions which I have put to
llim?
Mr. McKEAN.-I desire to move the
adjournment of the debate, with a view of
proposing an amendment to the following
effect : "And until such review shall be had, this
House may wisely condescend to order that its
ordinary warrant shall be accompanied by a
second warrant in which the particular contempt
shall be set forth, as in the warrant used in the
case of Mr. Hugh George." .

The warrant used in the case of Mr.
George was as follows : " To the Serjeant-at-Arms of the Legislative Assembly of the colony of Victoria.
"Whereas Hugh George, of Collins-street, in
the city of Melbourne, printer, did. on the 16th
March, in the year of our Lord, 1866, print and
publish in the said city, in a certain newspaper
called the Argus, certain scandalous, malicious,
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and ,libellous words of and concerning the Legislative Assembly, and of and concerning the
Honorable James McCulloch, a member of the
said Legislative Assembly for the electoral district of Mornington, in his capacity as a member
of the said Legislative Assembly; and whereas
the said Legislative Assembly, sitting at the
Parliament Houses, in the said city, being the
place duly appointed by the Governor of the
c?lony of V:ictoria for th~ sitt~ng of the LegislatIve CounCil and the LegIslatIve Assembly, did,
on the 16th day of March, in the year of Our
Lord, 1866, adjudge and determine that the s!d<l
words were a scandalous breach of the privileges
of the said Leg'islative Assembly; and whereas
the said Legislative Assembly did afterwards to
wit, on this 20th day of March instant' in
accordance with its privileges and po\\:ers
which said privileges and powers were held'
enjoyed, and exercised by the Commons Hous~
of Parliament at the time of the coming
into operation of the Constitution Act
adjudge and determine that the said Hugl~
George, having published the said libellous
words, was guilty of a contempt and breach of
the privileges of the said Legislative Assembly
a~d that he should, for his said offence; be com~
mitted to the custody of the Serjeant-at-Arms
and be kept in such custody during th~
pleasure of the said Legis}ative Assembly, and
that the Speaker should Issue his warrant accordingly.
" These are therefore to require you the said
Serjeant-at-Arms, to takc into your ~ustody,"
&c.

I understand that this warrant would he
held as sufficient by the j lldges of the
Supreme Court, and it having been used
while the honorable and learned member
for Brighton was Attorney-General of the
late Administration, I see no objection to
it being adopted now,caccompanied with a
general warrant. Considering the peculiar
circumstances in which the House is
placed, I think it ought' to adopt this
?ourse,. ~ithout prejudice to its privileges;
nnmullltles, and powers. In order tlmt
honoraLle members may have the opportUllity of considering the matter, I beer to
move the adjournment of the debate'=' till
Tuesday. If the motion is negatived, I
shall be compelled to address the House on
the question to-night, though I should
regret to be obliged to make a speech at
this late hour.
Mr. KERFERD.-I hope the honorable
member will favour the House with his
views on the question to-nio-ht. It will
be trifling with the time of th~ House alld
with the interests of the country, to ~l1ow
the question to stand over for anothet'
week, when there is so much practical
legislation rp,quiring our attention.
Mr, MACGREGOR.-Although I intended to address a few observations to
the House I waiverl my right to do so,
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with a view t,o: a decision on the question'
being arrived· at this e'Vening:' I trust
that the Honse will come to its decision
t.o-night. ,' We, are promised that the Land
Bill wilJ pe, introduced on -Tuesday next,
and we ought not to delay' the discussion
of that im'porta~t measure~ I do "not believe that an adjournment would affect a
single vote. To adopt the suggested,
amendment would, I think, be trespassing
upon the duty of the law officers of the
Crown. It is their duty to, prepare the
necessary warrants, and the House ought
not to take upon itself the responsibility.
If, after adopting that course,' there was
any failure of justice, the responsibility
would rest on the House, in:;;tead of on the
shou1ders of, the legal advisers of the
House, with whose executive functions
''
'
we ought not to interfere.
Mr. DUFFY.-Perhaps the ,House will,
consent to sit, to-morrow, because I confess it strikes me that the honorable member for Maryborough (Mr. McKe~n) has
raised aqqestion not to be lightly disposed
of. The honorable and learned member'
for Brighton said that the House would,
during thetriaJ of the appeal, 'be absolutely
disarmed against corrupters and other
offenders, and tue honorable member's
capacity lends such weight to ,his words
that a large, number of persons would
accept that s,tatement froin him'; whereas
the honorable' member ,for Maryborough
has suggested that we should, not be disarmed, because we could have recourse to
a special warrant. ' It is perfectly new to
me that the warrant just read was pre-'
pared'by the honorable and learned member for Brighton. ,It is to all intents and,
purposes a most special warrant. (" No.")
There are special averments in the warrant that ,Parliament was ',sitting at a
certain time, and that it was exercising
the privileges which the House of Commons enjoyed in 1856. It contains a
series of special averments.
Mr. CASEY.-Not about the offence, that is the great thing.
Mr. ,DUFFY.-It, contains tht1 averment that the priv,ilege violated in that
case was one enjoy~d and exercised by
the House of Commonfl in 1856., ,If that
is not a special averment, I don't know
what a,~pecial~v.erment means. If this
averment, had been in the warrant used
in the recent case", it 'would have
answered 'at least one of the ,objections of
the Chief Justice, namely, that he was
entitled to,ascer-tain whether the privilege

Second Night's Debate.

which had been, violated w~s one enjoyed
and exercised by the House of Commons'
in 1856: Either the House ought to
adopt the course suggested by the honor'able member, for Maryborough, or the law
officers of the Crown ought to assure us
;that they have the means at present within
their power-namely, special warrants-to
bring offenders to the bar of the Ho'use,
and to subject them to proper punishmen't
pending the hearing of the appeal. If'
one of these courses be not taken, we shall
be defenceless to punish any breaches of
privilege-a' circumstance which will he
likely to "militate against the prestige of
. Parliament and greatly encourage offenders
against it.
Mr. CASEY.-There is not a lawyer
in the House who would say that the,
warrant used in the case of Mr. George
was a 'speci~l warrant. What is meant
by a special warrant? A warrant that·
shows upon the face of it the particular
nature of the offence, and that it is an
'offence, over which the court issuing the
warrant has juris'diction. What_do we find
in the warrant used in the case of Mr.
George ?We find it describes that ina.
certain newspaper, called the Argus,
"certain scandalous, malicious,- and libellous words" were published, 'tint it is not
stated what those " scandalous, malicious,'
and libellous words'" were. They might
be, for anything that appears on the face
of, the w~rant, a most complimentary
letter. But a special warrant must set
out the particular cause of the offence.
In the recent case the Chief Justice said" It is necessary ,that, in the exercise of such
powers, some tribunal should have the means
of ascertaining, in the event of any person
being incarcerated under them, if these limits,
have been exceeded or not."

.A special warrant would be a warrant
similar to that adopted in the case of Mr.
Dill, in which, the particular libels adjudged to be a breach of privilege were
,set out at length, so that any person could
'read them and judge as to whether they
were a breach of privilege. That was
'not done in the warrant used in the case of
,Mr. George. I can scarcely imagine that
anyone who has the slightest knowledge
of such matters would call the warrant in
that case a special warrant. Perhaps
the honorable and' learned member for
Brighton will state whether he' considers
it was a special warrant.
Mr. HIGINBOTHAM.-I do not re'member, and I do not care to acquaint
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myself with, the precise terms of that
warrant, l:>.eGause it seems to me that
the motion of- 'the honorable' ,:member
for Marybor'ough to, adjourn, the debate, with ~ view to propose', that
a special ~s, w.~ll.,~s a genern.t. warrant
should' be, use'd In the pre~.ep.t case,
for the' purpos,~ .of protecting:' the, privileges of' the'. House, would' involve - a
further prolo~g'ation Of this qeb'ate without any possible advantage. The honorable and learned member for 'Dalhousie
has stated that if something of the kind
is not dOhe', th~ 'House will app'ear to be
defenceless against' any infringement of its
privileges; but I think the honorable and
learned memner. will be satisfied, from the
vote which .has been: taken already; that
this House is defenceless against any infringement of its privileges,' and that a
special warrant,' if now adopted, would hot
have' any effect hi esta~lishi~g the means
of defehce. ' Iu'the first 'plaC'e,--'His Honour
the Chief Justice has not voucnsafed to
inforln' -th~ Hf~use', in 'w?at· particulars 'a
special warrant:wjll be sufficient to satiF3fy
a judge of the Supreme Court, and enable
the House to hold its prisoners. Whether
a warrant should contain an averment that.
the P!iv,ilege infringed is a privilege exerciMd.in 1855,'whether it should set out
the offence upoii which the bI'each of privilege is: founded, whether .it should
contain -any, o*er speci~ or general
averments, we are not informed. We do
DOt· know what averments will be suffi.~
dent 'to make a special warrant stand the
scrutiny .of ',a' judge - ,o~ the Supreme
Cou,rt.', If the late prisoners are rearrested on' a special warrant, another
objectioA',is in' store,.founded upon the
Habeas Corpus Act; and, even if that
objection be disposed of, I can anticipate
that a ~t~ll fut:ther objection m~y and
prob~bly ,will1?e raised, founded upon the
fact~,·o-f th:e· House having already punished, or. iIJ?,posed. pu~i~hmep-t on these
persoq.s, =for an offence com~itted against
the House. ,It migh~ be 4eld, I ,supp,ose,
that th.e juris.diction of the House was
gOIl~, apd tha~ w~ had no power to inflict
H. second punishment for .the, same offence.
Now if all these objections are likely, or
cert~in· to be· raised; I ask ~hat advantag~
could .be··: gained by issuing a special
warrant? I pu~ this to, honorable members who th~n~ that the' Hou,seought to
adopt & special: ~~rrant. .: Speaking f()r
mys~If,' I ..wout4· say I woul4 rather we
had,}lO po.we}.'; :.~s w~ s~all. 4a~~. n() p~~e~
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-of enforcing . punishment imposed. by
the House than that we shouldL by
adopting the, form of a sP!3cial warrant,
recognise a jurjsdiction which, we hav~
hitherto denied to exist.
The motion. for adjournment was negatived.
'
M:r. 'McKEAN.-;-Sir, I desire to notice
more particularly the last observati~n of
'my honorable and learned friend, the
'member .for Brighton, which 'was to the
effect that he had much rather this House
had 'no power whatever, 'than that it
should be obliged to employ a special:
warrant. .My reason f()r proposing to use
another form of warrant is simply in order
'that this House shall have the opportunity
afforded it of exhausting the question in
every aspect.
One of the objections
raised by His Honour the Chief Justice.
'was this-': I consider that the warrant
should contain averments." Now it is
'qurte, evident, that' the horiorable' and
'learned member for Brighton thought so
too, when he prepared the warrant in the
, case of Mr'. George, which did contain aver: ments. In 'the .case of Mr. Hugh Glass,
· honorable' members are' awal'e that the
'warrant ,is in' a general form, and ie; of ~he'
simplest ,po~sible character, although ,it is
different from the form of the warrant
which, was prepared by the honorable and
learned memb'er for Brighton when he was
Attorney~General. I do not beljeve that
the Crown law officers are sincere in their
de~ire to uphold the privilege~ of this
House, if they will not assist me in passing
this amendment on the report of the select
c9mmittee. I wish to refer to some of the
diffic~~ies which it is alleged by honorable members who ,have ,addressed the
House .beset us, and the first of those
difficulties is that ~e are deprived of the
· power that we seek to exercise by the
Habeas, Corpus Act. The section of that
Act ,which deals with the question is the
sixth, and .t·o the words of this section I
wish very particularly to draw the attention of t~e House. The broad question in
this case is, are we a court in the sense in
which the term "court" is used in that
section? Sir, I apprehend that we are.
Then comes the question whether Mr. Glass
· and Mr.. Quarterman were guilty of 'contempt of the privileges o'f this HO,use, and
were properly imprisoned. I apprehend
that it will not be denied that this House
is a court.' It has been said, sir,- that
the words "p~ivileges, immunities, and
I powef s/'
~o :t;tot ip,clude th~ process of
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the House of Commons; but I want to
know what meaning they have, if they
do not mean to confer the power of
carrying out the decisions of this House?
If we look at the Constitution Act we
find that the words of it are of the most
general character. Sir, I do 'not entertain the slightest doubt of the result of
the appeal if it is sent home, although I
think the Chief Secretary has considerable doubts on the subject in his own
mind. There is another matter to which
I refer honorable members, and that is to
the language employed in the case of
DO,yle v. Falconer, in which the position
of the Legislative Assembly of the island
of Dominica, as well as the case of Dill v.
Murph,y, and the 28th and 29th Viet.,
cap. 63, are referred to in illustration.
To my mind there is no doubt whatever
that the general form of warrant, if the
appeal be sent home to the Privy Council,
will be found sufficient for the maintenance of our privileges; but, as I said
before, I do not think that the Ministry is
~incere in its desire to have this question
thoroughly tested. If they had been they
would have insisted upon the punishment
being carried out in its integrity. In
making these remarks, I hope that I shall
not be accused of harboring any vinuictive
feelings towards Mr. Glass or Mr. Quarterman; but I look upon the proceeuings
that have taken place as being worthy to
emanate from a cross between a parish
vestry and a municipal council. If
we carry this report of the Privilege
Committee, as it now stands, we shall
suspend action, not only with regard
to Mr. Glass and Mr. Quarterman, but
with regard to the other gentlemen implicated, for twelve months to come;
and in the meantime we may have a dissolution of the House, and the whole
question will be buried in oblivion in
comequence of the utter indifference with
which some honorahle members seem disposed to deal with' it. I regret to find
myself almost alone in my efforts to bring
this amendment under the favorable notice
of the House, but I wish it to go to a
division in order to .test the feelings of
honorable members upon it.
The House divided on Mr. Casey's
motion:Ayes
3t
Noes
12
Majority in favour of}
the motion
•.•

19

Second Nig he's Dehate.
AYES.

Mr. Aspinall,
" Carr,
" Casey,
" Connor,
" Davies,
" Duffy,
" Fellows,
" Francis,
" Grant,
" Hanna,
" Harcourt,
" Kerferd,
" Kernot,
" King,
" Langton,

" Lobb,

Mr, Macartney,
" MacBain,
" McDonnell,
" Macgregor,

" McCulloch,
"
"
"
"
"
"
"
"

McLellan,
G. Paton Smith,
F. L. Smyth,
Sullivan,
Thomas,
Watkins,
Whiteman,
Witt.
Tellers.
Mr. Bayles,
" Wilson.
NOES.

Mr. Blair,
" Bourke,
" Byrne,
" Crews,
" Cunningham,
" Farrell,
" Longmore,

Mr. McCaw,
" McKean,
" Richardson:

Tellers.
Mr. Burtt,
" G. V. Smith.

Mr. McCULLOCH.-Mr. Speaker, I
beg to move-:"That the honorable the Attorney-General do
forthwith take the necessary steps for obtaining
the review of the decision of the Chief Justice
by the Judicial Committee of the Privy Council."

Mr. SULLIVAN seconded the motion,
which was agreed to.
ALLEGED BRIBERY OF MEMBERS
OF PARLIAMENT.
On the order of the day for the attendance at the bar of the House of J.
Ettershank..and others, and for the further
consideration of the report of the Complaint Committee,
Mr. G. PATON SMITH moved that
these orders of the day be postponed until
the following Tuesday.
Several HONORABLE MEMBERS.-Discharge them.
Mr. G. PATON SMITH. - I have
taken the only course that is open to me.
I am prepared either to go on with the
order of the. day for the attendance of
these gentlemen or to postpone it.
Mr. MACBAIN.-I really think, sir,
that, after having had these gentlemen
waiting here to attenu the bar of this
House for so long a time, we should now
dispose of the question at once. It is
unfair to them that they should be called
upon again to attend. In my opinion,
nothing connected with the business of
the Complaint Committee ought to be
again brought before the House. Either
the Attorney-General should be preparerl
to go on with the matter and conclude it, or
the order of the day should be discharged.
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Mr. McKEAN.-I think not only that
the order of the day should be discharged
from the paper, but that the Attorney-General should be asked to apologize to these
gentlemen for having detained them so
long in attendance. It seems to me that
the Ministry have been merely leading
the House a dance, and that they had
Becretly made up their minds not to proceed any further in this matter. I do
think, as I have before had occasion to
say, that the Government have not been
serious in their relation to these gentlemen, and, I for one, am not disposed to see
the farce carried out any longer.
Mr. CASEY.-When the honorable
member for Maryborough (Mr. McKean)
accused the Ministry of insincerity, it
appeared to me that he gave the best
evidence, when he proposed the discharge
of the order of the day from the paper,
that he himself was not sincere. It is
now twelve o'clock, and the question is
whether the House is prepared to go
into the matter. If there is to be no discussion on a question of this description,
involving the liberty of seven or eight
gentlemen, I can understand its being discharged.
Mr. FELLOWS.-I should be glad
to know to what time it is proposed
that the pos.tponement shall take place.
I ask the Speaker whether it is proper
and in accordance with practice that the
matter with which these gentlemen are
charged should be communicated to them?
They certainly ought to know the nature
of the offence that is imputed to them.
The SPEAKER.-It is certainly, I
think, reasonable that it should be so.
Mr. CREWS.-There ought to be some
renson assigned for the motion being postponed. It appears to me that these gentlemen have done nothing to warrant their
being brought here night after night any
lon~er,and therefore I do not see the necessity of postponing the matter further.
If they are not to be brought to the bar of
the House on Tuesday, why should they
not be released from attendance at once?
Mr. MeCA W.-I move that the consideration of the second order of the day
be postponed for twelve months.
Mr. WATKINS.-I suggest that the
order of the day be postponed until after
the decision of the Privy Council shall
have been received. I think the Government would be adopting a wise course
in withdrawing it from the paper until
then.
VOL. VII.-3 N
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After some further discussion, in which
Mr. KERFERD, Mr. LONGl\IORE, and Mr.
FELLOWS took part,
Mr. MeCA W withdrew his amendment,
and, in place of it, moved that the consideration of the two orders of the day be
postponed for one month.
Mr. G. PATON SMITH.-I do not
think that it is necessary to fix any definite
period for the consideration of this order
of the day, because it is not intended by
the Government that, pending the result
of the appeal to the Privy Council, any
further proceedings shall be taken. Therefore it does not matter what date is fixed.
The amendment of Mr. McCaw, that
the consideration of the orders of the day
be postponed for one month, was agreed
to.
The House adjourned at eighteen minutes after midnight, until Tuesday,
May 25.

LEGISLATIVE ASSEMBLY.
Tuesday, May 25, 1869.
Representation of Ballarat West-Scab in Sbeep-SmaU-Po:l:
-Mr.l\'[oriarty-Juries Statute-Premises Rented by Government-Land Laws Amendment Bill-County Courts
Law Amendment Dill-Insolvency Law Amendment
Bill.

The SPEAKER took the chair at halfpast four o'clock p.m.
PETITION.
A petition was presented by Mr.
BouRK~, from the Roman Catholics of
Kilmore, against Mr. Higinbotham's pi'oposal in reference to the Education vote.
REPRESENTATION OF WEST
BALLARAT.
The SPEAKER announced that he
had received a return to the writ issued
for the election of a member for the electoral district of Ballarat West, in the
place of Mr. W. M. K. Vale, resigned,
showing that Mr. John James was duly
elected.
At a subsequent period of the evening,
Mr. C. E. Jones entered the House, and
took the oath and his seat, on his reelection as one of the members for Ballarat West, after being expelled from the
House on April 21.
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SCAB IN SHEEP.
Mr. MACPHERSON called the attention of the Attorney-General to the recent
destruction of a large number of sheep
near Rifle Downs, and asked under what
circumstances such destruction was authorized? The honorable' member said
that, in the month of February last, the
Chief Inspector of Scab was sent by the
Attorney - General (in whose department
lay. the administration of the Scab Act)
to the Western district, to look after some
sheep which were reported to be scabby.
After being there some time, the Chief
Inspector received a telegram from the
Attorney-General instructing him to get
four proprietors of sheep to require him
to destroy the sheep in question, in accordance with the terms of the 20th section
of the Diseases of Animals Act, intimating that the Government would hold
them harmless, and authorizing the Chief
Inspector, on behalf of the Government,
to guarantee them against all expenses,
including the value of the sheep destroyed
and the cost of destruction. The result
was that 6,400 sheep which were' not
scabby were burnt. A contract was
entered into for the payment of £100
for destroying the sheep, but, before the
contract was completed, somebody found
out that the sheep were not scabby. The
Chief Inspector telegraphed the fact
to the Attorney-'General, who telegraphed
back to him to stay proceedings; but
the contractor, fearing that he would not
get his £100 if he did not perform his
contract, refused to stay proceedings; and
thus, through some stupendous blunder,
about 6,400 sheep were burnt. He (Mr.
Macpherson) believed that since that time
the local inspector had been suspended
froiD. his office, that some very important
cases had occurred in a court of law, in
which his attendance was necessary, and
that, in consequence of his non-attendance,
the cases fell through. An action was
now pending in the Supreme Court,
against the Government or the Chief Inspector" for the valne of the sheep destroyed; and the person who destroyed
them was' also suing for the amount of his
contract. It was currently reported that
the local inspector was summoned to
attend as a witness in Melbourne on the
18t ~f J nne, although at the present time
a board was appointed to inquire into his
character.
Mr. G. PATON SMITH said that this
matter was mentioned in. the House in the
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early part of the session. Information
reached him from the Chief Inspector of
Scab (M'r. Curr) :that a flock of sheep
reported to be scabby had penetrated into
a clean part of the Western district. It
was said that the sheep were so diseased
that they were dying at the rate of twenty
a day, and that the wool was dropping off
them in all directions. As a precaution,
and in order to prevent the devastation
which would arise if such a state of things
was permitted to continue, he despatched
the Chief Inspector to the spot. He was
ready to admit that the Diseases of Animals
Act did not empower the Government to
destroy sheep on their own motion, under
snch circumstances; but,' although taking
a bond from four of the adjoining owners
of sheep was only adopted as a matter of
precaution, to comply with the terms of
the 20th section of the Act, he did not
hesitate to say that, if these sheep were
scabby, as he believed ihey were, he was
perfectly justified, for the safety of the
flock owne~'s in the district, in ordering
their destruction. Thl;l Scab Act was
now for all practical purposes at an end,
but there was a balance in hand from the
working of the Act which he thought
might very properly be applied for the
destruction of sheep so scabby as these
were reported to be. Mr. Curr went to
the place, and reported that he had seen
a flock of 6,400 scabby sheep. The first
information of their condition was received from Mr. MacRae; the local inspector, so that Mr. MacRae was responsible for the detention of the sheep in the
first instance. After Mr. Curl' got there,
he found that the sheep which Mr. Mac
Rae had detained were a flock of
"Tartars," for their owners had abandoned
them, and no one knew what to do with
them. Subsequently he (Mr. G. Paton
Smith) was informed that there was some
doubt as to the scabby sheep in the flock
being part of t.he original flock, and he
then ordered Mr. Curl' to stay his hand,
and get an adjudication from a magistrate
before proceeding any further. It was not
for him to state how it was that these
instructions were not acted upon. It
was sufficient for him that he had
Mr. Curr's assurance, on the part of Mr.
MacRae, that they would be acted upon.
N either did he see how the contractor
improved his position by carrying out
orders after they were countermanded. He
held in his hand full memoranda on the
subject, which he had received from Mr.
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Curl', .and which he was willing to show to came from. The owner" could not be
the honorable member for Dundas. He found, and there was some doubt whether
could not, however, read the communica- ~ the sheep came from the 'Werribee or
tIon to the ,House, as it referred to matters from New South Wales.
which were still sub judice; but he might
SMALL-POX.
mention that Mr. Curl' ,still asserted that
Mr. McKEAN asked the Chief Secrethe sheep were scabby, and that they
would have spread, the disease fai' and tary how many deaths had been occasioned
wide if they had not' been 'destroyed .. He hy the recent introduction of small-pox
knew nothing about scab, and, in a matter into the colony, and also the amount exof this kind, he was of course guided by pended by the Government in consequence
the advice of the professional gentleman of the introduction ,of that disease ? ,
Mr. McCULLOCH said that he underat the head of the department, who was of
opinion that the sheep were not only stood the number of, deaths wa~ eight or
scabby, but that seri~>us devastation would nine, and the cost which the Government
have, occurred if they h~d been allowed to had incurred was £330.
go at large. He might further mention
ASKING QUESTIONS.
that 'the owner of ,the sheep, in order to
escape the pen.alties of the Scab Act, was
' Mr. BLAIR intimated his intention to
believed to have gone to New Zealand, ask the Chief Secretary,' 'next day,
, an,d his attorney had made an affidavit whether, as' leader of ,th,e House and
in tbeSupreme Court .that he ,did not guardian of its privileges, he still held the
know where he was. The mortgagees of views of the inviolability of those privithe sheep ,had commenced an action to leges which he expressed to the House on
recover their value, and the witn~sses ,the 4th October, 1865, in the course of a
would have to be, in attendance on the 1st debate , involviJ~.g 'the question C?f priviof tJ une. .Meanwhile a board was sitting" i lege.
The SPEAKER.~The honor-able memto inquire into certain charges of drunkenness and neglect of duty preferred against ber will not be in order in asking t~e
Mr. MacRea. It was a very pretty quarrel question. It is contrary to parliamentary
as it stood. He had no reason -to regret rule to ask a question in ~eference to the
the destruction of the sheep if they were opinions held by members upon public
'
scabby, but, the honorp,ble member for matters.
Dundas had undertaken to say that they
MR. MORIARTY.
were not. '
' : , Mr. DYTE aske,d the Minister 'of Mines
Mr. MACPHERSON explained that :when the' papers in connexion with Mr.
he ' did, not assert anything of his own Moriarty'S claim would' be laid on the
knowledge..
"
' t a b l e ? , · ' , · , ., '
Mr. G. PATON SMITH submitted
Mr. SULLIVAN replied that he, exthat the honorable member for Dundas pected they would have been ready by,
ought not to have asserted that they were this time. There was simply a communinot scabby, unless he knew they were not. cation asking the New South ,Wales.
From all he (Mr. G. Paton Smith) had Government if they would send an eng ibeen able to gather, the sheep were un- nee I' to report Oil the waterworks, and,
doubtedly scabby.
they replied that they had no objection
Mr. MA.CPHERSON. - Then why, to do so. . That was about the extent of
order them not to be destroyed?
-the correspondence.
Mr. G. PATON SMITH said that he
Mr. DYTE inquired if the GO,vernment
did not order them not to be destroyed. proposed to pay the claim before the
The inspector was simply ordered to stay papers were laid on the table and honorhis hand until he got an ~djudication from able members had an opportunity 'of ex~
a magistrate. Taking all the circum- pressing an opinion on the subject.?
stances into consideration, he hacl'no reaMr. ~ULLIV AN intimated that he' did
son to doubt that the sh~ep were scabby.
not see that the Government had any other
Mr. BAYLES asked the Attorney- course than to pay the money.
General whether he had been informed
JURIES STATUTE.
that, the, sheep in question came from
New South .Wales?
'
Mr. G. PATON SMITH bI:ought down
Mr, G. PATON SMITH replied that a message from the Governor, recomhe believed no one knew where they mending that an appropriation be made
I
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from the consolidated revenue fo~ the purposes of a Bill to amend the Juries Statute
1865.
The message was ordered to be taken
into consideration next day.
GOVERNMENT OFFICES.
Mr. REEVES (in the absence of Mr.
EVERARD) moved" That there be laid upon the table of this
House a. return of the number of private houses
occupied by the Government in Melbourne for
public purposes, and from whom; the rental
paid for each premises; when the respective
leases expire."

Mr. MACGREGOR seconded the motion, which was agreed to.
LAND LAWS AMENDMENT BILL.
Mr. GRANT.-Mr. Speaker, I beg to
move for leave to bring in a Bill to amend
and consolidate the laws relating to the
sale and occupation of ,Crown lands. In
asking leave to introduce a new Land
Bill I am deeply sensible of the responsibility I incur in submitting the measure,
and the grave responsibility this House
will be under in discussing it at this
particular juncture of public affairs. The
Legislative Assembly has been engaged
for some weeks past in investigating
certain charges made against members of
this House-charges of bribery and corruption in connexion with a phase of the
land question which was some time ago
under legislation, and which may be
brought under the purview of the House
during the passage of this measure. But,
sir, the importance of this question to the
community at large, and the various interests involved in it, demand the urgent
and immediate attention of this House;
and, notwithstanding all that has occurred
during the last few weeks, both inside and
outside this House, in regard to this
measure, I am quite sure that it will
recei ve the most careful, the most impartial, and the most just consideration at the
hands of honorable members. In, introducing a measure, it is not usual to go at
length into its details; but I think it is
my duty on this occasion most fully to
state the principles of the Bill, and every
alteration of any importance which the
Government intend to make in the existing land system. I hope that when I have
made my statement-at all events when
the second reading of the B ill comes on-no
one, either inside or outside the House, will
charge either mys'elf or the Goyernment

Amendment Bill.

with concealing anything.
Sir, the land
question involves two propositions-first,
the alienation of the territory; and,
secondly, the temporary occupation of the
territory till that alienation takes place.,
In other words, the question of agricultural settlement and the question of the
squatters'tenure. I propose to deal with the
former question-agricultural settlement
-first. That question also resolves itself
into two propositions-first, what are we "
to do with the legislation of the past, as it
affects the tenants of the Crown, who
have for some time past been agitating for
certain modifications of their tenure? and,
secondly, what do we propose to do, in
future, as regards agricultural settlement?
Having disposed of these two questions,
and stated the views of the Government
upon them, I will then proceed to state
the views of the Government in regard to
the squatting question. Now, sir, with
regard to the past and the future of agri·
cultural settlement. I shall deal with the
future first. I propose at once to sweep
away all that is complicated and artificial
in the Land Act of 1862, or in the Land
Act of 1865. I propose to do away with
selection by lot; to do away with allowances and disallowances by the Board of
Land and Works; to do away with
division and subdivision by the Board of
Land and Works; to do away with all
arbitrary powers in connexion with selection under lease, and with the leases
themselves. In lieu of that system,
I propose, with certain' reservations, to
extend the principle and operation of the
42nd section over the entire territory, to
the extent of 640 acres. The reservations
which I contemplate are such as will be
necessary for various public purposes, and
also to preserve from utter ruin the
pastoral tenants of the Crown. The reservations refer to land around their
homesteads and around their improvements to a certain extent. I propose that
the Government shall notify, by proclamation in the Gazette, their intention, after
a certain time, to make these reservations,
so that the public, or persons interested,
will have an opportunity of objecting to
any of the reservations, or complain of
their being too large. If there be no obj ection raised, the reservations will be
made. I propose that, subject to these
reservations, the intending selector may
go over the entire territory and pick and
choose for himself. I propose that the
first applicant in each case shall bo
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entitled to take up the land; that he
shall hold his selection for three years
under rental, and that he shall make the
improvements thereon required by law,
as at present provided; but that he
must reside on his selection continuously
for three years. At the end of the three
years his rent shall cease, on his giving
evidence of his bonajides-of his making
improvements and settling on the landand then he shall be at liberty to pay the
purchase money, £ 1 per acre, by yearly
instalments of 2s. per acre for ten years.
These are the general terms of what I
propose to do in the future. Now let us
turn to the past. Honorable members
are aware that some two or three years
ago an agitation was set afoot by the free
selectors in this country. I believe it
originated at Ararat; but, at all events, it
spread all over the colony, and, towards
the end of last year, a conference of
delegates was held in Melbourne. There
were twenty-three delegates present,
representing about twenty-one different
associations. Various propositions. were
submitted to them by various societies,
and by themselves to each other-propositions which I noticed on several occasions
were put in form, either by petitions to
this House, or by memorial to the Government. At all events these delegates came
to an understanding, as binding the whole
body of free selectors in this country;
and, after they arrived at that understanding, they did me the honour of submitting their propositions to me, as the
head of the Lands department. There
was a deputation introduced by several
members of this House, and a petition
was presented to me, which contained
the following propositions : "We, the undersigned delegates, appointed
by the various selectors' associations throughout
the colony, having met at the Albion Hotel, on
the 1st of December, 1868, unanimously
adopted the following resolutions, which we
respectfully submit for your consideration:That, at the expiration of two years after the
land has been taken up, if the selector has satisfied the Board of Land and Works of his having
carried out the improvements required by the
present Amending Land Act, the rent from that
date shall be credited to him as part of the
purchase money, and that all payments .shall be
at the rate of 2s. per acre per annum, and that
the Act be made retrospective. That, at the
expiration of two years after the granting of
the lease or licence, upon the bona fides of the
selector being proved, a certificate of title, upon
payment of the first instalment of ten yearly
payments of 2s., be issued to the holder of the
said lease or licence. That selectors under the
42nd section of the Act have the right of
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purchase at the fixed price of 20s. per acre at the
end of three years, if they have complied with
the conditions of the Act. That selectors under
the 42nd clause be allowed to select annually."

The proposition of the delegates was
briefly this-that at the end of two years,
if the Board of Land and Works were
satisfied that the improvements required
by law had been put upon the land,
the rent should cease, and the selector
should receive a certificate of title, or
some document certifying that at the end
of ten years the land should be his own
property, on payment of a sum of 2s. per
acre per annum in the meantime. Well,
sir, with a slight modification, I accept
that proposition as the basis of new legislation. I am quite willing, on behalf' of
the Government, to meet the selectors in
a fair and equitable spirit. I am willing
to place them in the same position as the
new selectors will be in, and as all the selectors in New South Wales or any of the
other colonies are placed, namely, that
their rent shall cease at the end of three
years. I propose three years, instead of
two for two reasons. In the first place,
in a very large proportion of cases, two
years is too short a time for effecting the
whole of the improvements required by
law; and, in the second place-which is of
much greater importance-two years is
too short a time to test the bona jides of
the selector. It is not for the mere pecuniary difference that I propose three years
instead of two-indeed it cannot affect existing selectors, because the term has already
expired-but it is for the purpose of a test
of bona jides, which, in my opinion, not
less than three years can give. I propose,
therefore, that after rental has been paid
for three years, and if the Board of Land
and Works is satisfied that the improvements required by law have been made,
the selector shall be entitled to a certificate to purchase his selection at £1 per
acre, at the rate of 2s. per acre per
annum. That shows a disposition on the
part of the Government to meet the selectors in a fair and equitable spirit.
So
much, sir, for the selectors under the 12th
section.
There is another, a very large
and more numerous, body of selectors
under the 42nd section of the Act. They
stand in a different, but not in a very different, position from the other selectors.
It was suggested by the same deputies
that, in the case of the selectors under the
42nd section, three years should be the
test of bona fides. I think that is a. fa.ir
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proposition; but there is a difference between,
under the 42nd'section and se- ,
'lectors'undel'the 12th'section. In the first
place, in very many instances tbe selectionl3
under the 42nd section have taken place
on auriferous territory, which the Governme~t are not in a position at present to '
~Iienate, and cannot be in a position to
alienate until they have the opinion Qf the
,mining. boards, the mining surveyors, and
the Mining department. In no instance
have I alienated land under the 42nd section 'without the direct sanction of the
head of the M'ining department and the
report of his surveyors. 'Assuming, how- ,
ever, that in most cases this objection will '
not hold, I propose to deal with,selectors :
under the 42nd section in, the same way
that I propose to deal with selectors under
the 12th section. It is true that the value
of land taken up under the .l2~h section
is fixed arbitrarily-and properly so-at
£ I peF·acre. There' can be no doubt that, '
while a consid~rable portion of the land
selected under the 12th section is dear at
£1 pel~ acre, a large portion of it is worth,
a great deal more. I cannot, however"
pretend to touch the question of alienating
land at £ 1 per acre under the 12th section,
although I think that a price need not be
fixed with respect to land under the 42nd'
section. : I propos!3, where there are no objec~ions, to th.e alienation of the land on the
ground that it is a~riferous, t~at at the end
of three years the rental of land selected
under the 42nd section shall 'cease, and
that future payments shall go towards the
purchase money. I do not, however, propose 'to arbitrarily fix the price for land
selected under the 42nd section.
Mr. L,bN'GMORE.~Why?
Mr. GRANT.-I will tell the honorable
inernber why. To my certain knowledge,
and fo the certain knowledge of many members of this Bouse, gentlemen have taken
,up land uII;der t1W 42nd E1e ytion which they
kilew, was intrinsically worth more than
£ 1 per acre~in s9me'cases it was worth as
much as from ,£ 5. to £10 per acre .. Persons
have been allowed . under that clause to
take up i~nd 'in veryexceptionaI'positions.
Wha,t are' called' to:wIi. boundaries, and,
borough boundaries, and various rich spots,
have been selected.' It is o'uly reasonable
that-persons selecting those exceptional
1auds ~hol.lId pay ,a fair ,pt:ic~ fo~ them, as
is provi<led for, under the' L~~d Act. of
1862"and also' under", the Land Act of
18G5~ the measure of, value being the
rate at which the lands' were sold in the
selector~
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'immediate vicinity of the land about to be
alienated. l' found 'no difficulty,. and I
believe no difficulty was fdund by:my pre,decessors; iQ. determining the value 'of the
lands taken up under the 42nd section. I
believe that, ,as a rule, with the exception
01 tbese extremely valuable lands, about
£ 1 'an acre is a' fair estimate of ,their
value. The deputies were anxious to
meet the Goyernment in a fair and equitable spirit, and that a fair value for
these lands should be given. I may say
that,. in certain' cases, we could obtain as
much as lOs. per acre rental for some of
the lands. Exclusive of lands ofexceptional'value, the selectors under the 42nd
section 'will be put in the same, position as
those' under the 12th section. I think
that is an evidence to the House and to
the country of the desire of the Government ,to' promote,1n every'possible way,
the s~ttlement of the people on -the land.
Our object is not so much any pecuniary
consideration as the actual settlement of
the people. I may ,here say at once, with
reference to the ,42nd section, that ,I will
not insult the intelligence of the House
by saying that I have kept strictly within
,the letter of the law in extending the
selection under that clause to eigh ty acres;
but I say that I have kept ,within the
equity and spirit of the law. Moreover,
I am in a position to defend the whole of
those licences any day the question is
tried in the Supreme 'Court. I am perfectly satisned of this also-that there
will not be the slightest difficulty thr own
by honorable members of this House in
the, way of remedying any technical defect that may exist. In' the administration 'of the Act I believe 1 have, always
endeavoured to carry out the wishes of
'honorable m!3mbers generally, and that I
have made no exception in favour of one
party more than another. I have now, I
think, explained the principles upon
which the Government intend to provide for the future settlement of the
people on the territory, and also for
the modifications and· concessions to
be made to bona fide settlers in the past.
I now' come to the second branch of the
subject-I mean the squatting question.
This is a question which I think 'every
member of. the House, and every thinking
member of' the' communi ty, will admit to
l?e one o( ex~reme difficulty, and one of
very great niceness. To deal with it requires a great amount of forbearance, and
consideration~ 'and' a sense' of right and
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justice which ought to fill any man's mind been argued in some quarters that the
with a deep sense of its importance. I wisest course the Legislature could adopt
admit at once that the legal tenure of the would be to put up the runs either to
squatters expires in 1870.
There can auction or to tender. I submit to the
be no question about that.
They have House whether that is a wise measure to
no legal rights whatever beyond 1870, adopt, considermg all t.ae circumstances
and the Legislature can do what it of the case? Are we to put them up to
likes with regard to their' runs. Sir, auction or to tender? Are they to be let
several courses have been suggested with for one year, two years, or three years?
regard to the settlement of this question. Are all the runs to be offered for compeOne course suggested is that the runs tition, or only those of a certain carrying
should be subdivided and put.up for pub- capacity? Are certain runs to be put up,
lic competition either by auction or by and others let alone? In either case we
tender.
I will show honorable mem- shall be dealing not so much with the
bers that that is a mode of dealing principles of legislation as applicable to
with the squatting question which, in my the public estate as with individuals.
opinion, cannot possibly be carried out, We shall be saying - "So-and-80's and
and ought not to be carried out. There So-and-so's runs, because they do not
are now, in round numbers, 1040 pastoral carry a certain number of sheep, shall
If
licensees of t.he Crown, and the capa- not be put up to competition."
bilities of their runs for carrying sheep there was one uniform system by which
are as follows :-There are 254 runs a certain portion of each man's run should
which carry less than 1,000 sheep each. be taken off every year, and put up to comThese are remnants of runs which have petition, there might be some show of reason
been sold by auction, selected, or turned in it ; but, if this system be adopted, you
into commons, or otherwise alienated. will have to deal not so much with the
There are 182 runs carrying under 2,000 territory as with individuals holding certain
sheep; 71 runs carrying under 4,000; portions of the territory. While I admit
101 runs carrying under 5,000; 120 runs that the squatters have no legal rights
carrying under 7,500 sheep. Altogether whatsoever, we must recollect this factthere are 824 runs carrying less than that they are there. with their flocks and
herds upon the land. It is estimated that
7,500 sheep each.
Mr. DUFFY.-How is this ascer- there are 6,500,000 sheep on Crown lands
tained?
in the colony of Victoria, and I think I
Mr. GRANT.-It is ascertained from am very c.onsiderably under the mark
the original finding of the Board of Land when I say that the amount of money inand Works in 1862, corroborated by volved in this property is at least equal
the know ledge of the department since, to lOs. per sheep, which is equivalent to
fouuded on the basis of the finding in an aggregate of upwards of £:3,000,000.
1862. Well, sir, there are 824 runs I think I should be nearer the mark if I
carrying less than 7,500 sheep. There are said there was between £3,000,000 and
71 runs carrying under 10,000 sheep; 80 £4,000,000 of property involved in the
runs carrying under 15,000; 40 runs squatting interest. Now, although we
carrying under 20,000; 20 runs car- may have a legal right to deal with that
rying under 30,000; three runs carry- interest as we think fit, as legislators,
ing under 40,000; and there' are two as statesmen-as men having all the inruns carrying under 50,000 sheep. If terests of the colony·under our chargehonorable members desire to accept the would it be a wise -thing suddenly to put
proposition for the subdivision of runs, this vast property in a condition in which
here are the statistics which it will be it might be exposed to serious danger?
necessary for them to be in possession of If all these runs were let by tender or
before they can come to any conclusion auction I believe that the State would be
upon the subject. Honorable members a great loser, because the only persons who
may see in what way the runs can be sub- would bid for them would be the present
divided and put up to competition; but I occupants. At all events we should not, in
certainly cannot see in what way that is my opinion, be a gainer by the transaction.
to be done. If we did put up the runs to But, apart from this, let us consider,
tender or auction, I presume-that that as wise men and as statesmen, whether we
would involve a certain tenure. As all should deal with that interest suddenly.
I can only say that, if we do, I believe
squatters~ licences expire in 1870, it has
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we shall produce such a commercial panic
in this country as never has had a parallel
in the southern hemisphere, and probably
never would have again. There is another
reason-and a paramount reason with me
-why the runs should not be subdivided
or put up to auction or tender. It is this
-that, if we multiply the squatters and
give them a tenure, we simply multiply
obstructives in the way of settlement.
If we multiply the squatters, depend
upon it obstructions jn the way of settlement in this country will be almost insurmountable. I speak from experience when
I say that, if we were to multiply these
men tenfold, there would be such an agitation put in operation that, probably, in
the long run, they would get the lands on
their own terms. For these reasons I
propose that the squatters shall remain in
possession as at present, but that they
shall· pay a fair rental to the State. I
think that the rental determined by the
Board of Land and Works in 1862, with
the exception of some very gross errors,
which were probably unavoidable in consequence of the haste with which the decision was arrived at, was a correct one.
The squatters, however, have not been
paying on that basis since. I believe that
they can afford, and ought, to pay a fair
rental after 1870. I propose that the Act
shall remain in force for ten years, reserving to the Legislature the right to
alter, amend, or repeal any portion of the
measure, as it thinks fit. It is not necessary to reserve that right to the Legislature, but perhaps it is only fair and. wise
to reserve the most ample rights to alter
and amend the Act at any time. I propose that, if the squatters remain undisturbed for five years, there shall be a
re-adjustment of their rental, or a re
valuation of their runs at the end of that
time. These are the proposals which I
have the honour to submit to the House.
There are many minor provisions, relating
to commons and various other things,
with which it is not necessary that I should
trouble the House now. These, then, are
the principal details of the proposed measure.
I assure honorable members that the
Government have had under their most
anxious and careful consideration the
necessity of not bringing ruin and destruction upon a great interest in this colony,
which at the same time would only end
in frustrating the settlement of the people
on the territory. I also assure honorable
members that the Government have
Mr. Grant.
n
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brought forward this measure altogether
uninfluenced by party spirit. It is no
doubt a leading political question, but I
have always considered it a great pity
that the land question has ever been so
regarded in this country, any more than
any other question which the House
chooses to consider one. We have brought
it forward in no party spirit-we have
brought it forward with no class interests
in view, but to give the people every
opportunity of acquiring homes for themselves and their families, and to facilitate
by every means in our power settlement
on the land. It will, I think, be admitted
that we have gi ven evidence of our desire
to accomplish this end in what we have
done during our tenure of office, and that
we are continuing to afford that evidence
by what is going on every day. During
this year no less than 100,000 acres of land
have been selected under the 42nd clause,
and before the year is out I have no doubt
that another 100,000 acres will be granted.
Whilst conserving all the existing interests
of the country, it is with the view that I
have just stated that the Government have
framed this Bill, and it has been introduced
simply as a measure which, in its operation,
will be just and equitable to all classes of
the community.
Mr. McCULLOCH seconded the motion.
Mr. DUFFY.-I have risen mainly to
ask two or three questions of the Minister
of Lands. I have witnessed the introduction of half-a-dozen Land Bills into
this Legislature, and I have learned one
maxim from experience, and that is, not
to debate a measure which has not been
laid upon the table. Once or twice before,
when Land Bills have been debated on
the statement of the M.inister, the Bill has
been found not to correspond with that
statement. That has been at all events
labour lost. But the first question ~hich
I desire to ask the Minister of Lands is
when he proposes to circulate this Bill?
I trust the honorable gentlemen is in a
position to do so this evening.
Mr. GRANT.-I was about to mention,
but it escaped my memory when I was addressing the House, that I shall be unable
to distribute the Bill amongst honorable
members before the end of the week. It
will be ready on Saturday morning, and I
regret it cannot be done before.
Mr. DUFFY.-The next question I
wish to ask is when will the second reading of the Bill be taken? It is very
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desirable that honorable members should
have the Bill some days in their hands
before they are asked to proceed to that
stage of it.
Mr. GRANT.-The question of the
honorable and learned member for Dalhousie is a very reasonable one. I intended
to have asked the House to allow the Bill
to be read a second time this day fortnight.
Mr. DUFFY.-If the Bill will be certainly circulated on Saturday, I should
not object to the proposition of the Minister of Lands that it be read a second
time this day fortnight. I am not wishing to be understood as expressing any
dissatisfaction at the period suggested;
but, before assenting to it, I want to make
perfectly sure that the Bill will be distributed on Saturday; because honorable
members will require preparation before
coming to the discussion which may arise
on the second reading.
Mr. GRANT.-I am reminded by my
honorable colleague, the Chief Secretary,
that it is just possible that it may be delayed a day.
Mr .. DUFFY.--There is one other
question, sir, which I desire to ask the
Minister of Lands, and to which I hope
to receive a satisfactory answer. Certain
returns, and not many of them, in connexion with the land question, have been
asked for by this House; and I have no
hesitation in saying-as the department
was orgalfized by me-that we ought to
have those returns at least as early as the
Bill itself; and I cannot imagine that any
difficulty exists in the way of accomplishing it. No doubt it would take time, but,
if the honorable member gave his undividedtime to the returns, and had nothing
else to do, the officers of the department
ought to be able to furnish them in twentyfour hours.
Mr. GRANT.-There is no occasion
for me to give any personal attention to
the preparation of these returns. I have
directed the officers of the department to
put on additional clerks, in order to have
them prepared for distribution amongst
honorable members. The hqnorable and
learned member for Dalhousie must be
aware of the great amount of work that
the department has to get through, and
how largely it has increased since he presided over it. However, I am most
anxious to meet the views of the honorable and learned member, and I will do all
in my power' wit.h that ohje~t,
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Mr. LONGMORE.-·When will the
Minister of Lands guarantee that the
Bill will be in the hands of honorable
members?
Mr. GRANT.-I will say this, that, if
I find I am not in a position to distribute
the Bill before Monday at the latest, I
will fix the second reading of it for next
Tuesday fortnight. I do not wish to
hurry honorable members to its consideration.
The motion was agreed to, and the Bill
was brought in and read a first time.
COUNTY COURTS LAW AMEND. MENT BILL.
The report of the committee on this
Bill was taken into consideration.
Mr. McKEAN called the attention of
the House to clause 67, which provided
that, in any action for debt brought in a
County Court, the plaintiff might, at his
option, take out a summons either in the
ordinary form or in form prescribed in
schedule 6; and proposed the omission of
the words which provided that, in the
event of the latter form of summons
being employed, it should be personally
served by a bailiff of a County Court, and
the substitution of the following words : "Shall be served in such manner as shall
be provided by'rules to be framed under
this Act." His object in submitting this
amendment was to do away with the provision in the clause which required that such
summons should be served by the bailiffs
of the courts. He believed it was the intention to have persons specially appointed
under the Act for the purpose. In the
case of Melbourne, it would be quite impossible for a bailiff to serve the large
number of summonses that would be required to be served in the course of a
month. Some of them might have to be
served at Ballarat, Castlemaine, Beechworth, or even Portland; and all for the
same sittings. It would be quite impossible to accomplish it, and therefore he
desired to see some provision made in the
Act which would give to the County
Court judges the power of appointing
persons to serve the summonses.
Mr. F. L. SMYTH seconded the
amendment
Mr. CASEY said he had before objected to the amendment, for the reason
that, under the Bill, a power was already
given of obtaining judgment by default.
That power was not given in the existing
Act. It waR very nE'reRsary to have the
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summonses served by some persons who
would be directly responsible to the court.
Under the circumstances, he had. no objection to the amendment.
The amendment was agreed to.
Considerable discussion took place with
reference to clause 125, which was as
follows : ., It shall be lawful for any two of the County
Court judges, from time to time and at any time,
to frame rules and orders for regulating the
practice and proceedings in the County Court,
the form of cases upon appeal to the Supreme
Court, and for determining the time within
which such appeal shall be prosecuted, and by
such rules to provide either a separate procedure for suits under part 2, and for suits under
part 3, of this Act, or by such rules to provide a
procedure under which rights cognizable under
part 2, and rights cognizable under part 3, may
be disposed of in one and the same suit; and to
frame forms of proceeding therein, and to fix the
scale of fees and costs to be allowed to practitioners in the said courts, and rules and forms
for keeping all registers, books, entries, and
accounts by registrars and other officers in the
said courts ; and for regulating the expenses' to
be paid to witnesses in the said courts; and
from time to time to amend such rules, orders,
and forms, and such fees, costs, and expenses,
and such rules, orders, and forms, and scales of
costs and expenses, or amended rules, orders,
and forms; and scales of costs and expenses,
certified under the hands of such judges, shall
be submitted to a law officer of the Crown, who
for the purposes of this Act shall be taken to be
the Attorney-General, Minister of Justice, or
Solicitor-General, or anyone of them, who may
allow, disallow, or alter the same; and the rules,
orders, and forms, and scale of costs and expenses, or amended rules, orders, and forms, so
allowed or altered, shall, from a day to be named
by the law officer, be in force in every County
Court, and shall, froI1l and after the day so to be
named, be of the same force and effect as if the
same had been enacted by the Legislature, and
shall be unimpeachable in any court of justice;
and in any case not provided for herein, or by
the said rules, the general principles of practice
and the rules observed in the Supreme Court
may be adopted and applied, with such modifi'cations as the different constitutions of the two
courts may render necessary, at the discretion
of the County Court judge before whom the
proceeding is depending, to all causes, suits,
matters, and proceedings in the County Courts;
and it shall not be necessary in any case that
the facts necessary to give jurisdiction should
appear by recital, averment, or otherwise, upon
any proceeding in, or issuing out of, any County
C~~~
.
Mr. FELLOWS said that, under this
clause, the powers which it was pr.oposed
to confer were of a most monstrous
character, and powers which he hoped the
House would not for a moment think of
tolerating. , It was well known that, under
the exis~ing system, those powers were
unknown; and. he would say that to give
them now, in the way it was proposed to
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.give' them, under- the prete,nce-well, he
did not wish to make any reflection, and
therefore he would say under the pretext
-that it was in purs:uance of the English
precedent, was, in his opinion, not to be
entertained. The judges of the County
Courts, so far as their judicial existence
was concerned, depended upon an annual
vote of the House - they were, in fact,
the mere creatures, of the Legislature;
but by this Bill it was proposed to confer
powers which elsewhere were. exercised
by persons in an altogether different position-persons who were free from every
temptation or inducement to become subservient to the governing power, persons
who were perfectly independent, and
subject to removal only for misbehaviour,
and not by any arbitrary notions which
might be indulged by the Government of the
day. By the existing law, the rules were
framed by the judges of the County Courts,
and associated with them were the law·
officers of the Crown ; so that the AttorneyGeneral, wi th the concurrence of the judges,
might make the rules of prl:!-ctice. That
was the present system; whether it was a
wise one ~r not he would not pretend to
say. But the power proposed to be
given to the law officers of the C roW'll ,
under the Bill now before the House. was,
in his opinion, of the most monstrous
character, and struck at the very root
of the system of independent administration. of justice; because the clause said
that it should be lawful for any two of
the County Court judge~ to frame rules
and orders for regulating the practice and
proceedings of the court, and to fix the
scale of fees and costs, and that, after that
had been done, those rules and scales
should be submitted to a law officer of the
Crown-either the Attorney-General, the
Minister of Justice, or Solicitor-Generalwho should have the power of allowing,
disallowing, or altering them. So that
the County Court judges would be liable
to have the rules -and forms of their
court., which they had serioll-sly considered
and determined upon, altered by one of
these gentlemen, who might not possess
the necessary ability to enable him to
do so with advantage; and sl]ch altered
rules, orders, and forms were, by this
clause, from a day to be named by the
law officers, to be in force in ~v~ry
court.
Was the House prepared to
sanction such a· proposition as that, after
the rules had been made by the judges,
they were to be altered or disallowed
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at the dictum of a law officer of the
Crown, who might make 'in them any
limitation or qualification that he thought
fit? , And, if this were done, it must not
be forgotten that the altered rules would
become binding upon every County Court
throughout the colony. He proposed that
'such a state of things should not be
allowed to take place. He moved, as an
amendment, that the words "who for the
purposes of this Act shall be taken to be the
Attorney-General, Minister of Justice, or
Solicitor General, or any of them~ who
may allow, disallow, or alter the same,"
be omitted with a view to the insertion of
the words, "for publication as hereinafter
D.).entioned, the publication being provided,
for in clause'127."
Captain MAC MAHON seconded the
amendment.
~r. CASEY said he hoped the House
would not consent to the amendment which
hi\d been proposed by the honorable and
learued member for St. Kilda (Mr. Fellows); and his reason for saying so was
that he trusted the House would refuse to
depart from the practice which was
sanctioned by English usage. The clause
under consideration, as it appeared
in the Bill, was in precisely the same
language as that employed in the English
CouniyCourtsAct. (Mr. Fellows-" No.")
He assured the honorable and learned
member that it was the same language.
Mr; FELLOWS asked where there was
any mention of a Minister of Justice in
the English Act?
Mr. CASEY said that the honorable and
learned member need not quibble about
words.
Mr. FELLOWS.-Only words?
Mr. CASEY put it to the House
whether it waS' not a mere quibhling about
words-and what, he asked, would it matter
to the principle of the clause whether it
was "the Minister of Justice," or "the
Lord Chancellor?" The honorable and
learned member on one occasion, during
the time he was Minister of Justice, compared himself to the Lord Chancellor,
when he said that he exercised functions
such as the Lord Chancellor exercised, in
appointing magistrates. What was there
in a' name? The Lord' Chancellor was a
superior law officer and a responsible
Minister of the Crown. (Mr. Duffy-" He
is also a judge.") ,No doubt -he was a
judge. If the Housewae prepared to refuse' to the Minister here such power as
was' given in cases of this kind to· the
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Lord Chancellor, he certainly thought it
would be a reflection on our' system of
Government. Excepting the purely judicial function, there was scarcely one which
the Lord Chancellor exercised that was
not exercised by the Minister of Justice
in this colony.
The honorable and
learned member for St. Kilda had started
by saying that the introduction of this
principle was a mere pretext for following
English precedent. Why it was absolutely the substance, and substantially the
language, of the English law that had been
employed, and the honorable and learned
member had only been. able to a~ail 'himself, in reply, of a qUibble, that he (Mr.
Casey) was not the Lord Chancellor, but
was the Minister of Justice. He thought
the House ought not to' consent to allowing
the power proposed to be given by the
clause to be taken away from the responsible Minister of the Crown for the time
being, and placed in the hands of those
who, howev:er worthy, wete, at any rate,
not responsible Ministers of the Crown,
and not directly responsible to the country.
He would consent to no proposition which
recognised a different principle.; and he
hoped the House would not be led away
by the statements which had been made,
and induced to hand over to others privileges and powers which exclusively
belonged to itself.
Mr. DUFFY said that, if the House,
knowing what it wllS invited to do, was
prepared to do it, there was an end of it ;
but he would say that, in his opinion, the
clause ought to be altered. If it were
not altered in some such manner as that
suggested, instead of its giving the Legislature of the country the power of doing
that which the Legislature alone ought to
have the power of doing, it would empower the Minister of Justice to 'assume a
threefold function. Now what did the
clause propose? It proposed that, after
the County Court judges had agreed
upon certain rules of practice, the Minister
. of Justice should be empowered to alter,
amend, allow, or disallow those rules,
without their being subjected in any way
to the supervision and control of_ Parliament; and not only that, but those
rules were declared to be thereafter
unimpeachable in any conrt. The Minister of Justice had said that similar
_powers to those now sought to be conferred on him by this clause were exercised by the Lord Chancellor of England. Whilst disclaiming any feeling of
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disrespect, he would point out that there
was some difference between the Lord
Chancellor of England and the Minister
of Justice of this colony. The Lord
Chancellor was a great and distinguished.
lawyer, exp0rienced in every branch of
his profession, to the summit of which he
had attained by a slow and protracted course
of legal study. Surely the House would
not go the length of saying that, because
such extensive powers were conferred upon
the Lord Chancellor, they should be conferred upon a Minister of the Crown here
who, as his honorable and learned friend,
the member for St. Rilda, had very properly
said, need not, for the performance of his
functions, be a lawyer at all. And, for the
first time, it was now proposed to declare,
by this clause, that the Minister of Justice
was a law officer. For there was anothera technical-objection, to which he would
refer, as arising out of this remark, and
that was, that the Minister of Justice
was not, in fact, a law officer. There
was but one law officer, and he was the
Attorney-General. There used to be
another-the Solicitor-General; but the
functions performed by the Minister of
Justice were merely equivalent to those
performed in England by the Home Secretary, who was habitually a layman. It
was not impossible that in this country a
layman might be appointed to .that
office, and, bearing in mind this contingency, he asked the House whether, under
all the circumstances of the case, it was
prepared to authorize, by enactment, the
Minister of Justice of this or any succeeding Government to legislate upon
such grave matters as the rules and practice of courts of law? The honorable and
learned member for St. Kilda had proposed to strike out the words altogether, but
he thought that there were other courses
which might be taken, and which would
operate as remedies to the objection that
had been so forcibly pressed upon the
attention of the House. For example,
there could, he apprehended, be no objection to the rules of practice, after they
had been submitted to a law officer of the
Crown, being laid upon the table of the
House, for say a few days, and if, during
that time, no objection was taken to them,
they might then be allowed to have the
force and effect of law; but nothing, in
his judgment, could be more objectionable
than that the rules of practice of courts of
law should be determined-as they would
be if this clause were allowed to pass in
Mr. nlljJ.t/.
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its present shape-by anyone individual,
who might, on the one hand, have no legal
experience, or who might, on the other,
be a practitioner in the very courts in
reference to which he determined the
rule8. For himself,
wouln not object
to a continuance of the existing practice,
that the Attorney-Gen~ral should confer
with the judges in making the rules, provided that, after they had been compiled,
they should be laid before Parliament in
the manner he had suggested, so that there
might be some supervision exercised; but
he would be very sorry indeed to see that,
from the day the law officer allowed or disallowed, amended or altered the rules they
should have the force of law throughout
the County Courts of the colony.· If the
House did not avoid that, it would, inst.ead
of protecting its privileges, bring itself
into contempt in permitting an individual
to do that which, in similar cases, it required the three branches of the Legislature to do.
Mr. HIGINBOTHAM remarked that
the judges of the Supreme Court had
the power to do what the honorable and
learned member for Dalhousie objected to
being done by an individual; but the
remarks of the honorable and learned
member had gone further than that, for
he objected to any individual, or any
number of individuals, being allowed
to do that which he thonght ought
to be confined to the Legislature. The
Supreme Court judges had, he repeated,
the power of making rules of practice for their courts; and those rules
took effect from the time they were made.
They had to be laid on the table of Parliament, and might be disallowed within a
given time; and certainly, if the suggestion of the honorable and learned member
were confined to that, he thought it was a
course which the Minister of Justice
might very reasonably accept-namely,
that they should be laid on the table of
Parliament, and, if they were not disallowed by either branch of the Legislature within a certain time, they should
have the force and effect of law. It appeared to him that it was very desirable
to give a power of this nature, and subject
to that limitation, to the responsible
Minister of the Crown. The power proposed to be given was to make rules of
procedure and rules as to costs and expenses, and, in point of fact, those rules
would be made by the County Court judges
themselves. The Minister would have no
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reason to take unnecessary objections, and
would, he thought, be only too happy to
give to and receive from the judges assist-.
ance in framing them. But there were
other rules which it seemed to him
very expedient not to leave to the
discretion of the County Court judges
- he meant the rules referring to
fees and costs; because those rules,
whether they were made by Parliament
or by the judges, were never altered, or,
at all events, not until after they had been
in force for a very considerable timethey were, in fact, not altered so as to
suit the altered circumstances in matters
which they had reference to. The fees
payable in the Supreme Court were fixed
by law; but he thought the House would
have reason to rejoice if the fees were
from time to time referred to the Minister
of the Crown, under whose consideration
they would properly come, with a view to .
his making such alterations as would
meet those altered circumstances; because
the amount of business in the different
courts varying as it did, made a difference
in the costs and charges which rendered
continual alterations desirable. Those
alterations coulJ not be made so long as
they had to be made by the judges and
the Legislature, and therefore he thought
that it was desirable to affirm that portion
of the clause. He confessed he was
totally unable to appreciate the objection
taken by the honorable and learned member to this power being given to the
Minister of Justice because he was not the
Lord Chancellor. It was quite true that
the Minister of Justice need not be a
barrister, or a professional man at all;
but they knew very well that he would
be either a barrister or a solicitor, for the
reason that the functions of his office
required of him the performance of professional work, and, therefore, the exercise of professional ability. Under those
circumstances, he submitted it ought not
t.o be assumed that the Minister of Justice
would be less fit to perform the duties of
his office here than would be the Lord
Chancellor in England. The objections
that had been raised sprung, he feared,
from a desire to place the responsible
Ministers of this country on a footing below
that of responsible Ministers in England.
(Mr. Duffy-" Certainly not.") He did
not say that the honorable and learned
member for Dalhousie intended that suggestion, but he thought that the objections
that had been offered sprang from a latent
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feeling of' that nature. No doubt the
Ministry were pigmies compared with
those in the mother country. (Mr. Mackay
- " And so are the judges.") And so were
the judges, as the honorable member for
Sandhurst had very properly observed.
All our institutions were small in comparison. Our population was small, our
territory was small; but these facts ought
not to diminish the relative importance of
our institutions. Although the .Ministry
of Great Britain had to administer the
affairs of millions, the Ministry of this
country had, in its small sphere, a duty
equally responsible to perform, and the
comparatively small population of Victoria
should be legislated for and cherished with
the same care. The same remarks would
apply to the Lord Chancellor in the performance of his functions; and, unless it
was to be assumed that the Minister of
Justice was unfit for the discharge of the
functions devolving upon him, the House
ought not to refuse to him the exercise of
powers similar to those which were conferred on the Lord Chancellor.
Mr. LANGTON said that the remarks
of the honorable and learned member for
Brighton showed conclusively to his mind
that the position of the Minister of Justice
here was not analogous to that of the
Lord Chancellor of England. The Minister of Justice exercised no judicial functions, as did the Lord Chancellor, neither
had he raised himself to the most distinguisheq position in his profession. His
position was not secure to him, as was that
of the Lord Chancellor, and on retirement from office he would not receive a
pension in proportion to that secured,
under such circumstances, to that distinguished functionary in Eugland; Lut
he might return to his profession and
practice in the courts in which he would
be inferior to the judges before whom he
practised. He utterly disavowed any desire to depreciate the position of responsible Ministers in this country; but unless
the honorable and learned member for
Brighton was prepared to create a Court of
Chancery here, over which a responsible
Minister should preside, to whom would
be secured a handsome retiring pension, he
could not admit that there was any force
in the argument of analogy between the
two cases, and he could not see how it
could be contended for. The honorable
and learned member for St. Kilda ought to
be able to speak with some confidence on
such a ques.tion ; for, if there was any
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member of the House capable of making of the clause from no spirit of opposition,
valuable .s~ggestions to the judges, he, because he believed that the Bill :was
would be.th,at member; but even he did calculated to confer a boon upon the'
not place himself in that position of re- . people-that it would open. the County.
vising, altering, and amending the rules; Courts to many persons who had hitherto
and, if he di~ not accept the position, the . been deterred from becoming suitors-and
country.was not likely to' secure the,assist- therefore he was desirous that the measure
ance of any person better qualified for should pass into law.
the task. He entirely concurred in the
Mr. CASEY,said he was disposed to
observation of the honorable and learned . make or accept any amendment which.
member for' Dalhousie, that the effect of would prevent the power provided by the
passing the clause would be to vest in one clause from being abused; but he c~rtainly
person functions that ought only to be per- did not understand why a power which
formed by the three branches of the Legis- 'was given by statute to a responsible
lature.
Minister in England should not also be.
Mr. F. L. SMYTH agreed with the given by statute to a responsible Minister
view that no individual should be allowed in this country. He had before him the
to exercise powers that properly belonged corresponding clause of the Imperial Act, .
only to the Legislature. The Act framed and it was in precisely the same terms as
by the Chief Justice when Attorney- the clause under consideration. He had
General, and subsequently incorporated in examined various Acts containing rethe Consolidated Acts compiled by the hon- ference to the framing of rules of court,
OI'able and learned member for Brjghton, 'and the mode in which they should be
gave similar power to that now proposed submitted to Parliament, and he found
by the amendment. He certainly thought that the Supreme Court Act provided that
the rules, immediately after they had been ,the rules framed by the judge of that
framed, should, before they acquired the court should be laid on the table of the
force of law, be laid upon the table of the Legislative Council. But, as honorable
House for a certain period of time, to be members were aware, the Supreme Court
perused by every honorable member with Act was passed before the inauguration of
a view of suggesting alterations.
responsible government. In the Mining
Mr. KERFERD expressed the hope Statute there was provision for laying the
that the Minister of Justice would either rules made by the Chief Judge of the
so modify the clause as to make it Court of Mines before Parliament, so that
consistent with the existing law, or accept Parliament might express its opinion upon
the amendment suggested by the honor- them; and, if Parliament expressed an
able and learned member for Dalhousie. opinion, it was the business of the GovernNo doubt the power which the clause ment to carry it out. The proviso in the
gave to the Minister of Justice might be Mining Statute to which he referred, and
properly exercised by the present holder which he should not object to embody in
of the office, but it might not be so the clause, was as follows : " Every such rule, alteration, or amendment
exercised by that gentleman's successors.
The power which the clause gave was a shall be laid before both Houses of Parliament
within fourteen days after the making thereof
grave and serious one, Under it, the fees respectively,
if Parliament be sitting, and, if
might be reduced to such a serious extent Parliament be not sitting, then within fourteen
as to .cripple practitioners; or they might ,days after the then next meeting of Parliabe increased to such an amount as to deter ment,"
Mr. DUFFY observed that these words
persons from bringing suits in the County
Court. By the clause as it stood, any two alone would produce no effect. There
County Court judges might frame rules must be a provision that the rules should
and regulations, and the .Minister of only come into force if Parliament did not
Justice could "allow, disallow, or alter" disallow them; but the clause provided
them. Those words were sufficiently that, after a certain day named by the
large to enable the Minister of Justice to Minister, they should have the force of
do just as he pleased in the matter. law. He begged to suggest the insertion,
Certainly the power was one which ought before the provision declaring that the
not to be given to anyone individual; rules should have the force and effect of
and th~ House would not be doing its law, of the words "be laid before both
duty if it allowed the clause to pass as it Houses of Parliament for thirty days, and
stood. He recommended an amendment shall" unless disallowed by Parliament."
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Mr. CASEY said it was not necessary power to amend and alter them; and he
to enable Parliament to disallow, because apprehended that, as long as there was reParliament could do that at any time.
sponsible government in the country~
Mr. DUFFY replied that Parliament' which he hoped would be for a considercould not disallow without an Act of Par- able period - Parliament would always
insist that its will should be carried out
liament.
Mr. CASEY apprehended that Parlia- by its responsible Ministers for the time
ment could express its opinion in the form bein~g. It was in order that some person
of an Act of Parliament, or in any other should be responsible to Parliament in
form. (Mr. Duffy-" No.") . The pro- these matters that the course proposed by
posal of the honorable and learned mem- the clause had been adopted in England.
ber for Dalhousie had no counterpart in The clause was founded on the 32nd secany existing law which he had been able tion of the Imperial Act 19th and 20th
to trace, either in the colony or elsewhere. Vict. c. 108, which was as follows: .......
"The Lord Chancellor may appoint five
The. very foundation of the authority given
by the clause was that the Minister who County Court judges, and from time to time fill
up any vacancies in their number, to frame
concurred in a rule should always be re- rules and orders for regulating the practice of
sponsible to Parliament for that rule; and the courts, and forms of proceedings therein,
the will of Parliament in reference to any and from time to time to amend such rules,
rule would at once be carried into effect. orders, a.nd forms; and such rules, orders, and
forms, or amended rules, orders, and forms,
The honorable and learned' member for certified under the hands of such judges or any
Dalhousie appeared desirous to prevent three or more of them, shall be submitted to the
Parliament doing that except by Act of Lord Chancellor, who may allow or disallow or
Parliament. He appeared to' desire that alter the same; and the rules, orders, ~nd forms,
amended rules, orders, and forms, so allowed
the rules should be made by persons who or
or altered, sball, from a day to be named by the
should not be r.esponsible to Parliament in Lord Chancellor, be in force in eyery County
any way, and that. those. rules should not Court."
be altered except by Act of Parliament.
N ow if it were desired that there should
Mr. DUFFY denied that he desired to be one system of responsible government
do anything of the kind. The clause, as in England and another here, let it be
it stood, provided that the rules, after a understood. For his own part, he should
day to be named by a law officer, should steadfastly resist-if he were the only
" be in force in eyery County Court," and person in the-House to do so-the placing
that they should have the same force and of responsible government in this country
effect as if they" had been enacted by the in a lower position than it occupied in
Legislature," and should "be unimpeach- England. He had every desire that the
able in any court of justice." Now if the supervision of Parliament should be had
clause passed without any. provision for, whenever necessary; but, so far as he
disallowance, rules might be framed which was aware, there was no Act of ParliaParliament might consider highly improper ment which made any provision like that
and unsatisfactory, and yet those rules suggested by the honorable and learned
could not be disallowed in any court, al- member for Dalhousie. He regarded it as
though the opinion of Parliament might a novel principle, calculated to degrade
be ad verse to them. (Mr. Casey-" Why responsible government, and he should be
not?") Because a resolution of Parliament no party to it.
Mr. McKEAN remarked that he saw
could not override the law of the land.
Mr. CASEY said one' serious objection no practical reason for not adopting the
to the amendme;nt was that, if the rules suggestion of the honorable and learned
could not come into operation until they member for Dalhousie, seeing that the
had lain on the table of the House thirty practice had been already carried out in
days, .the Act would become practically the colony. By the Supreme Court Act
useless. (Mr. Duffy-" Why?") Became -which, he admitted, was passed before
the Act could not come into operation the inauguration of the Constitution-the
without the rules coming into operation judges of that court had power to make
with it. With regard to the remark rules of practice, and to repeal, alter, and
that Parliament would have no means of vary the same, as occasion might require.
altering the rules, if objectionable, with- The Act provided that every such rule
out an Act of Parliament, reference to should be sent to the Chief Secretary, and
the clause would show that -the same by him laid before the Legislative Council
power whic~' made the rul~s had the -the only~ouse in existence at the time
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of the passing of the measure. The Act
made this further provision (sec. 32) : " And it shall be lawfui for the said Legislative Council, at any time within one cal~ndar
month after the same may have been laId before such Council, to present an address to the
Lieutenant-Governor of the said colony to disallow any such rule, who, if he think fit, shall
disallow the same accordingly. And if, after
having been so laid before the said Legislative
Council for such time, no such address be presented such rule shall be published in the Governm~nt Gazette of the said colony. And every
such rule save as hereinafter provided, shall
take effect from the promulgation thereof by the
said court and shall have the same force and
efficacy as' if inserted in this Act, unless disallowed as herein mentioned."
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mean to say there are not exceptional ~ases, in
which certain arbitrary rules for taxatIOn have
been laid down; but, as a general rule, costs are
an indemnity, and the principle is, find out the
damnification and then you can find out the
amount of co~ts you ought to allow."

That was the rule, but it was not observed
in. many of the County Courts.. In f~ct
it was painful to see the way III whICh
some judges rattled off the cases, with the
order " No costs, no costs." The power
was one which, he contended-in the interest not so much of the practitioner as
of the general public-should not be a:bitrarily exercised. This showed that It
would be unwise to leave the making of
rules to "any two of the County Court
Mr. DUFFY.-In this case there is no judges," and to give the power of alprovision for disallowing.
lowance or disallowance of those rules to
Mr. McKEAN, in continuation, ob- the Attorney-General or the Minister of
served that the Minister of Justice had Justice for the time being. In England
expressed his willingness to embody in ~he five County Court judges were appointed
clause the provision relating to the makmg by the Lord Chancellor as a committee to
of rules of practice contained in the Min- frame rules, and three of these judges
ing Statute. The 233rd section of that formed 'a quorum. Why should not a
Statute required that the rules should be similar practice prevail here? Why should
made by the chief judge and any two or not the framing of the rules be left to
more judges. But the clause before the two County Court judges and one Crown
House empowered" any two of the County law officer, subject of course to the
Court judges, from time to time, and. at supervision of Parliament?
Certainly
any time," to make rules of practICe. the rules ought not to become operaNow there were nine County Court tive until Parliament had the opporjudges; and, if the clause remained as it tunity either of allowing or disallowing
stood such a thinO' might happen as four them. With regard to the difficulty raised
batches (of two °judges each) framing by the Minister of Justice, it might be prorules and regulations at one and the same vided that the Act should not corne into
time; and the result might be that rules operation until three months after it reof County Courts in one part of the cei ved the Royal assent, so that the rules and
country would be antagonistic to the rules regulations could be framed in the interval.
of County Courts in another part of the
'The SPEAKER.-I must remind honcountry. One judge was occupied _per- orable members that the only amendment
haps a day with four cases; another Judge before the House is that proposed by the
rattled off his cases in the most expe- honorable and leRTned member for St.Kilda.
ditious manner possible. Again, on the
Mr. MACPHERSON thought the disquestion of costs, some judges were diame- . cussion would show the honorable and
trically oppo.sed to each other. One w.as learned member for St. Kilda (Mr. Felfor making the costs extremely low, whIle lows) the necessity that he should attend
another was disposed to err in the oppo- in his place to assist the House in the
site direction. On this point, he thought completion of its legislative enactments.
attention should be paid to the ruling of He regretted that the honorable and
Mr. Baron Bramwell, as reported in the learned member for Brighton was not
Law Journal (vo1.29). Mr. Baron Bram- now in his place, and that he did not give
well saida little more of his attention to these
"Costs are an indemnity; they are gi ven to matters-no doubt a hard thing for him
the person who receives them to indemnify him
in respect of the costs of some proceeding which to do, considering the amount of time
the other person has compelled him to tak~. which he devoted to the House while
They are not a punishment on the party who IS
a Minister of the Crown. In the ahto pay them, nor a bonus to the party ~ho is to sence of the two gentlemen to whom he
receive them. Therefore, on the questIOn of the referred, it really was a very difficnl t
costs, if you can find out the extent of that da:mnification, you can find out the extent to WhICh matter for the House, with the limited
costs ought to be allowed. Of course, I do not amount of ability which it possessed, to
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adopt any improvements which might be
suggested. With regard to the Bill before
the House, he concurred with the honorable and learned member for Dalhousie,
that these rules should be laid on the
table for thirty days, in order that the
House, if it thought fit, might take action
in reference to them. The Minister of
Justice was very anxious to uphold
responsible government. He (Mr. Macpherson) was as anxious as the Minister
of Justice that responsible government
should be in the same position here as in
the old country; but he had learned
one maxim during his parliamentary experience, and that was, never to put any
arbitrary power in the hands of a Minister
of the Crown-not because he was likely
to act wrongly, but because it was utterly
impossible to induce the House to take
such an interest in ordinary management or mismanagement as to deal with
it. Probably, if the clause remained as
it stood, the rules would be drawn by the
judges, and would not be interfered with
by the Crown law officers, but, unless the
House intended that, there was no necessity to make it the law. He considered
that what they really expected it would
be, and desired it should be, they should
endeavour to make it. He did not think
it would be inconsistent with responsible
government that the House should be the
ultimate judge as to the alterations whieh
were to be made in the rules; but he did
think it would be inconsistent with responsible government for any individual law
officer to be the sole judge in the matter.
The House divided on the question that
the words-" who for the purposes of this
Act shall be taken to be the AttorneyGeneral, Minister of Justice, or SolicitorGeneral, or anyone of them, who may allow,
disallow, or alter the same "-proposed to
be omitted, stand part of the clauseAyes
21
No~
22
Majority for Mr. Fellows' }
...
amendment ...
AYES.

Mr. Bates,
" Burtt,
Casey,
" T. Cope,
" Crews,
" Farrell,
" Francis,
" Grant,
" Higinbotham,
" Lobb,
" Mackay,
VOL. VII.-3 0

Mr. Macpherson,
" McCaw,
" McCulloch,
" G. Paton Smith,
" G. V. Smith,
" Stutt,
" Sullivan,
" Witt.
Tellers.
Mr. Byrne,
" ',,"ilson.
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NOES.

Mr. Blair,
" Bourke,
" Cohen,
" Duffy,
" Fellows,
" Hanna,
" Harcourt,
" Kerferd,
" Langton"
" Longmore,
" Macartney,
" McDonnell,

Mr. McKean,
" McKenna,
" McLellan,
" Reeves,
" Russell,
" J. T. Smith,
" F. L. Smyth,
" Whiteman.

Tellers.
Mr. Bayles,
" Bowman.

Mr. FELLOWS proposed to insert, in
the place of the wOl'ds omitted, the words
-" who, if he thinks fit, may publish the
same as herein'after mentioned." He explained that this was a slight alteration
from the language which he originally
suggested. He had no desire whatever to
deprive the law officers of their legitimate
functions; and by the- amendment, as now
proposed, it would be left optional with
them to gazette the rules or not, and thus
they would practically have a veto on the
existence of the rules. That, however,
was a different thing to giving them an
absolute power to make laws and enforce
them at their own will and pleasure.
Mr. CASEY submitted that a new element was now being brought under consideration, and that the responsibility of the
clause must rest with those honorable
members who had undertaken its amendment. The Bill had been framed in strict
accordance with English practice and precedent. The honorable and learned member for St. Kilda (Mr. Fellows), and the
honorable members who acted with him,
were prepared to degrade responsible government here. ("No.") He maintained
they were. They were prepared to place
on the statute-book a provision for which
no precedent was to be found in the colony.
If honorable members were prepared to do
that, the responsibility of mutilating the
He had
clause must rest with them.
steadfastly opposed every attempt in that
direction; and he wished it to be publicly
understood that honorable members, in
persisting with these amendments, were,
by that course, degrading responsible government.
The words proposed by Mr. Fellows
were inserted; and the words " so allowed
or altered," 'in a subsequent line, were
struck out.
Mr. DUFFY said he would now propose the amendment which he had already
suggested. That amendment would have
the effect of ensuring the continuance
of responsible government, which, as he
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understood it, was the authority of Parliament, not the ,,authority of a Minister.
Responsible government meant, in short,
responsibility to Parliament. His amendment would make the persons engaged in
framing th~ ,rules directly responsible to
this and the other House.
. Mr. CASEY observed that the effect of
the amendment already cal'ried was that
the rules shou~d be made by the judges,
who were not responsible to Parliament.
And, this being so, what advantage would
there be in placing on the statute law the
blot now proposed, for which there was
no, precedent in the whole' of the. colonial
law? (Mr. Macpherson - " Yes; the
Supreme Court Act.")
Th~ Supreme
Court rules took effect the very moment
they were promulgated, although Parliament ,might afterwards disallow them.
But the' honorable and learned member
for Dalhousie proposed that these rules
should not come into operation until thirty
days after they were laid before both
Houses of Parliament.
Mr. DUFFY said he would limit his
amendment to the words-" be laid before
both Houses of Parliament for thirty
days, and shall." This would not prevent
the rules coming into operation in the interval, and yet it would give Parliament
an opportunity of disallowing them.
'Mr. CASEY remarked that, if that
were the amendment, he should have no
objection to it. What he objected to was
the proposal that the rules should not
have force until after they were laid on
the t able of the House.
Mr. MeCAW asked who was to lay the
rules before the House?
Mr. DUFFY.-The responsible Minister of the department.
Mr. MeCA W said he could understand
that if the responsible Minister were a
party to the making of the rules; but, as
it did not appear that any responsible
Minister would have anything to do with
the making of the rules, he could not understand how they could be ~rought before
the House. Everybody's business was nobody's business; and he thought the
proverb would be realized in the case of
these rules.
Mr. REEVES considered that the
Minister of Justice was by no means
warranted in stating that the gentlemen
who voted for the amendment wished to
degrade responsible government. That
was not his intention. His desire was to
limit the a,tbitr:ary power in the hands of

Amendment Bill.

Ministers of the Crown. Too much arbitrary'power had been used already;. and
he hoped tha~, in future, itwould not be
permitted..
Mr. G. PATON SMITH submitted
that the amendment now before the House
was inconsistent with that already adopted.
It had been agreed that 'the discretion to
exercise a veto on the rules should be left
in the hands of the Minister in the first
instance; but, if the veto were exercised,
the House would not see the rules at all.
Mr. MACPHERSON concurred with
the Attorney-General that the amendment
proposed by the honorable and learned
mem ber for Dalhousie was inconsistent
with the one which had just been carried.
Mr. FELLO W S said he saw no inconsistency bAtween the two amendments.
The fact of requiring the rules to be laid
on the table of the House would not prevent the Attorney-General exercising his
veto, if he thought fit to do so, before they
were laid on the table, by withholding them
from publication in the Gazette. On the
other hand, if the rules were vetoed by
the Attorney-General, the House would
have the opportunity, if they were laid on
the table, of expressing its opinion as to
whether they should have been disallowed.
With respect to the objection of the
honorable member for East Bourke (Mr.
McCaw), that it was no one's duty to lay
the rules on the table, it· was only necessary to say that it was the duty of the
law officer. The objection, if there was
anything in it, would apply with equal
force to the rules of the Supreme Court,
which required to be laid before Parliament.
The amendment was agreed to.
On the motion of Mr. FELLOWS, the
words" from the time of the said publication thereof," were substituted for "from
a day to be named by the law officer," and
the subsequent words" from and after the
day so to be named," were omitted.
On the motion of Mr. KERFERD, in
the second schedule, being the form of a
warrant of commitment for contempt, &c.,
the word "wilful" was inserted before
" prevarication."
The report of the committee, as
amended, was then adopted.
INSOLVENCY LAW AMENDMENT
BILL.
The House went into committee for the
consideration of this Bill.
The first eight clauses were postpon.ed.
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the question of compensation would fall to
~lause 11, providing that "the person who at the time of the commence- the ground, beca,use assignee$ could ]lot
ment of this Act shall hold the office of be both compensated and retained in
Chief Commissioner of Insolvent Estates" office.
Mr. KERFERD admitted that the
shall· be a judge of t.he Court of lnsolsolvency, and giving the Governor in question ought to be discussed on a subCouncil power to remove such judge at sequent clause, but he agreed with the
any time,. and in the case of the death, honorable and learned member for St.
resignation, or removal of' such judge, to Kilda (Mr. Fellows) that some security
,appoint a barrister of not less than five should be taken that the present official
assignees would not be deprived of -their
years standing as his successor,
Mr. FELLOWS moved the substitution position simply because a change was
of the word "persons" for" person," with made in the law.
Captain MAC MAHON expressed his
the view of proposing some' further amendments, toprovidethat the official assignees, concurrence with the remarks of the honas well as the Chief Commissioner, should' orable and learned member for Brighton,
retain their appointments under the new , and the hope that any official assignees
AC,t. It seemed to him simply common whose services were dispensed with would
justice to retail}. the official assignees in, receive adequate compensation for their
office under the new Act, unless they had loss of office. He, at the same time, sugmiscondqcted themselves, or there was gested that it would be advantageous to
some other gc;>od reason for treating them the public interests to allow the creditors
in a ,different manner froJ;Il t~at in which of each estate to choose their own official
it was proposed to treat with the Chief assignee, instead of the choice being by
ballot, or by rotation, in accordance with
Commissioner.
Mr. G. PATON SMITH pointed out the existing practice.
Mr. BYRNE hoped the Attor.neythat the clauf3e referred only to the judge
of the Court of Insolvency. The official Genm'al would state, whether it was inassignees were dealt with in another part tended to make a number' of statutory
of the Bill, and the question raised by the appointments under this Bill? Thel'e wa~
honorable and learned member for St. one instance in which the appointment' of
KHda could be discussed when that por- an officer of one of the. public,departments,
tion of the measure was under con- at a salary of £1,200 per annum, had been
sideration. He was not aware that there nicely slipped into an Act of Parliament;
was any desire to remove the gentlemen and now, when his services were dispensed
who at present held office as official with, it was said he,could not be got rid
assignees, but he trusted tbat honorable of because he was appointed by statute.
members would not incautiously make Great care ought to be exercised in
.making statu tory appointments, lest, the
statutory appointments.
, Mr., WILSON agreed with the At- country should be saddled with unnecestorney-General that the proposed amend- sary expense,
ment should be discussed when the
Mr. FELLOWS withdrew his. amendclauses relating to official assignees were ment, admitting that it would be more
under .consideration.
properly a matter for discussion when
Mr. HIGINBOTHAM remarked that the clauses relating to official assignees
'
there was another reason why this clause were under discussion.
should be limited to the judge. When the
On clause 13, providing that a judge,
Bill came into operation the duties of the after fifteen years' service, or, if sixty
official assignees would be considerably years of' age, after ten years' service,
reduced, and probably it would not be ex- should be entitled to a pension of not less
pedient to employ as many of those officers than one-third, nor more than two thirds,
as heretofore. At a subsequent stage of of his salary,
,
the ~ill, it would be very proper to conMr. KERFERD suggested that sixtysider whether the official assignees whose five years of age should be .f?ubstituted for
services were dispensed with would not sixty, and that the pension should be fixed
be entitled to receive some compensation; absolutely at one-half the salary, in order
but if it was provided (as the amendment that the clause might correspond with a
proposed) that all official assignees under similar clause, as amended, in the County
the existing law should be official assignees Courts Law Amendment Bm.
under the new law, as a matter of course
The clause was postponed.
302
,

,

8G..J:

Insolvency Law

[ASSEMBLY.]

Amendment Bill.

On clause 19, allowing an appeal to the
Supreme Court from any order of the

Captain MAC MAHON observed that
the Supreme Court and County Courts

Conrt of Insolvency,

were established for the administration of

Mr. KERFERD proposed that fourteen justice, in the general acceptation of the
days' notice of appeal, instead of seven term, and therefore might very properly
days, should ,be given by the appellant.
frame regulations for their own ptocedure.
Insol vency Courts, however, dealt with
The amendment was agreed to.
On clause 2] , empowering the Governor the estates of private individuals, and
in Council to appoint any three Insol- therefore, in his opinion, their procedure
vency Court judges to frame rules for ought to be very clearly defined for them.
regulating the practice and procedure of
Mr. WILSON could not see any reason
the courL, the duties of insolvents, as- why a different principle should be adopted
signees, and other officers of the court, in regard. to the procedure in Insolvency
and for carrying out the general provisions Courts from that adopted as to the proof the Act, all such rules to be pro- cedure in County Courts.
mulgated by, and to take effect from,
The amendment, to strike out the words
their publication in the Government "any three judges," was agreed to.
Gazette,
On the question that the words, " any
Mr. G. PATON SMITH proposed the two judges, together with the Attorneyomission of the words" any three judges" General, or Minister of Justice, or
with a view to insert the words "any Solicitor-General, two of whom shall
two judges, together with the Attorney- form a quorum," be inserted,
General, or Minister of Justice, or
Mr. FELLOWS moved that the words
Solicitor-General, two of whom shall form " law officer" be substituted for the words
a quorum."
"Attorney-General, or Minister of J usCaptain MAC MAHON remarked that tice, or Solicitor-General." The Minister
the rules referred to in the clause virtually of Justice had no legal standing-he was
embraced the whole machinery of the an officer unknown to the law, and was
Bill. It was scarcely consistent with not mentioned in any Act of Parliament.
parliamentary government that such ex- He regretted that such an officer had ever
tensive powers should be vested, without existed, even in the person of himself.
control, in the hands of a judge and a
Captain MAC MAHON inquired what
Minister of the Crown. He trusted that the phrase, "the law officer," meant?
an amendment would be introduced to
Mr. FELLOWS explained that it was
provide that none of the rules should defined by Act of Parliament.
come into operation until Parliament had
The amendment was agreed to, and the
an opportunity of deciding whether they words, 8S amended, were inserted.
were expedient or not.
On clause 22, providing that" all rules
Mr. G. PATON SMITH pointed out to be made under the preceding section
that the next clause provided that all rule-s shall be laid before both Houses of Parshould be laid before both Houses of Par- liament within ten days after their being
liament within ten days after their publi- promulgated, or if Parliament be not then
cation in the Gazette, or, if Parliament sitting, as soon as Parliament shall therewere not then sitting, as soon as it as- after assemble for the despatch of busisembled. A similar power to frame rules ness; and any such rule shall cease to be
was given under the Supreme Court Act, in force on the expiration of the thirtieth
and under the County Court Bill. It was day after addresses against it have been
necessary that sufficiently plastic powers presented to the Governor by both Houses
should be given to enable rules to be of Parliament."
framed to meet all requirements.
Mr. FELLOWS moved t.hat all the
Mr. KERFERD submitted that the words after" business" be struck out.
"forms of petitions" should not (as the
The amendment was agreed to.
clause proposed) be the subject of regulaSome discussion took place on clause
tions to be framed by the court, but 26, which was as follows : should be fixed by a schedule of the Act.
" No action shall be brought or suit instituted
A form might be framed which would offer in any court of law or equity to recover any
too great facilities to an insolvent, or chattels personal taken or claimed by any aswould be so stringent as to improperly signee, or trustee, or the value thereof or any
damages in respect of the taking thereof, proprevent an insolvent taking the benefit of vided the value of such goods and chattels or
the Act.
such damages do not exceed the value of £250,
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but the court may decide the right of property
in any such chattels upon the application of any
person claiming to be entitled thereto, and may
make such order for the delivery up or retention of such chattels by the assignee, or trustee,
01', if the same shall have been sold, for the payment of the value thereof out of the estate of
the insolvent or otherwise to the person entitled
as to the said court may seem fit."

Mr. FELLOWS remarked that the
clause was one of a very novel character.
He could not understand why a person
should be debarred from bringing an action
for the recovery of property belonging to
him which was seized by the official
assignee of an insolvent estate unless the
value exceeded £250. This appeared to
him to be a most arbitrary provision. Who
was to decide the value of the property?
Mr. G. PATON SMITH said that the
object of the clause was to prevent unnecessary delay and expense in determining creditors' rights to property. Under
the present law, if any property was in
dispute, an action in the Supreme Court
or in a County Court had to be commenced in order to determine the right to
it; but this clause would enable the
Insolvency Court to decide any question
as to the right to property under the
value of £250 during the winding up of
the estate in connexion with which the
dispute arose.
Captain MAC MAHON objected to an
official assignee having the right to seize
property of the value of £250, belonging
to any man, and to a judge in insolvency
being empowered, without the assistance
of a jury, to determine to whom such
property belonged.
The clause was postponed.
On clause 30, declaring it to be necessary for the person obtaining an order for
sequestration forthwith to lodge it with
the sheriff of the district, who should
register it, and note on it the day and
hour of its production to him; and also
providing for the notification of the
sequestration in the Government Gazette
and in one or more of the district newspapers,
Mr. FELLOWS inquired in what district it was proposed that the registration
should be made ?
Mr. G. PATON SMITH replied that
it was the insolvent district.
Mr. FELLOWS pointed out that
there would probably be no sheriff in the
insolvent district.
Mr. WILSON said he thought it
would be wise that the notification
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should be published in one of the Mel.
bourne papers. He would move an amendment to accomplish that object.
Mr. FELLOWS remarked that he
believed when the Insolvency Act was
passed there was only one sheriff in the
whole colony; but, if the colony was to be
divided into sheriff districts, the question
would arise where the registration was to
be made. Considerable inconvenience, he
thought, would result if it were made
compulsory on the party obtaining the
order to lodge it with the sheriff of the
district. He would suggest that some
plan should be devised by which it could
be lodged in a more central place-for
instance, with the Registrar-General.
Everybody would then know where to go.
The amendment was agreed to.
Clause 41, providing that affidavits
of prisoners in gaol may be sworn before
the keeper of such gaol, was postponed.
On clause 48, declaring that all petitions
for voluntary sequestration should be presented to the judge or chief clerk of the
court of the district in which the petitioner resides,
Mr. G. PATON SMITH moved the
addition of the following words :-" And
except as by this Act otherwise provided
the sequestration shall be in such district."
The amendment was agreed to.
On clause 51, providing that a person
shall be deemed to have committed an
act of insolvency when judgment in any
proceeding instituted by a creditor against
such person shall be returned unsatisfied,
Mr. G. PATON SMITH explained
that the object of this clause was that, if
a debtor was unable to point out goods of
sufficient value to satisfy the judgment, he
should be deemed to have committed an
act of insolvency.
Mr. WILSON thought that it was a
very wise provIslon. He said that a man
might dishonour a bill, although he might
have plenty of means elsewhere; there
might be no goods discoverable by which
the judgment could be satisfied.
Captain MAC MAHON said that that
argument would be all very well in cases
where assets were concealed. He thought
the wishes of the creditor should be consulted on the subject, and that, if he
desired to make the debtor insolvent, he
should have the powel' of doing so; but,
if this clause were carried as it stood,
he would absolutely become insolvent
whether the creditor wishe4 it or not.
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He' therefore mov.ed the substitution of
the' . w~rd " ~ay " for the word "shaii,'~
and he thou,ght that,if that were assented
to, it wo:uld be all that would. he required
to meet the oo.se.
. Mr. KERFERP pointed out that a
man might have the whole of hiirproperty
invested in real estate, where judgment
would not attach. Of course he might have
the power of getting out of his difficulties
if time, were given him. His (Mr.
Kerferd's) experience was that, as a rule,
legislation for particular cases of this kind
turned out most ineffective and injurious.
Itmight be the means of compelling men
to become insolv.ent who were perfectly
able. in, a little time to meet 'their
engagements. All that was really wanted
was to make provision for the case of a
debtor concealing his assets.
Mr. G. PATON SMITH said that
section 13 of the existing Insolvency
Act- was very similar to the clause now '
before the committee. It declared, amongst
other things, "not being able to point out
to the sheriff" goods sufficient to satisfy
a judgm,ent, to be an act of insolvency ..
Mr. COHEN t.hought that the clause
was a most valuable one. If a man could
not pay his just debts, and was sued, and
judgment obtained against him, he became
to all intents and purposes insolvent; and
why should the estate be put to unnecessary expense?
Captain MAC MAHON said that the
clause under consideration would depend
greatly on the assignment clauses.' Under
this clause a small creditor might- have
the power of forcing a very large estate
into the Insolvent Court, if the other
creditors would not pay him his debt in
full. In such a case, where a small
trader-"-an ordinary, retail dealer-was
obstinate, the estate would have to bear
the whole expense of the proceedings.
Mr. WILSON observed that no honest
man had anything to dread from the
operation of this clause; on the contrary,
he would, immediately take refuge under
it, because he would obtain time to settle
equitably with all his creditors. It was
very necessary, however, that a stringent
clause should be passed to meet the case
of the dishonest debtor.
Mr. MeCA W announced his intention
of supporting the amendment.
Mr. G. PATON SMITH explained
that another object of the clause was that,
when a,man found himself in the position
of not being, able to paT his debts, his
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property should ,become vested in' his
creditors. In fact the whole scope and
opject of this Bill was to enable the credItor to get hold of the property speedily;
and, when he assured honorable members
that there was nothing nl9re in the clause
than was provided by the existing law, he
trusted that the committee would be sntisfled. As to assignments, he might say
that the clauses relating to them Were
already drafted, and that he should be
very glad to submit them. He hoped
honorable members would consider this
clause now, apart from the assignment
clauses, which were not yet in the Bill ;
but, if it was the wish of the committee,
he had no objection to bring thos~ clauses
down and discuss them together With that
now under consideration.
Mr. COHEN inquired whether an assignment under this Bill would protect
a debtor from the action of his creditor?
Mr. G. PATON SMITH replied'in the
affirmative.
The amendment was withdrawn.
On clause 63, providing that a conveyance of property should not be deemed an
act of insolvellcy, unless a petition for
sequestration should have been filed within
three months of the execution of' it by
the debtor,
'
Mr. BYRNE moved the insertion of
the words "justice of the peace" as' one
of the persons by whom the execution of
.the deed should be attested.
The amendment was agreed to.
On clause 83, rendering fraudulent
and absolutely void every alienation,
transfer, gift, surrender, or mortgage of
any estate, goods, or effects made, without
va-Iuable consideration, "by any person
who at the time is actually insolvent," or
who by any alienation, &c., would be rendered insolvent,
.
Mr. WILSON suggested that some time
should be mentioned in the clause. If
this were not done, complications would
arise. For instance, a man might give a
bill of sale when possessed of mining
shares to the value of £100 ; two months
afterwards those mining shares might not
be worth more than £5; and thus it
would be difficult to ascertain whether,
when the bill of sale was given, the man
was insolvent or ,not. He would suggest
that the time should be sixty days.
Mr. COHEN recommended thirty days.
Mr. KERFERD considered that the
clause ought not to apply to transactions
which might take place some time, say
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eight or nine months, before the insol
vency.
Mr. G. PATON SMITH said the clause,
which was a transcript of the existing
law, merely provided that a bill of sale
given by a person actually insolvent,
without adequate consideration, should be
void. The next clause (the 84th) provided that any alienations, without valuable
consideration, made within twelve months
before sequestration, were liable to be set
aside.
Clause 85, declaring void any alienations,
&c., made with the view of preferring o~e
creditor to another, was postponed.
On clause 89,
Mr. G. PATON SMITH explained
that, under this clause, an execution
creditor by whose proceedings a man
became insolvent-who, by the existing
law, was placed in no better position than
other creditors-would be entitled to be
paid his taxed costs out of the" estate,
provided the payment did not exceed £50.
Mr. WILSON expressed his approval
of the clause.
The committee having advanced as far
as clause 91, progress was reported.
The House adjourned at eleven o'clock.

LEGISLATIVE COUNCIL.
Wednesday, iJ'lay 26, 1869.
The PRESIDENT took the chair at twentyone minutes past four o'clock p.m., and read
th'~ prayer.
ABATTOIRS BILL.
The Hon. J. McCRAE moved that the
order of the day for the further consideration in committee of this Bill be postponed until Wednesday, June 9, for the
reasons assigned by him on the previous
Wednesday.
The Hon. P. RUSSELL seconded the
motion, which was agreed to.
PRINTING COMMITTEE.
The Hon. J . GRAHAM brought up
the first report of the Printing Committee,
and moved that it be adopted.
"
The Hon. R. TURNBULL seconded
the motion, which was agreed to.
The House adjourned at twenty-five
minutes past four o'clock, until Wednesday,
June 2.
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LEGISLATIVE ASSEMBLY.
Wednesday, May 26, 1869.
Police Courts and Publio Holidays - Landsborough -:- The
Proposed Appeal to the Privy Counoil re Legislative
Assembly and Supreme Court-:Mr.lI. W. Fay-Retrenchment-The Engrossing Staff of the Lands Department-Mr. Vale's Resignation of the Commissionership of Cus.
toms-The MilitarY-Priva.te Members' Business-Sur.
veys for Water SChemes-Railway Construction-Coroners'
Statute Amendment Bill~Juries Statute Amendment
Bill-County Courts Law Amendment Bill-Insolvency
La.w Amendment Bill - MuniCipal Corporation. Law
Amendment Bill-Land Forfeiture, Warndoo.

The SPEAKER took the chair at halfpast four o'clock p.m.
PUBLIC HOLIDAYS. "
Mr. HARBISON" asked the Minister
of Justice whether any police magistrate
had authority to order a police court to
be opened for business on a public holiday?
Mr. CASEY said there was no law, so
far as he was aware, which prohibited the
holding of a police court on a public holiday. The case which led to the putting
of the question occurred on the Queen's
birthday. That morning, some fifty-two
cases were in the lock-up at Melbourne.
The practice" on such occasions was for
certain magistrates to attend at the lock
up, and in the adjoining room to deal with
the prisoners then in custody-a proceeding which occupied usually not more than
half an hour. However, the room was
small, and on this occasion it was thought
better to dispose of the business in
the police court. But no other business
than the clearing of the lock-up sheet
was transacted. The court was not held
for ordinary business. He waR altogether
opposed to the holding of courts on days
set apart as public holidays.
LANDSBOROUGH.
Mr. BYRNE called attention to the
great inconvenience and loss caused to the
inhabitants of Landsborough and its
vicinity, in consequence of the withdrawal
of the receiver and paymaster from that
district; and asked the Treasurer, if the
arrangement could not be altered?
Mr. McCULLOCH said he hoped, in
a few days, to be able to remedy the inconvenience complained of.
THE PRIVILEGE APPEAL.
Mr. BLAIR inquired whether the Government in.tenqed to send to the P~i vy
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Council an appeal from the recent decision
of the judges of the Supreme Court, in a
matter affecting the privileges of the
House, pursuant to the resolution passed
on the previous Thursday; and whether
a copy of the form of appeal, recommended
by the select committee on Privilege,
would be laid on the table?
Mr. G. P ATON ~MITH stated that
the resolution of the House would be acted
upon without delay. The committee recommended no form of appeal. The matter would have to be carried out either by
the Crown law officers or by the solicitors
for the colony in England.
MR. H. W. FAY.
Mr. BAYLES asked the PostmasterGeneral whether he had refused to allow
compensation to Mr. H. W. Fay, late assistant teacher at the Industrial Schools,
Sunbury? Mr. Fay was in the Government service four years, and was not discharged; his services were dispensed
with, as a letter from the PostmasterGeneral showed.
Mr. G. V. SMITH said the letter referred to was written with other circular
letters to officers in the service when the
reuuctions were determined upon. It was
sent by mistake to Mr. Fay, who was
not to be classed among the officers whose
services had been dispensed with, because
he was discharged for incompetency; but,
in order to mitigate the hardship, and to
save him from the stigma of dismissal,
some months' notice was given him that
his services would not be required further.
Mr. Fay had been expressly informed
why his services were dispensed with,
and, under the circumstances, compensation could not be allowed.
RETRENCHMENT.
Mr. HARCOURT asked the Minister
of Lands if the gentlemen composing the
engrossing staff of the· Lands-office had
had their rate of remuneration reduced
fifty per cent. since the beginning of the
year, though their average monthly earnings did not exceed £9 lOs. for the preyious twelve months; and notwithstanding
the promise made by the Chief Secretary,
in his financial statement, "that there
should be no reduction this year in compensation for the losses the public emplojes sustained by the dead-locks of
1867 and 1868" ?
Mr. GRANT said reductions had been
made in the fees for copying and engrossing
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work, under the direction and with the
approval of the Assistant-Commissioner of
Lands and other officers in the department.
He believed the reductions were right and
proper at the time; but it appeared that,
as a large number of persons had been
employed, the reductions had pressed
somewhat heavily on individuals. Ipquiry should be made, and he would endeavour to mitigate any case of injustice.
MR. VALE.
Mr. MACKAY.-Mr. Speaker, I beg
to ask the Chief Secretary, without notice,
if it be true that MI'. Vale has resigned
the office of Minister of Customs, anu
whether it has been in consequence of
pressure brought to bear upon him by his
colleagues? I know I am travelling out
of the usual course; but I put the question
in consequence of a rumour which has
appeared in the public prints that a motion
is about to be brought forward in the
I-louse, declaring the continuance of Mr.
Vale in office to be contrary to constitutional rule and precedent. I will take
the opportunity of saying that I think it
only due to Mr. Vale to express my sense
of the course which he adopted in going
to Ballarat, virtually for the purpose of
attempting to carry out the decision of
this House. I say, sir, with the utmost
confidence, that public life in this colony
-(Cries of "Question.") With all due
deference to the honorable gentlemen who
interrupt me, I may say that I can have
recourse to the forms of the House, but I
don't wish to do so.
Mr. KERFERD.-I rise to a point of
order. The honorable gentleman says he
can have recourse to the forms of the
House. If he does so, he will act in a
proper way, because then every honorable
member who desires can address himself
to the subject. If the honorable member can take advantage of the opportunity
of putting a question to make his statement,
no other honorable member will be permitted to speak.
Mr. MACKAY.-Any honorable gentleman who follows me can move the
adjournment of the House. I merely ask
a question, and, in doing so, I am only
doing that which is allowable on the part
of any honorable member-namely, giving
reasons why I ask the question. This
may be objectionable to some honorable
members, but I consider that, until I am
ruled out of order, I should be permitted
to proceed.
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Mr. McLELLAN. - I submit, Mr.
Rpeaker, that the honorable member has
no right whatever to make any statement
of this sort. I ask for your ruling upon
the point.
The SPEAKER.-Honorable members
must he aware of the rule of Parliament,
which has been frequently stated-that
it is irregular for an honorable member,
in putting a question, to state reasons or
opinions, or to endeavour to elicit, by a
reply, the reasons or opinions of other
members.
Mr. MACKAY.-Then I will move
the adjournment of the House. I do so
in order that I may express my opinion
that the action which Mr. Vale has taken
is worthy the respect of all honest men,
no matter whether they may disagree or
not with the decision of the House as regards Mr. Jones. For an honorable member to resign his seat in Parliament under
such circumstances is an act of chivalry;
and for him to jeopardize his seat in the
Cabinet is a still greater act of chivalry.
I think the resignation by the honorable
gentleman of his seat in the Ministry
ought not to be allowed to pass without
some expression of opinion on the part of
the House. No doubt the honorable gentleman has enemies in the House; but I
think they ought to show their magnanimity by rising above petty and personal
considerations, and doing honour to a
gentleman who has done honour to himself, and to the Ministry and the House
with which he has been associated, by the
noble course he has taken.
.
Mr. McCULLOCH.-In reply to the
question put by the honorable member, I
may state that, yesterday, I received an
intimation from the late Minister of Customs that he resigned his office, because
he thought that, under the circumstance
of his not holding a seat in this House, it
was not right that he should remain a
member of the Government. I regretted
very much to receive this intimation.
There was no pressure on the part of the
Government to bring it about; in fact the
disposition of the Government was the
other way. I endeavoured to induce the
honorable member to alter his determination; I represented to him that I thought,
considering the peculiar circumstances
under which he lost his seat us a parliamentary representative, that the House
would extend some leniency towards him
until he had the opportunity of obtaining
a seat.
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Mr. FELLOWS. - I may state that
there was no intention on the part of anyone on this side of the House to take any
notice whatever of the honorable gentleman not having a seat.
Mr. DUFFY.-I concur in the opinion
expressed by the honorable member for
Sandhurst (Mr. Mackay), that the resignation of office by the late Minister of
Customs ought not to pass without somo
comment. For my part, I cordially concur
in the opinion that the honorable gentleman has, by his conduct, earned credit for
himself, and has raised the character of
public life in this country. Perhaps I
may be pardoned for saying that, for a
long time, the honorable gentleman did
not, either as a politician or as a fellow
member, attract much of my sympathy
towards him. But, on two public occasions,
his conduct was of such a marked character
as to leave upon my mind the impression
that he was a man of great integrity and
great courage. Sir, having said that, and
as the Chief Secretary has intimated, if I
understand him properly, that the resignation of the Minister of Customs is
accepted, I think the time has properly
come to ask the head of the Government
when he means to fill up that and the
othe1' vacant office. As long as Mr. Vale
held the office of Minister of Customs I
should not have joined in bringing any
pressure to bear upon him, or in asking
questions about him. But, as the honorable gentleman has sent in his resignation,
and as his resignation has been accepted,
I trust the constitutional practice of filling up vacancies in the Ministry will be
resorted to.
Mr. McCULLOCH.-No doubt the
constitutional practice of filling up vacancies in the Ministry will be resorted to. .
.The motion for the adjournment of the
House was negatived.
THE MILITARY.
Mr. LANGTON asked the ChiefSecretary whether he would lay on the table
copies of the despatches which had been
received by His Excellency the Governor
from England, in reference to the redistribution of Imperial troops in the Australian colonies? The despatches on this
subject received by Governors of other
colonies had already been published.
Mr. McCULLOCH said a despatch of
the nature referred to had been received,
but the proper way for the House to
ohtain it waF! hy address to His Excellency
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the ·Governor. He 'had ·no. objection to
communicate with His Excellency on the
supject.
Mr. RUSSELL moved"That there be laid upon the table of this House
a return showing when the detachment of the
14th Regiment at present in the colony arrived;
the numerical strength of such detachment; the
number of soldiers in the regiment who have
been convicted at the police courts; and the
offences with which they were charged, and the
punishment awarded."
The honorable member stated that rumours had been current about the misconduct of the troops stationed in Melbourne, and he desired to ascertain
whether these rumours had any foundation or not. It was with this view that
he moved for the return, which would
also be useful when the question of the
retention in the colony of Imperial troops
came to be considered.
Mr. MACBAIN seconded the motion,
which was agreed to.
PRIVATE BUSINESS.
Mr. HUMFFRAY appealed to the Chief
Secretary to assist in making a House on
Fridays, so that the business on' the
paper, in the names of private members,
might be. dealt with.
Mr. McCULLOCH said he had no objection to the House sitting on Friday, if
honorable members desired it.
Mr. LALOR observed that the honorable member for Ballarat East (Mr.
Humffray) wished the House to sit on
Friday, in order that he might bring on
an important motion affecting the mining
interest. But an opportunity for the
honorable member to do this was afforded
any night when the motion was made that
~he Speaker do leave the chair.
If he
(Mr. Lalor) had a proposition of the kind
to bring forward, he would find sufficient
opportunity for doing So. But Friday
was usually considered a dies non, and it
would be a hardship on honorable members, who were disposed to attend, to find,
on reaching the House, that there was no
quorum.
Mr. HUMFFRAY said he would be
content to bring forward his motion on a
Thursday, if the Government would give
him an opportunity of so doing.
WATER SUPPLY.
Mr. DYTE moved"That there be laid upon the table of this
House a return of the number of surveyors that
have been engaged surveying for the various
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water schemes of the colony, specifying, under
various headings, name of surveyor. .locality
where engaged, amount of cost for such survey,
and the result."
.
Mr. McKENNA seconded the motion,
which was agreed to.
RAILWAY CONSTRUCTION.
Mr. MACPHERSON moved., That a select committee be appointed to inquire into and report upon the subject of railway extension in Victoria, with a view to
ascertain the most economical mode of construction, consistent with safety and stability, with
power to call for persons and papers, and to
sit on days on which the House does not
sit; such committee to consist of Mr. :8ayles,
Mr. Connor,Mr. Kernot, Mr. Lobb, Mr. Macartney,
Mr. Russell, Mr. Sullivan, and the mover."
Mr. DYTE seconded the motion.
Mr. LALOR asked what object would
be obtained if the Upper Murray Railway
Construction Bill became law before the
committee completed its labours?
Mr. KERFERD presumed that the
object of the motion was to collect information which would be of value when specifications were drawn and tenders called for
the construction of the line. It was important that the line should be constructed in the most economical manner:
Had economy been sufficiently considered
when the existing lines were formed,
those lines would probably have been selfsupporting instead of a burthen upon the
State. He suggested that Mr. Hanna
should be added to the committee.
Mr. McKEAN thought that, if it were
desired that the committee should have
the confidence of the country, all the
districts which were agitating for railway
communication should be represented on it.
Mr. HUMFFRAY expressed him~elf
satisfied that the proposed inquiry, to be
of any use, must occupy many months.
Therefore he contended that it should not
be entered upon except with the understanding that it would not interfere wi th the
action already taken for the construction
of the Upper Murray line.
.
Mr. SULLIVAN said, on the distinct
understanding that the appointment of the
committee would not interfere with the
progress of the Railway Construction
Bill, he would not oppose the motion.
Mr. BLAIR objected to the appointment of the committee, for the reason that
it could give no information to the House
which could not be supplied in a more
direct, concise, and effective way by any
one honorable member who industriously
posted himself up on the question, alid
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came before the House with a clear state- he thought that such an expenditure as
ment of the practical results which he £9,500 per mile ought not to be incurred
had worked out.
in the construction of the Upper Murray
Mr. MACGREGOR said, if the line.
Minister of Railways intended to proceed
Mr. MACPHERSON explained that,
with the Upper Murray line as soon as the in selecting the committee, he had done
Construction Bill became law, ,the labours so chiefly with the desire to obtain the
of the committee would be fruitless, so far assistance of gentlemen who would attend
as that line was concerned. No doubt it punctually. With the leave of the House,
was very desirable that some inquiry he would add to the committee the names
should be made before the House was of Mr. McKean, Mr. Hanna, and Mr.
committed to so large an expenditure as Mason.
£9,500 per mile. Still he supposed railMr. BYRNE suggested the addition of
way extension in the colony would not be Mr. Kitto; and requested that the names
at an end with the completion of the rail- should be put to the House seriatim.
way to the Ovens. Certain other districts
Mr. HANNA recommended that Mr.
would not be satisfied unless they also Williams should be on the committee.
enjoyed the advantages of railway comMr. REEVES asked if the Government
munication; and therefore the inquiry, if intended to proceed with the Upper Murit would not be of use in connexion with ray line before this committee brought up
the line about to be immediately com- its report? He considered that, before a
menced, would be valuable in reference to work of the kind was entered upon, honlines to be undertaken hereafter. There- orable members should have more infore he should vote for the motion.
formation in reference to the matter of
Mr. SULLIVAN desired to correct a; construction than they had yet been supmisapprehension under which the honorable plied with. Indeed, so far, they had been
member for Rodney appeared to labour. furnished with very little information on
He had said nothing about forcing on the . the subject. And yet a wide difference
. ,Yorks. He intended to move the second of opinion as to the cost of construction
reading of the Construction Bill on the appeared to prevail among honorable
following Tuesday, and upon the action members.
which the House might then take would
The motion for the appointment of a
the subsequent course depend.
commi ttee was agreed to.
Mr. McLELLAN considered that reOn the motion of Mr. KERFERD,
liable information on railway construction leave was granted to increase the com.
collected by a select committee would be mittee to fifteen members.
of service: lIDless it were collected after
The committee was then constituted 8S
the fashion in which the select committee follows :-Mr. Bayles, Mr. Connor, Mr.
on' the Coliban and other water supply Kernot, Mr. IJobb, Mr. Macartney, Mr.
schemes performed their labours.
He Russell, Mr. Sullivan, Mr. Wilson, Mr.
hoped the committee would be composed McKean, Mr.. Hanna, Mr. Mason, Mr.
of gentlemen who were practically ac- Macpherson, Mr. Kitto, Mr. Williams,
quainted with railway construction; but and Mr. F. L. Smyth.
he must say that the majority of those
Mr. FARRELL remarked that Mr.
named in the motion might as well be de- Kitto and Mr. Williams were not present
puted to inquire into the nebular cosmo- in the House, and there was no evidence
gony as into the construction of railways.
that they would act on the committee.
Mr. HANNA suggested that the moThe SPEAKER.-If the House places
tion should be altered so that the duties of a member on a committee he is bound to
the committee should be limited to inquiry attend.
as to the most economical modes of railCORONERS STATUTE AMENDway construction. The subject was one
MENT BILL.
which should be considered apart from
Mr. CASEY.-Mr. Speaker, I beg to
that of railway extension, which would
involve an inquiry extending over at least move for leave to bring in a Bill to amend
six months.
.
the Coroners Statute 1865. There are
Mr. CONNOR urged that the matter only two or three clauses in the Bill, and
sllOuld be postponed until the House heard I will briefly explain to the House the
what the Government had to say in re';' amendments which I wish to make in the
ference to the Construction Bill, Certainly existing law. Under a previolls law
o
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power was given to coroners to hold
inquests as to the cause of fires, but
the person who wished to have an
inquest of that character was required to
pay the coroner five guineas before the
inquest was held. When the Coroners
Act was consolidated an alteration was
made, whereby coroners were directed to
hold inquests as to the cause of fires,
when requested to do so, without the
payment of any fee being required. I
1ind that in the year 1864, during which
the former law was in operation, only two
inquests on fires were held; while last
year, under the present law, 156 inquests
on fires were held. In fact every conceivable fire that could possibly be
dragged into a subject for inquiry immediately gave rise to a coroner's inquest.
I will state a few instances in which
inquests were held. In one instance an'
inquest was held because some log fencing
was burnt; in another because some
pasture grass was burnt; in another
because some stacks of straw were burnt;
and in another because a few tiles were
blown off a house by a gas explosion.
(" Hear, hem'.") These may be very
proper subjects for private inquiry, no
doubt; and, if any private persons wish
to make usc of a coroner and a
coroner's jury for the purposes' of such
an inquiry, I do not object to their
doing so, provided that the inquest is not
held at the expense of the country, but
at the expense of the individual at
whose suggestion it takes place. I think
that the fee which was originally required
to be paid before an inquest on a fire was
held at the instance of private individuals
ought to have been retained when the law
was consolidated; and the Bill which I
desire to introduce proposes that that provision shall be restored. It, however,
contains power to enable the coroner to
dispense with the payment of fees for
holding inquests on fires in certain cases.
A short time ago a considerable quantity
of fencing was set on fire by an incendiary. Not only was an inquest held in
that case, but the Government offered a
reward for the discovery of the persons
who set the property on fire. The Bill
provides that, whenever there is any reasonable ground for supposing that it is
desirabl~ on public grounds that an inquest
should be held as to the cause of a fire,
an inquest may be held without any fee
being paid ; in other cases, persons who
desire inquests to be held as to the cause
j'~lj·. Casey.
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of fires must pay the fee which was required under the former law. I desire
also in this Bill to make provision for
another matter. Honorable members are
nware that there are a great number of
Chinese buried in this colony, and that
occasionally their bodies are disinterred and
sent away to another country. In England,
a power of exhuming bodies is exercised
by the Home Secretary; but here there does
not seem to be any authority - certainly
there is no statutable authority - which
will allow the bodies of Chinese to be disinterred and handed over to their friends.
I think it is only proper that the practice of
disinterring the bodies of Chinese should
take place under the sanction of lawthat it should be strictly provided for, and
exercised under proper authority. There
is another provision contained in the Bill.
We find that in some cases coroners hold
inquests very clumsily. For instance, a
person may have died from poison, and
the body may be buried without the coroner ordering the stomach to be examined.
After the verdict of the jury is returned
there are no means, according to law, that
I am aware of, by which the body can be
disinterred and the stomach examined. It
has been done, I know, but I have very
serious doubts whether it can properly be
done; and, instead of exercising a doubtful authority for this purpose, it would be
much better that authority should be given
by law. These are the provisions of the
Bill which I ask leave to introduce.
Mr. McCULLOCH seconded the motion.
Mr. DYTE.-Although I do not desire
to oppose the introduction of the Bill, it
certainly seems strange to me that the
Minister of Justice should now propose to
bring in a Bill to extend the power of
coroners, when, only a few evenings ago,
in answer to a question I put to him, he
stated that it was the int.ention of the Government, at an early date, to limit the
auth9rity of coroners, and, in fact, where
it was possible, do away with coroners
altogether. In the portion of the chamber
where I sit, honorable members were only
able to catch a few of the observations
made by the Minister of Justice; but such
of his remarks as I heard seem to furnish
reasons why the Bill ~hould not be passed
into law. As I understand, a coroner
holds an inquest in the case of a fire just
for the same reason that he holds an
inquest upon a dead body, namely, to ascertain if a crime has been committed, and
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in order that the offender, if any, may be
punished. To my oWn knowledge, coroners' inquests as to the cause of fires have
had a very beneficial effect. When 1he
law required a fee of five guineas to be
paid before a private individual could obtain a coroner's inquest on a fire, conflagrations were of much more frequent
occurrence than they have been during
the time the existing law has been in operation. I shall take the opportunity of
reading the new Bill carefully, and of
stating my objections to it more fully on
the second reading.
The motion was agreed to, and the Bill
was brought in and read a first time.
JURIES STATUTE AMENDMENT BILL.
The House went into committee to consider the Governor's message relating to
the amendment of the Juries Statute
1865.
Mr. G. PATON SMITH.-Mr. Smyth,
I beg to move"That an appropriation be made from thE!
consolidated revenue for the purposes of a Bill
to amend the Juries Sta.tute 1865.
"That a Bill be brought in to carry out the
above resolution."

I may inform the committee that the
object of the Bill which I desire to introduce is to permit the verdict of a
majority of the jurors to be taken in civil
cases. I propose to substitute juries of
six for juries of four, and to allow a verdict of five of the jurors to be taken; and
in juries of twelve I propose that the
verdict of ten of the jurors shall be received. Honorable members must be
aware that a great deal of unnecessary
expense and litigation is caused in conseqnence of the difficulty-in many instances the impossibility-of securing a
unauimous verdict in the causes which
are tried in our courts of law. I think
that the change which I propose will be
found to be a very salutary one.
Mr. FELLOWS.-I should like the
Attorney-General to consider a debate
which took place on this question in the
House of Commons, in which he will find
all the arguments pro and con. in reference to requiring a unanimous verdict or
a verdict of the majority. I think he
will find that various very good objections
were raised against receiving the verdict of
a majority ofajury. Onereason to be urged
against the proposal is that immediately the
specified number of jurors arrived at a
decision they would ignore altogether the
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views entertained by the minority-they
would not listen to them-although the
minority might be able to submit effectual
arguments why the verdict which the
majority proposed to return was wrong.
Numerous instances were mentioned in
the debate to which I refer in which even
a single juryman holding out against the
others had eventually proved to be in the
right. In one case an action was brought
against a schoolmaster for assault, the
assault complained of being punishment
which he had inflicted on one of his pupils.
The majority of the jury were desirous of
finding a verdict against the schoolmaster,
and, in fact, if the system proposed by the
Bill which the Attorney-General intends
to introduce had been in operation, they
would have returned a verdict at once.
Mr. G. PATON SMITH.-The Bill
provides that the verdict of the majority
shall not be received until after the jury
have been in consultation a certain number
of hours.
Mr. FELLOWS.-It amounts to the
same thing. In the case alluded to, the
minority of the jury managed to convince
the others that they ought not to find a
verdict against the schoolmaster-that
the punishment which he had inflicted
was nothing more than was merited.
That verdict was afterwards upheld. If
you allow a verdict of a majority to be
taken in civil causes because there are disagreements amongst jurymen, why not
apply the same principle to criminal
cases? The fact of there being disagreements amongst jurors in a few cases
amounts to nothing. Before the measure
is adopted on that ground we ought to be
furnished with information as to the
number of causes which have been tried
in which no verdict has been returned in
consequence of the jurors disagreeing.
Unless there is an undue preponderance
of such cases, it is not worth while to
make the alteration.
Mr. CASEY.-No doubt the minority
is always right in the opinion of the
honorable and learned member for St.
Kilda.
Mr. FELLOWS.-I did not say so.
Mr. CASEY.-The objection which
the honorable and learned member has
raised to the principle of the Bill is met
by the fact that six hours will be allowed,
within which the minority will have an
opportunity of convincing their brother
jurymen, before a verdict of the majority
can be received. In the case of juries of
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twelve,- if two jurors ~an prevail upon
another to concur in their opinion, the
majorify cannot return a verdict; and, iJ?
the cas~" of juries of six, if one single juryman· can induce another to think as he
does, the verdict of "a majority cannot be
received.. If. his opinion. is well founded, ;
surely a dissenting juryman could convince one of his fellow jurors after six·
hours' argument. The object of the Bill
is to prevent ~ne obstinate juryman compelling a jury to withhold its verdict.
Cases have occurred. in which one juryman said he had made up his mind to a
certain course, and that nothing would
move him from it. In such cases,
although the whole of the other jurymen
may be agreed that the opposite course
ought to be aq.opted, it is impossible to
return a. verdict, so long as the jury
require to be unanimous. In one instance,
after the cause was tried, a juryman said:-:" You. can make up your minds i I am for
the bank;" and, having delivered himself:
of that statement,. he was ~~a~ to all
argument.
.
Mr. MACGREGOR.-It appears to
me that the Attorney-General proposes a
very beneficial altera,tion in the law. I.
should prefer that, in. juries of twelve, the
verdict of nine, instead of ten, should be .
sufficient. Formerly the law allowed
three-fourths of the jury to return a
verdict in civil causes, and, since the law
was altered to require the jury to be
unanimous, I believe that the administratioJ}. of justice. in the Supreme Court h~s
not been so satisfactory. I know, at all
events, that I have had far less sati,sfaction
in advising clients since the alteration.
The margin of one-fourth provided by the
old law was found quite sufficient to prevent improper verdicts being giT'en, in
consequence of a biassed or corrupt person
being appointed on a jury. I see no
reason why the' verdict of such a majority
as about three-fourths should not be received, esp~cially if time i!:l allowed for the
jury to consult before the verdict can be
returned. Six hours is ample for that purpose. The consequence of requiring jurors
to be unanimous is that, in important cases,
tried in the Supreme Court, it is impossible
to get a verdict, and, after several trialsJ .n
plaintiff sometimes has to give up in
despair. A verdict of a majority may be
taken by consent, under the existing law,
but that is practically of no value, as the
suitor who. thinks he has the worst of the
case will never agree to receive such a
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verdict. If the Bill becomes law I believe
it will save a large a~ount of litigation
and expense. It would be interesting to
inquire what the practice as to the verdicts
of juries is in other countries besides
England. In Scotland, even in criminal
cases, the verdict of a majority of twelve
out of fifteen jurymen is received. ·1
think that the principle of the Bill which
the Attorney-General desires to introduce
might be applied not only to civil causes
but to criminal cases-at all events to cases
of misdemeanor.
.
Mr. MACBAIN.-I am very glad that
the Ministry have thought proper to introduce this question. Whether the cases
in which juries cannot agree are few or
many, I think we ought to pass the proposed Bill, which embodies a very sound
prip.ciple. One reason why I approve of
the measure is that it will tend to prevent
a minority yielding against their own convictions, which they sometimes now do
rather than be locked up all night.· I
concur with the remarks which have been
m'ged by other members in support of the
Bill, and I am also in favour of a verdict
of nine being received in cases of juries
of twelve. To illustrate the perverseness
and obstrepemusness of some jurymen, I
may mention that, in the only instance in
which I have served on a jury, one of the
jurors, at the close of the trial, said-" I
agree with the way Mr. Dawson P'!lt th~
case," and for several hours he remained
obstinate.
.
Mr. McKEAN.-I would like the At~
torney-General to introduce some provision in the Bill for the classification of
jurors. It is a monstrous· thing tha~
jurors should be called upon to decide as
to facts involving a certain amount of
scientific or technical knowledge which
they do not possess. Take a shipping
case, for example. It is absurd that a
man should be on a jury in a case of that
nature who knows nothing about the construction of a ship, or the laws of salvage,
or any of the questions which may be involved in the cause. I can fully endorse
the remarks of the honorable member for
Rodney. I have experienced the inconveniences of requiring a jury to be unanimous before a verdict can be received. I
may refer to one case-Barnett v. Reidas an illustration of the evils of requiring
a jury to give a unanimous verdict. That
cause is down for trial at the Supreme
Court for the third time. What greater
wrong could be perpetrated on the plaintiff
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or defendant than that the cause should
be tried three times, in consequence of the
non-agreement of the jury on the two
previous occasions? There is,I believe,
another cause for trIal ~t the present si,t.tings of the Supreme Court which has
already been tried twice. I see n~ objec,tion to a verdict of nin~ being received in
civil causes tried by juries of twelve; but
I think that a change in the law of evi,de:nce will be required before the principle
of the Bill can be extended to criminal
cases.
The resolution was agreed to, and reported.
COUNTY COURTS LAW, AMENDMENT BILL.
On the motion of Mr. CASEY, this
Bill was read a third time and passed.
INSOLVENCY LAW AMENDMENT
BILL.
The House, went into committee for the
further consideration of this Bill.
On clause 99, as follows, some discussion arose : "No distress for rent shall be made, levied,
or proceeded in, after an order, or order nisi, of
sequeatration has been made; but the landlord
shall be entitled to receive out of the insolvent
estate so much rent as shall be then due, not
exceeding three months' rent, and shall be allowed to come in as a creditor and share rateably
with the other creditors for the balance."

Mr. ,G. PATON SMITH moved that
"six months" be substituted for "three
months."
.
. Mr. WILSON contended that -landlords
would be sufficiently protected by having
a preferential claim for three months'
rent.
Captain MAC MAHON supported the
amendment. If a preferential claim were
only allowed for three months'rent, landlords would not let premises on such
favorable terms, and they would take
more stringent steps to recover, their rent.
Mr. WILSON remarked that the Tent
of ,business premises was usually payable
quarterly, and in some instances monthly.
Mr. KERFERD pointed out that, if a
landlord had not a preferential claim, he
would probably take out an execution
against his tenant, in which event assets,
which would otherwise be available to
satisfy the claims· of the tenant's other
creditors, might be ~~crificed. He therefore thought it would be .found advantageous to the general body of the creditors
of an insolv~:ut estate if a landlord was
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entitled to a preferential claim for six
months' rent.
Mr. COHEN said a landlord was entitled to a,' six months' preferential claim
under'the 'existing law, and 'the system
had worked well.
Mr. MACGREGOR saw no necessity
for disturbing the existing practice.
The amendment was agreed to.
Comiderable discussion took' place on
clause 119, which was as follows : " The Governor in Council may appoint such
number of' fit persons to be and be called
assignees of insolvent estates, as may be from
time to time required, and may, in case of resignation, death, absence from Victoria, misconduct,
insolvency, or incapacity of any of them, from
time to time appoint others in their place respectively. The assignees shall give such security as the Governor in Council may from time
to time direct, and shall be officers of the court,
.and shall be subject to its orders in their con·
duct as assignees; and the court may at all
,times summon the assignees, and require them
to produce all books, papers, deeds, writings, and
other documents relating to insolvent estates, in
their possession."

Mr. G. PATON SMITH said that he
believed some honorable members desired
that, on the official assignees ceasing to
occupy the positions which they now held,
they should receive compensation. He
had no desire to raise the question himself,
but, if it was to be raised at all, it was as
well to discuss it now. He would at once
say that it was not the intention of the
Government to give compensation to them;
at least that was the shape in which ,the
proposal was submitted to the committee.
Honorable members were aware that at
present the official assignees were ap,pointed by His Honour the Chief Justice.
There was no control over them whats'oever, and, from his own short experience
whilst in office, he felt that there was great
reason to be dissatisfied with the manner
in which the assets of the estates had been
dealt with-he was going to say "distributed ;" but he feared distribution was
so very rare a circumstance that the expression would not be a correct one. He
had had cases before him in which the
whole of the assets-in small estates particularly-had been taken possession of by
the official assignees, in order to cover
some purely imaginary calls upon the
estate. He would be sorry to make
so sweeping an accusation against all the
official assignees, but he knew that there
were not a few instanoes in whifJh what
he stated had been the case. Not b~ing
under Government control, the accounts

876

Insolvency Law

[ASSEMBLY.]

of the official assignees were not amenable
to audit at the hands of the Audit Commissioners, and the creditors were, therefore, entirely at their mercy, without
possessing any means of ascertaining
whether the estates intrusted to them
had been conscientiously administered.
It was a feature of the Bill that official
assignees should become merely provisional
assignees; the estates would be vested in
them directly the order for sequestration
was made, but they would have no power
to deal with them--they would merely hold
them in statu quo until meetings of the
creditors had been called to determine what
should be done with the insolvents, and to
elect trustees, and then the assignees, if the
creditors so pleased, could be elected
trustees. It was proposed by this clause
that the Governor in Council should appoint the official assignees, and that they
should be paid by salaries. Honorable
members would have the opportunity of
discussing what the amount of their
salaries should be when the Estimates
came under consideration. He repeated
that it was not a part of the Government
proposal to give these gentlemen any compensation whatever. For years past the
number of them had been greatly in excess of the number required. There were
no means of assessing their incomes; but
by one clause of the Bill power was taken
to audit their accounts, and if those accounts were found to be satisfactory, there
was no reason why the gentlemen who
now occupied those positions should not
occupy the new ones which would be
created under the Bill. In that case they
would not be sufferers. He said this because he thought he saw a disposition on
the part of the friends of these gentlemen
to cry out before they had received any
damage. In the event of their being
elected trustees for the creditors, there was
nothing in the Bill to prevent their being
paid for their services by the creditors, as
well as receiving their salaries. Power had
heen taken on the previous evening to
frame rules and fix the fees of the court,
and he apprehended that care ought to be
taken to prevent the Insolvent Court being
a burthen on the State, and, at the same
time, to fix the scale of fees reasonably to
those paying them.
Mr. KERFERD said he concurred in
the observation of the Attorney-General
to the effect that, if the accounts of the
official assignees, after audit, were found
to be satisfactory, there was no reason
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why their services should not be retained.
If the offices were abolished for the mere
purpose of creating new ones there would
be an injustice to the present occupants;
but, if they had an opportunity of being
reinstated, he for one saw no objection to the course proposed. He hoped
that the statement made that, under the
existing law, the official assignees were
in the habit of exacting a sum of money
- 9 , sort of black mail-was not correct;
but he did not think it possible that such
a thing as that would be attempted under
the new Bill. He believed the official
assignee should be an officer of the court
paid by a fixed salary, and that he should
have no object in view save that of discharging his duty to the satisfaction of
the court. If that were done a great
many of the complaints made against those
officers would be avoided.
Mr. MeCAW was glad to hear that it
was not the intention of the Government
to propose any compensation for the official
assignees whom this Bill would deprive
of office. For years past there had been
an insolvent law which appeared to him
to have been worked for the exclusive
benefit of those gentlemen. They having
enjoyed such advantages for over fifteen
years, he hoped the committee would stand
by the Attorney-General in this matter.
He was glad to learn that the legal assignees, as he presumed they might properly be called, were to be paid by salary,
and he hoped it would never again be consented to that they should have anything
to do with the disposal of the property,
which should rest entirely with the creditors. He knew that under the existing
law estates had, in many instances, been
actually given away.
Mr. HIGINBOTHAM expressed his
satisfaction that, under the clause in question, the Government proposed to reserve
to the Governor in Council the power of
appointing the official assignees. He believed it was a provision that would cure
many of the existing abuses, which had
been referred to by the honorable and
learned member for the Ovens and other
honorable members who had spoken. But
he would remind the Attorney-General
that the charges which he had brought
against the official assignees would more
properly have been directed against the
system. The official assignees had hitherto
been free from every sort of control;
for although the Supreme Court had a
nominal control over them, the means of
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exercising it had practically been so small
and inefficient that, in effect, they were
absolutely uncontrolled. He confessed he
did not agree with the opinion which had
been expressed that no compensation
shon1d be given to these gentlemen,
although, as a rule, he looked with very
great suspicion and jealousy on proposals
to grant compensation. In the Insolvency
Bills brought before the English Parliament during the last eight years, it was
observable that a large number of the
early clauses had been devoted to provisions of this character, and the difficulty
of arranging the various claims, and passing the propositions for compensation to
officers, clerks, and messengers of the court
had been one of the most formidable against
which the Ministry had had to contend in
England ever since Lord Westbury's
Act in 1860. It appeared to him that it
wonld be only consistent with the general
principle which had guided the action
of the Government of this colony in
relation to officers in the public service,
that they should receive compensation
if they were not reappointed; and, if they
were, that they should receive a fixed
salary. How would the case of the official
assignees stand after this Bill became law?
They were to be paid out of the consolidated revenue. Their duties were of a
most important character, and of a nature
that would demand fair remuneration. It
would not, he thought, be possible to
secure the services of really efficient
official assignees under a salary of £500
or £600 a year. He believed their
averagfl incomes had been considerably
larger than that, but he hoped the Government did not intend to proceed upon
t.he principle of reappointing the whole of
these gentlemen on salaries of this magnitude at once; because, under the Bill, many
of them might have nothing to do. No
doubt a great many estates might fall
into their hands, and it was just possible
that creditors might find that persons
who had had experience in the management of estates were the best to whom
they could intrust them, and that, therefore, the official assignees would have a
larger amount of business than the ordinary assignees; but, until that was
ascertained, it would not, he hoped, be
taken for granted, and the whole of the
official assignees be reappointed. The
first and ·immediate effect of this Bill
would, he believed, be to reduce the
magnitude and number of the estates that
VOL. VII.-3 P
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would be committed to the management
of these officers; and if that were so,
and the whole· of the assignees were reappointed, and received their salaries,
there could be no question that the State
would be paying those considerable salaries to gentlemen who would not, at first,
at all events, have sufficient work to
occupy their time. They should only
be reappointed as it was found they
were required. One, two, or three, as
the case might be, should be appointed
in the first instance, until it was seen
how the system worked. Now, if that
course were taken, it would not he
thought be denied that the position of
those of them who were not appointed
would be rather a hard one, as compared
with that of those who were. He did
not wish to move an amendment on the
subject, but he merely submitted his
views for the consideration of the Government.
Mr. MeCA W said he could not agree
with the observations of the honorable and
learned member for Brighton, that there
would be likely to be a falling off in the
number of insolvent estates that would
come into the hands of the official assignees; on the contrary, he thought
it would increase enormously. He conceived that, when the new arrangement
was carried out, almost every estate
would go into their hands, because they
would be regarded as a sort of legal advisers
in the case, and an assignee of another
character would be appointed to dispoRe
of the property.
Mr. KKRFERD pointed out that, by
the Bill, local jurisdiction was given, ex~
tending to Ballarat, Castlemaine, as well
as other centres, and probably even to
Gippsland and the Western district;
and said, that if that principle were carried
out, the number of official assignees mu:-;t
of necessity be increased He, however.
cordially concurred in the view expressed
by the honorable and learned member for
Brighton, as to giving those gentlemen
compensation under the circumstances
mentioned by him. He thought that men
ought not to be altogether deprived of
office by enactment, without some provision being made for them, or compensa.tion given; and in the mother country
vested interestR, such as these, always received consideration at the hands of Parliament.
Mr. BURTT expressed his belief that
it was quite time some action was taken
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with regard .to official' assignees. He
could speak of them from painful experience, and he had reason to know that
large sums of money, belonging to
estates, had been held by official assignees,
and by them lent out on interest. He
hoped some provision would be made in the
Bill, by means of which moneys collected
by assignees would be returned at short
periods. He was opposed to the proposal
to compensate the official assignees for loss
of office.
Mr. MACGREGOR said he thought it
was only right that, if the official assignees
were removed from office by the operation
of this Bill, they should' receive some
compensation, on the same principle and
to the same extent as that which had been
awarded to the civil servants of the
Crown.. With regard to the appointment
of them by the Governor in Council
he would point outthat the amount of their
salaries had not been mentioned.. He
presumed that the salaries were provided .
for in .the Supplementary Estimates. He
thought there was no probability of the
business of these officers being increased ;
and he therefore agreed with the necessity which had been pointed to by the
honorable and learned member for Brighton, for the Government not appointing
too large a number of them at first,
but waiting to see how many would
be required. It must be borne in mind
that officers appointed at a fixed salary
would be less dependent upon their
own exertions than they would be, if they
continued to be paid, as at present, by
commission; and therefore, as he was
aware that great complaints had been made
of their dilatoriness and want of energy
in getting in their accounts, he did not
think that the proposed alteration in the'
system would be calculated to make them
at all more energetic. He was inclined to
think that creditors would .continue to do,
as they had done hitherto-appoint their
own trustee whenever there was anything
in the. estate to realize, and t where there'
was nothing, they would leave it in the
hands of the Government assignee.
Mr. "MeCAW remarked that if it were
true that the longer the official assignees
remained in office, the less confidence the
public had in them, it could scarcely be
argued that they were entitled to receive
compensation.
Mr. G. PATON SMITH said.that the
arguinents . and' observations which had
been offered .by honorable members on
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thiE? question, had n()t at all convinced
him that the position he had assumed in
reference to the official assignees ~as an
u:uj ust one. It would be quite time
enough to speak of compensating them
when it was shown that they had suffered
an injury; and he objected most strongly
to any provision being introduced into
the Bill which would give them the opportunity, as they pleased, of resigning
their offices and of accepting compensation. If it were true-as had been more
.than insinuated - that official assignees
·had taken more out of estates, with the
.administration of which they had been
intrusted, than they ought to have taken,
it would be most improper to accept
their incomes as the basis of any compensation that it might be determined to
give them. If,. in the interim between
now and the time of the Bill passing into
law, it should be found that there were
more assignees than were likely to be. required, the cases of those whose services
were not re.tained could be separately
dealt with. With regard to the observations of the honorable member for East
Bourke (Mr. McCaw), he might say th:;tt
in this Bill the fullest powers were given
to enable creditors to take the estates into
their own hands; and, so far as the official
assignees' functions were concerned, it
was not proposed that they should do anything more than preserve the estate.
Captain MAC MAHON observed that
he, to some extent, agreed with what had
fallen from the Attorney-General, when
he said that it was not desirable to hamper this Bill with a clause which should
provide compensation to the official assignees whose offices would discontinue
on its passing into law. At the same
time it must be admitted that in every
British Legislature where a change had
taken place in the law,. that had
had the effect of depriving a limited
number of persons of their business, and
probably of their means of' support, the
practice had, without exception, been to
consider their claim to compensation in
an equitable spirit; and therefore he
thought it only the simple duty of
the Government to consider, in the
same spirit . of equity, the claims of
the gentlemen whose interests were involved in the now contemplated' alterIn this proposed
ation of the law.
alteration, it seemed to him that the Government were taking up a position which
it was not in their power to take under the
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law relating to insolvency as it at present
existe.d.. He wa.s aware that it -was
scarcely in order to refer to a clause which
had -not yet been reached; but he might be
pardoned for doing· s6 whilst the par~icular
subject to which it had refe:rence was
under discussion. Clause 123 provided
for the payment of the salaries of official
assignees out of the consolidated revenue.
If the Attorney-General was prepared _to
say that he would strike out that clause,
of course any objection th~t he (Captain
Mac Mahon) was offering would fall
to the ground; but it would be a
great mistake to go on increasing indefin1tely the number of official assigDees in this colony, and to make them
officers of the Government for the future.
It would, in his opinion, be very much
better if the Government had the power
to. liceoce or ~ppoint a certain number
of persons.to act as official assigneE}s, and
then the public would have the opportunity of selecting from them whoever
they might think best suited to the duty,
just in the same way as they now selected
their own barristers and solicitors. .
Mr. CASEY said that the· AttorneyGeneral did not propose to gi ,~e the Government any additional patronage. He
thought the question of compensation was
one that demanded very serious consideration on the part of the committee. It
was not so much that the official assignees
were or were not deserving' of consideration at the hands of Parliament, as that
the House. wason the verge of establishing ;what he regarded as a very dangerous
prece.dent, whereby the House would assume a responsibility in respect of a class
of gentlemen over whom it had hitherto
exercised no control. Some years ago
the law of real property wae altered,
aud by means of that alteration a large
amount of business in the shape of conveyancing was taken out of the hands of
the professional men. (CaptainMacMahon
- " It was simplified.") W ell, it was
simplified generally, bnt it practically took
away the business as he had stated; but it
would scarcely be contended that the
gentlemen whose interests were so affected
would have been justified in expecting
compensation at the hands of the Legislature by reason of that alteration. The
Chief Justice, as honorable members were
aware, appointed gentlemen as commissioners for taking affidavits; and, supposing the House thought proper to embody
in th.e Common Law Procedure Act a
3p2
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clause authorizing persons to take affida· vits other than those who had received
their appointments from His Honour, would
it be said that the Government should be
called upon to compensate in that' case?
Mr. WILSON said the principle. of the
. Bill was to place in the hallds of creditors
the entire working of an estate, and, that
being so, he thought that one official
assignee, clothed with legal power, would
be sufficient for Melbourne, and that every
estate should vest in him for fourteen days
after the insolvency, and that then-unless
the creditors nominated their own trustee
-he should nominate a licensed official
assignee to work out the estate on commission, as was done by the present official
assignees.
Some verbal amendments were then
made in the clause.
On clause 123, as . follows, disc.ussion
.also ,took place : "Every assignee in insolvency shall be paid
by salary out of the consolidated revenue, and
may, if no trustee be elected, receive such commission on the amount divisable amongst the
creditors as the court may award or the creditors
at a meeting vote."

Mr. MACGREGOR said he wished to
test the question wh,etiu3r. th~S'e o;fficera
should be paid :by salary or by commission.
He conceived that, JlS the assignees were
appointed .for t.he benefit of. the creditors,
they ought to be paid out of th.e, estate.
He did not -sej3 :why the revenue. of. the
· country should be burthened with. the cost
of their services. If the· co.mmittee were
of opinion that the assignee shopld receive
an allowance from the State, he thought
the course adopted should· be similar to
that in force in relation to mining sur· veyors and registrars. Those officers received a certain allowance every year
proportioned to the amount of. .Q,uties
which. they had to perform, and they also
received fees from the public for making
surveys, issuing certificates, &e~ With
the view of ascertaining whether there
should be any fixed allowance, he would
move the omission of. the words " be
paid."
Mr. MeCA W thought the clause was
admirably adapted for carrying out the purposes of the Bill, without irpposing a
burthen upon the State.
Mr. BAYLES considered it right that
a portion of the remuneration of the
assignees should be by salary which should
come out of the consolidated revenue, into
which the Insolvent Court fees ought, of
course, to be paid. Under the system of
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payment by commission, the assignees
cared only about the good estates, and
did not properly look after the others.
Mr. G. PATON SMITH observed
that, if there were to be official assignees,
they must be paid by some process or
other. At present they were not paid
unless they realized the estates in their
hands. But the fundamental principle
of the Bill was that an estate should be
realized by the creditors and not by the
assignees. If that principle were carried
out, there would be nothing from which to
obtain a commission for the payment of
the assignees.
Mr. MACBAIN objected to the clause.
He considered that to appoint a number
of official assignees who would be paid by
salary and also by commission would be
an alteration of the present sys'tem, without improvement, but the reverse. Either
pay the official assignees by salary, or let
them remain in the position which they
occupied under the existing law; and let
them show by their industry and attention
to business that they could be of as much
advantage to the creditors as the trade
assignees or trustees who would come into
competition with them.
Captain MAC MAHON contended that
the effect of the clause was to convert a
number of gentlemen who had earned
their living hitherto by their own industry
into Government officials; and that it
would be most undesirable, in the present
state of affairs in the colony, to increase
the number of officials who figured on the
Estimates. In business transactions of
the kind 'which the Bill dealt with, and
which were totally unconnected with the
Government, the interference of Government was likely to do a great deal of
harm instead of any good. It would be
much better to erase from the measure
any provision which made the Government directly responsible for proceedings
in insolvency. The trifling patronage
which the clause would give them was not
worth consideration.
Mr. COHEN considered it would be
much better for the official assignees to be
paid as they had hitherto been paidnamely, by commission out of the estate.
He believed the continuance of that
arrangement would be more satisfactory
to the assignees, and be the means of
having the work better done. At present
estates were a long time getting out of
court; so long indeed that frequently
creditors found it to their advantage to
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take the administration of estates into
their own hands without the intervention
of the Insolvent Court. If an official
assignee were a paid officer of the Crown,
the creditors would not have the same
command over him that they would if
they appointed him and paid him out of
the estate.
Mr. McCULLOCH said he had always
thought that the management of insolvent
estates belonged entirely to the creditors.
He considered that the State should be
relieved as far as possible from responsibility ill connexion with the administration
of those estates. But, as he understood,
the object of the Attorney-Genel;al was
to provide for the appointment, at a
moderate salary, of a sort of provisional
assignee, to take charge of estates in the
interval between sequestration and the
meeting of the creditors to appoint a
person to work out the estate. He was
quite opposed to the State having to
furnish salaries for a number of official
assignees. He approved of the system
adopted in Scotland, where the creditors
appointed one of their own number to
work out an estate-the person so selected
being usually the one best fitted for the
purpose.
Mr. WILSON concurred. with the
Chief Secretary as to the propriety of
having one assignee paid by the Government to act as a provisional assignee or
registrar, and in that capacity to take
charge of estates until the creditors could
appoint their own trustee. But the clause
contained a contradiction in terms. It
provided that the assignee should be paid
by salary, and that, if no trustee was
elected by the creditors, he should also
receive such commission as the court
might award or the creditors vote. To
remedy this, he would suggest the insertion after the word "elected," of the
words "appoint a trustee, who shall."
He considered that the present official
assignees might be registered as persons
who could be appointed, by the provisional assignee, to wind up estates in the
event of creditors failing to appoint
trustees.
Mr. G. PATON SMITH observed that
it would be monstrous for any public officer
to have the power of nominating any
person he chose to deal with the assets
belonging to the creditors. There was
nothing very extraordinary in the proposition contained in the clause. Under it
the creditors could elect what assignee they
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pleased as a trustee, or they might go
outside the assignees altogether.
Mr. MACBAIN asked how many officials it was proposed to appoint?
Mr. G. PATON SMITH said that
would be decided when the Estimates were
before the House. He did not think the
discussion of the Bill should be embarrassed by that consideration.
The
question for the committee to decide was
whether the provisional assignee in whom
the estate vested until a trustee was appointed by the creditors should be an
officer of the State paid by salary or not.
(An Honorable Mem ber-" Or commission.") There was nothing for him to get
commission on, because, according to the
136th clause, until the meeting of creditors, his function was limited to preserving
" the estate in the same condition as it is
at the date of the order for sequestration."
The property could not be left without an
owner, and therefore the moment sequestration took place the estate vested in the
provisional assignee. For that purpose, the
provisional assignee might as well be an
officer of the Government as an officer of
the Chief Justice. If he were the former,
there would be a certain control over his
accounts.
Mr. McKEAN remarked that, when an
estate was vested in the official assignee,
the right, title, and interest in any freehold which formed portion of the estate
passed to him; and, if the official assignee
were to be only a sort of intermedi.ate custodian, considerable inconvenience might
ensue. He considered that the official
assignees should be paid officers of the
court, and that the commission arising
from those estates in which no trustees
were appointed by the creditors should go
into the consolidated revenue. He also
considered that the estates should remain
vested in the official assignees, unless, by
the action of the creditors, they were
vested in the trustees or trade assignees.
He objected to an officer of any department
receiving salary and a commission besides.
He considered such a system highly objectionable. He also thought that the
official assignees should be appointed by
the Governor in Council; that they should
be under the control of the Executive;
and that their accounts should be audited
in the same manner as those of other public
officers. At present, the official assignees
were appointed by the Chief Justice, but
there was not the slightest control over
them.
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Mr. MACBAIN called attention to the
fact that the clause fixed no limit to the
commission.
Mr. G. PATON SMITH said he proposed that it should not exceed five per
cent.
Mr. MACBAIN suggested that the
clause should be postponed.
Mr. McCAW considered that the official
assignee should be something more than a
provisional trustee or registrar.
He
should also be a legal adviser.
Mr. G. PATON SMITH requested
honorable members not to embarrass the
consideration of the clause by drifting
into matters not pertinent to the subject at
issue. The salary applied to the provisional dutip.s which an official assignee
would have to perform; the commission
would be payable only when an estate
came to be vested in him. It was necessary for the protection of a certain class
of creditors-creditors not reF3ident in the
colony - that these officials should be
responsible to the Government for the due
administration of the estates vested in them.
But if the offical assignee were to be paid
only by salary, there would be nothing to
stimulate him in the realization of assets.
The principle of paying an officer in the
manner proposed by the clause had been
tried in the case of the Curator of Intestate Estates, and had worked well. The
House could limit the number of assignees,
and could make the salary as small as it
pleased. The matter had been well considered; and he had had the best assistance in connexion with it, both commercially and legally.
Mr. FRANCIS said the commercial
members of the House had not been consulted on the subject, and suggested that
the clause should be withdrawn, in order
that those gentlemen might have the opportunity of fully considering it.
Mr. WATKINS thought that the clause
was free from objection if it did not involve any tax on the revenue.
Mr. COHEN urged the postponement
of the clause. He did not think it would
work well. He believed it would be the
means of creating a class of officers which
the State would not require.
Mr. MACGREGOR said he would
withdraw his amendment if the clause
were postponed.
Mr. G. PATON SMITH observed that
a great many clauses depended upon this,
and that, if the one was postponed, the
others should be postponed also,
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, Mr~' MACGREQ-OR, moved that'the
Chairman report progress. '
The Illo~ion was agreed to~ and progressw~~. reported accordingl!., ,:

, MUNICIPAL 'CORPORATIONS
LAW AMENDMENT BILL.
The House went into committee for the
consideration of this Bill.
Clause 7 and clauses 11 to 16, inclusive,
were postponed.
On the next clause, progress was reported.
'

LOT 'D, WOORNDOO.
Mr. L,ONGMORE moved"That there be laid on the table of this House
all papers, reports, and evidence connected with
the forfeiture of lot D, area of Woorndoo."

Privilege.

repression of. bribery and other corrupt
" ,practices within this House ?
,,·Mr. McCULLOCH.-Mr. Speaker, in
reply to the honorable member's' question,
I beg to state that I conceive 'it.would be
unwise to 'introduce any sucli measure
until the result of the appeal to the Privy
Council, in reference to the privileges of
the House, is known. I have confidence
that that appeal will be decided in favourof
the House; and that, consequently, there
will be no necessity for such a measure as
the honorable member refers to.
PRIVILEGE.
Mr. BLAIR asked the Chief 'Sec~etary
if he was correctly reported in' Han~ard
(se~sion ' 1864-5" part 2, page 1~09) to
have stated~ in a debate involving a'question of privilege, that "to apply to the
Privy Council would be to give up to a
great extent ,our privileges and oui' views
of the rights we possess ? "
,
, Mr. McCULLOCH.-Mr. Speaker, I
suppose the honorable member alludes to a
speech which I made during the dispute
between this House and the Legi~lative
Council regarding the form of a Money
Bill, 'and that the quotation refers to that
matter. If so, I think t~e quotation is
quite correct.

It was rumoured (said MI'. Longmore)
that a member of the 'House had written
a letter to a free selector, asking him to
soll his selection, and had afterwards applied for the forfeiture of the 'land because
the selector had offered to sell his selection. That member's own: near relative
succeeded in procuring the forfeiture, and
gotting the selection into his own hands.
It was important that ~he papers should
be laid on the table of the House, in order
that the facts might be ascertained~
After sonie discussion,
'
1\11'. GRANT said he believed there
THE MILITARY.
was' not the slightest foundation for the
insinuations of the honorable member for
Mr. FRANCIS asked the Chief SecreRipon and Hampden. J.Ie had, however, tary if, in 'complying with the request
no objection to lay the papers on the table. made the previous day by the honorable
The motion was withdrawn, on the , member for West Melbourne (Mr. Langton ),
understanding that the papers referred'to for the production of copies of despatches
would be laid on the table by the Minister received by the Governor in reference to
,,"
of Lands. '
the redistribution of the Imperial troops
The House adjourned at thirteen in the' Australian colonies, ,he would' also
lay on the table a communication sent
minutes pa~t ten o'clock.
·from this colony as to the ~ondition on
which the colony was willing to 1p.aintain
Imperial troops?
LEGISLA1'IVE ASSEMBLY.
Mr. McCULLOCH intimated that he
1'hursday, .lJfay 27, 1869.
would be glad to lay on the 'table a
memorandum submitted' by the GovernBribery and Corruption - Privilege-The Military - Reprement to His Excellenoy in reference to
sentation ,of Minorities-:-Shire Councils and Road Boards'
the troops, along with the despatches reSubsidy-~ransfer of Lands. Statute-Postponed VotesJuries Statute Amendment Bill-Insolvency Law Aniendferred to by the honorable member for
, ment Bill-Loc8l Governlhent Act Amendment Bill.
West Melbourne.
PETITIONS.
A petition was presented by Mr.
'RICHARDSON' from the Corporation of
BRIBERY AND CORRUPTION.
'Geelong, and a similar petition by Mr.
Mt. BLAIR asked' the Chief Secretary KERNOT, from a numbet~ of·the·inhabitants
whether the Government intended to in- 'of 'Geelong, praying the House to e?ttroduce any measure this session for the punge the following proviso set forth in
The SPEAKER took the chair at halfpast tour o'clock p.m.
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the 15th clause of the Municipal Corporations Law Amendment Bill, viz.:
"But all lands of the body corporate of
the said town shall belong to the body
corporate of the said town or borough, according as it is situated in either;" and
reserve, in the schedule thereto, to that
corporation the lands and premises therein
referred to in the event of the separation of Thomson-ward from the town of
Geelong.
REPRESENTATION OF
MINORITIES.
Mr. BLAIR called the attention of the
Chief Secretary to certain circumstances
cOlmected with two recent elections in
Ballarat West, as showing the urgent
necessity for an alteration in the Electoral
Act, so as to make provision for the due
representation of large minorities; and
asked if it was the intention of the Government to' introduce a measure makin!J'
such alteration? The honorable membe~
remarked that within the last fortnight
there had been two elections at Ballarat
West, the result of which was that the
minority, which in one instance numbe~ed
within 500 and in the other within about
150 of the votes recorded for the successful candidate -the minority embracing
the flower of the constituency-was left
unrepresented. This was' attributable to
the geographical position of the constituency. Ballarat West was allied to a large
suburb named Sebastopol, inhabited almost
exclusively by working miners, who, at
both elections, had overwhelmed the larger
and more respectable portion of the constituency of Ballarat West proper. A
division between Ballarat West proper and
Sebastopol would remedy such It state
of things in future, and he thought the
circumstances warranted the Government
in bringing in a special Bill for the purpose of making that alteration, and thus
forwarding the ends of political justice.
Mr. McCULLOCH said ~e regretted
as much as the honorable mem bel' for
Crowlands (Mr. Blair) the result of one
of the recent elections for Ballarat West.
He could not, however, agree with some
of the observations of the honorable
member. The honorable member had
l3aid that a certain portion of the constituency, because it happened to consist
of working miners, had overwhelmed the
more respectable portion. He could not
agree with that remark. He would state
at once that it was not his intention to

Juries Bill.

883

introduce a Bill for the representation of
minorities. There had, however, for a
considerable time past, been before the
House.a, Bill intended to give representation to minorities, and the honorable
member. would have an opportunity of
voting for that measure; but it would
receive his (Mr. McCulloch's) most hearty
opp08ition.
ENDOWMENT OF LOCAL BODIES.
In reply to Mr. T. COPE,
Mr. SULLIYAN stated that the shire
councils could get their share of the first
moiety of the grant-in-aid of local bodies
when tht3y applied f<.?r it.
TRANSFER OF LAND STATUTE.
Mr. BYRNE asked the .AttorpeyGeneral when the return recently ordered
in reference to the transactions under
the Transfer of Land Statute and Real
Property Act would be laid on the table
of the House.
Mr. G. PATON SMITH intimated
that he had obtained some of the information desired by the honorable member for
Crowlands, which. would be laid on the
table, and which would be useful when
the vote for the Lands Titles department
was considered.
POSTPONE]) YOTES.
Mr. DUFFY asked the Chief Secretary
if he could inform the House when the
postponed votes on the Estimates would
be discussed ?
Mr. McCULLOCH remarked that he
had promised to give honorable members
ten days' notice before certain of the postponed votes were taken, and therefore he
did not .think they could be discussed until
the second reading of the Land Bill was
disposed of.
. .
Mr. DUFFY suggested that the postponed votes might be discussed before the
second reading of the Land Bill.
Mr. McCULLOCH said he was afraid
there would not be time.
JURIES STATUTE AMENDMENT
BILL.
The resolution agreed to in committee
on the previous day, in favour of the introduction of a Bill to amend the J urres
Statute 1865, was considered and adopted.
A Bill founded thereon was brought in
by Mr. G. PATON SMITH, and was read
a first time.
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INSOLVENCY LAW AMENDMENT
BILL.
The House went into committee for the
further consideration of this Bill.
On clause 123, relating to the remuneration of official assjgnees,
Mr. MACGREGOR said he would
withdraw the amendment he had proposed,
with a view to provide that, in addition
to a salary, the official assignees should receive an allowance not exceeding 5 percent.
of the assets realized.
Mr. G. PATON SMITH remarked
that, since the clause wat; before the committee on the previous evening, he had
had the matter under consideration, and
he found that, for the purposes of the
Bill, the clause was not absolutely necessary, the appointment of assignees being
provided for by the 1 19th clause. If,
therefore, the honorable member for Rodney would withdraw his amendment, Le
had no objection to the clause being
struck out altogether. No doubt, before
the Bill passed through the House, honorable members would be able to arrive at
a proper understanding as to the remuneration of assignees. It never was intended
to have a staff of highly-paid officials in
country districts. He believed that the
sheriffs were the most desirable class of
persons for official assignees in country
districts. They were gentlemen who gave
large security to the Government, they
had the machinery at their disposal
to enable them to act as assignees of
insolvent estates, and they were well
fitted for that capacity. He would call
honorable members' attention to a statement he held in his hand, showing' the
manner in which small estates were dealt
with by official assignees; for it was to be
borne in mind that the object of the Bill
was not only to provide for the proper
administration of large estates, in which
the creditors were to some extent able to
protect themselves, but also for the proper
administration of small estates, in which
great wrong was often done to poor
persons who happened to be creditors, and
who practically had no redress. In the
particular case to which he desired to call
attention, the assets amounted to £15 lOs.
A creditor applied for a dividend, and he
was told that the whole amount was
absorbed in expenses. Complaint was
made to him (Mr. G. Paton Smith), and,
as the official assignee was not under his
control, he applied to the judge for a copy
of the account. The statement was made
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up in this way. The assets consisted of
a sum of money and two pigs. The agent's
account for receiving the money from the
in sol vent and selling the pigs wascommission, £ I 11 s. 6d.; hire of horse
and buggy and expenses, £ I II s. 6d.;
total £3 3s. The official assignee made
up his account in this way-copying
schedule (which, as -there were virtually
no assets, consisted of little more than
three or four sheets of blank paper),
£1 Is.; law costs, £1 lIs. 6d., although
there was no opposition, and nothing done
in the court; expenses, of which no
account was given, and no proof that a
single sixpence of expense. was incurred,
£2 3f1.; official assignee's commission, £8.
These items absorbed the whole of the
assets. The excuse of the official assignee
was that small estates were a great deal of
trouble, and that if he was not remunerated
out of one estate he must be out of another.
Mr. MACGREGOR withdrew his
amendment, on the understanding that
the clause would be struck out.
After remarks from Mr. MACBAIN,
Mr. WATKINS, and Mr. CREWS, the clause
was struck out.
On clause 139, providing that the
wearing apparel, bedding, tools of trade,
and household furniture of an insolvent
and his family, and professional books and
instruments of an insolvent, and any
policy of insurance on his life, should not
be sold within a certain time, and that
the creditors might allow the insolvent to
retain the whole or a portion of such
goods,
Mr. G.PATON SMITH explained that,
under' the present law, a policy of insurance belonging to an insol vent was sold by
the assignee as an ordinary asset. There
were, however, cases in which it was
desirable that a policy of insurance should
be reserved to the insolvent, and, therefore, it was proposed by this clause to
enable the creditors, at their discretion, to
yote that an insolvent should retain his
policy of insurance, as well as his household furniture and other goods which the
present law permitted the creditors to
give him.
On clause 146, authorizing a trustee of
an insolvent estate to employ the insolvent
or any other person in the sale, collection,
and getting in of the estate,
Mr. MACBAIN moved the omission
of the words "the insolvent or," and
the word "other." He did not object
to a trustee employing the insol\'ent iu
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winding up the estate, but he thought the
power to do so ought not to be given by
statute. A trustee should be left to employ whom he liked, and there was no law
to prevent him employing the insolvent if
he chose to do so.
Mr. G. PATON SMITH said the clause
was necessary to enable a trustee to employ
persons to assist him in winding up the
estate, as he could not delegate his authority without some statutory provision.
After some remarks from Mr. FRANCIS,
Mr. KERFERD, Mr. COHEN, and Mr.
CREWS, in favour of the principle of a
trustee having the power of employing the
insolvent to assist in winding up the estate,
The amendment was withdrawn.
On clause 153, providing that as soon as
the trustee of an insolvent estate received
any money belonging to the estate he
should open a banking account in the name
of the estate, into which all money received
on behalf of the estate should be paid,
Mr. FRANCIS suggested that the
clause should be amended so as to apply
to bills or acceptances as well as money.
Mr. G. PATON SMITH promised to
make a note of the suggestion.
On clause 164,
Mr. G. PATON SMITH explained
that this clause had been framed to meet
the case of an insolvent coming into property between the date of sequestration
and the granting of his certificate. It
enabled the court to make such order with
respect to the property as it might think
fit; and this would prevent such exorbitant charges for commission as were imposed in ~ recent case, familiar to honorable members.
On clause 171, enabling the court to
require the conveyance to the trustee of
any property which the insolvent might
have elsewhere than in Victoria,
Mr. KERFERD asked what machinery
was provided for compelling the insolvent
to obey the order of the court?
Mr G . PATON SMITH said the penalty
was contained in a subsequent clause.
Mr. McDONNELL urged that the
penalty ought to be mentioned in the
same clause.
Mr. G. PATON SMITH promised to
make a note of the objection.
On clause 172, empowering the court to
order, for a period of three months fJ'om
the date of sequestration, all post-letters
directed to an insolvent to be redirected
to the trus tee or other person named in
s11ch order,
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Mr. EVERARD proposed that the
clause should be struck out. He thought
the clause would be very oppressive on
the insolvent, without being of the slightest
use to the creditors. An insolvent might
wish to recover himself, and yet all his
private letters would, under this clause,
be opened by the official assignee, and
laid bare to the creditors.
Mr. KERFERD also opposed the
clause, which, he contended, would be of
no assistance in detecting fraud, because it
would be easy enough for an insolvent,
disposed to act fraudulently, to have his
letters sent to some other person.
Mr. MACBAIN observed that there
were cases in which large debts were
owing to the insolvent by people out of the
country. A draft might be transmitted to
the insolvent, and, if that was posted at the
time the sequestration took place, it ought
to belong to the creditors. It was only
right that there should be such a clause in
the Bill, because there were cases in which
an insolvent obtained his discharge within
a short period of the sequestration.
Mr. EVERARD remarked that there
were sufficient powers in the Bill for punishing an insolvent who wished to retain
the money of his creditors. If the law
was not sufficiently stringent for that purpose, let it be made so; but let not a
man's private letters, with which neither
the official assignee nor the creditors had
the slightest concern, be subjected to the inspection of strangers. He could not regard
the clause as other than un-English.
Mr. FRANCIS said the clause adopted
English practice and English law. There
were occasions when it was almost indispensable that such a power should exist ;
but he trusted there would be no occasion
for its exercise. An insolvency law
should not only protect persons who might
become insolvent, but pun'ish those who
endeavoured to defraud their creditors. It
would be only in an instance of that kind
that the power provided by the clause
would be applied for, and then, before the
court granted an order, a primafacie case
would have to be made out.
, Mr. COHEN thought the clause appeared to be rather harsh, and suggested
that it should be remodelled.
Mr. WATKINS considered the clause
would be a disgrace to the statute-book. It
did not follow that a man, because he was
insolvent, was necessarily a rogue. There
was no knowing what might happen to a
ma,n in Victoria. A man might be in
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afl1uence one week, and yet, from circiunstances over which he had no control, he
might be in such misfortune as to cause
Him to seek the protection of the Insolvent
Court next week; and was such a mlln to
have his private transactions exposed, and
his feelings wounded by his letters being
handed over to the trustee and creditors?
Mr. CONNOR opposed the clause.
There were' other clauses sufficiently
stringent to prevent money miscarrying.
Mr. G. PATON SMITH said he had
no desire to press the clause, if the feeling
of the committee was against it. But it,
should be remembered that it frequently
happened that, in the case of an insolvent
having property out of the colony, the best
means of acquiring knowledge in reference
to that property was by letters. It should
also be remembered that, when a man became insolvent, all his papers became the
property of the trustee; and, therefore,
he would not be placed in a worse position
with reference to letters coming to him
within three months after the se'questration than he occupied with regard to
letters in his possession at the time the
sequestration took place. The provision
would be of importance in the case of persons receiving drafts from abroad, or notification of' the transmission of money or
goods; ~ecause, practically, the moment
a letter was posted, the property 'involved
belonged to the individual to whom the
letter was addressed. But whether the
letters should be redirected or not was a
matter within the discretion of the judge,
with whom such objections as those just
urged would weigh; and, unless it could
be shown that the insolvent had, dealings
abr6ad, the judge, probably, would not
make any such order. The clause was a
transcript of the 124th section of the Imperial Bankruptcy Act of 1849, and therefore could not be said to be un-English.
Mr. KERFERD submitted that honorable members should not legislate for
special cases, but on broad principles. It
might be desirable that such a power as
that contained in the clause should be
given in the case of an absconding' insolvent; and a prOVision framed to meet that
end he would not object to.
Mr. MACBAIN trusted that the clause
would be allowed to pass without any
alteration whatever. He did not think
that it would be any inj ustice to insolvents.
Captain MAC MAHON suggested that
the clause should be modified, so as to
appiy only to business letters, and to enable
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the judge to decide between private 'and
business letters. '
Mr. EVERARD believed that business
letters, addressed to a firm, could be
opened without any special proviso.
Mr. WATKINS considered that the
power of opening letters should be given
only to the court, and that it should apply
to no other cases than those of fraudulent
and absconding insolvents.
Mr. G.PATON SMITH said he had
no objection to modify ,the clause.
The clause was therefore postponed.
Some discussion took place 'on clause
175, which was as follows : e, The truste,e or, if there be no trustee, the
court shall make to an insolvent, who shall
, have obtained his certificate under this Act,
such allowance out of his estate as to the trustee
or court shall seem fit, provided that the same
shall not exceed the rates and amounts follqwin'g
(that is to say)-If the het produce of the estate
shall pay the creditors 58. in the pound an allowance at the ,rate of 3 per cent., provided such
allowance shall not exceed $300..; and if such
the
produce shall pay such creditors lOs.
pound an allowance at the raie of 5 per cent.,
provided such allowance shall not exceed £400 ;
and if such produce shall pay such creditors
12s. 6d. in the pO,und an allowance at the rate of
7! per cent., provided such allowance shall not
exceed £500; and if such produce shall pay to
such creditors 15s: in the pound or upwards an
allowance at the rate of 10 per cent., provided
such allowance shall not exceed £600."

in

Mr. COHEN thought that the clause
would act as a sort of incentive to a man
to get into difficulties. There were many
honest struggling men who, although they
might get a little behind in the 'world, did
their best to recover themselves, and pay
20s. in the pound. But this clause offered
a bonus to men to pay a less sum in the
pound than 208. The clause ,was one
which required great consideration.
, Mr. G. PATON SMITH said- the
clause was copied from the English Bankruptcy Act of 1849. The object of the
clause was to induce insolvents to sequestrate their estates while they had assets.
A practice at present was for the assets to
be pawned-the goods to be made away
with-before the sequestration took .place.
In many instances there were no'assets.
He thought that an insolvent who sequestrated his estate in time to pay a fair
dividend ought 'to have some assistance in
recommencing the world.
:Mr. COHEN expressed the' fear that
the clause would not work well in. this
colony.
Mr. MACBAIN observed that his experience was t.hat the honest man who
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had been unfortunate' in business was
treatec\ very harshly and ubjustly, while
the dishonest insolvent was' treated handsomely by the' creditors. . The clause was
evidently intended to meet that difficulty.
But he did not find that the clause imposed upon the insolvent any duty to be
performed by him in consideration for the
bonus. He thought no bonus should be
given unless the assets realized 15s. in
the pound.
'
Mr. KERFERD thought ,the clause required a great deal of consideration. If the
principle of the clause were admitted, its
conStruction was'open to several obj ections.
'Mr;. FRANCIS presumed that the main'
object' of the clause was'to prevent a man
frittering- away his estate In a reckless
manner---to induce him to pull up as soon
as he found that he could not pay 20s. in
the pound. Rut he thought thetninimum
basis upon which the insolvent should
ha'Y'e a legal claim to an allowance under
the clause should be a' dividend of lOs. in
the poUnd. He also thought that the'
ml1ximum allowance should be £400. He
did not see why a·man who coi.lld not pay
his debts should be able to start in the world
again with a little fortune.
Mr.'G. PATON SMITH proposed the
omission of words with a view to carry
out the suggestion made by Mr. Francis.
Mr. CRE W S. urged that the clause
should remain as it stood. He did 'not
think the operation of the clause should
be limited tb cases where the insolvent
paid lOs. or more in the, pound. There were
many insolvents who would deserve this
allowance, although their assets might
realize less than lOs, in the pound ; and
there were sufficient means for preventing
the allowance being made in other than
proper :cases. The next clause provided
that no allowance should be granted, except upon the application of the insolvent,
after seven 'days' notice to· the assignee,
who, as well as any creditor, could be
heard before the court in reference to the
application.
The committee divided on the qU'estion
that' the words "5s. in the' pound, an
allowance ,at the rate of 3 per-cent., provided such allowance shall not exceed
£300; and if such produce shall pay such
credit,ora "-:- proposed to be omittedstand part of t~e clause'Ayes
....
14
Noes ....
25
", ,.-

:.

Majority for the amendment, 11

27.]
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Mr. Baillie,
" Blair,
" Byrne,
" Connor,
" Crews,
" Everard,
" Kernot,
" Macpherson,
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AYES.
Mr. Reeves,
" Richardson,
" Riddell,:
" Watkins.
Tellers.
Mr. Macgregor,
" Russell.
NOES.

Mr. Bates,
" Burrowes,
" Burtt,
" Carr,
" Casey,
" Cunningham,
" Francis,
" Hanna"
" Harbison, '
"Harcourtz .,
" Higinbotham,
"Kerfetd,
"
" Lobb,

Mr. MacBain,
;, McCulloch,
" McDonnell,
" Mackay,
Capt. Mac Mahon,
Mr. G. Paton Smith,
" G. V. Smith,
" J. T, Sqlith,
" Sullivan,
" Walsh..
Tellers.
, Mr. Bayles,
" Cohen.

Mr. G. -PATON SMITH' moved the
substitution of· the -words "three" for
" foU'r;" "four" for "five;" and "five"
for "six." The effect of those amendments would be that, if the net proceeds
of an estate ,should pay to the creditors
lOs. in'thepound, an'allowance should be
made to the insolvent at the rate of 5 per
cent;upto'£300; if'12s. 6d. in the pound,
an allowance at the rate of
'per cent.
up to £400 ; and if 15s. in the pound 01'
upwards, at the rate of 10 per cent. up to
£500. The amendment was agreed to.
On clause 185, providing that all
dividends in insolvent estates at the
present time i~ the hands of the official
assignees, which shall not have been
claimed within six months of the date of
advertisement, shall be paid into the
Treasury to the credit of an insolvent
unclaimed dividend fund,
Mr. COHEN expressed the opinion
that the time was too short, and suggested
the substitntion of "twelve months" for
" six months."
After a brief discussion, the amendment
was withdrawn.
'
On clause 186, enacting that the
Governor in Council may direct that all
Bums paid to the credit of the. insolvency
unclaimed dividend fund shall be invested
in debent'lres of the Government of
Victoria, and that the Interest of the
investment should be paid to the credit of
a fund to be called the "Insolvency Suitors'
Fund,"
.
Mr. COHEN observed that, in his
'opinion, the interest of the money - was
due to the persons to whom the pl'illcil'~l
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He could see no necessity foropenmg a suitors' fund account in the
Treasury books at all. He thought that
the money should not be invested in dehentures, but should be simply placed to
'the credit of the Government, without
iuterest attaching to it, until it was applied for by the owners,
Mr. MACBAIN said he thought that,
as the. money was to be taken into the safe
custody of the State, the State should
reap the benefit of it; but he could not
understand why the interest accruing on
it 'should go to the credit of the fund.
Mr. CREWS said that he could see no
hardship in the proposal, so far as the
persons who had neglected to take up
their money was concerned; on the contrary, he thought the provision ~ould be
found to produce a very salutary effect.
It seemed to him that there ought to be
established a fund for the purpose of
punishing fraudulent insolvents, and he
could conceive no more equitable mode of
raising that fund than that which was
provided by the clause.
After some further discussion, the clause
was agreed to.
On clause 193, providing that an offer
of a composition, accepted by four-fifths
orthe creditors in number and value, should
enable the court to annul an insolvency,
Mr. FRANCIS moved that threefourths be substituted for four-fifths.
The amendment was agreed to.
On clause 201, empowering the court
to commit an insolvent or any other person
to prison, for any term not exceeding
fourteen days, for prevarication while under examination,
Mr. KERFERD remarked that a similar clause in the County Court Bill gave
the court power to commit for a month.
He suggested that t.he term should be the
same under both measures.
On the motion of Mr. G. PATON
SMITH, one month was substituted for
fourteen days.
On clause 203, entitling an insolvent or
any other person, summoned to be examined or give evidence, to be paid his
expenses as a witness,
Mr. BYRNE proposed an amendment
to prohibit an insolvent from being paid
his expenses. If an insolvent received an
allowance from his estate, during the time
he was passing through the court, he
ought to attend whenever it was necessary
to examine him, without any further allowance being granted to him.
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'Mr. COHEN submitted that it was
only reasonable that an insolvent, who
was supposed to, have surrendered all he
possessed, should be allowed sufficient to
enable him to attend the court when summoned to be examined or give evidence.
The amendment was negatived.
On clause 205, providing that "no
question put to any insolvent or other
person under this Act shall be deemed
unlawful by reason only that the answer
thereto may expose him to punishment
under this ACt,"
Mr. KERFERD remarked that the
clause would compel any person examined
in an Insolvent Court to answer any
questions put to him, even if by doing so
he would criminate himself. This was
contrary to the spirit in which the
English law dealt with criminals.
Mr. McDONNELL opposed the clause
on the same grounds.
Mr. G. PATON SMITH said that the
object of the clause was to prevent an
insolvent refusing to reply to questions on
the pretence that, if he answered them, he
would criminate himself. If an insolvent
could refuse to answer questions on that
ground, the very object of the examination
would be defeated. He had, however, no
objection to strike out the words" or other
person."
Mr. FRANCIS was convinced that the
examination had better be dispensed with
altogether, if an insolvent could refuse to
answer questions on the ground that his
replies would criminate himself.
The clause was amended by the omission of the words" or other person."
On clause 225, entitling persons whose
certificates have been refused under any
former law to apply to the court to grant
them certificates under the new Act,
Mr. RICHARDSON inquired if there
was any provision to meet the case of insolvents who were debarred from obtaining
their certificates in consequence of the
neglect on the part of their legal advisers
to give the requisite notices?
Mr. G. PATON SMITH' intimated
that the Bill did not contain such a provision, but he would make a note of the
suggestion.
On clause 232, providing that an assignee
misappropriating funds should be deemed
guilty of a misdemeanor, and be liable, on
conviction, to three years' imprisonment,
Mr. BATES observed that there was
no provision in the Bill to empower the
court to examine an official assignee. He
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the costs of deputations. The president~
of shire councils had been satisfied
hitherto to discharge their duties withon t
remuneration; and therefore there was no
necessity to waste money in the manner
proposed. If such a proviso became law,
a great portion of the rates might be
squandered in comfortable little family
arrangements.
Mr. LONGMORE objected to the proviso, because it gave payment to only one
member of a council. The president hall
no more work to do than any other member; and he considered, if there was to
LOCAL GOVERNMENT ACT
be any payment, that all the councillors
AMENDMENT BILL.
should be on a level. If the proviso reOn the order of the day for the con- mained, the president of the Ballaratshire
sideration of the amendments made in Council might receive an allowance of
committee in this Bill,
about £480 per annum.
Mr. CASEY moved that this Bill be
Mr. MACKAY considered that the
recommitted for the reconsideration of privilege of self-government would be
certain clauses and the insertion of new interfered with if the committee expunged
clauses.
.
the proviso. The making of the payment
Mr. RUSSELL moved· that the Bill be was left optional with the council. He
recommi tted generally.
could not agree with the last speaker that
After some discussion, the amendment the president had no more work to do than
was carried, and the House went into other members of the council. One great
committee.
want in connexion with all local governMr. RUSSELL called attention to ing bodies was an executive responsible to
clause 133, relating to the election of pre- the ratepayers. All the business was
sident, and moved the omission of the done by the town clerk or secretary, and
proviso enabling a shire council to grant was supervised about once a fortnight by
its president an allowance not exceeding the councils. The payment of a moderate
three per cent. on the gross income of the remuneration to a shire council president
shire. He thought the retention of the would probably bring a moral force to
proviso would lead to corruption on a bear upon him, and cause him to attend to
small scale.
a large amount of duty which otherwise
Mr. BYRNE approved of an allowance he would not attend to. It should also be
being made to a president, if a council remembered that a person in the position
chose to give it him; but he objected to ofchairmanofalocal body was subjected to
the three per cent. maximum. . If the calls-applications for charity-to which
ratepayers disapproved of the council other persons were not exposed.
paying their president, they had the power
Mr. MeCA W observed that, since the
to signify their disapproval at the annual proviso was last under consideration, he
had come in contact with a number of
elections.
Mr. BURROWES opposed the amend- members of shire councils and road boards
ment. He thought it only right that a -among them, three chairmen of road
shire council should have the power, if it boards-and they all united in the opinion
chose, of paying its president.
Some- that the proviso ought not to become law.
times'the president had to go out of the There was a general feeling that, if this
district-to Melbourne or elsewhere-on allowance were authorized, needy persons
business connected with the council; and, would be selected as shire council presiif the council voted anything towards his dents, and the office would be conferred
expenses, they would do that which was upon them merely as a pecuniary benefit.
Mr. LOEB remarked that hitherto there
illegal. The proviso furnished a way to
had always been plenty of aspirants to
meet that difficulty.
Mr. HARBISON considered it would the office of president, although it was
be better to legalize the expenditure re- purely honorary; and, as the duties
ferred to, than pay at the rate of three had been performed satisfactorily under
per cent. on a council's gross income for those circumstances, he did not see why
suggested that such a provision should be
inserted.
Mr. G. PATON SMITH concurred
with the honorable member, and said he
would make a note of the point.
The whole of the clauses having been
gone through, the consideration of the
postponed clauses was proceeded with.
In clause 1, the 1st of September, 1869,
was fixed as the date for the Act to come
into operation.
The first eight clauses having been
passed, progress was reported.
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any alteration should be made. He'
believed the retention of the proviso would
give rise to a' great deal of jealousy..
Mr. WATKINS regretted that. the
discussion should have taken place. He
believed" that the gentlemen who undertook the duty of presiding over shire or
'borough councils and road boards did so
from high and honorable motives; but he
believed the offices would not be well
filled if the allowance contemplated by
the proviso were sanctioned.
Mr. BAYLES observed that his official
connexion with the conference of shire
councils enabled him to state that a great
many of those bodies objected to' their
presidents being paid. With regard. to
what had been said by the honorable
member for Sandhurst (Mr. Mackay), in
reference to a president being expected to
contribute to charitable objects, he might
mention' that the Bill empowered the
local bpdies to do this out of the funds
.
under their charge.
Mr. BYRNE considered that 'while
the Corporation of Melbourne paid.
£1,000 a year to its mayor, there was no;
great harm in giving shire councils the
option of making.a small allowance ,to
their presidents.
Mr. HANNA urged that there should
be no flU,ther discussion of·the matter; but
that the committee should atonee divide.
Mr. J. T.· SMiTH observed_ that in
many cases the word "may" meant
"must," and therefore he thought'that, if
the proviso were retained, its operation
would be attended by invidious and unpleasant distinctions" and a system would
be commenced which could never 'be· dis- .
continued.. He concurred with the honorable member for Ripon and Hampden,
that a president did no more work than
the other members of a shire council;
in fact he frequently did less.
.
Mr. BATES said he should do as he
had done before-vote against the proviso; and reminded the committee that
shire councils were not in a corresponding.
position to the Corporation of Melbourne,
the greater portion of whose income was
deri ved from rates, while two-thirds of
the income of every shire council came
from the State. :
Mr. LOBB spoke of ordinary members
of shire councils having., in their capacity
as committee men, to ride ten, twenty, and
sometimes thirty miles' to inspect public
works ~t their own expense, a duty which
the president escaped. .
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The committee divided on the question
that the proviso, proposed to be omitted,
stand part of the clause19
Ayes
....
Noes'
21
Majority for the amendn:tent

2

AYES.

Mr. Burrowes,
" Byrne,
" Casey,
" Crews,
" Farrell,
" Francis,
" Higinbotham,
" Kernot,
" Mackay,
" Mason,

Mr. McCulloch,
"
"
"
."
"
."

McLellan,
Richardson,
G. Paton Smith,
G. V. Smith,
Stutt,
. Sullivan..
Tellers.
Mr. Burtt,
" Wilson.

NOES.

Mr. Baillie,
" Bate/;!,
" Berry,
" Blair,
" Cohen,
" Everard,
" Hanna,
" Harbison,
." Harcourt,
" Lobb,
" McDonnell,

..,

Capt. MacMahon,'
Mr. Macpherson,
" McCaw,
" Riddell,
" Russell,
" J. T. Smith,
" Walsh,
" Watkins.
Tellers.
Mr. Bayles,
" Longmore.

Mr. RUSSELL suggested an amendment iq clause 170, relating to the appointment of auditors.
Mr.. CASEY said he found, on closer
investigation, that to carry out .the amendments made in this clause it would be
necessary to remodel it. Therefore he
would .move that the clause be struck out,
with a view to introduce a new clause.
The clause was struck out.
Mr. BYRNE proposed the omission
from the list of exemptions. from road
tolls, contained in clause 322, of ministers
of religion, and persons attending places
of worship and funerals.
Mr. HANNA suggested that, as tolls
were to be abolished within a certain
period, an end should be put to all exemptions.
Mr. WATKINS expressed his surprise
at such an amendment being moved by an
honorable member who was an advocate
for the abolition of tolls.
The amendment was negatived.
Mr. RICHARDSON proposed the
striking out of the proviso for the abolition
of tolls on the 1st January, 1872.
Mr. RUSSELL supported the proposition.· He mentioned that the revenue
from tolls last year was about £50,280,
or something 'like half the amount of the
local rates; and argued: that, in the absence
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of this item of revenue, there would be no'
provision for the maintenance of roads.
Mr. WATKI~S also supported the
motion. If roads were made only for
local uses, there might·. be s.ome degree
of justice in the proviso ;; but as the roads
were for general service, and as all people
in the colony derived advantage from them,
the fairest mode of -raising funds for
maintaining tlie roads 'was by way of tolls.
The committee divided on the question
that the proviso stand part of the clauseAyes
22
: Noes' -...
"0
13
Majority against tho.e. :}
ftmendment

9

AYES.

Mr. Baillie,
" Blair,
" Burrowes,
" Burtt,
" Byrne,
" Casey,."
" Crews,
" Everard,
" Kernot, .
" Lobb,
" Mackay,
" Macpherson,

Mr. Mason;
" McCaw,
" McCulloch, .
" G.Paton Smith,
" G. V. Smith,
" J. T. Smith,
" Stutt,
" Sullivan.

Tellers.
Mr. Bates,
" Longmore.
NOES.

Mr. Bayles,
" Francis,
" Hanna,
" Harcourt,
" McDonnell,
Capt. Mac Mahon,
Mr. McLella.n,

Mr. Richardson.
" Riddell,
" Walsh,
" Watkins.
Tellers.
Mr. Hl1rbison,
" Russell.

On clause 332, providing that, in the
case of a road, whether a main road or
not, extEmding through or into two or:
more :shires, or one or 'more :shires and
boroughs, on the council of the boroughs
or shires through which the road extends,
but to which the tolls are not payable,
complaining to the Governor that they
ought to have a share of such tolls, it shall
be lawful for the Governor to proclaim
roads so situated" common toll roads,"
Mr. RUS SELL proposed a proviso to
the effect that no shire or borough should
be entitled to claIm a share in the toll collected from any toll-house situated three
miles from their boundary.
Mr. CREWS expressed the hope that
the committee' would not allow such a proviso to be added.
The amendment was withdrawn.
Mr. CASEY moved the introduction of
the following new clause : "No objection shall be taken or allowed
against the validity of any rate heretofore or
hereafter made or struck by any of the councils.
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of the shires or boar!Is of the road districts,
whose names are set forth and contained in the
schedule numbered eighteen to this Act, by reason only of such rate being intended to provide
f?r ~~e. payment! or being applied to discharge
lIabIlItIes and mdebtedness set forth in' the
B!1id.. s~hedule.. Provided always that such
lIabIhtIes and mdebtedness, with all interest
thereon (if any), shall be fully discharged by the
said councils and boards, within four years from
the passing of this Act, by yearly instalments of
not less than one-fourth of the whole amount of
the Mbt so required to be discharged."

The honorable gentleman explained that
this cla.,use had been drafted, in Drder to
meet the schedule. which had peen prepared by the honorable member for Villiers
and Heytesbury (Mr. Bayles)-a schedule
which set out the names of the councils
and road boards, the amounts "of their
liabilities, and the names of the banks to
which they were indebted.
Mr. WATKINS inquired whether the
schedule included all the road boards of
the colony, who were under liabilities, or
! whether any were omitted from it ?
Mr. CASEY replied that he understood
it did. He knew that the honorable member for Villiers and Heytesbury had taken
a great deal of trouble in communicating
on the subject with every shire council in
the colony; If, however, any were omitted,
they could be added before the Bill was
passed.
Mr. W ATKINS said he knew of
. several-the Eltham Road Board, for example-that were in that position. He
hoped the committee would see the
advisability of altering the schedule, so as
-to make the principle general, instead of
mentioning the names, for fear any might
be omitted.
Mr. BAYLES said that he had communicated with every shire council and
road board in the colony.
An HONORABLE MEMBER.-Have they
.
all replied ?
Mr. BAYLES said, that he could not
say; but the Minister of Justice had informed the committee that any that bad
been omitted should be included before
the Bill passed into law.
Mr. McCULLOCH expressed the hope
that the suggestion of the hOll0 able
member for Evelyn would find favour with
the committee, otherwise a manifest injustice would be inflicted on those councils
or road boards-if any-that had heen
.
omitted from the list.
. Mr. C~SEY said that the difficulty
and the views of' all parties would be met
by the omission, which he had no objection
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to propose, of the words "whose names
are set forth and contained in the schedule
numbered eighteen to this Act," and the
words "set forth in the said schedule."
The amendments were agreed to.
Mr. CA~E Y then moved the insertion,
after the word "indebtedness," of the
words, "with interest thereon accrued
due before the passing of thit3 Act."
The am~ndment was agreed to, and the
clause, as amended, was adopted.
Mr. CASEY then moved the following
clause, in substitution of clause 170 : "The Governor shall in each year, not later
than one month after the annual election of
councillors of the shire, appoint two competent
persons to audit the accounts of the shire (subject to either or both being removed by the
Governor at any time), one of whom shall have
been previously elected by the ratepayers as a
suitable person for such appointment; and such
election shall be held and conducted at the same
time and in the same manner as the ordinary
election of councillors under this Act. Provided
that the candidates at such election where the
shire has been divided into ridings shall be the
same in all the ridings, and that candidate who
shall have the highest aggregate number of
votes throughout the shire shall be deemed duly
elected for such appointment, and a certificate
to that -effect under the hand of the president
shall be proof of such candidate having been so
duly elected. Provided also that, in the event
of any vacancy occurring by the death, resignation, or removal of the auditor so elected at any
ordinary election, the ratepayers of such shire
shall proceed to elect another competent person
for appointment to such vacancy in the same
manner as the election to supply the extraordinary vacancy of councillors is held and conducted; provided further that such election
shall be conducted, if the shire have been divided
into ridings, in the same manner as councillors
would have been elected had no such division
into ridings taken place. Provided always that
such auditors of the shire shall be paid out of
the shire fund such reasonable remuneration as
the Governor shall direct."
The Clause was agreed to.
Mr. CASEY moved the addition of the
following proviso to clause 262, which
directed the preparation and transmission
by every shire council to the Treasurer of
Victoria of accounts of all moneys received,
inclusive of general rates, subscriptions, or
voluntary donations : " Provided that, if any Council shall refuse or
neglect for the space of thirty days, after being
duly required so to do by the Minister or any
person lawfully authorized by him on that
behalf, to furnish the accounts afore.aid, or to
give and furnish any other information requested
by the Minister in relatioll to their proceedings
under and by virtue of this Act, or any returns
and information required by any Government
department acting under and in obedience to
any order of either the Legislati ve Council or
Legislative Assembly, it shall be lawful for the
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Minister, on complaint to him of such default, to
cause, by order under his hand, all or any moneys
payable or to become payable to such shire
council by the Treasurer out of the consolidated
revenue not to be paid until such accounts, returns, or other information aforesaid shall have
been duly furnished to the satisfaction of the
Minister."
The honorable member said it had been
suggested that shire and borough councils
should collect statistics. They had machinery to enable them to do so at a very
small cost; and this clause merely proposed
that they should collect such statistical information as was ready to their hand, and
give it to the Government. As the princi pIe had been referred to fa vorably by some
honorable members at an early period of the
session, he had drafted this clause to meet
their views. The present system entailed
great expense on the Government, and the
proposed alteration in the law would give
no material trouble to the councils.
Mr. WATKINS inquired whether any
extra emolument was to be given to the
persons who collected these statistics?
He did not believe that the shire councils
would undertake the duty without being
paid for it. He felt sure that some provision should be made for the machinery
necessary for the carrying out of the work
of collection, otherwise it would not be
performed effectually.
He believed the
Government must superintend the work,
if it was to be well done.
Mr. CASEY said that a ready answer
to the objection of the honorable member
for Evelyn was that every shire must
value for itself the property within its
own boundaries, and ascertain the rates.
All the Government asked of the councils
under this clause was, that they should
direct that the persons they employed to
go round for that purpose should keep a
record which would enable them to give
the Government the same information that
they rendered to the council. As tho
State gave those councils so large a suhsidy, he thought that that was the least
they could do in return.
Mr. BURROWES supported the view
taken by the honorable member for
Evelyn.
Mr. WALSH said that the agricultural
statistics had been invariably condemned
as being unreliable.
The clause was agreed to.
The Bill was then reported with further
amendments.
The House adjourned at fourteen min!!ijs
past eleven o'clock, until Tuesday, June-t-.
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