APoLLo BAY HEARINGS T-11-07

NEIL L LONGMORE

Barrister and Solicitor

of the High Court of Australia

and the Supreme Court of Vvictoria

25 Rafferty Road, Gellibrand River, VIC 3239

ph. 5559 1009 (BH) 5235 8254 (AH) Fax: 5559 1055

SUBMISSION TO LEGISLATIVE COUNCIL SELECT COMMITTEE ON SALE
AND ALIENATION OF PUBLIC LAND
Apollo Bay- 8 November 2007

Introduction

It is pleasing to be able to speak to a parliamentary committee on this subject and I thank
you for coming to Apollo Bay for this hearing.

Parliament’s ability to review the actions of the executive are such an important part of a
vibrant and functioning democracy, a part that needs to be vigilant in an era of growing
executive power that can otherwise operate unseen through ministries, departments and
agencies to the detriment of the community’s confidence in democratic processes. In the
modern era of increasing executive discretion at both local and state government level, it
is easy to forget that Parliament is the supreme rule-making body with ultimate oversight
of the functions of government. The existence of this committee and its willingness to
examine the important role of public land in the life of the community is an affirmation
that democracy is working in Victoria.

Evolution of Public Land

The concept of public land is a relatively new one as measured against the development
of parliamentary democracy. It is immediately obvious that we have inherited the English
system when we see that public land is still called Crown land in Australia. Following the
annexation of Australia and the establishment of the colony of Victoria, all land was held
by the Crown and still ultimately is with the Crown as the eminent domain. The colonies
of the British Empire have experienced a different set of processes in relation to public
land compared to the peculiar historical circumstances that were recognised in the local
system that then applied in the kingdom of England.

England went through an internal conflict where the rights of commoners to “common”
land were disputed for several centuries. English parliaments, controlled by land-owning
interests, used the power of parliament to enact thousands of enclosure acts that
effectively privatised vast tracts of England that had formerly been a relatively
undeveloped public resource for local communities.

As urbanisation increased in the latter part of the 19" century, a middle class movement
gradually gained leverage power in the English parliament. In one manifestation, they
were called the Commons and Footpaths Society. They realised the commons and rights-



of-way that were rapidly disappearing were needed to provide “breathing space” for the
expanding metropolis of London. They succeeded in having many enclosures stopped
and the commons declared as parks, thereby initiating the modern trend to ensure that
urban growth is always balanced by a substantial amount of open space to keep cities
healthy and liveable. This aspect of amenity through the provision of publicly owned
open space in both urban and rural areas has become, almost unnoticed, the hallmark of
sustainable and civilised living in Western societies. This committees should feel proud
that its interest in this subject is part of a long tradition of resisting encroachment by
powerful groups wishing to exploit a common resource.

The colony of Victoria had a functioning parliament at the same time as the movement in
England arose and, as land was parcelled up across the colony, the Crown reserved large
areas for public purposes, probably imbued by the same spirit that was afoot in the
mother country. The reserving of much of Victoria’s coastal strip in this era has had an
enormous impact on Victorians” subsequent access and enjoyment of the coast and has
enabled government to have a large say in control of development on the coast and to
plan for and implement strategies of coastal protection that are universally admired. In
many other countries, coasts are privately owned and beach culture is not the egalitarian
experience it is in Victoria

The current regime limiting Crown land leases to no longer than 21 years and requiring
that all improvements made in that time revert to ownership of the Crown at the end of
the lease demonstrates how strong the tradition of protecting public land has been in
Victoria. Suggestions that this regime can be changed without jeopardising Victorians’
particular coastal culture should be viewed very critically through the prism of a long
historical and cultural struggle to protect public land from alienation, especially that
which plays a large part in Victorians’ sense of identity.

Apollo Bay Development Proposals

Colac Otway Shire, in conjunction with DSE, have embarked on a planning exercise at
the Apollo Bay harbour to modernise the boating facilities there. Since it is a coastal-
dependent use, there is no argument about the need to maintain Apollo Bay harbour as a
safe port for a range of small craft. Apollo Bay is the only port of moderate size between
Port Fairy and Queenscliff in the fairly treacherous waters of Bass Strait. The Victorian
Coastal Strategy encourages the removal of non-coastal dependent uses from the
foreshore; it is partly this policy that has led to the proposal to relocate the golf course
from its current location on the foreshore near the harbour and developers’ subsequent
plans to piggy-back 500+ residential dwellings along with the relocation on the Barham
River floodplain.

The potential freeing-up of this land adjacent to the harbour appears to have allowed DSE
(or, behind them, government ministers) and Colac Otway Shire to begin speculating
about what uses they can put there. An Apollo Bay Harbour Masterplan planning process
has been around for a number of years now. There have been some steering committee
and reference group types of gatherings where the local people on those groups have






