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The SPEAKER (Hon. Jenny Lindell) took the chair
at 9.33 a.m. and read the prayer.

BUSINESS OF THE HOUSE
Notices of motion: removal
The SPEAKER — Order! I wish to advise the
house that notices of motion 70, 71, 152 and 216 to 228
will be removed from the notice paper unless members
wishing their notices to remain advise the Clerk in
writing before 2.00 p.m. today.

PETITIONS
Following petitions presented to house:

Bulleen Road–Golden Way, Bulleen: traffic
lights
To the Legislative Assembly of Victoria:
The petition of residents of Bulleen draws to the attention of
the house the dangerous intersection at Bulleen Road and
Golden Way.

Street/Beach Road railway gates for the benefit of Bayside
and Melbourne motorists so that motorist inconvenience and
traffic delays are eliminated and to avert the diversion of
traffic into Hampton Street and the dangerous traffic build-up
at other intersections along Beach Road where right-turning
vehicles forced to use alternative routes impede the
city-bound traffic flow.
The petitioners therefore call upon the Brumby government,
Metro and the City of Bayside to instigate immediate action
so that Bayside and Melbourne motorists are not endangered
or inconvenienced any further by the closure of the New
Street railway gates.

By Mr THOMPSON (Sandringham)
(39 signatures).
Tabled.
Ordered that petition presented by honourable
member for Bulleen be considered next day on
motion of Mr KOTSIRAS (Bulleen).
Ordered that petition presented by honourable
member for Sandringham be considered next day
on motion of Mr THOMPSON (Sandringham).
Ordered that petition presented by honourable
member for Mildura be considered next day on
motion of Mr CRISP (Mildura).

The petitioners therefore request that the Legislative
Assembly of Victoria support the installation of traffic lights
at the T-intersection of Bulleen Road and Golden Way,
Bulleen.

By Mr KOTSIRAS (Bulleen) (313 signatures).

Rail: Mildura line
To the Legislative Assembly of Victoria:
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PRIVILEGES COMMITTEE
Right of reply: Ms Arnie Azaris
Mr LUPTON (Prahran) presented report on right
of reply, together with appendices.
Tabled.

This petition of residents of Victoria draws to the attention of
the house the reinstatement of the Mildura–Melbourne
passenger train.

Ordered to be printed.

The petitioners register their request that the passenger service
be suitable for the long-distance needs of the aged and
disabled who need to travel for medical treatment, for whom
travelling by coach or car is not a comfort option, and for
whom flying is financially and logistically prohibitive.

Mr LUPTON (Prahran) presented report on right
of reply, together with appendices.

The petitioners therefore request that the Legislative
Assembly of Victoria reinstate the passenger train to service
the needs of residents in the state’s far north who are
disadvantaged by distance.

Ordered to be printed.

By Mr CRISP (Mildura) (30 signatures).

Rail: Brighton level crossing
To the Legislative Assembly of Victoria:
The petition of the residents of the city of Bayside draws to
the attention of the house the urgent need to reopen the New

Right of reply: Ms Julianne Bell

Tabled.

DOCUMENTS
Tabled by Clerk:
Police Integrity, Office of — Complaint Investigation
Report — Ordered to be printed.
Victorian Law Reform Commission — Surveillance in Public
Places — Ordered to be printed.
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questions its actions, whether it be the Auditor-General
or the Ombudsman.

Adjournment
Health: federal government plan
Ms NEVILLE (Minister for Mental Health) — I
move:
That the house, at its rising, adjourn until Tuesday, 31 August
2010.

Motion agreed to.

MEMBERS STATEMENTS
Public Accounts and Estimates Committee:
Public Finance and Accountability Bill
Mr CLARK (Box Hill) — The refusal of the Labor
members of the Public Accounts and Estimates
Committee to allow the Auditor-General to give
evidence to the PAEC about the threats to his
independence contained in the Public Finance and
Accountability Bill is a disgrace made even worse by
their outrageous claim that the Auditor-General is not
even permitted to tell Parliament about these threats
because to do so would amount to questioning the
merits of government policy objectives.
Labor was elected to office promising to uphold the
Auditor-General’s independence, but 11 years later it is
not only threatening that independence but even trying
to stop the Auditor-General from telling Parliament
about those threats. The Public Finance and
Accountability Bill would give the government the
power to force independent watchdogs such as the
Auditor-General, the Office of Police Integrity and the
Ombudsman to bow to Labor’s political dictates and
hand over sensitive information about matters they may
be investigating.
The Legislative Council referred the bill to the PAEC
on 27 July to consider and report on it by 31 August.
Instead of examining the bill, taking evidence from all
relevant parties and assessing whether the bill complies
with PAEC’s own 2009 report on new directions in
accountability, Labor’s PAEC members held a rushed
13-day inquiry and refused even to take evidence from
the Auditor-General and other key parties.
The Labor majority’s purported justification for trying
to gag the Auditor-General is a sham. It cites
section 16(5) of the Audit Act, but that provision relates
only to audit reports, not to the Auditor-General giving
evidence to a parliamentary committee. Labor is so
arrogant and out of touch that it now thinks it can gag
or undermine any independent public body which

Mr PALLAS (Minister for Roads and Ports) — I
rise to commend the federal Labor government for its
continued support of the residents of the west with last
week’s announcement by the federal Minister for
Health and Ageing, Nicola Roxon, and the state
Minister for Health, Daniel Andrews, of the first
allocation of funding from the National Health and
Hospitals Network agreement. Western Health and the
Werribee Mercy Hospital will receive $36 million in
new capital works as part of the historic health
agreement between the Victorian state and
commonwealth Labor governments.
The $28 million for the Werribee Mercy Hospital will
build a 30-bed subacute service and a community
rehabilitation centre, with construction planned to start
in 2011. The 30-bed subacute ward will treat
430 patients a year, while the rehabilitation centre will
be able to treat 850 patients a year. The project will
provide further support for Wyndham’s growth
alongside the construction of the $14 million expansion
of Werribee Mercy’s maternity services.
The federal Labor government is continuing to support
the need for services in the west while the Liberal Party
refuses to commit anything to the western suburbs of
Melbourne. The opposition may claim to support
infrastructure spending in the west, but if elected an
Abbott government would not support this initiative.
I also welcome a further $8 million for a fourth theatre
at Williamstown Hospital and extra short-stay beds at
Sunshine Hospital and Western Hospital. Short-stay
beds at Sunshine Hospital will increase from 6 to 12,
and the additional theatre at Williamstown Hospital will
boost access to elective surgery for patients in
Melbourne’s west. I would like to again commend the
federal government and the federal member for Lalor.

Notre Dame College: Les Misérables
Mrs POWELL (Shepparton) — Over the years I
have attended many wonderful school productions in
the Shepparton district and have been astounded at the
level of talent in our schools. On Friday, 23 July, my
husband, Ian, and I had the pleasure of attending Notre
Dame College’s school musical production of
Les Misérables held at WestSide Performing Arts
Centre in Mooroopna. Les Mis is the story of the
French revolution and is a very challenging production.
My husband and I have seen Les Mis performed
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professionally in Melbourne and also locally by the
Shepparton Theatre Arts group, and the production by
Notre Dame College was equally enjoyable and
professional.
These talented students portrayed every emotion the
story required: the tragedy of war, the sadness of
unrequited love, the romance and some wonderful
comedy moments. During the interval my husband and
I had the unique experience of meeting the cast and
crew backstage at the invitation of the principal,
Mr Peter White. A production as good as this needs
people with talent, and I would like to congratulate the
director, Dayna Tinline; the performers, vocalists, vocal
coaches, dancers and choreographers; the orchestra and
orchestra director; the make-up artists, hair stylists,
costume coordinators and set designers; the people
involved in the stage production, lighting and sound;
the backstage supervisors, front of house and of course
the parents.
Congratulations to everyone involved, and good luck
for the 2010 Georgie awards. I am sure the principal
and teachers are very proud of the students at Notre
Dame.

Girl Guides: Barwon region
Ms NEVILLE (Minister for Mental Health) — I
was pleased recently to once again officially open the
Barwon region girl guides Brave the Cold sleep-out,
held at the historic Portarlington Mill. Guides from
across the Bellarine Peninsula and Geelong
participated. The aim is to give them a better
understanding of youth homelessness by having the
experience of sleeping out in the cold and to raise
money and awareness of this important issue. This
year’s event again raised money for Time for Youth,
previously known as Barwon Youth Accommodation
Service. The event is an important service activity in
the Barwon region and attracts a lot of community
support, with local businesses providing products and
sponsorship.
Over 50 guides and leaders joined the Portarlington
Mill manager, Andrew Mason, and his family at the
guide hall in Portarlington for an evening meal. The
guides made their sleeping arrangements for the night
in cardboard boxes and tents, which was a challenge
considering the damp conditions. Congratulations to the
organisers, particularly Anne Brackley who did a
wonderful job, region leader, Lorraine Otway, and
assistant region leader, Helen Carruthers, for her great
success in organising the sponsors; and thanks to
Andrew Mason from the Portarlington Mill.
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In October the guides go to Government House to
celebrate the centenary of guiding in Australia and to
renew their promise to continue to assist people in their
communities. I am pleased to say that the Barwon
region girl guides Brave the Cold event raised
significant funding for Time for Youth, and I
congratulate them on their commitment to and
enthusiasm for helping other young people in our
community.

Rail: Melbourne–Albury standard gauge line
Mr TILLEY (Benambra) — The cancellation until
further notice of the CountryLink Sydney–Melbourne
XPT service due to safety concerns caused by the
presence of mud sink holes confirms what I have been
saying for a long time. This is a major embarrassment
to both the Victorian and commonwealth Labor
governments, which can no longer ignore the
community’s concern. It proves yet again that Labor
cannot deliver on major projects.
On 26 July 2010 the Victorian Liberal-Nationals
coalition wrote to the federal Parliament’s Joint
Committee of Public Accounts and Audit asking it to
request the commonwealth Auditor-General conduct a
performance audit into the works of the Australian Rail
Track Corporation (ARTC) between Albury and
Seymour. This request came after several industry
sources approached me to blow the whistle on the
track’s shabby construction. I would expect similar
Victorian-based investigations to be carried out. The
unwillingness of both state and federal Labor, as well as
the ARTC, to do this puts a further cloud over when the
passenger rail service will return to Wodonga.
Head of the ARTC, David Merchant, sought to protect
his Labor paymasters by criticising both myself and the
federal member for Indi, Sophie Mirabella, for raising
these critical safety issues. However, I say to
Mr Merchant that the Victorian Minister for Public
Transport and the commonwealth Minister for
Infrastructure, Transport, Regional Development and
Local Government should pull their heads out of the
mud and fix this massive safety problem so we can see
the return of our passenger rail service. North-east
Victoria deserves better.

Thornbury women’s neighbourhood house:
loans scheme
Ms RICHARDSON (Northcote) — On 19 August I
will be joining with the Thornbury women’s
neighbourhood house to launch a no-interest loans
scheme. The scheme is a community-based program
that provides interest-free loans to low-income
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individuals and families. The loans are for the purchase
of essential household items like a fridge, washing
machine, TV, bed or clothes dryer. A loan may also be
provided to meet other essential needs like health aids
or education costs. Loans are usually between $800 and
$1200, and as they are paid off the money becomes
available for someone else in the community.
The Brumby Labor government, in partnership with the
National Australia Bank, has financed the Victorian
program through the Good Shepherd Youth and Family
Service. The bank reports that repayment periods are
between one and one and a half years. Default rates are
a low 3 per cent to 5 per cent. Forty-eight per cent of
borrowers are sole parents and 21 per cent are
indigenous.
Thornbury women’s neighbourhood house is ideally
placed to become a provider for the scheme. With its
emphasis on assisting women and given that many of
the recipients are single mothers, it will continue to
provide the wonderful support it has given the
community over many years. I have complete
confidence in the success of the scheme, which is ably
led by Ursula Harrison, with Trish Posterino
administering the program.
The Brumby Labor government can assist low-income
earners to obtain essential household appliances in
other ways. Home Wise grants are available to replace
faulty hot-water services, wall furnaces, space heaters,
toilets, upright stoves, wall ovens, cook tops, leaking
gas or water pipes, fridges or washing machines.
Vera Skinner is 82 years old and lives at the Holmes
Street housing estate in Northcote. On receiving her
new fridge she wrote to me, ‘I got out of bed to see if I
was dreaming!’. For people who live getting by on the
pension this sort of assistance provides a real and
enduring boost to their lives. I am very proud to be part
of a Labor government that has continued
demonstrating its commitment — —
The SPEAKER — Order! The member’s time has
expired.

Bushfires: royal commission final report
Mr MORRIS (Mornington) — Last Tuesday the
house considered a take-note motion on the report of
the Victorian Bushfires Royal Commission. Those few
members who had the opportunity, in the main, made
appropriate contributions. But as with everything this
government touches, there was a political imperative —
to close down debate, to mute criticism and to avoid
any serious discussion of the findings in the report.
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The government had refused to allow a special sitting
of Parliament to consider the report; it refused to allow
this house to focus exclusively and for an appropriate
period of time on what we have learnt from the events
of that tragic day. What it offered was an opportunity
for barely one-third of the number of members of the
house to speak. Many spoke in a constrained time
frame of 5 minutes. All that was to address what the
Premier described in his speech as an event that left a
scar on every one of us.
It was important that in light of the commission’s
findings members again recognise the events of the day,
recognise the trials of many who survived and honour
the memory of those who perished. We must also learn
from events both to assist the recovery, which sadly so
far has failed too many people, and to take proper
actions to prepare for fire seasons to come.
As a member of an electorate that includes many
extensive bushland residential precincts, I am only too
aware of the very real risk to life that remains and the
lack of government action that has been taken to reduce
that risk. The government’s actions this week have
proved its priorities are about power and not about
people. In seeking to avoid debate, the government has
proved it is not fit to govern this state.

Footscray: infrastructure development
Ms THOMSON (Footscray) — Footscray is the
focus of a lot of attention at the moment, whether it is
because of the central activity district and the work that
is being done to create renewal in Footscray or the four
projects under the Victorian transport plan — that is,
two major rail projects and two major road projects.
These are important projects to Footscray. They are
major projects for Melbourne and Victoria.
I have taken the time to write to constituents in my
electorate concerning the WestLink option to inform
them of the other component of the transport plan as it
will affect Footscray and to give them the opportunity
to give me feedback on the options available to them
regarding the WestLink tunnel; 62 per cent have chosen
the aqua tunnel, which is the longer tunnel; 25.7 per
cent chose the green tunnel, which is the route
recommended by Sir Rod Eddington; 7.4 per cent chose
the blue tunnel; and the rest chose no tunnel. This is
important infrastructure for Footscray; it is important
infrastructure for Melbourne.
I thank the Minister for Public Transport and the
Minister for Roads and Ports for making themselves
and the four project teams available to spend time in the
electorate and my office, which opened up an
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opportunity for the community to come in and learn
firsthand about the four projects.

Roads: shire of Loddon
Mr WALSH (Swan Hill) — I raise concerns of
users of local roads in the northern part of the Loddon
shire in my electorate. These local dirt roads are a very
important part of the transport network for people who
live in that area. The roads have been damaged severely
by the vehicles connected to the Northern Victorian
Irrigation Renewal Project (NVIRP) as they drive along
them to carry out works for the food bowl project.
The local dirt roads are important for farmers to use
when driving livestock or moving farm machinery so
they can stay off the major roads in the area. But locals
know these dirt roads should not be used after rain,
because the damage that is done makes them even
worse the next time it rains. It effectively makes them
impassable.
I know NVIRP has an important job to do and it has
some time constraints. But I would like, on behalf of
the constituents who have raised this issue with me, to
see senior NVIRP staff put in place a policy procedure
so that NVIRP vehicles do not use local dirt roads after
a rain event, because the damage they do means that
after the next rain event these roads will effectively
become impassable for the rest of the winter and locals
will not be able to move livestock or shift heavy
machinery in that area. I ask for a NVIRP procedure to
be put in place whereby NVIRP vehicles do not use
local dirt roads after a rain event which makes them
impassable for locals who need the roads for important
farm business.

Victorian certificate of education: Premier’s
awards
Mr BROOKS (Bundoora) — The Premier’s
Victorian certificate of education (VCE) awards are a
great initiative held each year to recognise students who
have demonstrated outstanding achievement in the
Victorian certificate of education. This year’s award
recipients were announced on Tuesday, 13 July, at a
special ceremony hosted by the Premier at Crown
Palladium. Each year individual graded assessment
scores are used to determine the top group of students
for each VCE study award.
I am very proud to say that two students from schools
in my electorate — Emily Bonnell from Bundoora
Secondary College and Stephanie Castagnini from
Loyola College — were honoured with awards for
geography and physical education respectively. Emily
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Bonnell attended Bundoora Secondary College and is
currently studying at Monash University for a bachelor
of nutrition and dietetics. Emily is an active member of
the Bundoora community, playing tennis for the
Bundoora tennis club. Emily’s geography teacher in
2009 described Emily as being a lovely girl who was
very enthusiastic about the world in which she lives.
Stephanie Castagnini attended Loyola College,
Watsonia, and was college dux in 2009, gaining an
ENTER score of 98. Stephanie received a Premier’s
award for her score of 50 in the subject of health and
physical education and is currently studying health
sciences and physiotherapy at La Trobe University,
Bundoora.
I congratulate these two young women on their
achievements and commend Bundoora Secondary
College and Loyola College on their ongoing
commitments to excellence in education and support
for their students.

Planning: Sandringham development
Mr THOMPSON (Sandringham) — Last night the
residents of Highett and Sandringham convened a
public meeting to mobilise their opposition to a
proposed 11-storey, 499-unit development in Bay
Road, Sandringham. This proposal, if implemented,
would be the tallest structure between St Kilda and
Frankston. The residents are concerned about the
impact by way of precedent this development would
have on the future development of Bay Road. It would
be contrary to the residential amenity, which is the
reason people have chosen to live there in the first
place. There is a further concern about the lack of
appropriate infrastructure to support the precinct and
the lack of access to transport, hospital and educational
services.

Lantern mental health service: facilities
Mr THOMPSON — Early this week Lantern, an
agency that provides support services for people
confronting mental illness, opened its new building in
Taylor Street, Moorabbin. Lantern has been well
governed and over the last few years has developed
through successive committees of management. It
provides much-valued options for people with mental
illness in a wide range of support services. It is critical
that there be the continuing development of good
services for people with mental health challenges and
their families at a community level so these people have
the opportunity to live full and active lives in the wider
community.
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Bushfires: royal commission final report
Ms LOBATO (Gembrook) — Communities
throughout the electorate of Gembrook are
disappointed, saddened and scared by the decision of
the Liberal-National party coalition to ignore them by
promising to adopt all recommendations of the
Victorian Bushfires Royal Commission. My
constituents are scared that their communities will be
taken apart and made unviable by the coalition’s
commitment to implement recommendation 46 in the
royal commission’s final report, which states:
The state develop and implement a retreat and resettlement
strategy for existing developments in areas of unacceptably
high bushfire risk, including a scheme for non-compulsory
acquisition by the state of land in these areas.

The government conducted community consultation in
Warburton on Tuesday night, part of the statewide
consultation that we are conducting to receive
important feedback from affected and bushfire-prone
areas to assist us in making decisions on some of the
commission’s recommendations. At this successful
forum, attended by myself and the Deputy Premier,
residents expressed their distress at the prospect of
having their communities torn apart by the acquisition
of properties. This will leave schools unviable through
lack of students and football and netball clubs without
enough participants, and vacant properties will become
fire hazards.
Most of the participants also baulked at having to find
at least $500 more per year plus inflation for 20 years to
underground all powerlines in high-bushfire-prone
areas. But as the opposition is so averse to consulting
communities, it would not know of the views of
Victorian constituents and their fear of the
consequences of not having their views listened to.

Frankston-Flinders Road, Bittern: pedestrian
crossing
Mr BURGESS (Hastings) — I have again
approached VicRoads regarding repeated calls for a
pedestrian crossing at Frankston-Flinders Road, Bittern.
This location is between the general store and the
railway station, which is also the site of the very busy
Bittern market every Sunday, adjacent to the Country
Fire Authority station and a short distance from the
preschool and public hall.
In his response the chief operating officer of VicRoads
refers to the new shopping centre that is also about to be
built at this site, yet he still considers that a pedestrian
refuge will be sufficient. This is also the site where, two
years ago this month, a pedestrian was tragically killed,
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yet this government has the gall to decree to the people
of my community that a pedestrian refuge halfway
across this deadly road is sufficient to keep them and
their children safe. I call on VicRoads to urgently
reassess the need for a pedestrian crossing at this
Bittern location. Failing that, I call on the minister to
step in, overrule the department and order that the
crossing be installed.

Hastings: jetty redevelopment
Mr BURGESS — I have previously spoken about
the threat to the iconic Hastings jetty that is posed by
the state government’s plan to knock down a significant
part of this great structure and replace it with a flat,
floating slab of concrete. I would now like to bring to
the government’s attention another example of the
severe consequences this ill-founded plan will have for
members of the Hastings community.
There is perhaps no greater reason to rethink this cheap
and nasty plan than to ensure that it does not result in
members of my community being unable to continue
using and enjoying the Hastings jetty to the extent they
are currently able to. I have been approached by a
disabled constituent who is currently able to enjoy full
access to the existing Hastings jetty in her wheelchair.
She is devastated that the government’s remodelled
jetty will prevent her and her husband, who is also in a
wheelchair, from reaching the end of the jetty.

Blind Bight: BMX facility
Mr BURGESS — Mr Bob Wray and a group of
other Blind Bight residents continue to support the
positive work of the youth of their community by
working towards the creation of a BMX facility for the
area.

Sunbury Sound
Ms DUNCAN (Macedon) — I rise to congratulate
the mighty efforts of Sunbury Sound, a group of
37 singers including members of the Sons of Sunbury
and the Sunbury Divas. This impressive group came
second out of 100 in an international choral competition
in China, the World Choir Games, in the rock/pop
category and received a standing ovation in the process.
The Sunbury choir, which does not audition its
members, was one of three choirs selected to compete
in the World Choir Games, which is regarded as the
Olympics of the singing world. Sunbury Sound was
also asked to perform at the opening ceremony.
I congratulate choir director Adam Przewlocki for his
skill, passion and vision in bringing these choirs
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together, Lyn Rayner, operations manager, and all the
members of the Sons of Sunbury and Sunbury Divas
who made up the Sunbury Sound choir. These Sunbury
singers have so far had a very impressive record.
Sunbury Divas was formed four years ago by Adam
from a handful of music students and now has more
than 60 women members. In 2008 the divas were
selected from over 200 choirs to compete on
Channel 7’s Battle of the Choirs and was given high
praise by celebrity judge Jonathon Welch.
In August last year the Divas competed in the
Australian National Eisteddfod’s choir division in
Canberra and were highly commended in the open
sacred choral section and won first prize in the open
choral section. Sunbury is rightfully proud of its choirs,
and I wish them all the very best.

Kindergartens: Drouin and Warragul
Mr BLACKWOOD — The Baw Baw shire is
battling with a massive shortage of kindergarten places
for four-year-olds in next year’s programs. This is a
direct result of the annual population growth of over
4 per cent, and it is causing a great deal of difficulty for
a number of parents in the Drouin and Warragul areas
in particular. I have received a number of emails from
concerned parents, and I was very concerned when in
an email from Mary Fankhauser it was indicated to me
that one kindergarten in Drouin has a waiting list of
50-plus for its four-year-old program in 2011.
After the 2006 election the Labor government adopted
in part the policy of the Liberal Party. Our policy was to
provide $750 per year towards the cost of kindergarten
for all four-year-olds and to transfer the responsibility
for providing kindergarten programs for four-year-olds
to the education department. The Labor government put
in place funding support for all four-year-olds whose
parents are health-care card holders to attend
kindergarten, which has left a lot of low-income
families still struggling to give their children access to
kindergarten.
The transition of early childhood education into the
new Department of Education and Early Childhood
Development has been a complete let-down for
kindergarten staff and parents. As usual the Brumby
government promised everything and has delivered
very little. I call on the Minister for Children and Early
Childhood Development to meet with the Shire of Baw
Baw as a matter of urgency with a view to providing it
with the assistance it needs to put in place a strategy
that will enable all four-year-olds in Drouin and
Warragul to be able to access a kindergarten place for
next year.
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Fr Bob Maguire
Mr FOLEY (Albert Park) — Fr Bob Maguire, the
South Melbourne parish priest who lets nothing stand in
his way in seeking justice for the marginalised,
homeless and powerless in our community, recently
marked 50 years in the Catholic priesthood. A
door-bursting crowd celebrated at the Church of
Saints Peter and Paul in South Melbourne, his many
supporters giving Fr Bob standing ovations on a
number of occasions. Fr Bob continues to mark this
major achievement of 50 years and is still going on
with renewed plans for the future. Having recently
survived a bruising encounter with what he calls ‘head
office’ over his ‘enforced retirement’, he continues to
charge ahead with many good works through what he
calls his ‘collective priesthood’.
Through his direct support in sustaining the homeless
and hungry members of our community he also has a
dance card full of activities outlined for the immediate
future. These include developing, with the state and
community housing providers, homes for 40 persons on
a corner of the parish land; establishing what he calls an
outpost for his church in the booming South Melbourne
community; and advocating for the grand plan, a
strategy to map the needs for community and
residential care and housing for older Australians to
ensure they have choice, access to quality services and
dignity for the future.

Nagambie Kindergarten and Early Childhood
Services: funding
Dr SYKES (Benalla) — Last week I visited the
Nagambie preschool and occasional care centre,
officially known as Nagambie Kindergarten and Early
Childhood Services, at the invitation of Kerri
Newnham, director. Kerri and several of her
well-qualified fellow staff members proudly showed
me the high-quality care and stimulation that they are
providing for local preschool children. The children
were all happy and well behaved and were enjoying the
cosy environment of Nagambie preschool, and therein
lies the problem: Nagambie preschool is no longer big
enough to accommodate the growing number of
preschool children. The local community is growing
relatively rapidly, with many young parents wanting to
raise their families in the friendly atmosphere of
Nagambie, which is located on the beautiful Lake
Nagambie and the Goulburn River.
In 2009 the preschool applied for a grant of $200 000,
but was unsuccessful. It is about to submit another
application for funding, which I strongly support. I
spoke briefly with the Minister for Children and Early
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Childhood Development this week, and whilst not
committing to the funding she was supportive in
principle. I am cautiously optimistic that funding will
be granted this time. This would be great news for
Nagambie preschool, which would then be able to
continue to provide high-quality care to a growing
number of children.
I acknowledge the efforts of the cash-strapped
Strathbogie Shire Council in support of Nagambie
preschool, particularly local councillor Debra Swan,
who is a very strong advocate of Nagambie preschool
and the Nagambie community in general.
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there are over 12 000 families on the priority housing
waiting list alone.
The Brumby government poses as a champion of social
justice and inclusion. It claims it is making Victoria ‘the
best place to live, work and raise a family’, but the
rhetoric is cheap and meaningless to struggling families
in the dark depths of the public housing waiting list. For
the sake of all languishing under Labor, I hope the
minister can fix the problem, but even an optimist like
me needs to be realistic.

University of Melbourne: faculty of the VCA
and music

Bill Aitken
Mr CRUTCHFIELD (South Barwon) — I wish to
inform the house of the sad passing of a true
community champion and inspiration to many, Mr Bill
Aitken. A strident community activist, trade unionist,
environmentalist, councillor, member of the Country
Fire Authority (CFA), husband, father and grandfather,
Bill Aitken passed away aged 74. I pass on my
condolences to Shirley, Rob, Net, Allie and their
families.
I was privileged to be on the Greater Geelong City
Council with Bill Aitken and his son Anthony from
1998 to 2001. Bill was a passionate advocate for the
northern suburbs. He continually entertained us with his
antics, including his collecting of council plates — and
I am sure his collection is still at his place. He was
renowned on every committee on which he served for
taking home what was left of dinner or lunch. He was a
raconteur and a character, but overall he was fiercely
loyal to his northern suburbs.
Bill, a former Ford worker and local organiser for the
Electrical Trades Union, was well known for his tireless
volunteer work with a number of organisations,
including the CREATE Foundation; the Geelong
Football Club; the Geelong Northern Combined Probus
Club, of which he was the immediate past president; the
Corio Little Athletics Centre; the CFA; and the Shell
advisory committee. He was a wonderful, loyal
individual.

Housing: eastern metropolitan region
Mrs VICTORIA (Bayswater) — Four thousand,
nine hundred and twenty-six — that is the number of
families in eastern metropolitan region currently
waiting for public housing. In Ringwood alone the
number is 2288. This represents another appalling
failure of the Brumby Labor government. The most
recent figures show the list is growing and statewide;

Mrs VICTORIA — The Brumby Labor
government has chosen to ride the coat-tails of federal
pork-barrelling in an attempt to win back the arts vote
in Victoria. The announcement of a combination of
federal and state funding is symbolic of two out of
touch Labor governments desperate to cling to power at
any cost.
The Brumby and Gillard Labor governments ignored
the pleas of thousands until they realised even members
of the arts family get a vote on polling day. Only a
Baillieu coalition government has committed to
providing an adequate level of ongoing funding for the
VCA.

Country Fire Authority: Bayswater brigade
Mrs VICTORIA — Recently I attended the
40th anniversary celebration of our Bayswater Country
Fire Authority brigade. It was wonderful to see
members, past and present, all paying tribute to the
brigade’s years of outstanding service. CFA members
do not like to hear it, but they are all heroes in our
community. I pass on my congratulations and thanks
from each and every person they have ever helped.

Member for Ivanhoe: appreciation awards
Mr LANGDON (Ivanhoe) — Further to my
members statement yesterday I would like to
congratulate Evan Woolnough. James Boland, and
Phillip Mithen, who is well-known to this house, on
receiving the Geoff Ballard service to sport and sport
administration award, and Patrick Woodlock on
receiving the Jean Baker, OAM, community service
award. I sincerely hope the next member for Ivanhoe
continues these appreciation awards and honours those
prominent people who in the past have served the area
with such distinction.
I would also like to thank the families of the late Vin
Heffernan, OAM; Jean Baker, OAM; Geoff Ballard;
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Harold Carter; Miriam Smiley; Laurence Course and
Vic Marks for allowing me to honour their memories. I
thank Fred Cullen, OAM, and Fred Lasslet, who are
still active in the veteran communities, for allowing
their names to be used for a veterans community award
as well.

Diamond Creek: fire brigade awards
Ms GREEN (Yan Yean) — I was delighted to
attend the annual Diamond Creek fire brigade dinner
and awards night. As always, it was a fun and well
organised event, courtesy of Captain Peter Perkins and
the brigade management team. We were entertained by
Melbourne’s own Bob Valentine and his band,
including his daughter, Lauren Gillard, and their music
kept the dance floor full with dancers aged from 18 to
80.
Congratulations go to the awardees — firefighter of the
year Josh Allen; recruit of the year David Foster; most
valuable member Anthony Rogers; and Ron Smith,
who received the captains award. There were
celebrations for group officer Rod Holland, who was
awarded the prestigious Australian Fire Service Medal
in the recent Queen’s Birthday awards.
The night was tinged with sadness for me because it
will be my last time as a member of this fantastic
brigade as our family has moved to Doreen. I want to
put on record my admiration for the courage,
professionalism and passionate commitment of the
members of this great brigade. I thank them for
everything they have taught me and the great friendship
they have afforded me over the last eight years. I will
never forget them, and I count many of them as lifelong
friends.
Finally, congratulations go to Lieutenant David
Murphy and firefighter Jess Murphy on the arrival of
Olive Ellinore Murphy, the latest member of the
Diamond Creek fire brigade family.

CLIMATE CHANGE BILL
Second reading
Debate resumed from 29 July; motion of
Mr BRUMBY (Premier).
Ms WOOLDRIDGE (Doncaster) — I am pleased
today to lead the debate for the coalition on the Climate
Change Bill 2010. On Thursday, 29 July, the Premier
stood before this house and introduced the legislation
with the following words:
… this bill is not only landmark legislation for the state of
Victoria; it is landmark legislation for Australia.
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Climate change is the greatest challenge of our generation.

The coalition is committed to taking action on climate
change. We believe our climate is changing and that
human actions are contributing to that change.
However, given the importance of the issue and the
fanfare with which the bill was announced, the way in
which it has been introduced is exceptionally
disappointing in that it is light on detail and heavy on
politics. It is also extremely disappointing that after
spending almost four years drafting this legislation the
government has chosen to give the Parliament and the
people of Victoria just 14 days to consider it. We are
also being forced to debate this important piece of
legislation at the height of a federal election campaign.
While the eyes and ears of almost every Victorian are
fixed on Canberra the Premier is trying to pass
legislation that will have significant consequences for
every Victorian family and every Victorian business.
The Premier said that climate change is the greatest
challenge of our generation, yet, true to form, he is
stifling debate and ignoring the need for genuine
consultation and genuine broadbased input. The
government promised to introduce a climate change bill
in the lead-up to the last state election in 2006, and for
four years we have waited patiently for action on
climate change.
When the bill was foreshadowed in the 2008 annual
statement of government intentions we were hopeful
we would finally get some certainty about Victoria’s
direction towards a low-carbon future. The bill failed to
materialise in 2008 as promised, but reappeared in the
2009 annual statement of government intentions. The
bill was again a no-show in 2009 — its delay was
blamed on federal Labor’s failure to implement an
effective policy framework.
For the last four years Victorian families, businesses
and the environment movement have been operating in
a climate of uncertainty. Four years of delay has meant
that Victorian families are confused about what Labor
stands for. All they get are annual increases in their
electricity, gas and water bills. Similarly, businesses
across the state are delaying projects and plans due to
uncertainty from our Labor-run governments. They are
seeking confidence that their actions will not be
penalised in the event of climate change legislation
being implemented.
In listening to the Premier and members of this
government, one would be forgiven for thinking that
Victoria was leading the world in climate action. In his
second-reading speech the Premier said Victoria was
well ahead of the rest of Australia in terms of climate
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change. But perhaps he missed the memo when South
Australia passed a climate change and greenhouse gas
emissions reduction bill in 2007. In 2007 the South
Australian Parliament voted to reduce greenhouse gas
emissions within the state to an amount that is equal to
or less than 40 per cent of the 1990 levels by 2050.
Many parts of Europe have gone even further, with
Scotland passing the Climate Change (Scotland) Act in
2009. Scotland’s legislation promises to reduce
emissions of greenhouse gases by 80 per cent from
1990 levels by 2050, with an interim target of a 42 per
cent reduction by 2020.
In fact the legislation we have before us today only
partially fulfils Labor’s 2006 election commitment,
which was a promise to legislate to reduce greenhouse
gas emissions by 60 per cent from 2000 levels by 2050.
What we have is a failure of the government to deliver
either the promise it made at the last election or its
replacement interim target. This bill fails to meet the
promised target and settles for the interim one.
The main objective of the bill is to implement the
legislative aspects of the government’s long-awaited
climate change white paper. The bill establishes a target
to reduce greenhouse gas emissions by 20 per cent
compared with 2000 levels by 2020. As I have
mentioned, it does not fulfil the 2006 promise to reduce
greenhouse gas emissions by 60 per cent from 2000
levels by 2050. The government has said this target will
equate to a cumulative reduction in emissions of
15 million to 30 million tonnes by 2014 and a reduction
of 140 million to 200 million tonnes by 2020.
This will require emissions reductions from businesses,
households, farmers, the transport sector and energy
providers. In particular, it will require significant
emission reductions from Victoria’s brown coal-fired
generators — specifically a 5-million tonne reduction
by 2014, culminating in a total greenhouse gas
reduction of 28 million tonnes on a cumulative basis by
2020.
We support the setting of a target to serve as a clear
signal and commitment of intent to achieve a genuine
reduction in carbon emissions. However, the target will
be susceptible to change depending on impending
action from the commonwealth. In fact clause 19
promises a review of the act in the event that the
commonwealth enacts a national emission trading
scheme, so the government anticipates that this
legislation may necessarily change depending on what
happens with the federal government in place at that
time.
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The government bill and white paper are very short on
the detail of how the government intends to achieve the
target, saying this plan is still some months away. I
think the anticipated time frame for the implementation
plan is one month out from the election.
Another aspect of the bill is the obligation for
government decision-makers to take into account
climate change when making policy changes. While the
government has not set any clear requirements about
policy approaches based on emission levels, the
coalition supports efforts to ensure that decisions are
made with a greater understanding of the environmental
and sustainability impact of policies and legislation. For
instance, we know that Victoria’s transport system
emits almost 20 million tonnes per annum in
greenhouse gas emissions. Government decisions
which support a better integrated and sustainable
transport system should be supported, and government
decision-makers should be encouraged to consider the
impact of climate change when developing such
policies.
The legislation also supports the establishment of
voluntary climate covenants between the Victorian
government, communities, industries and regional
bodies. It is important that those covenants provide a
framework which encourages the creation of green
skills and green jobs. Victoria has the opportunity to
leverage jobs growth, new skills and innovation in this
space. The growth of new industries should be
supported, and the government has a role to play in
ensuring that appropriate regulation and incentives are
provided to grow and not stifle innovation and industry
development in this very important area. Climate
science predicts that over the next few years and
decades Victoria and many other parts of the world will
face the effects of climate change — rising
temperatures and sea levels, reduced water availability
and extreme weather conditions. This will have serious
consequences for our economy, for our communities
and for businesses and families.
The government through this legislation promises to
have a climate change adaptation plan every four years
and the preparation of biennial reports on climate
change science and emission data. As part of this, the
government needs to explain what impact climate
change is having on our state, on our industries, on our
economy, on our competitiveness, on the price of
commodities, utilities, services and on Victorian
families. We also need to ensure that there is
appropriate mitigation for vulnerable and low-income
families and communities. These groups in particular
will be disproportionately affected by the impact of
higher water and energy prices that will result. A failure
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to appropriately support these individuals, families and
communities in climate change adaptation will only
serve to marginalise them further.
Business and industry will need to make adjustments,
and government will need to support research and
development, the setting of standards, education and,
importantly, leading by example. Clause 18 of the bill
establishes a need for a one-off independent review of
the act in 2015. We support this review and call for it to
be a genuinely independent process and for the results
to be transparent to the Parliament and to the Victorian
people.
A key aspect of the legislation is the amendments to the
Environment Protection Act 1970. A key objective of
these amendments is to expand the regulatory powers
of the Environment Protection Authority (EPA) to
include the regulation of greenhouse gases. The
inclusion of this particular section of the bill has come
as a shock to many people who will be adversely
affected by the amendments. There was no mention of
this proposal in the government’s green paper on the
expanded role of the EPA or in subsequent
consultations that have been held with the business
community. The bill also establishes a new forestry and
carbon sequestration rights framework for private and
Crown land. In terms of private land, this bill allows for
the establishment of forest and carbon management
agreements. This continues to allow carbon emitters to
purchase rights from forest owners, so generating an
additional source of income for them.
The legislation also allows Crown land to be managed
for the purpose of carbon sequestration. It enables
carbon sequestration rights and soil carbon rights to be
granted to third parties through carbon sequestration
agreements, essentially creating an opportunity for the
state government to participate in carbon exchange
markets. While at the bill briefing the government’s
advisers were unsure of the details of this, they
confirmed this could be an opportunity for a new
revenue stream for the government.
Finally this legislation creates an advisory panel to
make recommendations to the Premier and the minister.
While this has some similarities to a model undertaken
in the UK, the advisory panel lacks the independence
and accountability that exists in the UK model. Without
genuine independence the advisory panel lacks teeth
and will no doubt operate in much the same way as
many of the reference groups that this government
creates and then ignores.
The coalition has a number of areas of concern with the
bill. While the government has not given us much time
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to consider this important piece of legislation, I would
like to record my thanks to the minister and his staff for
promptly organising the bill briefing. While some of
our questions are still unanswered, I appreciate the
presence of advisers from the Department of
Sustainability and Environment, the Department of
Premier and Cabinet, the Department of Primary
Industries and the EPA. As you can imagine, it was
quite a gathering.
The coalition supports a number of aspects of the bill,
but as we have a number of concerns that have not been
able to be resolved, we will be not opposing this bill
and will be reserving our position in the Legislative
Council based on further discussions. Very little
information has been released about how the
government plans to implement and fund its objectives
laid out in both the white paper and the legislation. The
reality is that a significant amount of important detail is
lacking.
So much of this legislation is dependent on outcomes
that may or may not transpire at a federal level. There is
a concerning degree of uncertainty about funding and
how the government intends to finance a large portion
of its commitments. It has promised that all is to be
revealed in the impending implementation plan to be
released weeks out from the election. It expects the
Victorian community to support everything in this
legislation without first showing it the fine print. While
the coalition supports action that encourages reduced
emissions and greater sustainability — as many
Victorians do — it also has a number of concerns
which this government must genuinely address if it has
a real commitment to the effective implementation of
this legislation.
Firstly, Labor lacks credibility on targets. As mentioned
earlier, a key objective of this bill is to establish a target
to reduce greenhouse gas emissions in Victoria by
20 per cent by 2020 compared to 2000 levels. While
there is no arguing that this is a commendable target we
have grave doubts about the government’s ability to
meet this target, given its dismal performance in the
past. The reality is that this government has a shameful
history of making big promises on the environment
which are not delivered.
In introducing this legislation the Premier has
effectively walked away from his 2000 commitment on
greenhouse gas emissions. In 2006 Labor promised to
legislate a target to reduce greenhouse gas emissions by
60 per cent by 2050 from 2000 levels. However, the
Premier is now claiming he has a new target, and there
are still no details on how he is going to achieve it.
Setting targets is considered an effective way of
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signalling intentions, driving performance and
achieving outcomes. However, this government has
shown targets to be good for a media headline, but
when it comes to actually delivering on those targets
this government and the Premier cannot be trusted.
Let us look first at 2002. In that year the government
promised to reduce greenhouse gas emissions by 7 per
cent or up to 8.3 million tonnes per year by 2010. But
the most recent data on greenhouse gas emissions
reveals not only that the government has failed to
achieve this target but that greenhouse gas emissions in
fact increased by 1.2 per cent between 2002 and 2008.
What is more, during Labor’s 11 years in government
emissions have increased by 3 per cent and Victoria
now emits 121 million tonnes of greenhouse gas
emissions every year.
Here is another target. In 2002 the government
promised to mandate a minimum of 10 per cent
renewable energy by 2016. However, eight years on,
renewable energy still accounts for less than 5 per cent
of Victoria’s energy generation — the same share of
generation as in 2000. Given this less than impressive
track record we are justified in questioning this
government’s sincerity and commitment towards
achieving this newest of targets.
The coalition is not alone in doubting the government’s
ability to deliver on its commitments. Brad Page from
the Energy Supply Association of Australia specifically
said:
It is our view that the 20 per cent reduction target for Victoria
is unlikely to be achievable using the measures announced but
without any detailed data or modelling from the government
it is not possible to quantify by how much the target will be
missed and therefore what the outstanding regulatory risk for
the sector and the Victorian economy generally is.

The Australian Industry Group (AIG) is also concerned
at the government’s lack of detail behind achieving the
target, what the economic implications might be and
how this will impact on Victoria’s place both nationally
and globally. It has said:
Under an eventual economy-wide cap-and-trade scheme it
would not make sense for Victoria to have a separate target.

The fact is that setting targets is easy for governments.
The harder part is developing and implementing
policies which will be able to deliver on those targets in
the most effective way possible. A fundamental
component of being able to deliver the 20 per cent
target in the government’s policy is based on the
premise that Hazelwood, one of our most
carbon-intensive coal-fired power stations, would be
partially closed by 2014. Using the media as a tool for
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spin on its climate promises, the Premier said he will
work to close down 25 per cent of Hazelwood by 2014.
However, a close read of the legislation and the climate
change white paper reveals that no such commitment
has explicitly been set out in the policy papers. What
the government has in fact promised is to reduce
emissions from brown coal-fired generators, equivalent
to the closure of two units at Hazelwood.
The decommissioning of any power station is a costly
business, and by the Premier’s own admission he will
need to seek compensation from the commonwealth
government to undertake his planned closure. Given
that federal Labor’s primary solution to solving the
challenges of climate change is vested in a
150-person-strong talkfest, it is clear that the only
political party that would be in a position to deliver on
the Premier’s commitment would be the federal
coalition, through its already announced direct action
fund.
While we welcome the Premier’s endorsement of the
federal coalition’s policy, especially in the lead-up to
the federal election, we remain concerned that the
Premier had not had any agreement, either from the
federal government or International Power, regarding
the details of his announcement. In the question and
answer section of the Premier’s website he is asked
who will pay for the 28 million tonnes of emissions
abatement from brown coal-fired generators, and the
answer is:
The Victorian government will work in partnership with the
commonwealth government to deliver this program on a
50-50 funding basis.

When asked to endorse the Premier’s policy in relation
to this the federal minister for climate change, Penny
Wong, on 26 July said she was unaware of any details
of the Premier’s plan and had not seen a proposition
from the Brumby government.
The government, through its climate change white
paper, has also promised to reject applications to build
conventional brown coal-fired power stations.
In setting an emission level of 0.8 tonnes of CO2
equivalent per megawatt hour for new power stations
the government claims it will provide greater certainty
and clarity for investors. However, the Australian
Industry Group believes this will have a reverse result,
claiming that:
Investors need certainty about the rules that apply to them.
Implementation of any state and federal emissions standards
should be guided by the need for consistency, clarity, and the
minimisation of regulatory burdens.
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Given that the federal government has set a different
target of approving new power stations that emit
below 0.86 tonnes of CO2 per megawatt hour, AIG
believes this government’s target of 0.8 would simply
create confusion and potentially discourage investment.
Security of supply is essential for Victorian business
and consumers, and measures to reduce Victoria’s
reliance on brown coal-fired generators must not put
that energy security at risk. This is a major concern of
all the businesses we have spoken to: energy security
for Victoria’s future.
Clause 5 of the bill says the minister must ensure that
the greenhouse gas emission targets are delivered.
However, the legislation does not place any legal
protections or penalties on the minister in the event the
minister fails to meet the legislated target.
The government has sought legal advice on this but was
not prepared to provide us with a copy of this advice.
However, at the briefing a Department of Premier and
Cabinet officer advised us that the minister is ‘unlikely’
to be taken to court, as the lawyers have advised that
this provision has, ‘All the hallmarks of a political duty,
not a legal one’! So there we have it: the core element
of this bill is all about politics — not my words, but
those of the Premier’s own advisers. Why are we not
surprised? This is classic Brumby government inaction.
One aspect of the bill which has generated considerable
angst is the proposed amendments to the Environment
Protection Act 1970. The legislation grants the EPA the
power to regulate greenhouse gas emissions in order to
facilitate activities that are directed to climate change,
including adaptation and adjustment. The EPA already
has the authority to influence change in energy use.
Currently there is nothing stopping it from going out
and undertaking a voluntary agreement with industry
and business groups to encourage reductions in
greenhouse gas emissions or pollution levels.
What this amendment, however, effectively does is
hand over an unprecedented power to an unelected
authority, giving it the ability to shut down business at
its discretion, without funding or compensation. It
removes the voluntary component and bequeaths to the
EPA the power to arbitrarily close down businesses on
the basis of their emissions. This has caused
considerable concern amongst business and industry
groups which were not expecting this provision, given
it had not featured in the government’s climate change
green paper or subsequent discussions; nor have
businesses been provided with any idea as to what the
required abatement levels are. The government has said
that these abatement levels will be set out in future
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regulations and will not be subject to further debate in
this Parliament.
While the stated objective of this provision is to
facilitate the closure of Hazelwood, setting an as yet
unknown abatement level would also have inadvertent
consequences for other businesses which emit above
the set levels. The Australian Industry Group once
again asserts that the government’s commitment to and
proposed regulation of greenhouse gas emissions is
‘inherently likely to be costly, inflexible and arbitrary’.
The Energy Supply Association of Australia has said:
… by defining greenhouse gases as pollution and thus
enabling regulation by Victoria’s EPA the bill opens the door
to inefficient, intrusive direct regulation of generating plant.

Industry groups are not confident that this form of
regulation is the right approach to curb emissions as it
creates additional regulatory burdens and
inconsistencies across states and territories. This
government has already acknowledged that excessive
regulation and green tape could effectively reduce
overall levels of productivity and inflict significant
costs and administrative burdens on businesses.
This legislation introduces new forestry and carbon
sequestration rights for private and Crown land, as I
have said. The inclusion of Crown land for the use of
carbon sequestration essentially allows the government
to participate in the carbon market, and therefore
creates a potential source of income for the state.
Concerns have been raised with me about this particular
provision by both the environment movement and the
timber industry. The Victorian Association of Forest
Industries (VAFI) has expressed concern that ‘this
arrangement would effectively undermine the existing
allocation order for VicForests’. It went on to say:
This would significantly increase uncertainty in the forestry
industry over resource security for public native forests and
undermine the ability of VicForests to offer supply contracts
for wood for longer time periods, which is necessary to
support investment and growth.

Another concern from VAFI is that any carbon
sequestration agreement could undermine the multiple
uses of state forests. It is concerned that aspects of this
provision will result in areas that could previously have
been logged being removed and used instead for carbon
management, therefore undermining any future
allocation orders by VicForests.
The environment sector has expressed concerns along a
similar vein. It is worried that carbon management will
be used in 20-year-old and 30-year-old forests which
have been previously logged, therefore opening up
older growth forests for timber harvesting.
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An outcome of the legislation white paper is that
electricity prices are likely to rise. In Victoria our
electricity generation is largely reliant on large-scale
brown coal-fired power stations. While it is the most
carbon-intensive form of producing power, it is also
amongst the most abundant and the cheapest,
particularly in Victoria. This bill provides a legislative
framework to support the government’s white paper
commitment to invest in large-scale solar energy
generation. Renewable sources comprise approximately
4 per cent of Victoria’s entire electricity generation, and
this works out to be about 11 per cent of Australia’s
total renewable energy.
New renewable energy is typically more expensive than
coal-based alternatives. Victorians have a right to know
how much more their energy bills are going to increase
as a result of this legislation. The Premier’s website, as
I have said, has a number of questions and answers
clarifying aspects of the climate change white paper. In
reading through them I came across the pertinent
question, ‘What will the costs be to Victorian
households?’. The Premier does not answer questions.
He does not answer questions asked of him in question
time or from the media, but I thought he would at least
answer the questions he asks himself. However, the
answer to what the cost to Victorian households will be
is:
… the government has carefully considered the need to
minimise the potential impacts on households.

No answer at all. Either the Premier does not know
what the impact will be on households or he is refusing
to tell us. Either way it is reprehensible. The minister’s
office also would not provide us with an answer, saying
further details on white paper initiatives will be
provided as part of the white paper implementation plan
later this year. Great, but that does not help us now.
During his press conference the Premier said that the
energy prices will increase between $5 and $15 per year
as a result of just the solar initiative. However, the
Energy Supply Association of Victoria says:
… we find the Premier’s claim of an increase for household
electricity bills of between $5 and $15 per year difficult to
reconcile with the likely cost of the technology.

Victorian families are already struggling with the rising
cost of living. They deserve to know what the hidden
costs are of the government’s climate change white
paper and legislation and how they will affect their
household budgets. Victorian families need to know
that when they turn on the lights, cook the dinner or
heat their homes they will not be hit with bills of
hundreds or even thousands of dollars more as a result.
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Given the Latrobe Valley’s reliance on
carbon-intensive industries, particularly brown coal,
this bill is likely to have a significant impact on future
jobs in that region. The Premier has indicated that he
intends to close two of the eight units at the Hazelwood
power station in the next four years; however, he has
failed to guarantee that jobs would be protected as part
of these closures. More than 800 people rely on work
generated by the Hazelwood power station. The region
already faces a higher unemployment rate than the
national average. Without assured job security,
Gippsland families and communities will face
instability and devastation. This is typical of the
government’s treatment of Victorians — the
government has failed to appropriately consult with the
Latrobe Valley community, the $25 million allocated to
the region through the Latrobe Valley Advantage Fund
is lacking in detail and the community lacks confidence
in the government’s commitment and ability to ensure
it successfully weathers the transition to a low-carbon
economy. I know the member for Morwell will be
talking about this in much more detail.
As we have said in this house before, the coalition is
supportive of actions that invest in greater energy
efficiency and environmental sustainability to better
protect the environment and reduce the impact of a
changing climate. I have mentioned throughout my
speech that this legislation and white paper leave many
questions unanswered. We are still lacking detail on the
regulations, the funding and the implementation of
programs and policies which the government has said
will help to ensure that these targets are actually met.
We have no confidence in this government’s ability to
achieve these targets given its dismal track record over
the last 11 years. We join business in our concerns
about the new role of the Environment Protection
Agency and its power to arbitrarily regulate industry,
and of course there is still considerable uncertainty and
inconsistency with the commonwealth and other states.
We have grave concerns about the implications of this
bill on electricity prices for Victorians in the future. Our
concerns lie in this government’s heavy-handed
management of this bill, its failure to appropriately
consult with Victorians, the lack of policy details and
the lack of confidence in the government’s commitment
and ability to deliver on its promises. It is disappointing
that in the four years the government has been working
on this bill it has not been able to progress and resolve
these issues to present a reasonable case to Victorians
and to the Parliament.
Having said that, the coalition believes we need action
on climate change. It needs to be accepted on a global
level, it needs to be driven on a national level, it needs
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to be acted on at state and local level, and we all need to
be part of this. We support efforts to move to a
low-carbon environment and we support actions which
help Victorian families and businesses to achieve
positive outcomes on this front. For these reasons, we
are not opposing the bill. We will be seeking further
input from the community, including businesses, while
the bill is between the houses so that we can get some
answers, including from the government in reply to the
many questions we have asked. We are seeking to
support a low-carbon future for the Victorian economy,
but there needs to be detail from the government on
how that will be achieved after it has been working for
many years on this climate change issue.
Mr CRUTCHFIELD (South Barwon) — It is with
great pleasure that I rise to speak on the Climate
Change Bill 2010. It is a piece of landmark legislation
which continues Victoria’s leadership in the climate
change space. It is not only landmark legislation for
Victoria but certainly landmark legislation for
Australia. We have come to this situation after a long
period of extended consultation. I was part of that,
through the green paper and white paper process, with
the Minister for Environment and Climate Change,
Gavin Jennings. We went to many public forums,
including those in Melbourne, Geelong and other parts
of regional Victoria. It is true to say that there were
some interesting discussions at those forums. They
included elements of scepticism about the science and
about the need for action from a global perspective, let
alone a state perspective.
The prevailing view, even from the average Joe Blows
who appeared at those forums, was that there needed to
be action. It was instructive to note that members of the
general population have been a long way ahead of
governments. They want action on climate change and
they want targets. They acknowledge the overwhelming
scientific consensus that human activity is causing
climate change. There are no weasel words around it,
which some members of the opposition want to use in
wending their way around it for particular clientele;
they say something in here and then, particularly in far
rural Victoria, they say something completely different.
The science is clear: human activity is causing climate
change.
Mr Walsh interjected.
Mr CRUTCHFIELD — Yes, I do come from a
rural background, from Warrnambool, so I understand.
People in rural Victoria understand the huge risks for
them. In areas around Horsham and Balmoral where
people used to graze cattle they are now cropping.
People understand that the climate is changing and that
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we need to take action. This bill demonstrates the
government’s determination to take action on climate
change. It complements the white paper action plan
which members would have.
The landmark part of the bill is that the government is
committing Victoria to reducing our emissions by at
least 20 per cent from 2000 levels — using that as a
baseline — by 2020. In this bill the government goes
further than any other Australian jurisdiction, and
certainly much further than the federal government.
I notice that the member for Doncaster has criticised the
federal Labor government. I ask: which parties worked
in coalition to knock off a CPRS (carbon pollution
reduction scheme)? The answer is: it was The
Nationals, the Liberal and the Greens that together
knocked off a CPRS, which the opposition parties
allegedly supported in this house. I know that their
hearts were not in it, but in this place both The
Nationals and the Liberal Party supported the state
government’s view that there should be a CPRS. I also
know that many opposition members said something in
this house and then said something completely different
in their own constituencies. Government members
support a CPRS.
It is instructive to note that the member for Doncaster is
again flagging that the opposition is sitting on the fence.
Members opposite struggle to support it in the lower
house. I will sit in this house and wait for the member
for Swan Hill to speak to hear what The Nationals will
do. Knowing the many deniers in that party, it must
have been intriguing in its party forum when its
members discussed what they would do with this
particular bill. Opposition members say that they will
pass the bill in the lower house. I ask: what will they do
in the upper house? Again, that will be instructive.
I refer to some of the policy positions of the opposition.
I point out one of the policy positions that is a little
hypocritical. The member for Doncaster has criticised
the state government’s well-documented efforts at
establishing a renewable energy industry, particularly in
wind energy. Today is a great day. Whilst we have in
this state Australia’s biggest wind farm, of less than
400 megawatts, at Waubra, today we will announce at
Macarthur Australia’s largest wind farm, which will be
greater than 400 megawatts. The opposition’s policy
would effectively decimate the wind farm energy
industry in Victoria. I was with the Minister for Energy
and Resources and the federal minister at the Jan Juc
Surf Life Saving Club in Torquay. Members of the
wind farm industry had a very clear message: the
opposition’s policy on wind farm energy would
effectively decimate the industry in Victoria. There
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were no ifs and no buts; they were very clear about it.
What the Premier will be announcing today at
Macarthur would not occur if the coalition were in
power.
Honourable members interjecting.
Mr CRUTCHFIELD — It does not matter who it
is.
Honourable members interjecting.
Mr CRUTCHFIELD — It does not matter what
the companies are. The opposition’s policy would
decimate elements of the renewable energy industry.
There are no ifs and no buts. The opposition has the
same attitude to a geothermal plant at Geelong.
Honourable members interjecting.
The ACTING SPEAKER (Mr Ingram) — Order!
Members should cease interjecting in that manner.
Mr CRUTCHFIELD — Again, the Minister for
Energy and Resources has been a strong advocate for
and the government has put money into the geothermal
plant in Geelong. Once again, members of the Liberal
Party question the need for a geothermal plant at
Geelong. It is a consistent theme. They argue that there
has not been enough consultation, that the science is not
clear and that those sorts of technologies are not
proven. Their hearts are certainly not in the renewable
energy stock.
I return to the bill that we are discussing today. The
new benchmark is at least 20 per cent. The government
recognises that if the dangerous impacts of climate
change are to be avoided all countries need to reduce
their emissions by between 25 per cent and 40 per cent,
based on 1990 levels, by 2020. Therefore Victoria’s
target is just the beginning, and this is what the
government has flagged when it said the target is at
least 20 per cent. If it is adopted by other states and,
more importantly, by the federal government, it would
create a basis for a very strong national emissions
target, via an ETS (emission trading scheme) with a
price on carbon. Both the state Labor government and
the state Liberal opposition support an ETS.
I presume that means we are both hopeful that a federal
Labor government will be re-elected, because federally
only the government is committed to an ETS, a
market-based mechanism that puts a price on carbon
that, importantly, acts as an incentive for alternative
technologies. An ETS acts as an incentive in the
renewable energy space, on which Victoria leads the
country — a space where there is a climate of job
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opportunities, particularly in regional Victoria. This bill
speaks strongly about the solar industry, which will
create future jobs and prosperity, particularly in the
northern areas of the state.
Mr WALSH (Swan Hill) — It is a pleasure to speak
on the Climate Change Bill 2010. I congratulate the
shadow Minister for Environment and Climate Change,
the member for Doncaster, on an excellent presentation
of the position from the Liberal-Nationals coalition. It is
always interesting to follow the member for South
Barwon in his presentations. Rather than worrying
about what goes on in the coalition party room he
would be far better off if he spent more time focusing
on keeping his seat instead of handing it over to the
endorsed Liberal candidate for South Barwon, Andrew
Katos. I inform him that the discussion in the coalition
party room was very constructive. Our role is to hold
the government to account, to make it deliver on what it
promised the people of Victoria.
If members look at this piece of legislation and what the
shadow minister said in her presentation, they will see
that this government has made countless promises on
what it was going to do about climate change in
Victoria, but in general it has not delivered on them.
The member for South Barwon continually talked about
taking action, as if to say, ‘If I say the word “action”
enough times in my presentation, something might
actually happen’. In reality this bill does not put in
place specific actions for the government to take. It sets
some targets and it talks about policy discussion. If you
were someone who studied the progression of bills in
the Victorian Parliament, you would see an erosion
over time: formerly legislation introduced in this place
had specific actions and specific penalties or punitive
clauses if things were not done. This bill is a policy
document by the government, not an action document.
The people of Victoria will see through that over time.
The member for South Barwon also talked about the
issue of a carbon pollution reduction scheme (CPRS)
and whether there should be one in Australia. He is
very selective in his memory. The previous Prime
Minister of Australia, Kevin Rudd, was the one who
rolled over and pulled out of this issue. It is not the
coalition in Canberra which is at fault. The people who
sold out on this issue are the previous Prime Minister
and the kitchen cabinet of the current Prime Minister,
including the federal Minister for Finance and
Deregulation and the Treasurer of Australia.
Turning to the bill, and in particular the greenhouse gas
emission targets to be put in place, I point out that
greenhouse gas emissions are measured by international
standards, and on my reading of this bill I find it does
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not talk anywhere about that. We need to make sure
that whatever is done is Kyoto-compliant and
recognised on the international stage.
As discussed in part 4 of the bill, two clauses of
concern to quite a few people in country Victoria relate
to carbon sequestration rights and soil carbon rights.
The Acting Speaker knows, as we are both members of
the Environment and Natural Resources Committee of
the Parliament, that currently the committee has terms
of reference into the sequestration of soil carbon. All of
us in this place are governed by the rules of committee
privilege and we cannot talk about deliberations within
the community, but we can talk about the written and
verbal evidence we have received in hearings.
Clause 24 states:
In this Act soil carbon right means an exclusive right to the
economic benefits of carbon sequestered underground,
excluding carbon stored within plants.

The evidence we have received is that it is very hard
and very costly to measure carbon in the soil, and there
is variation within one cubic metre. You need a lot of
measurement points in a particular area of land to know
how much carbon is in that soil, and the laboratory
work in determining the amount of carbon is also very
expensive. The more important issue that has come
through in the evidence we have received is the
permanence of soil carbon in the soil.
This legislation creates the illusion that storing carbon
in the soil is one of the major ways of solving the
problems caused by climate change. I do not believe
that is so. If farmers are convinced it is, they are putting
themselves at great financial risk, because if carbon
trading rights are set up for soil carbon and we have a
drought, a lot of the carbon stored in the soil will be
released into the atmosphere. From a farmer’s point of
view, they will have been paid money to put carbon
into the soil or they will have sold carbon credits to
someone, so when a drought occurs they will have no
crops and no income. They will also potentially lose
soil carbon with that climatic event and may receive a
bill for the lost carbon. We have to be very careful if we
think that storing soil carbon is going to be the solution.
People involved in agriculture or those who have the
rights to soil carbon need to be very careful about
setting up trading rights, because they may find they get
a bill at the end of the day rather than making money
out of it.
The other piece of evidence given to us by the
Victorian No-Till Farmers Association in Horsham —
people who have been using the no-till method for over
20 years — was that it had improved carbon in soil
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quite a bit, but those levels had plateaued out. Now they
find that although they are getting other agronomic
benefits and increased crop yield, the carbon in the soil
is dropping slightly again.
There are a lot of unanswered questions about the
particular issue of soil carbon. We will wait with
interest for the report on this particular issue from the
Environment and Natural Resources Committee of this
Parliament. It is disappointing that the government set
up the terms of reference for the committee to look at
this very important issue but that even before the
committee has reported the government has introduced
legislation in this place that deals with that particular
issue.
There is the issue of the EPA (Environment Protection
Authority) having the power to put in place regulations.
Clause 67 of the bill inserts proposed section 13(1)(ga),
which states:
… to recommend to the Governor in Council the making of
statutory policies and regulations —
(i)

to regulate the emission of greenhouse gas
substances to contribute to Victoria’s greenhouse
emissions target under the Climate Change Act
2010; and

(ii) to regulate the emission and discharge of
greenhouse gas substances to reduce harm to the
environment ...

In any discussions that have taken place at a federal
level about an environmental performance review, there
has been an exclusion for agriculture because nobody
really knows how the agricultural industry, particularly
the livestock industry, is going to be affected,
particularly concerning the emission of methane by
livestock. In terms of what this bill does, there is no
solution for agriculture in this. It gives the EPA the
power to regulate those industries that emit greenhouse
gases. Under this bill the livestock industry, particularly
the cattle industry and more particularly the dairy
industry, in Victoria — which is one of our largest
export industries in Victoria — could have the EPA
bringing in regulations about how the industries
function.
Mr O’Brien — Shutting down cows!
Mr WALSH — Effectively shutting down cows, as
the member for Malvern says. But the issue is that
legislation is being introduced and there is no
socioeconomic work being done regarding what the
costs of that may be.
I would like to end on the issue the shadow Minister for
Environment and Climate Change raised in this debate.
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There is no punitive measure or penalty in this
particular bill for the minister for not achieving the
targets of reducing greenhouse gas emissions by 20 per
cent. The shadow minister said the government has
sought legal advice on this, and department officers
have advised us that the minister is unlikely to be taken
to court as lawyers have advised that the provision to
reduce greenhouse gas emissions by 20 per cent has all
the hallmarks of a political duty not a legal one. I think
that says a lot about this bill — that is, it is a political
bill and not about actually doing something.

generation. Through this bill and the supportive
program outlined in the action plan, Victoria is sending
a clear signal to the community and to investors that we
are not prepared to wait for Canberra or to be held back
by that strange alliance that occurred at a national level
between the Liberals and the Greens when they voted
down an effective emission trading scheme. We want to
put our businesses, industries and communities in
Victoria ahead of the game by providing them with the
leadership, policies and plans we need to develop this
low-carbon future.

Mr BATCHELOR (Minister for Energy and
Resources) — The Climate Change Bill is one of the
most important bills to come before this Parliament in
this parliamentary term. The bill establishes clear
targets and a new legislative provision to support
programs set out in the Victorian climate change white
paper action plan which was launched recently by the
Premier.

The Climate Change Bill establishes standards that will
effectively ban the construction of new coal-fired
power stations which are based on old-fashioned,
conventional technologies. We want to send the signal
to investors that we need new electricity generation that
generates low emissions. All new power projects will
be required to use low-emission technologies that do
not emit more than the standard of 0.8 tonnes of carbon
dioxide equivalent per megawatt hour. This new
standard betters the performance of conventional black
and brown coal-fired power stations and is broadly
compatible with the performance of open cycle
gas-fired generation.

As the Minister for Energy and Resources I am
particularly pleased with the measures in this bill
because they relate to transforming the energy sector.
This will be the focus of my contribution today. As I
highlighted when I launched Victoria’s Energy Future
in June this year, we are, as a community, at the
threshold of a global energy transformation. But in
Victoria we face substantial challenges because
Victoria relies heavily on coal, particularly brown coal,
oil and gas. It has done so for more than a century.
These energy resources have provided us with reliable
and inexpensive energy. They have been part of the
foundation of Victoria’s economy. However, the
energy sector produces more than 80 per cent of
Victoria’s carbon emissions. Brown coal is the energy
source of more than 90 per cent of Victoria’s electricity
generation. I seek leave to have incorporated into
Hansard attachment 1 that clearly sets that out.
Leave granted; see graph page 183
Mr BATCHELOR — As members can see, this
diagram highlights the size of the challenge we are
facing in Victoria. We are aiming to reduce our
emissions at a time when Victoria’s population is
growing and when energy demand is increasing. There
is no doubt that the single most effective way to drive
changes is in relation to how energy is made and how
we use energy in Australia. The most effective way of
doing that is through the introduction of a price on
carbon.
A carbon price and an emission trading scheme are
essential in providing investors with the certainty they
need to start building new, cleaner forms of energy

Through the Victorian climate change white paper
action plan the Victorian government is committing to
reducing greenhouse gas emissions of Victoria’s brown
coal-fired generators by up to 4 million tonnes over the
next four years, accumulating total savings of
28 million tonnes by 2020. This is equivalent to the
closure of two units at Hazelwood.
We intend to engage in discussions with all brown coal
generators and conduct a competitive open book
process to secure this abatement at least cost. Our
discussions will be underpinned by guiding principles
that will ensure that: one, emissions reductions are
delivered at best valued price; two, security of supply is
maintained to meet the needs of our growing economy;
three, the price impacts for householders and businesses
are minimised; four, a fair and reasonable transition
plan for affected workers is delivered; five, there is no
opportunity for windfall gains; and six, that up to
4 million tonnes of abatement from brown coal-fired
generators is achieved by 2014 and up to 28 million
tonnes by 2020. We will work in partnership with the
commonwealth, the private owners of the power
stations and others to deliver this initiative for both our
economy and our environment.
Victoria’s renewable energy sector will play an
important part in helping to achieve the 20 per cent
reduction in greenhouse gas emissions by 2020. This is
set out in the bill. The Brumby government has been
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positioning Victoria to benefit from major growth in the
renewable energy sector, to benefit from the billions of
dollars of investment and thousands of jobs in regional
Victoria that will flow from transforming our energy
sector. To give members an understanding of the
location and the spread of energy resources in Victoria,
I seek leave to incorporate into Hansard a document
headed ‘Attachment 2 — energy infrastructure and
resources in Victoria’.

remembering that the cheapest and cleanest power
station is the power station you do not have to build. By
implementing energy efficiency measures you put off
the need to build extra generating capacity, so energy
efficiency has not only a household benefit but through
its extension to businesses there will be a business
benefit through lower costs. It will also have a
beneficial impact on the environment by reducing
greenhouse gas emissions.

Leave granted; see map page 184

In closing, this Climate Change Bill and the other
programs that have been outlined in our white paper
action plan pose significant challenges and changes to
Victoria’s energy sector. The changes will come at a
modest cost which will be borne by the government,
business and consumers. But let us make it clear that
there is a much larger cost from doing nothing on
climate change — and that is a much greater cost to the
environment, the economy and future generations. If
we delay changing how we produce and use our
energy, we face much greater costs and much greater
risks to our economy, our way of life and to the great
climate of opportunities that Victorians have before
them. I commend this bill to the house.

Mr BATCHELOR — I thank the opposition for
granting leave for that on an earlier occasion.
This distribution of resources shows how important
renewable energy will be for Victoria and for our
future. This is in stark contrast to the opposition’s
anti-wind farm policy. We believe that wind farms and
wind energy will drive investment and jobs in Victoria,
but the opposition policy will drive that investment and
those jobs interstate. The irony is, as the member for
South Barwon said earlier, that a very significant
announcement will be made today about what is not
only the largest wind farm in Victoria and the largest
wind farm in Australia but the largest wind farm in the
southern hemisphere. In fact it is one of the largest wind
farms in the world, and it is being built right here in
Victoria because of the confidence provided by the
sorts of policies we are introducing in this bill.
Through its climate change white paper action plan the
Victorian government will take steps to develop
specific actions to support large-scale solar power, as
well as small and medium-scale solar power, to achieve
a cleaner and more diverse energy mix here in Victoria.
We will increase Victoria’s electricity supply from
large-scale solar to approximately 5 per cent, or
2500 gigawatt hours, by 2020. To get there we will
introduce a new feed-in tariff to achieve an interim
target of 500 gigawatt hours by 2014. This initiative
builds on the $100 million we have put on the table to
accelerate large-scale solar here in Victoria, and the
Premier wants to see Victoria made the solar state of
Australia.

Mr R. SMITH (Warrandyte) — I rise to speak on
the Climate Change Bill 2010. I begin by joining my
colleague the member for Swan Hill in complimenting
the member for Doncaster for her very considered and
thorough contribution to the debate on this bill. I will
confine my contribution largely to the feedback and
comments I have received from industry and industry
groups I have spoken to over the last couple of weeks
about this bill.

We are also examining the feasibility of making this
feed-in tariff available to next generation low-emission
technologies such as geothermal. Also, a medium-scale
solar working group will soon be established to advise
on the barriers to investment in solar energy at business
facilities right across Victoria.

The Labor Party has set many targets for itself during
its time in government, many of which it has failed to
achieve. Accordingly there is some scepticism in the
community about the government’s ability to achieve
the target of a 20 per cent reduction in greenhouse gas
emissions by 2020. I think it is fair to say that the
scepticism the community feels is understandable. In
2002 this government promised Victorians that it would
reduce emissions by 7 per cent by 2010. In reality we
have seen that the volume of emissions has gone up in
that period. Also in 2002 the government promised to
mandate a minimum of 10 per cent renewable energy
by 2016. Renewable energy now accounts for only
5 per cent of Victoria’s energy generation, which is the
same level it was in 2000. There is very little indication
from this government that the government is on track to
achieve its 2016 target.

We are expanding our energy efficiency target by
doubling it and extending it to cover small businesses.
This has already been successful, and it is worth

The policy direction is not costed in relation to this bill
and the white paper. The Premier continues to refuse to
tell the Parliament, indeed the people of Victoria, how
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much this is all going to cost us, because he simply
does not know. Government speakers — the Minister
for Energy and Resources and the member for Barwon
South — have stood up and dodged the issue of how
much this is going to cost Victorians. As I said, it is
very clear that the Premier just does not know how
much it is going to cost. The government would have
jumped all over the opposition had it brought out a
policy that was uncosted. I think Victorians would think
it reasonable for the government to hold itself to the
standards it seeks to place on others.
The policy is also heavily reliant on federal funding.
The Premier made it clear in this house that even
though the policy is heavily reliant on federal funding,
there have been no discussions with the federal
government about that funding. Indeed, as the member
for Doncaster said, the federal Minister for Climate
Change, Energy Efficiency and Water, Penny Wong,
said she did not have any idea about the proposal that
was being put forward by the Premier.
Victorians understand that there will be a cost in
achieving the government’s targets, and they are
looking to the government to make it very clear what
that cost will be. They want to know what the cost will
be for removing the competitive advantages that come
in relation to our low energy costs. They want to know
what the impact will be on their grocery bills, utilities
bills and broader household budgets, and they want to
know how much it is going to cost businesses in the
future as they are forced to conform to the new laws
and regulations. I think these issues are extremely
important areas for our economy and for Victorian
households. The government needs to clearly
demonstrate that it has thought these issues through and
has communicated them to the Victorian public.
My conversations with industry have revealed some
major concerns with part 7 of the bill, which deals with
the provisions that increase the powers of regulation of
the Environment Protection Authority. As the member
for Doncaster said, these increased powers were not
foreshadowed in the government’s green paper that was
released for discussion. I think industry has some real
concerns about that. It has concerns that the EPA does
not have the skills necessary to regulate greenhouse gas
emissions across industry, and it is also concerned that
the increased regulatory burden will be costly,
inflexible and arbitrary. There is also concern that the
EPA will have the power under this legislation to
arbitrarily shut down businesses because of their
emissions levels. It is fair to say that industry is very
worried about the government giving the EPA this
power.

Thursday, 12 August 2010

I spoke to a number of prominent industries in Victoria,
industries that have a very large impact on the Victorian
economy. I was amazed to find that since the
introduction of the bill, the government had not given a
copy to any of them. Without exception not one of
them had received a copy of the bill from the
government to review over the last couple of weeks.
Many of the issues raised in the bill have come as quite
a surprise to industry. In fact in today’s Australian
Financial Review the Australian Industry Group’s
Victorian director, Tim Piper, is reported as saying that
the target was beyond what industry was expecting and
threatened the state’s competitiveness. The article
quotes Mr Piper as saying:
The government certainly could have involved industry and
informed us as to their plans and to the extent of the changes
before they did.

I think it is an indictment of the government that it has
not included major industry in its deliberations. After
industry representatives had looked at the bill, courtesy
of the coalition, there was almost universal consensus
about it. The feedback I received from representatives
of major industries was that there was very little detail
in the bill, that it was very difficult to understand what
the direct impact would be on their businesses and that
the devil would be in the regulatory detail. Industry also
told me that in its view the provisions in the bill were
largely vague and that the bill contained little more than
general motherhood statements.
Of particular concern for businesses which operate in
two or more states across the country was that this sort
of specific state-based legislation would be a very
difficult and unwieldy administrative burden for those
businesses. Again in today’s Australian Financial
Review Mr Tim Piper is reported as saying that
Victoria’s decision to go it alone in the absence of a
federal scheme could create costly and unnecessary
duplication. He is quoted as saying:
We would much prefer the Victorian government bring the
other states with them as they have with other legislation.

However, the overwhelming issue that came back from
industry was the future supply of energy. Industry is
already telling us that under this government the supply
of energy is currently unreliable. It is very concerned
that the slashing of baseload energy generated by
brown coal will only make matters far worse. Industry
flagged its strong desire to have certainty about two
things in relation to energy: it wants to know that it is
going to get security of supply, and it wants to know
how much that supply is going to cost. The price of an
efficient substitute to brown coal needs to be made
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clear to industry, and assurances have to be given that
there will be certainty with regard to the supply of that
substitute. These are all issues that need to be discussed
with industry and industry groups and on which a
consensus needs to be reached to ensure that these
regulatory changes do not erode Victoria’s competitive
advantages so that we do not discourage future
investment in this state.

sustainable. This bill follows the release in July of the
Victorian climate change white paper entitled Taking
Action for Victoria’s Future, which is the action plan
for responding to these challenges and taking advantage
of these opportunities. The action plan really underpins
this legislation. The action plan supports this bill by
setting out 10 new actions to reduce emissions to
capitalise on new jobs, technologies and markets.

It is also vitally important for us to ensure that jobs are
not lost, particularly in sensitive areas such as the
Latrobe Valley, which I am sure my colleague the
member for Morwell will raise later. In the Latrobe
Valley unemployment levels are already significantly
above the state and national averages. Some thought
needs to go into making sure that jobs in the Latrobe
Valley are not put at risk.

The first action set out in that action plan is the major
component of this bill — namely, the target to reduce
our greenhouse gas emissions by at least 20 per cent
compared with 2000 levels by 2020. Other important
aspects of this legislation will create an obligation for
government decision-makers to take climate change
into account when making decisions or taking any
action under a specified legislative provision. Further
requirements will be the preparation of a climate
change adaptation plan every four years, which will
provide for an outline and risk assessment of the
impacts of climate change on Victoria and the
government’s priorities in response to those impacts
and risks; the preparation of biennial reports on climate
change science and emission data for Victoria, which
will include reporting on Victoria’s progress in meeting
the legislative target; and importantly, making
amendments to the Environment Protection Act to
expressly empower the Environment Protection
Authority to regulate the discharge and emission of
greenhouse gas substances, facilitate the operation of
the Climate Communities Fund account and enable a
range of facilitating measures directed at responding to
climate change.

Industry also believes that the government’s climate
change policy should be very clear, predictable and
well designed so that businesses can make long-term
decisions about their future in Victoria. The feedback I
have from industry makes it abundantly clear that the
government does not give a clear direction with this
legislation or in its white paper about what industry can
expect as a result of this legislation. I strongly urge the
government to consult widely when formulating the
subsequent regulatory framework for this legislation,
particularly with the industry’s representative bodies
and with the local industries that are vital to Victoria’s
strong economic future.
Mr LUPTON (Prahran) — I rise to support the
Climate Change Bill 2010. I commend the Premier for
bringing this bill before the Parliament. The
government believes that climate change is real, and I
certainly endorse that position. This supports the
overwhelming scientific consensus around the world.
The preamble to this legislation sets out our
understanding of that overwhelming scientific
consensus and establishes the framework for this
legislation. Importantly the preamble states:
The Parliament of Victoria recognises on behalf of the people
of Victoria the overwhelming scientific consensus that human
activity is causing climate change.
Climate change is a common concern of humankind and
responding to climate change is a responsibility shared by all
levels of government, industry, communities and the people
of Victoria.

This bill sets the legislative framework for Victoria to
respond to the challenges of climate change and,
importantly, to take advantage of the opportunities that
leadership on climate change will bring. It will bring
new investment, new industries and new jobs, and
importantly those jobs and industries will be clean and

The matters to which I just referred, in addition to
setting out the legislative target, set up a framework for
government activity and for continual review to ensure
that appropriate steps are continually being taken in
order to meet that important target as we go towards
2020.
The other nine actions in the action plan are all
underpinned by the details in the bill. In addition to
legislating for that cut in Victoria’s greenhouse gas
pollution of at least 20 per cent by 2020, the action plan
continues to move Victoria towards a cleaner energy
future by reducing emissions from Victorian brown
coal-fired generators by up to 4 million tonnes over the
next four years and prohibiting new approvals of
conventional brown coal-fired power stations.
One of the most important elements of the action plan
that underpins this legislation is that we will effectively
make Victoria the leader in solar energy generation in
Australia. We will be introducing a new large-scale
solar feed-in tariff and providing more support for
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medium-scale solar facilities. Importantly we will
establish 10 solar energy hubs to deliver
community-based solar power and streamline planning
decisions to support gas and renewable energy projects.
One of the important elements to come out of our solar
energy program will be the delivery of up to
10 large-scale solar power generators in Victoria. That
will lead to a complete revolution in renewable energy
delivery in this state and underpin our ability to reduce
our reliance on brown coal.
Other action plan details include supporting cleaner and
more efficient homes; positioning Victoria to be a
global leader in clean technology; creating new
opportunities in agriculture, food and forestry;
delivering innovative transport solutions, importantly
including support for new electric vehicle markets; and
greening government. The last measure is important
because the government has an opportunity to take a
number of steps itself that will lead to reducing energy
consumption and greenhouse gas emissions, in
particular by improving energy efficiency by a further
20 per cent through the next stage of the Greener
Government Buildings program. We are also going to
help Victorians continue to adapt to climate change
through a statewide climate change adaptation plan and
community-based climate change preparedness
programs. Importantly we will strengthen our very
popular and well-supported Climate Communities
program. By expanding this program we will enable
more people throughout Victoria to be involved in
localised, community-based climate change programs,
and of course the more people who are involved in
these programs, the more successful they will be.
I support the bill. It builds on our strong record in
government in tackling energy and emissions,
particularly through the earlier introduction of the
Victorian renewable energy target and energy
efficiency schemes. We hope that ultimately the
opposition will support this legislation. I have to say
there has been some equivocation and prevarication in
the comments that have been made by members of the
opposition so far today. These comments have
unfortunately only gone to raise our concerns that the
opposition is not serious about dealing with climate
change — —
Mr Hulls — Deniers!
Mr LUPTON — I have to say there are climate
change deniers on the opposition benches, but we on
this side of the house are prepared to take strong action
and lead Australia, unlike the opposition, which has
announced a wind energy plan that would devastate and
decimate the wind energy industry in this state. We on
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this side of the chamber are very supportive of this
legislation. It is the most progressive legislation to deal
with climate change in Australia, and we hope it is
passed by this Parliament.
Mr O’BRIEN (Malvern) — It is a pleasure to rise to
speak on the Climate Change Bill 2010. I have to say I
would not call myself a climate change sceptic, but I
am a policy sceptic when it comes to the Brumby
government because we have heard it all before. As the
member for Doncaster excellently pointed out — and
other opposition members have made similar points —
this government’s record when it comes to dealing with
climate change is absolutely hopeless. What did the
government say in 2002, eight years ago? I quote:
The government will provide leadership by ... integrating
consideration of greenhouse issues into key government
decision-making processes.

That is what it claimed in 2002. What has it said about
this bill, eight years later? I quote from the statement of
compatibility, which says the bill will:
… create an obligation for government decision-makers to
take into account climate change when making decisions …

We have been waiting eight years for this; the
government is incapable of implementing its own
policy from two elections ago.
Let us look at meeting targets. The bill sets a target of a
20 per cent reduction in greenhouse gas emissions from
2000 levels by 2020. As the member for Doncaster
pointed out, we support the idea of targets to set a
specific goal and send the message that we need to
adjust to a carbon-constrained future. Labor also
promised to legislate a target to reduce greenhouse gas
emissions by 60 per cent of 2000 levels by 2050; that
was its 2006 election policy. We are still in the currency
of that election policy. Why does the bill not contain
this target? No Labor members have addressed this
point. It has not happened. Labor promised to reduce
greenhouse gas emissions by up to 8.3 million tonnes
per year by 2010; in reality greenhouse gas emissions
grew by 1.2 per cent between 2002 and 2008. I could
give a number of other examples of this government
failing to meet its own policies and the targets it set for
itself.
The Premier says, ‘Trust me’. He says this time it is not
just a policy; it is legislation. Let us look at the
legislation. Clause 5 of the bill sounds very impressive.
It says at subclause (1):
The Minister must ensure that, by the year 2020, the amount
of Victoria’s greenhouse gas emissions is 20% below the
amount of Victoria’s greenhouse gas emissions for the year
2000.
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I note the word ‘must’; that is a clear and absolute
commitment and a requirement, is it not? Let us look at
what we were told in the bill briefing. I mention
again — the member for Doncaster mentioned it, but it
bears repeating — that the government has sought legal
advice on this: whether clause 5 is mandatory and
whether it can be enforced by private legal action. The
department officers have advised us that the minister is
unlikely to be taken to court as the lawyers have
advised that this provision has ‘all the hallmarks of a
political duty, not a legal one’.
We all know what happened the last time a Labor
figure famously told an electorate he was not making a
political promise but passing a l-a-w — law. We hear
the Brumby government say, ‘Trust us. This is not just
a political promise, it’s l-a-w — law’. But what is
actually going to happen? The minister’s own advisers
tell us it is only a political promise, not a legal
commitment.
Victoria will face some serious challenges in the future.
The Australian Bureau of Agricultural and Resource
Economics projects that between 2007–08 and 2029–30
Victoria will have the lowest annual average growth in
electricity generation of any state or territory. Against a
national average annual increase of 1.8 per cent
Victoria will average just half of that, at 0.9 per cent.
Similarly, looking at primary energy consumption,
Victoria is predicted to lag behind the rest of the
country. Against the national average annual increase
of 1.4 per cent to 2029–30, Victoria will average just
0.4 per cent. But this relative reduction in consumption
is not predicted to be because of millions of Victorians
turning off their air conditioners or throwing out their
plasma television sets; rather it will be from the likely
impact of a carbon price on brown coal-fired generation
and other emission-intensive industries. In other words,
Victorian industry and Victorian families will be hit
hard by electricity price increases. But the Premier will
not tell Victorian families how much his policies are
going to cost; he refuses to say so.
Under his bill and the climate change white paper the
Premier has promised to close down 25 per cent of the
Hazelwood coal-fired generation facility by 2014. This
is the Premier on 774 ABC in Melbourne with Jon
Faine on Tuesday, 27 July:
I mean either you believe in closing Hazelwood or you don’t,
and I do.
…
So what I announced yesterday was a clear, defined strategy,
with a staged closure, and, Jon, the point about the staged
closure is also this: with two units closing by 2014, you will
take 400 megawatts of capacity out of the system …
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You would think from reading it that the Premier’s
commitment is crystal clear: two of Hazelwood’s eight
units will close by 2014. But this is what the Premier
said in the second-reading debate on this very bill on
29 July, just two days after the Faine interview:
Through the white paper we will reduce the emissions of
Victorian brown coal-fired generators by up to
4 million tonnes within the next four years, culminating in a
total saving of 28 million tonnes by 2020 — equivalent to the
closure of two units of Hazelwood power station.

Emission reductions equivalent to closing Hazelwood
are not the same thing as closing Hazelwood, yet the
Premier pretends not to understand the difference.
The Leader of the Opposition put to the Premier in the
Parliament on 27 July the question: what is the cost of
the staged closure of 25 per cent of the Hazelwood
power station? The Premier could not answer him.
When Jon Faine put to the Premier in his interview that
same day, ‘You haven’t got the money to pay for it’,
what was the Premier’s response? He said, ‘Well —
well, um, we do actually’. But there is no money
provided for it in this bill, and there is no money
provided for it in the white paper.
Ms Wooldridge interjected.
Mr O’BRIEN — As the member for Doncaster
reminded me, the state government says, ‘We are going
to rely on the federal government to fund half of the
closure of Hazelwood’. What did the federal Minister
for Climate Change, Energy Efficiency and Water,
Penny Wong, say? She said, ‘I don’t know anything
about that’. There is no commitment from the feds
either. Premier Brumby does not know how much it is
going to cost to close down a quarter of Hazelwood,
which he has not actually committed to doing, but he
wants us to believe he has the money for it coming
from somewhere.
Let us sum up where we are with Hazelwood and this
Premier. He has failed to meet his previous greenhouse
gas targets. He has reannounced eight-year-old policies
to integrate consideration of greenhouse gas issues into
key government decision-making processes. He
appears to have already walked away from his
commitment to close down a quarter of Hazelwood by
2014 by now saying, ‘It is only about the equivalent of
closing a quarter of Hazelwood’. He cannot say how
the 6 per cent of Victoria’s baseload electricity, which a
quarter of Hazelwood produces, will be replaced. He
cannot say what the impact on family bills is going to
be.
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Does he have an agreement with Hazelwood?
Hazelwood’s owner, International Power, put out a
media release, which states:
There is certainly no agreement on the proposition presented
in the government’s white paper.

He does not have any agreement with Hazelwood. He
cannot say how much it is going to cost to shut it down,
he cannot say how he is going to fund it and he hopes
for the federal government to step in, but funnily
enough there is only one side that has a federal policy
that provides a pile of money to fund greenhouse gas
emission reductions, and that is the coalition.
Premier Brumby’s entire Hazelwood policy rests on the
federal Leader of the Liberal Party, Tony Abbott,
becoming Prime Minister. Irony of ironies! Who would
have thought it? It just shows how absolutely confused
this mob is. Its entire Hazelwood policy depends on
Tony Abbott becoming Prime Minister. I hope to see
Premier Brumby out there campaigning for a Liberal
victory on 21 August; that would be terrific!
There is so much to go through in this bill to explain
why Victorians should be sceptical of this
government’s ability to deliver on policy. In the brief
time available I would like to reiterate the concerns
about the proposed Environment Protection Authority
regulatory power to arbitrarily close down businesses
on the basis of greenhouse gas emissions. We need to
have far more heads at the table looking at these issues
than just the Environment Protection Authority. We
need to ensure security of energy supply. We need to
have the Minister for Energy and Resources involved.
We need to ensure that Victoria’s economic
development is not going to go out the back door
because of this. We need to have the Treasurer
involved. There needs to be a whole-of-government
approach, and we are rightly concerned about the
proposal in this bill to give the EPA power to close
down Victorian businesses arbitrarily.
Ms D’AMBROSIO (Minister for Community
Development) — I am honoured to speak in support of
the Climate Change Bill 2010. It is one of the most
important pieces of legislation to come before this
Parliament and one that marks, yet again, Victoria’s
leadership in this country.
As the preamble to the bill states, climate change is a
common concern of humankind, and the threat it poses
has not been lost on the people of Victoria. It is the
responsibility of all levels of government as well as
business, industry and communities to do what we can
to future proof our quality of life. This bill provides a
target for a reduction in greenhouse gas emissions by at
least 20 per cent of 2000 levels by 2020. In doing so we
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are preparing Victorians for the inevitable changes that
lie ahead. It is about protecting our environment, it is
about protecting Victoria’s economy and it is about
creating new jobs in a new low-emission economy.
The Brumby government has already undertaken a
range of measures to reduce carbon emissions. We have
not only focused on industry and big business, we have
worked in partnership with communities to contribute
to solutions to climate change by introducing energy
efficiency schemes and, through this bill, introducing
programs like Climate Communities, which are
specifically designed to promote and support local
action. That is my focus today.
The Climate Communities grants program will provide
local groups across Victoria with guidance and funding
to take practical action on climate change in their own
communities. The purpose of the program is to reduce
emissions, build community resilience to adapt to
climate change and trial and promote new ideas to help
tackle climate change. The grants program will
empower communities by providing funding of up to
$50 000 for community organisations to undertake
projects.
These organisations will have the support of Climate
Communities facilitators, who will work with local
communities across the state to encourage voluntary
action by providing expert advice, research information
and assistance with grant applications. This is just
another way that the Brumby Labor government is
working to strengthen Victoria’s communities. When
communities are strong and included in decisions that
matter they are healthier, more vibrant and resilient.
This is exactly what we need to foster in order to deal
with the challenges posed by climate change that we all
face.
Some people have chosen to emphasise the cost of
action or to doubt the overwhelming international
scientific conclusions. We have learnt from pieces of
research like the Stern report that the cost of inaction is
much higher. At a local level, through programs like the
ones I have just mentioned, we have been informing
communities about how to mitigate some of those costs
and encouraging people to increase their energy
efficiency and reduce their bills. Climate change is a
shared community responsibility, and the Brumby
Labor government is working to ensure that we are
moving to tackle this great challenge in partnership
with the community. The importance of this cannot be
underestimated.
In a 2009 report prepared by the McCaughey Centre,
VicHealth, the Victorian Council of Social Service and
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the Melbourne school of population health at the
University of Melbourne for the Department of
Planning and Community Development it was
concluded that engaging the community improved
climate change policy outcomes. The report
recommended the government establish legislative and
administrative frameworks for climate change policy
development and implementation to encourage and
reward community engagement. This legislation, by
setting the landscape for programs like Climate
Communities, does just that.
The Brumby Labor government is taking action now so
that we can harness investment opportunities in new
energy technologies and industries, future proof our
livability and harness job creation opportunities. We are
indeed planning for the future. We are converting
challenges into opportunities, whether by creating a
new market for low-emission investments or by
providing opportunities for communities to have an
impact at the local level. It is with great pride that I
commend this bill to the house.
Mr NORTHE (Morwell) — It gives me great
pleasure to rise and speak on the Climate Change Bill
2010. I will confine my remarks to the energy aspects
of this bill and the impacts of this legislation on the
Latrobe Valley community. This bill is an extremely
important one for the Latrobe Valley community and
the energy industry both within the Latrobe Valley and
across Victoria.
The Latrobe Valley is heavily reliant upon the energy
industry and subsequently Victorian businesses and
residents are heavily reliant upon the Latrobe Valley to
produce cheap, reliable electricity for the state.
Unfortunately that comes at a cost as the current
method of using brown coal to produce electricity
results in quite high carbon emissions.
The Latrobe Valley caters for 95 per cent of Victoria’s
electricity needs. This gives an economic boost to our
local economy with $280 million invested per year.
Close to 2000 people are employed in the local energy
industry. The industry contributes 21.2 per cent of
Victoria’s gross regional product.
We are now in a position where we are attempting to
transition away from current brown coal energy
practices in this state. I am sure the vast majority of
Victorians agree with this in principle. However, we
must do this in a way that will not compromise the
Latrobe Valley community. It is imperative that any
such transition is considered, planned and enacted in an
achievable time frame. We must not compromise jobs
in the Latrobe Valley. We must ensure current power
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generators are provided with adequate support and that
the Latrobe Valley community is involved in the
discussions and future direction of plans for its region.
We know Victoria’s reliance upon brown coal energy
production will be diminished somewhat into the
future. It is imperative that governments recognise the
need to support the people in our region.
One of the aims of this bill is to reduce greenhouse gas
emissions by at least 20 per cent by 2020 compared to
2000 levels. The members for Doncaster and Malvern
have articulated that this is an ambitious target. There is
certainly not a great deal of confidence in this
government achieving those targets given its failure to
fulfil past commitments.
Having said that, renewables will play a vital part in
securing Victoria’s future energy needs. Just recently I
joined the Speaker and some other members of
Parliament in attending the third annual Academy of
Technological Sciences and Engineering dinner here in
Parliament. The topic was non-carbon energy. It was an
interesting conversation with expert opinion given on
other technologies such as geothermal and solar. It
certainly reinforced in my mind the idea that these
technologies will play a part in the future of energy
generation for Victoria.
One of the challenges for the Latrobe Valley
community is where these technologies will be located
in Victoria. We have heard announcements from the
Premier and from this government about the locations
of new solar power stations. We know these solar
power stations will be in the north and potentially the
west of the state. Wind technology will most likely be
in the south-west of the state. With those particular
technologies it will be Latrobe Valley workers who will
be somewhat compromised. We know that if we
convert to gas, the same employee intensity will not be
required for gas-fired power stations as it is for brown
coal-fired stations.
My question is: where does this leave the Latrobe
Valley in terms of transition and in terms of jobs? We
have some local ideas and initiatives, and I will give
local unions and others credit for one proposed
initiative. This is a project called Eureka’s Future,
which is a social enterprise proposal that would see
local workers transitioning into manufacturing solar
products. That is certainly something that the
government could consider supporting.
However, there is enormous concern from the Latrobe
Valley our community not only with respect to jobs but
also over energy security for the state into the future.
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Page 3 of the second-reading speech as distributed in
the chamber states:
Through the white paper we will reduce the emissions of
Victorian brown coal-fired generators by up to 4 million
tonnes within the next four years, culminating in a total
saving of 28 million tonnes by 2020 — equivalent to the
closure of two units of Hazelwood power station.

We saw the government announce in late July a
proposal to phase out the Hazelwood power station.
This has caused a lot of consternation amongst the local
community. However, as the member for Malvern
outlined, this is reliant upon the federal government
supplying funding, and the current Prime Minister has
not committed to it and does not even know about it. At
the same time we had Jim Kouts from International
Power Australia saying there is ‘no agreement on the
proposition’ that was presented in the white paper.
There appeared to be very little discussion between
Hazelwood and this government on that proposition.
The Minister for Energy and Resources stated at the
time:
The core of this decision by the Brumby government is
actually to provide this certainty through negotiations with
Hazelwood and that certainty will come about at the
conclusion of those negotiations and encourage new
investment.

At the same time Luke van der Meulen from the
Construction, Forestry, Mining and Energy Union came
out and slammed the government for not consulting on
or discussing any of these proposals with the workers
and the unions who were looking after those particular
employees.
The question being posed at the moment is why the
government had not entered into discussions with the
generators, with the unions, with the employees and
with the community prior to this announcement. We in
this house all know that ultimately and eventually we
will see the phasing out of power stations such as
Hazelwood. The government should have been having
these discussions a long time ago. In September 2009 I
made some comments in this house on the climate
change green paper after having attended a local
community consultation. I said at that time that there
needed to be a plan developed for the future of the
Latrobe Valley as we transition away from our current
brown coal practices. I have made that point many
times in other debates in this chamber. In fact I even
employed the services of an intern to conduct research
for me on the topic ‘Is sustainable employment possible
in a low-carbon Latrobe Valley?’. A copy of that
research report is in the parliamentary library for the
government to have a look at.
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The member for Malvern outlined some of the key
concerns with the bill, particularly part 7 and the roles
and powers of the Environment Protection Authority.
As we know, the EPA will have the power to set an
emissions intensity standard for new power stations,
and that is to be 0.8 tonnes of carbon dioxide per
megawatt hour. These powers could also extend to
setting standards for existing power stations, and that
does raise significant concerns. It raises some concerns
in terms of investment opportunities in the Latrobe
Valley. Just last week we saw that the proposed HRL
gasification plant in the Latrobe Valley is now being
reconsidered. Such an important investment for the
Latrobe Valley has been taken off the table due to the
legislation before us today, and that is of concern. I
reiterate the need for investment in renewables and
technology such as carbon capture and storage. Also,
algal sequestration is something that we need to
consider, but I believe this legislation is posing some
threat to investment, particularly in the Latrobe Valley.
I invite the minister or government members to answer
some questions in relation to giving the EPA some of
these powers. Will imposing retrospective regulations
raise legal and sovereign risk issues? Will these
regulations impact upon power companies being able to
refinance their operations and assets? Do these
regulations create a market interference and place
Victorian generators at a disadvantage in a national
energy market? Why are the Minister for Energy and
Resources and the Treasurer not involved in setting the
standards for these regulations with the EPA? Energy
security in the economy of this state is vitally
important, and those two ministers should have a vital
role to play in setting those regulations. This is not just
an environmental issue; it goes to the core of not only
any energy security but also the economy of this state.
We have had feedback from local groups such as the
Latrobe Valley Sustainability Group and community
members in general who support the core principle of
the bill and the direction we are heading with new
technology. We understand that we need to transition
away from current brown coal energy production in this
state. We understand that. However, there are enormous
challenges ahead, particularly for the Latrobe Valley
community and the business fraternity not only in the
Latrobe Valley but across the whole of Victoria. We
have an opportunity to make this happen. The
government must support this transition and our
communities, and this support must be accompanied by
sensible legislation and sensible regulations.
Mr INGRAM (Gippsland East) — It is a pleasure to
rise to make a contribution on the Climate Change Bill
2010 and from the outset say that I support the
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legislation. I must say this has been quite an interesting
debate. I think Victorians have the right to know why
this bill is actually before the Parliament. My view is
that it is here because we have had an appalling lack of
leadership at the federal level from both sides of
politics. Climate change has been described as the
‘greatest moral challenge of this generation’.
This week in Parliament there has been a whole range
of issues around the impacts of climate change that we
are facing right now. I raised on the adjournment on
Tuesday an issue around sea-level rise and the impact
on planning for communities in those low-lying coastal
areas. The potential impact of sea-level rise on coastal
communities right around Australia is quite significant.
It is going to be a major challenge for us in those
coastal communities to adapt and to ensure that we still
allow sensible and reasonable development while
planning for the changes we are facing.
On Tuesday we had a major debate about the bushfires.
The ever-increasing bushfire risk we are currently
facing is due to changing climate and the drying of our
forest areas. Whilst it is not the only risk — and there
are other issues there; a whole range of other
challenges — climate change is part of the reason we
are facing a greater threat from bushfires going
forward.
Yesterday there was an announcement from the
commonwealth, New South Wales and Victorian
governments about putting water down the Snowy
River. Part of the reason that announcement had to be
made is that over the last 10 years there have been
virtually the lowest water allocations ever in the
Murray-Darling basin. That is because the evidence
shows we are facing a drier future with less run-off in
our catchments and major changes to the way we
conduct agriculture and a whole range of things in our
community. When the Snowy agreements were set it
was expected that most of the water allocations in those
systems had fairly high reliability, but what we have
seen in the last decade is continual low allocations year
after year after year.
We will get changes because the climate is cyclic. We
will get changes back, so we will get higher allocations
in the future, but the trend is quite clear. I have been
involved with the Environment and Natural Resources
Committee. Basically what we have looked at in the
past is the water allocations for Melbourne and how we
manage our water in the future. What we have seen in
places like Perth and Melbourne are significant
step-downs in the run-off from our catchments. Even in
regular rainfall seasons the drying of catchments has led
to declining water run-off in our catchments. We have
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some significant challenges right now that are the result
of human activity and our carbon emissions.
Even I was involved fairly heavily in, submitted to and
attended some of the Garnaut meetings. There is a case
in point here, by all credible economists and everyone
who has looked at this, which is: unless we put a price
on carbon it is going to be very hard for us to meet
targets and manage the changes that occur when the
economy moves from being based on carbon to being
based on renewables and other systems of power
generation and energy production.
Victoria is trying to fill the void left by a lack of
leadership at the commonwealth level. No-one on either
side of politics can take credit or take the high moral
ground here. The Labor Party’s commitment to a
citizens assembly is a joke. That is what this place is!
Parliament is a citizens assembly. The coalition cannot
take any credit from that, with its policy of direct
action. Likewise, if you go back to the Garnaut report,
the Stern report and all the other credible economic
analyses of climate change, unless you put a price on
carbon it is going to be very difficult and more
expensive to get the outcomes we want.
Victoria is trying to partly fill the void. It is a political
issue, and members on both sides of this place will try
to use it to their advantage. But it is important that we
set targets and inform the community that we need to
take significant and serious action on this matter.
A couple of the measures in the bill are needed. I refer
to parts 4 and 5 in relation to carbon sequestration. The
Environment and National Resources Committee is
investigating this matter, so I will not comment on the
deliberations of the committee, but the evidence that
has been presented is on the website and in the public
domain. Significant evidence has been presented to the
committee about some of the challenges with soil
carbon sequestration and the potential risks it poses to
agricultural production, and about measurement issues.
I know some of that was explained by the honourable
member for Swan Hill.
What has come through clearly in evidence to the
committee is that Victoria has some real challenges
with the way soil carbon is recognised in soil. With our
current legislative framework the simple fact is that
land ownership does not necessarily extend below to
the minerals and other elements below the surface of
the soil. It is important to ensure that when there is
some type of accurate measurement or trading scheme,
or if soil carbon becomes part of climate change
adaptation or offsets, we have a legislative framework
and legal mechanism to allow that to occur.
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We have already seen that forestry is an acceptable
offset or way to mitigate climate change. There is some
disconnect between forestry rights on land and carbon
sequestration rights. The bill before the house sets up
that framework. It is important that framework be set
up to ensure that there is a legislative backing
particularly for forestry rights and that it is clear that
those offsets can be created.

a responsibility shared by all levels of government,
industry, communities and the people of Victoria.

There has been some discussion around the issue of
private versus public land, and some people have some
concerns about how that is dealt with. On public land
there is limited opportunity to create sequestration
rights, but there are some clear areas where there are
real environmental and other benefits that the state and
the environment could gain from. One of those is where
there are leasehold frontage rights where areas have
been stripped of vegetation and grazed. There is some
potential for organisations like Landcare, Greening
Australia or other organisations to set up a framework
where they enter arrangements with both the
government and land-holders to return indigenous
native vegetation. Not only will that have a direct
environmental benefit in those areas by improving
water quality and the quality of our river and creek
systems but also the forestry rights and carbon
sequestration rights could be used as offsets. Part of the
funding could come from that mechanism.

I strongly believe we all have responsibilities as elected
representatives to do as much as we can to ensure that
we are providing a future for our children and
grandchildren, and that we are doing as much as we can
to repair and protect the environment so they can live
and work in the future in a sustainable and prosperous
state and nation.

The committee has also heard some really interesting
evidence on landscape-scale management of
catchments which looked at catchment authorities and
at the best place to return native vegetation into the
catchments to make sure we protect the essential
agricultural and food production in those areas. It also
looked at eroding gullies, non-productive land areas
and shelter belts. You could turn a reasonable amount
of land back into native vegetation and improve the
biodiversity outcomes in those areas, and that would
also have significant benefits with carbon sequestration.
The issue of Hazelwood is a fairly vexed one. People
are saying it should be clearly identified in the bill. The
problem with doing that is that as soon as you name
which power station is going to be shut down you
create a — —
The SPEAKER — Order! The member’s time has
expired.
Ms BARKER (Oakleigh) — I am pleased to speak
on the Climate Change Bill 2010. It is a landmark piece
of legislation which clearly states that the Parliament of
Victoria recognises that there is overwhelming
scientific consensus that human activity is causing
climate change and that responding to climate change is

From the outset I congratulate the Premier, who has
taken clear and very strong leadership on this extremely
important issue. I am very proud to be a member of a
government which is determined to take action to tackle
climate change.

This issue is of great importance to the residents of the
Oakleigh electorate. They have clearly expressed to me
that they want action on the reduction of greenhouse
gas emissions, recognising that this will be a challenge
considering that 93 per cent of our current power
generation is through brown coal, and they want to
know that all sections of our society are working to
ensure that reduction. Residents also want clear and
understandable information on current and future
progress on this matter.
I indicate to them that through this bill Victoria will
lead the nation by adopting a target to reduce
greenhouse gas emissions by at least 20 per cent by
2020 compared to 2000 levels. We will do this in a
range of ways. Importantly we will increase clean
renewable energy supply. This will not only assist in
terms of greenhouse gas emissions but will also create
new jobs, research and technology in the important
renewable energy industry.
As outlined by the Premier in the second-reading
speech, increasing renewable power capacity is a global
effort, and Victoria will contribute to that global effort.
Importantly, the bill provides that progress towards the
target will be reported as part of a biennial reporting
requirement. The biennial report on climate change
science and emission data will provide an overview and
collation of published data on the estimated Victorian
greenhouse gas emissions. The report will include an
update on Victoria’s progress towards meeting the
target and information on climate change impacts for
Victoria. The report will also provide information on
Victoria’s performance, including that of industry and
government, to the community in a comprehensive,
readily accessible and useful way.
The challenges of climate change require action and
commitment from government, industry and the
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community. I want to speak on what the bill provides in
terms of climate covenants which, while voluntary, are
agreements between the government and communities,
regions and industry and other stakeholders to take
ownership of this important issue. The bill provides that
a climate covenant is an agreement to facilitate
activities or implement measures that are directed at
climate change, including adapting or adjusting to
climate change.
Climate covenants can promote research and emerging
technologies or provide structure for prioritising actions
for a particular sector, region or industry. They can be a
valuable tool to work across industry sectors or local
governments and provide cooperation between a whole
range of stakeholders. Of course they can be used to
develop strategies and implement practical and
cost-effective adaptation measures. Climate covenants
are very important because they can encourage
interested parties to go beyond compliance for those
who wish to demonstrate that a carbon-constrained
future can be a business opportunity rather than a
business cost. We want to support climate leaders.
I would like to indicate my affirmation of a company in
my electorate, Sustainable Living Fabrics, which
started the journey towards sustainability and the work
on making sure it can do all it can as early as 2003. It is
a remarkable company headed by Bill and Kaye Jones.
The company manufactures textiles. The dyeing and all
the work that needs to go into that has been a very
difficult thing to tackle, but Bill and Kaye were
determined to do it. As they say, their sustainability
program now drives their corporate decision making;
they focus on the environment and they have a strong
social commitment supported by sound corporate
governance. Every fabric they make carries the Good
Environmental Choice Australia ecolabel for textiles.
The company and its fabrics are certified carbon neutral
under the Australian government’s Greenhouse
Friendly initiative. Its corporate social responsibility
program is to AS 8003 standard, and it is committed to
the United Nations Global Compact and the global
reporting initiative. It has done some remarkable work
and is truly a great company. This is demonstrated by
the fact that Bill was invited by Ban Ki-moon to
participate in the United Nations high-level round table
discussion in 2009 on climate change, which brought
together world heads of state and representatives of
government business and civil society to discuss how to
build positive momentum for climate negotiations and
how business can be part of the solution.
I will quote what Bill has said about this:
Climate change is the responsibility of every individual,
business and government. Governments must lead by setting
binding protocols to reduce greenhouse gas, but these must
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empower companies and individuals to facilitate change.
With a supply chain representing more than 95 per cent of
embodied greenhouse gas and water in the fabric it sells,
Sustainable Living Fabrics has empowered itself and its
suppliers to make a difference. Every fabric sold is third-party
audited and certified carbon neutral, and the company favours
suppliers that use cleaner energy and recycle water. Involving
suppliers has led to changes resulting in a reduction of
greenhouse gas by 43 per cent and water use by 62 per cent
since 2005. Working together we can all effect change.

Sustainable Living Fabrics can show business that it
can be done. I congratulate the company on its work.
In conclusion I would like to talk about the part of the
bill that deals with the Climate Communities program,
which the Minister for Community Development
referred to. This is very important, because what we
need to do is bring the community with us. There has
been a great deal of discussion about that, and there is a
huge number of ideas and huge amounts of expertise
and positive reinforcement just waiting to be harnessed
to do something with out in the community.
In my area there is the Glen Eira and Monash Climate
Change Our Future group, and I have arranged for the
climate community regional facilitators for the southern
and eastern regions to meet with that group to discuss
where to go from here. Looking at what they do clearly
shows what is out there and what can be harnessed.
This was a group of mothers and a couple of dads who
got together on a regular basis over a long period of
time, and every time they got together they talked about
climate change and what they could do to reduce their
greenhouse emissions.
They subsequently decided to formalise the
arrangement, and I want to congratulate them. Justine
Sakurai in particular has been one of the spokespersons
for that group, and I am very happy to work with her.
The group has held a couple of forums in the cities of
Glen Eira and Monash to talk about the science of
climate change, and its members are really working
hard to try to do something at a local level. I look
forward to working with them.
I think we have a real opportunity with this bill. As I
have said previously, it is landmark legislation, and as a
government we are prepared to step forward and work
across all sectors to tackle this challenge. I sincerely
hope that this landmark legislation receives full support
from both sides of the Parliament and therefore a
speedy passage through both houses of Parliament. We
can no longer afford to wait on this; we must do this,
and we must work with the community to make sure
that we take it forward. I commend the bill to the house.
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Mrs FYFFE (Evelyn) — I am pleased to rise to
speak in the debate on the Climate Change Bill 2010.
Do I believe there is climate change? Of course there is.
The climate has always changed and always will. Is
mankind contributing with its pollution? Yes, I think it
is. Is mankind the major contributor to climate change
or are erupting volcanoes and bushfires the main
culprit? I have not been convinced yet either way, and
science has not reached a consensus on this.
Climate change has become the new religion, and if
you dare to question or dare to doubt, you are treated
like a heretic. When people dared to doubt the belief
that the earth was flat they were damned, tortured,
stoned and killed. When people questioned whether
there was a sun god and whether the practice of
sacrificing vestal virgins was wrong, they were put to
death. Now climate change fanatics shout down anyone
with a different viewpoint. I have always had the
feeling that whenever any voice of protest, the voice of
difference, is howled down, when verbal stones are
thrown by the proponents of the latest ideology, one
should ask why they are so frightened of questioning,
of doubts being raised.
Climate has changed substantially over the centuries.
The first known records of the freezing of the Thames
were made in 1150. Then the weather became milder
and the next record of its freezing was made in 1434.
Skating on the Thames was at one time a regular
occurrence. Records show that one of King Henry’s
wives — and I cannot remember which one; he had so
many — skated on the Thames. There are records of
Queen Elizabeth I walking on the Thames.
The first official frost fair was held in 1608. Due to the
milder winters, the final one was held 206 years later, in
1814. That lasted for four days and included an
elephant walking across the ice. In the 1970s, in the
hippie flower days, we were warned that the earth was
cooling and that we were facing an ice age. It is
interesting that some of those scientists and
environmentalists are now promoting the science that
the earth is warming. It is true that members of
environmental lobby groups in Australia say that a
majority of people responding to polling want
government action to reduce greenhouse gas emissions.
The figures from such polling are lower in other
important countries. It is said that this is because of the
lack of consensus in science providing answers to
questions such as why there has been no increase in
average global temperatures since 1998, despite a large
increase in emissions.
From talking to constituents in my electorate I have
found the one thing that has almost 100 per cent
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support is that we need to stop or reduce pollution,
whether it is visible pollution such as oil and chemical
waste discharge and littering or invisible pollution such
as bisphenol A, or BPA. The majority of my
constituents also want wastage in all areas to be
reduced. They are very clear that they want container
deposits reintroduced and stronger penalties for
polluters at all levels. There is mixed support for carbon
trading. Arguments against it are that it will not stop
wealthy producers from polluting and will not affect the
suppliers of electricity — they will just put up prices.
This is where my main concerns are centred: that the
brunt of the costs of carbon trading and a carbon tax
will be borne by those who can least afford them —
that is, single-income families, pensioners, the
unemployed and those on disability support. No-one
that I have talked to has ever questioned that we should
improve the world or said that we should not be trying
to do all we can. I often talk about the difference that
Greenpeace made when its members were so vocal
about pollution and how much we have changed since
then. Now we are very conscious of the use of plastic
bags and of electricity and of other waste. The majority
of constituents in my electorate are supportive of the
minimising of waste and the cleaning up of the
environment. They have grave concerns about the costs
that can come from a carbon tax and carbon trading.
One lady in my electorate asked me to remind the
house about the story of Henny Penny. Henny Penny is
a chicken that believes the sky is falling when an acorn
falls on her head. She decides to run and warn the king.
On her journey she meets Cocky Locky, Ducky Lucky,
Goosey Loosey and others, who join her in this quest.
Seizing upon the naivety of the quartet, Foxy Loxy
deviously leads the gullible pack into his lair — where
he eats them all! The lesson of this fable is: don’t take
things simply at face value.
With that and my previous comments in mind, I turn to
discuss the bill. The Climate Change Bill 2010 has a
preamble recognising the overwhelming scientific
consensus that human activity is causing climate
change. It includes overarching policy objectives for
Victoria’s response to climate change, together with
guiding principles. The purposes of the bill are to
establish a target to reduce Victoria’s greenhouse gas
emissions by 20 per cent compared with 2000 levels by
2020; to create an obligation for government to take
climate change into account when making decisions or
taking any action under a specified legislative
provision; to establish a new forestry and carbon
sequestration rights framework to facilitate the
development of the emerging carbon sequestration
industry on private and Crown land; to repeal the
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Forestry Rights Act 1996; and to make consequential
amendments to other acts.
Looking at the bill and the Brumby government’s
record on the environment, it is clear that this
government has a shameful history of making big
promises on the environment which are never
delivered. In 2006 it promised to legislate for a target to
reduce greenhouse emissions by 60 per cent by 2050
from 2000 levels. That target was never legislated. In
2002 it promised to reduce greenhouse gas emissions
by 7 per cent per year, or up to 8.3 million tonnes. In
fact, by 2010 greenhouse gas emissions had gone up by
1.2 per cent between 2002 and 2008, the last year for
which figures are available. In 2002 the government
promised to mandate a minimum of 10 per cent
renewable energy by 2016. Renewable energy still
accounts for only 5 per cent of Victoria’s energy
generation — the same share of generation as in 2000.
Victorians could be forgiven for looking cynically upon
subsequent attempts by the current government to
address climate change when its record is so woeful.
One of the central features of the bill is the provision
for a reduction in Victoria’s greenhouse gas emissions
by 20 per cent compared with 2000 levels by 2020.
Why is the government not using as the baseline of
comparison to determine the percentage reduction the
date of commencement of the bill instead of the year
2000? The year 2000 is already 10 years behind us.
Why take 2000 as the starting point? Why not, then,
take 1970 or 1980? Is it just marketing? Does it sound
good to say a 20 per cent reduction by 2020 from 2000?
This is all part and parcel of the gimmickry behind
climate change that undermines the debate and
understandably confuses those we are asking to make
major changes to their lifestyles and production
techniques to accommodate green policies. Victorians
want to know where they stand, moving forward. They
do not want outdated comparisons designed to make
paltry policies seem glossy and new.
One of the government’s proposed measures from the
Victorian climate change white paper action plan
includes a new clean business fund to help Victorian
businesses improve their efficiency and avoid locking
in inefficient technologies. These actions, according to
the Premier in a media release dated 29 July, will put
Victorian businesses ahead of the game as we move
towards a low-carbon economy. However, what the
Premier does not tell people is how much they are
going to have to fork out to turn on their lights, heat
their homes and cook their meals as a result of this
change. For households on lower incomes, it will be
very difficult to absorb the costs that will invariably be
passed on from business, as the shift to new
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technologies will remain comparatively expensive. We
see a perfect example of that with the smart meters for
electricity — the cost is being put on the consumers and
poor consumers just cannot afford it.
With Australian Bureau of Statistics data revealing that
over the past two and a half years gas bills have risen
by 28 per cent, water bills by 38 per cent and electricity
bills by a staggering 53 per cent, Victorians are already
struggling to make ends meet. With fees, charges and
rates constantly soaring, there is little money available
for families, singles and pensioners to enjoy the simple
pleasures of life. I am seriously concerned that the
burdens are becoming too much to bear, and this bill
will only make things worse.
Ms RICHARDSON (Northcote) — I am very
pleased to be part of a Labor government that is
implementing policies to tackle climate change. Clearly
we are up there playing our part to cut our state’s
greenhouse gas emissions. This bill sets a target to
reduce Victoria’s greenhouse gas emissions by 20 per
cent by 2020 as compared with 2000. It delivers on our
2006 election commitment via a raft of measures
including ensuring that no new coal-fired power
stations based on conventional brown coal technologies
are built in Victoria. It ensures that we make Victoria
the solar state by increasing large-scale solar power to
5 per cent by 2020 with the construction of 5 to
10 large-scale solar plants. We will also continue to
support medium-scale and household solar solutions
and increase household efficiency to an average of
5-star energy rating by 2020. These measures and more
are all designed to meet our commitments and to ensure
that we meet the challenges ahead that are posed by
climate change.
Labor has been widely commended on its approach and
action on climate change. An Age article states:
Environment Victoria said that the 20 per cent target showed
strong leadership.
…
Friends of the Earth spokesman, Cam Walker, said the target
showed the government had undergone a profound shift.
‘This is significant, real and would actually start to peak and
reduce emissions …

Speakers before me, particularly the Minister for
Energy and Resources, have spoken at length about
Labor’s initiatives. In the short time I have available I
would like to focus instead on Labor’s opponents and
those who will do whatever it takes to scuttle action on
climate change to suit their own political ends.
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That brings me first to the Greens political party. The
bill has been widely commended, but members should
know that much more could have been done if the
Greens had not voted with the Liberals federally to kill
off national action to reduce carbon emissions in the
form of an ETS (emission trading scheme). In the court
of public opinion the Greens have been widely
criticised for this blatantly politically motivated act.
Once again they have put their own political goals
ahead of the environment and once again they have
voted with their new best friends, the Liberals, to kill
off action to deliver a price on carbon. As I said, there
has been a raft of criticism about this.
Lord May of Oxford recently unleashed some very
harsh words against the Greens. He was quoted as
saying they had:
… mixed their genuine concerns with an overriding desire to
feel good about themselves so that they actually obstructed
useful legislation because it’s not perfect.

He was further quoted as having said:
… there is a real challenge for the social sciences to try and
understand how people can behave so stupidly.

Stupidly indeed! The Greens acted so stupidly they cost
Victorians the chance to do more in this important area,
because, as I said, a price on carbon nationally would
enable Victoria to do so much more. In my view they
should simply hang their heads in shame. It is not just a
case of their way or the highway, it is a case of failing
their own so-called core objective — namely, helping
save our environment. This was their one big chance to
step up and act, to seize the national opportunity to put
a price on carbon that would have helped us,
particularly in Victoria, and they failed. They have
failed each and every one of us. Sadly, by pursuing this
course of action they left Australia without the
opportunity to demonstrate strong leadership to the rest
of the world in respect of taking action on climate
change. I too have noticed the rise in the numbers of
and an increase in the debate from climate sceptics —
they have been given an opportunity to step into a
policy vacuum the Greens helped create.
No-one in Victoria is surprised the Greens voted with
the Liberals, because the Greens in the other place
consistently vote with the Liberals. These same Greens
party politicians are deadly silent when it comes to
criticising the Liberals and their failed policies on
tackling climate change. For example, when the Leader
of the Opposition produced an ill-thought out wind
farms policy, the Greens fell very quiet indeed. In fact
you will struggle to find any single instance where the
Greens party in Victoria has been critical of the
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Liberals. Why? Because at the federal and state
elections, as in previous elections, the Liberals will
deliver, via their preferences, lower house seats to the
Greens. They simply cannot afford to attack the
Liberals, despite this approach leading to disastrous
outcomes, like the scuttling of the national emission
trading scheme, which would have helped us in
Victoria.
The Greens cannot work shoulder to shoulder with
Labor either because they are seeking to knock off
Labor MPs at the state and federal elections. This quest
for power is now ahead of their quest to improve
environmental outcomes. It is not just about their
stupidity; it is about their quest for power. It is why the
Greens can no longer be described as a
pro-environment party but are rather an anti-Labor
party. It is why the Liberals and the Greens are working
together to try to deliver governments for the federal
Leader of the Opposition, Tony Abbott, and the
Victorian Leader of the Opposition government here in
Victoria.
This brings me to the Liberals. Earlier today I listened
very closely to the statements made by the member for
Doncaster. Listening to her was a lesson in how to set
yourself up to fail. Why? She levelled criticism at
Labor and at this bill that her own party has failed to
address. It is time the member for Doncaster learnt a
very important lesson — namely, never set before your
political opponents a hurdle you failed to jump over.
The member for Doncaster came into this place and
levelled concerns over our target s, our supposed lack
of detail and our being media driven in the area of
climate change. Yet she has provided no policies on
behalf of the Liberal Party, and she calls herself the
alternative minister for action on climate change! It
does not add up. To be considered credible and taken
seriously you have to provide an alternative policy, and
dare I say a detailed alternative policy, not come into
this place and provide a turgid spray of nonsense that
merely sets you and your party up to fail.
The Liberal Party has a very long record of failure in
this important area, and the public well and truly know
it. It is not just due to its inherent laziness; it is because
its ranks are full of climate change sceptics and
all-so-very-recent converts to the view that humans are
contributing to climate change. We even heard some of
this lunacy in today’s debate; it is like a noose around
the party’s neck. As I said, we heard this today from a
number of speakers and it led to the member for
Doncaster’s windbag-like performance. When she was
talking today about the need for national action on
climate change why did she not commend those in the
Liberal Party, including a former federal Leader of the
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Opposition, Malcolm Turnbull, who supported federal
Labor’s ETS? Why did she not condemn those
Liberals, led by Tony Abbott, who brought that piece of
legislation down? Why did she not provide her plan?
An honourable member interjected.
Ms RICHARDSON — Indeed, they are weak. If
she is such a strong advocate for action, why did she
not provide her plan on targets? The truth is she cannot,
because her party and her leader are consistent failures
in this important area of policy reform; because action
is the very last thing the Liberals want to see,
particularly in this state. That leaves Labor — not the
Liberals and certainly not the Greens — with this
important task. I am very pleased to say that Labor has
stepped up and delivered once again for our
environment and left its opponents, the Greens and the
Liberals, in its wake.
Mr MORRIS (Mornington) — What an interesting
debate! Some contributions have been more effective
and more interesting than others, but a lot of ground is
being covered. As the member for Doncaster indicated
at the commencement of today’s debate, members of
this side are committed to action on climate change. We
believe the climate is changing, and we support the
need for action.
I was interested to hear the Premier claim in his
second-reading speech that climate change is, in his
view, the greatest challenge of our generation. Clearly,
despite the scale ascribed to the challenge by the
Premier, climate challenge has not been the
no. 1 priority of this government. In 2006 the
government committed to legislation to reduce
emissions by 60 per cent on year 2000 levels by 2050.
No legislation has been forthcoming to match that
promise. In the 2009 statement of government
intentions, which we debated in February 2009 and
which sat on the notice paper for the rest of the year
until eventually it was discharged, there was a
commitment to finalise the Victorian climate change
white paper by mid-2009. It may well have been
finalised by mid-2009, but it was not made public until
July 2010.
Surely if this is the greatest challenge of our generation,
if the government is committed to the sorts of time lines
government members have talked about for many years
past and if the government is committed to so-called
binding policy targets, it would not have taken as long
as that to get the white paper out. It would not be
12 months late. Magically it is now in the shadow of
the election campaign.
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If Labor cannot be trusted to act on supposedly the
greatest challenge of our generation, can it be trusted to
act on anything? Once again this sitting week — and it
has happened before in this sitting week — we are
being asked to deal with a bill which has far-reaching
consequences, not only for the government but for all
Victorians. It has far-reaching consequences for the
state as a whole, not just the people who live in it. It is
an issue on which there must be reasonable agreement;
it is an issue on which we, as a Parliament, must ensure
that the arguments the government is running can be
adequately scrutinised. They need to be scrutinised not
only by the Parliament and the community but by
independent assessment, as is the process with almost
any other serious environmental proposal. Not only do
we not have time to have the scrutiny of independent
experts but we do not have the time to have the scrutiny
of the community. We do not have time even to have
proper scrutiny by the Parliament.
Apart from anything else, the community needs to
know what price it is being asked to pay, because if
climate change is real —
Mr Herbert interjected.
Mr MORRIS — I have already said today — and I
will come back to the 10 years — that I believe climate
change is real. Even if I were a sceptic, I would
probably be pragmatic enough to take the Thatcher
view that we certainly need to give the planet the
benefit of the doubt. Whatever the situation in terms of
beliefs, there will be a price to pay. It may be a price we
pay by putting a price on carbon. While some — and
clearly there are no Greens members in this chamber —
in other places have commented that you can tax the
generators and you can tax the polluters and somehow
magically that does not cost anyone else except the
producers. Anyone who understands basic pricing
knows that if you put a charge on a private company, it
is going to pass it on to consumers. The price is going
to be paid not only by generators; the price is going to
be paid by consumers as well.
In the absence of a price on carbon there clearly is an
enormous environmental price to pay. It is an enormous
price to pay in terms of the reduction of the capacity of
the planet to feed the human race. That is clearly a
consequence of rising global temperatures. It may be a
price we are forced to pay in terms of reduced living
standards because of the price on carbon tax. It may be
a price we are forced to pay because of a decision taken
to minimise our carbon footprint — that is, either a
voluntary or forced position. Whatever it is — it could
be one of those things, any of those things or other
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related solutions — there will be a price to pay. There is
no free meal ticket; there is a price to pay.
We need to know before we go down this track what
the price is going to be. We need to know who is going
to have to pay the price. The reality is that in terms of
this plan we have no idea what the price is going to be
and no real idea where the burden is going to fall. From
my perspective it appears that the burden is going to fall
fairly and squarely on the most disadvantaged
Victorians. It will certainly fall disproportionately on
the most disadvantaged Victorians — that is, the people
who have the least capacity to pay.
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Valley. The government seems to have tossed the
Latrobe Valley overboard with this legislation, and
clearly that is another issue that needs to be worked
through.
The state faces a significant challenge in terms of
climate change, but it is a challenge that we need to
meet with measures that we know will work. We have
measures in place; we need to know what those costs
will be, that we have the capacity to pay and that we are
not imposing on those least able to protect themselves.
We need a real solution to what is a real problem, not
simply window-dressing for the 2010 election.

For the last 11 years, and at least in the years since the
Kyoto agreement, we have heard lots of talk from
government members. We have heard lots of political
point-scoring; we have heard lots of waffle, lots of
discussion, lots of concepts and lots of posturing. But if
climate change is genuinely the challenge the Premier
claims it is, why were we not debating these sorts of
measures at the commencement of the 56th Parliament?
If the government were fair dinkum about it, the subject
would have been on the notice paper right from the
start. We may even have started debating it in
December 2006.

Ms LOBATO (Gembrook) — Climate change is
the slow-moving natural disaster. Now we have faced
its reality we have a moral and ethical obligation to
address and redress its progress. Its impacts are far
reaching. According to the CSIRO, Victoria is already
warmer as a result of global warming and weather
events are becoming more extreme more regularly,
with Victoria experiencing more severe heatwaves,
storms, floods and droughts. We are also facing more
frequent, more intense and longer running bushfires.
The impact and potential of climate change are
undeniable.

Even if the government wanted to say, ‘We need to
wait for the updated report, the fourth assessment of the
Intergovernmental Panel on Climate Change’ — which
was a report that came out in mid-2007 — and waited
until then, we could have been discussing that matter in
2008. But we were not. Why? It was because the only
challenge recognised by this Premier is the challenge of
getting re-elected and clinging to power. The only
genuine commitment this government has is not the
survival of the planet or the future health of our
environment, but surviving post-2010. That is the
extent of the commitment this government has. That is
what it is about. Is not about action; it is about
perceptions; it is about politics as usual.

The Brumby government acknowledged this reality a
long time ago and is once again leading the nation in
environmental policy by introducing this bill, which
facilitates initiatives in the climate change white paper
Taking Action for Victoria’s Future. The white paper
sets out 10 new actions to reduce our emissions, create
jobs and adapt. The most important aspect of the white
paper is our commitment to meet a target of carbon
emission reduction of at least 20 per cent by 2020. This
target assists us to drive environmental innovation and
minimises the harm that we create.

There is absolutely no credibility in terms of the
government meeting targets. There has been no action.
There is no independent assessment of these figures;
there is no community agreement on these figures. Yes,
there was a promising initial public reaction, but
government policy is not a political point-scoring
exercise and it is not a public relations exercise. It is
about good long-term policy, and this long-term policy
is totally and completely untested. There are also
concerns about the impact of the Environment
Protection Authority regulations; they are not
necessarily insoluble concerns, but certainly there are
issues that need to be worked through. There are
obviously serious impacts for the future of the Latrobe

The vital reforms that we undertake to allow us to meet
this target will include reducing the greenhouse gas
emissions of Victoria’s brown coal-fired generators by
up to 4 million tonnes over the next four years,
culminating in a total saving of 28 million tonnes by
2020 — equivalent to the closure of two units of
Hazelwood power station. We will generate 5 per cent
of our electricity from solar energy by 2020.
Importantly, this government will also regulate to
ensure that no new coal-fired power stations based on
conventional brown coal technology are built in
Victoria. On top of $322 million of investment already
made in the area of climate change and renewable
energy we will, as part of the white paper
implementation, be allocating $392 million to support
households, communities, farmers and businesses to
reduce emissions and to adapt.
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In the electorate of Gembrook the white paper has been
welcomed by environment groups who are excited by
the reality of what will now be achieved. Our local
environment is fortunate to have so many good people
doing so many good things. In the electorate we have
groups preserving and enhancing our many endangered
species, we have people replanting and eradicating
weeds and we have groups creating change at a local
level.
One such group that is particularly pleased about the
white paper is EmFSus — Emerald for Sustainability.
EmFSus is undertaking several projects that will reduce
emissions, reduce waste, and educate and inspire the
community. One of those projects is for Emerald to
become a transition town, facilitating reduction in
energy use and encouraging self-reliance. I put forward
a challenge to the group last year to turn Emerald into
the first town in my electorate and also Victoria to ban
plastic water bottles. EmFSus is well on its way: after
gaining support from Cardinia shire it will soon receive
its township water fountain that will be used to fill
reusable stainless steel bottles which will be sold
throughout the town.
Emerald Primary School in partnership with the
Dandenong Ranges Renewable Energy Association has
installed solar panels and is soon to install a wind
turbine to produce its own electricity. These are prime
examples of the types of initiatives that will be
supported through the government’s Climate
Communities grants program that is also widely
welcomed.
I am conscious of my colleagues wanting to contribute
to the debate on this very important bill. I therefore
congratulate the Premier and the Minister for Energy
and Resources and wish this bill a speedy passage.
Mr CRISP (Mildura) — I rise to make a
contribution to the debate on the Climate Change Bill
2010. The Nationals in coalition will not be opposing
this bill in the Assembly. The purpose of the bill is to
implement legislative aspects of the government’s
climate change white paper. The main provisions are to
establish a target to reduce greenhouse gas emissions
by 20 per cent compared to 2000 levels by 2020; create
an obligation to the government’s decision-makers to
take account of climate change when making policy
changes to specified bills; require preparation of a
climate change adaptation plan every four years and
preparation of biennial reports on climate change,
science and emission data; provide a once-off
independent review of the act by 2015; expand the
Environment Protection Authority’s regulatory powers
to include regulation of greenhouse gases and establish
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a new forestry and carbon sequestration rights
framework for private Crown land.
I will now talk about some of the issues relating to that
target of a 20 per cent reduction in 2000 levels by 2020.
The challenge we face is that we know our population
will rise; we know per capita base and peak demand are
rising; and we know electric cars are on the way and
that the first of the mass-produced vehicles recently
arrived on Victorian soil. At present the average
domestic use of electricity is about 16 to 20 kilowatt
hours per day. The current electric cars, which have a
range of about 100 kilometres, will use about
20 kilowatt hours, and 100 kilometres is a fairly typical
day’s travel in many households, so they have the
capacity to double the domestic demand for electricity
in our lifetime.
We also need to reflect a little on our generating
capacity at this point. Our electricity generation has
increased steadily at approximately 2.1 per cent a year
from 1990 to 2006, and the source of that data is the
International Energy Association. Also we know that
the forecast is that the total existing and committed
generation capacity across Australia will grow at 4 per
cent for the next two years, so we have a bit of catch-up
there. What we also know is that the domestic growth is
around about 4 per cent a year, and this is in both peak
generation and base generation. It averages out at about
that.
How can we meet this demand and lower our carbon
dioxide levels? Our experience with water restrictions
tells us that the population will not like energy
restrictions. We have seen some discussions in the press
recently about how smart meters can be used for
economic rationing of people’s power bills. They can
also be used as a demand rationing tool. We will find
that, if we have to ration people’s power, supply can be
turned off, and that would probably be an alternative to
rolling blackouts and more targeted blackouts if our
demand exceeds our capacity. So there are solutions
that we can put in place to avoid energy restrictions or
blackouts.
As the member for Morwell mentioned, I, too, attended
the Academy of Technological Sciences and
Engineering non-carbon briefing, where non-carbon
energy sources were discussed. I think the people who
participated in that forum found it a very useful
discussion.
Solar and geothermal sources were discussed, and both
offer opportunities in the electorate of Mildura. Hot
rock exploration is being carried out west of Mildura,
and Rankine cycle engines offer future possibilities.
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However, solar energy is the key area of interest in the
Mildura electorate. Silex has a concentrated
photovoltaic plant at Carwarp which has had a revival
of late. Many of us were worried about this project.
However, it is great to see renewed interest in it and to
receive assurances from Silex after its takeover of Solar
Systems. We need this project to get under way.
Solar Flagships is a commonwealth program, and three
of the eight short-listed companies are looking at
Mildura as a location for mostly photovoltaic sites. We
need to acknowledge those who are working to make
Mildura Victoria’s solar capital. A lot of work has been
done by the Mildura Development Corporation, Anne
Mansel and her staff, and the board chaired by Dane
Huxley. The Mildura Rural City Council has also been
very active in endeavouring to do what it can to get
solid developments in Mildura. The Mildura office of
the National Centre for Sustainability at Sunraysia
TAFE and its work at grassroots level to help people
understand solar options includes the Sun Festival and
the landfill demonstration site in Mildura where
technology is going to be displayed.
I am disappointed that the federal government’s cash
for clunkers program came at the expense of support for
the solar flagships program. That diminution in funding
causes me concern about whether it will impact on the
size of the facilities that will be offered by tenderers and
that the budget keeps changing as we are trying to get
these companies to get their offers in and get some
decisions made.
It is also vitally important that we pursue energy
efficiency. In the future I cannot see how you will be
able to charge your car up and have off-peak electric
hot water at the same time. You will not be able to have
peak hot water either. The solution is solar hot water on
your roof wherever possible. It may even come to a
point where you will either have an electric car or
electric hot water as we try to manage the demand,
because your hot water is off peak at night and you will
be trying to charge your car at night. Compact
fluorescent light globes are great and must have helped
the situation, but the demand for energy has not really
been dented.
Power factor correction has been used for industry, and
perhaps it is time we had a look at that in other sectors.
Beyond that, power factor correction is a little too
complicated to explain right now. Long line losses are
also a concern, and dispersed generation offers some
real possibilities. That is where Mildura, probably the
Victorian city farthest away from the Latrobe Valley,
with its solar possibilities can pick up some efficiencies
out of long line losses.
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I now move away from households to see what can be
done at the point of generation. Both geological
sequestration and biosequestration are very commonly
talked about. With geological sequestration you take
the CO2 out of the stack, cool it, compress it, pump it
and store it below ground. Energy is required to do that,
and finding that energy will be a challenge with
geosequestration. Biosequestration using algae is
something that nature has been doing forever. I have
been involved with this and would like to acknowledge
MBD Energy for including me in some of the work it
has done. This is where you take water, inject CO2, add
sunlight and nutrition, and out the other end comes
some biofuel and material that can be used for food.
In my experience of having a look at some of that
algae, it is green, thick and tastes like fish oil, so it has
got to be good for you, but if we are going to eat that
directly ourselves we have to do something about the
green teeth. It is very hard to come home from a session
of eating algae to find your teeth are green for a couple
of days, but I am sure the food scientists will get to that
if we are going to bypass using animals and eat the
algae directly ourselves! Hopefully this can develop,
but the sunlight issue — where our generation is — is a
challenge for a Victoria, and most of the research is
occurring in Queensland and New South Wales.
Natural gas offers some bridging opportunities, and we
need to look at those. We also need to look at the
method of geosequestration and biosequestration,
which I call mallee trees. As part of this there is carbon
sequestration on Crown land, and the legislation
introduces new forestry and carbon sequestration rights
for private and Crown land and the inclusion of Crown
land for carbon sequestration. It essentially allows
government to participate in the carbon market if and
when it comes. In the Mallee we have a lot of areas
where, due to that famous tree with its stump
underground and the tree above, there are opportunities
to sequester carbon.
I have tried to take a pragmatic view while looking at
what needs to be done from an engineering prospective.
We have a huge challenge to meet this target, as I have
laid out, but I think we can do it. But we are going to
need to have all the ducks lined up to do it in order to
achieve what we want to achieve and to meet this
target. With that, The Nationals are not opposing this
legislation.
Mr FOLEY (Albert Park) — It gives me great
pleasure to rise to say a few brief words in support of
the Climate Change Bill 2010. What this bill does is set
a framework for action on climate change in Victoria,
and it deserves the active support of all members of this
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house and the other place. It maintains the position of
Victoria as a national leader responding to the
overwhelming scientific consensus that climate change
is real, that it is a result of human activity and that
dealing with its many implications not only poses great
costs and challenges but even greater opportunities and
great potential. As the Premier and the Minister for
Energy and Resources have said, the costs of doing
nothing far outweigh the costs of taking action.

is ready to adopt a forward-looking and effective
climate change policy rather than the small-target
policy of curling up and hoping it all goes away that we
have seen reflected in the contributions of the brave
spokespersons we have heard from so far today. The
Victorian coalition has been almost silent on climate
change in recent times except for announcing its
regressive policy on wind energy to essentially close
down any investment in this sector into the future.

We have listened to some of the contributions from
those opposite who have tried to suggest that this is
somehow a less than fulsome position on public policy
that reflects this government’s commitment to
leadership in this area. Need we remind them that the
delays in this area have been caused by the coming
together of the Liberal and Greens coalition in the
federal Senate, which saw not only the political
assassination of the former leader of the federal Liberal
Party but the failure of the first ever proposal to put a
price on carbon in this country. If it had been supported
by the five Greens members of the federal Senate,
together with the two brave members of the Liberal
Party who crossed the floor, we would today have a
framework in which, for the first time in this nation’s
history, there would be a price on carbon.

The transition to a clean energy future and the creation
of jobs of the future starts now. It is up to this
Parliament and the people of Victoria to take the
leadership role in this area. I am confident that, together
with a re-elected federal Labor Gillard government, this
government will continue to show leadership on this
issue. It is about time those brave, spineless squibs
opposite showed a bit of leadership, a bit of intestinal
fortitude, and got on with backing what the people of
Victoria demand in this area — some leadership rather
than the weak, effortless, policy-free zone of those folks
opposite. In the space of public policy here it is about
time we saw some outcomes that delivered for the jobs
of the future.

It is the coming together of, if you like, the extremes of
this debate, the climate change denialists and sceptics of
the Liberal Party — the wild people from the Montana
backwoods or the backwoods of south-west Victoria
who lead the climate change sceptics in here and seek
to pursue a policy of closing down the wind industry
and the growth of wind energy in this state — and those
purists of the Greens party, that has sought to derail this
country’s first chance for a national price on carbon,
which would have allowed us to move forward in this
particular public policy space. That is a great and grave
concern that has set back the public policy framework
in which the state has had to operate.

Business interrupted pursuant to standing orders.

Having said that, the state has reassessed the situation,
and through this bill and the even broader climate
change white paper associated with it is determined to
again carve out a position of leadership, growth and
opportunities. It is determined to create the jobs of the
new economy and the opportunities associated with
growing our sustainable energy sector, to go through
the processes of making sure that we have not only the
jobs of the future but also the energy sources that go
with them. This significant bill has the potential to
stabilise and drive down greenhouse emissions whilst
creating investment certainty for industry.
With the state election only three months away,
Victorians will be watching to see whether the coalition

Sitting suspended 1.00 p.m. until 2.04 p.m.

QUESTIONS WITHOUT NOTICE
Freedom of information: government
performance
Mr BAILLIEU (Leader of the Opposition) — My
question is to the Premier. I refer to the Ombudsman’s
annual report, which states, ‘There is still a culture
within some agencies regarding limiting access to
documents under freedom of information’, and further
states, ‘There seems to be a lack of commitment to the
principles of the FOI act’ and particularly slams the
departments of Treasury and Finance, Transport and
Human Services. I ask: is it not a fact that the Premier is
residing over a secret state?
Mr BRUMBY (Premier) — I am not sure who
wrote that question for the Leader of the Opposition,
but in terms of the nonsense in the preface to the
question, it is obviously someone who is trying to
undermine the Leader of the Opposition. The facts of
FOI are that more documents are being released more
often than ever before in the history of the state. Fancy
this question coming from the Liberal Party. Fancy a
question about FOI coming from the Liberal Party.
Honourable members interjecting.
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The SPEAKER — Order! I ask the Premier not to
debate the question, and I ask for the level of
interjection from the opposition to cease.
Mr BRUMBY — The other thing about the Leader
of the Opposition’s question is that he seems to forget a
pretty important fact: that the Ombudsman has
previously recommended to the government reforms to
the Freedom of Information Act, which our government
introduced in legislation but which were voted down by
the Liberal Party; it was voted down by the Leader of
the Opposition. This whole question is a farce and is
nonsense. The reforms that were recommended to
further improve FOI were voted down by the very
person who has asked this question.
In terms of the base proposition that the Leader of the
Opposition put, in the last financial year there were
28 000 requests across government; a decade ago there
were 13 000. We are dealing — —
Honourable members interjecting.
The SPEAKER — Order! The member for Bass
will cease interjecting in that manner.
Mr BRUMBY — It is instructive to point out that
after the decimation of the FOI system that occurred in
the 1990s, which everybody in this house recalls, with
the broadening of the definition of ‘cabinet documents’,
the threatening to scrap FOI altogether, the new fees
that were designed to stymie applications, there were
13 000 requests. In the last year there have been
28 000 requests. Under our government applicants have
been provided with full or partial access to documents
in more than 97 per cent of access decisions.
Mr Baillieu — On a point of order, Speaker, the
Premier was asked about the Ombudsman’s annual
report. What he is doing is pretending this report does
not exist. The Ombudsman in his report says that public
officials of this state — —
The SPEAKER — Order! The Leader of the
Opposition knows better than to take a point of order in
that vein. I do not uphold the point of order.
Mr BRUMBY — As I said, this question, with all
of the hypocrisy that any question could ever have, is
from the Leader of the Opposition, who voted down
reforms to freedom of information that were
recommended by the Ombudsman and introduced by
this government but which were defeated in the upper
house by members of the Liberal and National parties.
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Employment: regional and rural Victoria
Mr HARDMAN (Seymour) — I refer to the
Brumby government’s commitment to making Victoria
the best place to live, work and raise a family, and I
ask: can the Premier update the house on how the
Victorian government is working with the
commonwealth government to support regional
employment through job creation and the rollout of new
technologies, and is he aware of any threat to that?
Honourable members interjecting.
The SPEAKER — Order! I suggest to the member
for Ferntree Gully that if he interjects in that manner
again, he will leave question time. I ask for some
cooperation from the member for Polwarth and also the
member for Footscray.
Mr BRUMBY (Premier) — I thank the member for
Seymour for his question and for his great support for
regional economic initiatives that have been followed
under our government. Earlier today I was privileged to
join with the Minister for Energy and Resources; the
federal Minister for Climate Change, Energy Efficiency
and Water, Penny Wong; and representatives of AGL
Energy, Meridian Energy and a range of other
companies as we announced the formal launch of the
$1 billion Macarthur wind project, which is the biggest
renewable energy project in Australia since the Snowy
Mountains scheme. It will produce 420 megawatts of
electricity, enough power for 220 000 homes, and will
effectively reduce Victoria’s greenhouse emissions by
1.7 million tonnes per annum.
This project could not have occurred without the
support provided by the government and our original
Victorian renewable energy target. It could also not
have occurred, of course, without the federal Labor
government’s strong commitment to the national
renewable energy target of 20 per cent by 2020. Those
points were made very succinctly by both AGL and
Meridian.
There were many landowners from that part of the state
at the launch today. Of course I know that area of the
state well, with my parents living at Coleraine and
family members in Hamilton. Those landowners were
there today, all of them enthusiastic about this project,
because they want to see more jobs in their region and
they believe in climate change and in doing something
about it.
It was a wonderful thing to see three generations of
families there today. All of them have locked onto this
project as a great one in terms of jobs and the
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environment. In terms of jobs, I was in Hamilton just a
few weeks ago with the Minister for Water when we
turned on the water flow from the Wimmera–Mallee
pipeline to Hamilton, securing the water supply for that
area and for neighbouring towns. This project has
created 400 direct new jobs in its implementation and
something like 800 indirect jobs. This creates a very
positive future for the whole of south-west Victoria.
I am pleased to say that the Australian Bureau of
Statistics job statistics were released earlier today. They
show that in the month of July 9800 new jobs were
created in Victoria. I am pleased to say that Victoria
remains the jobs engine room of Australia.
Honourable members interjecting.
The SPEAKER — Order! I ask the Premier to hold
for one moment. I ask the members for Scoresby and
Warrandyte to cease interjecting in that manner.
Mr Wells interjected.
The SPEAKER — Order! The member of
Scoresby! I ask the Premier to ignore interjections.
Mr BRUMBY — Victoria is the jobs engine room
of Australia with more jobs than any other state. Not
just more jobs than any other state but 30 000 more jobs
in the last year than any other state in Australia. Despite
what we read about the resources boom and all of that,
Victoria is the jobs engine room — —
An honourable member — Engine room!
Mr BRUMBY — Yes, the jobs engine room. The
state that is providing security and certainty to
Victorian families is our state of Victoria.
One of the things that I mentioned in this place
yesterday that will drive even more jobs in the future is
the rollout of the national broadband network (NBN) by
the Gillard federal government. I said yesterday that not
only do we have the NBN global operations centre in
Melbourne — a great thing, 700 jobs — but there will
be thousands of new jobs created in the rollout and all
of the second-wave benefits that come from having
broadband.
Under Labor’s plans 231 country towns across Victoria
are set to receive high-speed fibre internet under the
NBN. I know the member for Gippsland South, who
follows these things so closely, would be pleased that
under the federal Labor government’s proposals towns
like Foster, Korumburra, Leongatha and Rosedale
would all get access to high-speed fibre internet under
the NBN.
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The reason I raise this is that the federal opposition
yesterday announced its plan for the rollout of
broadband. Its plan would mean that people in those
231 country towns would be relegated to the status of
second-class citizens — —
Honourable members interjecting.
Mr BRUMBY — It is a question about jobs
actually.
The SPEAKER — Order! The Premier has been
speaking for some time. I ask him to conclude his
answer.
Mr BRUMBY — Places like Foster, Korumburra,
Leongatha, Rosedale, Beechworth, Benalla, Bright,
Bunyip, Corryong, Dimboola, Donald, Elmore, to name
just a few, all of these places — —
Mr Ryan — On a point of order, Speaker, the
Premier is debating the question. We went through this
charade yesterday and rulings were made. I ask you to
have the Premier conclude his answer.
The SPEAKER — Order! I have asked the Premier
to conclude his answer, and I believe he is doing so.
Mr BRUMBY — In conclusion, one of the things
we on this side of the house have always believed and
been passionate about is growing the whole state. Our
record in government shows that we are committed to
growing the whole state. One of the reasons we have
been 110 per cent behind the rollout of the NBN is that
it will provide high-speed broadband access not just to
Melbourne but to country towns right across the state.
It would be a tragedy of unmitigated proportion if those
231 towns had that broadband taken away — and all
the opportunities they could enjoy in the future in terms
of new jobs, new opportunities, lifestyle improvements
and better health services would vanish under a
Liberal-National party government.

Wind farms: Macarthur
Dr NAPTHINE (South-West Coast) — My
question is to the Premier. Given that Victoria’s only
wind tower manufacturer, Keppel Prince, was not
invited to today’s launch of the Macarthur wind farm, I
ask: will the Premier guarantee that all of the 174 wind
towers for this project will be manufactured in Victoria
using Australian steel, thereby maximising local jobs?
Mr BRUMBY (Premier) — I think that question
was designed to embarrass the Leader of the
Opposition. That is what it was designed to do, because
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as hard as we have gone out there supporting wind
farms, the Leader of the Opposition has been out trying
to close them down.
The SPEAKER — Order! The Premier will not
debate the question.
Mr BRUMBY — The honourable member would
do well to have a look at the comments that were made
by Keppel Prince in relation to the attitude of the
Liberal-National party coalition and the Leader of the
Opposition in relation to wind farm development in our
state. We are happy to have a debate about this issue.
On our side of the house we have been unambiguous in
our view about alternative energy. Let us not forget that
when the first bill went through this Parliament, our
Victorian renewable energy target — —
Dr Napthine — On a point of order, Speaker, the
Premier is debating the question. The question was
simple: will he guarantee that the towers will be
manufactured in Victoria, creating local jobs, or will
they be imported?
The SPEAKER — Order! I warn the member for
South-West Coast, who has been in this chamber long
enough to know that taking a point of order is not an
opportunity to repeat the question. Given that, I do
uphold the point of order. The Premier will not debate
the question.
Mr BRUMBY — As I have said, all of the time we
have been in government, going back to the original
Victorian renewable energy target, we have
consistently, unambiguously, supported the
development of the renewable energy industry in our
state, and of course we have supported wind energy. If
the honourable member actually visited Keppel Prince,
he would know that as a result of our support for wind
energy in our state it is employing many more people
today than would otherwise be the case. Keppel
Prince — —
Dr Napthine interjected.
The SPEAKER — Order! The member for
South-West Coast will cease interjecting.
Mr BRUMBY — Keppel Prince will win work
under this agreement. Obviously the extent of that work
will be a matter for the prime contractors, which are
AGL and Leightons. This is a great project. As I said, it
is the biggest renewable energy project in Australia
since the Snowy Mountains scheme. It will create
400 direct new jobs and 800 indirect jobs, and
businesses throughout south-west Victoria will benefit
from that. Most importantly, this project and the jobs
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that go with it at places like Keppel Prince would not
have occurred without the legislation and the support of
our government.

Parliamentary integrity commissioner:
establishment
Ms THOMSON (Footscray) — My question is to
the Attorney-General. I refer to the Brumby
government’s commitment to make Victoria the best
place to live, to work and to raise a family, and I ask:
can the Attorney-General inform the house of progress
on the government’s commitment to implement the
recommendations of the Proust review and in particular
the establishment of a parliamentary integrity
commissioner and the types of matters it would
investigate.
Mr Mulder interjected.
The SPEAKER — Order! The member for
Polwarth will cease interjecting, should consider
himself formally warned and will not be given another
opportunity.
Mr HULLS (Attorney-General) — I thank the
honourable member for her question. As she would
know, and as this house would know, the Proust review
was released in June, and it made a series of
recommendations to further improve Victoria’s
anticorruption and integrity system, including the
creation of a Victorian integrity and anticorruption
commission and to make the system more efficient,
effective and coordinated.
To fill what it believed to be a gap in jurisdiction, the
review also recommended the creation of a
parliamentary integrity commissioner to receive and
also investigate complaints about the conduct of MPs,
ministers and their publicly funded employees. In
adopting the Proust model the government committed
to moving on legislation to establish the parliamentary
integrity commissioner and to publicly releasing an
exposure draft of the legislation before, obviously, the
election.
As part of the development of the legislation, I am
pleased to say I took the opportunity recently to meet
with the Office of the Parliamentary Commissioner for
Standards of the UK Parliament. The UK parliamentary
commissioner for standards has a number of important
functions, such as maintaining and monitoring a
number of registers, including the MPs register of
interests, as well as monitoring the operation of the
code of conduct for members.
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The commissioner also has an advisory role — and we
are looking at the UK model of course in adopting a
model here — not only on the application and
interpretation of the code but also on things like what
members should declare in their register of interests,
such as shares, private business interests, land-holdings
and the like. By the way, all MPs are required to
cooperate with and not hide any information from the
commissioner.
Honourable members interjecting.
The SPEAKER — Order! I ask the
Attorney-General to pause for one moment. The
member for Malvern will cease interjecting in that
manner or he will not remain in question time.
Mr HULLS — In the consultations I had over there
I was told, for example, that if you were an MP who
decided to buy shares or have your private investment
company or superannuation fund buy shares in a bank
in anticipation of a future government decision that
might benefit that bank, or if you were an MP who
bought shares in a road consortium in anticipation of a
future government decision, the commissioner could
give you some advice, and if they believed such
conduct did not meet appropriate standards, they could
report you to the Parliament.
In developing a model for Victoria there will be some
similarities with and differences from the UK model.
For example — and consistent with the Proust
recommendations, I might say — the Victorian model
will be broader than that in the UK and include the
conduct of ministers and publicly funded staff as well.
However, there will be a number of similarities.
Honourable members interjecting.
The SPEAKER — Order! The members for Bass
and Kew!
Mr HULLS — There will be a number of
similarities. These include the ability of the
parliamentary integrity commissioner to monitor and
maintain the MPs register of interests and to investigate
complaints against MPs, in particular breaches of the
MPs code of conduct, which would of course include a
failure to declare any shares. Just as importantly, the
parliamentary integrity commissioner — —
Honourable members interjecting.
Mr HULLS — I would have thought this would be
of interest to all members of Parliament. The
parliamentary integrity commissioner will have an
advisory role to advise MPs who are uncertain about
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what they should or should not declare. For instance, if
after a private government briefing on a company’s
activities, such as CSL providing a vaccine to combat a
severe outbreak of flu, an MP then went out and bought
shares in that company, that conduct would be brought
to the attention of the parliamentary integrity
commissioner, and so it should be.
Mr K. Smith — On a point of order, Speaker, in
regard to the issue of the register of members’ interests,
I take it that what the Attorney-General is talking about
also includes ministers like the Minister for Energy and
Resources, who has not had anything in his register of
interests for the last 10 years — nothing!
Honourable members interjecting.
Mr K. Smith — He has been a minister of this state,
and he has no assets. Where is he hiding them away?
How many shares has he got? How many free holidays
has he had? He has been getting away with it in this
government for some 10 years now. It is a disgrace.
Questions interrupted.

SUSPENSION OF MEMBER
Member for Bass
The SPEAKER — Order! Under standing order
124, the member for Bass can leave the chamber for
90 minutes.
Honourable member for Bass withdrew from
chamber.

QUESTIONS WITHOUT NOTICE
Parliamentary integrity commissioner:
establishment
Questions resumed.
Mr HULLS (Attorney-General) — Speaker, these
are the types of things the parliamentary integrity
commissioner could and should investigate. And if the
conduct were questioned, the MP or MPs concerned
would not be able to avoid questions or hide
information.
I conclude on this note: the government is certainly on
track to release its exposure draft in plenty of time to
get feedback from the community, and that includes
members of Parliament, including the Leader of the
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Opposition, who seems at this time to want scrutiny for
everyone but himself.
Mr Andrews interjected.
The SPEAKER — Order! The Minister for Health
is warned.

Police: AFL memorandum of understanding
Mr RYAN (Leader of The Nationals) — My
question is to the Minister for Police and Emergency
Services. I refer to the meeting between Victoria Police
and the deputy privacy commissioner, Dr Anthony
Bendall, at 2.00 p.m. today to discuss Dr Bendall’s
concerns with the secret MOU (memorandum of
understanding) between Victoria Police and the AFL to
share police files on AFL players, coaches and officials,
specifically his comment that, ‘Our concern is the way
it is drafted and if it could lead to information being
shared that should not be shared under the law’. I ask:
does the minister stand by his claim in the Age
newspaper on Monday, in his limp defence of this
secret MOU, that, ‘Privacy laws always apply. Any
suggestion this was just handing over files willy-nilly is
completely wrong and is not possible under the law’?
Mr CAMERON (Minister for Police and
Emergency Services) — Any suggestion that police can
just go out willy-nilly and hand over files is, frankly,
wrong. But as you would know, Speaker, there are
times when arrangements are entered into with
enforcement agencies and other organisations and as a
result of that, very sensibly, there are memorandums of
understanding. That is what happens; this is a plain fact
of life. It is a little bit like in business with organisations
and the way they have memorandums of understanding
and the way complicated family businesses operate —
for example, you might end up with a memorandum of
understanding with your own brother!

Women: equal opportunity
Ms GRALEY (Narre Warren South) — My
question is to the Minister for Women’s Affairs. I refer
to the Brumby government’s commitment to make
Victoria the best place to live, work and raise a family,
and I ask: can the minister update the house on actions
the Victorian government is taking to enable women to
participate equally in all aspects of Victorian life?
Ms MORAND (Minister for Women’s Affairs) — I
thank the member for Narre Warren South for her
question and also for her commitment to women’s
equality. This government believes Victorian women
should be able to participate equally in all aspects of
Victorian life, and indeed all aspects of Australian life.
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In the last 10 years we have introduced a range of
measures in the pursuit of that goal.
When we came to government the number of women
on government boards and statutory authorities, for
example, was sitting at 31 per cent. We set a new target
of 40 per cent, and within a few short years we
achieved that target. We have continued to achieve that
target, and we have exceeded it. In addition, over that
same time period we have doubled the number of
women who are chairs of government boards and
statutory authorities.
The Victorian diversity register enables us to identify
women with a diverse range of skills and experience
who could serve on our boards. Currently we have
2300 women with a very diverse range of skills and
experience. We have recently upgraded that register so
that the private sector and non-government sector can
access that pool of women who have board skills and
experience and are ready to serve on boards outside
government.
This is important because the last census of the Equal
Opportunity for Women in the Workplace Agency
showed in 2006 that the number of women on the
boards of Australia’s top 200 companies was sitting at
only 8 per cent. I am pleased to see that the Australian
Institute of Company Directors recently showed that the
number of women appointed this year is 27 per cent of
all appointments so far. That is a vast improvement on
last year, when it was only 5 per cent.
At this point I would like to acknowledge that Australia
has its first female Prime Minister. I think this is a very
important democratic milestone, one which we are very
proud of and which is an inspiration to most women.
Victorian women, and in fact women across Australia,
have fought hard for equality, fairness, the right of
self-determination and the right to make their own
choices. I think women would be rightly concerned if
they thought that some of those rights could be taken
away from them and that this country could be moving
backwards.
Women want and deserve opportunities for work and
study. Also very important for women in Victoria and
across Australia is the opportunity for a quality
education for their children. I have yet to meet a woman
anywhere who has an aspiration to send their child to a
boarding school in Nauru. This is a very strange
analogy that the federal Leader of the Opposition has
drawn.
Victoria has very strong laws to prevent discrimination.
Our Equal Opportunity Act prevents employers
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discriminating on the basis of gender and on the basis
of marital status. In fact a person may not request
information on marital status when requesting
information on an application form, yet there are some
organisations that flout this law and request information
on marital status — and in fact the name of the spouse.
I am referring to the Australian Liberal Party’s
preselection application form.
The SPEAKER — Order! The minister will not go
down that track.
Honourable members interjecting.
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guidelines, and the consequences of this ruling, which
threatens the very future of all coastal communities
across Victoria, I ask: when will the government ensure
that investment and development can continue in these
coastal communities?
Mr BRUMBY (Premier) — I thank the member for
Gippsland East for his question. His question relates,
obviously, to the way in which we accept that climate
change is real and the way that we tackle it as a
state — —
Mr Ryan interjected.

The SPEAKER — Order! The minister, without
further debate.

The SPEAKER — Order! The Leader of The
Nationals!

Ms MORAND — Another important initiative of
the government is the Victorian Honour Roll of
Women, which was established in 2001. So far we have
inducted around 450 women onto the roll. It recognises
them in a broad range of fields: science, medicine,
indigenous affairs and justice.

Mr BRUMBY — I thank the member for Gippsland
East for his question. His question goes to the issue of
climate change, which we certainly believe is real and
needs to be responded to. His question also goes to the
issue of local development, particularly in Lakes
Entrance and more generally around coastal areas. I
thank him for the opportunity to make some comments
about recent decisions which have highlighted the
complexity of these issues.

There are still people who have a different view of the
role of women in our society. A very prominent
Australian said recently:
What the housewives of Australia need to understand as they
do the ironing …

That person was Tony Abbott, the federal Leader of the
Opposition. This reinforces a gender stereotype that is
from the Dark Ages.
Honourable members interjecting.
The SPEAKER — Order! I ask the minister not to
debate the question and remind her that she has been
speaking for some time and needs to conclude her
answer.
Ms MORAND — I will do that, Speaker. We have
a very strong record of supporting women and
women’s opportunities. We have demonstrated this
through legislation, practical support and promoting
women’s leadership opportunities. We want to continue
to move forward in that direction and not go
backwards.

Planning: coastal developments
Mr INGRAM (Gippsland East) — My question
without notice is to the Premier. In response to the
recent Victorian Civil and Administrative Tribunal
ruling blocking a residential development at Lakes
Entrance due to the government’s implementation of
the 0.8-metre sea level rise without adequate planning

In East Gippsland the Victorian government is certainly
working to protect the wonderful quality of life that we
have in that area and at the same time address as best
we can the issues of climate change into the future. We
are doing that, working in partnership with the East
Gippsland Shire Council through the Gippsland Lakes
inundation management project. We have recently
provided funding of $200 000 for the Coastal
Settlements of the Future program, which was
announced as part of the regional blueprint that the
Minister for Regional and Rural Development and I
released recently.
I can also inform the honourable member, who wrote to
me last week about these matters, that the government
will provide a further investment of $550 000 towards
the Gippsland Lakes inundation management project to
provide even greater support and resources for its vital
work. That work, as the honourable member would be
aware, will include: detailed mapping and modelling to
gain a better understanding of inundation impacts
across the Gippsland Lakes coastal system, preparing
updated emergency management strategies and
response plans, preparing longer term planning controls
based on agreed adaptation options, and also preparing
and implementing a program of community
consultation and engagement to inform the community
of future risks and to engage in determining potential
solutions.
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What I can say to the honourable member is that while
those longer term plans are being prepared I have asked
the Minister for Planning to draft appropriate interim
planning measures in consultation with local
government and the local flood plain management
authority prior to their being adopted. Those measures
will be presented at the next meeting of the Gippsland
Lakes inundation management project steering
committee for its consideration. So that the interim
planning measures can be drafted and presented
promptly, they will initially focus on the commercial
district of Lakes Entrance, which is obviously a
low-lying area that is susceptible to flooding.
I expect that the planning controls that I have just
referred to will give certainty and clarity to developers,
business and the community right now while the
important longer term planning issues are considered.
As I have said, this announcement provides certainty
and, I think, the clarity that the member for Gippsland
East is seeking while at the same time the longer term
work of making sure that we successfully address
across our state issues of climate change will continue
but at the same time enable a certain investment
environment to continue.

Schools: federal funding
Mr HERBERT (Eltham) — My question is to the
Minister for Education. I refer to the Brumby
government’s commitment to make Victoria the best
place to live, work and raise a family, and I ask: could
the minister explain to the house how the Brumby
Labor government is working with the commonwealth
government to provide a first-class education system,
and is she aware of any challenges to that?
Ms PIKE (Minister for Education) — I thank the
member for Eltham for his question. The government
has many times reiterated the fact that education is our
no. 1 priority, because we know that that investment
will secure the future productivity of our great state of
Victoria and help people to go on and live meaningful
and productive lives. We share that commitment with
Prime Minister Gillard. Together we are committed to
ensuring that every child, no matter where they come
from and what their background is, receives the highest
quality education possible. We share the view that
demography should not be destiny, that we need to
invest in every child so that they have a great chance.
Together with the federal government we have
embarked on a number of very ambitious reforms in
education through the national partnerships. Together
we have been working on rebuilding much of the
education infrastructure around the state through the
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Victorian schools plan and the Building the Education
Revolution (BER) project.
In July a former chief economist to the World Bank and
a Nobel laureate, Mr Joseph Stiglitz, was interviewed
on the 7.30 Report. He was asked about the quality of
Australia’s economic stimulus package, and he said
these words:
I did actually study quite a bit the Australian package, and my
impression was that it was the best — one of the best
designed of all the advanced industrial countries.

He went on to say:
And what your government did was exactly right. So,
Australia had the shortest and shallowest of the downturns of
the advanced industrial countries … Your preventive action,
you might say pre-emptive action, prevented the downturn …

Victorian schools right around this state have been the
beneficiary of that very important action, that economic
stimulus package. The BER that came out of those has
meant that in years to come right around this state we
will look back on this time as a time of great
transformation.
Other commentators agree with this view. One said:
If the federal government believes it has $16 billion to spend
on education, I think it’s a good program, and I’m all for it. I
do not knock it back at all.

That was the Mr Peter Hall, MLC, a member for
Eastern Victoria Region.
Among the great outcomes of this package has been not
only the new facilities for schools but the stimulus to
our building sector. I was interested to read on 28 July
in the Portland Observer and Guardian that Mr Wayne
England, a director of England Building Co. Pty Ltd,
which currently has the contract to upgrade eight
schools in the region, said that his workers were not the
only ones who were benefiting and that:
As a principal contractor we employ other experts like
plumbers and electricians as well … We always use local
contractors.

The building of the state-of-the-art facilities has been a
huge stimulus to our economy here in Victoria and has
meant a huge number of additional jobs in that sector.
I was asked about partnership programs. The digital
education revolution has also been a marvellous
partnership between the commonwealth and our state.
We have already rolled out an additional
32 000 computers under that program. Bendigo Senior
Secondary College received 774, and many other
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schools have received many more computers as a result
of this fantastic program.

hospitals network agreement, and are there any
challenges to these investments?

I was asked about threats. All members would
understand that if anyone were to wind back these
programs, if anyone were to withdraw funding from
those programs or if anyone were to try to negate these
programs, of course it would be our kids in our schools
and our local communities who would miss out. We
know that those who belong to the Liberal-Nationals
coalition believe that climate change is not real. We
know they think that is rubbish.

Mr ANDREWS (Minister for Health) — I thank the
honourable member for Williamstown for his question.
Just last Friday I was pleased to be with the member in
his local community to open a new dialysis centre, a
great new facility at the Williamstown Hospital and one
that tells the story of health service provision in our
great state. That facility, with a capacity for 36 extra
patients per week, is the product of a very generous
bequest from the Wilson family, a family of some note
in the Williamstown community; important
contributions from a number of large companies in the
district, Dow Chemical (Australia) Ltd being one of
them; an important contribution from the Williamstown
Hospital Opportunity Shop of more than $100 000; and
a contribution by our government of the order of
$400 000.

Honourable members interjecting.
Ms PIKE — Now they would take our kids back to
chalk and blackboards.
Honourable members interjecting.
The SPEAKER — Order! I ask the minister to stop
debating the question.
Ms PIKE — We have a very progressive education
agenda, and our partnership with the Gillard
government has enabled this to be undertaken. The
beneficiaries are thousands of schoolchildren right
around this state. I am very proud of that partnership. I
think that the best thing for the state of education in
Victoria is for that partnership to continue.

Rail: Melbourne–Albury standard gauge line
Mr MULDER (Polwarth) — My question is to the
Premier. I refer to the 30 May 2008 announcement of
Victoria’s contribution of $171.3 million for the
Seymour–Albury section of the main Melbourne–Sydney
rail line, and I ask: given that the upgraded standard gauge
line is sinking in the mud, causing the indefinite
cancellation of the XPT passenger train between
Melbourne and Albury, can the Premier guarantee that the
western track converted from broad to standard gauge
does not have similar problems?
Mr BRUMBY (Premier) — I thank the honourable
member for his question. I do not think I can reasonably
be expected to have that amount of detail. I will take
that question on notice.

Hospitals: western suburbs
Mr NOONAN (Williamstown) — My question is
for the Minister for Health. I refer to the Brumby
government’s commitment to make Victoria the best
place to live, work and raise a family, and I ask: can the
minister update the house on investments in Victoria’s
health system as a result of the national health and

In many respects that tells the story of our health
system: a strong partnership between those who work
in our health system, those who govern our health
system through local boards and the communities and
businesses they are part of and serve. That new dialysis
centre was only possible because of that partnership —
a real partnership delivering real outcomes for patients
in Williamstown and the broader west.
That tells the story of health in Victoria, but as we have
always said: how much better could things be if that
partnership extended northward to the federal
government in Canberra? It is great to be able to say to
every member of this house and every Victorian that in
the last two and a half years our great state has enjoyed
a strong partnership with a government in Canberra that
was prepared not to rip money out of our health system
but to put money in to treat more patients and provide
better care.
As important as it was for us to open the Wilson renal
dialysis unit at Williamstown Hospital, another
important event occurred at the same time, and that was
the great pleasure I had in announcing, with my federal
colleague Nicola Roxon, the federal Minister for Health
and Ageing, $36 million in additional funding for
important capital works to grow and boost health
service provision in Melbourne’s west. There is a very
substantial allocation to the Werribee Mercy Hospital
for additional subacute beds and a community
rehabilitation centre; an important investment in a
fourth operating theatre at the Williamstown Hospital;
and important investments around extra subacute beds
and short-stay unit beds at the Footscray hospital and at
Sunshine Hospital — all real money to treat real
patients and to take the sorts of steps we as a
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community need to in partnership to make sure we are
supporting those who are often some of the most
vulnerable people in Victoria.
That $36 million, and many more dollars, is at the heart
of and essential to the more than $900 million secured
through the Council of Australian Governments
agreement back in April — money to open
330 additional subacute beds, money to treat
34 000 more elective surgery patients faster than they
would otherwise be treated and money in order to see
150 000 Victorians get their care in emergency
departments faster than they otherwise would have. All
this money was secured in that COAG agreement and is
being rolled out to benefit patients right across the state
right now. This is real money to treat real patients.
Sadly, this real money is on an all-too-real hit list,
because rather than supporting patients, rather than
putting more money back into our doctors and nurses to
support the communities they look after, there is one
group in our community that will take all that away,
that will cut that $900 million and the extra beds it will
open, that will cut that $900 million and the extra
elective surgery it will support, that will cut that
$900 million and the improvement in emergency
department performance — —
Honourable members interjecting.
Mr ANDREWS — The question is who? It is the
people who this mob will be handing out for on
21 August!
Honourable members interjecting.
The SPEAKER — Order! The Minister for Health
has concluded his answer. The time set down for
questions has expired.

CLIMATE CHANGE BILL
Second reading
Debate resumed.
Dr NAPTHINE (South-West Coast) — I rise to
speak on the Climate Change Bill, and I congratulate
the member for Doncaster on her excellent and
comprehensive contribution. I want to concentrate on
several aspects of the bill. Firstly, I want to talk about
today’s announcement of the long-awaited
420-megawatt Macarthur wind farm, which is
welcomed by me, the Victorian Liberal-Nationals
coalition and the Liberal candidate for the federal seat
of Wannon, Dan Tehan, who has also fought hard to
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get this wind farm up. Dan Tehan, Senator Minchin and
I visited the site of the wind farm at Macarthur and took
up the fight with the federal Labor government to get
changes to the renewable energy scheme, which was
holding up this wind farm. The Labor Party finally
admitted it had got the renewable energy scheme
wrong. It made legislative changes, and now this
project can go ahead.
What we need now is a solid commitment from AGL
and from the state and federal Labor governments that
all of the 174 towers for this wind farm will be
constructed in Victoria using Australian steel to
maximise local jobs for this important project.
We raise those concerns because the Portland Observer
of 15 July this year refers to Acciona Energy choosing
to buy 31 towers for a new wind farm at Port Kembla
from a Korean firm. It was going to import the wind
towers and steel from Korea, which would put
Australians in the wind energy industry out of jobs. We
know that in December 2007, under the neglect of the
state Labor government and the then federal Rudd
Labor government, the Vestas factory in Portland
closed. This was the factory that Labor promised would
deliver jobs in the wind energy industry in Victoria.
There were 130 jobs which involved manufacturing
wind blades at the Vestas factory. That factory closed.
Those 130 Victorians lost their jobs because of the
neglect of the state Labor government and the Rudd
Labor government. We now import wind blades for our
wind energy industry.
We strongly support the Macarthur wind farm, but we
want the state and federal Labor governments to
guarantee that the towers will be constructed locally by
firms like Keppel Prince to provide local jobs for local
people and to guarantee they will use Australian steel,
because rumours are rife that they will be importing
steel from China and could even import the towers
from China and Korea.
I will further highlight Labor’s hypocrisy regarding
climate change. Labor promised in its 2006 election
policy to legislate to reduce greenhouse gas emissions
by 60 per cent by 2050 from the levels in 2000. This
has not been delivered. In its 2002 election policy
Labor promised to reduce greenhouse gas emissions by
up to 8.3 million tonnes per year by 2010. This promise
was broken. Greenhouse gas emissions grew by 1.2 per
cent between 2002 and 2008. In the last year for which
the government has been game to publish figures in this
state, greenhouse gas emissions have grown by 3 per
cent since the election of the Labor government in
Victoria. Rather than greenhouse gases being driven
down, they are increasing under a Labor government.
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In its 2002 policy Labor promised to set a target to
increase the share of Victoria’s electricity expected
from renewable sources from 4 per cent to 10 per cent
by 2010. That has not been delivered. In its 2006 policy
it promised it would mandate for there to be 10 per cent
of renewable energy by 2016; this has not happened.
Renewable energy still accounts for only 5 per cent of
Victoria’s energy generation, according to 2009 figures,
which is exactly the same percentage of renewable
energy as in the year 2000. Labor Party members are
hypocrites when it comes to climate change. They are
big on rhetoric and slow on delivery.

I also refer to an example in my electorate, Portland
Aluminium, to highlight the need for a broad world
approach to climate change. Portland Aluminium is
Victoria’s largest single exporter and our largest user of
electricity. By world standards it is an extremely
efficient producer of aluminium. It is a world leader in
the efficient use of electricity to produce aluminium. It
is also a world leader in many environmental issues; it
has a smelter in the park program and it has zero waste
going to landfill, which is a hallmark among industries
and across the world. However, its source of electricity
is brown coal generators in the Latrobe Valley.

An article in the Warrnambool Standard of 10 August
2010 reports:

There is little to be achieved by forcing Portland
Aluminium to close down by imposing carbon taxes
and increasing carbon prices which would cost
600 direct jobs in the Portland area and put at risk
thousands of associated jobs that service that industry.
There is little point putting those jobs at risk, damaging
the economy of Victoria, including south-west Victoria,
and damaging the economy of Australia due to carbon
policies that will only see Australia importing
aluminium from other countries which generate three to
four times more greenhouse gases per tonne of
aluminium produced than Portland Aluminium. This
example highlights the need for a total world approach
to these issues. It is inappropriate for Victoria and
Australia to act in isolation from the world; if we do, it
will end up costing jobs in our state and our country
and will not achieve anything in terms of the reduction
of world greenhouse gases. We need a world approach.
I urge countries across the world to develop a world
approach.

Victoria was the only state to increase greenhouse gas
emissions from its power industry …

The Gillard federal Labor government members are
absolute hypocrites when it comes to climate change.
An article in the Age of 27 July headed ‘Solar plan
raided to pay for guzzlers’ says:
Australia’s renewable energy industry was reeling … after
discovering a $520 million budget cut to low-emissions
technology in the fine print of Julia Gillard’s
‘cash-for-clunkers’ announcement.

It fundamentally says that Prime Minister Julia Gillard
is proposing to fund her ill-informed and irresponsible
cash-for-clunkers policy by cutting $200 million from
flagship solar power incentives, $150 million from
renewable energy — which provides rebates to
householders for solar systems — and $150 million
from carbon capture and storage research. The Labor
government is funding an irresponsible
cash-for-clunkers policy that will not work. Cutting
important renewable energy is an expensive way to
reduce carbon.
Tim Colebatch in the Age of 27 July said:
Instead, the latest in our dumbing down of policy is Julia
Gillard’s plan to take $394 million out of programs to develop
solar energy or carbon capture and storage so she can give
$2000 each to people trading in pre-1995 cars for more
fuel-efficient —

cars. Further he said:
Which is more dopey: this scheme or the citizens assembly
Gillard proposes to debate … about climate change? Mmm,
hard call.

That is because they are both dopey climate change
policies. They are typical of Labor — all talk and no
action when it comes to climate change.

At the same time I think in Victoria and Australia we
need to do everything we can to reduce our electricity
consumption. In that regard the energy-efficient light
globes program was a very good program introduced
by a former federal Minister for Environment and
Water Resources, Malcolm Turnbull, and promoted by
this government. I give the government credit for it. But
what the government is not doing is providing a system
of recycling spent compact fluorescents. The nearest
recycling facilities for spent compact fluorescents in
western Victoria are at Ballarat and Geelong. The
government is saying to people, ‘Take your spent
compact fluorescents to Ballarat and Geelong, because
you cannot recycle them locally’. That is absolutely
disgraceful. Luckily I provide a service to take those
spent light globes to Ballarat and Geelong.
This government is hypocritical when it comes to
climate change.
The ACTING SPEAKER (Mr Howard) —
Order! The member’s time has expired.
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Mr HERBERT (Eltham) — It is a great pleasure to
speak on the Climate Change Bill 2010 and make some
positive comments. It is a great pleasure to speak on a
day when the Premier has just announced the biggest
wind farm development in Australia — a $1 billion
investment in renewable energy with a total capacity of
420 megawatts. It will power 220 000 homes and
reduce emissions by 1.7 million tonnes.
Before I comment further on this bill I want to say that
the issue of government policy and renewable energy
and the link between them is central to the issue of
climate change. I was absolutely astounded by the
contribution of the member for South-West Coast when
he was talking about wind turbine manufacturers in his
electorate. How he bleats! He adopted a different
position only a short while ago. I want to put this on the
record because it comes to the central point about truth
and integrity and his position on climate change —
what is fair dinkum and what is not.
I will quote from an article about prospective job losses
in the wind energy industry written by Paul Austin
which appeared in the Age of 9 November 2006. It
states:
General manager Stephen Garner … of … Keppel Prince —

a manufacturer of wind towers for wind farms —
…
… said last night that two weeks ago he had pleaded with
Liberal frontbencher and former leader Denis Napthine,
whose electorate is based in Portland, to persuade the
opposition to embrace Labor’s renewable energy scheme.
When Dr Napthine said he stood by the Liberal policy to
abolish the scheme, which requires energy retailers to source
10 per cent of their power from renewable energy by 2016,
Mr Garner told him he felt compelled to speak out before the
election.

A debate on climate change has been going on in this
country and around the world for a decade. Two years
ago the opposition said, ‘We do not believe in it. We do
not believe in policies to promote renewable energy’.
Two years on we are not sure what opposition members
are saying. On the one hand they say, ‘We do not like
this bill. We need more consultation’, and we have
heard many speakers from the opposition speak to that
today — backsliding, mealy-mouthed comments. On
the other hand they want to look at the manufacturing
benefits.
The fact is — and it is a very simple point — they
either believe in climate change and in solid policies to
make sure we reduce our emissions or they do not. I say
to those opposite, even if they are climate change
sceptics, and many of them are, even if they do not
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believe in the overwhelming scientific evidence that
supports emission controls, even if they will not listen
to the raft of international scientists who argue that
there is climate change in this country and even if they
want to stick their heads in the sand and not believe the
obvious, surely as law-makers they should have a
commitment to reducing the massive build-ups of
carbon in our atmosphere. Even if they do not believe it
leads to climate change, they should still support it
because it is a good thing.
Let us have a look at the bill that we have here. This is a
substantial bill. It follows a trend in many countries in
the world, such as those in the European Union with its
emission trading scheme, and it sets real targets. It is
landmark legislation in Australia to try to do something
about controlling our emissions. Central to this policy,
central to this bill, is a target of reducing Victoria’s
greenhouse gas emissions by 20 per cent compared to
2000 levels by 2020. It is a straightforward target, a
substantial target and quite a challenge for this state and
this country, because a 20 per cent reduction in the level
of emissions by 2020 is equivalent to a 40 per cent
reduction in per capita terms and a 26 per cent
reduction in the level of emissions that would have
been created if it was business as usual.
As I have said, the truth is that this bill clearly defines
the difference between the Labor Party and the Liberal
Party on this issue. Whilst we have mealy-mouthed
words and toing and froing from the opposition, what
we have here is a state Labor government that is
prepared to bring in legislation, as the commonwealth
government was. However, most members of the
Liberal Party objected to that commonwealth
legislation and they voted it down. In the Senate they
joined with the five Greens and voted down what
should have been landmark emission control legislation
in this country. I can tell the house that when it comes
to people in the Eltham electorate, they understand this.
All those people planting trees, organising transition
towns and doing their bit for the environment
understand the importance of having a target and
having legislation to back up that target.
An honourable member interjected.
Mr HERBERT — You would not. A federal
coalition knocked it off in the Senate. I say to you, there
is a central point here that is incredibly important. If the
opposition — the Liberal Party and The Nationals —
hold the balance of power in the Senate and continue to
frustrate climate change legislation in this country, then
there is only one choice for those of us who believe we
need to reduce emissions, and that is state by state
legislation, industry by industry action, community by
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community action and individual by individual effort. If
that is what it takes, then that is what we will do. We
would all prefer a national system, but in the face of
that being knocked off in the Senate this is a fantastic
piece of legislation. It shows that Victoria is prepared to
lead the country when it comes to climate change
legislation. I highly commend the legislation to the
house.
Mr THOMPSON (Sandringham) — The residents
of Sandringham care about the local environment in
Sandringham, Victorians care about the Victorian
environment and Australians care about the Australian
environment. Nevertheless, it is interesting to contrast
the so-called challenge of the hour where we as a
community were going to confront the greatest moral
challenge of our time and how that has been watered
down and workshopped through to a citizens assembly.
Where is the backbone and fortitude in Canberra in its
responding to the need of the hour and the issues that
we confront today?
Acting Speaker, you are a man of science. I note that
scientific method establishes matters through reason
and process. I recall that the mantra and rhetoric of the
Labor Party going back to the Scoresby freeway that it
would be toll free was a core, key, fundamental election
promise and that afterwards a toll was introduced. But
in terms of the mantra and rhetoric of the Labor Party
there is one very good example: the black balloons
campaign of a number of years ago which was going to
save 40 000 tonnes of carbon emissions a year through
a light globe policy and energy efficiency programs
within the public service — 40 000 tonnes a year.
We need to put that in the context of not only the
1 million tonnes of carbon emissions saved, which was
referred to by the Premier today, but of the Victorian
bushfires, excluding Black Saturday. The 2003 and
2007 Victorian bushfires contributed 100 million
tonnes of carbon to the atmosphere of the globe,
according to the research of Professor Mark Adams.
The government was going to save 40 000 tonnes a
year and bushfires in Victoria at that time expended
100 million tonnes. The mathematics of that is that the
next 2500 years of black-balloon-illustrated savings
was expended during those bushfires. That illustrates
the challenges we have to deal with as a community in
terms of carbon emissions into the atmosphere and how
we as a community wisely respond to those measures.
A decade or so ago I was at the Environmental Change
Institute at Oxford University, where we were
analysing a number of environmental energy-efficient
energy production processes. At that time the
development of photovoltaic technology was not strong
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enough to have solar energy as a viable and reliable
baseload power energy supply method, wind power
was developing, wave motion energy was developing
and there were geothermal possibilities.
Victoria has been established on a manufacturing base,
and the Latrobe Valley has supported industry in this
state. We currently export 100 000 cars a year to the
Middle East; 100 000 cars a year go through the Toyota
plant. It is a $2 billion industry. In the context of global
pressures there are some price sensitivities to on-costs
and that productive effort could be shifted offshore
within a short space of time, so it is important that we
seek to exercise thrift in the costs of production and
energy supply and try to use the most efficient methods.
Another point for the record is that China is proposing
to introduce some 30 coal-fired power stations over the
next decade, each of which will have the capacity of the
total Australian coal-fired energy production. This is
the dilemma that the former Prime Minister, Mr Rudd,
faced when he went to Copenhagen to try to work
towards an agreement on carbon emissions on a global
scale but without a plan B if China, the United States
and India did not come on board. On this side of the
house we support energy efficiency and alternative
technologies to generate power for the important
sectors of Victorian industry. However, we need to be
careful in how we move forward, and we need to do
that wisely and purposefully so that in Victoria we do
not act unilaterally and export jobs overseas but not
make one scintilla of difference to the global carbon
footprint.
I would like to make a couple of points about acting
locally. In the 1990s Victoria had a very efficient
methodology of working wisely with local groups in
land care by subsidising working-with-friends groups to
do tree planting. When the Labor Party came to office it
cut those grants off, so it did not get the important
catalyst of seed funding for a volunteer base providing
a good, strong net impact on the environment. I have
seen many trees planted in my electorate and then die
because outside groups have come in and planted the
trees but have not nurtured or watered them. However,
the local Landcare groups, of which there are many in
my electorate, have done outstanding work in their tree
planting activities to improve the amenity of the local
environment.
I received a letter just a few days ago from the Bayside
City Council promoting an energy-efficient lighting
scheme. It states:
Local government is primarily responsible for the operation,
maintenance and replacement costs of streetlights … The
operation of streetlights significantly contributes to
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greenhouse gas emissions. It is estimated that a saving of
1.5 million tonnes of equivalent carbon dioxide emissions
could be achieved through the upgrade of streetlights to
energy-efficient technology in Victoria alone. Bayside’s
6000 streetlights are among Victoria’s estimated
330 000 outdated local road streetlights.

The letter goes on to say that it would cost some
$2 million to replace the 6000 streetlights, which the
City of Bayside says it is not in a position to do. It is
seeking support at the local, state and federal levels.
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had the highest uptake of any municipality in Australia
of solar panel rebate applications, yet the Labor Party
removed the rebate. In addition we have the examples
of green jobs and the insulation bats that cost four lives
through a program that was not adequately supervised
or developed.
Debate adjourned on motion of Ms GREEN (Yan
Yean).
Debate adjourned until later this day.

I would like to draw a contrast in relation to that
$2 million. There is a set of traffic lights that operates at
the corner of the Nepean Highway and Bay Road in my
electorate. Over the last three years the operation of
those lights has extracted some $4.5 million out of the
Bayside and Kingston communities through fine
revenue. That money could have subsidised street
lighting efficiency in my local electorate. We need to be
highly efficient and proficient in our use of resources in
this field.
The next issue I wish to tackle is the hypocrisy of the
Labor Party in terms of its objectives regarding
greenhouse gas emission targets. Over a period of time
it has stated that it would reduce carbon emissions, but
it has had a record of failing to meet its existing climate
change targets. In 2006 the government promised to
legislate a target to reduce greenhouse emissions by
60 per cent by 2050 from 2000 levels, yet its
documentation is not geared towards achieving that
target. Why is a target such as that not included in this
bill?
For the record I would like to summarise a number of
key points. Firstly, there is not enough objective debate
in this chamber regarding scientific method — there is
mantra but not objective debate. As a community we
need to understand what the barbecuing of the flora and
fauna of this state in the 2003, 2007, 2008 and 2009
bushfires did in terms of the global environment and the
quantum of carbon produced. It would be nice to see
members opposite acknowledge that their
40 000 tonnes of carbon savings for the next 2500 years
were expended in those fires and to note that we do
have a wider issue to discuss and consider.
The member for South-West Coast made worthy points
in his contribution regarding the importance of wind
power. There is support for wind power in his
electorate and for Australian manufacturing in the
energy debate. We do have the capacity to increase the
power supply from 5 per cent of renewables at the
present time to a greater proportion so that we can meet
baseload capability. It was the Labor government that
removed the solar panel rebate. The City of Bayside

TOURIST AND HERITAGE RAILWAYS
BILL
Introduction and first reading
Received from Council.
Read first time on motion of Mr PALLAS (Minister
for Roads and Ports).

PRIVATE SECURITY AMENDMENT BILL
Second reading
Debate resumed from 29 July; motion of
Mr CAMERON (Minister for Police and
Emergency Services).
Mr RYAN (Leader of The Nationals) — The
Private Security Amendment Bill has its genesis in a
decision of the Council of Australian Governments at
its meeting on 3 July 2008. In a communiqué that was
issued subsequent to that meeting there appears the
following statement:
COAG agreed to adopt a nationally consistent approach to the
regulation of the private security industry, focusing initially
on the guarding sector of the industry, to improve the probity,
competence and skills of security personnel and the mobility
of security industry licences across jurisdictions. COAG
asked the MCPEM —

the Ministerial Council for Police and Emergency
Management —
in consultation with the security industry regulators forum, to
undertake further work on minimum regulatory standards for
the technical sector of the industry by mid-2009, as well as
proposals for a possible national system for security industry
licensing by mid-2010.

An associated summary document dealing with those
aspects of the communiqué relating to this issue is
headed ‘Regulation of the private security industry —
manpower (guarding) sector’. It sets out the broad
import of what COAG intended by the commentary to
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which I have just referred. That is set out in a
three-page document which I also have before me.
Under that main heading it has a series of subheadings
beginning with ‘Licensable activities’, then ‘Probity’,
‘Competency and skills’, ‘ Mobility’ and
‘Implementation’. So it is that we have this legislation
before us today. It has taken a little longer than was
intended by COAG and all other participants, but
nevertheless it is here and it is the subject of this debate.
I should say that the security industry is a substantial
business sector within the state of Victoria. There are in
the order of 25 000 licensed individuals working within
about 650 licensed businesses involved in the provision
of both personal and public security services. They
work across a wide range of areas — as crowd
controllers, security guards, investigators and
bodyguards — within what is termed loosely as the
manpower sector of industry. In a contemporary sense I
do not know whether that is the appropriate term to use,
but I see that is the term that appears in the
second-reading speech, so I am sure the minister sought
advice and got it right. That is what it is termed, so I
will reflect that in this commentary.
These individuals perform a wide variety of roles, as
the second-reading speech outlines, and carry out an
extraordinary range of activities in many places. These
places are many and varied, but they include sporting
events, musical events and cultural events, shopping
malls, pubs and nightclubs and other entertainment
venues. I am sure all of us, in moving around our
respective communities, are very familiar with the
presence of security personnel. To give credit where
credit is due, they do a terrific job on behalf of the
people by whom they are employed first and foremost
and then in turn on behalf of Victorian communities.
All this occurs under the ambit of the Private Security
Act, which plays the important role of establishing the
framework whereby security businesses are able to
operate and regulating all who participate. In effect it
ensures that the people involved in the industry are, for
want of another expression, fit for purpose, as is the
term often used.
So it is that this legislation comes before the house.
Again, through the work of COAG, the intention is to
try to achieve a position where across all jurisdictions
of Australia there is a mutual acceptance of the relevant
standards, training methods, issues of probity and the
like so that people can move across borders and work
within one state or territory or another on the basis of a
program that has that mutuality about it and avoids the
all too often frustrating event of cross-border
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anomalies. That is the general setting that sets out the
provisions of this legislation.
The second-reading speech is prefaced by a statement
of compatibility under the Charter of Human Rights
and Responsibilities. Interestingly in this case the
second-reading speech consists of one page, whereas
the statement of compatibility is nine pages long.
Reading through that document I could not help but
wonder at the gyrations the minister had to carry out in
order to be able to say he was not breaching the Charter
of Human Rights and Responsibilities in bringing the
bill before the house. It certainly bears a read.
The Scrutiny of Acts and Regulations Committee
(SARC) — that laudable committee I once had the
honour to chair — has also provided an informative
report. I recommend Alert Digest No. 11 of 2010 for
the consideration of members. So it is that that I turn to
for the purposes of the general consideration of the bill
itself.
The provisions of the bill are set out in that generalist
sense in the SARC report under six general headings.
Firstly, the bill is intended to extend the application of
the act as we now have it into a new licensable activity
for providing private security training and to apply
appropriate and relevant offences to this activity.
Secondly, the bill provides that a person must not
undertake or hold out an entitlement to undertake a
business or activity under the act if they do not hold the
appropriate licence pursuant to the provisions of the
legislation. The intent of those provisions is obvious:
we need to make certain that licensing is carried out in
the appropriate way and to the appropriate standards by
those who are training those who are in turn engaged in
the industry.
Thirdly, the bill prescribes a number of additional
offences, such as offences that involve assault,
dishonesty, firearms, robbery, drugs and terrorism, and
thresholds that would result in mandatory
disqualification. A person convicted of such an offence
will be categorised as being a ‘prohibited person’ for
the purposes of being precluded from being able to be
licensed under the terms of the legislation.
Fourthly, the bill will make fingerprinting mandatory
for licence applicants. It allows for the retention and use
of those fingerprints for ongoing probity checks and
limited law enforcement purposes. The principle
underpinning this is that it is good public policy to be
able to have those who are involved in the industry
providing their fingerprints, not only for the purposes of
making the applications in which they might be
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involved — whether as an active participant in the
industry or as a licensed trainer — but also for the other
policy position underpinning this: that persons who are
so licensed should make their fingerprints available for
consideration during the time they hold a licence,
should it be that there were the need for the databanks
to be examined to consider whether anybody licensed
under this legislation is guilty of committing an
offence.
Fifthly, there is a provision which allows the Chief
Commissioner of Police to cancel a licence if the holder
of a licence, or any officer of a body corporate which is
a holder or any close associate of the holder, as defined
in the legislation, is convicted of certain specified
offences. There is also provision for an appeal against
such a decision, and that appeal would be taken before
the Victorian Civil and Administrative Tribunal.
Sixthly and finally, the bill creates a procedure for the
decision on licensing applications to be made by the
chief commissioner or reviewed by VCAT on the basis
of intelligence information which for the purposes of
the bill is termed ‘protected information’ that is
disclosed to the applicant. Of all the elements of the
legislation before us this is probably the most
contentious area: the question of being able to deal with
persons who are going to be subject to this process
where we have the involvement of what is termed
‘protected information’.
I will turn to that particular issue. Clause 4 of the bill
defines ‘protected information’ as:
… any intelligence information, document or thing the
production or inspection of which —
(a) is likely to —
(i)

reveal the identity of the member of the police
force who provided information …

(ii) reveal the identity of a person who has provided a
member of the police force with information …
(iii) reveal the identity of a person whose name appears
in any evidence …
(iv) reveal the identity of a person who is or has been
the subject of an investigation by a member of the
police force …

In addition to those categories, prohibited information
is that which:
(b) places at risk an ongoing investigation by a member of
the police force; or
(c) risks the disclosure of any investigative method used by
members of the police force; or —
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finally —
(d) is otherwise not in the public interest ...

That is a broad catch-all. The application of this
particular provision might be seen on some
interpretations to be harsh, because if protected
information is to be used as a basis for the chief
commissioner to be able to intervene to ensure that a
licence is not available or is cancelled, that will open up
the issue of how that information can be used for the
purposes which the chief commissioner seeks to
achieve, while on the other hand it will not result in this
protected information, in whatever form it might take,
being released to the public by way of general
information.
For obvious reasons police often undertake initiatives
which need to be kept secret, so it is important therefore
from a public policy perspective that the identity of
police officers, the particular activity in which they are
engaged, the personnel with whom they may associate,
the people who might be feeding them information and
the nature of the inquiries in which they are involved
are protected from public scrutiny, because otherwise,
obviously, the whole fabric of those sorts of
investigations would collapse, and indeed in the worst
of incidences that might well represent a physical threat
to those who are involved in the pursuits contemplated
by this definition of ‘protected information’.
The problem comes about therefore as to how you get a
proper meeting of the ways between, on the one hand,
the need from a public policy point of view to ensure
that information remains protected and, on the other
hand, the need to do justice to the entitlements of a
person who is seeking to use the provisions of this
legislation to achieve a licensing position for himself or
herself. How you strike a proper balance has proved to
be a challenge. There is a process set out in the terms of
the legislation, particularly in clause 23, which deals
with these issues. The process gives rise to considerable
comment on the part of SARC with regard to how all of
this is to be applied. It involves the use of
circumstances where special counsel can be engaged by
an applicant for the purposes of the hearing. Although
the applicant cannot actually be at the hearing, special
counsel on behalf of that individual can be.
As the SARC report reflects, the provisions of the bill
require VCAT to appoint a special counsel to represent
an applicant’s interests. New section 150B(4) bars
special counsel from taking instructions from the
applicant or the applicant’s representative once the
counsel has received a confidential application or the
hearing has commenced. An exception is provided
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under new section 150D(3)(b) for written questions,
which have to be approved by VCAT after hearing
submissions from the chief commissioner on their
content.
The committee, quite rightly, has made some
observations with regard to this proposed regime. It
reflects on the fact that it differs from other Victorian
regimes and in some respects from other Australian
regimes. On the face of it and at first blush it could well
be said to breach some of the fair hearing requirements
which are honoured in the European Court of Human
Rights. Therefore it is clause 23 to which the committee
has referred as being likely to engage the charter right
of the applicants to have their proceedings determined
after a fair hearing. This is the point to which a lot of
the report from SARC goes.
What the committee eventually concluded was that the
definition of ‘protected information’ inserted by
clause 4 is not limited to information where there is a
genuine need to maintain confidentiality. It has
concluded that VCAT’s determination of the weight to
be given to the information will be made without
reference to the applicant’s response to the information.
It has also concluded that special counsel is generally
barred under new section 150B(4) from receiving
instructions from his or her client. The committee
recited those three outcomes from the proposed
legislation as being principal factors under this
provision. It then concluded that the committee would
write, and presumably by now has written, to the
minister seeking further information as to whether or
not this new section 150D(1) makes it mandatory for
VCAT to continue to hold a closed hearing once it has
determined that any information on which the
commissioner based his or her decision is protected
information. Pending the response from the minister the
matter has otherwise been referred to the house. One
would think that the minister’s response will be the
subject of further consideration and publication in the
next Alert Digest so that Parliament will have the
benefit of the minister’s views in this regard.
I must say that whilst I recognise the balance is very
difficult to strike, as I have already outlined and
indicated, the public policy position and the balance is
such that these provisions need to proceed in the
manner which is now contemplated. Accordingly the
opposition parties do not oppose this aspect of the bill.
As to the industry more generally, it is somewhat
restive in Victoria at the present time. It is a growing
industry; increasingly we have the need for the
provision of those who are both licensed for training
purposes and those who are licensed as a result of being
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trained. In the course of discussions in which I have
been recently engaged with the industry there is some
restiveness about increasing costs associated with
training — issues around the period of time over which
trainees are now required to train before they are able to
qualify. These are matters which are of concern to the
industry.
It has been said to me that these matters have jointly led
to a position where there are now fewer people seeking
a career in this important sector of our community.
These are matters that in due course will need to be at
least addressed by the government because it is
important, as I said at the start of this contribution, that
this vital element of our business sector continues to
flourish.
I have sought the opinion of the Police Association of
Victoria as to its views about the legislation. In a note
directed to me two days ago the secretary of the
association, Greg Davies, confirmed that from the
perspective of those whom his association represents
there is no opposition to the legislation. Accordingly, I
anticipate that this bill will pass with the support of the
Parliament, as this industry is very important to
Victorian communities.
Ms GREEN (Yan Yean) — It is with great pleasure
that I join the debate on the Private Security
Amendment Bill 2010. The bill contributes to
furthering our government’s community safety policy
election commitment to prevent crimes that are of
concern to the community, such as violence around
entertainment precincts. It is one of many actions that
we have taken to deal with a problem that is of concern
to the community. This bill will strengthen the
regulation of the private security industry and ensure
that those who work within it have suitable
backgrounds.
The bill makes amendments to the Private Security Act
to implement a nationally agreed approach to the
regulation of the industry. The act itself regulates both
the manpower and technical sectors, but the bill before
us today makes changes only to the manpower
sector — that is, crowd controllers, security guards,
bodyguards and investigators.
The national decision made at the Council of Australian
Governments meeting in July 2008 was intended to
harmonise the laws throughout Australia that relate to
this industry. The proposal today specifically introduces
new licensable activities such as guarding with a dog,
guarding with a firearm, monitoring centre operations
and providing training to the manpower sector. It gives
definitions for each of the licensable activities and
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subactivities. It prescribes additional offences and sets
thresholds that will result in mandatory disqualification
from licensing for 5 or 10 years if they are committed
by a licence-holder or a licence applicant.
This would mean that a person who was found guilty of
one of these criminal offences would be prevented from
becoming or continuing to be licensed. These offences
include assault, dishonesty, firearms offences, robbery,
drug offences and terrorism. The bill makes the
fingerprinting of licence applicants mandatory for
identity verification and ongoing probity monitoring.
Importantly, it gives the Chief Commissioner of Police,
as the regulator of the private security industry, the
ability to cancel a licence if the licence-holder, any
officer of a body corporate that is the holder or any
close associate of the holder becomes a prohibited
person.
Those involved in these sorts of crimes or offences
could set up an associate who is a cleanskin —
someone who, on the face of it, has no connections with
or no convictions for those activities. The provisions in
the bill mean that they can no longer use someone in
that way as a cover for their activities.
The bill makes the existence and nature of intelligence
used in licence application decision making
non-disclosable, whether it be the Chief Commissioner
of Police as the regulator makes the decision or when it
is reviewed by the Victorian Civil and Administrative
Tribunal.
The bill before the house is another of the many
measures this government has implemented that show it
is very serious about being tough on crime and its
causes. In recent years we have taken new measures to
tackle alcohol-fuelled violence. We have given new
powers to police to ban troublemakers and increased
penalties for the carrying of weapons such as knives.
In the past 12 months in particular the Brumby
government has funded an additional 120 police, which
was over and above the previous election commitment
of 350 additional police this term. The chief
commissioner has advised the government that the
majority of these additional police will be deployed to
the new operational response unit to crack down on
trouble spots and target alcohol-related crime. The
remainder will be used to increase the focus on liquor
licensing enforcement. We have given new powers to
police to move people on when police fear a breach of
the peace.
I was pleased to see in this year’s budget that there was
an allocation for a further 1966 police for this state, of
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whom 1700 will be new members. I have been pleased
at the around the clock work of the police academy in
Glen Waverley at the moment in constantly bringing
through new graduates to keep our community safe. In
addition to the 1700 who will go through the
academy — and there is an advertising campaign at
present to attract more people to these positions —
another 200 positions from within the police force will
be released from head office duties to the front line and
66 officers will be released from rural call dispatch
services. This is on top of the historic resourcing that
our government has made in this area.
In conclusion, the Private Security Amendment Bill
2010 is yet another one of the many measures to which
this government has committed in being tough on crime
and tough on the causes of crime and increasing the
safety of our community. I commend the bill to the
house and wish it a speedy passage.
Mr TILLEY (Benambra) — I rise to make a
contribution to the second-reading debate on the Private
Security Amendment Bill 2010. As my colleague the
member for Gippsland South and shadow Minister for
Police and Emergency Services has indicated, the
coalition will not be opposing the bill. As clause 1 sets
out, the purpose of the bill is to amend the Private
Security Act 2004 to implement a nationally consistent
approach to the regulation of the private security
industry.
As the Minister for Police and Emergency Services
indicated in his second-reading speech, the bill follows
an agreement of the Council of Australian
Governments to standardise national practice in the
security industry. Briefly, the communiqué issued by
COAG on 3 July 2008 agreed to adopt a nationally
consistent approach to the regulation of the private
security industry, which amongst a number of other
things was detailed by the shadow Minister for Police
and Emergency Services. One of the things was the
proposal for a possible national system for security
industry licensing by mid-2010. Given the debate this
week that surrounded the 2009 Victorian Bushfires
Royal Commission final report, it is also interesting to
note that the same Council of Australian Governments
communiqué also spoke about the issue of model
arrangements for leadership during emergencies of
national consequence and the need to develop a
nationally consistent community warning system.
Principally the bill makes six key amendments to the
Private Security Act 2004: to implement a nationally
consistent approach to the regulation of the private
security industry; to expand the definition of ‘security
officer’; to require businesses or individuals providing
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private security training to have a licence; to specify
offences which disqualify an individual from being a
security officer; to require private security licence
applicants to provide fingerprints; and to specify when
the Chief Commissioner of Police can reject or cancel a
private security licence. I will expand on these points in
detail.
As a member who represents a community which runs
along the state border, I know that many electorates are
faced with cross-border issues and anomalies, and they
are of vital importance. These cross-border anomalies
affect our everyday life, and they mean real things to
real people. It is great to see the member for Mildura in
the house, as his electorate is affected every day by
cross-border anomalies. Whilst the bill makes some
progress towards its main purpose of streamlining state
by state regulation for the private security industry,
more work can and must be done on this front.
There are several private security concerns in the
Albury-Wodonga region in particular that I would like
to highlight, as I know that all the electorates that run
along state borders have to live with border anomalies.
The biggest problem is the red tape that is created on a
day by day basis. In the last sitting week the Legislative
Council debated the Firearms and Other Acts
Amendment Bill, which principally dealt with
residency requirements, firearms, licence-holders and
those types of things. The firearms bill sought to make
it a requirement that one must have permanent
residency in Victoria for a Victorian firearms licence to
be issued.
I highlight this because of particular circumstances — a
circumstance that I am sure is mirrored right along
those border locations — involving local security
businesses where owners reside on the New South
Wales side of the border but their businesses are all
established in Victoria. The owners of these security
businesses are hamstrung by many cross-border
anomalies, such as different WorkCover arrangements
and so on. However, one of the biggest red tape
nightmares they face is that, despite having a permit to
purchase firearms and be licensed to train security
guards to use firearms, they themselves and those in
their company from New South Wales cannot at
present carry a firearm because of various licensing and
residency requirement systems which are in place.
Principally we are talking about category D firearms —
handguns, revolvers and those types of things.
Nevertheless, this is a very pertinent example of why
cross-border anomalies need to be addressed and why
red tape roadblocks need to be removed.
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I call on the minister to advise the house and make it
clear that the changes in this bill and the changes in the
firearms bill will make it easier for people to do
business in my electorate. Such uncertainty and all the
red tape take away employment opportunities around
border towns. If the amendments in this bill in
particular and the amendments in the firearms bill do
not improve the current situation, I would hope that the
government, as a priority, takes this on board and gets
this problem fixed, because it is costing regional jobs.
I agree with the intention of COAG to improve ‘the
mobility of security industry licences across
jurisdictions’. This is certainly a worthy intention.
However, more needs to be done to allow for the
circumstances I have just outlined so that the
productivity and efficiency across the industry can
continue to be improved.
I move to specific provisions of the bill. Clause 4
expands the definition of ‘security activity’ to include
subcategories of armed guard, unarmed guard, guard
with a dog, cash-in-transit guard, control room operator
or monitoring centre operator. Further, at clauses 10
and 11 the bill sets out that a licence may be issued to a
person to carry on a business or operate in one or more
of the categories of the expanded definition of security
guard activities. There is a whole range of words there,
but effectively they establish those definitions.
Clause 5 of the bill requires that all businesses and
individuals wishing to be involved in the provision of
private security training hold an appropriate licence as
granted by the Chief Commissioner of Police.
Clause 14 expands the list of disqualifying offences
under the act for which an individual can be deemed
unfit to hold a security licence.
Clause 25, which replaces in section 176(1) of the act ‘a
particular indictable’ with ‘any’, broadens the range of
discretion the chief commissioner has to deny people
whom they are of the opinion are unsuitable to hold a
security licence. This amendment to the act will see
disqualifying offences include trafficking a drug of
dependence, cultivation of narcotic plants in any
commercial quantity, offences related to violence
against a person, dishonesty, theft, violation of the
Control of Weapons Act 1990, violation of the
Firearms Act 1996, or violation of the Crimes Act 1958
or any equivalent act of the commonwealth or of any
other state. A person convicted of any of the above
offences in the last 10 years, or found guilty but not
convicted in the last five years, will be deemed
ineligible to hold a private security licence.

PRIVATE SECURITY AMENDMENT BILL
3214

ASSEMBLY

Clause 12 of the bill stipulates that individuals, officers
of corporate applicants and close associates of
applicants must provide fingerprints. Clause 18 amends
licence rejection or cancellation provisions. It allows
the chief commissioner to reserve the power to reject or
cancel any licence if the applicant or holder is convicted
or found guilty of any offence.
Clause 23 inserts new sections 150A through to 150E
of the act to deal with Victorian Civil and
Administrative Tribunal reviews of such rejection and
cancellations if such a decision is based upon protected
information. Applicants must be informed of reasons
for their denied or cancelled licence.
In conclusion, the main thrust of the bill is to
standardise legislation regarding the private security
industry through the country, enabling security officers
to work freely across states in response to major events
which merit additional security without being subject to
varying standards and licensing requirements. It is a
growing industry, and we need to foster and support
that. While the bill does go some way to ending some
cross-border anomalies, it is not the final word on the
matter. I would hope the government will take on board
the matters I have raised to further improve productivity
and efficiency for many border businesses.
Ms RICHARDSON (Northcote) — I am pleased to
rise to contribute to the debate on the Private Security
Amendment Bill. This bill will amend the Private
Security Act of 2004 and will implement a national
approach to regulation in the private security sector. In
Victoria more than 25 000 individuals and
650 businesses are licensed to provide security. These
people work at cultural and sporting events, in pubs and
clubs and in other venues where security is provided.
The overwhelming majority in this sector operate with
a high degree of professionalism, and I am sure most of
us would agree that it is not an easy gig. But it is not a
job that is open to all and sundry.
Currently there are restrictions on who can work as
licensed security providers, and this bill extends the list
of offences that disqualify a person from working in the
sector. This will ensure that those with recent criminal
records are unable to work in the security industry.
Offences including assault, theft and robbery, and
firearms and prohibited drugs offences are just some of
the disqualifying offences. Fingerprint checks will now
be standard to ensure all licensed providers are clear of
any of these offences.
The bill introduces new licensable activities, including
guarding with a dog, guarding with a firearm,
monitoring centre operations and providing manpower
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sector training, and gives definitions for these
licensable activities and subactivities. It will also allow
the Chief Commissioner of Police, as the regulator of
the private security industry, to cancel a licence if its
holder or an officer of the body corporate who is the
holder or any close associate of the holder becomes a
prohibited person. As the member for Yan Yean
explained in her contribution to the debate, it is simply
not enough for someone who is a cleanskin to walk in
and seek a licence and then extend that licence to others
who are operating in their particular business. The bill
will also make the existence and nature of the
intelligence used in licence application decision making
non-disclosable.
The bill follows a range of consultations held in
Victoria with the Victorian Security Industry Advisory
Council, the Liquor, Hospitality and Miscellaneous
Union, which covers the sector, and the Australian
Security Industry Association. All of the various
organisations and bodies are supportive of the changes
that are being brought forward in the bill.
The bill also implements stage 1 of a three-stage
Council of Australian Governments agreement to help
harmonise laws across Australia so that security
services from other states can be employed in Victoria.
It will also enable those who work in the sector to travel
to other jurisdictions to work in the industry.
These changes are in line with the range of significant
improvements that Labor has made to make Victoria an
even safer place to live, including our tough stance on
weapons offences and alcohol-related crime and our
increase in police numbers in Victoria. The bill will
further add to the significant efforts that have been
made by Labor and in my view will make Victoria an
even safer place to live. It is for those reasons and more
that I commend the bill to the house.
Mrs SHARDEY (Caulfield) — I, too, rise to speak
on the Private Security Amendment Bill 2010. The
purpose of the bill is to amend the Private Security Act
2004. As the Leader of The Nationals has said, the
opposition does not oppose this piece of legislation and
has the full expectation that it will go through the
Parliament.
The bill will implement a nationally consistent
approach to the regulation of the private security
industry. It expands the definition of ‘security officer’;
it requires businesses and individuals providing private
security training to have a licence; it specifies offences
which disqualify an individual from being a security
officer; it requires private security licence applicants to
provide fingerprints; and it specifies when the Chief
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Commissioner of Police can reject or cancel a private
security licence.
I will refer to the main provisions of this bill. It reflects
the changes made to private security legislation on a
national scale. This has been done across a lot of areas.
The legislation is being standardised across all
jurisdictions — that is, states and territories — as a
result of the Council of Australian Governments
directive to achieve a seamless national economy and
allow private security officers to work across state
borders. That is a sensible move.
The bill expands the definition of ‘security officer’ to
include subcategories of armed guard, unarmed guard,
guard with a dog, cash-in-transit guard, control room
operator, and monitoring centre operator.
Corresponding licences apply to each new subcategory.
The next area with regard to the licence required to
provide private security training indicates that all
businesses and individuals wishing to be involved in
the provision of private security training must hold an
appropriate licence as granted by the chief
commissioner, and that is in clause 5.
I would like to briefly talk about security in my
electorate of Caulfield. Members would be acutely
aware that there are a high number of members of the
Jewish community living in the Caulfield electorate and
that there is, in a sense, a feeling that security is needed
to ensure the safety of members of the Jewish
community. The need for safety is something that is
reflective of the fact that there is often a high degree of
anti-Semitism, which can be of a violent nature, and we
have seen members of the Jewish community attacked,
particularly on the Sabbath. They have been attacked
because they are identified as Jewish people who are
seeking to fulfil their religious obligations on the
Sabbath.
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and dedicated volunteers who are carefully selected and
appropriately trained. The CSG works under the
auspices of the Jewish Community Council of Victoria.
It exists to ensure the safety and security of the Jewish
community in Victoria.
The group provides highly trained volunteers to protect
the Jewish community at shules, at synagogues, on the
Sabbath and on festive occasions. It protects the Jewish
community’s major functions, and at every single
function I go to there is security at the front. It responds
to security emergencies 24/7. It trains parents of
schoolchildren to protect their children outside Jewish
day schools, and outside every single Jewish day school
there are parents who have been trained. There are
some 1000 of these parents who give their time. The
CSG trains commercial security guards at Jewish
schools and other facilities and provides security advice
for Jewish community organisations. It also liaises with
the state and federal police to ensure that the
community gets the best possible protection.
As I said, this group involves some 1000 volunteers. In
reference to licensing of the CSG, it pays the state
Labor government some thousands of dollars in licence
fees. It has to pay licence fees for security guard
licences, and I believe they are around $300 to $400 per
person who is trained. It has to pay a licence fee to the
government in relation to firearm carriers of about
$250, and those fees have to be annually updated. It has
to pay about $250 per person who is trained to give
security advice. The CSG pays all these licence fees on
behalf of people who are volunteering to give their time
to protect the Jewish community. The CSG itself has to
pay a licence fee to the state government. On top of this
the CSG pays for the training of volunteers. They are
not licensed as trainees themselves, so they have to pay
an outside company to train volunteers, which, as I said,
is done by a separate organisation. This costs some
$400 per trainee.

The Jewish Community Council of Victoria is aware of
this and also is acutely aware of acts of terrorism across
the world and the fact that at one point in time there
was a known list of terrorist targets in relation to the
Jewish community — I will not mention the names of
places within my electorate that were on that list, but
one was a place where I often go to meetings and attend
offices. I must admit it raised my concerns, and as a
result the local police had discussions with me about
the level of security around my home in Caulfield.

The CSG also pays for the 6-hour training for the
nearly 1000 parents I have talked about who volunteer
their time to protect outside schools. As I am told, these
safety officers are the eyes and ears of the Jewish
community in identifying unusual activity in relation to
what is happening outside schools. The safety officers
also volunteer to protect synagogues, and I have an
advertisement here for the Temple Beth Israel inviting
people to undergo that 6-hour training program.

The Jewish Community Council of Victoria has
established the community security group (CSG),
something which is quite unique in Victoria and
probably in Australia. This group is a team of skilled

The Jewish Community Council of Victoria takes
additional steps to provide security to the Jewish
community through what is called the Jewish
emergency management plan. This organisation also
pays for the training of volunteers who help with the
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Jewish emergency management plan. There are people
who are trained to provide a plan for the Jewish
community in case of an emergency, and there are
people who assist every organisation with training so
they can provide a plan of response in case of
emergency.
The website indicates that the Jewish emergency
management plan is coordinated to deal with ‘any
major emergency, either locally or overseas, which may
affect members of the Jewish community’. I recall on
September 11, when it was unknown why the attacks
had occurred in the United States, there were a large
number of people in the Jewish community who were
particularly concerned. I remember calling the federal
member for Melbourne Ports and asking him what he
was doing that day. He said he had shut the door of his
office and was waiting to see what was going to
happen. That is the level of concern that exists within
this community, and the community takes the training
of volunteers to offer security very seriously.
It is an issue of some concern that so much has to be
paid to government in the form of licence fees for these
volunteers, who offer their time and get training. The
government should be looking to see if some relief can
be brought to these organisations that take the
community’s security very seriously. We are not just
talking about someone throwing the odd egg at a
Jewish person walking along a street, because that
happens every week. We are talking about the fear of
real terrorist acts in the community. The fact that every
school and every function has to have security is
somewhat of an indictment of our society and an
indication of the fear that is felt.
Mr EREN (Lara) — I rise to speak in support of the
Private Security Amendment Bill 2010. This bill
reaffirms the Brumby Labor government’s community
safety policy commitments, which are to provide a
strong and robust private security industry that will
guarantee that the industry will continue to play a very
important role in our community for many years to
come. The private security industry assists the
community by helping to prevent and detect crime,
maintain good order, uphold public safety and protect
the security of property. The roles of our public security
officers are vast and diverse. They may include the
crowd controllers at our major sporting events; the
security guards in our shopping centres, pubs or clubs;
the armoured guard or control room operator; or a
bodyguard or investigator.
It is essential that people working in those roles be of
good character and be suitable to carry out these very
important roles. This bill seeks to make some key
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amendments to provide even greater public confidence
in this area. Some of those key amendments are those to
section 13 of the principal act to include additional
offences that will result in mandatory disqualification of
a person’s licence for a number of years. Most if not all
fair-minded people would agree that someone who is
found guilty of an offence relating to drugs, assault,
firearms, robbery, dishonesty or terrorism is not a
suitable person to hold a security licence and that
disqualification of their licence would be warranted.
The amendments to the act also allow the regulator, the
Chief Commissioner of Police, to refuse a licence or
cancel an existing licence if the applicant or holder is
the subject of criminal intelligence and his or her
presence in the industry would be against the public
interest. Mandatory fingerprinting of all applicants will
also be implemented, which will greatly assist with
ongoing probity monitoring and identity verification.
Another important amendment will give the regulator
the power to impose a certain minimum standard of
training for members of the industry. That recognises
the importance of proper training for these roles.
In addition to the amendments I have previously
mentioned, this bill also seeks to implement stage 1 of
the Council of Australian Governments agreement to
harmonise the laws relating to the private security
industry throughout Australia. This particular
amendment will ensure that all Australian states and
territories bring their private security industry
legalisation into line. This in turn will provide a system
whereby Victorians will be able to work with ease in
other Australian states and territories as well as allow
interstate security personnel to work here in Victoria
when the demand arises. All the amendments I have
outlined today will assist the private security industry to
remain an industry of great integrity whilst continuing
the maintenance of public confidence in the industry.
I should point out that I was a security guard in my day,
going back some 20 years. The company that I worked
for, Metropolitan Security Services (MSS), was a very
reputable company back then.
Mr Kotsiras — Back then?
Mr EREN — I do not know if the company exists
any more. I am just saying that back then it was. One of
the most memorable jobs I had with MSS was an
assignment in the 1990s, when I was called in to get my
special uniform and then protect lady tennis players
such as Gabriela Sabatini and Monica Seles in a certain
way.
An honourable member interjected.
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Mr EREN — The best way that I could. Back then
there were certain strict guidelines and rules for our role
as security guards; we had to monitor, assess and
report. Our role was not to try to take over in any way
any policing roles. In fact we had a very good working
relationship with the police force. When I was working
in the high-rise public housing estates, the police were
very cooperative. We had a role to play in protecting
the tenants, and we worked very closely with the police
to make sure we did our job. Having said all that, I
enjoyed that work. I was a security guard for about two
years. It was a very good experience for me. It was all
character building.
Back then there were not the tightest rules for the
conditions that one needed to meet to become a security
guard. As the population grows, the need for this
industry will obviously grow. The legislation will make
sure that we take the industry forward in a positive way
and ensure that it is viable. Currently the industry has
around 25 000 licensed individuals in it, so it is
important that the government implement legislation
which lays down a good, strong framework for the
future. This bill certainly does that. I commend the bill
to the house.
Mr CRISP (Mildura) — I rise to make a
contribution to the debate on the Private Security
Amendment Bill 2010. The Nationals in coalition will
not oppose this bill. The purpose of the bill is
essentially to implement a nationally consistent
approach to the regulation of the private security
industry. It does that in a number of ways. It amends
the Private Security Act 2004 to implement that
approach to the regulation of the industry, expand the
definition of a security officer, require businesses and
individuals providing private security training to have a
licence, specify offences which disqualify an individual
from being a security officer, require private security
licence applicants to provide fingerprints and specify
when the Chief Commissioner of Police can reject or
cancel a private security licence.
A number of major provisions support those changes.
To be consistent with national regulations the bill
reflects changes being made to private security
legislation on a national scale. Legislation is being
standardised across all jurisdictions as a result of the
Council of Australian Governments directive to achieve
a seamless national economy and allow private security
officers to work across all state borders. The bill
expands the definition of a security officer to include
subcategories of an armed and unarmed guard, guard
with a dog, cash-in-transit guard, control room operator
or a monitoring centre operator. Corresponding licences
apply to each of those new subcategories. A licence is
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required to provide private security training. All
businesses and individuals wishing to be involved in
the provision of private security training must hold an
appropriate licence as granted by the chief
commissioner.
There are some disqualifying offences. In summary,
they are pretty much as would be expected:
drug-trafficking offences; possession or cultivation of
narcotics; controlled weapon and firearms offences;
terrorism offences; and assault, dishonesty and sex
offences. New section 13(3) provides that minor
offences will not lead to disqualification of individuals.
The bill requires fingerprints to be provided and also
requires them to be destroyed when they are no longer
needed.
Finally, on the issue of licence rejection or cancellation,
the chief commissioner reserves the power to reject or
cancel any licence if the applicant or holder is convicted
or found guilty of any offence which, in the opinion of
a court, warrants suspension or cancellation. If such a
decision is based upon protected information, the
Victorian Civil and Administrative Tribunal can
conduct a review. All applicants must be informed of
the reasons for their denied or cancelled licence.
The bill contains extensive provisions for security
officers. The issue concerns one of the main things
mentioned in the second-reading speech, which is
bringing interstate security officers to Melbourne for
special occasions — the tennis and a number of other
occasions come to mind.
However, there is one more step that needs to be
considered, and it is not discussed in the bill. I thank
Ray Marshall, who runs a security business in Mildura,
for patiently going through this with me. With this
legislation a security officer can work interstate;
however, if they are going to be armed, in Victoria they
have to go through the process of mutual recognition,
and that decision needs to be approved by the licensing
service division. Those of us who live along the borders
understand some of these difficulties. Mutual
recognition can take around a month, or sometimes
longer, to achieve and is a costly exercise. Yes, we will
have a seamless economy for security guards, but it will
not be a seamless economy if you wish them to bear
arms. Batons are not an issue, but firearms are. We still
have the problem of the expense of a 12-month licence
when you may only be required to work out of state for
very short occasions. If we want the seamless economy
the Council of Australian Governments is so fond of,
then we still have some work to do. With that issue
raised, The Nationals in coalition are not opposing this
bill.
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Mr SCOTT (Preston) — I will make a very brief
contribution on the Private Security Amendment Bill
2010 as it has been a fairly busy week and there are still
members who wish to speak on this and other bills.
This is a bill which will amend the Private Security Act
2004 in order to implement a nationally agreed
approach to regulating the private security industry. It is
often said that one of the key roles of the state in a
liberal democracy is to hold a monopoly on violence
within society, but that is not quite true because there
are persons within the society who, due to the necessity
of providing security in certain circumstances, have to
deal with a world that includes the possibility of a
violent act taking place. It is very important for the state
to regulate the private security industry, and this bill
makes important steps by putting those regulations
forward on a national basis.
Specifically the bill introduces new licensable activities,
clarifies the scope of existing ones and prescribes
additional offences, such as offences that involve
assault, dishonesty, firearms, robbery, drugs and
terrorism, and thresholds that will result in mandatory
disqualification from being licensed for a number of
years. As referred to previously by other speakers, those
provisions are outlined in clause 13 of the bill. There
are provisions to make fingerprinting of licence
applicants mandatory for identity verification and
ongoing probity monitoring. It allows the regulator —
namely, the Chief Commissioner of Police — to refuse
a licence or cancel an existing one if the applicant or
holder is the subject of criminal intelligence such that
his or her presence in the industry would be against the
public interest, subject to the applicant having the
ability to have the decision reviewed at the Victorian
Civil and Administrative Tribunal.
As I stated, regulating the security industry on a
national basis is an important step forward. This is a
positive bill, and I welcome the fact that the opposition
parties are not opposing it.
I would like to touch on something mentioned by the
member for Caulfield, that persons should be able to
live free of the need for security and free of the fear of
violence based on their religious beliefs. All members
of this house would concur with that view. Every
person should be free to live in a society without their
religion or cultural background forcing them to take
security measures for what the rest of the community
regards as normal day-to-day activities. I commend the
bill to the house.
Mr HODGETT (Kilsyth) — It is a pleasure to rise
to make a contribution to the Private Security
Amendment Bill 2010. At the outset I state that the
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Liberal-Nationals coalition is not opposing this bill. A
number of honourable members have made
contributions and outlined the purposes of the main
provisions, but I will touch on them again.
The purpose of the bill is to amend the Private Security
Act 2004 to implement a nationally consistent approach
to regulate the private security industry by expanding
the definition of a security officer; by requiring
businesses and individuals providing private security
training to have licences; to specify offences which
disqualify an individual from being a security officer; to
require private security licence applicants to provide
fingerprints; and to specify when the Chief
Commissioner of Police can reject or cancel a private
security licence.
Concerns have been raised in relation to private security
in our local communities. This bill goes some way to
clarify or strengthen the role of private security officers.
In the time I have available I will touch on a number of
the main provisions of the bill. It makes consistent
national regulations reflecting changes to private
security legislation on a national scale. Legislation is
being standardised across all jurisdictions as a result of
the Council of Australian Governments directive to
achieve a seamless national economy. This will allow
private security officers to work across state borders,
and that is an important point.
The bill expands the definition of a security officer to
include subcategories of armed and unarmed guard,
guard with a dog, cash-in-transit guard, control room
operator or monitoring centre operator. Corresponding
licences apply to each new subcategory. Another
provision is the licence required for private security
training. All businesses and individuals wishing to be
involved in the provision of private security training
must hold an appropriate licence as granted by the
Chief Commissioner of Police.
There is a further provision in relation to disqualifying
offences. The bill outlines offences for which an
individual can be deemed unfit to hold a security
licence. Disqualifying offences now include drug
trafficking, the cultivation of a commercial quantity of
narcotics, violence against the person, dishonesty, theft,
and a violation of the Control of Weapons Act 1990,
the Firearms Act 1996 or the Crimes Act 1958 or any
equivalent commonwealth act or act of another state.
A person convicted of any of the above offences within
the last 10 years or a person who was found guilty but
not convicted of the above offences in the last 5 years
will be deemed ineligible to hold a private security
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licence. That part of the bill is very important and is
worth noting.
In relation to fingerprints, the bill stipulates that all
individuals and officers of corporate applicants and
close associates of applicants must provide fingerprints
as proof of identification to the Chief Commissioner of
Police to obtain a private security licence. Fingerprints
must be destroyed if they are not needed due to a
cancelled or lapsed licence. That provision is outlined
in clause 17 of the bill.
The final provision I note today concerns licence
rejection or cancellation. The chief commissioner
reserves the power to reject or cancel any licence if the
applicant or holder is convicted or found guilty of an
offence which, in the opinion of the court, warrants
suspension or cancellation. If such a decision is based
upon protected information, VCAT (Victorian Civil
and Administrative Tribunal) can conduct a review.
Applicants must of course be informed of reasons why
their licence was denied or cancelled.
There are a number of concerns regarding the bill but,
given the intent and overall purpose and those main
provisions, we are not opposing the bill. The spirit of
the bill is to standardise legislation regarding the private
security sector nationwide to enable security officers to
work freely across jurisdictions in response to events
which merit additional security, such as the Melbourne
Cup, for example — we have the 150th running of the
Melbourne Cup this November which we all look
forward to — without being subject to varying
standards and licensing requirements. That is an
important point.
The coalition consulted with a number of groups, unlike
the Labor Party which is not very good at consulting
and seeking feedback. It is not often that Labor Party
members listen; they have stopped listening. Premier
Brumby stopped listening to the community a long time
ago. We invited and received comments from the
Police Association of Victoria which helped us form
our response to the bill. Given the time I have available
to make my contribution to this debate, I will say we
are not opposing this bill.
Ms HENNESSY (Altona) — I rise to make a
contribution to debate on the Private Security
Amendment Bill 2010. Given the workload the
chamber has before it this afternoon, I shall keep my
comments brief.
This bill is an important step in the implementation of
the COAG (Council of Australian Governments)
agreement to harmonise the regulation of the private
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security industry throughout Australia. It seeks to
introduce greater harmony in respect of competence
and probity in a sector of the industry that relates to
crowd controllers, security guards, bodyguards and
investigators.
At the outset I acknowledge that many employees who
work in this industry undertake high-risk jobs that often
have great occupational health and safety risks. They
are often working difficult hours. Some are not
remunerated well. Many work in a casualised and
part-time capacity. Whilst I was interested to hear the
contribution of the member for Lara in terms of his
experience as a crowd controller and bodyguard of
great tennis players, we know that is not the experience
of all of people who work in this industry.
Unlike the previous speaker, I was assured and pleased
to hear about the consultation that had occurred in
respect of this bill not only with the industry but with
the union that has coverage of this sector. It is important
that we continue to engage as we move into stage 2 and
stage 3 of this harmonisation process.
The content of the bill is not only a list of the series of
offences that will exempt people who have committed
those offences from being able to apply for a licence. I
would particularly like to comment on the issues
pertaining to criminal intelligence.
We know currently that if a regulator in an industry
refuses to give a licence to an applicant, they are
required to give reasons for that decision. The provision
of reasons for a decision by public bodies and
authorities is a longstanding principle of good public
administration. It is often reflected in administrative
law in both a common and statutory capacity. When we
support or look at any legislation that constitutes a
potential incursion of good administrative law, we
ought to satisfy ourselves that there are compelling
policy reasons for it. The content of this bill is a case in
point.
Where a person who applies for a licence under this bill
may be the subject of a criminal investigation and has
had their application declined, a difficulty arises where
the provision of that information, being the basis for the
refusal, in some circumstances may impugn or
endanger a criminal investigation. The decision-maker
may not necessarily wish to disclose that. There is a
strong public policy interest in protecting not just
criminal intelligence but informants who might be
involved in such an investigation. But this bill strikes a
terrific balance between protecting individual rights in
relation to reasons for a decision and the public policy
interest in protecting criminal investigations.
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The bill sets out a process whereby special counsel will
be appointed to look after an aggrieved applicant’s
interest. Special counsel will be granted confidential
access to the information regarding the reasons for the
decline and will be able to test whether or not the
material falls within the definition of criminal
intelligence, but they will not be able to disclose that to
the applicant. Of course if it is determined that it does
not constitute criminal intelligence, then the police will
be able to withdraw their refusal to grant a licence if
that would prevent the release of sensitive operational
information.
In conclusion, I again emphasise that I believe the bill
strikes the right balance between the rights of the
applicant and the broader public interest. I wish the bill
a speedy passage through the house, and I look forward
to the work to be done in stage 2 and stage 3 of the
COAG process to further advance harmonisation of this
industry.
Mr WAKELING (Ferntree Gully) — It gives me
pleasure to rise to contribute to this debate on the
Private Security Amendment Bill 2010. This bill seeks
to amend the 2004 act principally to implement a
nationally consistent approach to the regulation of the
private security industry. It will achieve this by
expanding the definition of ‘security guard’; requiring
businesses and individuals providing private security
training to have a licence; specifying offences which
disqualify an individual from being a security guard;
requiring private security licence applicants to provide
fingerprints; and specifying when the Chief
Commissioner of Police can reject or cancel a private
security licence.
I say at the outset that many people in the security
industry do a fine and fantastic job of delivering
security services to Victorians and, more importantly,
to Australians. As those who have spoken before me
have mentioned, there is a growing need for a private
security service that meets the needs of individuals,
businesses and the community. But it is also important
for those organisations that perform this function to be
appropriately regulated, for staff of those organisations
to be appropriately trained and to ensure that those
individuals engaged as private security guards have the
necessary training to undertake their duties in an
appropriate manner.
I have spoken to providers in this field, and they have
stressed that they are not afraid of regulation, they are
not afraid of legislation. They are not afraid of
compliance. They believe they play a very important
role in the state of Victoria, and no more so than at the
moment. When we have a state which is so lacking in
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police numbers, there is more and more reliance on
private security guards to fill the void where we are not
seeing Victoria Police carrying out the necessary foot
patrols. Those patrols are engaged at a range of
facilities across this state. In my own electorate, in my
own community, many security guards are being
engaged to perform security services and provide
protection.
My experience tells me there is certainly a benefit in
harmonisation of regulation. In my former life as a
national industrial relations adviser I saw the problems
that beset companies in having to weave their way
through the myriad legislative provisions across this
nation. It is difficult for those companies that are trying
to provide a service across borders to clearly understand
the implications of different types of legislation and
regulation that apply in each state. These anomalies can
be seen nowhere more clearly than on our borders,
particularly in the area of Albury-Wodonga. I am sure
the member for Benambra would have spoken about
this issue.
I am very pleased to see that we are looking
constructively at issues of harmonisation in terms of
regulation, but having said that, as someone who
believes in a federalist model, I think it is important that
we ensure the states retain significant control over their
areas of jurisdiction.
Ms Beattie interjected.
Mr WAKELING — I will take up the point made
by the member for Yuroke. It is important that we have
the discussion and we do it appropriately.
This bill seeks to provide a range of new measures. It
will expand the definition of ‘security guard’ into
subcategories such as ‘armed guard’ and ‘unarmed
guard’, ‘guard with a dog’, ‘cash-in-transit guard’,
‘control room operator’ and ‘monitoring centre
operator’. Clearly that change is of benefit, because it
demonstrates the varied roles that security guards
perform in the state of Victoria. Gone are the days
when a security guard simply stood outside a building
or in a guardhouse. They perform a range of functions
today, and it is clearly important we keep abreast of
those changes.
One area where I believe the bill is beneficial is in the
provision of training and the fact that people employed
in these roles must hold appropriate licences granted by
the chief commissioner. Any measure put in place in a
reasonable manner that provides for greater training
provides not only protection for our community but
also greater protection for the people who are

PRIVATE SECURITY AMENDMENT BILL
Thursday, 12 August 2010

ASSEMBLY

performing these roles. It can only be beneficial for all
parties concerned that that training is appropriately
applied.
The bill outlines offences for which an individual can
be deemed unfit to hold a security licence. These
include drug trafficking, cultivation of a commercial
quantity of narcotics, violence against a person,
dishonesty, theft, violation of the Control of Weapons
Act and various other offences. To be fair, we all know
of circumstances where private security guards have
acted inappropriately. One need only look to the media
for expressions of this over recent years. When I have
talked to operators in this industry I have been told that
the actions of those people have put the industry back in
terms of its reputation in the Victorian community. I
think it is important we have the necessary powers in
place to ensure that these types of people can be
weeded out and removed from the private security
industry. I know that this will be of benefit.
The bill goes so far as to stipulate that all individuals,
officers of corporate applicants and close associates of
those applicants must provide their fingerprints as proof
of identity, again providing for a greater level of
regulation. I would not say that this is onerous.
However, it is a positive step.
The chief commissioner will reserve the power to reject
or cancel any licence if the applicant or holder is
convicted or found guilty of an offence. Again, it is
about tightening up the industry.
As I have indicated, this industry, like many industries
in our state, provides a range of employment
opportunities. More interestingly, as was the case in my
previous industry, many of the people employed in this
industry are engaged on a casual or part-time basis —
something that is often rejected by those opposite. But
this provides a career path for many Victorians to
obtain employment in our community. For people who
are trying to get into the workforce the fact that they
have the capacity to work on a part-time or casual basis
gives them that step up to gain work experience. For
those individuals who might currently, for example,
work full-time and are seeking an additional
employment opportunity, this industry has proved to be
just such a forum. They can obtain additional
employment, particularly on weekends and after hours.
This is an industry that has played a very important role
in our community. In my community it plays a vital
role by filling that void, that gap, that has been left after
11 years of neglect by this government in terms of law
and order — as agreed by those opposite.
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Government members know only too well that there is
a need for more police. Why is there a need for more
police? It is because they themselves — do not take it
from the opposition — have told the Victorian
community that we need more police. They have said
we need upwards of 2000 new police on the beat. They
know what it is like out there and they have finally got
the message. They have been dragged kicking and
screaming to act on this. They understand that the
community wants more police and so they, finally, have
had to begrudgingly accept the fact that to play
catch-up politics with the coalition they are going to
copy our policy on more police. If we had more police
on the beat, then we may not need as many private
security operators to fill that gap.
Mr LANGUILLER (Derrimut) — It gives me
pleasure to rise today in support of the Private Security
Amendment Bill 2010. The bill amends the Private
Security Act 2004 to implement a nationally consistent
approach to the regulation of the private security
industry. I quote from the second-reading speech:
As a result of the Council of Australian Government’s
directive, all Australian states and territories are bringing their
private security legislation in line with the changes now being
made to the Victorian act. This will help harmonise the law
that applies to the manpower sector and will facilitate those
persons from interstate assist Victoria in its times of greater
need in private security services while also helping Victorians
travel and work elsewhere in Australia.

There are some 25 000 licensed individuals and, as I
understand, some 650 licensed businesses. Many of the
25 000 licensed individuals live in my electorate in the
western suburbs in Sunshine and St Albans. What an
absolutely wonderful job the majority of them do in
making sure that security is provided in a whole range
of venues — entertainment and music venues, clubs,
sporting facilities, festivals and in the Parliament itself.
We are very happy with the work that they do. Of
course we can always improve the delivery of services
as we can in every other jurisdiction. With this new
legislation the government aims to ensure that it can
harmonise the industry. In fact it creates opportunities
for the state as well as security people in the sector to
come and work for us.
In conclusion let me put on the record that the
government, with the addition of this bill, is
complementing the efforts that it is making to ensure
that Victoria is the safest place to live, work and raise a
family. Over the last 12 months the government has
funded an additional 120 police over and above the
previous election commitment of 350 additional police
this term. We have done an enormous amount of work.
In the 2010–11 budget I counted a further increase of
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1966 police, of which 1700 will be new members and
200 of them will be members released from head office
duties to be on the front line, while 66 will be released
from rural call-dispatch services. So the claims and
allegations made by the opposition are just factually
wrong. The government is doing everything it can and
this is one new, additional example of how it delivers
services and commits funds so Victoria can remain the
best and safest place to live in this country.
Debate adjourned on motion of Mr KOTSIRAS
(Bulleen).
Debate adjourned until later this day.

PLANT BIOSECURITY BILL
Second reading
Debate resumed from 11 August; motion of
Mr HELPER (Minister for Agriculture).
Mr WELLER (Rodney) — It gives me great
pleasure to rise today to speak on the Plant Biosecurity
Bill 2010. The bill will repeal the Plant Health and
Plant Products Act 1995 and aims to prevent the entry
of pests and diseases into Victoria, manage and control
the spread of pests and diseases within the state, and
maintain productivity and market access for plants and
plant products in Victoria.
The minister’s second-reading speech says that across
Victoria there are more than 11 000 plant-based
agricultural enterprises, including grains, fruit and
vegetables, nurseries and the cut-flowers industry. He
goes on to talk about the $386 million value of the
nation’s horticultural exports while grain exports were
valued at $508 million. Of course plant industries
comprise a lot more than just horticulture and grains.
The wine industry is a big industry within Victoria.
This bill will be protecting the healthy status of our
wine industry. It will also protect the status of our
livestock industries. The dairy, wool, beef and prime
lamb industries all consume pasture and if we do not
keep pastures disease free they will not be as productive
for those industries.
Clause 35 of the bill is what I would call the nuts and
bolts of this bill — it describes what the actual powers
are. It sets out an owner’s responsibilities if there is a
disease outbreak. It prohibits the removal from the area
of any plants, plant products, plant vector, used
package, used equipment, earth material or beehive that
might transmit an exotic pest or disease.
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We should also remember that a lot of pipelines are
being installed around Victoria, and we should have
protocols regarding the machinery used on those
pipelines. It is not just a matter of exotic diseases. There
are also other problems such as weeds and diseases
such as ovine Johne’s disease that can be transmitted by
vehicles. We need to make sure that we have protocols
so that when we are building these infrastructure items
we do not spread disease and problems throughout
Victoria.
The bill also talks about requiring any plant, blood
products, plant vector, plant refuse, used package or
used equipment to be destroyed or disposed of in a
specified manner. It makes it quite clear that if there is a
problem we have to clear the area up, and that such
items have to be disposed of in a particular manner in
order, hopefully, to minimise the impact of the
outbreak.
The explanatory memorandum to the bill also talks
about requiring any:
… plant, plant product or plant vector suspected of being
affected by an exotic pest or disease to be kept separately
from unaffected plants or plant products.

This means quarantining the area and those plants to
make sure the problem does not grow. It is much the
same as the system we have for livestock. Under the
bill every farm will have a property identification code,
so that if there is an outbreak affecting table grapes, for
example, it will be possible to look at a list of all the
table grape growers in a district so that they can be
notified and that district can be quarantined. The same
would apply to wheat growers. All the wheat growers
in a certain region could be identified and it could be
explained to them what is happening and what
procedures they have to undertake. This will allow us to
take urgent action and get the cooperation of
landowners.
The bill also sets out the powers of inspectors and gives
them the ability to inspect premises, a must if there is
an outbreak so that we can make sure that we get it all.
It is similar to the situation of an outbreak of
foot-and-mouth disease or some other disease. We need
to be to get on top of such situations and minimise the
impact on our very important agricultural industries, not
just grains and horticulture but also viticulture and the
dairy, prime lamb and beef industries that rely on plant
industries. We must minimise the impact of outbreaks,
and this bill does that. That is why we will not be
opposing it.
Mr LIM (Clayton) — It is a pleasure to hear that the
Plant Biosecurity Bill will not be opposed. It is taken

PLANT BIOSECURITY BILL
Thursday, 12 August 2010

ASSEMBLY

for granted and well known that the production of
timber, natural amenity and related revenue from
tourism in Victoria’s forest industries generates
approximately $1 billion worth of activity each year.
Plant pests and diseases are important issues that cannot
be overlooked and taken for granted if we are to
achieve a safe, harmonious and healthy natural
environment in this state.
The government has committed to protect Victoria’s
natural way of life and environment by effectively
controlling animal pests and diseases and exotic plants
that may threaten the local ones. Such commitment is
very important, and it is supported by the wider
biosecurity strategy for Victoria. As a crucial part of the
government’s strategy to protect Victoria’s wider
primary industries, social enjoyment and human health,
the bill rescinds and replaces the Plant Health and Plant
Products Act 1995. With the introduction of this bill,
the new objectives are to keep the productivity and
market access for plants and products of plants in
Victoria; to control and prevent exotic plants and plant
diseases from entering Victoria; and to prevent and
control invasive pests and plant diseases in Victoria.
The existing authority to protect Victorian plant
industries will be further improved by the bill.
As a replacement of the existing 1995 act, this bill aims
to maintain its supportive legislative function to
facilitate the free movement of Victoria’s local plant
products within the state to other states and to
international markets. Timber, trees, native flora, seeds,
fruit and vegetables and other plants or plant products
are covered in this bill.
Firstly, in relation to the movement of plant products to
designated markets, the transport of so-called host
materials and subsequent certification of such material
will need to be effectively managed under this bill; such
materials may include earth material, plant products,
plants or used packages. This is a more effective
measure to strengthen border protection.
New provisions under the bill include additions to the
list of vectors that may contribute to the spread of a
disease or pest, so earthmoving machinery, rocks,
gravel, sand and used roadworks equipment will all be
counted. The Department of Primary Industries is given
the power to make declarations that a place is infected
following the discovery of a pest and will accordingly
be enabled to control the movement of affected plants
and plant products. Another key provision is the
introduction of a property identification code, which
will enable the Department of Primary Industries to
promptly identify pest-affected areas and owners of
properties in those areas. Property owners will have to
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apply for such a code so that quick responses can be
initiated should invasive pests or diseases be detected.
Aiming to be consistent with the Sentencing Act 1991,
penalty levels for different offences will be revised.
Only non-compliant individuals and bodies corporate
will have the new sanctions imposed upon them. New
powers for inspectors will be granted to address
legislation compliance issues, as well as monitoring
responses initiated to tackle pests and diseases.
Technical amendments are also made to provide a
fixed-fee structure and plant product labelling and
packaging procedures. In conclusion, the bill will
deliver a more consolidated and efficient legal
foundation for managing plants, pests and diseases in
the state of Victoria. I commend the bill to the house.
Mr DELAHUNTY (Lowan) — I rise on behalf of
the Lowan electorate to speak in the debate on the Plant
Biosecurity Bill 2010. This is an important issue for the
electorate I represent, the electorate of Lowan.
Agriculture has an enormous impact on the economic
and employment fortunes of people within my
electorate. It also has a big impact on the gross
domestic product of Victoria.
As we know, a lot of the things that are produced,
grown and managed in my electorate in western
Victoria go out through the ports and are exported.
Australia is highly regarded as being clean and green.
Our products are healthy and seen to be produced in an
environmentally friendly way. Not only are they
healthy, but importantly they are fit for human
consumption. In the past I have been a meat industry
standards officer, or a meat inspector. Any of the meat
products that came from mainly cattle, sheep, pigs and
goats went through the abattoirs, slaughterhouses and
the like, and all the meat that was sold in Victoria had
to be inspected to ensure it was fit for human
consumption. We have a lot to be proud of in that area.
Australia has a lot to be proud of. We have a good
quarantine system, which has been enforced along our
borders. We are also lucky to have the sea right around
us; we have an artificial barrier that stops unfit products
coming across our borders from Asia, Europe and other
places around the world. It is a lot easier for our people
to stay clean, but it is important that we maintain that
clean, green reputation around the world because a lot
of our product is exported.
The purpose of the Plant Biosecurity Bill 2010 is to
provide a new legislative framework to enhance
biosecurity plan measures. The bill will apply to pests
and diseases that affect agriculture, forest, native and
amenity plants as well as plant products, such as fruit,
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grains, vegetables, herbs, cut flowers and timber. A
broad range of products are covered by this legislation.
The member for Swan Hill, the shadow Minister for
Agriculture, has spoken extensively on this bill, as have
other members. Like him, I am not opposed to this
legislation. I asked the parliamentary library to do some
research on the employment sector of my electorate of
Lowan. Australian Bureau of Statistics figures on
industry of employment by age and sex highlight that
of the 13 304 males employed in the electorate —
unfortunately I do not have the statistics for females —
4053 are employed in the agriculture, forestry and
fishing industries and 1075 are employed in the
manufacturing industry. Those figures highlight the
importance of the agriculture, fisheries and forestry
industries as well as the manufacturing sector.
However, when we look at the statistics on industry of
employment by occupation we see that of the
24 086 people employed in Lowan 5656 are employed
in agriculture, forestry and fishing — about 20 per cent
of the workforce. As we have had 12 years of drought,
not too much fishing goes on in my area, so
employment is mainly in agriculture and forestry.
We are also trying to build on the manufacturing sector
to value add to it. The Minister for Gaming has been up
to Luv-a-Duck and has met with the people there. That
is a fantastic part of the manufacturing sector. In
western Victoria we grow the grain, we fatten the ducks
on the properties and the ducks are processed at Nhill.
They then hit the supermarket shelves not only here in
Victoria but also in Western Australia, where I have
seen them. Luv-a-Duck is a well regarded product, and
more people are eating duck. The minister is smacking
his lips as if he might get hold of some later tonight!
The interest in such products highlights how important
the agricultural sector is.
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machinery, rocks, sand and gravel. The reality is that a
lot of it goes around through machinery. In western
Victoria there is a lot of grain growing, so many of our
contractors and farmers move north early in the season
to harvest with large headers, tractors and augurs. It is
important to clean that machinery before it comes south
and across the borders.
We also have the problem of locusts, and we are going
to need many contractors to spray the pesticides to
control them. A lot of the equipment will come not only
from across Victoria but also interstate. Hopefully we
will be able to control the locusts. We were accused of
scaremongering this time last year. There have been
enormous concerns with locusts this year. We saw a lot
of them earlier in the season; unfortunately I had a lot
of them on the front of my car. They did a lot of
damage, not only to the agricultural industry but also to
people’s private properties and even sporting grounds.
Of the nine grounds used by the Southern Mallee
Football League, eight were rendered unusable because
of the locusts that were around early this year. We are
bound to see more locusts in the spring when the
weather gets warmer. Hopefully the contractors that
move across the borders will be clean and able to help
us control these locusts.
The other purpose of the legislation is to manage and
control the spread of pests and diseases within the state.
It is important to look at those problems. The member
for Shepparton is here and knows about fire blight. We
do not want to see diseases such as fire blight move
around. Our horticultural industry is important,
particularly along the Murray River and down
throughout the north-east. My understanding is that the
largest quantity of produce that goes out through the
port of Melbourne is not cars, it is dairy produce.
Mr Batchelor interjected.

One of the main purposes of the bill is to prevent the
entry of pests and diseases. I spoke before essentially
about diseases. As the previous speaker said, under this
bill farmers and land-holders will have to have a
property identification code, or PIC. This is important
for trace back. If we are unfortunate enough to get a
disease flare up, we need to be able to trace it back to
the property. It is important to get right the processes in
the abattoirs and any other food processing places so
we can trace it back to the property that has the
problem. Sometimes that causes some anxiety, but the
industry is too important, and we need to be able to do
the appropriate trace back.

Mr DELAHUNTY — The Leader of the House has
informed me that that is correct. That is very handy; it
shows how important the dairy industry and the
horticultural industry are in the north-east. It has been a
crying shame that we have seen this Labor government
stealing water from the north and taking it away from
agricultural production in the north, whether it be dairy
produce or horticultural produce. Taking water, which
is the foundation of much of the industry, from the
north is something that this Labor government should
be condemned for doing. No doubt it will be
condemned later this year, on 27 November.

Another purpose of the bill is to strengthen border
protection by broadening the list of things that can carry
pests or diseases into Victoria to include moving

Another purpose of this bill is to maintain productivity
and market access for plants and plant products. That is
where this government can do more in relation to the
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marketing and promotion of our products, not only here
in Australia but, importantly, overseas. It should take
on some of the organisations like People for Ethical
Treatment of Animals¸ which I would have to say is not
doing our industry any good at all. The reality is that
our manufacturing and agricultural industries have a big
bearing on employment in not only my area but the
whole of Victoria. I have highlighted its importance to
my electorate of Lowan, but it is also important for the
port of Melbourne and many other places.
Members will realise from my contribution tonight that
I am keen to see the bill supported. It will play an
important role in not only the agricultural industry but
also the manufacturing industry in Victoria and in
Australia more broadly. With those few words, I will
not be opposing the legislation.
Ms BEATTIE (Yuroke) — I will make a few brief
remarks on this bill. The previous speaker talked about
how this bill was very important to his electorate. That
is true. Indeed it is important to the whole state. The
purposes of the bill are: to prevent entry of exotic plant
pests and diseases into Victoria; manage and control the
spread of pests and diseases within the state; and
maintain productivity and market access for plants and
plant products produced by Victorian industries.
I would like to go through some of the figures that
explain why it is so important for Victoria. Across
Victoria there are more than 11 000 agricultural
plant-based enterprises, and 90 per cent of the industry
is comprised of small businesses or businesses that
employ less than 20 full-time employees. Most of these
small businesses are based in regional Victoria and are
major providers of employment in rural communities.
In 2006–07 plant-based industries generated
approximately $3.4 billion for the Victorian economy at
the farm gate. Many of Victoria’s agricultural
plant-based industries are also significant exporters. In
2007–08 Victoria accounted for 37 per cent or
$386 million of the nation’s horticultural industry
exports, which included $195 million of fresh or dried
fruit and almost $40 million of nuts. Major export
markets included countries with particularly strict
quarantine standards such as Japan and New Zealand.
Victoria’s $508 million of grain exports also accounted
for 20 per cent of Australia’s total.
The Climate Change Bill has been debated today. We
are seeing the effects of climate change all across the
world. Russia has had record temperatures and its
longest ever dry spell. Its wheat crop has taken a hard
hit. As a result, northern European markets will be
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looking to Australia and indeed Victoria to supply their
wheat.
I want to say a couple of words on quarantine
standards. I am a great supporter of those standards. In
this country Victoria is well respected. We can see why
our quarantine standards are so high; we only have to
look at what happened in the year before last with the
equine flu. It cost the racing industry millions, perhaps
even billions, of dollars, so I am a strong supporter of
very strict quarantine standards.
With those few words I commend the bill to the house.
I congratulate the minister on the consultation process
that was undertaken, with the discussion paper, impact
assessment, release of the exposure draft and
accompanying explanatory paper, finalisation of the
business impact assessment and the bill itself. It has
been through a long period of consultation. It is a
fantastic bill, and I commend it to the house.
Mrs POWELL (Shepparton) — I am happy to
speak on the Plant Biosecurity Bill 2010 and also to say
the Liberal-Nationals coalition will not be opposing this
bill. We think it is important to support any bill that has
as its purpose the enhancement of biosecurity measures.
As other speakers have said, the main purpose of this
bill is to prevent the entry of pests and diseases into
Victoria through transport regulations and also through
the enforcement of other provisions. It is also important
to manage and control the spread of pests and diseases
within Victoria through the use of administrative
procedures such as property identification codes and
inspection and enforcement procedures, and to maintain
productivity and market access for plants and plant
products through labelling and quality assurance
procedures.
The area that I represent is known as the food bowl of
Australia, so any introduction of either exotic diseases
or plants and pests that could cause any sort of
detriment to employment and production in my area
would cause a huge amount of angst for growers. The
introduction of a number of diseases into Victoria
would cause devastation to my region. New Zealand’s
application to export apples to Australia has caused
years of angst to the growers in my electorate. The
major concern is that New Zealand has fire blight, a
virulent disease which could devastate our apple and
pear industry. It develops rapidly, and no country has
ever been able to eradicate fire blight once it has been
established.
In Australia at the moment there is no fire blight, so we
want to make sure that situation continues. Fire blight is
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endemic in more than 40 countries, including New
Zealand. The fact that New Zealand has fire blight is a
major concern. If it comes into Australia, there will be
nothing we can do to eradicate it and we will then lose
our clean, green image.
In 1997 a visiting New Zealand scientist conveniently
claimed that he found fire blight in Melbourne’s Royal
Botanic Gardens. He took the plant matter back to New
Zealand. There was concern that he was able to get that
plant matter back into New Zealand from Victoria. We
wonder what sort of quarantine protection was in place
to allow the plant to be removed from that area.
Because of this so-called find quarantine restrictions
placed on orchards and nurseries in the Goulburn
Valley and the Murray Valley. This cost the orchardists
and nurseries millions of dollars in lost production. The
nurseries could not sell the plants that could host the
fire blight disease, and the orchardists could not sell
their fruit across the borders or overseas until the
quarantine was lifted.
All orchards had to be systematically inspected to see
whether fire blight was in those areas. That cost a lot of
money and led to much angst. A lot of growers had to
put their fruit in cold storage; they were not able to use
their normal markets because they were told they were
quarantined. Consequently a number of orchardists lost
their markets and were not able to get them again. This
was a huge impost and disadvantage for people in my
area.
The Goulburn Valley could lose as much as 90 per cent
of its pear and apple orchards if fire blight came into
Victoria. In the year 2000 about 5000 people marched
in the streets of Shepparton. In 2004 about 8000 people
joined a fire blight rally. Businesses closed their doors
between lunchtime and 2 o’clock. People joined in the
rally because the issue did not just affect fruit growers;
it affected retail and all sorts of businesses, it affected
the transport business and it affected employment. If we
lost our pear and apple production, it would have huge
ramifications right across my electorate.
Biosecurity protocols were being challenged all this
time. The growers did not believe the measures were
able to protect the apple and pear industry. I would like
to congratulate John Corboy, who was the fire blight
task force chairman, for his many years of work trying
to ensure that proper protection was put in place for the
orchardists. Now the Chinese are wanting us to import
their apples. The industry is worried that the quarantine
measures proposed are not strict enough. A news article
from Monday, 14 June, titled ‘Growers worried by
Chinese apple imports’ states:
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Australian fruit growers will ask the federal government to
step in following a decision to allow Chinese apples into the
country.
The industry’s peak group, Apple and Pear Australia, have
lost their appeal against a recommendation to allow Chinese
apples to be imported.
The decision was handed down by the Import Risk
Assessment Appeals panel late on Friday.

Again, we have to make sure that we in Victoria protect
our fruit industry, our dairy industry and all of those
industries that rely heavily on being able to produce
quality products. I look forward to this legislation
passing through the Parliament, and hopefully these
regulations will be able to protect our growing
agricultural industry.
Debate adjourned on motion of Mr LANGDON
(Ivanhoe).
Debate adjourned until later this day.

CLIMATE CHANGE BILL
Second reading
Debate resumed from earlier this day; motion of
Mr BRUMBY (Premier).
Mr LANGUILLER (Derrimut) — It gives me
pleasure to rise tonight in support of the Climate
Change Bill 2010. What an important piece of
legislation this government has brought into this
chamber! I am delighted to be able to speak on it for
some time. The bill proposes an act to provide a
framework for action on climate change in Victoria.
Acting Speaker, as you know, Labor is proud of its
record and what we do in relation to climate change and
tackling climate change. The bill commences with a
preamble which recognises that there is overwhelming
scientific consensus that human activity — that is, what
human beings do in their day-to-day lives — is indeed
causing climate change and includes overarching policy
objectives for Victoria’s response to climate change,
together with guiding principles which the minister is to
apply in administering certain sections of the act once it
is passed.
This bill also establishes a target. We are serious about
climate change, and therefore we will establish a target
to reduce Victoria’s greenhouse gas emissions by
20 per cent compared with 2000 levels by 2020. That is
an important target which we are very committed to
and which will unfold progressively over the next
decade.
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The bill creates an obligation for government and
decision-makers to take into account climate change
when making decisions or taking any action under a
specified legislative provision. It means every minister,
every jurisdiction, every government department when
making decisions, when rolling out programs, will
consider and take into account what impact those
programs, activities and actions will have on climate
change and, accordingly, make the plans that are
required to ensure that we reduce the way we
contaminate the environment and that we contribute to
the improvement of the environment and climate
change issues.
It requires the preparation of a climate change
adaptation plan every four years, which will provide for
an outlining and risk assessment of climate change
impacts on Victoria. Indeed it will determine the
government’s priorities in response to those impacts
and risks. The bill requires the preparation of a biennial
report on climate change science and emission data for
Victoria, which will include reporting on Victoria’s
progress in meeting these requirements in terms of
legislation. I think it is important that not only do we
talk about climate change but indeed we do things
about tackling climate change challenges.
The bill provides that if a national emission trading
scheme is introduced by the commonwealth Parliament,
an immediate review of this legislation will be
conducted. In addition, it makes amendments to the
Environment Protection Act 1970 to expressly
empower the Environment Protection Authority —
which we commend for the work it does — to regulate
the emission or discharge of greenhouse gas substances,
facilitate the operation of the Climate Communities
Fund account and enable the minister to enter into
climate covenants for the purpose of facilitating
measures and activities directed at climate change.
Finally, the bill establishes a new forestry and carbon
sequestration rights framework to facilitate this
development of the emerging carbon sequestration
industry on private and Crown land, to repeal the
Forestry Rights Act 1996 and to make consequential
amendments to other acts. In conclusion, this is a very
good bill. It leads the way, and I commend the speedy
passage of the bill in this chamber.
Mr SEITZ (Keilor) — I rise in support of the
Climate Change Bill and to make some observations on
it. As previous speakers have said, we are looking at a
20 per cent reduction in our carbon emissions by 2020.
I recommend the bill because some people do not
understand that a preliminary process is taking place. It
is not a matter of doing something overnight and going
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cold turkey. This is going to be a gradual
implementation involving education of the community
and development of the processes needed for people to
become accustomed to and aware of climate change.
It is not something that can be done overnight, when
one looks at the damage we humans have done over the
years to this planet. I invite members to look at how the
Phoenicians deforested all of what is now known as
Bosnia virtually across the board and took away all the
timber so that rocks and cliffs are all that is left; to look
at the desert in China and the sand dust that blows
around the world and affects all of us, depending on
which direction the wind comes from, in the form of
sandstorms. In Australia we get excited when we have
sandstorms, but because of the large deserts on the
African continent and in China sandstorms are a real
issue there that has to be handled over a long period of
time and where money has to be invested in
rehabilitation, development and educating the
community.
We are talking about carbon emissions and carbon
containment. This morning we heard talk about the
situation at Morwell and what will happen there with
the power station closing down. It is something society
will have to understand, adjust, develop and bring to
fruition. I refer particularly to Israel, where the people
carved out of a desert a fertile land. They turned it
around, but it did not happen overnight — and it is an
ongoing process.
Australia is a small nation. We have a big land mass but
a small population. We should be able to contribute in a
small way and lead the way for the rest of the world.
We should set examples. I look at the bill before us as
just the beginning, with many other actions needing to
be taken and a lot more legislation needing to be put in
place. It is a small start, and I hope for a big result. I
hope I live long enough to see 2020 and the changes
that will have been brought about by the
implementation of the measures in this bill and the
further climate change legislation that will be required
worldwide, but particularly in our region here in
Australia, as we try to rehabilitate land masses.
Recently we have been worrying about a drought. Of
course there was no rain for a few years, so we were all
panicking about that. But the climate change issue has
been coming. It is a bigger issue for human society than
anybody realises, understands and articulates. Having
said those few words, and as other members want to
speak, I wish the bill a speedy passage.
Ms PIKE (Minister for Education) — I take this
opportunity to say a few words about the Climate
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Change Bill and to lend my strong support to it. I had
the privilege of being present at the Princes Hill
Secondary College, a school in my electorate, with the
Premier, the Minister for Housing and Minister for
Local Government, the Minister for Energy and
Resources and the Minister for Environment and
Climate Change, to talk to the young people there about
the initiatives the government is taking which are
embedded in this piece of legislation. Anybody who
has the privilege, as I do as Minister for Education, to
spend a lot of time with children in our primary schools
and young people in our secondary schools will know
that young people are very much aware of the impact
humans are having on our environment and are very
conscious of what this impact, if allowed to continue
unabated, will be in the future.
The Premier and I had a long conversation with young
people about the kinds of actions required to limit the
impact we are having on the environment. They are
clear that it is in the area of emissions and the
continuing growth in emissions of carbon dioxide
where we are having the greatest impact and that
therefore we need to develop strategies that will
decrease those emissions over time. We talked to them
about the setting of a target and that these things do not
just happen by accident. We said that you have to be
intentional about it, that you have to set a goal and that
you have to be able to measure your success towards
that goal. The setting of a 20 per cent reduction target in
this bill is an important characteristic of that
measurement.
We then spoke to the young people about the kinds of
actions that would help bring about that target,
including the progressive closure of one of the dirtiest
power stations in the world, which is right here in
Victoria, and the need to replace that form of energy
with a significant increase in renewable energy from
sources such as solar, wind, geothermal and other forms
of energy. Young people know all about these things.
They research them for their work at school. They are
very aware and conscious of these things. In many
ways they offer leadership to us adults, because they
know that if things do not change, the future for them
will look very dim.
The other things we talked to them about were the
things they can do and the things that are meaningful in
their own homes. The Premier asked, ‘Who can think
of eight things you can do in your own household that
will help to reduce your emissions?’. They immediately
popped their hands up, because they knew that things
like turning off appliances at the switch and all those
other kinds of things will help them.
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Mr Ingram interjected.
Ms PIKE — Yes, the students do show you up,
because they know. They have thought about these
things, such as overcharging appliances like mobile
phones and computers when it is not necessary to do so,
obviously turning off lights and cutting down the time
spent in the shower to save the energy needed to heat
the hot water. They are very conscious and aware of all
of those sorts of things.
The significance of this bill is obviously that it offers
leadership and takes meaningful action on climate
change. But when we think a bit more about it, what we
are really doing is securing the future for young people.
We are securing the future for our children — the little
ones, the ones who are in primary school and the ones
who are in secondary school — who at this moment are
not in a position of power and are not able to make
these decisions but will very much the recipients of the
decisions we make.
For those reasons — for the sake of young people and
for the sake of our future, which is very much their
future — I strongly support the initiatives in the
Climate Change Bill. I am enormously proud to be part
of a government that has the courage but also the
capacity to introduce these kinds of significant changes,
which will have such an impact on our society both
now and into the future.
Ms GRALEY (Narre Warren South) — When I
commenced in this house I said in my inaugural speech
that one of the greatest challenges we face in this
generation is to not leave the planet in worse
circumstances than existed when we inherited it. Today,
as we approach the end of the 56th Parliament, the
Climate Change Bill 2010 is really the perfect bookend
to my first term in the Victorian Parliament as part of a
reforming Labor government — a government that is
committed to making Victoria the best place to live,
work and raise a family — to making it a sustainable,
prosperous and fair Victoria.
The Climate Change Bill contains the first legislated
decision-making framework in Australia with respect to
climate change. It is a landmark piece of legislation that
makes Victoria a national leader on climate change.
The commitment to reducing Victoria’s emissions by
20 per cent by 2020 goes further than any other
Australian jurisdiction has gone. I know the Premier is
in the house. I would like to commend him on his
astounding leadership on this issue, which is so
important to all Victorians. Where others have failed
with such a bill, the Brumby Labor government will
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succeed. I heartily endorse the bill and commend it to
the house.
Ms DUNCAN (Macedon) — I rise to support the
Climate Change Bill 2010. I also say that I am
extremely proud to be part of a government that has
taken this action. It is an action that is based firmly in
science. It is extremely frustrating that in this country
we continue to have this debate about what is the
overwhelming scientific consensus — that human
activity is causing climate change. We know we need to
act, and with this piece of legislation the Victorian
government is the first in Australia to do so. I note that
there will be a review of this act if a bill is introduced in
the commonwealth Parliament. We need to act as a
country. In the absence of action nationally, Victoria is
taking a lead. I commend the bill to the house.
Mr HOWARD (Ballarat East) — I also want to
speak briefly on this climate change legislation. I, like
the clear majority of Victorians, am concerned about
climate change. It is a case of needing to show
leadership rather than doing like those on the other side
of the house do and either denying climate change
altogether or simply saying it is up to other jurisdictions
to act first. It is vital that we show leadership in the
absence of leadership being shown elsewhere.
We are of course disappointed that the federal Labor
government’s carbon pollution reduction scheme was
knocked back by the Greens, the Liberals and other
opposition members in the Senate, which left this
government to take the lead. This bill shows that we are
going to take the lead in trying to bring carbon
emissions back into our atmosphere. We are showing
leadership with the great range of actions that are listed
in this legislation. I am sorry that I am not able to speak
in more detail on this matter now, but clearly others
have presented the case. I simply wanted to say I
strongly support this action. We need to act as strongly
as we can and show leadership.
Mr BRUMBY (Premier) — I will make a few brief
comments to bring the debate to a close. In doing so I
thank all honourable members, and I acknowledge that
a lot of members wanted to speak on this historic piece
of legislation. At the outset I thank all members of
Parliament who contributed, particularly those who
contributed strongly and positively towards the debate
on the Climate Change Bill.
Completely coincidentally, as it happens, the day this
bill will hopefully pass through this house is the same
day as the announcement, as I reported in question
time, of the largest wind farm development in the
Southern Hemisphere, the largest new renewable
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energy development in the Southern Hemisphere and
the largest renewable energy development in Australia
since the Snowy Hydro scheme. This project is strongly
supported by the local community and local
landowners, and it was great to get that announcement
out today. It will result in 400 jobs directly, 800 jobs
indirectly and enough new renewable power to look
after the needs of 220 000 homes.
I am obviously proud of the record of our government
in tackling climate change. As the member for Ballarat
East just mentioned, we have been and continue to be
the national leader in this area. Whether it has been the
white paper on land and biodiversity, whether it has
been the $175 million Jobs for the Future Economy
plan we released at budget time or whether it has been
the white paper action plan on climate change, all of
these things position Victoria as the leader not just in
accepting and recognising the challenge of climate
change but also in actually doing something about it
and providing a model to other Australian states, to the
federal Parliament and to other governments around the
world.
If you look at the white paper, which is so linked up
with this legislation, it is of course centred on achieving
the commitment enshrined in this bill of a 20 per cent
reduction in carbon emissions by 2020. As I said when
delivering the second-reading speech in the house, that
is equivalent on a per head basis to a 40 per cent
reduction in carbon emissions for every Victorian. Of
course the white paper action plan identifies the ways in
which we can successfully achieve that target, such as
making Victoria the solar state. On this side of the
house we are passionate about solar energy, so we have
set out in our white paper action plan a commitment to
use solar energy to generate 5 per cent of our electricity
needs in this state by 2020. Combined with the national
renewable energy target, that will mean that by 2020 at
least 25 per cent of all the power in our state will be
produced from renewable sources. That is a huge sea
change from where we are at the moment in terms of
the generation mix, and doing this will generate new
jobs and new opportunities for Victorians.
The second way in which we will achieve that target is
by reducing emissions from brown coal, with the
commitment to reduce emissions by up to 4 million
tonnes by 2014. As I have spelt out publicly on a
number of occasions, that is equivalent to the closure of
two units of the Hazelwood power station, and we are
committed to the staged closure of Hazelwood. We
need to do that — it is the dirtiest power station in
Australia — not just to knock down those emissions but
also to create the opportunity in the market to bring on
new renewable generation and also to bring on new gas,
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hopefully at Macarthur and hopefully at Shaw River, to
give us lower emissions and the energy security that we
need for our state to grow and prosper in the future.
The third measure is improving household energy
efficiency by raising the average efficiency of Victorian
homes to the equivalent of 5 stars by 2020. In doing
that we will slash emissions, and in slashing emissions
we will reduce the electricity bills of Victorian families.
When I was in Marysville just last week I was taken to
a home that has been rebuilt. It is an amazing house to
see. It has a sloping roof design a bit like Southern
Cross station and windows the whole way around the
house. This is a 7.5-star-energy-rated home, and what it
shows is that you can have beautiful design, natural
light, windows all around the house and still achieve an
energy rating of not just 5 stars or 6 stars but 7.5 stars. It
is a sign of what we can do in the future if we focus on
this area of energy efficiency and sensible home design.
As I said, we are committed to bringing the average up
to 5 stars by 2020.
The bill provides new opportunities in farming and
forestry to profit from the development of carbon
offsets. This again will create major new opportunities
in agriculture in the future and opportunities for small
to medium businesses. We have often referred to this
debate as not just about tackling climate change but
also about creating a new climate of economic
opportunities, and so we will in small businesses. That
is one of the reasons the Minister for Small Business
has been supportive of so many of the measures in this
bill — so we can go out and create those new jobs and
new opportunities, particularly in country Victoria, and
the industries of the future.
I thank members who have contributed to the debate on
this bill. I did not listen to all of them but there were
some great contributions. I particularly compliment the
member for South Barwon on his contribution. He
noted that the community’s views are well ahead of the
current political debate in Australia, that that
community wants strong action and that this delivers on
that community aspiration. I compliment also the
member for Prahran, who rightly pointed out that taking
action on climate change will result in significant new
opportunities for investment, growth and jobs in clean
and sustainable industries.
I did not hear all of the member for Evelyn’s
contribution. I simply say to her that even for people
who do not believe in climate change the reality is that
across Australia and across the world there is virtually a
tidal wave of investment waiting to be made in new
alternative energies, in solar generation, in wind
generation, in household efficiency improvements, in
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business efficiency improvements and in things like
ceramic fuel cells. Even if people do not believe in
climate change, they should support this bill because it
provides the framework for substantial new economic
opportunities in the future. That is the point of it. We on
this side of the house believe climate change is real, that
we need to address it and we need to address it in a way
that is good for both the environment and our economy.
I think members are well aware of the key features of
the bill.
In conclusion, I again thank all the members,
particularly those on this side of the house, who have
spoken so strongly in support of this legislation. I thank
the number of ministers across government who
worked on this bill. I thank particularly the Minister for
Environment and Climate Change and the Minister for
Energy and Resources for their contributions to this
bill.
Quite a large team of public servants have been devoted
to the development of the bill. As it is the first bill of its
type in Australia, I acknowledge the work of those in
the Office of Climate Change and that of Rebecca
Falkingham. I also thank all the others: Scott Hamilton,
Darren Gladman, Jane Holden, Kylie Goodwin,
Jennifer Batagol, Sarah-Jane McCormack, Alison
Dodd, Matthew Minchin, Roland Dillon, Katherine
Huynh, Jeremy Semkiw, Damon Jones, Chris Hotham,
Jane Poxon, Sally Wilkinson, Charlotte Wilson and
Sarah Davey-Moor. These are people who believe in
this bill, who believe it will make a difference and who
are proud of the leadership the Victorian government
has shown in this regard.
I thank every member. The bill is a good package, and I
hope it enjoys a successful passage through the upper
house. I hope the Liberal-National coalition will come
to a view on the bill. At the moment it has not
expressed a view for or against it. I hope we see it
support this bill in the upper house so that the people of
Victoria know that in our state Parliament we are united
in tackling climate change, building a cleaner, greener
and healthier environment and generating the jobs of
the future for generations to come. I thank the house.
Motion agreed to.
Read second time; by leave, proceeded to third
reading.
Third reading
Motion agreed to.
Read third time.
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ASSOCIATIONS INCORPORATION
AMENDMENT BILL
Council’s amendments
Returned from Council with message relating to
amendments.
Ordered to be considered later this day.

MINERAL RESOURCES AMENDMENT
(SUSTAINABLE DEVELOPMENT) BILL
Second reading
Debate resumed from 11 August; motion of
Mr BATCHELOR (Minister for Energy and
Resources).
Mr BATCHELOR (Minister for Energy and
Resources) — In summing up I thank all members who
have made a contribution to debate on this bill. As
members know, this is the first tranche of reforms to
this important piece of mining legislation. After the
election a subsequent round of amendments will be
brought on by the new government. These early ones
have the support of the industry and, I understand, the
opposition. In that context I am thankful for the support
that has been provided for the bill.
With this bill the government is trying to modernise and
provide encouragement for mining activity. The suite of
proposed changes to licences is designed to enable that
to occur. With the introduction of new licence forms
the government essentially wants to make sure that it
encourages the exploration of mining activity. For far
too long companies have gained access to tenements
and not undertaken extensive exploration activity. They
have tended to sit on that privilege they have been
offered. They have tended to land bank the exploration
activity; they have not progressed it. By not doing that
they have denied the opportunity to other mining
companies that may have an active interest to pursue
exploration activity or better resources, capital, ideas or
geological understanding. We want to see that type of
company actively engaged in mining activity here.
Mr Ingram interjected.
Mr BATCHELOR — Yes, that is right. The
member for Gippsland East is rudely interjecting on the
side. We want those who have an interest in pursuing
activity, those with the capital resources and those with
the geological understanding to be able to proceed with
that activity. The changes that the government is
putting in place are designed to enable that to happen.
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Subsequent changes to the bill will be the subject of
detailed discussions with the mining industry and the
community more broadly. The Minerals Council of
Australia has been particularly engaged in the
discussions with the government. The Victorian branch
of the council is a particularly engaging organisation.
Its members have the best interests of both the
community and the industry at heart, notwithstanding
the periodic tumultuous behaviour of members at a
national level. That is not replicated here in Victoria. I
thank the Minerals Council of Australia, the Victorian
branch and their officials for their engagement, advice
and critique of what we are trying to do and their
preparedness to offer solutions to the government to
help make improvements to various elements of the
legislation. They have been productive in the first
tranche, and we expect them to be productive in the last
tranche.
In his contribution the member for Malvern made some
comments about the mining warden. The government
had some difficulties with the previous incumbent in
the office. We sorted that out and dealt with it in a very
humane way. We now have a very good mining warden
undertaking the work. It is interesting to note that when
the new mining warden went into the office to look at
the workload left over from the previous incumbent he
found there were a lot of files that had been opened but
not closed in order to make the workload look greater
than it actually was. There was a bit of loading up to try
to justify the extension of the work from four days to
five days.
Interestingly, with an experienced, dedicated mining
warden in place now — a man who had an outstanding
reputation before his current position and who has
continued to be highly regarded in the mining
industry — the workload has become much more
realistic; I think he is doing about two days per week.
He will do the required work because he is a very
experienced person. The comments made by the
member for Malvern earlier today were inappropriate
and did not reflect the reality of the departure of the
previous incumbent and the excellent replacement I put
in place. John Butler is a terrific appointment, and he is
doing an excellent job, performing much more
efficiently and comprehensively than the mining
warden who departed unexpectedly not so long ago. I
commend this bill to the house.
Business interrupted pursuant to standing orders.
The SPEAKER — Order! The time set down for
consideration of items on the government business
program has expired.
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this bill a second time until there has been adequate time for
proper consultation on the contents of the bill with the
community and with affected stakeholders’.

Motion agreed to.
Read second time.
Third reading

House divided on omission (members in favour vote
no):

Motion agreed to.

Ayes, 48

Read third time.

LOCAL GOVERNMENT AND PLANNING
LEGISLATION AMENDMENT BILL
Second reading
Debate resumed from 11 August; motion of
Mr WYNNE (Minister for Local Government).
Motion agreed to.
Read second time.
Third reading
Motion agreed to.
Read third time.

CONSUMER AFFAIRS LEGISLATION
AMENDMENT (REFORM) BILL
Second reading
Debate resumed from 11 August; motion of
Mr ROBINSON (Minister for Consumer Affairs).
Motion agreed to.
Read second time.
Third reading
Motion agreed to.

Andrews, Mr
Barker, Ms
Batchelor, Mr
Beattie, Ms
Brooks, Mr
Brumby, Mr
Cameron, Mr
Campbell, Ms
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
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Duncan, Ms
Eren, Mr
Foley, Mr
Graley, Ms
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Hennessy, Ms
Herbert, Mr
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Hulls, Mr
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Langdon, Mr
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Lim, Mr
Lupton, Mr
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Merlino, Mr
Morand, Ms
Munt, Ms
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Neville, Ms
Noonan, Mr
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Richardson, Ms
Scott, Mr
Seitz, Mr
Stensholt, Mr
Thomson, Ms
Trezise, Mr
Wynne, Mr

Noes, 30
Asher, Ms
Baillieu, Mr
Blackwood, Mr
Clark, Mr
Delahunty, Mr
Dixon, Mr
Fyffe, Mrs
Hodgett, Mr
Ingram, Mr
Kotsiras, Mr
McIntosh, Mr
Morris, Mr
Mulder, Mr
Napthine, Dr
Northe, Mr

O’Brien, Mr
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Smith, Mr K.
Smith, Mr R.
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Victoria, Mrs
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr
Wooldridge, Ms

Amendment defeated.

Read third time.

Motion agreed to.

TRADITIONAL OWNER SETTLEMENT
BILL

Read second time.
Third reading

Second reading
Motion agreed to.
Debate resumed from 11 August; motion of
Mr BRUMBY (Premier); and Mr CLARK’s
amendment:
That all the words after ‘That’ be omitted with the view of
inserting in their place the words ‘this house refuses to read

Read third time.
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LIQUOR CONTROL REFORM
AMENDMENT BILL
Second reading
Debate resumed from 11 August; motion of
Mr ROBINSON (Minister for Consumer Affairs).
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Sitting suspended 6.09 p.m. until 6.47 p.m.

EDUCATION AND TRAINING REFORM
AMENDMENT (SKILLS) BILL
Statement of compatibility
Ms PIKE (Minister for Education) tabled following
statement in accordance with Charter of Human
Rights and Responsibilities Act:

Motion agreed to.
Read second time.
Third reading
Motion agreed to.
Read third time.

PLANT BIOSECURITY BILL
Second reading
Debate resumed from 11 August; motion of
Mr HELPER (Minister for Agriculture).

In accordance with section 28 of the Charter of Human Rights
and Responsibilities (the charter), I table a statement of
compatibility for the Education and Training Reform
Amendment (Skills) Bill 2010.
In my opinion, the Education and Training Reform
Amendment (Skills) Bill 2010, as introduced to the
Legislative Assembly, is compatible with the human rights
protected by the charter. I base my opinion on the reasons
outlined in this statement.
Overview of bill
The primary purpose of the bill is to amend the Education and
Training Reform Act 2006 (ETRA) to strengthen regulation
of the vocational education and training (VET) sector.

Motion agreed to.
Read second time.
Third reading
The SPEAKER — Order! As the required
statement of intention has been made under
section 85(5)(c) of the Constitution Act 1975, the third
reading of the bill is required to be passed by an
absolute majority.
Motion agreed to by absolute majority.
Read third time.

PRIVATE SECURITY AMENDMENT BILL
Second reading
Debate resumed from earlier this day; motion of
Mr CAMERON (Minister for Police and
Emergency Services).
Motion agreed to.
Read second time.
Third reading
Motion agreed to.
Read third time.

The bill seeks to provide additional protection for all students
of vocational education and training organisations. It follows
in the wake of the Education and Training Reform (Overseas
Students) Act 2009, introduced last year, which was intended,
in particular, to protect the education of overseas students
following some high profile collapses of education providers.
The Education and Training Reform Amendment (Skills) Bill
2010 (the skills bill) will continue to protect the interests of
students enrolled at, or interested in applying to a registered
training organisation and it will do this through a number of
means.
The skills bill ensures that the most recent Australian quality
training framework (AQTF) is implemented in Victoria in
relation to the provision of VET.
The skills bill widens the function of the Victorian
Registration and Qualifications Authority (VRQA) to ensure
it is best equipped to carry out the new powers proposed in
the bill as the state’s regulatory authority. For example, the
skills bill seeks to give the VRQA the ability to use a greater
breadth of enforcement measures to ensure provider
compliance, undertake a more flexible role in relation to
registrations, and utilise enhanced powers to collect
information. The skills bill also extends the matters which
must be considered by the Victorian Registration and
Qualifications Authority (VRQA) when considering an
application for registration as a training organisation as well
as matters it must consider when considering whether to
deregister an organisation.
The skills bill also requires that most RTOs have a single
purpose of providing education and training, in line with
recent commonwealth amendments to the Education Services
for Overseas Students Act 2000.
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The skills bill provides that RTOs must have appropriate
complaint handling and establishes a register of complaints as
well as enabling the Minister for Skills and Workforce
Participation to approve independent dispute-resolution
systems for dealing with unresolved student complaints. The
skills bill also requires that standard contract provisions must
be included in contracts for the provision of services by
RTOs.
The skills bill gives the VRQA strengthened enforcement
powers, to ensure that RTOs are complying with their
obligations during the term of their registration. The skills bill
also creates new offences for RTOs and allows for the issuing
of infringement notices in relation to those offences.
The skills bill also makes changes in respect of TAFE
governance and to the Adult, Community and Further
Education boards. There are also changes to the Victorian
Skills Commission and a proposed protection for the TAFE
brand from incorrect use.
The skills bill strikes the right balance between the rights of
RTOs and students, particularly students’ entitlement to an
education which meets the standards against which the
provider is registered to deliver. The skills bill seeks to
maintain the high quality of education offered in Victoria,
thus promoting the right to education recognised by article 26
of the Universal Declaration of Human Rights and article 13
of the International Covenant on Economic, Social and
Cultural Rights.
Human rights issues
Not all RTOs or prospective RTOs will be affected by the
charter. Many RTOs or prospective RTOs are companies to
which the charter does not apply. According to information
provided by the VRQA, approximately 70 per cent of all
RTOs are companies, incorporated associations, or other
bodies generally not subject to the charter.
Section 6(1) of the charter states:
Only persons have human rights. All persons have the
human rights set out in part 2.
Note
Corporations do not have human rights
However, provisions of the skills bill relating to corporations
may have charter implications to the extent those provisions
affect individuals associated with a corporation, such as a
corporation’s managers and staff.
Human rights protected by the charter that are relevant to
the bill
The bill potentially engages the following human rights
protected by the charter:
Section 13: right to privacy and reputation
Clause 15 — new section 4.3.16(2A) (a) and (b) of ETRA
Clause 15 of the bill provides that the VRQA must take into
account various matters in deciding an application for
registration. Clause 15, new section 4.3.16(2A)(a) of ETRA
provides that the VRQA must now look at whether the
applicant, or high managerial agent of the applicant, has ever
become bankrupt, or taken the benefit of any law for the relief
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of bankrupt debtors, or compounded with their creditors or
made an assignment of their property for their benefit, or has
ever been a director of a company or body that was wound
up, or has ever been disqualified from managing corporations
under part 2D.6 of the Corporations Act. Clause 15, new
section 4.3.16 (2A)(b) of the ETRA provides that the VRQA
must take into account, in deciding an application for
registration, whether the applicant, or high managerial agent
of the applicant has ever been convicted of a sexual offence,
an offence that involves fraud or dishonesty or an offence
against a consumer act within the meaning of the Fair Trading
Act 1999 or relating to company administration, including
financial administration.
It could be argued that these clauses permit the VRQA to
invade the privacy of applicants for registration as training
providers by requiring that information about past history be
available to the VRQA and that this allows the VRQA to
make ‘judgement calls’ about the would-be provider, which
might be construed as an attack on the applicant’s reputation.
However, the right to privacy in section 13(a) of the charter is
only limited if the interference with privacy is ‘unlawful’ or
‘arbitrary’. ‘Unlawful’ means that no interference with
privacy can take place except if the law permits it. The United
Nations Human Rights Committee has said that a law which
authorises any interference with privacy must be precise and
circumscribed. In order to avoid being characterised as
‘arbitrary’ any interference must be in accordance with the
provisions, aims and objectives of the charter and should be
reasonable and justifiable in the particular circumstances.
If there is any invasion of privacy that might occur from these
proposed new provisions this can be justified on the basis of
needing to protect the interests of students. One of the key
principles enshrined in section 1.2.1(b) of ETRA is that:
all Victorians, irrespective of the education and training
institute they attend, where they live or their social or
economic status, should have access to a high quality
education that —
(1) realises their learning potential and maximises
their education and training achievement …
Furthermore, a new function of the VRQA, proposed by
clause 5 of the skills bill — new section 4.2.2(1)(na) of
ETRA — is to protect the interests of students as consumers
in the delivery of accredited courses and qualifications.
Clause 15 — new section 4.3.16(2A)(a) and (b) of ETRA —
aims to ensure precisely that. These new provisions attempt to
further protect the quality of education of prospective students
against financial failure or dishonesty of the applicant, as well
as ensure that any type of physical interaction that may occur
with students is suitable and appropriate. If a would-be RTO
has been convicted of certain types of offences as proposed
by these new provisions in the skills bill, it is reasonable to
consider that the quality of provision of education, or dealings
with students may be compromised. Financial failure of an
RTO or any inappropriate behaviour to a student puts any
learning potential of a student at huge risk and minimises,
rather than maximises, their education and training
achievement. Specific history of a would-be applicant is
important for the VRQA for making good decisions about an
applicant’s suitability for registration and maximising
protection for students who are potentially vulnerable both
physically and financially.
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The ability of the VRQA to take into account any sexual
offence conviction of the applicant is relevant in an education
context and provides a layer of protection for students. A
conviction for such offences already disqualifies a person
from teaching in a Victorian school (under section 2.3.9 of the
ETRA) and the skills bill effectively extends this
disqualification to the management of RTOs.
I consider that requiring the VRQA to take into account these
particular matters and offences as proposed by the skills bill
does not limit section 13 of the charter for the following
reasons:
Education providers who disagree with the decision of
the VRQA have the right to seek a review by VCAT of
a decision of the VRQA not to grant registration under
existing section 4.8.1 (1)(a) of ETRA. VCAT is a
tribunal for the purposes of the charter and its
proceedings are fully compliant with section 24 of the
charter.
Information obtained by the VRQA about these types of
matters and offences will only be used for these specific
purposes and therefore the collection of the information
is appropriately circumscribed.
The collection of this information conforms with
Information Privacy Principle 1.1 in that it will be
information necessary for the VRQA’s proposed new
function of protecting the interests of students. It will
therefore be lawful under the Information Privacy Act
2000.
The same rationale applies to proposed new clause 18 — new
section 4.3.21(3)(d) and (e) of ETRA — which requires the
VRQA to take the same matters into account in relation to
any decision to amend, suspend or cancel registration of an
RTO. Decisions by the VRQA to suspend or cancel
registration are also subject to review by VCAT under
existing section 4.8.1 (1) (b) of ETRA.
Clause 31 — new section 4.6A.3 of ETRA
This new section requires an RTO to keep a register of
complaints containing, among other things, the name of the
complainant, the date of the complaint and its resolution or
closure, and a reference to the RTO’s records in relation to the
complaint. This may engage the right to privacy but will not
limit it as the keeping of the register will be lawful, and
collection of the information will not be arbitrary. Only a
limited amount of specific information can be kept on the
register, and the register will not be open to the public.
Clause 44 — new section 5.8.3C of ETRA
This new section, which will permit the VRQA to issue
warning notices to the public that an RTO is under
investigation, may also engage the charter right to privacy, in
that the reputation of the RTO and of individuals associated
with it may be adversely affected.
The provision is similar in intent and effect to section 58 of
the Fair Trading Act 1999 which authorises publication of
consumer warnings.
However, the right is not limited because the giving of
warning notices will be neither unlawful nor arbitrary. The
VRQA must be satisfied that it is in the public interest that a
warning be given. Any warning will be provided based on
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sound reasoning and with due consideration. In reaching a
decision to issue a warning, the VRQA will have to balance
the protection of students’ interests — i.e. those of enabling
students to make informed choices about their education
providers against the rights of the RTO not to have such
information disseminated in a particular case.
The requirement, in proposed new section 5.8.3C(2), for the
warning notice to be published in the Government Gazette
and in a state newspaper is reasonable because students are
entitled to know that an investigation is under way and what
the possible risks are to their education. In the absence of
publication in these formats, it would be difficult to circulate
this information to students adequately.
Clause 44 — new section 5.8.3F of ETRA
This new section, which empowers authorised officers for the
purposes of the skills bill to conduct such things as searches
of an RTO’s premises for the purposes of monitoring
compliance, engages the right to privacy. However, the right
is not limited as it is neither unlawful, nor arbitrary. The
actions may only be taken for the purposes of monitoring
compliance with relevant law thus the actions must of
themselves be lawfully undertaken in respect of that
requirement. The actions taken by the authorised officer can
also only be taken for a specific purpose and are also subject
to a number of limitations which mean that they are not
arbitrary in nature. For example, they can only be undertaken
during reasonable daytime hours or when the premises are
open to the public; they will be accompanied by warnings to
the persons at the premises in respect of failure to cooperate;
they will not be performed if premises are unattended; and
will not be performed at residential premises. Importantly,
proposed new section 5.8.3F(7) specifically requires that the
authorised officer may only take action that is reasonably
necessary in order to ascertain compliance.
Clause 44 — new section 5.8.3G of ETRA
This new section, which will empower ETRA authorised
officers to conduct such things as searches of an RTO’s
premises with consent if they suspect a contravention of a
relevant law has occurred, also engages the right to privacy.
However, the right is not limited as it is neither unlawful, nor
arbitrary. The actions can only be taken if an authorised
officer suspects on reasonable grounds an alleged
contravention of a relevant law. The requirement for the
suspicion to be reasonable means that any such search will
not be arbitrary as it must be undertaken on the basis of a
reasonable decision-making process of the authorised officer,
given the circumstances.
Furthermore, in the case of both new sections 5.8.3F and
5.8.3G, there are a number of provisions which balance the
rights of the occupier of the relevant premises against the
overarching need of the authorised officer of the VRQA to
protect the interest of the students, thus ensuring the
provisions in new sections 5.8.3F and 5.8.3G are fair. For
example, any searches that require consent must be
accompanied by certain actions which will ensure actions
taken by the authorised officer are lawful in nature, such as
showing identity cards, providing information about the
nature of the search and advising the occupier that they refuse
to give consent to the entry and search. The occupier may also
withdraw consent at any time under new section 5.8.3H(7),
which leads to cessation of any activities by the authorised
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officer, under new sections 5.8.3F or 5.8.3G, which rely on
consent being given.
Clause 44 — new section 5.8.3X of ETRA
This requires the VRQA to keep a register of undertakings in
which any undertaking given under subdivision 4 of the skills
bill is given. This clause engages the right to privacy but the
right is not limited because the information collected under
this provision is neither unlawful, nor arbitrary. Information
on the register is collected as a result of a specific action
(entering into an undertaking). Information on the register
would be limited to the name of the RTO and the type of
undertaking given, so the amount of information collected is
minimal. The register is also not available for normal public
inspection (other than through a freedom of information
request). Accordingly, access to the information on the
register by the public is generally limited, thus minimising
any loss of the right to privacy by the RTO or the individuals
associated with it.
Section 15: right to freedom of expression
Clause 44 — new sections 5.8.3F and 5.8.3G of ETRA —
engages the right to freedom of expression, a right which
includes the freedom to impart information in various
mediums. This right is engaged and limited because these
particular proposed provisions permit authorised officers,
who have entered premises for the purpose of monitoring
compliance with relevant law, or investigating a possible
contravention of relevant law, to ask for the production of
documents kept at the premises.
The limitation is considered reasonable pursuant to section
7(2) of the charter as follows:
(a) The nature of the right being limited — the right to
freedom of expression, including the freedom to
impart information, is an important right, central to
a democratic society.
(b) The importance of the purpose of the limitation —
the purpose of the limitation on the right is
fundamental to protect the interests of students by
ensuring that information about compliance with or
suspected contraventions of the relevant law by an
RTO is made available to authorised officers.
Ensuring that RTOs are appropriately monitored
and regulated is a critical component of the
amendments enshrined in the skills bill. The
compelling of information under these new
sections is necessary for the provision of key
information in monitoring whether an RTO is
complying with the law or in investigating a
suspected breach. Section 15(3) of the charter
permits lawful restrictions as are reasonably
necessary to protect rights of others — in this case,
it is the rights of students that are being protected,
which is entirely appropriate.
(c) The nature and extent of the limitation — the right
is only limited in certain circumstances — i.e.
when authorised officers enter an RTO’s premises
for specific purposes and the limitation only relates
to documents required by the authorised officer to
be produced. The right not to produce other
documents kept by the RTO is unaffected.
Furthermore, there are safeguards on the limitation,
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making the limitation reasonable. The new sections
have requirements for certain warnings to be given
which will ensure that the person required to
produce the documents is well-informed of the
consequences of failure to produce the document,
as well as being informed of the purpose of the
search under new section 5.8.3H.

Additionally, if warnings are not given, this constitutes a
defence under new section 5.8.3R if the person is charged
with an offence for not complying with the requirement of the
authorised officer. This is consistent with recommendation 21
of the Parliament’s Law Reform Committee’s report on the
powers of entry, search, seizure and questioning by authorised
persons (May, 2002). This ensures that the limitation on the
right is itself subject to certain limitations, thus protecting the
right to freedom of expression under the charter of the person
required to produce the documentation. Furthermore, only
authorised officers may require such information, and must
show their identity cards thus ensuring that the right is not
inappropriately limited. The skills bill will also require that
those authorised officers are appropriately trained in the
exercise of their powers. This is consistent with
recommendations 17 and 22 of the Parliament’s Law Reform
Committee’s report on the powers of entry, search, seizure
and questioning by authorised persons (May, 2002).
(d) The relationship between the limitation and its
purpose — the limitation on the right is directly
related to its purpose to ensure that the interests of
students are protected.
(e) Any less restrictive means reasonably available to
achieve its purpose — there are no practicable less
restrictive means to achieve the desired purpose.
Section 20: right to property
Section 20 of the charter states that a person must not be
deprived of property otherwise than in accordance with law.
This right is engaged by the proposed changes in the skills bill
to the business licensing arrangements for RTOs in regard to
the changes proposed by clause 15 — new section
4.3.16(2A)(a) and (b) of ETRA — and clause 18 — new
section 4.3.21(3)(d) and (e) of ETRA — which require the
VRQA to look at additional matters in relation to the
registration and deregistration of RTOs. However, any
deprivation of property (i.e. arising from changes to licensing
arrangements) is not unlawful and therefore the right is not
limited. These particular changes proposed in the skills bill
are reasonable, are formulated with sufficient precision to
allow persons regulated by them to be aware of the rules
surrounding registration/deregistration, are not unduly
restrictive and are consistent with the intention of protecting
the interests of students as well as with the AQTF. There are
also transitional provisions to enable existing RTOs to
comply.
The right to property is also engaged by the new powers in
new section 5.8.3G and new section 5.8.3I of ETRA, which
permit authorised officers to seize evidence (with consent, or
with a search warrant) if they suspect a contravention with a
relevant law. However, the right is not limited because any
deprivation of property under these new sections would be
lawfully undertaken. The proposed powers are subject to
sufficient safeguards to prevent their inappropriate use — any
seizure with consent must be performed in accordance with a
number of criteria laid down in section 5.8.3H as outlined
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earlier, and any seizure with a warrant is subject to a
magistrate’s review of any request to issue a warrant, which
must be based on reasonable grounds which it will be up to
the authorised officer to demonstrate to the magistrate. The
seizure with a warrant is also subject to certain conditions as
outlined in new sections 5.8.3J to O, such as the need to
provide details about the warrant to the occupier, receipts
being required to be given for anything seized, and copies of
documents to be provided by the authorised officer.
Clause 59 — new sections 3.1.26A and 3.1.26B of ETRA —
which control the use of the expressions ‘TAFE’ and
‘technical and further education’ — may engage the charter
right to property in section 20. However, I consider that the
right is not limited because any deprivation of property rights
protected by the charter would be lawfully undertaken. The
proposed provisions are not arbitrary and are reasonable,
because the restrictions are designed to prevent organisations
or individuals ‘passing off’ as public TAFE institutions to
gain a commercial advantage by misleading the public. There
are appropriate safeguards contained in the proposed
provisions, including a phase-in period to enable existing
bodies to change their names or gain an exemption from the
minister if the use is legitimate and the minister is satisfied
that the public is unlikely to be misled.
Section 24: right to a fair hearing
Any administrative decision by the VRQA to grant or
suspend or cancel registration, and any appeal to VCAT in
relation to such a decision, would be a proceeding for the
purposes of section 24 of the charter. However, I do not
consider that the provisions of this skills bill limit this right to
a fair hearing. The VRQA will, as normal, apply the rules of
procedural fairness when acting in its ‘tribunal’ capacity in
relation to regulatory discretions, such as RTO registration
and deregistration. The VRQA has been making decisions
about these matters for a number of years, and recognises, and
has always applied the principles of fairness, independence
and impartiality that are central to the notion of a fair hearing.
Furthermore, a person affected by a decision of the VRQA
may apply for review of that decision at VCAT.
Clauses 31 to 33, which insert a new part 4.6A into the ETRA
as well as new schedule 7 of the ETRA, gives new rights to
students to have access to a complaints process at an RTO,
and provides for the possibility of access to an external
dispute resolution process. Accordingly these new provisions
promote section 24 of the charter by providing students with
enhanced methods of ensuring their grievances are heard.
Clauses in the skills bill which provide for the issuing of
infringement notices by the VRQA may engage section 24 of
the charter. However, I do not consider that the right is
limited because a person to whom an infringement notice is
issued may elect to contest the matter in open court.
Section 25: rights in criminal proceedings
It is possible that charter right 25(2)(k) — the privilege
against self-incrimination — is engaged by clauses 15 — new
section 4.3.16(2A)(a) and (b) — and by clause 18 — section
4.3.21(3)(d) and (e) — however, that charter right only
applies in the case of criminal proceedings. As the
consideration of an application for registration or
consideration of whether to suspend or cancel registration by
the VRQA does not constitute a criminal proceeding for the
purposes of charter right 25, the right is not engaged.
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Clause 44 — new section 5.8.3C (public warnings), could
also be seen to potentially engage charter right 25(1) — the
right to be presumed innocent — however, again, this charter
right only applies in the case of criminal proceedings.
Investigation of non-compliance by the VRQA of an RTO is
not a criminal proceeding, thus the charter right is not
engaged.
Charter right 25 is also protected by clause 44 — new
section 5.8.3S — which provides that a natural person may
refuse or fail to give information in respect of the new search
and entry powers if giving that information or doing
something (other than producing a document) would tend to
incriminate the person. The exception to this protection, for
documents, is reasonable, given the regulated nature of the
industry and the importance of being able to have access to
relevant business records.
Conclusion
I consider that the skills bill is compatible with the Charter of
Human Rights and Responsibilities, because although the bill
engages certain of the rights, it either does not limit them, or
does not do so unreasonably.
Bronwyn Pike, MP
Minister for Skills and Workforce Participation
Minister for Education

Second reading
Ms PIKE (Minister for Education) — I move:
That this bill be now read a second time.

This government believes in the vital importance of
training not only for the careers and wellbeing of
individuals, but also for the efficiency of industry and
its contribution to Victoria’s standards of living.
From 1 January 2011, Victoria will move to a fully
contestable training market, where allocation of
government funds for training are driven not by agency
or institutional budgets, but by demand from students.
To succeed in this new environment, the institutions,
both public and private, that deliver vocational
education and training, must operate to the highest
standards of efficiency, quality and integrity.
This bill aims to improve Victoria’s training system in
four main ways. First, and most importantly, it aims to
protect students’ rights and ensure their fair treatment.
Secondly, it improves the regulatory system for
vocational education and training. Thirdly, it reforms
the governance of the state’s TAFE institutions and
agencies. And fourthly, it enshrines in legislation the
state’s guarantee of subsidised places for students
undertaking training to acquire essential literacy,
numeracy and language skills and to raise their
qualification levels.
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The reforms are designed to preserve Victoria’s
position as a leader in the regulation of vocational
education and training. They provide a model which the
government commends to the commonwealth for
consideration as they design a national regulatory
framework.
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Victoria, to warn prospective students of the risk of
dealing with a particular training organisation.
Taken as a package, the student protection measures in
the bill set a new benchmark of good practice, not only
for Australia but internationally, for the fair treatment
of domestic and overseas students.

Protection of students
Regulation of vocational education and training
Students, especially overseas students, are in a
vulnerable position when dealing with educational
institutions. It is important that their rights are properly
protected and that they receive fair treatment and value
for money. It is also in the best interests of providers as
a whole that their students are satisfied with the quality
of the service they receive. In this way, the reputation
of Victoria’s education sector for quality and reliability
will be protected and enhanced.
To these ends, the bill will introduce substantial
safeguards to protect the interests of overseas and
Australian students, ensure they are treated fairly and
provide avenues of redress. A stronger regulatory
framework will also be put in place to guard against
misconduct.
The bill will enable regulations to prescribe standard
terms that must be included in contracts between
providers and their students, covering matters such as
fees and refunds, rights to compensation, cooling-off
periods, resolution of disputes, and the award of
qualifications. Further, these ‘fair contract terms’ may
apply for a student’s benefit even if a provider did not
put them in the contract the student actually signed.
The bill will require commercial or ‘fee for service’
providers of vocational education and training to
establish an internal complaints system as a condition
of registration. Further, the bill will enable the minister
to approve industry-based disputes handling systems, to
which students may refer unresolved complaints. It is
envisaged that this would be an industry-based scheme
or schemes, which meets the criteria to be spelled out in
the principal act. To be eligible for recognition, a
dispute-handling scheme would have to cover
international students, but it may also cover Australian
students. Participation in such a scheme would not be
mandatory, but it will be a factor taken into account in
registration decisions, as required by the Australian
Quality Training Framework (or ‘AQTF’). The bill also
formalises the role of the VRQA in investigating
student complaints.
The bill will authorise the VRQA to publish consumer
warnings, similar to those issued by Consumer Affairs

The policy framework for the regulation of vocational
education and training is nationally agreed through the
AQTF. The Education and Training Reform Act
establishes the legal rules to put that framework into
effect in Victoria. This bill will add a ‘statement of
intent’ provision to make this objective clear.
The bill will widen the range of regulatory options in
relation to vocational education and training in Victoria,
so that regulation can be better tailored to address
problems in the sector, now and into the future.
Regulation will be stronger but also simpler.
The bill will confer power to make regulations that set
out a mandatory code of conduct for providers of
vocational education and training in this state. The code
may cover dealings with students (including handling
student complaints), standards for accuracy and
completeness of marketing materials, the information
that providers must give to prospective students, public
liability insurance, and a number of other matters.
The bill will enhance the regulatory and enforcement
role of the Victorian Registration and Qualifications
Authority, or ‘VRQA’. The criteria that the VRQA
applies in registering or deregistering providers of
vocational education and training will be set out more
clearly and in more detail. These will include criteria
for assessing a provider’s viability and whether its
management are fit and proper to carry out their
responsibilities.
The VRQA’s inspectors will, subject to appropriate
civil liberties safeguards, have increased capacity to
carry out inspections to check whether a provider is
complying with relevant laws.
Where breaches of regulatory requirements or
educational standards are uncovered, the VRQA will
have a range of additional regulatory options so that it
can tailor an appropriate and measured regulatory
response to the specific case. The new regulatory
powers range from issuing official warnings, to
negotiating enforceable undertakings from a provider,
to issuing infringement notices as an alternative to
prosecution in open court. The bill will also create
several new offences for breaching prescribed standards
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of conduct or for not complying with requirements in
relation to the fair treatment of students.
To facilitate the regulation of providers, it will be a
requirement that a registered commercial provider’s
principal business is the provision of education and
training. This is consistent with a similar requirement
recently enacted in federal law in relation to institutions
that provide courses to overseas students. However,
institutions that do not provide education as a
‘for-profit’ commercial business will be exempted from
this requirement. For example, businesses that conduct
in-house training, community-based providers and
government institutions will be exempt.
Governance reforms
The bill will alter the membership and functions of the
Victorian Skills Commission. At least seven members
of the commission will have knowledge or experience
in industry, training, workforce development or
community development. This will strengthen the
commission’s capacity as the main adviser to the
Victorian government on training needs and priorities.
The bill will also improve governance and
accountability of the state’s TAFE institutes, which
deliver vocational education and training.
After a comprehensive review it is proposed to make
changes to the governance structures of TAFE institutes
which are designed to strengthen their managing boards
and clarify lines of accountability between those boards
and the minister. It is important that these institutions
have the range of commercial, financial and
management skills and experience that are needed for
them to direct their institutes in the new, demand-driven
and competitive training market.
Each TAFE institute board will be required to prepare a
statement of corporate intent, setting out its strategic
priorities for the coming year. Further, the boards will
be required to conduct a formal annual meeting, open to
the public, where it will report on the institute’s
operations in the previous year and consult stakeholders
in the formulation of the institute’s future plans.
Skills for Life — the Victorian training guarantee
The bill will set out, in law, the Victorian government’s
guarantee of subsidised training for eligible Victorians.
Under the guarantee, a student under 20 years of age
will have access to a government-subsidised vocational
education or training place, and Victorians over the age
of 20 will have access to vocational education and
training which leads to a higher qualification.
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Other amendments
The bill includes several amendments to part 3.3 of the
Education and Training Reform Act. This part provides
the legislative framework for the important work of the
Adult Community and Further Education Board and
regional councils of adult community and further
education, in supporting over 110 000 Victorians who
study each year in over 340 adult community education
providers located across Victoria.
The amendments clarify the relationships, roles and
functions of the board and regional councils to ensure
they are well placed to advise on and support the needs
of adults developing skills for work and further
education in community settings.
The bill also makes minor amendments to several
university acts.
This bill represents one of the most significant reforms
to education and training in Victoria in recent years. It
will better equip our institutions to meet the challenges
of a competitive, demand-driven training market. It will
significantly improve governance, accountability and
regulatory arrangements. And it introduces far-reaching
protections for both overseas and Australian students,
who, if they choose to study in Victoria, may have
confidence that they will receive both fair treatment and
a quality education.
I commend the bill to the house.
Debate adjourned on motion of Mr McINTOSH
(Kew).
Debate adjourned until Thursday, 26 August.

CONFISCATION AMENDMENT BILL
Statement of compatibility
Mr HULLS (Attorney-General) tabled following
statement in accordance with Charter of Human
Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Confiscation Amendment Bill 2010.
In my opinion, the Confiscation Amendment Bill 2010, as
introduced to the Legislative Assembly, is compatible with
the human rights protected by the charter. I base my opinion
on the reasons outlined in this statement.
Overview of bill
The Confiscation Act 1997 (the act) provides for a regime for
the confiscation of the proceeds and instruments of crime and

CONFISCATION AMENDMENT BILL
3240

ASSEMBLY

property suspected to be tainted in relation to serious criminal
activity. The overarching objectives of this regime are to
disgorge ill-gotten gains, disrupt criminal enterprises and
deter criminal activity.
The confiscation regime in the act, by its nature, engages
charter rights as it contains strong powers that are primarily
directed at confiscating persons’ property. These strong
powers are a necessary measure to disrupt and prevent serious
criminal activity to protect the broader community. However,
the strong powers in the act are balanced by a range of
appropriate safeguards designed to protect the individual
rights of persons who may be subject to the scheme.
Part 2 of the bill makes a series of amendments to improve
and clarify the act’s operation.
Part 3 of the bill includes a suite of amendments that is
designed to reinforce the preventative nature of the civil
forfeiture powers in the act.
Part 4 of the bill contains transitional provisions and
consequential amendments relating to the amendments in the
bill. To the extent that these provisions have charter
implications, these are canvassed together with the
substantive clauses of the bill to which they relate.
As indicated above, many of the amendments in the bill are
designed to improve or clarify the existing powers and
processes under the act. This statement does not analyse all of
those processes and powers and their existing charter
implications. Rather, this statement identifies the charter
issues that arise directly from the amendments in the bill
themselves. This statement also canvasses the operation of
existing provisions of the act to the extent necessary to
explain the amendments in the bill in a meaningful way.
Human rights issues
The Confiscation Act, as amended by the bill, provides for
two types of forfeiture schemes, a conviction-based forfeiture
scheme and a civil forfeiture scheme. While there is some
overlap, many of the human rights contained in the charter
operate differently depending upon the type of scheme.
Accordingly, this statement considers the operation of the
charter in relation to each type of scheme.
I first consider the conviction-based forfeiture scheme to
which a number of amendments are made by clauses 4 to 33
of the bill. I then consider the civil forfeiture scheme, which is
re-enacted and amended by clauses 34 to 66 of the bill.
Conviction-based forfeiture
Right to privacy
Section 13(a) of the charter protects the right not to have
one’s privacy unlawfully or arbitrarily interfered with.
A number of provisions require the disclosure of information
that may include information that is regarded as being private
in nature, thereby engaging the right to privacy.
Clause 8
Section 19A of the act currently requires a notice to be given
to each person who is believed to have an interest in
restrained property requiring that person to give a written
declaration of property interests. Section 19B specifies what
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information must be provided in a declaration of property
interests. The specified information includes whether a person
has an interest in the property. This provision has not operated
as intended, as a person may simply state they have an
interest or not, without indicating the nature and extent of that
interest. To overcome this problem, clause 8 of the bill
amends section 19B of the act to require a person to provide
information about the nature and extent of interests in
restrained property.
The interference with privacy will not be unlawful as it will
only occur where a person has been identified as having an
interest in restrained property and given a notice in
accordance with section 19A of the act.
In addition, the interference with privacy will not be arbitrary,
because the kind of information that must be provided is
closely circumscribed in scope and is limited to providing
information that is required for the purposes of administering
the act. This includes identifying interests that may be subject
to exclusion applications, interests that will be afforded
priority upon forfeiture, and interests that affect the proper
management of restrained property or require the making of
appropriate ancillary orders or conditions. For example, if a
leasehold interest in restrained property is identified, it may
be necessary to make ancillary orders under section 26 of the
act to manage that property including orders for the payment
of rent.
Clauses 25 to 27
Clauses 25 to 27 make a number of amendments to improve
the operation of the information notice powers in
division 3A of part 13 of the act. An information notice is a
notice to a financial institution requiring it to produce
specified account information. Such notices can be issued by
authorised members of the police force or prescribed persons
for specified purposes. The persons who are currently
prescribed are senior officers within the Department of Justice
who have responsibilities relating to the management of
restrained and confiscated property.
Clause 25 extends the grounds on which an information
notice may be issued by a prescribed person under
section 118E of the act to include the purpose of managing
specified restrained or forfeited property. An information
notice can only be issued on this ground if the prescribed
person reasonably believes that the financial institution has a
security interest over the specified property. Clause 27
amends section 118H of the act to require an information
notice issued on this ground to provide details of the specific
property in question.
Clause 26 amends section 118G of the act so that a financial
institution may be required under an information notice to
indicate the type of account held with it. This supplements the
existing information that can be obtained under an
information notice, namely the account name, number and
balance. This change applies to information requests made by
either police or prescribed persons.
The bank account details that can be obtained under an
information notice may be regarded as personal in nature. In
extending the grounds and type of information that can be
obtained under an information notice, these amendments
engage the right under section 13(a) of the charter not to have
one’s privacy unlawfully or arbitrarily interfered with.
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The interference with privacy will not be unlawful as it will
only occur where an information notice is issued in
accordance with division 3A of part 13 of the act.
In addition, I consider that the interference with privacy will
not be arbitrary, because the grounds for an information
notice and kind of information that must be provided are
closely circumscribed, and limited to information that is
required to meet the legitimate objectives of the act.
Information about mortgage accounts may be required in
relation to restrained or forfeited property to manage that
property appropriately. This includes to determine whether
amounts are still owing under the loan and to pay out
pre-existing security interests of the financial institution.
Information about the type of account held with a financial
institution is required to better identify the nature and extent
of interests in property at an early stage to determine whether
to take action under the act. For example, if a mortgage
account indicates that a substantial debt is secured against a
property, a decision may be made not to restrain that property
if there is little or no equity available for forfeiture.
Clause 28
Section 119 of the act currently imposes obligations on cash
dealers to report suspicious financial transactions to the
Australian Transaction Report and Analysis Centre
(AUSTRAC). These obligations complement reporting
obligations imposed on cash dealers under the commonwealth
Financial Transaction Reports Act 1988.
Clause 28 of the bill makes some minor housekeeping
amendments to section 119. The amendments align those
provisions with expanded obligations to report suspicious
transactions imposed under the commonwealth Anti-Money
Laundering and Counter-Terrorism Finance Act 2006
(AMLCTFA). That act imposes obligations on reporting
entities to report suspicious matters to AUSTRAC. These
obligations are triggered in a range of circumstances,
including if information may be relevant to investigating
criminal offences or enforcing proceeds of crime laws. Those
obligations supplement the requirements that apply to cash
dealers under the Financial Transaction Reports Act 1988
(cth).
Clause 28(3) of the bill inserts new section 119(6A) of the act,
which requires a reporting entity that has made a report to
AUSTRAC under the AMLCTFA to provide further
specified information in response to a request from a police
member. This mirrors an equivalent obligation that applies to
cash dealers under existing section 119(6) of the act.
Such information could include information that is of a
private nature. To this extent, this amendment engages the
right under section 13(a) of the charter not to have one’s
privacy unlawfully or arbitrarily interfered with. However,
that right is not limited as the interference is not unlawful or
arbitrary.
The interference with privacy will not be unlawful, as it will
only occur where a request for further information is made in
accordance with new section 119(6A) of the act. In addition,
the interference with privacy will not be arbitrary, because the
information can only be requested in circumstances where the
reporting obligations under the AMLCTFA have been
triggered. It is reasonable for police to be empowered to
request further information in these circumstances to ensure
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that the purposes of the reporting obligations, such as
facilitating the investigation of criminal offences, are met. For
these reasons, I consider that the right to privacy is not
limited.
Clause 29
Clause 29 amends the document request powers in division 6
of part 13 of the act. Clause 29(1) provides for a new power
for a prescribed person to request the production of
documents relating to the management or maintenance of
restrained or forfeited property.
As this power may be exercised in relation to documents
containing information of a private nature, this clause engages
the right under section 13(a) of the charter not to have one’s
privacy unlawfully or arbitrarily interfered with.
However, that right is not limited by clause 29(1). The
interference will not be unlawful as a person can only be
required to produce documents in accordance with new
section 120A(2) of the act. Documents can only be requested
if they are required for the legitimate purpose of managing
and maintaining restrained or forfeited property.
Consequently, I do not consider that interferences with
privacy under this new section can be described as arbitrary.
Right to property and protection of the home
Section 20 of the charter provides the right not to be deprived
of property other than in accordance with the law.
Section 13 of the charter provides the right not to have one’s
privacy, family or home unlawfully or arbitrarily interfered
with.
The act provides for the making of restraining orders and
forfeiture orders which will involve the deprivation of
property. A number of provisions of the bill directly engage
the property right. However, I consider that these provisions
are sufficiently confined and structured, accessible and
formulated precisely so that any deprivation occurs in
accordance with the law.
In some cases, the property involved will be a person’s home.
However, I consider that the provisions are compatible with
the right as any interference is lawful and is not arbitrary.
Clause 15
Section 27 of the act provides for the duration and setting
aside of restraining orders. Clause 15 amends that section to
enable the applicant for a restraining order to apply to have
the order set aside if it is no longer required or appropriate. A
restraining order prevents dealings with the property that is
restrained. This may include a person’s home.
This amendment engages the right in section 20 of the charter
not to be deprived of property other than in accordance with
the law, and the right in section 13(a) of the charter not to
have one’s home arbitrarily or unlawfully interfered with. The
amendment is consistent with these rights, as it will facilitate
the setting aside of restraining orders in circumstances where
these are no longer required.
Clause 16
Part 2A of the act enables a freezing order to be made to
preserve money in an account with a financial institution. The
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purpose of a freezing order is to prevent withdrawals being
made from the account as an interim measure until a
restraining order can be put in place.
Clause 16 replaces the existing 72-hour period of a freezing
order with a period of three business days. This will
overcome a practical problem that currently arises where a
freezing order is made on a Friday. In these cases, the
intervening weekend effectively diminishes the time to put a
restraining order in place. The amended period of a freezing
order will mean that such orders remain in place for longer
than is currently the case if they are made before a weekend.
However, to the extent that a person may be regarded as
having been deprived of their property, such deprivation
occurs in accordance with the law. A freezing order can only
be made in accordance with the requirements of part 2A. A
freezing order can only be made for a short duration for the
specific purpose of preserving money in an account until it
can be restrained. In addition, a freezing order can only be
made in the exercise of the court’s discretion under
section 31F of the act.
Clause 19
Clause 19 inserts a new division 3 in part 3 of the act to
provide for tainted property substitution powers in automatic
forfeiture cases.
The act currently provides for tainted property substitution
powers in division 1A of part 3 in cases involving forfeiture
on court order under division 1 of that part. These powers are
designed to address situations where property that does not
belong to an accused person, such as rented or stolen
property, is used in an offence instead of the accused’s own
property, placing the accused’s property beyond the reach of
confiscation.
If property that is used in an offence (referred to as ‘tainted
property’) is not available for forfeiture, the court may make a
tainted property substitution declaration ordering that any
property of the accused that is of the same nature or
description is substituted for that tainted property. The
substituted property is then treated as tainted property and is
liable to forfeiture under the act.
The purpose of new division 3 of part 3 is to extend these
powers to apply in automatic forfeiture cases in a similar way
to court-ordered forfeiture cases. As automatic forfeiture
applies to more serious criminality than court-ordered
forfeiture, this will address an existing anomaly in the
application of these powers.
The tainted property substitution powers in new division 3 of
part 3 do not result in the forfeiture of property of themselves.
However, by deeming property to be ‘tainted’ they do extend
the property that is liable to automatic forfeiture, including a
person’s home. In this respect, they engage the right not to
have one’s home interfered with arbitrarily or unlawfully
(under section 13(a) of the charter) and the right not to be
deprived of property other than in accordance with the law (in
section 20 of the charter).
The deprivation of property and the interference with a
person’s home arising from new division 3 of part 3 will be
lawful as it will occur pursuant to a clear and specific
statutory power under the act. In addition, the deprivation of
property or potential interference with a person’s home will
not be arbitrary. In this regard, an order can only be made in
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defined and specific circumstances. The order serves a
legitimate objective of the act, namely to prevent an accused’s
own property being placed beyond the reach of the act
through the use of other property that is not available for
forfeiture. Further, the court as an independent and impartial
body is invested with a discretion to determine whether a
tainted property substitution order should be made in the
circumstances of a particular case. If property is deemed to be
tainted under new division 3 of part 3, persons other than the
accused can exercise their existing rights under the act to seek
to exclude that property from restraint or forfeiture.
Accordingly, I consider that the rights to property and home
are not limited.
Clause 22
Clause 22 amends the act in relation to the assessment of
benefits under a pecuniary penalty order. A pecuniary penalty
order is an order that requires a person to pay to the state the
value of benefits derived from an offence.
The effect of existing sections 67 and 68 of the act is that the
value of a pecuniary penalty is ‘discounted’ to exclude
forfeited property, on the basis that forfeited property is
recovered separately under the act. This is intended to ensure
that a person is not, in effect, subject to confiscation action
twice in relation to the same property.
However, those provisions only apply if the timing of
forfeiture occurs prior to the making of a pecuniary penalty
order. Clause 22 of the bill provides for a pecuniary penalty
order to be varied to take account of forfeiture that occurs
after the making of the pecuniary penalty order.
This will address potential inconsistencies in the way a
pecuniary penalty order is calculated that may arise merely
because of the timing of forfeiture. In this way, clause 22
promotes the right to property under section 20 of the charter
by ensuring that deprivation of property does not occur in an
arbitrary manner.
Clause 31
Clause 31 provides for a new anti-avoidance power in the act,
contained in new section 141A. That section empowers the
Supreme Court to set aside or vary a scheme that has the
purpose of defeating the act’s operation and to make ancillary
orders. This power is not triggered by a criminal offence or
alleged offence and is not intended to be punitive. Rather, it is
remedial in nature and is aimed at unwinding anti-avoidance
arrangements even if those arrangements would otherwise be
lawful.
Depending on the circumstances of the case, orders made
under new section 141A may interfere with a person’s
property rights in a way that amounts to a deprivation of
property. This could include interference with property that is
a person’s home.
In such circumstances, the exercise of the anti-avoidance
power will engage the right not to be deprived of property
other than in accordance with the law (in section 20 of the
charter) and the right not to have one’s home interfered with
arbitrarily or unlawfully (under section 13(a) of the charter).
A deprivation of property or interference with a person’s
home will be lawful as it will occur pursuant to an order made
by the court under new section 141A of the act. In addition,
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the deprivation or interference will not be arbitrary. Orders
under that section give effect to a legitimate objective, namely
to undo schemes that have the purpose of defeating the
confiscation scheme. A number of safeguards apply to ensure
that the exercise of these powers is reasonable and appropriate
in the circumstances. These powers can only be exercised by
the Supreme Court, as an independent and impartial body and
the superior court in the Victorian court hierarchy. The
Supreme Court has a discretion whether to make orders under
section 141A in the circumstances of a particular case. In
addition, that discretion is confined such that any orders the
court makes must constitute the minimum interference with
these rights that is necessary to achieve the anti-avoidance
purpose, and are reasonably related to the objects of the act.
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forfeiture powers operate in defined and specific
circumstances, and serve legitimate policy objectives in
confiscating property used in, or derived from, serious illegal
activity. The act also contains a range of safeguards that may
modify or exclude the operation of these powers in the
circumstances of a particular case. These include the rights for
the accused and other persons to seek to exclude property
from the operation of restraint or forfeiture on specified
grounds. The court also has broad powers to modify the
operation of restraining orders and, in the case of civil
forfeiture, powers to make appropriate orders to address
hardship. For these reasons, clause 32 does not limit the rights
to property and protection of home.
Right not to incriminate oneself and fair hearing right

Accordingly, I do not consider that the rights to property and
protection of home are limited by clause 31.
Clause 32
The automatic and civil forfeiture powers are triggered by a
range of offences in schedule 2 to the act, in circumstances
where the offences meet specified minimum thresholds.
These thresholds, which are set by monetary value or
quantities, confine the operation of these forms of forfeiture to
more serious criminality.

Section 25(2)(k) of the charter provides for the right not to
incriminate oneself in criminal proceedings. Section 24(1)
provides for the right to a fair hearing. In its application to
criminal proceedings, this right also encompasses the
privilege against self-incrimination.
A number of provisions in the bill involve the provision of
information that may incriminate the person giving it and
involve potential prejudice to a criminal trial.
Clause 8

Schedule 2 currently includes money laundering offences
under the Crimes Act 1958 and serious fisheries offences
under the Fisheries Act 1995. Clause 32 of the bill addresses
some limitations in the way these offences are captured by
schedule 2.
In relation to money laundering, the amendment removes the
existing requirement in item 3A of schedule 2 to show that
the property dealt with is the proceeds of another schedule 2
offence. This more appropriately recognises the serious nature
of money laundering activity as an offence in its own right,
regardless of the origin of the laundered proceeds.
Item 10 of schedule 2 currently applies to the offences of
trafficking, taking or possessing a commercial quantity of a
priority species of fish where the offence involves fish over a
specified monetary value. This value is well above the level
that constitutes commercial quantity offending. New
substituted item 10 captures these offences where they
involve not less than five times the commercial quantity of
fish. This threshold overcomes practical difficulties in
ascertaining the value of the fish, and better reflects the level
at which commercial quantity offending occurs.
The effect of these amendments is to widen the reach of the
automatic and civil forfeiture powers in relation to money
laundering and serious fisheries offences.
The right to protection of home (in section 13(a) of the
charter) and the right to property (under section 20 of the
charter) are engaged by the expansion of the civil and
automatic forfeiture powers arising from clause 32. These
powers can apply to any kind of property, including property
that is a person’s home.
The deprivation of property and the potential interference
with a person’s home will be lawful as it will occur pursuant
to the specific powers under the act for the automatic or civil
forfeiture of property.
The deprivation of property or potential interference with a
person’s home will not be arbitrary. The automatic and civil

Clause 8 of the bill amends section 19B of the act to require a
person to provide information about the nature and extent of
interests in restrained property. The persons who are required
to provide information under section 19B of the act may
include a person who has or may be charged with a criminal
offence. Information that is provided in a declaration of
property interests could, in some circumstances, be relevant to
the accused’s criminal charge in a way that may prejudice his
or her position at trial.
However, section 19E prevents such information being used
in evidence against a person in the determination of the
criminal charge. The information may, however, be used in
the forfeiture proceedings, or in proceedings for making a
false declaration. The amendment in clause 12 strengthens
this safeguard by providing for an additional derivative use
immunity. This makes it clear that using information derived
from a statement in a declaration of property interests in
evidence against its maker is also precluded. I consider that
these provisions ensure the compatibility with the privilege
against self-incrimination as the information provided in the
statement cannot become incriminating testimony in the
criminal proceedings.
While the privilege against self-incrimination is fully
protected through the immunities in section 19E and
clause 12, the fact that the applicant for a restraining order is
the Director of Public Prosecutions (DPP) raises the
possibility that in a particular case, even though the
information itself is inadmissible, the requirement to provide
information may otherwise prejudice the criminal trial.
Although the answers themselves may not be admissible, it
may be that the prosecution would gain a forensic advantage
by knowing the answers. Clause 9 inserts a further safeguard
into the act to enable the court hearing the criminal charge to
order the deferral of the provision of that information where it
is satisfied that it would be likely to jeopardise the accused’s
trial.
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Clause 13
Where property has been restrained, a person may apply for
an order excluding the property from the restraining order
(section 20). An applicant for exclusion is required to provide
the grounds for making such an application (section 20(2)).
The grounds for exclusion are such that it is quite possible
that the statement of grounds and/or the evidence given in
support of an application may be incriminating. Section 20(5)
currently protects the privilege against self-incrimination by
providing that the statement or evidence is not admissible
against the person who gave it, except in proceedings under
the act or in proceedings for perjury.
Clause 13 amends section 20 of the act to provide for an
additional safeguard in respect of information that is required
to be provided on an application for exclusion from restraint.
The provision protects the privilege against self-incrimination
by ensuring that any information, document or thing derived
from a statement or evidence in support of an application for
exclusion is not admissible against the person who made that
statement or gave that evidence.
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conviction-based forfeiture provisions, of which the tainted
property substitution powers form part, are properly
characterised as part of the penalty for the offence of which
the accused has been convicted. Consequently, they do not
involve a separate allegation of any other offence that must be
established to the criminal standard of proof. This reflects the
approach adopted in international jurisprudence when
assessing whether conviction-based forfeiture powers limit
the presumption of innocence. For example, the European
Court of Human Rights has found conviction-based forfeiture
powers to be consistent with the presumption of innocence,
even though all the matters leading to forfeiture are not
proved beyond reasonable doubt (Phillips v. United Kingdom
Application No 41087/98, 5 July 2001).
Clause 32
Clause 32 expands the offences that may give rise to the
automatic forfeiture provisions. The expanded operation of
automatic forfeiture arising from clause 32 may engage the
presumption of innocence (section 25(2)(k) of the charter), as
not all the matters that give rise to automatic forfeiture have to
be proved to the criminal standard.

Clause 29
Clause 29 amends the document request powers in division 6
of part 13 of the act. Clause 29(1) provides for a new power
for a prescribed person to request the production of
documents relating to the management or maintenance of
restrained or forfeited property.
The persons who are requested to provide documents under
new section 120A(2) of the act may include a person who is
or may be charged with a criminal offence. In some
circumstances, the documents requested could be relevant to
the accused’s criminal charge in a way that may prejudice his
or her position at trial. Thus the accused’s rights not to
incriminate himself or herself that apply by virtue of that
charge may be engaged.
However, these rights are not limited as the privilege against
self-incrimination is not abrogated in relation to document
requests under division 6 of part 13. It would remain open to
an accused person who received a request under new
section 120A(2) to claim the privilege in appropriate
circumstances.
Right to be presumed innocent
The presumption of innocence under section 25(2)(k) of the
charter requires the prosecution to prove the accused’s guilt
beyond reasonable doubt. A number of provisions in the bill
involve the imposition of consequences on the accused
without requiring proof of those matters beyond reasonable
doubt.
Clause 19
Clause 19 inserts a new division 3 in part 3 of the act to
provide for tainted property substitution powers in automatic
forfeiture cases. A tainted property order may be made if the
court is satisfied of the matters in new section 36F(1),
including that the accused used or intended to use the
property which is not available for forfeiture in or in
connection with the commission of the offence of which the
accused is convicted.
However, I consider that these provisions are not
incompatible with the presumption of innocence. The

However, as I have noted in relation to clause 19,
conviction-based powers are properly characterised as part of
the penalty for the offence for which the accused has been
convicted. As they do not involve a separate criminal charge,
the presumption of innocence is not limited by clause 32.
I consider that the civil forfeiture powers in the act are
remedial and preventive in nature rather than punitive.
Therefore, these powers do not engage the presumption of
innocence of themselves.
Right against double jeopardy
Section 26 of the charter provides that a person must not be
tried or punished more than once for an offence in respect of
which he or she has already been finally convicted or
acquitted in accordance with the law.
The tainted property substitution powers inserted by clause 19
expand the range of property that is subject to automatic
forfeiture. These thresholds, which are set by monetary value
or quantities, confine the operation of these forms of
forfeiture to more serious criminality. In addition, clause 32
expands the offences that trigger the automatic forfeiture
powers.
The existing automatic forfeiture powers in the act involve a
punitive element, and thereby engage the right against double
jeopardy in section 26 of the charter.
As automatic forfeiture occurs in accordance with the time
lines under the act, rather than at the time of sentencing, this
raises an issue as to whether automatic forfeiture amounts to a
further punishment for the same offence. However, in my
view automatic forfeiture is properly regarded as part of the
final punishment directly related to the offence, rather than a
separate penalty. Thus the double jeopardy right is not limited
by automatic forfeiture. The new tainted property substitution
powers, which render property liable to automatic forfeiture,
form part of this same process. Accordingly, clauses 19 and
32 are compatible with the double jeopardy right.
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Right against retrospective penalties
Section 27(2) of the charter prevents a penalty from being
imposed on a person for an offence that is greater than the
penalty that applied when the offence was committed.
The bill contains a number of substantive amendments to the
conviction-based forfeiture regime contained in the act.

it considers appropriate. As I have noted above, any person
who is notified has the right to appear and give evidence at
the hearing of the application under new section 141A(5).
These procedures afford an affected person an adequate
opportunity to present his or her case, such that the fair
hearing right is not limited.
Protection of families and children

The tainted property substitution powers in clause 19 could be
viewed as contributing to a greater penalty for the offence that
triggers automatic forfeiture, as they potentially expand the
range of property that is liable to be forfeited.

Section 17 of the charter provides for the protection of
families and children. Section 17(1) protects the integrity of
the family unit. Section 17(2) accords special protection to
children as is needed by reason of being a child.

Similarly, clause 32 has the effect of extending automatic
forfeiture to apply to money laundering and fisheries offences
that are currently outside the scope of those powers.

Clause 31

However, the transitional provisions in new sections 179(6)
and (7) of the act (inserted by clause 68 of the bill) make it
clear that the tainted property substitution powers in new
division 3 of part 3 of the act only apply prospectively to
offences committed after the commencement of these powers.
The amendments to schedule 2 also apply prospectively only
under the transitional provisions in new
sections 179(18) and (19) in clause 68. The right against
retrospective penalties is therefore not limited.
Right to a fair hearing
The right to a fair hearing in section 24 of the charter
encompasses the principle of “equality of arms”. This
principle means that everyone who is a party to a proceeding
must have a reasonable opportunity of presenting his or her
case to the court under conditions that do not place him or her
at a substantial disadvantage to his or her opponent.
Clause 19
New division 3 of part 3 of the act provides for procedural
provisions relating to the way in which applications for
tainted property substitution order are heard and determined.
Consequently, clause 9 engages the right to a fair hearing
under section 24 of the charter.
New division 3 of part 3 requires the accused and other
persons with an interest in the property to be notified of an
application for a tainted property substitution declaration. In
addition, there is an overarching power for the court to require
the applicant to give notice to any person in any manner the
court thinks fit. Any person who is notified has the right to
appear and give evidence at the hearing of the application.
These procedures afford an affected person an adequate
opportunity to present his or her case, such that the fair
hearing right is not limited.
Clause 31
New section 141A provides for procedural provisions for
making and determining an application for orders to set aside
or vary an anti-avoidance scheme. Clause 31 therefore
engages the right to a fair hearing under section 24 of the
charter.
If the DPP applies for an order under section 141A, he or she
must notify the person against whom the order is sought and
any other person who is considered to have an interest in the
relevant property. The Supreme Court also has a power to
direct that notice be given to any other person, in any manner
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As already noted, clause 31 provides for a new anti-avoidance
power in the act, contained in new section 141A. That section
empowers the Supreme Court to set aside or vary a scheme
that has the purpose of defeating the act’s operation and to
make ancillary orders. The exercise of the new power in
section 141A of the act has the potential to engage these
rights in some circumstances. However, persons with an
interest in the property must be given notice of an application
to vary or set aside a scheme and have the right to appear and
give evidence under new section 141A(5). This will afford
interested persons with an opportunity to participate in the
hearing process. In addition, the court has discretion in
deciding whether to make an order to set aside or vary a
scheme and to make any consequential orders that are
appropriate in the circumstances. These mechanisms enable
the charter rights relating to the protection of families and
children to be taken into account in the exercise of the new
anti-avoidance power. The court’s discretion is also structured
to ensure that orders made constitute the minimum necessary
interference with these rights. Accordingly, I consider that
these rights are not limited by clause 31.
Clause 32
The expansion of the civil and automatic forfeiture powers in
the act arising from clause 32 may engage these rights,
depending on the circumstances of the case. For example, the
property that is liable to forfeiture may include a family home
or other property such as money. This may affect both the
family unit, and the ability of a child’s parents to provide that
child with his or her basic needs.
However, the amendments must be considered in the context
of the existing safeguards in the act. These safeguards enable
the charter protections for families and children to be taken
into account in the course of confiscation proceedings.
They include the power under section 14(4) of the act for the
court to provide for the reasonable living expenses of a person
whose property is affected by a restraining order and his or
her dependants.
Section 26 of the act also empowers the court when making a
restraining order or at any later time to make such further
orders as it considers just. This includes the power to make an
order of the kind referred to in section 14(4). The powers in
section 26 and 14(4) are re-enacted in relation to civil
forfeiture in new sections 36W and 36H(4), respectively.
The act also affords a person with an interest in property
rights to apply to have that property excluded from restraint or
forfeiture in specified circumstances. Such an exclusion order
can be made under sections 22 and 52 in relation to automatic
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forfeiture, and sections 24 and 54 in relation to civil forfeiture
(which are re-enacted in new sections 36V and 40B,
respectively).
In light of these safeguards, I consider that the rights for the
protection of families and children are not limited by the
amendments in clause 32.
Civil forfeiture
The existing civil forfeiture powers in the act enable property
to be confiscated if it is suspected to be ‘tainted’ in relation to
serious criminal activity in the absence of a criminal
conviction. These powers are preventative and remedial in
purpose, and are aimed at disgorging tainted property and
preventing its use in future illegal activity. This is in contrast
to the conviction-based powers in the act, which are directed
at specific persons who are convicted of criminal offences
and involve a punitive element.
Substituted part 4 of the act, contained in clause 49 of the bill,
establishes a separate and distinct scheme for civil forfeiture.
This part substantially re-enacts the existing civil forfeiture
provisions of the act, which are currently intertwined with the
conviction-based forfeiture provisions. The other
amendments in part 3 of the bill (clauses 34 to 66) make
related changes to provisions of the act that apply in the civil
forfeiture context. The amendments in part 3 of the bill also
encompass changes to clarify some aspects of the civil
forfeiture regime that may appear to be directed at specific
persons, rather than property.
These amendments reinforce the distinct preventative and
remedial purposes of the civil forfeiture powers, including
their operation in relation to tainted property (that is, in rem)
rather than specific persons.
Criminal process rights
The charter contains a number of protections for persons
charged with criminal offences. These include the criminal
limb of the right to a fair hearing in section 24, the criminal
process rights in section 25, the double jeopardy right in
section 26, and the right against retrospective penalties in
section 27. However, these rights only apply where a person
is charged with a criminal offence (sections 24 and 25) or are
exposed to a trial or penalty that is criminal in nature
(sections 26 and 27).
Direct application to civil forfeiture proceedings
If civil forfeiture proceedings are themselves a criminal
charge or penalty then all of the rights in sections 24 to 27
will apply to the proceedings. While applications for civil
forfeiture orders would ordinarily be regarded as civil
proceedings, comparative jurisprudence makes clear that the
statutory classification of proceedings is not determinative of
the issue. However, I consider that these proceedings are not
criminal, either in form or in substance, so as to directly
engage the criminal procedure rights in sections 24 to 27. In
reaching this conclusion I have had regard to the nature of the
conduct in issue, the purposes of the scheme and the severity
of the sanctions involved.
Civil forfeiture proceedings are in rem. An application is
made in respect of property, rather than being directed toward
a particular person. While property is restrained or forfeited
on the basis it is suspected to have been used, or is likely to be
used, in connection with unlawful activity or is the proceeds

Thursday, 12 August 2010

of crime, the proceedings are not aimed at establishing the
guilt of any individual and the bill makes clear that it is not
necessary to identify a particular individual as having
committed a criminal offence (new section 36K(3)). An
application for an exclusion order considers matters such as
whether the applicant: knew or was wilfully blind as to the
commission of the offence; knew the property would be or
was likely to be used in the commission of an offence;
acquired the property without knowledge and in
circumstances such as not to arouse a suspicion that the
property was tainted property or derived property (new
sections 36V and 40B).
The purposes of the scheme are remedial and preventative,
rather than punitive. The civil forfeiture scheme is aimed at
disgorging ill-gotten gains and at removing instruments of
crime so they cannot be available for use in future offences,
rather than imposing punishment. The scheme also has
restitutionary and compensatory purposes in that it ensures
that restrained property is first made available to satisfy
victims restitution and compensation orders that may be made
under the Sentencing Act 1991 (new section 36ZA).
The sanctions involved in the civil forfeiture scheme are also
not so serious as to render the scheme criminal or punitive.
While very large sums of money and valuable property may
be restrained and forfeited, there is no conviction or
imprisonment. Further, there are a number of safeguards in
the act that prevent the scheme from operating in an unduly
harsh manner. These include: the power of the court to direct
the payment of living or business expenses out of restrained
property (new section 36H(4)); the ability to apply for an
exclusion order (new sections 36U to 36V and 40A to 40B);
and the power of the court to exclude property from civil
forfeiture where it would otherwise cause hardship (new
section 38).
I acknowledge that there are other factors that might be
regarded as pointing to a criminal scheme. In particular, and
in contrast to schemes in some other jurisdictions,
applications for civil forfeiture are made by the DPP.
However, I consider that the independent and non-political
status of the DPP in Victoria means that the director is an
appropriate person to make civil forfeiture applications and
does not transform the scheme into a criminal one.
I should also note that the power to impose civil pecuniary
penalty orders under division 2 of part 8 of the act, based
upon a determination that a defendant has committed a
criminal offence, is being repealed (clause 53) and does not
form part of the civil forfeiture scheme re-enacted by this bill.
As a result of my conclusion that the civil forfeiture
proceedings do not in themselves amount to a criminal charge
or involve a criminal penalty, I consider that the criminal
process rights in sections 24 to 27 are not directly engaged by
the civil forfeiture scheme. In particular:
1. The scheme is compatible with the right to be presumed
innocent in section 25(1) of the charter insofar as it: enables
civil forfeiture restraining orders and civil forfeiture orders to
be made in circumstances where unlawful activity has not
been proved beyond reasonable doubt; and imposes a burden
on an applicant for an exclusion order to satisfy the court that
the grounds for exclusion are made out.
2. The scheme is compatible with the right against double
jeopardy in section 26 of the charter insofar as it contemplates
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and enables civil forfeiture orders to be made in respect of
property owned by a person who has already been convicted
and punished or who has been acquitted for a related criminal
offence.
While each legislative scheme must be considered on its own
merits, my views are supported by comparative jurisprudence
where civil forfeiture schemes of a similar nature have
generally been held not to be a criminal charge or penalty
(see, for example: Arcuri and others v. Italy, Application
No. 52024/99, 5 July 2001; M v. Italy, Application
No. 12386/86, 15 April 1991; Goldsmith v. Customs and
Excise Commissioners and R (Mudie) v. Dover Magistrates
Court [2003] QB 1238; Butler v. United Kingdom,
Application No. 41661/98 (Admissibility decision, 27 June
2002); R (Director of Assets Recovery Agency) v. He and
Chen, unreported, 7 December 2004, [2004] EWHC 3021
(Admin); Assets Recovery Agency, Re Walsh & Proceeds of
Crime Act 2002 [2004] NIQB 21; Murphy v GM, PB, PC Ltd
[2001] IESC 82; Scottish Ministers v. Doig [2006]
CSOH 176; United States v. Ursery, 116 S. Ct. 2135 (1996);
Various Items of Personal Property v. United States, 282 U.S.
577 (1931); One Lot Emerald Stones and One Ring v. United
States, 409 U.S. 232 (1972); United States v. One Assortment
of 89 Firearms, 465 U.S. 354 (1984); Martineau v. M N R
[2004] 3 SCR 737; Ontario (Attorney-General) v. Chatterjee
(2005) 140 A.C.W.S. (3d) 644 (Ont. Sup. Ct.); 2007 ONCA
406 (Ontario Court of Appeal); 2009 SCC 19, [2009]
1 S.C.R. 624).
I acknowledge the decision in Geerings v. Netherlands (2008)
46 EHRR 49, in which the European Court of Human Rights
held that the right to the presumption of innocence was
engaged in forfeiture proceedings where the defendant had
been acquitted of some, but not all, charges. However, that
involved a confiscation scheme where orders could be
imposed on a person who has been convicted of a criminal
offence and who has obtained an advantage by means of, or
from the proceeds of, the criminal offence in question or
similar offences. In that case, the prosecutor had relied upon
the exact same conduct in respect of which an acquittal had
been entered. I consider that the civil forfeiture scheme
created by the present bill is distinguishable, particularly due
to the fact they are in rem proceedings and do not involve a
finding of guilt but rather involve a broader inquiry.
Application of criminal process rights where there is a
separate criminal charge
While civil forfeiture proceedings are not themselves a
criminal charge so as to engage the criminal process rights in
sections 24 to 27, those rights may be engaged where separate
criminal charges are laid, or may be laid. In particular, the
right to a fair hearing (section 24), the right to be presumed
innocent (section 25(1)) and the right in respect of
self-incrimination (section 25(2)(k)) may be affected by the
way in which civil forfeiture proceedings are conducted.
As is currently the case, the powers in new substituted part 4
of the act contemplate that civil forfeiture proceedings may be
pursued in respect of property at the same time as a person
with an interest in that property is prosecuted for a criminal
offence.
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The presumption of innocence and fair trial
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law.
While the presumption of innocence principally operates
within the criminal proceedings in which the charge is
determined, the right requires respect for the presumption of
innocence more generally. In particular, it requires that public
bodies, particularly prosecution authorities, refrain from
publicly declaring a person’s guilt before it has been
determined by a court. This is especially the case where such
a declaration could impact upon the fairness of the criminal
trial.
I consider that the civil forfeiture scheme re-enacted in the bill
is consistent with the presumption of innocence. Firstly, the
proceedings are in rem. They are not directed at a particular
person, nor are they reliant upon establishing guilt of an
individual. While an application for a civil forfeiture
restraining order is made on the basis of an affidavit of a
police officer or authorised officer (new section 36K), this
does not involve a declaration of guilt of an individual, let
alone a public declaration. The basis for making a civil
forfeiture restraining order is that there are reasonable
grounds to suspect that property is tainted property (new
sections 36K and 36M). While this will require identification
of suspected unlawful activity, it need not identify any
particular individual as having committed an offence (new
section 36K(3)), and only requires reasonable grounds for the
suspicion not a finding of actual guilt. In any event, there is
no public declaration that could affect the fairness of the
criminal trial.
The bill also contains a number of provisions aimed at
preventing any potential prejudice to parallel criminal
proceedings. In particular, where application is made for an
exclusion order, the proceedings may be stayed pending the
outcome of the criminal trial (new
sections 36U(10) and 40A(12)). In addition, protections are
provided in respect of the use of information and evidence
given in the civil forfeiture proceedings (new
sections 36T, 36U and 40A).
Self-incrimination and fair trial
Section 25(2)(k) of the charter provides that a person charged
with a criminal offence is entitled not to be compelled to
testify against himself or herself or to confess guilt.
The civil forfeiture scheme requires the provision of certain
information.
Firstly, once a civil forfeiture restraining order is made,
notices are served upon persons whom the applicant (the
DPP) believes has an interest in the property (new
section 36O), as a consequence of which those persons are
required to give a written declaration that states whether they
have an interest, the nature and extent of that interest, and
specifying other persons believed to have an interest in the
property (new section 36P). In requiring this information to
be given, the privilege against self-incrimination is abrogated.
However, new section 36T provides that any information,
document or thing obtained as a direct or indirect
consequence of providing the written declaration is only
admissible in proceedings under the act. It is not admissible in
respect of the criminal charges. In my view, this provides
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complete protection against a breach of the right in
section 25(2)(k) of the charter as the written statement, and
any further evidence derived from it, cannot become
testimony in the criminal proceedings.
While the privilege against self-incrimination is fully
protected through the immunities in new section 36T, the fact
that the applicant is the DPP and there may also be criminal
proceedings on foot against the recipient of a notice under
section 36O, raises the possibility that in a particular case,
even though the information itself is inadmissible, the
requirement to provide information may otherwise prejudice
the criminal trial. The High Court raised this as a possibility
in Hammond v. Commonwealth (1982) 152 CLR 188,
although subsequent authorities make clear that disclosure of
one’s defence or a form of pretrial discovery are unlikely to
amount to a breach of the right to a fair trial (see Hamilton
v. Oades (1988–1989) 166 CLR 486 at 499 per Mason CJ).
The Supreme Court of Canada has also raised concerns about
the fairness of a trial being prejudiced through the publication
of answers given in parallel civil proceedings, but has
considered that publication orders and/or orders closing the
hearing would ordinarily suffice to address these concerns
(Phillips v. Nova Scotia (Commission of Inquiry into the
Westray Mine Tragedy) [1995] 2 SCR 97).
However, the fact that the applicant for civil forfeiture is the
DPP means that this may not be sufficient to protect the
fairness of the criminal trial. Of particular concern is the
potential situation where a person is charged with a criminal
offence in which there is an issue as to whether the accused
owned a certain item of property. The making of an
application for a civil forfeiture restraining order in respect of
that property would give rise to an obligation on the accused
to make a written declaration as to the ownership of the
property. While the answers would not themselves be
admissible, the prosecution would gain a considerable
advantage in knowing the answers. To ensure that the fairness
of a criminal trial is not prejudiced in such circumstances,
new section 36Q provides that the court hearing criminal
charges against the recipient of a notice to give a written
declaration may order that the person not be required to
provide information if to do so would prejudice the criminal
trial.
The second category of information that a person may be
required to provide relates to civil forfeiture exclusion orders.
A person may apply for an order excluding property from a
civil forfeiture restraining order (new section 36U) or from a
civil forfeiture order (new section 40A). If a person makes
such an application, they are required to specify the grounds
upon which it is made (new sections 36U(4) and 40A(6). In
order to make out the grounds for the exclusion order,
evidence will be required. However, to the extent that this
amounts to compulsion, the privilege against
self-incrimination is protected. New sections 36U(7), 36U(8),
40A(9) and 40A(10) ensure that the statement of grounds and
evidence given by a person, and any information, document
or thing obtained as a direct or indirect consequence of
providing that statement or evidence, is not admissible in
criminal proceedings against that person. In my view, this
provides complete protection against a breach of the right in
section 25(2)(k) of the charter.
In the event that there are also concurrent criminal
proceedings in relation to related offences, any possible
prejudice to the fairness of the trial is prevented in two ways.
Firstly, a person who is charged with a related offence is not
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required to give notice of the grounds on which an application
for forfeiture is made (new sections 36U(9) and 40A(11)).
Secondly, such a person may apply to the court for an order
that the hearing of the application be stayed until the charge is
finally determined or withdrawn (new sections 36U(10) and
40A(12)).
In light of the protections contained in the bill, I consider that
the civil forfeiture scheme is compatible with the criminal
process rights in sections 24, 25, 26 and 27 of the charter.
Right to a fair hearing in civil proceedings
Section 24 of the charter provides for the right to a fair
hearing in civil proceedings. This right will be engaged by
applications for orders under the civil forfeiture scheme.
An element of the concept of a fair hearing is the principle of
equality of arms, which requires each part to be given a
reasonable opportunity to present his or her case under
conditions that do not place him or her at a substantial
disadvantage vis-a-vis his opponent. The question of fairness
must have regard to the hearing as a whole.
The bill provides that an application for a civil forfeiture
restraining order may be made without notice (new
section 36K(1)), and the court may hear and determine the
application in the absence of a person who has an interest in
the property (new section 36L(4)). A civil forfeiture
restraining order may be made on the affidavit evidence of a
police officer or authorised officer (new section 36K(2)), and
on the court being satisfied that the deponent suspects that the
property is tainted property and that there are reasonable
grounds for that suspicion (new section 36M). The onus then
shifts to a person having an interest in the property to satisfy
the court that the property is not tainted property or derived
property (new section 36V(1)(a)) or that the other grounds for
exclusion in new section 36V(1)(b) are made out. Unless an
order is made excluding the property from the civil forfeiture
restraining order, the property is liable to civil forfeiture (new
section 38(1)). However, property may be excluded from civil
forfeiture if the court is satisfied that otherwise hardship may
reasonably be likely to be caused to any person by the order
(new section 38(2)) or the grounds for exclusion in new
section 40B(1) are made out.
While a civil forfeiture restraining order may be made
without notice and in the absence of a person who has an
interest in the property, I consider that there are sufficient
protections in the bill to ensure this does not result in a breach
of the fair hearing right. The question of whether a civil
forfeiture restraining order should be made with or without
notice is ultimately determined by the court (new
section 36L). In some circumstances it will not be appropriate
to give notice before making the order, for example, where
there is a risk of the property being disposed of. New
section 36N ensures that, so far as reasonably possible,
persons with an interest in the property are subsequently
given notice of the order, thereby enabling them to have an
opportunity to apply for a civil forfeiture exclusion order.
I have already outlined the various protections that are
provided with respect to the privilege against
self-incrimination. The protections in respect of the use of
information and evidence given in respect of an application
for a civil forfeiture exclusion order extend beyond compelled
information, such as the information required to be given in a
written declaration of property interests (new
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sections 36O to 36T), and include statements and evidence
given in an application for an exclusion order (new sections
36U and 40A). These protections are important to ensure that
an applicant for an exclusion order is not constrained by the
risk of incriminating themselves in making out the grounds
for exclusion.
I also consider that the affidavit procedure for making a civil
forfeiture restraining order and the shifting onus of proof are
appropriate to these proceedings and do not breach the
principle of equality of arms. Those with an interest in the
property are in the best position to account for their interest in
the property, its use, and their knowledge of such use.
I consider that, both individually and collectively, the
procedures for civil forfeiture are compatible with the right to
a fair hearing in section 24 of the charter.
Right to property, protection of the home
Section 20 of the charter provides the right not to be deprived
of property other than in accordance with the law.
Section 13 of the charter provides the right not to have one’s
privacy, family or home unlawfully or arbitrarily interfered
with.
The act provides for the making of restraining orders and
forfeiture orders which will involve the deprivation of
property. A number of provisions of the bill directly engage
the property right. However, I consider that these provisions
are sufficiently confined and structured, accessible and
formulated precisely so that any deprivation occurs in
accordance with the law.
In some cases, the property involved will be a person’s home.
Both the power to impose a civil forfeiture restraining order
and the power to make a civil forfeiture order may involve an
interference with the home. However, there are a number of
safeguards in the act that prevent the scheme from operating
in an unduly harsh manner. These include: the power of the
court to direct the payment of living out of restrained property
(new section 36H(4)); the ability to apply for an exclusion
order (new sections 36U to 36V and 40A to 40B); and the
power of the court to exclude property from civil forfeiture
where it would otherwise cause hardship (new section 38).
The combined effect of these provisions is that a home may
be restrained or forfeited where it has been used in the
commission of an offence or where it represents the proceeds
of criminal activity. However, even where this is the case, it
will be excluded from restraint or forfeiture where the
grounds for exclusion are made out. These grounds
essentially protect owners who did not know and could not
reasonably be expected to know of the criminal offence, the
use of the property in the commission of the offence, or that
the property represents the proceeds of criminal activity, and
who acquired the property for sufficient consideration.
Even where a person is unable to make out the grounds for
exclusion in new sections 36V and 40B, the property may still
be excluded where the court is satisfied that otherwise
hardship would be reasonably likely to occur (new
section 38). The fact that the property is a person’s home will
be relevant to the consideration of whether hardship would
otherwise occur. However, the fact that the property is a
person’s home will not necessarily mean that the ground of
hardship is made out. This is particularly the case where the
home represents the proceeds of criminal activity. Depriving
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a person of a home that they would not otherwise have had if
it weren’t for the criminal activity cannot be said to give rise
to hardship. However, it cannot be said to be unlawful or
arbitrary to deprive a person of their home in these
circumstances. On the other hand, if the order has the effect of
forcing a person to lose their family home and become
dependent on the state for housing and financial support, the
grounds for hardship may be made out, particularly where
that person had no knowledge of the criminal activity and has
not otherwise profited from it.
While the act does not provide absolute protection of a
person’s home, I consider that the interferences permitted by
the act are reasonable and cannot be regarded as unlawful or
arbitrary.
Rights of family and children
Section 17 of the charter provides for the protection of
families and children. Section 17(1) protects the integrity of
the family unit. Section 17(2) accords special protection to
children as is needed by reason of being a child.
As already noted above, a civil forfeiture restraining order or
a civil forfeiture order may affect a family home. This may
affect both the family unit, and the ability of a child’s parents
to provide that child with his or her basic needs.
However, the amendments must be considered in the context
of the existing safeguards in the act, as set out above. These
safeguards enable the effect upon a family and children to be
taken into account in the course of confiscation proceedings.
In light of these safeguards, I consider that the rights for the
protection of families and children are not limited by the
amendments in clause 49.
Conclusion
I consider that the bill is compatible with the Charter of
Human Rights and Responsibilities, because, to the extent
that some provisions may limit human rights, those
limitations are reasonable and demonstrably justified in a free
and democratic society.
Rob Hulls, MP
Attorney-General

Second reading
Mr HULLS (Attorney-General) — I move:
That this bill be now read a second time.

This bill delivers on the government’s commitment to
further strengthen and improve Victoria’s asset
confiscation laws, sending a clear message to would-be
offenders that crime does not pay.
Victoria’s tough asset confiscation laws are hurting
criminals at all levels — and hurting serious and
organised criminals in particular. Asset confiscation
laws attack the profit motive behind offences like drug
dealing and money laundering by stripping criminals of
their ill-gotten gains and returning the proceeds to
victims and the community. Revenue returned by the
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confiscation scheme continues to trend upwards, while
the laws disrupt criminal networks and starve them of
resources that could otherwise be used to fund further
offending.
While the government is encouraged by the success of
the asset confiscation laws, we are not about to rest on
our laurels. We heed the warnings of Victoria Police
and others that the evolving organised crime
environment demands vigilance. We appreciate that
asset confiscation’s very success can steel criminals’
resolve to shield their ill-gotten gains from authorities.
We are determined to continue improving Victoria’s
asset confiscation laws so that our police and
prosecutors remain one step ahead of the crooks.
To that end, this bill amends the Confiscation Act 1997
(the act) to:
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Specifically, the bill amends the act to express
automatic and civil forfeiture thresholds for fisheries
offences in terms of the quantity, instead of the value,
of fish involved. This averts difficulties in establishing
the market value of fish — difficulties that risk letting
commercial poachers off the hook. The new threshold
also better reflects the level at which profit motivated
offending occurs.
The bill also makes the automatic and civil forfeiture
powers available for any money laundering offence that
meets the relevant monetary threshold. Currently,
authorities must establish that the monetary threshold
has been met and that the laundered funds themselves
relate to a serious criminal offence. The amendment
acknowledges that money laundering is a serious crime
in its own right, regardless of how the dirty money was
made.

expand the scope and application of Victoria’s asset
confiscation scheme;

The bill also adds two new powers to the act’s
anti-avoidance armoury.

improve existing information gathering powers;

Firstly, the bill inserts a general anti-avoidance power
into the act. Essentially, this power will allow a court to
declare a scheme or transaction to be void if satisfied
that its purpose is to defeat the operation of the act.

clarify and improve a number of procedural matters
relating to the asset confiscation scheme; and
clarify and improve the operation of the civil
forfeiture powers in the act.
Scope and application of the act
Part 2 of the bill includes a series of amendments
relating to the scope and application of the act.
The bill inserts a statement of the act’s overarching
objectives. At present, the act’s purposes are largely
expressed in terms of technical aspects of the legislative
scheme, without articulating the underlying policy aims
and objectives. The bill provides valuable focus by
outlining those objectives, that is, to deprive persons of
the proceeds and instruments of crime, to deter
offending and to disrupt criminal activity by preventing
the use of tainted property in further offending. This
will assist in the interpretation and administration of the
act.
The bill also expands the availability of automatic and
civil forfeiture for serious fisheries and money
laundering offences. These potent powers are already
available for these offences provided that they meet the
monetary threshold of $50 000 for a single offence or
$75 000 for multiple offences. However, the existing
thresholds can cause operational difficulties and need to
be reframed.

Secondly, the bill expands the application of tainted
property substitution powers to apply to automatic
forfeiture. These powers are currently only available for
court-ordered confiscation. They give the court
discretion to substitute an offender’s lawfully acquired
property for property that is ‘tainted’ by the offence but
which is not available for forfeiture. This covers
situations such as where a drug dealer operates out of
rented premises in an effort to protect their own house
from forfeiture.
These bolstered anti-avoidance powers counter the
increasingly sophisticated efforts of criminals to protect
their property from confiscation.
Information gathering powers
Part 2 of the bill also makes changes to strengthen a
number of information gathering powers under the act.
Timely access to information about ‘tainted’ and
accused persons’ property is critical to the fair and
effective operation of asset confiscation laws.
Information assists in identifying all property available
for restraint, thwarts bogus exclusion order applications
and facilitates effective property management to
preserve the value of frozen assets. It also promotes
fairness by enabling interested parties to be notified that
property has been restrained, so they can take steps to
protect their interests.
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With this in mind, the bill will require a person who is
given notice of a restraining order to not only declare
whether he or she has an interest in restrained property,
but to state the nature and extent of such interest. This
addresses an existing practical problem: persons may
simply declare whether they have an interest in the
property or not, without providing further details. This
has been of limited use to investigators.
The bill also expands the ambit of information notices
under the act. It will allow prescribed persons to issue
information notices for property management purposes,
where the person reasonably believes that a financial
institution has a security interest over the property. It
also provides that a financial institution may be
required to indicate the type of account held with it, in
addition to details about account name and balance.
These changes will help authorities to determine
whether it is worth restraining a particular property and
to manage property appropriately.
Finally, the bill will enable prescribed persons to
request the production of documents to assist with
property management and maintenance. In practice, the
prescribed persons will be senior Department of Justice
officials who are responsible for managing restrained
property to ensure that its value is preserved.
Clarification and procedural improvements
Part 2 of the bill also clarifies and improves a number
of procedural aspects of the act. Taken together, these
changes make a significant contribution to the effective
and efficient administration of Victoria’s asset
confiscation laws.
Amendments of this nature include:
clarifying that the bases for obtaining a restraining
order are not mutually exclusive. These amendments
are intended to confirm the interpretation of these
powers in DPP v. Ali [2009] VSCA 162;
clarifying that the courts’ general powers to award
costs in civil proceedings applies where
section 133A of the act does not apply. That section
enables a court to award costs to a party who
successfully defends confiscation proceedings in
certain circumstances. This amendment is intended
to clarify Parliament’s intent and will avoid future
litigation around section 133A;
providing that freezing orders last for three business
days, rather than 72 hours as currently provided for
in the act, to get around operational difficulties
where an order is sought on the Friday before a long
weekend;
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confirming that pecuniary penalty orders incur
penalty interest, which ensures that offenders
account fully to the state for benefits derived from
crime;
clarifying that a pecuniary penalty order may be
varied if property that was taken into account in
assessing the benefits derived from an offence is
subsequently forfeited under the act. This avoids the
offender having to account twice for the same
property;
clarifying that a derivative use immunity applies to a
number of provisions under the act that require
persons to provide information, following the
Supreme Court’s decision in DAS v. Victorian
Human Rights and Equal Opportunity Commission
[2009] VSC 381; and
a number of other minor housekeeping amendments
and procedural improvements.
Changes to civil forfeiture
Part 3 of the bill makes a range of amendments to
clarify and improve the operation of the civil forfeiture
powers in the act.
The civil and conviction-based forfeiture powers in the
act, while procedurally similar, are conceptually
distinct. Civil forfeiture focuses on property ‘tainted’ by
serious criminal activity, and enables forfeiture to occur
in the absence of a criminal charge or conviction. Civil
forfeiture is remedial in nature, in that it disgorges
‘tainted’ property from those who would otherwise
benefit from it. It is also preventive in its purpose, by
precluding such property from being used in further
criminal activity. By contrast, conviction-based
forfeiture focuses on the conduct and property interests
of an accused person and may have a punitive effect.
While in many respects the act deals with civil and
conviction-based forfeiture separately, the application
of numerous provisions to both regimes may blur this
distinction. The bill substantially re enacts the civil
forfeiture provisions in the act, clearly separating them
from the conviction-based regime and making civil
forfeiture easier to understand and apply.
At the same time, the bill makes a series of
amendments to civil forfeiture powers to reinforce their
distinct remedial and preventive nature. The bill
expands the application of civil forfeiture powers to
encompass property that is likely to be used in future
offending. This extends the reach of asset confiscation
laws and allows the state to strike at organised crime
gangs before they can implement their criminal designs.
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Furthermore, the bill makes some changes to
procedural aspects of the act, such as the test for
exclusion orders, to emphasise that civil forfeiture
focuses on tainted property rather than specific persons
involved in criminal activity.
These amendments will also clarify and reinforce the
way in which the relevant rights under the Charter of
Human Rights and Responsibilities Act 2006 apply in
civil forfeiture proceedings.
The bill also repeals the civil pecuniary penalty order
provisions from the act, which have never been used in
practice and which may not be compatible with the
charter in all respects.
Part 4 of the bill includes a number of transitional
provisions and consequential amendments to provide
for the smooth implementation of the reforms in part 2
and 3.
Summary
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Court Act 1958, the Crimes Act 1958, the Drugs Poisons and
Controlled Substances Act 1981, the Emergency
Management Act 1986, the Fair Work (Commonwealth
Powers) Act 2009, Gambling Regulation Act 2003, the
Gambling Regulation Further Amendment Act 2009,
Guardianship and Administration Act 1986, Infringements
Act 2006, the Interpretation of Legislation Act 1984, the
Legal Profession Act 2004, the Liquor Control Reform Act
1998, the Magistrates Court Act 1989, the Metropolitan Fire
Brigades Act 1958, the Prostitution Control Act 1994, the
Serious Sex Offenders (Detention and Supervision) Act 2009,
the Supreme Court Act 1986 and the Victorian Civil and
Administrative Tribunal Act 1998.
The main purposes of the bill are to:
amend the Liquor Control Reform Act 1998 to enable
the immediate closure and evacuation of licensed
premises where a serious fire threat to the health or
safety of any persons on, or in close proximity to, the
licensed premises is present or could arise in the
premises;
repeal section 63 of the Metropolitan Fire Brigades Act
1958;

In summary, this bill contains an important package of
reforms that will make Victoria a more hostile
environment for serious and organised crime, and in
doing so, make our community safer.

amend the Metropolitan Fire Brigades Act 1958 and the
Country Fire Authority Act 1958 to enable the penalty
interest rates applicable to those acts to change
accordingly whenever the Attorney-General fixes a new
penalty interest rate under the Penalty Interest Rates Act
1983;

I commend the bill to the house.

amend the Emergency Management Act 1986 to correct
a cross-reference;

Debate adjourned on motion of Mr CLARK (Box
Hill).

amend the Corrections Act 1986 to allow sheriffs and
contracted staff working in the Sheriff’s Communication
Centre to access and use particular Corrections Victoria
information held on E*Justice;

Debate adjourned until Thursday, 26 August.

JUSTICE LEGISLATION FURTHER
AMENDMENT BILL
Statement of compatibility
Mr CAMERON (Minister for Police and
Emergency Services) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities (charter), I make this statement of
compatibility with respect to the Justice Legislation Further
Amendment Bill 2010 (the bill).
In my opinion, the Justice Legislation Further Amendment
Bill 2010, as introduced to the Legislative Assembly, is
compatible with the human rights protected by the charter. I
base my opinion on the reasons outlined in this statement.
Overview of the bill
The bill makes amendments to the Children, Youth and
Families Act 2005, the Coroners Act 2008, the Corrections
Act 1986, the Country Fire Authority Act 1958, the County

amend the Serious Sex Offenders (Detention and
Supervision) Act 2009 to clarify that media
organisations may publish the identity and location of an
offender if the information is published at the request of
police, and publication is in the course of law
enforcement functions or in the execution of a warrant
or the arrest or apprehension of an offender;
amend the Crimes Act 1958 in relation to the digital
evidence capture scheme and its impact on agencies
other than Victoria Police that conduct investigations of
indictable criminal matters;
amend the Drugs, Poisons and Controlled Substances
Act 1981 to ban the sale, supply and display of ice pipes
in Victoria;
amend the Supreme Court Act 1986, Magistrates Court
Act 1989 and County Court Act 1958 and other acts to
extend statutory immunities for judges and other court
officers in the exercise of administrative and other
functions in courts and the Victorian Civil and
Administrative Tribunal (VCAT); and
amend the Gambling Regulation Act 2003 to make a
range of technical amendments to clarify the functions
and obligations of the post-2012 monitoring licensee and
gaming venues with respect to the operation of linked
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jackpot arrangements, extend the powers of the
Victorian Commission for Gambling Regulation to
make standards with respect to monitoring and gaming
under the post-2012 gambling industry structure and
amend the wagering tax provisions to give effect to
concessional tax arrangements for premium customers;
amend the Legal Profession Act 2004 to clarify the
Legal Services Board’s powers to invest money standing
to the credit of the Public Purpose Fund;
amend the Children, Youth and Families Act 2005 to
remove the 21-day limit on the duration and extension of
certain interim accommodation orders and remove the
requirement for undertakings to be signed or entered into
for certain interim accommodation orders;
amend the Children, Youth and Families Act 2005 and
the Infringements Act 2006 to clarify an earlier
amendment to provide an extension of time to file a
charge sheet in the Children’s Court in children’s
infringement matters;
amend the Interpretation of Legislation Act 1984 to
permit parliamentary counsel to authorise electronic
versions of legislation and statutory rules, which may be
admissible as evidence;
amend the Fair Work (Commonwealth Powers) Act
2009 to replace a reference to the Equal Opportunity Act
1995 with a reference to the new Equal Opportunity Act
2010;
amend the Guardianship and Administration Act 1986 to
enable VCAT to appoint an administrator to manage the
financial affairs of missing persons; and
amend the Prostitution Control Act 1994 to enable
police to issue banning notices to exclude a person for
up to 72 hours from a declared area if police suspect on
reasonable grounds the person has committed or is
committing an offence against section 12(2)(b) of the
Prostitution Control Act 1994.
The proposed amendments to the Gambling Regulation Act
2003, Legal Profession Act 2004, Interpretation of
Legislation Act 1984 and the Fair Work (Commonwealth
Powers) Act 2009 have no human rights impacts and are
therefore compatible with the Charter of Human Rights and
Responsibilities Act 2006.
Human rights issues
Liquor Control Reform Act 1998
Clause 7 inserts a new part 8B into the Liquor Control
Reform Act 1988 relating to the inspection, closure and
evacuation of licensed premises for the purposes of
addressing serious fire or emergency threats to the health or
safety of any persons on, or in close proximity to, the licensed
premises.
Section 13 — privacy
Section 13(a) of the charter protects a person’s right not to
have his or her privacy, family, home or correspondence
unlawfully or arbitrarily interfered with. An interference with
privacy will not be unlawful if it is permitted by law, certain
and appropriately circumscribed. Any interference will not be
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arbitrary if the restrictions it imposes are reasonable in the
particular circumstances and are in accordance with the
provisions, aims and objectives of the charter.
Search and seizure
The new part includes a range of entry and inspection powers.
New section 148W authorises the fire safety inspector to enter
and search a licensed premises at any time without prior
notice where he or she suspects on reasonable grounds that
there is a serious fire threat. New section 148X provides that,
if a fire safety inspector enters premises under another act and
he or she suspects on reasonable grounds that there is a
serious fire threat, the fire safety inspector must advise the
licensee, permittee or person who appears to have
management or control of the licensed premises that a search
is going to be carried out under 148W. ‘Serious fire threat’ is
defined as in relation to a licensed premises a serious threat
that exists or could arise to the health or safety of any person
in, or in close proximity to, the premises, in relation to a fire
or emergency (new section 148S).
The inspection power under new section 148W includes the
ability to search, examine and make inquiries at the premises,
search and examine any thing (including a document or
record) which the fire safety inspector reasonably believes
may assist in determining if there is a serious fire threat, make
copies of any document, make a sketch/still or moving
image/audiovisual recording of any equipment found during
the search (new section 148W(2)). The licensee, permittee or
person who appears to have management or control of the
licensed premises may also be required to give information
orally or in writing, produce documents or give reasonable
assistance in the course of inspection (new section 148Y).
The inspection powers extend to that part of the premises that
is in close proximity to a licensed premises (148W(1)).
However, they do not extend to any part of a licensed
premises or building used for residential purposes (new
section 148W(4)).
In respect of the powers to enter and search licensed premises
or that part of the non-residential premises that is in close
proximity to a licensed premises, powers of warrantless
search have been accepted where there is an emergency or
potentially dangerous situation (see K. Tronc et al, Search
and Seizure in Australia and New Zealand (1996), at
pp 47–53), a serious threat to safety or property (R v. Williams
[2007] 3 NZLR 207, at [20]), or a risk to the safety of the
public (R v. Feeney (1997) 115 CCC (3d) at p. 129). Here, the
fire safety inspector must suspect on reasonable grounds that
there is a ‘serious fire threat’ (i.e. a serious threat in relation to
licensed premises that exists or could arise to a person’s
health or safety) before he or she is entitled to exercise the
inspection powers.
The risk of fire at licensed premises carries with it a serious
threat to the health and safety of those working at the
premises and members of the public in, or in close proximity
to, those premises. In the circumstances, the entry and
inspection powers in new section 148W and, where
applicable, 148X, are both reasonable and necessary to ensure
the safety of members of the public.
In my view, these new sections do not provide for arbitrary or
unlawful interferences with privacy and are, therefore,
compatible with section 13 of the charter.
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Use and disclosure of information
The new part also provides for various powers to share and
disclose information. New section 148ZS(1) provides that, if
the director obtains information in the course of administering
or carrying out functions, powers or duties under this part (i.e.
where the director receives advice from a fire safety inspector
that he or she believes a serious fire threat exists under new
section 148ZC), the director may disclose that information to
the chief officer, municipal building surveyor of a council
and/or member of the police force. Under new
section 148ZS(2), the information that may be disclosed
includes information related to a search conducted under new
section 148W that the director considers necessary for the
purposes of the effective and efficient enforcement of a
relevant provision in the Building Act 1993. New
section 148ZS(3) limits the use which can be made of such
information to enforcement by the chief officer or a member
of the police force of this part, by the chief officer of a
relevant provision of the Metropolitan Fire Brigades Act 1958
or Country Fire Authority Act 1958 and by a municipal
building surveyor of a council of a relevant provision of the
Building Act 1993 or Local Government Act 1989.
New section 148ZT further provides that, if the director issues
a closure and evacuation notice, the director must within five
working days disclose certain information to the municipal
building surveyor of the council. Similarly, the director must
advise the building surveyor within five working days if he or
she revokes the notice.
Under new section 148ZS disclosure of information is
permitted to a defined class of persons each of whom has a
legitimate interest in that information in the performance of
their official duties. Further, such information may only be
used by the chief officer or a building surveyor to enforce
compliance with regulatory regimes they are responsible for
administering. Members of the police may only use such
information for the purposes of enforcement under this part.
Similarly, the information that the director must disclose to a
municipal building surveyor under new section 148ZT is
limited to information that is necessary for the building
surveyor to perform his or her official duties and will only be
disclosed if the director has issued a closure and evacuation
notice because he or she has been advised by a fire safety
inspector that he or she reasonably believes a serious fire
threat exists at a licensed premises and, has determined on the
basis of that advice, that it is appropriate to issue such a
notice.
Accordingly, in my view, any interference with privacy
which occurs will be lawful and not arbitrary.
Section 15 — freedom of expression
The right to freedom of expression in section 15 of the charter
has been interpreted in some jurisdictions to include a right
not to impart information. Section 15(3) of the charter
provides that special duties and responsibilities attach to the
right to freedom of expression and that it may be subject to
such lawful restrictions as are reasonably necessary for the
protection of national security, public order, public health or
public morality.
New section 148Y gives a fire safety inspector the power to
require a licensee, permittee or person who appears to be in
control of the licensed premises to give information orally or
in writing, produce documents or give reasonable assistance
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in the course of carrying out a search. Failure to comply with
a requirement by a fire safety inspector is punishable by a fine
(new section 148Z). In my view, to the extent the exercise of
these powers involves a restriction on a licensee, permittee or
person who appears to be in control of the licensed premises’
freedom of expression, it will be reasonably necessary for the
protection of public health and safety as permitted under
section 15(3) of the charter.
Section 20 — property rights; section 12 — freedom of
movement
Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law. This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public, and are formulated precisely.
New section 148ZC provides that, following an inspection,
the fire safety inspector must advise the director if he or she
believes that there is a serious fire threat to the licensed
premises. Before advising the director, the fire safety
inspector may, if he or she believes it is appropriate to do so,
having regard to the serious fire threat and the time required
to rectify a matter on which the inspector has formed a
reasonable belief, require an additional temporary measure to
be taken to reduce a serious fire threat (e.g. not to admit any
patrons during a certain period of time) (new
section 148ZC(3)(b)).
If the director is satisfied on receipt of the fire safety
inspector’s advice that the requirements of this part have been
met, he or she must issue a notice requiring the licensed
premises to be closed and evacuated (new section 148ZD).
This notice must be served by the fire safety inspector
responsible for advising of the serious fire risk on the
licensee, permittee or person who appears to be in control of
the licensed premises and must set out, among other things,
the work that is to be completed to rectify the serious fire
threat (new section 148ZG).
Once the licensee or permittee has given notice to the director
that the rectification work has been completed, the director
must require a fire safety inspector to inspect the licensed
premises (new section 148ZN(1) and (2)). The fire safety
inspector must inspect the premises within 48 hours of being
requested to do so by the director (new section 148ZN(3)).
After inspecting the rectification work, the inspector must
advise the director if the work has been satisfactorily
completed (new section 148ZO). If the work has been
satisfactorily completed, the director must revoke the closure
and evacuation notice and the fire safety inspector must serve
a copy of the record of that revocation on the licensee,
permittee or person who appears to be in control of the
premises (new section 148ZP).
After service of a closure and evacuation notice a fire safety
inspector may direct any person in the licensed premises to
leave the premises (new section 148ZH(1)). However, any
such direction must be reasonable in all the circumstances
(new section 148ZH(3)(b)). After a closure and evacuation
notice has been served it is an offence to allow a person entry
to the licensed premises while the notice is in force unless it is
a person engaged in carrying out the rectification work (new
section 148ZK).
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Even if a deprivation of property does occur as a result of the
operation of these new sections, in my view, no issue of
incompatibility with the property right in the charter arises
because closure will only take place where necessary to
rectify a serious fire threat, the work required to be
undertaken to rectify that threat will be set out in the notice,
and the closure period ends once the notice is revoked
allowing a fire safety inspector inspection of the rectification
work and advice to the director that the rectification work
required under the notice has been satisfactorily completed.

at stake and no issue of incompatibility with section 24 of the
charter arises.

I have also considered whether requirements in this part and,
in particular new sections 148ZD, 148ZH(1) and 148ZK,
limit the right to freedom of movement in section 12 of the
charter.

New section 148Z makes it an offence for persons to refuse or
fail to comply with a requirement of a fire safety inspector
under this part ‘without reasonable excuse’. In my view, this
provision does not transfer the burden of proof, because once
the defendant has adduced or pointed to some evidence, the
burden is on the prosecution to prove beyond reasonable
doubt the absence of the exception raised.

In my view, any restriction on a person’s freedom of
movement would be minimal because it would only apply in
respect of the particular licensed premises in respect of which
a fire safety inspector reasonably believed there was a serious
fire threat or in respect of which the director had issued a
closure and evacuation notice. While a person would be
required to evacuate the relevant premises and/or be restricted
from entering those premises, he or she would not otherwise
be prevented from moving from the area. Given that the
purpose of these provisions is to ensure public safety where a
fire safety inspector reasonably believes and, in the case of a
closure and evacuation notice, the director is satisfied that, a
serious fire threat exists, I consider that any limitation on the
right to freedom of movement would be reasonable for the
purposes of section 7(2) of the charter.
Section 24 — fair hearing
Section 24(1) protects the right of a person charged with a
criminal offence or a party to a civil proceeding to have the
charge or proceeding determined by a competent,
independent, and impartial court or tribunal after a fair and
public hearing. In Kracke v Mental Health Review Board &
Ors (General) [2009] VCAT 646, Bell J held that the right to
a fair hearing in section 24 of the charter is not limited to
judicial proceedings but can include administrative
proceedings. His Honour observed that whether the right
applies to administrative proceedings falls to be assessed on a
case-by-case basis. In Kracke, Bell J noted that, in assessing
compliance with the right, regard may be had to the whole
decision-making process, including reviews and appeals.
I have considered the effect of a decision by the director to
issue a closure and evacuation notice under new
section 148ZD and the ability of the director, chief
commissioner, licensing inspector or council of the relevant
municipal district to apply to the Victorian Civil and
Administrative Tribunal to conduct an inquiry under the
principal act if that person considers a permittee or licensee
has contravened the terms of a closure and evacuation notice
in new section 148ZV (and the consequential amendments in
clauses 8, 9 and 10), on the right to a fair hearing. In my view,
it is relevant that a person has the right to apply for review of
any decision to issue a closure and evacuation notice (new
section 148ZU). Further, I note that the Victorian Civil and
Administrative Tribunal must comply with the fair hearing
right in the charter when conducting any inquiry into a
possible contravention of a closure and evacuation notice.
Accordingly, in my view, the procedures provided for in the
bill and, in the case of new section 148ZV, the principal act,
are appropriate to the nature of the particular interests that are

Section 25 — rights in criminal proceedings
Section 25(1) — presumption of innocence
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law.

Further, the burden does not relate to the essential elements of
the offence and is only imposed on the accused to raise facts
that support the existence of an exception, defence or excuse.
Courts in other jurisdictions have generally taken the
approach that an evidential onus on an accused to raise a
defence does not limit the presumption of innocence.
However, even if these provisions limit the right to be
presumed innocent under section 25(1) of the charter, the
limitation would be reasonable and justifiable under
section 7(2). This is because any excuse is likely to relate to
matters peculiarly within the knowledge of the accused.
Accordingly, I consider that this provision is compatible with
section 25(1) of the charter.
Section 25(2)(k) — self-incrimination; section 24(1) — fair
hearing
Section 25(2)(k) of the charter protects the right of persons
charged with a criminal offence not to be compelled to testify
against themselves or to confess guilt.
In Re an application under the Major Crime (Investigative
Powers) Act 2004 [2009] VSC 381 (Major Crime), the court
held that the specific right in section 25(2)(k) is also a
fundamental component of the more broadly worded right of
a person charged with a criminal offence to a fair and public
hearing in section 24(1) of the charter. The court also clarified
that the content of the right not to have to incriminate oneself,
as protected by sections 25(2)(k) and 24(1) of the charter, is at
least as broad as, and certainly no narrower than, the common
law privilege against self-incrimination.
New section 148Y provides that the fire safety inspector may
require a licensee, permittee or person who appears to be in
control of licensed premises to give information and/or
produce documents to the inspector to the extent that it is
reasonably necessary to assess a serious fire threat in relation
to the licensed premises.
This new section must be read together with section 130F of
the principal act:
Section 130F(1) provides that it is a reasonable excuse
for a person to refuse or fail to answer questions or
provide information, orally or in writing, that a person is
required to answer or provide under the act if the
answering of the question or provision of the
information would tend to incriminate the person.
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Section 130F(2), however, makes it clear that the
privilege is abrogated in respect of the requirement to
produce pre-existing documents to the fire safety
inspector under new section 148Y(b).
Section 130F(3) replaces the privilege with a direct use
immunity in respect of those documents but not a
derivative use immunity. In other words, while the
documents themselves may not be used in criminal
proceedings, it is possible that these documents will
provide investigative clues to finding other evidence that
incriminates the person.

Accordingly, while the act preserves the privilege against
self-incrimination in respect of the requirement to provide
oral and/or written answers to questions posed by a fire safety
inspector, it abrogates the privilege in respect of pre-existing
documents and replaces it with a direct use immunity.
A number of law reform bodies have questioned the
appropriateness of preserving the privilege against
self-incrimination in respect of pre-existing documents. New
Zealand, for example, has abolished this aspect of the
common law privilege. The High Court of Australia also
expressed concerns about the scope of the privilege in this
context in Environment Protection Authority v. Caltex
Refining Co Pty Ltd (1993) 178 CLR 477 (at p 502 per
Mason CJ and Toohey; p 527 per Deane, Dawson and
Gaudron JJ; and p 555 per McHugh J).
However, in the absence of a legislative response to these
concerns, I proceed on the basis that the privilege against
self-incrimination does extend to pre-existing documents at
common law. In adopting that approach, I have taken into
account that, while the court in Major Crime was not required
to determine this point, it is arguably implicit in that decision
(and the authorities cited in it) that the privilege against
self-incrimination extends to documents.
This raises the issue as to whether, in the circumstances of
new section 148Y read together with section 130F of the
principal act, it is inconsistent with the charter not to provide
for a derivative use immunity in respect of pre-existing
documents that the licensee, permittee or person who appears
to be in control of licensed premises may be required to
produce during a search.
In my view, the limitations are reasonable under section 7(2)
of the charter for the following reasons:
The nature of the rights being limited
There are a number of rationales for the privilege against
self-incrimination identified in the case law. These include
that the state should not be able to compel an individual to
assist it to prove that they have committed an offence, a
concern about oppressive state conduct and a related concern
about reliability of evidence, and the protection of privacy.
The importance of the purpose of the limitation
The power to require production of pre-existing documents is
necessary to ensure fire safety inspectors are able to properly
identify and assess a serious fire threat at licensed premises. It
is designed to protect the public interest in ensuring that
inspectors have adequate powers to investigate and enforce
compliance with obligations under this part.

Thursday, 12 August 2010

The purpose of not providing for derivative use immunity in
respect of pre-existing documents is to ensure that, in
appropriate cases, offences can be effectively prosecuted.
There is clearly a strong public interest in ensuring that
operators of licensed premises who do not adequately protect
the general public, employees and themselves in accordance
with their statutory obligations, do not escape liability.
The nature and extent of the limitation
The right in section 25(2)(k) of the charter is a right not to
‘testify against oneself’, the core idea being that a person
should not be conscripted into incriminating themselves. As
noted above, the privilege is preserved in respect of oral
testimony and written answers to the fire safety inspector’s
questions but abrogated in respect of pre-existing documents
and replaced with a direct use immunity instead.
In my view, a number of purposes that underlie the privilege
against self-incrimination are not implicated or are implicated
to a lesser extent where the compelled production is limited to
documents or real evidence. In particular, the concern about
oppressive conduct being brought to bear on an accused and
the related concern about the reliability of evidence are less
present where it is production of pre-existing documents that
is being compelled rather than oral testimony or written
answers to questions.
Here, the limit arises because of a failure to provide for a
derivative use immunity. While the use of derivative evidence
obtained through pre-existing documents engages one aspect
of the rationale for the privilege — that a person should not be
required to assist the state in building a case against him or
her — it does so to a lesser extent than testimonial evidence
because of the fact that the derivative evidence exists
independently of the will of the accused. As Mason CJ and
Toohey J observed in Environment Protection Authority v.
Caltex Refining Co Pty Ltd, at p. 502:
It is one thing to protect a person from testifying to guilt;
it is quite another thing to protect a person from
production of documents already in existence which
constitute evidence of guilt, especially documents which
are in the nature of real evidence … Plainly enough the
case for protecting a person from compulsion to make
an admission of guilt is much stronger than the case for
protecting a person from compulsion to produce books
or documents which are in the nature of real evidence of
guilt and are not testimonial in character.
The absence of derivative use immunity does not engage the
most important principles underlying the right, namely the
risk of improper interrogation techniques (including torture)
or the unreliability of evidence obtained through such
methods. As the Constitutional Court of South Africa has
recognised, the ability to use derivative evidence does not
negate the essential element of the right (see Ferreira v. Levin
[1995] ZACC 13 at [153]).
It is also relevant that the power to compel documents occurs
in a regulatory context and only applies to licensees,
permittees or persons who appear to be in control of licensed
premises. All of these persons have voluntarily chosen to
participate in a regulated activity (i.e. operating licensed
premises). A fire safety inspector may only compel
production of documents that are reasonably necessary for the
purposes of assessing a fire threat in circumstances where
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ensuring the safety of members of the public from the risk of
fire is a condition of running licensed premises.
Where the person has voluntarily chosen to participate in the
industry in full knowledge of the regulatory requirements, any
state coercion reflected in a requirement to produce
documents relating to the regulatory measure in question
must be regarded as, at best, indirect. Further, documents that
are reasonably necessary for a fire safety inspector to assess a
fire risk in respect of licensed premises are clearly documents
in respect of which little expectation of privacy attaches and
their disclosure is unlikely to affront individual dignity since
their disclosure does not divulge anything about the
personality of the individual. The Supreme Court of Canada
found similar factors persuasive in ruling that a requirement
for fishermen to keep and produce fishing logs and hail
reports was not inconsistent with the equivalent right to be
free from self-incrimination in the Canadian Charter of Rights
and Freedoms 1982 (see R v. Fitzpatrick [1995] 4 SCR 154).
The relationship between the limitation and its purpose
The limitations are directly connected to their purpose.
Clearly, documentary evidence that is reasonably necessary
for a fire inspector to assess a serious fire threat to licensed
premises during the course of a search of those premises is
crucial to the ability of fire safety inspectors to properly
identify, assess and report on fire safety risks.
The difficulties associated with derivative use immunity have
been the subject of comment by the High Court of Australia
and in a number of law reform commission reports in
Australia and other jurisdictions. For example, the
Queensland Law Reform Commission has commented that:
In the view of the commission, the potential effect of a
derivative use immunity is wider than the scope of the
protection that would have been available if the privilege
had not been abrogated. The commission therefore
considers that a derivative use immunity, because of its
capacity to effectively quarantine from use additional
material that proves the guilt of an individual who has
provided self-incriminating information, should not be
granted unless there are exceptional circumstances to
justify the extent of its impact.
In my view, providing for a derivative use immunity in
respect of pre-existing documents produced under this part
would significantly impede the ability to prosecute offences
and potentially jeopardise the success of any criminal
proceedings which may be brought after all the relevant
information concerning the safety of licensed premises has
come to light. In turn, this could have a detrimental effect on
the way in which fire inspectors conduct themselves. Fire
inspectors would be placed in the intolerable position of
having to weigh up the potential impact that a request to
produce documents may have on a subsequent criminal
prosecution with the importance of obtaining such documents
so as to ensure the safety of the premises.
Less restrictive means reasonably available to achieve the
purpose
I consider that there are no less restrictive means reasonably
available to achieve the purposes of these limitations.

3257

Drugs, Poisons and Controlled Substances Act 1981
Clause 11 inserts a new part VAB into the Drugs, Poisons and
Controlled Substances Act 1981 which makes it an offence to
display an ice pipe (defined in new section 80HA) in a retail
outlet or sell or supply an ice pipe (new sections 80HB and
80HC). Members of the police are given enforcement powers
to seize and retain an ice pipe that is displayed or is for sale or
supply (new section 80HD) and, in certain defined
circumstances, an ice pipe can be forfeited to the Crown and
destroyed (new sections 80HG and 80HH).
Section 20 — property right
In my view, no issue of incompatibility with the right not to
be deprived of property arises because any deprivation of
property under new sections 80HB and 80HC takes place
under powers conferred by legislation, in accordance with the
law, and for the limited purpose of preventing the display,
sale or supply of ice pipes in retail outlets.
Further, each of the proposed enforcement powers contains
sufficient safeguards such that no issue of incompatibility
with the property right in the charter arises. A member of the
police must have ‘reasonable grounds to suspect’ an offence
is being committed under this part before seizing an ice pipe.
If an ice pipe is seized, it must be returned within three
months unless the Magistrates Court makes an order
extending that period because it is in the interests of justice to
do so and necessary for the purposes of an investigation into
whether an offence has been committed under this part. In
any event, the total period of retention of any ice pipe must
not be greater than 12 months.
Finally, an ice pipe can only be forfeited and destroyed where
a court has found a person guilty of the offence to which the
ice pipe relates (new section 80HH) or, where an ice pipe has
been seized and retained under this part, the person from
whom it was seized or the lawful owner cannot be found after
reasonable inquiries have been made or it cannot be returned
to that person after reasonable efforts have been made to do
so (new section 80HG).
Accordingly, in my view, no issue of incompatibility with the
property right in the charter arises.
Courts legislation amendments — judicial and other
immunities
The bill provides statutory immunities for judges and other
court officers in relation to the exercise of administrative
functions, such as the issuing of warrants, or presiding over
committal proceedings. Judicial officers regularly perform a
variety of administrative and quasi-judicial functions that
have a significant impact upon the judicial process in courts.
One of the key purposes of this part is to ensure that judges
and court officers whose functions are closely connected to
the judicial process do not act under the threat of legal
liability when performing their various administrative
functions and official court duties, including the issuing of
warrants, the conduct of committal proceedings as well as the
assignment of duties. The immunities will cover all judicial
officers, as well as the prothonotary, the registrar of probates,
costs registrars, deputy prothonotaries, assistant registrars of
probate, principal registrars, deputy registrars and registrars of
the courts and VCAT.
The immunities proposed in this bill have long been
recognised by the common law and statute as being necessary
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for the protection of judicial independence, rule of law and
the integrity of the judicial process. The bill builds on the
existing common law and statutory immunities that operate in
Victoria in order to enable the courts and VCAT to perform
their essential functions and adjudicate impartially — without
fear or favour.
Section 24 — right to a fair trial
Clauses 60 to 68 of the bill may engage the right to a fair trial
under section 24(1) of the charter.
Clauses 60 to 68 of the bill impact on the right of individuals
to institute proceedings against judicial and court officers in
relation to acts or omissions committed in the performance of
their duties.
Section 24(1) of the charter provides that a person charged
with a criminal offence, or a party to a civil proceeding, has
the right to have the charge or proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. In other jurisdictions this right has
been found to include an implied right of access to the courts
to have civil claims dealt with by a judge, and it is possible
section 24(1) of the charter would include a similar implied
right. Thus the right may be engaged where a civil claim that
exists is not capable of being submitted to a judge for
determination.
In determining whether the provisions of the bill engage the
right to a fair trial under section 24(1) of the charter, it is
firstly important to recognise that the right of an individual to
access the courts does not preclude the state from introducing
legislation which has the effect of altering the substantive
content of the law. If the immunity amounts to a substantial
alteration of the underlying legal obligations involving judges
and court officials, then the right to a fair trial will not be
engaged.
If, on the other hand, the immunity can be characterised as a
procedural barrier to a determination of rights and liabilities,
then the right to a fair trial may be engaged. In other words,
where the immunity is characterised as immunity from
liability, the right to a fair trial is not engaged, whereas if the
immunity is characterised as a procedural barrier from suit,
then the right to a fair trial may be engaged.
In practice, this can be a difficult line to draw. It is probable
that the immunities provided for in this bill would be
considered a procedural barrier from suit, and so this
statement considers the possibility that the immunity
provisions engage the charter.
Any implied right of access to the courts is not an absolute
right. Rather, if an interference with the implied right is
proportionate or reasonable, it will not limit the right to a fair
hearing under section 24(1) of the charter. In my opinion, in
this bill that right has not been limited, having regard to the
law-enhancing purposes of the immunities and the existing
legal and procedural safeguards which protect the rights of
individual litigants, as outlined below.
Firstly, the right of access to the courts is informed and
limited by the needs and resources of the community and
individuals. These principles are reflected in the provisions of
the bill, because they are primarily intended to ensure the
proper administration of justice. This is further evident from
the fact that the primary purpose of the immunity is to
promote judicial independence and the integrity of the court
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process, rather than to interfere with the rule of law. In other
words, the immunities are there to serve law-enhancing,
rather than law-detracting purposes.
Secondly, the administrative functions conferred on judges
and court officers are so closely connected to the independent
and impartial administration of justice as to justify the grant
of the immunity. For example, magistrates issue warrants and
preside over committal proceedings which frequently concern
the liberty, property, privacy or other rights of affected
persons. All of these functions must be performed
competently, independently and without fear or favour.
Similarly, registrars and other officers covered by the
immunity perform important administrative and quasi-judicial
functions that are connected to the judicial process, such as
the maintaining of court records, issuing of warrants and
executing essential court processes without which the entire
process of administration of justice might grind to a halt.
registrars in the Magistrates, Coroners and Children’s courts
already enjoy statutory immunity in the performance of their
functions, while officers who perform similar duties in the
County Court and the Supreme Court do not. It is therefore
appropriate that these court officers should also be covered by
statutory immunity for all acts or omissions committed in
good faith in the exercise of their duties. Otherwise they
would encounter the same obstacles that judges would face
had they been without judicial immunity.
It is also important to recognise that the immunities are not
designed to further the private interests of judges and court
officers, but rather to protect the public interest in an
independent judiciary and the proper administration of justice.
Thus the immunity preserves the independence of judges and
their ability to adjudicate without fear or favour. It also
protects judges and court officers who act under their
directions from the distraction and cost of damages claims
that might otherwise provide an incentive to avoid making
decisions that are likely to provoke personal retaliation from
disgruntled litigants. In addition, the immunity reinforces the
longstanding legal principle that judicial officers are not
compellable to testify about matters on which they are
judicially engaged.
There are two possible alternative means of protecting judges
and court officers. The first would be to remove the immunity
and to indemnify the position holders for any award made
against them. The second would be to retain the immunity but
to provide for a direct cause of action against the Crown
where the position holder would otherwise be liable. While
these two alternative options would protect the judges and
court officers financially, they would cause significant
distraction and would still leave a means of collateral attack
open to disgruntled litigants, leaving the possibility of judges
and court officers having to give evidence about their
decision-making processes. To subject these officers to suit
would be to indirectly take away a judge’s immunity.
The approach in this bill is consistent with the existing
statutory provisions, the common law as well as international
jurisprudence, which make it clear that the broad scope of the
immunity is necessary to ensure its effect in practice. While
historically the scope of the immunities has been broad, the
proposed statutory immunities would not be so broad as to
place these officers above the law. For example, the
immunities will not cover a judge who is knowingly acting
outside of his or her jurisdiction, or a court officer who acted
in bad faith.
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In addition, there are existing procedural and legal safeguards
that are designed to protect the integrity of the legal process
and the rights of litigants to receive a fair trial. Court
proceedings are typically conducted in public; they are
subject to appellate review and open to scrutiny by the media
and academic commentary. Non-judicial court officers are
public servants who are subject to the statutory public service
disciplinary regime.
Where it is alleged that a judicial officer has abused his or her
position and acted in an inappropriate manner in the conduct
of his or her official duties, dissatisfied litigants are able to
complain to the head of the relevant court or VCAT. The
government has recently proposed a bill to establish an
independent statutory body, the Judicial Commission of
Victoria, which will receive and investigate complaints and
concerns about judicial officers. In the more serious cases,
judicial misconduct may be grounds for removal of judicial
officers under the procedure established under the
Constitution Act 1975.
I conclude that the section 24(1) right of a party to a civil
proceeding to a fair hearing is not limited by this bill. Any
interference with an implied right as part of section 24(1) to
access the courts is proportionate and reasonable, having
regard to the law-enhancing purposes of the immunities and
the existing legal and procedural safeguards which protect the
rights of individual litigants and the rule of law.
Children, Youth and Families Act 2005
Clause 12 removes the requirement in the principal act that
where the Department of Human Services has filed a
protection application with the court in respect of a child and
the court makes an interim accommodation order
(section 262) for the period between the lodgement of the
protection application and the substantive hearing which
provides for the release of the child, the release of the child
into the care of a parent, or the placement of the child with a
suitable person, the child, parent or suitable person must give
an oral or written undertaking to appear and/or produce the
child respectively (sections 263(1)(a), (b) and (c)).
Clause 13 removes the 21-day limit which applies to interim
accommodation orders which place a child with a suitable
person (section 263(1)(c)) or in an ‘out of home care service’
(section 263(1)(d)) under section 264(2) of the principal act.
As a result, there is no set period for the release or placement
of a child pursuant to an interim accommodation order under
section 263(1)(a) to (d), but the 21-day limit continues to
apply in respect of interim accommodation orders providing
for placements under subsections (e) to (g). Clause 14 amends
the power to grant an extension of an interim accommodation
order under section 267(2) of the principal act to reflect this
change.
I have considered whether these amendments raise any issues
of incompatibility with sections 12 (movement), 13 (privacy),
17 (protection of families and children), 21 (liberty) and 24
(fair hearing) of the charter respectively. In my view, these
amendments are procedural only and adequate safeguards
exist in the principal act to ensure that no issue of
incompatibility with the rights and responsibilities in the
charter arises.
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Corrections Act 1986
Clause 15 amends section 30(1) of the Corrections Act 1986
by including sheriffs and persons to whom section 124J of the
Magistrates’ Court Act 1989 applies (when exercising powers
or performing functions in connection with the operations of a
subcontractor or contractor under an agreement under
section 124B(1)(b) of the act) among the range of persons
who are permitted to use confidential information in the
performance of their official duties, powers or functions
where necessary (section 30(2)).
Confidential information is defined in section 30(1) of the
principal act and includes, among other things, ‘information
relating to the personal affairs of a prisoner’. The latter phrase
is further defined as information that identifies the prisoner or
discloses his or her address or location or information from
which any other person’s identity, address or location can
reasonably be determined but that is not in the public domain.
‘Information’ is defined to include photographs, fingerprints,
samples, and results of tests.
Section 13 — privacy
In my view, extending the range of persons who are subject to
the restriction in s 30(2) of the principal act does not limit the
privacy right.
In that regard, the confidential information can only be used
by a limited range of persons and the information can only be
used where it is necessary in the performance of official
duties, powers or functions.
Accordingly, any interference with privacy which occurs will
be lawful and not arbitrary.
Crimes Act 1958
Clause 12 extends the definition of ‘authorised person’ in
section 464JA(1) of the Crimes Act 1958 (see section 4 of the
Justice Legislation Miscellaneous Amendments Act 2009
which commences on 1 November 2010) to include an
investigating official or person acting under his or her
direction and a person engaged by a department or agency to
retrieve or store a record.
Authorised persons are excluded from the offence provisions
in relation to recordings in section 464JA(2) to (7) provided
that they are acting in the performance of their duties or under
the direction of a court.
Section 13 — privacy
In my view, extending the range of persons defined as
authorised persons to include investigating officials or
persons engaged by a department or agency to retrieve or
store a record does not limit the privacy right because
authorised persons are only permitted to possess, use or
supply a recording in the performance of their duties or where
they are acting in accordance with a direction by a court.
Accordingly, any interference with privacy which occurs will
be lawful and not arbitrary.
Serious Sex Offenders (Detention and Supervision) Act
2009
Section 182(2) of the principal act provides that a member of
the police may publish the identity and location of an offender
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to the CrimTrac Agency for entry onto the Australian
National Child Offender Register, in the course of law
enforcement functions, and in the arrest, apprehension or
execution of a warrant where an offender has breached
provisions in the act. Clause 27 extends this authorisation to
allow media organisations to publish the identity and location
of an offender in certain defined circumstances.

person’s best interests. The appointed administrator will be
closely supervised by VCAT to ensure that he or she is acting
in accordance with the order and that the order itself continues
to be appropriate and proportionate. In addition, the
administrator will be limited to acting as necessary to service
debt, provide financial support to family and dependants and
otherwise preserve the estate.

Section 13 — privacy

Any interference with a missing person’s right to privacy
through the appointment of an administrator will be
reasonable in the circumstances and the proposed law
authorising such interference is limited and will be
determined on a case-by-case basis by VCAT. Accordingly, I
consider that clause 29 does not limit the right to privacy in
the charter.

In my view, extending the authorisation in this manner does
not limit the privacy right because there are adequate
safeguards in relation to the scope of the information,
circumstances in which it can be published and identity of
those whom it can be published by, to ensure that no issue of
arbitrariness arises.

Section 20 — property right
Specifically, the authorisation is limited to media
organisations only (defined as a person or body engaging in
journalism). The scope of the information that can be
published is restricted to the identity and location of the
offender. The information can only be published at the
request of a member of the police force that disclosed that
information and it must be published for the purposes of law
enforcement or the arrest, apprehension or execution of a
warrant for breach of a provision of the act. It is also relevant
that allowing publication by media organisations in these
limited circumstances is consistent with the main purpose of
the act i.e. enhancing community protection.
Accordingly, any interference with privacy which occurs will
be lawful and not arbitrary.
Guardianship and Administration Act 1986
Section 13 — privacy
Section 13(a) of the charter recognises a person’s right not to
have his or her privacy, family, home or correspondence
unlawfully or arbitrarily interfered with. Privacy encompasses
concepts of personal autonomy, human dignity and the notion
that individuals should have an area of autonomous
development, which is free from excessive unsolicited
intervention by other individuals. An interference with
privacy will not limit the charter right if the interference is
neither arbitrary nor unlawful. The interference will not be
arbitrary if the restriction on privacy accords with the
objectives of the charter and is reasonable in the
circumstances. The interference will not be unlawful if the
law authorising it is circumscribed, precise, and determined
on a case-by-case basis.
An order appointing an administrator to manage a missing
person’s property under clause 29 of the bill could interfere
with the missing person’s privacy where such an order grants
an administrator access to private information or
correspondence relating to the missing person’s family,
property, or other matters. However, the interference will be
neither arbitrary nor unlawful. An administrator will only be
appointed in very specific circumstances where VCAT is
satisfied the person could be described as a missing person.
VCAT will require evidence that it is not known whether the
person is alive, that reasonable efforts have been made to
locate the person and that the person has not contacted anyone
he or she would normally contact for at least 90 days. VCAT
will also need to satisfy itself that while the person is missing
there will be a need for a decision in relation to the person’s
property and that the appointment of an administrator is in the

Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
the law. A provision that confers a discretionary power to
deprive a person of his or her property will be compatible
with the charter if the limits of the power are defined and the
criteria that govern the exercise of the discretion are
reasonable and not arbitrary.
The appointment of an administrator to manage the financial
affairs and property of a missing person under clause 29 of
the bill will not be arbitrary or unlawful as the proposed
amendments set a clear legislative basis for the appointment
with specified conditions that must be satisfied. In fact, the
appointment of an administrator may in some cases promote
the missing person’s property rights as it will enable the
missing person’s financial affairs to be attended to in his or
her absence. The appointment of an administrator could
ensure that bills, mortgages and other financial commitments
are paid in the missing person’s best interests, preventing debt
collectors or financial institutions repossessing property as
well as ensuring that any dependants of the missing person
continue to be financially supported.
Consequently, clause 29 does not limit the charter property
rights.
Infringements Act 2006 and Children, Youth and Families
Act 2005 (CAYPINS)
The bill at clauses 54 to 59 engages the section 25(3) right in
relation to children in criminal proceedings.
The amendments at clauses 54 to 59 to the Children, Youth
and Families Act 2005 and the Infringements Act 2006
clarify an earlier amendment in the Justice Legislation
Amendment (Victims of Crime Assistance and Other
Matters) Act 2010, in providing an extension of time to file a
charge sheet in the Children’s Court where an internal review
has been conducted.
The amendment is designed to clarify that an extension of
time to file a charge sheet applies to all outcomes of an
internal review listed in section 25 of the Infringements Act.
This includes confirming a decision to serve an infringement
notice under section 25(1)(a) which is currently not covered
by section 40AA of the Infringements Act.
The amendment also clarifies that the date from which the
six-month extension of time begins is the date of service of
the internal review decision on the child. This is an important
change as it will enable an enforcement agency to register an
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infringement penalty with CAYPINS rather than filing a
charge sheet after the decision is served on the child.
An infringement penalty may only be registered with
CAYPINS if it is within the time limit for filing a charge
sheet in the Children’s Court. Therefore if the process of
internal review takes place more than six months from the
date of the alleged offence, the amendment will enable an
infringement penalty to be registered with CAYPINS.
The amendment is consistent with the section 25(3) right of a
child to be treated differently in criminal proceedings, taking
into account their age and the desirability of rehabilitation.
The section 25(3) right provides that children are entitled to
additional special protections alongside the minimum
guarantees in criminal proceedings.
In this instance the section 25(3) right is enhanced because the
amendment enables an enforcement agency to register an
infringement with CAYPINS rather than filing a charge sheet
to commence a criminal proceeding. The CAYPINS system
involves greater discretion and flexibility than the adult
infringements system as it takes into account a child’s
personal and financial circumstances. It also allows young
people with outstanding infringements to avoid a finding of
guilt.
The transitional provisions are also important in enhancing
the section 25(3) right. The transitional provisions are
intended to capture offences where an internal review
decision has been served on a child from 1 July 2010 until the
amendment commences operation. As the extension of time
amendments in the Justice Legislation Amendment (Victims
of Crime Assistance and Other Matters) Act 2010 will apply
(in practical terms) from 1 July 2010 it is important that this
amendment is consistent with the other amendments.
If it is not consistent, it will create a category of offences that
will not be able to be registered with CAYPINS. The only
option that will be available to an enforcement agency, from
1 July 2010 in relation to an internal review decision under
section 25(1) (where the decision is made more than six
months after the alleged offence) will be to withdraw the
infringement notice and to file a charge sheet against a child
in accordance with section 40AA. This outcome is wholly
undesirable and not consistent with the section 25(3) right, as
it denies the child access to an alternative process
(CAYPINS) for resolving their infringement matter.
Clauses 54 to 59 also raise the right of an accused child to be
brought to trial ‘as quickly as possible’. However, the
amendments do not limit this right because a child can elect to
have the matter dealt with in court when the child first
receives an infringement notice or at any time during the
process. The purpose of the amendments is to facilitate an
alternative process where an internal review is conducted, that
is tailored to the needs of children.
Prostitution Control Act 1994
The bill will amend the Prostitution Control Act 1994 to
establish a scheme of banning notices directed at reducing the
detrimental impact of street prostitution in certain residential
areas. The bill will provide police members with the power to
issue a banning notice to a person who is or has just invited or
solicited another person to prostitute himself or herself, which
will then operate to exclude that person from a declared area
for the period specified in the notice (but which will not
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exceed 72 hours). A police member only has the power to
issue a banning notice if the police member suspects on
reasonable grounds that a person is committing, or has just
committed, an offence against section 12(2)(b) of the
Prostitution Control Act 1994. Police members will also be
provided with the power to direct a person against whom a
banning notice has been issued to leave the declared area, and
to use reasonable force to remove the person from the
declared area.
The bill also creates offences relating to the contravention of
banning notices and failing to comply with police directions.
Section 12 — freedom of movement
Section 12 of the charter provides that every person has the
right to move freely within Victoria.
Clause 69 of the bill will insert a new part 2A into the
Prostitution Control Act 1994, including a new section 21C.
The proposed section 21C provides that a relevant police
member who suspects on reasonable grounds that a person is
committing or has just committed a relevant offence (that of
inviting or soliciting another person to prostitute himself or
herself) within a declared area may give the person a notice
banning the person, for the period specified in the notice,
from the declared area (a declared area being an area for
which a declaration by the minister under section 18(4) of the
Summary Offences Act 1966 is in force).
A police member must not give a banning notice to a person
unless the member believes on reasonable grounds that the
giving of the notice may be effective in preventing or
deterring the person from committing a further relevant
offence.
Additionally, a police member cannot give a banning notice
to a person if the member believes or has reasonable grounds
for believing that the person lives or works in the declared
area. Further, no more than one banning notice may be given
to a person for a declared area in respect of the same relevant
offence, but a banning notice may be given to a person who is
already subject to a banning notice for the declared area if the
subsequent notice is given in respect of a separate relevant
offence.
The proposed section 21G provides that it is an offence if a
person to whom a banning notice applies enters or attempts to
enter a declared area in contravention of the notice. It is also
an offence if the person is in the declared area in
contravention of the notice and the person does not comply
with a direction issued by a police member. Additionally, the
proposed section 21I provides that police members may use
reasonable force to prevent a person from entering a declared
area or to remove a person from a declared area.
The above provisions consequently limit the right to freedom
of movement. However, I consider that the limitation is
reasonable and justifiable under section 7(2) of the charter for
the following reasons.
(a) The nature of the right being limited
Freedom of movement includes the right to move freely
within Victoria and the right to enter and leave Victoria.
The International Covenant on Civil and Political Rights
expressly recognises that the right may be subject to
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restrictions that are necessary to protect public order, public
health or morals or the rights and freedoms of others.

(e) Less restrictive means reasonably available to achieve
the purpose

(b) The importance of the purpose of the limitation

Any less restrictive means than banning notices would not
achieve the purposes of the provisions as effectively because
such measures could not prevent a person re-entering a
declared area for the purpose of contravening relevant
legislation. The 72-hour time period is reasonable also as this
enables a police member to issue a notice which covers a
weekend period, which is when the relevant offence is most at
risk of being committed. Additionally, the minister can only
designate a relevant area as a declared area if the minister is
satisfied that conduct contrary to section 12 or 13 of the
Prostitution Control Act 1994 frequently occurs in the area or
areas.

The purpose of establishing a banning notice scheme in the
Prostitution Control Act 1994 is to reduce the detrimental
impact of street prostitution in residential areas caused by
certain persons not complying with the prohibition on
soliciting another person. Street sex work is an ongoing
problem in certain residential areas. The scheme is aimed at
protecting public order and the rights and freedoms of others
in the relevant declared areas.
While other policy measures are being implemented in
relation to reducing street sex work more generally (including
the pilot program being run by Consumer Affairs Victoria to
support sex workers who wish to transition to alternative
employment), this measure is necessary to address the
detrimental impact on the residents in relevant declared areas
that illegal street prostitution currently has.
(c) The nature and extent of the limitation
Banning notices impose restrictions upon a person entering a
declared area. A banning notice can be imposed for up to
72 hours.

Section 21 — liberty and security
Section 21I enables police officers to use reasonable force to
enforce banning notices. This power involves an interference
with the right to liberty and security of the person in
section 21 of the charter. However, for the reasons already set
out above and the fact that the force used can be no more than
is reasonably necessary, I consider that the limitation is
reasonable and justified pursuant to section 7(2) of the
charter.
Strict liability offence provisions — presumption of innocence

A declared area is an area declared under section 18 of the
Summary Offences Act 1966.
There are a number of safeguards contained in the proposal to
prevent or minimise interference with such rights.
A police member can only issue a banning notice if the
member suspects on reasonable grounds that a person is
committing or has just committed a relevant offence within a
declared area. A police member must not give a banning
notice to a person unless the member believes on reasonable
grounds that the giving of the notice may be effective in
preventing or deterring the person from committing a further
relevant offence. Further, no more than one banning notice
may be given to a person for a declared area in respect of the
same relevant offence, but a banning notice may be given to a
person who is already subject to a banning notice for the
declared area if the subsequent notice is given in respect of a
separate relevant offence.
Additionally, section 21C(6) prohibits the giving of a banning
notice in respect of the declared area if the police officer
believes or has reasonable grounds for believing that the
person lives or works in the declared area.

Sections 21G(1) and (2)
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law.
The proposed sections 21G(1) and (2) create offences in
respect of breaching a banning notice and for failing to
comply with a direction given by a police member to leave a
declared area. Relevant defences to these offences are
prescribed in the proposed section 21G(3), including that the
defendant was under a mistaken but honest belief about facts
which, had they existed, would have meant that the conduct
would not have constituted an offence, or that the conduct
constituting the offence was caused by circumstances beyond
the control of the defendant and the defendant had taken
reasonable precautions to avoid committing an offence. These
clauses, read in conjunction with section 72 of the Criminal
Procedure Act 2009, impose an evidentiary burden on the
accused.
Courts in other jurisdictions have generally taken the
approach that an evidential onus on an accused to raise a
defence does not limit the presumption of innocence.

(d) The relationship between the limitation and its purpose
The limitation imposed on freedom of movement is directly
and rationally connected with the purpose of the provisions.
The purpose of the issuance of banning notices is to reduce
the detrimental impact of street prostitution in certain
residential areas, and the limitation will serve this purpose by
enabling police members to exclude or remove persons who
are suspected of committing or of having just committed the
relevant offence within a declared area from that declared
area.

In my view, these provisions do not transfer the burden of
proof, because once the defendant has adduced or pointed to
some evidence, the burden is on the prosecution to prove
beyond reasonable doubt the absence of the defence raised.
Furthermore, the burdens do not relate to essential elements
of the offences and are only imposed on the defendant to raise
facts that support the existence of a defence. However, even if
these provisions limit the right to be presumed innocent in
section 25(1) of the charter, the limitation would be
reasonable and justifiable under section 7(2). The defences
relate to matters within the knowledge of the defendant and, if
the onus were placed on the prosecution, would involve the
proof of a negative which would be very difficult.
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Section 21E(7), 21E(8), 21G(4) and 21H
In respect of the offences of failing to comply with a direction
of a police member, the proposed section 21G(4) expressly
provides that it is not an offence if the member fails to comply
with the obligations in the proposed section 21H(3), such as
where the member fails to produce proof of his or her
identity. The proposed section 21E(8) provides that it is not
an offence for a person to fail to comply if the police member
did not inform the person that it was an offence not to comply
with the request. Additionally, the proposed section 21E(7)
provides that a person must comply with the request unless he
or she has a reasonable excuse. These provisions also impose
an evidential onus on an accused to adduce or point to
evidence of a defence or excuse. As with the proposed
section 21G(3), once the defendant has adduced or pointed to
some evidence, the burden is on the prosecution to prove
beyond reasonable doubt the absence of the defence raised.
Furthermore, the burden does not relate to essential elements
of the offences and is only imposed on the accused to raise
facts that support the existence of an error on the part of a
member, or an excuse on the part of a defendant.
Consequently, in my view these provisions do not limit the
right in section 25(1) of the charter.
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public morality and public order and consequently does not
limit the right to freedom of expression.
Conclusion
I consider that the bill is compatible with the charter because
to the extent that some of its provisions may limit human
rights, those limitations are reasonable and demonstrably
justified in a free and democratic society.
Hon. Bob Cameron, MP
Minister for Police and Emergency Services
Minister for Corrections

Second reading
Mr CAMERON (Minister for Police and
Emergency Services) — I move:
That this bill be now read a second time.

The Justice Legislation Further Amendment Bill 2010
will contribute to fulfilling the government’s
commitments for 2010.

Section 13 — right to privacy

In particular, this bill will:
The proposed section 21E provides that a person must not
refuse or fail to comply with a request from a police officer
that he or she provide his or her name and address. While this
provision may interfere with a person’s privacy, the
interference is neither unlawful or arbitrary and therefore
section 21E is compatible with the right to privacy in
section 13 of the charter.
Section 15 — freedom of expression
Section 15 of the charter provides that every person has the
right to freedom of expression which includes the freedom to
seek, receive and impart information and ideas of all kinds,
whether within or outside Victoria. Section 15 also provides
that the right may be subject to lawful restrictions reasonably
necessary to respect the rights and reputation of other persons;
or for the protection of national security, public order, public
health or public morality.
In Reference re sections 193 and 195.1(1)(c) of Criminal
Code (Canada) ‘Prostitution Reference’ [1990] 1 SCR 1123,
the Supreme Court of Canada held that certain types of
communications associated with street prostitution are
protected by the right to freedom of expression, in particular
communicative acts for the purpose of engaging in
prostitution or obtaining the sexual services of a sex worker.
However, section 15(3) of the charter relevantly provides that
special duties and responsibilities are attached to the right of
freedom of expression and that the right may be subject to
lawful restrictions reasonably necessary for the protection of
national security, public order, public health or public
morality. Case law from comparative jurisdictions establishes
that commercial or economic expression is of less importance
than political or artistic expression. Consequently, limitations
on the right in this context are easier to justify.
In my view, the restrictions imposed on soliciting prostitution
as a result of the issuance of banning notices are directly
connected to the protection of public morality. Accordingly,
this provision is reasonably necessary for the protection of

amend the Liquor Control Reform Act 1998 to
enable the immediate closure and evacuation of
licensed premises where a serious fire or emergency
threat to the health or safety of any persons on, or in
close proximity to, the licensed premises exists or
could arise in the premises;
repeal section 63 of the Metropolitan Fire Brigades
Act 1958;
amend the Metropolitan Fire Brigades Act and the
Country Fire Authority Act 1958 to enable the
penalty interest rates applicable to those Acts to
change accordingly whenever the Attorney-General
fixes a new penalty interest rate under the Penalty
Interest Rates Act 1983;
amend the Emergency Management Act 1986 to
correct a cross-reference;
amend the Corrections Act 1986 to allow sheriffs
and contracted staff working in the Sheriff’s
Communication Centre to access and use particular
Corrections Victoria information held on E*Justice;
amend the Serious Sex Offenders (Detention and
Supervision) Act 2009 to clarify that media
organisations may publish the identity and location
of an offender if the information is published at the
request of police, and publication is in the course of
law enforcement functions or in the execution of a
warrant or the arrest or apprehension of an offender;
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amend the Crimes Act 1958 in relation to the digital
evidence capture scheme and its impact on agencies
other than Victoria Police that conduct investigations
of indictable criminal matters;
amend the Drugs Poisons and Controlled Substances
Act 1981 to ban the sale and display of ice pipes in
Victoria;
amend the Supreme Court Act 1986, the Magistrates
Court Act 1989 and the County Court Act 1958 and
other acts to extend statutory immunities for judges
and other court officers in the exercise of
administrative functions in courts and the Victorian
Civil and Administrative Tribunal (VCAT);
amend the Gambling Regulation Act 2003 to make a
range of technical amendments to clarify the
functions and obligations of the post-2012
monitoring licensee and gaming venues with respect
to the operation of linked jackpot arrangements,
extend the powers of the Victorian Commission for
Gambling Regulation to make standards with respect
to monitoring and gaming under the post-2012
gambling industry structure and amend the wagering
tax provisions to give effect to concessional tax
arrangements for premium customers;
amend the Legal Profession Act 2004 to clarify the
Legal Services Board’s powers to invest money
standing to the credit of the public purpose fund;
amend the Children, Youth and Families Act 2005 to
remove the 21-day limit on the duration and
extension of certain interim accommodation orders
and remove the requirement for undertakings to be
signed or entered into for certain interim
accommodation orders;
amend the Children, Youth and Families Act 2005
and the Infringements Act 2006 to clarify an earlier
amendment to provide an extension of time to file a
charge sheet in the Children’s Court in children’s
infringement matters;
amend the Interpretation of Legislation Act 1984 to
permit parliamentary counsel to authorise electronic
versions of legislation and statutory rules, which
may be admissible as evidence;
amend the Fair Work (Commonwealth Powers) Act
2009 to replace a reference to the Equal Opportunity
Act 1995 with a reference to the new Equal
Opportunity Act 2010;
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amend the Guardianship and Administration Act
1986 to enable VCAT to appoint an administrator to
manage the financial affairs of missing persons;
amend the Prostitution Control Act 1994 to establish
a scheme of banning notices directed at reducing the
detrimental impact of street prostitution in certain
residential areas.
I now turn to each of the bill’s components in more
detail.
Amendments to the Liquor Control Reform Act
1998
There are more than 1000 licensed premises in the city
of Melbourne and more than 16 000 licensed premises
across regional Victoria. Around 300 000 people
venture to the Melbourne CBD every weekend to
experience Melbourne’s vibrant nightlife. In the last
11 years (1999–09), the Metropolitan Fire and
Emergency Services Board (MFB) has attended an
average of 4 fire incidents in nightclubs and bars and
14 fire incidents in taverns a year, across the
metropolitan area. Fortunately, no fatalities have
resulted from those incidents to date.
However, the MFB and the Country Fire Authority
(CFA) have consistently encountered and continue to
observe significant breaches of fire safety in licensed
premises across Victoria, such as chained emergency
exit doors and non-functional or disconnected exit
signs, fire hydrants, sprinklers or fire detection systems.
Such serious breaches of fire safety standards pose
significant risks and place some licensed premises in
Victoria in the same risk profile as licensed premises in
other countries that have suffered from a significant fire
incident.
It is clear that people who consume alcohol in licensed
premises, whether intoxicated or otherwise, have a
heightened vulnerability to injury in the event of a fire
or emergency. The combination of alcohol, low
lighting, high noise levels and a significant number of
patrons in a confined and unfamiliar area is a volatile
one.
While the fire agencies have an active fire safety
inspection program for licensed premises and other
types of buildings during all hours of the day, they
currently have very limited enforcement powers to take
decisive action such as requiring the immediate closure
and evacuation of premises where they identify a
serious fire safety risk to building occupants, or
requiring rectification of identified serious fire safety
breaches.

JUSTICE LEGISLATION FURTHER AMENDMENT BILL
Thursday, 12 August 2010

ASSEMBLY

The bill will address this gap in existing legislation by
amending the Liquor Control Reform Act 1998 to
allow fire safety inspectors appointed by the chief
officer of the MFB and CFA, to enter and inspect
licensed premises at any time, without the need to
provide prior notice of the intention to enter and
without the need for a search warrant, where the fire
safety inspector has reasonable grounds for suspecting
that a serious health or safety threat, in relation to fire or
emergency, exists or could arise to people in or in close
proximity to the premises.
The bill will enhance the safety of patrons and staff in
licensed premises by providing the director of liquor
licensing with the power to direct the immediate
closure and evacuation of the premises when the
director receives advice from a fire safety inspector that
he or she reasonably believes that a serious fire or
emergency threat to health or safety exists or could
arise to people in or in close proximity to the premises.
The premises would remain closed until the threat has
been rectified by the licensee or permittee to the
satisfaction of the chief officer.
A similar process exists in Queensland where the
Liquor Act 1992 provides that if the chief executive of
the Office of Liquor and Gaming Regulation considers
the health or safety of members of the public to be
endangered or prejudiced because of the absence or
inadequacy of fire prevention equipment on the
premises or inadequacy of entrances to or exits from the
premises, the chief executive must give to the licensee,
and the owner of the premises, without prior notice, an
order to close down the premises, and to keep them
closed, until all orders in respect of the premises
relating to public safety from risk of fire or matters of
health have been complied with to the chief executive’s
satisfaction.
The bill will allow the fire safety inspector to offer
licensees or permittees an opportunity to avert closure
by allowing them to take action to immediately rectify
any fire safety breaches identified by the fire safety
inspector that could be easily fixed, such as unlocking a
locked emergency exit door or clearing blocked paths
of travel to exits. The fire safety inspector may also
require that additional temporary measures be taken
while the breach is being immediately rectified, such as
not admitting any further patrons to the premises,
turning on additional lighting or ceasing to serve
alcohol during this period.
At the same time, the bill will repeal section 63 of the
Metropolitan Fire Brigades Act 1958 to remove an
archaic provision relating to closure of licensed
premises for failing to keep in a fit state appliances and
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apparatus for the saving of life in the event of fire. The
director of liquor licensing and chief officer of the MFB
have never utilised this power as it uses archaic
language such as coffee palaces, imposes minimal
penalties that do not act as a deterrent and does not
allow for an immediate closure in the event of a serious
fire safety risk to lives.
In the development of this part of the bill, the
Department of Justice consulted extensively with the
CFA, MFB, Victoria Police, the Building Commission,
the Department of Planning and Community
Development, the Victorian Municipal Building
Surveyors Group and the Municipal Association of
Victoria.
This part of the bill seeks to address concerns long held
by the fire agencies in relation to the significant and
prevalent failure of licensees to ensure fire safety
standards in licensed premises. The focus of these
changes is on the safety of the public. We must not
underestimate the gravity of the consequences should a
fire occur in a licensed premises in metropolitan or
regional Victoria and must take action now to avoid a
preventable catastrophe from occurring.
Amendments to emergency services legislation
Penalty interest rate
The bill amends the MFB and CFA acts to allow the
penalty interest rate applicable to those acts to change
accordingly every time the Attorney-General fixes a
new penalty interest rate under the Penalty Interest
Rates Act 1983. This removes the need for an
unnecessary and inefficient duplication of notices in the
Government Gazette declaring the same rate for
different acts.
Emergency Management Act 1986
The bill amends an incorrect cross-reference in
section 16(3) of the Emergency Management Act 1986
(EM act), which currently provides that section 16 of
the EM act prevails over arrangements under
section 55A of the MFB act. The correct
cross-reference should be to section 55E of the MFB
act.
Amendments to the Corrections Act 1986
The bill contains amendments to the Corrections Act
1986 to enhance information sharing between sheriff’s
officers and Corrections Victoria so that sheriffs have
access to particular offender information necessary to
carry out their functions.
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Sheriffs’ functions
Sheriffs play an important role in the administration of
fine enforcement functions in Victoria. Under the
Infringements Act 2006, they are responsible for
executing warrants for non-payment of fines, and can
apply a range of sanctions to elicit payment. Where a
person is subject to an infringement warrant due to
non-payment of fines, sheriffs may issue a community
work permit for the offender to discharge their unpaid
fines by performing unpaid community work. To
execute a warrant, sheriffs may also sign an offender to
a payment plan, search for and seize an offender’s
personal property, and in some circumstances, arrest an
offender for non-payment.
Information sharing with sheriffs
To facilitate the execution of infringement warrants, the
amendments to the Corrections Act will enable sheriffs
to access particular information held by Corrections
Victoria. In summary, this information covers:
offender personal details and address information;
offender community work compliance history; and
limited and generic risk information in relation to the
offender’s behaviour.
Access to offender address information and personal
details held by Corrections Victoria will assist sheriffs
to locate an offender in order to execute the
infringement warrant in a timely fashion. The average
rate of incorrect address information due to an offender
having left an address was 22 per cent, and 11 per cent
for a changed address, in 2008–09. Sheriffs therefore
allocate significant time and resources in trying to
locate an offender. Improved address information will
help to lower these incidences.
Access to community work compliance history
information held by Corrections Victoria will assist
sheriffs to assess the suitability of an offender for a
community work permit, allowing them to discharge
his or her outstanding fines through unpaid community
work. Under the Infringements Act, sheriffs are
required to consider whether the offender has capacity
to perform community work before issuing a
community work permit. In 2009, 34.5 per cent of
community work permits were not successfully
completed. Sheriffs’ access to Corrections Victoria
information regarding an offender’s compliance with
current or past community-based sentences will
enhance their ability to determine whether to issue a
community work permit.
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Between 1 January 2008 and 31 December 2009 there
were 140 reported occupational health and safety
(OHS) incidents that resulted in illness or injury to a
sheriff in the performance of their duties. OHS
incidents encountered by sheriffs range from verbal
abuse and threats to kill to physical aggression and
assaults.
Given the potentially volatile circumstances in which
sheriffs work, access to generic risk information held
by Corrections Victoria is expected to improve the
safety of sheriffs and offenders by providing
forewarning of safety risks. This information will allow
sheriffs to take a pre-emptive approach and act with
particular caution and sensitivity.
The proposed reforms are consistent with the
government’s commitment to law and order reform by
improving infringement management through more
accurate, efficient and effective processes. Effective
infringement management promotes greater compliance
with court orders and improved recovery for
outstanding fines.
Amendments to the Serious Sex Offenders
(Detention and Supervision) Act 2009
At present, the Serious Sex Offenders (Detention and
Supervision) Act 2009 allows police to publish the
identity and location of an offender, even where a
suppression order is in place, for the purposes of law
enforcement functions or in the execution of a warrant
for the arrest or apprehension of the offender. This
publication could be in the form intended for public
dissemination, such as a media release.
The proposed amendment to the Serious Sex Offenders
(Detention and Supervision) Act will clarify that media
organisations may publish the identity and location of
an offender if the information is published at the request
of police and publication is in the course of law
enforcement functions or in the execution of a warrant
or the arrest or apprehension of an offender.
This clarification is important because where a
high-risk sex offender has absconded or breached
conditions of their supervision order and cannot be
located, media publication of information such as a
photograph of the offender may be in the public interest
and enhance community safety by increasing the
likelihood that members of the community are able to
identify and report an offender on a supervision order.
Without this amendment, media publication may be
unduly delayed if the Secretary to the Department of
Justice is required to seek a court order lifting a
suppression order before the media can publish details
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of an offender who has absconded or has otherwise
seriously breached his or her supervision order and
cannot be located.

minimum period of retention is seven years and there is
the capacity for a court to order a longer period where
necessary.

The proposed amendment will not affect the capacity of
the court to determine whether a suppression order is
warranted. The court may only make a suppression
order if it is in the public interest to do so. In making its
decision, the court must consider the interests of any
victims, whether publication would endanger the safety
of any person, and whether publication would enhance
or compromise the purposes of the Serious Sex
Offenders (Detention and Supervision) Act 2009.

The bill makes amendments to the provision dealing
with the retention of a copy of a recording to impose an
obligation on the relevant departmental head where the
investigating official is not a member of Victoria
Police.

Amendments to the Crimes Act 1958
The bill will amend the digital evidence capture scheme
in the Crimes Act 1958, as enacted by the Justice
Legislation Miscellaneous Amendments Act 2009, to
clarify a number of issues that have arisen since that act
was passed by the Parliament. Those issues include the
making of recordings by investigating officials other
than Victoria Police, the obligation to retain a copy of a
recording for a minimum period where it was made by
investigating officials other than Victoria Police, the
use of recordings in certain administrative proceedings
and the transitional provisions in relation to offences.
When the Justice Legislation Miscellaneous
Amendments Act 2009 was before the Parliament, a
house amendment was moved by the government to
delay the commencement of the digital evidence
capture scheme. The purpose of that delay was to
ensure the scheme properly covers situations where a
person is interviewed by investigating officials other
than Victoria Police in relation to an indictable matter.
By way of example, the Department of Primary
Industries conducts investigations and prosecutions of
matters within its portfolio responsibility.
The bill amends the definition of ‘authorised person’ to
ensure an investigating official and a person engaged to
store or retrieve a recording can do so without falling
foul of the offence provisions. A similar amendment is
made in relation to the use of a recording for training,
teaching or testing purposes.
The amendment to the existing section 464JA(3) of the
Crimes Act makes it clear that a recording can be
played for purposes connected with civil or criminal
proceedings and any inquiry before a court or tribunal.
The bill also clarifies that the offence in relation to the
tampering, modifying or erasing of a recording only
applies during the period the recording is being
retained. Once that period has expired, a recording can
be destroyed or disposed of as necessary. Of course, the

Finally, the bill addresses an issue raised by SARC in
its Alert Digest No. 13 of 2009 by inserting a new
transitional provision that makes it clear the scheme
applies to recordings made on or after the
commencement of the scheme.
Amendments to the Drugs, Poisons and Controlled
Substances Act 1981
The Victorian government remains committed to
curtailing the use of psychostimulant drugs such as
illicit amphetamine type stimulants in Victoria. The
drug methylamphetamine, commonly known by the
name ‘ice’, is already a prohibited drug of dependence
under the Drugs Poisons and Controlled Substances Act
1981. Importantly, the supply of ‘ice pipes’, which are
glass implements used to smoke this drug, have been
banned in Victoria since 2004 following a ministerial
banning order made pursuant to the Fair Trading Act
1999.
Forthcoming commonwealth legislation will introduce
the new Australian Consumer Law, which includes
nationally harmonised product safety bans. The new
law will apply in all states and territories and is
expected to be implemented in full by 1 January 2011.
Ice pipes have not been included in the harmonised
scheme and therefore once this legislation is introduced,
the ban order will be revoked and the existing
prohibition on the supply of ice pipes will cease to
operate in Victoria.
In order to ensure that the existing prohibition on the
supply of ice pipes will continue, the bill inserts a new
part VAB into the Drugs, Poisons and Controlled
Substances Act to prohibit the display, sale and supply
of ice pipes in Victoria. The bill specifies that it is an
offence to display an ice pipe in a retail outlet such as a
shop or market. The offence is limited to display in
retail outlets because it is not intended to make it an
offence to display an ice pipe in places such as
museums or an organisation that has an educational
function in relation to drugs. The bill also establishes an
offence of selling or supplying an ice pipe. Any person
who sells an ice pipe wholesale or in a retail outlet, or
who supplies an ice pipe from any location, whether or
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not for a fee, will be captured by the new offence.
These offences will attract a maximum penalty of
240 penalty units for individuals and 600 penalty units
for corporations. This is consistent with the existing
prohibition on the supply of ice pipes under the ban
order.
The bill allows members of Victoria Police to seize ice
pipes if they have a reasonable suspicion that the ice
pipe is being displayed or is for sale or supply in
contravention of these provisions. The bill also sets out
the circumstances in which seized ice pipes must be
returned or can be forfeited and destroyed.
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The bill proposes to address these anomalies and to
provide a uniform and coherent set of statutory
immunities based on the existing statutory provisions,
established common-law principles and sound public
policy considerations.
The amending provisions will extend the immunity to
any administrative actions performed by judicial
officers in their official capacity, as well as any
administrative functions performed in their capacity as
a persona designata. For example, the immunity will
cover actions such as the issuing of warrants, the
conduct of committal proceedings as well as the
assignment of cases or duties.

Amendments to courts legislation
The bill amends the Magistrates’ Court Act 1989,
County Court Act 1958, Children, Youth and Families
Act 2005, Coroners Act 2008, Supreme Court Act
1986, Victims of Crime Assistance Act 1996 and the
Victorian Civil and Administrative Tribunal Act 1998.
The bill extends statutory immunities for judges and
other court officers in relation to the exercise of
administrative functions in courts and VCAT. The
principal aim of this part of the bill is to ensure that
judges and court officers whose functions are closely
connected to the judicial process do not act under the
threat of legal liability when performing their duties.
Victoria currently employs a two-tiered approach to
immunities, encompassing both the common law and
statute in providing immunity to judges and various
court officers. The existing framework lacks certainty,
flexibility and legal uniformity across the various
jurisdictions both in terms of the scope of the
immunities and in terms of their practical application:
judicial officers may be exposed to the threat of legal
liability when performing various administrative
functions in their capacity as personae designatae,
such as the issuing of warrants, and when presiding
over criminal proceedings;
registrars in the Magistrates, Children’s and
Coroner’s courts currently enjoy statutory immunity
in the performance of their functions, while officers
who perform similar duties in the County Court and
the Supreme Court do not enjoy statutory immunity;
certain position holders enjoy statutory immunity
that is derived by reference to the common-law
immunity of Supreme Court judges, while others
enjoy statutory immunity by reference to the
magistrates’ statutory immunity.

However, the immunity will not extend to actions by a
judge or magistrate that are unrelated to their
court-related functions, such as being a member of a
board or committee, or any decisions knowingly made
outside of jurisdiction. The immunity will also not
cover a judicial officer who breaches occupational
health and safety laws, nor will it cover judicial officers
in relation to matters falling within workplace laws. For
example, as was noted by the New South Wales Court
of Appeal in Yeldham and Rajski, if a judicial officer
were sued for wrongful dismissal of his or her court
secretary, then the officer could not ordinarily invoke
judicial immunity, as the dismissal would not relate to
his or her judicial functions.
The bill also extends statutory immunities to
non-judicial court officers, namely, the prothonotary,
the registrar of probates, costs registrars, deputy
prothonotaries, assistant registrars of probate, principal
registrars, deputy registrars and registrars of the courts
and VCAT. These officers constitute an integral part of
the institutional and organisational structure through
which their jurisdiction and powers are exercised. They
execute essential court processes without which the
administration of justice might grind to a halt. It is
therefore appropriate that these court officers should
also be covered by statutory immunity for all acts or
omissions committed in good faith in the exercise of
their duties.
Amendments to the Gambling Regulation Act 2003
Post-2012 gambling environment
The bill includes a range of mainly technical
amendments to various definitions in the Gambling
Regulation Act relating to the provision of monitoring
services and, in particular, the operation of linked
jackpot arrangements under the post-2012 gaming
industry structure. The bill will clarify the obligations
of the monitoring licensee to provide certain equipment
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as part of its electronic monitoring system to enable
linked jackpot arrangements to operate in venues after
2012.

administratively complex and inefficient, and
accordingly the board invests these funds by way of an
overdraft facility.

Under the Gambling Regulation Act, the commission
currently has the power to make standards in relation to
gaming machines, games and the electronic monitoring
system. However, the commission does not have the
power to make standards in respect of linked jackpot
arrangements nor impose ongoing obligations in
relation to the conduct of gaming or conduct of
monitoring. This bill will therefore amend the powers
of the commission by extending the standards-making
power to ensure that the commission is in a position to
properly regulate the new gaming industry model post
2012.

The bill makes clear that the board may exercise its
power to invest money in the fund in this manner, and
is taken to have had this power from the
commencement of the Legal Profession Act on
12 December 2005. The board already adopts a very
conservative investment strategy in relation to the
investment of the Public Purpose Fund, based on advice
from professional fund managers, but as an added
safeguard the bill also requires the board to obtain the
approval of the Treasurer for any financial arrangement
entered into pursuant to the amended provision.

Premium wagering customer taxation reform
The bill gives the Treasurer the authority to provide a
tax exemption if he considers it warranted and
beneficial to Victoria. The class of premium customers
and the lesser tax rates will be specified by regulation.
These amendments will assist in minimising the
transfer of wagering by premium customers away from
Victoria to jurisdictions which currently offer more
attractive rebate schemes. They will also ensure that the
Victorian wagering licensee has the tools necessary to
compete in the national premium customer wagering
market, and will support racing industry revenues by
attracting premium customers to Victoria.
Failure to implement these amendments will likely see
an acceleration of wagering leakage away from
Victoria to interstate wagering operators, at the expense
of the Victorian racing industry.
Amendments to the Legal Profession Act 2004
The bill amends the Legal Profession Act 2004 to
clarify the Legal Services Board’s power to invest
funds standing to the credit of the Public Purpose Fund.
The board is the peak regulator for the legal profession.
One of its functions is to manage the fund, which
assists in funding Victoria Legal Aid, the regulation of
the legal profession, law reform, legal education, and
legal research.
The Legal Profession Act provides for the board to
invest any money in the fund that is not immediately
required. Part of the fund consists of numerous
individual accounts maintained on behalf of each legal
practitioner or firm in Victoria that receives trust
money. From an accounting perspective, direct
investment of this part of the fund would be

Amendments to the Children, Youth and Families
Act 2005
The bill amends provisions in the Children, Youth and
Families Act 2005 to reduce the time spent by parties at
the Children’s Court. The bill is based on
recommendations of the Premier’s child protection
proceedings task force established following the release
of the Ombudsman’s Own Motion Investigation into
the Department of Human Services Child Protection
Program in November 2009.
The bill will reduce the time spent by parties at the
Children’s Court in two ways. First, the bill will
remove the 21-day limit which applies to the making
and extension of interim accommodation orders that
place a child in an out-of-home care service or with a
suitable person. These placements are the most
common placements that are ordered when an interim
accommodation order is made, and the act requires that
if a placement is to exceed 21 days, the proceeding
must return to court within 21 days to enable the court
to extend the order. The act specifies that extensions
can only be made for a further 21 days. There is no
limit to the number of extensions that can be granted.
These extensions are known as ‘rollovers’.
When a magistrate extends an interim accommodation
order, a Department of Human Services lawyer and a
registrar will always be present in court. Lawyers
operating under a grant of legal aid may also attend.
By far the most commonly made order in the
Children’s Court is the order extending an interim
accommodation order. Of the 43 709 orders made in
the Children’s Court in 2008–09, 13 820 were interim
accommodation order extensions. This represents
31 per cent of the orders made in the Children’s Court.
Most extensions of interim accommodation orders are
treated as a formality, and there appears to be little
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practical reason for their continuation, except in some
circumstances. Any party continues to be entitled to
bring an application before the court at any time, so
there is no reason for requiring cases to return on a
regular basis.
The amendment would bring about a significant saving
of time to the court and the parties without diminishing
anyone’s rights before the court. The amendments do
not affect interim accommodation orders which place a
child in secure welfare, a declared hospital or a declared
parent or baby unit.
The second amendment removes the requirement for an
undertaking to be signed or entered into by a child,
parent or suitable person as a condition of the making
of an interim accommodation order releasing the child,
or placing the child with his or her parent or a suitable
person, pending the hearing of the child’s protection
application.
The current process can present problems, where the
person required to give the undertaking is not at court,
as it means that time is spent by all parties at court
waiting for the signed undertaking to be provided. In
practice, however, the undertaking appears to serve
little purpose. First, the placement of the child will
already be a condition of the interim accommodation
orders. Second, a breach of any undertaking is not
enforceable under the act. In circumstances where a
child does not attend court the Department of Human
Services can seek a warrant for the child’s
apprehension. Further, representatives of the
Department of Human Services currently discuss with
the parent or suitable person the question of who will be
responsible for bringing the child to court, and this
arrangement will continue regardless of any legal
requirement to sign an undertaking.
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Amendments to the Interpretation of Legislation
Act 1984
This bill will create a new part V in the Interpretation of
Legislation Act 1984. The new part V will apply to
acts, statutory rules and consolidations of acts and
statutory rules and will largely be consistent with
section 54 of the Interpretation of Legislation Act 1984
which relates to acts and subordinate instruments
printed by the government printer.
New sections 62 and 63 will allow chief parliamentary
counsel to authorise an electronic version and for
printed copies of authorised electronic versions to also
be authorised versions. Authorised versions will be
admissible as evidence and the bill includes a
presumption, unless the contrary is proved, that a
document purporting to be an authorised version is
what it purports to be.
It makes sense, at a time when we are all trying to
reduce our impact on the environment, to encourage
people to view authoritative versions of acts and
statutory rules online and to enable these authoritative
versions to be printed as and when required. It also
makes sense to provide ready access to this kind of
information, free of charge, as part of the Victorian
government’s ongoing commitments to improving
access to public sector information, open government
and greater public participation. This bill achieves these
objectives.
Amendments to the Fair Work (Commonwealth
Powers) Act 2009
This is a consequential amendment to the Fair Work
(Commonwealth Powers) Act 2009, recognising the
enactment of the new Equal Opportunity Act 2010.

Amendments to the Infringements Act 2006

Amendments to the Guardianship and
Administration Act 1986

The bill amends the Children, Youth and Families Act
and the Infringements Act to provide an extension of
time to file a charge sheet in the Children’s Court where
an enforcement agency serves a decision following an
internal review of a child’s infringement notice.

The bill amends the Guardianship and Administration
Act 1986 to provide an accessible, cost-effective
mechanism for the management of missing persons’
financial affairs.

This amendment ensures that a child who applies for an
internal review is able to subsequently access the
CAYPINS (children and young persons infringement
notice system) process to resolve their infringement
matter rather than proceeding directly to court.

Approximately 35 000 people go missing in Australia
each year, with more than half of the missing persons
reports coming from New South Wales and Victoria.
The majority of people who go missing are located
within a short period of time. For example, in Victoria
in the period from 2005 to 2006, almost 90 per cent of
missing persons were located within seven days, while
other reports estimate that only 2 per cent of missing
persons across all Australian jurisdictions were still
missing after six months.
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When a person goes missing, for whatever reason and
for however long, they often leave behind financial
obligations such as bills, rent and mortgages and, in
some cases, children or other dependants. Overdue
interest, late fees and legal proceedings can all
accumulate in a missing person’s absence, not to
mention the loss of financial support for dependants.
This can place families and friends of a missing person
under significant emotional and financial strain.
If a family member or friend of a missing person wants
to attend to the person’s financial affairs they must
pursue a separate process in the Supreme Court to
establish a presumption of death. This requires strong
evidence, generally by way of a coronial inquest, that
their loved one is dead or a wait of up to seven years.
This process can be difficult and distressing, especially
where the family is convinced or hoping that the
missing person is still alive.

3271

order and can apply to VCAT for a rehearing of the
application.
The amendments are based on schemes that have been
operating in New South Wales since 2004 and the
Australian Capital Territory since 2007. Although those
jurisdictions have reported few cases of management
orders being made for the financial affairs of missing
persons, consultations carried out in NSW revealed the
framework there ‘lifted some burden from the
shoulders of families’. Rather than forcing families to
go through the traumatic experience of applying for a
coronial inquest to declare the person legally dead
before they could manage their estate, the new scheme
‘keeps the hope alive’.
These are small but practical amendments with the
potential to make a substantial difference to the families
and friends of missing persons.

Alternatively, under the Administration and Probate
Act 1958 the Supreme Court may appoint a trustee
company to manage ‘uncared for property’ where it is
not known where the owner of the property is or
whether they are alive or dead. However, this process
has limitations. It does not enable the family to play a
role in the administration of the estate and the trustee
company would generally charge fees for its services.
In some cases, the trustee company may also decline to
act as trustee if it would not be commercially viable.

Amendments to the Prostitution Control Act 1994

To alleviate some of the burden from family members
and friends of missing persons, the proposed
amendments to the Guardianship and Administration
Act allow VCAT to make an order for the
administration of the estate of a missing person. VCAT
will need to be satisfied that, among other things, the
person is actually missing and that while the person is
missing, there will be a need for a decision in relation to
the person’s financial matters or property.

The amendments will enable police to issue a banning
notice excluding a person for up to 72 hours from a
declared area, within the meaning of section 18 of the
Summary Offences Act 1966, if police reasonably
suspect the person has just committed or is committing
an offence under section 12(2)(b) of the Prostitution
Control Act 1994 in the declared area. It will be an
offence for a person against whom a banning notice is
issued to refuse to leave or to re-enter the declared area
during the period of the banning notice. A declared area
can simply and effectively be created or altered by a
notice published in the Government Gazette by the
Attorney-General under the provisions of the Summary
Offences Act 1966 if the Attorney-General is satisfied
that the conduct contrary to section 12(2)(b) frequently
occurs in a particular area.

The bill contains many safeguards to ensure that the
administration orders only allow an administrator to
make decisions that are necessary and in the best
interests of the missing person, such as for the purposes
of the payment of debts, the support of the missing
person’s dependants and the care and management of
the person’s property. As is the case for other
administrators under the Guardianship and
Administration Act, VCAT will conduct a reassessment
of an administration order within 12 months. VCAT
can also provide advice to administrators and require
the accounts of the estate of a missing person to be
audited or examined. Finally, any person with an
interest in the missing person or his or her estate is
entitled to notice of an application for an administration

The bill amends the Prostitution Control Act 1994,
inserting new provisions aimed to address the problem
of persons soliciting prostitutes on Victorian streets.
Section 12(2)(b) of the Prostitution Control Act 1994
makes it an offence for a person, in a public place, to
invite or solicit another person to prostitute himself or
herself. This bill provides police with a further tool to
enforce that law.

The bill includes safeguards to ensure banning notices
are not issued improperly and do not unduly restrict a
person’s freedom of movement. If a police officer has
reasonable grounds to believe a person lives or works in
the declared area, they will not be empowered to issue a
banning notice. A person against whom a banning
notice is issued may also apply to a member of the
police force of or above the rank of sergeant for a
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review of the banning notice. Banning notices may only
be issued in declared areas, where the police suspect on
reasonable grounds that a person has committed or is
committing an offence against section 12(2)(b), and
where the officer believes on reasonable grounds that
the issue of a notice may be effective in preventing or
deterring the person from committing a further offence
against section 12(2)(b).
These new laws will operate on a trial basis and will
sunset on 1 January 2012. The bill makes provision for
reporting by the Chief Commissioner of Police to the
Minister for Police and Emergency Services on the
outcome of the trial.
I commend the bill to the house.
Mr McIntosh — On a point of order, Acting
Speaker, I refer the house to page 7 of the minister’s
second-reading speech. At the bottom of the page at the
first dot point there is reference to ‘when presiding over
committal proceedings’. The minister spoke about
criminal proceedings. I wonder if he could clarify
whether it is ‘committal’ or ‘criminal’.
Mr CAMERON — It should be ‘committal’ as per
the document handed out to honourable members.
Debate adjourned on motion of Mr McINTOSH
(Kew).
Debate adjourned until Thursday, 26 August.

OCCUPATIONAL LICENSING NATIONAL
LAW BILL
Statement of compatibility
Mr CAMERON (Minister for Police and
Emergency Services) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities (‘charter’), I make this statement of
compatibility with respect to the Occupational Licensing
National Law Bill 2010.
In my opinion, the Occupational Licensing National Law Bill
2010, as introduced to the Legislative Assembly, is
compatible with the human rights protected by the charter. I
base my opinion on the reasons outlined in this statement.
Overview of the bill
It is necessary to provide some background information to
place this bill in its context.
As part of the Council of Australian government’s reforms to
provide for a seamless national economy, in 2008, the
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Council of Australian governments signed an
intergovernmental agreement for the establishment of a
national licensing system for specified occupations (COAG
agreement). The national licensing system will initially apply
to the following occupational areas:
building and building-related occupations;
electrical;
land transport (passenger vehicle drivers and dangerous
goods only);
maritime;
plumbing and gas fitting;
property agents; and
refrigeration and air conditioning mechanics.
The national system is designed to facilitate businesses and
workers operating across State and Territory borders. It will
make life simpler for businesses and workers, while
continuing to provide the necessary protections and access for
consumers and the community.
The process agreed to bring about the national licensing
system involves the passage of the Occupational Licensing
National Law (‘the national law’) in the Victorian Parliament.
Following this, the remaining states and territories will pass
legislation that makes the national law a law of each of those
jurisdictions.
As the national licensing system covers a diverse range of
occupational areas, the national law provides a set of
comprehensive licensing requirements, from which the
regulations will specify the licensing requirements for specific
occupational areas.
Under the national law, the regulations will be made by the
ministerial council responsible for the implementation and
operation of the national licensing system. Except where
specified, the Subordinate Legislation Act 1994 will not apply
to the national law and consequently, I will not be required to
prepare a human rights certificate for the regulations made
under the national law.
The Victorian government is committed to protecting and
promoting human rights by ensuring the regulations made
under the national law are compatible with the charter and do
not limit a person’s human rights. With the COAG agreement
requiring unanimous agreement for decisions relating to the
implementation of the national licensing system, the Victorian
government, through the ministerial council, will seek to
ensure that regulations that are incompatible with the charter
are not enacted.
The national licensing system will commence under a
national delegated agency model where the National
Licensing Authority will develop licence policy but delegate
the operation of licensing services to the states and territories.
Under this model, Victorian regulators performing functions
under delegation from the licensing authority will be subject
to the obligation under the charter for public authorities to act
in a way that is compatible with human rights.
Further, the charter provides that all statutory provisions must
be interpreted by the courts as far as possible in a way that is
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compatible with human rights and any statutory provision can
be subject to a declaration of inconsistent interpretation from
the Supreme Court. All regulations made under the national
law will be subject to scrutiny by the courts in accordance
with the charter and if the national licensing system moves to
a national single agency model in the future, the actions of the
National Licensing Authority in Victoria will also be subject
to the scrutiny of the courts.

(d) The relationship between the limitation and its purpose

This bill introduces the national law and applies the national
law as a law of Victoria. It contains two parts. Part 1 contains
preliminary provisions. Part 2 adopts the national law (which
is set out in the schedule).

As advertising is a key mechanism for persons to obtain
work, there is no less restrictive means reasonably available to
protect the public from potential harm arising from
misleading information in an advertisement resulting in a
consumer engaging an unlicensed person.

The restriction on unlicensed persons advertising that they are
able to carry out prescribed work is directly related to its
purpose of protecting the public from potential harm.
(e) Less restrictive means reasonably available to achieve
the purpose

Human rights issues
The national law engages a limited number of rights which
are protected by the charter. (Unless otherwise stated, all
clause numbers referred to in this statement are clauses of the
national law.)
Offence to advertise unless licensed or exempt
Clause 11 of the national law makes it an offence for a person
to advertise that the person is able to carry out, or offer to
carry out, prescribed work unless the person is licensed or
exempt from the requirement to hold a licence.

The limitation is reasonably justified under section 7(2) of the
charter. Accordingly, I consider that clause 11 is compatible
with section 15 of the charter.
Provision and disclosure of personal information
The national law provides the licensing authority with the
power to collect a broad range of information (clauses 16, 17,
28, 31, 32, 35, 36, 40 and 45). The national law also requires
the Licensing Authority to keep national registers, including
public registers of licensees (clause 140).
Right to privacy

Freedom of expression
Section 15 of the charter establishes a right for an individual
to have freedom of expression, which includes the freedom to
seek, receive and impart information and ideas of all kinds.
This clause engages a person’s right to freedom of expression
as provided in section 15 of the charter. However, I consider
that the limits upon the right are reasonable and justifiable in a
free and democratic society for the purposes of section 7(2) of
the charter having regard to the following factors:
(a) The nature of the right being limited
Freedom of expression is an important right for individual
dignity, as well as being essential in enabling democracy to
work and public participation in decision making.
(b) The importance of the purpose of the limitation
The purpose of restricting an unlicensed person from
advertising that they are able to carry out prescribed work is
to protect the public from potential harm where misleading
information in an advertisement may lead a consumer to
engage an unlicensed person to carry out prescribed work.
This is an important restriction as advertising is a key
mechanism for persons to obtain work, particularly for
occupations dealing directly with the public with little scope
for repeat business.
(c) The nature and extent of the limitation
The advertising restriction only applies to persons who do not
hold a licence or have not been exempted from holding a
licence and only restricts those persons from advertising that
they are able to carry out prescribed work.

Section 13(a) of the charter recognises a person’s right not to
have his or her privacy, family, home or correspondence
unlawfully or arbitrarily interfered with. The right to privacy
encompasses a right to information privacy. The requirement
that any interference with a person’s privacy must not be
unlawful imports a requirement that the scope of the
legislative provision that allows an interference with privacy
must specify the precise circumstances in which interference
may be permitted. The requirement that an interference with
privacy must not be arbitrary requires that any interference
with a person’s privacy must be reasonable in the
circumstances and should be in accordance with the
provisions, aims and objectives of the charter.
The purpose of the information gathering powers in the
national law is to enable the licensing authority to verify an
applicant’s or licensee’s identity and qualifications and also
assess the applicant’s or licensee’s suitability to hold a
national licence, which can only be done if the licensing
authority has access to a wide range of information about
applicants and licensees.
Licensees covered by the national licensing system will
operate in a diverse range of circumstances and there are
significant but different risks associated with each
occupational area’s work. Risks will arise where licensees
deal directly with the public, including situations where
licensees will be entering private residences (for example,
builders and plumbers) and managing and controlling
people’s money in trust funds (for example, real estate
agents). There are risks to the public and workers where the
occupations involve dangerous work (for example, building
and transportation of dangerous goods).
The nature and extent of specific risks for each occupational
area will be identified during the regulation-making process.
Once identified, the information to be required from
applicants and licensees of specific occupations will be
determined. This approach enables the privacy rights of
applicants and licensees for specific occupational areas to be
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balanced against the identified risks to workers and the public,
which facilitates one of the key objectives of the national law
being met. That is, to ensure that the licensing arrangements
for each occupational area will be effective and proportionate
to ensure consumer protection, and worker and public health
and safety, whilst ensuring economic efficiency and equity of
access.

health and fitness criteria may be prescribed. However, I
consider that the limits upon the right are reasonable and
justifiable in a free and democratic society for the purposes of
section 7(2) of the charter having regard to the following
factors:

On this basis, I consider that the powers for the licensing
authority to request a wide range of information from
applicants and licensees in the national law do not unlawfully
or arbitrarily interfere with a person’s privacy.

Section 8 of the charter protects a person’s right to
recognition and equality before the law. In Lifestyle
Communities Ltd (No. 3) (Anti-Discrimination) [2009] VCAT
1869, Justice Bell stated that the human rights of equality and
non-discrimination are of fundamental importance to
individuals, society and democracy (at [107]).

With regard to the requirement for the licensing authority to
keep national registers, the national law provides for the
regulations to specify the information that is to be included in
the public registers. As discussed above, there are significant
but different risks associated with the diverse range of
occupations covered by the national licensing system. As
such, the nature and extent of the risks to consumers, workers
and the public for each occupational area will be identified
during the regulation-making process and once identified, the
information about licensees to be included in the public
register for each occupational area will be determined.
This approach allows for the privacy rights of licensees for
specific occupational areas to be balanced against enabling
the public to verify that a particular individual is appropriately
licensed. Determining the information disclosure
requirements on an occupation by occupation basis will
ensure that information that is important for the public to use
in engaging licensees from one occupational area is not
unnecessarily disclosed for licensees of another occupational
area where it is not relevant.
On this basis, I consider that the disclosure of licensee
information on a public register does not limit a person’s right
to privacy because it does not authorise an interference that is
unlawful or arbitrary. Any interference serves the legitimate
purpose of protecting the public and the regulations will
prescribe the circumstances in which these interferences with
information privacy may occur.
Licence eligibility requirements
To be eligible for a licence for a licensed occupation the
national law requires an applicant to satisfy a number of
prescribed requirements including:
qualifications, skills, knowledge and experience for the
licence;
personal probity requirements;
financial probity requirements; and
any other requirements prescribed by the regulations for
the licence (clause 18).
Recognition and equality before the law
Section 8 of the charter includes a person’s right to
recognition and equality before the law, including the right to
equal and effective protection against discrimination.
It is envisaged that some of the eligibility requirements
prescribed by the regulations under the power to prescribe
‘any other requirements’ may engage a person’s right to
recognition and equality before the law. For example, age or

(a) The nature of the right being limited

Section 8(3) is particularly relevant for this clause of the
national law. It provides that every person is equal before the
law and has the right to equal and effective protection against
discrimination. Discrimination is defined in section 3 of the
charter as discrimination on the basis of an attribute as set out
in section 6 of the Equal Opportunity Act 1995.
The value underpinning section 8(3) is personal dignity. To
treat somebody differently because of an attribute rather than
on the basis of individual worth and merit can undermine
personal autonomy and self-realisation.
(b) The importance of the purpose of the limitation
Licensees covered by the national licensing system will
operate in a diverse range of circumstances and there are
significant but different risks associated with each
occupational area’s work. Risks will arise where licensees
deal directly with the public, including situations where
licensees will be entering private residences (for example,
builders and plumbers) and managing and controlling
people’s money in trust funds (for example, real estate
agents). There are risks to the public and workers where the
occupations involve dangerous work (for example, building
and transportation of dangerous goods).
The nature and extent of the risks for each occupational area
will be identified during the regulation-making process. Once
identified, it may be appropriate and justified for the
regulations to prescribe eligibility criteria related to an
applicant’s age or health or fitness. For example, the
regulations for the land transport occupations may set
eligibility criteria on the basis of a person’s health and fitness
by demonstrating that there is a significant risk to the public
from licensing a person with a physical condition that inhibits
their ability to carry out the inherent requirements of that
occupation.
(c) The nature and extent of the limitation
Any prescribed eligibility requirements that engage a person’s
right to recognition and equality before the law will restrict a
person not meeting that eligibility requirement from being
granted a licence to carry out the prescribed work.
(d) The relationship between the limitation and its purpose
There will be a direct relationship between any limitation on
this right and the purpose of the limitation as it will have to be
demonstrated that any prescribed eligibility criteria that would
engage a person’s right to recognition and equality before the
law will be justifiable on the basis of providing protection to
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consumers, workers and the public from an identified risk for
that specific occupational area.
(e) Less restrictive means reasonably available to achieve
the purpose
There are no less restrictive means reasonably available to
achieve the purpose of protecting consumers, workers and the
public.
(f)

Other relevant factors

One of the key objectives of the national law is to ensure that
the licensing arrangements for each occupational area will be
effective and proportionate to ensure consumer protection,
and worker and public health and safety, whilst ensuring
economic efficiency and equity of access. Taking an
occupation by occupation approach to the eligibility
requirements facilitates achievement of this objective.
The limitation is reasonably justified under section 7(2) of the
charter. Accordingly, I consider that clause 18 is compatible
with section 8 of the charter.
Criminal history checks
To be eligible for a licence an applicant must satisfy the
prescribed personal probity requirements for the licence
(clause 18). The national law provides that the prescribed
personal probity requirements may include matters relating to
criminal history (clause 19). The criminal history checks will
apply to individual applicants and licensees (including
individuals acting in their capacity as a member of a
partnership), and for body corporate applications and
licensees, to nominees and relevant persons (a relevant person
is defined as a person who has authority or influence in the
conduct of the business of the body corporate).
Criminal history is defined (in clause 4) to mean:
(a) convictions of the person for an offence, in a
participating jurisdiction or elsewhere, and whether
before or after the commencement of the national law;
(b) pleas of guilty or findings of guilt by a court of the
person for an offence, in a participating jurisdiction or
elsewhere, and whether before or after the
commencement of the national law and whether or not a
conviction is recorded for the offence;
(c) charges made against the person for an offence, in a
participating jurisdiction or elsewhere, and whether
before or after the commencement of the national law;
and
(d) the person’s history in relation to traffic offences.
Right to privacy
Section 13(a) of the charter has been described above.
Access to a person’s criminal history engages the right to
privacy. If applied broadly, the criminal history check may
disclose information that is arguably not relevant to licensing.
However, a criminal history check is necessary given the high
level of risk associated with the work of licensees covered by
the national licensing system. There are risks where licensees
deal directly with the public, including situations where
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licensees will be entering private residences (for example,
builders and plumbers) and managing and controlling
people’s money in trust funds (for example, real estate
agents). There are risks to the public and workers where the
occupations involve dangerous work (for example, building
and transportation of dangerous goods). A criminal history
check is the only available objective mechanism to identify
the existence of both charges and findings of guilt that are
relevant to determining the risk an applicant may pose to
consumers, workers and members of the public.
Criminal history is defined broadly in the national law and
includes charges and traffic offences. As the national law will
apply to a diverse range of occupations, a broad criminal
history definition is necessary to ensure that information
critical to assessing an applicant’s suitability for a licence for
a particular occupation can be disclosed. The broad definition
is required to enable the licensing authority to have a
complete picture of the criminal history of applicants and
licensees.
Pleas and charges are included as they may indicate a pattern
of behaviour that may affect the ability and suitability of a
person to undertake work in a licensed occupation without
unduly compromising consumer protection and the general
interests of the public. A history of pleas and charges could
give the licensing authority cause to make further inquiries or
to seek further information from the applicant in determining
the person’s suitability to hold a licence. The expectation is
that in the vast majority of cases, non-conviction information
would not be taken into account when determining an
application for licence. However, the ability to access this
information will guard against the rare likelihood that this
information may prevent a licence being granted to a person
who would pose a risk to consumers, workers or the general
public.
The inclusion of traffic offences is necessary given that some
occupational areas that may be admitted into the national
licensing system are occupations that specifically relate to the
driving of motor vehicles.
An important safeguard on a person’s right to privacy in the
national law is that the regulations can only prescribe matters
relating to the criminal history of the persons to the extent that
there is a connection between the criminal history of the
persons and the inherent requirements of the occupation for
which the persons are applicants, licensees, nominees or
relevant persons.
Criminal history offence categories will be prescribed in
occupational-specific regulation as being an offence that is
relevant for that occupation under the connectivity test.
Further, the offence categories that will apply for each
category or type of licence will be further refined to ensure
that offences specified in each occupational-specific
regulation will only apply broadly over all subgroups of
licence if appropriate given the risks of the subgroups.
Further, possession of a criminal history will not necessarily
make an applicant or licensee ineligible for a licence. The
regulations will prescribe the matters that must be considered
by the licensing authority when assessing a person’s criminal
history and their eligibility for a licence. Where a person has a
relevant criminal history as prescribed under the occupational
specific regulations, the licensing authority will need to have
regard to all relevant circumstances to establish if reasonable
grounds still exist for believing that the applicant or licensee
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should not be licensed. For example, the Licensing Authority
will need to consider the nature and severity of the offence
and how long ago the offence was committed. This
requirement is made clear in the national law explanatory
memorandum.
The inclusion of traffic offences is necessary given the
national licensing system extends to occupations that
specifically relate to the driving of motor vehicles. With the
aforementioned safeguards consideration of traffic offences as
part of a person’s criminal history will occur when relevant
and appropriate. For traffic offences to be included as relevant
for the purposes of determining a person’s eligibility to hold a
specific occupational licence, a connection between traffic
offences and the inherent requirements of the occupation will
need to be demonstrated during the regulation-making
process. In such cases, the licensing authority will have to
consider if the traffic offences of the applicant show a
systematic course of behaviour that when assessed against all
the circumstances would endanger the public if that person
was to become licensed.
The right to privacy protects against unlawful and arbitrary
interferences with privacy. The criminal history provisions do
not amount to such an interference. The provisions serve a
legitimate aim, namely to determine whether an applicant
may pose a risk to consumers, workers or the public.
Moreover, limiting the regulation-making power to criminal
history where there is a connection to the inherent
requirements of the occupation and requiring the licensing
authority to consider the individual circumstances of the
criminal history means that only information that has a
bearing on the applicant’s ability to undertake the prescribed
work will be taken into account when considering an
application. Further, the licensing authority’s decision to
refuse to grant a licence is a reviewable and appellable
decision (clauses 88 and 93).
Grant, variation, suspension and cancellation of licences
Under the national law, a person must not carry out work
covered by the national licensing system unless licensed or
exempt. The national law gives the licensing authority a range
of powers to grant, renew, restore, vary, revoke, suspend and
cancel licences (clauses 22, 33, 37, 41, 42, 44, 47, 48, 49 and
50).
Where applicants or licensees are individuals, some of these
powers raise the right to property under section 20 of the
charter and the right to a fair hearing under section 24 of the
charter.
Property rights
Section 20 of the charter recognises a person’s right not to be
deprived of his or her property other than in accordance with
the law.
Rights created under legislation, such as a licence, may be
considered property and thus covered by section 20 of the
charter. However, it is questionable as to whether cancelling,
suspending, revoking or refusing to renew or restore a licence
amounts to a deprivation of property.
Where a licence-holder did not have a reasonable and
legitimate expectation as to the lasting nature of the licence,
no property right would arise.
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However, even if a deprivation was found to have occurred,
the licensing decision will occur in accordance with law.
Further, disciplinary decisions involving cancellation or
suspension will not be arbitrary, given that licence-holders
have the opportunity to show cause to the licensing authority
as to why a licence should not be cancelled or suspended,
which provides licence-holders with an opportunity to be
heard. Additionally, under clause 88, licensing and
disciplinary decisions are reviewable decisions and under
clause 93, persons who are dissatisfied by a reviewable
decision may appeal against the decision. Consequently, any
deprivation of property will occur in accordance with law and
will not be arbitrary.
Right to a fair hearing
Section 24 of the charter provides that a person charged with
a criminal offence or a party to a civil proceeding has the right
to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and
public hearing.
In Kracke v. Mental Health Review Board & Ors (General)
[2009] VCAT 646, Justice Bell interpreted civil proceeding in
section 24(1) of the charter as encompassing proceedings
which are determinative of private rights and interests in the
broad sense, including administration proceedings.
Importantly, His Honour noted that if section 24(1) does
apply, the whole decision-making process, including avenues
for review and appeal must be examined.
The powers in the national law for the licensing authority to
make licensing decisions raises the issue of the right to a fair
hearing under section 24 of the charter.
However, as the national law is based on a licensing system,
whereby licensing must be obtained prior to the service being
provided, these decisions do not limit the right of applicants
and licensees as they have engaged voluntarily in a strictly
regulated sphere of activity.
Regardless, licensing decisions made by the licensing
authority under these clauses are subject to a range of
requirements. For example, licensing decisions, such as
grants, renewals, variations, etc., must be given in writing to
the applicant or licensee (clauses 23 and 42). Similarly,
licensees must be notified of proposed disciplinary decisions,
such as suspensions and cancellations, through a show cause
notice (clause 52) and must be given the opportunity to make
representations about why a licence should not be cancelled
or suspended (clause 53). Further, a person whose interests
are affected by these decisions of the licensing authority may
apply for an internal review (clause 89) and this decision may
in turn be appealed to a court or tribunal (clause 93).
The processes set out in the national law, together with the
right of review, when considered in its entirety satisfy the
requirements of the charter and do not limit the right to a fair
hearing.
Power to obtain information
The national law provides that an authorised officer may
require a person to give information to an authorised officer
or to require a person to attend before an authorised officer to
answer questions or produce documents (clause 61). Under
the national law, it is an offence to fail to produce information
or attend before an authorised officer (clause 62). It is a
defence to these offences if a person has a ‘reasonable
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excuse’. The national law provides that a reasonable excuse
for an individual to fail to give stated information, answer a
question, or produce a document, is if giving the information,
answering the question, or producing the document, might
tend to incriminate the individual (clause 62).
These powers to obtain information raise the right to freedom
of movement under section 12 of the charter, the right to
freedom of expression under section 15 of the charter and the
right to be presumed innocent under section 25(1) of the
charter.
Freedom of movement
Section 12 of the charter includes the right to move freely
within Victoria.

(f)
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Other relevant factors

The prescribed penalty is a fine.
The limitation is reasonably justified under section 7(2) of the
charter. Accordingly, I consider that clause 61 is compatible
with section 12 of the charter.
Freedom of expression
Section 15 of the charter establishes a right for an individual
to have freedom of expression, which includes the freedom to
seek, receive and impart information and ideas of all kinds.
The right has also been held to include the right not to impart
information.

The power to require a person to attend before an authorised
officer engages a person’s right to freedom of movement as
provided in section 12 of the charter. However, I consider that
the limits upon the right are reasonable and justifiable in a
free and democratic society for the purposes of section 7(2) of
the charter having regard to the following factors:

The power to require a person to answer an authorised
officer’s questions engages a person’s right to freedom of
expression as provided in section 15 of the charter. However,
I consider that any limit upon the right is reasonable and
justifiable in a free and democratic society for the purposes of
section 7(2) of the charter having regard to the following
factors:

(a) The nature of the right being limited

(a) The nature of the right being limited

The right to freedom of movement is a fundamental human
right which protects against restrictions on people’s ability to
move freely within the state.

Freedom of expression is an important right for individual
dignity, as well as being essential in enabling democracy to
work and public participation in decision making.

(b) The importance of the purpose of the limitation

(b) The importance of the purpose of the limitation

The power to require a person to answer an authorised
officer’s questions is an important mechanism for authorised
officers to obtain information about suspected offences
committed against this law. This power enables appropriate
oversight and monitoring of compliance with the national law
and is necessary to ensure that licensees are meeting their
obligations and responsibilities, which have been designed to
protect consumers, workers and the public.

The power to require a person to answer an authorised
officer’s questions is an important mechanism for authorised
officers to obtain information about suspected offences
committed against this law. This power enables appropriate
oversight and monitoring of compliance with the national law
and is necessary to ensure that licensees are meeting their
obligations and responsibilities, which have been designed to
protect consumers, workers and the public.

(c) The nature and extent of the limitation

(c) The nature and extent of the limitation

It is only a temporary restriction on movement. Further, it
only applies if an authorised officer reasonably believes an
offence against the national law (or a prescribed act) has been
committed and the person required to attend may be able to
give information about the suspected offence. The person
must also be provided with a written notice for attendance.

A person is only required to answer questions if an authorised
officer reasonably believes an offence against the national law
(or a prescribed act) has been committed and the person
required to attend may be able to give information about the
suspected offence.
(d) The relationship between the limitation and its purpose

(d) The relationship between the limitation and its purpose
The imposition of the requirement to attend before an
authorised officer is directly related to its purpose of obtaining
information about suspected offences committed against the
national law.
(e) Less restrictive means reasonably available to achieve
the purpose

The imposition of the requirement to answer an authorised
officer’s questions is directly related to its purpose of
obtaining information about suspected offences committed
against the national law.
(e) Less restrictive means reasonably available to achieve
the purpose
No less restrictive means are reasonably available.

The national law also provides the power for an authorised
officer to require a person to give information to the
authorised officer about an offence in a reasonable way stated
in the notice (e.g. in writing). However, in some cases,
requiring a person to attend before the authorised officer will
facilitate a quicker investigation and consequently, reduce the
risk of harm in the intervening period.

(f)

Other relevant factors

The prescribed penalty is a fine.
The limitation is reasonably justified under section 7(2) of the
charter. Accordingly, I consider that clause 61 is compatible
with section 15 of the charter.
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Right to be presumed innocent
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law.
By requiring a person to provide a reasonable excuse in order
to escape liability creates a burden on such a person. By
placing a burden on such a person, this clause potentially
limits the right to be presumed innocent in section 25(1) of
the charter (in circumstances where the relevant person is not
a corporation). However, I consider that any limit upon the
right is reasonable and justifiable in a free and democratic
society for the purposes of section 7(2) of the charter having
regard to the following factors:
(a) The nature of the right being limited
The right to be presumed innocent is an important right that
has long been recognised, well before the enactment of the
charter. However, the courts have held that it may be subject
to limits, particularly where the offence is of a regulatory
nature.
(b) The importance of the purpose of the limitation
The purpose of the defence in clause 62 is to enable a person
to escape liability where the person is able to establish that he
or she had a reasonable excuse. The purpose of imposing a
burden is to ensure that offences against the national law can
be effectively prosecuted. It would be difficult and onerous
for the Crown to investigate and prove beyond reasonable
doubt that a person did not have a reasonable excuse.
(c) The nature and extent of the limitation
The burden of proof is imposed in respect of affirmative
defences only and does not apply to essential elements of the
offences. Further, the defence relates to matters that are
principally within the knowledge and/or control of the
relevant person.
(d) The relationship between the limitation and its purpose
The imposition of a burden of proof on a person is directly
related to its purpose.
(e) Less restrictive means reasonably available to achieve
the purpose
Removing the defences altogether would not infringe the
right to be presumed innocent. However, this would not
achieve the purpose of enabling a person to escape liability
where he or she has a reasonable excuse.
(f)

Other relevant factors

The prescribed penalty is a fine.
The limitation is reasonably justified under section 7(2) of the
charter. Accordingly, I consider that clause 61 is compatible
with section 25(1) of the charter.
Power to require licensee to produce documents
The national law gives authorised officers the power to
require a licensee to make available or produce for inspection
a document to which the licensee has access and is required to
be kept under the national law or a prescribed act (clause 63).
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Information contained in these documents may reveal
evidence that a licensee has breached the provisions of the
national law or may be used as evidence of other criminal
acts. As such, this provision of the national law engages a
person’s right not to be compelled to testify against himself or
herself or to confess guilt under section 25(2)(k) of the
charter.
Self-incrimination
Section 25(2)(k) of the charter provides that a person who has
been charged with a criminal offence has the right not to be
compelled to testify against himself or herself or to confess
guilt. This right is also an aspect of the right to a fair trial
protected by section 24 of the charter. The decision in Re
Application under the Major Crime (Investigative Powers)
Act 2004 [2009] VSC 381 (Major Crime) holds that this right,
as protected by the charter, is at least as broad as the privilege
against self-incrimination protected by the common law. It
applies to protect a charged person from compelled
questioning, the production of documents and from the
admission in subsequent criminal proceedings of
incriminatory material obtained under compulsion, regardless
of whether the information was obtained prior to or
subsequent to the charge being laid.
As discussed above, the national law provides that an
authorised officer may require a person to give information to
an authorised officer or to require a person to attend before an
authorised officer to answer questions or produce documents
(clause 61). While it is an offence to fail to produce
information or attend before an authorised officer (clause 62),
clause 62(3) of the national law provides that persons may
refuse or fail to give information, answer questions or
produce documents, if giving the information would tend to
incriminate them, thereby protecting the right to
self-incrimination provided under section 25(2)(k) of the
charter.
Clause 63 abrogates the privilege to a limited extent by
requiring a licensee to produce documents which the licensee
has access to and that the licensee is required to keep under
this law or a prescribed act if directed to do so by an
authorised officer unless there is a ‘reasonable excuse’ not to
do so.
The lack of explicit protection in relation to the use of
documents obtained under the national law may mean that in
some circumstances the privilege against self-incrimination is
limited. However, I consider that any limit upon the right is
reasonable and justifiable in a free and democratic society for
the purposes of section 7(2) of the charter having regard to the
following factors:
(a) The nature of the right being limited
The right in section 25(2)(k) of the charter is a right not to be
compelled to testify against oneself. The privilege against
self-incrimination may be less far reaching in relation to
documentary material than for things that a person says, such
as admissions.
The protection accorded to the compelled production of
pre-existing documents is considerably weaker than the
protection accorded to oral testimony or to documents that are
brought into existence to comply with a request for
information. This is consistent with the decision of the High

OCCUPATIONAL LICENSING NATIONAL LAW BILL
Thursday, 12 August 2010

ASSEMBLY

Court of Australia in Environment Protection Authority v.
Caltex Refining Co. Pty Ltd (1993) 178 CLR 477:
It is one thing to protect a person from testifying to guilt;
it is quite another thing to protect a person from the
production of documents already in existence which
constitute evidence of guilt, especially documents which
are in the nature of real evidence … Plainly enough the
case for protecting a person from compulsion to make
an admission of guilt is much stronger than the case for
protecting a person from compulsion to produce books
or documents which are in the nature of real evidence of
guilt and are not testimonial in character: per Mason CJ
and Toohey J at page 502. See also per Deane, Dawson
and Gaudron JJ at page 527 and per McHugh at
page 555.
A search and seizure of a person’s records and documents is
not generally considered to breach the privilege against
self-incrimination.
(b) The importance of the purpose of the limitation
The power to require a person to produce documents required
to be kept under the national law is an important oversight
mechanism for monitoring compliance with the national law
and is necessary to ensure that licensees are meeting their
obligations and responsibilities under the national law, which
have been designed to protect consumers, workers and the
public.
(c) The nature and extent of the limitation
The abrogation of the privilege and hence the limitation on
the right is confined to licensees. Licensees have obligations
under the national law and other prescribed acts, including
statutory responsibilities to create and maintain certain
documents. The power to compel a licensee to produce
documents is confined to documentation that is already in
existence and required to be kept as part of their statutory
responsibilities.
(d) The relationship between the limitation and its purpose
There is a clear relationship between the requirement for the
licensee to produce documents that they are obliged to keep
under the national law and the ability of the licensing
authority to monitor compliance with the national law to
ensure a proper functioning licensing regime.
(e) Less restrictive means reasonably available to achieve
the purpose
There are no less restrictive means reasonably available.
As noted above, the search of a person’s records is not
generally considered to breach the privilege against
self-incrimination as the person has not been compelled to
produce the documentation. However, the use of search and
seizure powers is generally more intrusive and disruptive to
businesses, primarily because it is a less efficient method of
obtaining the information.
(f)

Other relevant factors

The prescribed penalty is a fine.
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The limitation is reasonably justified under section 7(2) of the
charter. Accordingly, I consider that clause 63 is compatible
with section 25(2)(k) of the charter.
Entry powers
The national law provides the power for an authorised officer
to enter and inspect a place for the purpose of investigating
compliance with the national law or a prescribed act
(clause 65). After entering a place, authorised officers have
extensive powers, including the power to search, inspect,
measure, test, photograph or film any part of the place; to take
a thing from the place; and to copy documents at the place
(clause 70).
These powers engage a person’s right to privacy under
section 13(a) of the charter.
Right to privacy
Section 13(a) of the charter has been described above.
Entering a place and exercising the powers under clause 70
may engage a person’s right to privacy as provided under
section 13(a) of the charter. However, the right has not been
limited by the national law since the law provides clear
boundaries around when and how entry may be made.
If prescribed work has not been, is not being, or is not about
to be carried out at a place, an authorised officer may only
enter and inspect the place with a warrant (clause 65(2)(b)).
The procedure for application and issue of a warrant is set out
in the national law (clauses 66, 67, 68 and 69).
Where prescribed work has been, is being, or is about to be
carried out at a place (defined as a ‘relevant place’ in the
national law), the national law sets out when and how entry
may be made to a relevant place. In these circumstances entry
may be made:
with the consent of the occupier or person in control of
the place;
during times prescribed work is being carried out at the
place;
if it is a public place and the entry is made when it is
open to the public; or
if the entry is authorised by a warrant.
The broad definition of a relevant place in the national law
allows authorised officers to enter and inspect residential
premises as well as business premises. A relevant place may
be a person’s home. For example, a private home where a
licensee is carrying out prescribed work for the occupier of
the home or where a licensee runs their business from their
home. In these scenarios, entry into that place may engage the
right not to have one’s home unlawfully or arbitrarily
interfered with. However, the right has not been limited by
the national law since the law provides clear boundaries
around when and how entry may be made.
The national law provides that an authorised officer may only
enter and inspect a home, which is defined as any part of a
building, caravan or other structure in which an individual
lives, with the occupier’s consent or a warrant and only if
prescribed work has been, is being, or is about to be carried
out at a place. The explanatory memorandum to the national
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law makes it clear that where entry is made to a place that is a
business premises but part of the building is set aside for
residence purposes, entry into the residential part of the
building can only be made with consent or a warrant and only
if prescribed work is being carried out in the residential part
of the building. Further, as clarified in the explanatory
memorandum, entry to residential premises under the power
of this clause does not authorise entry into other parts of a
residential premises where work is not being undertaken.
Safeguards, including in relation to third parties, have been
placed in the national law around the exercise of an
authorised officer’s powers, including:
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(b) The importance of the purpose of the limitation
The power to require a person driving or otherwise in control
of a vehicle to stop the vehicle is an important mechanism for
authorised officers to obtain information about offences
committed against this law. This power enables appropriate
oversight and monitoring of compliance with the national law
and is necessary to ensure that licensees are meeting their
obligations and responsibilities, which have been designed to
protect consumers, workers and the public. Without this
power, there is a risk in some circumstances of evidence
being lost.
(c) The nature and extent of the limitation

authorised officers must be appointed in accordance
with the national law. An authorised officer may only be
appointed if the licensing authority is satisfied that the
person is qualified, namely that they have the necessary
expertise or experience (clause 125);
authorised officers’ powers are limited to the terms of
appointment or as prescribed in the national regulations
(clause 126);
authorised officers are only permitted to exercise their
powers on producing their identity card for inspection or
displaying the identity card so it is clearly visible (clause
128); and
as authorised officers of the licensing authority, they are
also obligated to act in good faith and exercise their
functions with a reasonable degree of care, diligence and
skill. Improper use of the authorised officer’s position or
information for the purposes of gaining an advantage for
themselves or another person, or behaviour that would
cause detriment to the development, implementation or
operation of the national licensing system, is an offence
where a penalty up to $25 000 can be imposed (clause
149).

It is only a temporary restriction on movement. Further, it
only applies in relation to a licensed occupation that is
prescribed as being a relevant occupation for the purposes of
this power. An occupation will only be prescribed for the
purposes of this power where detailed analysis has identified
that there are significant risks associated with the particular
occupation and monitoring compliance in this way is
necessary given the nature of the occupation (for example,
land transport occupations).
(d) The relationship between the limitation and its purpose
The imposition of the requirement to stop a vehicle is directly
related to its purpose of monitoring compliance with the
national law.
(e) Less restrictive means reasonably available to achieve
the purpose
For the occupations that will be prescribed as being a relevant
occupation for the purposes of this power, no other means are
reasonably available to monitor compliance with the national
law given the nature of the occupations (for example, land
transport occupations).

Power to stop and search a vehicle

(f)

The national law provides an authorised officer with the
power to stop and search a vehicle (clause 73). This power
engages a person’s right to freedom of movement under
section 12 of the charter and their right to privacy under
section 13(a) of the charter.

The prescribed penalty is a fine.

Freedom of movement
Section 12 of the charter includes the right to move freely
within Victoria.
This clause potentially limits a person’s right to move freely
within Victoria as provided in section 12 of the charter.
However, I consider that any limit upon the right would be
reasonable and justifiable in a free and democratic society for
the purposes of section 7(2) of the charter having regard to the
following factors:
(a) The nature of the right being limited
The right to freedom of movement is a fundamental human
right which protects against restrictions on people’s ability to
move freely within the state.

Other relevant factors

Right to privacy
Section 13(a) of the charter has been described above.
The power to enter and search a vehicle may engage the right
not to have one’s privacy unlawfully or arbitrarily interfered
with. However, the right has not been restricted by the
national law since it serves an important purpose, limits the
application of these powers to occupations prescribed as
relevant and provides clear boundaries around the
circumstances in which the search vehicle powers can be
exercised.
The power to require a person driving or otherwise in control
of a vehicle to stop the vehicle is an important mechanism for
authorised officers to obtain information about offences
committed against this law. This power enables appropriate
oversight and monitoring of compliance with the national law
and is necessary to ensure that licensees are meeting their
obligations and responsibilities, which have been designed to
protect consumers, workers and the public. Without this
power, there is a risk in some circumstances of evidence
being lost.
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This power only applies in relation to a licensed occupation
that is prescribed as being a relevant occupation for the
purposes of this power. An occupation will only be prescribed
for the purposes of this power where detailed analysis has
identified that there are significant risks associated with the
particular occupation and monitoring compliance in this way
is necessary given the nature of the occupation (for example,
land transport occupations).

authority to allow its owner access to the seized thing to
inspect it and, if it is a document, to copy it, unless it is
impracticable or unreasonable to allow the inspection (clause
82). Further, the licensing authority must immediately return
a thing to its owner if its continued retention as evidence is no
longer necessary (clause 81). The national law also provides
for things to be secured (clause 76) and makes it an offence to
tamper with a seized thing (clause 77).

Under the national law, an authorised officer can only enter
and search a vehicle if:

The forfeiture provisions (clauses 79 and 80) apply in limited
circumstances where the licensing authority cannot find its
owner after making reasonable inquiries or cannot return it to
its owner after making reasonable efforts. In deciding the
reasonableness of inquiries and efforts, the national law
requires regard to be paid to a thing’s nature, condition and
value.

they are investigating whether work being carried out
under a licence has been, or is being, carried out in
accordance with the national law or prescribed act;
the authorised officer suspects on reasonable grounds
that the vehicle is being, or has been, used in the
commission of an offence against the national law or
prescribed act; or
the authorised officer suspects on reasonable grounds
that the vehicle, or anything in the vehicle, may afford
evidence of the commission of an offence against the
national law or prescribed act.
Further, safeguards have been placed in the national law
around the exercise of an authorised officer’s powers, as set
out above.
Seizure and forfeiture of property
The national law provides for the seizure and forfeiture of
property in certain circumstances. The national law enables
an authorised officer to seize and secure evidence from a
relevant place or vehicle (clauses 70, 73, 74, 75 and 76) and
provides for a seized thing to be forfeited to the licensing
authority in certain circumstances (clause 79). In dealing with
forfeited property, the national law provides the power for the
licensing authority to destroy or dispose of the thing
(clause 80). These powers engage a person’s right to property
under section 20 of the charter.
Property rights
Section 20 of the charter has been described above.
These clauses could be considered to engage a person’s
property rights under section 20 of the charter (except where
the thing seized or forfeited was owned by a corporation as
the charter does not apply to corporations).
These provisions are necessary to prevent things being
hidden, lost or destroyed, which may frustrate an
investigation into a contravention of the national law.
Where entry is made with consent or warrant, things may
only be seized by an authorised officer if he or she reasonably
believes that the thing is relevant evidence to the investigation
being conducted and seizing the thing is consistent with the
purpose of entry as stated to the occupier or the thing is
evidence for which the warrant was issued (clause 74).
Things may be seized from other places where entry is made
without consent or warrant, if the authorised officer
reasonably believes the thing is evidence that is relevant to the
investigation being conducted (clause 75).
The national law requires an authorised officer to provide a
receipt for seized things (clause 78) and requires the licensing

The national law also provides for persons to claim
compensation for the cost of repairing or replacing property
damaged because of the exercise of a monitoring and
enforcement power (clause 83).
As the engagement with property rights is neither unlawful or
arbitrary and would occur in the context of the regulatory
scheme in a clearly specified manner, I consider these clauses
do not limit the right protected by section 20 of the charter.
Compensation
The national law provides for a person to claim compensation
from the licensing authority for the cost of repairing or
replacing property damaged because of the exercise or
purported exercise of a power by an authorised officer (clause
83). However, clause 83(3) limits this by providing that
compensation is not payable to persons being investigated by
an authorised officer, if the damage occurred in the course of
the investigation. This limitation on the compensation
provision engages a person’s property rights under section 20
of the charter.
Property rights
Section 20 of the charter has been described above and only
prohibits a deprivation of property which is carried out
unlawfully.
Restricting licensees and unlicensed persons who were
carrying out prescribed work from claiming compensation
from damage caused to their property in the course of an
investigation of the licensee or unlicensed person engages a
person’s property rights under section 20 of the charter.
However, section 20 of the charter does not provide a right to
compensation for the deprivation of property. I consider this
subclause does not limit the right protected by section 20 of
the charter as the national law provides clear boundaries about
who is unable to claim compensation and in what
circumstances.
The restriction on claiming compensation to damage to
property applies to licensees, persons other than licensees
who are or were carrying out prescribed work, and persons
other than licensees who are or were advertising or holding
out that they were licensed to carry out a licensed occupation.
Further, it only applies where the damage occurred during the
course of an investigation by the authorised officer of the
licensee or unlicensed person carrying out prescribed work.
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Additionally, safeguards have been placed in the national law
around the exercise of an authorised officer’s powers, as set
out above.
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officer’s duties. The provisions are required under law and are
for a clear and circumscribed purpose.
Conclusion

The restrictions in the national law on the right to claim
compensation are confined and structured; they are neither
arbitrary nor unclear and so are compatible with section 20 of
the charter.

I consider that the bill is compatible with the charter because,
to the extent that some provisions may limit human rights,
those limitations are reasonable and demonstrably justified in
a free and democratic society.

Disclosure of conflict of interest
The national law provides for the licensing authority to be
governed by the National Occupational Licensing Board and
requires members of the licensing board to disclose conflicts
of interest (clause 111). This requirement engages a person’s
right to privacy under section 13(a) of the charter.
Right to privacy
Section 13(a) of the charter has been described above.
The requirement for members of the licensing board to
disclose conflict of interests in matters being considered by
the licensing board engages a person’s right to privacy.
However, I consider that the right has not been limited by the
national law since the law provides clear boundaries around
when and how the disclosure must be made.
Requiring members of the licensing board to disclose
conflicts of interests is important for protecting the integrity
of licensing board decisions and the operation of the national
licensing system. The national law only requires licensing
board members to disclose direct or indirect pecuniary or
other interests in matters being considered or about to be
considered by the licensing board, where it appears to raise a
conflict with the proper performance of the member’s duties.
The disclosure is required to be made at a meeting of the
licensing board and must be recorded in a register kept by the
licensing board.
As the engagement with the right to privacy is neither
unlawful or arbitrary, I consider these clauses do not limit the
right protected by section 13(a) of the charter.
Authorised officer identity cards
The national law requires the licensing authority to issue
identity cards to each authorised officer (clause 127) and
requires authorised officers to produce and display their
identity card in exercising powers under the national law
(clause 128). These clauses engage a person’s right to privacy
under section 13(a) of the charter.
Right to privacy
Section 13(a) of the charter has been described above.
The requirement for authorised officers to produce and
display their identity card in exercising powers under the
national law engages a person’s right to privacy as the identity
card will include their photograph and personal information.
However, the right has not been limited by the national law
since it is not an unlawful or arbitrary interference.
The purpose of these provisions is to ensure that persons can
verify that persons conducting inspections or requesting
information are in fact authorised officers. An identity card is
necessary for the effective performance of the authorised

Tim Holding, MP
Minister for Finance, WorkCover and the Transport Accident
Commission

Second reading
Mr CAMERON (Minister for Police and
Emergency Services) — I move:
That this bill be now read a second time.

This bill seeks to implement the Occupational
Licensing National Law (or the national law). The
national law sets out the regulatory framework for the
National Occupational Licensing System (‘the national
system’), which is a component of the Council of
Australian Governments (COAG) seamless national
economy reforms.
COAG has acknowledged that Australia’s overlapping
and inconsistent regulations impede productivity
growth and consequently, has committed to moving
towards a seamless national economy through the
reform of business and other regulation. The COAG
reforms will make it easier for businesses and workers
to operate across state and territory borders, while
continuing to provide the necessary protections for
consumers and the community.
The national law implements the commitment made by
COAG on signing the intergovernmental agreement on
30 April 2009 to establish a national licensing system
for specified occupations.
As agreed by COAG, the national system will initially
apply to seven economically important occupational
areas. These are: air conditioning and refrigeration,
building and building related occupations; electrical;
land transport (passenger vehicle drivers and dangerous
goods only); maritime; plumbing and gas fitting; and
property-related occupations.
COAG also agreed that the national system will be
implemented through cooperative national legislation
that does not involve a referral of powers to the
Commonwealth government.
The COAG agreement also provides for the national
system to commence with a delegated agency model,
where the national authority will develop licence policy
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but delegate the operation of licensing services to the
states and territories, who will also retain responsibility
for regulating licensee conduct.
Under the national scheme, businesses and workers
with a licence issued by the licensing authority will be
able to operate across Australia without the need to
hold multiple licences. This will reduce unnecessary
red tape, provide a standard qualification requirement,
require payment of only one licence fee and,
importantly, facilitate a much more mobile workforce.
For the first time, licensees will be able to move across
Australia, going to where they are needed, without the
burden of applying for additional licences.
The national law also provides for national consistency
in licensing policy and the approach to disciplinary
arrangements for licensees, while still providing a
sufficient amount of flexibility to deal with issues
specific to particular jurisdictions or occupations. It will
also facilitate a consistent skill and knowledge base for
licensed occupations under the national system.
An objective of the national system is to ensure that
licensing arrangements are effective and proportionate
to ensure consumer protection and worker and public
health and safety while also improving economic
efficiency and equity of access. The national law
reflects the guiding principles of transparency,
accountability and efficiency.
The public will also be provided with access to
information about licensees through the establishment
of a national register, which will enable the public to
verify that a particular individual or business is
appropriately licensed.
The governance arrangements for the national system
are set out in the national law. Responsibility for the
effective implementation and operation of the national
system resides with a ministerial council comprising a
commonwealth minister and ministers nominated by
each state and territory. During the implementation
phase of the national system, this responsibility resides
with the Ministerial Council for Federal Financial
Relations.
The National Occupational Licensing Authority,
governed by a board appointed by the ministerial
council, is established by the national law to administer
the system and make policy recommendations to the
ministerial council. The licensing authority will be
supported in its policy role by occupational licensing
advisory committees to be established under the
national law for the purpose of providing advice to the
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licensing authority on licensing policy for the regulated
occupations.
On 1 July 2012, the first wave of occupations
comprising air conditioning and refrigeration, electrical,
plumbing and gas fitting, and property related
occupations (excluding conveyancers and valuers) will
commence under the national system. The remaining
occupations will commence after 1 July 2013. This
approach is necessary to provide adequate time for the
development of licence policy for each occupational
area and transitioning to the national system, including
the establishment of the licensing authority.
The Victorian government is committed to the
implementation of the national occupational licensing
system and has taken a number of key steps to support
development of this important national reform,
including hosting the legislation to give effect to the
national system. The national law contains measures
designed to reduce the costs for individuals and
businesses from operating across state and territory
borders and to facilitate greater workforce mobility,
while continuing to protect consumers, workers and the
public.
Subject to consideration by this Parliament, other
Australian states and territories will introduce
legislation adopting the national law into their
respective parliaments for passage by the end of 2010.
I commend the bill to the house.
Debate adjourned on motion of Mr WELLS
(Scoresby).
Debate adjourned until Thursday, 26 August.

ROAD LEGISLATION MISCELLANEOUS
AMENDMENTS BILL
Statement of compatibility
Mr PALLAS (Minister for Roads and Ports) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Road Legislation Miscellaneous
Amendments Bill 2010.
In my opinion, the Road Legislation Miscellaneous
Amendments Bill 2010, as introduced to the Legislative
Assembly, is compatible with the human rights protected by
the charter. I base my opinion on the reasons outlined in this
statement.

ROAD LEGISLATION MISCELLANEOUS AMENDMENTS BILL
3284

ASSEMBLY

Overview of bill
The bill makes a number of important changes to road safety
and road legislation:
extend the operation of the immediate licence
suspension system to the offence of failing to provide a
sample of oral fluid;
provide a minimum three-month licence cancellation
period for a first offence, and a minimum six-month
licence cancellation period for a subsequent offence,
where a person is convicted or found guilty by a court of
failing a drug-driving test;
remove the maximum licence cancellation and
disqualification periods for failing a drug-driving test
(which were 6 months for a first offence and 12 months
for a subsequent offence);
provide for three-month licence suspension for a
drug-driving infringement;
allow VicRoads to confirm whether or not a person or
body is the registered operator of a vehicle or trailer in
response to a request by a vehicle or trailer dealer; and
confirm that vehicle-related information such as the
make, model and year of manufacture can be released by
VicRoads upon request.
In addition, the bill addresses a number of issues that have
arisen in relation to leases granted under the Melbourne City
Link Act 1995 and the operation of the freeway management
system installed on the Link road as part of the M1 upgrade. It
will also further amend the Melbourne City Link Act 1995
and the EastLink Project Act 2004 to clarify that the existence
of a suspended tollway billing arrangement cannot be used as
a defence to the offence of driving a vehicle in a toll zone that
is not registered for tolling purposes.
Further, the bill amends:
the Road Management Act 2004 to address some minor
issues relating to the powers of state road authorities to
deal with vehicles moved, kept or impounded on the
grounds that they are causing an obstruction or danger or
are illegally parked; and
the Transport (Compliance and Miscellaneous) Act
1983 to clarify the intended operation of the
regulation-making power to facilitate the operation of
the evidential provisions relating to the smart card
ticketing system.
It is considered that various provisions in the bill engage the
following rights in the charter:
the right to freedom of movement (section 12);
the right to privacy (section 13);
the right not to be arbitrarily deprived of property
(section 20); and
the right to be presumed innocent until proven guilty
(section 25(1)).
Of these, it is considered that the right to be presumed
innocent is limited by provisions in the bill. However, the
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limitation is reasonable for the purpose of section 7(2) of the
charter.
Human rights issues
Section 12: freedom of movement
Section 12 of the charter states that ‘Every person lawfully
within Victoria has the right to move freely within Victoria
…’.
Road Safety Act amendments
Three clauses in the bill that amend the Road Safety Act 1986
may engage the right in section 12.
Cancellation of a driver licence or learner permit for
drug-driving offences
Clause 14 will amend section 50(1E) of the Road Safety Act
1986 by providing that if a court convicts or finds a person
guilty of failing a drug-driving test, that person’s driver
licence or learner permit must be cancelled for no less than
three months for a first offence and no less than six months
for a subsequent offence. Under the current provision the
court has a discretion as to whether to cancel the person’s
licence or permit and there are no minimum cancellation
periods. The current maximum cancellation periods of 6
months for a first offence and 12 months for a subsequent
offence will also be removed.
Immediate suspension of driver licence or permit in certain
circumstances
Clause 15 proposes to extend the operation of the immediate
licence suspension system to a first offence of refusing to
provide a sample of oral fluid in a roadside drug-driving test
or refusing to comply with the requirements in relation to
giving that sample by including this offence under section
51(1A) of the Road Safety Act 1986. Under clause 15 a
person who has been charged with this offence by a police
member may be given a notice informing the person that his
or her licence or permit is immediately suspended. The
suspension will remain until the charge is determined by a
court.
Suspension of licence or permit for excessive speed
infringements
Clause 21 will extend the operation of the licence suspension
system that currently applies to excessive speed infringements
to drug-driving infringements by amending section 89D of
the Road Safety Act 1986. Under this clause, if a traffic
infringement notice for a drug-driving offence is issued and
no notice of objection is given and the 28-day objection
period expires, the person’s licence or permit will be
suspended for three months and the notice will take effect as a
conviction.
In my opinion, even though clauses 14, 15 and 21 may all
result in the suspension or cancellation of a person’s driver
licence or learner permit, the right to freedom of movement is
not limited by these proposed amendments because they only
potentially limit one mode of movement, namely, travel by a
motor vehicle. The amendments will not prevent a person
moving freely within Victoria by other means. Courts in both
Canada and New Zealand have considered arguments to the
effect that restrictions on the ability to drive constitute a
limitation on the right to freedom of movement. However, the
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balance of judicial opinion in both jurisdictions indicates that
this is not the case.
Road Management Act amendments
Power to remove vehicles causing obstruction or danger
Section 44(1) of the Road Management Act 2004 provides
that, subject to the Road Safety Act 1986 and any regulations
made under that act and without limiting any other powers of
a state road authority, the powers of such an authority include
the specific traffic management powers set out in schedule 4
to the Road Management Act 2004.
Clause 5 of schedule 4 to the Road Management Act 2004
provides that a state road authority may, in certain
circumstances, move or impound a vehicle. These
circumstances include where the vehicle is causing an
unlawful obstruction, has been left standing in an area which,
in the opinion of the state road authority, constitutes a hazard
to road safety, is unlawfully parked for a period of at least two
days or is unlawfully parked or left standing in an area
designated by the minister.
Clause 11(1) of the bill proposes an amendment to clause 5(1)
of schedule 4 to clarify that, in such circumstances, the state
road authority may keep any vehicle in addition to moving or
impounding that vehicle. This makes this clause consistent
with clause 4 of schedule 4 which sets out a state road
authority’s power to move, keep or impound any unregistered
or abandoned vehicle. It is desirable that the powers of state
road authorities in relation to the treatment of vehicles are
uniform and consistent unless there are clear policy reasons
for differences in these powers. There are no such reasons in
this case.
The right to freedom of movement is not limited by the
proposed amendment because, to the extent that it empowers
a state road authority to keep a vehicle in the circumstances
set out in clause 5 of schedule 4, it potentially limits only one
mode of movement (travel by motor vehicle) in the case of
the owner or user of the vehicle concerned. The amendment
does not stop people moving freely within Victoria by other
means. As I have previously pointed out, courts in both
Canada and New Zealand have considered whether
restrictions on the ability to drive limit the right to freedom of
movement, with the balance of opinion in those jurisdictions
being that it does not.
It should also be noted that the amendment is a relatively
minor one, given that state road authorities already have the
power to move or impound vehicles under clause 5 of
schedule 4 to the Road Management Act 2004 and can also
move, impound or keep vehicles under clause 4 of schedule 4
to that act.
Section 13: right to privacy
Section 13(a) of the charter provides that every person has the
right not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with. An
interference with the right to privacy will not limit the right if
that interference is neither unlawful nor arbitrary.
Road Safety Act amendments
Clause 22(1) will amend section 92 of the Road Safety Act
1986 by providing that information relating to a vehicle may
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be released by VicRoads. The kind of vehicle-related
information that may be disclosed includes the following:
the vehicle’s make, model, year of manufacture, its
description and mechanical configuration, engine
identification number and whether the registration
number or chassis number is the same as that of a
vehicle recorded as stolen.
It is debatable whether any of this vehicle-related information
could be considered to be of a personal nature or
commercially sensitive. However, the purpose of clause 22(1)
is to put this issue beyond doubt, and to provide a clear
permission for VicRoads to release vehicle-related
information to the community in order to assist in the
protection of consumers when purchasing vehicles. It will
also enable VicRoads to participate in national vehicle
information-sharing initiatives that will help combat motor
vehicle theft and insurance fraud.
The disclosure of vehicle-related information should not,
therefore, involve any interference with a person’s right to
privacy. However, even if there were some interference it
would be of a very minor and indirect kind. It would also not
be arbitrary as it would not be based on any random choice
and it would not be unlawful, as it will be authorised by
clause 22(1). The right to privacy will therefore not be limited
by clause 22(1).
Clause 22(2) will permit VicRoads to confirm whether or not
a person or body is the registered operator of a vehicle or
trailer in response to a request from a licensed motor car
trader, or a trader who participates in VicRoads’ dealer
certification scheme. The disclosure of this information will
assist these dealers in avoiding fraudulent transactions and in
expediting transactions.
While clause 22(2) engages the right to privacy by extending
the circumstances in which information of a personal nature
may be disclosed, the disclosure will not limit the right
because the interference will be lawful as it will be
specifically authorised by clause 22(2). Any interference will
not be arbitrary as it will not be of a random nature but rather
will be tightly circumscribed. The information disclosed will
also be limited to only that which is needed to achieve the
objective of assisting vehicle and trailer dealers.
In that regard, the information that may be disclosed will be
restricted to confirming whether a named person or body is
the registered operator of a vehicle or trailer. No other
information about that person may be disclosed. This
confirmation will only be provided to a limited group of
dealers for the purpose of determining whether a person or
body from whom a dealer is intending to purchase a vehicle
or trailer is indeed the registered operator of that vehicle or
trailer. The dealer must supply the name and address of the
person or body, and indicate the purpose of his or her request,
or the confirmation will not be provided.
Additionally, before any disclosure is made, the dealer must
enter into a confidentiality agreement with VicRoads, as
required by section 92(4) of the Road Safety Act 1986, which
will govern the use and security of the information. It is a
criminal offence to breach the terms of such an agreement.
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Section 20: property rights

(a) the nature of the right being limited

Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law.

Clause 11(1) of the bill engages, but does not limit, this right.

The right to be presumed innocent is aimed at ensuring that
the burden is on the prosecution to prove beyond reasonable
doubt that the defendant committed all of the elements of the
offence. It will also normally entail that the defendant will not
be punished or be subject to any kind of penalty until the
prosecution has proved its case and a court of law has found
the person guilty.

Clause 11(1) amends clause 5 of schedule 4 to the Road
Management Act 2004 to clarify that a state road authority
may, in addition to moving or impounding a vehicle in the
circumstances set out in clause 5, also ‘keep’ such a vehicle.

However, the right to the presumption of innocence may be
subject to reasonable limitations in accordance with section
7(2). Jurisprudence in other jurisdictions holds that the right
may be limited.

Clauses 11(2) and 11(3) further amend clause 5 of schedule 4
to the Road Management Act 2004 to:

(b) the importance of the purpose of the limitation

Road Management Act amendments

ensure that a state road authority that keeps or impounds
a vehicle under clause 5 may refuse to release the
vehicle until a fee has been paid; and
empower a state road authority to sell, destroy or give
away a vehicle that has been kept or impounded under
clause 5 or if the fee charged for its release has not been
paid within 60 days of that vehicle having first been
moved or impounded.
The charter allows deprivation of property ‘in accordance
with law’. A deprivation of property will be in accordance
with law when it conforms with a set of procedures
established by law and is not arbitrary. Deprivation of
property under the proposed amendments can only occur in
the limited circumstances set out in clause 5(1), meaning that
the proposed amendments provide for deprivation of property
in accordance with law and do not limit the right in section 20
of the charter.
Section 25(1): right to be presumed innocent
Section 25(1) of the charter states that a person charged with a
criminal offence has the right to be presumed innocent until
proved guilty according to law.
Road Safety Act amendments
Clause 15 — Licence or permit may be suspended prior to
court hearing
As previously stated, under clause 15 a person charged with a
drug-driving offence may have his or her driver licence or
learner permit immediately suspended on the person being
given a notice by a police member, and that suspension will
remain until the charge has been determined. The person will
also have to surrender his or her licence or permit to the
police member. He or she will be disqualified from obtaining
a further licence or permit during the period of suspension
and it will be an offence to apply for or to obtain one.
The amendments made by clause 15 will limit the right under
section 25(1) of the charter because they will impose a
penalty in the form of a licence or permit suspension on a
person who has been charged with an offence but who has not
yet been formally proved guilty. However, in my opinion,
such a limitation is reasonable for the purpose of section 7(2)
of the charter, taking into account all relevant factors
including those set out in section 7(2)(a) to (e) of the charter.

The limitation in clause 15 is designed to improve road safety
by removing from the road persons who may be affected by
an illicit drug and who are therefore a serious risk to
themselves and other road users.
The importance of the limitation satisfies the tests developed
by Canadian courts that the limitation must address “societal
concerns which are pressing and substantial”.
(c) the nature and extent of the limitation
The nature and extent of the limitation are summarised above.
(d) the relationship between the limitation and its purpose
The suspension of a person’s driver licence or learner permit
for refusing to provide an oral fluid sample or to comply with
the requirements in relation to giving that sample directly
relates to the purpose of the limitation, as it removes
potentially unsafe drivers from the roads as soon as
practicable, and should therefore reduce the risk to public
safety that is posed by such drivers. Furthermore, although the
purpose of the limitation is a highly significant one the
penalty is a relatively short period of suspension. The penalty
is therefore not disproportionate to the limitation.
(e) any less restrictive means reasonably available to
achieve the purpose that the limitation seeks to achieve
There are no less restrictive means available to deal with
persons who refuse to provide an oral fluid sample which
would achieve the goal of increasing road safety by
preventing offenders from driving before the matter comes
before a court.
I also note that a person who is charged with refusing to
provide an oral fluid sample may appeal his or her licence
suspension to a Magistrates Court on the basis of exceptional
circumstances. The Chief Commissioner of Police may also
cancel a notice. There are, therefore, means by which a
person can have the suspension cancelled prior to the court
hearing.
Clause 15 — Reverse onus
As previously noted, under clause 15 persons who are
charged with refusing to provide a sample of oral fluid will be
required to surrender their licence or permit to a police
member. The Road Safety Act 1986 currently includes
section 51(5) and persons who will now be subject to an
immediate licence suspension by virtue of clause 15 will be
subject to this provision. Under section 51(5) a person who,
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without just cause or excuse, refuses or fails to surrender a
document as required by a notice under subsection (1A) is
guilty of an offence. The penalty is 5 penalty units. Under
section 51(6) the accused has the burden of proving just cause
or excuse.
This reverses the usual onus of proof by imposing a legal
burden on the accused to prove on the balance of probabilities
that she or he had a just cause or excuse for refusing to give
his or her licence or permit to the police member. Provisions
which impose a legal burden on the accused are considered to
limit the right to be presumed innocent under section 25(1) of
the charter.
However, in my view, this limitation is also reasonable for the
purpose of section 7(2).
(a) the nature of the right being limited.
I have previously outlined the nature of the right being
limited.
(b) the importance of the purpose of the limitation
The requirement to surrender a driver licence or learner
permit is aimed at ensuring that the suspension of that licence
or permit is not circumvented in any way by the retention of
the document. The main objective of this requirement is to
ensure that such persons do not continue to drive because they
are considered to be a danger to public safety. The offence
under section 51(5) of refusing or failing to surrender a
licence or permit without just cause or excuse underscores the
importance of this public safety objective. The purpose of
reversing the onus of proof is to assist in the prosecution of
this offence and thereby assist in securing the overall road
safety objective of removing drug-affected drivers from the
roads.
(c) the nature and extent of the limitation
I have previously outlined the nature and extent of the
limitation.
(d) the relationship between the limitation and its purpose
The reversal of the onus of proof is aimed at assisting the
prosecution in light of the fact that the circumstances that
could give rise to a just cause or excuse for refusing or failing
to surrender a licence or permit are those that are likely to be
peculiarly within the knowledge of the accused. That being
the case, it would be impractical for the prosecution to prove
that just cause or excuse for failing to surrender the licence
did not exist. On the other hand, however, the burden to be
discharged by the accused is not onerous. Furthermore, the
penalty for failing to surrender a licence or permit is also not
severe, being a fine only and not a term of imprisonment.
(e) any less restrictive means reasonably available to
achieve its purpose
I do not consider that there are any less restrictive means
reasonably available to assist in the prosecution of this
offence. If the accused were subject to an evidentiary burden
he or she could discharge this burden by adducing or pointing
to some evidence that puts the matter in issue. The
prosecution would then bear the burden of disproving the
issue beyond reasonable doubt. However, the issue in
question is likely to be a matter that is peculiarly within the
knowledge of the accused, as it will relate to why the accused
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refused or failed to surrender his or her licence or permit. It is
unlikely to be practical for the prosecution to disprove such
matters and, therefore, an evidentiary burden does not present
a realistic alternative to a legal burden.
EastLink Project Act and Melbourne City Link Act
amendments
Clause 3(2) of the bill amends the EastLink Project Act 2004
by inserting a new section 204(4A) into that act. This section
provides that, in relation to the offence of driving a vehicle in
a toll zone that is not registered for the purposes of a toll zone,
a certificate purporting to be given by the tollway operator
certifying that a tollway billing arrangement was suspended in
relation to a vehicle alleged to have been involved in such an
offence is admissible in evidence in any proceedings and, in
the absence of evidence to the contrary, is proof that the
billing arrangement was suspended at that time.
Clause 7(2) of the bill amends the Melbourne City Link Act
1995 by inserting a new section 73(3C) into that act which
has the same effect as that described above in relation to the
EastLink Project Act 2004.
The effect of these clauses is to impose an evidential burden
on an accused. Provisions that merely place an evidential
burden on the accused (that is, the burden of showing that
there is evidence to raise an issue) with respect to any matter
do not generally limit the right to be presumed innocent
because the prosecution still bears the legal burden of
disproving that matter beyond reasonable doubt (R v Director
of Public Prosecutions, ex parte Kebilene [2000] 2 AC 326,
379).
In the case of clauses 3(2) and 7(2) of the bill, the accused has
only to produce evidence that the tollway billing arrangement
was not suspended at the time of the alleged offence. The
legal burden then reverts to the prosecution to prove beyond
reasonable doubt that, notwithstanding the evidence adduced
by the accused, the billing arrangement was suspended at that
time.
Further, clause 3(1) of the bill amends section 204(4)(b) of
the EastLink Project Act 2004 to require that a driver seeking
to rely on the defence provided for in that section, in relation
to the offence of driving an unregistered vehicle in a toll zone,
must prove that he or she believed on reasonable grounds that
the vehicle was covered by a tollway billing arrangement that
was not suspended. At present, the requirement is only that
the driver proves that he or she believed on reasonable
grounds that the vehicle was covered by a tollway billing
arrangement at the time of the alleged offence.
Clause 7(1) of the bill makes the same amendment in respect
of clause 73(3)(b) of the Melbourne City Link Act 1995,
which provision mirrors that contained in section 204(4)(b) of
the EastLink Project Act 2004.
These provisions engage the right to be presumed innocent
contained in section 25(1) of the charter and potentially limit
that right to the extent that they will impose a greater legal
burden on the accused than exists at present. In my view,
however, any limitation is demonstrably justifiable in
accordance with section 7(2) of the charter, for the reasons set
out below.
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(a) The nature of the right being limited
The right to be presumed innocent until proved guilty
according to law is fundamental to our system of justice but is
not an absolute right and is subject to reasonable limitations in
accordance with section 7(2) of the charter.
(b) The importance of the purpose of the limitation
At present, a driver who seeks to rely on the defences set out
in section 204(4)(b) of the EastLink Project Act 2004 and
section 73(3)(b) of the Melbourne City Link Act 1995 must
prove that he or she believed on reasonable grounds that the
vehicle was covered by a tollway billing arrangement at the
time of the alleged offence.
The amendments to these provisions will clarify that, in order
for the defence to apply, the driver must also prove that he or
she believed on reasonable grounds that the vehicle was
covered by a tollway billing arrangement and that this billing
arrangement was not suspended at the time of the alleged
offence.
This clarification is important to ensure that drivers are not
permitted to rely on the defence of reasonable belief as to the
existence of a tollway billing arrangement in circumstances
where that billing arrangement was suspended at the time of
the alleged offence and the driver was aware, or should
reasonably have been aware, of that fact.
(c) The nature and extent of the limitation
Section 204(4)(b) of the EastLink Project Act 2004 and
section 73(3)(b) of the Melbourne City Link Act 1995 already
impose a legal burden on the accused to prove that he or she
had a reasonable belief that the vehicle was covered by a
tollway billing arrangement at the time of the alleged offence.
The proposed amendments will clarify that, in order for the
defence to apply, the accused must prove that he or she
believed on reasonable grounds that the tollway billing
arrangement was not suspended at that time. This amendment
extends the legal burden on the accused but does so to the
minimum extent necessary to protect the integrity of the
defence.
(d) The relationship between the limitation and its purpose
The limitation imposed is directly and rationally connected to
its purpose, which is to safeguard the integrity of the defence
by ensuring that an accused cannot rely on the existence of a
belief on reasonable grounds of the existence of a tollway
billing arrangement in circumstances where that billing
arrangement was suspended at the time of the alleged offence
and the driver was aware, or should reasonably have been
aware, of that fact.
In general terms, where the accused seeks to rely on the
defence, it is more practical and reasonable for him or her to
prove the existence or otherwise of those facts than to require
the prosecution to disprove them. This reasoning, which
underpins the imposition of the existing legal burden on the
accused, also holds true in relation to the proposed extension
of this burden.
(e) Any less restrictive means available
In my opinion, there are no less restrictive means available to
achieve the stated purpose. As stated above, the relevant facts
will be within the knowledge of the accused and it is both
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more practical and reasonable to require him or her to prove
the existence of these facts in order to establish the defence
than to require the prosecution to disprove their existence.
Conclusion
I consider that the bill is compatible with the charter. While
the bill may limit the right conferred by section 25(1), any
such limitation is reasonable and demonstrably justifiable
having regard to the matters set out in section 7(2) of the
charter.
Tim Pallas MP
Minister for Roads and Ports

Second reading
Mr PALLAS (Minister for Roads and Ports) — I
move:
That this bill be now read a second time.

This bill makes a number of amendments to road
transport legislation in Victoria:
improves road safety through:
the extension of the immediate licence suspension
system to refusing to provide a sample of oral
fluid;
providing for a mandatory minimum three-month
licence cancellation and disqualification period
for a first offence and six-month period for a
subsequent offence where a person is convicted
or found guilty by a court of failing a
drug-driving test;
removing the maximum licence cancellation and
disqualification periods for failing a drug-driving
test (which were six months for a first offence
and 12 months for a subsequent offence);
providing for a three-month licence suspension
for a drug-driving infringement;
improves the operation of the operator onus system;
will enable Victoria to participate in national
information-sharing initiatives to combat motor
vehicle theft and insurance fraud and to assist
vehicle and trailer dealers to avoid fraudulent
transactions;
provides flexibility in relation to the areas of Crown
land subject to lease as part of the Melbourne City
Link;
facilitates the operation by VicRoads of part of the
freeway management system installed on the link
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road as part of the Monash-CityLink-Westgate (M1)
upgrade;
clarifies, in relation to both CityLink and EastLink,
that a suspended tollway billing arrangement cannot
be used as a defence to a charge of driving a vehicle
that is not registered for tolling purposes in a toll
zone;
clarifies the powers of state road authorities in
relation to vehicles illegally parked or causing an
obstruction or potential hazard; and
clarifies the intended operation of the
regulation-making power in the Transport
(Compliance and Miscellaneous) Act 1983
(previously known as the Transport Act 1983) to
facilitate the operation of the evidential provisions
relating to the smartcard ticketing system.
Road Safety Act amendments
Tougher response to drug driving
The government’s Arrive Alive 2008–2017 road safety
strategy aims to reduce deaths and serious injuries by
30 per cent over the 2008–17 period. Meeting these
targets will significantly reduce the emotional, physical
and financial impact of road trauma on individuals,
families and communities. Arrive Alive recognises that
driving while affected by illicit drugs is a growing
problem and can be as dangerous as drink driving. The
first action plan 2008–10 of Arrive Alive includes a
commitment to review penalties for drink and
drug-driving offenders to appropriately reflect the risk
to the community and ensure that penalties are aimed
at, and are recognised by the community as, achieving
improved road safety. That review has determined that
penalties for drug driving are currently inadequate and
should be raised to bring them more into line with the
penalties that apply to drink-driving offenders. The bill
therefore modifies the licence suspension and
cancellation penalties that apply to drug driving.
The bill extends the operation of the immediate licence
suspension system to a first offence of refusing to
provide a sample of oral fluid in a roadside
drug-driving test or refusing to comply with any other
requirement in relation to providing that sample. Under
the amendments to be made by the bill, a person
charged by a member of the police force with this
offence may be given a notice advising that his or her
driver licence or learner permit is immediately
suspended until the charge has been determined. A
second or subsequent drug-driving offence is already
subject to immediate licence suspension.
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Additionally, a person who is issued with a traffic
infringement notice in respect of a drug-driving
infringement, and who does not lodge a notice of
objection to the infringement notice, will have his or
her licence or permit suspended for a period of three
months and receive a conviction in relation to that
infringement.
The bill will also create minimum licence cancellation
and disqualification periods for persons convicted or
found guilty by a court of failing a drug-driving test. It
provides that the court must, on convicting or finding a
person guilty of this offence, cancel a driver licence or
permit and disqualify the driver from obtaining one for
not less than three months for a first offence and not
less than six months for a subsequent offence. Under
the current provision the court has a discretion to allow
a person to keep his or her licence for this offence, and
there are no minimum cancellation and disqualification
periods. The bill will also remove the maximum licence
cancellation and disqualification periods for these
offences (which were 6 months for a first offence and
12 months for a subsequent offence).
Other improvements to the operation of the Road
Safety Act
The bill makes a number of other improvements to the
operation of the Road Safety Act 1986:
The bill permits VicRoads to confirm whether or not
a person or body is a registered operator of a vehicle
or trailer, in response to a request made by a dealer
for the purpose of determining whether the person or
body from whom the dealer is purchasing the vehicle
or trailer is in fact the registered operator of that
vehicle or trailer. The dealer making the request
must provide the name and address of the person or
body believed to be the registered operator and
before any confirmation is given, the dealer must
enter into a confidentiality agreement with
VicRoads. The proposed amendment will allow
VicRoads to assist vehicle and trailer dealers to
avoid fraudulent transactions with persons who
falsely claim to be the registered operator of a
vehicle or trailer and to expedite those transactions.
The bill will also clarify that vehicle-related
information, such as the make, model and year of a
vehicle’s manufacture, may be disclosed upon
request. This amendment will allow VicRoads to
participate in national information-sharing
initiatives, including the vehicle information request
system which assists in combating the reuse of stolen
vehicles, and to help protect consumers when
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purchasing vehicles by providing confirmation of
vehicle information.
The bill will also allow a person who has been issued
with an excessive speed infringement under the
operator-onus provisions of the act to make one of
the statements available under those provisions by
which liability for an operator-onus offence can be
avoided (such as nominating another driver), and
allow for an application to be made extending the
time within which such a statement may be made.
An excessive speed infringement is an offence of
driving a motor vehicle at a speed of 130 kilometres
per hour or more or at a speed of 25 kilometres per
hour or more in excess of the speed permitted. This
offence can be detected by a prescribed road safety
camera and is an operator-onus offence, which
means that a person can avoid liability for the
offence if he or she can establish that he or she was
not responsible for the vehicle at the time of the
offence.
Currently, persons who have been issued with a traffic
infringement notice for an excessive speed
infringement may object to a traffic infringement notice
and have the matter determined by a court. However,
the bill will enable these persons to avoid having to go
to court by also allowing them to give an enforcement
official a statement that establishes that he or she was
not responsible for the vehicle in accordance with the
operator-onus provisions under the act. This is
considered to be a fairer and more expedient means of
dealing with the matter and is also consistent with the
way other operator-onus offences are dealt with under
the act.
Road Management Act amendments
The bill will amend the Road Management Act 2004 to
clarify that state road authorities have the same powers
to deal with vehicles that are illegally parked or causing
an obstruction or road safety hazard as they have in
relation to the removal of abandoned or unregistered
vehicles. In particular, the bill will clarify that state road
authorities may charge a fee before releasing a vehicle
that is impounded on the basis that it is illegally parked
or causing an obstruction or hazard and may sell,
destroy or give away an impounded vehicle if that fee is
not paid within 60 days. These amendments ensure that
these vehicles can be appropriately dealt with by road
authorities and that these authorities are able to recover
the costs of removal and impoundment.
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EastLink Project Act amendments
The bill will amend the EastLink Project Act 2004 to
make it clear that the existence of a suspended tollway
billing account in respect of a vehicle cannot be used as
a defence to a charge of driving an unregistered vehicle
in a toll zone.
Melbourne City Link Act 1995 amendments
The bill will amend the Melbourne City Link Act 1995
to make it clear that the existence of a suspended
tollway billing account in respect of a vehicle cannot be
used as a defence to a charge of driving an unregistered
vehicle in a toll zone. The bill will also:
provide for a greater degree of flexibility with
respect to land leased under the Melbourne City
Link Act. This will facilitate further development or
redevelopment projects involving Melbourne
CityLink;
facilitate the operation by VicRoads of the ramp
meters that form part of the freeway management
system installed on Melbourne CityLink as part of
the Monash-City Link-Westgate (M1) upgrade. The
ramp meters are an important component of the
freeway management system, which will help
achieve safe and efficient traffic management
through this corridor.
Transport (Compliance and Miscellaneous) Act
1983 amendments
The bill will make a technical amendment to the
Transport (Compliance and Miscellaneous) Act 1983 to
ensure that the evidential provisions relating to
computer-derived evidence set out in that act
adequately support prosecutions involving
ticket-related offences under the new smartcard
ticketing system.
Taken together, the measures in this bill contribute to
the efficient and effective operation of the Victorian
road network.
I commend the bill to the house.
Debate adjourned on motion of Dr NAPTHINE
(South-West Coast).
Debate adjourned until 26 August.
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MARINE SAFETY BILL
Statement of compatibility
Mr PALLAS (Minister for Roads and Ports) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Marine Safety Bill 2010.
In my opinion, the Marine Safety Bill 2010, as introduced to
the Legislative Assembly, is compatible with the human
rights protected by the charter. I base my opinion on the
reasons outlined in this statement.
Overview of bill
The purpose of the bill is to provide for safe marine
operations in Victoria by, among other things:
imposing a range of safety duties on operators, owners,
managers, designers, manufacturers, suppliers of
vessels, marine safety infrastructure and marine safety
equipment; marine safety workers and masters and users
of recreational vessels, including passengers;
providing for the registration of recreational vessels and
hire-and-drive vessels;
providing for the licensing of operators and registration
of recreational vessels and hire and drive vessels;
the regulation and management of the use of, and
navigation on, state waters;
authorising persons to act as harbour masters for ports;
and
providing for the provision of pilotage services.
The proposal fits within the overall policy framework of an
integrated and sustainable transport system, including the
pursuit of continuous improvements in safety, as provided in
the overarching Transport Integration Act 2010.
Human rights issues
Section 8(3) — Right to be free from discrimination
Section 8(3) of the charter provides that everyone is entitled
to the equal protection of the law without discrimination on
the basis of the attributes contained in the Equal Opportunity
Act 1995.
Age distinctions in registration and licensing
The bill contains provisions regulating the registration of
vessels and the licensing of operators, which restrict eligibility
to register a vessel, hold a licence, or operate a vessel on the
basis of the person’s age:
clause 38 provides that a vessel cannot be registered in
the name of someone under the age of 14;
clause 53 provides that a general marine licence may not
be granted to someone under the age of 16; and
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clause 54 provides that a restricted licence may be
granted to someone between the ages of 12 and 16.

These provisions treat young people less favourably than
older people by reason of their age, and therefore engage the
right to freedom from discrimination. However, in my view
these provisions have a sound policy basis, and in any case,
they are not inconsistent with the right to equality.
Health tests in licensing
Clause 56 provides that the safety director may require an
applicant or licence-holder to undergo a health test where the
safety director has information (usually provided by the
individual or their medical practitioner) that would suggest
that the individual may be unfit to be the master of a vessel or
it may be dangerous for the person to be the master of a
vessel.
Clause 57(2)(d) provides that a person who holds a licence
issued outside Victoria is not exempt from the requirement to
hold a Victorian marine licence where, in the reasonable
opinion of the safety director, it may be dangerous for the
person to operate a vessel because of illness, bodily infirmity,
defect or incapacity or treatment for any of those things.
These requirements could arguably give rise to discrimination
on the ground of physical impairment.
(a) the nature of the right being limited
It is generally accepted that freedom from discrimination is a
right that can be subject to reasonable limits. That is because
it is the very business of governments to make distinctions
between different groups of people, including on the basis of
the attributes listed in 6 of the Equal Opportunity Act 1995
(see, e.g., Andrews v. Law Society of British Columbia [1989]
1 SCR 143 at 181).
Further, age is a ground of distinction that has been seen in
some other jurisdictions to be relatively susceptible to
justified limitation. One reason for this is that although age is
a personal characteristic, there is nothing intrinsically
demeaning about being treated differently on the basis of age.
Further, as noted by McLachlin CJ in Gosselin v. Quebec
(Attorney-General) [2002] 4 SCR 429 at [31], ‘age-based
distinctions are a common and necessary way of ordering our
society’.
(b) the importance of the purpose of the limitations
Age restrictions
The purpose of the age distinctions with respect to licensing
and operating a vessel under supervision is to ensure that
those operating vessels have sufficient maturity to operate
them safely. The purpose of the age distinction concerning the
registration of recreational vessels is to ensure that the
registration scheme is administratively workable. The
requirement that vessels be registered is generally enforced by
infringement notices, which can only be served on persons
14 years old or older.
Health restrictions
The purpose of the limitation is to avoid licensing a person
who is unfit to be a master or operator of a vessel where it
may be dangerous for a person to be a master or operator due
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to health reasons. This has the objective of ensuring that those
people acting as master do so in a safe manner.

(e) any less restrictive means reasonably available to
achieve the purposes

(c) the nature and extent of the limitations

In my view, the limitations caused by these provisions are
within the range of reasonable alternatives open to the
legislature.

Age restrictions
The nature of the limitation is evident from the provisions.
The effect is that a person will have to wait until the age of 12
to be granted a restricted licence, 14 to have a vessel
registered in his or her name and 16 to be granted a full
licence.
The graduated restricted licence regime in clause 54 lessens
the impact of the limit in clause 53, as it allows people
between 12 and 16 to operate vessels under certain
restrictions.
Health restrictions
A person who is directed to undergo a health test under
clause 56 must pass the test before being granted a licence. A
person who is found not to be exempt under clause 57(2)(d)
must apply to be licensed in Victoria and is likely to be
required to satisfy a health test before a licence or other
authority can be issued. To this extent, these individuals must
fulfil more onerous requirements in obtaining a licence than
other applicants.

Section 12 — Right to freedom of movement
Section 12 of the charter provides that every person lawfully
in Victoria has the right to move freely within Victoria.
The following provisions engage the right to freedom of
movement, because they require a person to either proceed to,
remain in, or keep out of a particular place. However, in the
event that they do limit freedom of movement, they can, in
my view, be justified under s 7(2) of the charter:
Clause 91 provides that if a master of a vessel believes
that any person in the vicinity of the vessel is in distress,
the master must proceed with all practicable speed to the
assistance of that person.
Clause 93 provides that where a reportable incident
occurs and a person is injured or personal property is
damaged, lost or destroyed, a master must stop and
immediately render assistance.

Age restrictions

Clause 155 provides that a member of the police force or
a transport safety officer may direct a master of a vessel
to move the vessel to the nearest landing place where the
officer reasonably believes that the vessel is being or has
been used in the commission of a relevant offence.

Age limits necessarily involve a degree of generalisation,
without regard for the particular abilities, maturity or other
qualities of individuals within that age group. In these clauses,
age is being used as a proxy measure of the maturity and
capacity of an individual to act responsibly, which is
necessary in the context of marine safety.

Clause 208 provides that the safety director and other
management bodies may publish notices prohibiting a
person, class of person, vessel or class of vessel from
entering or remaining in specified waters under their
control. Clause 210 provides that it is an offence to fail
to comply with such a notice.

It is reasonable for Parliament to set an age limit reflecting its
assessment of when most persons will have sufficient
maturity to ensure responsible decisions which enhance
marine safety are made in these particular contexts. The
alternative would be administratively impractical as it would
require the safety director to assess each individual aged 12 to
16 years to determine whether they have sufficient maturity to
operate a vessel safely.

Clause 211 provides that certain regulatory entities may
give directions in relation to the movement and
navigation of vessels in the vicinity of where works are
carried out. Clauses 213 and 214 provide that it is an
offence to fail to comply with such directions.

(d) the relationship between the limitations and their
purpose

The age limits set by clauses 53 and 54 have a rational basis
as they are recommended by the National Marine Safety
Council (The National Marine Guidance Manual: Principles
for a Common National Standard for Recreational Boat
Operator Licences, January 2000, pp 4–5).
The age limit set by clause 38 is also rational as it is in line
with the minimum age for being able to be served with an
infringement notice.
Health restrictions
The relationship between the limitations and their purpose is a
proportionate one, because it relies on an actual test of
competency, rather than on a proxy that would automatically
disqualify persons with a particular impairment (British
Columbia (Superintendent of Motor Vehicles) v. British
Columbia (Council of Human Rights) [1999] 3 SCR 868).

Clause 215 provides that the safety director and other
management bodies may give directions that persons not
enter or remain in specified waters where there is an
emergency. A person commits an offence if they do not
comply with a direction.
Clause 232 provides that harbour masters may direct the
movement and navigation of vessels in ports and
harbours. Clause 237 provides that it is an offence not to
comply with the direction of the harbour master.
Clause 383 (new section 29 to be added to the Marine
Act 1988, which will be renamed the Marine (Drug,
Alcohol and Pollution Control) Act 1988) provides that
a police officer may require a person to undergo a
preliminary breath test. This will have the effect of
requiring the person to remain at a particular place while
the test is conducted.
Clause 399(2) inserts a new subsection 228Z(2) in the
Transport (Compliance and Miscellaneous) Act 1983 to
provide that a transport safety officer may direct a
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person operating a vessel to manoeuvre the vessel to a
specified place.
Clause 410 (new section 228ZNA to be added to the
Transport (Compliance and Miscellaneous Act) 1983)
provides that a police or transport safety officer may
require a person in charge of a vessel to stop a vessel for
the purpose of providing a licence or certificate.
However, I consider that any restrictions placed on freedom
of movement by these provisions can be justified under
section 7(2) of the charter.
(a) the nature of the right being limited
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a vehicle or vessel (R v. Jeffries [1994] 1 NZLR 290 at 327;
R v. Maihi (2002) 19 CRNZ 453; R v. Hufsky [1988] 1 SCR
621; R v. Ladouceur [1990] 1 SCR 1257).
In BC Securities Commission v. Branch (1995) 97 CCC (3d)
505, the majority of the Supreme Court of Canada held that,
depending on the nature of the interests at stake and the extent
of the expectation of privacy, searches in the regulatory or
administrative context may attract a lower standard of
protection than searches in the criminal context. The court
held that the greater the departure from the sphere of criminal
law, the more flexible the application of the requirement of
prior authorisation of the search by a neutral magistrate.
Power to seize, impound and immobilise vessels

The right to freedom of movement is not regarded as an
absolute right and can be subject to reasonable limitations.
(b) the importance of the purpose of the limitations
The purpose of the limitations is, broadly speaking, to ensure
safety on state waters by providing for powers of direction in
relation to the movement of persons in vessels, and in relation
to the requirement to undergo a breath test, to ensure
operators are not operating vessels while impaired by alcohol.
These are important objectives which are underpinned by the
public purpose of facilitating appropriate levels of marine
safety in Victoria.
(c) the nature and extent of the limitations
Each of the above powers is appropriately circumscribed.
For example, the obligation to assist in clause 91 applies only
to persons in charge of a vessel, who can be seen to have
taken on certain responsibilities, and does not apply where the
circumstances mean that the master considers it unsafe,
unreasonable or unnecessary to assist. The power to direct the
landing of a vessel may only be used where there is a
reasonable belief that the vessel has been used in the
commission of an offence (clause 155).
(d) the relationship between the limitation and its purpose
In my view, the limitations are rationally connected to their
purposes.
(e) any less restrictive means reasonably available to
achieve the purpose of the limitations
There are no less restrictive means reasonably available.
Section 13 — Right to privacy
Section 13(a) of the charter relevantly protects the right of a
person not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.

Clause 105 provides that if a member of the police force
believes on reasonable grounds that a recreational vessel is
being or has been used in the commission of a relevant
offence, he or she may seize the vessel, impound the vessel or
immobilise the vessel.
It is possible that these powers will engage the right to
privacy where a person has an expectation of privacy in
relation to the vessel.
In my view, however, any interference with privacy
authorised by this provision will be neither unlawful nor
arbitrary. An officer may exercise this power where the
officer holds a reasonable belief that the vessel is being or has
been used in the commission of an offence. Prosecutions for
offences under the act would be frustrated in the absence of
this power, as evidence may be concealed or destroyed if a
vessel is not able to be secured in this way.
Warrant regime
Chapter 4, part 2, division 4 of the bill provides for a search
and seizure warrant regime.
Clause 134 provides that a member of the police force may
apply to a magistrate for a search and seizure warrant in
respect of a recreational vessel if the vessel is subject to an
impoundment, immobilisation, or forfeiture order, but has not
been surrendered or where a police officer believes on
reasonable grounds that the vessel has been used in the
commission of a relevant offence.
A warrant issued under clause 135 authorises the person
named in it to enter premises to search for the vessel, use
reasonable force to do so, and to seize the vessel. The
statutory precondition of an independently issued warrant acts
to prevent an unjustified exercise of the search power.
Clauses 136–142 set out the powers and duties of persons
executing search warrants.
I am satisfied that this regime is not inconsistent with the right
to privacy.

Search and seizure powers

Powers of entry in relation to lights

Case law suggests that, in the context of a search, the degree
to which there exists a reasonable expectation of privacy
depends on the circumstances (see R v. Tessling [2004] 3
SCR 432 [42]).

Clause 159 provides that a person authorised by the safety
director may enter premises and take possession of and deal
with a light where a notice has been served and has not been
complied with.

Expectations of privacy are lower in relation to activities
involving a degree of governmental oversight, particularly
where personal and public safety is at issue such as operating

This power may only be exercised where there has previously
been non-compliance with the notice, which is issued in the
interests of safety — for example, where a light is interfering
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with safe navigation and thus causing risks to marine safety
generally.
In my opinion, this power is compatible with the right to
privacy.
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power allowing transport safety officers, for compliance and
investigation purposes, to board any vessel and enter marine
premises.

Clauses 160 and 161 provide that a police officer may take
charge of a vessel and move it to an appropriate place where
the master or the person in charge of the vessel has committed
an offence within sight of a police officer.

Clause 401 (new section 228ZBA to be added to the
Transport (Compliance and Miscellaneous) Act 1983)
provides that a transport safety officer who enters marine
premises or a vessel may, for the purposes of conducting an
investigation, search and inspect a vessel, inspect any thing on
the vessel, make copies of, or take extracts from, any
document, and seize anything on the vessel if it is reasonably
necessary to prevent its concealment, loss or destruction.

It is possible that these powers will engage the right to
privacy where a person has an expectation of privacy in
relation to the vessel.

There is a strong public interest in maintaining compliance
with the marine safety regime and in the investigation of
regulatory offences of this nature.

In my view, however, any interference with privacy
authorised by this provision will be neither unlawful nor
arbitrary. The officer may only exercise the power of entry to
board the vessel for the purpose of moving the vessel.

These powers are necessary for transport safety officers to be
able to conduct proper investigations into compliance with the
act. It would create a significant burden on transport safety
officers if the officers were required to obtain a warrant in
respect of each vessel such that it would risk frustrating the
regulatory regime set up under the act or, alternatively,
require commitment of significantly greater resources.

Police to move vessels where offence committed

This power is necessary for the purpose of securing the vessel
and ensuring it is moved to a place where it does not cause
danger to others.
Powers to board vessels where no-one present
Clauses 236 and 262 provide that if there is no person on
board a vessel to carry out a direction by a harbour master or
safety director and the situation is urgent, then the harbour
master or safety director or nominee may board the vessel and
move or secure or otherwise operate the vessel.
These powers may only be exercised where no-one is on the
vessel to attend to the issue and may only be exercised for the
purpose of moving, securing or operating the vessel in a
situation of urgency.
These powers are reasonably necessary to ensure marine
safety. In my opinion, they are compatible with section 13 of
the charter.
Blood samples
Clause 386 amends section 31A(2) of the Marine Act 1988 to
update references to the regulatory regime in relation to
alcohol testing for certain marine transport participants. I do
not consider that this clause creates any new powers to obtain
blood samples. However, to the extent that this provision does
engage the right to privacy in the sense that it permits
interference with a person’s bodily privacy, I consider that the
right is not limited. The power only applies where a person is
brought to a place for medical treatment as a consequence of
being in a marine accident.
The intent of the provision is to test persons suspected of
operating a vessel while impaired by alcohol. A sample will
not be taken in circumstances including where it is prejudicial
to a person’s proper care or treatment, where a police officer
has notified the doctor in writing that a breath test did not
indicate the presence of alcohol or that the person was an
occupant and not the master of or involved in operating the
vessel.
Powers of transport safety officers
Clause 399 amends section 228Z of the Transport
(Compliance and Miscellaneous) Act 1983 by inserting a

In my view, these clauses do not provide for arbitrary or
unlawful interferences with privacy and they are not,
therefore, incompatible with section 13 of the charter.
Miscellaneous amendment relating to public transport related
inspection, inquiry and search powers
Clause 400 amends the heading to section 228ZB of the
Transport (Compliance and Miscellaneous) Act 1983, which
currently provides transport safety officers with inspection,
inquiry and search powers following an entry into railway
premises or residential premises under section 228Z. While
not directly related to the marine sector, the clause is a
consequential amendment to transport legislation and is
discussed here for completion.
In my view, the amendment to this section constrains the
existing general power so that it will only apply in relation to
inspections, inquiries and searches relating to public transport
and therefore does not engage the right.
However, even if it does, the power of entry under
section 228Z may be exercised, in relation to railway
premises, without consent any time during which rail
operations or other related activities are being carried out or
are usually carried out; or any time by consent or with a
search warrant. The officer may only enter residential
premises with consent or under warrant.
I consider that to the extent that a railway operator has an
expectation of privacy in relation to the premises, this
expectation is diminished due to the highly regulated nature
of the industry. It is reasonable to expect that inspectors will
conduct checks of the operator’s business. An occupier of
residential premises can refuse consent to entry, and the
requirement of a warrant appropriately circumscribes the
power to enter premises. I consider that to the extent that the
right is engaged by this provision, it is not limited.
Personal information
The bill contains several provisions dealing with the use of
personal information.
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Request for name and address/production of licence
Clause 157 permits a member of the police force police
officer or a transport safety officer who has reason to believe
that a person has committed a marine infringement to demand
the person’s name and address. A person must not refuse to
state their name and address or provide false information.
It is necessary to obtain a person’s name and address in order
to serve an infringement notice, and for this reason, the power
is not arbitrary.
Clause 410 inserts a new section 228ZNA into the Transport
(Compliance and Miscellaneous) Act 1983 which requires a
person to produce a relevant certificate, licence or exemption
while operating or in charge of a vessel when so directed by a
police or transport safety officer. This power is essential to the
integrity of the licensing regime and is not incompatible with
the right to privacy.
Identification of officers
The bill also contains provisions that require officers to
identify themselves before exercising powers:
clause 138 provides that a person executing a search
warrant must identify him or herself to the occupier;
clause 221 provides that a harbour master must produce
his or her identity card before exercising certain
functions under the act.
To the extent that these provisions may interfere with the
privacy of officers and harbour masters, in my view they do
not limit the right as they are essential to the proper
functioning of the act.
A person employed as an officer does so with the expectation
that they will need to be accountable to members of the public
and their expectation of privacy with regard to their identity is
diminished.
Register of pilotage services providers
Clause 244 provides that the safety director must cause to be
kept a register of all pilotage services providers. The register
is available for searching and copying by members of the
public.
While most of the information to be included on the register
relates to business arrangements, it may include personal
information such as the names and addresses of all pilotage
services providers and the name and licence number of all
pilots engaged by the provider, and any other information
determined by the director to include on the register.
There is a need to make the personal information described
above publicly available for reasons of consumer protection.
The public display of the names of pilotage providers and
individual pilots is necessary to enable a consumer to
determine whether the person they are dealing with is
complying with the licensing requirements of the act. The
public display of the address of the provider is also necessary
to ensure that a consumer can verify that the premises that
they attended is that of a licensed business. In practice, few
businesses are likely to operate from residential premises,
which minimises any interference with privacy.
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Without this knowledge, consumers could potentially be
exposed to danger or loss caused by somebody who is not
eligible to perform those services under the act. It should also
be observed that pilotage services are highly specialised.
I also note that by operating pilotage services, providers and
pilots voluntarily bring themselves within the regulatory
framework of the act with its attendant safeguards. Further,
the provision does not affect the operation of the Information
Privacy Act 2000 with regard to personal information.
For these reasons, the limited intrusion on individual privacy
occasioned by the disclosure of information in accordance
with the amendment is reasonable and is not arbitrary.
Therefore, these provisions are compatible with the right to
privacy.
Record keeping
Clause 246 requires a pilotage services provider to keep
records of the names and licence numbers of each pilot
employed or engaged by the service, the number of hours
worked by each pilot and records of the recreational leave that
each pilot has taken.
It is imperative that this information is kept so that the safety
director may monitor it in the interests of safety and
compliance with the licensing regime. I consider that this
provision is compatible with the charter.
Publishing reports of investigations
Clause 264 provides that the safety director may conduct an
investigation if he or she has reason to believe that a vessel
has been involved in a marine safety matter, where an
incident has occurred tending to damage property or endanger
any person, or where a relevant person has acted
incompetently or breached a condition of a licence.
Schedule 3, item 16.7 amends the Transport Integration
Act 2010 to provide that if the director, transport safety,
considers it necessary for the safe operation of rail, bus or
marine transport, the director may publish any information,
including a report arising out of an inquiry under clause 264.
However, this information or report must not identify a
person by name.
In my view, these provisions are not arbitrary as they serve
the legitimate aim of improving marine safety and the
accountability of operators.
Publication of this information is in the interests of public
safety. It acts as a deterrent and may also be necessary to
ensure that members of the public can be sure that they are
accessing a licensed provider of regulated services.
Other powers to disclose of information
Clause 306(1) provides that, in general, the safety director or
relevant person must not disclose or use information gained
that is personal information or is commercially sensitive.
However, clause 306(2) provides that the director may
disclose information obtained under the act if the purpose of
the disclosure is:
for the purposes of enforcing or monitoring compliance
with relevant marine safety laws; or
for the purpose of legal proceedings; or
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made at the direction of the minister; or
made in circumstances in which the person believes on
reasonable grounds that the disclosure is necessary to
prevent or lessen a serious or imminent threat to the life
or health of one or more people; or
if the disclosure or use is required or authorised by law.

In my view, each of these powers is necessary either for the
proper functioning of the act or is in the public interest to
better ensure marine safety and to help prevent incidents from
occurring.
For these reasons, the powers are not incompatible with the
right to privacy.
Section 15 — Right to freedom of expression
Section 15 of the charter provides that all persons have the
right to freedom of expression, which includes a right not to
impart information.
Provision of information to authorities
The bill contains provisions that require members of the
public to provide information:
clause 264 provides that the safety director may require
a person to give written or oral information and to
produce any documents relevant to an investigation;
clause 408 extends the power (in section 228ZK of the
Transport (Compliance and Miscellaneous) Act 1983) of
transport safety officers to require a relevant person to
produce documents and related items, to include
documents and items related to marine operations; and
clause 409 amends section 228ZM of the Transport
(Compliance and Miscellaneous) Act 1983 to provide a
transport safety officer may direct a person to give
information that may lead to the identity of the owner or
operator of particular rolling stock, or the identity and
location of the owner and master of a vessel. While not
directly related to the marine sector, the clause is a
consequential amendment to transport legislation and is
discussed here for completeness.
Section 15(3) of the charter relevantly provides that special
duties and responsibilities are attached to the right to freedom
of expression and that the right may be subject to lawful
restrictions which are reasonably necessary for the protection
of national security, public order, public health or public
morality.
The requirements in the bill to provide information in the
interests of marine safety are reasonably necessary to protect
public order. Therefore, the right is not limited.
Adverse publicity order
Clause 173 provides that a court that finds a person guilty of
an offence against a relevant marine safety law arising out of
commercial marine operations may make an adverse publicity
order requiring the offender to publicise, or notify specified
persons of, the offence, its consequences and the penalty. This
information is likely to already be on the public record as a
consequence of judicial proceedings.
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The power gives further effect to the principle expressed in
section 24 of the charter that hearings should be public, but
also provides a potential order to deter further offending,
either by the individual concerned or more generally.
However, the order can only be made by a court and therefore
attracts all of the attendant safeguards for court proceedings,
including a fair hearing.
To the extent that the right to free expression is limited by
such an order, I consider it is reasonably necessary for the
maintenance of public order. Similarly, any interference with
the reputation of an individual would not be unlawful.
Accordingly, the power is compatible with the right to free
expression in section 15 and the right to reputation in
section 13 of the charter.
Section 20 — Right to property
Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law.
Clause 271 of the bill provides the minister with the power to
purchase or compulsorily acquire land required for the
provision of a navigation aid for state waters. Any acquisition
of land would be in accordance with law, and therefore would
not limit the right to property.
Clause 44 provides that a court may, following conviction,
order the cancellation of a registration of vessel involved in
the commission of an offence. This might arguably deprive a
person of his or her property, as it interferes with his or her
enjoyment of it (Sporrong and Lonnroth v. Sweden (1982)
5 EHHR 35). However, as it can only occur by court order, is
accompanied by safeguards protecting third parties with an
interest in the property, and can only occur where the
circumstances warrant it, the power is not inconsistent with
the right to property.
Clause 85 provides a regime for the detention of unsafe
vessels. Clause 154 provides for the temporary embargoing of
a vessel that a member of the police force or a transport safety
officer reasonably believes has been involved in the
commission of an offence. As referred to above, clauses 160
and 161 provide that a police officer may take charge of a
vessel and move it to an appropriate place and keep it there.
To the extent that these provisions provide for deprivations of
property, they are in accordance with law and are temporarily
limited. I consider that these powers do not limit the right.
Chapter 4, part 2 of the bill provides for a comprehensive
regime of impoundment, immobilisation, forfeiture and sale
of recreational vessels. The regime has sufficient safeguards
to guard against unlawful deprivations of property.
Vessels may only be immobilised or impounded for a limited
period of time. Forfeiture can only occur by court order on
conviction for a relevant offence (clause 119). I consider that
this regime does not permit unlawful deprivations of property.
Further powers which engage the right to property are:
Clause 268 permits the disposal or destruction of
obstructions in navigable waters. The safety director
must first direct the person responsible for the
obstruction to remove it.
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Clause 401 provides a transport safety officer with the
power to board any vessel for the purpose of conducting
an investigation. Clause 401(2)(d) provides that while
the officer is on a vessel, the officer may seize any thing
that he or she believes on reasonable grounds is
necessary to seize to prevent its concealment, loss or
destruction.

are appropriate to the nature of the particular interests that are
at stake.

Clause 297 permits a court, which has ordered the
payment of any amount recoverable summarily under
the act, if the amount is not properly paid and the person
ordered to pay is the owner of the vessel, to order that
the amount outstanding be levied by distress and sale of
the vessel and equipment.

Section 25(1) of the charter protects the right of a person
charged with a criminal offence to be presumed innocent until
proved guilty according to law.

Clause 413 amends section 228ZW of the Transport
(Compliance and Miscellaneous) Act 1983 to permit the
Magistrates Court to order an extension of a retention
period in respect of things seized and vessels detained.
In my view, any deprivation of property occasioned by these
provisions will be lawful, and therefore compatible with the
right to property under section 20 of the charter.
Section 24 — Right to a fair hearing

In my opinion, there are no incompatibilities with section 24
of the charter.
Section 25(1) — Right to be presumed innocent

Legal onuses
Operation of vessel in contravention of embargo notice
Clause 154(4) of the bill provides that a person must not
operate or permit the operation of a recreational vessel in
contravention of an embargo notice.
Clause 154(5) provides that an accused can escape liability if
she or he can prove, on the balance of probabilities, that she
or he did not know, and it was not reasonable for her or him
to know, that an embargo notice was issued in respect of the
vessel.

Under section 24(1) of the charter, a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing.

(a) the nature of the right being limited

In Kracke v. Mental Health Review Board & Ors (General)
[2009] VCAT 646, Bell J concluded that the right to a fair
hearing is not confined to proceedings of a judicial character
and can apply to civil proceedings which are of an
administrative character. Bell J noted in Kracke, that in
assessing compliance with the right, regard may be had to the
whole decision-making process, including reviews and
appeals.

In the area of driving offences, reverse onus provisions have
been regularly held to be a justifiable limit upon the right to
be presumed innocent (see R v. Whyte (1988) 51 DLR (4th)
481 (SCC); Sheldrake v. DPP [2003] 1 WLR 1736 (HL)).

I have considered the effect of the following provisions on the
fair hearing right:
Clauses 43 and 44 (registration regime)
Clauses 53, 57, 91, 224, 380 and 382 (licensing regime)
Chapter 4, Part 2 (impoundment, immobilisation and
forfeiture regime)
Chapter 4, Part 6, Divisions 2 and 3 (disciplinary action
regime)
Clauses 203–204 (exemptions regime)
Clauses 264–265 (inquiries into marine safety matters)
Chapter 8, Parts 7 and 8 (review of decisions and court
processes)

It is generally accepted that the right to be presumed innocent
can be subject to reasonable limitations.

Difficulties associated with proving matters peculiarly within
the knowledge of the accused, proving a negative, or
investigating and proving the absence of a range of potential
excuses, may be sufficient to justify a legal onus on the
accused.
The right reflects the need to minimise the risk that a person
may be convicted of an offence even where there is a
reasonable doubt that the person is innocent of the conduct at
which the offence is aimed.
(b) the importance of the purpose of the limitation
The purpose of the limitation is to ensure that persons
operating vessels comply with embargo notices. An embargo
notice is issued where a transport safety officer has reasonable
grounds to believe that a recreational vessel is being or has
been used in the commission of a relevant offence. The effect
of the notice is to prevent the use of the vessel for up to
48 hours while the matter can be investigated.
This offence is regulatory in nature and exists in relation to an
activity that is highly regulated in the interests of public safety
and welfare.

Chapter 9 (savings and transitional provisions)
(c) the nature and extent of the limitation
Clause 386 (blood samples)
Clause 413 (Magistrates Court may extend retention
period)
In each case, I consider that the procedures provided in the
bill, including the rights of appeal or review that are available,

Where the prosecution has proved that an accused has
operated or permitted the operation of a vessel in
contravention of an embargo notice, the accused must prove
matters as to their knowledge or belief in respect of the
embargo notice.
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It is relevant that the onus operates in relation to an excuse,
rather than an element of the offence. It is also relevant that
the maximum penalty for the offence is 10 penalty units.

It is important, for the purposes of public safety, that persons
who operate vessels in contravention of relevant legislation
are able to be prosecuted to prevent further offending.

(d) the relationship between the limitation and its purpose

It is not always possible or practicable for the relevant
enforcement officer to be able to identify the person operating
the vessel at the time of the offence.

The limitation is rationally connected to its purpose of
overcoming the difficulties of proving the state of mind of an
accused.
(e) any less restrictive means reasonably available to
achieve its purpose
The imposition of an evidential onus is not reasonably
available. If the accused was only required to point to
evidence that he or she did not reasonably know that the
notice was issued, the burden would shift to the prosecution to
prove beyond reasonable doubt that the accused did know
that the notice was issued or should reasonably have known.
Proof of the state of mind of the accused in this context would
be difficult.
I therefore consider that this clause is compatible with
section 25(1) of the charter.
Owner onus regime
Chapter 4, Part 7 of the bill provides for an ‘owner onus’
regime, whereby the owner of a vessel is presumed to be the
operator of that vessel, for the purpose of offences involving
the unlawful operation of a vessel.
This part provides for a regime whereby the owner of a vessel
can make a statutory declaration in the form of a ‘known
user’, ‘illegal user’, ‘sold vessel’ or ‘unknown user’ statement
to escape liability for an offence (clause 178). A person who
has been nominated in a known user or sold vehicle statement
can themselves make a nomination rejection statement
(clause 179).
In most cases, the statement will be accepted and no further
action will be taken against the maker of the statement.
However, if proceedings are initiated against a person, he or
she has a defence if he or she proves, on the balance of
probabilities, that:
such a statement was made and was accepted, or ought
to have been accepted, by an enforcement officer;
that the officer should not have cancelled the acceptance
of the statement on the basis that the nomination was
incorrect; or

(c) the nature and extent of the limitation
These offences are regulatory in nature and exist in relation to
an activity that is highly regulated and which gives rise to an
obligation to take care in the interest of public safety.
Where the prosecution has proved that an owner’s vessel was
used in the commission of an offence, the owner would need
to prove certain matters in order to escape liability. Where the
accused was not operating the vessel, proving that a statement
was made and was accepted or ought to have been accepted is
not an unduly onerous means of avoiding liability. It is also
reasonable for the owner to know who is operating the vessel
at the time of the offence and, if this is not known, provide a
statement to this effect.
In most cases, discharging the onus will simply require
production of the statement and any related correspondence.
(d) the relationship between the limitation and its purpose
In my view, the limitation is rationally connected to its
purpose of overcoming the particular difficulties of
identifying persons responsible for offences against the
marine safety laws.
(e) any less restrictive means reasonably available to
achieve its purpose
The imposition of an evidential onus is not reasonably
available.
If the accused was only required to point to evidence that he
or she was not in operation of the vessel, the burden would
shift to the prosecution to prove beyond reasonable doubt that
the accused was in charge of the vessel.
This would not remedy the problem of proving who was
operating the vessel at the time of the offence. Moreover,
there would be no incentive for the owner to identify the
actual operator. This would frustrate the purpose of the
offence provisions, which is to promote marine safety by
holding liable those who commit offences under the act.
Failure to comply with a direction of a transport safety officer

where a person had been nominated as responsible and
had furnished a nomination rejection statement, the
officer ought to have been satisfied that the nomination
was incorrect (clause 181).
(a) the nature of the right being limited
This has been outlined above.
(b) the importance of the purpose of the limitation
The purpose of the limitation is to deal with the particular
difficulties associated with identifying the operator of a
vessel, where that vessel is involved in the commission of an
offence.

Clause 401 (new section 228ZBA(3) to be added to the
Transport (Compliance and Miscellaneous) Act 1983)
provides that it is an offence to fail to comply with a direction
of a transport safety officer to do anything necessary to enable
the effective and safe detention of a vessel.
New section 228ZBA(5) provides that it is a defence to the
charge if the accused can prove on the balance of probabilities
that the direction or its subject matter was outside of the scope
of the business or other activities of the accused — for
example, that the accused was not authorised to operate or
capable of operating the vessel.
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clause 237 (failure to comply with a direction of a
harbour master or obstructing a harbour master);

This is discussed above.
(b) the importance of the purpose of the limitation
The purpose of the limitation is to ensure that the prosecution
is not placed in the difficult position of having to prove that a
direction was within the scope of the accused’s area of
business or activities.
(c) the nature and extent of the limitation
The limitation requires the accused to prove on the balance of
probabilities that the direction was outside the scope of his or
her business or other activities.
The accused would discharge the onus by proving
information that is peculiarly within the knowledge of the
accused. It would not be difficult for an accused to establish
the scope of his or her employment and other activities. It is
also relevant that the onus operates with respect to an excuse,
rather than an element of the offence, that the offence is of a
regulatory nature and that the penalty is by way of fine only.
(d) the relationship between the limitation and its purpose
The limitation is rationally connected to its purpose.
(e) any less restrictive means reasonably available to
achieve its purpose
The imposition of an evidential onus is not an available
alternative, as it would require that the prosecution prove
beyond reasonable doubt that a direction was within the scope
of the business or other activities of the accused, which is
information peculiarly within the accused’s knowledge.
Evidential onuses
The bill also contains the following provisions which engage
the right by providing for a defence of reasonable excuse:
clause 52(2) (allowing unlicensed person to be the
master of a vessel);

clause 267 (failure to comply with direction to remove
obstruction);
clause 399 (failure to comply with a direction of a
transport safety officer);
clause 401 (new section 228ZBA(4), Transport
(Compliance and Miscellaneous) Act 1983 — failure to
comply with a direction of a transport safety officer);
clause 305 (possess a licence etc obtained by dishonest
means).
Additionally, clause 302 provides that a person must not
interfere with a navigation aid without lawful authority.
These provisions impose an evidential onus on an accused to
adduce or point to evidence that goes to the excuse. When
read in conjunction with section 72 of the Criminal Procedure
Act 2009, these clauses impose an evidentiary burden on the
accused.
In my view, these provisions do not transfer the burden of
proof, because once the accused has adduced or pointed to
some evidence, the burden is on the prosecution to prove
beyond reasonable doubt the absence of the exception raised.
Furthermore, the burdens do not relate to essential elements
of the offences and are only imposed on the accused to raise
facts which support the existence of an excuse or belief or
knowledge.
Courts in other jurisdictions have generally taken the
approach that an evidential onus on an accused to raise a
defence does not limit the presumption of innocence.
However, even if these provisions limit the right to be
presumed innocent in section 25(1) of the charter, the
limitation would nonetheless be reasonable and justifiable
under section 7(2).

clause 64(3) (operating vessel in contravention of
certificate);

The defences of reasonable excuse that are provided relate to
matters within the knowledge of the accused and, if the onus
were placed on the prosecution, would involve the proof of a
negative which would be very difficult.

clause 89 (tampering with a vessel);

Prima facie evidence provisions

clause 92 (failure to comply with direction regarding
removal of vessel);

Several provisions in the bill provide that evidence relating to
a matter constitutes prima facie proof of the matter in the
absence of evidence to the contrary:

clauses 107(5) and 119(4) (failure to surrender vessel);
clause 143 (obstructing or hindering a person executing
a search warrant);
clause 210 (non-compliance with activity exclusion zone
notice);
clause 213 (failure to comply with a direction by an
applicable regulatory entity);
clause 214 (failure to comply with a notice);
clause 215 (failure to comply with emergency direction);

Clause 181 provides that, in the absence of evidence to
the contrary, a known user or sold vehicle statement is
proof of the matters stated in it.
Clause 293 provides that, in the absence of evidence to
the contrary, evidence of the speed of a vessel as
determined by a prescribed measuring device when
sealed, tested and used in the prescribed manner is proof
of the speed of the vessel on that occasion.
Clause 294 provides general prima facie evidentiary
provisions relating to certificates purportedly issued by
the safety director or issued under any act that relate to
vessel registration, ownership of a vessel, qualifications
of crew members, and any other matter relating to the
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use of vessels. This clause also provides that proof that a
vessel was operated without an identifying number or
registration label is prima facie proof that the vessel was
operated in contravention of the relevant section and that
a certificate to the effect that a prescribed measuring
device has been tested or sealed is prima facie proof that
the device has been so tested or sealed.
Clause 295 provides that the production of a document
purporting to be a copy of or extract from the
Commonwealth of Australia Gazette containing the
Uniform Shipping Laws Code or any part of it is proof
that the document is what it purports to be and that the
code has been adopted by the Australian Transport
Council in the absence of evidence to the contrary.
Clause 296 provides that, in the absence of evidence to
the contrary, the act is taken to apply to a vessel (in the
sense that the vessel is within Victorian jurisdiction).
Clauses 387 and 388 amend sections 32 and 33 of the
Marine Act 1988, which provide evidentiary provisions
with respect to blood and breath alcohol tests.

Where these provisions relate to proof of matters in criminal
proceedings, the provisions have the effect of placing an
evidential burden on the accused to rebut the prima facie
proof of the matter. The prosecution is required to prove the
matter in issue, where the accused points to relevant evidence.
Even if these provisions limit the right to be presumed
innocent in section 25(1) of the charter, the limitation would
be reasonable and justifiable under section 7(2).
It would be unreasonable to require the prosecution to prove
these matters in every case in the absence of any evidence to
the contrary. In addition, it would be relatively easy for an
accused to point to evidence that would put the prosecution to
proof.
Section 26 — Right not to be tried or punished more than
once
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failed to comply with certain standards applicable to the
permission held by the person; or
failed to comply with any condition, restriction or other
limitation imposed on the person pursuant to the
permission; or
failed to obey a pecuniary court order in respect of an
offence.

Clause 166 provides that in taking such action, the director
may cancel (for up to a maximum of five years) or suspend
the permission, direct the person to undergo training, vary or
impose a new condition, restriction or other limitation on the
permission, or reprimand the person. The person has the right
to be heard in relation to actions proposed to be taken against
them. Where such action follows a conviction for
contravening a marine safety law, a question arises as to
whether a disciplinary response under the bill constitutes
punishment for the purpose of this right.
The purpose of the director in cancelling or suspending a
person’s permission in these circumstances would be to
manage the risk to public safety by preventing an unsuitable
person from continuing to hold a permission, rather than to
punish the person for a second time. The power of the director
to direct the person to undergo training or to vary or impose
limitations on the person’s permission likewise has the focus
of ensuring that operators conduct marine activities in a safe
manner.
The actions that may be taken by the director are of a
regulatory nature and are not aimed at punishing the person.
The director’s powers are supervisory and protective in
nature. In addition, any such action under the bill does not
amount to a finding of criminal guilt. Further, even if the
cancellation, suspension or placing limitations on a person’s
permission did amount to a sanction, the right in section 26 of
the charter has been interpreted as applying only to
punishments of a criminal nature and does not preclude the
imposition of civil consequences for the same conduct.

Section 26 of the charter provides that a person must not be
punished more than once for an offence in respect of which
he or she has already been finally convicted or acquitted in
accordance with law.

I therefore do not consider that the consequences under these
clauses are penal in nature so as to engage section 26.

Action by director

Immobilisation, impoundment and forfeiture orders by the
court under clauses 118 and 119 potentially raise an issue
with respect to the right not to be punished twice. The same
consideration arises in respect of the court’s power to vary,
cancel or suspend marine licences under clauses 87, 93, 171
and 380 and to cancel registration of vessels under clause 44.
This is because the powers are intended to act as an additional
deterrent and may be considered to be penal in effect.

Clause 45 of the bill provides that the purposes of licensing
include ensuring that persons in charge of vessels are
competent, aware of safe operating procedures and relevant
laws and are otherwise suitable to command or be in charge
of a vessel.
Clauses 164 and 165 provide the safety director with the
power to initiate ‘disciplinary action’ against persons who
hold a permission (certain licences, certificates or
registrations) where the person has been convicted of an
offence in another state or territory which would have enabled
that state or territory authority to suspend or cancel the
person’s permission or other authority where a person has:
been disqualified or had their permission cancelled in
another state, territory or other country; or
contravened a relevant maritime safety law; or

Court orders

However, such orders can only be made once a vessel
operator has been found guilty of an offence. Accordingly,
these powers may only be exercised on conviction and form
part of the sentencing process of the court.
Therefore, they do not constitute double punishment within
the meaning of section 26 of the charter.
Conclusion
I consider that the bill is compatible with the charter. To the
extent that some of its provisions may limit human rights,
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those limitations are reasonable and demonstrably justified in
a free and democratic society.
Tim Pallas, MP
Minister for Roads and Ports

Second reading
Mr PALLAS (Minister for Roads and Ports) — I
move:
That this bill be now read a second time.

This bill introduces a modern regulatory framework for
the safety of marine operations in Victorian waters.
It responds to the significant changes in safety risks for
both commercial and recreational vessels that have
occurred since the Marine Act 1988 came into effect
more than two decades ago.
The bill is the outcome of a comprehensive review of
the Marine Act involving detailed consultation with all
interest groups in the shipping and boating sectors
across the state.
It is the latest major reform to come out of the broad
Transport Legislation Review, which has already
delivered contemporary new regulatory regimes for rail
safety and bus safety.
The bill reflects the contemporary policy framework in
Victoria’s new principal transport statute, the Transport
Integration Act 2010. It recognises the role of water
transport in an integrated and sustainable transport
system and advances the new act’s objectives for the
transport system.
Challenges in marine safety
The number of vessels on Victorian waters has been
increasing each year.
Sustained growth in international shipping, interstate
and intrastate commercial traffic, and recreational
boating activities has created congestion in some areas,
and this can be expected to continue into the future.
The 14-year drought has shifted recreational traffic
away from shrinking and stressed inland waterways to
coastal waters and concentrating traffic on those inland
waterways that are still useable. Lower water levels on
inland waterways have further increased safety risks by
exposing snags or bringing them closer to the surface.
At 30 June this year, Victoria had 1421 ‘domestic’
commercial vessels and a further 204 were being
constructed or undergoing initial survey. The vast
majority of these are restricted to intrastate voyages,
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while the remaining commercial fishing vessels travel
interstate on occasions and are classed as itinerant.
More than 200 000 recreational vessels are registered in
Victoria: more than 170 000 powered vessels and
approximately 40 000 unpowered vessels. More than
330 000 Victorians have recreational boat operator
licences.
A new generation of people is getting involved in
recreational boating. Their knowledge, experience and
attitude to safety often differs from earlier generations.
At the same time, the modern vessels and equipment at
their disposal are relatively cheaper, more powerful and
harder to maintain in the backyard.
Hoon behaviour, unfortunately, has become all too
common. Hoons are only a small minority, but their
antisocial activities have a disproportionate impact on
boating safety.
While the number of fatalities on the water remains
relatively stable, two clear statistical trends are cause
for concern:
The number and severity of boating related injuries
is increasing significantly. Hospitalisations caused
by boating accidents went up 100 per cent over the
five years from 2002–03 to 2007–08.
During the same period, the number of vessel
disablements, near misses and other incidents —
precursors for injuries and deaths — rose by 84 per
cent.
The review of the Marine Act
The review of the Marine Act commenced in late 2008.
Key stakeholders were invited to a series of workshops
and their input assisted to develop four discussion
papers detailing the issues and options for reform.
The discussion papers were released for public
comment in July 2009, followed by an intensive
consultation program. This included a total of
26 information sessions across the state in
August–September 2009. More than 800 people
attended an information session and 401 written
submissions were received from 385 respondents.
Summaries of commercial and recreational stakeholder
feedback were published in February 2010, and the
government’s proposed response was outlined to key
stakeholder groups at two ministerial briefings in
March 2010.
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It is hard to think of a more comprehensive consultation
program on proposed legislation in Victoria’s history.
The review concluded, essentially, that a safety
revolution is not required.
Rather, the changing circumstances on the water,
supported by the statistical trends relating to injuries
and incidents, make a case for incremental change.
The bill aims to update and modernise marine safety
regulation while retaining much of the existing scheme
that has stood the test of time.
Alignment with the national reform processes
Australia is moving towards a single national system of
regulation in marine safety and other areas of transport.
The Council of Australian Governments transport
reform agenda aims to centralise the regulation of
commercial vessels under commonwealth
administration.
As part of this important work, the Commonwealth
Navigation Act 1912 — described in a previous review
as ‘archaic’ — is being examined with a view to a
major rewrite.
The national reform effort over the next few years
should lead to a modern and coherent national marine
safety framework.
Victoria is fully committed to playing its part in
improving marine safety outcomes across the country
and is working actively with the Australian Maritime
Safety Authority, the commonwealth and other
jurisdictions to progress the national reforms.
Victoria’s reform work dovetails neatly with these
developments and supports the increasing regulatory
harmonisation in the marine sector. The Marine Safety
Bill adopts current national settings in a number of
areas.
As with other Victorian transport legislation in recent
years, it is also expected that the Marine Safety Bill and
its underlying policy will influence and inform the
national reform process.
Reforms already implemented
The Marine Act review consultation program identified
two legislative amendments that warranted immediate
action and the government moved quickly to bring
them into effect in December 2009 ahead of the
summer boating season.
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The first reform was to introduce Australia’s first hoon
boating laws — modelled on the successful hoon
driving laws.
The hoon boating scheme, which is now remade in this
bill, provides new powers and tougher sanctions to
assist water police and waterway managers in dealing
with the growing incidence of dangerous antisocial
behaviour on the water.
Under the staged introduction of the scheme, police are
empowered to place an embargo notice on a vessel
which has been operated in a dangerous manner,
banning it from being on the water for up to 48 hours.
Police can also order a person involved in operating a
vessel dangerously off the water for up to 24 hours.
Powers to seize vessels, impound vessels and seek
forfeiture of vessels are also provided in the legislation.
It is planned that these additional powers will come into
effect from 1 September 2011.
The second reform was to increase the range of
criminal sanctions available where operation of a
marine vessel causes death or serious injury.
The Crimes Act was amended to extend the road
offences of culpable driving causing death and
dangerous driving causing death or serious injury to the
recreational boating sector.
This closed a significant gap in the hierarchy of
sanctions available. Previously there had been no
option between the Marine Act offence of dangerous
operation of a vessel (maximum penalty 2 years jail)
and the Crimes Act offence of manslaughter (maximum
penalty 20 years jail).
The new crime of culpable operation of a vessel
causing death carries a maximum penalty of 20 years
imprisonment, with a maximum of 10 years for
dangerous operation of a vessel causing death and a
maximum of 5 years for dangerous operation of a
vessel causing serious injury.
Key reforms in the bill
The bill aims to provide a contemporary framework for
marine safety regulation that is consistent with key
features of earlier safety reforms under the
government’s comprehensive transport legislation
review — in particular, the Rail Safety Act 2006 and
the Bus Safety Act 2009.
The bill also works in concert with the Occupational
Health and Safety Act 2004.
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The more significant changes from the existing marine
safety scheme include the following:
The bill includes objectives and sets out marine
safety principles. The principles provide clarity and
transparency about how the safety director and the
government can be expected to act when regulating
the sector.
Safety duties are included in the bill. These generally
mirror the existing duties under the Occupational
Health and Safety Act and therefore do not create
major new obligations. Importantly, however, their
inclusion in the bill enables the marine safety
regulator (the safety director) to monitor and enforce
compliance. This change will establish a clear,
effective and efficient working relationship between
the safety director and WorkSafe. It also provides
consistency between safety statutes.
For the commercial marine sector, the legislation
creates a clear ‘chain of responsibility’ involving all
parties who have a role in ensuring safety.
For the recreational marine sector, the bill provides
that all persons who take part in boating activities —
not just the master of the vessel — have a duty to
take reasonable care.
Owners of commercial vessels are required to have a
safety management plan certified by the safety
director, in line with the nationally agreed reform
(part E of the National Standard for Commercial
Vessels).
The bill provides for new licence endorsement
requirements to be introduced in regulations. Under
this provision, the operators of certain types of
vessels (for example, large vessels carrying more
than 12 passengers) or vessels undertaking certain
types of activity (for example, high-speed water
sports) may be required to demonstrate that they
possess the necessary knowledge and skills to
operate those vessels or undertake those activities
safely. They would have to obtain the relevant
licence endorsement in the same way that a motorist
has to obtain a licence endorsement to drive a heavy
articulated vehicle or a motorcycle.
The bill provides for a new system of seaworthiness
checks to be introduced in regulations. The recent
recommendations of the coroner — in relation to the
double fatality when a recently purchased boat
exploded after being refuelled at pier 35 — will be
taken into account when these regulations are made.
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The bill introduces owner onus for speed and zone
offences. Owner onus applies on the roads and the
case for applying it in the marine context is even
stronger due to the greater practical difficulties faced
by marine enforcement agencies in chasing and
apprehending offenders.
The safety director’s powers to suspend or cancel
licences and certificates are set out in the bill. In the
past these triggers and procedures have been
specified in the regulations. The provisions in the bill
will provide improved consistency and transparency.
The bill provides greater capacity to set up exclusion
zones and establish temporary traffic management
arrangements for events (e.g., — Moomba water
sports on the Yarra). These provisions are designed
to reduce risks when works are being undertaken and
mitigate the consequences of an emergency.
The bill introduces a new power to test for drug and
alcohol impairment when a vessel is at anchor. This
aims to ensure that at least one licensed person is fit
to operate a boat safely and legally in circumstances
such as deteriorating weather conditions or a medical
emergency.
Introducing requirements such as new licence
endorsements and seaworthiness checks in the
regulations, rather than incorporating them in the
primary legislation, provides the flexibility to respond
to marine safety issues as they arise and ensures that
each new proposal will be scrutinised in a regulatory
impact statement and subject to a public consultation
process.
Structure of the bill
The bill has 10 chapters.
Chapter 1 (‘Preliminary’) states the purpose (section 1)
and objectives of the bill (section 11) as well as
defining key terms (section 3) and clarifying the scope
of marine activities the bill covers.
Chapter 2 (‘Marine Safety Principles and Duties’) states
the marine safety principles that are intended to provide
guidance and context to regulatory practice. This is
consistent with the precedents set in the Rail Safety Act
2006 and Bus Safety Act 2009.
Importantly, this chapter specifies the general duties
owed by:
vessel owners
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designers, manufacturers and suppliers of vessels
and equipment
providers of vessel operation services
port management bodies
providers of marine safety infrastructure services,
and
marine safety workers such as vessel masters, crew
and pilots.
Consistent with the Occupational Health and Safety
Act, the duty owed by employer groups is to ensure
safety, so far as is reasonably practicable, whereas the
duty owed by marine safety workers is to take
reasonable care by, for example, cooperating with their
employer to effectively implement safe systems of
work. The duty to take reasonable care is applied to the
full range of parties involved in the operation of
recreational vessels: the master, other persons
facilitating or controlling the movement of the vessel,
and passengers.
Chapter 3 (‘Operation of vessels’) specifies the
requirements that must be met before vessels are
operated as well as the requirements that apply during
operation.
Chapter 4 (‘Enforcement’) provides specific powers to
the safety director, transport safety officers and police
to maintain safety and enforce the requirements and
obligations specified in the bill.
Chapter 5 (‘Management of waters’) sets out the
process for the safety director to make local or
statewide rules as well as the functions and powers of
waterway managers.
Chapter 6 (‘Harbour masters’) deals with licensing
requirements and obligations relating to harbour
masters.
Chapter 7 (‘Pilotage services’) deals with licensing
requirements, obligations and offences relating to pilots
and pilotage services.
Chapter 8 (‘General’) deals with a range of matters
including the powers and functions of the safety
director and the making of codes of practice by the
minister.
Chapter 9 (‘Savings and transitional provisions’)
provides for existing registrations, licences and
certificates to be carried over, thereby avoiding the need
for persons to reapply under the new act. In addition,
current licence-holders will not have to be tested for
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any newly required licence endorsements under future
regulations if they have been operating that type of
vessel or undertaking that type of activity for many
years; in these circumstances people will be deemed to
have the new endorsement.
This chapter also provides for the ongoing validity of
existing directions and legal proceedings.
Chapter 10 (‘Amendments to other acts’) provides
mainly for the amendment of cross-references that were
previously references to the Marine Act 1988.
In addition, there are a number of more material
changes to:
the Transport Compliance and Miscellaneous Act (to
continue the centralisation of the general entry,
search, seizure and investigation powers of transport
safety officers), and
the Transport Integration Act (to amend relevant
definitions and the objects of the safety director so
that the safety director’s objects are consistent with
those of the new legislation).
The remaining parts of the Marine Act 1988 are to be
incorporated in a renamed statute entitled the Marine
(Drug, Alcohol and Pollution Control) Act 1988.
Conclusion
This bill demonstrates the benefits of undertaking
comprehensive periodic review of safety regulation so
that legislation can be updated to take account of
changed circumstances.
This approach is continuing through the wider transport
legislation review, which will now focus on a full
review of the Road Safety Act and further reform of
taxi legislation.
This bill also demonstrates the benefits of close
consultation with key stakeholders and the community
as part of an effective review process.
The outcome is a modern regulatory scheme that
responds to the contemporary challenges for
maintaining and improving safety on Victorian waters.
I commend the bill to the house.
Debate adjourned on motion of Dr NAPTHINE
(South-West Coast).
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Mr PALLAS (Minister for Roads and Ports) — I
move:
That the debate be adjourned for two weeks

Mr INGRAM (Gippsland East) — I wish to address
the subject of time. This bill is a lengthy piece of
legislation, and I was involved in some of the
consultation processes from which it resulted. Many of
the changes proposed in the discussion papers were
fairly contentious and caused a large amount of debate
within my community. Given that it is a wide-ranging
piece of legislation and will have a significant impact
on both recreational and commercial vessel operators
and owners, I believe two weeks is not sufficient time
for members to consult with their constituents on it. My
view is that there needs to be an extension of time to
ensure that members of Parliament can accurately
consult with their constituents to gain their
understanding of the impact of the legislation.
Therefore I move:
That the word ‘two’ be omitted with the view of inserting in
its place the word ‘four’.

Mr PALLAS (Minister for Roads and Ports) —
With great respect to the member for Gippsland East, if
we were to accede to his request we could not with any
practical capacity expect that this bill would pass
through this Parliament in the current term, given the
time required for upper house consideration and
implementation of the legislation through the
Parliament. Given that certain aspects of the legislation
are considered critical to the industry, both the
operators and recreational users, the government is of
the view that the bill should be accorded the normal
consideration time.
In respect of the matters that have been raised about the
content of the bill, in the second-reading speech I have
taken members comprehensively through the level of
engagement that has occurred in the process of
developing this bill through the discussion papers, the
consultation processes and the subsequent report back
through the ministerial advisory process, in which I was
directly involved with both recreational users and
commercial operators. I do not believe that there are
any issues that have not been fully traversed with the
industry and recreational users, or at least groups that
represent those recreational users.
Given the importance of the passage of the bill in this
Parliament and given the need for consideration of the
bill in both this chamber and the upper house, the
government considers it important that the bill pass this
year so we will be in a position to ensure that certain
aspects of the legislation are in place in time for the
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coming season for recreational boaters to ensure greater
opportunities for enforcement in relation to hoon
activities and that the regulatory regime recommended
by the coroner can be put in place through appropriate
engagement in the regulatory processes. In those
circumstances we believe that a two-week adjournment
is necessary.
However, in respect of issues that the member has
raised with regard to satisfying himself about the
content of the bill, I assure him that should he or for
that matter any member of the opposition seek to be
briefed about the content of the bill and its effect, I will
make appropriate officers available to him in the period
between now and when the house considers this bill.
Dr NAPTHINE (South-West Coast) — I rise to add
my support to the comments of the member for
Gippsland East. The bill is a very large bill; indeed it
covers some 355 pages and has comprehensive
second-reading documentation consisting of a
statement of compatibility with the Charter of Human
Rights and Responsibilities of 23 pages and a
second-reading speech of another 7 pages.
I understand what the minister has said in the
second-reading speech and in his contribution. There
has been extensive consultation. I understand that issue,
and I was part of that consultation at a number of
meetings in Portland and Warrnambool. However, as
the member for Gippsland East said, at those
consultation meetings there was standing room only
and there was a degree of controversy about some of
the issues raised in the initial discussion papers. I think
it is therefore only fair and reasonable that all the
people in the industry — and we are talking about
commercial operators of vessels, both the commercial
fishing and the commercial shipping industries, and
there is a chapter on sea pilots and large sections on
recreational boating — have an opportunity to consider
the new legislation and provide feedback on it.
This is a debate we have had a number of times before
in this house. While there have been discussion papers
and a period of consultation, what really matters when
it comes to the crunch is what is in the legislation itself.
The discussion papers provide, with due respect,
guidance for what may be in the legislation, but what
people will be judged on and will have to abide by in
the future is absolutely what is in the legislation. It is
probably appropriate that, given the size of the bill,
people have the opportunity to have proper
consideration of that.
Perhaps therefore in the interests of getting a reasonable
outcome I urge the minister to provide an assurance to
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the house that if additional time is required for the
member for Gippsland East or me as shadow minister
or other members who have a particular interest in
marine safety, it will be accommodated rather than this
legislation being rushed through in exactly 14 days.
There are members who represent coastal areas and
areas containing inland waters, and as the minister has
said, recreational boating is increasing significantly
while at the same time commercial boating activity is
increasing in a whole range of areas.
The recreational and commercial fishing industries are
significant areas of activity, and they will be directly
affected by this legislation. I think they should have the
opportunity to see the black-letter law, to comment on
what is proposed in the black-letter law and to give
those comments to their members of Parliament who
can bring them to the debate in the Parliament. There
has been good consultation in this process from what I
can see thus far, although I have not had a chance to
actually see the bill which is the outcome of that
consultation. There does appear to have been some
fairly robust meetings, and there seem to be a number
of issues where the minister and the government have
taken on board some of the matters raised by the people
at those meetings. But what the people now need to see
is exactly what is in the legislation. They need to read it
and to have input through their local members of
Parliament so that input can be brought to the
Parliament. If there are areas where there needs to be
further modification or amendment, the minister can
then take that on board.
I think we are all in the same boat here, to use a pun.
We all want to improve marine safety in our inland and
coastal waters, and we need to make sure we get it
right. When you have such a large piece of legislation
being potentially rushed through the Parliament, despite
18 months of consultation in advance of the legislation
being drafted and presented, there is the potential that
we might have overlooked something, got something
slightly wrong or perhaps not considered certain points
of view that should be considered.
Mr FOLEY (Albert Park) — I have listened to the
second-reading speech from the minister and the
matters put by the members for Gippsland East and
South-West Coast. My district covers a substantial area
of Port Phillip Bay, which has significant recreational
issues around boating. The incident at Pier 35 to which
the minister referred and the unfortunate deaths of
people involved happened in my electoral district. It has
been the subject of significant discussion among
different community groups. Whilst I do not pretend to
have the same level of appreciation of the meetings that
other speakers before me have indicated, nonetheless
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this piece of legislation, and particularly the issues
going to the relationship between hoons on water and
recreational users elsewhere on the beaches et cetera,
has been an important focal issue.
I have listened to the different positions that have been
outlined about the consultation processes. Given the
minister’s offer to address concerns that the opposition
or the member for Gippsland East might have and the
proposition that that might well benefit them and their
constituents and other groups, I invite members to take
up the offer the minister has put forward in the interests
of ensuring that the government’s legislative goals in
this area can be successfully prosecuted. These goals,
which are apparently widely supported in this bill,
could then be implemented in an appropriate manner in
time for the forthcoming summer. Some of the
necessary changes the minister has outlined and which
do not seem to be the subject of disagreement between
the different sides of the house could be made in a
timely manner that would make our waterways safer
and more accessible for thousands of users. I would
urge the house, if it is to consider this issue in a formal
sense, to support the minister’s reasonable position,
which is a pretty standard one in this house.
Mr McINTOSH (Kew) — Can I briefly say that I
unequivocally support the member for South-West
Coast’s position. He is the spokesperson for the
opposition in relation to this matter. It is a substantial
bill. We were certainly not aware of the magnitude and
the breadth of the bill. A two-week adjournment is a
matter of deep regret; there should be a much greater
time to enable all parties to properly consider this
substantial piece of legislation.
Having said that, I put on the record that it is a matter of
personal regret that we have come to this. There was a
clear agreement between myself and the Minister for
Energy and Resources, as the Leader of the House, for
the convenience of many members, including country
members, and to enable people to leave the precincts of
the Parliament and get home at a reasonable hour —
perhaps sometime before midnight if you happen to live
in Swan Hill. The reality is there was a clear agreement
between the two major parties — the opposition and the
government — that we would not be calling any
divisions during the course of the night, but now that
the member for Gippsland East has chosen to move an
amendment and seek a division, I will be supporting the
position of the member for South-West Coast because
this is a substantial bill. This is not of our doing; it is not
a breach of our agreement — we did not call this
division.
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House divided on omission (members in favour vote
no):
Ayes, 29
Andrews, Mr
Barker, Ms
Batchelor, Mr
Brooks, Mr
Cameron, Mr
Campbell, Ms
D’Ambrosio, Ms
Donnellan, Mr
Foley, Mr
Graley, Ms
Harkness, Dr
Hennessy, Ms
Kairouz, Ms
Langdon, Mr
Lupton, Mr

Merlino, Mr
Morand, Ms
Munt, Ms
Nardella, Mr
Noonan, Mr
Pallas, Mr
Perera, Mr
Richardson, Ms
Robinson, Mr
Scott, Mr
Seitz, Mr
Stensholt, Mr
Thomson, Ms
Wynne, Mr

Noes, 9
Clark, Mr
Ingram, Mr
McIntosh, Mr
Morris, Mr
Napthine, Dr

Powell, Mrs
Thompson, Mr
Weller, Mr
Wells, Mr
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improve the regulation of fire safety and emergency
management planning in caravan parks; and
increase the penalties for a number of offences under the
act.

Human rights issues
Section 13 — right to privacy
Section 13 of the charter relevantly protects the right of a
person not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
Powers of entry into part 4A park sites
Clause 10 (new section 206ZZI) permits a site owner (or
agent who has been appointed in writing) to enter a part 4A
site in an emergency where immediate entry is necessary to
save life or property or where the tribunal has made an
abandonment order under section 317W.
Additionally, entry may be effected between 8.00 a.m. and
6.00 p.m. on any day except a public holiday if at least
24 hours notice has been given:
where the site tenant has given notice of their intention
to vacate the site and entry is required to show the site to
a prospective site tenant;

Amendment defeated.
Motion agreed to and debate adjourned until
Thursday, 26 August.

where the site is to be sold or used as security for a loan
and entry is required to show the site to a prospective
buyer or lender;
where entry is required to enable the site owner to carry
out a duty under the act;

RESIDENTIAL TENANCIES AMENDMENT
BILL
Statement of compatibility
Mr ROBINSON (Minister for Consumer Affairs)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Residential Tenancies Amendment Bill
2010 (the bill).
In my opinion, the bill, as introduced to the Legislative
Assembly, is compatible with the human rights protected by
the charter. I base my opinion on the reasons outlined in this
statement.
Overview of bill
The purposes of the bill are to:
regulate agreements between site owners and site tenants
in relation to certain dwellings in caravan parks (part 4A
parks);
increase regulation of rooming houses to improve
standards, security and enforcement powers;
regulate residential tenancy databases;

where the site owner or agent has reasonable grounds to
believe that the site tenant has failed to comply with
their duties under the act (for example, erecting
unauthorised structures or failing to abide by park rules);
where entry is required for inspection and entry for that
purpose has not been made within the last six months.
A power of entry in relation to land used for residential
purposes will engage the right to privacy. However,
section 206ZZI(1) provides that the powers of entry may only
be exercised in relation to land surrounding a part 4A park
dwelling and not the dwelling itself. Section 206ZZI(2) only
allows entry into the part 4A dwelling where the site tenant
agrees at the time that entry is sought, there is an emergency
and immediate entry is necessary to save life or valuable
property; or the tribunal has made an abandonment order
under section 317W.
In my view any interference with privacy is not unlawful or
arbitrary. The powers of entry are carefully circumscribed and
are limited to circumstances where it is reasonable to allow a
site owner to enter the property. In addition, the act contains a
number of safeguards. An owner or agent exercising a power
of entry must do so in a reasonable manner and must not stay
on the site longer than necessary (section 206ZZK). Should
any damage be caused during entry, the site tenant may apply
to the tribunal for compensation (section 206ZZN) and should
the person exercising a right of entry fail to comply with the
requirements, the site tenant may apply to the tribunal for an
order excluding the site owner and any agent from entering
the site for a specified period. Further, an owner or agent
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commits an offence when they enter a site otherwise than in
accordance with the legislation. Where a notice is required, it
must be in writing and state the reason for entry
(clause 206ZZL).
In my view, the powers of entry contained in the bill do not
provide for arbitrary or unlawful interferences with privacy
and are therefore compatible with section 13 of the charter.
Tribunal’s power to terminate site agreement where site
tenant excluded from dwelling
Clause 22 (new section 317M) provides that, where a site
tenant is excluded from a part 4A dwelling under an
exclusion condition in a final intervention order under the
Family Violence Protection Act 2008, a protected person who
is also a party to the site agreement or is the owner or
co-owner of the dwelling may apply to the tribunal for an
order under new section 317N terminating the existing site
agreement and requiring the site owner to enter a site
agreement with the applicant.
This may have the effect of interfering with a person’s right to
their home. However, in my opinion this provision does not
create an unlawful or arbitrary interference with the right.
Where an intervention order with an exclusion order is in
place, it is important for the safety of the protected person/s
that respondents do not maintain rights over the site
agreement which could risk the protected person to be
exposed to further abuse. I note that when determining an
application under this provision, the tribunal must comply
with the fair hearing right, as must the court who heard the
application for an intervention order with an exclusion
condition. The court would have either determined that an
exclusion condition was necessary to protect the safety of the
protected person/s, or the respondent would have consented to
the condition. Therefore, this provision is not incompatible
with the charter.
Notice to vacate where serious damage etc
Clause 22 (new sections 317X, 317Y and 317Z) respectively
provide that a site owner may give a site tenant a notice to
vacate a part 4A park immediately if the site tenant or their
visitor intentionally or recklessly causes serious damage to the
park, site or facilities; if an act or omission causes a danger to
any person or property in the park; or where a serious
interruption is caused to the quiet and peaceful enjoyment of
the park by other occupiers.
New section 317A provides that a site agreement must not be
terminated except in accordance with division 3A of part 6, or
part 7 or part 8. New section 317D provides for termination
after a notice to vacate is given. The site agreement is
terminated if the site tenant vacates the site in accordance
with the notice, or the agreement terminates in accordance
with a possession order. If the site tenant does not comply
with the notice to vacate, the site owner may apply for a
possession order under part 7. Under section 330, the tribunal
can only make a possession order if satisfied that the site
owner was entitled to give the notice to vacate. Consequently,
the tribunal is required to assess the validity of the notice to
vacate and can hear evidence as to whether the notice was
properly given. A further protection for the site tenant is
section 332(2) which provides that the tribunal must not make
a possession order if the application is supported by a notice
to vacate for disruption, and the tribunal is satisfied that the
interruption to quiet and peaceful enjoyment has ceased and
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that the disturbance is not a recurrence and will not be
repeated. The circumstances that give rise to the site owner
issuing a notice to vacate under new sections 317X, 317Y and
317Z are serious. Other residents and site tenants in the park
also have a right to enjoy their property without fear that they
are in danger or risk serious damage to their property or
further disruption. Given that the site tenant may challenge an
application for possession at the tribunal where a notice has
been given under these provisions, I am satisfied that the
provisions are not incompatible with the right to privacy and
the home.
Clause 22 (new sections 317ZA, 317ZB, 317ZC and 317ZD)
also provides for various situations in which the site owner
may give a site tenant a notice to vacate where the site tenant
has failed to comply with a tribunal order; successively
breached a duty provision; used the park site for an illegal
purpose; or assigned or subleased the site without consent.
New section 317ZF and 317ZG respectively provide that the
site owner may give a notice to vacate under a fixed-term site
agreement or periodic site agreement. New section 317ZI
provides that a mortgagee of a part 4A park may give a site
tenant a notice to vacate a part 4A site if the mortgagee
becomes entitled to possession of the park. I am of the view
that the required notice periods are sufficient in the
circumstances for a site tenant to make alternative
arrangements and that these provisions do not constitute an
arbitrary interference with the home.
Violence on premises
Clause 39 amends section 370 of the principal act to provide
that a person’s site agreement is suspended where a manager
has given a person a notice to leave the premises immediately
where the manager has reasonable grounds to believe that a
serious act of violence by the resident has occurred on the
managed premises; or where the safety of any person on the
managed premises is in danger from the resident. To the
extent that this causes an interference with that person’s right
to the home, the provision is not arbitrary and is not in breach
of the charter. The manager must have a reasonable belief that
one of the above situations has occurred. The person does not
have to pay rent during the suspension. The suspension lasts
two days unless that landlord applied to the tribunal to
terminate the site agreement, in which case the person will
have the right to be heard before the tribunal.
Powers of entry into and search of rooming houses
Clause 82 amends section 507A of the principal act to clarify
the application of existing entry powers for Consumer Affairs
Victoria (CAV) inspectors under part 10 of the Fair Trading
Act 1999 (FTA) to the Residential Tenancies Act (RTA).
Section 121A(1) of the FTA enables an inspector to enter and
search any premises for the purpose of monitoring
compliance and sets out a range of actions that an inspector
may undertake upon entry including (amongst other things)
the taking of samples, examination of documents and seizure
of things found at the premises. However, section 121A(2)
states that an inspector must not exercise a power under
section 121A(1) in any part of the premises that is used for
‘residential purposes’. This provision of the bill clarifies that
common areas of rooming houses such as the hallway,
kitchen or living areas may be entered and searched. The
ability to enter and search these areas may impact upon the
privacy of the operator and the residents of the rooming
house.
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Operators’ right to privacy
I consider that to the extent that a rooming house operator has
an expectation of privacy in relation to the premises, this is
diminished due to the highly regulated nature of the industry.
It is reasonable to expect that inspectors will conduct checks
of the operator’s business.
While a warrant is not required in order to exercise these
powers, I consider the powers of inspection are reasonable.
The power of inspection in terms of the RTA is directed at
monitoring compliance with the regulatory scheme, rather
than obtaining evidence of offending. Other provisions in
part 10 of the FTA apply to the application for and execution
of search warrants. There is a strong public interest in
monitoring compliance with rooming house regulations and
in protecting vulnerable residents from unsafe or
unscrupulous practices. Further, a number of procedural
safeguards are contained in the act. Inspectors are required to
notify the director of any exercise of the power of entry and
the director must keep a register of such notifications
(sections 137–138). Any person may complain to the director
about the exercise of a power by an inspector and the director
must investigate the complaint and provide a written report to
the complainant on the results of the investigation
(section 139).
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inspect premises for safety and compliance with relevant
regulations.
Tenancy databases
Clause 88 of the bill inserts a new part 10A into the principal
act to regulate tenancy databases. New sections 439E–439H
restrict the personal information about a person that may be
listed in a tenancy database and require landlords and
database operators to ensure that personal information kept on
a database must not be inaccurate, incomplete or ambiguous.
New sections 439C and 439D require landlords to notify
prospective tenants of their practice in using tenancy
databases and provide certain information if a search of a
database reveals information about the particular applicant.
On request, landlords and database operators must give a
person a copy of personal information that is held about them.
A person may apply to the tribunal for an order to prohibit,
remove or amend a listing where the landlord or database
operator has not complied with certain provisions in relation
to the listing of the personal information (sections 439L and
439M). These provisions enhance the right to privacy of
prospective tenants and persons whose personal information
is listed on a tenancy database. The provisions put safeguards
in place to protect people’s privacy.
Section 15 — freedom of expression

For these reasons, I consider that any interference with an
operators’ right to privacy permitted by this provision is
neither unlawful nor arbitrary and therefore consistent with
section 13 of the charter.
Residents’ right to privacy
In relation to residents’ right to privacy, I have also concluded
that any interference with privacy is reasonable. While the
right to privacy would include common living areas, there is a
lower expectation of privacy in respect of these areas, as
opposed to bedrooms or other rooms exclusively occupied by
residents. The provision is limited to common areas, and does
not permit inspection of bedrooms or any other
non-communal areas.
As noted above, the purpose of the entry and inspection
powers is to ensure operators’ compliance with the act and
regulations, which is designed to protect residents from
unsafe practices and unscrupulous operators. Inspections can
only take place between 9.00 a.m. and 5.00 p.m. Given the
purpose of the inspection power, the constraints on the way it
may be exercised, and the procedural safeguards in the act, I
consider that any interference with privacy is neither unlawful
nor arbitrary and therefore consistent with section 13 of the
charter.
Entry and inspection powers — caravan parks and moveable
dwellings
Clause 85 extends the categories of persons who may
exercise entry and inspection powers in relation to caravan
parks and moveable dwellings under section 525 of the
principal act to include any officer or employee of the
Country Fire Authority or the Metropolitan Fire Brigade. I do
not consider that this provision creates any new interferences
with the right to privacy, as it does not expand the entry and
inspection powers in section 525. However, even if the
amendment does engage the right to privacy, it does not limit
the right. It is essential that, if required, fire officers be able to

The right to freedom of expression in section 15 of the charter
has been interpreted in some jurisdictions to include a right
not to impart information. Section 15(3) of the charter
provides that special duties and responsibilities are attached to
the right to freedom of expression and that the right may be
subject to lawful restrictions reasonably necessary for the
protection of national security, public order, public health or
public morality.
Clause 77 (new section 142D) provides that an owner of a
building or their agent must notify the relevant municipal
council where the landlord or agent becomes aware that the
building is being used as an unregistered rooming house. To
the extent that the right to free expression is limited by such a
requirement, I consider it is reasonably necessary for the
maintenance of public order. Premises being used as rooming
houses without proper oversight and compliance with the
regulations can impact on the safety and rights of residents
and mandatory disclosure of such knowledge will serve to
protect residents.
Section 20 — right to property
Section 20 of the charter provides that an individual must not
to be deprived of his or her property other than in accordance
with law. This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public and are formulated precisely.
Goods and documents left behind
Clause 46 provides that part 9 of the principal act (goods left
behind by tenants and residents) applies to part 4A sites
where the site agreement has been terminated and goods have
been left behind. Clauses 48 and 49 provide that the
provisions of part 9 relating to personal documents left behind
apply to documents belonging to part 4A site tenants.
Clause 50 (new section 388A) and 51 set out the obligations
of site owners where goods are left behind and sets out how
an owner of goods may reclaim goods left behind.
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Clauses 56–60 provide for the owner of the goods to apply to
the tribunal for their return, compensation, or a declaration
that money dealt with through sale of the goods should be
paid to that person. In my opinion, the right to property is not
limited by these provisions as the powers to deprive a person
of their property are sufficiently certain and circumscribed. A
person who has left goods and documents behind will be
protected by the procedures required under part 9 of the
principal act and will be able to reclaim their goods and
documents should they choose to do so.
Abandoned dwellings
Clause 53 (new section 390A) provides that where a part 4A
dwelling that has been abandoned and an abandonment order
has been made under section 317W or possession order has
been made under section 324A, the site owner may sell the
dwelling at a public auction and may retain the costs of
storage and selling the dwelling. Any proceeds from the sale
must be dealt with in accordance with the Unclaimed Money
Act 2008. I do not consider that this provision limits the right
to property. A person who has abandoned their dwelling will
nevertheless be able to reclaim the proceeds of the sale of the
dwelling should they choose to do so.
Entry, search and seizure
I have also considered whether the power of entry and search
effected by clause 82 is compatible with the right to property.
This provision clarifies the application of section 121A of the
FTA in relation to rooming houses, confirming that common
areas of a rooming house may be entered and searched
without consent or warrant. Section 121A permits an
inspector to take and keep samples of anything found on the
premises, seize anything found on the premises, and remove
documents.
In relation to the taking of things, items may only be seized if
the inspector believes, on reasonable grounds, that it is
connected with a contravention of this act or the regulations.
Section 128 of the FTA requires that if an inspector seizes a
document or other thing under this part, the inspector must
take reasonable steps to return the document or thing to the
person from whom it was seized if the reason for its seizure
no longer exists or in any event within three months.
Section 127 of the FTA requires that a copy of any seized
documents be returned to the operator, certified as a correct
copy, within 21 days of the seizure.
In relation to samples, section 130 provides that a sample
must be returned if no longer required. In many if not all
cases, the taking of samples may well amount to such a
minimal interference with property that it may be incorrect to
say that section 20 of the charter is engaged. Assuming it is
engaged, however, any deprivation of property that occurs as
a result of the amendment will take place under powers
conferred by legislation, in accordance with the law, and only
where the inspector holds a reasonable belief that the thing
from which the sample was taken is connected with a
contravention of this act or the regulations.
In my opinion, the right to property is not limited by these
provisions.
Section 24 — fair hearing
Under section 24(1) of the charter, a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
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fair and public hearing. In Kracke v. Mental Health Review
Board & Ors (General) [2009] VCAT 646, Bell J held that,
in assessing compliance with the right, regard may be had to
the whole decision-making process, including reviews and
appeals. Bell J also held that the right to a fair hearing is not
limited to judicial proceedings but can include administrative
proceedings. His Honour observed that whether the right
applies to administrative proceedings must be assessed on a
case-by-case basis.
A number of clauses in the bill provide for administrative
decision-making and applications to and hearings by VCAT
and the court: clauses 7, 8, 10 (new sections 206Y, 206ZZF,
206ZZG), 13, 14 (new section 210B), 16, 19, 21, 22 (new
sections 317L, 317M, 317N, 317O, 317P, 317Q, 317W, 15,
16, 25 (new section 324A),–26-36, 41, 42, 63, 64, 65, 72 and
88 (new sections 439L and 439M). In each case, I consider
that the procedures provided for in the relevant legislation (as
amended by the bill), including the rights of appeal or review
that are available, are appropriate to the nature of the
particular interests that are at stake. In my opinion, the
provisions are compatible with section 24 of the charter.
Section 25(1) — presumption of innocence
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law.
A number of clauses in the bill amend provisions in the act to
increase the applicable maximum penalty.
Clauses 130, 105 and 116 increase the penalties for certain
offences relating to entering premises occupied by tenants and
residents in sections 206A, 91A and 142A respectively.
Clause 10 (new section 206ZZP) provides a new offence of
entering a site occupied by a site tenant without reasonable
excuse.
Each of these provisions provides that an accused must not do
something ‘without reasonable excuse’. These provisions
impose an evidential onus on an accused to adduce or point to
evidence that goes to the excuse. These clauses, read in
conjunction with section 72 of the Criminal Procedure Act
2009, impose an evidentiary burden on the accused.
In my view, these provisions do not transfer the burden of
proof, because once the defendant has adduced or pointed to
some evidence, the burden is on the prosecution to prove
beyond reasonable doubt the absence of the exception raised.
Furthermore, the burdens do not relate to essential elements
of the offences and are only imposed on the accused to raise
facts that support the existence of an excuse. Courts in other
jurisdictions have generally taken the approach that an
evidential onus on an accused to raise a defence does not limit
the presumption of innocence. However, even if these
provisions limit the right to be presumed innocent in
section 25(1) of the charter, the limitation would be
reasonable and justifiable under section 7(2). The defence of
reasonable excuse that is provided relates to matters within
the knowledge of the accused and, if the onus were placed on
the prosecution, would involve the proof of a negative which
would be very difficult.
Clause 131, which substitutes section 229, amends a
provision to place an evidential rather than legal burden on
the accused. This amendment improves the provision’s
compatibility with the charter.
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Section 25(2)(k) — self-incrimination
Section 25(2)(k) of the charter protects the right of persons
charged with a criminal offence not to be compelled to testify
against themselves or to confess guilt.
Clause 82 of the bill amends the RTA so that section 106I of
the FTA will apply to the RTA. This provides that if the
director believes that a person is capable of providing
information, producing documents or giving evidence relating
to a matter that constitutes, or may constitute, a contravention
of this act, the director may, by notice in writing, require that
person to provide a written statement, produce documents,
and/or appear before the director to give verbal testimony.
The penalty for failure to comply is 60 penalty units.
The power under section 106I is intended to assist CAV to
investigate whether premises are operating as a rooming
house in contravention of the RTA. It is anticipated that the
director’s powers may be used in a number of different ways.
For example, they may require a financial institution to
provide information that would substantiate whether or not
rent was being paid to a particular person suspected of being
the rooming house owner. The powers may also be used to
request information from rooming house owners, operators
and residents (for example, to ask them what type of
accommodation they provide/have).
Abrogation of privilege and use of answers
Section 106I(4) of the FTA expressly abrogates the privilege
against self-incrimination by providing that a person cannot
refuse to answer a question, provide information or produce
or permit the inspection of a document on the ground that the
answer, information or document may tend to incriminate the
person. However, the answer to a question or the provision of
any information by the person in compliance with the section
cannot be used against that person in any criminal
proceedings other than proceedings under this section.
While the answers themselves may not be used in criminal
proceedings, it is possible that these answers will provide
investigative clues to finding other evidence that incriminates
the person. This other evidence will be admissible and it is
intended to be so.
In Victoria, the failure to provide a protection against the use
in criminal proceedings of evidence derived from compulsory
questioning amounts to a limit upon the right against
self-incrimination in s 25(2)(k) of the charter.
Abrogation of privilege in relation to documents
The right in s 25(2)(k) of the charter protects against a person
being required to ‘testify’ against oneself. However, it has
been interpreted by the Supreme Court as being at least as
broad as the privilege against self-incrimination protected by
the common law and it is implicit in the judgement in Re an
application under the Major Crime (Investigative Powers)
Act 2004 [2009] VSC 381 that it extends beyond testimonial
statement and protects against the production of incriminating
documents.
Section 106I(4) expressly abrogates the privilege against
self-incrimination by providing that a person cannot refuse to
produce or permit the inspection of a document on the ground
that the document may tend to incriminate the person. Unlike
the requirement to answer questions, there is no protection
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against the use of documents in subsequent criminal
proceedings.
However, I am of the view that the limitations are reasonable
under section 7(2) of the charter for the following reasons:
The nature of the rights being limited
There are a number of rationales for the right against
self-incrimination. These include that the state should not be
able to compel an individual to assist it to prove that they
have committed an offence, the concern about oppressive
government conduct, the related concern about reliability of
evidence, and the protection of privacy.
The importance of the purpose of the limitation
The inspectors’ questioning powers are necessary to ensure
inspectors are able to obtain all relevant information in
relation to compliance with the act. The abrogation of the
privilege is designed to protect the public interest in ensuring
that inspectors have adequate powers to investigate and
enforce compliance with obligations under the act.
Compliance with obligations protects rooming house
residents. The purpose of not providing a derivative-use
immunity in respect of answers and in not providing any
immunity in respect of documents is to ensure that in
appropriate cases criminal offences can be effectively
prosecuted.
I consider that a derivative-use immunity or an immunity in
respect of pre-existing documents would significantly impede
the ability to investigate and prosecute criminal offences.
The nature and extent of the limitation
Derivative use immunity
In providing for a direct use immunity in relation to verbal
testimony and written information provided at the request of
the director, the ‘principal matter’ covered by the privilege is
protected (see Hamilton v. Oades (1989) 166 CLR 486, at
p. 496). While the use of derivative evidence engages one
aspect of the rationale for the privilege — that a person
should not be required to assist the state in building a case
against him or her — it does so to a lesser extent than the
direct use of evidence because of the fact that the derivative
evidence exists independently of the will of the accused (see
Environment Protection Authority v. Caltex (1993) 178 CLR
477). The absence of a derivative use immunity does not
engage the most important principles underlying the right,
namely the risk of improper interrogation techniques
(including torture) or the unreliability of evidence obtained
through such methods. As the Constitutional Court of South
Africa has recognised, the ability to use derivative evidence
does not negate the essential element of the right (see
Ferreira v. Levin [1995] ZACC 13 [153]). It is also relevant
that the questioning powers may only be used for regulatory
purposes related to the RTA or FTA and are not solely
directed at a person under suspicion of committing an offence
against the regulations (see R v Jarvis [2002] 3 SCR 757). To
the extent that incriminating evidence may be derived from
those answers, it is incidental to that purpose.
Documentary evidence
The right in section 25(2)(k) of the charter is a right not to
‘testify against oneself’, the core idea being that a person
should not be conscripted into incriminating themselves. In
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other jurisdictions, the right has generally been regarded as
not extending to real evidence or the production of
pre-existing documents.
At common law, the High Court of Australia has recognised
that the application of the privilege to documentary material is
potentially less far reaching than the protection for oral
answers (Environment Protection Authority v. Caltex
Refining Co Pty Ltd (1993) 178 CLR 477, 502 per Mason CJ
and Toohey; 527 per Deane, Dawson and Gaudron JJ and 555
per McHugh J).
In addition, a number of jurisdictions have questioned the
appropriateness of retaining the privilege with respect to
documents. New Zealand, for example, has abolished this
aspect of the common-law privilege following the
recommendation of its Law Commission.
I also note that the act provides important procedural
safeguards for individuals required to produce information.
For example, the act qualifies the duty to disclose documents
by requiring the director to give written notice requiring their
production. These safeguards alleviate concerns that the
potential loss of privilege may involve an abuse of powers of
interrogation or intrusion on the right to privacy.
The relationship between the limitation and its purpose
The limitations are directly connected to their purpose.
The difficulties associated with a derivative-use immunity
have been the subject of comment by the High Court of
Australia and in a number of law reform commission reports
in Australia and other jurisdictions. For example, the
Queensland Law Reform Commission has commented that:
‘In the view of the commission, the potential effect of a
derivative-use immunity is wider than the scope of the
protection that would have been available if the privilege
had not been abrogated. The commission therefore
considers that a derivative-use immunity, because of its
capacity to effectively quarantine from use additional
material that proves the guilt of an individual who has
provided self-incriminating information, should not be
granted unless there are exceptional circumstances to
justify the extent of its impact.’
Similarly, in relation to the production of documents in the
context of this act, the provision of a direct-use immunity
would significantly impede the ability to prosecute offences.
This would be further compounded if a derivative-use
immunity were provided.
Less restrictive means reasonably available to achieve the
purpose
I consider that there are no less restrictive means reasonably
available to achieve the purposes of these limitations.
Other rights
I have also considered whether the provision engages the
right to free expression and/or privacy. In my view, the power
is a crucial aspect of ensuring that an inspector is able to carry
out his or her functions under the act. Further, there is no
element of arbitrariness given that it can only be exercised in
furtherance of an inspector’s powers under the act. As
discussed above, the right to freedom of expression includes
the right not to impart information. To the extent that the
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powers compel expression, I am satisfied that the power is
reasonably necessary for the protection of public order and/or
health in terms of section 15(3) of the charter. In my view, no
issues of incompatibility with sections 13 and 15 of the
charter arise.
Conclusion
I consider that the bill is compatible with the charter because
to the extent that some of its provisions may limit human
rights, those limitations are reasonable and demonstrably
justified in a free and democratic society.
Hon. Tony Robinson, MP
Minister for Consumer Affairs

Second reading
Mr ROBINSON (Minister for Consumer
Affairs) — I move:
That this bill be now read a second time.

The Residential Tenancies Amendment Bill 2010 will
introduce significant reforms for residential tenancies in
Victoria. It will amend the Residential Tenancies Act
1997 to:
recognise the emerging market for owner-renter site
agreements in parks by inserting a new part into the
act that establishes the rights and obligations of park
operators and residents who own their own dwelling;
specifically regulate residential tenancy databases for
the first time in Victoria in line with national model
legislation;
enable improved minimum standards to be
introduced for rooming houses and enhance the
identification and enforcement of illegal rooming
houses; and
better protect the health and safety of caravan park
users by improving fire safety and emergency
management planning in caravan parks.
Many components of this bill are the product of
detailed work and extensive collaboration over a
number of years. The owner-renter amendments are the
culmination of extensive consultation with
stakeholders, in particular, park operators and residents’
advocates. This included the release of a public options
paper in June 2009 that attracted over 300 responses
and shaped the development of these reforms.
The rooming house amendments in this bill are the first
instalment of legislative changes arising from the
rooming house standards task force chairperson’s report
chaired by the member for Albert Park, Martin Foley,
MP, which reported to the government in September
2009.
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Amendments to regulate the use and operation of
residential tenancy databases are the result of
longstanding commitments across Australian
jurisdictions to develop nationally consistent
legislation. The amendments introduced today
implement national model legislation, which has been
subject to national public consultation and was recently
endorsed by the Ministerial Council on Consumer
Affairs. I also wish to take this opportunity to
acknowledge the valuable report on this issue produced
by the Victorian Law Reform Commission in 2006 that
has also influenced the development of the national
approach.
I turn now to each of the components of the bill in more
detail.
Tenancy framework for owner-renter site
agreements in parks
The bill provides a regulatory framework for site
tenancy arrangements between residents who own their
own dwelling but lease the underlying land and park
operators. Its intent is to encourage the continued
growth and viability of the industry in Victoria by
providing a clear regulatory framework, which ensures
certainty for the industry in planning for future
expansion. The bill will protect the tenancy rights and
interests of residents while balancing the legitimate
interests of park operators. It is proposed to achieve this
by inserting new part 4A into the Residential Tenancies
Act.
The past few decades have seen a fundamental shift in
thinking about caravan parks. Once seen as an
affordable holiday option or temporary form of
accommodation, many Victorians today see caravan
parks as a desirable place to call home, with their
distinct communal lifestyle offering. While caravan
parks continue to cater to tourists and other short-term
visitors, legislative changes in the 1980s permitted such
parks to offer home ownership and long-term tenancies.
Parks have recently emerged that predominantly cater
for this more permanent type of owner-renter living
arrangement and are commonly referred to as
residential parks or villages. When I use the term
owner-renters, I am referring to those who own
dwellings on land that they rent, in parks that are at
least partly, if not entirely, residential in nature.
Currently there are approximately 4233 owner-renters
who live in dwellings that are not registrable movable
dwellings in communal parks around Victoria.
Evidence suggests this market will continue to grow.
Factors contributing to growth in this industry include
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increasing demand from the ageing population,
including retirees and pensioners.
Current regulation of caravan parks does not deal
specifically with these new residency arrangements.
The second-reading speech accompanying the
introduction of the Residential Tenancies Act in 1997
noted the ‘mobility’ of caravan park residents.
Although the dwellings typically purchased by
owner-renters are technically classified as ‘movable’,
they are increasingly quite sophisticated and substantial
and are not in fact easily or inexpensively moved.
Considerable cost is involved in their uplift and
transport, sometimes running into the tens of thousands
of dollars. In practice, they are rarely moved. Some
dwellings are also worth significant sums of money,
commonly between $150 000 and $300 000. As a
result, the dwelling is often the owner’s principal or
only significant asset, with residents often using the
greater part of their savings to fund the purchase. The
foundation for these reforms includes extensive public
consultation that highlighted a lack of security of tenure
as a major concern for owner-renters, because of the
disjoint between the investment owner-renters make in
purchasing their dwelling, and the security of tenure
over the site on which they situate their dwelling.
Residents often fail to obtain an adequate term for their
site lease that is commensurate with the investment
they have made and feel vulnerable because of the
difficulties in moving their dwelling.
All parks
The bill includes reforms that will affect all parks with
owner-renter arrangements. The bill will enhance the
security of tenure for owner-renters by increasing the
current notice period a park owner must provide where
they wish to give the resident a notice to vacate the site
without specific grounds or reason. The notice period
will increase from 120 days to 365 days. Public
consultation identified that the 120-day notice period is
one of the main issues undermining security of tenure.
It does not provide owner-renters with a sufficient
amount of time to organise alternative arrangements.
Many owner-renters rely on periodic site leases and live
in constant uncertainty as they can be asked to leave a
site in a relatively short period. Three hundred and
sixty-five days allows the resident a sufficient amount
of time to find an alternative site for their dwelling, or a
suitable purchaser.
The bill will also require that all site agreements must
be in writing so that residents and park operators have a
better understanding of their rights and obligations.
Where there is an existing relationship but no written
agreement, the parties will be required to enter into a
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written site agreement that specifies a term. There will
be a grace period of 12 months to allow time to adjust
to this new requirement. The bill will also enable
regulations to be made to prescribe other important
clauses and matters that agreements must contain.
Where an owner-renter breaks a fixed-term site
agreement, the bill will limit the resident’s liability for
site rental under the agreement to no more than
12 months. This will be subject to the park owner’s
ordinary duty to mitigate their losses and seek an
alternative income-earning use for the site.
The bill will significantly improve the quality of
information available to residents so they can make
informed and confident decisions about entry into an
owner-renter arrangement. The bill will require greater
disclosure of information to residents before entry into
a site agreement, while providing for a pre-contractual
period of at least 20 business days to consider the site
agreement as well as a cooling-off period of 5 days. All
fees and charges imposed by operators, along with their
purpose and methods for calculation, must be clearly
disclosed before entry into a site agreement.
The bill protects the right of owner-renters to form
resident’s committees. It will be an offence for park
owners to unreasonably interfere with a resident’s right
to participate in any committee, and park owners will
be required to consult with owner-renters regarding
proposed changes to the park rules.
The bill articulates the rights, duties and responsibilities
of owner-renters and park operators in relation to resale
of dwellings and assignment of site agreements, and
regulates termination of agreements and compensation.
The bill also increases the monetary jurisdiction of the
Victorian Civil and Administrative Tribunal from
$10 000 to $100 000 for disputes under the new
part 4A. It is important for owner-renters and park
owners to have a quick and accessible means of redress.
Given the sums involved in owner-renter disputes, the
present monetary limit is too low. It is currently
common practice to recast claims as fair trading
disputes in order to allow the matter to be determined
by the tribunal. Directly amending the monetary limit
will save time for all involved and allow the matter to
be heard for what it is — a residential tenancy dispute.
New parks
The bill will also introduce a five-year minimum term
that must be offered to all residents in new parks, that
is, those parks that are registered following the
commencement of these reforms. New parks will factor
the minimum-term requirement into the development of
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their business model. However, it is expected that new
parks would set the benchmark for the rest of the
industry and encourage existing parks to offer lengthier
tenure as industry best practice.
A five-year minimum term is essential to protect a
resident’s investment in their dwelling. Where a
resident wishes to leave the park before the expiration
of their term, they will be able to assign the remaining
portion of their site agreement. The value of a dwelling
is greater when it is situated in a park and is sold with
an existing site agreement.
Non-legislative initiatives
The government is committed to encouraging informed
choice for owner-renters and enhancing their security of
tenure while supporting the growth of the industry. A
number of non-legislative initiatives will accompany
and support the objectives of these reforms, forming a
package of broader proposals to support residents of
existing parks. Proposed initiatives include:
developing an advocacy network to support and
provide advice to owner-renters about their existing
agreements, including entering into and
renegotiating site agreements;
provision of legal assistance to aid understanding of
legal matters and negotiation of leases in parks,
particularly for owner-renters. This may be provided
by existing community legal centres;
provision of funds to assist owner-renters in parks to
develop models of residents committees and support
owner-renters and park operators to manage
negotiations and disputes themselves;
assistance for industry bodies to develop and
promote use of best practice guidelines for their
members; and
further research into incentive mechanisms that may
support supply of longer tenure to owner-renters.
Residential tenancy databases
The bill amends the act to implement a nationally
consistent approach to the regulation of residential
tenancy databases. These privately owned electronic
databases contain information about individual tenancy
histories, and are commonly subscribed to by estate
agents and landlords who use the information contained
within the databases to screen prospective tenants.
Database operators rely on information supplied to
them by landlords and agents to list tenants.
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While the government acknowledges that these
databases are a legitimate tool for minimising risk in the
rental property market, the work undertaken nationally
by the Ministerial Council on Consumer Affairs and at
the state level by the Victorian Law Reform
Commission demonstrates that the absence of
regulation for databases has, in some cases, led to
adverse outcomes, particularly for tenants. Poor data
quality control has resulted in the retention of outdated
and incorrect information on databases undermining
their effectiveness and preventing tenants from
obtaining access to suitable rental accommodation.
The bill provides that landlords and agents who use
tenancy databases will be required to provide
information about the databases they use to applicants
before an application is made. If a landlord or agent
uses a database to check on an applicant, they will be
required to give the applicant details of the listing. The
bill will also place restrictions on when a person may be
listed on a tenancy database and will allow tenants to
apply to the tribunal to rectify inaccurate or out-of-date
listings.
Rooming house amendments
In July 2009 the government established the Rooming
House Standards Taskforce to examine issues relating
to poor quality rooming house accommodation and
services. The Rooming House Standards Taskforce
chairperson’s report made 32 recommendations in
relation to improving standards of accommodation;
improving compliance with and enforcement of
rooming house regulation; rooming house registration;
and the supply of rooming house stock. The
government has, in principle, accepted all
32 recommendations of the task force report and has
allocated $77.2 million to address rooming house issues
to 2014.
This bill includes the first instalment of legislative
amendments to deliver on the government’s
commitments to improve rooming houses.
The bill will amend the act to:
introduce a head of power to enable regulations to be
made that prescribe standards and requirements for
rooming house accommodation, implementing
recommendation 1;
increase penalties to act as an appropriate deterrent,
implementing recommendation 7;
expand the powers of the director of Consumer
Affairs Victoria to initiate investigations and
compliance action in his or her own right, enhance
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evidence gathering, and enable representative actions
to be undertaken by the director, implementing
recommendation 8;
amend powers for inspectors at Consumer Affairs
Victoria in respect of rooming houses to clarify that
they have the power to enter non-residential rooms
in rooming houses for the purpose of assessing
compliance with the Residential Tenancies Act,
implementing recommendation 10;
establish a duty for landlords and their agents to
notify local government where they reasonably
believe that their property is being used as an
unregistered rooming house, implementing
recommendation 14; and
improve protections for rooming house residents
required to vacate because the operator of a leased
rooming house has defaulted on their lease,
implementing recommendation 28.
People residing in rooming houses are some of the most
vulnerable members of our community. They include
those accessing rooming houses because of their
inability to gain alternative private rental
accommodation or as a last resort to avoid
homelessness.
Victorians who reside in rooming houses are entitled to
feel safe and secure in their accommodation. They are
also entitled to expect that their accommodation meet
appropriate levels of privacy and amenity. The rooming
house accommodation sector in Victoria has been
subject to considerable and unanticipated change in
recent years. The numbers of privately managed
rooming houses have increased as a new model of
converting small residential properties into rooming
houses has become popular due to a tight private rental
market and high demand for affordable
accommodation.
Rooming houses offer a unique living arrangement.
Often residents will be sharing facilities for long
periods with people they do not know and who may
have support needs. Rooming houses are unfortunately
no longer an accommodation option only for single
people. Today, families with children may reside in
rooming houses by necessity, not by choice. The
reasons for this are complex and may include financial
crisis, loss of previous accommodation, and
relationship breakdown. An inability to exercise
housing choice means that many are vulnerable to
exploitation in the private market. These complex
factors make the need for adequate minimum standards
all the more important.
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Head of power for minimum standards
There are gaps in the existing legislated rooming house
minimum standards. Rooming house standards are set
out in a number of instruments that relate to residential
tenancies, health and buildings. The standards
prescribed in these instruments only partially address
the quality of rooming houses. In practice, the existing
standards fall short of addressing the range of safety,
security, privacy and amenity standards necessary to
protect residents.
Rooming house owners are not currently required to
provide rooms with fire-safe locks, working double
power outlets or window coverings. There is also no
requirement that all rooming houses have fire safety
plans or power overload protection. Fire safety is
particularly concerning in unregistered rooming houses.
Tragically, in 2006, two young members of the
community, Ms Leigh Sinclair and Mr Christopher
Giorgi, lost their lives in a fire in a Brunswick rooming
house. The coroner’s investigation into these deaths
recommended that improvements be made to rooming
houses, particularly regarding minimum standards.
Today I would like to acknowledge the terrible loss of
the Sinclair and Giorgi families. The government
intends that the rooming house reforms announced by
the Premier in October 2009, in particular the
introduction of new minimum standards, prevent
another family from going through the same traumatic
experience.
At present, the Residential Tenancies Act does not
provide for the creation of minimum standards in
rooming houses. The bill will address this shortcoming
by inserting a head of power into the act, allowing the
government to set comprehensive minimum standards
in regulations for rooming houses that address the
existing legislative gaps. Prescribing minimum
standards in regulation, rather than in legislation, is an
efficient way to ensure that some new minimum
standards are introduced immediately, while being
flexible enough for additional standards to be identified
and implemented at a later date.
The task force report identified six standards to be
implemented immediately. These are fire safety plans,
power overload protection, working double power
outlets, fire-safe locks on bedroom doors, locks on
bathroom doors, and window coverings. The
government is currently investigating additional
minimum standards that could be introduced to further
improve the standard of private rooming houses in
Victoria. Subject to a regulatory impact statement, these
additional standards will be in place as quickly as
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possible. Action on minimum standards will be
sensitive to the impact any changes may have on the
supply of rooming house stock.
Penalties
The bill will increase penalties across the board for
offences under the Residential Tenancies Act. At
current levels, penalties for breaches of the act do not
provide an adequate deterrent to illegal action as many
of the maximum penalties are only 5 or 10 penalty
units. Therefore, it is proposed to increase penalties to
make them comparable with equivalent legislation.
Expanded director’s powers
The director of Consumer Affairs Victoria has the
capacity to undertake representative or group actions
under the Fair Trading Act 1999 and it is proposed to
extend this capacity to the Residential Tenancies Act. It
is also proposed to enable the director to launch an
investigation without having to rely on a written
application from a resident or a referral from the
Victorian Civil and Administrative Tribunal.
The bill will enhance the director’s evidence-gathering
powers by extending the operation of section 106I of
the Fair Trading Act to the Residential Tenancies Act.
Section 106I enables the director to require a person by
notice in writing to produce information, documents or
give evidence. Extending the operation of this section
to the Residential Tenancies Act will enable the director
to gather better evidence, particularly in circumstances
where there has been an allegation that an illegal
rooming house is operating. This would enable the
director to issue a notice requiring a bank to produce
documents to determine whether rent is being paid.
Amend inspection powers
Entry powers for Consumer Affairs Victoria’s
inspectors are set out in the Fair Trading Act, and
currently enable inspectors to enter premises, including
rooming houses, without consent if it is not a part of the
premises used for residential purposes. This is
problematic in the context of rooming houses as the
entire property, including common areas, is arguably
residential.
The task force recommended that the powers of the
inspectors be expanded to provide them with the power
to enter non-residential rooms in rooming houses for
the purposes of assessing compliance with the
Residential Tenancies Act. The task force also
recommended delegating powers to investigate alleged
breaches of the Health Act 1958, which is now replaced
by the Public Health and Wellbeing Act 2008.
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Therefore, it is proposed to clarify that inspectors have
capacity to enter common areas of a rooming house
such as the hallway, kitchen or living areas. Access to
residents’ rooms would continue to require consent or a
search warrant. The delegation of powers to the
inspectors under the Public Health and Wellbeing Act
does not require legislative change and can be
implemented administratively.
Landlord/real estate agent’s duty to notify
The task force report recommended that a duty be
placed on real estate agents to notify local government
where they reasonably believe that a property managed
through their agency is being used as an unregistered
rooming house. The bill implements this
recommendation by placing the obligation on rooming
house owners and their agents rather than placing the
duty solely on real estate agents. This will ensure that
the duty extends to all owners, including those who do
not employ a real estate agent to act on their behalf. A
failure to notify is an offence attracting a maximum
penalty of 20 penalty units.
Minimum notice period for residents where
operator breaches head lease
The task force report also recommended that the
government legislate to protect residents by preventing
summary eviction by a property owner where the
operator of a leased rooming house defaults on their
lease. The task force report recommended that residents
be allowed to remain in situ until relocation or an
orderly closure process can be established, by ensuring
that the owner of the property is responsible for the
continuing residency arrangements. The government
response committed the government to exploring the
most appropriate manner to improve protections for
rooming house residents and amend the Residential
Tenancies Act to achieve these protections.
Consultation with resident advocates highlighted some
potential unforeseen issues with the task force’s
proposal. There is a risk that even with appeal rights to
the Victorian Civil and Administrative Tribunal,
residents may still be evicted with insufficient notice to
make an application to the tribunal or seek advice on
their options. Further, the vulnerability of residents
makes them unlikely to utilise their appeal rights. In
light of this feedback, the bill will require the landlord
to serve a separate notice to vacate on each resident,
with a minimum of 45 days notice. The property owner
would not be subject to any other duties placed on
rooming house operators during this notice period. This
allows residents to avoid immediate eviction into
homelessness, while providing property owners with a
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finite period after which they are able to obtain vacant
possession of their property. The government will
review the minimum notice period next year as part of a
general review of the Residential Tenancies Act.
Amendments to part 14 of the act (fire safety and
emergency management planning)
The bill also includes amendments to part 14 of the act
to better protect the health and safety of users of
caravan parks in Victoria.
Offences under the regulations have been designed to
enable the effective operation of the caravan park
industry and to protect the health safety and amenity of
caravan parks users. The recent review of the
regulations highlighted that the maximum penalties for
certain offences did not reflect the seriousness and
potential risk to life that may be caused by failure to
comply with requirements.
Doubling the maximum penalties permitted in
regulations made under part 14 of the act to 20 penalty
units is in line with the increases to penalties throughout
the bill. This will provide flexibility in designing
penalties in future to reflect the nature of the offence
and provide appropriate deterrent, thereby improving
compliance with the regulations and protecting the
health, safety and amenity of caravan park users.
Increasing the maximum penalties, from 50 penalty
units to 120 penalty units, for breaches of compliance
orders and closure orders, and removing the ongoing
daily penalty, will provide a greater deterrent effect
whist improving transparency.
Specifying within the act offences for breaches of fire
safety and emergency management planning
requirements in caravan parks allows the penalties to be
increased to a level that better reflects the seriousness of
these offences. The potential consequences of breaches
of these regulations are significantly more serious than
other offences in the regulations as failure to comply
potentially places the lives of the users of the caravan
park at risk. Increasing the penalties for fire safety and
emergency management offences will increase the
deterrent effect, thereby improving compliance with
these measures to protect the safety of caravan park
users.
The expertise of the fire services is important in
providing advice to both caravan park owners and local
councils about fire safety within a park and about
bushfire risk. These amendments provide for the fire
services to enter and inspect caravan parks for fire
safety and to provide written advice of the findings of
these inspections. Such reports will provide a
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transparent and regular mechanism for assessing
compliance with fire safety measures.
Together with the registration requirements for caravan
parks in the Residential Tenancies (Caravan Parks and
Movable Dwellings Registration and Standards)
Regulations 2010 and the increased penalties already
outlined, these inspections and reports will improve fire
safety and emergency management planning in caravan
parks throughout Victoria.
I commend the bill to the house.
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which was renamed as the Competition and Consumer Act
2010 (cth).
Once applied as a law of the states and territories, the
Australian Consumer Law will:
replace nine existing state, territory and federal schemes
for regulating unfair practices with a single national
consumer law for Australia, based on the consumer
protection provisions of the Trade Practices Act 1974
(cth);
introduce unfair contract terms laws covering standard
form contracts, based on the existing approach in the
Fair Trading Act 1999 (Vic);

Debate adjourned on motion of Mr McINTOSH
(Kew).

replace nine existing state, territory and federal product
safety schemes with a single product safety framework;

Debate adjourned until Thursday, 26 August.

introduce a reporting requirement for suppliers to notify
the appropriate safety regulator when it becomes aware
of consumer goods it has supplied that have been
associated with a serious injury or death;

FAIR TRADING AMENDMENT
(AUSTRALIAN CONSUMER LAW) BILL
Statement of compatibility
Mr ROBINSON (Minister for Consumer Affairs)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Fair Trading Amendment (Australian
Consumer Law) Bill 2010.
In my opinion, the Fair Trading Amendment (Australian
Consumer Law) Bill 2010, as introduced to the Legislative
Assembly, is compatible with the human rights protected by
the charter. I base my opinion on the reasons outlined in this
statement.

introduce a threshold for product safety bans and
product recalls;
replace nine existing state, territory and federal schemes
on implied conditions and warranties with a single
scheme based around consumer guarantees;
replace core enforcement powers and remedies in all
jurisdictions with a common set of core powers;
replace existing civil penalty levels for consumer
protection breaches in all jurisdictions with harmonised
penalty amounts;
introduce new powers for courts to order redress for
non-party consumers affected by breaches of the
Australian Consumer Law; and
introduce other provisions drawing on best practice in
state and territory laws.

Overview of bill

Human rights issues

The purpose of the bill is to apply the Australian Consumer
Law as a law of Victoria by:

The right to privacy — section 13 of the charter

inserting the relevant application provisions into the Fair
Trading Act 1999;

Section 13 of the charter provides that a person has the right
not to have his or her privacy unlawfully or arbitrarily
interfered with.

repealing provisions of the Fair Trading Act 1999 that
are superseded by that law; and

Clause 9

making consequential and other amendments to the Fair
Trading Act 1999 and other acts.

Clause 9 of the bill applies the Australian Consumer Law as a
law of Victoria. Consequently, I have considered the charter
compatibility of the sections of the Australian Consumer
Law.

The Australian Consumer Law delivers on the Council of
Australian Governments’ national partnership agreement to
deliver a seamless national economy and the
intergovernmental agreement for the Australian Consumer
Law. These agreements commit all Australian governments
to apply and implement the Australian Consumer Law by the
end of 2010.
The Australian Consumer Law was enacted on 24 June 2010
as a schedule to the existing Trade Practices Act 1974 (cth),

Section 129 of the Australian Consumer Law provides that a
responsible minister may publish on the internet a safety
warning notice about certain goods or services providing that
the goods or services are under investigation to determine
whether they will or may cause injury. Section 223 provides
that the regulator may issue a public warning notice
containing a warning about the conduct of a person if the
regulator has reasonable grounds to suspect that the conduct
may constitute a contravention of chapters 2, 3 or 4 and the
regulator is satisfied that one or more persons may have
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suffered detriment as a result of the conduct and that it is in
the public interest to issue the notice.
The issuance of public warnings under these sections engages
the right to privacy and reputation as such notices could
impact on the reputation of an individual. As these sections do
not authorise an unlawful attack on a person’s reputation, and
the power in sections 129 and 223 can only be used where
there are reasonable grounds to suspect that a contravention
has occurred, and in circumstances where members of the
public may have suffered detriment, I consider that these
sections do not limit section 13 of the charter. However, even
if these sections did constitute a limit to section 13 of the
charter, it would be justifiable on the basis that it is necessary
to issue the notice in the public interest to prevent further
detriment from occurring as a result of contraventions.
Additionally, clause 9 of the bill inserts a new
subsection 9(1)(c) into the Fair Trading Act 1999 (Vic),
which confirms that the Australian Consumer Law is a part of
the Fair Trading Act 1999 (Vic). Therefore, certain powers
under the Fair Trading Act 1999 (Vic) relating to the
administration and enforcement of that act, also apply to the
administration and enforcement of the Australian Consumer
Law. Accordingly, in this statement I have considered the
charter compatibility of the relevant sections in parts 7, 8, 9,
10, 11 and 12 which will now extend to the administration or
enforcement of the Australian Consumer Law in Victoria.
Clause 45 of the bill makes clear that some of the powers in
the Fair Trading Act 1999 (Vic) do not apply with respect to
the administration or enforcement of the Australian
Consumer Law in Victoria, so I have not considered those
provisions against the charter.
Section 113A of part 9 of the Fair Trading Act 1999 (Vic)
provides that a person may apply to the Victorian Civil and
Administrative Tribunal for an order requiring the director to
provide the full name and address of a supplier who is not
registered or licensed or whose details are not contained on
any public register established under a business licensing act
or other act. The tribunal may make the order if it is satisfied
that it is just and convenient to do so. I do not consider that
this section limits the right to privacy as it is unlikely that a
supplier engaged in commercial activity would have an
expectation of privacy in relation to such information.
Further, given that the tribunal will only order the provision
of the information if it is just to do so, the disclosure will also
not be arbitrary.
Section 119 of part 10 of the Fair Trading Act 1999 (Vic)
provides that if an inspector believes on reasonable grounds
that a person has contravened either the Fair Trading Act
1999 (Vic) or the Australian Consumer Law the inspector
may, with the consent of the occupier of the premises, enter
and search the premises; seize anything found on the premises
which the inspector believes to be connected with the alleged
contravention; and examine and take samples of any goods
found on the premises that the inspector believes on
reasonable grounds to be connected with the alleged
contravention or make any still or moving image or
audiovisual recording that the inspector believes is necessary
for the purpose of establishing the alleged contravention. In
relation to a document on the premises, the inspector may
require the document to be produced for examination;
examine, make copies or take extracts from the document; or
remove the document for so long as is reasonably necessary
to make copies or take extracts from the document.
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Given that such a search can only occur with the consent of
an occupier and that the search will relate to commercial
information rather than private information, in my view this
section does not interfere with an occupier’s privacy.
Section 121, as amended by clause 26, provides that if an
inspector believes on reasonable grounds that there is
evidence on the premises of goods being supplied from the
premises which are dangerous if used or which are being
supplied in contravention of an interim ban order or a
permanent ban order, the inspector may enter and search the
premises at any time. The inspector may seize goods found
on the premises and require the production and examination
of documents.
As section 121 will only apply where an emergency entry by
an inspector is necessary, any interference with privacy that
may occur as a result of the entry will be lawful and not
arbitrary. Accordingly, section 121 is compatible with
section 13 of the charter.
Section 121A provides that, for the purpose of monitoring
compliance with either the Fair Trading Act 1999 (Vic) or the
Australian Consumer Law, an inspector may enter and search
a premises at which the inspector believes on reasonable
grounds a person is conducting a business or supplying goods
or services or the person is keeping a record or document that
is required to be kept by either the Fair Trading Act 1999
(Vic) or the Australian Consumer Law or that may show
whether or not either the Fair Trading Act 1999 (Vic) or the
Australian Consumer Law has been complied with. An
inspector may examine anything found on the premises; take
and keep samples of anything found on the premises; seize or
secure anything found on the premises; and examine or test
any equipment found on the premises. In the case of any
document found on the premises, the inspector can require the
document to be produced; examine and make copies of the
document and remove the document for so long as is
reasonably necessary to make copies.
Section 121A(2) provides that an inspector must not exercise
this power in any part of the premises that is used for a
residential purpose, or except between the hours of 9.00 a.m.
to 5.00 p.m., or when the premises are open for business.
If an inspector exercises a power of entry under section 121A
without the owner or occupier being present, the inspector
must leave a notice specifying the time of entry, the purpose
of entry, a description of the things done while on the
premises, the time of departure and the procedure for
contacting the director for further details.
In my view, while the exercise of the search power by an
inspector under section 121A may interfere with the privacy
of an individual in some cases, any such interference will not
be arbitrary given that the power will only be exercised for
the purpose of monitoring compliance, and the power will not
be exercised in relation to residential premises.
Section 122 provides that an inspector may apply to a
magistrate for the issue of a search warrant in relation to
particular premises if the inspector believes on reasonable
grounds that there is on the premises evidence that a person or
persons may have contravened either the Fair Trading Act
1999 (Vic) or the Australian Consumer Law. Since an
inspector can obtain a warrant if he or she has reasonable
grounds to believe a contravention has occurred, and the
warrant must be issued by a magistrate, any interference of
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privacy occasioned through the operation of this provision
will be lawful and not arbitrary.
Section 148 provides that the director must maintain a register
of undertakings. The register of undertakings includes the
following information: the name and address of the person
who gave the undertaking; the date of the undertaking and a
copy of the undertaking. The register of undertakings may be
inspected by any person at any reasonable time without
charge. Undertakings are provided in accordance with
section 46. A person may withdraw or vary their undertaking
at any time if the person has first obtained the consent of the
director. Clause 32 of the bill provides that section 148
applies to undertakings made under section 218 of the
Australian Consumer Law.
By authorising the placing of information such as a person’s
name and address on a publicly accessible register,
section 148 interferes with privacy. However, given that this
section operates in a clear and easily understood manner, and
that there is scope for a person to withdraw or vary their
undertaking, I consider that this interference is not arbitrary.
Accordingly, section 148 is compatible with section 13 of the
charter.
Clause 24
Clause 24 of the bill will insert a new section 106P into the
Fair Trading Act 1999 (Vic), which provides that the director
may enter into, or approve of, an arrangement with a relevant
agency for the purposes of sharing or exchanging information
held by the director and the relevant agency.
The information to which an information-sharing
arrangement may relate is limited to information concerning
investigations, law enforcement, assessment of complaints,
licensing or disciplinary matters, or probity assessments and
reference checks concerning persons who provide, or propose
to provide, goods or services to consumers, as well as any
other information concerning the interests of consumers or
any other information of a prescribed kind.
Under an information-sharing arrangement, the director and
relevant agency are authorised to request and receive
information held by the other party to the arrangement and
disclose information to the other party, but only to the extent
that the information is reasonably necessary to assist in the
exercise of functions under this act or any other act
administered by the minister or the functions of the relevant
agency concerned.
In my view this section will not lead to any interference with
privacy, as any disclosure of personal information authorised
by this section will only occur to the extent necessary to carry
out the director’s legal functions. Accordingly, any disclosure
of personal information under this clause will be lawful.
Additionally, given that the disclosure can only occur where it
is reasonably necessary, and that the director or other relevant
body must comply with the charter when making such a
disclosure, in my view any such disclosure will not be
arbitrary. Consequently, I consider that clause 24 is
compatible with section 13 of the charter.
The right to property — section 20 of the charter
Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law. This right requires that powers which authorise the
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deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public and are formulated precisely.
Clause 9
Clause 9 of the bill applies the Australian Consumer Law as a
law of Victoria. Sections 41, 42, 43, 85, 109, 114, 122 and
232, as well as part 3–5, of the Australian Consumer Law will
therefore engage the right to property.
Section 41 provides that, if a person supplies unsolicited
goods to another person, the other person is not liable to make
any payment for the goods and is not liable for loss or damage
to the goods, other than loss or damage arising from a wilful
and unlawful act. Following the end of the recovery period,
the sender is not entitled to take action to recover the goods.
Section 42 provides that if a person supplies unsolicited
services to another person, the other person is not liable to
make any payment for the services. Section 43 provides that a
person must not assert a right of payment from another person
for placing an unauthorised advertisement in a publication.
Both of these sections could lead to a loss of income.
Section 85 provides that goods become the property of a
consumer if the relevant supplier does not collect the goods
from the consumer within 30 days after the termination of the
contract where the consumer gives notice to the supplier.
Section 109 provides that a responsible minister may impose
an interim ban on consumer goods or on product-related
services. Section 114 provides that the commonwealth
minister may impose a permanent ban on consumer goods or
product-related services. Both of these sections may lead to
the deprivation of property, since the issuance of a ban by a
minister may lead to the loss of income.
Section 122 provides for the compulsory recall of consumer
goods in certain circumstances. This could also potentially
lead to a loss of income.
Part 3–5 of chapter 3 of the Australian Consumer Law
contains provisions relating to the liability of manufacturers
for goods with safety defects and provides for the
circumstances in which persons may recover amounts for loss
or damages against manufacturers.
Section 232 provides that the court may grant an injunction
requiring a person to refund money, transfer property, and
destroy or dispose of goods.
While these sections may result in the deprivation of property,
any such deprivation will occur as a result of powers
conferred by legislation and will not occur in an arbitrary
manner, given that the provisions are confined and clearly
formulated. Consequently, these sections and part 3–5 are
compatible with the right to property.
Clause 9 of the bill also provides that certain powers under
the Fair Trading Act 1999 (Vic) will apply to the Australian
Consumer Law.
Sections 106J, 117, 121 (as amended by clause 21 of the bill),
121A, 122, 125, 126, 126A (as amended by clause 26 of the
bill), 128, 129A and 130 of the Fair Trading Act 1999 (Vic)
relate to the seizure of goods and documents and the taking of
samples. These sections may potentially result in the
deprivation of property of an individual. However, to the
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extent that any deprivation does occur, it will do so through
the use of the clearly formulated and reasonable powers in
these sections, and so will not be unlawful. Consequently,
these provisions are compatible with section 20 of the charter.
Clause 29
Clause 29 of the bill substitutes section 129A(1) of the Fair
Trading Act 1999 (Vic) to provide that the director may apply
to a court for an order permitting the destruction of goods
seized by an inspector.
As any deprivation of property which occurs as a result of the
operation of this provision will occur by way of a court order,
it will be in accordance with law. Accordingly, clause 29 is
compatible with section 20 of the charter.
The right to be presumed innocent — section 25(1) of the
charter
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law.
Clause 9
Evidential onuses
Sections 151(1)(e) and (f) of the Australian Consumer Law
provide that a person commits an offence if the person makes
a false or misleading representation that purports to be a
testimonial by any person relating to goods or services or
makes a false or misleading representation concerning a
testimonial by any person or a representation that purports to
be such a testimonial. Section 151(2) provides that, for the
purpose of applying subsection (1) in relation to a proceeding
concerning a representation of a kind referred to in
subsection (1)(e) or (f), the representation is taken to be
misleading unless evidence is adduced to the contrary.
Section 151(3) provides that section 151(2) does not have the
effect of placing on any person an onus of proving that the
representation is not misleading.
Accordingly, section 151 imposes an evidential onus on a
defendant to adduce evidence that rebuts a presumption that a
representation is misleading.
Sections 154(3), 158(8), 161(2), 166(3), 166(5), 170(2),
172(4), 189(2), 190(2), 194(4), 197(4), 205(2) and 206(2) are
all exceptions to offences. These sections arguably place an
evidential onus on a defendant to raise these exceptions to the
relevant offences.
Section 163(1) provides that a person commits an offence if
the person asserts a right to payment from another person of a
charge for placing, in a publication, an entry or advertisement
relating to the other person, or the other person’s business.
Section 163(6) provides that a person is not taken for the
purposes of section 163(1) to have authorised the placing of
the entry or advertisement unless a document authorising the
placing of the entry or advertisement had been signed off by
the person and a copy of the document was given to the
person before the right to payment is asserted, and the
document specifies, amongst other things, the name and
address of the person publishing the entry or advertisement.
In my view, none of the above sections impose a legal burden
on a defendant. The provisions do not transfer the burden of
proof, because once the defendant has adduced or pointed to
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some evidence, the burden is on the prosecution to prove
beyond reasonable doubt the elements of the relevant
offences.
Courts in other jurisdictions have generally taken the
approach that an evidential onus on an accused does not limit
the presumption of innocence. Additionally, the above
exceptions and defences are based on matters which are
peculiarly within the knowledge of the relevant defendant and
which only a defendant would be cognisant of, given the fact
that any defendant accused of committing a relevant offence
would be participating in commercial activities regulated by
the Australian Consumer Law. Consequently, even if these
sections were found to limit the right to be presumed innocent
in section 25(1) of the charter through imposing evidential
onuses on defendants, the limitation would be reasonable and
justifiable under section 7(2) of the charter.
For these reasons, I consider that it is appropriate for an
evidential burden to be placed on a defendant in this instance.
There are also several civil penalty provisions which impose
evidential onuses, namely sections 4 (where a person must
adduce evidence that he or she had reasonable grounds for
making a representation, otherwise the representation is taken
to be misleading); 29 (where a representation is taken to be
misleading unless evidence is adduced to the contrary); and
70 (which provides for circumstances where, in proceedings
relating to a contravention, an agreement or proposed
agreement is presumed to be an unsolicited consumer
agreement). These provisions potentially impose pecuniary
penalties on individuals. As the pecuniary penalties
potentially imposed are civil debts in the form of orders made
in civil proceedings against the person, a person will not be
imprisoned for a failure to discharge the debt. Accordingly, in
my view these provisions do not relate to criminal offences
and thus do not engage the right to be presumed innocent in
the charter.
Legal onuses
The following sections of the Australian Consumer Law all
place a legal onus on defendants by requiring them to prove,
on the balance of probabilities, the relevant defences and
exceptions:
section 157 (which is a defence to the offence of bait
advertising);
section 162 (the offence provision will not apply if the
person proves that he or she had reasonable cause to
believe that there was a right to the payment or charge);
section 163 (the offence provision will not apply if the
person proves that he or she knew that the other person
authorised the placing of an entry or advertisement);
section 207 (which is a defence to a number of strict
liability offence provisions in chapter 4 of the Australian
Consumer Law);
section 208 (which is a defence in relation to a chapter 4
offence if the defendant proves that the contravention
was due to the act or default of another person and the
defendant took reasonable precautions and exercised due
diligence to avoid the contravention);
section 209 (it is a defence in relation to a chapter 4
offence if the defendant proves that the defendant did
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not know that the publication of an advertisement would
amount to a contravention);
section 210 (it is a defence in relation to a chapter 4
offence if the defendant proves that the defendant could
not have known that the relevant goods did not comply
with the relevant safety or information standard); and
section 211 (it is a defence in relation to a chapter 4
offence if the defendant proves that the defendant could
not have known that the relevant services did not
comply with the relevant safety or information
standard).

Sections 157, 207, 208, 209, 210 and 211 require defendants
to prove certain things in order to make out the relevant
defence, and sections 162 and 163 require a defendant to
prove something in order to be exempt from the application
of the relevant provision.
By placing a burden of proof on a defendant, these provisions
limit the right to be presumed innocent in section 25(1) of the
charter. However, I consider that the limits upon the right are
reasonable and justifiable in a free and democratic society for
the purposes of section 7(2) of the charter having regard to the
following factors.
(a) The nature of the right being limited
The right to be presumed innocent is an important right that
has long been recognised well before the enactment of the
charter. However, the courts have held that it may be subject
to limits, particularly where, as here, the relevant offences are
public welfare offences of a regulatory nature; and the
defences and exceptions are enacted for the benefit of
defendants so that they can escape liability in certain
circumstances.
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would be difficult and onerous for the Crown to investigate
and prove these elements beyond reasonable doubt.
Therefore, it is appropriate for the burden to rest with the
defendant.
(c) The nature and extent of the limitation
The burden of proof is imposed in respect of defences and
exceptions. The prosecution would first have to establish the
relevant elements of the offences.
Additionally, the offences under chapter 4 of the Australian
Consumer Law are not punishable by way of
imprisonment — the maximum penalty for offences under
chapter 4 is $220 000, which is not unduly harsh given that
the penalties are imposed for the purposes of protecting
consumers.
(d) The relationship between the limitation and its purpose
The imposition of a burden of proof on the defendant is
directly related to the purpose of enabling the relevant offence
to operate as an effective deterrent while also providing
suitable defences and exceptions in circumstances where the
contravention was not deliberate. A legal burden is imposed
to avoid evidentiary problems that may arise, particularly
where the relevant facts are within the knowledge of the
accused, and which may lead to a loss of convictions.
(e) Less restrictive means reasonably available to achieve
the purpose
Although an evidential onus would be less restrictive upon
the right to be presumed innocent, it would not be as effective
because it could be too easily discharged by a defendant. The
inclusion of a defence with a burden on the accused to prove
the matters on the balance of probabilities achieves an
appropriate balance of all interests.

(b) The importance of the purpose of the limitation
The purpose of imposing a legal burden is to ensure the
effectiveness of enforcement and compliance with the bill by
enabling the offences to be effectively prosecuted and to thus
operate as an effective deterrent and protection of the public.
The defences and the associated legal burdens reflect a policy
of imposing obligations upon persons who engage in
consumer activity to ensure compliance with the act. It is
intended to make persons responsible for any breaches that
occur, not just deliberate breaches. However, in order to avoid
overly harsh consequences, defences are provided to enable
persons to escape liability for breaches where they are able to
establish that the breach genuinely occurred in circumstances
beyond their control, such as where they did not and could not
know of the facts or where they took all reasonable steps to
prevent a breach.
The defendants seeking to rely on these defences will be
persons who engage in trade or commerce, and who are in the
business of providing consumer goods or services. Therefore,
they should be well aware of the regulatory requirements and,
as such, should have processes and systems in place that
enable them to effectively meet these requirements, including
maintaining proper financial records and associated
documents which would enable defendants to prove the
elements of the relevant defence, or to access the relevant
exception. In addition, most of the defences relate to states of
knowledge or belief that are solely within the knowledge of
the accused, or establishing due diligence. Conversely, it

There are also several civil penalty provisions which impose
legal onuses, namely:
section 40 (where a person bears the onus of proving
that the person had reasonable cause to believe that there
was a right to the payment or charge);
section 43 (where a person bears the onus of proving
that the person knew or had reasonable cause to believe
that the person against whom a right to payment was
asserted had authorised the placing of the relevant entry
or advertisement);
section 106 (where a defendant bears the onus of
proving that the defendant’s manufacture, possession or
control of goods was not for the purpose of supplying
the goods (other than for export) in relation to
proceedings under part 5–2 in contravention of a safety
standard);
section 118 (where a defendant bears the onus of
proving that the defendant’s manufacture, possession or
control of goods was not for the purpose of supplying
the goods (other than for export) in relation to
proceedings under part 5–2 in contravention of a ban);
section 136 (where a defendant bears the onus of
proving that the defendant’s manufacture, possession or
control of goods was not for the purpose of supplying
such goods);
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section 251 (it is a defence if the defendant proves that
the defendant did not know that the publication of an
advertisement would amount to a contravention);

section 100 (a supplier must provide a consumer with
proof of a transaction for goods or services exceeding
$75);

section 252 (it is a defence if the defendant proves that
either the defendant did not know that the consumer
goods did not comply with a safety standard or that the
defendant relied on, in good faith, a representation by
the person from who the defendant acquired the goods);

section 101 (a supplier must give a consumer an
itemised bill when requested);

section 253 (it is a defence if the defendant proves that
either the defendant did not know that the services did
not comply with a safety standard or that the defendant
relied on, in good faith, a representation by the person
from who the defendant acquired the services from).
These provisions potentially impose pecuniary penalties on
individuals. As discussed above, the pecuniary penalties
potentially imposed are civil debts in the form of orders made
in civil proceedings against the person and thus do not engage
the right to be presumed innocent in the charter.
Accordingly, the above sections of the Australian Consumer
Law are compatible with the right to be presumed innocent in
section 25(1) of the charter.
The right to freedom of expression — section 15
Section 15 provides that every person has the right to freedom
of expression, which includes the freedom to impart
information and ideas of all kinds. The right has also been
held to include the right not to impart information.
Imparting information
Clause 9
Several sections of the Australian Consumer Law engage the
right to freedom of expression, including:
section 66 (the commonwealth Minister may determine
in writing that suppliers are required to display
guarantees);
section 73 (a dealer must not call on a person for the
purposes of negotiating an unsolicited consumer
agreement on certain days and at certain times);
section 74 (a dealer must advise a person that the dealer
is obliged to leave the premises on request and also
provide to the person such information relating to the
dealer’s identity as is prescribed by the regulations);
section 75 (if a prospective consumer makes a request,
the dealer must not contact the prospective consumer);
section 78 (the dealer must give a copy of an agreement
to the consumer);

section 125 (a person who has supplied goods to a
person outside of Australia must give that person written
notice if the goods are compulsorily recalled);
section 128 (a person who has supplied goods to a
person outside of Australia must give that person written
notice if the goods are compulsorily recalled);
section 131 (if a supplier of goods becomes aware of the
death, serious injury or illness of any person and that the
death, serious injury or illness was caused or may have
been caused by the use or misuse of the relevant goods,
the supplier must give the commonwealth minister
written notice that identifies the goods and includes
information regarding the death, serious injury or
illness);
section 132 (if a supplier of services becomes aware of
the death, serious injury or illness of any person and that
the death, serious injury or illness was caused or may
have been caused by the use or misuse of the relevant
goods, the supplier must give the commonwealth
minister written notice that identifies the services and
includes information regarding the death, serious injury
or illness);
section 132A (where a person is prohibited from
disclosing any information in a notice issued under
sections 131 or 132);
section 134 (the commonwealth minister may issue an
information standard which requires the provision of
information about goods or services, or provide that
information about goods and services is not to be
provided);
section 148 (a person seeking to defend a defective
goods action, on the basis that there was compliance
with a commonwealth mandatory standard for the
goods, must give the commonwealth the prescribed
notice);
section 171 (it is an offence to fail to clearly advise a
person that a dealer’s purpose is to seek the person’s
agreement to the supply of goods or services concerned
and to advise the person that the dealer is obliged to
leave the premises immediately on request and to
produce relevant information regarding the dealer’s
identity);

section 79 (the supplier must ensure that an unsolicited
consumer agreement contains certain information);

section 173 (it is an offence to not provide a person with
information regarding the person’s right to terminate a
consumer agreement);

section 88 (a person must not place a consumer’s name
on a list of defaulters);

section 174 (a dealer must provide a copy of a
negotiated unsolicited sales agreement to a consumer);

section 96 (a supplier who is party to a lay-by agreement
must give a copy of the agreement to the consumer);

section 175 (an unsolicited consumer agreement must
set out certain information, including the supplier’s
name and address);
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section 176 (agreements not negotiated by telephone
must set out the supplier’s name and address);
section 219 (the regulator may give a person notice
requiring a person to provide information or produce
documents); and
section 246(2)(c) and (d)(the court may order a person to
disclose such information as specified in the order and
the court may order the person to publish an
advertisement).

The assistance of those engaged in a variety of commercial
activities that are regulated by the Fair Trading Act 1999
(Vic) and the Australian Consumer Law is necessary to
conduct investigations into whether or not the regulatory
obligations on such persons are being complied with. This
duty to assist is co-extensive with the other obligations
imposed upon these individuals.
These provisions enable appropriate oversight and monitoring
of compliance with the Fair Trading Act 1999 (Vic) and the
Australian Consumer Law, and are reasonably necessary to
ensure individuals who choose to participate in commercial
activities regulated by the Fair Trading Act 1999 (Vic) and
the Australian Consumer Law are acting in accordance with
their obligations and responsibilities, which have been
designed to protect consumers. Therefore, to the extent that
freedom of expression is engaged, these provisions fall within
the exceptions to the right in section 15(3) of the charter, as
reasonably necessary to respect the rights of other persons, or
for the protection of public order.
Clause 9 of the bill also provides that certain powers under
the Fair Trading Act 1999 (Vic) will apply to the Australian
Consumer Law. Section 106A of the Fair Trading Act 1999
(Vic) provides that the director may require a person who
publishes a statement to provide the director with proof of any
claim or representation made in the statement.
Section 106HA of the Fair Trading Act 1999 (Vic) provides
that the director may require a person who the director
believes is capable of providing information or producing
documents that may assist the director in monitoring
compliance with the act to provide the director with
information and documents.
Section 117 of the Fair Trading Act 1999 (Vic) provides that
if an inspector believed a person has contravened either the
Fair Trading Act 1999 (Vic) or the Australian Consumer
Law, the inspector may apply to the Magistrates Court for an
order requiring any person at a time and a place specified by
an inspector to answer questions, to supply information or to
produce specified documents.
Section 118 provides that the director or an inspector may
require a person who is the publisher of a publication to
produce to the director or an inspector specified information
which is required by the act to be kept or which has been
published by the publisher.
Section 126B provides that an inspector may apply to the
Magistrates Court for an order requiring an owner of a thing
to which an embargo notice under section 126 relates, or the
occupier of a premises where the thing is kept, to answer
questions or produce documents at a time and place specified
by the inspector.
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Section 131 provides that an inspector exercising a power of
entry under this part may require the occupier of a premises,
or an agent or employee of an occupier, to give information to
the inspector; produce documents and give reasonable
assistance to the inspector.
These provisions enable appropriate oversight and monitoring
of compliance with the Fair Trading Act 1999 (Vic) and the
Australian Consumer Law, and are reasonably necessary to
ensure individuals who choose to participate in commercial
activities regulated by the Fair Trading Act 1999 (Vic) and
the Australian Consumer Law are acting in accordance with
their obligations and responsibilities, which have been
designed to protect consumers. Therefore, to the extent that
freedom of expression is engaged, these provisions fall within
the exceptions to the right in section 15(3) of the charter, as
reasonably necessary to respect the rights of other persons, or
for the protection of public order.
Clause 20
Clause 20 of the bill inserts a new section 102C into part 7 of
the Fair Trading Act 1999 (Vic) which applies where a court
makes an order for amounts to be paid into the Victorian
Consumer Law Fund. This section provides that the order
issued by the court must require notice to be given to
non-party consumers. This section may engage the right to
freedom of expression by requiring the provision of
information. However, as the provision of information under
this section is necessary for enabling payments to be made
from the Victorian Consumer Law Fund, this section falls
within the exceptions to the right in section 15(3) of the
charter, as reasonably necessary to respect the rights of other
persons, or for the protection of public order.
Other activities
Section 109 of the Australian Consumer Law, which will
apply as Victorian law by virtue of clause 9 of the bill,
provides that a responsible minister may impose an interim
ban on consumer goods or product-related services of a
particular kind. Similarly, section 114 provides that the
commonwealth minister may impose a permanent ban on
consumer goods or product-related services of a particular
kind. Section 118 provides that a person must not supply
goods in certain circumstances which are subject to a ban and
section 119 provides that a person must not supply
product-related services in certain circumstances which are
subject to a ban. Similarly, sections 106 and 107 provide that
a person must not supply goods or services that do not
comply with relevant safety standards, and sections 136 and
137 provide that a person must not supply goods or services
where he or she has not complied with a relevant information
standard.
Section 232 of the Australian Consumer Law provides that
the court may grant an injunction restraining a person from
carrying on a business.
Additionally, sections 47, 48, 49 and 50 of the Australian
Consumer Law all place certain restrictions on the manner in
which persons can engage in trade and commerce. Section 86
also provides that the supplier under an unsolicited agreement
must not supply to the consumer under the agreement, or
accept any payment, or require any payment in connection
with those goods or services during the period of 10 business
days starting from the day on which the agreement was made,
which also impacts upon a person’s ability to carry on his or
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her business. Section 93 restricts the supplier under an
unsolicited agreement from enforcement of the agreement if a
provision of division 2 of part 3-2 of the Australian Consumer
Law has been contravened.
Section 106D of the Fair Trading Act 1999 (Vic), which will
apply to the provisions of the Australian Consumer Law by
virtue of clause 9, provides that the director may suspend a
licence by notice in writing to the licensee. Section 106B of
the Fair Trading Act 1999 (Vic) provides that the director
may require a supplier to show cause why the supplier should
be allowed to continue carrying on the business of supplying
goods or services. Additionally, section 154 provides that a
court may make certain orders, including orders prohibiting
payment; preventing a person from parting with possessions,
or transferring or encumbering, any of the person’s money or
property; or an order prohibiting the taking, sending or
transfer of other property.
Item 2(3) of the schedule of the bill provides that
section 221S(1)(e) of the Building Act 1993 (Vic) is amended
to provide that the commission may refuse to license or
register a person who has been convicted of an offence
against section 12, 16, 17, 18, 20 or 22 of the Fair Trading
Act 1999 (Vic); section 10, 11, 12, 17, 19 or 21 of the Fair
Trading Act 1999 (Vic); section 29, 33, 34, 35, 36, 50, 151,
157, 158 or 168 of the Australian Consumer Law; or
section 53, 55, 55A, 56, 58 or 60 of the Trade Practices Act
1974 (cth). Similarly, item 2(4) amends section 221ZD(2)(e)
of the Building Act 1993 (Vic) to provide that the
commission may refuse to renew the licence or registration of
a person who has been convicted of an offence against those
same sections.
All of these sections may interfere with an individual’s ability
to carry on his or her business and related commercial
enterprises, which could potentially limit an individual’s right
to freedom of expression, to the extent that such interferences
restricted an individual’s ability to communicate ideas and
information.
Commercial expression has been found to be protected on the
grounds that the right to freedom of expression does not apply
solely to certain types of information or ideas or forms of
expression (see Markt Intern and Beermann v. Germany
(1989) 12 EHRR 161, paras 25–26). However, commercial
expression is treated as being of less importance than either
political or artistic expression. Restrictions on commercial
expression will generally be subject to less scrutiny on the
basis that commercial expression serves a private, rather than
a public, interest.
In light of this, and the fact that the purpose of the above
provisions is to protect consumers from dangerous goods or
services, or from traders engaging in non-compliant trading
activity, in my view the above provisions do not limit the
right to freedom of expression. Rather, the provisions fall
within the exceptions to the right in section 15(3) of the
charter, as reasonably necessary to respect the rights of other
persons, or for the protection of public order.
The right to freedom of movement — section 12
Section 12 of the charter provides that every person lawfully
within Victoria has the right to move freely within Victoria.
Section 172 of the Australian Consumer Law, which applies
by virtue of clause 9 of the bill, provides that a dealer
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commits an offence if the dealer calls on a person for the
purpose of negotiating an unsolicited consumer agreement
and does not leave the premises immediately on request of the
occupier of the premises or the person with whom the
negotiations were being conducted.
Given that section 172 relates to private premises, in my view
it does not engage the right to freedom of movement.
The right to protection against self-incrimination —
sections 24(1) and 25(2)(k)
Section 25(2)(k) of the charter provides that a person who has
been charged with a criminal offence has the right not to be
compelled to testify against himself or herself or to confess
guilt. This right is also an aspect of the right to a fair trial
protected by section 24 of the charter. The decision in Re
Application under the Major Crime (Investigative Powers)
Act 2004 [2009] VSC 381 holds that this right, as protected
by the charter, is at least as broad as the privilege against
self-incrimination protected by the common law. It applies to
protect a charged person against the admission in subsequent
criminal proceedings of incriminatory material obtained
under compulsion, regardless of whether the information was
obtained prior to or subsequent to the charge being laid.
Clause 9
Clause 9 of the bill applies the Australian Consumer Law as a
law of Victoria. Several sections of the Australian Consumer
Law engage the right to protection against self-incrimination.
These include sections 205 (a person must comply with a
substantiation notice unless the information or production of
the document might tend to incriminate the person or expose
the person to a penalty); 221 (a person who is given a
substantiation notice must comply with it within the
compliance period for the notice unless the information or
production of a document might tend to incriminate the
individual or to expose the individual to a penalty); and 225
(evidence of information given or evidence of the production
of documents is not admissible in criminal proceedings
against the individual if the individual previously gave the
evidence or produced the documents in proceedings for an
order under section 224 for a consumer protection breach and
the conduct alleged to constitute the offence is substantially
the same as the conduct that was claimed to constitute the
consumer protection breach).
In my view, the protections contained in each of the above
sections are sufficient to protect a person from being required
to testify against himself or herself. Accordingly, these
provisions do not limit the right to protection against
self-incrimination in the charter.
Section 248 provides that a court may, on application of the
regulator, make an order disqualifying a person from
managing corporations for a period that the court considers is
appropriate. Section 249 provides that a person cannot refuse
to answer a question or refuse to produce a document on the
basis that to do so would expose the person to an order under
section 248. In my view, section 248 does not constitute a
criminal penalty and therefore does not engage sections 24
and 25(2)(k) of the charter.
Clause 9 of the bill also provides that certain powers under
the Fair Trading Act 1999 (Vic) will apply to the Australian
Consumer Law by virtue of the Australian Consumer Law
forming part of the Fair Trading Act.
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Part 8 of the Fair Trading Act 1999 (Vic)
Section 106HA of the Fair Trading Act 1999 (Vic) provides
that the director may by notice in writing require a person
who the director believes is capable of providing information
or producing documents that may assist the director in
monitoring compliance with the act to provide the director
with information and documents. It is an offence to refuse or
fail to comply with the notice, punishable by 20 penalty units,
or $2389. A person is not excused from answering a question,
providing information or producing or permitting the
inspection of a document on the ground that the answer,
information or document may tend to incriminate the person.
Consequently, section 106HA abrogates the privilege against
self-incrimination. Section 106HA(3) provides a direct use
immunity, in stating that the answer by a person to any
question asked in a notice under this section or the provision
by a person of any information or the production by any
person of a document in compliance with a notice under this
section is not admissible in evidence against the person in any
proceedings other than proceedings under this section.
Section 106HA consequently limits the protection against
self-incrimination as a person who is compelled to provide
information to the director is not protected against the indirect
use of that information in future criminal proceedings.
Section 106I of the Fair Trading Act 1999 (Vic) provides that,
if the director believes that a person is capable of providing
information, producing documents or giving evidence relating
to a matter that constitutes, or may constitute, a contravention
of the act, the director may give notice requiring that person
to provide the director with information or documents, or to
appear before the director and give evidence. The director
may require the evidence to be given on oath or affirmation. It
is an offence to refuse or fail to comply with a notice,
punishable by 60 penalty units, or $7167. A person is not
excused from answering a question, providing information or
producing or permitting the inspection of a document on the
ground that the answer, information or document may tend to
incriminate the person. Consequently, section 106I abrogates
the privilege against self-incrimination. However,
section 106I(5) provides a direct use immunity, in stating that
the answer by a person to any question asked in a notice
under this section or the provision by a person of any
information or the production by any person of a document in
compliance with a notice under this section is not admissible
in evidence against the person in any criminal proceedings
other than proceedings under this section.
The immunity provided in both these sections does not apply
to ‘derivative’ use, which is when, as a result of the
compelled statement, further evidence is uncovered that
incriminates the maker of the statement. This means that such
further evidence is permitted to be used in a criminal
prosecution against the person which thus arguably limits the
right against self-incrimination.
However, I am of the view that any such limitation is
reasonable under section 7(2) of the charter for the following
reasons.
(a) The nature of the rights being limited
As outlined above, Chief Justice Warren in Major Crime held
that the right not to be compelled to incriminate oneself as
protected by sections 25(2)(k) and 24(1) of the charter covers
information obtained from a person either prior to or after a
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charge is laid. Her Honour held that the self-incrimination
privilege extends to include both direct use and derivative use
immunity. There are a number of rationales for the right
against self-incrimination. These include that the state should
not be able to compel an individual to assist it to prove that
they have committed an offence, the concern about
oppressive government conduct, the related concern about
reliability of evidence, and the protection of privacy.
However, the Chief Justice did not rule out the possibility that
a denial of derivative use immunity might be capable of
justification in a regulatory context.
(b) The importance of the purpose of the limitation
The statutory purpose underlying the limits to the right
against self-incrimination is to enable the director to monitor
compliance with the Fair Trading Act 1999 (Vic) and the
Australian Consumer Law, as well as to investigate potential
contraventions. The effective monitoring of compliance with
these acts, and the investigation of potential contraventions of
the acts, are both activities necessary to adequately protect
consumers from detriment through non-compliance with, or
contravention of, the regulatory scheme.
The availability of a derivative use immunity to counter the
director’s compulsory information-gathering powers is too
great a forensic advantage to provide to the person being
required to provide information. This would enable such
persons to extract a considerable forensic benefit by providing
the director with information through ensuring that any
information, document or other thing derived directly or
indirectly from the information they provided would be
rendered inadmissible in any later criminal or
penalty-exposing proceedings against them. This would limit
the director’s ability to effectively monitor compliance and
investigate potential contraventions. The director would
potentially be reluctant to question persons early (or at all)
who may be suspected of non-compliance with, or
contraventions of, the regulatory scheme, given the possibility
of these persons attempting to make themselves
prosecution-proof by volunteering information during
questioning under this section.
A derivative use immunity would also place an excessive and
unreasonable burden on the prosecution to prove that any
item of evidence it sought to tender in a criminal trial against
a person who had claimed derivative use immunity was not
obtained either directly or indirectly from the questioning of a
person under these sections. This would unduly complicate
trials and generate separate hearings to determine when, and
from what sources, particular information was obtained.
(c) The nature and extent of the limitation
As outlined above, the provision compels a person who the
director believes is capable of providing information or
producing documents that may assist the director in
monitoring compliance with the act and the Australian
Consumer Law, or in relation to a contravention of the act and
the Australian Consumer Law, to answer and provide
information and documents (or to give evidence in relation to
section 106I) to the director even if it may tend to incriminate
that person. While the provision prevents an answer from
being admissible in evidence against a person in a criminal
proceeding (in the case of section 106I), or any proceeding (in
the case of section 106HA), there is no protection against the
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subsequent use of this information to assist with the further
investigation of the person.
Here, the aspect of the right at issue relates to the use of
derivative evidence. While this engages one aspect of the
rationale for the privilege, that a person should not be
required to assist the state in building a case against him or
her, it does so to a lesser extent than the direct use of evidence
because of the fact that the derivative evidence exists
independently of the will of the accused. Further, it does not
engage the most important principles underlying the right,
namely the risk of improper interrogation techniques
(including torture) or the unreliability of evidence obtained
through such methods. As the Constitutional Court of South
Africa has recognised, the ability to use derivative evidence
does not negate the essential element of the right: Ferreira v.
Levin [1995] ZACC 13 per Ackerman J at para 153. The
‘principal matter’ covered by the privilege is protected: see
the comments of Sir Anthony Mason in Hamilton v. Oades
(1989) 166 CLR 486 at 496.
While the provision potentially covers a wide class of persons
(being persons who can provide information that may assist
the director to monitor compliance, or relating to
contraventions of the act or the Australian Consumer Law), it
is likely that only a small percentage of persons in this class
would potentially be affected by the lack of a derivative use
immunity, being such persons who engage in regulated
activities under the Fair Trading Act 1999 (Vic) and the
Australian Consumer Law, and who would consequently be
aware of their obligations under these acts to comply with the
regulatory scheme.
Additionally, the penalty for failing to comply with a notice
issued by the director is relatively low under both sections.
(d) The relationship between the limitation and its purpose
There is a close relationship between the limits and their
purposes. As outlined above, experience of enforcing these
laws has shown that granting immunities in a regulated
commercial context to the type of individuals most likely to
be questioned and exposed to criminal and civil penalties
leads to protracted investigations, with the result that those
responsible for wrongdoing and misconduct can ultimately
escape liability. The limitation addresses this issue by
allowing the director to effectively monitor compliance with
the regulatory scheme without jeopardising the success of any
criminal or civil penalty proceedings which may be brought
after all relevant information concerning a person’s activities
have come to light.
(e) Less restrictive means reasonably available to achieve
the purpose
As outlined above, the availability of derivative use
immunity, far from being a proper and balanced
counterweight to the director’s compulsory
information-gathering powers, would give some persons a
forensic advantage far in excess of what was ever
contemplated under the privilege against self-incrimination.
Accordingly, there are no less restrictive means reasonably
available to achieve the purpose of this limitation.
Part 9 of the Fair Trading Act 1999 (Vic)
Section 113 of the Fair Trading Act 1999 (Vic) provides that
if a consumer and trader dispute involves the failure of a
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supplier to comply with this act or any other act the Victorian
Civil and Administrative Tribunal may make an order to
resolve the dispute even though the supplier has not been
charged with the offence; or has been charged with the
offence, but has not had the charge heard; or has had the
charge heard, but was not convicted of committing the
offence; or has had the charge heard and was convicted of
committing the offence; or has been sentenced in relation to
the offence; or is the subject of pending disciplinary action; or
may be, or has been, subject to disciplinary action.
It is possible that a proceeding before the tribunal could
involve a person providing information on the matters that
form, or that may form, the basis of a charge against that
person. However, whether or not the right against
self-incrimination is engaged by the operation of section 113
is dependent upon the circumstances of each particular case.
In any event, I consider that the tribunal has sufficient powers
available, such the direct use immunity in section 105 of the
Victorian Civil and Administrative Tribunal Act 1998 (Vic),
as well as the power to hold a hearing in private under
section 101 of that act, to enable it to ensure the fairness of the
hearing and to protect a person’s right against
self-incrimination.
Section 117 of the Fair Trading Act 1999 (Vic) provides that
if an inspector believed a person has contravened either the
Fair Trading Act 1999 (Vic) or the Australian Consumer
Law, the inspector may apply to the Magistrates Court for an
order requiring any person at a time and a place specified by
an inspector to answer questions, to supply information or to
produce specified documents.
Section 126B provides that an inspector may apply to the
Magistrates Court for an order requiring an owner of a thing
to which an embargo notice under section 126 relates, or the
occupier of a premises where the thing is kept, to answer
questions or produce documents at a time and place specified
by the inspector.
Section 133(1) of the Fair Trading Act 1999 (Vic) provides
that it is a reasonable excuse for a natural person to refuse or
fail to give information or do any other thing that the person is
required to do if the giving of information or the doing of the
thing would tend to incriminate the person. Section 133(2)
provides that it is not a reasonable excuse for a natural person
to refuse or fail to produce a document if the document would
tend to incriminate the person.
The right in section 25(2)(k) of the charter is a right not to
‘testify against oneself’, the core idea being that a person
should not be conscripted into incriminating themselves. In
other jurisdictions, the right has generally been regarded as
not extending to real evidence or the production of
pre-existing documents. At common law though, the right has
been found to extend to the production of documents (R v.
Sorby (1983) 152 CLR 281), and it is also implicit in the
judgement of Warren CJ in Re an application under the
Major Crime (Investigative Powers) Act 2004 [2009] VSC
381 that the privilege extends beyond testimonial statements
and protects against the production of incriminating
documents. Consequently, it is possible that section 133(2)
would be found to be a limit on the right against
self-incrimination by not preserving the privilege against
self-incrimination in relation to documents or providing a use
immunity. Even if section 133(2) does impose a limit on the
right though, in my view any such limit is justified within the
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meaning of section 7(2) of the charter for the following
reasons.
(a) The nature of the right being limited
At common law, the High Court of Australia has recognised
that the application of the privilege to documentary material is
potentially less far reaching, than the protection for oral
answers (Environment Protection Authority v. Caltex
Refining Co Pty Ltd (1993) 178 CLR 477, 502 per Mason CJ
and Toohey J; 527 per Deane, Dawson and Gaudron JJ and
555 per McHugh J.
Accordingly, any protection afforded to documentary
material by the privilege is limited in scope.
(b) The importance of the purpose of the limitation
Section 133 applies to persons who engage in the regulated
activity of trade and commerce. Under part 10 of the Fair
Trading Act 1999 (Vic), such persons are required to provide
certain documents and records (which relate to compliance or
non-compliance with the act) so that the regulatory scheme
can be effectively administered. The limitation serves the
important purpose of enabling the effective administration of
the regulatory scheme.
(c) The nature and extent of the limitation
The limitation is not extensive as the privilege is preserved in
relation to giving information. The abrogation of the privilege
extends only to the production of documents. Additionally,
the documents which are required to be provided relate to
trading and commerce and the persons required to provide the
documents are choosing to participate in these regulated
activities. Accordingly, such persons will be aware of their
obligations to keep and provide documents which relate to
compliance (or non-compliance) with the regulatory scheme.
(d) The relationship between the limitation and its purpose
It is necessary for regulators under the Fair Trading Act 1999
(Vic) to have access to documents to ensure the effective
administration of the regulatory scheme. The limitation is
directly related to this purpose.
(e) Any less restrictive means reasonably available to
achieve its purpose
There are no less restrictive means available to achieve the
purpose of enabling regulators to have access to relevant
documents. Providing an immunity would enable persons
who were engaged in the regulated activities of trade and
commerce in contravention of the act to escape liability, and
would thus undermine the regulatory scheme. Additionally,
providing an immunity would limit the investigatory activities
of inspectors and regulators which would also lessen the
effectiveness of the regulatory scheme.
The right not to be punished more than once (section 26)
and the right against retrospective criminal laws (section 27)
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these sections even if an enforcement proceeding has not been
instituted (section 242). Section 243 provides for the types of
orders which a court may make, including an order varying a
contract, refusing to enforce the provisions of a contract and
an order directing the respondent to pay the injured person the
amount of the loss or damage (except if the order is to be
made under section 239(1)).
Section 238 provides that if, in a proceeding instituted under a
provision of chapter 4 or 5, a person who is a party to the
proceeding has suffered, or is likely to suffer, loss or damage
because of the conduct of another person who was engaged in
a contravention of chapter 2, 3 or 4 or constitutes applying or
relying on an unfair term of a contract, the court may make
such orders as it thinks appropriate against the person.
Section 246 provides that a court may, on application of the
regulator, make an order in relation to a person who has
contravened chapter 2, 3 or 4 or who was involved in a
contravention. The types of orders that can be made include
an order directing the person to perform a service that is
specified in the order, and that relates to the conduct, for the
purpose of benefiting the community and an order directing
the person to establish an education and training program for
employees.
Section 247 provides that a court may, on application of a
regulator, make an adverse publicity order in relation to a
person who has contravened chapter 2, 3 or 4 or who has
committed an offence against chapter 4.
Section 248 provides that a court may, on application of the
regulator, make an order disqualifying a person from
managing corporations for a period that the court considers is
appropriate.
To the extent that the above provisions allow for the court to
make an order following on from criminal proceedings under
chapter 4 of the Australian Consumer Law, such orders will
not constitute double punishment or amount to a retrospective
application of criminal law since such orders will be made in
civil proceedings and will not be punitive in nature.
The right to a fair hearing (section 24(1))
Under section 24(1) of the charter, a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. The right to a fair hearing includes a
right to access a court.
Clause 9
Section 88 of the Australian Consumer Law
Section 88 of the Australian Consumer Law, which will apply
as Victorian law by virtue of clause 9 of the bill, provides that
if an unsolicited agreement is terminated in accordance with
section 82, a person must not bring legal proceedings against
the consumer.

Clause 9

Section 82 provides for the manner in which a consumer may
terminate an unsolicited agreement, and imposes time limits
for doing so.

Sections 237 and 239 provide that a court may make
compensation orders for persons who have suffered loss or
damage due to conduct of another person who contravened a
provision in chapters 2, 3 or 4, or by relying on an unfair
contract term. An application can be made under either of

A person will only be prevented from bringing legal
proceedings in the limited circumstances of where an
unsolicited agreement is terminated by a consumer within the
specified time limits. Additionally, persons affected by this
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section will be engaged in trade and commerce and thus will
be aware of the restrictions regarding making unsolicited
agreements. Consequently, in my view, section 88 does not
limit the right to a fair hearing.
Sections 143, 236 and 273 of the Australian Consumer Law
Section 143 of the Australian Consumer Law provides that a
person may commence a defective goods action at any time
within three years after the time the person became aware, or
ought reasonably became aware, of the alleged loss or
damage; the safety defect of the goods; and the identity of the
person who manufactured the goods.
Section 236 provides that an action under this section may be
commenced at any time within six years after the day on
which the cause of action that relates to the conduct accrued.
Section 239(6) provides that an action under this section may
be made at any time within six years after the day on which
the cause of action that relates to the contravening conduct
accrued or the relevant declaration is made.
Section 273 provides that an affected person may commence
an action for damages under division 2 of part 5-4 at any time
within three years after the day on which the affected person
first became aware, or ought reasonably to have become
aware, that the guarantee to which the action relates has not
been complied with.
The imposition of these time limits could impact on a
person’s right of access to a court. However, the right to
access the courts is not absolute, and may legitimately be
limited by the needs and resources of the community and
individuals (Kay v. Attorney-General (Unreported, Court of
Appeal, 3726/2009, 19 May 2009)). In my view, these
sections do not unreasonably restrict the right of access to
courts, as the time limitations are reasonable in the
circumstances and necessary to ensure certainty.
Clause 9 of the bill also provides that certain powers under
the Fair Trading Act 1999 (Vic) will apply to the Australian
Consumer Law.
Section 111 of the Fair Trading Act 1999 (Vic) provides that
once an application has been made to the Victorian Civil and
Administrative Tribunal in respect of a consumer and trader
dispute, or in respect of any other matter on which the tribunal
has jurisdiction under the Fair Trading Act 1999 (Vic), the
issues in dispute are not justiciable at any time by a court
unless the proceeding was commenced before the application
to the tribunal was made; the application to the tribunal is
withdrawn or struck out for want of jurisdiction or the
tribunal refers the proceeding to a court under section 77 of
the Victorian Civil and Administrative Tribunal Act 1998.
Section 164 of the Fair Trading Act 1999 (Vic) provides that
it is the intention of section 111 to alter or vary section 85 of
the Constitution Act 1975.
The purpose of section 111 is to ensure that there are not
concurrent proceedings running in both the tribunal and a
court relating to the same issues in dispute. As this section
does not preclude an appeal from a decision of the tribunal
once the tribunal has decided the relevant application, in my
view section 111 does not limit the right to a fair hearing.
Section 112 provides that, if a person commences
proceedings in a court, the court must stay the proceedings if
the proceedings could be heard by the tribunal under the Fair
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Trading Act 1999 (Vic) or the Australian Consumer Law and
the court is satisfied that the proceedings would be more
appropriately dealt with by the tribunal. Section 164 of the
Fair Trading Act 1999 (Vic) provides that it is the intention of
section 112 to alter or vary section 85 of the Constitution Act
1975. As with section 111, this section does not preclude an
appeal from a decision of the tribunal once the tribunal has
decided the relevant application and in my view this section
also does not limit the right to a fair hearing.
Conclusion
I consider that the bill, and the provisions of the Australian
Consumer Law applied by the bill, are compatible with the
charter.
Hon. Tony Robinson, MP
Minister for Consumer Affairs

Second reading
Mr ROBINSON (Minister for Consumer
Affairs) — I move:
That this bill be now read a second time.

Introduction
This bill, the Fair Trading Amendment (Australian
Consumer Law) Bill, gives effect to one of the most
significant consumer law reforms in Australia’s history.
The bill applies a new Australian Consumer Law as a
law of Victoria, and makes related changes to the Fair
Trading Act 1999. As a result of this bill and of the
application of the Australian Consumer Law in each
jurisdiction across Australia, uniform consumer
protection laws will apply nationally.
Background to the Australian Consumer Law
The Productivity Commission’s review of Australia’s
consumer policy framework in April 2008 identified a
need to harmonise consumer laws across Australia,
removing regulatory duplication and inconsistency, and
improving the coordination of consumer policy
development.
Following the Productivity Commission’s review, the
Ministerial Council on Consumer Affairs developed
proposals for a single national consumer law informed
by the consumer protection provisions in the
Commonwealth Trade Practices Act 1974 and the best
practice elements from the various state and territory
fair trading acts. It was agreed that the national laws
would include a new national product safety regime,
civil pecuniary penalties, enforcement powers and
options for representative actions. Significantly, it was
also agreed that the uniform laws should include
provisions based on the Victorian Fair Trading Act,
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protecting all Australians against unfair terms in
consumer contracts.

supplies, pyramid schemes, and harassment and
coercion.

In July 2009, the Victorian Premier signed the
Intergovernmental Agreement for the Australian
Consumer Law. The intergovernmental agreement sets
out the agreement between the commonwealth, state
and territory governments for the initial implementation
of the new Australian Consumer Law and the future
administration and enforcement of those laws.

The Australian Consumer Law is also enhanced by best
practice provisions drawn from existing state and
territory consumer protection and fair trading laws.

This bill implements the Australian Consumer Law in
Victoria. This bill delivers on Victoria’s commitment
under the intergovernmental agreement. It also delivers
on a key aspect of the Council of Australian
Governments’ national business and regulatory reform
agenda, the realisation of a seamless national economy.
The Australian Consumer Law
I turn now to the key features of the Australian
Consumer Law, which will be applied as a law of
Victoria under part 2 of this bill.
The commonwealth Parliament has passed two acts to
establish the framework for the new Australian
Consumer Law.
The Trade Practices Amendment (Australian Consumer
Law) Act (No. 1) 2010 of the commonwealth received
the royal assent on 14 April 2010. The Trade Practices
Amendment (Australian Consumer Law) Act (No. 2)
2010 of the commonwealth received the royal assent on
13 July 2010.
The second of these commonwealth acts renames the
Trade Practices Act 1974 the Competition and
Consumer Act 2010. It will commence on 1 January
2011. The Australian Consumer Law to apply in
Victoria will comprise of schedule 2 to the Competition
and Consumer Act of the commonwealth, and
regulations made for the purpose of that schedule.
A copy of the Australian Consumer Law is available in
the parliamentary library for use by members. It is
available to the public on the internet from the
Commonwealth Law website, www.comlaw.gov.au.
Consistent with the intergovernmental agreement, the
text of the Australian Consumer Law includes
provisions equivalent to the current consumer
protection provisions in the commonwealth Trade
Practices Act. These core provisions are mirrored in
almost all other state and territory fair trading acts,
including Victoria’s, and include laws prohibiting
misleading or deceptive conduct, unconscionable
conduct, false or misleading representations, unsolicited

Overall, 14 best practice proposals were adopted within
the Australian Consumer Law. Eleven of these
originated from the Victorian Fair Trading Act. These
include:
a prohibition on false or misleading testimonials;
a provision clarifying that a consumer is not liable to
pay for unsolicited services;
a requirement for specified consumer agreements to
be transparent;
a statutory right to an itemised bill or receipt for
goods or services supplied above a certain value; and
provisions clarifying the intended interpretation of
laws relating to pyramid selling.
Significantly, the Australian Consumer Law also
includes laws protecting consumers against unfair
contract terms in consumer contracts, based on
Victoria’s Fair Trading Act provisions which have been
in place since 2003.
The inclusion of a number of best practice provisions
based on Victoria’s current consumer laws confirms
that Victorians have, for many years, benefited from
some of the most effective consumer and fair trading
laws in the country. Simplified, nationally consistent
laws that draw on the greatest strengths in Victorian
consumer law will extend these benefits to all
Australian consumers.
The Australian Consumer Law also includes a
harmonised product safety regime for consumer goods
and services related to the supply, installation or
maintenance of consumer goods. Under this new
regime, state and territory ministers will retain the
ability to issue interim product safety bans, compulsory
recall notices and public warning statements. However,
to ensure national coordination and consistency, only
the commonwealth minister will have the power to
issue permanent bans, make safety and information
standards and conduct voluntary recalls.
There is also a new national system of statutory
consumer guarantees, which replaces nine existing
commonwealth, state and territory implied condition
and warranty schemes. The new consumer guarantees
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laws are based on substantial analysis conducted by the
Commonwealth Consumer Affairs Advisory Council in
2009.
For the first time, there will also be nationally
consistent laws on unsolicited consumer agreements,
which incorporate many features taken from the current
Victorian provisions governing contact sales and
telephone agreements. Unsolicited consumer
agreements represent a new, generic category of
conduct, encompassing door-to-door and other forms of
direct selling which do not take place in a retail
environment. Telephone sales will be covered to the
extent that the commonwealth Do Not Call Register
Act 2006 does not already apply.
Importantly, door-to-door salespeople will be banned
from contacting households after 6.00 p.m.
The Australian Consumer Law will include a
prohibition on multiple pricing. This means Victorian
consumers will no longer have to deal with the
confusion created when more than one price for a
product is displayed. These protections reflect national
best practice in consumer protection and fair trading
laws.
The Australian Consumer Law includes enforcement
powers and remedies which will apply in Victoria,
including civil pecuniary penalties, disqualification
orders, substantiation notices, infringement notices,
public warning (‘naming and shaming’) powers and
redress options for non-party consumers. While many
of these powers have been available to the Victorian
regulator under the Fair Trading Act, civil penalties and
redress options for non-party consumers are an
enhancement to the remedies available for
contraventions of consumer laws.
One law, multiple regulators
The Australian Consumer Law will be supported by a
national approach to enforcement, enabling regulators
to take coordinated and effective action to stamp out
unfair practices and enforce the new product safety
regime.
Breaches of specific consumer protections — including
those governing unfair practices, unsolicited consumer
agreements, lay-by sales, and safety of goods and
product-related services — will attract both civil and
criminal penalties. Most of these are based on existing
penalty amounts in the Trade Practices Act, including
maximum fines of up to $220 000 for a person and up
to $1.1 million for companies. These amounts are
significantly higher than existing penalty amounts
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under the Fair Trading Act and will serve as a
significant disincentive to rogue traders.
The Australian Consumer Law also includes a range of
civil remedies. These include injunctions, damages,
compensation orders, corrective advertising orders,
adverse publicity orders, orders seeking redress on
behalf of consumers who are not parties to enforcement
proceedings and orders disqualifying a person from
managing a corporation.
The Victorian bill
I turn now to the specific contents of the Victorian bill.
The bill will insert a new part 2 into the Fair Trading
Act, which will apply the Australian Consumer Law as
a new law of Victoria from 1 January 2011.
The bill provides that laws applying in Victoria will
include regulations made by the commonwealth for the
purposes of the Australian Consumer Law. The
intergovernmental agreement sets out the procedures
for the implementation of future amendments to the
Australian Consumer Law or related regulations, and
allows commonwealth, state or territory governments to
propose amendments.
The bill recognises that the state minister may issue
interim bans, compulsory recall notices, and safety
warning notices for the purposes of the Australian
Consumer Law. It also allows for the making of
regulations in Victoria for the purpose of dealing with
calling hours for unsolicited consumer agreements
under the Australian Consumer Law.
The bill confirms that the director of Consumer Affairs
Victoria will be the ‘regulator’ for the purposes of the
enforcement and administration of the Australian
Consumer Law in Victoria, and sets out the jurisdiction
of the Victorian Courts and the Victorian Civil and
Administrative Tribunal to deal with disputes arising
under the Australian Consumer Law.
The bill modifies the Fair Trading Act to repeal those
parts and provisions that will be replaced by new
Australian Consumer Law provisions and, where
appropriate, amends the remaining provisions of the
Fair Trading Act to ensure consistency with the new
national framework.
The bill substitutes the existing part 2 of the Fair
Trading Act, dealing with unfair practices, with new
provisions applying the Australian Consumer Law as a
law of Victoria. Provisions dealing with unfair practices
will instead be included in the Australian Consumer
Law.
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Most of the provisions governing implied conditions
and warranties in certain contracts of supply, currently
governed by part 2A of the Fair Trading Act, will be
repealed. Instead, part 3-2 of the Australian Consumer
Law will apply, introducing a new framework for the
regulation of consumer guarantees.
There are some provisions in part 2A, which do not
form part of the Australian Consumer Law, such as
existing exemptions for recreational services and
provisions that interact with the Goods Act 1958
(Victoria). These will be retained and will continue to
apply in Victoria.
The bill will repeal part 2B of the Fair Trading Act,
dealing with unfair contract terms. The unfair contract
terms provisions in the Australian Consumer Law will
instead apply as law in Victoria.
As part of the move to a nationally consistent product
safety scheme, the bill repeals most of part 3 of the Fair
Trading Act. In its place, the product safety provisions
of the Australian Consumer Law, namely, parts 3-3,
3-4, 3-5, the offence provisions in chapter 4 and
enforcement and remedy provisions in chapter 5, will
apply.
The bill repeals part 4 of the Fair Trading Act, which
will be replaced by the provisions of the Australian
Consumer Law regulating unsolicited sales agreements,
including door-to-door selling, telephone sales and
other forms of direct selling that take place outside of a
retail environment. These provisions will not apply to
matters already covered by the commonwealth Do Not
Call Register Act 2006.
For the first time, consumers and businesses across
Australia will benefit from the same clear laws about
unsolicited selling practices. The new national scheme
includes clear and nationally consistent requirements
about the ways consumers can be approached, and how
consumer agreements can be made. In addition to
stricter visiting hours, there are also clear obligations on
suppliers to leave premises on request, to disclose
information about the purpose and identity of the
supplier, and inform a consumer about their rights to
terminate an agreement. The unsolicited selling
provisions in the Australian Consumer Law were
heavily influenced by the provisions in part 4 of the
Fair Trading Act.
The bill repeals part 5 of the Fair Trading Act. The
Australian Consumer Law introduces simplified,
nationally consistent laws for lay-by agreements as part
of the laws governing consumer transactions. Although
the regulatory scheme for lay-by sales will be less
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detailed compared with the current approach in the Fair
Trading Act, the new scheme nevertheless upholds the
same principles of fairness and transparency, whilst
taking a less prescriptive approach.
The bill repeals much of part 12 of the Fair Trading
Act. This includes sections 161 and 161A, which will
be covered by the general obligation to provide a bill or
receipt in sections 100 and 101 of the Australian
Consumer Law. Section 163 will also be replaced by a
general requirement for prescribed consumer
documents to be transparent. Transparency
requirements will apply to standard form consumer
contracts, unsolicited consumer sales agreements,
display notices relating to consumer guarantees, lay-by
agreements, bills and receipts.
Section 162 will also be repealed, on the basis that it
does not add to the rights of consumers that exist at
common law.
Sections 162A, 163A and 164 in part 12 will be
retained but amended to ensure that they reflect the
changes to the Fair Trading Act resulting from the
application of the Australian Consumer Law.
Parts 1, 6, 7, 8, 9, 10 and 11 of the Fair Trading Act
will, for the most part, continue as the framework for
administering and enforcing fair trading and consumer
protection in Victoria. Part 2C of the Fair Trading Act
will also continue to govern frustrated contracts in
Victoria.
The bill does not propose changes to the current
part 5A of the Fair Trading Act, which deals with fair
credit reporting. Similarly, the provisions in part 6 of
the Fair Trading Act will continue to operate, enabling
the preparation and approval of codes of practice.
This bill amends parts 7 and 8 of the Fair Trading Act
to ensure that it applies to the Australian Consumer
Law and allows for the administration of the Australian
Consumer Law in Victoria. Some powers in part 8 will
not survive — for example, the bill repeals the power in
section 106A to issue a substantiation notice as this
power has been taken up by the Australian Consumer
Law. However, the power of the director of consumer
affairs to issue a ‘show cause’ notice in section 106B of
the Fair Trading Act will remain, as there is no
equivalent power in the Australian Consumer Law.
This will ensure that the regulator’s power to
effectively enforce the remaining provisions of the Fair
Trading Act, the Australian Consumer Law, and other
consumer acts in Victoria is not reduced as a result of
the shift to the national framework.
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This bill makes a number of additional changes to the
Fair Trading Act, based on a desire for greater
consistency between state and territory fair trading
laws. The bill will insert new provisions into the act to
enable the director to provide financial assistance to
consumers seeking to initiate or continue proceedings,
in certain circumstances. The bill amends the power in
section 106P of the Fair Trading Act to enable the
director to enter into information-sharing arrangements
for specific purposes, an important practical element of
national enforcement of consumer protection laws.

remaining provisions of the Fair Trading Act and other
consumer Acts in Victoria, but will not be used for the
purposes of the Australian Consumer Law. The bill
specifies those sections of the Fair Trading Act that do
not apply to the enforcement of the Australian
Consumer Law.

The bill will establish a Victorian Consumer Law Fund,
into which will be paid civil penalties awarded under
the Australian Consumer Law. When ordered by a
court, the fund will also be able to receive and distribute
payments from defendants to redress ‘non-party’
consumers who are entitled to refunds as a result of
conduct that contravenes specified Australian
Consumer Law provisions. Amounts from the fund
may also be paid as special purpose grants to
not-for-profit organisations or to the director of
Consumer Affairs Victoria to be used for purposes
consistent with the objectives of the Australian
Consumer Law.

The bill also makes consequential amendments to a
number of Victorian Acts to reflect the repeal of certain
Fair Trading Act provisions and the commencement of
the Australian Consumer Law as a law of Victoria.

Part 9 of the Fair Trading Act will be retained to ensure
that Victorian consumers have continued access to the
Victorian Civil and Administration Tribunal, as a
low-cost forum to resolve disputes arising under the
Australian Consumer Law and the Fair Trading Act.

This bill delivers on Victoria’s commitment to
introduce laws that encourage fair trading across a
seamless national economy, and reflects Victoria’s
leading role in shaping the new Australian Consumer
Law and helping it to become a reality.

This bill also amends the inspection powers in part 10
of the Fair Trading Act to ensure they align with the
Australian Consumer Law. The inspection powers in
this part will be used to administer and enforce the
Australian Consumer Law in Victoria. Powers related
to embargo notices will be retained in the Fair Trading
Act, as the Australian Consumer Law does not include
equivalent provisions.

Consumers and businesses, as well as bodies that
represent their interests, were actively involved in the
consultation processes that led to the development of
the Australian Consumer Law. The new national
framework has been developed with the benefit of these
views and contributions, and I thank those individuals
and organisations who have generously dedicated time
and expertise toward the development of these new
laws.

Reflecting the agreement that the Australian Consumer
Law will be enforced through a multiple regulator
approach, the provisions of part 11 of the Fair Trading
Act will be used for the enforcement of the Australian
Consumer Law in Victoria.
Certain provisions in the Fair Trading Act relating to
enforcement will be repealed, and replaced with
equivalent provisions in the Australian Consumer Law.
For example, the bill repeals section 165 of the Fair
Trading Act, which will be replaced by section 106 of
the Australian Consumer Law, dealing with the issue of
when a supply of goods is deemed to have occurred.
Other enforcement provisions will be retained in the
Fair Trading Act for the purpose of enforcing the

The bill includes savings and transitional provisions to
ensure that there are no gaps in protection for Victorian
consumers or businesses as a result of the transition to
the new Australian Consumer Law.

Conclusion
The introduction of nationally consistent consumer
protection and fair trading rules is an important
development in Australia’s consumer protection laws. It
is appropriate that Victoria, which has been a leader in
consumer protection and fair trading laws for many
years, is the first of the states or territories to introduce a
bill to apply the Australian Consumer Law.

I commend the bill to the house.
Debate adjourned on motion of Mr McINTOSH
(Kew).
Debate adjourned until Thursday, 26 August.
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ASSOCIATIONS INCORPORATION
AMENDMENT BILL
Council’s amendments
Message from Council relating to following
amendments considered:
1.

Clause 19, lines 24 to 27, omit all words and expressions
on these lines.

2.

Clause 19, line 28, omit “(b)” and insert “(a)”.

3.

Clause 19, line 31, omit “(c)” and insert “(b)”.

4.

Clause 19, page 11, line 1, omit “(d)” and insert “(c)”.

5.

Clause 19, page 11, line 13, omit “or”.

6.

Clause 19, page 11, line 14, omit all words and
expressions on that line and insert —
“(d) in the case of the secretary of an incorporated
association, the secretary ceases to reside in
Australia;”.

Mr CAMERON (Minister for Police and
Emergency Services) — I move:
That the amendments be agreed to.

Mr McINTOSH (Kew) — These amendments will
not be opposed by the opposition. We note that the
amendments change the operation of the act to now
allow for members of associations who do not have any
jurisdictional connection with Australia — they can live
overseas due to modern technology. In these days of
rapid communication there does not seem to be any
profound reason why they should not be entitled to be
members of associations. As I said, we do not oppose
this legislation. The only thing to note is that this is
another government bill that is being forced to be
amended because proper consultations or other matters
were not taken into account while the bill was in the
house. The opposition takes the view that governments
should get these things right in the first place. It would
be a very simple thing to get it right in the first place
rather than jumping the gun just to fill a government
business program. The government should get it right
from the outset.
Motion agreed to.
Remaining business postponed on motion of
Mr WYNNE (Minister for Housing).
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The SPEAKER — Order! The question is:
That the house do now adjourn.

Australian Labor Party: policy development
Mr CLARK (Box Hill) — I raise with the Minister
for Finance, WorkCover and the Transport Accident
Commission the issue of the government misusing
public funds for the research and development of ALP
election policies, and I ask the minister to give a written
commitment that the government will not misuse the
Victorian public service as a giant, taxpayer-funded
research department for ALP policies for the
forthcoming election.
It is clear that the current government will say or do
anything in order to get re-elected. We have seen that
with the hundreds of millions of dollars spent on
political advertising, we have seen it with its
taxpayer-funded dirt unit and we have seen it with the
manipulation and cover-ups of the Hotel Windsor
scandal. We have also seen it with Labor’s refusal to
comply with the conventions against political
advertising during by-elections.
Eleven years ago Labor came to office promising ‘open
and honest government’. Eleven years on, the reality is
a secretive, manipulative and dishonest government that
is prepared to subvert every public institution, every
public office and every taxpayer dollar it can to keep
itself in power. Now, with the election drawing closer,
Victoria risks seeing swathes of ALP election policies
which have been prepared using countless hours of
public service time and countless millions of dollars
spent on publicly funded consultants’ reports. We saw
it in 2002 and we saw it in 2006 and, unless the
government is forced to desist, we can expect to see it
all again in 2010. It is a gross abuse of public funds for
the government to commission research and analysis of
possible initiatives to be paid for with taxpayer funds
for the purposes of its party political election promises.
The best way the minister can guarantee that public
servant time and taxpayer funds are not being misused
for political purposes is for the government to not allow
any such information to be made available to the ALP
for election-related purposes unless and until it has been
publicly released. That would show whether the work
had been done genuinely for the purposes of
government and for the benefit of the public or as a
disguised way to get taxpayer-funded policy research
done for the ALP. I call on the Minister for Finance,
WorkCover and the Transport Accident Commission to
use his powers under the Financial Management Act to
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give directions to make sure that misuse of information
paid for by Victorian taxpayers does not occur, and I
call on the minister to confirm in writing that he will do
so and give a written commitment that no confidential
information gathered at taxpayers expense will be
allowed to be used for the purposes of developing ALP
election policies.

Libraries: Williamstown
Mr NOONAN (Williamstown) — I wish to raise a
real matter for the Minister for Local Government, and
I am very pleased to see him in the house tonight. The
action I seek from the minister is that he consider
favourably an application by the Hobsons Bay City
Council for funding under the latest round of the Living
Libraries program to assist with the redevelopment of
the Williamstown library.
This exciting project has been the subject of extensive
planning and is now well advanced — ‘shovel ready’,
as they say. The local council has created a vision for
this library that will incorporate a much-needed modern
community facility with a focus on local history, the
arts and cultural activities. The redevelopment will
feature more space for books and other learning
resources, specialised collections for indigenous, local
heritage, early railway and maritime interests, greater
access to technology, a family history research centre
and increased space to deliver activities and programs.
The new library will share a common foyer with the
iconic Williamstown town hall. This, along with a cafe
and other integrated areas, will see the whole precinct
become a vibrant community hub where people can
gather, research and study, and enjoy arts and cultural
and other events. Hobsons Bay City Council anticipates
that the new library, which will service a population
base of around 25 000 people, will increase its
visitations by a minimum of 20 to 30 per cent to
something of the order of 290 000 visitations annually.
The state government has a wonderful track record in
investing in libraries and building partnerships with
local government in these projects. The Williamstown
electorate has been a recipient of this support already,
with the recently completed Altona North library
receiving $500 000 in Living Libraries funding and a
further $250 000 from the Community Support Fund.
The Minister for Local Government, who is at the table,
has been a terrific supporter of this wonderful facility in
Altona North, which he opened earlier this year.
The Hobsons Bay City Council is to be commended for
its investments in local libraries. Its determination to
deliver the best community facilities for our local
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community by leveraging other grants such as those
available through the Living Libraries program is
extremely impressive. I know that when the Hobsons
Bay City Council puts forward a grant application for
the state’s consideration that it has been well researched
and is well supported. It is for those reasons that I am
very pleased to support this project, and I urge the
minister at the table to consider favourably this
application from the Hobsons Bay City Council for
Living Libraries funding.

Nathalia Primary School: building program
Mr WELLER (Rodney) — I wish to raise the issue
of the unfair treatment of the Nathalia Primary School
and its 159-plus students. In doing so I call upon the
Minister for Education to intervene and order a review
of the funding given to this school under the Building
the Education Revolution program. The school should
have been eligible for $2 million worth of funding
under the federal government’s BER program but
instead is to receive only $850 000.
This has come about because on the day of the audit to
determine the funding level the school enrolment
dipped below the required 150 students because of
illness and other temporary reasons. The school’s
enrolment history shows that both before and after the
day of the audit the normal figure was above
150 students. The end result is that the school is not
being treated in the same manner as other schools of a
similar mix right around the state. However, it is a
simple error which could easily be fixed by the minister
if she were prepared to make herself aware of the
situation.
I say this with some frustration as I have previously
raised the issue of Nathalia Primary School in this
house and I have also made written representations to
the minister. However, her reply has been typical of the
tired, old Brumby government — a whitewash
completely ignoring the plight of the school but
covering up with a standard response full of the usual
government spin. The arrogance of this government
knows no bounds. To not even acknowledge that a
problem exists, as distinct from even looking at a
possible solution, shows just how far out of touch this
minister in particular and the government as a whole is
with the Victorian community.
This is a government which simply refuses to listen,
and there is now a mountain of examples of problems
this has created. Unfortunately many of these relate to
the education sector. The minister now has a perfect
opportunity to prove me wrong by actually taking an
interest in the plight of the young children of Nathalia.
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It is within her power to intervene and to set the record
straight. I challenge her to do so. In the meantime, a
small country community and its children suffer
because of the government’s lack of action.

Racial and religious tolerance: offensive
advertising
Ms MUNT (Mordialloc) — My adjournment matter
is for the Minister for Multicultural Affairs. The action
I seek from the minister is that he investigate an
advertisement that appeared on page 6 of the
Dandenong Leader of Monday, 9 August. This
half-page advertisement shows a photo of a member of
Parliament that is covered in large, bold red writing
saying ‘no’ and ‘Israel’. This is a very unsubtle attack
on a Jewish member of Parliament.
We are very fortunate to live in a state that is fully
committed to multicultural values that confirm our
respect for people of all cultures, races and faiths.
However, we must be aware that we have to be
constantly vigilant in ensuring that we continue to
promote and protect this important value. So I was very
concerned to see in the Dandenong Leader this
advertisement that puts in doubt the multicultural
values we hold dear. There should be no place for
advertisements that seek votes based on prejudice. This
advertisement seems to do precisely that.
In this instance it appears to be an attack on a Jewish
member of Parliament, but it is in fact an attack on all
minority groups, for if it can occur in this case, it can
just as easily be applied to any other individual or
ethnic minority. Such an advertisement only
encourages division and hate. If we condone or allow
these attacks on ethnic, cultural or religious individuals
or minority groups, we embolden those making these
attacks and make the attacks seem almost acceptable.
These attacks are not acceptable in our state, and they
are entirely unacceptable in our civilized multicultural
democracy.
More than 50 per cent of the population of the city of
Greater Dandenong was born overseas. These residents
come from more than 150 different countries of origin
and represent a multitude of faiths and beliefs. We live
together in respect and harmony. This attack must not
be tolerated. I am very disappointed that the
Dandenong Leader has seen fit to publish this
advertisement. I urge the people there to reconsider this
approach in future. It brings no credit to anyone to
peddle in this sort of copy.
The action I seek from the minister is that he investigate
this advertisement and any other printed or Web-based
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material that may have been produced by whoever
authorised this advertisement and to establish whether
this may in fact breach the Racial and Religious
Tolerance Act or any other act and that action be taken
if such a breach has occurred.

Hill Lake, Rowville: drainage
Mr WELLS (Scoresby) — I raise a matter for the
Minister for Water — that is, if he is anywhere around
and is not running his dirt unit, getting his facts wrong.
Honourable members interjecting.
Mr WELLS — I am just wondering where he is. If
he is not focusing on his portfolio and is not here
addressing needs relating to water, maybe he is out
running the dirt unit. I was just asking a general
question, that is all. The matter I raise for the Minister
for Water is that Hill Lake in Rowville needs to be
cleaned up by Melbourne Water.
I received a letter from Mr Fred Paulette, who
explained this problem. He wrote:
Melbourne Water is just not getting the message that rubbish
and leaf matter is flooding into the lake and is coming from
the gutters surrounding the lake. There are five trees around
the lake, but where these trees are there is very little leaf
matter; but where the outlet/inlet drain is the leaf matter is so
large. It must be half a metre deep of leaf matter and rubbish,
and now it is only centimetres below the water line. This has
to prove that all the leaf matter and rubbish is coming from
the gutters surrounding the lake area. This rubbish has to be
removed now; if not it will build up above the water line this
year.

Mr Paulette received a letter from Melbourne Water via
Alan Tudge, the Liberal candidate for the seat of
Aston — who by the way is doing an outstanding job.
Chris Chesterfield, the general manager of waterways
at Melbourne Water, signed the letter, but the content
has not satisfied local residents. It states:
This organic matter is not actively collected from the lakes. It
does not present a risk to the health of the water body and
provides a source of habitat and food for aquatic animals.

The problem is it is blocking up all the drains, and it is
about that that there is a breakdown in communication
between the residents and Melbourne Water.
The Rowville Lakes are an important part of the
Rowville area, and I understand the frustration of local
residents, because this matter has been going on for
some time. I ask the minister to investigate it and to
take appropriate action to make sure the residents are
consulted and the lake is cleaned up. More importantly,
I ask the minister to find a permanent solution to stop
the problem of organic matter flowing into the lake

ADJOURNMENT
Thursday, 12 August 2010

ASSEMBLY

blocking the drains and leading to a situation where the
lakes overflow.

Electricity: wiring safety campaign
Mr BROOKS (Bundoora) — I wish to raise a
matter for the attention for the Minister for Energy and
Resources. The specific action I seek from the minister
is for him to ask Energy Safe Victoria to undertake a
targeted campaign to raise awareness of the dangers of
vulcanised indiarubber wiring in split metallic conduits
in domestic electrical installations.
Between the First World War and the Second World
War most homes were wired with this sort of rubber
cabling contained inside metal conduits. While many of
those installations have been replaced over the years, or
the buildings have been demolished, there are still
many older homes around Victoria that contain this
type of wiring system. As some members may know,
the wiring insulation wears down with age and it can
make contact with the metallic conduit. That situation
has resulted in a number of deaths in recent years.
Earlier this year down near Geelong a man was found
dead in his roof. The cause of death was making contact
with live metallic conduits.
It is a very serious issue. Many younger tradespeople
who find themselves in roof spaces or underneath floors
where these conduits may be located might not have
come across these sort of installations previously, and
they need to be made aware of the dangers. It is also
timely to encourage people to have safety switches
installed in their homes. It is important that the minister
raise this matter with Energy Safe Victoria. I am aware
that Energy Safe Victoria is aware of this issue and has
started to take some action in this regard, but it is
important that we have a fully fledged and targeted
communication campaign so that people are warned of
the dangers of these particular wiring installations.

Apprentices: training
Mr THOMPSON (Sandringham) — I wish to raise
a matter for the attention of the Minister for Education.
The specific matter I seek is the opportunity to lead a
deputation to the department on behalf of a local
enterprise, A. C. Goulding, which for the last 23 years
has been training apprentices. The owner, Cliff
Goulding, was astonished to ascertain some time ago
from the administrator of various TAFE institutions that
one of his apprentices was not able to enter the second
year of his course because he had not completed
sufficient modules.
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Many people continue to express to me their angst
about the diminution, destruction and lack of
opportunities for apprenticeship training for young
students at secondary level. An observer at
Sandringham College recently noted the removal from
the school of all the equipment that might have once
been used by young apprentices. In the late 1980s and
early 1990s technical education was abolished in
Victoria. I contrast that position with comments made
by Robyn Daley, who has been providing a voluntary
reading recovery program at Moorabbin Primary
School for 17 years. She holds the strong viewpoint that
there must be good opportunities for students entering
their secondary schooling years to get hands-on
experience and skilling in areas that will enable them to
lead productive lives rather than being forced to wait
until they turn 17, 18 or 19 to commence an
apprenticeship. But I digress too widely.
I refer to the particular case of a young apprentice who
had completed two years at the Australian Technical
College — Eastern Melbourne’s trade training facility.
He was not able to commence the second year of his
course because it was suggested he had not completed
enough modules. Mr Cliff Goulding has been
vigorously pursuing this matter because his company
has a program with apprentices to enable them to take
up certain tasks at different levels. My constituent
believes there are major discrepancies between the
information the Victorian Registration and
Qualifications Authority receives from the Australian
Technical College — Eastern Melbourne’s Ringwood
trade training facility and information received from
other parties in the apprenticeship training program.
There are concerns about the adequacy of the teaching
supplied and the lack of opportunity given to re-sit units
which have not been completed. There have been a
number of anomalies, and they need to be reviewed to
ensure that opportunities for apprentices are not
prejudiced in the future.
The SPEAKER — Order! The member’s time has
expired.

Clyde Road, Berwick: duplication
Ms GRALEY (Narre Warren South) — The matter
I raise this evening is for the attention of the Minister
for Roads and Ports. The action I seek is for the
minister to take appropriate steps to ensure that
pedestrian safety is paramount when designing the
duplication of Clyde Road, Berwick. Local residents
are very happy that the section of Clyde Road between
Kangan Drive and High Street in Berwick will be
duplicated. It is a relatively small section of road, but it
has been a cause of concern for drivers and residents
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due to traffic congestion, resulting in long delays,
especially at intersections.
Casey City Council has been calling for the duplication
for some time. It has been its no. 1 road priority. My
parliamentary colleague the member for Gembrook and
I have been working hard for some time to get
guaranteed funding for this project. Because of a
contribution of $30 million from the federal Labor
government and a contribution of $25.6 million from
the Brumby Labor government, this costly but
necessary project can now proceed. Local residents
were very happy to see the Premier in Berwick for the
announcement of this large amount of funding for the
road project, and I thank the minister for his enormous
support of this priority project.
I have been contacted by a number of people who are
very glad that Clyde Road will be duplicated but who
have some concerns, especially in regard to making
sure that the tree-lined entry to Berwick which gives the
village its special character is not ruined. I have been
informed that VicRoads will be establishing a
community consultation group to give it advice on how
best to proceed with the duplication project. I have been
disturbed to hear reports that some people are saying
the road across the railway will not be duplicated. This
duplication will be happening. I look forward to hearing
the views of the group soon. Everyone wants this
project to proceed swiftly. VicRoads will ultimately
make a decision on the final design after the
consultation process has occurred.
I have also met with members of the Monash
University Berwick campus community advisory
council who raised an important issue with me which I
want to bring to the attention of the minister. Monash
University, the fabulous Nossal High School, Berwick
TEC and Chisholm TAFE are all located on Clyde
Road. The Berwick railway station is nearby, and
regular bus services also access Clyde Road. It is a busy
precinct where students use public transport and cross
from one side of the road to the other at frequent
intervals. A student was hit in the precinct the other
day.
Some students are also dropped off by busy parents.
The road is only going to get busier. Nossal High
School, which is in its first year of operation, will
eventually have some 800 students. The TAFE is
hoping to expand because of the higher interest in its
training courses and bridging courses, which I hope will
mean that even more students will cross the road to take
up university courses.
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The front area of Monash University will house a new
super-clinic if Tony Abbott, the federal opposition
leader, does not win the federal election, which will
provide a student training capacity. The area is
becoming a very impressive education and health-care
precinct offering lots of choices for local students and
family members. We need to ensure that every student
is able to cross Clyde Road safely at any time of the day
or evening.

Bushfires: fuel reduction
Mr McINTOSH (Kew) — I raise a matter for the
attention of the Premier. The matter concerns one of the
many important, if not vital or crucial,
recommendations of the Victorian Bushfires Royal
Commission. I focus on recommendation 56, which
relates to increasing prescribed burning on public land
to an annual rolling target of prescribed burning of a
minimum of 5 per cent of state-controlled public land.
The action I seek from the Premier is that he commit
his government to immediately and fully adopting and
implementing recommendation 56 in order to
substantially reduce the impact of bushfire and the risk
to human life.
Regrettably, due to constraints agreed among all
parties, I, like many members, was unable to make a
contribution to Tuesday’s debate on the final report of
the bushfires royal commission. I formally
acknowledge the tragic loss of individuals, families and
communities enveloped in Australia’s worst ever
natural disaster. I also acknowledge the bravery and
selfless efforts of emergency workers, firemen and
women, police, State Emergency Service volunteers
and many others who rallied to assist on and off the fire
ground.
Bushfires have ravished Victoria for millennia. One
clear lesson learnt from those fires is the importance of
prescribed burning as a vital tool in preventing the
impact of bushfire. The fires of Black Friday, on
13 January 1939, left 71 dead and devastated Victoria.
One of the clear findings of the Stretton royal
commission following the Black Friday fires was the
importance of setting annual targets for prescribed
burning on public lands. This recommendation has
often been repeated. The inquiry into the 2002–03
Victorian bushfires found that prescribed burning
should be a government priority. Most recently, in 2008
the Parliament’s Environment and Natural Resources
Committee recommended that the government adopt a
minimum average annual target of 5 per cent for
prescribed burning on public land — namely
385 000 hectares.
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One of the only things we can do as a community to
alleviate the intensity of fire is prescribed burning. Now
we have recommendation 56 from the royal
commission, and Victorians want and need real action
regarding this recommendation. The Premier must stop
procrastinating and seize the initiative regarding all the
bushfire royal commission’s recommendations,
particularly that of making prescribed burning a priority
for the future safety of Victorians

Cranbourne Integrated Care Centre: services
Mr PERERA (Cranbourne) — I raise a matter for
the Minister for Health. The action I seek is for the
minister to visit the Cranbourne Integrated Care Centre
in the near future to again meet with staff to discuss
ways in which Southern Health services for residents in
Cranbourne can be improved and expanded. Since
opening in 1999 the centre has become a vital part of
this rapidly growing community, providing a wide
range of acute medical and same-day surgical services,
primary health care, mental health services and
rehabilitation.
Cranbourne Integrated Care Centre is part of Southern
Health, which is the 2010 winner of the Australian
business award for public service. Southern Health
nephrology is one of only two health services in
Australia designated as a nationally funded centre for
combined kidney and pancreas transplants. As
members of this house well know, I have been a
beneficiary of Southern Health’s excellent expert
services.
The minister’s visit will give him the opportunity to get
firsthand information on such things as same-day acute
and subacute services, allied health and rehabilitation,
community health and support services, child and
adolescent health services, crisis support services, child
and adult dental services, the Royal District Nursing
Service and specialist consulting provided at
Cranbourne Integrated Care Centre.
Cranbourne district in general, and Cranbourne in
particular, has been one of the fastest growing areas in
Victoria for about a decade. In the past eight years the
voter roll has expanded by 50 per cent, and the actual
population growth would be much more than that. The
fastest growing area in the next decade will be
Cranbourne East, with an expected 15 000 brand-new
houses coming up. The people who move into
Cranbourne are generally in the low-to-middle income
groups as a result of the comparatively moderate house
prices in the area. The demographics cover a wide
range, including a big chunk of first home buyers,
retirees, first generation migrants and young families
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et cetera. They need a good, affordable, public primary
health care system.
The fully utilised day and night dialysis centre is
testament to the growing needs of the Cranbourne
population. The growth is an indication that people
choose to live in Cranbourne as it is a great place to live
and raise a family. The health service provision by the
Brumby government will facilitate their raising healthy
families.

Responses
Mr WYNNE (Minister for Housing) — I rise to
respond to the matter raised by the member for
Williamstown. He has raised with me his advocacy for
the Hobsons Bay City Council’s application for funding
for the upgrade of the Williamstown library, which is
housed in the historic Williamstown town hall in the
waterfront area of Williamstown; I know it very well. I
acknowledge the very strong interest and advocacy that
the member for Williamstown brought to this
conversation tonight.
I will briefly touch on the subject of Victoria’s libraries.
It is an extraordinary story. We have 256 library
branches across Victoria, 27 mobile libraries servicing
452 locations and more than 9 million items in the
collection. It is an extraordinary cultural asset of this
state. Many people would wonder what the usage is of
our libraries. More than half of all Victorians belong to
a library. There are 33 million visits each year,
48 million items are borrowed, 2 million bookings are
made for the internet, which is particularly important,
and 51 000 people use home library services. This is a
fantastic success story of our government.
The successful Living Libraries program has funded a
total of 124 projects through an investment to date by
the government of $31.5 million. In the 2010 budget
the government announced a further $3 million for the
extension of the Living Libraries program. This will
fund a minimum of eight projects in 2010–11 and
increase the total allocation by the Victorian
government to the program to $34.5 million. Public
libraries across the state are eligible for grants of up to
$500 000 towards new or improved facilities. The
program has assisted a whole range of Victorian
councils and regional groupings of libraries in
delivering high-quality and accessible public library
services.
The projects the Living Libraries program has already
funded range from, as the member for Williamstown
indicated, major library facilities in his own electorate
to locating libraries in new community hubs in regional
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areas and providing specially fitted-out new prime
movers to take mobile libraries to isolated country
communities. I am sure many members would be well
aware of how important those mobile libraries are to
some of our smaller rural and regional settings.
As the member for Williamstown indicated, I have had
the privilege of opening a number of these projects
recently, including the Prahran library with the member
for Prahran — a beautiful redevelopment within the
town hall precinct in Chapel Street; the Belmont library
in the Geelong region; Altona North with the member
for Williamstown — a beautiful library which
integrates a whole range of community facilities into a
community hub; and Gisborne with the local member,
who is also the chair of our library advisory board —
we have been using the great skills of the member for
Macedon and her expertise as a professional librarian.
The firsthand benefits would be well known right
across this Parliament.
I indicate to the member that applications closed on
30 July, and they are currently going through an
assessment process. I look forward to making
announcements regarding successful applications in the
very near future, but again I commend the member for
Williamstown for not only his advocacy for his
electorate but also his deep and abiding interest in the
social infrastructure that keeps our communities
together, of which libraries are such a crucial part.
On other matters, the member for Box Hill raised a
matter for the Minister for Finance, WorkCover and the
Transport Accident Commission seeking the minister’s
clarification of whether the resources of the public
service would be made available for the development of
election policies for the government.
Honourable members interjecting.
Mr WYNNE — The government is the Labor Party.
I will make sure that matter is brought to the attention
of the Minister for Finance, WorkCover and the
Transport Accident Commission.
The member for Rodney raised a matter for the
attention of the Minister for Education seeking the
support of the minister in relation to Nathalia Primary
School and its Building the Education Revolution
funding, which was originally $2 million and is now
proposed to be $800 000.
An honourable member interjected.
Mr WYNNE — The proposition is that it was
reduced in relation to student numbers, and we are well
aware of that conversation. I will make sure the
minister is aware of that matter.
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The member for Mordialloc raised a matter for the
Minister for Multicultural Affairs seeking his
intervention in relation to a potential breach of the
Racial and Religious Tolerance Act by an
advertisement which appeared on page 6 of the
Dandenong Leader recently and which sought to attack
a Jewish member of the federal Parliament. I will make
sure the minister is aware of that matter.
The member for Scoresby raised a matter for the
Minister for Water seeking the minister’s intervention
in the cleaning up of Hill Lake in Rowville. He sought
consultation with the local community in relation to
how that site will be cleaned up.
The member for Bundoora raised a matter for the Minister
for Energy and Resources seeking the intervention of
Energy Safe Victoria in a potentially dangerous situation
involving vulcanised wire cabling arcing across metallic
conduits and seeking that Energy Safe Victoria provide
advice in relation to this potentially dangerous situation.
The member for Sandringham raised a matter for the
Minister for Education seeking a deputation to the minister
by A. C. Goulding, an electrical company, in relation to
some anomalies in apprenticeship training. I will make
sure that the minister is aware of that matter.
The member for Narre Warren South raised a matter for
the Minister for Roads and Ports seeking support for the
duplication of Clyde Road in Berwick but with a emphasis
on pedestrian access, particularly for students and people
accessing the medical facilities that hopefully will be built
there in the very near future, and making sure that that
particular duplication is pedestrian friendly.
The member for Kew raised a matter for the Premier
seeking from the Premier support for recommendation 56,
which is the recommendation in the Victorian Bushfires
Royal Commission final report in relation to a target of
5 per cent prescribed burning on state land. I will make
sure the Premier is aware of that matter.
Finally, the member for Cranbourne raised a matter for the
Minister for Health seeking the support of the minister for
a meeting with the Cranbourne Integrated Health Care
service in his electorate in relation to the future service
needs of the burgeoning population within the member’s
electorate. I will make sure that request is brought to the
attention of the Minister for Health.
The SPEAKER — Order! The house is now
adjourned.
House adjourned 10.00 p.m. until Tuesday,
31 August.
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