EXTRACTFROMBOOK

PARLIAMENT OF VICTORIA

PARLIAMENTARY DEBATES
(HANSARD)

LEGISLATIVE COUNCIL
FIFTY-EIGHTH PARLIAMENT
FIRST SESSION

Tuesday, 21 November 2017
(Extract from book 20)

Internet: www.parliament.vic.gov.au/downloadhansard
By authority of the Victorian Government Printer

The Governor
The Honourable LINDA DESSAU, AC

The Lieutenant-Governor
The Honourable KEN LAY, AO, APM

The ministry
(from 16 October 2017)
Premier. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. D. M. Andrews, MP

Deputy Premier, Minister for Education and Minister for Emergency
Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. A. Merlino, MP

Treasurer and Minister for Resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. T. H. Pallas, MP

Minister for Public Transport and Minister for Major Projects. . . . . . . . . .

The Hon. J. Allan, MP

Minister for Industry and Employment . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. B. A. Carroll, MP

Minister for Trade and Investment, Minister for Innovation and the
Digital Economy, and Minister for Small Business . . . . . . . . . . . . . . . .

The Hon. P. Dalidakis, MLC

Minister for Energy, Environment and Climate Change, and Minister for
Suburban Development . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. L. D’Ambrosio, MP

Minister for Roads and Road Safety, and Minister for Ports. . . . . . . . . . . .

The Hon. L. A. Donnellan, MP

Minister for Tourism and Major Events, Minister for Sport and Minister
for Veterans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. H. Eren, MP

Minister for Housing, Disability and Ageing, Minister for Mental Health,
Minister for Equality and Minister for Creative Industries . . . . . . . . . .

The Hon. M. P. Foley, MP

Minister for Health and Minister for Ambulance Services . . . . . . . . . . . . .

The Hon. J. Hennessy, MP

Minister for Aboriginal Affairs, Minister for Industrial Relations,
Minister for Women and Minister for the Prevention of
Family Violence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. N. M. Hutchins, MP

Special Minister of State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. G. Jennings, MLC

Minister for Consumer Affairs, Gaming and Liquor Regulation, and
Minister for Local Government . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. M. Kairouz, MP

Minister for Families and Children, Minister for Early Childhood
Education and Minister for Youth Affairs . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. Mikakos, MLC

Minister for Police and Minister for Water . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. L. M. Neville, MP

Attorney-General and Minister for Racing . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. M. P. Pakula, MP

Minister for Agriculture and Minister for Regional Development . . . . . . .

The Hon. J. L. Pulford, MLC

Minister for Finance and Minister for Multicultural Affairs . . . . . . . . . . . .

The Hon. R. D. Scott, MP

Minister for Training and Skills, and Minister for Corrections . . . . . . . . . .

The Hon. G. A. Tierney, MLC

Minister for Planning . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. R. W. Wynne, MP

Cabinet Secretary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Ms M. Thomas, MP

The Governor
The Honourable LINDA DESSAU, AC

The Lieutenant-Governor
The Honourable Justice MARILYN WARREN, AC, QC

The ministry
(to 15 October 2017)
Premier . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. D. M. Andrews, MP

Deputy Premier, Minister for Education and Minister for Emergency
Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. A. Merlino, MP

Treasurer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. T. H. Pallas, MP

Minister for Public Transport and Minister for Major Projects . . . . . . . . .

The Hon. J. Allan, MP

Minister for Small Business, Innovation and Trade. . . . . . . . . . . . . . . . . . .

The Hon. P. Dalidakis, MLC

Minister for Energy, Environment and Climate Change, and Minister for
Suburban Development . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. L. D’Ambrosio, MP

Minister for Roads and Road Safety, and Minister for Ports . . . . . . . . . . .

The Hon. L. A. Donnellan, MP

Minister for Tourism and Major Events, Minister for Sport and Minister
for Veterans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. H. Eren, MP

Minister for Housing, Disability and Ageing, Minister for Mental Health,
Minister for Equality and Minister for Creative Industries . . . . . . . . . .

The Hon. M. P. Foley, MP

Minister for Health and Minister for Ambulance Services . . . . . . . . . . . . .

The Hon. J. Hennessy, MP

Minister for Aboriginal Affairs, Minister for Industrial Relations,
Minister for Women and Minister for the Prevention of
Family Violence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. N. M. Hutchins, MP

Special Minister of State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. G. Jennings, MLC

Minister for Consumer Affairs, Gaming and Liquor Regulation, and
Minister for Local Government . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. M. Kairouz, MP

Minister for Families and Children, and Minister for Youth Affairs . . . . .

The Hon. J. Mikakos, MLC

Minister for Police and Minister for Water . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. L. M. Neville, MP

Minister for Industry and Employment, and Minister for Resources . . . .

The Hon. W. M. Noonan, MP

Attorney-General and Minister for Racing . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. M. P. Pakula, MP

Minister for Agriculture and Minister for Regional Development. . . . . . .

The Hon. J. L. Pulford, MLC

Minister for Finance and Minister for Multicultural Affairs. . . . . . . . . . . .

The Hon. R. D. Scott, MP

Minister for Training and Skills, and Minister for Corrections . . . . . . . . .

The Hon. G. A. Tierney, MLC

Minister for Planning. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. R. W. Wynne, MP

Cabinet Secretary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Ms M. Thomas, MP

The Governor
The Honourable LINDA DESSAU, AC

The Lieutenant-Governor
The Honourable Justice MARILYN WARREN, AC, QC

The ministry
(to 12 September 2017)
Premier. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. D. M. Andrews, MP

Deputy Premier, Minister for Education and Minister for Emergency
Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. A. Merlino, MP

Treasurer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. T. H. Pallas, MP

Minister for Public Transport and Minister for Major Projects. . . . . . . . . .

The Hon. J. Allan, MP

Minister for Small Business, Innovation and Trade . . . . . . . . . . . . . . . . . . .

The Hon. P. Dalidakis, MLC

Minister for Energy, Environment and Climate Change, and Minister for
Suburban Development . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. L. D’Ambrosio, MP

Minister for Roads and Road Safety, and Minister for Ports. . . . . . . . . . . .

The Hon. L. A. Donnellan, MP

Minister for Tourism and Major Events, Minister for Sport and Minister
for Veterans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. J. H. Eren, MP

Minister for Housing, Disability and Ageing, Minister for Mental Health,
Minister for Equality and Minister for Creative Industries . . . . . . . . . .

The Hon. M. P. Foley, MP

Minister for Health and Minister for Ambulance Services . . . . . . . . . . . . .

The Hon. J. Hennessy, MP

Minister for Local Government, Minister for Aboriginal Affairs and
Minister for Industrial Relations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. N. M. Hutchins, MP

Special Minister of State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. G. Jennings, MLC

Minister for Consumer Affairs, Gaming and Liquor Regulation . . . . . . . .

The Hon. M. Kairouz, MP

Minister for Families and Children, and Minister for Youth Affairs . . . . .

The Hon. J. Mikakos, MLC

Minister for Police and Minister for Water . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. L. M. Neville, MP

Minister for Industry and Employment, and Minister for Resources . . . . .

The Hon. W. M. Noonan, MP

Attorney-General and Minister for Racing . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. M. P. Pakula, MP

Minister for Agriculture and Minister for Regional Development . . . . . . .

The Hon. J. L. Pulford, MLC

Minister for Women and Minister for the Prevention of
Family Violence (until 23 August 2017) . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. F. Richardson, MP

Minister for Finance and Minister for Multicultural Affairs . . . . . . . . . . . .

The Hon. R. D. Scott, MP

Minister for Training and Skills, and Minister for Corrections . . . . . . . . . .

The Hon. G. A. Tierney, MLC

Minister for Planning . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The Hon. R. W. Wynne, MP

Cabinet Secretary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Ms M. Thomas, MP

Legislative Council committees
Privileges Committee — Ms Hartland, Ms Mikakos, Mr O’Sullivan, Ms Pulford, Mr Purcell, Mr Rich-Phillips and Ms Wooldridge.
Procedure Committee — The President, Dr Carling-Jenkins, Mr Davis, Mr Jennings, Ms Pennicuik, Ms Pulford, Ms Tierney and
Ms Wooldridge.
Legislative Council standing committees
Standing Committee on the Economy and Infrastructure — Mr Bourman, #Ms Dunn, Mr Eideh, Mr Finn, Mr Gepp, Ms Hartland,
Mr Leane, #Mr Melhem, Mr Ondarchie, Mr O’Sullivan and #Mr Rich-Phillips.
Standing Committee on the Environment and Planning — Ms Bath, #Mr Bourman, Mr Dalla-Riva, Mr Davis, Ms Dunn, Mr Elasmar,
#Ms Hartland, Mr Melhem, #Mr Purcell, #Mr Ramsay, Ms Shing, #Ms Symes and Mr Young.
Standing Committee on Legal and Social Issues — #Ms Crozier, #Mr Elasmar, Ms Fitzherbert, #Ms Hartland, Mr Morris, Mr Mulino,
Ms Patten, Mrs Peulich, #Mr Rich-Phillips, Mr Somyurek, Ms Springle and Ms Symes.
# participating members
Legislative Council select committees
Port of Melbourne Select Committee — Mr Mulino, Mr Ondarchie, Mr Purcell, Mr Rich-Phillips, Ms Shing and Ms Tierney.
Fire Services Bill Select Committee — Ms Hartland, Ms Lovell, Mr Melhem, Mr Mulino, Mr O’Sullivan, Mr Rich Phillips, Ms Shing
and Mr Young.
Joint committees
Accountability and Oversight Committee — (Council): Mr O’Sullivan, Mr Purcell and Ms Symes. (Assembly): Mr Angus, Mr Gidley,
Mr Staikos and Ms Thomson.
Dispute Resolution Committee — (Council): Mr Bourman, Mr Dalidakis, Ms Dunn, Mr Jennings and Ms Wooldridge.
(Assembly): Ms Allan, Mr Clark, Ms Hutchins, Mr Merlino, Mr M. O’Brien, Mr Pakula and Mr Walsh.
Economic, Education, Jobs and Skills Committee — (Council): Mr Bourman, Mr Elasmar and Mr Melhem. (Assembly): Mr Crisp,
Mrs Fyffe, Ms Garrett and Ms Ryall.
Electoral Matters Committee — (Council): Ms Bath, Ms Patten and Mr Somyurek. (Assembly): Ms Asher, Ms Blandthorn, Mr Dixon
and Ms Spence.
Environment, Natural Resources and Regional Development Committee — (Council): Mr O’Sullivan, Mr Ramsay and Mr Young.
(Assembly): Mr J. Bull, Ms Halfpenny, Mr Richardson and Mr Riordan.
Family and Community Development Committee — (Council): Dr Carling-Jenkins and Mr Finn. (Assembly): Ms Britnell,
Ms Couzens, Mr Edbrooke, Ms Edwards and Ms McLeish.
House Committee — (Council): The President (ex officio), Mr Eideh, Ms Hartland, Ms Lovell, Mr Mulino and Mr Young.
(Assembly): The Speaker (ex officio), Mr J. Bull, Mr Crisp, Mrs Fyffe, Mr Staikos, Ms Suleyman and Mr Thompson.
Independent Broad-based Anti-corruption Commission Committee — (Council): Mr Ramsay and Ms Symes.
(Assembly): Mr Hibbins, Mr D. O’Brien, Mr Richardson, Ms Thomson and Mr Wells.
Law Reform, Road and Community Safety Committee — (Council): Mr Gepp and Ms Patten. (Assembly): Mr Dixon, Mr Howard,
Ms Suleyman, Mr Thompson and Mr Tilley.
Public Accounts and Estimates Committee — (Council): Ms Patten, Ms Pennicuik and Ms Shing. (Assembly): Mr Dimopoulos,
Mr Morris, Mr D. O’Brien, Mr Pearson, Mr T. Smith and Ms Ward.
Scrutiny of Acts and Regulations Committee — (Council): Ms Bath and Mr Dalla-Riva. (Assembly): Ms Blandthorn, Mr J. Bull,
Mr Dimopoulos, Ms Kilkenny and Mr Pesutto.

Heads of parliamentary departments
Assembly — Acting Clerk of the Legislative Assembly: Ms Bridget Noonan
Council — Acting Clerk of the Parliaments and Clerk of the Legislative Council: Mr A. Young
Parliamentary Services — Secretary: Mr P. Lochert

MEMBERS OF THE LEGISLATIVE COUNCIL
FIFTY-EIGHTH PARLIAMENT — FIRST SESSION

President:
The Hon. B. N. ATKINSON
Deputy President:
Mr K. EIDEH
Acting Presidents:
Ms Dunn, Mr Elasmar, Mr Melhem, Mr Morris, Ms Patten, Mr Purcell, Mr Ramsay
Leader of the Government:
The Hon. G. JENNINGS
Deputy Leader of the Government:
The Hon. J. L. PULFORD
Leader of the Opposition:
The Hon. M. WOOLDRIDGE
Deputy Leader of the Opposition:
The Hon. G. K. RICH-PHILLIPS
Leader of The Nationals:
Mr L. B. O’SULLIVAN
Leader of the Greens:
Dr S. RATNAM

Member

Region

Atkinson, Mr Bruce Norman
Barber, Mr Gregory John1
Bath, Ms Melina2
Bourman, Mr Jeffrey
Carling-Jenkins, Dr Rachel3
Crozier, Ms Georgina Mary
Dalidakis, Mr Philip
Dalla-Riva, Mr Richard Alex Gordon
Davis, Mr David McLean
Drum, Mr Damian Kevin4
Dunn, Ms Samantha
Eideh, Mr Khalil M.
Elasmar, Mr Nazih
Finn, Mr Bernard Thomas C.
Fitzherbert, Ms Margaret
Gepp, Mr Mark5
Hartland, Ms Colleen Mildred
Herbert, Mr Steven Ralph6
Jennings, Mr Gavin Wayne
Leane, Mr Shaun Leo
Lovell, Ms Wendy Ann
Melhem, Mr Cesar

Party

Eastern Metropolitan
Northern Metropolitan
Eastern Victoria
Eastern Victoria
Western Metropolitan
Southern Metropolitan
Southern Metropolitan
Eastern Metropolitan
Southern Metropolitan
Northern Victoria
Eastern Metropolitan
Western Metropolitan
Northern Metropolitan
Western Metropolitan
Southern Metropolitan
Northern Victoria
Western Metropolitan
Northern Victoria
South Eastern Metropolitan
Eastern Metropolitan
Northern Victoria
Western Metropolitan

LP
Greens
Nats
SFFP
AC
LP
ALP
LP
LP
Nats
Greens
ALP
ALP
LP
LP
ALP
Greens
ALP
ALP
ALP
LP
ALP

Member
Mikakos, Ms Jenny
Morris, Mr Joshua
Mulino, Mr Daniel
O’Brien, Mr Daniel David7
O’Donohue, Mr Edward John
Ondarchie, Mr Craig Philip
O’Sullivan, Luke Bartholomew8
Patten, Ms Fiona
Pennicuik, Ms Susan Margaret
Peulich, Mrs Inga
Pulford, Ms Jaala Lee
Purcell, Mr James
Ramsay, Mr Simon
Ratnam, Dr Samantha Shantini9
Rich-Phillips, Mr Gordon Kenneth
Shing, Ms Harriet
Somyurek, Mr Adem
Springle, Ms Nina
Symes, Ms Jaclyn
Tierney, Ms Gayle Anne
Wooldridge, Ms Mary Louise Newling
Young, Mr Daniel

1

7

2

8

Resigned 28 September 2017
Appointed 15 April 2015
3
DLP until 26 June 2017
4
Resigned 27 May 2016
5
Appointed 7 June 2017
6
Resigned 6 April 2017

Region
Northern Metropolitan
Western Victoria
Eastern Victoria
Eastern Victoria
Eastern Victoria
Northern Metropolitan
Northern Victoria
Northern Metropolitan
Southern Metropolitan
South Eastern Metropolitan
Western Victoria
Western Victoria
Western Victoria
Northern Metropolitan
South Eastern Metropolitan
Eastern Victoria
South Eastern Metropolitan
South Eastern Metropolitan
Northern Victoria
Western Victoria
Eastern Metropolitan
Northern Victoria

Resigned 25 February 2015
Appointed 12 October 2016
9
Appointed 18 October 2017

PARTY ABBREVIATIONS
AC — Australian Conservatives; ALP — Labor Party; ASP — Australian Sex Party;
DLP — Democratic Labour Party; Greens — Australian Greens;
LP — Liberal Party; Nats — The Nationals;
SFFP — Shooters, Fishers and Farmers Party; V1LJ — Vote 1 Local Jobs

Party
ALP
LP
ALP
Nats
LP
LP
Nats
ASP
Greens
LP
ALP
V1LJ
LP
Greens
LP
ALP
ALP
Greens
ALP
ALP
LP
SFFP

CONTENTS

TUESDAY, 21 NOVEMBER 2017
ACKNOWLEDGEMENT OF COUNTRY ........................ 6183
PARLIAMENT OF VICTORIA 161ST ANNIVERSARY . 6183
CRIMES LEGISLATION AMENDMENT
(PROTECTION OF EMERGENCY WORKERS AND
OTHERS) BILL 2017

Introduction and first reading.................................... 6183
Statement of compatibility.......................................... 6183
Second reading ........................................................... 6185
DRUGS, POISONS AND CONTROLLED
SUBSTANCES AMENDMENT (MEDICALLY
SUPERVISED INJECTING CENTRE) BILL 2017

Introduction and first reading.................................... 6186
Statement of compatibility.......................................... 6186
Second reading ........................................................... 6188
PLANNING AND ENVIRONMENT AMENDMENT
(PUBLIC LAND CONTRIBUTIONS) BILL 2017

Introduction and first reading.................................... 6190
Statement of compatibility.......................................... 6190
Second reading ........................................................... 6192
SERVICE VICTORIA BILL 2017

Introduction and first reading.................................... 6194
Statement of compatibility.......................................... 6194
Second reading ........................................................... 6197
STATE TAXATION ACTS FURTHER AMENDMENT
BILL 2017

Introduction and first reading.................................... 6199
Statement of compatibility.......................................... 6199
Second reading ........................................................... 6200
TRANSPORT LEGISLATION AMENDMENT (ROAD
SAFETY, RAIL AND OTHER MATTERS) BILL 2017

Introduction and first reading.................................... 6202
Statement of compatibility.......................................... 6202
Second reading ........................................................... 6207
PETITIONS

Crime prevention ........................................................ 6209
Voluntary assisted dying ..................................6209, 6210
Whittlesea police station ............................................ 6210
PAPERS ............................................................................ 6210
BUSINESS OF THE HOUSE

General business ........................................................ 6210
Adjournment ............................................................... 6391
STANDING COMMITTEE ON THE ENVIRONMENT
AND PLANNING

Reporting date ............................................................ 6211
MEMBERS STATEMENTS

Great forest national park.......................................... 6211
Cr Sarah Mansfield .................................................... 6211
Country Fire Authority Mooroopna brigade............ 6211
Michael Hutchence..................................................... 6211
Latrobe Valley Enterprises ........................................ 6211
Ballarat railway station precinct............................... 6212
Greater Geelong City Council................................... 6212
Youth justice system.................................................... 6212
Northcote by-election ............................ 6212, 6213, 6214
Parliamentary sitting hours ....................................... 6213
Run Geelong ............................................................... 6213
Government performance .......................................... 6214

VOLUNTARY ASSISTED DYING BILL 2017

Committee .................................... 6214, 6232, 6290, 6380
Third reading .............................................................. 6390
DISTINGUISHED VISITORS...................... 6224, 6290, 6380
QUESTIONS WITHOUT NOTICE

Waste and recycling industry ..........................6224, 6225
Westgarth Primary School......................................... 6225
Youth justice centres................................................... 6225
Australian marriage law postal survey ..................... 6226
Animal Welfare Victoria ............. 6226, 6227, 6228, 6229
Written responses ....................................................... 6230
QUESTIONS ON NOTICE

Answers ....................................................................... 6230
CONSTITUENCY QUESTIONS

Northern Victoria Region .......................................... 6230
South Eastern Metropolitan Region................6230, 6231
Western Victoria Region ............................................ 6231
Western Metropolitan Region ................................... 6231
Southern Metropolitan Region ........................6231, 6232
Eastern Metropolitan Region .................................... 6231
ADJOURNMENT ............................................................. 6391

ACKNOWLEDGEMENT OF COUNTRY
Tuesday, 21 November 2017

COUNCIL

Tuesday, 21 November 2017
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 12.04 p.m. and read the prayer.
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In my opinion, the bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.
Overview

ACKNOWLEDGEMENT OF COUNTRY
The PRESIDENT (12:05) — On behalf of the
Victorian state Parliament I acknowledge the
Aboriginal peoples, the traditional custodians of this
land which has served as a significant meeting place of
the first people of Victoria. I acknowledge and pay
respect to the elders of the Aboriginal nations in
Victoria past and present and welcome any elders and
members of the Aboriginal communities who may visit
or participate in the events or proceedings of the
Parliament this week. I am sure there will be one who
will attend the Parliament sometime during this week.

The bill introduces new offences to specifically address
incidents where offenders use motor vehicles to harm police
and other emergency workers.
The bill delivers on the government’s commitment to protect
police and other emergency workers from violence and harm.
The bill will amend the Crimes Act 1958 to introduce the
following new offences:
a.

intentionally exposing an emergency worker, a
custodial officer or a youth justice custodial worker
to risk by driving (maximum 20 year term of
imprisonment);

b.

recklessly exposing an emergency worker, a
custodial officer or a youth justice custodial worker
to risk by driving (maximum 10 year term of
imprisonment);

c.

damaging an emergency services vehicle
(maximum five-year term of imprisonment).

PARLIAMENT OF VICTORIA
161ST ANNIVERSARY
The PRESIDENT (12:06) — Could I just also, as a
point of historic note, mention to the house that
members of the very first Parliament of Victoria were
sworn in on 21 November 1856, so on this day.
Sir James Frederick Palmer was sworn in as the first
President of the Legislative Council, and Sir Francis
Murphy was sworn in as the first Speaker of the
Legislative Assembly. The official opening of the
Victorian Parliament was held a few days later on
25 November 1856.

CRIMES LEGISLATION AMENDMENT
(PROTECTION OF EMERGENCY
WORKERS AND OTHERS) BILL 2017
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter’), I make this
statement of compatibility with respect to the Crimes
Legislation Amendment (Protection of Emergency Workers
and Others) Bill 2017 (the bill).

A statutory two-year minimum term of imprisonment will
apply if an adult offender commits the offence of intentionally
exposing an emergency worker to risk to safety by driving
and in so doing causes an injury to the emergency worker
while they are on duty.
Further, intentionally or recklessly exposing an emergency
worker to risk to safety by driving will require the imposition
of a custodial sentence if the offence is committed in certain
aggravating circumstances, for example, where the motor
vehicle is stolen.
Human rights issues
Human rights protected by the charter that are relevant to
the bill
Protection from cruel, inhuman or degrading punishment
(section 10 of the charter)
Section 10 of the charter provides the right for a person to not
be treated or punished in a cruel, inhuman or degrading way.
In my opinion the bill does not limit this right.
Statutory minimum non-parole period
The amendments require the court to impose a statutory
minimum sentence of two years if an adult offender commits
the offence of intentionally exposing an emergency worker to
risk to safety by driving and in so doing causes an injury to
the emergency worker while they are on duty. This
requirement is relevant to the right to protection from cruel,
inhuman or degrading punishment in section 10 of the
charter.
Although this right is relevant, the bill contains safeguards
that protect against the imposition of a sentence of
imprisonment that is inappropriate, unjust or disproportionate.
The safeguards include the availability of full sentencing

CRIMES LEGISLATION AMENDMENT (PROTECTION OF EMERGENCY WORKERS AND OTHERS) BILL 2017
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discretion where a court is satisfied of the existence of a
special reason in relation to an offender or the particular
circumstances of a case as set out in section 10A of the
Sentencing Act 1991. The special reasons are:
the offender assisted or has undertaken to assist in the
investigation or prosecution of an offence; or
the offender was aged over 18 but under 21 years of age
at the time of the commission of the offence and can
prove that due to psychosocial immaturity was unable to
regulate his or her behaviour; or
the offender can prove he or she has impaired mental
functioning; or
the court makes a hospital security or residential
treatment order; or
there are substantial and compelling reasons that justify
a departure from the statutory minimum sentence.
These statutory minimum sentences do not apply to offenders
who were under 18 years old at the time of the commission of
the offence. The working group — comprised of
representatives from the Department of Justice and
Regulation, Victoria Police, and the Police Association of
Victoria — which developed these offences considered that
statutory minimum sentences would not act as a deterrent to
children who may commit these offences. Instead, the
working group in consultation with the Children’s Court of
Victoria is considering other measures to ensure young
people are sentenced and supervised in the community
appropriately.
Requirement to impose a custodial sentence in certain
circumstances
Intentionally or recklessly exposing an emergency worker to
risk to safety by driving will require the imposition of a
custodial order if the offence is committed in certain
aggravating circumstances, for example, where the motor
vehicle is stolen or is committed in connection with a serious
indictable offence. This will mean that offenders cannot be
sentenced to a community correction order or other
community-based order.
This requirement is also relevant to the right to protection
from cruel, inhuman or degrading punishment (section 10).
However, the amendments also maintain safeguards to
prevent the imposition of a custodial sentence when it is
inappropriate or unjust. The requirement does not apply to
offenders under the age of 18 at the time of offending, and the
special reasons (as described above) are replicated for these
provisions, meaning a court will retain full sentencing
discretion when one of these reasons exists.
Right to liberty and security of person (section 21 of the
charter)
Section 21 of the charter provides that every person has the
right to liberty, and that a person must not be deprived of his
or her liberty, except on grounds, and in accordance with
procedures, established by law. Section 21 also provides that
every person has the right to security.
The right to liberty needs to be balanced with the right to
security, specifically, the community’s right to safety and
security, which includes protection from being subject to
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criminal offending. Although conviction for the new offences
may result in the deprivation of liberty, it will only arise as a
result of a sentence imposed after conviction for an offence
by an independent court after a fair hearing.
These offences and corresponding penalties apply to a clearly
defined cohort of victims, that is, emergency workers,
custodial officers and youth justice custodial workers on duty
where the prosecution proves that the offender knew or was
reckless as to whether the victim was an emergency worker,
custodial officer or youth justice custodial worker. By
working in dangerous environments, these people play an
important role on behalf of the broader community. In these
circumstances the deprivation of an offender’s liberty is
necessary to preserve the right to security of person of
emergency workers, custodial officers and youth justice
custodial workers on duty.
Right to a fair hearing (section 24 of the charter)
Section 24(1) of the charter provides that a person charged
with a criminal offence has the right to have the charge or
proceeding decided by a competent, independent and
impartial court or tribunal after a fair and public hearing. In
my opinion this right is not limited by this bill.
The right in section 24(1) is engaged by the sentencing
provisions which apply to three new offences created by these
amendments which restrain judicial discretion. Although
there is a general requirement that in certain circumstances
courts impose a minimum non-parole period or a custodial
order, this requirement is restrained. As outlined above, these
sentencing provisions provide that where special reasons
exist, including the existence of substantial and compelling
circumstances, a court retains full sentencing discretion. This
will ensure the imposition of sentences that are just and
appropriate in the circumstances, allow the courts to take into
account factors that reduce an offender’s culpability and
justify a departure from the requirement to impose a statutory
minimum sentence.
Further, the amendments are necessary to introduce
appropriate sentences to effectively protect, punish and deter
violence against emergency workers performing their
professional duties in circumstances where the offender knew
or was reckless as to whether the victim was an emergency
worker.
These amendments do not impact on a person’s ability to
respond to the allegations made against them, to advocate for
why they should be shown leniency by the sentencing court,
to appeal the decision of a sentencing court or to have their
matters determined consistently with the rules of procedural
fairness, criminal procedure and other sentencing laws.
Rights in criminal proceedings (section 25 of the charter)
Section 25(1) of the charter provides the right to be presumed
innocent, and section 25(2) outlines minimum guarantees in
criminal proceedings.
Presumption against bail for offender
A presumption against bail will apply to offenders charged
with any of the new offences. This means that offenders will
be required to show compelling reasons as to why they should
be granted bail.
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In Victoria, there is a presumption that a person accused of an
offence who is held in custody shall be granted bail. This
reflects section 25(1) of the charter which states that a person
has the right to be presumed innocent until proven guilty, and
supports an accused person to remain in the community
pending the determination of the charges. This presumption
of bail is subject to a number of exceptions, directed at
ensuring that an accused person is not a danger to the public,
does not commit offences while on bail, and appears at
subsequent criminal hearings including their trial.
Due to the serious nature of these offences, it is proportionate,
reasonable and appropriate that an offender charged with any
of these offences is required to demonstrate compelling
reasons as to why they should be released into the community
on bail.
An accused’s rights in section 25(2) are not affected by these
amendments, which maintain the accused’s ability to be
informed of the charges against them, communicate with
legal representatives, obtain legal assistance and generally
prepare their defence.
Right not to be tried or punished more than once
(section 26 of the charter)
Section 26 of the charter provides that a person must not be
punished more than once for an offence in respect of which
they have been convicted.
This bill creates a presumption in the Sentencing Act that
every term of imprisonment imposed on a person for any of
the five offences must, unless otherwise directed by the court,
be served cumulatively on any uncompleted sentence of
imprisonment imposed on that offender. This requirement is
relevant to the right not be tried or punished more than one in
section 26 of the charter.
Although this right is relevant, in light of the purpose of
providing adequate deterrence from harming emergency
workers on duty, the right is not unjustifiability limited by the
requirement for sentences to be served cumulatively.
Additionally, despite the legislative presumption, a court can
direct that a term of imprisonment be served concurrently
where it considers necessary to achieve the aims of
sentencing.
In my opinion this bill does not limit any charter rights.
The Hon. Gayle Tierney, MP
Minister for Corrections

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(12:09) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
The Crimes Legislation Amendment (Protection of
Emergency Workers and Others) Bill 2017 introduces new
offences in the Crimes Act 1958 to protect police from harm.
On 9 August 2017, I announced that the government would
fast track new laws to specifically address incidents where
offenders use motor vehicles to harm police and emergency
workers. This bill contains these laws.
These reforms have been developed in close consultation with
Victoria Police and the Police Association of Victoria.
This bill introduces the following offences, which have been
endorsed by Victoria Police and the Police Association:
intentionally exposing an emergency worker, a custodial
officer or a youth justice custodial worker to risk by
driving (maximum 20-year term of imprisonment);
recklessly exposing an emergency worker, a custodial
officer or a youth justice custodial worker to risk by
driving (maximum 10-year term of imprisonment); and
damaging an emergency services vehicle (maximum
five-year term of imprisonment).
The bill also introduces aggravated versions of the new
offences of intentionally or recklessly exposing an emergency
worker, a custodial officer or a youth justice custodial worker
to risk by driving.
These reforms are broader than just police car ramming and
damage to property. They focus on the safety of police and
emergency workers, and cover incidents where offenders
drive at a police officer who is not in a car.
A statutory two-year minimum term of imprisonment will
apply if an adult offender commits the offence of intentionally
exposing an emergency worker to risk to safety by driving
and in so doing causes an injury to the emergency worker
while they are on duty.
Further, intentionally or recklessly exposing an emergency
worker to risk to safety by driving will require the imposition
of a custodial sentence if the offence is committed in certain
aggravating circumstances, for example, where the motor
vehicle is stolen, where the offence occurred in connection
with another indictable offence, or where the offender has
also damaged the emergency service vehicle.
Violence towards police and emergency workers in the line of
duty is unacceptable and will not be tolerated. These reforms
reflect the government’s commitment to cracking down on
offenders who harm, or seek to harm, a police officer or
emergency worker.
Through the design of these offences and penalties the
government’s expectation and intention is clear — charges
for the offences of exposing an emergency worker to risk
offence and the damage to an emergency services vehicle
charges can and should (where appropriate) be laid and
prosecuted simultaneously, thereby requiring the imposition
of a custodial sentence.
The government shares the concerns of police officers when
offences involving violent behaviour towards police are the
subject of plea deals by police prosecutors. If an offender,
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intentionally or recklessly exposes an emergency worker to
risk to safety by driving and the offence is committed in
certain aggravating circumstances, the offender should go to
prison.
To ensure that offenders whose conduct exposes emergency
workers to harm receive appropriate and targeted sanctions,
the working group will review police prosecutorial practices
to address the circumstances in which plea arrangements are
entered into in cases involving police harm offences.
These new offences are comprehensive in scope and strong in
sentencing. Fittingly these offences are also accompanied by:
a presumption against bail — offenders must show
compelling reasons as to why they should be granted
bail; and
if found guilty, it is the intention of this bill, that every
term of imprisonment imposed on a person for the new
offences, must be served cumulatively on any sentence
of imprisonment imposed on that offender and still to
be served.
Furthermore, persons found guilty or convicted for exposing
an emergency worker to risk by driving will be subject to
driver’s licence confiscation and disqualification provisions;
and these offences will be captured in the Road Safety
Act 1986 which will mean the vehicles used in the
commission of offences can be subject to impoundment and
forfeiture.
The government has asked the working group to develop a
more comprehensive suite of reforms to address harm to
police, and legislative measures to further protect police from
harm will be brought forward for government to consider
shortly.
I commend the bill to the house.

Debate adjourned for Mr O’DONOHUE (Eastern
Victoria) on motion of Mr Ondarchie.
Debate adjourned until Tuesday, 28 November.

DRUGS, POISONS AND CONTROLLED
SUBSTANCES AMENDMENT
(MEDICALLY SUPERVISED INJECTING
CENTRE) BILL 2017
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
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Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the charter), I make this
statement of compatibility with respect to the Drugs, Poisons
and Controlled Substances Amendment (Medically
Supervised Injecting Centre) Bill 2017.
In my opinion, the Drugs, Poisons and Controlled Substances
Amendment (Medically Supervised Injecting Centre) Bill
2017, as introduced to the Legislative Council, is compatible
with human rights as set out in the charter. I base my opinion
on the reasons outlined in this statement.
Overview
The Drugs, Poisons and Controlled Substances Amendment
(Medically Supervised Injecting Centre) Bill 2017 (the bill)
establishes a new legislative scheme to allow for the licensing
and operation of a single medically supervised injecting
centre on a trial basis. The key elements of the scheme are:
the site will be the North Richmond Community Health
centre, which is located in the area identified as having
the highest rate of heroin overdose deaths and
heroin-related ambulance call-outs in Victoria, with
significant impacts upon the entire community;
the Secretary to the Department of Health and Human
Services may grant a single licence to operate a
medically supervised injecting centre at that site if they
are satisfied that the necessary preconditions have been
met, including the establishment of internal management
protocols for the centre;
the initial period for the trial is two years with the ability
to extend the trial period for a further three years. The
minister is to arrange for a review to be conducted of the
operation of the centre which will be relevant to any
decision on whether an extension to the trial period is
appropriate;
there will be strong oversight of the centre with the
director and supervisor of the centre required to be
registered medical practitioners and the supervisor must
supervise the centre at all times;
the centre will be required to make effective referrals of
drug users to other relevant health and support services;
during the trial period, some limited protections against
liability will be provided to drug users in respect of the
use, supply, possession and administration of a small
prescribed quantity of a prescribed drug of dependence
while the drug user is at the medically supervised
injecting centre; and
the staff of the medically supervised injecting centre and
licensee will also be granted protection against criminal
liability arising from the operation of the centre and, in
some limited circumstances, so will the owner and
occupier of the site and the staff operating at the licensed
premises site.
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Human rights issues
Right to life (section 9)
Section 9 of the charter provides that every person has the
right to life and has the right not to be arbitrarily deprived of
life.
The right to life is one of the most fundamental of all human
rights. It is concerned with both the protection and
preservation of life. Under international human rights law, the
right in section 9 of the charter includes an obligation on the
state to refrain from conduct that results in the arbitrary
deprivation of life, as well as a positive duty to introduce
appropriate safeguards to minimise the risk of loss of life.
The bill establishes a scheme for drug users to attend at a
medically supervised injecting centre in order to
self-administer certain prohibited drugs or substances. Given
the inherent dangers to the human body of the injection of
such drugs or substances, the scheme has the capacity to
engage the right to life. However, the object of the scheme
established under the bill is not to encourage or condone the
use of prohibited substances but rather it is one of harm
minimisation. The state’s obligation to respect a person’s
right to life includes a positive duty to properly and openly
investigate health risks as a result of drug addiction in order to
take positive steps to protect the lives of those affected and
minimise harm caused by addiction.
The bill’s establishment of a medically supervised injecting
centre promotes and protects the right to life in a number of
respects.
Firstly, the bill takes positive steps to reduce the number of
deaths caused by drug overdose. The evidence of similar trials
in NSW and around the world has shown that medically
supervised injecting centres are successful in reducing drug
related overdose deaths. The bill provides strong oversight of
the centre by requiring both the director and supervisor of the
centre to be registered medical practitioners (see proposed
s 55B) and the supervisor must supervise the centre at all
times (see proposed s 55E(3)(b)). These requirements provide
an important safeguard for persons attending at the centre by
ensuring that they are provided with immediate and
appropriate medical supervision in the event of an overdose,
thereby minimising any risk of loss of life.
Secondly, the bill promotes the right to life by improving
access to drug treatment, health and welfare services. The bill
provides for internal management protocols that require the
centre to facilitate access or referral to appropriate health and
support services (see proposed s 55E(3)(c)). These services
include drug and alcohol services, drug and alcohol
detoxification and rehabilitation services, medical services,
mental health services, health education services, opioid
substitution services, services for bloodborne diseases and
sexually transmitted diseases, and services involving a needle
exchange program. This aspect of the bill recognises that drug
addiction is complex but is, first and foremost, a health issue
that requires a package of tailored interventions based on
harm reduction principles. By mandating the requirement for
referrals, the bill ensures that vulnerable drug users are
provided with the opportunity to engage with life-saving
treatment and support services.
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Thirdly, the bill protects and promotes the right to life of other
members of the community. In particular, a medically
supervised injecting facility reduces the risks to emergency
services workers and community members arising from the
use of illicit drugs, particularly in public places. Currently,
when emergency services workers and other community
members respond to a drug overdose in the community they
do so in less than optimal circumstances, thereby exposing
them to an increased risk of harm, including needle stick
injuries and bloodborne diseases. Public injection and
inappropriately discarded syringes and needles are a
significant issue in the North Richmond/Abbotsford area,
with drugs being injected and syringes left in public areas and
in residents’ front and rear yards. Evidence from interstate
and other countries shows that injecting facilities reduce the
incidence of public injecting, inappropriately discarded drug
paraphernalia, heroin overdoses and heroin-related ambulance
call-outs.
Fourthly, the bill also promotes the right to life of drug users
and other members of the community by ensuring that
vulnerable drug users are referred to services for bloodborne
diseases and needle and syringe exchange programs (see
proposed s 55E(3)(c)(v) and s 55E(3)(c)(vi)), thereby
reducing the spread of such diseases. This includes but is not
limited to HIV infection and hepatitis C.
Protection of families and children (section 17)
Section 17 of the charter provides that families are the
fundamental group unit of society and are entitled to be
protected by society and the state; and every child has the right,
without discrimination, to such protection as is in his or her best
interests and is needed by him or her by reason of being a child.
The bill includes provisions that prevent children from
admission to any part of the centre that is used for the purpose
of the administration of any prohibited drug (see proposed
s 55H(1)(a) and the procedures required under s 55E(3)(d)).
This condition engages the right of a child to such protection
as is in his or her best interests and is needed by him or her by
reason of being a child. It does not, however, limit this right.
The reason the bill does not allow children to access the
supervised injecting services of the centre is that there are
more appropriate and targeted treatment options to effectively
meet the needs of young persons with addiction issues. There
is a network of alcohol and other drug youth treatment
providers across the state, operating on an integrated
continuous care model with a focus on proactive engagement
and family-focused care. In 2016–17, over 7500 young
people accessed these treatment services. Given the particular
vulnerabilities of children due to their age, it is not considered
that it is in their best interests to access the services of a
supervised injecting centre.
Further, the bill promotes the rights of children, particularly
those living in, attending school or visiting the North
Richmond/Abbotsford area, by reducing their exposure to the
adverse effects of public injection of illicit drugs. Families and
children living in the area are regularly exposed to persons
injecting drugs, inappropriately discarded syringes and needles,
drug affected persons, persons experiencing overdoses and
being attended to by emergency services, and the aftermath of
an overdose including dead bodies. These experiences have the
potential to be particularly traumatic and harmful for children,
especially if exposed to them on a regular basis.
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Equality before the law (s 8)

Rights to be presumed innocent (s 25(1))

Section 8 of the charter provides that every person is equal
before the law and protects against discrimination, including
on the basis of age.

Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law.

The bill includes provisions that prevent children from
accessing any part of the centre that is used for the purpose of
administration of a prohibited drug (see proposed s 55H(1)(a)
and the procedures required under s 55E(3)(d)). These
restrictions are reasonable limits upon the right to equality.
They are important safeguards for the protection of children,
both from using illicit drugs themselves and from being
exposed to drug use and its adverse effects.

The bill does not create any new offences. However, the act
does create new exemptions to a range of drug offences under
the act. Proposed s 55K provides an exemption for a person
who is a client of the licensed medically supervised injecting
centre who uses, supplies, possesses or administers a drug of
dependence that is an injecting centre drug in a permitted
quantity of injecting centre drug in a licensed medically
supervised injecting centre. Proposed s 55L provides an
exemption for the licensee and staff of the licensed medically
supervised injecting centre if the activity is carried out in the
conduct and operation of the licensed medically supervised
injecting centre. A limited exemption is also provided for the
other staff operating at the premises but not engaged by the
licensed medically supervised injecting centre, the licensee,
the owner of the site and each occupier of the site. Pursuant to
s 104 of the act, the burden of proving any of the exemptions
will lie upon the person seeking to avail himself thereof. The
standard of proof is on the balance of probabilities.

The restrictions upon children accessing the services of the
medically supervised injection centre are consistent with the
prohibitions upon children consuming alcohol on licensed
premises. They reflect the broader policy inherent in our legal
system that children do not have full autonomy to make
decisions of this nature, and remain subject to the supervision
of their parents. Insofar as children are treated differently
from adults, thereby engaging the right to equality in s 8,
those limits are reasonable and justified. As set out above,
given the particular vulnerabilities of children it is not
considered that it is in their best interests to access the
services of a supervised injecting centre and there are more
appropriate and targeted treatment options to effectively meet
the needs of young persons with addiction issues.
Right to privacy and reputation (section 13)
Section 13 of the charter provides that a person has the right
to not have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with; and
not to have his or her reputation unlawfully attacked.
Clause 6 of the bill inserts a provision that enables authorised
officers to enter upon the premises of the medically
supervised injecting centre, to ascertain whether the act,
regulations, licence and internal management protocols are
being complied with and to exercise other powers under
s 42(1) of the act. Those powers include: examining any room
or part of such premises and any goods or records therein;
take an account of any poisons or controlled substances
therein; obtaining a sample of any poison or controlled
substance which is in or on the premises. The exercise of
these powers may engage an interference with a person’s
privacy. However, in circumstances where they are conferred
for and limited to the important purpose of ascertaining
compliance with the act, regulations, licence and internal
management protocols, any such interference is lawful and
not arbitrary and therefore compatible with the right to
privacy in s 13 of the charter.
Proposed new s 55P requires the minister to conduct a review
and authorises the minister to access, collect, use and disclose
any data or information to complete the review. However, these
powers are subject to the protections in the health privacy
principles in the Health Records Act 2001 and the information
privacy principles in the Privacy and Data Protection Act 2014.
Accordingly, I consider that the provisions are compatible with
the right to privacy in s 13 of the charter.

Ordinarily, the presumption of innocence requires that the
prosecution prove all matters beyond reasonable doubt. The
creation of an exemption that involves an imposition of a
burden on the accused to establish the exemption amounts to
a limit upon the right to be presumed innocent. However, I
consider that it is reasonable and justifiable to create
exemptions with a reverse burden of proof in these particular
circumstances. While the courts have emphasised the
importance of the presumption of innocence, they have also
recognised a special class of cases ‘arising under enactments
which prohibit the doing of an act save in specified
circumstances or by persons of specified classes or with
specified qualifications or with the licence or permission of
specified authorities’ (see R v Lambert [2001] 3 WLR 206
at [35] per Lord Steyn). The exemptions created by the bill
are to what otherwise would be criminal conduct. They do not
require an accused to disprove elements of the offence; the
burden of proving those elements remain on the prosecution.
Rather, they are limited to the very special and narrow
circumstances of the medically supervised injecting centre.
They are matters that are within the knowledge of the clients
and staff of the centre.
Mr Gavin Jennings
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(12:10) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
Victoria continues to be impacted by the adverse effects of
ice, heroin, alcohol and other drugs. A key issue is the
growing number of overdose deaths amongst injecting and
other drug users.
Drug addiction is complex and there is no single solution and
different people need different kinds of treatment and support.
In response, the government has made a significant
investment in a multipronged approach to alcohol and other
drug harm reduction.
As part of its comprehensive range of measures designed to
minimise drug harm and promote community safety, the
government has decided to trial a medically supervised
injection centre at North Richmond Community Health.
The key aim of a medically supervised injecting centre is to
facilitate a safer setting for injecting and greater referrals of
those people who use drugs to treatment, support and other
services. The first supervised injecting facility opened in
Switzerland in the 1980s and there are now approximately
90 facilities worldwide.
Australia’s first supervised injecting centre was established in
Kings Cross, Sydney, in 2001. Since opening, the Kings
Cross centre has supervised more than 965 000 injections and
managed 6089 overdoses without a single death. The centre is
also well accepted by traders with 70 per cent of local
businesses and 78 per cent of local residents supporting the
centre.
North Richmond trial
Since 2012 there has been a significant increase in heroin
overdoses in Victoria. The City of Yarra is the local
government area with the highest frequency of heroin-related
deaths over the seven-year period to 2016.
On 20 February 2017, the Coroners Court issued the inquest
findings into the death of a woman who died of a drug
overdose in the Richmond area. The Coroners Court
recommended a medically supervised injecting centre trial in
North Richmond.
On 7 September 2017, the Legislative Council’s Legal and
Social Issues Committee issued its report entitled Inquiry into
the Drugs, Poisons and Controlled Substances Amendment
(Pilot Medically Supervised Injecting Centre) Bill 2017. The
committee received submissions from local government,
relevant stakeholders and members of the community.
The overwhelming majority of submissions were in favour of a
medically supervised injecting centre, including those from the
City of Yarra, the Royal Australian College of General
Practitioners, the Royal Australasian College of Physicians, the
Royal Australian and New Zealand College of Psychiatrists and
the Australian Medical Association (Victoria).
The committee’s report found that:
drug use in North Richmond has reached crisis level,
and is a major concern for residents, business owners
and emergency services;
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medically supervised injecting centres improve the
health of injecting persons who use drugs and reduce
signs of drug use in surrounding streets; and
evaluations of the Sydney centre found evidence of
public amenity benefits to the local community and
reduced demand for ambulance services.

The government is introducing the Drugs, Poisons and
Controlled Substances Amendment (Medically Supervised
Injecting Centre) Bill 2017 to amend the Drugs, Poisons and
Controlled Substances Act 1981. The bill inserts a new part
into the act to provide for a trial of the licensing and operation
of a single medically supervised injecting centre at North
Richmond Community Health. New regulations will support
the operation of the regime.
In addition to the aim of reducing the number of preventable
deaths and the harm caused by drug overdoses, the medically
supervised injecting centre is also expected to provide a
gateway to health and support services, including mental
health services, drug treatment, rehabilitation and support.
The centre is also expected to reduce hospital attendances and
ambulance and other emergency service call-outs in the area.
The public amenity and safety of the neighbourhood in the
vicinity of the centre is also expected to improve with a
reduction of drug injecting in local public spaces and
discarded syringes being left lying around.
Licence for a medically supervised injecting centre
The bill establishes the legal framework for the licensing and
operation of the medically supervised injecting centre,
including a variety of appropriate safeguards.
The bill provides that the trial is to be conducted at the North
Richmond Community Health centre. This site has been
chosen because of its proximity to existing drug and alcohol,
and wider health, services. The bill specifically refers to and
only relates to the North Richmond Community Health site.
The bill does not permit a separately licensed medically
supervised injecting site at any another site at any time.
The bill empowers the Secretary to the Department of Health
and Human Services to issue only one licence for a medically
supervised injecting centre to North Richmond Community
Health. The secretary will only do so when satisfied that
appropriate internal management protocols are in place and
that any other prescribed requirements have been satisfied.
The initial period for the trial and hence the licence is two
years with the ability to extend the trial period for a further
three years. The minister is to arrange for a review to be
conducted of the operation of the centre which will be
relevant to any decision on whether an extension to the trial
period is appropriate.
The bill expressly provides that no licence for any other site
can be granted.
Internal management protocols
The bill embeds clinician-led service delivery and integration
with health, support and other services. The internal
management protocols will require strong oversight of the
medically supervised injecting centre by registered medical
practitioners at both a management and operations level. The
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centre must appoint a director who is a registered medical
practitioner. At all times, its operations must be supervised by
a registered medical practitioner.
The centre must also facilitate access or referrals to relevant
health, support and other services. The centre will play a key
part in connecting persons who use drugs with health, mental
health and support services, assisting them to address their
addictions and any underlying or co-occurring health or
mental health issues.
Exemptions from liability
In order to enable the medically supervised injecting centre to
function, the bill provides for limited exemptions from liability.
There will be an exemption from criminal liability for clients
of the medically supervised injecting centre for the use,
supply, possession or administration of permitted quantities of
‘injecting centre drugs’ at the centre. The regulations will
specify both ‘permitted quantities’ and ‘injecting centre
drugs’, allowing flexibility to include and exclude certain
drugs of dependence and their amounts.
Victoria Police will retain the discretion whether to charge
people travelling to or from, and in the vicinity of, the centre.
The licensee and staff of the medically supervised injecting
centre and staff working at the North Richmond Community
Health premises will be exempt from certain criminal liability
arising from the operation of the medically supervised
injecting centre.
In addition, the licensee, the staff working at the North
Richmond Community Health premises, the owner of the
centre’s premises, and any trustee, member of a committee of
management or of a board of the licensee or the owner are
exempt from civil liability for anything done, or omitted to be
done, in carrying out any duty or function in relation to the
centre, or in relation to the supply or possession of permitted
quantities of injecting centre drugs, provided the act or
omission is done in good faith and without negligence.
Health practitioners at North Richmond Community Health
providing services in relation to the medically supervised
injecting centre will be exempt from committing
unprofessional conduct or breaching professional ethics or
any other code of conduct for anything done, or omitted to be
done, on the reasonable belief that it is in compliance with the
legislative regime, in good faith and without negligence.
Enforcement
The bill sets out the consequences for any contraventions of
the licence conditions or the internal management protocols,
and allows for the imposition of conditions on the licence or
the suspension, amendment or revocation of the licence.
Conclusion
A medically supervised injecting centre is one of a broader
range of measures required to address this significant public
health issue. Without action, deaths and other harms from
drug overdoses will continue to have a devastating, costly and
avoidable effect on the Victorian community.
This bill establishes a comprehensive legal framework for the
licensing and operation of a medically supervised injecting
centre for a trial period. It incorporates appropriate safeguards
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to ensure that the needs and concerns of local government,
relevant stakeholders and the community are addressed.
It is time to establish a medically supervised injecting centre
in Victoria.
I commend the bill to the house.

Debate adjourned for Ms WOOLDRIDGE (Eastern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Tuesday, 28 November.

PLANNING AND ENVIRONMENT
AMENDMENT (PUBLIC LAND
CONTRIBUTIONS) BILL 2017
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter’), I make this
statement of compatibility with respect to the Planning and
Environment Amendment (Public Land Contributions)
Bill 2017.
In my opinion, the Planning and Environment Amendment
(Public Land Contributions) Bill 2017, as introduced to the
Legislative Council, is compatible with the human rights
protected by the charter. I base my opinion on the reasons
outlined in this statement.
Overview of the bill
The main purposes of the Planning and Environment
Amendment (Public Land Contributions) Bill 2017 (bill) are
to amend the Planning and Environment Act 1987 to require
certain landowners to contribute land for the purpose of
infrastructure; increase and provide for the indexation of the
community infrastructure levy; make consequential
amendments to the Subdivision Act 1988 and the Building
Act 1993; and amend the Planning and Building Legislation
Amendment (Housing Affordability and Other Matters) Act
2017 in relation to the definition of low-income households.
The aspects of the bill of most relevance to this statement of
compatibility are those that relate to the requirements on
landowners to contribute land to facilitate the provision of
essential infrastructure (such as public open space, recreation
facilities and transport infrastructure) to new communities.
The bill introduces a model in which developers of land in
certain areas are required to contribute to the provision of
essential infrastructure in that area through a combination of
transfers of land and payment of money, as part of an overall
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infrastructure contributions scheme. One of the purposes of
this amended scheme is to secure the efficient transfer of land
set aside for public purposes (‘public purpose land’) early in
the development of a new community.
The bill also outlines methods of valuing relevant land and
resolving disputes, the content of infrastructure contributions
plans, how contributions are to be collected, and the
responsibilities of various agencies in relation to reporting and
record keeping.
Human rights issues
Property rights
Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law. This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public, and are formulated precisely.
The bill authorises the deprivation of property in certain
circumstances and therefore engages this right.
Clause 10 of the bill inserts new section 46GV into a new
part 3AB of the Planning and Environment Act 1987. This
section provides that where an approved infrastructure
contributions plan identifies land to be set aside for public
purposes on a parcel of land, the owner or developer of that
parcel must transfer the public purpose land to a collecting
agency or development agency when the parcel is being
developed (for example, when the parcel is being subdivided).
The power conferred by section 46GV is not arbitrary. It is
confined to the transfer of public purpose land that has been
identified, tested and approved through a structured and
transparent statutory process. In particular:
a)

b)

c)

The public purpose land that must be provided by a
landowner must be clearly identified in an
approved infrastructure contributions plan. The
plan must explicitly set out the relationship
between the need for the public purpose land and
the proposed development in the plan area. A
landowner is only required to provide the public
purpose land identified in the plan, and the land
may only be used and developed for the public
purpose specified in the plan.
The infrastructure contributions plan identifying
the public purpose land will implement a precinct
structure plan or other strategic plan that is
incorporated into the relevant planning scheme by
way of a planning scheme amendment. This
process involves public exhibition of the
amendment and is a contestable process. All
landowners affected by the plan will have the
opportunity to review the plan, make submissions
about the type, purpose, size or location of the
public purpose land, and have an opportunity to be
heard by a planning panel (if the planning authority
does not accept the landowner’s submission).
The public purpose land provided by a landowner
forms part of the landowner’s contribution to
essential infrastructure in the broader plan area.
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d)

The land that must be contributed is confined to
land required to meet the infrastructure
requirements associated with proposed
development in the infrastructure contributions
plan area (such as land for public open space,
arterial roads, and community facilities).

e)

To ensure that the obligation to provide public
purpose land is spread equitably across all
landowners in the infrastructure contributions plan
area, the bill provides a method for ‘equalising’
contributions based on the proportion of public
purpose land being provided on each parcel of land.
As the starting point, the plan must identify the
average public land contribution across the whole
plan area (the ‘ICP land contribution percentage’)
and the percentage of public purpose land that must
be contributed by each parcel within the plan area.
Landowners that provide less public purpose land
than the ICP land contribution percentage must pay a
land equalisation amount to the collecting agency.
The collecting agency must then use this money to
pay land credit amounts to landowners that provide
more public purpose land than the ICP land
contribution percentage, thereby compensating them
for the additional land provided.

The obligation to provide public purpose land as part of an
infrastructure contribution arises in clear and confined
circumstances. As such, in my view, any interference with
property occasioned by new section 46GV is in accordance
with law and therefore compatible with the charter.
Right to privacy and home
Section 13(a) of the charter provides that a person has the
right not to have their privacy, family, home or
correspondence unlawfully or arbitrarily interfered with. The
bill contains provisions that may give rise to interferences
with this right, as set out below, but in my view any such
interferences will be neither unlawful nor arbitrary and so do
not limit the right.
As discussed above, clause 10 of the bill provides for the
deprivation of land in certain circumstances. The clauses will
not limit the right to home. Any provision of public purpose
land would not be automatic, rather it will follow a
consideration of the need to set aside the land for public
purposes and will be clearly identified in an approved
infrastructure contributions plan. In addition, it will be for the
purpose of contributing land to facilitate the provision of
essential infrastructure (such as public open space, recreation
facilities and transport infrastructure) to new communities. As
such, it is my view that any interference will be neither
unlawful nor arbitrary.
Clause 10 of the bill also inserts new division 4 into new
part 3AB of the Planning and Environment Act 1987 which
requires a planning authority to arrange for a valuer to prepare
a report estimating the value of public purpose land on certain
parcels of land. Under new sections 46GO and 46GP, the
planning authority must give a notice to the owner of a parcel
of land and the collecting agency (for example, a municipal
council) regarding the estimated values and how the owner
may make a submission objecting to the estimated value.
The provision of this notice to the collecting agency may
reveal personal information such as a landowner’s name and
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address, and so may engage the right to privacy of
information. However, as new section 46GO specifies the
limited circumstance in which personal information could be
disclosed and therefore interfered with, any interference with
a person’s privacy will be lawfully permitted. In addition, in
my view any interference with privacy is not arbitrary, as it is
for the clear purpose of facilitating payment of the land credit
amount, and does not go beyond the information required for
this purpose.
Further, division 6 in new part 3AB places obligations on
collecting agencies and development agencies to keep records
of infrastructure contributions made by landowners, which
may involve the collection and storage of some personal
information, particularly as agencies must remit money to
landowners in certain circumstances. Any interference with
the right to privacy occasioned by the provisions will be in
accordance with new sections 46GY, 46GZ, 46GZA and
46GZB in division 6 and, therefore, will not be unlawful. In
addition, any interference will not be arbitrary as the
provisions are for the clear purpose of ensuring accountability
and proper record keeping with respect to the payment and
proper use of contributions. Also, those handling the
information have clear obligations under the charter and any
applicable and relevant privacy legislation, which are
consistent with the right to privacy.
In conclusion, the provisions in new sections 46GO, 46GP,
46GY, 46GZ, 46GZA and 46GZB do not limit the right to
privacy.
Cultural rights
Section 19(2) of the charter provides that an Aboriginal
person must not be denied the right, with other members of
their community, to maintain their distinctive spiritual,
material and economic relationship with the land and waters
and other resources with which they have a connection under
traditional laws and customs.
The provisions in clause 10 of the bill that relate to the
provision and use of public purpose land under the
infrastructure contributions plan scheme might limit cultural
rights to the extent that they deny individuals or other
members of their community from accessing or owning land
that must be set aside and used for public purposes under the
plan. New section 46GZB provides that public purpose land
vested in, transferred to or acquired by a development agency
must be used and developed for a public purpose specified in
the approved infrastructure contributions plan.
However, as discussed above, the land required to be
contributed by landowners will have been identified in a
precinct structure plan or strategic plan, the preparation of
which may include an Aboriginal cultural heritage assessment
(where relevant). The precinct structure plan or strategic plan
will also have been tested and approved through a structured
and transparent statutory process. In addition, the public
purpose land that is contributed is confined to land needed to
meet the infrastructure requirements associated with proposed
development in the plan area (such as land for public open
space, arterial roads, and community facilities). The
provisions in new section 46GZB are for the clear purpose of
ensuring that public purpose land is properly used. As such,
any interferences with this right will not be arbitrary and are
reasonable and proportionate to the purpose of securing land
for the provision of essential infrastructure in areas identified
for growth.
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The Hon. Philip Dalidakis, MLC
Minister for Small Business, Innovation and Trade

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(12:12) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Victoria is the most densely populated and the second most
populous state in Australia. It is also experiencing a period of
unprecedented growth. To accommodate this growth and
maintain our liveability, it is critical that essential
infrastructure is in place when the community needs it.
Securing contributions from developers for land for basic and
essential infrastructure, such as roads, parks and community
facilities, is a vital part of this.
The bill amends the Planning and Environment Act 1987 and
related legislation to implement a land contributions model in
the infrastructure contributions system. The purpose of this
model is to secure land needed for public purposes by
requiring landowners to contribute this land directly as part of
their infrastructure contribution, instead of paying a monetary
levy. The bill also amends the Planning and Environment Act
to increase and index the community infrastructure levy that
may be imposed under the existing development
contributions system.
Land contributions model
Early in this term of office, the Andrews government
recognised that reforms to the existing development
contributions system were needed to make it more certain and
less costly. In 2015, we brought in legislation to create a new
infrastructure contributions system, which is based on the
principle that developers should contribute to the provision of
infrastructure that is needed by and will benefit communities
in new developments.
However, the government also recognised that the reforms
should not stop there, as it was evident from the discussions
with the industry consultative group that using monetary levies
to acquire the land for parks, roads and other public purposes
was not the most cost-effective way to secure this land. More
reform is needed to simplify and provide certainty about how
land for public purposes is valued, funded and secured.
The bill addresses this longstanding issue by implementing a
land contributions model that requires land identified for
public purposes in an infrastructure contributions plan to be
provided as a land contribution, instead of a monetary levy.
Where such land is identified in the plan, the landowner must
provide that land as part of their infrastructure contribution
when developing the land.
Importantly, the land contributions model is confined to
securing land necessary for meeting the basic and essential
infrastructure needs of new development in the plan area,
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such as land for roads and intersections, community facilities,
sports ovals, parks and drainage.
The advantages of a land contribution model are that it
secures the transfer of land for public purposes early in the
development of a new community, reduces the financial risk
to councils through escalating land prices over time,
overcomes the longstanding issue of developers contesting
the compensation that is payable when land for public
purposes is acquired, and reduces the overall monetary levy
paid by developers under an infrastructure contributions plan.
The land contributions model is based on the principle that all
landowners under an infrastructure contributions plan should
contribute equally to the provision of land for public purposes.
In practice, however, this land is not evenly distributed
throughout the plan area. Some landowners will have to
provide more land for public purposes than others. To address
this issue, the bill includes provisions to ensure overall land
contributions are fair and proportionate. Under these provisions,
landowners that contribute a greater percentage of their land for
public purposes are compensated by those landowners who
contribute a lesser percentage of their land for public purposes.
That is, landowners that contribute a lesser percentage pay a
land equalisation amount to the collecting agency, who then
uses that money to pay a land credit amount to landowners that
contribute a greater percentage.
To establish a consistent and efficient process for determining
land equalisation amounts and land credit amounts, the bill
includes provisions for giving notice and determining
disputes about the estimated value of land required for public
purposes. The bill provides for the valuer-general Victoria to
assist the parties in coming to an agreement, or to make an
independent determination about the value of the land if the
parties fail to agree.
Under the land contributions model, land for public purposes
in an infrastructure contributions plan may be acquired by the
collecting agency or relevant development agency before the
landowner is ready to develop. This will generally happen
when the land is needed to support development taking place
on surrounding land. To address the existing uncertainty
about what compensation is payable to landowners when this
happens, the bill inserts a new division 1A into part 9 of the
Planning and Environment Act which sets out when and what
compensation is payable.
The first scenario is the acquisition of public purpose land
from a landowner that is required to contribute more public
purpose land than the plan area average. The compensation
payable in this case is equivalent to the land credit amount.
The second scenario is the acquisition of public purpose land
from a landowner that is required to contribute less public
purpose land than the plan average. No compensation is
payable in this instance but the landowner is taken to have
met their land contribution obligation.
Division 1A also provides for the acquisition of public
purpose land outside of the plan area by a development
agency. In this case the provisions for measuring
compensation in the Land Acquisition and Compensation Act
1986 apply.
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a)

the imposition of a monetary levy to fund plan
preparation costs, works, services or facilities (but
not land for public purposes);

b)

the contents of an infrastructure contributions plan,
including the justification for imposing an
infrastructure contribution;

c)

the minister to issue directions on the preparation
and content of infrastructure contributions plans;

d)

the collection or transfer of infrastructure
contributions and the use of those contributions;

e)

collecting agencies and development agencies to
keep proper records of infrastructure contributions
provided by landowners and to account for the use
of those contributions;

f)

the reallocation or return of unused infrastructure
contributions; and

g)

collecting agencies and development agencies to
report to the minister on the receipt and use of
infrastructure contributions, and for the minister to
report annually to Parliament on the total
infrastructure contributions provided.

Community infrastructure levy
Under part 3B of the Planning and Environment Act,
development contributions are divided into a development
infrastructure levy and a community infrastructure levy. The
act sets a cap on the amount of the community infrastructure
levy that can be set in a development contributions plan. In
2004, the act was amended to increase the cap from $450 for
each dwelling constructed to $900.
The Planning and Environment Act currently allows the
amount of the community infrastructure levy to be increased
by an order made by the Governor in Council. In October
2016, an order was made to increase the community
infrastructure levy to $1150 for each dwelling constructed.
The bill amends the Planning and Environment Act to
increase the cap set in the act to $1150 per dwelling,
consistent with the order, and to provide for the annual
indexation of that capped amount in accordance with an
appropriate construction producer price index. The bill also
provides for the annual indexation of the community
infrastructure levy specified in a development
contributions plan.
These changes will help ensure that an appropriate level of
community infrastructure can be delivered to new
communities and the levy keeps pace with construction costs.
Conclusion
This bill will facilitate the acquisition of land essential to the
delivery of infrastructure in new communities and will
support the funding of community infrastructure to
accommodate growth and maintain liveability.
I commend the bill to the house.

Finally, the bill retains key elements of the existing
infrastructure contributions system including provisions for:

Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Tuesday, 28 November.
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Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter), I make this
statement of compatibility with respect to the Service Victoria
Bill 2017.
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.
Overview of the bill
The bill establishes Service Victoria as a central access point
for individuals to transact with various Victorian government
agencies and to verify their identity.
To do so, the bill allows the Service Victoria CEO to perform
customer service functions and to verify identity in place of
Victorian government agencies who legislatively transfer
these functions to the Service Victoria CEO. The Service
Victoria CEO will also be able to verify identity
independently of any functions being transferred to it.
Specifically, the bill:
allows the Service Victoria CEO to deliver customer
services to individuals transacting with various
government agencies through Service Victoria’s digital
platform;
empowers the Service Victoria CEO to verify identity
and issue temporary and ongoing electronic identity
credentials;
allows Service Victoria to design standards for, and
provide strategic advice to, government about the
delivery of customer services; and
provides for the relevant minister to develop identity
verification standards.
Human rights issues
The proposed bill engages human rights provided for in the
charter, as follows:
Right to privacy and reputation (s.13)
Section 13 of the charter states that a person has the right not
to have their privacy, family, home or correspondence
unlawfully or arbitrarily interfered with and the right not to
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have their reputation unlawfully attacked. This right to
privacy protects a person from government interference and
excessive, unsolicited intervention by other individuals.
A key principle of the bill is that individuals should have
choice as to how visible their information is to Service
Victoria. To achieve this, the bill:
requires Service Victoria to obtain an individual’s
consent to store their information for future transactions
in an account and display their holdings with other
agencies on the Service Victoria platform; and
allows individuals to create a temporary electronic
identity credential for a single transaction and to consent
for the credential to continue as an ongoing electronic
identity credential which may be stored in their account
for future use.
The right to privacy is also protected under the bill through
the introduction of strict minimum legislative standards that
detail precisely how Service Victoria must handle an
individual’s information, and offences for:
the unauthorised access, use and disclosure of
information obtained under the bill recklessly or without
reasonable excuse; and
the improper issue of credentials.
In particular, interference with privacy will not be arbitrary if
it is reasonable in the circumstances and in accordance with
the charter.
Creation of a single, authoritative record of identity
The bill creates a centralised identity verification system,
regulated by Service Victoria. As part of this system,
individuals can create a single, authoritative record of identity
(in the form of an electronic identity credential) that can be
re-used across multiple transactions with Victorian
government agencies.
The creation of a central source of identity under Service
Victoria’s control, limits an individual’s right to privacy by
allowing one government entity to collect, use and disclose an
individual’s personal information and to have visibility of an
individual’s interactions with multiple government agencies.
This limitation of the right to privacy is not unlawful as it is
authorised by the bill. It is also not arbitrary as the bill
establishes a number of privacy safeguards designed to
minimise this interference with privacy. For example, under
the bill individuals will have the right to be ‘forgotten’ by
Service Victoria by having the option to create a temporary
electronic identity credential, which may be used as a record
of identity verification for a single transaction. Once the
transaction is complete, Service Victoria will not retain the
electronic identity credential or the individual’s identity
information unless (and only to the extent) required by law, or
if the individual consents to it being converted to an ongoing
electronic identity credential. If an individual chooses to have
a temporary credential, this means that Service Victoria may
only have visibility of the transaction for which that
temporarily electronic identity credential was issued. If the
individual wishes to transact with another government agency
through Service Victoria, they must create a new credential
each time they transact.
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Division 4 of part 6 of the bill also imposes stringent
minimum standards governing the handling of an individual’s
identity information and the use of, and access to, both
temporary and ongoing electronic identity credentials. These
standards impose information handling obligations that are in
many cases more privacy protective than the Privacy and
Data Protection Act 2014 (Vic) (PDP act) and the Health
Records Act 2001 (Vic) (HR act).
Importantly, clauses 50 and 51 of the bill create offences to
deter and penalise any unauthorised access to, use or
disclosure of information obtained under the bill, which
includes identity information and information recorded on an
electronic identity credential. Clause 48 provides that a person
must not knowingly issue an electronic identity credential to a
person to whom the credential does not relate.
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Further, clause 54 requires the Service Victoria CEO to notify
the Victorian information commissioner as soon as
practicable after becoming aware that the PDP act has been
breached or is likely to be breached in relation to information
handled under the bill while in the control of the Service
Victoria CEO. The same requirement to inform the health
complaints commissioner of breaches or potential breaches of
the HR act will apply to the Service Victoria CEO in relation
to health information received under the bill.
These complaint and notification mechanisms further
safeguard an individual’s right to privacy by ensuring there is
appropriate oversight of, and remedies available for, any
unauthorised interference with an individual’s privacy by
Service Victoria.
Power to establish and maintain Service Victoria database

I therefore consider that, to the extent the provisions relating
to the regulation of identity limit an individual’s right to
privacy, this limitation is reasonable and proportionate to the
objective of ensuring individuals have the option of
maintaining an ongoing electronic identity credential that will
offer the convenience of being re-usable for multiple
transactions.
Information handling
The Service Victoria CEO can collect, use and disclose
individuals’ personal and health information, identifiers and
unique identifiers assigned to individuals to the extent
necessary for the Service Victoria CEO to perform customer
service and identity verification functions under the act. This
may include information presented by an individual as part of
an application for the issue or renewal of an official
document, such as a licence, proof of identity information
presented by an individual for verification, or the usage
history of an electronic identity credential.
The handling of this information may give rise to a prima
facie interference with an individual’s privacy. However, in
each case the interference with privacy is not unlawful
because the information handling is either authorised by the
bill, or by the PDP act or the HR act.
In addition, the interference with privacy is not arbitrary, as the
information handling is for clear, tailored purposes specified in
the minimum legislative standards in division 3 of part 5 and
division 4 of part 6 of the bill. These standards impose
information handling restrictions and obligations that are strong
as, or stronger than, those under the PDP act and HR act.
The effect of clauses 21(2) and 44(2) of the bill is to allow an
individual to complain to the Victorian information
commissioner where the Service Victoria CEO breaches the
minimum legislative standards when handling their personal
information obtained under the bill. Similarly, clauses 21(4)
and 44(4) allow an individual to complain to the health
complaints commissioner where the contravention of the
minimum legislative standards involves their health
information. Complaints may be made using the existing
complaints processes under the PDP act and HR act. The
same remedies will be available as if the breach of the
minimum legislative standards were a breach of the
information privacy principles or health privacy principles (as
applicable).

Clause 17 will require the Service Victoria CEO to establish
and maintain a database to record information required for the
performance of the Service Victoria CEO’s functions. This
information will include personal and health information
collected from individuals who complete customer service
transactions through Service Victoria or have their identity
verified by the Service Victoria CEO. The database will also
include unique identifiers and identifiers assigned to
individuals by the Service Victoria CEO.
As the bill will authorise the recording of this information on
the database, the interference with privacy is not unlawful. In
addition, the interference with privacy is not arbitrary, as:
the power to establish and maintain the database is for
the specified, limited purpose of recording information
required for the performance of functions under the act;
the information will be retained for a limited time, as
required by law; and
information on the database is protected from further
unauthorised access, use and disclosure through the
introduction of offences to punish and deter this type of
conduct.
It is therefore my view that these provisions are reasonable
and necessary to allow Service Victoria to operate effectively
and efficiently.
Limited displacement of secrecy provisions
Where the handling of information by the Service Victoria
CEO would otherwise be restricted or prohibited by an
existing statutory secrecy provision, clause 55 displaces that
prescribed provision to the extent necessary to allow the
Service Victoria CEO to perform functions under the act.
As the bill permits the handling of this otherwise secret
information, the interference with privacy is not unlawful.
Further, the interference is not arbitrary, as the displacement
operates in a limited manner, only to the extent necessary for
the Service Victoria CEO to perform functions under the act
and only in respect of those secrecy provisions that have been
prescribed. This ensures that these secrecy provisions do not
prevent citizens from accessing government services through
Service Victoria who would previously have had direct access
to the government agency. Consequently, the displacement
operates to enhance individuals’ access to government
services and is reasonable and proportionate to this objective.
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Notifying agencies of a change in the status of an electronic
identity credential
Clauses 35 and 37 of the bill engage the right to freedom from
unlawful attack on reputation by:
requiring the Service Victoria CEO to notify relevant
agencies when an individual’s electronic identity
credential is cancelled; and
allowing the Service Victoria CEO to notify relevant
agencies of the cancellation or suspension of an
individual’s electronic identity credential.
Such notifications are not unlawful as they are authorised by
the bill and are reasonable because:
promoting awareness of the cancellation or suspension
of a credential is necessary for the effective operation of
a scheme that provides for a re-usable record of identity
verification;
it is necessary to prevent or mitigate the risk of an
electronic identity credential being used fraudulently;
it limits the potential for reputational damage arising
from the fraudulent use of a person’s electronic identity
credential by another person; and
only those agencies who have transferred their identity
verification functions to the Service Victoria CEO, and
with whom the individual has transacted, will be notified
of the cancellation or suspension of an electronic identity
credential.
While the provisions listed above may interfere with a person’s
privacy to some degree, they have a clear and precise legislative
basis and serve the public interest by facilitating efficient and
convenient access to government services.
I therefore consider that the provisions adequately protect
persons from an ‘unlawful’ or ‘arbitrary’ interference with
privacy and ‘unlawful attacks’ on reputation.
Right to freedom of expression (s.15(2))
Section 15(2) of the charter provides that every person has the
right to freedom of expression which includes the freedom to
seek, receive and impart information and ideas of all kinds.
Section 15 also provides that special duties and
responsibilities attach to this right, and that lawful restrictions
may be reasonably necessary to respect personal rights and
reputations, and to protect national security, public order,
public health or morality.
A number of clauses in the bill engage the right to freedom of
expression by imposing confidentiality obligations and
information-handling restrictions on individuals, such as:
clause 49 provides that a person applying for an
electronic identity credential must not provide
information or documents that the person knows to be
false or misleading;
clause 50 provides that a person must not, without
reasonable excuse, access, use or disclose any data or
information obtained under the act;
clause 51 provides that a person must not access, use or
disclose any data or information obtained under the act if
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the person knows or is reckless as to whether that data or
information may be used to endanger the life or physical
safety of a person, commit or assist in the commission of
an indictable offence, or interfere with the administration
of justice.

Although these provisions engage the right to freedom of
expression, they are lawful restrictions within the meaning of
section 15(3) of the charter as they are reasonably necessary
to respect the rights and reputation of other persons.
Right to a fair hearing (s.24)
Section 24 of the charter provides that a person charged with
a criminal offence or a party to a civil proceeding has the right
to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and
public hearing.
Division 2 of part 6 of the bill allows the Service Victoria
CEO to suspend, cancel or refuse to issue an electronic
identity credential and to refuse to renew or increase the level
of assurance of an ongoing electronic identity credential.
However, the Service Victoria CEO must:
give a credential holder the opportunity to make
submissions prior to any proposed cancellation or
refusal to issue a credential, or any proposed refusal to
renew or increase the level of assurance of an ongoing
credential; and
give the credential holder notice of the suspension of
their credential. Further, clause 40 provides that an
individual may apply to VCAT for review of a decision
to refuse to issue or cancel an electronic identity
credential, or a refusal to renew or increase the level of
assurance of an ongoing electronic identity credential.
To the extent that this may amount to a ‘civil proceeding’, the
provisions support the process of natural justice and provide for
individuals’ right to a fair hearing in VCAT. It is my opinion
that the bill is compatible with the right to a fair hearing.
Right to a presumption of innocence (s.25)
Section 25(1) of the charter provides that ‘a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law’. Thus, the charter
reinforces the principle that in criminal proceedings, the
prosecution bears the burden of proof.
Clauses 50 and 51 of the bill provide that without reasonable
excuse, any unauthorised access, use or disclosure of data
obtained under the bill is an offence. These proposed clauses
may be viewed as shifting the burden of proof by placing the
evidentiary onus on the accused, who must provide the
‘reasonable excuse’ for not complying with the notice
(particularly given the substantial penalties involved).
Firstly, while the penalty for this offence is substantial, it is
justified given the significant impacts that may result to an
individual for a breach of their privacy. Because the bill
allows for increased use and disclosure of information,
including personal or sensitive information, the strong penalty
is an important safeguard against any unauthorised sharing of
information. Furthermore, the penalty is in line with the
penalties for equivalent offences in other Victorian
legislation.
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Secondly, the new offences do not transfer the legal burden of
proof. The accused may point to evidence of a reasonable
excuse, which will ordinarily be peculiarly within their
knowledge. The burden of proof then remains with the
prosecution, who must prove the elements of the offence.
Therefore, in my opinion, the clauses do not limit the
presumption of innocence under the charter.
Conclusion
I consider that the bill is compatible with the charter because,
to the extent that some provisions may limit human rights,
those limitations are reasonable and demonstrably justified in
a free and democratic society.
Gavin Jennings, MLC
Special Minister of State

Second reading
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mandatory for Service Victoria and voluntary for
the Victorian public sector.

A dedicated customer service capability
Customers have told us that they want:
easier access to services at times that suit them, which
may be outside normal business hours;
consistent information about the transactions they need
to undertake;
to be able to view their transactions with government in
one place; and
to tell government once to update their personal details
such as their name or address.

Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).

Two-thirds of Victorians prefer online government
transactions, but currently only a fraction can be completed
fully online. This results in inconvenience for customers, and
unnecessary costs as government processes transactions
through expensive channels.

Ms PULFORD (Minister for Agriculture)
(12:14) — I move:

The Service Victoria Bill enables the Victorian government to
provide customers with convenience and set a new standard
in best practice for customer services in Victoria.

That the bill be now read a second time.

Incorporated speech as follows:
I am pleased to introduce a bill that puts customer service at
the heart of government, and establishes a dedicated agency
to make it easier to transact with government.
Customer service is a core function of any successful
organisation, and I firmly believe that government services
are no exception.
Each year people complete around 55 million transactions
with the Victorian government, such as applying for licences
and permits, updating contact details or paying fees.
People have no choice but to transact with government for
these services. It is important they are served well and in a
timely manner so they can get on with their busy lives.
The bill redefines the way government will deliver customer
services, by establishing Service Victoria to make it simpler,
faster and more convenient for people.
The bill will:
a.

enable customer service functions currently
provided by service agencies to be transferred to
the CEO of Service Victoria;

b.

enable identity verification functions currently
provided by service agencies to be transferred to
the CEO of Service Victoria;

c.

establish standards and safeguards to protect
customer information and ensure privacy when
transacting with Service Victoria; and

d.

enable the CEO of Service Victoria to set standards
for customer services and the responsible minister
to set standards for identity verification that will be

The bill defines the customer service functions that agencies
can transfer to Service Victoria, such as receiving applications
and fees, and receiving complaints and feedback in relation to
customer service delivery.
Service Victoria will deliver these functions using simple,
consistent processes to suit customers.
Transfer of customer service functions
The bill creates a mechanism for customer service functions
to be transferred from existing service agencies to Service
Victoria.
It requires the relevant ministers to agree in writing to the
transfer. The legal transfer is then given effect through
regulations, ensuring there is appropriate oversight by
Parliament of the transfers. Once regulations are in place,
only the CEO of Service Victoria will be legally capable and
responsible for delivering the specified customer service
functions.
The transfer mechanism is sufficiently flexible to apply to any
act containing a transaction and to transactions that have yet
to be identified or may not exist yet.
The bill enables agencies to progressively transfer
transactions to maximise benefits for the community.
The bill also creates a strong incentive for Service Victoria to
perform to a high standard, through a provision for functions
to be transferred back to service agencies if they are
dissatisfied with Service Victoria’s performance.
Enabling customers to conveniently and securely verify
their identity online
Many transactions require people to verify their identity using
documents such as birth certificates, driver licences and
passports, with verification processes differing across
agencies. Not only is this resource intensive for government,
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it is burdensome for customers. Customers have told us they
want the ability to tell government once and then have this
recognised across government agencies.
The bill enables Service Victoria to become a centralised
provider of identity verification services, so Victorians can
transact easily and securely without the inconvenience of
providing similar identity information on multiple occasions
to different agencies.
It does this by providing for the creation of an electronic
identity credential. When an individual proves their identity
during a transaction with Service Victoria, their electronic
identity credential will be temporary and only available for
use in that transaction. Once their transaction is complete,
they will be asked whether they would like their identity
credential to be ongoing, so that they can re-use it in future
transactions. If they consent, their credential will be stored in
their account and will be valid for re-use for up to 10 years, or
until they cancel it. If they don’t consent, it will be destroyed.
This provides a similar experience to when a customer
transacts as a ‘guest’ in retail websites. On their next visit, the
customer will have to re-enter all their details and their
transaction cannot be linked to prior ones. Even when a
customer has an ongoing electronic identity credential in their
account, they can still choose not to use it in a new
transaction. The customer is always in control.

Tuesday, 21 November 2017
which agencies to advise of changes to their
information, such as their address.

Customers will be able access information relating to
themselves held by Service Victoria, including their identity
information, electronic identity credential and transaction
history.
Customers will also be able to transact with government
through individual agencies’ existing service centres and
telephone services.
Information sharing
To support the customer service and identity verification
offerings, the bill provides that the CEO of Service Victoria
may collect, maintain and use information for the purpose of
performing those functions for the individual. This will assist
Service Victoria to provide high-quality and efficient services
to customers.
The bill provides for the transfer of information between
Service Victoria and the relevant agency and it provides for
disclosure of information from the agency to the customer
upon their request through Service Victoria. The CEO or
authorised officers may disclose information when
performing functions under the bill.
Minimum standards for information management

Identity verification functions may be transferred to Service
Victoria using the same mechanism as for transfer of
customer services, via agreement of the relevant ministers and
prescription in regulations.
Given the significance of decisions about an individual’s
identity, the bill protects the customer by specifying the
procedures to be followed. These include providing for
external review if the CEO refuses to issue an identity
credential, cancels an electronic identity credential, refuses to
renew a credential or refuses to increase the level of assurance
of a credential. The customer must be notified in writing,
provided with reasons and be given the opportunity to make
submissions. The request for review may be made to the
Victorian Civil and Administrative Tribunal (VCAT). VCAT
may affirm the decision of the CEO or make a different
decision, in which case the CEO will consider the individual’s
identity to be verified.
Enshrining customer choice and consent to the greatest
degree possible
Customers can choose to transact as a guest with Service
Victoria. In such cases, once the transaction is complete,
Service Victoria will retain only minimal information about
the transaction, and only to assist the customer in the future, if
necessary. The bill prevents Service Victoria from linking
information about guest transactions.
If a customer chooses to establish an account with Service
Victoria, they will decide how much information will be held
in their account and how it is managed. For example,
customers can choose:
whether credit card details are retained;

While many customers want an improved customer
experience, they also expect their privacy and personal
information will be protected. The bill strikes a balance
between convenience, privacy and security by enshrining
customer choice to the greatest degree possible, setting
standards, creating sanctions and enabling oversight and audit
of Service Victoria’s activities.
Service Victoria will be subject to the Privacy and Data
Protection Act 2014 and the Health Records Act 2001 in
relation to the collection, use, disclosure and storage of
customers’ personal and health information.
In addition, the bill contains minimum standards for
managing information: one for customer service functions
and one for identity verification functions. These standards set
out the information that the CEO may collect, the permitted
uses and disclosures of the information, and the periods for
which information may be retained.
The standards distinguish between a guest and an account
holder. For example, the CEO will only store information
provided for guest transactions for the period until the
relevant transaction is complete, or for the period required by
law, so that Service Victoria will be able to deliver customer
service functions to the individual following the conclusion of
a transaction, if necessary.
As additional protections, the bill creates offences for the
unauthorised access to, use or disclosure of information
obtained under the act. It is also an offence to knowingly issue
an electronic identity credential to an individual to whom it
does not relate, and to provide false or misleading information
in support of an application for an electronic identity
credential.

whether to receive reminders, and how frequently;
which government services to link to their account; and

Finally, the bill provides for oversight of Service Victoria’s
information management by the Victorian information
commissioner and the health complaints commissioner,
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including enabling the commissioners to request reports on
these activities.
Standards to lift performance across government
The bill enables the CEO of Service Victoria to set standards
in relation to customer service. These standards will be
mandatory for Service Victoria and demonstrate exemplary
leadership in relation to customer experience, design
processes, complaint handling and monitoring and reporting.
The bill provides for the responsible minister to develop and
issue identity verification standards. They will be mandatory
for Service Victoria and align with national frameworks such
as the national identity proofing guidelines and national
e-authentication framework to provide consistency in
requirements across state and federal governments.
The standards will provide a benchmark and
whole-of-government direction enabling customer service
delivery to be lifted across government. It will be optional for
other agencies to adopt them.
Conclusion
The bill seeks to improve the way citizens interact with
government by establishing Service Victoria as a central
access point for individuals to transact with various Victorian
government agencies. It aims to make government service
delivery more efficient for citizens by:
streamlining customer services;
removing the need for citizens to present the same
information to multiple agencies;
enabling a consistent identity verification process with a
re-usable identity credential; and
putting the customer in control of how they transact with
government.
I commend the bill to the house.

Debate adjourned for Mr RICH-PHILLIPS (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Tuesday, 28 November.

STATE TAXATION ACTS FURTHER
AMENDMENT BILL 2017
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
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In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter), I make this statement
of compatibility with respect to the State Taxation Acts
Further Amendment Bill 2017.
In my opinion, the State Taxation Acts Further Amendment
Bill 2017 (bill), as introduced to the Legislative Council, is
compatible with the human rights as set out in the charter. I
base my opinion on the reasons outlined in this statement.
Overview
The bill makes a number of technical amendments to
Victoria’s taxation and other laws. Part 2 of the bill amends
the Congestion Levy Act 2005 in relation to the application of
exemptions for certain parking spaces. Part 3 of the bill makes
technical amendments to the Duties Act 2000 in relation to
the imposition of foreign purchaser additional duty to which a
concession applies, and the calculation of the first home buyer
concession. Part 4 of the bill updates the service provisions of
the Fire Services Property Levy Act 2012 to ensure that the
service provisions more closely align with the current postal
delivery time frames and the State Revenue Office’s
administrative arrangements for accepting service of
documents and payments. Part 5 of the bill amends the Land
Tax Act 2005 to ensure that where land is owned under a
sub-trust structure, the head trust will only be liable for the
absentee owner surcharge on the proportion of the absentee
beneficiary’s interest in the trust land; to extend the
exemption for absentee owners to absentee trusts; and to
make further provisions for the circumstances in which
exemptions apply to charitable and non-profit organisations.
Part 6 of the bill amends the Payroll Tax Act 2007 to extend
an exemption to approved ‘for profit’ group training
organisations. Part 7 of the bill amends the Taxation
Administration Act 1997 to repeal a redundant permitted
disclosure provision and to make further provision for the
service of documents and receipts of payments. Part 8 of the
bill amends the Unclaimed Money Act 2008 to ensure that the
service provisions more closely align with the current postal
delivery time frames and the State Revenue Office’s
administrative arrangements for accepting service of
documents and payments. Part 9 of the bill amends the
Valuation of Land Act 1960 to provide for general valuations
to be made annually and to provide for the valuer-general to
conduct all valuations under that act, and to provide councils
with the ability to nominate themselves as the valuation
authority for their municipal area until 2022. The bill also
makes consequential amendments to other acts as a
consequence of the amendments made to the Valuation of
Land Act 1960 by the bill. Finally, part 10 of the bill makes a
technical amendment to the Victorian Civil and
Administrative Tribunal Act 1998 to ensure that the definition
of ‘taxing act’ includes all acts of Parliament currently in
force under the general administration of the commissioner.
Human rights issues
Human rights protected by the charter that are relevant to the
bill:
Right to privacy: section 13(a)
Section 13(a) of the charter provides that a person has the
right not to have his or her privacy, home or correspondence
unlawfully or arbitrarily interfered with. The bill makes an
amendment to the Taxation Administration Act 2007 to
prescribe an additional means of service, in which the
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commissioner may notify a person electronically, for
example, by email or text message, that an assessment or
other document is available through a secure online portal;
and that person then accesses that assessment or other
document through an appropriate online login process. In
order to utilise a secure portal the taxpayer would need to
register and create a login identity. To the extent that
taxpayers’ personal information is disclosed in the secure
online portal, the right to privacy may be engaged. However,
the disclosure contemplated by this amendment is not
arbitrary because it is confined to the secure online portal with
the consent of the taxpayer. Further, it will not constitute
unlawful interference because the disclosure of this
information will be expressly permitted under the Taxation
Administration Act 2007.
Retrospective operation of criminal laws: section 27
Section 27 of the charter provides that a person has the right
not to be prosecuted or punished for things that were not
criminal offences at the time they were committed.
Although the bill does not amend any criminal laws, it should
be noted the amendment to the Duties Act 2000 to confirm
the legislative basis for charging the foreign purchaser
additional duty on transfers where a principal place of
residence concession is obtained, will be taken to have
commenced on 1 July 2015, and thus operates retrospectively.
A retrospective commencement date is necessary to allow
consistent treatment of taxpayers and to remove any doubt
about the legislative authority to charge the foreign purchaser
additional duty for transfers involving a principal place of
residence.
Gavin Jennings, MLC
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(12:16) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
I am pleased to introduce this bill which amends Victoria’s
taxation and valuation laws including the Congestion Levy
Act 2005, Duties Act 2000, Fire Services Property Levy Act
2012, Land Tax Act 2005, Payroll Tax 2007, Taxation
Administration Act 1997, Unclaimed Money Act 2008,
Valuation of Land Act 1960 and the Victorian Civil and
Administrative Tribunal Act 1998.
The amendments being made by this bill will support
effective and sustainable tax administration by continuing to
improve Victoria’s revenue and valuation laws. The bill
clarifies the operation of a number of tax laws by correcting
technical or drafting defects and removing anomalies, ensures
that the State Revenue Office is positioned to meet the
expectations of government and the community by
maintaining best practice tax administration and provides for
a cost-effective valuation process in Victoria.
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The bill amends the Congestion Levy Act 2005 in order to
clarify the operation of existing exemptions for parking
spaces provided at the Melbourne Zoo and to shift workers.
When the congestion levy area was expanded in 2014 to
include a number of inner metropolitan suburbs, the
expansion of the boundary encompassed the Melbourne
zoological gardens in Royal Park. Whilst an exemption from
the congestion levy was included for parking at the zoo, some
of the zoo’s visitor car parking is located outside the currently
defined exempt zone. Accordingly, these amendments will
confirm that all zoo visitor and staff parking spaces are
located inside the exempt zone. The exemption from the
congestion levy for shift workers is intended to apply to
parking spaces that are used only for the parking of motor
vehicles by shift workers who do not work standard business
hours. The amendments in this bill will better target this
exemption towards workers who are genuine shift workers,
reflecting the policy intent of the exemption and ensuring that
it is not exploited.
The amendments to the Duties Act 2000 correct possible
anomalies in the operation of the foreign purchaser additional
duty and the calculation of the first home buyer duty
concession. The amendments clarify that the foreigner
purchaser additional duty applies even where the principal
place of residence duty concession is obtained. To ensure the
legislation is consistent with administrative practice, this
amendment will be taken to be effective from the
commencement of the additional duty provisions on 1 July
2015. The amendment to the first home buyer duty
concession clarifies the application of the calculation formula
so that it reflects the concessional amount of duty payable.
This bill makes amendments that will extend the current
exemption provisions relating to the absentee owner
surcharge in the Land Tax Act 2005 to landowners that are
trustees of absentee trusts. Eligibility for the exemption will
be subject to similar requirements that apply to absentee
corporations, ensuring a level playing field between
Australian-based corporations and trusts that make a
significant contribution to Victoria. Currently, a trustee of an
absentee trust is required to pay the surcharge on the trust
land based on the proportion of the absentee beneficiary’s
interest in that trust. Determining the correct interest held by
an absentee beneficiary can become challenging where there
is a sub-trust structure involved without the ability to trace the
ultimate absentee beneficiary’s interest through to the head
trust. By providing the State Revenue Office the ability to
‘look through’ the sub-trust structure to identify the absentee
beneficiary’s ultimate interest in the trust land will ensure that
where land is owned under a sub-trust structure, the head trust
will only be liable for the surcharge on the proportion of the
absentee beneficiary’s interest in the trust land.
The Land Tax Act 2005 currently provides a number of
exemptions for the benefit of charitable and non-profit
organisations. The bill makes necessary amendments that
confirm the policy intent of these exemptions. Accordingly, the
amendments limit the type of landowners who can benefit from
the exemption so that it only applies to land owned by a
charitable institution that is leased for sporting, recreational or
cultural purposes. Similarly, in relation to sporting, recreational
or cultural land owned by certain non-profit organisations, the
bill clarifies that the exemption from land tax is confined to land
used exclusively for those purposes, but importantly also
enables the exemption to be granted in respect of a part of the
land if it is used exclusively for the exempt activities. Integrity
measures are also being inserted for the land tax exemption that
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applies to land that is owned by a charitable institution and
declared to be held for future use for charitable purposes. These
include imposing a time limit of two years on the
commencement of the proposed future charitable use of land,
while allowing this period to be extended by the commissioner
under appropriate circumstances; requiring the proposed future
use of the land to be exclusively for charitable purposes; and
ensuring that land tax is assessable on the part of the land that is
not being used for charitable purposes. Notably, this
amendment is not intended to restrict the land tax exemption
from applying to charitable bodies that have genuine intentions
to use the land for a charitable purpose. For example,
non-government schools that have acquired land for future
educational purposes.
The Victorian government is committed to creating jobs and
supporting the employment of new apprentices and trainees.
The Payroll Tax Act 2007 currently exempts wages paid to a
new entrant by an organisation declared to be an approved
group training organisation (GTO). The new entrant must be
employed by the GTO in accordance with the requirements of
an approved training scheme. This bill makes amendments
that will extend the types of organisations that can be declared
to be an approved GTO to include ‘for-profit’ organisations
who employ new entrant apprentices under an approved
training scheme. This measure will reduce the payroll tax
liability of for-profit GTOs that engage in the recruitment and
on-hiring of apprentices and trainees, thereby encouraging the
take-up and placement of apprentices and trainees.
Earlier this year, the Victorian government sought to make
important changes to the valuation system in Victoria that
would improve the efficiency, robustness and cost
effectiveness of valuations used by rating authorities. The
proposed changes included centralising Victoria’s valuation
function with the Valuer-General Victoria and providing for
valuations to be undertaken annually. General valuations are
currently conducted biennially by local councils or the
valuer-general and establish the value of properties as at
1 January every second year. Supplementary valuations are
also completed during each cycle to account for new
properties and changes in the use of existing properties. These
valuations are used for the purposes of assessing council rates,
land tax and the fire services property levy. Undertaking
annual valuations will have the added benefit of smoothing
out the existing biennial increases in land tax for landowners.
During debate on these changes, the Victorian government
agreed to consult further with the local government sector to
ensure that the benefits of these amendments were better
understood and then to bring the necessary changes back to
Parliament for consideration. As a result of the consultation
process, which also included the Municipal Association of
Victoria, the Victorian government is now bringing these
measures back to Parliament. Notably, the amendments will
now provide local councils with the ability to opt out of the
proposed centralised system by nominating themselves as
the relevant valuation authority for their municipal district,
thereby allowing them to continue undertaking valuations.
The ability to opt out will be subject to the valuer-general’s
agreement and will be available until 2022. This will
provide local councils with sufficient time to make the
necessary preparations to transition to the new centralised
valuation system. Councils that choose to opt out will still
be required to undertake annual valuations. In addition,
following consultation with the local government sector, the
Victorian government has agreed to pay the full cost of all
general valuations returned each year under the new
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centralised system, whilst councils pay for the full cost of
all supplementary valuations each year. Councils that
choose to opt out of the new centralised valuation system
will continue on current payment arrangements and
contribute half of the cost of existing biennial valuations.
These amendments strike the right balance between the
advantages that a centralised valuation system will bring
and the concerns from local councils.
Some councils have raised a particular concern around
supplementary valuation turnaround times and the impact this
has on their revenue. The government acknowledges these
concerns, and the model we will work towards will give them
greater control over supplementary valuations, and does not
propose to change the process for initiating them. The
valuer-general’s Valuation Best Practice — Specification
Guidelines provide a framework of processes, tasks and
outputs required for the return of general and supplementary
valuations. Under the terms of standard contractual
arrangements, the valuer-general undertakes to complete
supplementary valuations on a monthly basis within a
four-week time period. The government notes that, if a
quicker turnaround is required, this can be negotiated as part
of service level agreements.
As part of a general move towards a fully digital
environment, the State Revenue Office is looking to provide
taxpayers with alternative digital channels to manage their tax
affairs. The amendments in this bill to the Taxation
Administration Act 1997 will enable the State Revenue
Office to serve an assessment or other documents by
notifying the taxpayer electronically (i.e. by SMS or email) of
an assessment or document available for retrieval by the
taxpayer via a secure internet site maintained by the State
Revenue Office. Other amendments to the Taxation
Administration Act 1997, Unclaimed Money Act 2008 and
Fire Services Property Levy Act 2012 will ensure consistency
with administrative and postal changes in the servicing of
documents and payments, repeal a redundant provision
previously enacted to deliver an online duty ‘look up’ service
that is no longer required and update references to certain
state and federal departments and agencies.
The Victorian Civil and Administrative Tribunal Act 1998
governs the conduct of proceedings referred to the tribunal
under taxation and revenue laws administered by the State
Revenue Office. The bill amends the definition of ‘taxing act’
in the Victorian Civil and Administrative Tribunal Act 1998
to include all the laws administered by the State Revenue
Office that currently provide for referrals to/reviews by the
Victorian Civil and Administrative Tribunal and allow for the
inclusion of new taxation laws in the future.
The passage of this bill will ensure that Victoria maintains
best practice tax administration, confirms the intention behind
various taxation laws and will introduce a robust and
cost-effective valuation process in Victoria.
I commend the bill to the house.

Debate adjourned for Mr RICH-PHILLIPS (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Tuesday, 28 November.
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TRANSPORT LEGISLATION
AMENDMENT (ROAD SAFETY, RAIL AND
OTHER MATTERS) BILL 2017
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter), I make this
statement of compatibility with respect to the Transport
Legislation Amendment (Road Safety, Rail and Other
Matters) Bill 2017 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.
Overview
The bill implements a number of reforms to Victoria’s road
safety scheme through amendments to the Road Safety Act
1986, including reforms aimed at reducing deaths and injuries
on Victoria’s roads such as introducing behaviour change
programs for persons who commit drink-driving and
drug-driving offences.
The bill improves rail safety in Victoria by amending the Rail
Safety (Local Operations) Act 2006, including by providing
for the drug testing of persons engaged in rail safety work.
The bill facilitates improved transparency of access to rail
infrastructure for rail freight services by replacing the current
rail access regime in the Rail Management Act 1996 with a
more light-handed approach.
The bill amends the Transport Accident Act 1986 so that the
28-day grace period for the payment of a transport accident
charge applies to a registration of three months or more.
The bill also makes minor and technical changes, and of a
statute law revision nature, to transport legislation including
the Transport (Safety Schemes Compliance and Enforcement)
Act 2014, and to the Marine (Drug, Alcohol and Pollution
Control) Act 1988 to enable regulations to be made in respect
of administrative arrangements for the storage of blood
samples.
Human rights issues
Several aspects of the bill raise human rights issues. Where
appropriate, I deal with these aspects thematically to avoid
duplication.
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Driver licence or learner permit suspension, cancellation
and disqualification
Section 12 of the charter provides that every person lawfully
in Victoria has the right to move freely within Victoria and to
enter and leave it.
A number of provisions in the bill relate to circumstances in
which a person’s driver licence or learner permit is
suspended, or where a person’s driver licence or learner
permit is cancelled and the person is disqualified from
holding a licence or permit, under the Road Safety Act 1986,
including:
clause 5 of the bill, which inserts new section 23A into
the Road Safety Act 1986;
clause 9 of the bill, which substitutes section 50(1) and
(1A) of that act;
clause 12 of the bill, which substitutes section 89C(1) of
that act;
clause 24 of the bill, which inserts new section 58C(1),
(3) and (4) of that act; and
clause 58 of the bill, which inserts new section 41A of
that act.
For example, substituted section 50(1) and (1A) provide that
the court must cancel a person’s licence or permit and must
disqualify a person from obtaining one if the person is
convicted or found guilty of certain alcohol-related offences,
and substituted section 89C provides for the cancellation of
licences or permits for drink-driving infringements.
While these provisions are relevant to the freedom of
movement, in my view they do not limit the right because the
person to whom they apply is free to use other forms of
transport such as walking, cycling or public transport and, in
addition, may be a passenger in a private motor vehicle
provided that the person does not drive.
Section 8(3) of the charter provides that everyone is entitled to
the equal protection of the law without discrimination. This
includes protection from age-based discrimination. Clauses 12
and 13 of the bill amend section 89C and schedule 1 to the
Road Safety Act 1986, which provide for the periods for which
a driver licence or learner permit is cancelled if a traffic
infringement notice for a drink-driving offence has been issued
and no notice of objection has been given.
Section 89C, in its current form and as amended by the bill,
provides for longer periods of licence cancellation for persons
under 26 years of age. The proposed amendment to section 89C
may limit the right to equality in section 8(3) of the charter to
the extent that the provision discriminates against such persons
on the basis of age. However, I consider that the provision is
objective and reasonable, and is demonstrably justified in
accordance with section 7 of the charter.
The rationale for retaining stronger sanctions for
drink-driving offenders under 26 years of age is that this
group of offenders is more vulnerable due to inexperience
compared with other driver groups and there is ample
research available that demonstrates that drivers under
26 years old are at particular risk of being involved in motor
vehicle accidents. Section 89C seeks to address this by
ensuring that these drivers receive an appropriate
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disqualification period that will have the effect of deterring
further dangerous road safety behaviour. Section 89C is a
proportionate response to the risk posed by these drivers and
is necessary to protect other road users. In my view, there are
no less restrictive measures that are available.
Clause 43 of the bill amends section 24(3) of the Road Safety
Act 1986 by substituting ‘infirmity, defect or incapacity’ with
the words ‘disability, medical condition or injury’. Existing
section 24(3) currently provides that, in suspending a driver
licence or learner permit on the ground that it would be
dangerous for the person to drive, the Roads Corporation
(VicRoads) may do so on the basis of a report given by a
medical practitioner and without conducting any other
hearing or investigation. In considering the matter, VicRoads
will have regard to any link between the disability, medical
condition or injury and the capacity of a person to drive.
The section 8(3) right is relevant to this provision in that it
might disadvantage persons with a protected attribute such as
a disability insofar as that attribute affects the capacity of a
person to drive. However, in my view, the criteria for
suspension in the regulations (to which the provision relates)
are reasonable and objective and do not amount to
discrimination so as to limit the right to equality. Even if it is
considered that the right to equality is limited, this is
justifiable on the basis that road safety is of paramount
importance to the general community and the inherent
requirements of driving a motor vehicle include that drivers
meet an appropriate standard of medical fitness.
Section 24 of the charter provides that a person has a right to
a fair hearing. The right applies to civil proceedings as well as
criminal proceedings. I note that, while section 24(3) of the
Road Safety Act 1986 does not provide an affected person an
opportunity to put their case to a decision-maker prior to the
exercise of power, section 26 of the Road Safety Act 1986
provides for these decisions to be considered by the
Magistrates Court on appeal. In any event, it is reasonable for
VicRoads to rely on the report of a medical practitioner in
making this decision. Insofar as section 24(3) engages the
section 24 charter right to a fair hearing, I do not consider that
the right is limited.
Alcohol interlocks
Clause 6 of the bill inserts new section 23B into the Road
Safety Act 1986, and provides that VicRoads must not grant a
driver licence or learner permit to a person who is subject to
an alcohol interlock condition unless a certificate is provided
to VicRoads by the person confirming that an alcohol
interlock has been installed in the person’s vehicle at the
request of the person. Alcohol interlocks collect information
regarding the presence of alcohol in a person’s breath and
prevent the vehicle from being started if alcohol is detected.
Clause 8 of the bill substitutes section 31KB of the Road
Safety Act 1986 to specify circumstances in which a driver
licence or learner permit must be made subject to an alcohol
interlock condition.
Section 13 of the charter provides that a person has the right
not to have the person’s privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
Insofar as the right to privacy is engaged by the requirement
in new section 23B to provide a certificate to VicRoads, in
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my view it is not limited because an application for a driver
licence or learner permit is entirely voluntary.
Amended section 31KB(3) provides that an alcohol interlock
condition may be imposed on the basis of an application for a
driver licence or learner permit made by a person to whom
amended section 31KB applies, and any matters that appear
in records kept by VicRoads, without conducting any hearing
or investigation. The provision relates to a mandated
administrative process and whether a person falls within the
ambit of the provisions is a question of fact which is
ascertainable from information in the person’s application or
VicRoads’ records. To the extent that the provision engages
the section 24 charter right to a fair hearing, in my view the
right is not limited by the provision.
The alcohol interlock provisions may engage the section 20
right not to be deprived of a person’s property other than in
accordance with law, because a person is only able to obtain a
licence or permit to drive the vehicle if an alcohol interlock is
fitted to the vehicle, which requires modifications to the
vehicle to accommodate the device. In my opinion, the
provisions do not limit the right because the circumstances in
which a device must be fitted are clearly formulated and are
in accordance with the law. In addition, an application for a
licence or permit (and therefore the fitting of an alcohol
interlock device) is a voluntary process.
Section 26 of the charter provides that a person must not be
punished more than once for an offence. The alcohol interlock
provisions in the bill are administrative in nature and do not
impose punishment for a criminal offence. Rather, the
requirements are imposed where a person wishes to apply for a
driver licence or learner permit after a period of disqualification
for a drink-driving offence. As such, in my view the new
provisions do not engage section 26 of the charter.
For completeness, new section 31KB does not limit the right
in section 27(2) of the charter not to have a greater penalty
imposed for a criminal offence than applied to the offence
when it was committed. An alcohol interlock condition is not
a penalty, so there is no issue of an increased penalty for a
criminal offence. Rather, the condition is imposed when a
person applies for a licence or permit which, as indicated, is
an entirely voluntary process. The alcohol interlock assists a
person found guilty of a drink-driving offence to separate that
person’s drinking from driving and can therefore be better
described as a therapeutic measure designed to assist the
person to avoid committing another drink-driving offence in
the future.
Road safety behaviour change programs
The bill introduces new provisions requiring persons to
undertake a behaviour change program following drink and
drug driving offences. The key provisions are inserted by
clause 24 of the bill as new part 5A of the Road Safety
Act 1986.
New part 5A provides that VicRoads must not issue a driver
licence or learner permit to a person who has committed
specified drug and alcohol related offences unless the person
has completed a first-stage behaviour change program. A
person may also be required to complete a second-stage
behaviour change program prior to having an alcohol
interlock condition removed.
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Neither requirement imposes punishment for a criminal
offence. As with alcohol interlock conditions, the
requirements are imposed where a person wishes to apply for
a driver licence or learner permit after a period of
disqualification for an offence and are administrative in
nature. For this reason, the new provisions do not engage
section 26 of the charter.
In addition, the section 12 freedom of movement is not
limited because the person chooses to make an application for
a licence or permit and in any event is able to use other forms
of transport besides driving a motor vehicle.
New part 5A of the Road Safety Act 1986 provides that an
approved provider of a behaviour change program may, as
part of that program, refer a participant to medical or other
therapeutic services. New section 31H(c) of the Road Safety
Act 1986 provides that a court may inquire whether the
applicant attended those services and may have regard to
whether the applicant attended or not on an application for a
licence eligibility order. This may engage the section 13
charter right to privacy, but any interference will be lawful
and not arbitrary and so, in my view, the right is not limited.
The referral to medical or other therapeutic services is also
relevant to the section 10(c) charter right not to be subjected
to medical treatment without full, free and informed consent.
However, in my view, the right is not engaged because the
applicant will need to provide free and informed consent prior
to receiving these services.
Impoundment, immobilisation and forfeiture of motor
vehicles
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Inspection of motor vehicles and trailers
Clause 72 of the bill inserts new sections 13(1A), (1B) and
(1C) into the Road Safety Act 1986 to provide for random
safety inspections of motor vehicles and trailers located in a
public place, whether the vehicle is attended or unattended. If
the vehicle is attended, this may limit the freedom of
movement in section 12 of the charter if the person attending
the vehicle is required to remain in place for a limited period
of time. However, the right has been found to be subject to
compliance with regulations legitimately made in the public
interest, such as traffic laws. The provision is directed at
enabling the police to effectively discharge their road safety
compliance functions, including ensuring that vehicles meet
relevant safety standards. Accordingly, I am satisfied that any
limits on the freedom of movement are reasonable and are
justified in accordance with section 7 of the charter.
I also note that the provision is limited to external inspections
of vehicles, except for inspections under the bonnet, hood or
other covering of the engine in limited circumstances.
Inspection under the bonnet, hood or other covering of the
engine is only permitted if the officer conducting the
inspection believes on reasonable grounds that the driver of
the motor vehicle is not complying with the Road Safety Act
1986 or regulations and rules made under them in driving a
motor vehicle of that kind or if the driver or registered
operator of the motor vehicle consents to the inspection.
Insofar as the right to privacy is engaged by the provision, in
my view it is not limited because the provisions are
constrained, lawful and are not arbitrary.
Records of persons driving motor vehicles

Part 2.3 of the bill amends the existing motor vehicle
impoundment, immobilisation and forfeiture provisions in the
Road Safety Act 1986 by revising the definition of relevant
offence. Part 2.3 of the bill also makes consequential changes
to the courts’ powers to order the impoundment,
immobilisation or forfeiture of a motor vehicle following the
conviction or finding of guilt of a person for a relevant
offence in certain specified circumstances. Clause 74 of the
bill makes amendments to existing section 63B of the Road
Safety Act 1986 to provide that vehicle immobilising devices
may be used in police pursuits.
Section 20 of the charter provides that a person must not be
deprived of the person’s property other than in accordance
with law.
In my opinion, the provisions engage the section 20 right.
However, the provisions do not limit the right because the
circumstances in which the court can make an order, and in
which vehicle immobilising devices may be used, are clearly
formulated and are in accordance with, and constrained by,
law. In addition, forfeiture is not mandatory and existing
provisions in the Road Safety Act 1986 provide third party
protection from the effects of a forfeiture order. In addition, a
person may apply for relief from a forfeiture order in cases of
exceptional hardship as specified in the act.
The provisions may also engage the section 12 freedom of
movement, however in my view the right is not limited
because affected persons are free to use other methods of
transport and, if the person holds a driver licence or learner
permit, the person is free to drive an alternative vehicle.

Clause 65 of the bill inserts new section 93(6) into the Road
Safety Act 1986 to provide that a person’s residential address
or address for service may be updated on the basis of
notification by a third party, such as Victoria Police, the
sheriff or a court. In relying on the third party notification,
VicRoads must be satisfied that the third party is a credible
source of that information and that the information is likely to
be up-to-date. In my view, this provision engages, but does
not limit, the section 13 charter right to privacy because the
recording of information provided by a third party is lawful
and is not arbitrary. The records are limited to a person’s
name and address and are needed to ensure that VicRoads has
up-to-date information of the contact details of any person
who drives, or intends to drive, a motor vehicle.
Evidence from prescribed road safety cameras
Clause 75 of the bill amends section 81 of the Road Safety
Act 1986 to provide that, where an image produced by a road
safety camera contains images of more than one motor
vehicle, a marker on a particular vehicle and a message
stating the speed of that vehicle determined by the camera is,
without prejudice to any other mode of proof and in the
absence of evidence to the contrary, proof of the speed of that
vehicle on that occasion. The provision supports the issuing
of speeding fines for road traffic speeding offences.
This is relevant to section 25(1) of the charter which provides
that a person charged with a criminal offence has the right to
be presumed innocent until proved guilty according to law.
The section 24 right to a fair hearing may also be engaged by
provisions relating to the giving of evidence.
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I consider that this provision is compatible with the section 24
and 25 rights. While the provision provides for the manner in
which the speed of a vehicle may be proved, it is reasonable
for the prosecution to be able to prove the speed of the
marked vehicle by reference to the road safety camera image.
If the accused wishes to take issue with the evidence this may
be done by adducing evidence to the contrary. In my view,
the provision represents a reasonable limitation on the
section 25 right. Insofar as the provision also engages the
section 24 right to a fair hearing, I consider that any
limitations on the right are reasonable and justified for the
same reasons.
Evidence of the power to mass ratio of a vehicle
New section 84(6)(ba) of the Road Safety Act 1986, as
inserted by clause 70 of the bill, enables evidence of the
power to mass ratio of a motor vehicle to be given by way of
a statement. The evidence is, in the absence of evidence to the
contrary, proof of the matters stated. The provision relates to
an offence in the regulations which prohibits probationary
drivers from driving vehicles which exceed a certain power to
mass ratio. The provision engages the section 25(1) charter
right to be presumed innocent until proven guilty according to
law and the associated section 24 right to a fair hearing.
The power to mass ratio is generally set by the manufacturer
of the vehicle and, for most vehicles, the manufacturer’s
specifications are available via online sources including the
commonwealth-maintained Road Vehicle Certification
System and the National Exchange of Vehicle and Driver
Information System. The purpose of the provision is to enable
evidence derived from these sources to be given by way of
certificate, rather than to require the provision of written
and/or oral evidence from the manufacturer in a prosecution.
If an accused wishes to challenge the evidence, they are
entitled to adduce evidence to the contrary.
Insofar as the provisions amount to a limitation on the
section 24 and 25 rights, any limitation is clearly related to its
purpose which is to facilitate the effective prosecution of road
safety offences involving the use of prohibited vehicles by
probationary drivers. I consider that any limitations on the
rights are reasonable and proportionate and do not consider
that any less restrictive means are reasonably available to
achieve the purpose of the limitations.
False, fraudulent or counterfeit licence documents
New section 18B of the Road Safety Act 1986, as inserted by
clause 42 of the bill, enables VicRoads to retain licence
documents to check their validity. A copy of the licence
stamped by VicRoads must be provided to the licence-holder
and may be relied on as evidence that the licence-holder is
authorised to drive, and VicRoads must return the document
to the licence-holder within the period specified on that copy.
New section 18C provides that VicRoads may confiscate or
destroy a licence document that has been retained under new
section 18B if VicRoads reasonably believes that it is false,
fraudulent or counterfeit or that it has been improperly
obtained.
While licence documents issued by VicRoads are the property
of the state of Victoria, licences issued by another state or
territory or another country may, in some cases, be the
property of the licence-holder.
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Insofar as the provisions engage the section 20 charter right not
to be deprived of property other than in accordance with law, in
my view the right is not limited because the circumstances in
which a licence, or purported licence, may be held or retained
and destroyed by VicRoads are clearly articulated and are in
accordance with law. The provisions are clearly related to their
purpose which is to ensure that only persons who are properly
licenced may drive on Victorian roads.
Operation of amendments to the demerit points scheme
New section 103ZK(10) of the Road Safety Act 1986, as
inserted by clause 85 of the bill, provides that the
amendments to the demerit point scheme imposed by part 2.5
of the bill apply to an extended demerit point period (imposed
where people who have exceeded the demerit point threshold
undertake to not commit any further driving offences for
12 months on the basis that if they do so they will incur a
suspension period of double what they would have originally
suffered) or the suspension of a driver licence or learner
permit for incurring too many demerit points whether:
the extended demerit point period or the suspension
commenced before, on or after the day on which these
amendments commence; or
the offences that gave rise to the extended demerit point
period or the suspension were committed before, on or
after the day on which these amendments commence; or
the conviction or finding of guilt in relation to those
offences occurred before, on or after the day on which
these amendments commence.
While these amendments apply to demerit point sanctions,
offences, convictions and findings of guilt which occurred
before the day the relevant provisions commence they are not
inconsistent with section 27(2) of the charter which provides
that a penalty must not be imposed on any person for a
criminal offence that is greater than the penalty that applied to
the offence when it was committed. This is because the
changes to the demerit point scheme which will be effected
by this transitional provision allow for extended demerit point
periods and demerit point suspensions that would previously
have been paused while other licence sanctions are completed
to instead run concurrently with those other sanctions.
Therefore these changes are in fact a benefit to motorists as
compared with the current situation.
Rail safety workers — testing for drugs
The bill makes amendments to the Rail Safety (Local
Operations) Act 2006 (the Local Operations Act) to insert
provisions relating to the testing of rail safety workers for the
presence of drugs.
Medical treatment without consent
Clause 98 of the bill inserts new sections 86CA to 86CG into
the Local Operations Act. A number of these provisions
engage the section 10(c) charter right not to be subjected to
medical treatment without full, free and informed consent.
The provisions require rail safety workers to submit to oral
fluid tests and specify the manner in which oral fluid samples
must be provided. Oral fluid drug screening tests are the usual
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first process for checking rail safety workers for the presence
of drugs. The provisions are:
new section 86CA;
new section 86CB; and
new section 86CC.
For example, new section 86CA provides that a rail safety
worker may be required to place a prescribed device or
collection unit into the worker’s mouth for the purpose of
undertaking a drug screening test and may be required to carry
out any necessary physical actions to ensure that a sufficient
sample of oral fluid has been captured by the device or unit.
In addition, new section 86CF enables an officer to require a
rail safety worker to allow a blood sample to be taken if the
worker is unable to furnish the required sample of oral fluid
on medical grounds or because of some physical disability, or
if the prescribed device is incapable of testing for the presence
of a prescribed drug for any reason. Clause 99 of the bill
substitutes section 86D of the Local Operations Act and
provides that a transport safety officer or police officer may
require a rail safety worker to allow a sample of the worker’s
blood to be taken for analysis.
Evidence indicates that the use of drugs can have adverse
effects on the capacity of people to carry out tasks safely. The
effects of impairment of a rail safety worker and the potential
consequences in the rail industry can be severe and, as a
result, the industry is highly regulated in this regard. The
safety of Victoria’s rail network is an essential and paramount
consideration. Appropriate drug controls and an effective
drug testing regime are vital in this key area of regulation.
For these reasons and given the importance of the scheme, in
each case, I consider any limitation on the section 10(c)
charter right to be reasonable, proportionate and justified to
protect the public and other rail safety workers, and I do not
consider that less restrictive means are reasonably available to
achieve the purpose of the limitations.
I also consider that any limitation on the section 13 right to
privacy is justified for the same reasons.
Refusal to provide oral fluid sample
Clause 95 of the bill inserts new section 77(1)(da) into the
Local Operations Act to provide that a rail safety worker
commits an offence if the worker refuses to provide a sample of
oral fluid, or to comply with any other requirement, in
accordance with new section 86CB. However, new
section 86CC(5) provides that a person must not be convicted
or found guilty of refusing to provide a sample of oral fluid if
the worker satisfies the court that there was some reason of a
substantial character for the refusal, other than a desire to avoid
providing information which might be used against the worker.
This is relevant to the section 25 charter right to be presumed
innocent as a persuasive burden is placed on the accused by
requiring the accused to satisfy the court of the reason for the
refusal. However, in my opinion, it is reasonable to require
the accused to satisfy the court as to matters which are
peculiarly within the accused’s own knowledge and the
requirement is demonstrably justifiable and is a reasonable
limitation on the section 25 right.
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Insofar as the provision engages the section 25(2) right in
criminal proceedings not to be compelled to testify against
oneself, in my view any limitation on that right is
demonstrably justified taking into account the need to ensure
that rail safety workers do not carry out rail safety work if
impaired by illicit drugs, and the potential consequences if a
worker carries out rail safety work while impaired.
Freedom of movement
The section 12 freedom of movement is engaged by some of
the provisions relating to testing for the presence of drugs,
where a person may be required to undertake certain tests and
to remain in place, or go to a certain place, for that purpose
which necessarily although temporarily restricts a person’s
movement.
For example, a person may be required:
to remain at a place where drug screening is being
carried out until a sample of oral fluid is collected (new
section 86CA(5) of the Local Operations Act);
to accompany a transport safety officer or a police
officer to a place and remain there until a sample of oral
fluid can be provided and tested or a blood sample
taken, or until 3 hours after the person carried out or
attempted to carry out rail safety work or was involved
in a prescribed notifiable occurrence (new
sections 86CB(3) and 86CF(3)).
However, the section 12 right may be subject to reasonable
limitations.
While the provisions engage the right, they are highly limited
in scope. There are time duration limitations and the
restrictions are applied in the context of a highly regulated
industry. There is an overarching need to protect public safety
which the provisions support and, in my opinion, the
restrictions represent reasonable limitations on the right.
Evidentiary provisions (oral fluid analysis)
Evidentiary provisions in the bill relating to oral fluid analysis
may engage the section 25(1) charter right to be presumed
innocent. As noted above, the section 24 right to a fair hearing
may also be engaged by provisions relating to the giving of
evidence and burden of proof.
The bill inserts new section 86CG into the Local Operations
Act. New section 86CG(1) provides that evidence derived from
a sample of oral fluid is not rendered inadmissible by a failure
to comply with a request under new section 86CE, which
provides that a rail safety worker required to provide an oral
fluid sample may request that a sample of blood is taken.
The provision engages the section 24 and 25 charter rights
because evidence from oral fluid analysis may be used despite
the failure to provide the rail safety worker with an
opportunity to have the worker’s blood tested if reasonable
efforts were made to comply with that request.
Noting that reasonable efforts to comply must be made, the
limitation is clearly related to its purpose which is to facilitate
the effective prosecution of rail safety offences involving the
use of illicit drugs and, in my opinion, is reasonable.
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New section 86CG(2) enables evidence to be given by way of
statements and certificates. The statements and certificates
relate to the authorisation of transport safety officers to
conduct drug screening tests and to obtain oral fluid samples
and for police officers to obtain oral fluid samples. These
provisions engage the right to be presumed innocent as the
statements and certificates are admissible in evidence and, in
the absence of evidence to the contrary, are proof of the
authority of the transport safety officer or police officer to
conduct the tests. The associated right to a fair hearing is
engaged for the same reason.
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clause 47 of the bill substitutes provisions in section 32
of the Road Safety Act 1986 to provide that it is an
offence to employ or engage a person to drive a motor
vehicle if the driver does not hold a relevant licence or
permit, unless the person presents or points to evidence
that suggests a reasonable possibility that the accused
made all enquiries that were reasonable in the
circumstances and, having done so, believed on
reasonable grounds that the driver held a licence or
permit (and the contrary is not proved beyond
reasonable doubt by the prosecution).

Insofar as the provisions amount to a limitation on the rights,
any limitation is clearly related to its purpose which is to
facilitate the effective prosecution of rail safety offences
involving the illicit use of drugs. The provisions provide a
means of ensuring that authorisation to conduct drug
screening tests and oral fluid analysis is admissible in
evidence in accordance with the substantive provisions of the
bill. I consider that any limitations on the rights are reasonable
and proportionate and do not consider that any less restrictive
means are reasonably available to achieve the purpose of the
limitations.

Clause 88 of the bill inserts new section 38ZZB into the Rail
Management Act 1996 which relates to the new rail access
regime and requires a person to comply with a requirement to
provide information to the Minister for Public Transport or
the Public Transport Development Authority. It is an offence
not to comply without lawful excuse. (To avoid doubt, the
section 25(2)(k) charter right not to be compelled to give
evidence is not limited because section 38ZZB(2) provides
that it is a lawful excuse that compliance may tend to
incriminate the person or make the person liable to a penalty
for any other offence.)

Offence provisions — evidentiary onus

Clause 88 of the bill inserts new section 38ZZF of the Rail
Management Act 1996, inserted by the bill, prohibits the
Minister for Public Transport or the Public Transport
Development Authority from disclosing information or the
contents of documents to any person except where they form
certain opinions and give certain notices.

The bill provides for a number of statutory offences which
shift the burden of proof onto an accused in criminal
proceedings. This is relevant to the section 25(1) right to be
presumed innocent.
Exceptions and provisos
The bill modifies or restructures a number of Road Safety Act
1986 offences which include exceptions to the offences. For
example:
clause 40 of the bill substitutes section 18(1), (1A), (2)
and (3) of the Road Safety Act 1986 to provide that a
person must not drive a motor vehicle on a highway
unless the person holds a driver licence or learner permit
(including a licence or permit issued in another state,
territory or country if authorised by the regulations) or, if
the person is disqualified from driving, is undergoing a
driver assessment or is driving under instruction in
accordance with the regulations;
clause 41 of the bill inserts new section 18AA into the
Road Safety Act 1986 to prohibit driving in breach of a
condition on a licence or permit. However, the new
section provides that a person does not breach a
condition if:
an exemption from the condition prescribed by the
regulations applies; or
the person holds a licence or permit issued in
another state, territory or country and the person is
authorised by the regulations to drive a motor
vehicle that has a gross vehicle mass of not more
than 4.5 tonnes, contrary to the conditions of that
licence or permit; or
a person holds a licence or permit that is subject to
an alcohol interlock condition and the person rides
a motor cycle while undertaking the on-road
component of a motor cycle learner permit
assessment;

In each case, to escape liability, the accused must present or
point to evidence that suggests a reasonable possibility of the
existence of facts that, if they existed, would excuse the
offence. In my view, these offences do not transfer the legal
burden of proof because, once the accused has adduced or
pointed to some evidence, the burden is on the prosecution to
prove the absence of the exception raised. Courts in other
jurisdictions have generally taken the approach that an
evidentiary onus on the accused to raise a defence does not
limit the presumption of innocence.
The exceptions that are provided relate to matters peculiarly
within the knowledge of the accused (such as whether they
hold a licence or permit issued in another state, territory or
country) and, if the onus were placed on the prosecution,
would involve the proof of a negative and investigation into
matters additional to the subject matter of the offence, which
would be too onerous a burden for the prosecution to
discharge. For these reason, I consider it appropriate for an
evidential onus to be placed on the accused in these
circumstances.
Hon. Jaala Pulford, MP
Minister for Agriculture

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(12:18) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
Drink-driving remains a key cause of road trauma. Victoria
has had great success over several decades in combating the
trauma caused by drink-driving. We continue to lead the
country in our strong stance against drink-driving. Sadly,
despite our achievements in this area, last year we saw a rise
in drink-driving deaths. This reversal is troubling and it must
be halted.
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bloodstream. Worryingly, there were 17 fatally injured
drivers and riders who had both alcohol and drugs in their
bloodstream.
This government is taking action to respond to the increasing
problem of drug driving by increasing licence suspension,
cancellation and disqualification periods for drug-driving
offences. This will promote a greater level of deterrence and
make the penalties more consistent with drink-driving.

The Andrews Labor government is continuing to work hard
to address this important issue and the launch of Towards
Zero in May 2016 reflects our determination to eliminate road
trauma. It is simply not good enough in 2017 to accept any
number of deaths or serious injuries on Victoria’s roads.
Towards Zero sets an ambitious target to achieve less than
200 fatalities and a 15 per cent reduction in serious injuries on
Victorian roads by 2020.

Speed plays an important role in road deaths and injuries. In
Victoria, speeding contributes to one-third of all road
casualties, or about 100 people killed each year, and another
2000 seriously injured. The bill will improve deterrence and
make Victoria’s roads safer by increasing the suspension
period for excessive speeding offences so that sanctions are
aligned with sanctions applied to offences carrying a similar
crash risk.

This bill introduces a range of new measures to help achieve
this. All drink-driving offenders will now have their driver
licence cancelled and be disqualified from driving. This
includes fully licensed, first-time offenders detected with a
blood or breath alcohol concentration of 0.05 to 0.07, and
commercial drivers detected below 0.05. We want to send a
strong message to people that ‘close enough is not
good enough’.

The suspension period will increase from one month to three
months for exceeding the speed limit by 25 to 34 kilometres
per hour or driving at a speed between 20 and 24 kilometres
per hour over the limit in a 110-kilometres-per-hour zone.

These offenders will also be required to drive with alcohol
interlocks and provide evidence that the alcohol interlock
device has been fitted in their vehicle upon re-licensing. The
requirement for drink-drivers to use an alcohol interlock was
introduced in Victoria in 2002 and has proven highly
effective in preventing further drink-driving.
There is clear evidence that taking driver licences off
Victorian drink-drivers has a major impact on their behaviour,
and that combining a licence ban with an alcohol interlock is
the best way to tackle drink-driving. If we are serious about
eliminating drink-driving, we can no longer allow any
drink-drivers to get away with just gaining demerit points and
continuing to drive almost as if nothing has happened.
Towards Zero 2016–2020: Victoria’s Road Safety Strategy
and Action Plan commits to alcohol interlock requirements
for all drink-drivers and this bill delivers on that commitment.
The bill also makes important amendments which increase
deterrence for unlicensed driving, drug driving and excessive
speeding offences and makes a number of operational and
efficiency improvements to road safety legislation, including
the vehicle impoundment and demerit point schemes.
Towards Zero 2016–2020: Victoria’s Road Safety Strategy
and Action Plan also commits to a new behaviour change
program to be rolled out for drink-drivers and drug-drivers.
The new program will replace the existing drink-driver
education course and individual assessment, which only
applied to some drink-drivers. Repeat offenders and those
with higher alcohol concentration readings will complete a
longer, more in-depth program to deal with their more serious
alcohol issues.
While there has been success over several decades in
reducing drink-driving-related road trauma, this has not yet
been the case for drug driving. Drug driving now contributes
to more fatal crashes than drink-driving. In 2016, there were
26 fatally injured drivers with alcohol in their bloodstream but
41 fatally injured drivers who had illicit drugs in their

At the same time, we are simplifying demerit point sanctions
by removing the demerit points from these excessive speed
offences. Excessive speeding is more effectively managed by
licence bans, and removing the demerit points will also mean
that some people will avoid being suspended a second time
for having excessive demerit points.
Despite ongoing improvements in enforcement practices and
technology, unlicensed driving continues to present
significant problems for road safety. Worldwide, unlicensed
drivers are over-represented in road trauma and unlicensed
driving is also associated with higher rates of offending and
crashes. In Victoria, unlicensed driving is a contributing
factor in approximately 8 per cent of deaths on Victorian
roads. This equates to 20 to 25 unnecessary deaths per year.
This bill makes amendments to unlicensed driving penalties
to provide more effective deterrence, to more appropriately
reflect the level of road safety risk, and to align with best
practice sentencing policy in Victoria.
This bill will also reduce risks associated with drivers using
fraudulent foreign licence documents by providing Victoria
Police and VicRoads with powers to check the validity of
licence documents from other jurisdictions, and to retain and
destroy those documents if they are found to be fraudulent.
Reforms will also simplify and strengthen the vehicle
impoundment scheme. Vehicle impoundment is an effective
deterrent to dangerous and hoon-related behaviour,
particularly among younger offenders.
Offenders caught driving unlicensed for the first time can lose
their vehicle. In the same way, drink-driving offenders with a
recorded blood or breath alcohol concentration between 0.05
and 0.10 can lose their vehicle if they have committed a prior
drink-driving offence or impoundable offence in the previous
six years. These changes better target patterns of high-risk
behaviour.
Victoria Police will also have broader roadside vehicle
inspection powers. This encourages regular vehicle
maintenance and is consistent with the ‘safe vehicle’
component of the Towards Zero road safety strategy. These
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measures will assist in providing Victoria Police with the
tools to improve vehicle condition and road safety outcomes.
It is important that sanctions are administered efficiently and
effectively to ensure the best road safety outcomes. The bill
will improve efficiency of enforcement activities by making
notices deemed to be served, including those returned
undelivered.
To continue to improve road safety in Victoria’s alpine areas,
the bill also introduces consistent wheel chain requirements
for light vehicles across hazardous areas, which extend
outside the alpine resorts and national parks. This provides
greater certainty of requirements for all motorists driving in
snow and icy conditions in those areas.
To ease the financial burden from vehicle registration, the
government has announced that from 1 January 2018 Victorian
motorists will be able to register their light motor vehicles for
periods of three or six months in addition to the current option
of annual registration. This bill amends the Transport Accident
Act 1986 to ensure that the current 28-day ‘grace period’ for the
payment of the Transport Accident Charge associated with
vehicle registration payments is extended to three-month
periods of registration of light motor vehicles.
The bill will also improve consistency between the road
safety and rail safety drug and alcohol control schemes by
enabling rail transport safety officers, police officers and other
authorised persons to conduct drug screening tests for rail
safety workers under the Rail Safety (Local Operations) Act
2006. This will reduce the burden of these drug testing
procedures by no longer requiring a medical practitioner or
health professional to conduct tests. Blood sampling
provisions for rail safety workers and marine vessel operators
will also be updated by the bill to align with amendments
recently made to equivalent provisions in the Road Safety Act
1986.
The bill will also include a public transport measure to reform
the Victorian rail access regime in the Rail Management Act
1996 when the current rail access contracts expire. This
regime will reduce red tape, enable administrative cost
savings and facilitate improved transparency of access to rail
infrastructure for rail freight services.
The current regime was designed at a time when Victoria’s
regional rail freight network was managed by a private rail
freight operator. This regime is no longer appropriate given
that the rail freight network has been bought back by
government. The Minister for Public Transport will provide
guidance to Public Transport Victoria and rail network
managers on proposed access arrangements and set a
maximum price that can be charged for access. To ensure
fairness, formal processes will be in place in case of a dispute
between access seekers and providers.
Overall, this bill increases deterrence measures for
drink-driving, drug driving, unlicensed driving and excessive
speeding, as well as making improvements to our rail safety
and rail access schemes.
The measures in the bill deserve the support of all Victorians.
I commend the bill to the house.

Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Tuesday, 28 November.

PETITIONS
Following petitions presented to house:

Crime prevention
To the Legislative Council of Victoria:
The petition of residents in Victoria calls on the Legislative
Council to note that:
There is a crime tsunami engulfing Victorians. Small
businesses are regularly being targeted, residents feel unsafe
in their own homes and going to work, and Victorians are
losing faith in our justice system.
The petitioners therefore respectfully request that the
Legislative Council calls on the Andrews Labor government
to match the coalition policy and introduce mandatory
sentencing, toughen up the justice system and hold criminals
to account.

By Ms CROZIER (Southern Metropolitan)
(42 signatures).
Laid on table.

Voluntary assisted dying
To the honourable the President and members of the
Legislative Council assembled in Parliament:
We, the undersigned citizens of Victoria, implore the
members of the Legislative Council of Victoria to vote
against the Andrews Labor government’s so-called Voluntary
Assisted Dying Bill which is in fact a method of
state-sanctioned killing and which:
is unsafe, effectively supporting a form of euthanasia;
is flawed, in that there are inadequate protections against
duress and pressure being brought to bear on vulnerable
patients at the end of life;
will see lethal drugs stored in homes for long periods,
opening the risks of deliberate and accidental misuse;
fails to recognise the diversity of cultural practices and
beliefs which surround death and dying and the
irreplaceable role of family in our diverse multicultural
society; and
fails to recognise and respect deeply held religious
convictions and faith.

By Mr DAVIS (Southern Metropolitan)
(19 signatures).
Laid on table.
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Whittlesea police station

Legislative Council electronic petition:

To the Legislative Council of Victoria:

The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council that the proposed
Voluntary Assisted Dying Bill (or any other bill that would
authorise doctors to prescribe or administer lethal drugs for
the purpose of assisted suicide or euthanasia) would:

The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the overwhelming
concern of Whittlesea residents that the Whittlesea police
station is under threat of closure or reduced police numbers.

(1) undermine Victoria’s suicide prevention framework
2016–2025 by proposing that suicide by lethal drugs is
an appropriate response to the challenges faced by some
Victorians, thereby sending a confused message about
the acceptability of suicide to all vulnerable Victorians,
including young people, and likely increasing the overall
suicide rate in Victoria;
(2) put elderly Victorians at risk of being coerced, overtly or
subtly, to request lethal drugs for assisted suicide and at
the further risk of taking such drugs under pressure, by
deception or even by force from carers or family
members who see them as a burden or who are
impatient for an inheritance;
(3) put Victorians living with disability at risk because due
to community misperceptions and prejudices, including
those of doctors, if faced with a terminal illness they are
more likely to be seen as ‘better off dead’; and
(4) provide a cheap alternative to supposedly meet the needs
of Victorians with a terminal illness by assisting their
suicide or directly killing them rather than providing
adequate funding to ensure all Victorians have access to
gold standard palliative care.
The petitioners therefore request that the Legislative Council
reject the proposed Voluntary Assisted Dying Bill or any
other bill that would authorise doctor assisted suicide or
euthanasia and instead, call on the Andrews government to:
(1) reaffirm that the suicide prevention framework
2016–2025 applies to all Victorians without exception,
including the aged, disabled and terminally ill;
(2) recognise the extent of elder abuse in Victoria and take
steps to protect elderly Victorians from such abuse;
(3) take steps to reduce discrimination against people with
disabilities and to provide the services necessary to
enable them to live with dignity and participate fully in
the community; and
(4) provide additional funding of $65 million per year over
the next three years to palliative care services to ensure
that all Victorians have equitable access to gold standard
palliative care and that no Victorian is led to consider
assisted suicide because of lack of access to such care.

By Dr CARLING-JENKINS (Western
Metropolitan) (207 signatures).
Laid on table.

The petitioners therefore request that the Legislative Council
of Victoria ensures that the Andrews government provides a
written guarantee that:
(a) there will be no reduction to the current authorised
strength of police at Whittlesea police station — that
being one senior sergeant, two sergeants and 12 senior
constables or constables; and
(b) the Whittlesea police station will not be closed following
the opening of the new Mernda police station.

By Ms LOVELL (Northern Victoria)
(19 signatures).
Laid on table.

PAPERS
Laid on table by Clerk:
Crown Land (Reserves) Act 1978 — Ministerial Order for
approval of a licence in relation to Watery Gully Creek
Reserve, dated 13 April 2017.
Subordinate Legislation Act 1994 — Documents under
section 15 in respect of Statutory Rules Nos. 114, 115 and 117.

BUSINESS OF THE HOUSE
General business
Ms WOOLDRIDGE (Eastern Metropolitan)
(12:25) — By leave, I move:
That precedence be given to the following general business
on Wednesday, 22 November 2017:
(1) notice of motion given this day by Mr Rich-Phillips in
relation to the revocation of amendment C117 to the
Frankston planning scheme;
(2) notice of motion 477 standing in the name of
Dr Carling-Jenkins in relation to the increase of violent
crime, sentencing and Victoria Police;
(3) notice of motion 489 standing in the name of Mr Morris
in relation to the Ballarat railway precinct;
(4) notice of motion 487 standing in the name of Ms Crozier
in relation to graffiti in Bentleigh;
(5) notice of motion 485 standing in the name of Ms Bath in
relation to Auslan training and courses.

Motion agreed to.
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STANDING COMMITTEE ON THE
ENVIRONMENT AND PLANNING
Reporting date
Mr DAVIS (Southern Metropolitan) (12:26) — By
leave, I move:
That the resolution of the Council of 27 May 2015, requiring
the Environment and Planning Committee to inquire into and
report every six months on the outcome of local government
rate capping, be amended so as to instead require the
committee to produce one final report on the inquiry by
30 September 2018.

Motion agreed to.

MEMBERS STATEMENTS
Great forest national park
Ms DUNN (Eastern Metropolitan) (12:27) — I stand
here today with my colleagues to congratulate our new
colleague, Lidia Thorpe, on her historic victory in the
Northcote by-election. Lidia will be a strong,
responsive representative for her electorate and for
Indigenous people in the Victorian Parliament. The
victory has reshaped the political landscape. Despite all
the promises and pork-barrelling, Labor was not able to
hold Northcote because its narrowcast messages on the
environment rang hollow, and the voters knew it.
It shows that Melbourne’s voters are hungry for
authenticity; they want to see a government that is truly
committed to protecting the environment and most of
all our precious native forests. Daniel Andrews now has
no choice but to phase out native forest logging and
create the great forest national park. The Greens will be
introducing a bill to do just this, and we encourage all
members to support it. There is no time to lose to
protect the remnant native forests of the Central
Highlands and East Gippsland and the species that live
within them. These are beautiful, precious places that
should be protected and not woodchipped, and the time
is now.

Cr Sarah Mansfield
Ms DUNN — On another matter in terms of
congratulating Greens candidates on their victories, I
would like to congratulate our newest councillor to the
City of Greater Geelong, Sarah Mansfield, who was
elected recently in that council election. The Greens
fought very hard to ensure that democracy was returned
to Geelong as soon as possible, and we are absolutely
delighted that Sarah makes up part of the council that is
the City of Greater Geelong.
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Country Fire Authority Mooroopna brigade
Ms LOVELL (Northern Victoria) (12:28) — It was
with pleasure that I attended the annual Mooroopna fire
brigade presentation dinner last Saturday night. It was
great to join Country Fire Authority (CFA) district
operations officer Pete Dedman, captain Ray Stockwell
and the wonderful volunteers of the Mooroopna fire
brigade in celebrating another year of exemplary
service to the Mooroopna community.
A large crowd gathered to honour a number of award
winners presented with various service medals and
certificates, including John Walton, for 30 years service
to the CFA; and Colin Topp, who won the Black
Family Trophy, which is awarded each year to a
firefighter who regularly goes above and beyond the
call of duty. A highlight of the night was the
presentation of the Prestigious Firefighter of the Year
Award to Roger Doherty. Like all of the Mooroopna
CFA volunteers, Roger is a dedicated protector of the
local community, and I congratulate him on receiving
this wonderful honour. I would like to congratulate all
the award winners and thank the entire membership of
the Mooroopna urban fire brigade for the tireless work
they do in keeping our community safe.

Michael Hutchence
Ms LOVELL — Tomorrow marks the
20th anniversary of the passing of Michael Hutchence.
On 22 November 1997 Australia and the world lost one
of the most talented singer/songwriters of the modern
era. The music Michael created with INXS lives on to
be enjoyed by fans both old and new. On a personal
level, I will never forget Michael singing directly to me
during the Calling All Nations tour in November 1988.
Rest in peace, Michael.

Latrobe Valley Enterprises
Ms SHING (Eastern Victoria) (12:30) — It is a
great pleasure to express my sincerest congratulations
and warmest wishes to Latrobe Valley Enterprises
(LVE), which is celebrating its 50th anniversary. This is
the brainchild of a group of community leaders who in
1967 realised the importance of providing employment
opportunities to local people with a disability. What we
see some 50 years later is a growth in the organisation
in the way in which it can provide opportunities for
people in communities throughout the Latrobe Valley
region to participate in work, find friendships and
networks and have good social engagement through
what they do. We have also seen 85 supported
employees and 17 mainstream employees become part
of the team, with Gippsland and Australia benefiting
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from the work that Latrobe Valley Enterprises
contributes.
I would like to say a special congratulations to the
following people: Ann Vokes, May Sennett, Greg
Forte, Frank Sutherland, Max Williamson, Rod Cooper,
Jan Tulloch, Geoff Perry, Renato Monacella, Grant
Williams, Jody Kane, Terry Fitzgerald, who is the
current chair of the LVE board, and Guy Webb, the
current CEO of the organisation. We have a
magnificent social enterprise which has a magnificent
capacity to be able to assist people with a disability to
participate in paid employment into the future. It has
been such a pleasure to get to know the people who
work within and for Latrobe Valley Enterprises in the
last few years. I congratulate them and wish them every
success for the next 50 years.

Ballarat railway station precinct
Mr MORRIS (Western Victoria) (12:32) —
Yesterday was another dark day in Ballarat, and before
you ask: no, it was not because of the weather; it was
because we saw the first sod being turned on the
Ballarat railway station precinct project — a project
that has been foisted on the Ballarat community despite
many protests. As part of this project we are going to
see a reduction in the number of commuter car parks
available to the ever-increasing number of commuters
at the Ballarat railway station. We also are going to see
the government gifting a significant portion of currently
publicly owned land to a private developer against the
will of the Ballarat people.
Furthermore, we are going to see the government break
many promises that they made to the Ballarat
community prior to the last election. Mr Andrews
himself, the now Premier, came to Ballarat and said
there was going to be a 3000-square metre exhibition
space and there was going to be a 4-star hotel. He said
there were going to be improvements to the railway
station. None of these things are occurring. The Labor
government have failed in their commitments to
Ballarat. What they need to do now is go back to the
community and truly consult before continuing on with
this project.

Greater Geelong City Council
Mr MORRIS — I want to congratulate the recently
elected mayor of the City of Greater Geelong, Cr Bruce
Harwood, along with many other councillors who have
been elected there, especially Ron Nelson, a very
hardworking councillor, who I am pleased to see
returned.
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Youth justice system
Ms SPRINGLE (South Eastern Metropolitan)
(12:33) — Last week the Royal Commission into the
Protection and Detention of Children in the Northern
Territory released its final report. More than
1000 people attended community meetings across the
territory and the commission examined nearly
1000 witness statements and submissions covering the
past 10 years. The final report is based on the best
evidence available, and it makes for sombre and
shocking reading.
Let us make no mistake: these findings are not only
relevant to the Northern Territory; many of the
practices and systemic issues criticised by the
commission currently exist in Victoria. Victoria has
recently used tear gas on teenagers and locked them up
in solitary confinement, Victoria’s child protection
system often places children in even riskier
environments after they have been removed from their
families and Victoria has filled its youth detention and
residential centres with Aboriginal children.
What the royal commission recommends for the
Northern Territory, and what Victoria also needs, is
proper investment in prevention and early intervention
instead of wasting millions on locking children up.
Providing real help to struggling families instead of
ripping them apart is much more effective in preventing
criminal behaviour later on.

Northcote by-election
Mr FINN (Western Metropolitan) (12:35) — I have
to wonder if the events in this house last week impacted
at all on the results of the Northcote by-election on
Saturday. It is worth asking if the heavy-handed attitude
of the ALP in here last week disgusted Northcote
residents to the point where they deserted Labor in their
thousands. The Andrews government already has quite
the reputation for bullying, belligerence and political
thuggery. That thuggery was on full display in this
house last week, and it just might be that the good
people of Northcote noticed Labor closing down debate
and bullying members on both sides. Perhaps they
share my view that the gag in this place is a threat to
democracy. This of course would have added to the
reality of the bullying coming from this government:
bullying of volunteer firefighters, bullying of parents,
bullying of taxi operators and even bullying of Labor’s
own cabinet ministers and backbenchers.
Australians do not like bullies, and it is clear that this is
flowing through to a deep dislike of Daniel Andrews. It
clearly takes something special for a political leader to

MEMBERS STATEMENTS
Tuesday, 21 November 2017

COUNCIL

lose a seat his party has held for 90 years. The bullying
and belligerence of the Andrews government is the sort
of ‘special’ that will see the whole damn lot of these
bullies and political thugs thrown into the street come
24 November next year. Victorians know there is
something deeply, deeply wrong with this government,
and Victorians know they deserve so much better.

Parliamentary sitting hours
Mrs PEULICH (South Eastern Metropolitan)
(12:36) — I would like to call on the Victorian
Parliament and all members of Parliament to consider
banning all-night sittings, unless it is for matters
pertinent to issues of national or state security, national
or state emergency, or for legislatively time-sensitive
matters, the impact of which is substantial for Victoria
or Victorians. Sleep deprivation of over 36 hours
constitutes a form of torture, but even at lower levels it
is a serious matter. It is a serious matter because it
impairs not only our physical ability but also our
decision-making processes, and it is something that I
believe is actually an abuse of democracy.
After 36 hours with no sleep the brain becomes
disorganised in its capacity to process information and
produces a chemical associated with Alzheimer’s. The
government’s own website betterhealth.vic.gov.au
states:
Staying awake for 24 hours leads to a reduced hand-to-eye
coordination that is similar to having a blood alcohol content
of .1. This is why sleep deprivation contributes to road
accidents and work injuries.

A sleepy, fatigued person is accident-prone, judgement
impaired and more likely to make mistakes and bad
decisions. This affects the proponents of legislation as
well as those who are attempting to make bad
legislation less bad. I call on all decision-makers to
seriously consider banning all-night sittings, because it
is undemocratic and leads to bad outcomes.

Run Geelong
Mr RAMSAY (Western Victoria) (12:38) — My
members statement today is to congratulate the Cotton
On Foundation and the 10 400 runners, joggers and
walkers who made their way around the 12-kilometre
and 6-kilometre Run Geelong course last Sunday.
Ms Pulford — How’d you go?
Mr RAMSAY — You’ll hear, Ms Pulford, very
shortly. For the eighth consecutive year, Run Geelong
has worked with the Geelong community to raise
money for children’s health, this year raising funds for
the Barwon Health paediatric rehabilitation service. The
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paediatric rehabilitation service is an invaluable local
asset for sick children and their families around the
region.
I attended the annual Run Geelong event last Sunday
and did run the 6-kilometre course. Thanks to the
generosity of the foundation and the thousands of
participants we raised $340 000 for the Barwon Health
paediatric rehabilitation service. Over the eight years
the event has run, Run Geelong has seen the completion
of the redevelopment of the children’s ward and the
redevelopment of the special care nursery and the
maternity day assessment unit.
Run Geelong events have been responsible for over
$3.7 million in donations to the hospital, with the
partnership continuing to grow year on year. I am so
proud of all those within the Geelong community who
continue to participate in this important fun run, and I
look forward to making it bigger and better next
year — and, Ms Pulford, 34 minutes and 7 seconds.

Northcote by-election
Mr ONDARCHIE (Northern Metropolitan)
(12:39) — It was hardly a nosh-up in Northcote on
Saturday night for the Australian Labor Party. In fact
they were crying into their beers at the Peacock Inn and
the Northcote Social Club after a devastating loss, with
an 11.7 per cent swing against the Labor Party in the
seat of Northcote. I wonder what John Cain, Sr, Frank
Wilkes, Tony Sheehan and Mary Delahunty would be
saying right now about the legacy that Labor has failed
to deliver on after the sad passing of Fiona Richardson?
They spent $710 000 on their campaign and promised
millions to the people of Northcote and they still could
not deliver it across the line. They put up signs that said
‘Labor-funded project’. I am yet to see the Australian
Labor Party cough up money for the capital
requirements of a school, but they put a sign out the
front that said it was a Labor-funded project.
They continue to politicise what is good business in
Melbourne’s north. Just today in Queen’s Hall when we
celebrated the Australian Matildas versus China
Ms Mikakos said, ‘Don’t forget it was Labor that
started the whole entry into China when Gough
Whitlam first visited there’ — politicising a bipartisan
approach. But we will not forget in Melbourne’s north,
because we know that their failure in Melbourne’s
north was because Melbourne’s north will not tolerate
bullies. We do not tolerate bullies in Melbourne’s north.
And we will wait and see if Labor will deliver on their
promises to the people of Northcote.
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Government performance
Mr O’SULLIVAN (Northern Victoria) (12:41) —
After three years we have seen the true colours of this
government, and they played out just nicely in the
Northcote by-election. Labor threw absolutely
everything at the campaign, including a huge amount of
money. They did lots of pork-barrelling and they were
buying votes. The result demonstrated overwhelmingly
the rejection of the direction and performance of the
Andrews Labor government. At the first opportunity to
assess the government at an election the report card was
very convincing: voters have rejected the policies of
this government.
Crime is out of control and electricity prices and the
cost of living are too high. We have congestion
everywhere. We have the Country Fire Authority being
broken up, and we see the government picking winners
and creating losers as a result of that. We have seen the
closing down of coal stations, the legalising of drug
injecting rooms and unnecessary animal welfare
bureaucracy. The great forest national park is certainly
now being considered by this government — they will
have to ask the Greens. There are rental reforms which
will diminish the rights of home owners who rent out
their houses.
Daniel Andrews and the Labor government are not
governing for all Victorians and will pay a huge price
for not doing so. All Victorians will be watching
closely the very close relationship between the Labor
Party and the Greens. A coalition government between
the Greens and Labor is a real possibility from here.

Northcote by-election
Mr DAVIS (Southern Metropolitan) (12:42) — I
want to make a statement today about the result in the
Northcote by-election. I compliment the Greens and
their candidate, now to be member, Lidia Thorpe and
note that this was a very significant rebuff for Daniel
Andrews and Labor. We will see the final number but
more than 12 per cent is the likely swing.
I want to draw the house’s attention to the activities of
many of the taxi and hire car families who campaigned
very hard to put Labor last. They do not like the Greens
much — they do not think they did the right thing on
the commercial taxi bill — but they hate Labor more
and they understand that Daniel Andrews and Jacinta
Allan are the architects of their destruction. The
removal of their taxi licences without compensation is a
travesty. They went very hard in the last few days to
say ‘Put Labor last’. The fall in the Labor vote is not
unconnected with the many taxi families that live in the
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Northcote electorate — the Greek and Italian
communities contain many taxi families who worked as
one. I compliment them on their work. I hope that
Daniel Andrews and Jacinta Allan listen to the message
that has been delivered to them and in fact review their
harsh policy which has seen the assets of taxi owners
and hire car owners stripped from them without proper
compensation — shamefully!

VOLUNTARY ASSISTED DYING BILL 2017
Committee
Resumed from 16 November; further discussion of
clause 9 and Mr JENNINGS’s amendment:
4.

Clause 9, line 22, omit “12 months” and insert
“6 months”.

Mr Davis — On a point of order, Acting President,
before the chamber broke on Friday morning — it was
still the Thursday sitting day — there had been
indications at earlier points that certain information
would be provided to the chamber. Mr Jennings gave a
commitment to me that there would be a full
breakdown, year by year, of the palliative care package,
and to my knowledge that has not as yet been
provided — perhaps it has been posted, but certainly I
do not have it in my possession. There were also
commitments given to other members in the committee.
Ms Pulford, as I understand it, gave commitments to
Ms Crozier concerning compounding pharmacists —
the number of those and their location. Ms Pulford also
gave commitments about the number of
neuropsychologists and neuropsychiatrists, particularly
in country Victoria but also statewide, where they were
based and their numbers.
If the committee process is to mean anything, it is
important that those commitments be met and for that
information to be provided. Perhaps it is the
government’s intention to provide that at some point in
the cycle, in which case it would be helpful to know.
But the Minister for Health and her bureaucracy could
easily have provided that data across the weekend, and
I seek from the minister an indication about when the
data that he has committed to provide will come.
Mr Jennings — On the point of order, Acting
President, I believe that the information is being
compiled and will be shared with Mr Davis well and
truly before this committee stage has concluded. I am
sure that once that information is in his hands it will
make a profound difference to his attitude and his
engagement with the committee.
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Mr Davis — On the point of order, Acting
President, it is now some days since the chamber sat
last in the committee of the whole and since those
commitments were given, which I think strictly was as
part of the Thursday sitting. I am not sure at exactly
what point in the Thursday sitting, but my recollection
is in the case of the palliative care information it was on
Thursday morning. We are now past Friday, Saturday,
Sunday and Monday and into Tuesday by my
reckoning, and now we are being asked to accept it at
some later point. I just think the minister owes an
explanation to the chamber as to why that has not been
provided in the five days intervening.
The ACTING PRESIDENT (Mr Elasmar) —
Mr Davis, I believe the minister has made his
explanation. There is no further point of order, unless
the minister would like to add to it.
Mr Jennings — Not really.
Mr Morris — On a point of order, President, the
minister indicated that the response will be given to
Mr Davis. I do note that the minister, on numerous
occasions throughout this debate, has indicated that he
has answered questions other members have previously
asked and therefore he has chosen not to answer
subsequent questions related to a question that he feels
he has already answered. If the minister has indicated
he is going to give this response to Mr Davis, I would
seek that the minister provide that information to
everybody in this house, because if we were to further
make those same requests Mr Davis has, I feel the
minister would be more likely than not to refuse to
answer those questions, thereby giving the information
only to Mr Davis.
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So how many pharmacists that have that ability are there
across Victoria?

And Ms Pulford’s answer to me was:
In terms of the precise number of compounding pharmacists,
I will take that question on notice and provide that
information to you at the earliest opportunity.

That is exactly what Mr Davis has asked, and we have
got the same answer that Ms Pulford gave six days
ago — or thereabouts, I am not quite sure — on the
16th. So I am just wondering, is this a delaying tactic
from the government, or do they not know?
The ACTING PRESIDENT (Mr Elasmar) — We
are on the same issue. Mr Jennings, are you happy to
add anything, or will we just go to your amendments?
Mr Jennings — On a point of order, can I actually
just make absolutely crystal clear to the committee that
whatever information is available that is furnished to
Mr Davis or any other member we are happy to share
with other members. That is not an issue between us.
Mr Morris is quite right. There was a lot of tag teaming
of exactly the same questions that were asked the other
day.
Mr Morris interjected.
Mr Jennings — You were exactly right. You called
it out, Mr Morris. You were quite right. That is what
happened, and that is probably what is going to happen
again, but from my vantage point let me actually share
what information is available to you in a timely way. I
guarantee —
Ms Crozier — Six days we have been waiting until
you got the information.

Ms Symes — It’s a ridiculous point of order.
Mr Morris — There is no need for that. No, it is
not. It is very significant; it is very important.
The ACTING PRESIDENT (Mr Elasmar) —
Mr Morris, thank you very much. There is no point of
order. The minister already gave an explanation to the
house. If we are going to continue to do this, I am going
to stop it.
Ms Crozier, is your point of order on the same issue?
Ms Crozier — I have a point of order, Acting
President, on an unrelated issue. The reason I am
standing on this point of order is I just want to draw the
committee’s attention to a question that I asked of
Ms Pulford at 1.00 a.m. or thereabouts on Friday and
which is recorded in Thursday’s Daily Hansard at
page 104, wherein I asked:

Mr Jennings — All of us could actually mount that
argument. I am not actually mounting the argument that
in fact you have kept us waiting for a long period of
time either. We could actually waste a bit of time doing
that. I am interested in getting you information that is
available to us, proceeding with answering your
questions, moving amendments, dealing with clauses
and concluding this debate.
The ACTING PRESIDENT (Mr Elasmar) —
Mr Jennings, I ask you to move your amendment 5
because you have already moved your amendment 4.
Mr Morris — On a further point of order, Acting
President, I will just point out that the minister
attempted to verbal me; what he said was not true. But
further to that I just ask: by what mechanism does the
minister intend to convey the information to the house?
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Does he intend to give it in committee? Does he intend
to supply it via a documentation email? Is it going to be
presented to the house for members to see? I just ask
that question.
The ACTING PRESIDENT (Mr Elasmar) —
Thank you, Mr Morris. I believe the minister has
already answered all of this.
Minister, can you please move your amendment 5 and
talk to amendments 4 and 5, but please move
amendment 5 first.
Mr JENNINGS (Special Minister of State)
(12:54) — Before the chair was left in the committee
stage last Friday morning I had discussed amendment 4
in my name, and I was about to proceed to actually
discussing the important rejoinder, which is
amendment 5. I move:
5.

Clause 9, page 16, after line 4 insert—
“( ) Despite subsection (1)(d)(iii), if the person is
diagnosed with a disease, illness or medical
condition that is neurodegenerative, that
disease, illness or medical condition must be
expected to cause death within weeks or
months, not exceeding 12 months.”.

The reason for this important rejoinder amendment is,
as I was discussing when I introduced amendment 4,
there are a number of members of this chamber and a
number of members of the Legislative Assembly who
have indicated in their contributions to the debate that
they are concerned about the period of time in which
the scheme should create the circumstances where
someone could be deemed to be eligible to participate
in the scheme. A number of people, despite the
recommendation of the ministerial advisory panel and
the adoption of a 12-month window, have argued that
that period should be six months.
The government recognised that in many circumstances
that eligibility criterion would address many, if not
most, medical conditions that would make someone
eligible for participation in the scheme. However, in
moving the amendment to make that six-month default
window of access for application to be made, the
government did not want to adversely impact upon
those members of our community who may be
diagnosed to be within the last 12 months of their life
and have a neurodegenerative condition that meant that
they may lose capacity to apply for, let alone
administer, the voluntary assisted dying (VAD)
substance if they were precluded from applying prior to
that six-month period, and therefore amendment 5
creates a 12-month window for their application.
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The government believes that that is a reasonable
response to concerns that were raised by members of
the chamber in terms of their support for the
construction of the bill, but most importantly the
government believes that that is a compassionate and
enlightened response to enable those who are
profoundly unwell and have a condition that may
preclude them from participating in this scheme to still
get access to the scheme and to be able to exercise their
free will and their opportunities as other terminally ill
patients may.
The ACTING PRESIDENT (Mr Elasmar) —
Order! Mr Jennings has moved his amendments 4 and 5
to clause 9. Members should be aware that I will be
testing amendment 4 when we come to it by itself and
then amendment 5. But members can ask questions on
both.
Mr RAMSAY (Western Victoria) (12:58) — I will
just ask the minister a question. I need some
clarification because I currently have amendments on
this clause before the chamber and have had so for five
days now. I foreshadowed in my second-reading speech
that I would be seeking amendments in relation to
reducing the time frame from 12 months to six months
and also providing an exemption originally for those
suffering motor neurone disease, but after consultation
with a number of doctors I have changed that to
broaden it to neurological diseases. I note that
Mr Jennings’s amendments 4 and 5 pertain to clause 9,
which deals specifically, as I understand it, with the
insertion of six months and the omitting of 12 months.
But Mr Jennings has also has moved to amend
clause 18 in relation to the second part of the issues
raised in relation to the exemptions for those who are
suffering neurological disease. I have actually
incorporated that in an amendment to clause 9, and I
just wanted some clarification of the mechanics of
having that insertion in clause 18 rather than in
clause 9.
Mr JENNINGS — Thank you, Mr Ramsay, for
your question. Perhaps in my discussion of moving my
amendments 4 and 5 I should have also discussed the
importance of clause 18, which from the government’s
perspective is a rejoinder to the way in which the effect
of clause 9 would be enacted. The reason I say that they
are joined is that clause 18 is about a referral for a
specialist opinion. As we discussed on many occasions
in this committee, there are requirements in a range of
situations where the coordinating and consulting
clinicians will be required to seek a referral to a
specialist in a particular field, whether that be for
reasons of mental health or reasons of capacity. In this
case it will be for confirmation of a prognosis of the
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particular neurodegenerative condition that the patient
may have, what that might lead to in terms of their
prognosis and what it might mean for their eligibility
for the scheme or for their ability to undertake the
administration of the substance themselves. That advice
should be procured by a specialist. The reason the
government has taken those two concepts is that
clause 9 is the eligibility criteria and clause 18 is the
power by which a referral would be made to a
specialist. By dealing with it in both of those clauses we
create the eligibility entry point in clause 9 and in
clause 18 we mandate the referral pathway.
Ms CROZIER (Southern Metropolitan) (13:01) —
My line of questioning before the government gagged
debate on this bill was in relation to Mr Jennings’s
contribution to my concerns around neurodegenerative
diseases and how many neuropsychiatrists there were in
the state to be able to assess this. The reason I was
pursuing that line of questioning at the time was that it
is my understanding that somebody with a
neurodegenerative disease may seem to have a capacity
to make a sound decision, where in actual fact, because
of their neurodegenerative disease, their mental
capacity or acuity is not sufficient. That is why I was
pursuing that line of questioning.
On one of the issues I really want to pursue
Mr Jennings will say, ‘We’ve already gone over this
ground’, but I do not think that was satisfactory enough.
In your amendment you say a person must be referred
to a:
… medical practitioner who has appropriate skills and
training in that particular disease, illness or medical condition
that is neurodegenerative, whether or not the co-ordinating
medical practitioner had also made a referral under
subsection (2).

That is very much open to interpretation in relation to
how people will perceive it. You have just said that the
effect of clause 9 would be the requirement of referral
for a specialist opinion in a range of situations. I cannot
understand my own writing because I was scribbling as
you were saying it. The point was that there is an
obligation on a consulting clinician to seek a specialist
in a particular field. Again I go to this point of capturing
those people within that 12-month period, because it
can be subjective in terms of how that person with a
neurodegenerative disease may be perceived. That is
my concern, and I just want you to understand,
Minister, that the skills and training of those specialists
may be open to interpretation. Just because they are
signed off as a fellow does not mean that they have
appropriate skills or training to make a judgement about
an individual’s mental capacity.
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Mr JENNINGS — I am not exactly saying that we
completely covered the ground before, but we spent a
lot of time on it. The issue that we spent a lot of time on
the other day in your line of questioning is in fact
whether the specialist in neurodegenerative conditions
and the particular neurodegenerative condition that the
patient may exhibit would then be making one
assessment in relation to that condition. You on a
number of occasions, and again in your question this
morning, were indicating that in fact you were looking
at a multidisciplinary specialisation of a clinician who
may be an expert in that condition and be a psychiatrist
simultaneously. I indicated to you the other day that I
would be operating on the assumption — and I am
happy to take some advice from the advisers box on
this matter — that they are most likely to be two
separate assessments rather than the one assessment
because of the specialisation that would be required to
make that assessment.
I am advised that the way in which I have described
that degree of specialisation is likely to be true and
likely to be the situation. Again, at various stages the
other day when you were following a line of inquiry
about whether psychiatry is the most appropriate
discipline to assess some questions of capability in
terms of decision-making we discussed a range of other
specialisations that may be appropriate in various
circumstances to deal with the assessment. For instance,
you will recall we talked about delirium maybe being
appropriate to refer to a gerontologist, and in relation to
an acquired brain injury that being appropriate to refer
to a neuropsychologist. I am advised that in terms of the
question you have asked me today, the closest
coincidence of specialisation for the assessment being
made in the area that you are asking me about would be
of a neuropsychologist, as distinct from a psychiatrist,
who would undertake that work. I am able to give you a
number: 303.
Ms CROZIER — Could you tell me where they are
located? I did mention that last week.
Mr JENNINGS — They are located in a number of
hospital settings. In terms of their geography, I might
have to take some further advice on that, but I certainly
know that they are dispersed in the healthcare system.
Ms CROZIER — Thank you for that response,
Minister. I would be interested to have that information
when it is available, thank you. If I could just move on
to, again, an issue around the 12 months versus the six
months. I am just wanting to get an understanding from
you because the final report of the ministerial advisory
panel was pretty clear that the prognosis should take
into account a decision made by the person to forgo any
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treatment that they might be having for their life to be
prolonged. I am very well aware, being a former
diabetes educator, that somebody who does not have
their insulin can die very quickly. I want to understand
whether, for example, somebody who is an
insulin-dependent diabetic and who decides to stop
taking their insulin — and therefore they would die
within that six-month period — would be eligible for
voluntary assisted dying in this respect because that
insulin is actually prolonging their life. You have got a
medication that is prolonging their life. If they
withdrew that voluntarily, they would die, but how does
that fit, knowing that that medication is prolonging their
life, in relation to this particular time frame?
Mr JENNINGS — The starting point in terms of
the philosophical or medical care conundrum that you
have just outlined is that the condition itself must be
determined to be incurable.
Ms CROZIER — Thank you. But in the instance of
an insulin-dependent diabetic, that is not curable. They
rely on insulin to survive.
Mr JENNINGS — Yes, but in this instance, in
terms of the longevity of life, it would be treated as if
the medication that sustains that life would not be the
sole reason for or contributing factor of eligibility to
participate in the scheme.
Ms CROZIER — Thank you, Minister. The panel
acknowledges that there may be rare instances where a
person eligible for voluntary assisted dying does
survive beyond the 12-month time frame. I think we all
understand that mistakes in prognosis are made on a
very regular basis and, as many of us have indicated,
that doctors do not have a crystal ball in terms of
somebody’s final demise. They can only give an
estimation, so in terms of somebody who is on insulin
and requires that to survive — they might be on
dialysis, they might be on a whole range of other
medical interventions that they require to sustain life —
in those instances for this 12-month period that
prognosis may not have been correct. There are many
examples from around the world that have been well
documented in relation to those misdiagnoses and how
coroners and others have said the diagnosis was wrong.
In actual fact there was a recent article in the Australian
Financial Review, on 28 August this year, in which an
insurer said doctors misdiagnose one in 10 cases. So do
you, Minister, accept that errors in the diagnosis of a
terminal illness, even if a second opinion has been
obtained and even in those instances where there are
comorbidities such as somebody requiring insulin to
survive — and they could survive — are slightly
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contradictory in terms of what this bill is trying to
achieve?
Mr JENNINGS — I think the multiple assessments
that are required to make sure that someone is eligible
to the scheme is the manner by which we can start to
gain confidence that the proposition that you have put
to us would not actually come to fruition. I have some
material that I will share with you in relation to the
notion of my response to you before, when you asked
me the question predicated on the insulin example,
about what the definition of ‘incurable’ may mean in
the context of this bill. It means:
… the disease, illness or medical condition cannot be
completely removed. This is an objective test based on
available medical treatments. It is important to recognise that
there are some diseases that can be managed through medical
treatments, but they cannot actually be cured. For example,
some cancers are managed and slowed through
chemotherapy, but not cured.
It is important to recognise there is a difference between
curing and managing a disease. For example, some cancers
may be managed through chemotherapy, but the
chemotherapy will not eradicate the cancer and is ultimately
only slowing its growth. In this instance, the person’s cancer
would be incurable.
Renal dialysis is also an example of a medical treatment that
manages, rather than cures a medical condition. Over time
renal dialysis becomes less and less effective as the medical
condition progresses. At an advanced stage, renal dialysis
may be futile.
There are a number of clinical tools that assist with prognosis
and studies that have shown the simple question ‘Would I be
surprised if this patient died within the next 12 months?’ can
effectively help clinicians predict which patients are nearing
the end of their life. (A systematic review and mega-analysis
showed overall accuracy of this question across a range of
diseases at 75 per cent).
The Gold Standard Framework Prognostic Indicator
Guidance has been developed over the last two decades and
sets out a number of prognostic tools that can be used for a
number of illnesses, diseases and medical conditions. It sets
out three triggers:
would the clinician be surprised if the patient died within
the next 12 months;
the presence of general indicators of decline; and
the presence of disease-specific indicators of decline.
There are a number of prognostic tools available that can be
used for a number of illnesses, diseases and medical
conditions.

That would assist the clinicians in making those
assessments.
Ms CROZIER — Thank you, Minister. I listened
with great interest to the statement that you have just
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made, and I could not agree with you more. There are
instances of stage 4 terminal cancer that will never be
cured but can be managed, and part of that management
is through palliative care. I think that is where a lot of
this debate has gone because of the inefficiencies and
inequity of palliative care across Victoria. I am very,
very well aware of how palliative care does assist with
the management of those stage 4 terminal cancers that
you just spoke about. You did not mention palliative
care in that statement; you just said chemotherapy, and
it could be chemotherapy or radiotherapy. It could be a
range of treatments, including palliative care, that
manage somebody with an incurable disease such as
cancer.
I make that statement to you, Minister, and I hope the
government acknowledges that this is very much what
we are talking about here, because if we do not have
good palliative care and if that pain is unbearable —
intolerable — and people are suffering, then
understandably people would be looking for options. I
think many of us are concerned about — and I
acknowledge the government’s response to — the
palliative care situation, but it is an additional
10 equivalent full-time positions across the state. That
is not going to meet the demands of the 40 000 that I
think you or Ms Pulford provided to me in relation to
the numbers of people who die in Victoria from a
terminal illness each year. Nevertheless I just wanted to
make that point.
Just getting back to the six-month period and the
proposition that doctors do not always get it right
despite the fact of having second opinions and
otherwise, could I just say that even with the eligibility
criteria at six months to live some Victorians will die by
voluntary assisted dying or assisted suicide or
euthanasia — if a practitioner is called in to administer
the substance that is required for that person to end their
life — who may have had years to live due to the areas
of diagnosis, prognosis, unexpected recovery and new
drug treatments that might come into our medical
system, which they do all the time. Is that something
that you do agree with and accept?
Mr JENNINGS — There are a couple of
propositions that I would agree with. One is that I think
the vast majority of Victorian patients who are
diagnosed to be within their last 12 months of life will
choose to receive ongoing medical support and indeed
palliative care for the reasons that you have outlined.
That will be the vast majority of patients in those
circumstances who will be treated in that way. A
minority of patients may choose to actually seek access
to voluntary assisted dying. The experience around the
world is that it is a very small minority who choose to
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seek access to the scheme. In those circumstances there
is a theoretical chance — of course there is — of the
circumstances that you put to me. In fact Mr Finn and
Mr Ondarchie in their contributions to these debates
have actually talked about prognoses of their fathers
and how they lived far beyond what the prognosis was.
That occurs — it does occur and it will continue to
occur.
Mr ONDARCHIE (Northern Metropolitan)
(13:21) — Minister, I would just like to pursue
Ms Crozier’s line of questioning in relation to
amendment 4 about the 12 months being reduced to six
months. I refer you to clause 9(1)(d)(iii), which says:
is expected to cause death within weeks or months, not
exceeding —

according to your amendment, six months. How is that
expectation derived?
Mr JENNINGS — It is derived through the clinical
assessment by the clinician who would be undertaking
the assessment. I have just in the last few minutes with
Ms Crozier actually outlined some of the ways in which
that would be assessed. There are diagnostic or
prognostic elements of a clinician’s approach to
compiling evidence and assessments about the
deterioration of a patient’s condition. They apply that
discipline regularly, and they would be, under this piece
of legislation, undertaking what is quite a standard
series of assessments to make that determination.
Mr ONDARCHIE — Thank you, Minister. I
understand that there are a range of prognostic tools to
make that standard assessment, but herein lies the
problem. As this house of review seeks to debate a bill
that, particularly in the nature of the matter we are
dealing with, has to be foolproof, there is evidence of
where prognoses are wrong, and therein lies the
problem. For example, retired Italian magistrate Pietro
D’Amico died at age 62 apparently of a terminal
illness, but the family insisted on an autopsy and it was
found that he did not have a terminal illness at all
despite being given a diagnosis by both Italian and
Swiss doctors prior to undergoing assisted suicide in
Switzerland.
As you referred to, when my own father was diagnosed
with a brain tumour the specialists — good people —
got around the family and said, ‘He has only got three
months to live; you had better get on with things’. We,
as you would expect, put the best specialist oncologists
around him to make sure his three months were the best
they could be. Well, those three months lasted
21 months, and he got to see two baby granddaughters
start to walk, he saw two baby granddaughters get to
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experience Christmas, he saw two baby granddaughters
get to talk and he got to see two baby granddaughters
transition from being little babies into being delighted
to come and see him. He would have missed all that.
As part of this amendment — and we picked this up in
the briefing — this could also include people who have
motor neurone disease (MND). You would note,
Minister, that a high-profile ex-footballer and
ex-football coach who has come to have MND was
originally, I understand, given a prognosis of about
eight months to live. He has been going a lot longer
than eight months, and he has achieved a lot for MND
research in that period both in a high-profile sense and
below the line, where through his work people are
recognising that we need to raise money and understand
more about MND.
Minister, if we had adopted what you are putting to us
today, what the government is putting to us today, and I
note in this debate that the government opposed this
amendment in the lower house that they are putting to
us today, then my dad — I do not know — of his
choosing may have chosen to accept voluntary assisted
dying with a prognosis of three months to live, when he
lasted another 21 months. Others who are diagnosed
with a short period to live and then live longer could
prematurely access this, and that is the flaw in this bill.
That is the flaw. How can we possibly make a
determination when there is a chance we will get it
wrong? It is unreasonable. I fully understand the other
side of the argument. I have watched it. But it is
unreasonable for a house of review to make a
determination on this part of the legislation when it has
been fundamentally proven that it could be wrong.
I seek your response to that, Minister. If our job is to
pass a flawless bill — to review it and make sure it is
workable — then I seek your response with the
examples that I have given. Why should we pursue this
when we could get it wrong?
Mr JENNINGS — Mr Ondarchie, you know that
you and I actually discussed at some length during the
debate on clause 1 the reasons why your test, the test
that you have just set for this piece of legislation, and
my answer to it cannot be satisfied. Fundamentally you
cannot be satisfied on the terms that you have asked
it — that in fact a prognosis may be wrong and
therefore the actions of an individual who may seek
access to the scheme would be based upon the wrong
information and they would therefore be at risk. It is
impossible to exclude that possibility. You have created
a test that you believe means that you cannot pass this
piece of legislation, for that and presumably other
reasons, and on a number of occasions you have
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actually brought to this argument your own family
experience and your own evidence.
Many members have made contributions that identify
and rely on the fact that the vast majority of people,
regardless of their diagnosis, regardless of their
circumstances, would prefer to live, and they would
prefer to live as long as they possibly can. That is the
choice that they will make. In circumstances where a
diagnosis has been made that someone’s disease is
incurable, where they believe that the pain and
suffering and that circumstance is intolerable and where
that is actually supported by clinical assessment, then,
and only then, will they have an opportunity to choose
this option. Fundamentally it is a choice that they make
under those circumstances, and your ability to preclude
them from making that choice is something that
suggests we probably sit in a different philosophical
place in relation to whether this bill should proceed or
not.
Mr ONDARCHIE — I think there is little doubt,
Minister, that you and I do sit in different places
philosophically on this, but herein lies the problem:
Victorians themselves, whether they are new residents
to Victoria of just over 12 months in order to access this
or they have been here for a long time, will make a
decision based on the evidence provided to them by the
clinicians. Do you accept, based on the evidence
provided, that the clinicians could be wrong?
Mr JENNINGS — I will stand by the answers that I
have given you just now and the answers that I have
given you previously.
Mr ONDARCHIE — Thank you, Minister. If this
amendment was important to the government — a bill
that the Premier first said was a perfect bill and required
no amendments — why did the government reject this
amendment in the lower house?
Mr JENNINGS — I have outlined in this chamber
what amendments the government believes are
appropriate to consider the effective compassionate
access to this scheme in a way that is regulated, that is
considered and is in a form that the Parliament can
support.
Ms CROZIER — Minister, I note that in that last
answer you said that the regulation around this bill will
ensure that occurs. As Mr Ondarchie pointed out, the
government, which refused to accept any of those
150 amendments to improve this bill, rejected this
amendment in the lower house, and yet you are here
accepting these now after considered reflection and
understanding that perhaps the bill is flawed and that
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you do need to make amends by addressing some of
these concerns. If I could go to that, you have with this
amendment — the six months to live — more closely
aligned this bill to the law that is operating in Oregon,
which is the model that the government has consistently
used to say why this bill is perfect, and also in
Washington state it is also used as a model.
I am led to believe that in Washington state 14 per cent
of the 835 deaths under their laws for assisted dying
since 2009 for which the length of time between first
request and ingestion of the lethal dose is known —
when it is known when that dose is taken — have
occurred at 25 weeks or more after a prognosis of no
more than six months to live. In each year since 2010
some deaths have occurred at least 12 months after a
prognosis of no more than six months to live. In three
of these years some deaths have occurred at least
18 months after a prognosis of no more than six months
to live. In two of these years, including 2016 — just last
year — some deaths occurred more than two years after
a prognosis of no more than six months to live. The
longest reported survival after a prognosis of no more
than six months to live under Washington’s law is
150 weeks — two years and 10½ months. Under
Oregon’s law the record is a similar 1009 days — two
years and nine months.
There are so many variables along this pathway. We
will never know exactly how many of those people who
have taken a lethal dose within the six-month period
may have lived for longer. Do you accept, based on the
data that we know about from Oregon and Washington,
which uses that eligibility of six months to live, that
there will be some Victorians who have one or two or
more years to live but they will die prematurely by
voluntary assisted dying under this bill?
Mr JENNINGS — As you would expect me to treat
your question with a degree of intellectual integrity, of
course the examples that you have given mean that
prognosis in terms of eligibility was actually incorrect.
But ultimately the questions that you have asked me, I
would have thought, would have given you and others
some comfort in relation to the enduring nature of the
willingness of someone to live, because in fact they did
not use the medication for a long time after they had
been diagnosed as dying. I would have thought that was
a very good example of the fact that once they have
made this determination the individual in question has
then subsequently made a decision to not use the
substance within the minimum time frame but within a
much longer time frame. I think ultimately that is
something that perhaps we should be happy about.

6221

Ms CROZIER — Minister, I note your response,
and I agree: these people have lived longer, and
obviously for their families and loved ones and
themselves that is a positive. But it does not take away
from the fact — and this is the point — that there was a
missed prognosis or diagnosis in relation to the time
that they would live. They were captured within the
six-month period and in actual fact they lived far longer
than that. That is the point that I want to make here.
You said in your previous answer that the regulation
around this is robust. The Premier himself said the bill
was perfect. I am putting to you, and I think you have
conceded in discussions that we have had since this
debate has commenced today, that in actual fact not
everybody does get it right; doctors do not always get it
right.
Mr Ondarchie referred to the football coach. There is a
well-known broadcaster in this town who talks about
his misdiagnosis of pancreatic cancer. He talks about
how he wanted to take control. Again, I looked at that.
It was one issue — about his choice — that I sought to
understand when I was first looking at this bill. They
got it wrong. But he was under the impression that if
that diagnosis had been right, he would have
undertaken this option, and goodness knows where that
would have led.
I make that point because, yes, those people have lived
longer. Yes, there has been a misdiagnosis and a wrong
prognosis given, but what about those people that I
believe, through coercive means, this bill does not
protect? If you have got family members spread all over
the country, there is no way in the world that you can
protect people. This bill cannot protect people from
coercion or duress. This is a concern in relation to how
the bill operates. Again, it goes to the time frames and
the whole flawed elements of what this bill is providing
for. I come back to where I started: I think that you
have conceded that there are many issues around
prognosis and diagnosis and in actual fact that people
get it wrong. The regulation that you see in this bill is
not robust enough to protect those people that could
unwittingly be caught up in those time frames.
Mr FINN (Western Metropolitan) (13:38) — I wish
to raise a matter with the minister concerning
clause 9(1)(d)(iv). For those who are listening, it states
that for a person to be eligible for access to voluntary
assisted dying the disease must be:
… causing suffering to the person that cannot be relieved in a
manner that the person considers tolerable.

I think particularly the words ‘that the person considers
tolerable’ are worth having a look at here because the
subjectivity of this line could actually mean anything at
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all. There is no way of measuring it; there is no way of
defining it in any way. It is just a matter of somebody’s
opinion on what they regard as tolerable treatment. I
would be interested to hear what the minister thinks of
the prospect that this could be used as a loophole for
access, either with the doctor and the patient working
together to access euthanasia or assisted dying, or,
perhaps worse, it could be used as a way of a doctor
wrongfully killing a patient. It seems to me this
loophole is very wide open to all sorts of possibilities,
none of which are very pleasant.
Mr JENNINGS — I thank Mr Finn for reminding
members of the community who may be engaged in
this debate and interested in it about the way in which
the bill is structured in terms of this important criterion
that he has referred to. Mr Finn is concerned that this is
a subjective measure, and indeed I agree with him: it is
a subjective measure and it is the view of the patient
themself. It is their view about whether their
circumstance and their suffering are tolerable or not. It
is ultimately something that only can be assessed by the
individual in question. You cannot make assumptions
about it and I cannot. In fact you and I are probably
testing our tolerance levels each and every minute of
this committee stage, and it is touch and go in terms of
how we are going to go with that tolerance level.
The important issue, though, in relation to how it
affects the bill, is it is one assessment of a number of
assessments that have to be made simultaneously. It is
the person’s sense of this at a time when the bill
specifies in the criteria other assessments. Beyond the
person’s age and where they live, the next decision is:
do they have the capacity to make a decision? We have
already had long discussions about whether there needs
to be an assessment about the capacity of someone
affected by depression, mental illness or some other
reason. They may or may not be able to make a
decision for themselves. After those criteria then —
Mrs Peulich — And whether they retain that
capacity throughout the process.
Mr JENNINGS — Yes, exactly. It needs to be
enduring; absolutely it does. That is the assessment that
is actually required. The issue then is: have they been
diagnosed with something that is incurable, is
advanced, is progressive and will cause death and is
expected to cause death within weeks or months — and
now, if my amendment is accepted, within six months
or within 12 months for people who have
neurodegenerative conditions? Then there is the
additional criterion: does the patient themself believe
that their situation is not tolerable? It is not the only
criterion that would be applied — all of those criteria
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have to be satisfied — but it is an element of the
assessment process and the model that has been
recommended by the ministerial advisory panel, the
model that has been incorporated in the bill. We believe
that cumulatively those criteria cover the range of
assessments that should be made in deeming whether
someone is eligible or not.
Dr CARLING-JENKINS (Western Metropolitan)
(13:43) — I just want to unpack this a little bit further
and ask: is there any requirement that this suffering,
which is described as intolerable, be physical suffering?
Mr JENNINGS — Again, ‘pain’, ‘suffering’ and
‘tolerable’ — there are methods of trying to objectify
those matters. On some elements in relation to them
there can be some objective assessments, but ultimately
it is a subjective assessment that the person believes on
balance would constitute the reason why it is
intolerable. So not all of those reasons would be
physical — although emotional wellbeing can actually
determine someone’s threshold for pain. They can be
interconnected.
Dr CARLING-JENKINS — Before I get off the
physical side, can I ask: if the suffering is physical, is
there any requirement to refer the person for a specialist
palliative care assessment to actually see if that
suffering can be relieved? I guess where I am going
with this is: if there is a means of relieving the suffering
available but the person simply declines to make use of
it, does the person still qualify under this bill?
Mr JENNINGS — The assessment criteria involve
the line of discussion, and the mandated requirement of
the clinicians would be to make sure that the patient is
aware of their condition and treatment options. They
are mandated to do so. So there is a mandated
requirement within the legislation to have a discussion
about the very issues that you are referring to: can the
symptoms be dealt with in a way that may alleviate
pain and suffering? It is a requirement that that be
fulsomely discussed with the patient.
Dr CARLING-JENKINS — Minister, we will
unpack that more at clause 19, I think it is, so I
appreciate your answer now.
I just want to pick up on your point around
psychological — or emotional I think was the word that
you used. Is psychological or existential suffering alone
sufficient to meet this criterion? For example, someone
may not be physically suffering but be suffering from
existential depression as they confront the issues around
the meaning of life, existence, death, terminal illness.
Would that alone qualify someone under this bill?
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Mr JENNINGS — The issue that you have just
asked me about relates to the capacity question. As I
outlined in my answer to Mr Finn a few minutes ago, it
is ultimately the coincidence of: has an element of
either psychological trauma or mental illness impacted
upon the capacity and the ability of someone to make
an informed and enduring decision? That is the relevant
factor in relation to those concepts that you have raised.
Clause 9(1)(d)(iv), which is what we are talking about
currently in terms of the bill, is an additional element to
deal with the coincidence of these matters that may
mean that the suffering in totality is intolerable. Whilst
it is a subjective test, it may well be that medical
science would indicate that anybody who had a
coincidence of those circumstances would find those
circumstances intolerable.
Dr CARLING-JENKINS — I note your point
about capacity, and I believe you are referring there to
depression, for example, inhibiting someone’s capacity.
But I wonder about someone who does not appear to be
physically suffering, does not have depression but is
extremely lonely. This is a point that was brought out in
the coroner’s report, or was one of the more famous, I
guess, cases that the coroner brought out, around a
woman whose death was cited. She was extremely
lonely and she was terminally ill, and as a result of that
she committed suicide. Can you clarify whether, if
someone is suffering from extreme loneliness, even
though their capacity may be assessed as being
completely fine and they may not be suffering
physically, they can then assess that as being
subjectively intolerable and be eligible under this
legislation?
Mrs Peulich — Very good question.
Mr JENNINGS — Yes, it is a very good question. I
think all of us should be mindful of the circumstances at
that moment, what has actually happened up until that
period of time to people who have committed suicide,
in sometimes horrendous fashion, and what has led
them to that determination in a situation where there
have been fewer avenues to discuss these issues, to
have assessments made, to have care plans in place and
to try to wrap services around people in our
community, where loneliness may exacerbate those
issues. Are there circumstances in our community —
going back to a very deeply concerning philosophical
discussion that Mr Finn and I have had on a number of
occasions — where suicide is the only option that is
available to people, where suicide is the only option
that is evident to them? That is an appalling situation.
You would hope that there was a greater degree of
connection and support and that that would apply each
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and every day in this community, and you would want
to find ways of achieving that.
We might be divided about the bill, we might be
divided about a whole range of issues, but we are not
divided in relation to better pathways of support and
care for those in our community who may be
contemplating suicide — inside or outside of whether
they have got an incurable illness. We have got to look
at those programs, we have got to look at those support
services, regardless of what happens in this piece of
legislation.
Dr CARLING-JENKINS — I would agree with
you that loneliness, for example, can certainly be solved
through care plans and not a voluntary assisted dying
regime. What I am not hearing from your answer is a
definite no to my question, so I am going to assume that
someone who feels extremely lonely would qualify as
suffering intolerably under this bill, unless you would
like to correct me.
Mr JENNINGS — Given that potential
construction, I remind you and the committee of the
answer that I gave to Mr Finn a few minutes ago in
terms of the cumulative elements of the assessment
criteria. The answer would definitely be no to someone
feeling lonely without satisfying all of the other
elements that are going to be assessed by a clinician.
Loneliness is not something that would make someone
eligible.
Dr CARLING-JENKINS — Thank you, Minister.
Further into the area of suffering but moving on from
the loneliness point, would someone be qualified as
suffering through a loss of autonomy? This is
something that is a real concern to a lot of people with
disabilities, for example. They would have been asking
questions about issues that they deal with on a
day-to-day basis — for example, suffering from an
incontinent bowel and incontinent bladder. Would
those kinds of examples be the reason why someone
qualifies under this bill?
Mr JENNINGS — In their own right, no, but I
remind the committee that it is important to be mindful
of questions of dignity and self-respect and ultimately a
degree of determination over someone’s quality of life
in circumstances where they may be physically
diminished. Philosophically I think we should defend
those people who want to maintain their sense of
dignity and their own sense of self-respect and regard,
and not dismiss it. I think that is an important thing for
us always to be mindful of in terms of people making
decisions about their circumstances, and the decisions
that they may seek to make under this bill. We should
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not make any assumptions that undermine their sense of
self-worth and dignity.
Dr CARLING-JENKINS — Minister, I note that
in Oregon a steady loss of autonomy is given as a
reason for undertaking voluntary assisted dying in
91.4 per cent of cases. I note disturbingly that physical
or emotional burden on family, friends or caregivers is
given as a reason in 42.2 per cent of cases. I wonder if
you could address that issue of someone feeling like
their suffering is intolerable because of the burden they
believe they are on families, friends or carers. That is a
very disturbing area.
Mr JENNINGS — I think the issue in terms of
untangling those concepts is that we should always
focus on what the view of the patient in question is in
relation to their assessment of these matters. It is totally
inappropriate and illegal in the construct of this bill for
the wishes or the demands or the so-called burden of
responsibility and care that families may carry to be the
reason why somebody may seek to access voluntary
assisted dying. In fact the law is constructed to prevent
people other than the patient in question from accessing
the scheme — to create the circumstances in which an
application is made to seek eligibility, to actually fill
out the forms, to administer medication. There are
many stages of the process outlined in this bill that will
preclude the involvement of relatives. In fact I have had
many long conversations in this committee about the
circumstances in which families will be denied access
to conversations about this issue and to the assessment
process. My answer is that whilst a patient may be
mindful of what might be seen as an onerous
responsibility or duty of care of their family to them,
and that may distress them, that is not a criterion that
would make someone eligible for the scheme.
Mr ONDARCHIE — Hopefully we will have
enough time. If not, we will review it after the break.
Minister, both sides of this debate I think want exactly
the same thing. I think we want improved experiences
for those suffering at the end of their lives. But it is the
point about ‘end of their lives’ that troubles me, as you
know, in this debate. I refer you to the evidential report
produced in 2016 by White, Reid, Harris, Harries and
Stone, which is called A Systematic Review of
Predictions of Survival in Palliative Care: How
Accurate Are Clinicians and Who Are the Experts?.
That report found that no clinician can accurately
estimate a survival of 12 months or less. This 2016
systematic review of physicians’ predictions of
accuracy within the palliative care population
demonstrated an accuracy range of 23 per cent to 78 per
cent, with clinicians underestimating by 86 days or
overestimating by 93 days. If we take that range,
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Minister, from this clinical study, is an 80 per cent
accuracy rate in terms of assessing when people will
end their lives okay with the government?
Mr JENNINGS — I am not able to instantly
respond to this piece of research in relation to its
veracity, but I have on a number of occasions agreed
with you and agreed with others that in fact prognosis
cannot be 100 per cent precise. It cannot be, and indeed
the ultimate issue is that it be on the basis of the best
clinical advice, the best assessment that is able to be
made, the best assessment of the prognosis — that is
the basis on which eligibility is determined, and
decisions would be made consequently. When someone
chooses to access this scheme, once they have been
deemed to be eligible to participate in this and their life
is longer than what had been diagnosed and they
choose not to take the substance, then I would hope that
they would celebrate and their families and loved ones
would celebrate each and every day beyond what they
were anticipating.
Business interrupted pursuant to sessional orders.

DISTINGUISHED VISITORS
The PRESIDENT (14:01) — I welcome to the
gallery today two visiting parliamentarians from the
Parliament of Western Australia: Amber-Jade
Sanderson, MLA, the member for Morley, and the
Honourable Colin Holt, MLC, a member for South
West Region. We certainly welcome you to the
observance of our proceedings today.

QUESTIONS WITHOUT NOTICE
Waste and recycling industry
Ms SPRINGLE (South Eastern Metropolitan)
(14:01) — My question is for the minister representing
the Minister for Energy, Environment and Climate
Change. Yesterday the Senate inquiry into the waste
and recycling industry in Australia held hearings in
Melbourne. Following the recent Four Corners exposé
on the problems with the waste and recycling industries
in Australia, including Victoria, this is clearly an issue
that needs urgent and sustained attention. The
governments of South Australia, the ACT, Western
Australia and Tasmania have all made submissions to
the Senate inquiry, along with a number of local
government associations from several states. Minister,
why has the Victorian government not been involved in
these hearings or made a submission?
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Mr JENNINGS (Special Minister of State)
(14:02) — I thank Ms Springle for her question. I am
not entirely sure. I could make an educated guess, but it
would be better for me to actually ask my colleague.
Supplementary question
Ms SPRINGLE (South Eastern Metropolitan)
(14:02) — I thank the minister for his answer. Other
states and territories appear to be taking this issue
seriously. What action is the Andrews government
taking to address the problems in the waste and
recycling industry?
The PRESIDENT — I am mindful that that is a fair
amount broader than the substantive question. Minister,
are you prepared to address that?
Mr JENNINGS (Special Minister of State)
(14:03) — Thank you for the opportunity, President. At
this moment I would prefer to defer to my colleague to
answer that question fulsomely, and it is a pity she did
not get 4 minutes to answer it.

Westgarth Primary School
Ms PATTEN (Northern Metropolitan) (14:03) —
My question is for the Minister for Education,
represented by Minister Tierney. On Tuesday of last
week I asked a question of the minister in relation to the
roof condition of Westgarth Primary School, referring
to a report commissioned in 2015 as a consequence of
ongoing roof leaks throughout the school. That report
noted periodic health and safety concerns, especially
mould, and as I mentioned, even maggots. On the
weekend we saw that the polling booth was nearly
closed due to that leaking roof. The response I got from
the minister — and I am grateful — said:
I am advised that the department is not aware of any request
from Westgarth Primary School.

I have confirmed with the current principal that separate
to correspondence sent at the end 2015 she also sent
correspondence in 2016. Can the minister please correct
the record in relation to the department and advise how
the department will deal with this dangerously leaking
roof?
Ms TIERNEY (Minister for Training and Skills)
(14:04) — I thank Ms Patten for her question. I will
seek an answer from the Minister for Education in
respect of the correspondence that the school has
indicated that they have sent to the minister, and I will
do so within the guidelines.
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Youth justice centres
Ms CROZIER (Southern Metropolitan) (14:05) —
My question is to the Minister for Families and
Children. Minister, on Sunday a young offender got
onto the roof of Parkville youth justice centre, causing
significant damage. Minister, can you explain to the
Victorian community how this happened yet again?
Ms MIKAKOS (Minister for Families and
Children) (14:05) — Ms Crozier is very prone to
coming into the house and making all sorts of
assertions. Can I advise the member that there was a
very minor incident on Sunday involving one young
person. There was no significant damage. There were
no injuries to anyone involved, and the matter was
resolved very quickly.
Supplementary question
Ms CROZIER (Southern Metropolitan) (14:06) —
Minister, on Sunday a young offender got onto the roof
of Parkville after climbing onto water tanks at the rear
of the program centre and, quite ironically, swinging
onto and over the anti-climb fence. Minister, if the
$72 million worth of fortification works still cannot fix
the problems and your new supermax will not be built
for years, what are you going to do to stop the
behaviour for your remaining 12 months as minister?
Ms MIKAKOS (Minister for Families and
Children) (14:06) — I have never gone into operational
matters in this house, and I will not, because I do not
want to compromise the safety and security of our
youth justice facilities. But I want to advise the member
and the house that our government has taken action to
ensure that we do have secure facilities in our youth
justice system in Victoria — matters that were not
addressed by those opposite. We have put significant
investment in the budget this year — $72 million — to
put in place strengthening works both at Parkville and
Malmsbury.
Subsequent to that we put in additional investment to
ensure that further staff are put in place in our youth
justice facilities to ensure the security of these facilities,
including experienced corrections staff and security and
emergency services group staff, as well as giving our
staff the additional accoutrements to be able to respond
to situations. We will continue to make the investment
necessary to ensure the safety and security of our youth
justice facilities — something that those opposite failed
to do —
The PRESIDENT — The minster’s time has
expired.
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Australian marriage law postal survey

Supplementary question

Dr CARLING-JENKINS (Western Metropolitan)
(14:08) — My question is to the minister representing
the Premier, Minister Jennings. Minister, on
14 November the Premier published inciteful
comments encouraging ‘Yes’ supporters of same-sex
marriage to ‘Get mad — and get even’ when the survey
result was published. The Premier called for this, and a
number of Victorians heeded his call. Within
10 minutes of the result being published my office
began to receive abusive and threatening phone calls,
and my office remains locked, pending an ongoing
investigation by the security intelligence unit of
Victoria Police, especially with regard to phone calls
calling for me to be put down. My staff remain
extremely distressed. Minister, will the Premier
publicly condemn these actions, or do you stand by the
comments of the Premier when he said, and I quote
from the Age article:

Dr CARLING-JENKINS (Western Metropolitan)
(14:11) — Thank you, Minister, for the clarification of
the Premier’s intent.

Get mad — and get even.

Honourable members interjecting.
The PRESIDENT — Mr Dalidakis, I cannot hear
Dr Carling-Jenkins. Would you both like to go outside
and talk about it? I think not.
Dr CARLING-JENKINS — I thank the minister
for his clarification of the Premier’s intent and point out
that the public do not necessarily understand the
difference between federal and state officers. We have
all come across that. As the only Australian
Conservative in this state and as a representative of the
only party which took a party position against same-sex
marriage, that is why I am the target and that is why my
office has been targeted. So I ask: will the Premier
formally retract his statements, given the outcome of
them?

…
No matter the result, the Victorian government has your back.

Mr JENNINGS (Special Minister of State)
(14:08) — I thank Dr Carling-Jenkins for her question.
I am certain that there is nothing that the Premier would
have said that would justify or encourage people to take
action against you or any other MP in relation to this
matter and lead to those circumstances. I am certain that
that was not his intention, and I am certain that that is in
fact not the effect of what he was conveying to the
community. I do not think the member is in fact the
federal government, I do not think it is the party of the
federal government and I do not think the member is
the Prime Minister. They are the elements that have
been attributed to the Premier.
The Premier’s actions were political actions, not civil
disobedience, disruption or intimidation. It was a call to
people to be motivated to take political action directed
towards the commonwealth government in the
circumstances where there was not a positive result in
relation to this matter. I can assure the member the
effect that she has described is not the effect, in word or
deed, intended by the Premier. I am certain that he
would distance himself from anyone who would be
taking those actions against you or your electorate
office. The government would be more than happy to
provide you with any assistance in relation to clarifying
that matter or any assistance that you may draw to our
attention to give you satisfaction in terms of closure on
those issues.

Mr JENNINGS (Special Minister of State)
(14:12) — I think my substantive response to the
member outlined some actions that the Premier may
take, as distinct from what the member is asking me to
do on his behalf. I am certain that the Premier had no
intention that you or your office be subjected to
inappropriate behaviour and intimidation in the way
that you have described it. I am certain that the Premier
would be concerned about those matters, and I will ask
him to reflect on the best way to demonstrate that to
you.

Animal Welfare Victoria
Ms WOOLDRIDGE (Eastern Metropolitan)
(14:12) — My question is to the Minister for
Agriculture. Minister, who made the decision to
establish Animal Welfare Victoria? Was it cabinet, you
or the Premier?
Ms PULFORD (Minister for Agriculture)
(14:13) — I thank Ms Wooldridge for her question and
her interest in the new public sector body, Animal
Welfare Victoria. As is my practice, I am not inclined
to and will not be commenting on cabinet procedures or
deliberations, but to assist Ms Wooldridge in her
understanding of this issue, Animal Welfare Victoria is
a new public sector body which brings together people
who work within the department for which I have
responsibility.
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Supplementary question
Ms WOOLDRIDGE (Eastern Metropolitan)
(14:13) — Minister, it is disappointing that you are not
prepared to answer the question about who was the
decision-maker. Perhaps you can answer the question
though of what date the decision was made to establish
Animal Welfare Victoria.
Ms PULFORD (Minister for Agriculture)
(14:14) — The decision to establish Animal Welfare
Victoria was my decision. The date on which it was
made I cannot recall off the top of my head, but I can
certainly indicate to Ms Wooldridge that the decision
and the date of announcement were within a number of
days of one another. It was not a decision that was
made and then there was a long period before it was
announced. It was announced shortly after the decision
was made.

Animal Welfare Victoria
Ms FITZHERBERT (Southern Metropolitan)
(14:14) — My question is also to the Minister for
Agriculture. Minister, your draft animal welfare action
plan released a year ago has no mention of the
establishment of a new agency, and in fact until you
announced it on 19 October there has been no
government reference to the establishment of Animal
Welfare Victoria (AWV) at all. Why did the
establishment of AWV become a priority at exactly the
same time as the Northcote by-election?
Ms PULFORD (Minister for Agriculture)
(14:15) — The draft animal welfare action plan has
been developed over a period of some months. I take
this opportunity to pay credit to Lizzie Blandthorn, the
government’s animal welfare ambassador, the
Assembly member for Pascoe Vale, for the terrific
work she has done with stakeholders on the
development of the animal welfare action plan. In
relation to the animal welfare arrangements that we
have had in place, the government has sought and will
continue to seek to improve those in ways that will be
meaningful and effective. But we have a legislative
framework that dates back to the mid-1980s.
POCTA — the Prevention of Cruelty to Animals Act
1986 — has been amended on many, many occasions,
and it has largely served Victoria very well, but it is
dated. Significant pieces of legislation from time to
time need to be modernised and refreshed, and it is the
government’s intention to do so.
Ms Fitzherbert asked about a new authority. I will just
indicate to Ms Fitzherbert that there is no new
authority. She may wish to check her facts.
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Honourable members interjecting.
Ms PULFORD — There is no new agency as such.
As I indicated, it is a new public sector group within the
department.
Supplementary question
Ms FITZHERBERT (Southern Metropolitan)
(14:17) — Minister, I note your reference to the
member for Pascoe Vale in the Assembly and her work
in relation to stakeholders, and I ask: before your
announcement were you or any of your staff in
communication with the Animal Justice Party about the
establishment of this new body?
Ms PULFORD (Minister for Agriculture)
(14:17) — I thank Ms Fitzherbert for her question. The
government talks to stakeholders about animal welfare
issues on a very regular basis. It is a matter of great
interest to our livestock industries, it is a matter of great
interest to the dairy industry, it is a subject of great
interest to consumers and to our export markets, and it
is important for all people who are interested in our
animal industries, whether they be industries focused
on food production or whether they be industries
involving animals that are for entertainment, including
the racing industry, or indeed recreational pursuits, and
of course the animal welfare issues associated with pets
in the family home. We meet with and discuss matters
of animal welfare policy with many —
The PRESIDENT — Thank you, Minister.

Animal Welfare Victoria
Ms FITZHERBERT (Southern Metropolitan)
(14:18) — My question is again to the Minister for
Agriculture. Minister, on 19 October 2017 you
announced a new body called Animal Welfare Victoria
and $500 000 in animal welfare grants. Is this
$500 000 new money, or is it a reallocation of existing
funds?
Ms PULFORD (Minister for Agriculture)
(14:18) — It is new money.
Supplementary question
Ms FITZHERBERT (Southern Metropolitan)
(14:18) — Minister, further on budget implications of
your announcement, what is the additional cost to
taxpayers of the establishment of Animal Welfare
Victoria?
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Ms PULFORD (Minister for Agriculture)
(14:19) — As I indicated in answers to earlier
questions, Animal Welfare Victoria is a new dedicated
public sector group. The costs associated with the
establishment of Animal Welfare Victoria will be met
from within existing resources. It is a reorientation of
work within the department. It probably will be a
surprise to no-one in this chamber that departmental
restructures and reorganisations occur on a reasonably
regular basis to reflect the policy objectives of the
government and to reflect of course the objectives of
the Victorian community. The community interest in
animal welfare has grown enormously over recent
years. Indeed when I first came into the portfolio I was
advised by the department that there had been a
fourfold increase in the number of reports on animal
welfare issues by the Victorian community. There are a
multitude of reasons for this, which I think the clock is
going to prevent me from sharing with you.

Animal Welfare Victoria
Ms WOOLDRIDGE (Eastern Metropolitan)
(14:20) — My question is also to the Minister for
Agriculture. Minister, were you aware that ALP
preferences in Northcote with the Animal Justice Party
were being negotiated simultaneously with your
finalisation of the establishment of Animal Welfare
Victoria and $500 000 worth of new grants?
The PRESIDENT — This is a somewhat difficult
question for me to adjudicate on in the sense that, as
members would be aware, I do not entertain questions
that go to party administration and party decisions.
However, in this matter it is my view that I will allow
the question on the basis that the previous questions
have looked to whether or not there has been any
connection with the minister’s decisions in setting up
this new body and whether they did have any linkage to
another political party, so I am taking it from the
minister’s administration viewpoint rather than from
the preference viewpoint.
Ms PULFORD (Minister for Agriculture)
(14:21) — These commitments were developed
through ongoing consultation with many organisations
and as part of the extensive stakeholder engagement
that has been part of the work on the animal welfare
action plan. The draft plan of course has been circulated
to stakeholders, and there has been a great deal of
interest in this from the community. People want to see
better animal welfare outcomes and the government
wants to see better animal welfare outcomes.
Honourable members interjecting.
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Ms PULFORD — Whether it be on greyhound
racing, on puppy farms or on stingrays, there is a long
list of things that our government has done and is doing
to improve animal welfare outcomes, and it will
continue to work closely with industry and other
stakeholders, people in the community who care deeply
about animal welfare, to achieve better animal welfare
outcomes wherever it can.
I might add that for all of these questions from the
opposition on what is National Agriculture Day there is
not anything about the extraordinary results that have
been achieved in exports over the last year and not
anything about the hardship of farmers who are facing
damage to crops at the moment as a result of frost.
There is a great deal to be celebrating on the first
National Agriculture Day, and I think the opposition
would do well to reflect on just how important animal
welfare is for our agricultural industries.
Ms Wooldridge — On a point of order, President,
the minister is now debating the question and providing
advice to the opposition. I ask you to bring her back to
the question because she has not yet answered the
question about whether she was aware of it or not.
Ms Shing — On the point of order, President, it
would be a somewhat more robust proposition if in fact
Ms Wooldridge were making this comment with the
opposition having listened to the answer in silence, but
the interjections have been constant since the minister
got to her feet. On that basis interjections, despite being
unruly, have opened the door for the minister to be able
to answer the question in the way that she sees fit.
The PRESIDENT — Order! I actually concur with
Ms Shing that the interjections were unnecessary and
had absolutely nothing to do with the answer that the
minister was providing nor the question that was posed
to her.
Ms PULFORD — As I was saying, animal welfare
is important to our agricultural industries and our
agricultural industries are having a wonderful day of
celebration of all of their achievements. But last week
the 7.30 program aired some pretty unattractive footage
of a matter that is currently being investigated. As I
mentioned before, the greyhound racing industry
continues on a significant exercise in reform, with
breeding numbers right down and adoption numbers
right up, at some point hopefully coming into
alignment.
Our farmers are absolutely entitled to be proud of the
overwhelmingly good practice — excellent practice —
that is applied, but I know that our dairy farmers care

QUESTIONS WITHOUT NOTICE
Tuesday, 21 November 2017

COUNCIL

about animal welfare, I know that our livestock industry
farmers care about animal welfare and I know that
people who work in and operate abattoirs care about
animal welfare. The people in the Victorian community
are watching with great interest a new national process
around the poultry industry — again issues of great
importance to the community. So we will continue to
consult extensively on the animal welfare action plan. I
look forward to releasing that plan before the end of the
year. I know it is something about which there is quite
some anticipation.
Ms Wooldridge interjected.
Ms PULFORD — It is not six months late. The
draft animal welfare action plan has been released.
Stakeholders are providing their feedback to it, and we
look forward to releasing the final plan. It might be
good for the opposition to have a look at it, have a read
of it and think about maybe getting on board with
something that is really important to our agricultural
industries, to our other animal industries and to very
large numbers of people in the Victorian community.
Supplementary question
Ms WOOLDRIDGE (Eastern Metropolitan)
(14:26) — Thank you, Minister. I note that you failed
to provide any assurance that you were not aware of the
linkage between the preference deals that were done
and the finalisation of your package. I ask further on
that issue: did you or your staff have any conversation
that referenced preferences in Northcote associated
with the development and announcement of the
government’s animal welfare policies, and if so, with
whom?
Ms PULFORD (Minister for Agriculture)
(14:26) — I am not interested in playing games about
who was speaking to who about what. I have indicated
our government’s commitment to modernising our
animal welfare legislation, our deep commitment to
broad consultation around animal welfare policies and
some initiatives that we announced — and I thank
Ms Fitzherbert for reminding me of the date that I could
not recall earlier — on 19 October, which included
three initiatives: the establishment of Animal Welfare
Victoria, which we have talked about; $500 000 of new
funding in grants to support the wonderful work of so
many volunteers in our communities and the great work
that many organisations are doing to advance animal
welfare; and of course our commitment, which will be
of no surprise to anyone involved in consultation on the
animal welfare action plan, to modernise the Prevention
of Cruelty to Animals Act 1986.
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Animal Welfare Victoria
Mr RICH-PHILLIPS (South Eastern
Metropolitan) (14:27) — My question is to the Leader
of the Government. On Friday the Animal Justice Party
candidate for the Northcote by-election told the Age:
We’re preferencing Labor because they were offering us a
Victorian welfare group for animals, they were also offering
us about $500 000 for animal organisations and community
organisations.

The Animal Justice Party candidate also informed the
Age:
… the funding was offered in an effort to lure the micro-party
away from its traditional loose affiliation with the Greens.

My question is: did the Leader of the Government, the
Premier or the Premier’s office play any role in the
development of the Animal Welfare Victoria package?
Mr JENNINGS (Special Minister of State)
(14:28) — I thank Mr Rich-Phillips for his question.
Earlier in this line of questioning my colleague referred
to internal decision-making processes within the
government. We all take collective responsibility for
matters whether we are individually involved in them
or not. That is my answer to you. In fact the issue is do
we take collective responsibility for decisions of the
government, and that is the answer that I am giving
you. Whether I was involved or not is irrelevant. In
relation to the involvement of any members of the
government it is the collective actions of the
government that matter, and the policy decisions and
resource allocation decisions that are made by the
government we take collective responsibility for.
Supplementary question
Mr RICH-PHILLIPS (South Eastern
Metropolitan) (14:29) — I thank the minister for his
answer. The Minister for Agriculture has already
informed the house that this package will cost Victorian
taxpayers half a million dollars in new funding. Given
the Leader of the Government’s commitment to
collective responsibility, can the minister provide an
assurance that there was no corrupt conduct associated
with the determination of this animal welfare package?
The PRESIDENT — Members can appreciate that
my concern with this question is whether or not it
breaks new ground with respect to what was proposed
in the substantive question. Indeed I have the context of
other questions that have been posed by the opposition
in regard to whether or not there were some external
influences that might have resulted in ministerial
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decisions. In that context I will allow it, but I do say
that it is very tenuous.

Mr Rich-Phillips’s question to Mr Jennings, the
substantive question, two days.

Mr RICH-PHILLIPS — Thank you, President. It
was somewhat on the fly, but to paraphrase the
question, noting the minister’s statement that $500 000
of new funding has been committed to this package and
the Leader of the Government’s commitment to
collective responsibility, can the minister now provide
an assurance to the house that there was no corrupt
conduct associated with the determination of the
Animal Welfare Victoria package?

Mr Ondarchie — On a point of order, President, I
refer to a written response furnished by the Minister for
Trade and Investment to a question without notice that I
raised in the last sitting week where I asked in relation
to the Trans-Pacific Partnership Agreement if he could
tell me who Canada’s Consul General to Victoria was
and if he had spoken to them about the impact on
Victoria’s exports. His response was:

Mr JENNINGS (Special Minister of State)
(14:32) — The thing about Mr Rich-Phillips’s question
is that he is actually describing the decision of
government in relation to the package, as my colleague
has outlined it in terms of the resource allocation and
the machinery of government matters in establishing a
new agency. I would absolutely confirm that in fact
those decisions were made appropriately. The package
has been described by somebody else that I have never
met and never had a conversation with, and I do not
have any idea of the accuracy of their reporting of these
matters and their connections with their thinking on
certain matters. It is beyond my knowledge and
experience as to what they have said, what their
attitudes may be and the way in which they have
described it. I am saying that the answer to the question
in relation to the government’s decision is there was no
corrupt practice that took place within the government
decision.

QUESTIONS ON NOTICE
Answers
Mr JENNINGS (Special Minister of State)
(14:33) — There is one written response to a question
on notice: 11 866.

QUESTIONS WITHOUT NOTICE
Written responses
The PRESIDENT (14:33) — In respect of today’s
questions I direct that written responses be provided to
Ms Springle’s question to Mr Jennings, the first
question, both the substantive and supplementary
questions, and the time is two days; Ms Patten’s
question, the substantive question, to Ms Tierney, two
days — both of those involve ministers in another
place; Ms Fitzherbert’s first question to Ms Pulford, the
supplementary question, is one day; Ms Wooldridge’s
second question to Ms Pulford, the substantive and
supplementary questions, one day; and

I refer the member to the response that I provided to the
matter related to the Trans Pacific Partnership (TPP) in the
Legislative Council, as recorded in Hansard.

The whole reason I suspect you asked him for a written
response was to add to the commentary he made in the
house, so I seek for this question to be reinstated. At the
very least he could have googled who the Consul
General was and given me a response by now.
The PRESIDENT — I am satisfied that question
was not sufficiently answered and I reinstate it.

CONSTITUENCY QUESTIONS
Northern Victoria Region
Ms LOVELL (Northern Victoria) (14:35) — My
question is for the Minister for Energy, Environment
and Climate Change. Last week I was contacted by
Lauren Hicks, a constituent who lives in the wonderful
little community of Toolamba. Lauren and her husband,
Tony, live on the banks of the Goulburn River and
contacted me about the continuous and illegal dumping
of rubbish in the bush and on the riverbanks adjoining
their home. On a daily basis Lauren finds burnt car
tyres and household rubbish, and she recently
discovered discarded syringe packets in a popular
fishing and tourist spot on the river. Tony contacted
Parks Victoria and was told that the rangers at
Shepparton were working the best they could on the
issue but that the staff were at full capacity. Will the
minister provide additional funding to Parks Victoria to
help combat the problem of illegal dumping of rubbish
in the bushland and on the riverbanks at Toolamba?

South Eastern Metropolitan Region
Ms SPRINGLE (South Eastern Metropolitan)
(14:36) — My constituency question is for the Minister
for Consumer Affairs, Gaming and Liquor Regulation.
The minister will no doubt be aware of the plight of
residents of Berkeley Living retirement village in
Patterson Lakes. Concerns raised as early as 2010 have
not been effectively addressed, and the whole operation

CONSTITUENCY QUESTIONS
Tuesday, 21 November 2017

COUNCIL

has now reached breaking point. Unpaid staff have
walked out. Residents have relied on friends and family
for help, and families have reported not receiving funds
from the sale of the units. Victoria Police, the City of
Kingston and Consumer Affairs Victoria have all been
involved in this unfolding disaster, which will see the
village close in the next few weeks. Some residents
have moved into alternative accommodation, but some
remain, and their fates remain unclear. Minister, what
support is being provided to residents, family members
and staff affected by the mismanagement and closure of
Berkeley Living village?

Western Victoria Region
Mr MORRIS (Western Victoria) (14:36) — My
constituency question is directed to the Minister for
Regional Development, and it relates to the Ballarat
railway station precinct. I note that in a response to a
constituency question asked on 8 August 2017 the
minister indicated that the expected delivery of the bus
interchange was anticipated for mid-2018. However, an
article in today’s edition of the Ballarat Courier states:
Construction of a $5 million bus interchange is … expected to
begin by mid-2018.

My question to the minister is: if mid-2018 is now
when construction on the bus interchange will begin,
when will construction on the bus interchange be
completed?

Western Metropolitan Region
Mr FINN (Western Metropolitan) (14:37) — My
constituency question is to the Minister for Health.
Sunbury is about to become a major growth centre and
is already growing at a steady rate. It is a community
with many young families, which obviously brings an
urgent need for extended medical services. I have long
been a proponent of an after-hours public emergency
clinic in Sunbury, probably based at the day hospital in
Macedon Street. The clinic would provide an
after-hours emergency service not just for Sunbury but
for Bulla, Diggers Rest and indeed the Macedon
Ranges. Will the minister give serious consideration to
providing this much-needed service in Sunbury?

Southern Metropolitan Region
Mr DAVIS (Southern Metropolitan) (14:38) — I,
like many in this community, am very concerned about
congestion. The opposition has released a new
approach to dealing with congestion, ensuring that
many of our major road intersections — 55 of them in
fact — over a period will be dealt with in a way that
provides a better outcome and an outcome that sees
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Victoria moving and those in Melbourne and Geelong
also able to move. What I am seeking from the minister
is: will she release the times along major roads in my
electorate — Nepean Highway, Dandenong Road,
Warrigal Road and Toorak Road? The commuter times
have been growing as the congestion grows. Will the
minister make these available publicly so that the
community can see how long they are stuck in traffic
under Daniel Andrews?

Eastern Metropolitan Region
Ms WOOLDRIDGE (Eastern Metropolitan)
(14:39) — My question is for the Minister for Local
Government in the other place, and I ask: will the
government approve the application for $10 million to
get the long-awaited redevelopment of the Diamond
Valley Sports and Fitness Centre underway and provide
that funding in this financial year? This centre is over
40 years old and is a vital facility used extensively by
the Eltham community. It is one of Nillumbik Shire
Council’s most patronised venues. The centre has six
indoor sports courts, a multipurpose hall, squash courts,
a gym and group exercise spaces, a creche, a cafe,
office areas and other change rooms.
While it has undergone a number of minor upgrades in
the last 15 years, it now needs substantial renovations to
meet the community’s needs and expectations both now
and in the future. The council said that the planned
redevelopment would deliver a contemporary,
fit-for-purpose regional indoor sports stadium servicing
not only Nillumbik but the surrounding councils and
that it would cater for basketball, netball, squash,
badminton, table tennis and a range of other sports.
While the full cost of the redevelopment is nearly $40
million, the application for this year’s Growing Suburbs
Fund money is $10 million, and I urge the government
to support this vital application.

South Eastern Metropolitan Region
Mrs PEULICH (South Eastern Metropolitan)
(14:40) — My constituency question is for the attention
of the Minister for Planning. Sandown Park, a
much-treasured venue often used by many multicultural
organisations in celebration of various festivals and
events, as well as other more traditional activities
associated with that, is owned by the Melbourne Racing
Club, and I understand that it will be looking to wind up
its operations three years down the track. In the
meantime the Victorian Planning Authority has
indicated that it is interested in purchasing a chunk of
that land for the purposes of public housing. The
question that I want to ask is: could the minister detail
the government’s plan in terms of the amount of land
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that it wishes to purchase for public housing, the
process that it will use and indeed the consultation that
will take place, whether it is going to be through an
expression of interest or a planning overlay? This issue
is important to resolve as quickly as possible.
The PRESIDENT — I will allow it this time, but
members also need to be aware that we are in
constituency questions and members should be posing
one question rather than a series of matters. I accept that
on this occasion they are related — I do not see it as
parts A, B, C and D — but nonetheless hopefully the
minister is able to oblige the member.

Southern Metropolitan Region
Ms FITZHERBERT (Southern Metropolitan)
(14:42) — My constituency question is to the Minister
for Roads and Road Safety in the other place. I was
pleased to read that my constituent Janine Mitten and
her family have been successful in their campaign for
barriers on the Bolte Bridge to prevent suicide attempts.
In the process of working with the family on this issue,
I became aware of the VicRoads bridge public safety
barrier policy. It is years overdue for review and is, in
my view, clearly weak and ineffectual. Minister, what
action will you take to update this statewide policy?

VOLUNTARY ASSISTED DYING BILL 2017
Committee
Resumed; further discussion of clause 9 and
Mr JENNINGS’s amendments:
4.

Clause 9, line 22, omit “12 months” and insert
“6 months”.

5.

Clause 9, page 16, after line 4 insert—
“( ) Despite subsection (1)(d)(iii), if the person is
diagnosed with a disease, illness or medical
condition that is neurodegenerative, that disease,
illness or medical condition must be expected to
cause death within weeks or months, not exceeding
12 months.”.

Mr ONDARCHIE (Northern Metropolitan)
(14:44) — We are just continuing from where we left
off, because the minister and I were in the middle of a
bit of a discussion. I referred the minister to an
evaluation that was done that looked at a review of
physicians’ prediction accuracy when it comes to
determining how long someone has got to live. I
referred him to the fact that this study indicated an
accuracy range of 23 per cent to 78 per cent.
Minister, I take your point that ultimately the decision
is for the patient themselves to take the best advice they
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can from the clinicians and others without coercion and
to make a judgement, but often those who seek medical
attention take the doctor’s word. It is not quite like
taking your car to a tyre place and they say, ‘You need
a new set of Dunlops’, and you actually look at them
and say, ‘Maybe I can get another 10 000 kilometres
out of these’. You often just take the clinician’s word
and say, ‘You’re the expert. I haven’t had other
opinions. I’ll go with what you say’. But given the
accuracy range is, based on this review, 23 to 78 per
cent, is anything less than 100 per cent okay with the
government?
Mr JENNINGS (Special Minister of State)
(14:45) — Mr Ondarchie, I did answer that question. I
think you and I realise that the test that you are creating
for 100 per cent accuracy for something that cannot be
100 per cent accurate — and until you are satisfied that
it is 100 per cent accurate you are not going to support
the bill — will end up being a reason why you and I
divide.
Mr ONDARCHIE — Thank you, Minister, and I
suspect that is right, but then how can the government
propose a bit of legislation where a person who takes all
the necessary information and makes a decision about
the continuation or not of their life is forced to go into a
decision where the government concedes that the
advice they got will not be 100 per cent accurate?
The ACTING PRESIDENT (Mr Elasmar) —
Minister, I will give you the call, but I believe you have
answered this. It is up to you, Minister. Do you want to
add anything?
Mr JENNINGS — I was going to say that we have
discussed this many times in clause 1, and we have
actually discussed it again today.
Mr Ondarchie interjected.
Mr JENNINGS — No, you were not. We discussed
this very issue for about an hour in clause 1, and we are
going back on that.
Dr CARLING-JENKINS (Western Metropolitan)
(14:47) — Before question time we were unpacking the
criterion of suffering. That is probably not yet
exhausted, but it is perhaps by me. Combined with a
terminal illness where a person is likely to die within
12 months, or six months if your amendment gets
through, we established that subjective individual
assessments of loneliness, loss of autonomy, the feeling
of being a burden, loss of dignity and loss of control of
bodily functions, even where physical pain is not being
experienced, all contribute to assessing someone as
eligible to receive voluntary assisted dying (VAD).
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This is not dissimilar to what we know occurs in
Oregon, and we know the reasons in Oregon because of
Oregon’s record keeping. So, Minister, why is there no
requirement in this bill for any record to be kept of the
nature of suffering under which a person meets this
eligibility criterion, because surely this would assist in
the transparency of the bill? It would also assist us in
understanding and customising what you described to
me before question time about wraparound services and
care plans, which you described in detail.
Mr JENNINGS — I am going to go and have a bit
of a discussion about that and come back to you.
The advice I was seeking was that my sense of the
answer to your question was that our legislation does
not specify it, but it does not preclude it, and I was
interested in checking that in terms of the Oregon
experience. That is what I have been told is the practice
that stems from that jurisdiction in terms of building
that knowledge. Our legislation does mandate records
of assessments being provided to the Voluntary
Assisted Dying Review Board and other agencies, and
those datasets can then be subsequently assessed for
what is included.
Mrs Peulich — What is included in what?
Mr JENNINGS — Included in the datasets that are
analysed by the review board, and the practice in terms
of examination of various issues that may relate to the
assessment, including this. So my answer to you is:
Oregon’s legislation did not specifically require it; it
was a practice that developed. We would anticipate that
in relation to the practice of data analysis something
similar would be undertaken. If this bill does pass and
those assessments are provided, then something similar
to that analysis may be able to be gathered into the
future.
Ms CROZIER (Southern Metropolitan) (14:51) —
Minister, just to follow on from Dr Carling-Jenkins’s
question in relation to suffering, the bill states in the
eligibility criteria, in clause 9(1)(d):
the person must be diagnosed with a disease, illness or
medical condition that—
(i)

is incurable; and

(ii) is advanced, progressive and will cause death; and
(iii) is expected to cause death within weeks or months, not
exceeding 12 months; and —

if your amendment gets up, six months —
(iv) is causing suffering to the person that cannot be relieved
in a manner that the person considers tolerable.
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My question to you, Minister, is: how is a
171⁄2-year-old’s suffering any less tolerable than an
18-year-old’s?
Mr JENNINGS — It is not. We had a discussion a
number of days ago, at length, about this matter and
about how on balance the government had determined
that 18 be the threshold for eligibility. You and I
discussed whether that is ultimately fair on the
171⁄2-year-old who may be in those circumstances. It
may not be. But on balance that age criterion is one that
was recommended, and it has been adopted in the
legislation. We have actually spent a long time on
previous clauses discussing that issue.
Ms CROZIER — Thank you, Minister. The reason
I ask that again is that the very nature of this is
discriminatory. If you look at the Charter of Human
Rights and Responsibilities Act 2006, under
‘Recognition and equality before the law’ it says:
Every person is equal before the law and is entitled to the
equal protection of the law without discrimination and has the
right to equal and effective protection against discrimination.

You just said that the government has determined that
that 18-year-old mark should be the cut-off point, and I
do not know why it determined that. No-one has been
able to really provide me with a fulsome answer. But on
the grounds of this act, the Charter of Human Rights
and Responsibilities Act, isn’t this bill discriminating
against children who are suffering the same intolerable
pain?
Ms Shing — The statement of compatibility deals
with that.
Mr JENNINGS — Yes. Ms Shing by interjection
has referred to where this matter has been dealt with.
Ms Crozier — I did not hear Ms Shing. I would like
to hear it from you.
The ACTING PRESIDENT (Mr Elasmar) —
Order! The minister has given his answer.
Ms Crozier — On a point of order, Acting
President, I did not hear Ms Shing’s answer, and I want
the minister to answer. I do not want to hear it from the
backbench, where it will not be recorded in Hansard.
The ACTING PRESIDENT (Mr Elasmar) —
The minister has indicated that it has already been dealt
with, correct?
Mr JENNINGS — Yes.
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Ms Crozier — I am terribly sorry to labour the
point, Acting President, but could the minister please
provide me with some clarification, with an answer to
the question I asked?
The ACTING PRESIDENT (Mr Elasmar) —
Minister, I ask you to respond to that.
Mr JENNINGS — People’s interjections do get
incorporated into Hansard, and they do it often if there
is recognition in the follow-up from those interjections.
That is the standard rule that applies in this place, and it
has applied for a very long period of time. Ms Shing’s
interjection, which I was supportive of, was that the
matter has been dealt with in the statement of
compatibility that is associated with the bill. The issue
ultimately has been addressed in the form that it was
introduced to this place.
Mr FINN (Western Metropolitan) (14:55) — I
return, Minister, to clause 9(1)(d)(iv), and I suppose I
am going in to bat for the medical profession. If
relatives of a deceased person who had taken the option
that is being proposed in this bill accused the doctor of
wrongful death and of taking advantage of the ill person
at the time, what proof would that medical professional
have to produce to defend himself or herself? Given
that we are talking about suffering that the person
considers intolerable, is there any option for that person
to put it in writing, that indeed they find that intolerable,
or is it just left up in the air and just between that person
and his or her doctor?
Mr JENNINGS — In the assessment criteria that
you note, and which you and I have discussed in this
committee for a couple of hours, the cumulative effect
of all the eligibility criteria is outlined in clause 9 —
age, residence, decision-making capacity, an incurable
disease, advanced and progressive disease that will
cause death, the expectation that the person will die
within six months if this amendment is successful, or
12 months for someone with a neurodegenerative
condition, and that the person’s assessment of their
situation is that it is intolerable. All of those are the
cumulative reasons for why an assessment should deem
someone eligible, and all of that would be recorded.
Mr FINN — How would it be recorded? Is it going
to be in writing? What if that person does not have the
ability to have it recorded in writing? Will it just be a
matter for the doctor to try and prove, somehow, they
have done the right thing?
Mr JENNINGS — There are matters that relate to
the documentation that must be provided in relation to
the record of interview and assessment that will be
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provided to the Voluntary Assisted Dying Review
Board, and I will be happy to discuss those matters
when we deal with that clause.
Mr FINN — I will just ask one last question on this
clause. Given the possibility for loopholes in this law
and abuse in this section, will the minister consider
amending this subclause to tighten the law to prevent
the sort of thing that I have been referring to over the
last few minutes from happening?
Mr JENNINGS — It would have been easy to rise
and say no, but I was not actually sure what form of
amendment you would have been contemplating, but I
would believe no.
Mr FINN — That is disappointing, Minister, I have
to say, because I think it is something that is going to
come back and bite people rather severely. I refer to
clause 9(3):
A person is not eligible for access to voluntary assisted dying
only because the person has a disability, within the meaning
of section 3(1) of the Disability Act 2006.

As the minister, I am sure, will recall, I raised last week
the position of people on the autism spectrum and how
we make proper judgements as to whether they have
the capacity to make informed and proper decisions
with regard to this matter. What about those on the
spectrum who do have some considerable
decision-making capacity but whose judgement,
because of their autism, is distorted? That is a problem
in many aspects of their life, and I certainly would be
very, very concerned in this particular instance that it
might be a major part of their death as well. So I just
ask the minister if there is some way to ensure that
distorted judgement of people on the spectrum is taken
into consideration with regard to this legislation.
Mr JENNINGS — Mr Finn, I have given you an
assurance that it would be mandatory under this
legislation for that to take place and that there would be
an appropriate assessment about the capability and the
enduring capability of a patient to make that decision.
Indeed at one point many hours ago you drew attention
to the fact that my reading of an extract of what you
described as the spaghetti junction did not perhaps hold
me in the best light, in your view.
Mr Finn interjected.
Mr JENNINGS — Spaghetti nation, which was a
little bit of pretence. I acknowledge that the length of
the debate and the length of my reading the extract may
have complicated that matter, but nonetheless we did
actually come back and I was happier with my
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summation of those issues and my guarantees that I
give you: that it is a necessary requirement of this
legislation to make those assessments by the
appropriate clinicians who are able to prevent any
adverse outcomes in relation to that assessment of
capacity.
Mrs PEULICH (South Eastern Metropolitan)
(15:02) — My concerns with the entire legislation are
obviously well on the record. At the moment we are
addressing the eligibility criteria for access to voluntary
assisted dying. I am concerned about the cumulative
intent of each one of these, but each one I see has a
point of vulnerability. We will start off with 1(a):
For a person to be eligible for access to voluntary assisted
dying—
(a) the person must be aged 18 years or more …

The minister at the table has already indicated that he
feels that a person suffering insufferable, incurable pain
has just as much moral claim to assisted dying within
the context of the legislation as an 18-year-old,
notwithstanding the fact that the Charter of Human
Rights and Responsibilities defines this legislatively.
Technically it is not an arbitrary decision of
government, but we all know that legislation changes.
We have spoken about the slippery slope and the push
by others, including you, Minister, given that you are
favourably disposed and sympathetic towards people
outside the 18 years and above category, so I am
looking for assurances that the eligibility of 18 years
will not be extended.
I am looking for the opportunity of seeing this
ridiculous, sinister bill defeated. We have seen the
expert evidence of Etienne Montero, a university
professor who is also a legal scholar and lecturer at a
Belgian university and dean of the faculty of law,
commissioned by the Attorney General of Canada,
which outlined the slippery slope and the subsequent
legislative trends, which included expansion of
eligibility criteria to include babies, amongst other
categories. I know that you and I will not be here to
review this legislation in 10 years time if it does go
through, but I do want to get it on record. Has your
government received representations from members of
Parliament in this chamber to expand the eligibility
criterion of 1(a)?
Mr JENNINGS — No, and I have given you the
assurance previously, because in fact you countered my
reassurance when I said that I give you a guarantee that
the government’s intention and clear purpose through
this bill is not to increase the scope. You then referred
to my political mortality.
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Mrs Peulich interjected.
Mr JENNINGS — You did. Well, you referred to
mine at the time. You will remember, then, that I have
given you that reassurance before.
Mrs PEULICH — We also know that under the
legislation the penalties for any medical personnel
involved in operating outside of this legislation — that
is, a doctor who may fall outside this eligibility
criteria — are simply complained about to the
Australian Health Practitioner Regulation Agency
(AHPRA). Do you consider this to be sufficient penalty
for someone who is outside this criterion of (1)(a) to
actually be eligible for or participate in voluntary
assisted dying — say, if a 171⁄2-year-old was
euthanased, perhaps at their pleading? What would be
the consequence for that doctor who was involved in
that?
Mr JENNINGS — The assessment would not be
made, it would not be valid, it would have been an
illegal act and so it is outside the scope of the law.
Mrs PEULICH — Yes, but what I am trying to
ascertain is: what is the consequence for a person, a
medical professional, a doctor, acting outside the scope
of this bill? Why is there no criminal conviction rather
than just a simple referral to AHPRA?
Mr JENNINGS — There may be. In fact we
discussed that at great length in relation to no action of
any medical practitioner being outside the scope of
criminal law or a whole range of other pieces of
legislation that actually sit on the statute books, state
and federal, to complement the cover in this bill.
Mrs PEULICH — To ensure that there are no
colleagues who may be co-located in facilities that are
favourably disposed to voluntary assisted dying and
euthanasia, that there is no collusion or collaboration,
why don’t you simply introduce and cross-reference
this particular penalty within this bill and make it an
offence?
Mr JENNINGS — It is unclear what offence the
member is referring to.
Mrs PEULICH — If in the long bureaucratic
sequence of steps, albeit in a short period of time,
someone becomes aware of rules being breached, what
does the bill require of a person who becomes aware of
someone acting outside this legislation in order to
facilitate VAD?
Mr JENNINGS — We have discussed that before
and we will discuss it again.
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Mrs PEULICH — Let us move on to (1)(b):
the person must be—
(i)

an Australian citizen or permanent resident; and —

in particular —
(ii) ordinarily resident in Victoria …

Can you confirm that a person can be ordinarily
resident in two different places, in Victoria and
elsewhere?
Mr JENNINGS — I understand Mrs Peulich does
not want this bill to be passed and she wants to tease
out some issues. These issues that she is teasing out I
would suggest to the committee are not issues that in
fact have not been canvassed previously and I am not
sure that she is asking me to cover any new ground.
Mrs PEULICH — The joint legal opinion provided
by Willis, Tracey and Tehan, which has been cited on
numerous occasions, states in relation to this particular
eligibility criterion:
The eligibility criteria are that the patient is over 18; is a
citizen or permanent resident of Australia; is ordinarily
resident in Victoria; has relevant decision-making capacity;
has been diagnosed with a disease, illness or condition that is
‘incurable’, is ‘advanced, progressive and will cause death’; is
expected to cause death within 12 months —

with your amendment, six months —
and is ‘causing suffering that cannot be relieved in a manner
that the patient considers tolerable’.

The opinion is that:
These criteria are a mixture of legal questions —

that is, pertaining specifically to the eligibility criterion
of residence —
medical questions … mixed legal and medical questions —
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during which period their eligibility is assessed. The
requirement that the patient be ordinarily resident is not a
strong or simple safeguard.

Paragraph 8 states:
‘Ordinarily resident’ has a legal meaning:
[It] ‘must mean something more than that [the person] is
a resident … The question must be determined … at a
particular time … The concept of ‘ordinary
residence’ … connotes a place where in the ordinary
course of a person’s life … regularly or customarily live.
There must be some element of permanence, to be
contrasted with a place where [the person] stays only
casually or intermittently. The expression ‘ordinarily
resident in’ connotes some habit of life, and is to be
contrasted with temporary or occasional residence’.

It goes on to say:
Unlike the Oregon legislation, there are no criteria against
which a doctor is to assess what is essentially a legal question.
For example, there is no requirement that the person has been
ordinarily resident for a minimum period of time —

or as in here, 12 months —
or that they hold a drivers licence which they produce
showing their Victorian address.

So I think there are some concerns about what it means
legally. Also I had asked before and you did not
preclude it, whether the second residence may be a
prison. Therefore one assumes that this is one of the
matters that it might refer to, but are there other
examples where a person may be ordinarily resident at
more than one address?
Mr JENNINGS — I think the member herself will
have realised by the time she concluded reading the
extracts from the Willis et al legal advice that it was out
of date.
Mrs PEULICH — Paragraph (c) states:
the person must have decision-making capacity in relation to
voluntary assisted dying …

in terms of capacity —
and mixed medical and patient’s subjective view …

in relation to the eligibility criteria pertaining to
suffering considered to be intolerable. What they
specifically say in relation to ordinarily resident in the
opinion is:
In theory, there would be nothing preventing a person renting
premises in Victoria for a short period —

which is 12 months —

This is in my view probably the most disturbing part of
this legislation, in particular as it relates to people who
have mental illnesses. Mr Finn has canvassed the issues
pertaining to those people with disability, as has
Dr Carling-Jenkins. To not require a psychiatric
assessment, which may take a very long period of
time — it takes a long time to assess a person for a
psychiatric illness, a minimum of six months and
probably more, up to one or two years — and to allow
people to make decisions when their capacity has not
been assessed in terms of colouring their judgement and
their willingness to live, which may be affected by their
mental illness or indeed the medication that they may
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be consuming which could cause or create suicidal
ideation, a common feature of many mental illnesses, is
absolutely deplorable. These people should be
treated — indeed assessed and treated — before this
eligibility criterion kicks in. Are you able to comment
on that and whether in actual fact the government is
having some second thoughts on this particular
provision?
Mr JENNINGS — Acting President, you know,
because in fact you have been in the chair, that I have
discussed this at great length previously. I am
extremely reluctant. Notwithstanding how long we are
here, the importance of these matters is such that I will
actually stay here and do my best to answer questions.
If I have answered questions on many, many occasions,
I believe the committee around me is being invited to
actually make some decisions about whether we move
on. That is clearly where we are at in the committee
stage at this point in time.
Mrs PEULICH — Minister, you may find it a
political inconvenience, you may find it trying, but I
believe that no benefit of doubt should exist in relation
to the policy, in relation to the process or in relation to
this legislation when it comes to matters of the taking of
lives of people and the state’s role in that. I am sorry for
the inconvenience and I am sorry for the repetition. I
think that is more a reflection of the fact that on most of
these provisions you cannot answer satisfactorily. You
have not answered them satisfactorily.
Ms Pennicuik — That’s your view. They have been
answered satisfactorily.
Mrs PEULICH — No, they have been responded to
but not answered satisfactorily. What is your answer in
relation to the decision-making capacity of, on the one
hand, the mentally ill and, on the other hand, those who
must retain a capacity for the entire duration until the
substance is actually taken — not issued by a chemist
but taken — because that person may indeed rebound
or they may indeed worsen and lose their capacity?
The ACTING PRESIDENT (Mr Elasmar) —
Mrs Peulich, I understand the minister has already
given many explanations to the house, but it is up to the
minister again if he wants to add to this. If he does not
want to add to it, I am going to ask —
Mr JENNINGS — I just want the committee to
recognise that Mrs Peulich herself has just indicated
that her line of questioning is repetitive.
Dr CARLING-JENKINS — Minister, I have got a
follow-up to my question around the recording of
suffering. I have just gone and checked the Oregon
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legislation, so that is where my follow-up question
comes from. My understanding from checking that
legislation is that they were able to record the data, just
as you said, in their equivalent of regulations. However,
it is my understanding that our bill regulation power
does not allow the forms to be amended, because they
are schedules in the legislation itself. I have had a look
at the forms, and they have a place where you insert
details about prognosis and diagnosis but not about that
particular eligibility criterion. Can you please clarify
how, given the restrictions of this bill that we are
looking at today, we will be able to collect that data on
suffering just like they do in Oregon?
Mr JENNINGS — I am going to go and have a
conversation about that matter.
I thought it was a very good question; I think it
continues to be a very good question. Was my answer
to your previous question wrong? I do not believe it
was. However —
Dr Carling-Jenkins — It was not necessarily
wrong. I was just asking for clarification.
Mr JENNINGS — Yes. What I am suggesting to
you is that the laws and the prescribed forms do not
preclude additional information being gathered. I want
to give you some encouragement to believe that what
you have drawn attention to will be addressed by the
review board in relation to the way in which guidelines
of good clinical practice may be developed and in
relation to what additional information may be
provided.
The interesting twist that I have had in the discussion I
have had with my colleagues in the box is that Oregon
does not require suffering to actually be a criterion.
Even though we have added that to the legislation, I
think it is now incumbent upon us to be considering
how that information could be gathered into the future.
We are agreed that that is possible. It sort of reinforces
in an unusual way my point that this practice in Oregon
has grown outside of the legislative instrument itself,
which means that hopefully we can agree, given our
fundamental differences about the bill, that if the
program comes into play then this is a relevant
consideration for the review board and practitioners and
for the community to understand what the elements are
that lead to this aspect of the criteria being satisfied.
Mr RAMSAY (Western Victoria) (15:20) — I
wanted to firstly ask a question of the clerks. I am
unaware of any amendments that are currently before
us from clause 9 to clause 18. Can I get a confirmation
of that? Are there any amendments that have been put
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before the chamber, apart from the government’s, in
relation to clause 9 to clause 18? It will become
apparent why I ask that question.
Mr JENNINGS — I do not believe that there are. I
think Mr Morris’s amendment was tested under
clause 7 and failed, so it does not exist.
Mr RAMSAY — I have foreshadowed for some
time now that I am supportive of reducing the time
frame from 12 months to six months, and I have
provided the chamber with an amendment to that effect,
which was to sit in clause 9. As well as that I also,
within clause 9, put an exemption in relation to referral
for specialist skills in respect of neurological impact —
I will put it that way. The government has seen fit to, in
its amendments to clause 9, deal with the issue around
the six and 12 months and then separate the part of my
amendment that was to go in clause 9 into clause 18.
What I am foreshadowing on that basis is that I will
withdraw my amendment and support the current
amendments by the government in relation to clause 9.
I also will support clauses 9 to 18, given that there are
no other amendments that have been put forward by
any other members in this chamber that I am aware of.
You have indicated that none have been given to the
clerks in relation to clause 18. I will speak to my other
amendment — actually the government’s now — in
relation to the referral for neurological disease impact,
as is more consistent with my clause 9 amendment, if
that makes sense. I am foreshadowing for expediency
that I will support clauses 9 to 18 and then speak to
clause 18, which is in fact part of my amendment to
clause 9. I also want to take the opportunity to briefly
put my case for the reasons for doing that, and then I
will ask a question of the minister.
One of the reasons that I have been a supporter of the
principle of this framework is etched around
correspondence that I received from a daughter of a
mother who is 62 years old and suffering from a
degenerative disease, which gave me some comfort that
in fact the decision I am making in relation to this
clause is the appropriate one. The daughter described
the mother’s condition as a degenerative disease which
would fit into the framework as being in the last
12 months of her life. She stated:
She cannot communicate properly. She is losing her ability to
talk. Most days she can’t talk, but every now and then she has
a glimpse of being able to speak. It is only a matter of time
before her speech is completely gone.
She cannot brush her teeth or rinse or gargle water. We have
to brush her teeth with no toothpaste because she is at risk of
choking on water. If she ends up with dental problems, she
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cannot even sit in a dental chair for treatment, and this is a
fear of hers.
She cannot move her body to make herself comfortable.
Whatever position she is placed in by carers, she is stuck in
that position until someone moves. She falls to one side and
cannot pick herself up. She has no control of how her upper
body falls in bed or in a comfort chair. She relies on being
positioned properly with pillows, but this does not always
work.
She cannot eat on her own. Staff or my sister or I have to feed
her. She can no longer eat her favourite foods due to the risk
of choking or aspirating. She is struggling to chew and drink
from time to time. She is possibly going to lose the ability to
swallow shortly.
She struggles to communicate with an alphabet board due to
the tremors and inability of coordination with her hands to
spell out words. She cannot shower herself. She cannot
control her toileting. She struggles to press the room alarm
when she needs help. She has little or no strength in her
hands. She sits in her room watching TV all day and is reliant
on others to move her and provide a routine.
She has absolutely no independence. She is a prisoner in her
own body. She is sad and depressed and scared of what will
happen when her condition gets worse. It has been getting
worse for the past year, and the worst is yet to come. She has
pain in her body and her muscles. Treatment only gives her
temporary relief, and temporary is only for a couple of hours.

The daughter asks:
Have you had a family member —

and that is for those in this chamber discussing this
debate, and many have said they have —
and watched a loved one suffer and be helpless to do anything
to fix things? Have you ever loved a pet that you put to sleep
because it’s the best thing for them? Have you ever faced an
illness where death becomes something to look forward to? If
you say no to any of these questions, you are not fit to argue
for or against voluntary euthanasia.

Mrs PEULICH — In relation to clause 9(1)(d),
could I just read something? It is a promotion for the
Walter and Eliza Hall Institute of Medical Research,
which is a very reputable research institute held in very
high regard. They are making discoveries every day,
very substantial discoveries. I think one of the impacts
of this legislation is that when people are diagnosed and
take this option, there will be less pressure to invest
money into innovation and research, in particular
dealing with many of these serious diseases. I quote:
Without the institute, I really believe my children would not
have their mother today.
In 2011 I was diagnosed with an incurable form of leukaemia
called chronic lymphocytic leukaemia (CLL) and given five
years to live. By October 2015 I was declared terminally ill.

That is four years later.
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However, thanks to a discovery made at the Walter and Eliza
Hall Institute by Professor David Vaux, there is a new drug
for this insidious disease. I was able to get onto an early trial
of the drug and this saved my life.
If it weren’t for the research done at the Walter and Eliza Hall
Institute, supported by donations and bequests from
committed donors, my children would not have a mother
today.

I think what this demonstrates is the powerful hope that
science and research offer people for medical salvation
or cure. This is the modern miracle — I am not talking
about a religious miracle; I am talking about a modern
miracle — that this legislation can never fully account
for. There are misdiagnoses, there are errors and there
are miracles, and I believe that even with a six-month
diagnosis — and of course no-one has a crystal ball; we
have spoken about that — no-one can fully account for
the lives that can be saved through innovation and
science.
But I would like to focus on the term ‘incurable’. Could
you confirm, for example, if a person with a treatable
condition refused treatment such as dialysis, insulin, a
blood transfusion, surgery or chemotherapy, would they
therefore become eligible under the bill if they refused
that sort of treatment or perhaps surgery which would
be life saving?
Mr JENNINGS — I understand that the people at
the Walter and Eliza Hall Institute of Medical
Research — a fantastic institution, I agree with you —
operate each and every day on the assumption that no
disease is incurable. That is what gets them up every
single day. That is pretty evident.
Mrs PEULICH — Absolutely. That is why your
bill can never account for the lives that can be saved
through the miracle of modern science and research,
and that is absolutely a critical failing. But in addition
to that, if a person chooses to refuse life-saving surgery
or life-saving treatment — such as, for example,
dialysis, insulin, a blood transfusion, surgery or
chemotherapy — they could technically become
eligible under the bill in terms of their condition
becoming incurable, despite the fact that it may be
treatable. Can you please clarify this?
Mr JENNINGS — We discussed that matter earlier
today.
Mrs PEULICH — Notwithstanding my
predisposition and the minister’s own predisposition, I
have noticed a very, very different approach to
answering my questions and answering the other
questions. There is obviously a coordinated effort to
attempt to shut down any questions. If my questions, as
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repetitive as they may be and as uncomfortable as they
may be for the minister at the table, do not deserve an
answer and the nearly 500 000 people — and some of
those are not on the roll — who the minister and I
jointly represent in our regions do not deserve an
answer, I think the minister ought to hang his head in
shame. These questions of life and death deserve an
answer, no matter who asks them. I am asking: if a
person refuses life-saving surgery or life-saving
treatment, do they become incurable and therefore
eligible under this bill?
The ACTING PRESIDENT (Mr Elasmar) —
Order! You well know that I cannot order the minister
to give you an answer when he has indicated to the
house that it has been discussed already. My issue here
is how many times you are going to ask the minister the
same question and how many times the minister is
going to answer it.
Amendment 4 agreed to.
Committee divided on amendment 5:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr (Teller)
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms (Teller)
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 13
Carling-Jenkins, Dr
Crozier, Ms (Teller)
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
Mulino, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs

Amendment agreed to.
Amended clause agreed to.
Clause 10
The ACTING PRESIDENT (Mr Elasmar) —
Order! We are on clause 10 now, and if members are
not aware, Mr Ramsay has withdrawn his amendment
to that clause. We are dealing with questions only now.
Mr DAVIS (Southern Metropolitan) (15:38) —
Clause 10, ‘Minimum requirements for co-ordinating
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medical practitioners and consulting medical
practitioners’, says:
(1) Each co-ordinating medical practitioner and consulting
medical practitioner must—
(a) hold a fellowship with a specialist medical college;
or
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Mr Jennings — Mr Rich-Phillips did at some
length.
Mr DAVIS — The other medical practitioner may
have obtained a fellowship from one of those specialist
medical colleges. Is there a list which satisfies that
requirement that the minister can make available or put
onto the record?

(b) be a vocationally registered general practitioner.
(2) Either the co-ordinating medical practitioner or each
consulting medical practitioner must have practised as a
registered medical practitioner for at least 5 years after
completing a fellowship with a specialist medical
college or vocational registration (as the case requires).
(3) Either the co-ordinating medical practitioner or each
consulting medical practitioner must have relevant
expertise and experience in the disease, illness …

and so forth on which the person is being assessed. I
wonder, Minister —
Mrs Peulich — On a point of order, Acting
President, my apologies for interrupting my colleague,
who is obviously an expert on many of these things, but
I am getting a number of text messages from people
who are following the debate very closely, and their
perception is that there was not a vote taken on clause 9
but simply on the amendment.
The ACTING PRESIDENT (Mr Elasmar) —
Order! Members, I put the amendments to clause 9
first; I put 4, then I put 5 and then there was a call for a
division on amendment 5. Before I asked members to
resume their seats I put the question that clause 9 as
amended stand part of the bill. If people have an issue
with it, they can check Hansard. Are we clear on this?
Mrs Peulich — My apologies, Acting President. We
did not hear that bit.
The ACTING PRESIDENT (Mr Elasmar) —
Fair enough. I hope everyone is clear now that the
question was put and the clause was passed as
amended.
Mr DAVIS — My first question is — and I just
want to get some points on the record initially and then
move to some more detailed questions — is it the case
that only one of the two medical practitioners must
have five years post-fellowship experience? Is my
reading of those points correct?
Mr JENNINGS — I think we might have covered
this ground before, but yes, that is the case.
Mr DAVIS — I do not believe I have asked these
questions, but others may have.

Mr JENNINGS — A list of what?
Mr DAVIS — Of the specialist medical colleges.
Mr JENNINGS — Mr Davis, we will provide you
with a list of the colleges. To save you asking me again
on matters that we have volunteered to provide
information on to you, Mr Morris and other members
of the committee, I have, whenever you would like to
obtain it, the breakdown of expenditure for the
palliative care program that we announced the other
day. That is available for you, and there are copies for
each member of the house. It is here at the table any
time you would like it, and we will get you a list of the
colleges.
Mr DAVIS — One of the medical practitioners
obviously has to be a specialist — and we will establish
some further detail about that — and the other is
allowed to be a vocationally registered practitioner. It is
possible therefore that that practitioner may not have
any deep expertise in the areas that are to be covered by
this bill. They might be a GP with a lot of skills in
everyday family medicine but not in the specific areas
that have been dealt with in this particular bill.
Mr JENNINGS — That is true. In fact, Mr Davis,
as you have just indicated, we are expecting that the
person with experience and knowledge and the relevant
expertise in relation to the type of illness or disease that
the patient has will be a specialist in that area. That is
specified by the legislation.
Mr DAVIS — Thank you, Minister. What does
constitute the relevant expertise and experience in a
disease, as an example? Can you define what is meant
by that?
Mr JENNINGS — It is what is actually described.
Beyond the scope of the legislation in its own right and
the membership of what would be the various colleges
that a clinician would be a member or a fellow of, the
Medical Board of Australia requires that to maintain
specialist registration:
Medical practitioners … must continue to meet the
requirements set out by their relevant college.
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And registered medical practitioners must ensure that
they comply with the revised continuing professional
development standard. Professional colleges also
provide professional development programs to ensure
that medical practitioners who are members maintain
ongoing continual medical education. As an example of
this, the Royal Australian College of Physicians
requires advance trainees to have three years training as
a physician followed by at least an additional three
years training as an advanced practitioner in their
specialist field.
Mr DAVIS — Just on the fellowship of a specialist
medical college, returning to the list you are going to
provide to me, is it the recognised specialist colleges or
is that designed to be fluid for perhaps future groups or
others that may develop over time? How is that
intended to operate?
Mr JENNINGS — I do not believe there would be
any intention to change the way in which the medical
profession is regulated or structured by pre-existing
arrangements in relation to the various colleges and
professional development, which is, as you would
know, a national framework.
Mr DAVIS — For those who hold a specialist
medical qualification perhaps in an area that is not
necessarily relevant to this bill and the dying — a
dermatologist or a urologist, for example — would
there be a fit with that definition of a specialist medical
college?
Mr JENNINGS — The issue is: is the
specialisation related to the particular cause of the
incurable illness or disease, and that is the critical test
that we should see with this expertise. There has to be a
relatively narrowcast and focused degree of knowledge
and experience of the particular illness or disease that is
deemed to be incurable and leading to death.
Mr DAVIS — Just by way of comparison with this
provision in the bill, the requirement under the
Northern Territory’s previous Rights of the Terminally
Ill Act 1995 said a second medical practitioner who
holds prescribed qualifications or has prescribed
experience in the treatment of the terminal illness from
which the patient is suffering would have examined the
patient and confirmed:
(A) the first medical practitioner’s opinion as to the
existence and seriousness of the illness;
(B) that the patient is likely to die as a result of the illness;
and
(C) the first medical practitioner’s prognosis …
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I am reading from that earlier act, which as we know
was overridden by federal arrangements.
The regulations provided under that earlier act that:
… the medical practitioner shall hold a qualification in a
medical specialty related to the terminal illness of the patient
recognised by a medical specialist college in Australia and
which entitles the medical practitioner to fellowship of that
college.

It just seems to me, Minister, and you may have a
different view, that this is a stronger and clearer
requirement than the more vague and perhaps loose
provision that one of the two medical practitioners must
have relevant expertise and experience in the disease.
Do you want to comment on that and on why the
particular framework was adopted here as opposed to
the framework that was adopted in the Northern
Territory?
Mr JENNINGS — My comment is that I have
absolutely no intention to make a comment on the
adequacies or inadequacies of the Northern Territory
scheme, not at all. In fact I have not studied that
legislation to make judgement calls about its strengths
and weaknesses, but what I can say is that many years
later, being mindful of legislative models across the
globe and what might be required to fit into the national
regulatory framework for professional standards and
the appropriate way that this should be accounted for
within our legislation, this is a more contemporary
piece of legislation, and it has been assessed on the
basis of both medical and legal advice as appropriately
covering these subject matters.
Mr DAVIS — Minister, can I ask the question: you
have not examined that, but did the government and the
Minister for Health examine that option of what I
would argue is a slightly tighter description in the
Northern Territory legislation? Has that been examined
in the process of developing this bill or was it
developed de novo?
Mr JENNINGS — Good work, Mr Davis. I said
that the government relied on the advice of the
ministerial advisory panel, which does have expertise
and knowledge in this area. It is their advice and legal
advice that is the basis on which this legislation has
been drafted, not the basis of what might be my
preferred way of dealing with it or my preferred
position on the Northern Territory bill.
Mr DAVIS — It does not seem to me that they
looked at this as closely as they ought to have. I
understand you say you have relied on the panel; I put
on record that I do not think the panel was reliable
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because it was given a more narrow purview than it
ought to have been given.
But leaving that aside, I am going to read from a 1998
edition of the Lancet, which analysed the relatively
small number of cases that were in operation through
that period in the Northern Territory before the
jurisdiction changed. This paper by Kissane and
Nitschke is titled ‘Seven deaths in Darwin: case studies
under the Rights of the Terminally Ill Act, Northern
Territory, Australia’, and that is in the Lancet,
volume 352, October 1998, page 1101. It noted that in
one of the four cases there was no consensus that the
person was terminally ill. One person was diagnosed
with mycosis fungoides; I quote directly:
… one oncologist gave the patient’s prognosis as 9 months,
but a dermatologist and a local oncologist judged that she was
not terminally ill. Other practitioners declined to give
opinions. In the end, an orthopaedic surgeon certified that
the … provisions for terminal illness had been complied with.

My point here is that the tightness with which these
matters are drafted is a very real issue. This particular
case, one of a small number that were examined while
the legislation was in operation, pointed to this
confusion and lack of clarity in key matters. That is
why these matters might be very important for
individual patients. In light of that issue from the
Northern Territory, I wonder whether the minister
would be prepared to look at some tightening in this
area and look at some constructive steps to tighten the
arrangements for the judgement of these points.
Mr JENNINGS — Acting President, the interesting
thing from Mr Davis’s examples is that he prefers the
construct that was in the Northern Territory legislation.
He then cites examples where that construct led to
undesirable outcomes, and then at the end of his
question he calls on me to actually reflect upon whether
we want to introduce the Northern Territory form of
description. In fact I actually think he is asking us to do
something that his examples are not leading us to do.
Mr DAVIS — Minister, I hasten to disagree with
you. I think it leads to the conclusion that a tighter
outcome is better.
Mr Jennings — Well, you hasten to disagree with
me on many terms.
Mr DAVIS — I will put on the record my
disagreement with your view there. I think it is actually
indicative of the need for a sharper and tighter regime
than you have drafted in this bill. My concern is that
there will be confusion and practitioner shopping,
potentially, in some of these arrangements. I think that
there are real risks in that, as the case from the Northern
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Territory, an Australian jurisdiction obviously, points
to. Interestingly in that case what appeared to be a
violation of that law was never investigated and there
was no penalty imposed.
Forms 1 and 2 in the schedule, and I do not know
whether I should talk about that now or later, but —
Mr Jennings — Let’s talk about them later.
Mr DAVIS — Do you want to talk about them
later?
Mr Jennings — Yes, I do.
Mr DAVIS — Because it is about the coordinating
medical practitioner, which this clause is about, that is
all. They provide for the coordinating medical
practitioner and the consulting medical practitioner to
give details of their relevant expertise and experience
and to specify disease, illness and medical condition.
Will they be able to give advice beyond those
parameters that are specified in those schedules in the
context of clause 10?
Mr Jennings — Can you just repeat the end of your
question?
Mr DAVIS — Will they be able to give advice and
act within this act — or bill, as it is at the moment, but
act in the longer term if it is passed — giving details of
their relevant expertise and experience in a specified
illness, disease and medical condition? In the context of
clause 10, will they be able to give advice or assist
patients beyond those narrowing devices that are in the
forms?
Mr JENNINGS — Let us just go back to the first
line of your questioning. When we got into discussing
clause 10, you said that the relationship may be
between the local GP and the patient. Then you teased
out what additional requirement there may be of a
specialist who actually may be dealing with the
particular area of expertise in the matter that is
incurable and that will be leading to death. Let us go
back to your first proposition. Your first proposition is:
is it likely a GP would actually deal with other matters
in that patient’s life beyond that issue? The answer is
obviously yes.
Mr DAVIS — But they will be in no position to
advise beyond that. Will they be in a position to certify
beyond in the sense of this particular bill? Will they be
in a position to make decisions within the parameters of
the bill outside the range that is listed in those
schedules?
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Mr JENNINGS — They will be making
assessments in relation to the matters that relate to the
eligibility and the assessment reporting. They will also
be making decisions or recommendations based upon
what the appropriate healthcare plan may be and what
other options may be considered for medical treatment.
They will not be limited by the assessment criteria and
what is listed in the forms. Beyond that clarification I
am not quite sure where you are heading with your
question.
Mr DAVIS — To take the example from the
Northern Territory, when an orthopaedic surgeon gives
the go-ahead, if it is a non-orthopaedic disease that is
involved and that practitioner, the orthopaedic surgeon,
has on the schedules listed their expertise, naturally
enough, in orthopaedics, will they be empowered to act
within this act in a way outside their area of
professional expertise in their college as listed on their
forms?
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Mr DAVIS — Let me give you another example. In
relation to an ophthalmologist who is a member of the
college of ophthalmology and writes in the relevant
schedules that that is their expertise, will they be able to
give advice and act as a coordinating practitioner or a
consulting medical practitioner within the purview of
this act in an area outside ophthalmology? Will they be
able to act in the area of orthopaedics, for example, and
give advice to a patient — within this act — on
orthopaedics, despite listing in the schedules that they
are an ophthalmologist and that is their area of
specialty?

Mr JENNINGS — I have really answered that
question in two forms in the last couple of minutes.

Mr JENNINGS — The issue is again, Mr Davis, in
your question: what activity are you describing as being
inside and outside of the act? Are you asking for them
to be treating physicians or are you asking for them to
be exercising their expertise in relation to a particular
illness or disease that will lead to death? If it is the
latter, then the answer is no, they do not act outside
their expertise. If you are asking a different question,
then they may have a scope of practice that relates to
the care needs of the patient.

Mr DAVIS — Not with the clear example in that
way, Minister. I do not think you have quite answered
it. The orthopaedic surgeon may well be able to give
advice beyond the area that they have got listed on their
forms — I think that might be what you are saying.

Mr DAVIS — Thank you. I am seeking to
understand in the context of this clause the professional
development arrangements that the government seeks
to put in place to assist coordinating medical
practitioners and consulting medical practitioners.

The ACTING PRESIDENT (Mr Elasmar) —
Again, Mr Davis, I cannot force a minister to give
different answers as you wish, but it is up to the
minister. Would you like to add anything?

Mr JENNINGS — Again I think it was last
Tuesday that you and I might have spent a bit of time
on this; certainly I spent it with others.
Mr Davis interjected.

Mr JENNINGS — Mr Davis, the nature of your
question is: can they have any element of their
professional relationship with the patient outside what
is the limit of their assessment? Their assessment is
limited to their expertise. Can they actually have a
relationship with the patient beyond their assessment in
relation to this particular application to see whether
someone is eligible and what the care plan should be in
relation to voluntary —
Mr Davis — No, can they act within this act as the
coordinating medical practitioner and consulting
medical practitioner outside the areas that they have got
listed in their forms?
Mr JENNINGS — When you say ‘act outside’, I
do not know whether you are talking about the
assessment process for voluntary assisted dying or
whether you are talking full stop — well, not full stop;
question mark — in relation to what is their scope of
practice and engagement with the patient. Are you just
asking within the assessment process?

Mr JENNINGS — Yes, we did.
Mr Davis interjected.
Mr JENNINGS — Yes, we did in relation to
professional development and what will be the practice
guidelines and the support materials that should be
assisting in the training of physicians who actually
participate in voluntary assisted dying for them to make
sure they are aware of their obligations under the law,
their requirement to understand their ability to make
assessments that are complete and thorough in relation
to all the eligibility criteria and for them to understand
what the limits of their expertise may be. That may
relate to the line of questioning that you have just
undertaken or it may relate to the question of
competency in relation to the informed and enduring
decision-making capacity where they have to make
particular referrals to other specialists who may seek to
be able to satisfy an eligibility criteria assessment that
the clinician in question may not be able to satisfy.
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They will be made aware of that; they will be made
aware of the need to make assessments about capacity
in relation to whether there is any evidence of coercion
or whether in fact the decision is being driven by free
will. They will be trained in the way in which they can
be aware of those issues and take the appropriate
actions to prevent any adverse events that may occur
from that assessment process.
Mr DAVIS — So in that context is it the
government’s intention that there be formal clinical
practice guidelines developed for both the consulting
medical practitioners and the coordinating medical
practitioners?
Mr JENNINGS — I believe that is what I said, but
I will just go and talk to my advisers.
I had to double-check with my advising team in the
box. They have encouraged me to go back one week to
pretty much this time of the day when the same issues
were discussed, so they have been discussed before. I
volunteer that those guidelines will be the responsibility
of the implementation task force under the auspices of
the Voluntary Assisted Dying Review Board. They will
be charged with developing those formal guidelines.
Mr DAVIS — Minister, I am pleased that there are
going to be formal clinical practice guidelines
developed. Normally formal clinical practice guidelines
would be developed by the relevant professional group
themselves rather than a task force. I am interested in
the implementation task force and whether it will have
representation of all of the specialist medical colleges
as well as the vocationally registered GPs. Is it the
government’s intention to develop those guidelines
with full representation from all of the groups that could
be either a coordinating or a consulting medical
practitioner, and that they would be owned, as it were,
by the particular medical and college practitioners,
rather than developed by an external group?
Mr JENNINGS — Obviously it is preferable that
there would be a sense of ownership of the guidelines
within the colleges and with practitioners themselves,
and so it would be our desire, through the auspices of
the bodies charged with the responsibility of the
implementation of this piece of legislation, to achieve
that outcome. Within that expectation there will be a
need for leadership to be undertaken under the auspices
of the bodies established under the act to make sure that
there is not a lack of a comprehensive network of
practice guidelines or a delay in establishing them
within the time frames associated with the
implementation of the bill. They certainly will be those
charged with driving this reform. But as I say, the best
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reform would be done in collaboration with those
relevant professional bodies, and we would have to be
mindful of the knowledge and experience of those who
are undertaking this task to achieve that outcome.
Mr DAVIS — Thank you, Minister. I am pleased to
hear that they are going to have that buy-in, and I am
hopeful, if this bill is passed, that they would have
representation from every one of the major groups. Is it
the government’s intention to develop such brand-new
formal clinical practice guidelines, or is it going to
model them on some existing guidelines from
overseas?
Mr JENNINGS — I think it would be wise for all
of us to learn from best practice or learn from the
experience of other jurisdictions in relation to these
matters. I would be surprised if the implementation task
force or the Voluntary Assisted Dying Review Board
would take the decision that they make everything up
from scratch, but I would rely on their judgement to be
able to make that assessment. Certainly there will be
opportunities in relation to what those best practice
issues may be, if and when this bill is proclaimed, and
for that to be teased out at great length. Just as there has
been lengthy consideration of the matters that have led
to this piece of legislation, there will be 18 months of
implementation where significant work will need to be
undertaken to ensure the comprehensive nature of those
guidelines.
Mr DAVIS — I thank the minister for his
contribution on the matter of formal clinical practice
guidelines. Will they be binding on practitioners or will
they be indicative or advisory alone?
Mr JENNINGS — There are certain aspects of the
legislation that are binding. So if they relate to what are
the offence provisions within the legislation and if that
aspect impinges upon clinical practice, then they will be
binding in that sense. They will be binding if they relate
to other laws such as criminal law or the Wrongs Act
1958 or to other forms of regulatory bodies. If they
relate to matters that deal with professional conduct —
Mr Davis — Clinical practice pathways.
Mr JENNINGS — Yes, all of these matters.
Whether they are imposed by AHPRA, whether they
are reinforced by the colleges or whether they are
subject to the Medical Board of Australia, there will be
many interlocking elements that will have binding
aspects depending upon either their severity or the basis
of their regulatory requirement in relation to whether
they impinge upon any aspect of criminal or other law.
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Mr DAVIS — Minister, most commonly clinical
practice guidelines of these types are not binding. Of
course the legal aspects are binding because they are
law. It seems to me that there is just a little bit of
confusion there, and you may wish to make further
comment later if you have further advice. You do
mention AHPRA and the medical board. Is it the
intention that the government would communicate with
the medical board to seek that guidelines be supported
in the first instance or mandated in some way by the
medical board?
Mr JENNINGS — Not beyond the scope of what I
have suggested. Despite Mr Davis inviting me to reflect
on my answer, I talked about elements of guidelines
that may be binding for other reasons, so I do not want
him to reconstruct what I said in my previous answer.
Mr DAVIS — So is that a yes or a no for the
medical board? I am just trying to establish what the
minister’s response is.
Mr JENNINGS — I volunteered previously to
work collaboratively with the appropriate bodies.
Mr DAVIS — So it is a maybe, but working
collaboratively. The other point I want to ask you is: in
assisting coordinating medical practitioners and
consulting medical practitioners, will there be any
assessment tools? Has the government developed any
assessment tools or does it intend to develop any
assessment tools that may be validated that will assist
the practitioners to make judgements?
Mr JENNINGS — I think the way in which clinical
guidance is provided would be up to the expertise of the
implementation task force and the best ways in which
they will work with the other bodies that you and I have
been talking about for some time. On the way in which
they believe that should be best reinforced or quality
assurance brought into practice, I would assume that
they would take responsibility for working through
those effective methods.
Mr DAVIS — I am not sure. You are not aware of
any assessment tools that might be validated by
research that will enable practitioners to make
judgements in this area that the government would
intend to use. It seems to me that you did not refer to
any.
Mr JENNINGS — I stand by my answer.
Mr DAVIS — So are there tools that will be used or
are there not tools?
Mr JENNINGS — Do you believe there are tools?
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Mr DAVIS — I am asking. I am not claiming to be
the expert here; I am seeking your information.
Mr JENNINGS — I have already answered the
question.
Mr DAVIS — I just make a comment in that case. It
does not appear that the government has given thought
to that matter, because the minister’s answer will show
that it is not something that they have got a clear way
forward on. I might say here on clause 10 — I have
basically finished, and I have what I wanted to obtain in
terms of information — that there does not seem to be
much of a plan for professional development or indeed
for formal clinical guidelines. I am hopeful that there
will be something stronger there. There does not appear
to be a clear way forward for the minister on this. He is
going to rely, it seems, largely on the implementation
task force. I also note that there does not seem to be
clarity about what will happen with any international
material that may exist.
Mr DALLA-RIVA (Eastern Metropolitan)
(16:20) — We have discussed this in part in clause 1.
Now we are at the specifics in relation to the Scrutiny
of Acts and Regulations Committee (SARC) report on
part 3. Clause 10 covers in particular the issue that I
want to get to, which I have not raised under any other
clause because I think this is the first opportunity I have
had to raise this particular point. In the line of
questioning that Mr Davis undertook there were a
whole range of issues around the access to medical
practitioners. If you can just hear me out for a few
seconds, the statement of compatibility remarks in part
that:
Part 3 of the bill describes a rigorous, multistage request and
assessment process for a person seeking to access voluntary
assisted dying.

That stands to make sense. In relation to the SARC
report — I raised this in the debate on the second
reading and I also raised it in committee on clause 1,
and I will not go into it again — I did speak about
Lee v. State of Oregon and some of the case law that
was applicable in the United States. That was about the
independence of the medical practitioners and in
particular the need to ensure that the second
independent medical practitioner closely and carefully
scrutinises a person’s qualifications. That is what the
court held.
In the discussion with Mr Davis he raised a lot of issues
around the Northern Territory legislation, and that was
certainly outlined as a relevant comparison by SARC,
but I do not want to go to that. Minister, you said in one
of your responses on the Northern Territory law — I do
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not want to put words in your mouth, but you did say
it — that having taken advice on how best to deal with
independent medical practitioners, you have taken a
more contemporary view. Could I not argue that in fact
there is a more contemporary view? I will read this, just
so it is very clear:
… Canada’s scheme, enacted in 2016 —

which I consider is probably pretty recent —
requires that the coordinating medical practitioner be satisfied
that the consulting practitioner:
(a) are not a mentor to the other practitioner or responsible
for supervising their work;
(b) do not know or believe that they are a beneficiary under
the will of the person making the request, or a recipient,
in any other way, of a financial or other material benefit
resulting from that person’s death, other than standard
compensation for their services relating to the request; or
(c) do not know or believe that they are connected to the
other practitioner or to the person making the request in
any other way that would affect their objectivity.

We have heard a lot of debate and had a lot of emails
and concerns where people raise the point that medical
practitioners do not appear in the legislation that has
been provided to be as clear and separate as they could
be. Using again your words, Minister, you said ‘best
practice’ or in ‘other jurisdictions’ — I wrote those
down as you were saying them — why is it that the
government did not consider what could be argued to
be a better and more balanced approach to the
independent medical practitioners as outlined in the
Canadian model that I have just read out?
Mr JENNINGS — I think that Mr Dalla-Riva asks
a reasonable question, given some of the prohibitions
that he has actually referred to in terms of what
category of person could be the contact or the support
person that may be associated with various aspects of
the assessment process. In fact the legislation is
prescriptive in relation to some of those matters that he
raised in relation to the potential for persons in the
family or associated with the patient in some manner to
contaminate the decision-making process. There are
also within the constructs of this piece of legislation
prohibitions in relation to those matters but also in
relation to those who may be providing a professional
service to the patient. So in terms of a professional or
medical service, they are precluded from making
decisions or acting to facilitate the assessment process.
There are elements that you have outlined that do relate
to both non-medical practitioners and medical
practitioners in relation to this legislation. There are
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some prohibitions in relation to that. They may not be
as linear as the cascading issues you have referred to,
and in your view they may not be in that cascading
hierarchy of the prohibitions or restrictions on medical
practitioners and they may not be as comprehensive as
the Canadian model, but on balance the government
accepted the recommendation of the ministerial
advisory panel that in their view an appropriate way to
consider those issues would be the various different
components about what is the decision-making
responsibility or what might be the practice issues that
actually fall out of the consequences of how this bill is
organised.
So probably to distil all that and put it in a simple form,
this provision that we are talking about in clause 10 is
about the professional standards and the qualifications
of the practitioners that may play that role. I would
encourage you and others to actually look at the
interlocking nature of the provision in clause 10 with
other provisions that do address other aspects of your
concerns.
Mr DALLA-RIVA — I thank the minister for his
response, and I understand fully what he has said in
respect of the panel. I just put on the record — and I
will not debate this further — that one of the major
concerns that continually gets raised is about the
separation and independence of the medical
practitioners, one giving the assessment and the other
one backing them up. I might probably have been
tainted a bit too much in the fraud squad, having spent
many years there, but whenever there is an activity that
could potentially involve financial gain, people are
people, humans are humans. I said that in the
second-reading debate: people commit murders and do
other activities for the purpose of deriving a financial
advantage or outcome.
I just think in the case here there was an opportunity for
the panel to perhaps consider that there are better and
other alternatives. Obviously the government has not
considered those. That, I accept, is the case, and we will
obviously divide on that.
The SARC report requested a response from the
Minister for Health, and the minister wrote back to the
chairperson, Lizzie Blandthorn, in a letter dated
27 October and said:
I refer to the matters raised by the Scrutiny of Acts and
Regulations Committee of the Parliament of Victoria … in
relation to the Voluntary Assisted Dying Bill 2017.

Then the health minister said:
Below, I address each of the matters referred to me for
clarification.
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The first heading is ‘Independence of medical
practitioners’. Again she mentioned the querying of
being ‘independent’ from the coordinating medical
practitioner. The health minister said:
Medical practitioners have existing professional obligations to
provide accurate and independent clinical advice —

I understand that you went through that in detail with
Mr Davis, and I do not propose to go through that —
based on their own assessment of the patient. A failure to
conduct an accurate assessment may result in professional
sanctions against a practitioner.

What are those professional sanctions that may be held
against a practitioner?
Mr JENNINGS — On the issues that we talked
about the other day, if it is dealing with the assessment
process, there are specific offences within the
legislation that relate to making false assessments or
participating in wrong assessments. If a practitioner is
involved in that, they would be as culpable as others in
relation to the appropriate information that is associated
with that assessment. But if they undertake their
professional conduct not in accordance with the law
and not in accordance with the guidelines that are
associated with it and are under it and it leads to
adverse outcomes, then they may be subject to
consideration by AHPRA, which may lead to their loss
of registration.
In an earlier answer, I felt the need to remind Mr Davis,
as I have reminded other people in this committee
stage, of other aspects of criminal law or other aspects
of other laws that actually may, depending upon the
severity of malpractice —
Mr Dalla-Riva interjected.
Mr JENNINGS — If there were criminal actions
actually associated with that, they would be subject to
criminal law or other relevant laws. But in relation to
the assessment matter, which goes back to the heart of
your questions in relation to the assessment matter, if it
is in relation to them failing to comply with their
assessment matter, then they would be subject to
scrutiny and potential sanctions by the national
regulator.
Mrs PEULICH — Clause 10(3) states:
Either the co-ordinating medical practitioner or each
consulting medical practitioner must have relevant expertise
and experience in the disease, illness or medical condition
expected to cause the death of the person being assessed.
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Has the government considered and why has the
government not included the requirement to actually
have a palliative care specialist as a part of that
consulting team if the person is genuinely going to be
provided with information about the choices that are
available, in particular in terms of alleviation of pain
and suffering?
Mr JENNINGS — A requirement within the
assessment process is that each of the medical
practitioners will be obliged to discuss care options
with anybody who seeks to obtain voluntary assisted
dying. As part of that assessment they will be obliged to
talk about matters such as palliative care, pain relief and
other medical support that may be available as an
option as an alternative to medically assisted dying, and
they will be mandated to do so.
Mrs PEULICH — I do not believe that you have
actually answered my question. Palliation is an area of
expertise. A person who may be an expert in an illness
or medical condition expected to cause death may not
be an expert in palliative care, so has the government
given consideration to including a palliative care expert
as part of the team, or if it has not, why hasn’t it?
Mr JENNINGS — The answer to your question is
the answer that I gave you previously. The discussion
of palliative care is an essential element. Somebody
who has expertise in the illness or disease that is likely
to cause death will have expertise in what treatment
may be appropriate, and they will have views on and an
understanding of the efficacy of palliative care and its
availability. One of the issues that they will be charged
with discussing with the patient is that issue. This was
not ignored. In fact my answer to the previous question
outlined that there was a recognition that this should be
incorporated in the assessment process and in the care
plan that the clinicians would be discussing with the
patient. If and when the patient wants to receive forms
of palliative care, there would be an expectation that a
referral should take place, just as a referral should take
place for any appropriate degree of medical support that
is being provided to the patient.
Mrs PEULICH — Why is there not a prohibition
against the coordinating medical practitioner and each
consulting medical practitioner being allowed to be in a
co-located facility, to minimise the likelihood of the
types of scenarios that Mr Dalla-Riva has highlighted,
especially in his former career as a law officer, and also
in terms of the concerns raised by SARC?
Mr JENNINGS — Mrs Peulich will remember that
we discussed at quite some length the other day — for
many hours — the reason why it is unlikely that
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someone with a particular expertise in a particular
illness is likely to organise their practice in a way that
that would be realised. We would anticipate that
demand would not lead to such a configuration of
clinicians and that it would not be commercially viable.
Certainly we believe that the restrictions in the bill in
relation to particular specialisations would mean that
the circumstances that she describes would not occur.
Mrs PEULICH — Some of the expert opinion and
the legal opinion that we have received certainly does
point to the establishment of suites which provide the
services that are required in order to facilitate VAD. Do
you expect that clinicians that provide the cluster of
services that are required for VAD will not be
co-located and based around sort of a dying with
dignity consulting suite — a sort of end-of-life centre?
Mr JENNINGS — We discussed this at some
length the other day. We discussed this with
Ms Crozier, and Mr Ondarchie asked a series of
questions about it. In fact you were here as well,
Mrs Peulich. We discussed what would be on a service
directory of medical practices where this service might
be included. You did participate in that conversation.
We will not be acting in a way to lead to the promotion
of such a clinic or the availability of that service as you
have described it. In fact we are anticipating working
with the medical board and their guidelines on the way
in which service directories and advice will be provided
to citizens about what types of health services are
available that would prevent that construction.
Mrs PEULICH — Under the bill a person can
transfer their care and obtain assisted dying from, say,
two GPs in a clinic dedicated to death with dignity or
VAD, and the first that the person’s former treating
team will know about it is when they find out the
person is dead. Can you rule that out as a possibility?
Mr JENNINGS — Mrs Peulich, you are doing
what you have done on a number of previous clauses.
You are taking us back to matters that we have actually
discussed before.
Mrs Peulich — So you are not prepared to answer
that?
Mr JENNINGS — I have answered it on a number
of occasions.
Mrs Peulich — But we do not get any clarity with
the answers.
Mr JENNINGS — I do not know that is the case.
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Mrs Peulich — Are you afraid to actually answer
those questions?
Mr JENNINGS — No.
The ACTING PRESIDENT (Mr Melhem) —
Order! Any further questions on clause 10?
Dr CARLING-JENKINS — I just want to make a
really quick statement before going to the vote on this. I
will be opposing this clause, and I want to put very
quickly on the record why. I do believe, after reading
the SARC report and after listening to the questioning
from Mr Dalla-Riva, that other models could have been
used which would have been more articulate and more
detailed, like the model used in the Canadian
legislation. I will not belabour the point because it has
been pointed to at some length by Mr Dalla-Riva and
by SARC. I also wanted to note that there has been a
lack of response on some of the issues raised in the
course of this debate. I am not convinced about this
clause, and I will be opposing it.
Committee divided on clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr (Teller)
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Ratnam, Dr (Teller)
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 13
Carling-Jenkins, Dr (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr (Teller)
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs

Clause agreed to.
Dr Carling-Jenkins — On a point of order, Acting
President, I just want to point out that the minister
supplied to me — and I thank him for supplying
them — four pages of advice on questions related to
interpreters and disability from the previous day of
meeting. I wonder if those could be tabled and
incorporated into Hansard so that other members can
refer to them.
The ACTING PRESIDENT (Mr Melhem) — I
think your request will have to be approved by the
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President. I will pass that on to the President to deal
with. At the first available opportunity the President
will deal with that.
Clause 11
The ACTING PRESIDENT (Mr Melhem) — I
remind members that if they are able to help the process
by focusing the line of questions on the appropriate
clause instead of going to various clauses, that would be
most helpful.
Honourable members interjecting.
Dr CARLING-JENKINS — It is really noisy. My
apologies; I cannot hear you.
The ACTING PRESIDENT (Mr Melhem) — My
comment was that when we are dealing with a
particular clause, it would be helpful if members could
focus their line of questioning on that clause. That is
what I am basically saying.
Mr Ondarchie — That is exactly what we are
doing.
The ACTING PRESIDENT (Mr Melhem) —
Then you should not have a problem with my
comment.
Dr CARLING-JENKINS — We apologise;
sometimes it gets very difficult to hear in this chamber.
In clause 11, under division 2, we are talking about the
first request. I would like to ask a couple of questions
on this. In requesting voluntary assisted dying a person
may direct the request to any doctor in Victoria. I just
want to confirm that that means no prior relationship is
required. While that has been raised before, I do not
believe that the next part of my question has, which is
that no access to gain full medical records is required of
that doctor receiving that first request. Would that be a
fair point to make?
Mr JENNINGS — It is a fair point in theory, and so
I volunteer it. In practice I would anticipate and we
would think that most circumstances would be that if a
referral is made to a doctor that has not been known to a
patient previously, it would be expected that good
medical practice would in fact encourage the patient to
release relevant information to enable that to facilitate
the assessment. I am certain that that would be sought
by the practitioner in relation to enabling that to occur.
That would be the expectation.
Dr CARLING-JENKINS — I just want to ask a
supplementary question on that. I like your certainty,
Minister, and I admire it. I wonder if the government
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will commit to ensuring, as part of the regulations when
they are being drawn up, that doctors will be obliged
to — not just maybe, and not just if they are a good
practitioner, but they will have to — obtain medical
records at the first request. This is obviously related to
all the points we have spoken about before and which
we do not need to go over again around making sure
that the doctor that the first request is being made to is
aware of a history of depression and so on.
Mr JENNINGS — The reason I cannot quite give
you the absolute certainty that you want is because of
privacy protections that you would understand in
relation to patients releasing information or agreeing to
release information. It is the intention that the doctor
will ask for that information and obtain it if there has
been a referral pathway that enables such a request to
be made. In fact in the example that you have given
there may not be a referral pathway, so that may
actually prevent that from occurring. But if there is a
referral pathway and there is patient consent, then you
would expect that to occur.
Dr CARLING-JENKINS — Thank you, Minister,
for your answer. I would like to move on to how the
request is made. Does the request need to be made in
person? I will give you the scenario that I am thinking
of. There is a doctors appointment where a patient
comes and discusses making this decision but does not
make this decision. The bill says that it needs to be
made by the person personally, but does that mean in
person? Or does that mean that the person can go home
after that initial consultation and then provide a letter,
phone in or send an email? How can that first request
actually be made?
Mr JENNINGS — It has to be done by that
person — the person in question — let us be clear about
that. I would understand that the person personally
reinforces that it should be one to one — so being
present — and that it is conveyed in accordance with
subclause 11(3):
… verbally or by gestures or other means of communication
available to the person.

You and I discussed this at great length the other day,
and in fact I have given you some supplementary
answers that you have volunteered to be incorporated
and which may relate to those communication methods
to reinforce that this is a self-initiated action by the
person in question.
Dr CARLING-JENKINS — I will ask one
follow-up question to that. Apart from the
conversations we have already had about interpreters
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and gestures et cetera, could you please define what the
bill means when it says:
A request for access to voluntary assisted dying must be —
(a) clear and unambiguous …

This is for someone who is not using an interpreter or
gestures. Exactly what is your interpretation of ‘clear
and unambiguous’?
Mr JENNINGS — It relates to the issue that we
have discussed before, and it relates to the capacity
question in terms of a decision being informed and
enduring. It relates to the ability to comply with the
expectation that it is expressed with that degree of
cognitive consistency. In situations where there may be
either capacity questions or communication challenges
it would have to be verified, I believe, through the
expression of a combination of a positive affirmation
and perhaps a negative response to the contrary
position.
The ACTING PRESIDENT (Mr Melhem) — I
just want to clarify a matter raised by
Dr Carling-Jenkins. We checked with the President.
The President is happy for the answers to be
incorporated into Hansard. Do you still wish to have
that done?
Dr CARLING-JENKINS — Thank you very
much. I would like those answers incorporated into
Hansard.
Leave granted; see document pages 6392–6395.
Dr CARLING-JENKINS — Thank you, Minister,
for supplying that.
Ms LOVELL (Northern Victoria) (16:57) —
Minister, this clause sets out that a first request for
access to assisted suicide, or euthanasia, can be made
by gestures but that they must be clear and
unambiguous. I wonder if you could demonstrate for
us, please, what a clear and unambiguous gesture
requesting voluntary assisted dying might look like?
Mr JENNINGS — I would encourage Ms Lovell to
go back to a line of questioning that Dr Carling-Jenkins
ran through with me a week ago today, which was a
lengthy exchange on clause 1. It led me to give
undertakings in relation to material that was provided to
the member, and that is now going to be incorporated
into Hansard. It was a summary of the various forms of
communication methods and the way in which they
should be supported and understood in their reliability.
In fact we had a long conversation about the reliability
of those various methods, how definitive they should be
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understood to be and how the professional assessors
who are undertaking that communications assistance
need to be registered and accredited. So we have
actually had lengthy discussions about these matters,
and they are on the public record.
Ms LOVELL — Thank you, Minister. As you just
said, you gave undertakings to supply information to
Dr Carling-Jenkins, which she has just asked to be
shared with other members. I believe a gesture cannot
actually be set out on paper, so it really would be
helpful for us on this side of the chamber to
understand —
Mr Finn — For both sides.
Ms LOVELL — For all members of the chamber, it
would be helpful to understand what that gesture may
look like, so I ask you once again if you can please
demonstrate what a clear and unambiguous gesture to
request voluntary assisted dying might look like.
Mr JENNINGS — I know the member may want
me to give a demonstration. I will not be giving a
demonstration. I have relied upon the various
techniques and methods that I outlined last Tuesday. I
rely on those with particular expertise to be able to
interpret, understand and convey that meaning on the
basis of and depending upon what the communications
needs of the person may be.
Honourable members interjecting.
Mr JENNINGS — It is essential for us to act with a
sense of, perhaps, decorum in relation to this rather than
taking cheap shots at one another. I do not think that is
very helpful. I think the issue is that we discussed at
great length what that may mean and the various
communication methods. The answer was taken very
seriously and continues to be taken seriously. I am not
going to be providing my enactment of a gesture to
satisfy Ms Lovell’s curiosity at this minute.
Ms LOVELL — Minister, can you please have the
Minister for Health’s office provide us with some
guidance as to what might constitute a clear and
unambiguous gesture for requesting voluntary assisted
dying?
Mr JENNINGS — I think we have discussed it
now three times.
Mr FINN — I can only say that I for one am
extremely disappointed with Mr Jennings’s decision not
to display some of the gestures that we would anticipate
he could do. I think there would be very few in this
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Parliament who would be more capable of providing
those gestures than Minister Jennings.
Mr Jennings — But so few of us demonstrate
restraint.
Mr FINN — Indeed, and that disappoints me
greatly. I just put that on the record. Under division 2,
clause 11(1) states:
A person may make a request to a registered medical
practitioner for access to voluntary assisted dying.

Minister, is there anything surrounding this clause or
indeed in this bill which would prevent a group of
doctors — two, three, four; however many doctors —
setting up shop as, I suppose, a one-stop euthanasia
shop where people could go and register themselves
with a medical practitioner? The medical practitioner
could then call their colleague in to get a second
opinion, and then the process would be underway. Is
there anything in this bill to stop that from happening,
given that in this clause it seems that a request to
register seems to be very straightforward but after that it
is all a bit blurry and a little bit ambiguous perhaps?
Mr JENNINGS — Mr Finn, you started by giving
me a compliment. Thank you for that compliment. You
then went on to ask a question that does not relate to
this clause, and it is in fact a matter we have discussed
at some length.
Mr Finn — I have been here most of the time, and I
don’t recall it being discussed.
Mr JENNINGS — Probably about half an hour ago
I had a conversation with Mr Dalla-Riva about that, and
then Mrs Peulich came in and followed it up.
Mrs Peulich — We are not getting any carry on it.
Mr JENNINGS — I am sorry about that. I find it
difficult, and the Acting President has already indicated
to me that he does not want me to go off the clause, so I
am going to stick to the clause.
Mr FINN — I have no doubt, Minister, that you
would listen to the Acting President. Often the
similarities between the two are quite clear to me. I
would have thought it to be a very simple yes or no
answer — is there anything in this bill to stop
somebody or a group of doctors setting up a one-stop
shop?
Mrs Peulich interjected.
The ACTING PRESIDENT (Mr Melhem) —
Mr Finn, if I may interrupt you. Mrs Peulich, I would
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like you to withdraw the commentary you have just
made in reflecting on the Chair.
Mrs Peulich — Could you please illuminate me?
The ACTING PRESIDENT (Mr Melhem) —
You know exactly what you said — that is, a royal
commission.
Mrs Peulich — I was actually directing those
questions to the minister at the table, the Special
Minister of State.
The ACTING PRESIDENT (Mr Melhem) —
Mrs Peulich, you were reflecting on the Chair.
Mrs Peulich — I do apologise if I reflected
inadvertently on the Chair, but my comments were
directed to the minister at the table.
The ACTING PRESIDENT (Mr Melhem) —
Thank you, Mrs Peulich.
Mr FINN — I am just asking one question — a yes
or no; it will not take long. Is there anything in this bill
or this clause to stop a group of doctors setting up a
practice which specialises in euthanasia in this state?
Mr JENNINGS — We discussed that in the last
clause, and I said it would not happen.
Honourable members interjecting.
Mr Gepp — On a point of order, Acting President,
it has been asked and answered. This is just going
across the chamber. There is a follow-up question.
The ACTING PRESIDENT (Mr Melhem) —
Order! Mr Finn, I think the question has been answered.
The answer I heard was that it would not happen.
Mr FINN — If it was answered, I would love to
know what the answer was. Mr Jennings accuses some
on this side of the chamber of filibustering. It seems he
is doing a bit himself just at the minute, because I asked
for a one-word response and he has given me a couple
of hundred. I suppose that is up to him. I assume from
what the minister has not said that clearly there is
nothing in this bill to stop people setting up one of these
euthanasia shops that we are referring to.
Going back to something that we did discuss last week,
and I have to say that I remember this one extremely
well. It was the spaghetti nation Barry Jones job that
Mr Jennings did to us when I asked about the autism
spectrum and who on the autism spectrum would be in
a position to make a call on whether they were eligible
for euthanasia or not. I have to say I am still at a loss. I
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know that the minister did go at some length through an
explanation. I think we would probably need
Mr Dalla-Riva and some of his people from the fraud
squad, or the forensic squad anyway, to investigate this
because I could not quite follow it, and I am still
befuddled as to exactly where the line is drawn on the
autism spectrum as to who can call the shots for their
own situation.
More importantly, when looking at somebody on the
autism spectrum who can make that judgement that
somebody on the autism spectrum is in a position to
make an informed decision on their own future? Could
the minister enlighten me, and please do not go with the
spaghetti nation thing because that not only did not
enlighten me but it concerned me very, very much and
distressed me very, very much? In fact I did lose sleep
that night, which was not good because I did not get
much the following night either. I think it is important.
There are a lot of people who have asked me about it,
and I ask the minister to put it in words that we can
understand so that people are aware of exactly where
the line is drawn and who has the capacity to draw that
line.
Mr JENNINGS — Mr Finn, you would remember
that I started off all right in my answer to you because
we had a level of agreement — and I use the examples
that you gave — that there are very high functioning
individuals who may be on the autism spectrum, there
are people who have an inability to maintain control
and reliability of their interactions and their actions, and
then there are a range of people in the middle that may
be at the tipping point in relation to their competency or
capability to make consistent decisions. We talked
about in those circumstances needing to have those
with an ability — whether it be a neuropsychologist or
somebody who has the appropriate professional
expertise — to be able to make that assessment about
whether the person in question is able to understand
their circumstance, understand the options that are
available to them, understand what the consequence of
that decision may be and to make a consistent decision
in accordance with their chosen preference. That is an
assessment criteria that someone would need to be able
to make. A professional assessment needs to be made,
and there would be an expectation that professional
assessment and assistance would be provided in
circumstances for any individual to be able to test their
capability and the enduring and informed nature of their
decision and to act accordingly.
Mr FINN — Minister, given that even the most
expert of professionals would not go so far as to say
they could say what is going on in the mind of a person
on the spectrum in most instances, I think it is asking
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too much to ask any medical professional person to
make a call on this. I do not think that anybody would
volunteer to do it, to tell you the truth, because it is a
big ask. Autism is something that we really do not
know much about, despite the fact that we talk about it
a lot and we do discuss a lot of the needs and a lot of
the concerns and a whole range of things. If you speak
to most, if not all, medical professionals, they will tell
you it is something that we just do not understand.
Given that those — as I say even expert — medical
people would not touch this with a barge pole, how do
we draw the line as to who can make a call as to
whether they can access euthanasia and who cannot?
Mr JENNINGS — I may not have covered the
entire field, but I certainly did not give Mr Finn a repeat
of the spaghetti nation, and he knows that what I have
said is in fact the test of informed and enduring
decision-making. We are talking about capacity, and
we are talking about the enduring nature of it, the
reliability of it and somebody assessing that, so I would
encourage Mr Finn to have a look at the connection
between clause 11(2)(a), which states that a request
must be ‘clear and unambiguous’, and the capacity
provisions in relation to clause 4. He and I might make
a similar assessment that in fact for the people that he is
concerned about and asking questions about I would
anticipate that very rarely would they satisfy those
requirements to be eligible for the scheme when you
read clause 4 and you read clause 11(2)(a). For the
people that you are talking about, it is very, very
difficult for anyone to assist them and demonstrate that
they can make clear, unambiguous, enduring decisions
in relation to these matters.
Mr FINN — I agree with the minister on that. I
think in most circumstances it would be extremely
unlikely that somebody on the autism spectrum in the
sort of situation I have described would be able to be
put in the clear, and particularly be put in the clear in an
unambiguous claim section, but there is nothing in this
legislation which protects people of that nature who
have autism, who are on the spectrum who might be in
that situation. There is nothing that actually protects
them there, and that does concern me significantly and I
know it concerns a number of other people.
Just onto another matter, and again coming back to
‘clear and unambiguous’, I can recall my grandmother
in her latter years. On some days she was as clear as a
bell, her mind was like a steel trap. On other days she
did not know who she was or where she was or even
who I was, which was pretty upsetting at the time. My
mother, I recall, had a brain tumour as a result of
secondaries of a breast cancer. In the last days of her
life I would be speaking to her. We would be involved
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in a full-on conversation about something and she
would just wander off into another sphere.
What happens and who makes the call for people in this
situation where one minute or one day or one hour they
are absolutely fine and the next they do not know where
they are? Who makes the call? If a person in that
situation goes to the doctor on a good day and they
register their request, is that acceptable given that the
following day, maybe even the following hour, they
might be in a situation where they do not know which
way is up?
Mr JENNINGS — I think in the case of the
example that you have just given the clinician would be
required to make a referral for the enduring capacity of
the patient in question in relation to the reliability of
any decision that they make. In the case that you have
just given that would most likely be a geriatrician.
Mr FINN — Could you foresee a situation where a
son, for example, would see his mother and know that
she is in the situation where she has good days and she
has bad days and on a good day that son takes mum
along to the doctor knowing full well that if she
requires or requests euthanasia on that day, he is likely
to agree to that, but on another day of course he would
not in a million years, given that not everybody has
their own doctor? There are a lot of people around — in
fact I would say almost the majority of people these
days — who go to the bulk-bill doctor. They get
whichever doctor they get; they do not have their own
doctor. They do not know the doctor they see, and the
doctor does not know them. All they know is the person
who is sitting in front of them. They do not know their
circumstance, they do not know their mental state from
one hour or one day to the next, so you could have a
situation where the son, who is after the house, who is
after the land, who is after the inheritance —
whatever — can take mum to the doctor on a good day
and the mum can register for euthanasia, and of course
once that is underway, half the game is up as far as the
son is concerned. How do we prevent that from
happening, Minister?
Ms Shing — There is a lot in that.
Mr JENNINGS — Yes. The way in which the bill
does it is that by the nature of the assessment that needs
to be made it is not as rushed and as lacking in gravity
as Mr Finn would describe it. This assessment has to
actually satisfy all of the eligibility criteria for the
coordinating practitioner to enable it to then proceed to
be verified by either an additional specialist or a
consulting physician. Then subsequently the mother in
this example would also have to give a written
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declaration that in fact after those two assessments she
herself wanted to pursue this matter, and there would be
therefore two subsequent actions, if not more, that
would verify the consistency of the mother’s view on
that subject.
Mr ONDARCHIE — Mr Jennings, I notice you
have been here for 21⁄2 hours since question time, so I
understand if at some point —
Mr Jennings — Given that I was here for question
time and 11⁄2 hours before that, it has probably been a
little bit longer.
Mr ONDARCHIE — Yes, that is right. I accept
that at some point you might like to have a few minutes
break for obvious reasons.
Minister, I want to just pursue in relation to
clause 11(2)(b) and the words ‘made by the person
personally’, a conversation you and I started to have
last week but which was subsequently curtailed. It goes
to how multicultural we are in Victoria. A case by way
of example of, say, the Greek yiayia or the Italian
nonna or, in my case, the achi from Sri Lanka, who is
sitting in hospital and only communicates, because they
do not speak English at all, through a close relative, be
it a sibling or other close relative. Given they do not
speak English at all and want to make their request
known, is it possible at all that they can make their
request through an English-speaking person?
Ms Shing — This was done last week.
Mr ONDARCHIE — We didn’t get a chance to
finish it.
Mr JENNINGS — Yes, Mr Ondarchie, we did,
because you sat down and somebody else took over the
line of questioning in the committee stage — so, yes,
we did finish it.
Honourable members interjecting.
Mr Finn — Why don’t you get Harriet to sit at the
table? She knows more about it than you do.
Honourable members interjecting.
Mr JENNINGS — That may be true. It has not
been tested, but it may be true. I am not smug in
relation to the limits of my knowledge at all.
Honourable members interjecting.
Mr JENNINGS — Mr Ondarchie, we did complete
our conversation in relation to this matter but, having
said that, you know and I know that in fact this would
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be requiring an interpreter, and that interpreter could
not be a member of the family for the reasons that are
prescribed in the bill.
Mr ONDARCHIE — Minister, can I then take you
to subclause (3) of clause 11, and to ‘other means of
communication available to that person’. Is that a
provision therefore in this bill? This was the subject of
conversations I had over the weekend with people who
have a very energetic interest in what we are doing here
at the moment. Many of them said to me, ‘If I get to
that stage, I want to access voluntary assisted dying’ —
or not. Does this provision in clause 11(3) provide the
opportunity for Victorians to provide advanced
instructions or directions in the event that they may be
in the circumstances where they could access voluntary
assisted dying?
Ms Shing interjected.
Mr JENNINGS — I heard an audible sigh there in
the background. Yes, but the issue of advance care
directives and these provisions are not the same. The
action needs to be taken to access this scheme
regardless of what other instruments may be in place in
relation to advance care directives. This relates to a
specific treatment in terms of being issued a permanent
and prescribed medication that the patient would either
self-administer or, in cases of limited physical capacity,
have a physician administer. Is not the same issue as
what might be limits placed on medical treatment
covered in an advance care directive.
Mrs PEULICH — Clause 11(1) reads:
A person may make a request to a registered medical
practitioner for access to voluntary assisted dying.

That is a fairly broad statement. I have floated the
question earlier: a medical institution or hospital, just
say St Vincent’s Hospital, takes a position that that
institution will not facilitate VAD and a doctor who
works for that particular institution has a contrary view.
How would you anticipate that this particular provision
would apply? Would that registered medical
practitioner be protected in progressing the wishes of
the patient, or would it be the wishes of the hospital that
would prevail?
Mr JENNINGS — Ultimately the answer to that
question is — on the assumption that a clinician may
work within a hospital and may also have a private
practice outside — if the patient comes to that clinician
outside of the health service, then they would get
access. If they try inside a health service such as
St Vincent’s, they would be denied access.
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Mrs PEULICH — Thank you. I know we have
laboured this point, but it is an important point because
I do believe that these people are the most vulnerable
under this legislation. This goes to the line of
questioning that was used by Mr Finn, although from a
slightly different angle. My interest is in particular with
patients with mental illness. So in terms of, let us say, a
psychotic patient who is suffering from suicidal
ideation and that person may have fallen off the
meds — as you know, compliance with psychotic
medication is a huge problem — what is there to
prevent that sort of person from becoming the victim of
his own mental health or psychiatric condition? And
what protections are there in this legislation for people
who are in that position? There is a growing number.
We heard the discussion this morning on the Neil
Mitchell program, for example, of I think it was eight
people per day committing suicide in Australia, much
of this as a result of psychiatric conditions such as
depression and others. This is a huge concern, and it is a
common issue that is being raised with me. What is
there to protect the most vulnerable people like that?
Mr JENNINGS — Again, I do not want to impinge
upon the expectation of the chair, but we have
discussed on a number of occasions and I imagine we
will also have the opportunity to discuss later the
obligations of referrals for specific questions to deal
with mental illness, capability, the enduring nature of
decision-making and the appropriate supports that
should be provided to people if they are making
decisions in a way that the clinician believes is not
demonstrating capacity. There will be an obligation by
the physician to make a referral to assess those issues.
Mrs PEULICH — That is an insufficient safeguard
for those who are the most vulnerable. Let me use a
personal example: it was my brother who did go to a
GP, who did have some mental health issues and who
subsequently died of a result of a heart attack. His
daughter and I actually went to speak to the GP to get
an understanding of his mental health conditions. He
did have in his file a mental health plan, but it was
blank. It was a failing of the system.
I am concerned about how the system can fail people at
their most vulnerable, and that is why I do not believe
that these issues of life and death, or death in particular
in this instance, can rest with a single person. There has
got to be another step, especially when you are dealing
with psychotic patients or patients with various mental
health illnesses. As Mr Finn said, they can be lucid for
a period of time and another time be as mad as a hatter.
It is as a result of many conditions which we do not
fully understand. We know how important and how
much of a problem compliance with medication is; it
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does exist. The fact that there is no safeguard — there is
no mandatory referral or mandatory treatment of people
with mental health problems before they can
participate — I think is the biggest travesty. It is
actually a crime against humanity in the making.
Mr JENNINGS — Mrs Peulich, you and I may be
very similar in our concern about those in our
community who may be at risk of committing suicide
or contemplating it and who may be depressed subject
to mental illness and our view that we should actually
provide appropriate supports to them. I think we are
probably more closely aligned to agree than disagree
philosophically on that and in terms of what our
obligations are.
My response to your issue is that the examples that you
have given are in an environment where there is no
ability for someone to bring forward a specific
proposition to die and to be assessed — for their
competency to be assessed and their ability to have a
mental health plan assessment as part of the assessment
about whether they should enter this scheme. I know
that you do not like this, but this is an additional offer in
terms of an entry point to that discussion and an
obligation to make the appropriate referral for mental
health support in an environment where the issues that
you have described are currently not regulated and may
or may not have an entry point for that discussion to
take place.
Committee divided on clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr (Teller)

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ramsay, Mr (Teller)
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 13
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr (Teller)
Finn, Mr
Fitzherbert, Ms

Clause agreed to.

Lovell, Ms
Morris, Mr
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs (Teller)
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Clause 12
Mrs PEULICH — I have a quick question to the
minister at the table. This clause says:
a person who has a made a first request may decide at any
time not to continue the request and assessment process.

What is to prevent, say, during the process of
assessment if the assessing coordinating clinician
decides that indeed the eligibility criteria are not quite
met and that person then decides to discontinue? That
could actually lead to a process of doctor shopping for
one who will give the answer that could make someone
eligible. So is there anything either in this clause or in
the legislation which prevents doctor shopping? If you
can give a record of the number of times a person gets
a—
Mr Jennings — I am allowing you to ask your
supplementary question before I answer. Do you want
to do that?
Mrs PEULICH — Is there a record of the number
of times a patient may make a first request and then
discontinue on the basis of an assessment that does not
produce the answer that the patient wants?
Mr JENNINGS — Yes, there will be a record
because each and every request will be recorded and
collated by the Voluntary Assisted Dying Review
Board. That will be able to be recognised by them in
relation to the actions of the patient in question, and if
needs be, some clinical guidance may be issued on how
the clinicians may deal with that matter into the future.
The answer to your question is that it is possible for a
person to make a number of requests. That would be
monitored and noted by the review board each and
every time that a request is made, and then due process
would need to be complied with. Someone would not
be able to be deemed eligible unless at least two
clinicians confirmed that they were eligible.
Mr MORRIS (Western Victoria) (17:39) — I just
want to get some clarity around when a first request
occurs but then a patient chooses not to continue with
it. That patient may make a further first request at a
time into the future. I am wondering how that first
request that is not continued on with is brought to a
closure so that it cannot be progressed with. It is a
convoluted way of getting to the point that a first
request is made; the patient then decides not to continue
on with that first request. How does that first request
come to a closure? I cannot see any form by which that
occurs. How is it that that occurs if the patient chooses
not to continue with it?
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Mr JENNINGS — As I indicated in my previous
answer, the clinician would be required to inform the
Voluntary Assisted Dying Review Board and provide it
with the material that is associated with the request. I
will stick with what I have said, and I will augment it.
The requirement is that if an assessment is made — this
goes back to the hypothetical question that Mrs Peulich
raised about an assessment that may deem a patient
ineligible or in fact alternatively where they may have
been deemed eligible — and the person makes the
decision that they do not want to pursue it, that
assessment and the refusal or the non-activation of that
assessment would be then reported to the Voluntary
Assisted Dying Review Board. If in fact the initial
request does not lead to an assessment, so there is no
assessment undertaken, there would be no obligation
for the clinician to forward that to the Voluntary
Assisted Dying Review Board.
Mr MORRIS — In clause 11(2) it states:
A request for access to voluntary assisted dying must be—
(a) clear and unambiguous; and
(b) made by the person personally.

Is there a reason why this is not replicated in clause 12
for clarity, surrounding when a person may discontinue
a first request?
Mr JENNINGS — Clause 12 is actually broader
because in the first instance, in clause 11, it is initiated
by the person. It is controlled by the person in terms of
the process commencing, and in this case the person
can actually be active or passive in stopping the
process. In fact they may go for a request and an
assessment and they may never come back, so that
process concludes passively. It can be concluded by an
action of saying ‘I do want to proceed’ or passively by
not coming back and proceeding with it.
Mr MORRIS — Just to be clear, in terms of the
documentation of first requests and the discontinuation
of first requests, there is not necessarily any
documentation of that first request that does not
proceed to an assessment nor of discontinuations of first
requests.
Mr JENNINGS — If an assessment has been made,
then there will be documentation provided about what
happened because it would be forwarded to the review
board and there would be an indication of what
transpired — either by the action of the patient not to
proceed or by the requirement of the assessment to be
forwarded, accompanied by an explanation for why it
has not proceeded.
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Mr MORRIS — I just want to take it back a step to
the first request. You answered with regard to the
assessment, but I want to go back to the first request.
Regarding the number of first requests and the number
of first requests that are discontinued, is there any
documentation associated with those apart from the
assessment which happens after the first request — that
is, documentation of first requests and discontinuations
of first requests? I am assuming the answer is no, there
is no documentation, but I just wanted clarity around
that.
Mr JENNINGS — That is correct.
Ms CROZIER — Within seven days of receiving a
request — it is a week, the time frame for that
person — but if further assessment was required —
Honourable members interjecting.
Ms CROZIER — I am going back to clause 12. I
refer to the seven days in clause 13; that is absolutely
true. For the first request made by that person, clause 13
does say seven days. My point being that if there have
to be additional assessments made, how does that affect
that individual’s ability to get those assessments after
that first request is made? You just spoke to Mr Morris
about the assessment process and if the person decides
not to undertake it. My point is that you have a time
frame here with the first request. There is no obligation
to continue with that first request, but then if there are
additional assessments required, what support is given
to that person in that time frame? There is no obligation
to continue after making the first request; that is clear,
right?
Mr Jennings — That is what this is about, 12, yes.
Ms CROZIER — Exactly. If they decide not to
continue, there is no obligation to do that, as we have
discussed. But there is a time frame of that seven days.
If they change their mind after additional assessments
that need to be undertaken, I am just wondering how
that support would come in for those people that are
deciding not to continue. If they are changing their
mind in that seven-day period is the real point of my
question. If they wax and wane because they are not
sure and they are getting multiple assessments, the next
clause says they have got seven days. I am just trying to
ascertain what support there is for those people if they
are providing that no-obligation test.
Mr JENNINGS — Clause 12 is about the patient
and the patient’s decision-making process. Clause 13
relates to the practitioner’s response to that request and
the assessment process. If you are actually asking for
the process by which the medical practitioner would be
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making a determination about what they do with the
request or what action they take after that or what
referrals they may make after that, that actually all
follows in clauses 13, 14, 15, 16, 17 and 18, from
memory. On the question that you are asking me, I am
not sure how that relates to clause 12.
Ms CROZIER — I was trying to make the point
that a medical practitioner has seven days to accept the
request or not. In clause 12 there is no obligation to
continue after making the first request. So if a patient is
waxing and waning and a medical practitioner has that
seven-day period, I am just trying to understand how
that would fit in for the support for that patient. If the
doctor is not saying ‘Yes, I’ll help you’ within the time
frame and they are trying to work out if they are going
to continue or not, I am just wanting to see how that
interchanges and whether in fact it does, whether in fact
clause 13 does have an impact on clause 12, but you are
saying no.
Mr JENNINGS — Clause 12 is a facilitative clause
for the patient to make a determination on whether they
proceed or do not proceed with their request, and that is
all that it is. If they choose to say, ‘I can’t wait for you
to give me feedback, medical practitioner, about
whether you’re prepared to accept or not accept my
request’, then there is nothing to prevent them from
asking someone else for it.
Ms Crozier interjected.
Mr JENNINGS — Yes, but ultimately is your
question about what is the care that is actually provided
to that patient at that moment? If that is the case, then
there should be a conversation or a consultation around
what the healthcare needs of the patient are at that
moment, which is a different question from what this
power under this act allows the person who is making
the request to determine whether they proceed with it or
not.
Committee divided on clause:
Ayes, 21
Dalidakis, Mr (Teller)
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr
Patten, Ms

Pennicuik, Ms (Teller)
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms
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Noes, 13
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr (Teller)
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr (Teller)
Peulich, Mrs

Clause agreed to.
Clause 13
Mr MORRIS — I move:
4.

Clause 13, page 19, line 6 omit “request.” and insert
“request; or”.

5.

Clause 13, page 19, after line 6 insert—
“(iv) is an employee or contractor of a health
facility that does not have in place policies
and practices to provide or facilitate acts
relating to voluntary assisted dying, or the
first request was made by a person who is
within premises owned or occupied by such a
health facility.”.

I note that these amendments are intended to provide
clarity around people who may be working in facilities
that do not have the appropriate policies in place to
facilitate voluntary assisted dying. We have previously
heard from the minister that the boards of health
services may have a policy to facilitate voluntary
assisted dying, they may have a policy to not facilitate
voluntary assisted dying or they may have a neutral
policy position in that they are silent on whether or not
they facilitate voluntary assisted dying.
My amendment 5 helps to give clarity to people
working in such facilities. This is another example of
this bill being poorly drafted. At the moment an
institution has the ability to say that they are not going
to offer voluntary assisted dying. However, the
clinicians, the registered health professionals and the
like at the institution do not have appropriate protection
under this bill to not accept a first request.
Currently there are two subclauses of this clause that
allow a medical practitioner to refuse a first request:
where they have a conscientious objection to voluntary
assisted dying; where they believe they are unable to
perform the duties due to unavailability; or, as outlined
in subclause (2), where they are required to refuse
because they do not hold a fellowship with a specialist
medical college or are not a vocationally registered
general practitioner.
Amendment 5 provides employees with further
protections under this law. There are various
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circumstances in which the amendment could be an
important change to the legislation. It strengthens the
bill by ensuring that people have the appropriate
protections to be able to say that they are going to
refuse a first request without having to qualify for the
three examples currently listed in the bill. This is an
important amendment that provides clarity around
people practising at a facility that has a policy position
of not providing voluntary assisted dying or that has a
neutral position on voluntary assisted dying.
I encourage members to support the amendments.
Amendment 5 does not weaken the bill in any way, but
it provides additional protections that were not included
in the bill. It further strengthens what has already been
discussed at much length in terms of a health facility’s
capacity to say that they will not be involved in
voluntary assisted dying, and further strengthens
protections for those working in such facilities to ensure
that they are not forced, due to the drafting of the bill, to
do something that may be contrary to the policy
position of the facility in which they work.
Mr JENNINGS — Mr Morris has just outlined for
the committee his understanding of this clause, and by
and large we have a similar understanding of it. Let us
just say that this clause requires a medical practitioner
to within seven days of receiving a request either accept
the request, which then leads to an assessment, or to
say, ‘No, I’m not going to provide an assessment’ or
‘I’m unable to’. The reasons why people are unable to
provide an assessment may include a few criteria. The
criteria may be that the practitioner is not professionally
qualified to be one of the clinicians involved in the
assessment, it may mean that the clinician has a
conscientious objection to participating in the scheme
or it may be that the practitioner is unavailable for other
reasons, which may include the fact that the person
works in a facility that has not chosen to participate in
voluntary assisted dying.
The government believes that that covers the
explanations and circumstances that adequately address
this matter. Mr Morris’s amendment does not add to the
covering of the availability question. In fact it is a
subset of the availability question or the unavailability
question, and indeed Mr Morris is operating on the
assumption that there may be three categories of health
facility where a practitioner may work. They either are
participants in the scheme or they are not. Then within
that practice, a physician has either got the
qualifications or they do not, and the clinician is either a
conscientious objector or they are not. That covers the
field, and that is the reason why the government
supports what is in the legislation and we are not
disposed to support Mr Morris’s amendment.
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Mr FINN — I rise to support the amendments
moved by Mr Morris, which probably will not come as
a surprise to many. I believe that this conscientious
objection clause is an extremely important one. When
we are dealing with life and death matters, when we are
dealing with doctors being put in a position where they
could well be pressured by either their peers or their
superiors into involving themselves in this sort of
activity, I think it is very, very important that the law be
very strong, be very clear and be very protective of the
rights of those doctors — hopefully the majority of
doctors — who would feel that killing a patient is
wrong. I think that to not protect those doctors who feel
that way not just undermines the credibility of the
medical profession but undermines the ethos of the
medical profession. It undermines the medical
profession as a whole.
As I have said before, this legislation, if passed, will
change medicine as we know it in this state. It is
important that we protect those doctors who feel that
they do not want to be changed. I think it is important
that we protect those doctors who are of the view that
they went into medicine, they became doctors, to heal,
to cure and not to kill. I think it is important for the sake
of not just them but for our medical facilities and our
medical system that those doctors be protected. If
indeed they are not protected, if indeed they are forced
into this unfortunate activity, then there will be a good
number of them who will walk away, and that would be
very, very sad indeed, because as we know, we do lack
doctors, particularly in the country areas. There is a real
problem with a lack of doctors in the bush, and that is
not something that we should encourage.
I think the amendments that have been moved by
Mr Morris would strengthen the legislation
significantly, and I commend him for bringing these
amendments to the house. I believe, as I have said
before, that this bill is a bit of a mishmash. It is not real
flash, but these amendments do strengthen this
particular clause, and for that reason I believe we
should all support Mr Morris’s amendments on this
occasion.
Mr MORRIS — I just wanted to make a reference
to Mr Jennings’s definition of the word ‘unavailable’. I
suppose this is where my amendment comes in. I hear
what the minister says, but I disagree with his
interpretation of the word ‘unavailability’. I think it
certainly is a stretch to say that ‘unavailable’ includes
working at an institution that does not offer voluntary
assisted dying.
I think what we are seeing here is that this is the
sticking point with this particular amendment.

VOLUNTARY ASSISTED DYING BILL 2017
Tuesday, 21 November 2017

COUNCIL

However, I think this is where we need to ensure we
have that absolute clarity, so I was just hoping the
minister might be able to further expand on how it is
that he defines this word. When I see ‘unavailable’, my
reading of that is that the person’s diary is full, that they
have no capacity with time frames to be able to do so,
but I would disagree that they are unavailable due to the
fact that they work at an institution that has a policy
against voluntary assisted dying. I ask whether the
minister might be able to give further clarity around
why it is that he believes that that word,
‘unavailability’, does give protection to people working
in such facilities.
Mr JENNINGS — My plain English understanding
of unavailability led me to that conclusion, but I can
understand why Mr Morris may actually want some
further explanation of that. I am advised that in terms of
the preparation of this piece of legislation, certainly
unavailability was meant to cover this issue. It has
broad meaning. A registered medical practitioner may
be unavailable if they are prevented — through, for
example, hospital by-laws or their employment
contract — from facilitating access to voluntary
assisted dying. In fact Mr Morris in his example may
have given other indications as to why a practitioner
may not be available to provide that support. It is a
criterion that is available to a practitioner to convey to
the patient as a general provision why they are not
going to proceed with the assessment or why they are
going to refuse the request. It may be not overly value
laden or prescriptive in relation to the way in which that
is described.
The practitioner themselves may volunteer that they
have a personal conscientious objection. They may be
precluded because of the way in which their service has
chosen not to participate in the scheme. They would not
necessarily be required to specify that. It would be
outlined to the patient that they were unavailable, and
that would be a contributing factor to their
unavailability.
Mr MORRIS — Thank you, Minister, for that
response. I think this is one of those times where we are
in agreement about the intent of what the government is
trying to do and also what my amendment is trying to
do. I think my amendment just further explores and
codifies — puts more specifically into the legislation —
the protections that you, Minister, have detailed are the
intent of the government. I would think that this
amendment really does put beyond doubt the intent of
the government, which is why I certainly hope that
members will support this amendment to ensure that
employees of such institutions have the appropriate
protections.
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Committee divided on amendments:
Ayes, 15
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms (Teller)
Morris, Mr (Teller)
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Ramsay, Mr

Noes, 20
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms (Teller)
O’Donohue, Mr (Teller)

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Amendments negatived.
Ms CROZIER — Just to get back to clause 13 and
my previous point — and I am not going to labour this
point — I just want to get clarity from the government.
If a person is trying to work out whether they are going
to go ahead with this or not and they go to a registered
medical practitioner, that practitioner has seven days to
decide, as listed in subclause 13(1) — accepts the first
request or refuses the first request because the
practitioner has a conscientious objection or believes
that they will not be able to perform the duties — so my
point again is that the individual is trying to work out
whether they are going to go ahead or not and the
medical practitioner is trying to work out whether they
will accept the request or not. What additional support
is given to that person?
I am trying to work out how it will work on the
ground — the practical reality. That is what I am trying
to get to. What additional support is provided to that
person? I think in your previous answer you said they
would go to the next person. But if there is no-one
around in a practical sense and if there is no-one to
accept that request, where does that person go or how
does anyone support them to get to that second person
to assist them with this process? If you have got a
number of conscientious objectors and people who are
undecided about whether they will participate in this or
not, where does it leave those people who are trying to
work out whether they want to undertake this process or
not?
Mr JENNINGS — I will go to the circumstances
we were discussing the other day about the knowledge
that is available in the community about what services
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or what practitioner may be prepared to participate in
the voluntary assisted dying legislation and the process
that is established under it. There would be information
available in the public domain to assist patients identify
where they can go and where their requests are likely to
be accepted in the first instance to enable an assessment
to be made. You and I discussed at some length what
might be the appropriate method under the regulatory
regime provided by the Medical Board of Australia for
the publication of what services are provided.
Ms Crozier — And the guidelines?
Mr JENNINGS — Yes, and the guidelines.
Ultimately the answer to your question, in the first
form, is that there could be information available to the
public to know where they can go and for them to be
able to find that for themselves and for it to be in a form
that they can identify where that may be and thereby
initiate a further request. Now, you may ask a series of
questions about either their geography or circumstance
that may prevent them from accessing an alternative
place to voice that request, but if that was the situation,
that would need to be something that would be
addressed over time in terms of the reliability and the
completeness of that information. The issue about
access may have to be considered over time.
Ms Crozier — What do you mean by ‘over time’?
Mr JENNINGS — What I mean is that there is no
active program that is associated with the
implementation of this bill to facilitate either the
transportation or the access, apart from knowledge that
drives the initiative of the person to make a request and
to seek that support. The government would be
reluctant to provide an active program for the reasons
that you and a number of your colleagues may have
described before in your concerns about such activities
being associated with promoting or facilitating
decisions. A number of people in the chamber and in
the community might have concerns about active
promotion and facilitation, so we would be reluctant to
volunteer that even though that is a logical
extrapolation from the question you asked.
Ms CROZIER — Thank you, Minister. Yes, I think
that is my point exactly in terms of where the next
person is that they could go to and potential doctor
shopping.
If I could go to another part. Clause 13(2) states:
The registered medical practitioner must not accept the first
request unless the practitioner—
…
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(b) is a vocationally registered general practitioner.

Does that include those GPs that commenced their
general practice in 1991 or prior to that date?
Mr JENNINGS — ‘Vocationally registered general
practitioner’ has the same meaning as in the Health
Insurance Act 1973 of the commonwealth and includes
practitioners who were required to meet the minimum
work experience requirements of five years or more
when the vocational register was finalised in November
1996. Because of this a large majority of them meet the
criteria in clause 10(2) of the bill, which sets out the
specified qualifications and experience required of
doctors involved in voluntary assisted dying.
Ms CROZIER — Thank you, Minister. It is my
understanding that in 2010 the national board
recognised GPs as a specialty. They offered for all GPs
to be vocationally registered so that they had the
opportunity to be classified as a specialist, but that does
not necessarily mean they took up the offer. Is that
correct? Is my understanding correct that potentially
there could be doctors out there who through the
process may have been offered to be vocationally
registered but who in actual fact technically are not, or
am I incorrect in that assumption?
Mr JENNINGS — I am going to rely on a couple
of paragraphs hopefully — ‘hopefully’ because I have
not got a good track record; once I start reading the
paragraphs, spaghetti nation follows, but let us just see
how we go. In Victoria there are 6092 general
practitioners listed on the Medical Board of Australia’s
specialist registry. I have just been handed the
document that I am reading from. It says:
During the transition to the national law, a range of other
medical practitioners were able to be included on the
specialist register as a ‘one-off’ transitional arrangement.
These included:
1.

medical practitioners on the general practice
vocational register on 30 June 2010 …

Vocational registration was awarded to general
practitioners who graduated prior to 1992 and had
practised in general practice for at least five years.
Excluding vocationally registered GPs would mean that
only general practitioners who hold fellowships with
their relevant college are included in the wording of the
bill. This would mean that up to 60 per cent of some of
the most senior and experienced practitioners in
Victorian general practice would be excluded. It would
also exclude almost all general practitioners who had
practised since before general practice was recognised
as a vocation in its own right by the commonwealth in
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1989, and this would be contrary to the intent of the
ministerial advisory panel, which recommended the
involvement of experienced practitioners.
Business interrupted pursuant to sessional orders.
Sitting extended pursuant to standing orders.
Mr JENNINGS — How far away were we from
nailing that point?
Ms CROZIER — There is one little point I want to
ask about. I will make this point before the dinner break
if I may, Acting President. All GPs are vocationally
registered, but that does not mean they are all
specialists in that area. So the point I am trying to
ascertain or understand is that many GPs prior to 1992,
as you have just read out, may be vocationally
registered but they are not specialist GPs, therefore they
would not fall under this because they are not
specialists. Is my assumption right or am I incorrect?
Mr JENNINGS — No, because in fact all the text
that I read out was worrying about excluding those
people because it would exclude experience and
expertise. So the intention of this is not to preclude
them but to allow for them, and if we need to explore
that point after the dinner break, let us do that at my
suggestion.
Sitting suspended 6.31 p.m. until 7.22 p.m.
Clause agreed to; clause 14 agreed to.
Clause 15
Mr DAVIS (Southern Metropolitan) (19:23) —
There is just one question. Clause 15 says:
Registered medical practitioner who accepts first request
becomes co-ordinating medical practitioner
On acceptance of a person’s first request, the registered
medical practitioner to whom the request was made
becomes the co-ordinating medical practitioner for the
person.

What are the steps if somebody wishes to change that? I
am sure the minister is going to say it, but I want to
hear it on the record. It is entirely up to the person to
change the coordinating medical practitioner, is that
correct?
Mr JENNINGS (Special Minister of State)
(19:23) — Yes, it would be, by making a further
request — by not proceeding with this request and
making another.
Clause agreed to.
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Clause 16
Mr DAVIS — Clause 16 is in division 3, which is
headed ‘First assessment’, and it says:
After becoming the co-ordinating medical practitioner for a
person, the co-ordinating medical practitioner must assess
whether the person requesting access to voluntary assisted
dying meets the eligibility criteria.

I wonder if the minister might outline for me the steps
that the coordinating medical practitioner will go
through to make that assessment.
Mr JENNINGS — Earlier in this committee we
actually discussed on a variety of occasions what the
nature of an assessment may be in terms of what
information needs to be obtained in the course of
making the assessment, what diagnostic or medical
records may be used to actually support that and what
would be required to be discussed between the
coordinating medical practitioner and the person
making the request. Ultimately, in terms of establishing
the eligibility criteria, I would not necessarily dictate
which order the assessment is undertaken, because it
may vary depending upon the nature of the
conversation and the interview that actually takes place,
but I would have thought the logic that is outlined in the
eligibility criteria would be a logical sequence by which
that would be assessed. I am referring to the structure of
clause 9. Given that clause 9 does state in (1)(c):
the person must have decision-making capacity in relation to
voluntary assisted dying …

I think it may well be that throughout the entire
interview, consultation and assessment process the
coordinating practitioner must be mindful of that —
must be mindful of whether the person is entering into
this discussion with full knowledge of their
circumstances, their intent being clear and enduring,
and that they are also not subject to coercion. That
would be something that is a feature throughout that
consultation and consideration that leads to that
assessment.
Mr DAVIS — I am just a little bit disturbed,
because this first assessment seems to me to be a
linchpin moment in the machinery of this legislation.
The patient has requested this, there has been
appointment of a coordinating medical practitioner for a
person and this assessment is made. I am just surprised
that a good medical work-up here did not start with a
full and thorough patient history. Did it start with a
physical examination and appropriate tests? I am just
disturbed that this is caught in the machinery of the
legislation, and I would have thought that good medical
practice at this point was driven by those preliminary
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but crucial assessments. I just want to hear the minister
say that a medical practitioner taking on this role would
be undertaking those important matters.
Mr JENNINGS — Yes, I think they would actually
take place.
Ms Crozier — How can you guarantee that?
Mr JENNINGS — Well, what I am about to say is
that that would be wise practice.
Ms Crozier interjected.
Mr JENNINGS — But sometimes people who are
experts in their profession may be making errors in the
way in which they proceed to enact these things.
Mr Davis is asking me a whole series of questions
about clause 16 when we are on clause 15.
Honourable members interjecting.
Mr JENNINGS — Well, there you go!
Mr DAVIS — Perhaps the minister might
reconsider, as I said, the commencement of first
assessment provision. I read that clause out.
Mr JENNINGS — I could not believe my good
fortune.
Mr DAVIS — I am deadly serious about this. This
is actually a very important part of the machinery in this
legislation, and we have not heard a word about a
patient history, a physical examination, appropriate
tests — none of those in this commencement of the first
assessment. The minister skated around that; maybe it
is because he was on the wrong clause, but he might
want to —
Business interrupted pursuant to standing orders.
Sitting extended pursuant to standing orders.
Ms CROZIER (Southern Metropolitan) (19:30) —
Yes, I would like to ask some questions. Clause 16,
headed ‘Commencement of first assessment’ states:
After becoming the co-ordinating medical practitioner for a
person, the co-ordinating medical practitioner must assess
whether the person requesting access to voluntary assisted
dying meets the eligibility criteria.

As we know, and as has been discussed and teased out,
those criteria include that the person be 18 years or
older, be an Australian citizen or permanent resident
who is ordinarily resident in Victoria, have
decision-making capacity in relation to voluntary
assisted dying, be diagnosed with a disease, illness or
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medical condition that is incurable, advanced,
progressive and will cause death and is expected to
cause death within less than 12 months — or six
months now that the minister’s amendment has gone
through — and be experiencing suffering that cannot be
relieved in a manner that that person considers
tolerable.
If that coordinating person, as Mr Davis says, has not
taken into account the true history of that individual —
and I would suggest, Minister, that elements in the
eligibility criteria are very particular, including the
‘ordinarily resident in Victoria’ element — how does
that coordinating practitioner actually check that that
information provided to them is accurate?
Mr JENNINGS — If they were not confident about
that information, either on the basis of a pre-existing
medical record or engagement with the patient in
question, they would be required, given that they have
to attest to the eligibility criteria, that they are satisfied
that that has been demonstrated. To enable them to
complete that assessment they would need some form
of evidence of the age and living arrangements of the
patient to ascertain that.
In relation to the medical history, I did indicate in
response to the first question that Mr Davis asked me
that you would expect medical history, if it was
available, to actually form the foundation of that
assessment. But this afternoon in response to questions
that Dr Carling-Jenkins asked me I acknowledged that
in fact it cannot necessarily be assumed that all of the
medical history would be shared, because it depends
upon the pathway of either referral or history between
the clinician and the patient and the patient’s
determination of what information should be shared.
That was an issue that we teased out at some length
earlier this afternoon. Being mindful of privacy
constraints would be something that means there cannot
be an in-built, absolute certainty that that would be the
foundation, even though it is good practice and
intended practice that that be the case.
Ms CROZIER — Minister, you said that the
coordinating practitioner must be satisfied that they met
the eligibility criteria to enable them to complete the
assessment, including some form of evidence of their
living arrangements. What evidence would that
include?
Mr JENNINGS — Between now and the
implementation of this piece of legislation there will be
a variety of practice guidelines developed to support the
process of the assessment, how it would be undertaken,
the sequence that would be undertaken and the
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documentation that may be attached to that. Rather than
me being prescriptive at this moment, this would be a
matter for the implementation.
Ms CROZIER — Thank you, Minister. Again, it
exposes I think what we are trying to understand
here — that there are issues in terms of what could
happen in practice if those practice guidelines are not
adhered to. We do not know what they are, because the
task force has not been put in place to develop those
guidelines. We do not know whether the eligibility
criteria can actually be adhered to as is prescribed in the
bill, and I think that is pretty evident from your answer
just now.
You also said that there were different pathways of
referral, it was up to a patient’s determination and the
need to take into consideration privacy conditions. I put
it to you that again this is open to interpretation and that
there are also issues in relation to the assessment of
eligibility criteria due to the fact that that coordinating
practitioner may not be getting all of the information
which is relevant and required and which makes them
adhere to the law as it stands in this bill. I think again it
exposes the issues around how it has not been
thoroughly thought through because of the many issues
that are arising from the discussions in this debate.
I need some reassurance from you, Minister. You think
that the coordinating practitioner will meet all those
requirements, yet we do not have those practice
guidelines anywhere close. Therefore after becoming
the coordinating medical practitioner that person must
assess whether the person requesting access to
voluntary assisted dying meets the eligibility criteria.
So in actual fact they cannot, can they? They cannot
because you have not developed the practice guidelines
and you have not developed a situation where they can
actually adhere to that.
Mr JENNINGS — No, I will not agree that they
cannot. In many instances the type of medical practice
of a well-trained and experienced medical practitioner
would mean they have the ability to garner that
information and to be able to work out what diagnostic
assessments are required to enable them to make that
decision. They would make judgements based upon
their training and their experience in relation to a
person’s capacity.
The questions you were asking me that led to your
dissatisfaction with my answer related to the
documentary evidence of establishing if someone is
over the age of 18 or where they live. I was not going to
be overly prescriptive in relation to that because that
would be a determination. Of all the things that were
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going to be determined, I would have thought they
would be relatively simple things to do depending upon
the documentary evidence. Everything else falls into
the space of good medical clinical practice that these
practitioners would be well versed in and exercise as
part of their professional acumen every day.
Ms CROZIER — Thank you, Minister. I agree
with you: the first two things are easy for documentary
evidence. The age of somebody can be easily
determined through a drivers licence or birth certificate
or some such other information, but the information
around being an ordinary resident — and the
government itself is now moving amendments in
relation to that — just shows that it is open to perhaps
misuse or a bending of the rules as it would apply in
this bill. You conceded that I think by the fact that you
said the practice guidelines needed to be developed and
that that will then determine how it will be undertaken.
The task force will need to be very efficient in
understanding how many doctors have — as in my
experience — fast-moving practices. They see people
sometimes on a too-fast basis in their consulting rooms,
and something like this would obviously need an
extensive consultation period.
I return to the other parts of the eligibility criteria:
(c) the person must have decision-making capacity in
relation to voluntary assisted dying; and
(d) the person must be diagnosed with a disease, illness or
medical condition that—
(i)

is incurable; and

(ii) is advanced, progressive and will cause death; and
(iii) is expected to cause death within —

less than six months —
(iv) is causing suffering to the person that cannot be
relieved in a manner that the person considers
tolerable.

They are, as you rightly identify, much harder for that
coordinating doctor to assess. If the doctors need to be
able to be assured that all those issues are absolutely
correct — they are accurate, they can adhere to that,
they feel that that patient has ticked all the boxes in
relation to the eligibility criteria — then they can go
ahead and prescribe that substance, which we do not
know what it is.
That coordinating doctor has a very large responsibility
and is crucial to this person’s eligibility as to whether
they get signed off under this process. I still think that
has not been satisfactorily dealt with because of the fact
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that those practice guidelines have not been developed
to really highlight how that process would be adhered
to. I need some reassurance from you that that
coordinating medical practitioner will, along with other
things, have a review process. What review process is
going to be undertaken by authorities to ensure that
they are actually adhering to what they need to be doing
to meet all of these components within this clause
before us?
Mr JENNINGS — Ms Crozier, I think you are
scrambling to have a question that relates to clause 16.
Ms Crozier — No, I am not.
Mr JENNINGS — I think you are, and I think you
have ended up asking —
Ms Crozier — We are on clause 16.
Mr JENNINGS — Yes, we are all on clause 16
now. I think your question, which had a very, very long
preamble and was scrambling to find a conclusion,
ended up asking about the review board process and the
way in which information will be recorded by the
review board, and that is a subsequent clause in the bill.
Ms CROZIER — Minister, this is the point of the
complexity of this bill. You are saying, ‘Trust us; we’re
the government. We think this coordinating medical
practitioner is going to be able to tick off all these
eligibility criteria’. Then you have just conceded in the
last few minutes that, ‘No, we have to have practice
guidelines to ensure that the first two parts — an
individual being an Australian citizen or permanent
resident and who is ordinarily resident in Victoria —
are signed off’. There will be practice guidelines with
respect to that. Yet I am asking you: who is monitoring
these people? It might be in another clause, and we will
get to that at that time, but I still think it is absolutely
pertinent to this clause, because if you cannot get it
right here, you are not going to get it right down there.
Mrs Peulich — And you keep on talking about the
interlocking nature of this bill.
Mr JENNINGS — Yes, I do. I did it in clause 1. I
have done it in variety of other clauses. I did it in
clause 6. In any number of clauses I have talked about
the training, the support and the practice guidelines.
Ms Crozier ended up asking me a question about all of
those matters relating to independent scrutiny, and I
would suggest that in clause 92 we can talk about that.
Honourable members interjecting.

Tuesday, 21 November 2017

Mr MORRIS (Western Victoria) (19:44) — I want
to go specifically to the commencement of the first
assessment once a medical professional has become the
coordinating medical practitioner for a person. I am
contemplating a situation where a patient may have
made multiple parallel requests to medical practitioners,
or multiple first requests to medical practitioners,
without the knowledge of their medical colleagues
agreeing to that first request. We may see a situation
where a person seeking voluntary assisted dying may
have two, three or more coordinating medical
practitioners who are unknown to each other, because at
this point upon commencement of the first assessment
there has not been any comment to any central body
that coordinates the voluntary assisted dying. What is
the government’s view on this circumstance occurring,
and is it acceptable if this does occur?
Mr JENNINGS — I would think that whilst it is
theoretically possible, the construct that the member has
put in his question, given the circumstances that may
lead someone to seek entry to the voluntary assisted
dying scheme — it is not a capricious act; it actually is
something that obviously would be done considering
the due gravity of their health and their imminent
death — I would anticipate that they would enter into
this in a considered rather than a frenetic way. Given
the way in which they would give the opportunity for
an assessment to be made to assess their eligibility, I
would have thought that it is by and large extremely
likely that in fact they would allow that assessment to
be made before they embark upon any alternative
pathway in the way that the member has described.
I think the second part of the question is in relation to
the documentation. The member is correct. If an
assessment is undertaken, from that time onwards there
will be a record of that assessment being furnished to
the review board, scrutiny would apply to it and the
review board would be aware of any duplication of
entry to the scheme.
Mr MORRIS — Thank you, Minister, for the
acknowledgement that this is something that could
occur. I would certainly concur with the minister’s
response in that I doubt that this would be a common
occurrence, but I think it is important that we flesh out
all the possibilities of what could occur under this bill. I
note that the minister made certain characterisations of
a person who may be involved here. The reason I
considered this typical scenario is that a person may
find themselves in a desperate position where they want
to be able to avail themselves of VAD in an expeditious
manner, and if they were to go and see five doctors, one
of those doctors is going to come back earlier than the
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others. So they may get a response more quickly,
particularly with the first request as it occurs.
I am wondering if the minister might give some clarity
around this circumstance if it did occur. Where there
were multiple parallel commencements of first
assessments, and therefore under this bill we would see
multiple coordinating medical practitioners, because
they become coordinating medical practitioners prior to
any communication with the review board, how would
the actual coordinating medical practitioner be decided?
Would it be the practitioner who the patient saw first,
would it be the practitioner who has the closest
connection with the patient? How would it be resolved
as to who that coordinating medical practitioner might
be?
Mr JENNINGS — I stand by the answers that I
have given up until now to Mr Morris’s initial question,
but I will go and have a talk.
On the hypothetical situation that Mr Morris has asked
about, I have been told by my advisers on these matters
that this is not a feature that has been prominent in any
jurisdiction. Indeed, they are not aware of multiple
coordinating practitioners being requested to make
assessments simultaneously and for that issue to be
resolved. So the history in other jurisdictions shows that
the question that you ask is about a situation that is
unlikely to occur. If it did occur, the coordinating
medical practitioners — one, two or three, or however
many there are — are all required to actually furnish
within seven days of the assessment advice to the
review board. They would also be required to actually
make subsequent referrals to the consulting medical
practitioner. When the review board becomes aware of
this, they would contact the patient and ask the patient
to clarify who is the one coordinating practitioner.
Mr MORRIS — Thank you, Minister, for that
response and for clarifying that it is actually the patient
who will get to elect who it is that they choose to be
their coordinating medical practitioner. A circumstance
may come about where multiple coordinating medical
practitioners may assess the same patient and come to a
different outcome as to whether or not they assess a
patient as qualifying for VAD or not. So there could be
a circumstance where there are two doctors who have
been asked to assess. The first assessment comes in
from the first doctor, who says yes, they believe it is;
two days later a further assessment comes through from
another doctor, who says no. What will happen in that
circumstance? It is a real scenario.
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Mr JENNINGS — Yes. Mr Morris has the desire
that this matter be moved along. Patient choice will be
the answer.
Mr MORRIS — I said one on one, but we could
have a scenario where there are three coordinating
medical practitioners who have said no and one who
has said yes as to whether a patient qualifies for VAD.
That patient would have the right to say, ‘I’m going to
put the three who said no over there, and the one who
said yes is the one I’m going to go with’, and there is no
oversight of that.
Mr JENNINGS — Going back to a series of
questions that I was asked previously by Ms Crozier
that related to clause 92, the oversight is in fact what
actions may be taken by the review board in relation to
the nature of the information that comes to them. They
may be making an assessment about the actions of a
patient or they may be making decisions about the
actions of medical practitioners and their assessment
practices. They will be mindful of those —
Ms Crozier — Clause 93.
Mr JENNINGS — Let us say clause 93. The
appropriate remedy to that situation, in the case of who
was the coordinating medical practitioner, is that the
review board would seek the clarification from the
patient.
Mr MORRIS — Just to clarify, I think the answer
that we have got from this is that either the patient or
the Voluntary Assisted Dying Review Board would
determine who the coordinating medical practitioner
would be in the circumstances that I have outlined. You
have said that it would be the patient who would get to
choose, but you have gone on to say it would actually
be the Voluntary Assisted Dying Review Board who
would assess the information before them and make a
determination of who it is that is going to continue as
the person’s coordinating medical practitioner.
Mr JENNINGS — The authoriser of the decision is
the patient. The auspice of that decision is the review
board.
Mr MORRIS — I think this is a serious point that
we need to get to the bottom of because I fear that there
could be a circumstance where we could see multiple
doctors assessing a patient as not qualifying and then
the patient having the opportunity to, against the advice
of multiple doctors, choose another doctor who is
saying the patient does qualify for voluntary assisted
dying. If there are three doctors who are saying, ‘No,
this patient does not’, you have then got the Voluntary
Assisted Dying Review Board, who from what you are
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saying may have a role or may not. I have not got
clarity around that yet.
Mr JENNINGS — You did not listen.
Mr Morris — You said ‘auspice’, but you did not
say —
Mr JENNINGS — I said the patient determines it,
and it gets enacted with the authority of the review
board.
Mr MORRIS — Okay, so the Voluntary Assisted
Dying Review Board has authority to rule out a
decision of a potential coordinating medical
practitioner, even if it goes against the will of the
patient?
Mr JENNINGS — No, only in circumstances
where it is the expression of the will of the patient. In
relation to the assessment, in relation to the hypothetical
situation that you are talking about, the only way that
someone is eligible is if at least two practitioners say
that the person satisfies the eligibility criteria. It is never
the decision of one practitioner that actually makes that
determination.
The ACTING PRESIDENT (Mr Elasmar) —
Mr Morris, is it on the same issue?
Mr MORRIS — There is just one more, which
goes to a similar point. I put it to the committee that
what has happened here is that the bill has got it wrong
in terms of when the Voluntary Assisted Dying Review
Board is initially contacted. I think this whole scenario
could be taken back a step if the Voluntary Assisted
Dying Review Board is first made aware of a patient
wanting to avail themselves of assisted dying at the
time of the patient’s first request. We have gone a
further step down the road before there is an
opportunity for the Voluntary Assisted Dying Review
Board to be made aware of a patient making a request.
This scenario would not be possible if at the time of the
first request the Voluntary Assisted Dying Review
Board is notified of this circumstance. I just make that
comment about it.
Ms CROZIER — Minister, just to seek some
clarification further to Mr Morris’s points, he
highlighted the scenarios where there could be a patient
requesting voluntary assisted dying and a number of
doctors determining that the patient is not eligible but
somebody else saying that they are eligible and the
review board getting involved. Is there a limit to how
many times a patient can request voluntary assisted
dying?
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Honourable members interjecting.
Mr JENNINGS — Emotions run everywhere in the
committee, and pretty much today we have been fairly
dispassionate, so let us just be understanding that in fact
people might get a bit emotional in the committee about
these matters.
Ms Crozier interjected.
Mr JENNINGS — Yes, I understand that. I was
putting it in context. What I am actually saying is:
going back to first principles, who is likely to be
seeking access to the scheme? Mr Morris and I
discussed probably about 15 minutes ago whether
somebody from my perspective may be, given the
gravity of their health, very considered and thoughtful
in accessing this scheme, and Mr Morris counters by
saying they may be desperate. Both may be true.
In terms of our construct, we are dealing with
somebody who is only eligible if they are dying, they
are only eligible if they are dying imminently and they
are only eligible if in fact there is assessment from two
practitioners at the very least, if not more, that in fact
they satisfy each and every one of the eligibility criteria.
Because of the degree of assessments that are
embedded in that process it is very unlikely that people
will be actively pursuing options in a frenetic way —
possible but unlikely — and that is I think what is at the
heart of some agitation and emotional response in
relation to the committee. I actually think the scenario
that you have talked about is unlikely to take place, and
the evidence is that it is unlikely to have taken place in
other jurisdictions.
Mr DAVIS — I have a series of questions. This is a
very important part of the bill, as I have said. With the
minister’s indulgence, I might talk about how these
clauses work together, particularly with this first
assessment that is outlined in division 3, clause 16. The
patient will come to the medical practitioner, the one to
become the coordinating medical practitioner, and the
minister has talked with Ms Crozier about the linkage
back to clause 10, the minimum standards. It is the
assessment that is occurring at this thing that is of
interest to me. As the minister said: who is likely to be
seeking access to the scheme? There will be people of
course in some pain and difficulty. There will be people
of a range of ages, but I think it is perhaps reasonably
likely that there will be a preponderance of older
patients, and in that sense I think that the issues
surrounding older patients are particularly pertinent.
As I outlined in my second-reading speech, I am
particularly aware of the issues of coercion and issues
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surrounding the voluntary actions that are involved, and
I note that these are outlined in this division but in
clause 20. Particularly, though, I am concerned about
elder abuse and the need for practitioners at that first
assessment in particular — and potentially later, but
particularly at that first assessment — to make very
careful histories and do physical examinations and
other assessments as required. The minister is learning
lots about guidelines this afternoon — or this evening
now — and I am particularly drawn to the Royal
Australian College of General Practitioners clinical
guidelines on abuse and violence. Section 10.1 looks at
elder abuse. I think it is important to put some of this on
the record, and I want the minister’s response because I
have some potential amendments that might assist the
committee as we proceed. It says in the college
guidelines:
Abuse may be physical, emotional, sexual or financial and
may include neglect. It can occur in an aged-care facility or in
the community
Risk factors for elder abuse can be related to the individual,
the perpetrator, relationships and the wider environment

In says in its up-front recommendations box — these
are the guidelines on abuse and violence, particularly
elder abuse:
Elder abuse needs to be considered by any health practitioner
seeing elderly patients, as they have a pivotal role in the
recognition, assessment, understanding and management of
elder abuse and neglect.
If confronted with elder abuse, establish the patient’s capacity
to make decisions. Help may need to be sought from the
person legally responsible for giving consent for their health
care. If this person is the abuser, then seek help from the
appropriate advocacy source in your state or territory.

And it goes further. Looking at the prevalence of elder
abuse, it puts forward some national figures and the
unreliability of some national figures. We have some
data here from the Seniors Rights Victoria helpline and
some work done by NARI, the National Ageing
Research Institute, on data between 2012 and 2014,
published in a paper in 2015, which gives some useful
Victorian data. But I think it has to be stated that there
is concern about the presence of significant elder abuse.
It goes on:
… in the United States … the prevalence of elder abuse
ranged from 11.4 per cent to 14.1 per cent Apart from the age
of those participants included in the studies, discrepancies in
prevalence rates may be due to issues of definition as some
types of elder abuse were not included.
In addition, there may be five unreported instances of abuse to
every one reported. The real prevalence of elder abuse is
obscured due to a number of factors, including fear of
retribution when reporting a complaint. The ageing of
Australia’s population and the increasing numbers of adults
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with dementia contribute to the anticipated growth in the
prevalence of elder abuse.

In this guideline it talks specifically about the role of
GPs, and this is what we are fundamentally talking
about with this commencement of first assessment.
GPs are often the first independent professional to see an
elderly victim of abuse. There are a number of reasons why
medical practitioners may not have been more involved in
managing cases of abuse. These include lack of awareness,
insufficient knowledge …

and it goes on.
The Australian Medical Association (AMA) has also
brought forward an important guideline on this
matter — its guideline from 2012, care of older people.
I should note it is also under review, but nonetheless it
is its standard and current document, and paragraphs 25
to 28 address the subject of elder abuse. Paragraph 28
says:
Medical practitioners, especially general practitioners, have a
pivotal role in the recognition, assessment, understanding and
management of elder abuse and neglect, with effective
reporting mechanisms available when required.

I am going through the detail of this because this first
assessment is a linchpin for decision-making in the bill.
The college guidelines go further to say:
If the possibility of abuse is suspected or concern is raised,
you can use the consultation time to observe the emotional
reactions and body language of the older person and the
suspected abuser. Also, you can observe face-to-face
interactions between the two … remember that an abuser may
be another resident (sometimes with dementia), a staff
member … visitors or family members.

It goes on with respect to management:
If the patient has the capacity to give a history, it should be
taken without others present. If this history differs from that
given by carers or other family members, suspicions should
be raised. Ask the patient direct questions (refer to Tool 6.
Elder Abuse Suspicion Index …) —

which the college publishes and advises its members to
use —
and if suspicion of abuse is confirmed, you can request
permission from the patient to report the information to the
appropriate parties …

The issue here, Minister — and I am not trying to be
alarmist — is that this bill will be accessed by many
older Victorians. That is an important feature of the bill.
The coordinating medical practitioner at this first
assessment and beyond will need to have very good
history taking and very good physical examination
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approaches and will have to have these issues of elder
abuse at the fore.

could be a real issue and a potential weakness in this
bill.

I have not heard a great deal from the government
about this or about how it intends to manage these
points, and I would be interested to hear your response
to some of the key points that I think are put in context
by the college of general practitioners guidelines and by
the AMA. How will the government manage this issue
of elder abuse and the potential for patients coming
forward to their practitioner, who may well become
their coordinating practitioner, where there is a person
who is an abuser who may seek to benefit and who may
seek to put pressure on an older person for a range of
reasons? What steps does the government have in place
to manage this, and how will the coordinating
practitioner be required to respond to these important
issues?

Even a very experienced coordinating medical
practitioner could easily miss some of these signs. That
is why I asked earlier, as you know, Minister, about the
guidelines that will be associated here and how these
will be implemented. If a patient comes forward to the
person who will become the coordinating medical
practitioner and those assessments are not very sharp or
not spot-on, there will be cases that slip through. There
could be carers, potential partners, family members or
some who may stand to benefit financially from
outcomes as part of this bill. Personally I do not like the
bill, as I have outlined, but if the bill is going to become
law, I want to get these gatekeeping roles tight so that
there is a minimum number of cases that slip through
and a minimum number of cases where something
untoward could happen. That is why I have drafted this
set of amendments. Some of them relate to clause 29
for consistency. Clause 79 relates to a clear statement
about those who may be beneficiaries of the death of a
person and that they not be provided with legal cover in
clause 79.

Mr JENNINGS — I believe that I actually heard in
the middle or maybe closer to the beginning of his
contribution that Mr Davis was foreshadowing
amendments. Does he seek to share them with us?
Mr DAVIS — If the committee is minded, I have an
amendment to clause 20, but I would welcome the
chance to share my further amendments now. If the
minister and the committee are minded, I am happy to
explain my further amendments at this point; although,
as I say, they relate to clause 20. But this is an
interlocking section. This is about the outcome of the
first assessment. The points are laid out in clause 20.
My further amendment 1 is:
Clause 20, line 12, after “coercion” insert “, and is not subject
to elder abuse”.

That is very deliberate in the sense that I think this is a
major issue for this particular bill. Our practitioners,
who I have high regard for, will need support and clear
direction on these points. If they are making decisions
of this nature, there will, I think, be a very real
expectation that there be a high index of suspicion
about elder abuse. They may be coming forward with a
partner or with a carer. In some cases elder abuse may
be occurring, and it may involve that partner or that
carer.
I have laid out some salient points in terms of the
college of general practitioners’ warnings and advice
about the need for separate history taking and separate
assessment and correlation between the stories or the
explanations that are put forward by both the patient
who is seeking access in the context of this bill and the
carers. I am very minded that the risk is substantial that
if the index of suspicion is not high and there are not
very clear directions from this Parliament, elder abuse

But leaving that aside at the moment, there is this filter,
this assessment, that occurs in the first assessment by a
respected medical practitioner that we are putting
enormous trust in. They need support, but they need
clear direction out of this chamber. In that sense I guess
what I am asking the minister to talk to is how the
government sees the importance of elder abuse and
how it sees measures to prevent that being implemented
with this clause.
Mr JENNINGS — It is not for the first time in the
committee stage that we have discussed elder abuse or
the vulnerability of people who may be living in
residential aged-care facilities. On the very first day of
the committee Mr Morris and I had quite a conversation
about elder abuse, and in fact I believe I might have had
some such conversation with you, Mr Davis, and
indeed some conversation about aged-care facilities as
well.
The government does actually understand that that is an
important area for us to take account of. The lengthy
guidelines that you outlined before that should apply to
the area of providing good-quality medical assistance to
older members of our community and to the alert that
should be made in terms of independent and private
consultations and considerations in the examination are
consistent with what the constructs of this bill allow for.
Certainly the issue of intimidation or coercion is
referred to in a number of instances in the bill.
Prohibitions are in place in relation to the inappropriate
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and unseemly involvement of family members,
beneficiaries of wills and those who have pecuniary
interests in the outcome of the person’s life in terms of
being prevented from participating in the
decision-making framework of the bill. So in a variety
of ways we agree with such concerns, and you are
through your amendment to clause 20 trying to add to
the additional concept of coercion by inserting:
… “, and is not subject to elder abuse”.

The government would believe that as far as the bill is
concerned elder abuse would be an agent of coercion,
intimidation or inappropriate action that is prohibited
within the bill, and indeed there are offences that are
associated with it.
I just want to remind the committee of the nature of the
first principle that goes to the heart of the nature of the
assessment. The assessment, the process and the request
to participate should always be understood to be the
sole domain of the person in question, not to be subject
to undue influence or actions that may coerce them into
making those actions. That determination would need
to be made at least three times during the process, and
the final request must be made 10 days after the first
request. No-one, including family members, carers,
aged-care facility staff or substitute decision-makers
can request voluntary assisted dying on behalf of a
person. The person in a residential aged-care facility
must be assumed to have the same level of
decision-making capacity as a person in any other
environment.
That is perhaps the difficulty that we may have in some
of our constructs of the law. In some of the responses
that have been coming from those who oppose the law
it seems there is an in-built assumption and a default
setting of a lack of capacity, and there is an assumption
of capacity, but rigorously tested, on behalf of
proponents of the bill. That is something that we divide
on.
Mr Davis — Well, no.
Mr JENNINGS — Well, yes.
Mr Davis — It’s not true that there is a lack of
capacity. Many will have capacity, but some will not,
and there is a risk some will fall through the cracks due
to inadequate assessment.
Mr JENNINGS — I think you are having a lot of
trouble sustaining that summary of your position. If you
go back and reflect on your contributions in
Hansard — and the committee reflects on your
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contributions in Hansard — there has been a default
position of not assuming capacity.
Mr Davis — No, on the contrary, in my
second-reading speech I made the point that there will
be some who would successfully have access — and
rightfully so.
The ACTING PRESIDENT (Mr Elasmar) —
Order! Mr Davis, the minister has the call.
Mr Davis — You said the opposite.
Mr JENNINGS — ‘And rightfully so’, are you
saying? You are now saying on the public record, ‘and
rightfully so’?
Mr Davis — I am saying that the risks are too great
overall.
Mr JENNINGS — Is that what you are saying on
the public record: ‘And rightfully so getting access to
this legislation’?
Mr Davis — I can see that there can be cases where
you can get access correctly. But I can also see
issues —
The ACTING PRESIDENT (Mr Elasmar) —
Mr Davis, you will have the call in a minute.
Mr JENNINGS — That in fact might have been a
useful contribution for Mr Davis to put on the public
record. It does not seem to be totally consistent with
what he has put to us on a number of occasions, but I
am pleased to acknowledge that he now recognises that
there may be appropriate streams and decision-making
that may lead to people using this piece of legislation in
a form that he finds philosophically acceptable.
Mr Davis — I said that in my second-reading
speech.
Mr JENNINGS — I am pleased that you are
reiterating that now.
In terms of the prescriptions in this piece of legislation
and the two assessments that are required to be
undertaken by medical practitioners, they will be
obliged, through their experience, training and in fact
the practice guidance that is developed in association
with the running of this program, to identify and assess
risk factors that the person may be subjected to,
whether they be elder abuse, coercion or intimidation
by others who provide, ostensibly, ‘care’ to the older
person in question. My apologies to Hansard. I used
quotation marks; I gestured them — perhaps not the
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most convenient way for that to be recorded on the
public record. My apologies to you.
Mrs Peulich — They have obviously got different
interpretations of gestures.
Mr JENNINGS — Apparently so.
If the person is found to be eligible following these
assessments, then the person makes a written
declaration. So their autonomy and their ability to be
able to make this determination is of concern to the
government and provided for within the legislation. The
written declaration is witnessed in the presence of a
coordinating medical practitioner by two independent
witnesses, one of whom cannot be a family member
and neither of whom can: (1) know or believe they are a
beneficiary under the will of the person making the
declaration; (2) know or believe they would benefit
financially or in any other material way from the death
of the person making the declaration; (3) be an owner
or be responsible for the operation of a health facility
where the person is being treated or residing; or (4) be
directly involved in providing a health service or
professional care services to the person making the
declaration.
Within that decision-making framework the Voluntary
Assisted Dying Review Board will provide a
comprehensive system of reporting at each step of the
assessment process and will identify any breaches. The
review board has the power to refer breaches to the
police, to AHPRA, to the coroner or to the medical
board, and we believe that those provisions that are
allowed for within the bill are mindful of the issues that
you raised and can appropriately be developed and
prepared in terms of good practice to take account of
those issues. Perhaps you and I have already had our
contributions to the debate that may ensue if and when
we get to clause 20. Rather than repeat it, I will pretty
much stick to my answer that I have just given in
clause 16.
Business interrupted pursuant to standing orders.
Ms MIKAKOS (Minister for Families and
Children) (20:30) — I move:
That the sitting be extended.

Mr Davis — On a point of order, Acting President, I
am concerned about the position of staff and members.
Ms Shing — That is not a point of order.
Mr Davis — It is a point of order, and in that
context the safety of staff and members needs to be
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taken into account. The government is yet again
extending the sitting. This is completely out of order.
We have already seen one very unfortunate and very
sad incident. If the government and the Acting Chair
are not prepared to intervene, I want on the record my
concerns about the government’s approach.
Mr JENNINGS — On the point or order, Acting
President, Mr Davis has been outside the chamber a lot
today talking about the government’s intention to gag
this debate. It is very ironic that at every turn when the
government wants to keep the debate going Mr Davis
wants to oppose it.
The most important issue, Acting President, is that in
discussions in preparation for today’s sitting the
government embarked on lengthy conversations with
the officers of the Parliament to discuss the appropriate
relief and rostering arrangements for parliamentary staff
in the likelihood of the sitting extending and to ensure
that this is a reasonable workplace that is mindful of the
health and wellbeing of those who work in this
Parliament. Those measures were put in place. I thank
the Parliament for doing that, and I just draw that to the
house’s attention.
House divided on motion:
Ayes, 20
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Gepp, Mr
Hartland, Ms (Teller)
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms

Mulino, Mr
Patten, Ms (Teller)
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms

Noes, 15
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms
Morris, Mr

O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Rich-Phillips, Mr (Teller)
Wooldridge, Ms
Young, Mr (Teller)

Pairs
Somyurek, Mr

Bath, Ms

Motion agreed to.
Committee resumed.
Ms CROZIER — Minister, I just want to go to the
point about the coordinating medical practitioner and an
answer to a question that I asked of Ms Pulford last
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week in relation to the concoction. My question was,
and I will just read from Daily Hansard:
But we do not know what the medication or the concoction of
medication is. Yes, you have got individual medicines that are
approved by the TGA, but mixing those together — correct
me if I am wrong — will not be automatically approved by
the TGA.

The minister in her response said to me:
It is a matter for the person’s coordinating medical
practitioner.

This might come up in another interlocking clause that
we are continuously debating with a lot of these issues.
But in terms of that first assessment, if a patient asks the
doctor about the substance, or the concoction of
substances, is it up to the coordinating medical
practitioner at this point in time to talk to the patient
about what the concoction will be in accordance with,
as Ms Pulford says, it being a matter for them to decide
what it will be, how it will be formulated and what the
effects will be?
Mr JENNINGS — I do not necessarily want to
confirm that in fact it is a negotiating item between the
practitioner and the patient in any shape or form, but it
is important that they have a conversation about this.
You would expect them to have a conversation about
this and for there to be an informed discussion about the
consequences of what the medication may lead to. I
would expect that to take place.
Clause agreed to.
Clause 17
Mr FINN (Western Metropolitan) (20:41) — The
question of training concerns me greatly because it
seems to me that we are going to have a situation here
where if a doctor knows how to kill somebody
properly, he or she is going to have to be trained in
order to do that. Is assisted killing now going to be a
part of the training program of doctors in our
universities, in our medical schools, in Victoria if this
legislation goes through?
Mr JENNINGS — Let me respond to what might
be categorised as the provocative way that Mr Finn has
asked his question. I do not want to rise to any
provocation in relation to it. Let us say that in future
you would believe there would be training of medical
practitioners, whether they be at university as
undergraduates or whether they be in professional
development in the course of a doctor out practising
currently. As Mr Finn would appreciate, there are
continuous programs of professional development that
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apply to people in the medical profession in relation to
their qualifications and their ability to appraise
themselves of contemporary legislative and clinical
requirements. They would need to be aware of what the
implications of this legislation are for their practice.
Even if they do not intend to participate in the practice
themselves, they would be mindful to know what their
limits and obligations may be for any patient who may
come to speak to them or what avenues they might
have to either accept a request or reject it. So everyone
who is a practising GP, for instance, should actually
know where they sit vis-a-vis the law.
Beyond that there is a general capability that should be
provided to all medical practitioners now and into the
future for that level of understanding. There would need
to be additional support, training and guidance given to
those who participate in the processes of this law and
the voluntary assisted dying scheme and the way in
which they can in an appropriate way acquit their
responsibilities, whether that be through the assessment
process or through the pastoral and medical care
planning elements of this process, or whether it be the
notifications that may be required of them or their
obligations in relation to obtaining a permit, issuing a
prescription and then potentially also participating in
the physician administration of this medication. They
would need to be trained and supported in all of those
aspects for them to acquit their responsibilities.
Mr FINN — Minister, what protection would be
offered to medical practitioners and particularly to
medical students who find killing a human being
abhorrent and refuse to take the training that you are
proposing they do take to involve themselves in this
particular regime that this bill puts in place? What
protection are they offered that they will not be
discriminated against, persecuted and indeed effectively
banned from the medical profession?
Mr JENNINGS — In the first instance, Mr Finn,
this scheme is voluntary for anyone who participates in
it. There can be no compulsory obligation either for a
patient or a medical practitioner to participate in this
scheme. For those who choose not to access it due to
their circumstances, their rights are not impinged upon.
Conscientious objectors, which is in fact probably the
cohort of people in the medical profession that you are
concerned about, have every right to act in accordance
with their conscientious objection, and they would be
protected by employment law and other forms of legal
protections against discrimination.
Notwithstanding that, because in fact that would be
their right, I still believe that even for those who may
choose to exercise their conscientious objection it
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would be wise for them to learn about what obligations
are on other people in the medical profession in relation
to this piece of legislation. What are the limits of their
involvement? What is the due process that they
undertake if they choose to exercise their conscientious
objection? In my view they would be wise to know
those aspects even though they have no intention to
participate in the scheme.
Dr CARLING-JENKINS (Western Metropolitan)
(20:47) — Minister, I understand in your reply to
Mr Finn’s first question that you detailed what the
training, which is yet to be developed, will contain and
it sounded very comprehensive to me. I am just
wondering if you can explain how that training will be
delivered, my concern here being that it will be
delivered by an online training module with quite a lack
of in-built assessment, so that is where I am looking for
some reassurance.
Mr JENNINGS — I am certain that in acquitting
that responsibility in fact there would be a fulsome
consideration of that responsibility and training would
be delivered in a variety of in-service, online and other
training modules that would be available through
colleges. But if I am to extend my description of those
matters, I think I actually may be subjected to a cold
stare from the Chair saying that I am straying well from
the clause. But notwithstanding that, I am mindful that
there needs to be a variety of ways in which this
training is undertaken and undertaken in a fulsome and
appropriate fashion.
Ms CROZIER — I actually made the point earlier
in the debate about how this would be taught in
universities. I am also concerned about what the
obligation would be for some universities, such as the
Australian Catholic University, which undertakes
nursing courses — and I would think that they would
have an objection to training or undertaking such
practices in their nursing courses — which might have
an objection to this particular regime, as Mr Finn calls
it. But I think there is a concern here that there would
be various people within universities that would want to
conscientiously object in relation to such a teaching
program. It goes to Dr Carling-Jenkins’s point about
how that training will be provided and whether those
universities will be able to not provide such courses
under this bill as it stands in relation to having those
components that are highlighted in the bill, as Mr Finn
and others have pointed out?
Mr JENNINGS — Again I indicate that there is no
compulsion to participate in the scheme either as a
patient or as a medical practitioner. There is no
compulsion as a health service to actually undertake
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access to the scheme, and there is no compulsion on
any training provider to be able to provide that training.
All of it will be undertaken voluntarily and with the
participation of those who seek to be involved or seek
to educate in relation to these matters.
Mrs PEULICH (South Eastern Metropolitan)
(20:51) — So it will be compulsory, I would assume,
that this module is contained in the training of doctors.
Will it be compulsory for all universities who train
doctors to have this component as part of their training?
Mr JENNINGS — I have just answered that
question.
Mrs Peulich — Sorry, but I was not quite following
your —
Mr JENNINGS — It is not compulsory for
anybody —
Mrs Peulich — Not for universities —
Mr JENNINGS — being a practitioner, being a
patient, being an education institution — not
compulsory in any other context. The scheme operates
on a voluntary basis. The training modules and the
training capacity we are confident will be entered into
willingly and provided to the field in a comprehensive
fashion. We do not think that there will be a lack of
those who would willingly participate in the
development of that program.
Mrs PEULICH — Could the minister outline what
the components would be of such a training? Is it
ostensibly training in the VAD process or is it training
that would enable a coordinating medical practitioner to
form some of those very important assessments,
especially as they apply to the eligibility criteria? Is it
additional training in terms of identifying people who
may be suffering from elder abuse? Is it more training
in relation to people who may suffer from mental
illness? Is it that sort of training or is just simply
training in the process of the VAD scheme?
Mr JENNINGS — It is in the context of everything
that you have outlined. When I answered Mr Finn’s
question about 10 minutes ago, Dr Carling-Jenkins said
that I provided a very comprehensive answer about all
the elements that would be required in training. It was
only within the last 10 minutes that that took place.
Mr FINN — Minister, I will give you an example of
something that is not entirely out of the question at all.
We have somebody who is a very enthusiastic
supporter of euthanasia who is appointed head of a
medical school. That individual — he or she — makes
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it very clear that unless every student is prepared to take
on being involved in this regime, then there is no place
for them in that medical school or indeed at the
university. What protection is there for students who
are conscientious objectors in that situation? Do they
have to either go elsewhere or drop out of medicine
altogether?
Mr JENNINGS — Mr Finn, I cannot envisage that
situation occurring.
Mr Finn — I can. It is happening now with
abortion.
Mr JENNINGS — Mr Finn, in relation to our
education institutions in Australia, I think that the issue
you are referring to —
Honourable members interjecting.
The ACTING PRESIDENT (Mr Elasmar) — If
you would like to hear the minister’s answer, I think
you should all respect him. The minister to continue.
Mr JENNINGS — Let us go back to me answering
Mr Finn’s question. Mr Finn, I am not certain of the
example that you cite in response to me saying that I
cannot envisage that occurring, and I am disappointed if
that would be the case in terms of teaching institutions
in Australia. I would be very concerned about training
and education being imposed upon students where they
believe they would not want to participate in the
learning and where that would subsequently lead to
adverse impacts on their education. I would share your
concern about that matter.
The way in which I believe that these issues should be
addressed — and I will never be in a position of
authority within a university in the way that you
describe; I am very certain about that and you are
probably certain about that too — is that there are
appropriate training modules and that any student who
is practising in medicine would be wise to understand
the limits of the legal, regulatory and clinical
environment in which they are working. Without any
compulsion to ever participate in those procedures, it
would be wise to know the legislative framework. That
is all that my interests in this regard would contain.
Mr FINN — I will ask one more question, for the
moment anyway, and that is whilst I am sure that those
students and potential students are absolutely delighted
to hear of your concern, what they really need is your
protection. What protection are you offering those
conscientious objectors who may well be excluded
from medical school or university on the basis of their
conscientious objection?
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The ACTING PRESIDENT (Mr Elasmar) —
The minister has answered this question a couple of
times.
Mr FINN — I do not think he has answered it.
The ACTING PRESIDENT (Mr Elasmar) — I
will give the call to the minister if he would like to add
to it or we will move on.
Mrs PEULICH — My point goes to the same issue.
I would like to quote a tweet that has just now been
issued by Dying with Dignity, which has been working
very closely with the government in developing the
details in the legislation. The tweet says:
… how do universities currently decide on their curriculum?
This has no place in the legislation. It is for the training
providers to determine their own policy.

Indeed people who are obviously very well informed
have washed their hands of the need to protect
universities and in particular students who may be
required to undertake studies or perhaps fail their
course. What Mr Finn is asking is assurance from the
government, from the minister at the table, that indeed
the conscientious objection will apply in this context. It
is not the content of the curriculum that we are trying to
determine, it is the right of individuals not to participate
in something that they do not condone.
The ACTING PRESIDENT (Mr Elasmar) —
Minister, would you like to add anything?
Mrs PEULICH — Acting President, the minister
chooses — consistently — not to answer my questions.
Does he think that the constituents of the Southern
Metropolitan Region do not deserve answers?
The ACTING PRESIDENT (Mr Elasmar) —
Mrs Peulich, my question to the minister was: would he
like to add anything on top of what he had said
previously.
Mrs PEULICH — He consistently snubs them.
The ACTING PRESIDENT (Mr Elasmar) — I
will give him the choice again. Minister, you answered
this question before; would you like to add anything to
it?
Mr JENNINGS — No.
Ms FITZHERBERT (Southern Metropolitan)
(20:59) — Forgive me if this has already been asked.
Looking at the clause, it strikes me that there will be a
number of current medical practitioners who will need
to undertake this training, not people who are students
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training” and insert “for example, due to a past or
current mental illness of the person, the co-ordinating
medical practitioner must refer the person to a registered
health practitioner who has appropriate skills and
training, such as a psychiatrist in the case of mental
illness”.

who are going to become doctors. Has the government
turned its mind to how many people will be taking up
this training and how this will be run and where?
Mr JENNINGS — Mrs Peulich already believes
that I have not been treating her questions with respect,
and I apologise for the perception that she has gained.
Usually it is because I have answered those questions
on a number of previous occasions.
Mrs Peulich interjected.
Mr JENNINGS — I know that I have answered a
whole variety of questions that have been interpreted as
me not satisfying your desire in relation to them. I
certainly did answer Ms Fitzherbert’s question in
another form a few minutes ago. I did not put an
estimate on the number, but I certainly talked about
in-service training and professional development and
the actions that would need to be taken by the
implementation task force in conjunction with relevant
colleges of practice in relation to how these would be
implemented. I did not specify a number; I would not
be able to estimate that number. We have had various
conversations in this committee stage — I do not know,
probably going back 30-something hours ago in the
committee — about the number of medical
practitioners in the state —
Ms Crozier — We are still waiting for those
answers. It is another 12 hours.
Mr JENNINGS — I have answered many
questions asked of me about the number of
practitioners. In relation to the specific number, it will
depend upon those practitioners who seek to voluntarily
participate in the scheme.
Clause agreed to.
Clause 18
The ACTING PRESIDENT (Mr Elasmar) —
Mr Jennings has two amendments to clause 18, and I
believe his further amendment 3 has already been tested
by his further amendments 1 and 2, so I ask
Mr Jennings to formally move his further amendment 3
to clause 18.
Mr JENNINGS — In clause 3 I moved two
amendments, one of which was to make the definition
of ‘mental illness’ consistent with the Mental Health
Act and the second of which was to add a definition of
‘psychiatrist’. I move:
3.

Clause 18, lines 19 to 22, omit “the co-ordinating
medical practitioner must refer the person to a registered
health practitioner who has appropriate skills and
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The effect of the first two amendments clarified the
situation of when a clinician making an assessment
about a person who seeks eligibility for the scheme is
concerned that in fact this decision may be driven by
mental illness, depression or some degree of issue that
warrants further assessment. This clause mandates a
referral to a psychiatrist to assess that medical health or
medical illness and whether that is creating difficulties
and a lack of certainty, clarity and capacity for the
person to be adequately seen to be eligible for the
scheme. It is a mandatory requirement for that referral.
Mr RAMSAY (Western Victoria) (21:05) — This
amendment by the government is somewhat different to
what I proposed originally in clause 9. My clause 9
amendment was about the fact that there would be a
requirement for a coordinating medical practitioner to
refer to someone who has special skills, whether it be a
psychiatrist or other, in relation to a patient presenting
with a degenerative disease or showing signs of mental
health problems — depression, suicide et cetera. I want
to be quite clear, Mr Jennings, in relation to your
amendment where you have separated the two
functions — one is the 12 months to six months, but
also in relation to the referral — that there will be a
requirement for the coordinating medical practitioner to
refer to a specialist skilled doctor in relation to a patient
presenting with those psychiatric illnesses or mental
health illnesses or are showing significant signs of
depression or suicidal tendencies.
Mr JENNINGS — Yes, we are doing both of those
things. I am only moving at the moment the one that
relates to mental illness, and in a moment I will move
the one that relates to degenerative conditions. The
Acting President has only called on me to move the
first one, not the other one.
Amendment agreed to.
Mr JENNINGS — I move:
6.

Clause 18, page 21, after line 7, insert—
“( ) If the co-ordinating medical practitioner is
able to determine that the person has a
disease, illness or medical condition that is
neurodegenerative in accordance with
section 9(4) that—
(a) will cause death; and
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(b) is expected to cause death between 6 and
12 months—
the co-ordinating medical practitioner must
refer the person to a specialist registered
medical practitioner who has appropriate
skills and training in that particular disease,
illness or medical condition that is
neurodegenerative, whether or not the
co-ordinating medical practitioner had also
made a referral under subsection (2).
()

The specialist registered medical practitioner
referred to in subsection (4) must—
(a) determine whether the person has a
disease, illness or medical condition that
is neurodegenerative that—
(i)

will cause death; and

(ii) is expected to cause death between
6 and 12 months; and
(b) provide a clinical report to the
co-ordinating medical practitioner that
sets out the specialist registered medical
practitioner’s determination.
()

If the co-ordinating medical practitioner refers
the person to a specialist registered medical
practitioner under subsection (4), the
co-ordinating medical practitioner must adopt
the determination of the specialist registered
medical practitioner in respect of the matter in
relation to which the person was referred.”.

Mr Ramsay has already foreshadowed where I am
going now. Earlier on in debate on clause 9 the
government moved an amendment, fairly similar in
intent to the amendments that Mr Ramsay had moved,
to be able to provide for a six-month default window
for eligibility for a person to seek assessment to be
eligible for the scheme. But those people with a rare
degenerative condition are afforded a 12-month
window, and that has been inserted in clause 9.
Amendment 6 in my name mandates the requirement
that, if a clinician is making an assessment of someone
who seeks to be eligible and that assessment is based
upon their neurodegenerative condition, the
coordinating medical practitioner must refer the person
for an assessment to a registered medical practitioner
who has the appropriate skills and training in that
particular disease, illness or medical condition that is
neurodegenerative, whether or not the medical
practitioner had previously made a referral under the
mental illness or other requirements that are contained
within clause 18. So this is the second element of what
Mr Ramsay referred to a few minutes ago in terms of
the effect of the amendments that I moved to clause 3
and to clause 9 and the referral pathways that are now
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mandated in clause 18, the referral for a specialist
opinion.
Mr DAVIS — I am just interested in cases of those
who have impaired judgements of their own interests
and the varying causes of those impairments. This seeks
to take care of some of those. Essentially I am trying
just to understand your amendment fully here. Your
amendment proposes a sort of referral process in
clause 18 and parallel in 27, I think; is that correct? It is
one of the later ones, isn’t it? No. I am just trying to
understand how we get a guaranteed outcome here. It
says:
the co-ordinating medical practitioner must refer the person to
a specialist … who has appropriate skills and training in that
particular disease … that is neurodegenerative, whether or not
the co-ordinating medical practitioner had also made a
referral under subsection (2).

And:
The specialist registered medical practitioner … must—
(a) determine whether the person has a disease, illness
or medical condition that is neurodegenerative
that—
(i)

will cause death …

I am just trying to understand. The report comes back
from that specialist to the coordinating practitioner, and
then what actions happen at that point?
Mr JENNINGS — What happens after that is that
the mandated referral would actually inform the
confidence level of the coordinating medical
practitioner and indeed that they can rely on that
specialist opinion to validate the eligibility criteria, and
that would be part of the assessment process that is then
provided in evidence to support the permit application
or, if the eligibility criteria are not satisfied, then that
assessment would be furnished to the Voluntary
Assisted Dying Review Board for their consideration
and review. That would be the path that that evidence
would be used for.
Ms CROZIER — Minister, in your amendment,
referring to clause 18, it states that:
If the co-ordinating medical practitioner is able to determine
that the person has a disease, illness or medical condition that
is neurodegenerative in accordance with section 9(4) that—
(a) will cause death; and
(b) is expected to cause death between 6 and
12 months—
the co-ordinating medical practitioner must refer the person to
a specialist registered medical practitioner who has
appropriate skills and training in that particular disease …
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I have spoken to you about this before. I raise my
concerns again in relation to the difficulty with
neurodegenerative disease. You are actually assuming
that the coordinating doctor has the skills to detect a
mental illness. Would you agree with that?
Mr JENNINGS — I am not agreeing with that. In
fact you and I have had probably about five
conversations about this matter. There may be two
assessments that are required, one through the
appropriate consideration of the person who has
expertise in neurodegenerative conditions. Your line of
questioning very often reverts to a psychiatrist. That
may be appropriate, or it may be in this instance a
neuropsychologist who may have that expertise. We
talked about the 303. Was that the number I gave you
earlier today?
Ms CROZIER — Yes. But you are assuming that
the coordinating doctor will be able to pick that up with
a patient, and that is my concern. It states:
If the co-ordinating medical practitioner is able to determine
that the person has a disease, illness or medical condition that
is neurodegenerative in accordance with section 9(4) …

I would put it to you that those conditions can be very
subtle and that in actual fact the coordinating
practitioner may miss some of those signs. Therefore
that is my concern in relation to this. The assumption is
there. It is open to interpretation rather than being
strengthened and absolute.
Mr JENNINGS — I think we go back to the
expertise that we are hoping medical practitioners bring
through their years of experience and their training and
their ability to be supported through training and
practice to look for what may be additional specialist
expertise that they may need to rely on. That is part of
the professional development that we believe would
need to be associated with participating medical
practitioners within the scheme, the acumen that they
bring to their assessment and, I would think, their
cautious approach in relation to the validation of an
assessment being made by someone who has particular
specialist expertise. If they apply that cautionary
principle, they will make those referrals to clarify the
very issues that you are concerned about. I would
believe that good practice will mean that they will
apply a cautionary principle in relation to not making
assessments beyond their capability in relation to
making predetermined assessments about the capability
and decision-making process of those who seek to be
eligible in the scheme.
Ms CROZIER — Thank you, Minister. I am not
doubting the good intentions of those medical
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practitioners who want to contribute and be part of this
scheme, but you have not convinced me that some of
those medical practitioners that perhaps want to become
involved in this scheme may have the skills. That is my
concern, as I have stated on a number of occasions.
Many people who have been watching this debate are
concerned about some of the subtleties of a patient’s
judgement and ability to assess their own cognitive
functioning. For those practitioners, all
well-intentioned, the appropriate skills and training that
they might require are still open to interpretation. I
would suggest to you that that could be varied with the
number of people that might be putting their hand up to
be involved in this scheme. I will just leave it at saying
that there are still concerns about neurodegenerative
disease and how those assessments may be made,
because of the inability of some doctors. Even with
their best intentions, they will not have the appropriate
skills or training to pick up those subtleties and refer
them on appropriately.
Mrs PEULICH — I would just also like to reiterate
again my greatest concern, on top of Ms Crozier’s
comments, and that is to do with the 297 mental
disorders in the Diagnostic and Statistical Manual of
Mental Disorders (DSM). There is an incapacity for
highly qualified and experienced mental health
specialists, whether psychologists or in most instances
psychiatrists, to make a speedy diagnosis, because
essentially the DSM is a list of the statistically common
symptoms of certain conditions and it takes a long time,
including the trial of certain types of treatment and
medication, to establish indeed what those may be. It
may take years. It is commonplace for people to be
receiving a particular treatment or medication for seven
or eight years and to eventually find out that the
diagnosis was incorrect. That is very, very common.
So I am not satisfied that an ordinary GP after
providing a diagnosis would be in a position to issue a
prescription for, say, some sort of atypical antipsychotic
prescription or to monitor its consumption. Every new
Diagnostic and Statistical Manual of Mental Disorders
publication reports an increased number of mental
disorders. They started out with about 109 — I think
that has grown now to 297. It is not an easy thing, and
where a person’s mental condition or mental disorder
impacts on their ability to make a decision or creates a
desire to die, these people need our protection. Your
amendment goes a tiny little way, but it is absolutely
and manifestly inadequate in terms of the most
vulnerable people being protected and captured by this
legislation. As well-intentioned as you think it might
be, I think it has got the capacity to cause enormous
pain.
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I look at some of the most controversial examples that
we have read about from people who have
corresponded with us from all around the world,
examples of people who have suffered from mental
disorders and who have been euthanased without their
families knowing anything about it. I think it is just a
crime against humanity. Unfortunately, Minister, you
may give the responses, but your answers just do not go
far enough. I do not understand why the government
has not simply put in an additional step, which is to
require an assessment of a patient’s mental state by a
mental health specialist as one of the team of treating
clinicians.
Mr JENNINGS — I thank Mrs Peulich, given how
often I have disappointed her today, that she did give
me the benefit of the doubt that the government’s
intention is to try to address this issue. Even though it
has not actually satisfied your expectation, I thank you
for being able to recognise that. It is important for me to
say that ultimately it is the medical practitioner’s
judgement about whether such a referral is required,
and if they form the view that it is required, it will be
mandated under this amendment.
Mr RAMSAY — This is an important point
because the amendment that I created was based on
information I sought from a number of doctors, who
stated that they do have capacity to determine a
patient’s state of mental capacity at the time of
assessment. However, I seek an answer from you,
Minister: what evidence and what discussions have you
relied on to form your view that both clinicians, the two
doctors, doing the assessment would have the capacity
to judge that a patient may have a mental illness or be
showing clinical signs of a mental illness, which would
then direct them to refer the patient to a psychiatrist or
some other doctor with special skills? The advice given
to me, and this is why I set my amendment up the way I
did, was that coordinating doctors — GPs — should be
able to, in a normal assessment process, pick up not
necessarily the patient having a mental illness but
certainly having the clinical signs of some mental
problems, which would allow them to make a referral. I
think Mrs Peulich is asking the same question: what
sort of confidence can we have that those two
assessment doctors will appropriately refer someone
who is showing signs of mental illness?
Mr JENNINGS — The interesting thing that
Mr Ramsay has indicated is that whilst everyone shares
a concern about whether a referral is required — we
can all agree on that — there is a divergence of views
about whether it should be mandated, whether it should
be on the basis of a clinician’s recommendation or
whether in fact clinicians have a sufficient body
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knowledge to make that referral. Mr Ramsay has
sought advice from members of the medical profession.
Certainly that is what the government has relied on as
well. We have gone back and validated the policy
settings through advice from the ministerial advisory
panel and advice from medical and legal personnel
within the portfolio, and we have discussed with the
relevant professional bodies what level of expertise and
acumen is brought to bear within the profession to
enable such assessments to take place. We are confident
that widespread good practice would lead clinicians to
be able to make indicative assessments about whether
further examination is required. We have relied
cumulatively on that advice in preparing this
amendment, which has a similar effect to the
amendments that Mr Ramsay was seeking to move.
Mr DAVIS — I am not going to go over this ground
at great length, but I just want to make a short statement
and make it clear that I do not think that this section of
the bill is up to scratch. I accept the amendments that
have come forward. I have concerns about subtle
mental illnesses that are more difficult to detect and the
challenge for the coordinating practitioner to pick them
up in the very small number of visits that may occur at
the start of assessment. I accept the generally very good
capacity of many of our practitioners. However, often
these mental illnesses are quite subtle, and there are
very real difficulties in diagnosing and making fine
judgements and distinctions about them. I do not think
that this bill, including its amendments, addresses that
sufficiently. I think that there will be people who access
this scheme who, on their actual psychiatric capacity,
ought not be accessing the scheme because of their
impaired position.
That is I think a real concern. We know that in some
other jurisdictions there have been significant numbers
of cases where this is a real concern, and I point to the
Oregon case and the work of Linda Ganzini, which
found one in six people who died under Oregon’s law
had clinical depression. There are cases that make us
very, very cautious. I really just want to put that on the
record. I am not going to go on, but it is unsatisfactory.
Amendment agreed to.
Committee divided on amended clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr (Teller)
Gepp, Mr
Hartland, Ms
Jennings, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr (Teller)
Ramsay, Mr
Ratnam, Dr
Shing, Ms
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Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 12
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr (Teller)
Davis, Mr (Teller)
Elasmar, Mr
Finn, Mr

Fitzherbert, Ms
Lovell, Ms
Morris, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs

Amended clause agreed to.
Clause 19
Mr JENNINGS — I move:
7.

Clause 19, line 31 omit “process.” and insert “process;”.

8.

Clause 19, after line 31 insert—
“( ) that if the person is receiving ongoing health
services from a registered medical practitioner
other than the co-ordinating medical
practitioner, the person is encouraged to
inform the registered medical practitioner of
the person’s request to access voluntary
assisted dying.”.

The amendments in my name come in at the end of
clause 19 to add a subsequent provision that if a person
is receiving ongoing health services from a registered
medical practitioner other than the coordinating
medical practitioner, the person is encouraged to inform
the registered medical practitioner of the person’s
request to access voluntary assisted dying.
Mr Finn — They’re encouraged.
Mr JENNINGS — Yes, they are encouraged, and
in fact they will be required.
Mr Davis interjected.
Mr JENNINGS — I think, Mr Davis, we might
actually go on to the fantastic, creative amendments
that you have moved in this committee, and we will go
back to more creative amendments from you. The
encouragement is backed up by a mandatory
requirement to actually raise this issue. There is a
requirement for this to occur in the course of the
interview, consultation and assessment process. This is
an issue that is raised with the person. It is mandated
that this issue be raised by the medical practitioner. It
relates to the issue that Mr Davis identified previously
in regarding the desire to obtain access to medical
records and medical history, which of course would
facilitate the most fulsome and complete assessment.
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It also addresses an issue that Mr Purcell raised in the
second-reading debate about issues relating to whether,
in his terms, the family doctor was actually referred
back by the coordinating practitioner if the patient goes
to a third doctor who they do not have an enduring
relationship with. In fact it might be a specialist or
another practitioner that the patient has gone to that
may be different from their normal local family doctor.
There is a requirement to try to close the information
gap both in terms of procuring relevant medical
information to assist in the assessment of whether there
is volition on behalf of the patient seeking access or
whether they have been subjected to some form of
intimidatory or other practices that have taken them to a
different practitioner for consultation.
That is the reason why there are these issues. There are
a range of reasons why this would be good practice. It
will always be limited by the patient’s discretion in
relation to their willingness to share this information
beyond the immediacy of the consultation between the
patient and the coordinating medical practitioner. It will
always be determined on the basis of the preferred
wishes of the person who is seeking access to the
scheme.
The way in which this will be reinforced through
practice is that it will become a reporting requirement. I
foreshadowed that in my amendments 30 and 31 there
would be an expectation in the required forms that the
medical practitioner complete a form to indicate they
have raised this matter with the person and that the
person has indicated their intended wishes in relation to
this level of consultation and information sharing with
the local doctor. If they do not want that information
shared, it would be required by the medical practitioner
to record the person’s reason for not wishing their
medical record to be shared.
Mr FINN — I just have one question for the
minister on amendment 8. This ‘encouragement’ that
the amendment refers to, why is it not mandated? If you
have a registered doctor who is not your normal doctor,
why would it not be mandated that the doctor you are
seeing to be assisted to die contact the family doctor?
Mr JENNINGS — Mr Finn, I know it was very
compelling for you and other members of the
committee to talk through my contribution. If you were
not talking through my contribution, you might have
heard me just describe that. But let me go back and tell
you. The reason is twofold. One is because we are
making it clear that the expectation of the —
Honourable members interjecting.
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Mr JENNINGS — You are doing it again. You are
going to ask me the same question because you are
talking through this answer again.
Honourable members interjecting.
Mr JENNINGS — I am just indicating that I have
answered this question already. I am answering it again
now, and in fact the issue that distracted members of
the committee so that you did not hear my answer in the
first place was just replicated the instant I started again.
The issue is twofold. One is because there is
recognition that in fact it would be good practice for
this to occur. Effectively whilst the word in this clause
is ‘encouraged’, the fact is that it is in the schedule, and
the schedule actually mandates that there is a
requirement for this issue to be raised and for the
patient to make the determination of whether they want
their records shared and their request shared with their
local practitioner. That does become a mandated
requirement. But the provision within the act says it is
‘encouraged’. The reason it says it is encouraged is that
ultimately it is the determination of the patient
themselves.
The person makes a determination who they want to
know about their request and the assessment. It is the
person who makes the decision about who shares their
medical records. That ultimately is the reason why there
is a limit. Mr Finn, on a number of occasions in this
committee you have reminded the chamber that not
everybody has a family doctor or a local doctor. If this
was mandated, then the medical practitioner in this
instance may be looking for a relationship with a doctor
that does not exist. So even though it was the original
intention of this legislation, it was done for privacy
reasons and for good practice. It was done to mandate it
through the form. Indeed the issue that you have raised
is an additional reason why it may be an overreach to
mandate that connection.
Mr FINN — If the matter is mandated in the
schedule, why would it not be mandated in the law?
Mr JENNINGS — It was a choice in drafting.
Mr FINN — Would the minister be kind enough to
give me a definition of ‘choice in drafting’?
Mr JENNINGS — Everything that is contained
within this bill or the amendments to it reflect a choice
in drafting.
Mr DAVIS — This is on clause 19 and the
amendments that are being discussed. I just wanted to
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ask some questions about clause 19 and in particular
subclause (1)(c), which states:
palliative care options available to the person and the likely
outcomes of that care …

I want to put on the record my thanks to the minister for
providing answers that were sought in the committee
stage last week. They came later this afternoon, and I
have now had time to begin to assess them. As I
suspected by looking at the four-year funding and the
voluntary assisted dying package, it is not truly
palliative care. In fact the government’s package is
$46 million over four years. That is probably an
important figure.
There are also some inconsistencies, Minister, with the
statements that you made the other day. I have not had
time to fully reconcile that, but I will possibly do that
later tonight. You might want to reflect on the detail of
those if you get an opportunity at some point, or
perhaps if one of your staff gets an opportunity at some
point. My question is around the palliative care options
and the explanation of those. We know that palliative
care availability is much reduced in country Victoria
from what would be the ideal position. How do you see
the practitioner explaining options in country Victoria,
where there are inadequate or not sufficient palliative
care options for a patient to access?
Mr JENNINGS — Seven days and 7 hours ago we
talked, over the range of about 4 or 5 hours —
Ms Crozier — That is very precise.
Mr JENNINGS — It was in the middle of that 4 or
5-hour block for all of Tuesday afternoon that Mr Davis
and I discussed palliative care. I remember that quite
vividly.
Ms Crozier — Because it’s such a big issue.
Mr JENNINGS — It is a big issue. We all agreed it
is a big issue, and we all agreed that there should be
additional investment. Mr Davis spent a bit of time
trying to deconstruct what he was worried about
regarding the four or five-year outlay of the investment.
It was very important that he come back a week later
and receive a number that related to a four-year
investment horizon even though a five-year investment
horizon was announced. It was very important for him
to make that point, and he has just made it.
What was agreed on and discussed at great length was
that there needs to be additional support for palliative
care. The investment was made, particularly to support
people in regional Victoria, and the work that is being
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undertaken beyond the investment profile that was
announced last week is the review. A number of
significant experts in health care will be providing the
government with advice into the future, and one of
them is Carmel Smith from Goulburn Valley Hospice
Care. Ms Lovell, Mr Davis and I discussed her
engagement within the review. Ms Lovell recognised
her expertise in relation to identifying what the needs
for palliative care in regional-based and small rural
services would be currently, what they might likely be
in the future and the way in which we can provide
resource allocation to improve those services into the
future. The government will take that advice in the new
year and will add to the announced injection of funds,
of which $19 million will take effect from this financial
year. We will grow palliative care services right
throughout Victoria to improve access.
They are the types of issues that will be incumbent
upon the medical practitioner to discuss with a person
who is seeking entry to the voluntary assisted dying
scheme. It is a mandated requirement to discuss those
issues, and there will be an expectation that those
options are well explored and that viable care plans are
developed in accordance with the resources and
services that are available.
Mr DAVIS — With the greatest of respect,
Minister, you did not really answer my detailed
question about what happens when the coordinating
practitioner discusses this and the inadequate palliative
care in country Victoria with the patient.
Mr Jennings — Where were you for the last
5 minutes?
Mr DAVIS — I was listening intently. You did not
actually explain what they are going to say to a patient
who is seeking to access these services when they are
talking about palliative care and there is no service
available that is sufficiently accessible in their area.
What will they say in that circumstance?
Mr JENNINGS — They will look to the existing
services, they will look to the additional investment that
has just been made, they will look to the capability of
the services around them and they will talk through
whatever service configuration is available through the
allocation of those existing resources and the ones that
have been announced.
Mr RAMSAY — My question is also in relation to
palliative care, and I thank Mr Davis for bringing it to
the fore at this stage of the bill, because it is important
as part of the advice given to the patient seeking access
to the framework. Yes, there has been a small amount
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announced just recently for rural and regional Victoria
for in-home palliative care. The commitment I am
seeking from the minister is that if the review — and I
understand an interim report is due in February —
delivers recommendations showing clearly that there
are significant gaps and needs in palliative care in rural
and regional Victoria, the government will commit to
following those recommendations from the review
board as such, because palliative care in rural and
regional Victoria and the lack of funding is not a new
phenomenon. In fact if you speak to any of the health
services right across regional Victoria, or even to the
hospices, it has been that way for many, many years.
I have always been a strong advocate for making sure
that hospices are recognised in any sort of funding
round in budgets, but for me, as I have clearly indicated
in my second-reading speech and in my amendments,
the number one priority for me is to get a commitment
that we will provide equity in palliative care in rural
and regional areas. While there is some funding
announced, we all know that Palliative Care Victoria
has been very active in saying that we need about
$65 million, not $20 million. In the review process —
and I think the review process is generally supported —
if it is found through recommendations that there are
gaps and needs in rural and regional Victoria, would
you respond to those recommendations and fill those
gaps and needs? Then we would have some confidence
that people making a choice know that they have a
certain standard of palliative care or that they invariably
will make a choice in voluntary assisted dying.
Mr JENNINGS — I think Mr Ramsay is correct.
That is the intention of the review, so the work being
undertaken by Robert Doyle, Patricia Faulkner and
Carmel Smith is designed to do just that. Mr Ramsay is
quite right to say, notwithstanding the extraordinary
contribution of a number of providers, that
hospital-based, hospice-based, community-based,
charitable and community organisations have been
involved in palliative care. The last group — the
non-government sector, the non-charitable sector and
the philanthropic sector — has been denied access to
palliative care funding traditionally. The amount of
funding in and out of hospitals has not provided for a
comprehensive overlay and integration of those
services either on the basis of organisational access to
that funding or the geographic distribution of them.
Indeed the review is meant to address those access
questions, equity questions and participation of
different organisations and the governance that may be
associated with funding for those programs in the
future. The government intends to act on those
recommendations. You have reminded us that those
recommendations are likely to come back to
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government early in 2018, and we would anticipate
them being factored into budget considerations during
2018.
Mr DAVIS — Again I thank the minister for the
data that has been provided, and there are a number of
services that apply to my questions about palliative care
availability in country Victoria. I accept that there has
been an overall increase, but there have been some
significant cases where there has been a decrease in
funding. The minister may like to explain how that is
going to work in interaction with this bill. For example,
at Bairnsdale Regional Health Service the funding on
the minister’s table for 2016–17 was $741 539, in the
2017–18 year that fell to $714 427. At East Grampians
Health Service it was $515 400 in 2016–17 and that fell
to $497 202 in 2017–18. At Latrobe Regional Hospital
it was $1 900 998 and fell to $1 705 727. At Portland it
was $471 360 in 2016–17 and fell to $460 841. What I
am trying to understand here, Minister, is we know
there is a problem in many country areas and we see
that in some services there has been a fall in funding
between these financial years. That does not fill me, as
a supporter of greater palliative care, with confidence
that we have the outcome that we need here and that we
can go forward in this bill with the support that is
required to make sure that people have the full option of
palliative care.
Mr JENNINGS — Last week Mr Davis asked me a
question about whether the intention of the review was
that there be winners and losers in relation to funding
arrangements, and I gave him a guarantee that it was
not the intention of the review that that be the case. The
example that he has just given, which is in fact
pre-existing allocations of money where there is
variation, is not being driven by any — but he has
called out what is in fact historical inconsistencies in
relation to the way in which those pool funding
arrangements have actually taken place prior to this
review and prior to the injection of new money. We do
accept the point, and one of the reasons we are doing
the review is that needs to stop so that organisations
have a greater degree of confidence about what their
demands are, what their capability may be and that
more equitable and reliable sources of funding should
apply in palliative care into the future.
Ms CROZIER — In speaking to the amendment
but also highlighting the point in relation to the person’s
diagnosis and prognosis, I am just wondering if you can
answer this: is there any requirement in informing the
person about their diagnosis and prognosis that the
coordinating medical practitioner inform a person of the
possibility of errors in diagnosis or uncertainties in
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prognosis or any unintended consequences that might
occur or arise in relation to that prognosis?
Mr JENNINGS — Can I interpret your question to
mean the confidence level that the medical practitioner
would share with the person in relation to the reliability
of the anticipated time frame. Is that the question?
Ms CROZIER — Yes. Just in relation to any of
those areas that might occur in relation to the prognosis
and potential of what may arise, because there is
nothing in the bill that says that they should be
informing the patient about those possibilities.
Mr JENNINGS — I think the answer to your
question is that it probably would not being expressed
in exactly that way, but I would believe that normal
practice would be that the medical practitioner would
provide the range of their expectation for what life
expectancy may be. That is another way of dealing with
the same issue. They would estimate the period of time.
In embarking upon this assessment and this
consultation I would believe that the normal practice —
regardless of whether this bill passes or not — if
someone was talking about the end-of-life prognosis for
their patient, they would talk about what they
anticipated the range of time frames would be by which
the patient may expect to live.
Ms CROZIER — Thank you, Minister. In the same
vein, if you like, in relation to the next part of the bill, it
speaks of:
(d) the potential risks of taking a poison or controlled
substance or a drug of dependence likely to be
prescribed under this Act for the purposes of causing the
person’s death;
(e) that the expected outcome of taking a poison or
controlled substance or a drug of dependence referred to
in paragraph (d) is death …

Again I go to the point about there being nothing in this
bill to explicitly mandate or say that the practitioner
must also talk about the potential of any unintended
consequences, as we know that have arisen in other
parts of the world where the expected time of death has
taken many hours, where for whatever reason the
patient has been unconscious and it has not caused their
immediate death as was intended. Why again, as you
just referred to it, is it presumed that it would happen?
Why are all of these other elements highlighted and
pointed out in this part of the bill where there is nothing
to say that the medical practitioner should also describe
to the patient the potential scenarios that I have just
highlighted to you?
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Mr JENNINGS — Your reading of clause 19(1)(d)
as not talking about the consequences of taking the
substance I think is different to my reading of it,
because in fact clause 19(1)(d) reads:
the potential risks of taking a poison or controlled substance
or a drug of dependence likely to be prescribed under this
Act …

I would assume that the potential consequences of that
in terms of a lack of efficacy or complications or the
range of experiences that may be associated with taking
that drug are actually a mandatory requirement of those
discussions.
Amendments agreed to.
Mr RAMSAY — I move:
8.

Clause 19, page 21, before line 32 insert—
“( ) In addition to the matters of which the
co-ordinating medical practitioner must
inform the person under subsection (1), the
co-ordinating medical practitioner must, if the
person consents, take all reasonable steps to
fully explain to a member of the family of the
person—
(a) all relevant clinical guidelines; and
(b) a plan in respect of the
self-administration of a voluntary
assisted dying substance for the purpose
of causing death.”.

I am just checking that we have all got the same sheets,
because I actually have a new one. Just remind me if
you can, Acting President: is this the two ‘process’
words — omit ‘process.’ and insert ‘process;’? I think
Mr Finn raised this issue at the outset where he felt that
perhaps they were exactly the same, but in fact they are
not. One is a semicolon and one is a full stop, and
according to parliamentary counsel that is important, so
that is why they are there.
The ACTING PRESIDENT (Mr Melhem) — I
will put the question that Mr Ramsay’s substituted
amendment 8, which requires the coordinating doctor to
explain VAD to the person’s family, subject to the
person’s consent, be agreed to.
Amendment agreed to; amended clause agreed to.
Clause 20
Mr DAVIS — The clerks may have a different
view — and they may want to confirm this — but I
suggest that my further amendment 1 is also a test for
my further amendment 2. I move:

1.
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Clause 20, line 12, after “coercion” insert “, and is not
subject to elder abuse”.

As Mr Jennings alluded to earlier, we did discuss this as
part of a more general commentary on division 3, the
first assessment, which, as I have outlined, is a crucial
set of machinery in the bill, and I have outlined my
concerns that that first assessment needs to have
sufficient focus on the patient history and the best
practice clinical assessments. I have put them on record,
but I will precis these again in the context of this
amendment. The Australian Medical Association
guidelines on the care of older people at point 28 said:
Medical practitioners, especially general practitioners, have a
pivotal role in the recognition, assessment, understanding and
management of elder abuse and neglect, with effective
reporting mechanisms available when required.

I particularly drew on the work of the Royal Australian
College of General Practitioners and their clinical
guidelines on abuse and violence, particularly
section 10.1 on elder abuse, which lay out some
definitions and some statistics about prevalence. I also
referred to some Victorian statistics from the seniors
line and the elder abuse line and an assessment of those
statistics. I made the point that the recommendations in
the college of general practitioners guidelines are worth
reading into the record closer to the point where this
amendment is moved:
Elder abuse needs to be considered by any health practitioner
seeing elderly patients, as they have a pivotal role in the
recognition, assessment, understanding and management of
elder abuse and neglect.
If confronted with elder abuse, establish the patient’s capacity
to make decisions. Help may need to be sought from the
person legally responsible for giving consent for their health
care. If this person is the abuser, then seek help from the
appropriate advocacy source in your state or territory.

There is further advice, particularly on the taking of
history:
If the patient has the capacity to give a history, it should be
taken without others present. If this history differs from that
given by carers or other family members, suspicions should
be raised. Ask the patient direct questions …

The guidelines point to an elder abuse suspicion index,
tool 6, as listed. There are other mechanisms, but this is
obviously a recognised mechanism that I think can
legitimately be drawn on by those coordinating
practitioners. As I said, the coordinating practitioner has
a very central role, and if that role does not work well,
there will be cases that move through the filters in this
mechanism in the bill and there will be patients who are
subject to elder abuse and patients — particularly, as I
have outlined, but not exclusively, older patients —
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who are subject to intimidation or threats or a range of
pressures and abuse.
In clause 20 the first assessment is being made and the
coordinating medical practitioner must assess the
person as eligible for access to voluntary assisted dying
if the coordinating medical practitioner is satisfied that
the person meets the eligibility criteria and the person
understands the information. We have spent a good
deal of time talking about the capacity of some people,
and there are a range of capacities of course and very
subtle medical and mental health issues that require
close assessment. We have made our points — a
number of us — about our concerns about the lack of
stronger referral protocols.
This amendment seeks to amend clause 20(1)(c) — ‘the
person is acting voluntarily and without coercion’ —
and seeks to insert a new and specific point: ‘and is not
subject to elder abuse’. I have confidence that general
practitioners particularly, who are likely to be the
coordinating practitioners in many cases, do have the
capacity to make some of these assessments, but they
do need a very clear signal from this chamber and a
very clear signal from the Parliament that this is a very
serious matter that needs to be put squarely on the
agenda. Whether you agree or disagree with the bill,
these sorts of protections and filters are really very
important. I cannot put clearly enough the need for
these sorts of additional strengthening points.
We have a series of protocols about family violence and
child sex abuse, and increasingly the recognition is
there that elder abuse has a very significant impact on
our community. In the context of this bill there will be
many older people seeking to access this bill, and some
of them will attend with a carer or a family member
who may well be in some cases the abuser. We need to
send the clearest and strongest signal to our
practitioners and to the broader community that there
needs to be in place an approach that seeks to respond.
Obviously not every case would be caught, but this is
something practical that the chamber can do tonight to
strengthen those protections.
As I say, whether you agree or disagree with the bill,
this is a practical protection that in no way weakens the
bill; it actually strengthens the bill. I have put my own
views on the record very clearly that I do not support
the bill, but even if I did I would see that this is a
practical, sensible, additional step that can be taken to
strengthen the bill. Paragraph (d) requires that the
coordinating medical practitioner be satisfied that ‘the
person’s request for access to voluntary assisted dying
is enduring’, and then it goes on. This is, as I say, an
important signal from the Parliament to those who
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would seek, if this bill is passed, to implement the
machinery of the bill, and this has got to be squarely on
the agenda for every coordinating practitioner.
I talked at length with the minister about the need for
clinical guidelines, and I know that he has indicated to
me some ways that this could work going forward. Be
that as it may, this is a clear signal to those that are
implementing the bill that this is a matter that the
Parliament regards as important and that this chamber
regards as important and that even those who are
strongly supporting the bill will want to have those
protections in place so that this system is not
inappropriately accessed.
Mr JENNINGS — Thank you, Mr Davis. I thought
you and I had a pact that you would not repeat what
you said on clause 17 and I would not do it either. I will
keep to my side of the pact; I am not quite sure that you
did. But nonetheless, there are elements in terms of the
objectives that you seek in making sure that coercion
does not take place in relation to decision-making and
access to this bill, that indeed elder abuse is clearly
understood to be one demonstrable element of coercion
that is actually covered within the bill and that the
practices that are associated with the implementation of
this bill and the practice that is actually built around
mitigating the existence of elder abuse or how that may
be avoided are seen as being pertinent factors in terms
of how the scheme works. Let us agree that in fact that
is something that both of us think should occur.
In relation to what you are trying to do, we think that
you are trying to, perhaps in an ironic way, limit
coercion to be seen through the prism of elder abuse
being the sole focus of coercion rather than being one
element that practitioners are trained and supported to
actually address. We also understand that you have
referred to practice guidelines being established by the
royal college of general practice, and we recognise that
that exists. You also refer to what might be the
expectation of the AMA, and whilst the AMA, as I
understand it, may be supportive of the policy intent, I
am not certain that they are supportive of this particular
amendment that you have moved in your name to be
inserted in this bill.
I believe that naming elder abuse by inserting it into
clause 20(1)(c) in the government’s view does not
assist in securing either good practice or compliance
with the law or the training modules that may be
associated with the implications of coercion and the
ways in which we can mitigate against it being
developed in practice. For completeness, I just remind
you and other members of the committee that there are
criminal offences for inducing other persons to request
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voluntary assisted dying or indeed to self-administer a
voluntary assisted dying substance within the
provisions of this bill.
Mr DAVIS — I understand that the minister may
have a different view. The framing of this amendment
was subject to discussion with parliamentary counsel. I
had looked at adding a new clause. Indeed I had advice
from a former AMA president, I might add, that the
simplest —
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regard to people living within nursing homes and
within residential aged care. I just want to point out the
Nursing Home Abuse Guide, which describes the
situation in the United States. It says this:
Elder abuse, particularly when it involves a patient in a
residential care facility, can be difficult to detect and for every
reported case of abuse, more than five cases may go
unreported.

I think this really highlights the importance of
Mr Davis’s amendment. The guide further states:

Mr Jennings — That doesn’t surprise me.
Mr DAVIS — No. The simplest and easiest way is
to insert it into this clause. The advice to me from
parliamentary counsel was that it would in no way
diminish the other points. It would be an ‘and’, and that
is what it is. It in no way limits those points. However,
let me be absolutely clear on this: I do not believe that
the words that are there, just ‘voluntarily and without
coercion’, are sharp and explicit enough on this matter.
They may be on some matters, but on the subject of
elder abuse I think we need to make a very clear point
to the doctors on whom we are relying for this first
assessment that elder abuse is a very significant matter
and it is squarely within their competence to detect it in
many cases, not in all cases of course. Their index of
suspicion needs to be high. They need to use the
relevant tools. I cannot think of a better, clearer way
than making that point through this exact clause.
Dr CARLING-JENKINS — I rise to support
Mr Davis’s amendments, which he described earlier as
providing an extra layer of safeguards and as targeting
gatekeepers of this bill. I would also acknowledge that
elder abuse is a flaw that can be identified in this bill. I
believe that this amendment will ensure that doctors
will have elder abuse front and centre in their
consideration around voluntary assisted dying. I
acknowledge the aim to provide an extra layer of
protection to what I believe is one of the most
vulnerable populations which will be targeted under
this bill.
I have heard many people in the community express
concerns generally and directly to me, and some of the
concerns have been to the extreme of saying that this
bill is a fiscal response to our ageing crisis, and I
understand that rhetoric. I think this amendment goes
some way to alleviating community concerns. So I do
encourage members who are in the chamber and who
are listening to support this amendment proposed by
Mr Davis.
Should this amendment not be passed, Minister, I am
concerned about inheritance and patients, especially in

Nursing home abuse is a serious concern and seniors who
have been abused have a 300 percent greater chance of death
in the three years following the abuse than those who aren’t
abused. Up to one in six nursing home residents may be the
victim of abuse or neglect every year.
Though many residents are well cared for, abuse continues to
be more prevalent than most people wish to believe and over
three-fourths of the cases of nursing home abuse are
perpetrated by caregivers.
A congressional report showed that an examination of nursing
home records conducted over a two-year period showed that
nearly one in three nursing homes were cited for violations
that had the potential to cause harm and almost 10 per cent of
all nursing homes have violations that caused actual harm,
serious injury or placed them in jeopardy of death.
A survey of nursing home residents showed that up to
44 percent of nursing home residents reported that they had
been abused at some time in residency and nearly all of those
surveyed (95 per cent) had seen another resident neglected.

Recent reports have confirmed that the problems are
similar here in Victoria. There was an article in the
Herald Sun of 8 February this year which was entitled
‘Vulnerable elderly Victorians easy prey for abuse in
nursing homes’. I will quote from that article, which
says:
A spokeswoman for the Victorian Office of the Public
Advocate said 60 per cent of cases brought to its attention
involved financial abuse.
‘We also see significant numbers of cases where vulnerable
older people have been physically, verbally, emotionally or
sexually abused’, the spokeswoman said. ‘Usually the abuser
is a relative — often a child or their spouse — but residents of
aged-care facilities are particularly vulnerable to abuse by the
people who are supposed to care for them.
We have to ensure that residents of aged-care facilities have
the same rights and protections as others’, she said.

Minister, I just wonder if you can reflect on that in the
context of whether the government will or will not
support Mr Davis’s amendments. If the amendments
are not put into this bill, so then elder abuse will not be
front and centre, and I am thinking particularly of
aged-care facilities because that has not been canvassed
a lot in this committee stage, while other examples of
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coercion have been. How will the government be
proposing to influence nursing homes, knowing that
they are outside state jurisdiction — they are in the
federal jurisdiction — to prevent residents from being
subjected to coercion and other forms of elder abuse?
Mr JENNINGS — We did actually talk about
many of those issues that you just asked me to
comment on in clause 17. It was one of those —
Dr Carling-Jenkins — Just aged care.
Mr JENNINGS — Yes, aged care. In fact it was
one of those occasions where I read an extract that is
still in front of me, which is entitled in my briefing
material, ‘Safeguards against coercion in aged-care
facilities’. I read into the transcript most of that page. It
was one of those instances where I was text-driven, and
I did outline a range of aspects of testing both the
clinician’s assessment of the potential for coercion, and
elder abuse would be a form of coercion in relation to
accessing this bill, and how that may be excluded by a
number of sanctions and provisions, which include, yes,
a pecuniary interest, which might also involve an
interest of a healthcare provider from contaminating the
request and assessment process, and which might
include other sanctions in relation to preventing other
people from administering medication or being
fraudulently involved in activity that may be prescribed
within the bill.
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That is the reason why we do not think it is required in
20(1)(c), because that is the test that is demanded of the
clinician as they are making an assessment about
eligibility, capability and the voluntary nature of the
decision-making. If the clinician is worried about elder
abuse as a contributing factor to coercion, then there
may be other mandatory requirements or other actions
that they may take in relation to care outside the scope
of this bill in accordance with other laws that may be
breached in relation to elder abuse.
Ms CROZIER — Minister, I know that you say
that the government will not be supporting Mr Davis’s
amendment and that you believe that the test is already
to be undertaken in relation to what is already in the
bill. But I put it to you in terms of that coercion that
many people are concerned about the subtle coercion
where there is a scenario of an elderly person who is
unable to be cared for any longer in their home by their
family because of their terminal illness. Therefore the
choice is to go into a nursing home or other facility for
them to be cared for, and that has a cost attached to it.
The subtle coercion I think that can occur for that
individual through those family members — the guilt,
feeling that they are a burden, so that they do not have
to spend that money to put them into that facility — is a
real proposition. Do you not agree that that scenario
could occur and that there could be subtle coercion in
relation to getting some financial reward at the end if
this person were to pursue a voluntary assisted dying
regime over other care?

The reason why we are not supporting Mr Davis’s
amendment at this time is because the key element of
clause 20(1)(c), which he seeks to amend, is that the
test that the medical practitioner applies in relation to
accessing the scheme is whether the person is accessing
it in a voluntary fashion without coercion. Elder abuse
in terms of the way it is undertaken, which could act as
a form of coercion to then prevent someone from acting
voluntarily in accordance with this provision, is the
frame that the government understands is the test. The
test is: is there any demonstration of coercion
influencing the decision and is the decision not being
made on a voluntary basis? That is the test under
20(1)(c).

Mr JENNINGS — That is the reason why there are
offences under this bill, to actually prevent that from
occurring. This clause relates to the outcome of the first
assessment and the key criteria by which the clinician
will be making an assessment about whether someone
is acting voluntarily or whether they have been subject
to coercion. That is the test that they need to satisfy in
relation to the bill. If in fact there are other requirements
in relation to what should happen about elder abuse that
may be occurring, that would occur outside the scope of
this bill in terms of that protection and those remedies
in relation to the quality of everyday life of the person
in question.

Mr Davis may have a reasonable expectation, you may
have a reasonable expectation and members of the
community may have a reasonable expectation that
elder abuse should be removed from being a feature of
the life of senior citizens in our community, and we
should take actions wherever older people may be
living in terms of their circumstances to prevent elder
abuse. Its real connection to this bill is through whether
it is actually playing a role in the coercion and
intimidation that leads to people not acting voluntarily.

Ms CROZIER — Thank you, Minister. It happens
now. The elder abuse happens now; we all know that;
we all concede that. There have been AMA statements
and there have been various reviews by committees in
relation to elder abuse and how it is subtle and is
occurring at an alarming rate. I have spoken before to
this committee about the family violence
recommendations that also mentioned elder abuse. You
say that there are penalties, but I say to you that in this
instance and many instances it could be very difficult to
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detect, especially if there is no ability for others to
challenge family members through VCAT or other
means. I put it to you that there is a real scenario where
those coordinating medical practitioners may not even
understand the family’s history or understand who is
around because of privacy and other concerns.

amendments and suggestions for improvement. It is just
a marvellous thing. We have almost been in utopia
listening to him about how open he is to suggestions
and to amendments.

I know it is complex and I know it is complicated
because of family dynamics and the intricacies of what
we are talking about here, but I still do not fully agree,
and I do not think you can regulate to prevent elder
abuse. You might have a penalty in here to say that it
applies if it happens. But I do not believe this bill
properly provides those safeguards. I do not believe this
clause does either. That is why I think that Mr Davis’s
amendment is in fact a very sensible amendment to be
put into the bill at this point in time.

Mr FINN — He’s the fixer. No, that’s another
bloke, a South Australian. The real intent of the
government will be decided here because here we have
an amendment moved by Mr Davis which is very
clearly aimed at improving this legislation. My personal
view is that there is no amendment that will make this
legislation worthy of being passed. But this amendment
will actually improve this legislation. The government
has an opportunity. By supporting this amendment the
government has an opportunity to send a message to the
community about elder abuse.

Mr RAMSAY — I think Ms Crozier and I have
finally found some common ground after four or five
days, because I actually agree. I do support Mr Davis’s
amendment — only to clause 20, I might add.
Dr Carling-Jenkins was very quick to lump them all
together. I will ask some questions in relation to
clause 79 because I am not clear about the
consequences. I have to say that I have received
481 emails as of 8 o’clock this morning from
constituents in my Western Victoria Region electorate
and non-constituents expressing a view or position, so
they are running at a fast rate as we lead up to,
hopefully, a closing session. I say that, Minister,
without prolonging this session on this particular
clause. A lot of that correspondence was in relation to
potential consequences of coercion and elder abuse. It
came through loud and clear in a lot of the
correspondence.
I did note your response to Mr Davis in relation to
saying that already in the bill there are provisions for
criminal offences and the like. Of course you have to
prove that and someone has actually got to oversight
that, or the police have got to be informed about that or
there has to be someone responsible for taking action
against an allegation of elder abuse. I am not so
confident that just because there is a criminal offence
that in fact will take place. So on that basis I do support
Mr Davis’s amendment, which reads:
Clause 20, line 12, after “coercion” insert “, and is not subject
to elder abuse”.

Mr FINN — I commend Mr Davis for bringing this
amendment to the house. This amendment is a real test
of the government. We have heard a great deal from the
minister over the last week or so — probably a few
weeks now — about how flexible he is about
amendments and how willing he is to accept

Ms Crozier interjected.

What we are going to see in a very short period of time
is whether the government will take that opportunity or
not. I do not know why they would not. It would make
no sense to me that they would ignore that opportunity
or that they would walk away from that opportunity.
This is a very real opportunity for the government to
send a message about elder abuse — and particularly in
connection with this bill, which I would suggest is a
key risk factor for elder abuse from this point on, or
certainly from 19 June 2019 onwards.
My humble suggestion to the minister would be that he
take on board the amendment moved by Mr Davis and
that he join with I think every member of the house in
condemning elder abuse and improving this legislation,
particularly with regard to fighting what is an evil blight
on our society — one that we see every day and one
that I have seen in my own family. When you see it in
your own family you realise that it can happen
anywhere. It is something that we should all condemn,
and I hope that the minister will join with us in
supporting Mr Davis’s motion in order to send that
very, very important message to the community.
Mrs PEULICH — I would also like to support
Mr Davis’s amendment. Obviously I do not support the
bill, but I think this amendment is an important one for
two reasons. The first reason is that it prevents
coercion. We have all seen it; we have all witnessed it.
We know the experiences of people in nursing homes
who are lucky to get a visit once a year, if at all — and
especially as death is approaching, to make sure that
when the will is unearthed the beneficiaries are present.
We have also seen some of the elder abuse that occurs
in nursing homes by staff. Recently a video clip was
circulated in which contradictory evidence was
presented about actions taken by nursing staff to
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resuscitate a patient. There was collusion between two
staff members to conceal the facts. I think a very strong
message needs to be sent to society that,
notwithstanding the fact that the government is giving
its rubber stamp to euthanasia, to voluntary assisted
dying, we will not tolerate elder abuse.
The inquiry by the Legal and Social Issues Committee
did not extensively consider the issue of elder abuse.
Indeed it was a very late consideration. But one other
factor that I am particularly concerned about is that if
we do not include or accept this amendment, what
message does it send to our frail elderly? What internal
coercion will they feel about making a decision about
their existence which would lessen the burden on
people around them?
I know that I have laboured the point that we can learn
from the experience of other jurisdictions. Again I refer
to the outstanding affidavit prepared by
Professor Etienne Montero for the Attorney General of
Canada. Professor Montero is an expert, a university
professor, a dean of the faculty of law and a legal
scholar. He mentions in paragraph 102 of his affidavit
that:
There is a concern that fragile persons (gravely ill, the elderly,
the disabled … ) are under pressure, conscious or
unconscious —

When referring to ‘unconscious’ he is talking about the
internal coercion that they may feel —
and, fearful of being a burden for their families and society,
find themselves under a moral obligation to exercise their
right to euthanasia … ‘Today, dying with dignity … is
refusing to impose one’s deterioration on others and a heavy
and, unfortunately, useless burden on society’, says writer
Régine Deforges. There is concern that the offer artificially
creates the request and that society is increasingly quick to
suggest euthanasia as the most humane solution, as the
tolerance threshold for pain diminishes and the bonds of
solidarity erode.

The government should embrace this particular
amendment because it sends a very strong message,
notwithstanding the message about euthanasia. We all
know that the largest cohort who will take part in
voluntary assisted dying will be the elderly. This
amendment sends a message to all concerned that elder
abuse will not be tolerated, also that we do not consider
the elderly to be useless and a blight or burden on
society and we do not encourage them to think of
ending their lives in order to diminish that burden. To
address the issues of internal and external coercion I
urge the government to embrace this amendment.
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Mr JENNINGS — I do not want Mrs Peulich to
think that I am not going to respond to her. I will
respond to the issues that she and other members have
raised when I come back.
Mr MORRIS — I too rise to support Mr Davis’s
amendment. I think it is a critically important one. As
the minister indicated, we already have spent some time
discussing elder abuse and the importance of protecting
the elderly in our community. I note that there was an
article in the Australian of 25 October this year which
indicated that somewhere in the vicinity of 40 per cent
of people living in aged-care facilities had not had a
visitor in the prior 365 days. So in the previous year
40 per cent of people had not had a visitor. That is a
shocking statistic when one thinks about the loneliness
and the isolation that some of those elderly people must
be feeling.
I also note that there has been a significant issue at the
Oakden nursing home, which a Senate inquiry has been
hearing information about today. An article has been
posted on the ABC News website in the past few hours
that details the toxic culture that existed at the South
Australian government-run Oakden nursing home and
the fact that there was a failure to identify years of
abuse of elderly patients with dementia. That has come
from evidence that has been given by state and federal
public servants today.
Elder abuse is live and real in our community, and
unfortunately I think it is one of those sleeper issues
that we are yet to fully understand the extent and the
impact of, particularly in such institutions. As Mr Finn
said, it is something that can permeate any family, any
institution, and one that the elderly are very susceptible
to if they are in circumstances as have been outlined at
the Oakden nursing home. If a person was one of those
40 per cent in aged care who have not had a visitor in
the preceding year, one can only imagine the type of
isolation that such a person must feel. I do commend
Mr Davis for bringing forward his amendments, and I
do certainly look forward to the house supporting said
amendments.
Mr JENNINGS — Sometimes people accuse me of
being cute, and I apologise in advance if I sound cute in
my response to the issues that have been raised by the
committee because in fact I think regarding the
arguments in terms of the concern in our community
about elder abuse that have been raised by each and
every member that has supported Mr Davis’s
amendment, the government wholeheartedly accepts
the validity of your concern and your views on the way
that we should actually mitigate elder abuse — the lack
of respect and regard for senior members of our
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community who may be frail and vulnerable and
subject to totally inappropriate behaviour by those they
come in contact with, which sometimes includes their
families — remove it from being a feature of our
community, abhor it and take action to prevent it from
occurring. Whether it be Mrs Peulich, Mr Finn,
Mr Ramsay, Mr Morris, Mr Davis, Ms Crozier, who
has spoken on this, or Dr Carling-Jenkins, all of you
have actually said quite rightly that you want to call out
that totally inappropriate and unacceptable aspect of our
community life and to be mobilised to mitigate against
it. I agree with you in relation to that.
The reason why I am going to now sound cute is that I
have described the reasons why the government is not
in a position to support the amendment. We do not
believe that it adds to the test that is actually required of
the medical practitioner in the framing of the bill in
relation to 20(1)(c).
Mr Finn — Failed the test.
Mr JENNINGS — Yes, I understand. I understand
that I was going to come back and fail that test of your
expectations because in fact Mr Finn humbly called
upon me — and I thought it was actually very generous
of him to couch it in that way — to agree to
accommodate Mr Davis’s amendment to the bill. I am
not in a position to be able to accommodate Mr Davis’s
amendment to the bill because we do not believe that it
assists in the decision-making process or the way in
which the bill would be enacted. There are a number of
offences in the bill that actually work against coercion
occurring. It is incumbent upon us that they be policed,
it is appropriate for them to involve sanctions and it is
totally appropriate for us to take action outside the
scope of the bill to deal with elder abuse and to prevent
it occurring in our community.
My apologies; I knew I would fail that test, but I did not
want to fail that test in a way which was disrespectful to
the issue or that did not recognise the gravity of the
issue in the way it has been put in the committee. I
appreciate the way it has been put and argued in the
committee.
Mr DAVIS — I do not want to go on much longer
on this, but I do want to just record my disappointment.
This is a very modest and practical step that the
committee could take to improve the bill, and it is just
very disappointing that the government will not
respond to this in the way I think they ought to. It is just
very disappointing.
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Committee divided on amendment:
Ayes, 15
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr (Teller)
Davis, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Morris, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Young, Mr

Noes, 20
Dalidakis, Mr
Dunn, Ms (Teller)
Eideh, Mr
Elasmar, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr (Teller)
Melhem, Mr
Mikakos, Ms

O’Donohue, Mr
Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms

Amendment negatived.
Sitting suspended 10.55 p.m. until 11.33 p.m.
Mr DAVIS (Southern Metropolitan) (23:33) — Just
on clause 20(1)(c) — ‘voluntarily and without
coercion’ — I just wonder if the minister might give us
his definitions of ‘coercion’ and ‘voluntarily’ and if he
would read into the record those definitions that he
intends.
Mr JENNINGS (Special Minister of State)
(23:33) — The issue of coercion, as it would normally
be understood, actually means to force someone to do
something. I think probably the simplest way for us to
understand that concept is the best way, because in fact
the accepted plain English understanding of that word
covers the range of actions and intimidation that may
lead to that occurring.
‘Voluntary’ is actually something that is at the
philosophical heart of every aspect of this piece of
legislation. The process has been organised to give
effect to the determination of a person who wants to
voluntarily, of their own volition, make a decision
about their treatment at the end of their life. That is the
important test — that they are acting freely on their
own initiative in relation to their request to be assessed
in this way.
Mr ONDARCHIE (Northern Metropolitan)
(23:35) — Minister, the clause relates to the medical
practitioner’s capacity to make an assessment of the
patient. What criteria or what process will the medical
practitioner use to assess that the person has been able
to make this decision without coercion?
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Mr JENNINGS — Mr Ondarchie, we have on
many occasions during the course of this committee
discussed the professional training, experience and
acumen that a medical practitioner would bring to bear
in relation to their ability to make assessments, which is
consistent with their normal course of medical practice,
to be able to obtain relevant information about the
motivation of their patients. Beyond what they would
bring through their experience and their training, we
have also talked about the training that would be
created specifically to assist them in acquitting their
responsibilities and training modules that would be
developed by the implementation task force to be
enacted with relevance to professional bodies and
training providers and institutions to deliver those
outcomes. That issue in its own right has been
discussed probably over 2 or 3 hours up until this stage
of the committee.
Mr ONDARCHIE — Thanks, Minister. The clause
does not suggest that the medical practitioner may, if
they feel like it, if they want to, do an assessment; it
says that they must do an assessment. So if the medical
practitioner does an assessment because they are
compelled to and signs off that the person is acting
without coercion and subsequently we discover that
person was coerced into that decision, will the medical
practitioner face a malpractice suit?
Mr JENNINGS — The issue of the way in which
the medical practitioner acquits their responsibilities
under this act, under any other acts or under the
regulatory environment in which they operate will
really depend upon the completeness and
appropriateness of their actions under all of that
regulatory environment. Depending upon whether this
is the sole error that they may have made, which may or
may not ever be proven in relation to this issue, it may
or may not be sufficient to trigger that outcome that you
are suggesting. The issue is how many aspects of the
duty of care, either in this legislation or in other
requirements, has the medical practitioner satisfied or
not satisfied that would lead to the appropriate recourse
and sanction that may be applied to them.
Mr ONDARCHIE — Minister, this is the problem.
The medical practitioner has absolutely no way of
100 per cent guaranteeing, despite a range of prognostic
tools that they are using to assess the patient’s medical
condition, that this person has not been coerced into
making this decision. We have got many examples, and
I will not run through them tonight — because you
know I can, but I will not for the efficiency of the
house — but it is possible that they could be coerced.
So how is it that you as a government expect the
medical practitioner to sign off that the person has not
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been coerced when it is possible? That is the nub of the
problem that I have with this bill.
Mr JENNINGS — In their ability to assess these
matters they make clinical decisions each and every day
in their practice, and they have a responsibility for the
limits of the investigative and diagnostic assessments
that they make. They are required to make referrals if
there is any question outside of their particular
specialisation or expertise, and they are required to
account for that.
I remind Mr Ondarchie and other members of the
committee that whilst in this instance there has been a
concerted series of questions and argument put that we
should be mindful of the incidence of elder abuse in our
community — and quite rightly that is the case — this
is an additional regulatory environment that currently
does not exist, and it is an environment where these
issues would be assessed as part of a consultation that
otherwise might not be an assessment. There may not
be an opportunity under existing medical practice for
this to be consciously and directly assessed in the way
that it is going to be under this act. So in fact this is
adding to the entry points for a senior member of our
community to discuss their personal circumstances and
have them assessed by a clinician beyond what is the
current practice.
Mr ONDARCHIE — Minister, I refer you again to
the research of 2016 by White Reid, Harris, Harries and
Stone, A Systematic Review of Predictions of Survival
in Palliative Care: How Accurate are Clinicians and
Who are the Experts? That research indicated that
48.87 per cent of patients in the Oregon model cited,
and I quote, ‘being a burden on family friends and
caregivers as a reason to end their life’. If one in two in
the Oregon model indicated that they felt they were a
burden on the family, how can we be assured through
this legislation that one in two are not being coerced
into this?
Mr JENNINGS — Earlier today I had a long
conversation with Dr Carling-Jenkins about this issue,
and she actually cited the same statistical analysis. In
that discussion, in which again I might share her
concern, and I might share your concern about that
being the felt experience of a person who may be
seeking access to this scheme — they may feel that
way — that burden may or may not be something that
constitutes coercion, because in fact it may be part of
their motivation. Indeed the assessment about their
capability and their confidence level about making this
decision, which is an informed and enduring decision,
will depend upon what has been clinically assessed to
be their state of mind in relation to their competence to
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make this decision and the reasons that drive this
decision. Whilst it may well be that in fact they may
have a sense that they — due to loss of capacity in
terms of their physical ability to look after
themselves — may be a burden on their family, this is
actually something that they are experiencing
themselves and it is not necessarily being forced upon
them. Sometimes it may relate to the actions of their
loved ones, or it may just be a natural response of
diminished capacity that in fact leads to that sense.
Ms Crozier interjected.
Mr JENNINGS — Yes, it is possible, but in fact
there is not necessarily a linear correlation and a
one-to-one correlation between those people who may
feel as though they are a burden on their family or their
loved ones and any action of coercion; they may or may
not be connected.
Committee interrupted.

DISTINGUISHED VISITORS
The ACTING PRESIDENT (Mr Elasmar)
(23:45) — We have in the gallery a former member for
Rodney in the Legislative Assembly, Mr Noel
Maughan. Welcome.
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Ms CROZIER (Southern Metropolitan) (23:45) —
Minister, Mr Davis asked you in his question about the
definitions of ‘coercion’ and ‘acting voluntarily’. My
question is, after listening to your answers to
Mr Ondarchie’s questions: does this provision require a
medical practitioner to assess whether a person may be
being subject to undue influence but it might fall short
of coercion as per that definition that you provided but
is still compatible with acting voluntarily? Can you just
provide the committee with an answer to that question?
Mr JENNINGS (Special Minister of State)
(23:46) — The example that you have just given is that
there may be instances that may implicate coercion that
may or may not exist. The real issue then is: what is the
independent driver of decision-making by the person in
question? It is the voluntary nature that in fact is the
fundamental assessment: what is the voluntary,
enduring, informed decision of the individual? That is
the first aspect. The second aspect is: is that voluntary
determination being affected by actions of coercion?
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That is a secondary assessment within that frame of the
primacy of the determination of the person.
Ms CROZIER — Thank you, Minister. So in that
example and scenario that we have just spoken about, if
the medical practitioner is meeting the person for the
first time, how can he fully assess whether that subtle
undue influence that is not quite coercion may be
present or not in terms of some of those issues that we
have raised in the committee previously?
Mr JENNINGS — I think that is a fair question, but
it is something that we have actually discussed on a
number of occasions, and it relates to the experience,
the training, the current professional acumen of the
medical practitioner in terms of undertaking their
consultations and in this case their assessment and what
additional information they may need to validate their
assessment. That is actually something that this bill
suggests is an expectation of the acumen of the medical
practitioner, perhaps augmented by additional specialist
expertise in this area if they believe that this requires
further exploration, and the training will be provided to
ensure that they hone their skill in relation to being able
to assess these matters.
Mr FINN (Western Metropolitan) (23:49) —
Minister, if the medical practitioner assesses the person
who is fronting the doctor for the first time for the first
assessment and at the end of that assessment that doctor
comes to the view that the person who is in front of him
or her is in fact being coerced — now, we know that all
the process stops; it is very clear in subclause (2)(a) that
the process stops — what happens in terms of a holistic
approach to the welfare of the person who is being
coerced? It is all very well for the doctor to say, ‘Well,
I’m not going to help you with what you apparently
want’, and that is all over, but we all know that that
person could well go to the next doctor, who will not
perhaps be as conscientious as the first doctor. Is there
anything in the legislation which suggests or indeed, as
this legislation is so fond of saying, encourages the first
doctor to actually help the person who is being coerced,
or is the person who is being coerced just fobbed off to
the next one until they find a doctor who will assist
them to partake of death?
Mr JENNINGS — No. In fact I thought you were
going to complete your question in a different way. I
thought you were going to actually ask that they refer
them off to somebody else who will address the
question about whether they have been coerced or
intimidated.
Mr Finn — No, no.
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Mr JENNINGS — I was hoping you were going to
say that, because in fact I would hope that in one way
or another there is action taken to provide support to the
person in question. That is what I would hope.
Mr Finn — Well, we’d all hope that —
Mr JENNINGS — Good.
Mr Finn — but is there anything in the legislation
that even suggests, encourages or mandates it?
Mr JENNINGS — There is the requirement in the
first instance that alternative care plans to pursuing
assisted dying be actively explored. In fact that is
actually something that we have already covered in
previous clauses. There is a requirement to make sure
that care plans, palliative care options, other medical
supports and other support plans are actually developed
and put in place as an alternative to participating in or
augmenting the entry point to the voluntary assisted
dying scheme.
There are also other expectations, depending upon the
severity of the circumstances you are describing, where
medical practitioners may seek the intervention of
human services agencies in relation to providing
support. I imagine that there are circumstances in
severe cases where it may become a challenge for
medical practitioners in relation to whether they feel
there are opportunities afforded to them to deal with
aspects of reporting criminal activity or finding
pathways by which that criminal activity may be
investigated and explored.
Those challenges and those opportunities for those
recourses already exist outside this piece of legislation
and would be a feature of day-to-day practice each and
every day. I am sure there are many medical
practitioners who come into contact with patients where
they see the potential for abuse to be a feature of their
patients’ lives and they have to take action when they
can to make referrals to agencies to deal with those
consequences already.
Mr FINN — Minister, we have heard the expression
‘Hope springs eternal’, and from listening to you
tonight it seems that is the case. You are hoping for a
whole range of scenarios to come about, but it seems to
me that that hope is not exactly turning into action. My
concern is that a son, a daughter or even a grandchild
might take Mum or Dad or Nanna to the doctor, having
convinced Mum or Dad or Nanna that indeed they are a
burden on the family, with the hope of getting hold of
their $3 million home in the not-too-distant future; and
of course Mum or Dad or Nanna go to the doctor, the
doctor assesses Mum or Dad or Nanna and comes to
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the view that they are being coerced. That is where
hope kicks in, I understand, but what I am really
looking for is some mandate whereby a doctor will be
forced to take action — a bit like mandatory reporting,
if you will — to ensure that the interests of that person
are protected from the son, the daughter, the
grandchildren or whoever is doing the coercing, so that
when the process is terminated with this particular
doctor they are not taken from one clinic to another in
the hope of getting this process kicked off again.
I am very hopeful that we might actually see some
action in the legislation — maybe a late amendment. I
will not put it up, because I know that if I put it up, you
will not accept it. But if you were to put it up, then we
would accept it because we have the best interests of
Victorians at heart. That is something I sincerely hope
the minister will take very seriously, because if you
have old, frail and vulnerable people who are being
coerced and the doctor realises that they are being
coerced but does not actually act upon that, then I think
we have got a bigger problem than we might otherwise
have had. So I ask the minister to give that
consideration and maybe give some undertaking that he
will come back to the committee with an amendment to
that end.
Mr JENNINGS — Can I encourage Mr Finn to
take up this conversation in clause 85, with the offence
that currently sits within the bill, before the amendment
that he is imploring me to introduce. Clause 85 says:
Offence to induce another person to request voluntary
assisted dying
(1) A person must not, by dishonesty or undue influence,
induce another person to make a request for access to
voluntary assisted dying.

The penalty for this is five years maximum, or
600 penalty units, for an individual.
An honourable member interjected.
Mr JENNINGS — Or both, yes. Mr Finn is
imploring that this bill actually have provisions to say
that if a medical practitioner, or anyone else for that
matter, becomes aware of that — the example that he
gave of someone taking Dad, Mum or Nanna off for
that purpose — then they are liable to be prosecuted
under that provision.
Mr FINN — Yes, they are indeed liable under
clause 85 to be charged, found guilty and convicted, but
there is no obligation on the doctor to ensure that that
comes about. That is what I am asking about. I am not
asking about what happens to the son, the daughter or
the grandchildren; I am asking about the role of the
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doctor in ensuring that the person who is being coerced
is properly protected. That is the point that I am
making — the role of the doctor — because the doctor
is the one who has made the assessment that this person
is being coerced. As things stand at the moment, that
doctor is perfectly within their rights to send Nanna,
Mum or Dad or whoever on their way and Nanna will
pop up at the next doctor’s surgery in the hope of
getting hold of a locked box full of poison at some
stage. What I am really asking for is some — and I
think a lot of doctors would act on this — mandated
action by the doctor, as I said before, like mandatory
reporting, to ensure that the people who are being
coerced are properly protected.
Ms CROZIER — Minister, if I could just follow on
from Mr Finn’s line of questioning, could I get some
clarification. If a medical practitioner suspects that
somebody is under coercion or undue influence and that
person is then knocked out from that assessment by that
medical practitioner and they then move on to the next
medical practitioner to try and meet the eligibility
criteria, is there an obligation that the first practitioner
who has denied them the eligibility criteria requirement
pass it on, or is there no way that that second medical
practitioner will ever know that the person has been
denied in the first place? Could you clarify that for me?
Mr JENNINGS — In the first instance this is an
issue that we actually just discussed earlier in the
context of the line of questioning that Mr Morris took
us to in relation to what actually happens after an
assessment. Mr Morris’s line of questioning was about
multiple assessments that may be taken, so they are the
same issue in that regard. There is a reporting
requirement of the assessment to be provided to the
Voluntary Assisted Dying Review Board, who would
be aware of that circumstance.
Ms CROZIER — How long would that take,
though?
Mr JENNINGS — The assessment would be
notified to them within seven days. But I just want to
come back. I want to talk to people in the box about the
issue that you have raised and Mr Finn has raised.
Ms CROZIER — But if it is within that seven days,
how would it practically work?
Mr JENNINGS — I am going to come back and
give you an answer that Mr Finn will be happy with.
Regarding the pathway to reporting incidents where
coercion is believed to have taken place and been
assessed by the medical practitioner and that
information is shared with the Voluntary Assisted
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Dying Review Board, we believe that the review board
would then refer that matter to the police, effectively
completing what your expectations would be.
Mr Finn — Is that compulsory? Do they have to
report it?
Mr JENNINGS — They have to report it to the
board as part of their reporting requirements, and then
the board would refer it to the police.
Mr FINN — What happens if the doctor does not
actually report it? The doctor, as you say — and I
accept what you say — has to report this coercion to the
medical board. What if the doctor does not? Is there any
penalty for the doctor if he or she does not actually
report that coercion?
Mr JENNINGS — This goes back to the question
that Mr Ondarchie asked me when we came back after
the break which was in relation to that specific
question. He talked about what the consequences may
be for the medical practitioner, and I indicated that
would depend upon whether this was the sole issue
which was the failure of the medical practitioner or
whether there were other failures in the duty of care or
other forms of actions in relation to failure under the
bill; what potential remedy or sanction would be
applied to the medical practitioner would depend on
that. If there is seen to be a serious case of malpractice
either in accordance with this law or other laws that
cover a medical doctor’s registration, then they may be
subject to consideration by AHPRA and there is the
potential for them to lose their registration to practice.
Ms CROZIER — Minister, if I could go back to
that issue that I raised just to seek further clarification
on the example I spoke of, where somebody did not
meet the eligibility criteria or the medical practitioner
felt there was undue influence — there was undue
influence, not quite coercion — that would be reported
to the board and action would be undertaken within a
period of seven days, correct?
Mr JENNINGS — Yes.
Ms CROZIER — Thank you. So if that person was
not then signed off by that medical practitioner and
within that seven days went to another medical
practitioner and that one did not recognise the same
signs and signed off and gave them the prescription,
what would happen in that scenario? Somebody has
reported to the board, the board has not had time to
come back and there is no follow-through. You can see
where I am going with this. There is no follow-through
for that person to be tracked in that period of time. If
that was coercion in the first instance and that person
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did take the substance knowingly, is there any liability
for that doctor but also the people involved with the
patient as well?
Mr JENNINGS — The process is actually not quite
as quick or as linear as you describe, and I take you
back to the issue of an assessment being reported to the
board. In your example there would be a second request
for an assessment that may or may not be done
immediately. Indeed we believe the actions of
clinicians in most instances will be to seek approval for
obtaining previous medical records and to do a proper
assessment based upon those medical records. In this
case you cannot necessarily rely on the matter that you
referred to, but you would hope that in fact that aspect
of their medical records would also be considered. That
is one.
Next, beyond that second assessment there would need
to be from the coordinating medical practitioner a
subsequent assessment made by a consulting medical
practitioner, so that is the second assessment. There
would then need to be the written declaration, and then
there would be an assessment by the secretary of the
department in relation to the permit. So there are a
number of steps.
Ms CROZIER — How long would all that take
then — what you have just described?
Mr JENNINGS — I might take some advice about
how long that would take, but that would not occur in
rapid succession. In fact there would be a significant
time frame that would take place. The minimum that
this could take place in is if someone was assessed to be
in the last 10 days of their lives, and in terms of the
rapidity of how those various gateways would actually
be assessed, that would be the minimum time frame.
But usually it would not be as quick as that. In the
interim there is the ability for the Voluntary Assisted
Dying Review Board to be mindful of not only the
initial assessment but then the two subsequent
assessments and the process of the second request, and
there would be an expectation that they would have the
administrative capability of addressing that question if
there were some alarms raised in relation to the trigger
point for your concern in your question.
I have been advised that the answer that I have given is
the minimum requirement in terms of time that would
take place —
Ms Crozier — Ten days?
Mr JENNINGS — The minimum is 10 days. The
normal practice we would assume is that because of the
sequence of actions that need to take place it is highly
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likely that it will take more than 10 days, but given the
concern we may as well say for the purposes of
answering your question that it applies over the
minimum.
Ms CROZIER — Thank you, Minister, for that
clarification. In that scenario, if there was an issue, you
are satisfied that that information through the medical
records process being obtained would be undertaken, so
there would be protection because of that 10-day
period. That is exactly what you said, yes?
Mr JENNINGS — Yes.
Mrs PEULICH (South Eastern Metropolitan)
(00:14) — I just have one question. The coordinating
medical practitioner assesses the person. The person
has either satisfied the criteria or has not. I think the
questions and the debate on preceding clauses have
demonstrated the significant holes in the various
provisions, including the eligibility criteria, the person
understanding the information required to be provided
under section 19(1) and the concerns about whether a
person is acting voluntarily and without coercion. I am
not sure whether the question of the person’s request
for access to voluntary assisted dying being enduring
has been sufficiently teased out. Clause 20(2) states
that, if the medical practitioner is not satisfied as to any
matter in subsection (1), the person is deemed to be
ineligible and the request and assessment process ends.
The issue of doctor shopping has been raised. Has the
government given any thought to red flagging an
individual who may be doctor shopping for an opinion
that facilitates VAD rather than, if the person is deemed
to be ineligible, the process stopping and that is it? Has
there been any thought to how that may be red flagged?
Mr JENNINGS — Effectively it has not been
described as red flagging in the way that you have just
described it, so that is perhaps the new way in which
you have described potentially an issue of concern in
relation to what the person may be pursuing in relation
to multiple assessments or multiple requests. Earlier
this afternoon we discussed that issue in relation to
answering a series of questions from Mr Morris and
what the Voluntary Assisted Dying Review Board
(VADRB) would be mindful of in providing advice to
medical practitioners if there were some alarm for that
reason.
At no stage during the committee today has it been
described as red flagging, but the effect of it is that, in
the way that you have just described it, if there is
concern about a consistent assessment process, that
means that a person for whatever eligibility criteria they

VOLUNTARY ASSISTED DYING BILL 2017
6294

COUNCIL

fail to satisfy, whether it be the nature of their
prognosis, whether it be through capability, whether it
be through the existence of coercion — whatever the
reason may be — the review board would be mindful
of those circumstances and mindful of multiple requests
that may exhibit a pattern that in fact may provide them
with some guidance and advice to any practitioner
where a further request may be made.
Mrs PEULICH — How would that work?
Mr JENNINGS — How that would work is that the
incidence of the assessments would be recorded by the
review board, and then the review board would, as
successive assessments were made, track that
experience of assessments and they would effectively,
without necessarily seeing it as a designated red flag,
have some alert to the fact that there may be some
matters of sensitivity in relation to the reliability of any
assessment by two practitioners that suggest that the
process be concluded. That may mean that they check
the veracity of the assessments. It may mean that they
have conversations to validate the clinical assessments
that so determined the outcome. They may choose to
review the appropriateness of the assessments.
There are a variety of aspects that they may develop in
terms of their working guidelines and their practice in
relation to addressing this issue, but we are confident
that they would be alive to the considerations that we
are actually talking about. The information is going to
be provided to them to enable them to do that tracking,
and there would be an expectation of them acting in
accordance with the gravity of what comes to them.
Mrs PEULICH — So would the VADRB be
communicating concerns pertaining to a particular
individual to VAD doctors? How would that work?
How would they actually communicate the concerns?
Mr JENNINGS — Very likely as close as possible
in real time to have communication with them. Every
time that I have actually had a conversation with people
in the advisory box about these matters, there is an
expectation that there will be conversations about these
types of matters.
Mrs PEULICH — I assume that there will be a list
in the possession of the VADRB of VAD doctors.
Mr JENNINGS — Yes.
Mrs PEULICH — Just harking back to the
previous training provisions, they will need to have that
training, so will there be a special category of clinicians
who will be VAD accredited? I am just wondering how
that is going to work. There obviously cannot be a
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memo to every practising GP, but there may be red
flags about individuals. In a parallel example, many
members of Parliament from time to time receive very,
very disturbing emails from people who clearly have
mental health issues, and from time to time we think,
‘What do I need to do to not ignore them?’. We are all
broadcast in these communications. What action, as
responsible individuals, do we need to take to prevent
this person from doing harm to themselves and/or
others? So, using a similar experience, will the VADRB
be taking some proactive action to inform VAD doctors
of an individual who may be doctor shopping in order
to find a favourable response to a request for VAD?
Mr JENNINGS — I think it is unlikely to be
broadcast. It is likely to be one that is responsive to any
requests that are made, rather than a broadcast of
circumstances of individual persons who may be
making requests. I think it will be through a
regularisation of the gateways of the assessment
process and being mindful of that passage, rather than
broadcast information sent across all doctors who
participate in the scheme, to actually say, ‘We have a
concern about patient X’. I do not think that is an
appropriate way for that to work. But ultimately the
practice method of the review board and the way in
which they will acquit these responsibilities will be
aspects for them to work out the appropriate way to
give maximum protection and scrutiny to the scheme.
Already I have probably created a series of expectations
around how they will organise their work, and probably
I should give them some scope to put that into practice.
Committee divided on clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms (Teller)
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ramsay, Mr (Teller)
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 12
Carling-Jenkins, Dr (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr

Clause agreed to.

Fitzherbert, Ms
Lovell, Ms
Morris, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
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Clause 21
Mr ONDARCHIE (Northern Metropolitan)
(00:30) — Given that the medical practitioner must
notify the patient of the outcome of the medical
practitioner’s first assessment, if the outcome is not the
outcome that the patient would desire, what precludes
them from seeking another first assessment?
Mr JENNINGS — Mr Ondarchie, you know the
answer to this question.
Mr Finn interjected.
Mr JENNINGS — Yes, but we have answered it. I
look at this clause and I see that we have actually
discussed this clause in about 10 different ways over
the last few hours, and I think to myself, ‘This clause is
so simple, so straightforward, what could possibly be
asked about it which is new?’. The question that I am
asked is not new. The question that I am asked has
actually been answered. Mr Morris asked me a question
many hours ago about what happens in relation to — I
will tell you exactly where the whole conversation took
place.
Mr Ondarchie interjected.
Mr JENNINGS — Well, no. It may or may not be,
depending on how often I am asked the question.
Mr Ondarchie interjected.
Mr JENNINGS — Yes, but it has been asked in the
committee on a number of occasions by a number of
individuals. When we discussed clause 12, we talked
about a person making a first request and what happens
if they make a subsequent request and the
circumstances, if they make a second request, as to how
we have a determination about how many requests they
can make and how many assessments there will be.
There is no prohibition in relation to making multiple
first requests, and we actually talked about whether that
is a real situation or a hypothetical situation. It does not
exist in other jurisdictions; it has not occurred often. I
am just indicating to you, Mr Ondarchie, on many
occasions during the course of the last 12 hours we
have discussed it. There is no prohibition on multiple
requests, but ultimately in terms of the process there
can only be one live request that is actually assessed to
its completeness and acted upon.
Mr DAVIS (Southern Metropolitan) (00:33) — It is
a simple question. Is it the government’s intention to
somehow or other prescribe how that notification
occurs? Is it by a formal letter, is it by phone, or is it to
be that no mechanism is prescribed?
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Mr JENNINGS — In relation to subclause (2) there
are forms that are associated with the legislation. In
subclause (1) no, not in a prescribed form.
Mr FINN — Minister, on clause 21(2), within seven
days after completing the first assessment — and I do
hope this question has not been asked; I am very, very
hopeful this question has not been asked — the
coordinating medical practitioner must complete the
first assessment report form and give a copy of that
form to the board. Why?
Mr JENNINGS — I can say I have been asked a
whole series of questions that had a much bigger
preamble but did not have such a pithy and relevant
question at the end of them. It does actually relate to
this clause. Good on you, Mr Finn, for asking such a
question. It is on the clause.
Mr Finn interjected.
Mr JENNINGS — You should. I think you should
get up like I do sometimes when I do a bit of a lap to
keep the circulation going. You can actually do a lap of
honour.
The reason that it is a good idea is that it enables
compliance with the legislation, but more importantly it
enables the process of real-time awareness of the
review board knowing which requests have been made,
what assessments are being made and how they are
being processed in real time to see how many live
applications there may be to deal with the issues that we
have been discussing before about whether there may
be, in Mrs Peulich’s terms, any red flags in relation to
the actions of patients or the actions of medical
practitioners. This facilitates the real-time awareness of
the review board, who are charged with the
responsibility for quality assurance and compliance
with the legislation.
Clause agreed to; clauses 22 to 26 agreed to.
Clause 27
Mr JENNINGS — I move:
4.

Clause 27, lines 22 to 24, omit “the consulting medical
practitioner must refer the person to a registered health
practitioner who has appropriate skills and training” and
insert “, for example, due to a past or current mental
illness of the person, the consulting medical practitioner
must refer the person to a registered health practitioner
who has appropriate skills and training, such as a
psychiatrist in the case of mental illness”.

My further amendment 4 is subsequent to the
amendments I moved in clause 3 — inserting two
definitions, one in relation to mental illness and one in
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relation to a psychiatrist — and clause 18, to which I
moved an amendment to make it a requirement on the
coordinating medical practitioner for someone who
may, in the view of their clinician, have a past or
current mental illness, to refer them to a specialist to
assess capacity, and with this amendment, just for
completeness, the requirement for referral to a specialist
opinion now includes this provision which would allow
specifically for the consideration of a psychiatrist in the
case of mental illness.
Amendment agreed to; amended clause agreed to.
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Clause 29
Mr JENNINGS — I can indicate to the chamber
that Mr Davis’s proposed amendment is actually a
corollary to the one that he moved before. I am happy
to indicate that the government was not in the position
to accept his previous one. I can indicate to the chamber
that because he is adding to the definition of coercion,
we are not in a position to accept it again. I have created
the opportunity for him to come into the chamber and
move his amendment; he has not taken up that option.
Why anybody else would, I do not know. We can move
on.

Clause 28
Mr JENNINGS — I move:
9.

Clause 28, line 34 omit “process.” and insert “process;”.

10. Clause 28, after line 34 insert —
“( ) that if the person is receiving ongoing health
services from a registered medical practitioner
other than the co-ordinating medical
practitioner, the person is encouraged to
inform the registered medical practitioner of
the person’s request to access voluntary
assisted dying.”.

The latter amendment to clause 28 takes effect after
clause 28(1)(f), so it would create a new provision that
if a person is receiving ongoing health services from a
registered medical practitioner other than the
coordinating medical practitioner, the person is
encouraged to inform the registered medical
practitioner of the person’s request to access voluntary
assisted dying.
This is another aspect of the amendment that I made to
clause 19 relating to the expectation that the
coordinating medical practitioner has, in consultation
with the patient, asked that the patient’s regular doctor
be involved in the information sharing and be made
aware of this assessment, and at the behest of the
decision of the patient this may occur. It will not occur
without the agreement of the patient. Indeed in
anticipation of this provision being agreed to I have
indicated that there is a specific form in schedule 1,
which would be included in the assessment by the
medical practitioner, showing that that conversation had
taken place and whether the patient had agreed or not to
that information being shared with the regular doctor,
and then if not, that would be recorded and passed on to
the review board.
Amendments agreed to; amended clause agreed to.

Clause agreed to; clauses 30 and 31 agreed to.
Clause 32
Mr ONDARCHIE — Minister, this is a matter
about transferring the role of coordinating medical
practitioner. What is the process for the transfer of
patient records and personal knowledge, given you
have quoted the privacy act throughout your
discussions tonight?
Mr JENNINGS — Mr Ondarchie, did you just ask
me what the process is? Is that what the question was?
Mr ONDARCHIE — Yes, for the transfer of
records.
Mr JENNINGS — Okay. The process is actually
outlined in clause 33, which is the clause immediately
after this clause.
Mr ONDARCHIE — That is why I asked; you
have answered.
Mr JENNINGS — It was a trick question!
Mr ONDARCHIE — What happens to the
person — or the patient, as I would rather call them —
involved here if, at the coordinating medical
practitioner’s own initiative, the coordinating medical
practitioner cannot find somebody else to pick up the
role as coordinating medical practitioner? In other
words, what happens if they cannot effect the transfer?
Mr JENNINGS — I might choose to have a
conversation about this.
The only reason that I am smiling — this is a very
serious matter of course, as every matter is a serious
matter — is that this has become a bit of a
chicken-and-egg type of answer to your question. It
depends upon whether the coordinating medical
practitioner already has, and the process has, a
consulting medical practitioner already identified who
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has actually accepted that brief. In those circumstances
the consulting medical practitioner would have already
been prepared to engage in this process, and it would be
expected that the consulting medical practitioner would
be requested to be the coordinating medical practitioner
and a further consulting medical practitioner would be
found. That could be the pathway to resolve this
problem.
If not, in those circumstances — and this relates to a
question that Ms Crozier asked me a long time ago —
there may be circumstances where the patient would be
left to make that request on their own, and you would
actually hope that the information that would be
available to them about medical practitioners who
participate in voluntary assisted dying would be
available through the mechanisms that we talked about
previously through the service directory for medical
practices that we discussed before, which is regulated
by the Medical Board of Australia, and in fact that that
would create an information base by which the patient
could access that for themselves.
Mr ONDARCHIE — Thank you, Minister, for that
attempt to answer the question, but my question was:
what happens when there is not somebody willing to
pick up the transfer? I know you have outlined a
potential scenario here, but for the sake of this
discussion, if a patient at the initiative of the
coordinating medical practitioner is to be transferred
and they cannot find somebody to accept the transfer, is
that patient then left in limbo?
Mr JENNINGS — In fact I did answer it, because
if it cannot be secured through the actions of the
coordinating medical practitioner or, in the example I
gave, the consulting medical practitioner — the
combination of both of them cannot actually solve this
issue — then that request and that assessment process is
effectively completed and the patient would indeed
need to make a further request to commence the
process.
Clause agreed to; clause 33 agreed to.
Clause 34
Dr CARLING-JENKINS (Western Metropolitan)
(00:49) — On clause 34, we are talking about
division 5 and written declarations. I would just like to
confirm that I am reading this correctly in clause 34(3):
… a person may sign a written declaration at the direction of
the person making the declaration if—
(a) the person making the declaration is unable to sign
the declaration; and
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(b) the person signing—
(i)

is aged 18 years or more; and

(ii) is not a witness to the signing of the
declaration.

So can you just confirm that this could be a family
member or other person who is knowingly a
beneficiary under a will of the person making this
declaration — that it could be someone very close to
the person?
Mr JENNINGS — The information that is in front
of me would indicate that there are restrictions on who
may be eligible to be able to complete this aspect. I am
going to have a conversation briefly with the advisers in
the box about this matter. I think it relates to the
prescriptions that you and I have discussed in relation to
those who are authorised to interpret or communicate or
be witnesses to various elements and the prohibitions
that we have discussed on a number of occasions, but I
will just go and confirm.
Dr CARLING-JENKINS — Thank you, Minister.
I think interpreters are at clause 34(5), though.
Mr JENNINGS — So you actually say you are
okay with the interpreter side of the equation.
Dr CARLING-JENKINS — I am just saying that
is clause 34(5); I was asking on (3).
Mr JENNINGS — Yes, okay. The issue about the
prohibition on witnesses is actually as I have described
before, but on the issue about the person signing on
behalf of a person who is not capable of signing, that
signature, as it is verified by the witnesses, is acting in
accordance with the stated intention of the person.
Under those circumstances there is no prohibition on
who is actually acquitting that physical action of
signing the document.
Dr CARLING-JENKINS — So that means it can
be a family member or someone close to that person.
Thank you for the clarification, Minister. I appreciate it.
I am not going to belabour the point around interpreters.
I just want one point of clarification on subclause (5),
and this does arise out of the advice that you provided
to me. I appreciate that, and that advice has been tabled.
Clause 34(5) says that if a written declaration is made
with the assistance of an interpreter, the interpreter must
certify that documentation. Will this definition of
‘interpreter’ be broad enough to expand to the existence
of anyone who assists with communication?
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Not everyone will be an accredited interpreter.
Accredited interpreters are normally for different
languages. Particularly in the disability area, we do not
normally call someone an accredited interpreter. They
might be a speech pathologist who has a specialty in the
area of augmentative communication, but they are not
called an accredited interpreter, so I am just wanting to
confirm that that person will be responsible for signing
that form if they have had an influence or given any
assistance on communication facilitation.
Mr JENNINGS — Earlier in this committee, many
days ago, we discussed the National Accreditation
Authority for Translators and Interpreters. Are you
saying that that is actually not something that you
believe covers the field appropriately?
Dr CARLING-JENKINS — That is correct. I do
not believe that that covers the field of disability
appropriately. A speech pathologist, for example, who
is interpreting on augmentative communication is not
an accredited interpreter. They are qualified to facilitate
that communication, but they are not by definition an
accredited interpreter, so what I am looking for is a
confirmation that anyone who facilitates
communication in any way, using the speech
pathologist as an example again, will need to sign this
particular written declaration.
Mr JENNINGS — The material that is actually
before me reminds me, consistent with what we have
just said — and you have reminded the committee that
an interpreter could be, in this instance, an occupational
therapist or a speech pathologist who has undertaken
non-verbal communications training — that their
services may be provided by a disability support
service, and that was actually certainly something that
we discussed the other day. In relation to the aspect of
the prohibition of family members or people who may
obtain a material benefit from the person’s death, there
is a prohibition on those people from assisting a person
to make the written declaration.
Dr CARLING-JENKINS — Thank you for your
answer, Minister. I am really struggling to get that
answered. When people are not accredited, will
regulations be introduced around this to ensure there is
some kind of accreditation or criteria to ensure that
someone is signing that written documentation
described in clause 34?
Mr JENNINGS — If you have indicated an
additional expectation that, beyond the accreditation
that we talked of the other day, those providers should
have a system of regulation that makes sure that there is
confidence in the communications and interpretation
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support that should be provided, we will need to
consider the way in which that accreditation may
comply with the protocols and the practices that are
associated with this bill. The implementation task force
would be charged with the responsibility of ascertaining
the veracity of how that regulatory environment should
be established.
Mrs PEULICH — I have just a few questions if I
may. Under division 5, written declaration, clause 34,
what if a person is illiterate? Are you anticipating that
there will be a pro forma form filled out, and what if
that person does not — well, physically they may be
able to — have the literacy to sign their name?
Mr JENNINGS — I think this is a variation on the
obligation to make sure that a person demonstrates the
capability to be able to complete their requirements
under the legislation. It is essential that the
communication that takes place is in a form consistent
with the series of questions that I have just been asked
by Dr Carling-Jenkins — that is, to actually make sure
that the information is communicated clearly in both
directions in relation to the understanding of the person
whose written declaration has to be made in their name,
that they authorise the content and that they are clear
about the content when the declaration is made on their
behalf.
Mrs PEULICH — So just to get it right, a person
may be able to dictate what is written — is that right —
and somebody else signs on their behalf?
Mr JENNINGS — Yes, that would be the case.
Mrs PEULICH — In relation to clause 34(5) and
the requirement for an interpreter, as we have covered
previously, many emerging communities do not have
qualified interpreters, so how would this work?
Mr JENNINGS — I am sorry, can you ask that
question again?
Mrs PEULICH — Continuing with a hypothetical:
a person may not speak English, they may be
functionally illiterate or they may not be able to sign, so
they will need to dictate and have somebody sign on
their behalf, but if there is no suitable interpreter for an
emerging community, because there often is a dramatic
shortage of them, how would this work?
Mr JENNINGS — We discussed these types of
issues about a week ago, and that does not mean we
should not discuss them again, but there was a
recognition of a requirement for us to make sure that
anyone who seeks to make a request for their
assessment is supported where it is possible to enable
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them to complete the assessment. In this instance, to
make the request, to complete the assessment and to
complete the written declaration there would need to be
support found. You and I discussed previously how
challenging that might be in terms of resource
allocation, but I recognised on behalf of the government
that there is an obligation for us to assist people who
want to seek a request and have their assessment made.
I believe I gave undertakings that the implementation
task force would need to be mindful of the way in
which that resource allocation should be made to assist
people so that they could exercise their right if the
legislation is passed.
Mrs PEULICH — So if no suitable qualified
interpreter is available — I just want you to confirm or
clarify — would that person be able to meet this
requirement here in relation to the written declaration?
You are suggesting that perhaps the government may
be prepared to go to extraordinary lengths to source an
interpreter. I do not know whether that is always
possible — it may not be — but if that person is unable
to complete the written declaration under division 5
because no interpreter is available, would they be able
to proceed?
Mr JENNINGS — The government accepts that
there needs to be consideration of the resources and the
ability to assist people in exercising their right in the
circumstances where they may be eligible to participate
in the scheme to request an assessment be made for
their eligibility, and in the circumstances where that
proves to be impossible for reasons of a lack of ability
to communicate, then I have to acknowledge that this
would be an aspect where that opportunity would not
be afforded to them until they could actually complete,
through some form of assistance, the communications
requirement to enable it to occur. I think when we
discussed this previously, even though you do not want
anyone to access the scheme, you made it clear to me
that you believe that my answers were insufficient to be
able to demonstrate that people, if they so choose —
Mrs Peulich — Well, you are now giving me an
assurance or an undertaking that this person would not
be able to proceed —
Mr JENNINGS — Well they would not be able to,
because in fact there would be a requirement for them
to express themselves clearly and —
Mrs Peulich — I am satisfied with that answer,
because it is actually a clear answer.
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Mr JENNINGS — Okay. Good. I will stop then.
Mr FINN — I have one question, and it concerns
the inability in the case of somebody who is not able to
speak but is still able to communicate in some way and
has indicated that they would like a declaration made
on their behalf. How would that happen? How would
that be brought about? What process would be used,
and would it be possible for somebody with perhaps a
vested interest to put words into a person’s mouth and
then sign the declaration on their behalf?
Mr JENNINGS — I think in regard to the elements
of this aspect of this declaration, Mr Finn in his
hypothetical question has made it very difficult to see
how this could be achieved other than by somebody
who actually is a communication expert who is able to
accurately interpret and communicate on someone’s
behalf, because in Mr Finn’s example presumably not
only can they not speak but they cannot write. In those
circumstances there would need to be somebody who is
a professional and accredited, in line with
Dr Carling-Jenkins’s questions, in relation to being able
to acquit that responsibility — that very onerous
responsibility, I might say, and a very difficult one to
undertake — and no-one should assume that that is an
easy task.
The person who could undertake that responsibility in
terms of being the conduit of communication and who
in that instance could be interpreted, through Mr Finn’s
line of concern, to be the creator of that document is
proscribed in relation to any pecuniary or beneficiary
interests that they may have in terms of their
involvement in that document, and they would be
subject to offences under this legislation in relation to
coercion or inducing or making false declarations, all of
which have significant sanctions and offences under the
legislation. As I indicated to you, if there was a benefit,
pecuniary or otherwise, that they would derive, they
would be prohibited from participating in the process.
Mr FINN — Just to be absolutely sure, Minister, it
would have to be a professional person who is
responsible for the communication facilitation, as I
think you described it; it would not be able to be a
family member who claims to be able to facilitate that
communication themselves.
Mr JENNINGS — The way that you have
described it, I would agree with. It cannot be that
person; it cannot be a person in those circumstances.
Clause agreed to.
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Clause 35
Dr CARLING-JENKINS — Clause 35 is around
the witness to the making of a written declaration, and I
just refer you to subclause (3), which states:
Not more than one witness may be a family member of the
person making the written declaration.

There is a point where two witnesses need to be signing
this declaration, and I just want to clarify: can one
witness be a son or a daughter and the second witness
be the son or daughter’s partner?
Mr JENNINGS — I am just going to have a
conversation about this, although I just remind
Dr Carling-Jenkins of the other aspects of clause 35,
particularly subclause (2), in relation to what may be in
some way implied by the question, although that was
not the question you asked me. But I will go and have a
conversation.
The example that you gave is extremely unlikely to
satisfy the test on the basis of the likelihood that it
would be very difficult for the son in question and the
son’s partner to satisfy the requirement that they would
not have a potential benefit from the will, and indeed
we would not expect them to be eligible to be a witness
in this circumstance.
Dr CARLING-JENKINS — So what I am hearing
is that it is unlikely in practice, but in theory that is what
the bill is saying. I can leave that as a statement.
Clause agreed to.
Clause 36
Mrs PEULICH — Clause 36 states:
(1) A witness who witnesses a person signing a written
declaration must—
(a) certify in writing in the declaration—
(i)

that, in the presence of the witness, the person
making the declaration appeared to freely and
voluntarily sign the declaration; and

(ii) that, at the time the person signed the
declaration, the person appeared to have
decision-making capacity … and
(iii) that, at the time the person signed the
declaration, the person appeared to
understand the nature and effect of making
the declaration; and
(b) state that the witness is not knowingly an ineligible
witness.
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Now, it seems to me extraordinary that a witness with
no particular qualifications would be deemed to be a
person suitable to make those types of assessments.
Can the minister explain how the witness under
clause 36(1) and then the second witness under
clause 36(2) can be in a position to properly judge
whether the person has decision-making capacity or
was subject to undue influence, dishonesty or other
unconscionable conduct?
Mr JENNINGS — The test that really would apply
is similar to what Mr Davis outlined to me a long time
ago in the committee when he talked about good
practice in relation to what a medical practitioner would
bring in relation to undertaking an assessment.
Mrs Peulich interjected.
Mr JENNINGS — But it is the same process in
relation to the fidelity of a conversation around these
matters and for them to verify within what is evident to
them by actively seeking clarification about this. This
written declaration is only relevant and is only made
after at least two assessments have been made by
clinicians and potentially other specialists in relation to
the eligibility of the person, because those clinicians
have to satisfy themselves that in fact that person has
acted freely in accordance with their request. This
written declaration only takes effect if it is consistent
with those assessments, and the witnesses in question
are only testing whether in their opinion this statement
is being made voluntarily by someone who is capable
of understanding the consequences of it at the time at
which they sign it. That is a simpler test for the witness
to assess, because it is a layperson’s interpretation of
what those requirements may be that are formally part
of the assessment process and will be completed by
clinicians. This is a statement issued by the person in
question after those assessments have been completed,
and it would only take effect if it is consistent with
them.
Mrs PEULICH — You said that you felt the
witnessing of this declaration was a layperson’s
assessment. I do not accept that at all. In fact I think
there has been an error made in the drafting of this bill.
I do not think it is possible. Maybe the intent was that
the witness simply witness a signature or
documentation rather than making assessments about
whether a person is free and is voluntarily signing the
declaration, whether the person has decision-making
capacity in relation to voluntary assistant dying and
whether the person appeared to understand the nature
and effect of the declaration. It is extraordinary that you
would think that a witness, who could be a family
member and the spouse of a family member —
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Mr Jennings interjected.
Mrs PEULICH — I just asked Dr Carling-Jenkins.
She felt that that was the meaning of your answer. But a
person who may not be an independent witness and is
certainly unqualified to make those judgements would
be required to make those judgements under this
particular provision. It is implausible. It makes no
sense. I think it must be an error in drafting. And then
you say that this would only stand up if it was
consistent with the assessments of the clinicians. Can
you point me to where in the legislation that is
contained?
Mr JENNINGS — It is contained in the process in
which after the initial request there are two assessments,
if not multiple assessments, of clinicians. Then there is
a written declaration that is made before the matter of
issuing the permit is considered. All of them have to be
consistent before a permit can be issued. So the only
way that a permit would be issued is if this statement is
consistent with the preceding assessments that have
been made by clinicians.
Mrs PEULICH — So a person, who could be a
19-year-old, who could have been a high school
dropout, who perhaps is not a direct beneficiary, could
be an eligible witness and is expected to form these
sophisticated judgements? I am sorry; nobody could
possibly be convinced that that would be the case. I can
understand your rationale that somehow, if the person
formed a contrary view, the process would not be able
to continue, but I just do not think it is a viable, realistic
and fair dinkum requirement for a person to form these
sophisticated judgements without any medical
training — without any training, without any particular
qualifications — and to be able to make these
judgements. It is just extraordinary.
Mr JENNINGS — I repeat that it will only have
any effect if it is consistent with the clinical
assessments that have preceded it. It will have no effect
otherwise. What the witness is doing is actually
witnessing a signature to a declaration that has been
initiated by the person, and as part of the witnessing
process I believe these requirements would indicate that
there should be a conversation that takes place around
the elements of the declaration to make sure that from
the witnesses’ perspective they can attest to what
appeared to them, because that is the test, to be the free
and voluntary nature of it — that the person making the
declaration appeared to have decision-making capacity
and they understood the nature and effect of making the
declaration, which was to enable the process to
proceed. They just have to make an assessment of those
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issues whilst they are witnessing the signature on the
declaration.
Mrs PEULICH — In the previous clause,
clause 34, there was reference to the use of interpreters
and Dr Carling-Jenkins’s concerns that augmentative
communication specialists were not necessarily covered
by that.
Just to recap my concerns, I believe there has been a
drafting error in clause 36(1) and (2). It cannot
ostensibly be feasibly and logically expected that a
witness, who may be as young as 18 and may be
completely unqualified, could form sophisticated
judgements about whether the person who is making
the declaration is doing so freely and voluntarily, has a
decision-making capacity — I think this is just crazy —
and appears to understand the nature and effect of
making the declaration. You are saying that they need
to have a conversation. I just find this astonishing,
unless it was just intended that it be just a certification
of a signature, as one would do when you fill out your
enrolment form or something like that and all that the
person needs to do is be 18 and be on the roll. So I
cannot see how a young person could acquit
themselves — not even just a young person but any
person. My mother, 84 years of age, could not acquit
herself if she were a witness for this particular clause.
You are saying that they need to have a conversation,
so perhaps you can then explain to us what types of
questions the person who is witnessing the signing of
the written declaration may ask to satisfy himself or
herself that indeed these conditions are being met.
Mr JENNINGS — I think, Mrs Peulich, other
members of the committee may be able to identify what
those questions may be themselves and the simplest
questions are probably the best in demonstrating this
issue. So a question under clause 36(1)(a)(i) would be
in its most direct form, ‘Are you doing this yourself on
your own volition?’. Under clause 36(1)(a)(ii) you
would ask a series of questions in relation to the
decision that they have actually made to pursue this,
such as, ‘Do you actually understand the consequences
of your action and what may flow from it?’, ‘How long
have you been determined to pursue this?’ or ‘What is
the process by which you have embarked on this
request and this assessment, and are you certain about
your determination to do so?’. Those are the types of
questions that you would ask somebody, and they
would either be able to answer them or not. If they were
not able to answer them, then you may not be able to
say that they appeared to be able to witness the
declaration on that basis, and if they were able to, you
would be able to witness it.
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Mrs PEULICH — I would imagine that there
would be many 18-year-olds and many people right
through into their 80s who would not even know the
meaning of half of the words that you have just used, let
alone be able to unpack —
Mr Jennings interjected.
Mrs PEULICH — No. You are a parliamentarian
of several terms. You have a social work degree — I
know that you do — so you know how to unpack the
questions. Most people would not be able to do that.
There are no qualifications that are required, as for
example with signing a statutory declaration where
there are certain professions that are recommended to
be able to do that. There is not even that basic
requirement here. Clause 35(3) states:
Not more than one witness may be a family member of the
person making the written declaration.

Dr Carling-Jenkins indicated that the second person
could be the spouse of the first. There are no
qualifications, no professional standing, nothing apart
from the fact that they are witnesses and over 18 years
of age, and yet you are asking them to undertake a very
sophisticated assessment process that could be expected
of a doctor or a clinician but certainly not of a
layperson. I do reject your explanation. I think it is a
drafting error. If it is not a drafting error, it just yet
again shows how deeply flawed this legislation is.
Mr FINN — Minister, I really want to help here. I
have heard what Mrs Peulich has said —
Mr Jennings interjected.
Mr FINN — I am trying to be of genuine assistance
here, because I too, before Mrs Peulich got up, had a
look and on six occasions the words ‘appeared to’ are
in clause 36. We did raise earlier this day the issue of
subjectivity, and it seems to me that clause 36 is
absolutely riddled with subjectivity. As we are talking
about a document which decides who lives and who
dies and whether somebody actually stays with us or
goes to wherever they might end up going, it seems to
me that subjectivity is something that we really should
try to avoid. We really need to have some certainty in
this particular clause. My suggestion to the minister
would be to take this clause back to the draftsman, or
draftswoman; I am not sure whether it is still the same.
Mr Jennings — Woman.
An honourable member — Draftsperson.
Mr FINN — Draftsperson or non-gender-specific
drafter — or take it back to whoever wrote the thing —
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and say, ‘We really need to do a bit better than this’.
This unfortunately is the sort of stuff that makes people
on this side of the house, and perhaps even on the other
side of the house, say that this legislation just does not
stack up. This is really, really sloppy. We are talking
about people living and dying and coercion and a whole
range of things. We are talking about ‘appears to be’
and all that sort of stuff. You would never get away
with it anywhere else. I do not see why you would get
away with it in the Parliament of Victoria. I certainly
find it totally unacceptable, and my very strong
suggestion, and I say this in a heartfelt way in an
attempt to assist the minister, is to take this back to the
drafter and ask them to fix it.
Mr JENNINGS — The one thing that I absolutely
do is thank Mr Finn for the spirit in which he is trying
to help me. I thank you for that and for the way that you
have done it. You have done it with aplomb. Can I
thank you for that. I appreciate that greatly.
Mr Finn — I am here to help.
Ms Shing — You’re a beautiful man, Mr Finn!
Mr JENNINGS — Yes. On the way through in
terms of debating points, so that we tick them off, can I
say to you that yes, this is subjective in the way in
which it applies; absolutely it is. It is the subjective
assessment of the independent witness of somebody
who is actually signing a declaration, and it is their
judgement that these aspects are satisfied. Is their
judgement ultimately a precondition of the approval of
a permit? No, there are two witnesses that actually
verify the signature of a declaration and what they
believe to be the capability, the volition and the
confidence of the person making the declaration. But as
I indicated to the committee before, it has no effect if it
is inconsistent with the professional clinical assessment
that has been made.
So if in fact a clinical assessment has been made that
those are not the circumstances of this request and the
assessment, then this written declaration will have no
role to play in the decision-making. It is a final
confirmation of the veracity of the person who made
the request in the first instance. We only get to this
stage if in fact there have been clinical assessments and
the eligibility criteria have been met, and those
requirements have been met and assessed by clinicians
who are applying beyond subjective analysis of these
issues. They are required to make appropriate
determinations of these issues from their professional
perspective based on professional criteria and
professional assessment that is available to them.
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Mrs PEULICH — To me this is an important
safeguard, and I will tell you why: because I have
reservations that there will be co-location of
coordinating clinicians and consultants. It will be a tick
and flick, and one is likely to back up another or rely on
the judgement of the more qualified person. I know
how they work; we all know how they work, and often
collegiality and working in the same consulting suites
can lead to some pretty strong relationships. So I
consider this stage as being a very, very important
safeguard.
Dr Carling-Jenkins is accurate. She questioned whether
it was appropriate for a family member and perhaps the
spouse of a family member who may have a vested
interest, including perhaps an earlier demise for
financial gain or just to lessen the burden so they could
go on a holiday — who knows. She had those
reservations, and those reservations are strong and
shared by many people. But ideally what you would
want to do is to make sure that this particular step was a
necessary safeguard and another check on the process
that was outlined preceding that. To suggest that
someone who is just 18, with no particular
qualifications and no medical background, would be
able to form these sophisticated judgements is
astonishing. But I would like to ask you one question:
given all that is required for a person to be a witness in
the signing of a written declaration is that the person be
18, would a person with an IQ of 50 be eligible as a
witness for this part of the process?
Mr JENNINGS — Mrs Peulich would understand
that I do not really want to talk necessarily about a
whole variety of hypothetical questions about who may
or may not be eligible beyond the descriptions that are
outlined within clause 35 in relation to their
appropriateness and their prescriptions about who may
or may not be a witness. I think in relation to your
question about the intellectual development of the
person who may be asked to perform the signing of this
declaration, you have already led to a proposition that is
an unreasonable expectation in your view of a young
person to make those assessments —
Mrs Peulich interjected.
Mr JENNINGS — Yes, you are concerned about it,
and your concern is actually a reasonable concern. I am
not saying it is not a reasonable concern. I am just
reluctant to get into an area of hypotheticals about the
intellectual or other capabilities or attributes of a
witness; that is all I am saying. I do not want to go
through a whole series of hypotheticals about it. Let me
accept that you have a reasonable concern that I cannot
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satisfy and I am not going to satisfy, but I do appreciate
that it is a reasonable concern that you are expressing.
Mrs PEULICH — The reason why you are not
prepared to entertain the hypotheticals is that it does not
stand up to scrutiny. It is a stuff-up — yet another one.
Let me use another hypothetical: my mother is 84 years
of age. She has never been to a day school in her life.
She was a child of the war in a concentration camp. She
missed out on primary school. She is, as I said, 84. Her
literacy and numeracy skills are not too flash, as you
can expect. There is no way that my mother, who
would be an eligible person under this particular
provision, would have any chance whatsoever of
making those assessments in that process. This process
is a monumental stuff-up. You need to fix it, and it
needs to be at the very least comparable to the
witnessing of a statutory declaration with suitable
professions as the minimum qualification for a person
to be a witness.
Mr FINN — Minister, there is a game that I am
particularly fond of that is very much open to
interpretation, as indeed this clause is very much open
to interpretation, but we are not talking about free kicks
or 50-metre penalties or the odd goal that might go the
wrong way on this occasion. We are talking about
people’s lives. Now, in my view, if you are talking
about people’s lives, you have got to have a bit more
certainty than ‘appeared to’. There is no room for the
sort of subjectivity that you seem to think is fine and
dandy. I do not accept that.
I think when you are talking about people making
decisions as to whether they actually stay alive and
when you are talking about people making decisions as
to whether people are being coerced into an early
demise, these are issues where we need certainty. My
view is that there is no room for a great deal of
interpretation. There is no room for a great deal of
subjectivity. We need to make a straight-up-and-down
decision. We need certainty. We need to strengthen
this, and I really believe that the minister needs to take
this back from whence the legislation came and ask the
draftspeople to fix it, please. Can the minister see the
concerns that Mrs Peulich and I have with regard to this
clause and if he can see what the problem is, is he
prepared to take it on and get it fixed?
Ms CROZIER — Mr Finn has just highlighted his
concerns. But clause 36(1) says:
A witness who witnesses a person signing a written
declaration must—
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and then at clause 36(1)(a)(ii) it states:
(ii) that, at the time the person signed the declaration,
the person appeared to have decision-making
capacity in relation to voluntary assisted dying …

That goes to Mrs Peulich’s point about somebody with
the intellectual capacity to actually make that
assessment. In clause 35(2) it says:
A person is an ineligible witness for the purposes of a written
declaration …

and it goes on to explain why. But in actual fact you are
not catering for something that I think is a very valid
issue — an issue that both Mr Finn and Mrs Peulich
have brought up in this debate. How can one be very
sure if somebody does have the intellectual capacity or
has not got the ability? And in the instance of a spouse
who might have early onset dementia, no-one is
assessing their capacity to make that assessment of that
person. It is just saying that at the time the person
signed the declaration, the person appeared to have
decision-making capacity.
That is absolutely correct in terms of a fundamental
flaw in the legislation. It exposes what we are
concerned about in terms of the safeguards. The intent
might be there, but in practice again this demonstrates
the flaws. I think, Minister, you have to concede that
this could be a concern in real life. I know you do not
want to go through the hypotheticals, but this is a real
concern if somebody does not have that capacity to
actually understand whether the person who is about to
sign that declaration has the mental capacity to make
that decision.
Mr JENNINGS — I am going back through the bill
because I actually want to respond to the line of
argument that Mr Finn and Mrs Peulich have pursued
on a number of occasions, which is what they describe
as the subjective overlay of what is a well-established
process in the sequence of the bill that we have been
traversing over the last few weeks in relation to the
structure of this bill.
Mr Finn interjected.
Mr JENNINGS — Well, I am going to remind us
of where we have been. In clause 9, which is the
eligibility criteria for access —
Ms Crozier interjected.
Mr JENNINGS — If there is no need to remind
you, then I will sit down.
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Mr MORRIS (Western Victoria) (01:52) — I just
want to further explore the qualification for an eligible
witness. Would there be any need for an eligible
witness to have any connection whatsoever to the
person making the VAD request? Could it just be a
random stranger with whom there is no connection?
Mr JENNINGS — Given you do not want me to
remind you of anything that is in the preceding
clauses —
Mr Finn — No, I am not sure that is true.
Mr JENNINGS — Yes, that is true. What I can
actually say to you is that on the issue you are talking
about in relation to clause 36, I am advised that the
concepts you are concerned about are consistent with
section 36 of the Powers of Attorney Act 2014 and
section 17 of the Medical Treatment Act 1988. That is
pretty much where the tests have been lifted from, from
those other acts.
Mrs PEULICH — I do have a copy of the
legislation on powers of attorney in my drawer —
unfortunately I do not have the Medical Treatment
Act — but I have not had a chance to peruse it. There
are very, very different outcomes and consequences —
one is death, the other is treatment. Could I say, if it is
just a simple lifting from one to the other, it is not good
enough if this is intended to be a safeguard.
Committee divided on clause:
Ayes, 21
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr (Teller)
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Shing, Ms
Springle, Ms (Teller)
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 12
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr

Clause agreed to.
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Lovell, Ms
Morris, Mr (Teller)
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Clause 37
Ms CROZIER — Minister, this clause relates to the
final request. Is there anything to prevent the final
request being made immediately after the written
declaration has been made?
Mr JENNINGS — I would encourage us to discuss
that in clause 38.
Ms CROZIER — In clause 38?
Mr Jennings — Yes.
Ms CROZIER — I thought I had already discussed
clause 38 in quite a bit of detail with you.
Mr JENNINGS — Yes, but clause 38 provides the
answer to your question.
Ms Crozier interjected.
The ACTING PRESIDENT (Mr Melhem) — Is
that your answer?
Mr JENNINGS — I think that is my answer,
because you asked me about the circumstances, and I
think clause 38 deals with it.
Ms CROZIER — Can you please just clarify for
me how clause 38 deals with that? I have not read it
properly. The ‘final request must be made … subject
to’ — and as I said, we did discuss it in a little bit of
detail a few hours ago. Clause 37(1) says:
A person may make a final request for access to voluntary
assisted dying if the person has made a written declaration.

So I ask again: is there anything to prevent the final
request being made immediately after the written
declaration has been made, and does it have to be clear
and unambiguous for that final declaration as it is for
the first one?
Mr JENNINGS — Let me just have a conversation.
Ms CROZIER — I am on clause 37; I am just
trying to get an answer. The minister thinks I am
talking about clause 38.
Mr JENNINGS — What I would like to do is take
the time to actually talk about the timing, coincidence
or instance that may cover clause 37, clause 38 and
your question. My notes state:
… the panel recommended … a minimum time period
between the initial request and the final request to incorporate
time for reflection and provide the opportunity to discuss the
decision to request voluntary assisted dying with family and
friends.
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Clause 38 requires that it must be made at least nine days after
the first request and not on the same day as the consulting
assessment was completed. This requirement will ensure that
the process is not rushed and that people will have time to
consider all the information they are provided with.
The panel recognised that time needs to pass for people to be
able to process the diagnosis and to adjust and consider their
options. The 10-day period will help to ensure the request to
access voluntary assisted dying is not a reactionary response
to bad news.
A formal time period is an important safeguard to confirm a
person’s enduring intent at the actual time of decision-making
and ensure requests for voluntary assisted dying are enduring,
well considered and properly assessed.
There may be exceptional circumstances in which a person
will die within 10 days. In these circumstances it would be
unreasonable to require them to wait 10 days and so the
coordinating medical practitioner may waive this period if
their prognosis is consistent with the consulting practitioner’s.
The requirement that the final request cannot be made on the
same day as the consulting assessment is completed cannot be
waived.

Now, that does not prevent the written declaration and
the final request being made on the same day — it does
not.
Clause 38 provides that a person’s final request must be
made at least nine days after the day on which the
person made the first request and at least one day after
the day on which the consulting assessment that
assessed the person as eligible was completed. In
accordance with section 44 of the Interpretation of
Legislation Act 1984, the day on which the first request
is made is not counted towards the 10 days; therefore in
practice this means that a person will be able to make a
final request on the 10th day after making their first
request. The time periods demonstrate the enduring
nature of a person’s request and ensure that people will
not make rushed decisions.
Ms CROZIER — Thank you, Minister. This clause
talks about those final requests, as I mentioned, and it
also states that:
The person may make the final request verbally or by
gestures or other means of communication available to the
person.

I understand that if they are verbally incapacitated —
they cannot speak — then they can nod or do some
other form of gesture in order to indicate their intent.
But again, is that through the medical practitioner
asking that individual what they want to be done? Is it,
‘Do you want to end your life?’, the patient says, ‘Yes’
and then they are asked, ‘When do you want to do this:
in two days time, 10 days time, three months time?’ —
whatever the case may be? Is that what this clause
means in terms of the medical practitioner putting those
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questions to the patient, or is it a family member? As
the contact person is mentioned in this clause, if it is the
contact person, does the medical practitioner have to be
with that individual through the making of that final
request if they cannot make it verbally?
Mr JENNINGS — The clause as it is written here
for us to consider reminds us that it must be made in
person to the coordinating practitioner by the person
themselves, so in relation to the aspects of the
communication, if there is a doubt about the ability for
communication to be clear and direct from that person
to the coordinating medical practitioner, there would
need to be an interpreter or a communications assistant
in some regard. Those restrictions about who is eligible
to provide that support are laid out in other provisions
in the bill, and I have actually discussed those at some
length with Dr Carling-Jenkins in relation to those
prescriptions. It cannot be somebody who could
potentially derive a benefit in a whole variety of ways,
as they would be excluded from providing that
communication. When it is communicated to the
coordinating practitioner, they would ask questions
similar to the questions that you put to me.

Tuesday, 21 November 2017

Mikakos, Ms
O’Donohue, Mr

Tierney, Ms
Wooldridge, Ms

Noes, 13
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr (Teller)
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
Mulino, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs

Clause agreed to.
Clause 38
Mr ONDARCHIE — I am conscious that the
minister has been here all day with very little support
from his ministerial colleagues, save for Ms Pulford. I
am conscious of that.
Honourable members interjecting.
Mr ONDARCHIE — I am conscious that he has
had hardly any support from his ministerial colleagues.
They have absolutely left him hanging out there all day.
Ms Shing interjected.

Ms CROZIER — Thank you, Minister. I think you
said in the instance that an interpreter was required
obviously they would be present or that contact person
could be the interpreter. That could be a child being the
interpreter for the medical coordinator, I think you have
said previously. Is that correct — the contact person
being the interpreter? You are looking a bit confused at
my questions, so I will try to be a bit clearer. If the
communication is non-verbal and —
Mr JENNINGS — Sorry, the reason why I was
looking quizzical and thinking about this issue in regard
to the question is that you are asking about the contact
person. The contact person is not referred to in
clause 37. You are referring to the division heading
above clause 37. There is no reference to the contact
person in clause 37.
Ms CROZIER — I beg your pardon. You are
correct.
Committee divided on clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr (Teller)
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr (Teller)
Ramsay, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms

Mr ONDARCHIE — I am just talking about his
ministerial colleagues.
Honourable members interjecting.
Mr ONDARCHIE — He won’t forget that
comment. Don’t worry about that. That’ll come back.
Minister, clause 38 is sort of the fast-tracking clause of
the bill. Could you just explain to us practically how
this will work?
The ACTING PRESIDENT (Mr Melhem) —
Minister?
Mr JENNINGS — The reason why I am pausing is
that I thought I just ran through the timing sequence
when Ms Crozier —
Mr ONDARCHIE — You did do the timing. I am
just trying to work out transactionally how that is going
to happen.
Mr JENNINGS — So, Mr Ondarchie, do you mean
that a request is made and an initial —
Mr Ondarchie — Nine days plus one.
Mr JENNINGS — That is right. You remember
that time frame. There is the initial coordinating
assessment, the consulting assessment and any other
assessments that may be required for a variety of
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reasons that may involve a specialist referral that
actually takes place. At the conclusion of that process
there would be a written declaration, there would be a
final request and then there would be a consideration of
the application and then an application for a permit to
be made.
Mr ONDARCHIE — So given that, we have
potentially got a minimum elapsed time of about
10 days. Minister, how long after the final request is
made does the substance become available?
Mr JENNINGS — One of the permit applications
is then transmitted to the Department of Health and
Human Services, and then a determination is made on
that matter. The response — the validation of the
permit or the rejection of the permit — is actually then
conveyed back to the coordinating medical practitioner,
then a prescription would be issued and then the
substance could be obtained from a pharmacy.
The permit consideration is likely to be able to be
conducted administratively within a 24-hour window.
The communication back to the coordinating medical
practitioner is most likely to occur within 24 hours. The
issuing of the prescription would then be made at the
convenience, the availability and the urgency of the
coordinating medical practitioner, then the prescription
would be written out and then it could be taken to the
pharmacy from the day following.
Mr ONDARCHIE — Thank you, Minister. Given
that there is pressure on everyone to deliver this within
10 days, are we talking about another three business
days — is that the government commitment? — in
order to proceed in this matter? Is that what you are
talking about?
Mr JENNINGS — That is a likely construct of
what I have outlined to the committee.
Mr ONDARCHIE — My point is that it is very
prescriptive about what is required in order to process
this — up to 10 days — but I am looking for something
more definitive out of you about what will happen in
terms of the process of the permit through to the
prescription stage. If we are talking about a prescriptive
10 days here in clause 38, what is the government
prepared to commit to in terms of the processing time
post that 10 days?
Mr JENNINGS — I outlined the process that you
have described, Mr Ondarchie. I do not know whether
your preference is for that process to be expedited or in
fact slowed down in relation to a cooling-off period.
Honourable members interjecting.
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Mr JENNINGS — What I have indicated to you is
that it could well be two days. You have taken ‘outside’
to be three days, but I have actually said ‘within three
days’ definitely. In fact I think the process is likely to
take two days from a permit being issued to a response
being made. Again, it could depend upon what day of
the week it is, but I think there should be an
administrative practice to turn these permit applications
around quickly to enable a prescription to be made if all
the eligibility criteria and assessments have been made
that would warrant a permit being issued. Then, I think,
administratively you should not hold this process up,
and the prescription would be able to be completed by
the coordinating medical practitioner and then the
prescription taken to the pharmacy. I anticipate that
could happen within two days. You put three days to
me. It is somewhere within this time frame.
Ms CROZIER — Just on that point, if I may,
Minister, Mr Ondarchie is asking about the
practicalities of how it will operate, and you have just
highlighted the time frames — as you said, by the time
the person gets a permit and gets a prescription written
and then filled. But again, if we have got a very ill
patient who is in rural or regional Victoria and needs to
go and find a pharmacist — there was a commitment
six days ago that the government would give us the
locations of where those compounding pharmacists are,
and we still do not know where they are — there could
be a scenario where in actual fact, due to the nature of
the individual who is dreadfully ill at this point in time,
that time frame is pretty short and being able to get to a
pharmacist that might not be close by could be difficult.
Even though you say it could happen very quickly,
there are a couple of scenarios here. One is that I would
make the point that it could be difficult because we do
not know where these compounding pharmacies are.
But two, I ask: do you believe that is an appropriate
time frame to make that consideration for somebody
who is making this decision? It is a fairly short time
frame. You have expedited the process, but do you
believe it to be appropriate?
Mr JENNINGS — I believe that the time frames
that are outlined in the bill have been carefully
considered, through a balance of trying to ensure that
there is an opportunity for reflection and consistency
demonstrated by the person who seeks to be eligible for
the scheme and to receive voluntary assisted dying
support through the legislation and that opportunity that
is available to them. So it is meant to be methodical and
consistent over that time frame; that is one imperative
in relation to the time frame as outlined in the bill. The
second imperative in relation to the bill is to try to
prevent delays from occurring in relation to the
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appropriate consideration of these matters. For instance,
we are talking about circumstances in which everything
may take place within a 10-day window, but in fact on
the provisions earlier it was discussed that a request
may be made to a coordinating practitioner who
actually may take seven days just to determine whether
they are going to accept the request or not.
So there are some obligations of clinical practice that
are recognised, of conscience or of other matters that in
fact may delay that process longer than clearly that
sequence. Then there is the consideration of what is
humane and compassionate in relation to what might be
seen to be, by members of the community,
administrative delay that may complicate or cause
distress in relation to the consideration of the permit,
the issuing of the prescription and the availability of a
pharmacist to actually acquit that dispensing element.
At the heart of your questions, Ms Crozier, and those
from Mr Ondarchie, even though you are opponents of
the bill, it seems to me that there is a recognition that, if
the bill proceeds, there should not be an administrative
burden and delay that potentially creates suffering for
the person who receives the prescription.
Ms CROZIER — Thank you, Minister. I think
what Mr Ondarchie and I are trying to do is to tease out
how this is going to work practically. I am not going to
go on here about the issue around the pharmacist and
the substance. I will wait until we get to the relevant
clause to discuss that in more detail. But I did want to
make the point that this is what we are here for: to
understand how this practically could operate. I think
you also said there could be some administrative issues
arising from that. I certainly think there could be, but I
will leave that to later clauses, when we get to the
substance and the concoction component.
Committee divided on clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr (Teller)

Patten, Ms
Pennicuik, Ms (Teller)
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Ramsay, Mr
Ratnam, Dr
Shing, Ms
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Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 13
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Dalla-Riva, Mr
Davis, Mr
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Clause agreed to.
Clause 39
The ACTING PRESIDENT (Mr Melhem) — I
call on Mr Jennings to move his amendment 11 to
amend clause 39(2)(a). This is a test for Mr Jennings’s
amendments 12, 18 and 32.
Mr JENNINGS — I move:
11. Clause 39, line 30 omit “one month” and insert
“15 days”.

The effect of this amendment standing in my name is to
change the responsibility of the person who has been
nominated as the contact person to return the voluntary
assisted substance that may not have been used by the
person who was the applicant, who made the request
and who has actually been assessed to be a participant
in the voluntary assisted dying scheme. If they die
without using the substance, then there is an obligation
for the substance to be returned to the pharmacy, and
this amendment would demand that the substance be
returned within 15 days rather than one month, as
originally described in the legislation.
Mr ONDARCHIE — Minister, I am looking to get
some guidance from you about the evidentiary trail here
associated with clause 39(2), where there is a
requirement that the contact person is compelled to
return the substance to a pharmacist at the dispensing
pharmacy within the time frame that you are
suggesting. How are we able to prove that that was
returned and that it was acknowledged?
Mr JENNINGS — First of all, there is a
requirement that the Voluntary Assisted Dying Review
Board record the circumstances of a death, and if the
substance has not been used, it is required to account
for the return of the substance. Indeed under the
provisions of clause 63 the pharmacist has an obligation
to receive that substance, to dispose of it and to inform
the board accordingly, and there are offences in the
legislation if those elements have not been complied
with.
Mr ONDARCHIE — Thanks, Minister. I note the
requirement in clause 63, but does the contact person
get a receipt or something when they hand it back so
they have some documentary evidence that they
actually did hand it back?
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Mr JENNINGS — In the method by which that
verification and any documentation associated with that
prevent any false accusation or incorrect sanctions
being imposed on the contact person there will need to
be some form of prescribed communication,
presumably a form, that will need to be developed in
relation to the implementation of this aspect of the bill
and be covered by the implementation task force in
relation to the practical consequences of the issues that
you have raised.
Mr ONDARCHIE — Just so we do not get into a
situation where the contact person says, ‘I did return it’,
and the pharmacist says, ‘You didn’t’, will you look to
prescribe, maybe through an amendment to clause 63,
that the pharmacist is compelled to issue some
documentation to the contact person so there is an
evidentiary trail that this actually occurred?
Mr JENNINGS — Well, in fact the obligation
under clause 63, as you have described, is that there is
an obligation on the pharmacist to record that it has
been returned and to inform the board of that
consequence.
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person that says they actually have returned it and this
is how much they returned, so the contact person has
some safeguards in it as well, so we do not get to a
situation where one person says ‘I did return it’ and the
other person says ‘You didn’t’.
Mr JENNINGS — Yes, Mr Ondarchie, I think you
have actually described that to me very well on three
occasions, and I have agreed that that practice needs to
occur. I have not quite given you the undertaking that
you are seeking, but you have reiterated your point
well.
Ms CROZIER — Just on that point, Minister, in the
instance where the substance is with a patient for a long
period of time, many months, is there any obligation for
the pharmacist to follow up with the contact person
about the whereabouts or the status of the situation,
because it strikes me there is a lot of obligation on the
pharmacist, but they will not actually know if that
person has died, and they will only know it if the
substance is returned within the 15 days. But what
about their obligations during the course of that
substance being with the patient for a long period of
time. Do they have any obligation in relation to that?

Mr Ondarchie interjected.
Mr JENNINGS — Yes, but I have suggested to
you that that would be good practice and should be
accounted for within the practice. But the issue of this
matter is that the board will be responsible for ensuring
that there is compliance with this matter, and they
would need to be able to account for the process by
which both sides of this return could confidently be
completed in a way that would give confidence to the
contact person, the board and the pharmacy in question.
Mr ONDARCHIE — Minister, but therein lies the
dichotomy here — that you are going to prescribe in
clause 63 that the pharmacist has some obligations to
the board in terms of the recording of the substance that
has been returned and the amount thereof, but it is not
prescribed here. I note that you talk about good
practice, but unless you prescribe it you cannot be
certain that this is going to be done. So I am looking to
see if the government are prepared to make a
commitment that upon receipt of the returned substance
the pharmacist is compelled by the government to issue
some sort of formal documentation — that we do not
just live and hope that it will be good practice and
hopefully it will work itself out.
One of the problems with this bill is that there is some
compulsion on the pharmacists at the compounding
pharmacy — I note that Ms Crozier is still waiting on
the information — to issue a receipt to the contact

Mr JENNINGS — The obligation is not on the
pharmacist for pursuing the contact person in relation to
this, as you have outlined yourself, because this may
actually may be a long sequence where it would be an
onerous requirement on the pharmacist to be checking
with the contact person intermittently about what has
actually happened to the patient in relation to whether
they have used the substance or whether they have died.
But certainly the board would be in a position to know
about anybody who has been issued a prescription and
issued a permit for the prescription once they have
become a participant in the scheme. The review board
would be notified upon the death of someone who was
a participant in the scheme and they would know, on
the basis of the information to be furnished to the board,
whether that person was alive or not and they would
receive advice about whether the substance had been
used or not. They would be the agency that would make
considerations about the line of communication with
the contact person. If the material was not returned to
the pharmacy, that would be a matter where the board
would be concerned to ensure there was compliance.
Ms CROZIER — I will come to this when we get
to that clause, but it is my understanding that the
Pharmaceutical Society of Australia has really looked at
this issue and has great concerns with it in relation to
the whole issue around the returning of the substance. I
am going to explore that in more detail and I know
others will too when we get to the clause on the
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substance, but again I think there is this ambiguity in
the bill about what the expectation is for the contact
person, the pharmacist and the returning of the
substance.
But if I could just turn to the contact person, Minister,
the contact person in respect of the person must be
somebody who is aged 18 years or more, as outlined in
the bill. I go again to Mrs Peulich’s point in relation to a
previous clause about the witness. There are no other
requirements around the contact person apart from
them being 18 years of age, so if they also have some
intellectual incapacity are they going to be signed off to
be the responsible contact person in clause 39 to deal
with the substance — to be getting the form, getting the
substance and returning it to the pharmacist within the
expected 15-day period — although there are no
regulations in relation to how that might be done?
Could you just explain the criteria around the
18-year-old contact person?
Mr JENNINGS — Ultimately in relation to the
contact person, 18, as you and I have actually
discussed, is the effective time frame by which they are
assessed to be mature under various actions in this bill
and have access to the scheme. Maturity, in terms of a
person who would actually acquit various obligations
under the bill and satisfy the minimum requirement of
reaching maturity, is defined as 18. Again I can
understand your concerns and I can understand
Mrs Peulich’s concerns about the capacity and the
onerous obligations that may be required of the witness
or indeed the contact person. I believe that the person
who has made the request to be a participant in the
voluntary assisted dying scheme would exercise their
choice of contact person with a degree of consideration
about the person they are asking to acquit that
responsibility, being mindful of their maturity and their
ability to acquit that responsibility when appointing
them as the contact person.
Ms CROZIER — In an ideal world that 18-year-old
would have the maturity and the ability to be able to
undertake what you have just highlighted, but there are
scenarios and situations where, as I have described,
somebody who is that contact person, because we really
do not know —
An honourable member interjected.
Ms CROZIER — I hark back to the coercion issue.
This contact person might be drug affected, they might
have a drug addiction or they might have a whole range
of issues that are affecting their capacity to make a
sound judgement, but all you are saying is that the
contact person must be 18. You are not giving any other
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criteria around that to ensure that they are going to be
making the best judgements in terms of that individual
who is going to be put under that regime. I find this
very concerning because it exposes again the
weaknesses in this bill around the safeguard component
that we are very concerned about.
I do not think an 18-year-old has the capacity. Again, in
an ideal world, yes. We know there is elder abuse by
drug-affected children who commit the most
horrendous crimes against their parents to access
money for their drugs. I am not sure that somebody
who is drug or alcohol affected or has a mental
incapacity is going to strictly comply with the act as it
is intended. You say they only have to be 18 and that is
going to be okay, whereas I believe there are a whole
range of scenarios where a range of issues could arise
because of those things I have described and there is
nothing in this bill to say that the contact person must
meet these standards or these requirements.
Mr JENNINGS — There are two elements that
come into play. One is that the person who has made
the request to participate in the scheme makes a
decision of their own volition about who is the
appropriate person to designate for this responsibility,
and ultimately we will defer to their ability to identify
the appropriate person to undertake the one aspect of
the responsibility that falls to the contact person — that
is, to make the declaration that they understand what
the responsibility of a contact person is, which is to
return the unused voluntary assisted dying substance to
the pharmacy within 15 days of the person’s death. It is
their one responsibility under the bill, and the person
who has made the application will be required to
identify who that person may be and appoint them
under the provisions of the bill. That person would need
to be able to certify that they understand that
responsibility and then accept the consequences of
taking back or not taking back the substance. But that
would be at the behest of the person who has applied.
Mr MORRIS — Further on clause 39, Minister, I
just want to indicate that I am going to support your
amendments. I thought I would give you that assurance
at this point in time. I am hoping to get some clarity
around clause 39(2), which states:
The contact person must return to a pharmacist at the
dispensing pharmacy any unused or remaining voluntary
assisted dying substance dispensed to the person making the
final request …

How will the contact person know which pharmacy
they need to return the substance to?
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Mr JENNINGS — It will relate to the labelling
requirements of the dispensing pharmacy in relation to
the information that is contained within the labelling.
Every prescription that I pick up, for instance, has the
name and address of the pharmacy that I visit. That is
clear on the label that is attached to the substances that I
am forced to regularly pick up. Indeed that would be
the case with this substance as well.
Mr MORRIS — Thank you, Minister. One of the
reasons why I have sought clarification around that is
that I know that the Pharmaceutical Society of Australia
has raised certain concerns surrounding this. I accept
that the average prescription one would receive would
have some labelling on it about which pharmacy it had
been provided from, but I think these are quite
exceptional circumstances in terms of this medication,
so I just want some clarification around that. Also I am
hoping to get clarity around whether or not the contact
person detailed in the bill could knowingly be a
beneficiary of the person seeking voluntary assisted
dying’s will.
Mr JENNINGS — Yes.
Mr MORRIS — In the drafting of this legislation, I
wonder if the government considered the possibility
that a contact person may themselves use the voluntary
assisted dying substance to commit suicide, perhaps
through grief at having a loved one pass. Was that
considered by the government?
Mr JENNINGS — Interestingly enough,
Mr Morris, one of the reasons that was raised in the
Parliament in relation to the one-month window for
returning the substance to the pharmacy was the
circumstances that you describe. Increasing grief and
having the substance at hand may actually increase the
likelihood of that occurring. Part of the rationale for
reducing it to 15 days is in recognition of that potential
and to provide greater confidence and perhaps limit that
risk somewhat for the contact person.
Mr MORRIS — Thank you, Minister, for that
response, and I acknowledge that that is one of the
reasons why I am happy to support your amendment.
Further, in clause 39(3), it states:
The Board may contact the contact person to request
information.

I wonder whether the board has any powers to compel
said information from the contact person.
Mr JENNINGS — The elements of compulsion
ultimately relate to the series of questions that
Mr Ondarchie raised earlier, which in fact is the
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inability of the contact person to demonstrate that they
have returned the substance or have complied with their
obligations under the bill. Under those circumstances a
sanction may apply. Otherwise the limits of the
relationship between the contact person and the board
would be outlined in form 4 in schedule 1, which
relates to the obligations that the contact person
recognises they are under in relation to participating in
the scheme and performing that task. That would be the
limit of what compulsion the board could apply to the
contact person.
Mr MORRIS — Just further, I have a bit of a
three-part question but quite a simple three-part
question that I am sure the minister can handle very
adeptly. It relates to whether or not there is a provision
in the bill for three different circumstances: firstly if the
contact person dies; secondly if the contact person
becomes incapable of fulfilling their duty for whatever
reason — they may become unwell or the like; and
thirdly if the contact person leaves the state of Victoria.
Mr JENNINGS — In those unfortunate
circumstances the person who is participating in the
voluntary assisted dying scheme would be required to
appoint another contact person to acquit that
responsibility.
Mrs PEULICH — The comment I make is that, if a
period of time has elapsed, that person may no longer
have capacity to appoint a contact person, so I think that
is yet another significant loophole.
The question I would like to ask is: notwithstanding the
basic requirement that the person be 18 years of age,
would a convicted criminal be eligible to become a
contact person?
Mr JENNINGS — As we have discussed from any
hypothetical question about any citizen —
Mrs Peulich — Much of the bill is hypothetical
because it hasn’t happened.
Mr JENNINGS — No, in terms of a hypothetical
construct of any individuals who may be participating
in the scheme. Apart from those who have formal
qualifications or formal prescriptions that are actually
outlined in the bill — beyond those — there is no
restriction in relation to the person who could be
appointed to be the contact person. They would just
need to satisfy the expectations of the person who is
participating in the voluntary assisted dying scheme and
be prepared to sign a declaration that they would acquit
their responsibilities to return the substance and their
obligations that are described in form 4 of schedule 1.
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Mrs PEULICH — So a convicted criminal could
be eligible and responsible for returning any unused
substance. They could actually be a released murderer.
They could be somebody who has committed a number
of violent crimes. They could even be one of your
union mates. They could be a career criminal. We are
going to rely on a person who may be a convicted
criminal or a person with no other character test apart
from being 18 years of age to return any voluntary
assisted dying substance, which may be unused or
remaining after the death, within 15 days, which is
certainly an improvement on one month. But
nonetheless this is a huge gaping hole within this
legislation. There are no safeguards. This is ridiculous.
This is a farce.
If the VAD patient dies without using any of the VAD
substance, you have got a batch that could be used for
all sorts of purposes and there is no obligation apart
from their need to return it. What are the consequences
and what investigation would be undertaken, apart from
perhaps the board making contact with the person and
saying, ‘Look, is there anything remaining?’ — ‘Oh,
no, they drank it all. There’s nothing remaining; it’s all
gone’. What would prevent that sort of scenario from
being a reality?
Mr JENNINGS — Earlier in the discussion of this
clause, I discussed the offence of not returning the
unused voluntary assisted dying substance and the
sanction for that, which is 12 months maximum
imprisonment or 120 penalty units or both, so there is
quite an onerous sanction in relation to non-compliance
with the responsibilities of the contact person. In this
situation, and I can understand the line of questioning,
if Mrs Peulich is actually worried about criminal
behaviour —
Mrs Peulich interjected.
Mr JENNINGS — and what the ability is of people
who pursue a criminal lifestyle or seek to damage the
lives of others, there are many, many avenues in
relation to poisons, weapons and other forms of
brutality that would be available to them already,
regardless of this scheme and this substance. If they so
choose to embark upon that criminal behaviour and are
determined to do so, then there are a myriad of options
that are available to them beyond the substance in
question and beyond their responsibility to return this
substance if they have been identified as a contact
person.
Mrs PEULICH — It is honestly really farcical.
This is a conga line of imaginary or fictitious
safeguards. It is laughable. We are going to rest on the
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good word of a person who may have a string of
convictions and a criminal history to return a lethal
substance which may remain in part or wholly. It is
basically an honesty game, where the word of the
person counts. Is there an investigation in each instance
as to whether the person has actually consumed the
substance or not? If so, by what means is that
investigation undertaken, because I do not believe that
that is the case.
Mr JENNINGS — What I can say is that that
would be subject to the death notification, which
includes the cause of death and, by amendment, the
manner of death, that would be required to be reported
to and considered by the Voluntary Assisted Dying
Review Board, and that material would be available for
the scrutiny of the coroner. In relation to the honesty
system, I want to refute that this is on the basis purely
of an honesty system, given there is 12 months
maximum imprisonment and 120 penalty units or both
that actually would apply to the non-compliance with
this requirement of the contact person to return the
substance.
Mrs PEULICH — Can you clarify whether indeed
the board has an investigatory role?
Mr JENNINGS — Yes, clearly it does, and when
we get to the aspects of the board I will be happy to
discuss them.
Mr MORRIS — I just wanted to clarify that there
can be only one contact person per person seeking
VAD.
Mr JENNINGS — The legislation stipulates
‘appoint a person’. A contact person would then sign a
declaration that would be on the record with the
Voluntary Assisted Dying Review Board, and you and I
discussed earlier the circumstances by which someone
no longer was able to be a contact person and would
need to be replaced. Yes, there is one.
Mr MORRIS — Just further clarity on that one,
whereabouts does it state that it is ‘a contact person’?
Mr JENNINGS — In the clause itself.
Mr MORRIS — It says, ‘A person must’ at the
beginning of the clause.
Mr JENNINGS — Clause 39(1) — read it to me.
Mr MORRIS — I can read it. It says, ‘A person
must appoint’.
Mr JENNINGS — Keep going.
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Mr MORRIS — Ah, there we are there. Thanks.
Amendment agreed to; amended clause agreed to.
Clause 40
Mr MORRIS — Is it the case that a person
witnessing the contact person appointment under
clause 40(2) could be a knowing beneficiary of the will
of the person seeking VAD?
Mr JENNINGS — I am advised that in this
instance the witnessing requirements are not as onerous
as in the other forms, so there is no prescription in
relation to the witnessing requirements.
Mr MORRIS — Thank you for confirming that that
is the case: that they could be a beneficiary of the
person’s will. Further, is it the case that the person who
under clause 40(3) signs the contact person
appointment form under the direction of the person
making the appointment could be a known beneficiary
of the person’s will?
Mr JENNINGS — I am sorry. I have read the
clause twice to make sure I am on top of what is in the
clause. I would just like you to repeat the question.
Mr MORRIS — I am more than happy to. The
question is: is it the case that a person who under
clause 40(3) signs a contact person appointment form at
the direction of the person making the appointment
could be a knowing beneficiary of the will of the person
seeking VAD?
Mr JENNINGS — I believe that would be the case,
yes.
Mr MORRIS — Clause 40(5) refers to the
assistance of an interpreter, but nothing in the clause
seems to set out when, if ever, the use of an interpreter
is actually required. Can you explain that for me?
Ms Symes interjected.
Mr JENNINGS — This is in relation to ensuring
that the manner by which the form is being completed
is in accordance with the applicant’s intention and their
ability to complete the form in the circumstances where
it may need to be transcribed.
Clause agreed to.
Clause 41
Mr MORRIS — Minister, is it the case that this
final review is simply a matter of compiling the various
forms required and does not require any further
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assessment of the person, even if the final review takes
place some significant time after the consulting
assessment was completed?
Mr JENNINGS — Yes, it is a consolidation of all
of the elements that are relevant to the issuing of a
permit in one consolidated place to enable
completeness of those records.
Mr MORRIS — Is it the case that by the time the
Voluntary Assisted Dying Review Board receives the
final review form under clause 41(2) the person seeking
voluntary assisted dying may have already passed
through use of the voluntary assisted dying substance?
Mr JENNINGS — No. I am advised that this needs
to be completed before the permit is determined and the
prescription is made in accordance with that, so I am
advised that this process should be completed prior to
the permit being issued. I am advised to go to the
advisers box.
This is one occasion when I actually have to somehow
modify what I have said to the committee.
Mrs Peulich — You got it wrong?
Mr JENNINGS — I read something that made a lot
of sense to me. I answered in accordance with what it
said. I have been advised subsequently that actually
what was presented to me perhaps does not take
account of the circumstances referred to in Mr Morris’s
question. What I indicated to the committee was that
this review should be undertaken before the permit
application is made, and that is what I conveyed to you.
The issue is that whilst I am still advised that that is
relevant and that is accurate, your subsequent question
was in fact, ‘Could this be received by the board after
the permit has been issued and the prescription made?’.
There is a delay in the reporting requirement to the
review board that then potentially allows for a permit to
be issued and a prescription made so that in fact the
review board would be looking at the completeness of
the material that in fact the secretary of the department
would have already looked at in relation to the decision
about issuing the permit. So this is a complete
reporting, in this instance, to the review board that they
would receive after the secretary had received this
information and potentially after the permit had been
issued and the prescription made.
Mr Morris — And then after the patient has taken it
as well?
Mr JENNINGS — It could be, yes.
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Mrs PEULICH — Thank you for your answer.
That does have implications for the answer to my
previous question, and that was that the Voluntary
Assisted Dying Review Board, you claimed, had an
investigatory role. Nothing that I have seen indicates
such; it has a review role, but not investigation, and
certainly with the scenario that has just been put it is
obviously even more limited in terms of the ability to
subject the process to scrutiny because it is actually
receiving the documentation after the event.
Mr JENNINGS — Well, I volunteered that, in this
case, to the committee. You and I might have a —
Mrs Peulich — So it is simply a filing exercise?
Mr JENNINGS — Sorry, I should stand to actually
make comment that you and I might have a semantic
difference. I did not mean to be too bullish about your
and my different interpretation of what ‘review and
investigate’ may mean. You may choose to read it
down in accordance with its name; that is not an
unreasonable thing for you to do. I believe this also
involves in the name of this review investigative
capacity and skills and forensic analysis to enable a
review to be completed. This is the reason. I did not
necessarily mean to create a chasm of perception or
responsibility between us. That may account in part for
why you believed that I had given you a different
impression.
Mr MORRIS — Minister, form 5 in schedule 1, the
final review form, states:
You must complete this form and give it to the Board whether
or not you certify that the request and assessment process has
been completed as required by the Voluntary Assisted
Dying Act 2017.

However, the only direction in the substantive clauses
of the bill relating to the final review form is in
clause 41, which only requires the coordinating medical
practitioner to complete the final review form after all
the preliminary stages of the request and assessment
process are complete. I am just wondering if you could
give some clarity around what seems to be a disparity
between what the form says and what clause 41
requires.
Mr JENNINGS — Sorry, can you tease out in your
question what you believe is the disparity between the
form and the provision in clause 41?
Mr MORRIS — Certainly. The schedule states that
the form must be completed and given to the review
board whether or not the coordinating medical
practitioner certifies that the request and the assessment
process has been completed. So whether or not it has
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been completed the practitioner needs to fill in the form
is what the form says. However, clause 41 only requires
the coordinating medical practitioner to complete the
final review form after all the preliminary stages of the
request and assessment process are complete. So the
disparity is form 5 says ‘whether or not you certify that
the request and assessment process has been
completed’ and the clause says once they have all been
completed.
Mr JENNINGS — And why is that a discrepancy?
Mr MORRIS — Minister, I put it to you that it is a
discrepancy because the form says that it needs to be
completed whether or not the request and assessment
process has been completed — so the form says
whether or not it has been completed and the clause
says only once they have been completed.
Mr JENNINGS — In the second paragraph under
the heading ‘Instructions for completing this form’ it
gives the instruction:
Use this form to review and certify whether the request and
assessment process has been completed in accordance with
the requirements of the Voluntary Assisted Dying Act 2017.

And I believe that is consistent with the expectation of
clause 41, and what you are actually indicating to us is
that your interpretation of the form is that in fact the
subsequent direction being made is that if the process
was not completed the form still needs to be completed.
Is that what you are putting to us?
Mr MORRIS — Yes, Minister, I am saying that the
form says that you need to ‘whether or not’, but the
clause says only once it has been completed.
Mr JENNINGS — I do not think that this is my
problem. I think the issue is that Mr Morris is actually
drawing attention to the wording of the form in the
schedule, and I wish we were discussing the schedule
rather than clause 41.
Mrs Peulich — It is interlocking.
Mr JENNINGS — Yes, I understand. I am actually
just indicating to the chamber that I wish I was
discussing the schedule. Let me just call that out. That
is what I would like to be doing at this stage of the
committee’s consideration.
Mrs Peulich — Don’t feel constrained by it.
Mr JENNINGS — Okay, thank you very much. I
think I am going to have a conversation for a second in
relation to this.
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Mrs Peulich — On a point of order, Acting
President, it is now 3.45 in the morning. We have been
sitting for a long time. The government does have some
matters to resolve. We have now been waiting for the
minister to return from the advisers box for nearly
10 minutes. Could I suggest that the government allow
a short break for members to facilitate proceedings and
also to make sure, in these critical discussions of the
process in relation to an outcome that can be no more
serious — that is, the death of a person — that we
actually get it right, that we can make sound
judgements and that we are attentive to detail. We have
now been working and Mr Jennings has been at the
table for in excess of —
Dr Carling-Jenkins — Twelve hours.
Mrs Peulich — Twelve hours. Members have had
in excess of 4 hours since their most recent break, and
the next scheduled break is after 8 hours of toiling.
Could I suggest that good decisions, especially ones so
important, are not so easily made when people are
fatigued, and a short break would, I think, be
constructive.
Mr JENNINGS — On the point of order, Acting
President, I think given that I have actually made the
committee wait it would be only appropriate for me to
indicate to the Chair that I am willing to comply with
the request even though it is not my preference. I am
happy to comply with that request on the basis of not
wanting to treat the committee with discourtesy, and I
can assure you that I have been interrogating this matter
with your determination and vigour plus some of my
own.
Honourable members interjecting.
The ACTING PRESIDENT (Mr Elasmar) — I
will leave the chair until the ringing of the bells.
Sitting suspended 3.45 a.m. until 4.02 a.m.
Mr JENNINGS (Special Minister of State)
(04:02) — I thank the committee for their perseverance
in relation to in the first instance providing me with the
opportunity to get some advice on this matter and then
subsequently the opportunity to have a bit of a break for
a few minutes. Now I will come back and answer the
question that Mr Morris asked me. In my discussions
with the people who advise me, we did have a robust
discussion that did not reflect well on me in relation to
my tolerance level of something that seemed to be
vexing at the time that we went on our break, but I am
pleased to say that they were able to patiently advise me
of what I was unable to disaggregate regarding the
connection between clause 41 and the form in question.
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In fact, I invite Mr Morris and other members of the
committee to go to schedule 1 and the fourth paragraph
of form 5 that relates to completion of this form. We
will start from that paragraph, which is on page 114.
Mr Morris was concerned that the direction was to
complete this form even if you had not completed the
process. What I want to draw to his attention and the
attention of other members of the committee is that this
form can be completed without the certification being
part of it. In fact the certification is part B of this form.
The form is in two parts. Apart from the contact details
of the person who requested assisted dying and the
details of the name of the medical practitioner, the form
then proceeds to have two parts: part A, which is the
details of the final assessment, and then part B, which is
the certification.
Mr Morris was concerned that in fact the one form may
be completed even in circumstances where the full
assessment has not been undertaken in accordance with
the legislation — in accordance with clause 41. But the
details that have to be completed in part A may mean
that if all of them are not satisfied, then the certification
will not take place. So you can complete the form,
which culminates ultimately in the certification not
being made, but the rest of the form is completed. So
the operative phrase in relation to that fourth paragraph
is ‘complete this form, give it to the board whether or
not you have certified the aspect on the form’. That is
the important building block of that story.
Let us go back to clause 41. The evidence that needs to
be compiled to complete part A is included in
clause 41(1)(a). That is the evidence that needs to be
compiled in part A of the form. Clause 41(1)(b)
specifies that the form needs to be completed, and this
form needs to be completed both for the purpose of
applying for a permit but also in the context of what we
are actually talking about as being subsequently
provided to the review board. Clause 41(1)(c) relates to
the certification that would indicate whether all of the
elements in A have been satisfied accurately and
fulsomely, and in those circumstances part B of the
form would be the instrument of certification required
in 41(1)(c).
While that may be confusing because of the specific
aspect of certification, the form can be completed but
not certified because in fact all the elements of part A
are not satisfied; that would then not enable
certification to take place. That is the reconciliation of
the clause and the form. I am so pleased to be able to
report that to the committee.
Mr MORRIS (Western Victoria) (04:08) — I just
want to thank the minister for that explanation, but I do
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note the minister conceding that it is a convoluted and
complicated way of going about the procedure. I might
suggest that perhaps there could have been a simpler
way of going through it which may have involved a
more amicable relationship between the minister and
those in the advisers box.
Mr JENNINGS — We are back on track, and if
given long enough, spaghetti nation could be resolved
before we leave this committee stage.
Clause agreed to.
Clause 42
Mr FINN (Western Metropolitan) (04:09) —
Minister, clause 42 states:
The validity of the request and assessment process is not
affected by any minor or technical error in a final review form
or a form referred to in section 41(1)(a).

It seems to me that we have a trend. We have a trend of
sloppiness, we have a trend of accepting subjectivity
and, in this particular situation, we have a trend of
accepting errors. To my way of thinking, given the
importance of this subject, that is just not good enough.
We have to get this right. I do not know how many
times I have got to say that we have got to get this right.
It is not good enough to say, ‘We’re close enough’. It is
not good enough. We have to get this right. For us to
accept the sloppiness that is inherent in clause 42 is
something that should horrify all of us. I think it is quite
extraordinary that in a piece of legislation this
important we have a clause which basically says any
technical errors or typos or anything like that — I
assume that is what we are talking about — do not
impact anything at all.
We heard last week, when we debated this at length,
that a comma or a full stop in the wrong place can mean
a world of difference. Why did it mean that last week
and this week we can get away with those sorts of
errors? It just makes no sense to me at all and, as I say,
it is indicative of the sloppiness of this legislation. I
really think, Minister, that if you want to have
legislation that you can go out there and sell and be
proud of, you really need to get it right. Clearly the fact
that we have a clause 42 in the bill means that you have
not got it right.
Mrs PEULICH (South Eastern Metropolitan)
(04:11) — I must say that I share — and it would not
be a surprise to anyone, given the line of questioning —
Mr Finn’s concerns. In particular we have gone through
in detail and placed on record the concerns we have
about the first assessment process, the consulting
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assessment process and certainly the deficiencies in the
preparation of a written declaration with witnesses and
so forth, as well as our concerns about the contact
person, which could actually be a person of ill repute or
a person who may have a criminal history, who is
responsible for the handling and returning of the
poisonous substance used for VAD. So I would like to
ask the minister: what is envisaged in clause 42 when
there is reference to a minor error? What would that
constitute?
Ms SYMES (Northern Victoria) (04:12) — I would
like to make an observation on this clause as well and
just refer to the clause in relation to minor and technical
errors. When we are talking about the forms that need
to be filled in, in my instance, for example, with my
name Jaclyn, there are doctors that put a K in my name.
If I went through the first report, the second report or
the third report and all of a sudden I was told in my
dying days that I was knocked out of the scheme
because a doctor put a K in my name, I think I would
feel comfort that we have a clause in this bill that
ensures that minor and technical errors do not knock
you out of being able to access the scheme.
Mr JENNINGS — I think Ms Symes has actually
drawn attention to the type of error that may be
envisaged as relating to the way in which the process
could be completely interrupted or unfortunately
concluded because of situations such as that which
Ms Symes has described. This is a provision which
provides for the process to be completed, not to change
the assessment, the matters which actually deal with the
determination of the assessments or the nature of the
determination made by the medical practitioners in
compiling the material that supports a decision being
made, even if it may in some way have a technical
deficiency in accordance with minor errors in the
recording of non-assessment criteria related matters.
Mr FINN — Minister, I am still very concerned
about this clause 42. Could you list the sorts of errors
that is referring to, please?
Mr JENNINGS — I understand that you may be
concerned, and I do not deny the legitimacy of your
concern, but I do not have a list of what those errors
may be. I have described them, and I certainly know
that that is the intention of what this clause provides for
in expectation of the nature of the technical
amendments. Interestingly enough, in the example that
Mr Finn gave previously about the way in which pieces
of legislation could or should be drafted in relation to
the placement of commas and other forms of
punctuation that may make a difference, he is actually
correct, but he is also mindful that there are savings
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provisions in the passage of legislation in relation to
certain elements to tidy up the form and numbering of
pieces of legislation in accordance with the
expectations that the intent or content is not altered
apart from ensuring the appropriate and complete set of
ways in which these matters should be covered either in
statute, in the example that I have just taken up from
Mr Finn’s suggestion, or in relation to these forms that
would have standing under this statute.
Mrs PEULICH — The minor or technical errors
could well be more than just paperwork, and in the final
review form and the forms referred to in
clause 41(1)(a), because it is a cumulative process,
there are different elements. So far we have got a
controversial policy. We have seen that the process is
deeply flawed and the legislation is full of holes, so the
addition of clause 42, headed ‘Technical error not to
invalidate request and assessment process’, is well and
truly a get-out-of-jail-free card. I think this just
reinforces the level of concern that I have and many
have about this legislation.
I just do not accept the explanation, because obviously
there is an enormous amount of subjectivity in the
assessment of what may constitute a minor or even a
technical error. The technical error — I am sure it is not
just a documentary one — in fact could be, as I said
before, relating to each of the elements of
clause 41(1)(a), and I would imagine it could refer to
medical or legal errors. I am not sure, I am not
confident and I do not just accept an explanation that
perhaps a letter in a name might have been subject to
some sort of transcription error. Although, let me say,
getting the name right is very important, and it is a little
bit late once a person has passed on as a result of this to
correct it. So I prefer to err on the side of caution and I
do not accept, as I said, this particular clause, which is
pretty extensive really.
Committee divided on clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms (Teller)
Purcell, Mr
Ramsay, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms (Teller)
Wooldridge, Ms

Noes, 13
Carling-Jenkins, Dr
Crozier, Ms (Teller)

Lovell, Ms
Morris, Mr

Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
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Mulino, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs

Clause agreed to.
Clause 43
Mrs PEULICH — It is just a continuation of the
concern raised under clause 42 — that is, that we have
identified a deeply flawed process and the many, many
holes in the legislation. This clause is basically moving
onto accepting this process under the bill, which we
have expressed many, many concerns about, and I think
the minister has conceded some of those. This then
moves on to the application for a voluntary assisted
dying permit for the person, and I think it would be
inconsistent of me to support that final, very serious and
potentially irreversible step for most on the basis of a
deeply flawed process and flawed legislation.
Mr ONDARCHIE (Northern Metropolitan)
(04:26) — Minister, we have been fairly prescriptive in
the clauses up to this point around time frames. Why is
there no time frame set in this clause as to when a
practitioner should apply for a permit?
Mr JENNINGS — Mr Ondarchie, I am not quite
sure whether you were in the committee for the very
perplexing but ultimately resolved question that
Mr Morris asked.
Mr Ondarchie — I probably was; I just can’t
remember.
An honourable member interjected.
Mr JENNINGS — It was a good question; I give
credit. It was the one that perhaps flummoxed me more
than most, but nonetheless it was resolved.
It goes back to the question that you asked me some
time ago in relation to the issuing of a permit after the
assessments have been completed, the final request has
been made and then the application for a permit has
been made. The instrument of that application for the
permit is satisfied through form 5 in schedule 1, which
means that all the evidence has been compiled and all
the documents have been put together. There is a
certification that is associated with that and it is
transmitted to the Secretary of the Department of
Health and Human Services to make a determination
whether the permit is made. It is anticipated that after
the final request that could take place within a day.
Once the form is completed and the evidence is
compiled, the application is made, and then we would
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assume that if all of the evidence and the certification
have been completed, then that assessment of the
permit may take place within a 24-hour horizon.
So this relates to the issue that you raised with me
previously and the issue that Mr Morris raised with me
in relation to that form. The form has two purposes: one
is to facilitate the decision-making process of the
permit, and it has a second purpose, which is in fact the
consolidation of the assessment criteria, the certification
and the ability for the review board to have a permanent
record, an independent record, of that material
subsequently.
Clause agreed to.
Clause 44
Mr MORRIS — Clause 44 states:
A person in respect of whom a final review has been
completed and certified may decide at any time not to take
any further step in relation to access to voluntary assisted
dying.

I think in essence this is a less bad clause, if I may
phrase it that way, than others. However, there does not
seem to be any definition. It is rather unclear about
what the consequences will be of a decision not to
proceed. If the patient decides not to proceed, I wonder
if it can be revived at any time? Is there a period of time
after which it lapses? Foreseeably there could be a
situation where a patient six months down the track
wishes to avail themselves of voluntary assisted dying,
or even two years or five years down the track, if they
are still with us, they may wish to avail themselves of
voluntary assisted dying. So I wonder if there are any
time frames with regard to the lapsing of the
certification request post the final review?
Mr JENNINGS — The clause has been determined
in this form to ensure that there is no compulsion at any
time for the person who has made a request and had an
assessment undertaken, even if they are deemed to be
eligible, to complete the acquiring of a permit, the
acquiring of a prescription or the taking of the
prescription. That is the intent of clause 44. If someone
chooses not to participate in any of those actions, then
there would be an expectation that if they subsequently
decided to seek access to the scheme, they would
commence the process again.
Mr MORRIS — Minister, thank you for that
response, but an expectation does not fill me with great
certainty — no confidence, indeed — surrounding what
may occur. I would be happy if the minister could point
me to the clause that spells out this expectation.
Without it being spelt out in a clause I do not think a
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simple expectation gives the committee enough clarity
surrounding the progression or not of a person seeking
voluntary assisted dying post the assessment of a final
review. I have grave concerns surrounding what seems
to be an area of great fluidity. Can the minister point us
to the clause that spells out this expectation that he
describes?
Mr JENNINGS — In fact in terms of the way in
which I have outlined it, the intention of the clause is to
reiterate the determination and the free will of the
person in question. Indeed in terms of the
administrative practice that supports the way in which
that would be exercised there is an in-built assumption
within the legislation that this is purely at the behest of
the person who has made an application to participate
in the scheme. They may exercise their judgement and
discretion in relation to whether they participate in the
scheme and conclude their participation at any time of
their choosing in the circumstances that I have outlined.
If the person chose to participate again, they would
need to reactivate their request, as I have outlined, and
that may depend upon the administrative practice that is
actually established in dealing with subsequent
requests. I would not want to get into a whole series of
hypothetical situations in relation to at what stage that
decision may have been made. It is a declarative clause
that actually indicates that it is the person’s discretion
when they stop participating in the scheme.
Mr MORRIS — I note the minister’s response
there about not going through a variety of hypothetical
situations, but I will just put it out there. We could see a
person take up the process after, say, seven days, a
month, six months, 12 months or two years. I note the
minister’s response in saying that further clarity
surrounding this may come through administrative
processes in the future, but one would have thought it
would be better if this was built into the bill so that
there was absolute clarity around this. The concern that
I have right now is the bill appears to be silent on
whether or not a person has taken the next step because
there are no definitive time frames surrounding when it
is they do or do not so. In effect it could be very
difficult to say whether a person has taken the next step
with regard to a specific time frame without the full
knowledge of when they need to go back and start
again.
I think this is a failing of the bill as it is drafted. I think
it is an oversight and it is of grave concern. I accept the
intention of the clause, but I think the clause needs to
have more built into it. As you have said, there is an
expectation that people will restart the process. When is
that deadline when they have not sought to undertake
the initial assessment? When is that deadline when they
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need to go through the whole process again? I accept
the answers you have given, Minister, but I think it
highlights just another failing of this bill.
Mr FINN — Minister, I refer to the voluntary
assisted dying substance, and I must commend
whomever came up with that name. I would like to
meet them one day because I think they have got a great
future in ‘Euphemisms R Us’ or some such place. Once
the person is on death row, if you can call it that, they
have been approved for the last time and they have the
poison but they change their mind, what happens then?
Do they return the poison to the pharmacy or do they
just put it in the back room and leave it there for future
reference?
Honourable members interjecting.
Mr JENNINGS — Other members of the
committee and people at this table are assessing
whether this is the best place for you to ask that
question, or indeed for me to answer it. I can hear that
happening all around me.
Can I then suggest to you, Mr Finn, that my answer
would be that in the circumstances that you describe if
somebody had a prescription dispensed to them and
they had it in their residence, then they would be quite
within their rights to keep it in the safe storage that is
provided for within the bill and what would be expected
to occur, or they may choose to return it to the
pharmacy. Given that there is no compulsion for them
to use the substance unless they so choose, that could
continue to be the case until they die.
Mrs PEULICH — Clause 44 is headed ‘No
obligation for person to continue after certification of
request and assessment process on final review’. My
question is this: if a person has the certification, they
get the prescription, they have the box, they take it
home and then if they outlive their projected prognosis,
why is there not another review to establish why?
Clearly the diagnosis must have been incorrect, or there
may be any other reason that person has outlived that
prognosis, six months in this instance given the
amendment that was passed by the chamber. Why is it
possible that a person can hang on to medication for
seven years, which clearly would indicate that that
prognosis was incorrect?
Mr JENNINGS — This is why Mr Dalidakis and
others in the committee and at the table may have been
unhappy with me answering Mr Finn’s question,
because you have now taken the opportunity to go to a
completely different subject in relation to the —
An honourable member interjected.
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Mr JENNINGS — No, this is about the obligation
of no-one to take the medication. I was talking about
the consequences of the person exercising that
prerogative, so I think Mr Finn’s question was apposite
to the clause. I think the question that Mrs Peulich has
asked is not apposite to this clause; rather it relates to
the original assessment and the eligibility criteria in the
clinical assessment that may have led to someone being
eligible, which is a matter we have discussed
previously.
Clause agreed to.
Clause 45
Mr JENNINGS — I move:
12. Clause 45, line 19 omit “one month” and insert
“15 days”.

This is a subsequent amendment to something the
committee has accepted previously in relation to
aspects of the way in which the self-administration
permit may apply to the use or return of the voluntary
assisted dying substance. In this specific reference if the
person who has been dispensed a prescription does not
use it and they die, the unused substance should be
returned in the designated period of 15 days to the
pharmacy.
Dr CARLING-JENKINS (Western Metropolitan)
(04:47) — I think we will find there will be quite a few
questions on clause 45 as it is at the heart of this bill. I
just want to flag right from the beginning that I will be
calling a division on this clause as I think it is a really
essential clause for us to be debating.
This clause is the authority to facilitate assisted suicide
and the creation of the assisted suicide permits. I would
like to comment that far from the government’s
commitment to the suicide prevention framework
2016–25, which has an underlying message that there is
always hope and a better way, this clause sets out what
is contained in the self-administration permit — a
permit authorising someone to commit suicide. The
Minister for Health, in reference to the framework for
suicide prevention, stated, ‘We’ll be working to save a
life every day’, and that seems to me to be in complete
contradiction to this bill and the permit described in this
clause in particular.
I would like to just ask a question around suicide and
mainly around the recording of suicides. I will ask this
in two parts: will suicides under this permit be counted
in the national Australian statistics for purposes of
comparing trends across states and territories, and will
suicides under this permit be counted in the state-based
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suicide data collection for the purposes of the suicide
prevention framework that I have just mentioned? My
concern here, Minister, is the need for transparency
around suicide in this state. I do not want to see the
situation arise where Victoria is reducing suicide rates
simply by excluding some suicides from this data.
Mr JENNINGS — I have been given a lot of
information but it does not specifically address your
question. Certainly I can read it down to answer your
question, but I am just going to have a conversation
about it.
I was given relevant information to discuss with you in
relation to the way in which the recording of death
under the voluntary assisted dying scheme and the
recording of the incidents of suicide will not be
considered to be one and the same dataset. They will
not be recorded in that way. It is not the intention for
that to occur.
Dr CARLING-JENKINS — Thank you, Minister.
That is very interesting. I will ponder that. While I do I
am going to ask another question. Is the minister aware
of any other jurisdiction in the world where permits
authorising a named individual to commit suicide with
a specified poison are issued by the state?
Mr JENNINGS — No, and again I think the
legislative construct and the schemes that actually apply
in other jurisdictions and indeed are intended to apply
in this jurisdiction would not conflate the two
categories of the manner in which people will die
through the provision of voluntary assisted dying in this
jurisdiction.
Dr CARLING-JENKINS — Thank you, Minister.
No other jurisdiction across the world names an
individual to commit suicide with a specified poison
that is issued by the state, so I am just wondering if you
could comment on why Victoria has chosen this path.
Mr JENNINGS — We have not agreed that we
have. There are two reasons that I answered in the form
that I answered, and I think the member probably is
expecting an explanation. One is because the
government does not accept the description of this
being suicide; it is someone who has been diagnosed
with an incurable medical condition where death is
imminent exercising an opportunity to be assisted in the
manner in which they die. In the second instance, why I
do not accept the manner in which you asked the
question as being a contemporary issue is that in
Victoria the element of applying for a permit that would
then facilitate, once it has been obtained, a prescription
being provided by the coordinating medical practitioner
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is an additional step in terms of the legislative
requirements beyond the requirements that may apply
in other jurisdictions where in fact once the
determination has been made by the assessing clinicians
that someone is eligible to access the scheme and that
they satisfy the eligibility criteria a prescription is
furnished directly without the additional requirement of
a permit.
Dr CARLING-JENKINS — Thank you, Minister.
In light of your answer, Minister, around the
government not accepting my description, which used
the word ‘suicide’, may I rephrase my question around
the permit. Is the minister aware of any other
jurisdiction in the world where permits authorising a
named individual to access voluntary assisted dying
with a specified poison are issued by the state?
Mr JENNINGS — I am advised that that is not the
case, because in fact the requirement in the Victorian
legislation was seen as an extra check in the system to
provide certainty in the assessment process. The issues
that we discussed in relation to accounting for the
certification of various documentation, the assessment
reports and the declarations in their completeness,
which would then be subject to the consideration of the
Secretary of the Department of Health and Human
Services as an additional safeguard before a
prescription would be issued, were deemed to be
additional elements to demonstrate some checks and
balances in the system.
The ACTING PRESIDENT (Mr Elasmar) — If
there are no further questions —
Mrs PEULICH — Acting President, this clause is
going to get a lot of questions. First of all, can I say that
I certainly share Dr Rachel Carling-Jenkins’s concern
about the conflicting messages or thrusts of the bill and
the suicide prevention strategies. The evidence suggests
that indeed suicidal behaviour is contagious. I am just
referring to an article by Madelyn S. Gould, PhD,
MPH, of Columbia University and the New York State
Psychiatric Institute, as well as Alison M. Lake, MA, of
New York State Psychiatric Institute. I will just select a
few points:
Evidence has accumulated to support the idea that suicidal
behaviour is ‘contagious’ in that it can be transmitted, directly
or indirectly …

Further on it says:
Suicide rates go up following an increase in the frequency of
stories about suicide … Moreover, suicide rates go down
following a decrease in the frequency of stories about
suicide …
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I am sure that is of no great surprise to anyone. It goes
on to say:
… suicide rates were higher in countries where media
attitudes toward suicide were more accepting …

Could I say that this particular legislation is, as
Dr Carling-Jenkins noted, the first in the world to
introduce what essentially is state-sanctioned suicide.
Therefore it is giving the government’s imprimatur to a
course of action that causes death, with all the flaws of
process and legislation.
The article goes on to say:
Conversely, national suicide rates were lower in countries
(Finland, Germany and the United States) where reporting
tended to portray the suicide victim and act of suicide in terms
of psychopathology and abnormality, and to describe the
negative consequences of the suicide.

The article concludes:
While the complex aetiology of suicidal behaviour is
recognised … it has become increasingly apparent that
suicide contagion exists and contributes to suicide risk along
with psychopathology, biological vulnerability, family
characteristics, and stressful life events. Strategies to prevent
suicide contagion are essential and require ongoing
evaluation.

My question to the minister at the table is: do you
accept, in relation to voluntary assisted dying — and
we will come back to the precise process that is being
outlined here in this self-administration model, which
has some very, very absent definitions, which I think
makes it more euthanasia than voluntary assisted
dying — that this model is inconsistent with the
national suicide prevention framework?
Mr JENNINGS — No, the government does not
accept that it is.
Mrs PEULICH — You do not accept that it is.
Given that you are actually agreeing, through an
amendment, to the inclusion of voluntary assisted dying
as a method of dying and as an adjunct to your original
intention for the death certificate to nominate the
original diagnosis as the cause of death — which
clearly it is not, because it would be fabricating a death
certificate in my view — why is it that we will know
which deaths are caused through voluntary assisted
dying but this data will not be counted in the national
Australian statistics or the state-based statistics for
suicides?
Mr JENNINGS — Because we do not accept that
they are one and the same thing.
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Mrs PEULICH — They are not? Could you
explain why? Could you explain your reasoning?
Mr JENNINGS — I am encouraged to stick to the
clause. I encourage you to stick to the clause. In relation
to the discussion about suicide, in clause 1 we had
lengthy discussions about suicide and your assertions in
relation to this matter, and we differed at that time. We
differed in the interpretation of the evidence, and I do
not want to go back onto terrain that we have actually
discussed previously.
Dr CARLING-JENKINS — Minister, I would like
to move on to some more technical questions on this
clause of the bill — clause 45 — around the
self-administration permit. My first question is around
the matters authorised by this permit. Does the
authorisation for a doctor to supply the lethal substance
to the patient mean that the doctor can supply this
directly — so if they have a pharmacy within their
practice, for example — or does it still require supply
via a pharmacist? So can a doctor supply it if they have
it in stock, or does it need to be supplied by a
pharmacist?
Mr JENNINGS — The prescription will be
required to be dispensed by a pharmacist.
Dr CARLING-JENKINS — Thank you, Minister.
That is a nice succinct answer. I am moving on to a
section later in the clause. I am kind of jumping around
a little bit here. In clause 45(d), which seems to
authorise the contact person to hold the lethal substance
indefinitely if the requester decides not to
self-administer, at least until that requester dies. Can
you just confirm that I am reading that correctly? My
obvious concern here, if you want to know where I am
going, is a poison lying around the house for indefinite
periods of time where people become complacent,
possibly misplace it and so on.
Mr JENNINGS — I just want to talk to my
colleagues in the box in relation to the provision in this
aspect of the clause that relates to the reference to
clause 53 and what that does to the way in which this
clause is read.
In the circumstances by which the person who has been
issued the prescription has it in their possession,
clause 45(d) outlines the three circumstances where
they may choose not to self-administer the medication
or there may be a decision by VCAT that means they
cannot access it. If because of incapacity they are not
able to administer it themselves, the administration
would be the responsibility of a medical practitioner
who would be authorised to obtain the prescription and
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to administer it. Or in the circumstances where the
person asks the contact person to return it to a
pharmacy — so it is not to hold it but to return it —
they would be the circumstances that are envisaged in
45(d).
Dr CARLING-JENKINS — Thank you, Minister.
I want to ask a question about the substance, but in the
context of the permit, not the substance. I want to make
that really clear. What happens when the substance
expires? Medications have an expiry date. If the
substance expires and a script needs to be rewritten,
does that mean the permit has to be redrafted? Does it
have to be done again to authorise that process — to
authorise a second lot of medication to be dispensed? I
do not think it is out of the realms of possibility that
medication, if it is lying around a house for a while,
may well expire, so what impact does that have on the
permit? Does the permit just stand or does a permit —
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Ms CROZIER — yes, exactly — issues the
substance, whereas I was of the understanding that the
medical practitioner was only to really prescribe.
Mr JENNINGS — The clause reads that the
self-administration permit authorises the coordinating
medical practitioner to prescribe and that the permit
authorises the supply of the voluntary assisted dying
substance.
Ms CROZIER — So that means the medical
practitioner would go to the pharmacist and collect the
substance, does it? I do not quite follow that, because if
they are prescribing it, the permit authorises the
prescription to enable that to happen, but the permit
also authorises the medical practitioner to supply it.
Therefore that implies that the medical practitioner has
the substance and is dispensing the substance. Is that
correct, or does it mean that they are the one that is
collecting the substance on behalf of the patient?

Mrs Peulich interjected.
Dr CARLING-JENKINS — Well, we can ask
those questions under the substance bit I think, but does
the permit stand or does the permit need to be reissued?
Mr JENNINGS — The permit would stand. The
description should account for this situation, but it
would have to be considered in relation to when it is
dispensed. I am just going to come back.
I am happy to say that what I indicated to the
committee is correct. When I went over to the box, they
might have indicated that I was not, but on reflection
they believe that I am.
Ms CROZIER (Southern Metropolitan) (05:13) —
Minister, I just want to turn your attention to
clause 45(a), where it says:
the co-ordinating medical practitioner for the person, for the
purpose of causing the person’s death, to prescribe and supply
the voluntary assisted dying substance specified in the permit
to the person …

et cetera. This clause is saying, and correct me if I am
incorrect, that the medical practitioner is prescribing
and supplying the substance, whereas I was under the
impression and the understanding that the substance
was to be obtained from a pharmacist — a
compounding pharmacist, in fact. It is describing
supply. Describing supply says to me that the medical
practitioner —
Mrs Peulich — Issues it.

Mr JENNINGS — I may have preferred a comma
to be in a different place, but I have indicated to the
committee that it is the permit that authorises the
practitioner to prescribe it and that it authorises the
supply of the substance.
Ms CROZIER — Thank you, Minister. I know you
are saying that because that is what the clause says, but
you are not explaining it to me because I have asked
you: does that mean the medical practitioner has the
substance and is providing it to the patient? The permit
allows the supply of the substance, so it means that the
medical practitioner has the substance and is giving it to
the patient. Is that what the permit allows for?
Mr JENNINGS — The permit allows for the
medical practitioner to prescribe the medication, but it
would need to be dispensed by a pharmacist. The
permit authorises the supply to the person who is going
to self-administer. In the case of the practitioner
administration permit, which is the next clause, the
coordinating medical practitioner in that case would be
expected to prescribe it, to collect it from the
pharmacist and therefore to supply it to the person.
Ms Crozier interjected.
Mr JENNINGS — Well, that is what clause 46
means, and that is in fact what you —
Ms Crozier — We’re talking about clause 45.
Mr JENNINGS — I understand that, and I am just
drawing to your attention that that is what clause 46
would mean and that is how it would work in practice.
Your understanding of that — the way that you
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intuitively understand it — would actually be the way
that it is acquitted in clause 46. In relation to clause 45,
if the permit does authorise the prescription being made
and does indicate that the supply is being authorised
under that provision, it does not presume that the
coordinating medical practitioner collects the substance
or that the practitioner themselves supply the substance
after it has been prescribed. I am being encouraged to
indicate to you that this wording is in section 34 of the
Drugs, Poisons and Controlled Substances Act 1981, so
it is there and it is a matter of consistency with other
pieces of legislation.
Mrs PEULICH — I note in this particular clause
that there is actually no definition, and nor is there a
proper definition in the definitions in the preliminary
section, part 1, of ‘self-administration’. In fact a
self-administration permit is described under the
definitions as meaning ‘a permit issued under
section 49(2)(a)(i)’. So are you able to explain why the
word ‘self-administration’ does not have a more precise
definition?
Mr JENNINGS — The understanding of how this
will be understood and enacted is that the person
themselves would actually take the substance, and in
that they would digest it themselves and that would be
the form of self-administration. There are limits in other
aspects of the bill that make it very clear that no other
person can undertake that activity, and the only other
circumstances by which a person may have the
substance administered to them would be
circumstances where a medical practitioner is
authorised to do so in the circumstances that the person
does not have the physical capacity to be able to
administer it themselves.
Mrs PEULICH — You used the word ‘digestion’.
Do you mean ingestion or digestion?
Honourable members interjecting.
The ACTING PRESIDENT (Mr Melhem) —
Order! Mr Dalidakis and Mrs Peulich, through the
Chair, please.
Mr JENNINGS — My colleague was very keen to
support me at 20 past 5 in the morning to make sure of
my definition. ‘Digestion’, the word that I said, is the
word that I meant.
Mrs PEULICH — The reason I ask that is that in
Washington state the term is specifically defined to
allow someone else to administer the lethal dose to the
patient, because ‘self-administer’ means a qualified
patient’s act of ingesting medication to end his or her
life. The dictionary definition of ‘ingest’ means ‘to
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either swallow, inhale or absorb’. Obviously in terms of
digestion it may be that a person cannot digest a
particular type of medication, so ‘ingestion’ would be
the more appropriate term.
In view of your answer, Minister, and my concerns
about what the definition is, would someone else
putting the lethal dose in the patient’s mouth qualify as
self-administration because the patient will be
swallowing the lethal dose?
Mr JENNINGS — You are wrong in your view
about what the concept is in relation to digestion, which
I took further advice on. I confirm that further advice,
that the self-administration is on the assumption that the
substance can be digested, and then in circumstances
where that is not possible there is an opportunity for
physician-assisted administration of the substance. That
is not necessarily a feature of other jurisdictions in
relation to the way in which administration of the
substance may occur. So that is a clear differentiation in
our legislative process and construct from what might
occur in other jurisdictions.
Mrs PEULICH — So you categorically rule out
that self-administration would allow someone to assist
with the act of swallowing?
Mr Jennings — Yes, I do.
Mrs PEULICH — Would you also rule out that
someone else may be able to place a substance patch on
a patient’s arm, which would technically qualify
because the patient would be absorbing the lethal dose?
Mr JENNINGS — Yes, I rule out both of those.
Mrs PEULICH — So you have ruled out the
absorbing and the swallowing. How about the inhaling?
For example, would you rule out the administration of
gas, which would qualify because the patient would be
inhaling a lethal dose?
Mr JENNINGS — I have ruled out on the basis of
what I have already shared with the committee.
Dr CARLING-JENKINS — Minister, I have a
couple of questions regarding the time lapse between
when the permit is issued and when somebody takes up
the medication. The first one is in regard to
clause 45(a)(ii), which says the permit will specify the
sufficient dose to cause death. My concern is that if
someone loses or gains weight, is there anything within
the permit to compel a medical practitioner to continue
to monitor their patient, or once the permit is issued do
doctors have basically nothing to do with the process?
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Ms Pulford interjected.
Mr JENNINGS — My colleague Ms Pulford is
making it very clear that she discussed these matters at
great length —
Ms Pulford — Last Thursday.
Mr JENNINGS — Yes. Was that at midnight, or
was it in the early hours of the morning?
Ms Pulford — Around about 2-ish, 3-ish.
Mr JENNINGS — Around 2-ish in the morning,
and she had a lengthy exchange with Ms Crozier, as I
recall —
Ms Pulford — Yes.
Mr JENNINGS — and others in relation to that
matter. Those considerations were discussed then, and I
believe in terms of accounting for those contingencies,
they would be accounted for in relation to the
prescription.
Dr CARLING-JENKINS — Thank you, Minister,
for your response. I am not actually asking specifically
about the substance. I know that that was discussed.
What I am asking about is the permit. So around the
dosage, once the permit is issued, do doctors have
nothing more to do with the process; do they then
disengage from their patients and no longer monitor
their patients in regard to — and I am using this as one
of the provisions in the clause — whether the dose
continues to be sufficient?
Mr JENNINGS — Certainly the permit is not the
end of their engagement with the patient, and indeed
the issuing of the prescription occurs after the permit
has been issued. We would expect the appropriateness
of the dose, the dosage and indeed the ongoing care of
the person to be part of the professional engagement,
the doctor-patient relationship, which we would expect
to continue during the voluntary assisted dying process.
Mr FINN — This clause should perhaps be called
the George Orwell clause, because we have a situation
where suicide cannot be referred to as suicide, poison
cannot be referred to as poison, and we are talking
about governments issuing permits for people either to
kill themselves or to be killed. So it is quite an
extraordinary and amazing day in the history of this
Parliament and the history of this state that we are
discussing matters such as this, and this may be — no,
it most certainly is — a new low for our civilisation.
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Mr Dalidakis — I think you’ve given that speech
before as well.
Mr FINN — Well, you are, generally speaking, a
new low for our civilisation every day, Mr Dalidakis.
Minister, it seems to me that one group that is involved
in this process that has been ignored to a degree is the
pharmacists. I know that the role of the pharmacist was
discussed in clause 13 or somewhere around there. I
know that was discussed, but I have some comments
here from the Victorian branch of the Pharmaceutical
Society of Australia that I think are worth pointing out,
not in terms of conscientious objection but just in terms
of the ability to make this thing work. The society says:
The legislation and the final report spend a lot of time
focusing on acquiring approval to access voluntary assisted
dying, but it does not have a lot of depth on the issues of
dispensing or acquiring the substance that will be used by the
individual. In the final report, it is suggested that a pharmacist
will know that the prescription before them is for a VAD
supply, simply by the nature and dose of the item ordered.
This is a critical misunderstanding of the role of a pharmacist
in dispensing medication. It is hard to comprehend how a
document can so effectively create a structured process of
ensuring safe prescribing of a substance but then expect that
the dispensing of this substance can be adequately performed
in a manner that requires the pharmacist to make
assumptions — guesswork should never be a part of any
health intervention, and it is particularly inappropriate in the
delivery of voluntary assisted dying, or in a jurisdiction where
VAD is available to be prescribed.
The coordinating medical practitioner and the consulting
medical practitioners are both required to submit several
forms and pieces of information to the VAD board, yet none
of these forms are required to be provided to the dispensing
pharmacist.

It finishes off by saying:
To satisfy the intent of the legislation, and the requirements of
a pharmacist when performing their clinical role, the
pharmacist should be provided with all of the documents
generated by the assessment process, and the pharmacist
should provide a third and final assessment of the
appropriateness of the individual to access the VAD service.

Minister, do you believe the government has taken
appropriate notice of pharmacists and the
pharmaceutical industry or, as I suspect, have you
largely ignored them?
Mr JENNINGS — I think Mr Finn and indeed what
he has referenced make a number of leaps in relation to
the way in which the process should run in relation to
the dispensing of a prescription that has been provided
to them by medical practitioners in accordance with this
legislation and indeed beyond the scope of practice for
items that are dispensed by pharmacists each and every
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day in relation to drugs and poisons in this country in
terms of medicines that they may dispense every day. I
certainly do not underestimate the gravity of the
substance in question; I do not mean to be demeaning
in relation to that question. But as a practice issue, it is
not normal practice for pharmacists to actively engage
in the determination of the prescription process, which
would indicate that they would either second-guess or
revisit the appropriateness of prescriptions that they
receive from medical practitioners in the way that it is
suggested to apply here. This scheme is also predicated
on an assessment that has been verified by the Secretary
of the Department of Health and Human Services based
upon the assessment criteria and the appropriateness of
the application for a permit, which would need to be
issued before the prescription is made. I think the
sequence of the determination of the prescription would
mean that it is potentially an overreach for the
pharmacists to actually be added to the decision-making
process for what should be the appropriate
considerations in making the prescription in the first
place.
Mr FINN — Minister, do you accept, given the
pharmacists are actually at the coalface, as it were, and
they actually hand over the poison to the victim or the
patient — I am not sure what you would call them —
that if they feel that they have a contribution to make to
this process they should be listened to? Do you believe
that they do have a contribution to make apart from
merely handing over the poison that has been
prescribed, or do you believe that they should just do as
they are told and just get on with it?
Mr JENNINGS — No, I would be disappointed if
in fact my response to your question indicated that we
do not rely on the professional acumen of the
pharmacist as a profession. The intention of the
implementation of this reform relies on the engagement
of a tertiary-based school of pharmacy to work under
the auspices of the Voluntary Assisted Dying Review
Board through the implementation task force on the
way in which the elements of the prescription and the
reliability in terms of the efficacy of the substance
should be assessed. They will play a fundamentally
important role in the confidence that not only this piece
of legislation would rely on but also the medical
practitioners and indeed the patient would rely on in
terms of the effectiveness and appropriateness of the
compounds, the constituent units or constituent
elements of the substance, its efficacy, its limiting of
adverse effects and its appropriateness for use. In fact
the profession will play a very, very important role in
determining that. I was actually responding to the issue
about whether, case by case, they would be involved in
the decision-making about that prescription.
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Dr CARLING-JENKINS — Minister, I am going
to return to the time lapse because I am still bothered by
the lapse of time between the permit being issued and
the substance being taken, even though I do note that
you have attempted to reassure me of an expectation of
an ongoing engagement with a prescribing medical
practitioner. I think that is probably optimistic but I
appreciate your attempts to reassure me.
My concern is that a person could lose decision-making
capacity after the permit is issued. In this case if a
medical practitioner notes this loss of decision-making
capacity, can the practitioner cancel this permit? From
what I am reading in clause 45 at the moment VCAT
can make a move to cancel it or a person can. Can the
medical practitioner actually intervene and say,
‘Actually, no, three months ago it was fine but not
now’, for example?
Mr JENNINGS — You are correct in relation to the
assumption about an interested party taking this matter
to VCAT for an independent appraisal of that matter. In
relation to the enduring ability for the coordinating
medical practitioner to take that action, I believe that
there would be limits to their intervention but I will
have a conversation about that.
The issue that you have asked me to reflect on is
whether the coordinating medical practitioner may
intervene in some way if they believe that the person
has had a loss of decision-making capacity, and I can
provide you with some reassurance that indeed they do.
Under the Medical Board of Australia’s code of
conduct for medical practitioners doctors are required
to take reasonable steps to address an issue if they
believe that the patient’s safety may be compromised.
In the case of a voluntary assisted dying substance, if
the practitioner became aware that the patient had lost
decision-making capacity and would no longer be able
to make an informed, voluntary decision to
self-administer the medication, the medical practitioner
would be expected to remove what would have become
the substance that would be a risk to the person’s safety.
If the person is no longer able to make an informed
decision to self-administer the medication, the
medication could no longer be used for the purpose it
was prescribed and its presence in the person’s home
would pose an unnecessary risk.
This is established practice in terms of the code of
conduct for doctors because health practitioners already
assess risks that patients may be exposed to. As you
would be aware, there are many medications that are
dispensed that could be lethal if in fact there was a lack
of decision-making capacity or other reasons somebody
may act in a fashion where they may not be in control
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of their decision-making. A health practitioner may step
in in existing circumstances, and certainly this would
be —
Dr Carling-Jenkins — That is covered in this bill.
Mr JENNINGS — Absolutely, yes.
Ms CROZIER — Minister, in answer to a question
I asked about the permit authorising the prescription
and supply of the voluntary assisted substance you
referred to section 34 of the Drugs, Poisons and
Controlled Substances Act 1981, which I looked up,
and I just want to clarify with you a couple of points.
Section 34, headed ‘A requirement to apply for
schedule 8 permit’, says:
(1) A registered medical practitioner or a nurse practitioner
who considers it is necessary to administer, supply or
prescribe a Schedule 8 poison to or for one of his or her
patients who is a drug-dependent person must apply to
the Secretary for a Schedule 8 permit.

The act goes on with other parts to that important point,
but then it says:
34A Schedule 8 permit
(1) On receiving an application under section 34, the
Secretary may issue a permit to a registered
medical practitioner or a nurse practitioner
authorising the practitioner—
(a) to administer, supply or prescribe a
Schedule 8 poison to or for a drug-dependent
person; or
(b) to administer, supply or prescribe a
Schedule 8 poison to or for a person other
than a drug-dependent person for a
continuous period greater than 8 weeks.
(2) A Schedule 8 permit must be in the prescribed
form.
(3) The Secretary may at any time amend, suspend or
revoke a Schedule 8 permit and any permit which
is suspended or revoked ceases to have effect.

Does the secretary have the same powers with this
permit for voluntary assisted dying as they do in
relation to section 34 of a schedule 8 permit?
Mr JENNINGS — I believe certainly in relation to
subsequent clauses that there are ways in which the
secretary may intervene in terms of amending the
permit. The secretary has powers at their discretion in
relation to dealing with the circumstances of the permit.
There are provisions in relation to the cancellation of
the permit. So it appears to me that while not
necessarily being able to confirm that they are exactly
the same powers, there are powers in this bill for the
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secretary in relation to permanent matters, but I will
take some advice.
While the answer that I gave gives a broad outline of
some elements that are consistent with the powers of
the secretary, they are not completely mirrored in this
legislation for a couple of reasons. One is because in the
variety of circumstances that are included in the act that
you referred to, where the drugs are held at that time
may mean that they are not necessarily in the
possession of the patient. In this case they may be, and
on that basis the powers of the secretary would be
limited depending on where the drug is held. The
second element in relation to cancellation of the permit
is that there is a very narrow application of cancellation
of the permit that relates to two provisions in clause 52,
which relates to the sequence for the return and the
destruction of the unfilled prescription, and the
circumstances when there will be the cancellation of a
self-administration permit to then be replaced by a
practitioner administration permit.
Ms CROZIER — Thank you for that response,
Minister. If I could go back to my issue about this area
of supply in clause 45(a), it goes to the point that I think
I previously made. You said that it is the same as what
is in section 34 of the Drugs, Poisons and Controlled
Substances Act. You have just said in answer to my
question about the secretary revoking that permit —
and I am paraphrasing you now — that it could be due
to a variety of drugs being held at that time and not
necessarily in possession. I think that was my point.
Section 34(1) of the Drugs, Poisons and Controlled
Substances Act states:
A registered medical practitioner or a nurse practitioner who
considers it is necessary to administer, supply or prescribe a
Schedule 8 poison to or for one of his or her patients who is a
drug-dependent person must apply to the Secretary for a
Schedule 8 permit.

The way I am interpreting that is that they are providing
the drug to the patient, as they would. They can
prescribe it, they can supply it and they can administer
it, and that is what doctors do. That is my interpretation
also of clause 45(a) of the bill, which you referred to.
My point is that I think we are in agreement here,
because you are saying that the variation is because it is
held — they have possession of that supply — for
dispensing it or administering it. I am still concerned
that clause 45(a) has the same application as what is in
section 34 of the Drugs, Poisons and Controlled
Substances Act, but I would argue that I think there is a
different intent in this bill as opposed to section 34
because of how a medical practitioner would administer
a schedule 8 poison.
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Mr JENNINGS — Already in our discussion it is
totally the same concept in relation to clause 46, which
is what I indicated to you before. Clause 46 is a direct
lift from the circumstances that you have just described
in the other act. The issue we started with and the issue
that continues to be is it is anticipated that the medical
practitioner would hold the supply in the case of
self-administration, and what I am suggesting to you is
that the permit authorises the prescription and the
permit authorises the supply. It is not anticipated that a
medical practitioner would hold the supply in that
circumstance.
Mr RAMSAY (Western Victoria) (05:55) — I am
glad to be able to be back into the chamber and make a
contribution after a brief absence.
In relation to the guidelines that I moved my
amendment about I thought I made it clear that there is
an understanding between the patient and those
assisting that there would be clinical guidelines in
relation to how self-administration would work and the
process of being assessed as meeting the requirements
of the framework through to the in-home administration
of a lethal dose at a point in time chosen by the patient.
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Mr JENNINGS — I thank you for your
intervention —
Mr Ramsay — Why has it taken 5 hours for us to
get to this point?
An honourable member interjected.
Mr Ramsay — It is important. That is why we have
spent 5 hours on it. If we have not got clarity in 5 hours,
I suspect we need to understand what are the points that
are grey in relation to this clause.
Mr JENNINGS — We may be getting closer now.
Mrs PEULICH — I did not tune in to the very first
part of the question, so if there is a repetition I am sure
you will draw that to my attention. Given that so far
there is no understanding of what the compound of the
lethal substance would be, can you advise if no suitable
lethal substances for oral consumption are developed or
made legal in Victoria, will all patients who otherwise
qualify for VAD qualify for administered euthanasia?
Mr JENNINGS — I do not think the premise in
your question will be realised because it is the
government’s firm belief that a voluntary assisted dying
substance will be dispensed in Victoria to facilitate the
enactment of the bill.

I just need some clarification from you, Minister. Given
the questions that have been asked over the last 4 or
5 hours it is clear that in fact there are clinical
guidelines in relation to the use of a self-administrative
drug, that the patient understands those guidelines, the
support staff and family understand those guidelines
and at the end of the day it is the choice of the patient
whether in fact they make that choice under those
clinical guidelines. Can you confirm that in fact that is
the case?

Mrs PEULICH — If a patient is incapable of
digesting an appropriate substance, allowing a
practitioner to say the available oral substances are not
appropriate for the patient either because of the
patient’s condition or perhaps because they are too
expensive, would the person then qualify for the
administered euthanasia in that instance?

Mr JENNINGS — Yes, that is the case and their
choice, subject to their capacity to self-administer, but
the answer is definitely yes.

Mr JENNINGS — I do not think that these are
relevant questions to the clause or in fact to the
construct of the bill.

Mr Ramsay — Their capacity is already assessed?
Mr JENNINGS — Yes, but their ability to digest
may be the issue that is beyond their determination.
Then they subsequently make a determination to
request a practitioner administration permit.
Mr RAMSAY — The self-administration permit
requires that they have already been assessed that they
can make that determination. I am wondering why we
are spending so much time — hours in fact — in
relation to this clause when I thought I had moved an
amendment to provide some clarity around the process,
the understanding of family, support staff and the
patient themself in relation to self-administration.

Mrs PEULICH — I understand and I come back to
your term, Minister, about the interlocking nature of the
legislation. I am just trying to get an understanding of
where the self-administration permit starts and ends,
and where the next clause, which is 46, kicks in. I am
trying to get an understanding of the areas where
self-administration may then not morph because it is
obviously a separate process and a separate permit but
may qualify the person for administered euthanasia.
You have said that there will be lethal substances, even
though we do not know that to be the case. You have
said that if a substance is unable to be digested, the
person would become eligible for the practitioner
administration permit. How about if a person refuses to,
say, take medication such as an anti-nausea substance

VOLUNTARY ASSISTED DYING BILL 2017
6328

COUNCIL

needed to prevent vomiting up of an orally consumed
substance? Would that person also become eligible for
the practitioner administration permit in clause 46? I
know I am jumping ahead, but they are interlocking.
Mr JENNINGS — I think the issue would be the
ability of the patient to digest the material. They would
discuss with their coordinating medical practitioner the
likelihood of them being able to digest the substance
and together they would make a decision about whether
a practitioner administration permit was more
appropriate than a self-administration permit.
Amendment agreed to.
Committee divided on amended clause:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms (Teller)
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ramsay, Mr (Teller)
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 16
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
Mulino, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Rich-Phillips, Mr
Young, Mr (Teller)

Amended clause agreed to.
Clause 46
Dr CARLING-JENKINS — As I mentioned when
I stood to speak to clause 45 at the beginning, I want to
put on the record right from the start that I will be
supporting a division on this clause as well, because
this clause sets out another part that is at the heart of
this bill: it sets out the second regime coming into effect
should this bill pass, and that is a regime of euthanasia
or physician-assisted suicide. Minister, I am concerned
about the number of physician-assisted suicide permits
that will be issued under this bill should it come into
effect. In an article titled ‘When dying becomes
unaffordable’, published on Medscape on 9 June this
year, Dr James Downar reports that in Ontario, Canada,
where patients can choose between self-administration
and practitioner administration of a lethal substance,
there have been very few cases of self-administration.
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In fact there have been less than 1 per cent. I wonder if
the minister could comment on if this is what he
expects to occur here in Victoria.
Mr JENNINGS — No, indeed. We would expect
the opposite effect. We would expect practitioner
administration to be a small number compared to
self-administration. The system has been designed with
the intention of primarily and overwhelmingly being at
the determination of the person themselves, including
administration.
Mrs PEULICH — Could the minister at the table
please explain what is meant in clause 46(c)(i) by:
the person is physically incapable of the self-administration or
digestion …

especially the ‘physically incapable’. Could you just
elaborate on what that may encompass?
Mr JENNINGS — Mrs Peulich, in relation to
clause 45, probably you and I talked more about that
matter than any other. You questioned my assertion that
‘digestion’ was the appropriate word to use in relation
to what the patient would need to be able to
successfully physically undertake in the action of
self-administration, which is to swallow and digest.
Mrs PEULICH — In clause 45 I was asking about
whether the intent was to work to the definition of
digestion versus ingestion to see how broad the
self-administration may be. But here I am asking for a
definition of ‘physically incapable’, so that may not
necessarily only mean physically incapable of
swallowing.
Mr JENNINGS — Indeed it may be physically
incapable because in fact you asked serious questions
about whether the medication could be put in
someone’s mouth by somebody else, and my answer
was no, it is prohibited under the legislation. In fact it is
the physical ability to take the substance to the person’s
mouth, to be able to swallow it and then subsequently
digest it. It could be any combination of those factors
that would limit the physical ability to do so.
Mrs PEULICH — Just to get a bit of clarity,
because on the one hand you said that a person could
not assist another to ingest or to digest or to swallow or
to take in, but here, under this particular clause, I
assume that they would; otherwise how else would they
absorb the substance?
Mr JENNINGS — In this instance this is where we
shift from the permit that would be —
Mrs Peulich — I understand that.
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Mr JENNINGS — You understand, yet you asked
me a question. Then I need to explain it to you.
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would not be granted if there were some uncertainty
about the efficacy of the method that is used to bring
that death about.

Mrs Peulich — Please go on.
Mr JENNINGS — No, obviously.
Mr JENNINGS — Yes. In this instance the
physician, the medical practitioner, would administer
the substance in another form rather than requiring it to
be swallowed and digested.
Mrs PEULICH — That other form, I assume, is an
injection?
Mr JENNINGS — That would be the most likely
way that that would occur, although it could occur
through other intravenous methods. But that would be
the most likely way.
Mrs PEULICH — Most likely or exclusively?
Mr JENNINGS — I am just distinguishing between
forms of intravenous administration of substances, of
which injection is the most likely but not the only way.
Mrs PEULICH — You have earlier ruled out under
a previous clause the administration of gas and the use
of substance patches, so you would exclude those in
this particular clause as well?
Mr JENNINGS — The methods that I ruled out in
relation to self-administration included the methods you
have invited me to rule out here. I specifically ruled
them out in relation to self-administration. The variety
of options that may be available to a medical
practitioner would include intravenous methods of
administration, of which injection is the most prevalent,
but it could also be a PEG tube or other form of
intravenous administration. In the case you asked me
about before of a patient who was incapable of raising
the medication to their mouth because of their inability
to physically do that themselves, the physician may, in
those instances, administer the medication by placing
the medication in the patient’s mouth because they
actually have an authority under this permit that no
other person would have to do that.
Mrs PEULICH — So that authority is obviously
protected under the Crimes Act 1958?
Mr JENNINGS — Yes.
Mrs PEULICH — So, Minister, are you prepared
to rule out the use of gas?
Mr JENNINGS — Yes.
Mrs PEULICH — So, Minister, I would imagine
that a practitioner administration permit for euthanasia

Mrs PEULICH — So can you comment: I would
imagine that coming up with a concoction under
clause 45, which is about self-administration, may
actually be more complex than coming up with
something for a permit under clause 46, where a
practitioner administration permit operates. Does there
need to be less accuracy in terms of the volume or the
strength of the compound? In terms of coming up with
a substance, is it easier to come up with the appropriate
substance for the practitioner administration permit or
for the self-administration permit?
Mr JENNINGS — I do not think the ease of
coming up with the medication is the issue that I would
have the expertise to actually describe, but the way in
which the medication or the substance would be
prescribed and its efficacy and its reliability would be
determined by appropriate experts in pharmacology. I
indicate that the Australian College of Pharmacy would
be associated with the preparation of and
recommendations around what would be the
appropriate form of compounds that would satisfy both
of these forms of administration, and I am confident
that the due consideration that they would give would
mean that there would be a high degree of confidence
in the way in which both of them would be
administered.
Mr MULINO (Eastern Victoria) (06:20) — I just
have a couple of quick follow-up questions really
following up on a point that Dr Carling-Jenkins made
in relation to patterns of administration in Canada. I
guess the first question I had was: would you agree that
the set-up of this act is such that while it is largely
modelled on Oregon, the provision for practitioner
administration of the drug is an extension of what
occurs in Oregon?
Mr JENNINGS — I may talk to the people who
advise me in relation to this, but certainly from the
government’s perceptive, if we are going to be
comparing this with other models and the example that
Dr Carling-Jenkins raised before, it is certainly the
intention of the medical advisory panel and it is the
intention, the determination and the consideration of
this piece of legislation that virtually at every turn the
actions, the decisions and all of the interlocking
elements of this legislation are designed to maintain, for
as long as an individual’s capacity is able to be
maintained, that they exercise that administration
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themselves. That is the intention. It would only be in a
default situation where physical capacity was actually
completely diminished that medical practitioner
administration would take place. In relation to the
description of how this articulates into other models I
might just ask a question of the advisers in the box
about that.

Mr JENNINGS — I think it is good question, and
the reason I ruefully smiled in relation to the question is
I do not necessarily want to voice an opinion at 5.30 in
the morning that I may subsequently want to resile
from, but it seems to me —

I just did a quick ready reckoner of the various designs
of schemes and perhaps the way you described it is a
reasonable description, with the predominance of
self-administration being the way I just described it and
in situations of diminished capacity the additional
option of a physician-assisted administration is
available under this legislation. And that is very
different, as you would realise, to some other schemes
which are predominantly by design and intent and
effect led by practitioner administration.

Mr JENNINGS — I did not want to make it then,
and I do not want to make it now.

Mr MULINO — I certainly acknowledge that every
scheme is unique and needs to be taken on its own
terms, but the reason I made that reference is that I
think it is fair to say that there have been a number of
comparisons between this proposal and Oregon’s in the
media, and I think it is just worth making the point that
this is an element of this scheme that is not present in
that scheme. People can draw their own conclusions,
but certainly — I guess I can make a statement rather
than ask a question — I would see it as an additional
element. One of the things we are discussing now is
what we in this chamber expect to be the likelihood of
this additional element being taken up.
I just wanted to make a couple of brief observations on
statistics. Dr Carling-Jenkins has made an observation
on Canada and the fact that a high proportion of cases
have been practitioner-administered rather than
self-administered. One other comparison that I think is
worth making is the prevalence of cases in North
America versus Western Europe. I think you yourself,
Minister, have pointed to about 0.4 per cent of deaths in
Oregon currently are the result of assisted suicide —
0.4 per cent is markedly lower than most estimates that
I have read for the Netherlands and Belgium; for
example, there are number of different figures one can
find for the Netherlands. I have seen figures of 3.7 per
cent, 2.8 per cent and 4.6 per cent, but regardless of
which of those figures one picks, and you can find
various figures coming from reputable sources, the
orders of magnitude differ. I guess I would just be
interested in your perspective on what you would take
away from that significant difference in the percentage
of deaths from the scheme in Oregon versus Western
Europe, given in Western Europe physician assistance
is much more prevalent.

An honourable member — It’s 6.30.

But let me suggest, Mr Mulino, that I think at the heart
of your question and the caution that you exhibit in
relation to this piece of legislation, I would imagine that
one of your interests, if this scheme does proceed,
would be to have appropriately regulated access and
appropriate consideration of how this may be one
option that may be available to a minority of people and
that it stay as an option to a minority of people rather
than to shift the profile of the way in which people end
their lives. I imagine that that would be a policy
objective that you may be concerned about.
Where self-administration is by design at the heart of
the way in which the scheme operates, that model
would appear to me to be more constraining in relation
to people choosing to access the scheme. I would think
that if there were some form of statistical correlation
with that, that might ring true in terms of whether
people who may seek to access the scheme in some
jurisdictions may see the abrogation of their
responsibility to make decisions at every step along the
way leading to a proliferation in other jurisdictions.
With this philosophical centre of gravity, the system
has been designed to enable active and enduring
decisions to be made by people who access this scheme
and to ensure their responsibility for all of the
consequences of entering that scheme. That is probably
a cautionary practice in relation to people accessing the
scheme.
Mr MULINO — I think some of the issues you
raised are some of the concerns I have. I have put on
public record before that if I were to choose between
schemes, I would see the North American schemes as
the least worst compared to what is occurring in some
western European jurisdictions at the moment, where
frankly I think there is more abuse and there is less
control. So I suppose anything in this set-up which
moves away from that is certainly something I would
want to have a close look at.
You have stressed that the intention of this framework
is that the preponderance of cases would use
self-administration and that the practitioner
administration path would be the small minority. While
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that might be in the minds of the people designing
clauses, I do think that one must look at what is
happening in Canada and one must look at what
happens in the Netherlands in practice, where in the
latest report there were 5856 cases of practitioner
administration and 216 cases of assisted suicide. I do
not claim either at 6.30 a.m. to have all the answers as
to why those different groups might be those sizes but,
as a matter of common sense and from reading the
literature, one can imagine that for many people there
are lower barriers to physician-assisted options in all
sorts of situations, particularly given some of the issues
that some of the drugs have posed.
I am just wondering what kinds of specific constraints
you feel would be in place here, relative to say Canada
or the Netherlands, that could provide a bit of comfort
that there is going to be a preponderance on the
self-administered side rather than what we see there.
Mr JENNINGS — Earlier in the committee, which
seems like weeks in the past, I outlined in answering
questions from Mr Rich-Phillips why the government
has asserted that this is a conservative model. I outlined
elements of the process of assessments that actually
have additional hurdles in terms of gateways of
assessment and validation, additional referrals that may
take place and the instigation of a permit system in
relation to scrutiny of the scheme at secretary level of
the department before a prescription is issued. So there
is a connection between the issuing of a permit, what
type of permit it may be and the form of administration
that is an additional step that actually is not in other
jurisdictions.
I certainly know that the cumulative effect of those
checks and balances and those gateways is designed to
allow access to this scheme being introduced in a
fashion that is cautious and prudent in relation to the
number of people who are likely to be deemed to be
eligible in the first instance. The bill is actually driven
by their decision to enter the scheme and for them to
make key decisions through the scheme, including
taking responsibility for their actions in the way in
which the medication substance is going to be
administered. That is placing a very high reliance on the
individual will and capacity of the person seeking
access to the scheme at every stage. They do not
abrogate their responsibility or abrogate at any stage, in
terms of deferring to others, the control of their
circumstances. The only circumstance in this piece of
legislation where we transfer from self-administration
to physician-assisted — so practitioner
administration — is in the circumstance of a loss of
physical capacity to self-administer. It is actually a very
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high threshold to cross. So that is what has been, by
design, the intention of this.
From my personal experience and my conversations
with Professor Owler, I can tell you that at one stage
very late in the day — not quite as late as this — I was
in London having a conversation with him about his
and the panel’s view about practitioner administration
and whether the scheme could have been streamlined in
any shape or form in the way in which the permit and
the prescription could be collected and stored by the
medical practitioner. In light of the questions that
Ms Crozier has asked me tonight about the application
of clause 46, I can tell you he was not one iota
interested in opening up access or making it easier to
access that clause and have its provisions be applied. I
can assure you that that was not his intention — in fact
quite the opposite. He and I had a lengthy conversation
in July about that matter, so the people who have been
designing the scheme absolutely, unswervingly, are
committed to limiting that access.
Mr MULINO — Just a couple of final questions on
this train of thought. As I said, if the scheme ends up in
practice more like those in North America as a result of
those restrictions than those in Western Europe, then I
think that would be a good thing. One of the issues, I
think, related to the physician-administered aspect of
this regime is the eventual choice of drug. We know
that certain cocktails, certain mixtures of drugs have a
range of side effects and that these can be quite
confronting for some people, understandably. I am just
wondering: would an aversion and a fear of the side
effects of a particular mixture of drugs and an
unwillingness to take a particular mixture of drugs be
sufficient to be deemed to qualify for clause 46?
Mr JENNINGS — No.
Mr MULINO — So clause 46 is specifically
intended to include things like the incapacity to handle
the drug? It is to be construed in a very narrow way and
is intended to be where the person simply has no
option.
Mr JENNINGS — Yes. In fact it goes back to the
question that Mrs Peulich asked me some time ago, to
talk through the circumstances of clause 46(c)(i), which
states:
the person is physically incapable of the self-administration or
digestion of the voluntary assisted dying substance …

So it is a physical test that actually is the threshold. It is
not an apprehension test in the way of the question that
you asked me just now.
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Mrs PEULICH — I am aware, and it has been
commented on before, that the largest number of people
who are expected to perhaps pursue VAD are people
who suffer from cancer, in particular many of them of
course from stomach cancer. We would expect
therefore that people who suffer from stomach cancer
who are eligible and wish to end their lives would
probably not be able to digest the compound but would
be eligible for the practitioner administration permit.
This would be contrary to your expressed forecast of
the numbers or proportions of people and under which
permit they would eventually meet their end, because if
the largest number of the people who are suffering from
cancer who are likely to be VAD candidates are
stomach cancer sufferers, then clearly clause 46 is the
clause for them. Could you just comment on that?
Mr JENNINGS — The threshold between
clauses 45 and 46 has not been done on the basis of the
classification of any condition or what might be the
prevailing anticipated cause of death. It relates to the
physical capacity of someone at the time and whether
they are capable of taking medication to their mouth
and digesting it and their inability to be able to do so,
which may be derived from a variety of circumstances,
and quite different conditions may lead to that
unfortunate circumstance.
Mrs PEULICH — The inability to explore the
slippery slope argument under clause 1, ‘Purposes’,
means that I have been trying to find a place where I
can raise my most dramatic concerns. Clause 45 talks
about the self-administration of a deadly or fatal
compound. Clause 46 is about the practitioner
administration permit where the patient is conscious. Of
course there will always be those other difficult cases
where the patient is unconscious, and then we come
into the sphere of perhaps involuntary euthanasia.
In principle I would agree with the government’s strong
support for advance care directives but only as long as
euthanasia was never permitted within the options of
those directives. That is why I opposed it. I was the
only one on the committee to oppose both the advance
care directive recommendation as well as the euthanasia
directive, because I could see the connection and I had
no doubt that in the future those two would be linked.
I would like you, Minister, to share your view about
how the government would respond to already existing
calls for broader access to euthanasia, especially when
dealing with some of those neurodegenerative diseases,
dementia, severe foetal abnormalities and so on. Do
you see a link or a relationship between the advance
care directives and euthanasia or VAD — euthanasia in
particular — and do you envisage that this Parliament
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will never, ever move towards expanding access to this
program to those who are unconscious?
Mr JENNINGS — There were a lot of questions in
there, Mrs Peulich, and one of the things that united
them all is that they did not necessarily relate to the
clause. However, they do provide me with the
opportunity to actually repeat to you that it is the
government’s considered position to introduce this
legislation in the form that it is in to keep the issues that
you have referred to separate, to not encourage anyone
to think and expect that there will be a change in the
scope and practice of this piece of legislation that the
government is introducing, because the government has
considered this at great length and it brings to the
Parliament a piece of legislation that it believes
appropriately addresses these issues in how it relates to
other laws and other medical practices in the state.
Sitting suspended 6.45 a.m. until 7.32 a.m.
Mrs PEULICH (South Eastern Metropolitan)
(07:32) — Before the welcome break after a very long
night — I think we have now been sitting for 22 hours,
with probably an hour’s break all up — I was exploring
the issue that concerns me the most, and that is not just
the provisions of clause 45, which we have dealt with,
relating to the self-administration permits under the
voluntary assisted dying framework but also the
practitioner-administered permits under clause 46
currently under consideration, which is obviously
talking about a form of euthanasia but is based on the
patient being cognisant and conscious. My concern is
that with the slippery slope nature of this legislation,
based on precedent, exceptions and the push to expand
the provisions, what is the government’s disposition in
relation to advance care directives — which were also
part of the Legal and Social Issues Committee’s
inquiry, report and recommendations and very strongly
supported by members of the government — and their
link to euthanasia? I think that is where eventually this
will go, and I am concerned it will not be that long.
If the government is re-elected — certainly I am
personally committed to working very hard to make
sure that does not happen or to diminish the likelihood
of that — I am concerned that indeed we will be here
debating the next slice of the salami. The next slice of
the salami would be euthanasia for those who are
unconscious, and perhaps involuntary euthanasia. This
has definitely been the trend overseas.
I have quoted at length from Professor Etienne
Montero’s affidavit previously. He is a legal scholar
and lecturer at the University of Namur in Belgium and
the dean of the faculty of law, with his services retained
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by the Attorney General of Canada. In an affidavit for
the Supreme Court of Canada he spoke about the
broadening of provisions and the push for that. In
paragraph 45 he said:
Once euthanasia is allowed, it becomes very difficult to
maintain a strict interpretation of the statutory conditions. The
limits quickly fall away, one after the other, and the
interpretation continues to expand. This is an inevitable
progression, not only because of the basis of the legislation …
but also because of the inherent dynamic of law.
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Mr JENNINGS — Yes, indeed. The purpose of the
witness in this instance is to ensure that the doctor
complies with the permit. The witness in this instance
has to be independent of the medical practitioner and to
verify, if required, that the practitioner acted in
accordance with the permit and the manner of
administration of the substance.
Mr FINN — Minister, where in the legislation does
it stipulate that the witness must be a medical
practitioner?

He went on to talk about how now repeatedly patients
with psychiatric disorders, dementia or depression,
initially excluded from the act, are more readily a part
of the legislation and able to access assisted dying. He
went on to say in paragraph 64:

Mr JENNINGS — No, the witness is observing the
activities of the medical practitioner.

After the act was passed, parliamentarians deemed it
necessary to propose bills to amend the act on euthanasia to
include physician-assisted suicide performed under the same
conditions as those applicable to euthanasia.

Mr JENNINGS — They have to be independent of
the medical practitioner outlined in clause 65.

And in paragraph 83 he said:
Since the coming into force of the act on euthanasia, dozens
of bills have been introduced in Parliament in an effort to
relax the conditions for euthanasia or expand their scope.

All drawn on his expert opinion and his review of
legislation and all of the trends, he lists the areas in
which there is a push to expand the provisions,
including, for example, euthanasia for dementia
patients, euthanasia for disabled newborns and moving
towards unrequested euthanasia. This is of the greatest
concern to anyone who has come from countries where
life is readily taken away. Involuntary euthanasia has to
be prohibited under all circumstances. I do not believe
the state should have a role in the taking of life or
sanctioning of suicide, but I have asked the minister to
give an ironclad undertaking, which I know he will not
be here to honour, on behalf of his government that
there will be no further expansion of the scope of this
law hopefully for the next decade at least.
Mr FINN (Western Metropolitan) (07:38) —
Minister, there are mentions here of a witness who
would witness the signing of the documents and also
witness the administering of the voluntary assisted
dying substance, the poison. Are there any restrictions
on who that witness would be? And in terms of family
members or beneficiaries from wills, is there any
specific exclusion of anybody from that position of
being a witness?
Mr JENNINGS (Special Minister of State)
(07:41) — Better to double-check.
Mr Finn — Absolutely. We’ve got to get this right.

Mr FINN — Are there any restrictions on who that
witness can be?

Mr FINN — So they could very easily be
beneficiaries of the patient’s will?
Mr JENNINGS — They potentially could be in this
context, yes, because they are witnessing the activities
of the medical practitioner.
Mr FINN — You do not see that as being a conflict
of interest?
Mr JENNINGS — No. I can understand why you
might, Mr Finn, but the issue of the various proceedings
in relation to the process by which an application is
made and the various elements of restrictions in terms
of the participation of family members in making a
determination is where the particular emphasis has been
in this legislation. When we get to clause 65, you and I
could talk about what the particular responsibilities are
in terms of what the witness is being expected to acquit
in relation to their responsibilities under the act.
Mr FINN — Over the page on page 40
subclause 46(c)(v) states:
the person is administered the voluntary assisted dying
substance —

I love that term —
immediately after making the administration request.

Why the hurry? Why must that be done immediately
after the administration request has been made?
Mr JENNINGS — Because the process that has led
to the circumstances in which the practitioner has been
requested to administer the substance is in
circumstances where the person wishes to but is unable
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to do so because of their physical incapacity. At that
point in time the practitioner is requested to attend to
undertake the actions contained within the permit. We
are talking about the diminishing capacity of the person
who is covered by the voluntary assisted dying scheme,
and the expected practice would be that their wishes are
complied with immediately.
Mr FINN — Minister, thank you for that, but it does
seem to me to be undue haste. Do you accept that the
wording of 46(c)(v) is unfortunate in that it is almost as
if the patient must be given the poison before he or she
changes their mind? That is the way I think a lot of
people would read it. Do you see that the wording of
that is particularly unfortunate?
Mr JENNINGS — In the way that you describe it, I
can understand why you believe that it may not be your
preferred or other people’s preferred way of expressing
this issue. It is written in this way to address what has
been by this stage a consistent request by the person,
the patient, to proceed to voluntary assisted dying
through the various stages of making a request, having
assessments made, issuing a written declaration,
making a final request, having a permit issued, wishing
to have a substance prescribed, being prepared to take
that substance, being incapable of doing so and then
asking for a physician to assist them in administering
the medication. So there has been a series of decisions
and determinations that have been made by the person
that would mean that they intend to enact taking the
substance, and the calling in of the medical practitioner
at this point in time would be a request to complete
what they were physically incapable of doing
themselves with the expectation of that being expedited
by the physician.
Mr FINN — Minister, once the medical practitioner
has administered the poison, what is the role of that
medical practitioner at that point?
Mr JENNINGS — The role of the practitioner is to
acquit the responsibilities of the permit and to then
undertake the various notifications that may be required
of them and deal with the consequences of the person’s
death.
Mr FINN — Would part of those responsibilities be
to ensure that the patient dies immediately? We have
heard many horrific stories of patients who have lasted
for hours and sometimes days. I think the worst one I
have heard about was four-and-a-bit days — a man
who died in agony as a result of the administration of
such a poison overseas, and this I understand is not a
particularly unusual circumstance overseas. If the
patient does not die immediately, will the medical
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practitioner be given a second go to finish that patient
off properly?
Mr JENNINGS — I think Mr Finn would be
mindful that the practitioner would be wanting to make
sure that the efficacy of the substance led to the end of a
person’s life in a humane and dignified manner, and
that would be their obligation under the permit.
Mr FINN — Minister, how would the medical
practitioner do that if indeed he had used all the poison
in the first attempt to kill the patient?
Mr JENNINGS — I think Mr Finn is doing two
things at the moment. He is being somewhat
provocative, but perhaps more importantly in relation to
the committee he is asking questions that could more
reasonably be asked in discussion of subsequent clauses
of the bill.
Mr ONDARCHIE (Northern Metropolitan)
(07:51) — Minister, you and I have had a number of
discussions in both the last sitting week and this one
about the inability to guarantee there would be no
coercion, and you have conceded; you have said that it
is impossible to guarantee that someone will not be
coerced into that. But I think what has happened here is
that through the poor drafting of this legislation the
government has really abrogated its responsibilities and
placed a huge burden on the practitioner for the
practitioner to sign off on a number of things, including
the fact that the person is acting voluntarily and without
coercion.
You, Minister, have conceded yourself that it would be
impossible to guarantee it, so I do think one of the
failings of this legislation, and hence as you know one
of the reasons I will not be supporting it, is that we are
unable to guarantee that somebody vulnerable at that
stage of life has not been talked into this. I conclude my
statement by saying that the government has really
handed the baton to the practitioner and not carried its
own responsibilities in the drafting of this legislation.
Committee divided on clause:
Ayes, 21
Atkinson, Mr (Teller)
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms (Teller)
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Noes, 16
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr (Teller)
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr (Teller)
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Rich-Phillips, Mr
Young, Mr
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Noes, 13
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
Mulino, Mr
Ondarchie, Mr (Teller)
O’Sullivan, Mr (Teller)
Peulich, Mrs

Clause agreed to.

Clause agreed to.
Clause 48
Clause 47
Mr DAVIS (Southern Metropolitan) (07:58) —
Clause 47 in division 2 deals with the voluntary assisted
dying permits and the application for
self-administration permits. I just wonder if the minister
would step through the process by which this will
operate.
Mr JENNINGS — We have described the process
on a number of occasions in the committee between
midnight and now, so I do not really want to go over
that terrain in too much detail into the future. Going
back to clause 41, we had a very long conversation on
clause 41 in relation to compiling the final review,
which contains elements of the assessment that would
be compiled in the one place.
A form would be completed in relation to the evidence
that had been compiled in association with those
various elements described in clause 41(1)(a). They
would be transmitted to the secretary with part B of that
form — that is, form 5 in the schedule — that indicates
the information is complete in a form for the secretary
to make a determination about whether a permit should
be issued. The secretary would make a determination,
on the basis of that material, about whether a permit
should be issued. A permit would be issued, and once
that had been secured by the coordinating medical
practitioner then a prescription would be made out for
that to be subsequently dispensed by a pharmacist.
Then the medication would be in the control of the
person.
Committee divided on clause:
Ayes, 20
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms (Teller)
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms

O’Donohue, Mr
Patten, Ms (Teller)
Pennicuik, Ms
Purcell, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Mr ONDARCHIE — Minister, there has been
some conjecture and comment around the scrutiny role
for the board. It does then raise the question of what
steps the secretary will take on receiving an application.
Could you just take us through that, please?
Mr JENNINGS — I take it you mean in relation to
clause 48 as distinct from the process I just outlined for
Mr Davis in clause 47. Let us just take as read what I
have said up to and including clause 47. In this instance
we are talking about a situation where the coordinating
medical practitioner has advised, in consultation with
the patient, that the person who has a
self-administration permit is no longer physically
capable of self-administration. The coordinating
medical practitioner would then make in those
circumstances on the patient’s behalf an application for
a practitioner administration permit based upon that
additional information of the incapacity of the person.
That information would be furnished to the secretary of
the department. The secretary of the department would
make a determination on the issuing of a subsequent
permit, and then the practitioner would be responsible
for the procurement of the prescribed medication and
its administration.
Mr ONDARCHIE — Thanks, Minister. It is
probable that the secretary will receive a whole lot of
information through the paperwork much before the
board receiving it. Is there any process for the
standardisation of any information exchanged between
the secretary and the review board?
Mr JENNINGS — I am certain that there will be an
active and continual process of cross-referencing the
material that has been subject to the determinations of
the secretary and the review board. In fact the form that
is used and has been prescribed in the schedule, form 5,
to facilitate, authorise and consolidate the information
that is relevant to complete the permit consideration by
the secretary is the same material. The decision of the
secretary in terms of the immediate administrative
processing and issuing of a permit will occur in a time
frame that is anticipated as being faster than the review
board, as there is a requirement for this material to be
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shared with the review board within a seven-day
window, whereas you and I discussed some hours ago
the administrative practice of the secretary making that
determination within a 24-hour period. The dual
reporting lines are designed to ensure continual
monitoring of the actions that take place within the
overall scheme to look at what I described to
Mrs Peulich before as issues of systematic concern at
the practitioner level, or it may, in some instances,
relate to the wellbeing of patients. This is about
providing systematic responses to the issues that are
identified within the datasets, and there may then be
some specific responsibilities that are also outlined
within the act.
Mr ONDARCHIE — Minister, can I draw your
attention to subclause (3) in relation to the satisfaction
that the coordinating medical practitioner should have. I
find it somewhat curious, given the arguments that I
have been prosecuting through this whole debate, that
subclause (3) does not say the applying practitioner has
to be satisfied that the patient is acting without
coercion. I am wondering why that has been left out in
relation to the satisfaction requirements that the
practitioner needs to have.
Mr JENNINGS — As you would be well aware,
because of the conversations that we have had
previously and the specific references in other aspects
of the eligibility criteria, that has been assessed at
various stages to determine whether the person is
eligible for the scheme. We would not be at this stage in
relation to what type of permit should be issued without
that having been given due consideration previously.
Mr ONDARCHIE — It is late minister, I accept
that, but that really was not a good try because the other
criteria are included in this part of the clause. I find it a
very strange omission given the absence of coercion is
a precondition to a permit being issued, that you would
not have put that in this part of the clause. Is it just an
omission? Is that what has happened and we just need
to rectify that?
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Mr JENNINGS — The process would not have got
to this stage without the coordinating medical
practitioner being satisfied that that was the case.
Committee divided on clause:
Ayes, 21
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ratnam, Dr
Shing, Ms (Teller)
Springle, Ms (Teller)
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 13
Carling-Jenkins, Dr (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr (Teller)
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs

Clause agreed to.
Clause 49
Dr CARLING-JENKINS — Minister, I just want
to ask a couple of questions on clause 49 around the
secretary’s role in determining the application for
voluntary assisted dying permits. I understand from
previous discussions that have been held in the chamber
that permit applications are usually responded to within
a day, so I am thinking like a 24-hour cycle. If these
applications are dealt with that quickly, I am just
wondering: how can proper checking be conducted?
What exactly is the secretary being required to do in
signing off these permits?
Mr JENNINGS — I do not want to put a
construction on your question that you did not intend.
There is no usual practice yet; it is anticipated what that
practice would be.

Mr JENNINGS — No, I stand by my answer.
Dr CARLING-JENKINS — What would it be?
Mr ONDARCHIE — Just to clarify then, Minister,
that you are satisfied that the coordinating medical
practitioner can be satisfied that the person is, as it says
in subclause 48(3)(a); as it says in subclause 48(3)(b),
the person making the decision ‘has decision-making
capacity in relation to voluntary assisted dying’; and, as
it says in subclause 48(3)(c), ‘the person’s request for
access to voluntary assisted dying is enduring’. So you
are satisfied then that this person will be able to make
that request without coercion, are you?

Mr JENNINGS — It is anticipated that would be
the decision-making time frame. There needs to be
ultimately double-checking of the material that is
provided that was outlined in clause 41, outlined in the
form — that is, form 5 in the schedule — and backed
up by the relevant assessments and documentation that
support that certification in the form. What the secretary
who has been charged with the responsibility is doing is
assessing the completeness and the consistency of that
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material that has been put together in that form. It is a
component of assessment elements: checking that the
eligibility criteria have been addressed, verifying the
clinical reports in relation to the prognosis in relation to
the time frames by which they anticipate being at the
end of their life and making other relevant assessments,
including double-checking in relation to issues that
would be of concern in relation to whether there was a
view that mental health issues were relevant and
whether there may have been therefore a question mark
over capacity or questions over coercion that they may
have had. It is a process of validation so that the
secretary would, after consideration of those matters,
authorise the permit.
That fundamentally is an administrative and quality
assurance assessment in relation to compliance with the
eligibility criteria and the reporting requirements under
the bill — or the act — and on that basis it would be
anticipated that the resources of the department will be
allocated sufficiently to enable a relatively quick
processing time of that material in recognition of the
acuity of the need in many instances to not cause
administrative delay that may lead to unintended
suffering when somebody has been assessed to be
eligible for the permit to be issued.
Mr ONDARCHIE — On first glance clause 49
looks pretty straightforward — a clause that simply
outlines the secretary’s role in determining a suicide
permit. However, when I relate that to clause 112 of the
bill — on page 82 for your reference if you choose,
Minister —
Mr Dalidakis — Can I just helpfully suggest let’s
pass everything to get to clause 112 so we can talk
about it.
Mr ONDARCHIE — The trouble is that they are
interrelated and interlocked, and that is why you cannot
just do that. As I said, clause 49 looks pretty
straightforward, or so I thought until I related it to
clause 112, which says the secretary, by instrument, can
delegate the secretary’s power to issue a suicide permit.
So it is possible, then, that it could be issued to —
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relation to that delegation, I look forward to the
opportunity to discuss them with him under clause 112.
Mr MORRIS (Western Victoria) (08:25) — I was
just hoping to go to the issue of the secretary and to ask
whether or not the secretary can conscientiously object
to being involved in voluntary assisted dying, including
the delegation of that role.
Mr JENNINGS — Did you just ask what is the
form of the delegation? Is that what you asked?
Mr MORRIS — I was asking whether or not the
secretary can, through a conscientious objection,
remove himself or herself from being involved in
voluntary assisted dying in any way, including
delegating that role to others.
Mr JENNINGS — This matter actually has been
discussed previously in this debate, and indeed I think
there is the ability for the secretary to make a
declaration that they have a conflict and they are unable
to perform the functions imposed upon them by
legislation. These functions are essential within the role.
In such instances where a secretary conscientiously
objects, the function would be delegated to a person of
appropriate standing in the department. If the
department secretary does not perform their functions
appropriately and they consider criteria outside those
established by legislation, then they would be subject to
a breach of the public sector code of conduct and their
employment contract. But if they choose to exclusively
make that delegation for that reason, then they would
be able to do so.
Clause agreed to; clauses 50 and 51 agreed to.
Clause 52

Mr ONDARCHIE — I am sorry you are confused.
Minister, it is possible, then, that no matter how junior
this public servant is, the secretary could delegate to
that junior public servant the capacity to issue a suicide
permit.

Mr MORRIS — I seek the minister’s guidance as
to whether or not this is directly relevant. I note that this
is a rather narrow clause. However, I am interested in
understanding where a permit for self-administration
may be cancelled. I note that there are two options here
in this clause: on the coordinating practitioner
destroying any unfilled prescription or when the
pharmacist says the substance has been returned. But I
am wondering if there is a way a self-administration
permit may be cancelled due to reasons other than those
set out in this particular clause — that is, if the
coordinating doctor believes the patient is no longer
able to fulfil the requirements of the legislation to
qualify for the VAD substance.

Mr JENNINGS — There are restrictions under the
classifications for what delegation may be made. If
Mr Ondarchie wants to talk about those restrictions in

Mr JENNINGS — In those circumstances which I
discussed in a line of questioning from
Dr Carling-Jenkins before, where the medical

Ms Symes interjected.

VOLUNTARY ASSISTED DYING BILL 2017
6338

COUNCIL

practitioner is of the view that decision-making
capacity has been lost, they are obliged under the code
of conduct auspiced by the Medical Board of Australia
to step in and remove the risk, and in those
circumstances they would be taking action that would
lead to the circumstances described in clause 52(a)
because they would take action to complete that
requirement as outlined in clause 52.
Mr MORRIS — I am just wondering if the minister
might be able to illustrate the actual mechanics of how
it is that this might occur where a patient has the
assisted dying substance in their possession and then it
is the view of the coordinating doctor that they should
no longer have it. Does someone go around to the
patient’s home to collect the substance? How does that
physically occur?
Mr JENNINGS — The health practitioner would
take action themselves to reduce that risk. They would
do it themselves.
Mr MORRIS — So the doctor would go to the
house to pick up the substance?
Mr JENNINGS — They would take action as
required to achieve that outcome, which may involve
going to the house.
Clause agreed to; clauses 53 to 56 agreed to.
Clause 57
Ms LOVELL (Northern Victoria) (08:32) —
Clause 57 sets out that the prescribed substance must be
kept in a locked box that satisfies prescribed
specifications. Can you give us an indication, please,
what that box might look like and what those
specifications might be? Is it the type of locked box
they use at Chemist Warehouse from the dispensary to
the check-out that is just a flimsy plastic box? Is it a
petty cash tin? What sort of security does this locked
box provide?
Mr JENNINGS — The prescribed specifications
will be determined by the implementation task force.
Clear guidelines and standards would be established
prior to the introduction of the scheme.
Ms LOVELL — Are there other jurisdictions that
also use a locked box so we could get some idea of just
how secure a locked box would be?
Mr JENNINGS — There are many circumstances
where there would be medical cabinets and other types
of storage that would be examples of practices of the
safe handling of drugs and poisons that could apply. I
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think the critical test is the appropriate construction of
the box to satisfy the community’s expectation that it is
indeed capable of being secure and of being able to be
provided to support the dispensing of the medication.
There would be many circumstances in health services
throughout this jurisdiction and around the world where
that is provided for — usually dealing with volumes of
drugs and poisons of a greater quantity than what we
are talking about here, but nonetheless there are many
examples where that would take place.
Ms LOVELL — Minister, the examples that you
seem to have given are the safe-type secure storages
that exist in pharmacies and other places. Given that
this is for a one-off packet of tablets or perhaps a small
quantity of liquid, do you see this as being the same
standard as a safe-type arrangement? Will these need to
be installed in people’s homes or will they be portable?
Mr JENNINGS — As I said, the nature of their
construction and their specification would be
determined by the implementation task force. I think
not only my assumption but probably your assumption
as well would be that they would not need to be fitted in
the residence of the patient but rather be of the
dimensions that would make them portable but at the
same time sturdy enough to satisfy the expectation of
the way they are described in the legislation.
Ms LOVELL — Will these locked boxes be
supplied to the person who has been supplied with a
script to be filled or will the person have to purchase the
locked box themselves?
Mr JENNINGS — The arrangement by which they
would be supplied is that they would need to be
coordinated with the dispensing of the medication, and
indeed there would be an expectation that that would be
the case. I believe that the practice would be that
certainly if the medication were returned the storage
box would be returned. In circumstances where the
medication may have been used there would be some
encouragement to return it to the dispensing pharmacy,
although I imagine that in fact there would not be a
strict compliance and enforcement regime in relation to
the return of that box even though it may be desirable
for it to be returned.
Ms LOVELL — The legislation sets out that the
only people who have access to the medication and
therefore access to the locked box are the person
themselves and also their nominated person. What will
happen with the locked box in an aged-care facility or
in a prison? Where will that locked box be stored and
who will have access to it, given that the person’s
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nominated person may not necessarily be an employee
of either of those institutions?
Mr JENNINGS — In those circumstances there
would need to be protocols developed in relation to the
identification of the contact person, which is already
implied in your question — that the contact person may
be someone who is in a position within that residential
setting to actually be able to provide for the safe
keeping of the box itself. In other circumstances there
may need to be an accommodation reached between the
person and their contact person or the facility to
guarantee the same outcome.
Ms FITZHERBERT (Southern Metropolitan)
(08:39) — Just following on from an answer you gave
earlier, Minister, in relation to the storage box, do I
understand correctly that the idea would be that you
need to have your drugs in the storage box when you
take it home or are you meant to get them together?
Can you just clarify for me how it is intended that that
should work?
Mr JENNINGS — I just described a minute ago
that I believe that the easiest way of ensuring that there
is a capacity to store the drug securely would be to
provide, at the time when it is dispensed, a box that
would be able to be used for that purpose.
Ms FITZHERBERT — Further on that, the bill
outlines the storage in a box and so on at the home. Is
that going to be checked or monitored in any way?
Mr JENNINGS — It will be under the control of
the person to which the prescription has been made and
their ability to manage this. It is in fact at their
direction. Indeed the only time it may be subject to
external scrutiny may be in the circumstances that we
discussed before about the coordinating practitioner
having concerns about capacity. In fact there may be
consideration of capacity questions and the appropriate
decision-making pathways of VCAT which means that
there may be an intrusion on the ability of the person in
question to manage that storage themselves.
Ms FITZHERBERT — Minister, based on what
you say, it is not necessarily going to be the case that
we can expect that the drugs will be kept securely in a
locked box. I gather from what you are saying that it is
intended that they should be and it is hoped that they
will be, but no-one is going to check, it is not going to
be enforced in any way and I understand it is not an
offence to not comply with keeping the substance in the
box as defined by the regulations. Is that right?
Mr JENNINGS — The direction that is actually
provided within this provision informs the person who
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is participating in the voluntary assisted dying scheme
that they are obliged to keep the medication securely
stored in the name of preventing unintended
consequences for other people who may be in the
proximity of the person and who may, either
accidentally or through other circumstances, come in
contact with the medication and may use it. It is a
precaution to protect others but not for any other
reason, so in fact there would be an acceptance by the
person in question that in fact they recognise that with
the medication being dispensed to them and the
construct of the permit there is an obligation on them.
I would suggest to you and to the committee that
everything that has been associated with the decision of
someone to participate in this scheme means they will
have only got a long way through this process to the
stage of the prescription being secured if in fact they
have been willing to participate in the very prescriptive
gateways of decision-making and accountability that
are on them and through the consistency of their
adherence to that. I would suggest that that would be
consistent with them complying with this expectation.
Ms FITZHERBERT — Is there any penalty at all
for not complying with this?
Mr JENNINGS — There is not a penalty, no.
Ms FITZHERBERT — If there is a box, I assume
it will be kept fairly close to the person who likely
intends to use its contents, there will be a key and it is
going to be pretty close to the person so that they can
access it. They have a terminal illness, they are close to
death and they are in a fair amount of pain and distress,
I imagine, so they not going to be keeping it a long way
from where they are. It strikes me that it would be very
easy for someone else to locate the key and get into the
box. I just think that what we know about the
circumstances of storage is frankly laughable in terms
of protecting safety and ensuring that the only person
who can readily access the contents of the box are
either the person who is the subject of the order for
assisted dying or the contact person. Minister, are you
able to perhaps reassure me that I am wrong on this?
Mr JENNINGS — I am not sure in terms of what
reassurance you are seeking apart from the
circumstances you have just described. The protection
is for other people who may not be authorised either by
having a permit or being the contact person from
handling and opening the storage box and actually then
procuring, on whatever temporary basis, the medication
that is contained within it. It is designed to protect
people from inadvertently picking up medication that
they have no right to procure. So in relation to the
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actions that you are concerned about, a person would
have to consciously engage in that activity that they
have no entitlement to in those circumstances. Just as in
many aspects of life there can be no absolute guarantees
that that is not possible, but this is designed to make it
less probable that that will occur and to be a barrier to
the inadvertent handling of the substance.
Ms FITZHERBERT — On the end-of-life choices
inquiry one of the issues that came up again and again
in evidence, not in relation to assisted dying but in
relation to palliative care and looking after people who
were trying to die at home and had a range of drugs at
home, was the security of that for people surrounding
the individual who was unwell and who may not have
had the best interests of anyone at heart. Safe storage of
drugs is a perennial problem, so I cannot see that the
terms of this bill, allegedly about safety and safe
security within the box, really do very much to give us
confidence that it will be safe.
I have a further question, and that is under clause 57(f),
which is about the person or the relevant contact person
returning for disposal the drugs in the circumstances
that are outlined. What if it does not happen? What if,
for whatever reason, neither of those people can do
that? How will the system work to presumably identify
that these drugs are out there somewhere and that they
should be presumably removed because they may not
be necessary anymore, for example, because the person
who sought their use to start off with is now deceased?
Mr JENNINGS — In clause 39 we discussed that
issue that you have asked me to explain again, which is
the contact person clause, and that obligation to return
the substance to the pharmacy and the way in which
that should occur now within 15 days. We talked about
the reasons for that decision in relation to reducing the
time frame, we talked about what the expectation may
be and we also talked about what will be the offence if
in fact that is not complied with. That offence is
outlined in clause 89, which involves a maximum
penalty of 12 months imprisonment or 120 penalty
units or both, so it is actually quite an onerous
obligation to return that material.
Ms FITZHERBERT — Further on that — I
appreciate that we have been going for a long time now,
and I am not trying to revisit stuff that has been
canvassed earlier — my question is: if the process that
you have outlined did not happen and if it were not
returned within 15 days, how would anyone know that,
how would that breach, which as you have just said is a
very serious consequence, be detected and how would
it be remedied?
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Mr JENNINGS — It would be known because the
review board would receive notification of the person’s
death and they would actually receive notification that
in fact the medication was not used. They would be
seeking that return, and they would continue to seek
that return until it was secured. In the circumstances
where it was not secured, then they would potentially
be making a referral to the police in relation to that
crime.
Mrs PEULICH — Just following on from that, we
explored the shortcomings of the necessary attributes of
a contact person and that that person could be a family
member with very little commitment to the wellbeing
of the person concerned or it could be someone with an
IQ of 50. It could well be a contact person who
absconds and there is no further contact with the person
for whom the substance and the box have been secured.
What happens if that person dies alone in their home
and no-one knows that they have died for a darned long
time, as happens with a lot of very lonely and isolated
people? In fact I remember when I was the member for
Bentleigh in the Assembly that a Mrs Brown living on
McKinnon Road died; she had been dead for three
weeks and no-one knew that she was dead. It happens
very often. How would they actually find out that the
substance was not returned in time when they may not
even know that the person is dead?
Mr JENNINGS — In this instance the issue would
be drawn attention to when the notification of death and
the cause of death, the manner of death, is actually
recorded.
Mrs PEULICH — So it could well be well after the
event. As Ms Crozier just mentioned, I do not recall
there being anything in the bill that requires the contact
person to be a Victorian or to have ordinary residence
in Victoria. Is that correct? Can you confirm that?
Mr JENNINGS — There is no description in the
bill about those aspects of the criteria by which the
person would make an assessment about who they
choose to appoint as the contact person.
Ms CROZIER (Southern Metropolitan) (08:54) —
Thanks, Minister. I know that I have mentioned this
before in relation to the contact person, because I
actually think this is quite an important point. In this
particular clause the obligation of the medical
practitioner is to inform the person:
(f)

that the person or the relevant contact person must return
to a pharmacist …

So again if that medical practitioner has concerns about
the ability of that contact person for whatever reason,
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what obligation does that medical practitioner have to
ensure that that contact person actually adheres to their
obligations? If the medical practitioner does not think
the contact person has the ability to undertake what is
asked, what is the obligation on the medical practitioner
or what safeguards are in the bill for them to ensure that
there is somebody who has the capacity to undertake
what is asked in this clause?
Mr JENNINGS — I am often my own worst
enemy in relation to the line of questioning that I allow
on clauses: it may actually cover material that we have
either previously discussed or relate to other clauses.
That question will definitely not be covered in a clause
that is headed ‘Information to be given on prescribing a
voluntary assisted dying substance’, because it relates
to the information with the prescription.
Ms Crozier interjected.
Mr JENNINGS — Yes, but the obligations of a
medical practitioner do not relate to the question that
you asked under this item.
Mrs PEULICH — Acting President, it is now
9 o’clock on Wednesday, and we have been sitting in
the Parliament for 21 hours. Can I say it is indeed a
very important piece of legislation, but I know that,
notwithstanding the fact that I have been blessed with a
very good work ethic, fatigue is beginning to wear me
down, and I am sure that is the intent of the
government. I think it is an absolute crying shame that
legislation as important as this should be debated under
these types of circumstances.
What should have occurred is the house should have
adjourned at an appropriate time last night, perhaps at
midnight. We could have all grabbed 5 hours sleep and
come back today or tomorrow. Indeed there is still time.
If the government is not keen to proceed with
Wednesday opposition business — it is clearly its intent
to deprive the opposition as well as the minor parties of
their day — it could adjourn a little after 9.30, when the
next day will clock on. Nonetheless, can I say the
fatigue, the sleep deprivation, does cloud one’s
judgement and alertness, and I have moved a notice of
motion to that effect. But I would like to speak about
the provisions of this particular clause.
The ACTING PRESIDENT (Mr Melhem) — Just
on that, while I accept some of the comments you have
made, I think it is an equal responsibility of all
members of the house, even of members asking the
questions, who could have or should have been a bit
more efficient and productive in the way they have
been asking questions because there has been a fair bit
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of repetition. I think we all have equal responsibility to
make sure —
Ms Lovell interjected.
The ACTING PRESIDENT (Mr Melhem) — I
am speaking. We all have equal responsibility in this
place for what has transpired in the last few days in
relation to this bill, and I think we should take account
of that and better utilise the time of the Parliament to
focus on the issue instead of —
Honourable members interjecting.
The ACTING PRESIDENT (Mr Melhem) —
Mrs Peulich, have you got a question?
Mrs PEULICH — Thank you, Acting President.
Can I say the perception of repetition arises from the
fact that there are so many clauses that are mirror
images of each other, including all of the flaws, and the
minister has time and time again said that there are
various elements of the bill which interlock, so there is
a perception of repetition. That does not mean that we
should be any less attentive to the details of each and
every clause; there are 140 clauses dealing with the
most important issue that this Parliament could ever
deal with, and that is people’s lives. Trying to get this
right may mean saving lives.
In relation to this clause, yet again we see the absence
of safeguards and the weakness of the safeguards that
have been put in place. This is all about the poison box,
but it is actually a Pandora’s box.
Ms Shing — The box which has hope in it?
Mrs PEULICH — Hope?
Ms Shing — That’s what Pandora’s box had in it.
Mrs PEULICH — Metaphorically speaking.
Ms Shing — No, no, you talk about Pandora’s box;
it had hope in it. Get your mythology right if you’re
going to continue on repetition.
Mrs PEULICH — I have outlined the reasons why
the debate is repetitious. But let me just quote what
clause 57 says under the heading ‘Information to be
given on prescribing a voluntary assisted dying
substance’:
The co-ordinating medical practitioner for a person must,
before prescribing a voluntary assisted dying substance in
accordance with a self-administration permit, inform the
person—
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(a) how to self-administer the voluntary assisted dying
substance …

We know full well from the discussion of previous
clauses that capacity may not be assured following the
point at which the substance is issued. This could in
actual fact be a substance kept in a place for several
years. One could expect also that a person’s mental
state or physical state may deteriorate. The extent to
which they can be compliant, are going to be compliant
or remember how to self-administer is, I think, highly,
highly questionable.
Again, Ms Fitzherbert has made the very important
point that there is a lack of monitoring. The contact
person does not need to be in regular contact, does not
need to be a Victorian resident and does not need to
have the capacity to comply with provisions in this
legislation. We have also heard that there are very few
consequences. The clause also provides:
(b) that the person is not under any obligation to obtain the
voluntary assisted dying substance and may at any time
return an unfilled prescription to the co-ordinating
medical practitioner …

Yes, that is fair enough. It provides:
(d) that the person is not under any obligation to
self-administer the voluntary assisted dying
substance …

Well, if they are not, they ought to be returning it. And
it provides:
(f)

that the person or the relevant contact person must return
to a pharmacist at the dispensing pharmacy for disposal
any dispensed voluntary assisted dying substance …

We have noted that a person could be dead in their
house for a month and no-one would be any wiser.
The minister has also chosen, very conveniently, to
ignore Ms Lovell’s question about prisoners. How does
the box operate with prisoners? Where will it be held
and who will be the contact person? None of those
questions have been answered, yet the minister has,
early on in this debate — a week ago — not excluded
or precluded the eligibility of prisoners in this program.
In fact he indicated that they may be eligible at the
state’s expense, but we cannot get any answers
surrounding that. Lastly, and most disturbingly, is
clause 57(g), which states:
that the relevant contact person must return to a pharmacist at
the dispensing pharmacy for disposal any dispensed voluntary
assisted dying substance that is not self-administered after the
person dies.
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Not only does the contact person not necessarily need
to have the capacity to comply and not only does the
person not need to be a Victorian or a resident in
Victoria to comply but the contact person could
actually be a convicted criminal who may have some
slightly different motives for retaining either part of the
substance or all of the substance. I do not believe that
you can necessarily rely on the sorts of people that we
have in our community being guided by an honour
system, which is essentially what this clause is all
about. Yet again, this is a perfect example of how weak
the safeguards are and how poorly drafted this
legislation is. The process is bad, the policy is flawed
and the legislation is full of holes.
Mr JENNINGS — I want to indicate to the
committee that in fact not once in the last 21 hours —
not once — has the government taken action in
accordance with standing orders to see that the question
be put. Not once have we done so even though I have
spent hours answering repetitious questions and
listening to repetitious contributions and set speeches
that have covered a lot of the ground that we have
covered. I am saying that contributions — all of them,
every single one of them — such as the ones that we
have heard for the last half an hour, if not longer, on
these matters, with the exception of specific
conversations about the locked box, have been a repeat
of things we have dealt with on many occasions during
the course of this committee stage. I am making the
committee aware of that, I am reminding the committee
of that and I am reminding us of what the standing
orders provide for if there are continuing contributions
of this nature.
Ms LOVELL — I would just like to make a
statement. Ms Shing pulled up Mrs Peulich when she
referred to this box as ‘Pandora’s box’, saying that
Pandora’s box contains hope. Just for a little bit of
edification for Ms Shing, when Zeus gave the box to
Pandora he gave it to her with strict instructions not to
open it, but she did open it. What she did when she
opened it was release all the evils and miseries of the
world to afflict mankind. That is what Pandora’s box
means, and I think that is what Mrs Peulich was
referring to. I think it is a perfect analogy for this box.
Clause agreed to.
Clause 58
Dr CARLING-JENKINS (Western Metropolitan)
(09:06) — Minister, I would like to ask just a couple of
questions on clause 58, which is about the information
to be given by pharmacists dispensing the prescribed
substance. We have spoken about interpreters and
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communication with people with communication
impairments throughout this process, so I am just going
to revisit that topic briefly. In this provision of the bill
there is no provision made for interpreters in providing
the required information at the time of dispensing,
whereas there is, I will acknowledge, provision for the
use of interpreters widely throughout the bill. I ask:
how will we ensure that people with communication
impairments or speakers of languages other than
English are provided with tailored information at every
step of the process, including when they are being
dispensed with this medication?
Mr JENNINGS — I think that is a fair and
reasonable question. There is a fair and reasonable
expectation that when considering the nature of the
substance that is to be prescribed the implementation
task force and the college of pharmacy that considers
these matters should also consider the way in which
that information must appropriately be shared with
members of our community who may have a range of
communication needs. They should be accommodated
in the manner by which this information is provided.
Dr CARLING-JENKINS — Thank you, Minister,
for your answer. It sounds like the implementation task
force is going to have a very busy 18 months.
Mr Jennings — I believe so — if the bill passes.
Dr CARLING-JENKINS — If the bill passes. I
just want to point your attention to an opinion of the
Pharmaceutical Society of Australia on this bill and on
this clause. They said on 6 October:
… it does not have a lot of depth on the issues of dispensing
or acquiring the substance that will be used …

That is what we are talking about here: dispensing. The
quote continues:
… it is suggested that a pharmacist will know that the
prescription before them is for a VAD supply simply by the
nature and dose of the item ordered.
This is a critical misunderstanding of the role of a pharmacist
in dispensing medication. It is hard to comprehend how a
document can … expect that the dispensing of this substance
can be adequately performed in a manner that requires the
pharmacist to make assumptions — guesswork should never
be part of any health intervention, and it is particularly
inappropriate in the delivery of voluntary assisted dying …

So essentially the Pharmaceutical Society of Australia
is saying the bill fails to provide for pharmacists to be
given the necessary information about the patient’s
medical condition to ensure that the dispensed
substances are suitable and to provide the appropriate
advice to the patients on taking them. So I just invite
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the minister to comment on the concerns of the
Pharmaceutical Society of Australia.
Mr JENNINGS — I think the issue that goes to the
heart of your question and the contribution that Mr Finn
raised earlier in the committee’s consideration means
that there should be due recognition to the professional
acumen that is brought to this task by the pharmacy
profession and the expertise contained within the
profession in terms of the efficacy and the reliability of
medication; the way in which it should be most
appropriately dispensed and other aspects of how the
permit process is complied with; and how the
prescription is undertaken consistently and reliably
within the constraints of the permit. The perspective,
professional knowledge and advice of the profession
should be incorporated appropriately in the decisions
that support and underpin what will be the prescribing
doctor’s choices and the way in which the various
elements of the scheme relate to the dispensing, the
notification and the return of the substance. I give the
assurance that there should be an enduring relationship,
which means that the profession is treated with regard,
their expertise is actually taken account of and their
ongoing engagement in the provisions of this bill
should be an active consideration of how the bill is
implemented.
Ms CROZIER — Thank you, Minister. Minister, I
do not want to be going over old ground.
Ms Pulford — Clearly not.
Ms CROZIER — Well, Ms Pulford, the reason I
have to go over old ground is because I asked a
question of you last Thursday, almost a week ago, on
compounding pharmacists, and you said you would
supply me with that information. Again I asked the
minister yesterday, and it is now 10 past 9 and we have
been going for 21 hours or whatever it is, and I am still
waiting on that because it goes to the point about this
very question about a pharmacist: are we talking about
a general pharmacist or are we talking about a
compounding pharmacist?
I am of the understanding that the substance, the
cocktail of this drug, will need to be mixed in a
compounding pharmacy, not in a general pharmacy.
That is why I was asking the question almost a week
ago. I am still waiting, and you said you would get the
answer for me at the earliest opportunity, so I am
assuming the government has got that for me. It is a
figure of how many compounding pharmacists there are
in Victoria.
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Minister, I am looking at Ms Pulford because she
interjected, but maybe you can assist me in answering
that, because again I would like to then explore the
issue about informing the person to whom the voluntary
assisted dying substance is being dispensed. Again I
want to go back to my issues about the contact person if
a contact person is with that individual. For instance, if
they are too unwell to travel to be able to attend a
pharmacist, is it the contact person who has some
responsibility there, and what if the pharmacist has an
issue again with their capacity?
Finally, Minister, if I could ask a further question: in
terms of giving the information to that individual or
those individuals that might be in the pharmacy or
wherever it is, what privacy do they have when they are
spoken to, and what about the responsibilities the
pharmacist will have in terms of informing the patient
of how to take this substance and the effects et cetera?
What privacy will be provided?
Mr JENNINGS — Okay.
Ms Crozier — There are three questions.
Mr JENNINGS — There are always multiple
questions; there is no doubt about that.
Ms Crozier — I was just trying to be efficient.
Mr JENNINGS — Yes, I am certain. I have been
furnished with an answer in relation to your until now
not-responded-to question about compounding
pharmacies, and I have the following advice to share
with you:
The number of compounding pharmacists is not reported by
the Pharmacy Board of Australia. However, in 2017 there are
6935 pharmacists registered in Victoria.
All pharmacists are trained to compound medications. Some
compounding is more complex than others, and pharmacists
follow guidelines that set out the obligations of pharmacists in
relation to the competencies, equipment, processes and
facilities required.

So what is understood is that with the more complex
compounding pharmacists there would be an expertise
of some that we would take — on the basis of their
equipment, their competencies and processes — who
may be able to deliver a higher standard of complexity
and efficacy due to their compounding skill and
capacity. Those compounding pharmacists work in a
variety of settings, which include community
pharmacies, pharmacy manufacturers and hospitals.
Ms Crozier — This is a very different answer from
last week, thank you. Good, that was what I asked a
week ago.
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Mr JENNINGS — Yes, so there you go. Now that I
have delivered that, you might need to remind me of the
other two prongs of your question.
Ms CROZIER — Thank you. I understand you
have been at the table for a very long time, Minister. In
relation to that answer, as you have just explained to
me — and thank you for that because that was what I
asked for last week — that means really any pharmacist
will have the ability to compound this concoction and
dispense it. As you are probably aware there are many
pharmacists, especially in country areas, where a lot of
people know each other, so there may not be the
privacy for a private conversation to be had. I am
wondering what the expectation is for those
pharmacists to have the ability to share that information
with a patient in a way that they feel comfortable. That
is the first question.
The other question went again to my concern, which I
keep coming back to — I will not say ‘harping’, but
you might think I am harping — in relation to that
contact person and their capacity. If a contact person is
with somebody attending the pharmacy and the
pharmacist has concerns about that contact person’s
ability or capacity, what recourse does the pharmacist
have in relation to the feeling that they are undertaking
a responsible role by giving the information to that
patient and that person?
Mr JENNINGS — In the aspect of your concern in
relation to confidential conversations that take place
between a pharmacist and any patient or any customer,
it is a matter that could apply in many, many
circumstances in that practice. I know that many
pharmacists take this into consideration in the way in
which they configure, if they can, physically within the
pharmacy, spaces that are more contained and can
enable those confidential conversations. So sometimes
they can address it through the physical layout and the
fit-out of their pharmacy.
Ms Crozier — Sometimes they can.
Mr JENNINGS — Sometimes they can. When they
cannot I continue to be very impressed with their
experience and with their thoughtful care. I have
noticed that pharmacists have the ability to do so
through body language and through soft forms of
communication. I know that may be a challenge for
people who may be hearing impaired; that may add a
degree of complexity to this issue. But quite often
confidential conversations are taking place within busy
pharmacy settings already. I am not ignoring that issue,
but I actually think that there are many practice
methods and there are sometimes fit-outs that enable
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that to occur. In relation to what might be the risk
mitigation that pharmacists may have available to them,
in relation to what discretion or responsibilities they
might have in relation to the third prong of your
question, I am going to talk to my advisers about that.
It is good to know that my instincts were correct in
relation to this. My assumption was that, similar to how
medical practitioners would be subject to a code of
conduct and to compliance within their national
regulatory environment, they can intervene in relation
to where they believe a risk exists and actually in that
context take back the medication. In this instance a
pharmacist who may have a concern about the
reliability of the contact person or alarm about the
competence of the person who may be receiving the
prescription may choose not to dispense the medication
in accordance with their national regulatory
environment.
Ms CROZIER — Thank you for those answers,
Minister. Is that last point in the bill in any particular
place?
Mr JENNINGS — It is not in the bill, but it would
be subject to professional practice and regulation in the
way that the medical practitioner’s ability to comply
with the code of conduct is covered outside the bill —
but actually the regulatory environment interlocks with
the provisions of the bill.
Ms CROZIER — Yes, I see your point. So there is
no code of conduct that is required in this bill for
medical practitioners or pharmacists to adhere to?
Mr JENNINGS — That is correct, because they
have pre-existing national frameworks of accreditation
and regulation.
Ms CROZIER — Thank you. I just wanted to make
one comment in relation to the pharmacy environment.
I know you are saying of the current situation that of
course pharmacists will talk to patients in soft tones
et cetera, that they will take care and responsibility, as
they should, in their professional conduct and that they
do that all the time, but I would respectfully say that it
is quite a different situation when you are talking to
somebody who is going to the pharmacist to obtain this
substance that is going to end their life. I think it is quite
a different scenario from any other prescription that the
pharmacist might talk to a patient about, so I think that
it does need due consideration because of the
sensitivities around this enormous decision that these
people are undertaking. So I would just say that
because I do not think that has been acknowledged as it
should have been.
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Minister, if I could just turn to another point. On the
returning of that substance, is there a requirement for
the pharmacist to assess the solution or whatever it is? I
think it is a mixture, from what we are told. We do not
know because nobody knows what the concoction is
going to be; that is to be determined. But if it was a
mixture, or whatever substance, then is there any
requirement that the pharmacist needs to analyse that
substance to see that what has been returned is actually
what was dispensed in the first place?
Mr JENNINGS — I will have a conversation about
that. Clearly that is outside this clause, but I am hoping
that if I answer this question I will not be asked it in a
subsequent clause.
Ms Crozier — Okay. I will try not to, but I have still
got more questions. It is all interlocking, as you said.
Mr JENNINGS — Yes, they would be required to
assess it when it comes back, and that is under the
standard of practice that I outlined just previously. They
would assess it when it comes back.
Ms CROZIER — As per the code of practice, as
you previously outlined, they would have an obligation
to analyse and assess the substance?
Mr JENNINGS — Yes.
Ms CROZIER — Thank you, Minister. Now, I had
another question, but it has just gone for a minute. It has
been 211⁄2 hours. Actually it has gone, so I will sit
down.
Ms LOVELL — Minister, I just wanted to put on
record my concerns, the same concerns Ms Crozier has,
about the administering of this medication by the
pharmacist. The bill says that the pharmacist is required
to dispense this to the person and give them information
on how to self-administer the assisted dying substance
and also other information. As Ms Crozier has already
raised, the pharmacy environment is not actually a
really good, confidential environment. There may be a
lot of people around who may overhear, even though
people are speaking in hushed tones. I am concerned
not only for the person who is accessing this — about
their privacy and the state that they may be in when
they are actually purchasing this medication or
poison — but also for other customers within the
pharmacy who may overhear this and the effect that it
might have on them knowing that the chemist is
dispensing a substance that will kill the person who is
purchasing it.
I do not know what can be done about this, but in the
pharmacy environment there is not complete
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confidentiality. The pharmacists have raised their
concerns about this, and I think the government needs
to look at it more closely as we move forward.
Particularly — and I have raised Chemist Warehouse
before — it is an environment where there are often up
to a dozen people hanging around the dispensing area
waiting for scripts to be filled, and it is not a
confidential area. This is an issue that has to be treated
with the utmost confidentiality and sensitivity, not only
for those purchasing the substance but also for other
people who may be overhearing the conversations.
Clause agreed to.
Clause 59
Dr CARLING-JENKINS — On clause 59 in
regard to labelling I note that there are a number of
labelling requirements set out in the bill. However, it
does not cover all of the labelling requirements that
have been set out in the guidelines on compounding
medicines that were released in 2015 and issued by the
Pharmacy Board of Australia. These guidelines apply to
all compounding pharmacies, and therefore they would
be applicable to the voluntary assisted dying substance.
I will not read them all to save us time, but I will point
out that the guidelines that do not appear in the bill are
the expiry date of the product; how to report adverse
events — I think that is a very important one, on the
side effects of the product and any contraindications;
and any other specific counselling points which would
normally be contained in a written consumer medicines
information leaflet. So keeping in mind that this is a
label that will be customised for every single voluntary
assisted dying substance that is issued, I think these
three points perhaps have been overlooked in not being
included in this bill. I am looking for assurance that
they will be included as extra pieces of information on
the labelling please.
Mr JENNINGS — The labelling standard that a
pharmacist would be obliged to comply with in their
code of practice and the practice guidelines that you
have outlined would stand and have to be considered by
the pharmacist when dispensing any drug in the way
that you have actually described. These are additional
requirements that are specifically related to the bill, so
there would be an expectation that the pharmacist
would include everything they are obliged to under
those national codes of practice.
Dr CARLING-JENKINS — So the expectations
are for both?
Mr JENNINGS — Yes.
Dr CARLING-JENKINS — Beautiful; thank you.
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Mr RAMSAY (Western Victoria) (09:32) —
Clause 59(1)(d), on line 24 or 25 states:
that any unused or remaining voluntary assisted dying
substance must be returned by the person to whom it was
dispensed or the relevant contact person to a pharmacist at the
dispensing pharmacy.

Minister, there has been some discussion around that
time frame. My understanding was there was a push by
certain stakeholders to reduce the time of return of that
unused substance. What is the government’s view now
of the time that the unused portion of the substance has
to be returned to the pharmacist?
Mr JENNINGS — Mr Ramsay, it has been a long
night, and I can understand why you might ask me that
question. I have moved two amendments to reduce the
one month to 15 days. So 15 days has been adopted by
the committee on two occasions as being the time
frame that applies.
Mr RAMSAY — I do have an apology, Minister. I
did actually use the opportunity to change my clothes,
perhaps in the time that you were actually arduously
changing the time.
Clause agreed to; clause 60 agreed to.
Clause 61
Ms LOVELL — Minister, I take you back to when
we were talking before about the storage of the
voluntary assisted dying substance in its locked box by
a person in a prison or an aged-care facility. This
particular clause — clause 61 — is about the person
storing that in the locked box. But if you read that in
conjunction with clause 45, it says:
A self-administration permit in respect of a person specified
in the permit authorises—
…
(b) the person to obtain, possess, store, use and
self-administer the voluntary assisted dying
substance …

It must be stored and possessed by the person it is
prescribed for. I ask you, once again: how will that
work in a prison or an aged-care facility, where it will
not allow for someone who is a member of the staff to
be the contact person and to store that particular dying
substance?
Mr JENNINGS — I am being encouraged to
remind Ms Lovell that I answered that question
previously in relation to the responsibilities of the
contact person. It is either directly the person who is
covered by voluntary assisted dying or the contact
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person, who may in these circumstances be somebody
who has a position of authority within the residential
setting that is described. Alternatively they may reach
an accommodation and an understanding with the
manager of the facility in the way in which that would
be provided for.
Ms LOVELL — Minister, I am sorry but under
clause 45 it does not allow for the contact person to be
the person who possesses or stores the assisted dying
substance. I bring you back to the question again,
because I do not think your response answers the
question of what will happen in those facilities. The bill
does not allow for anyone other than the person who it
has been prescribed for to be the person who possesses
or stores it.
The ACTING PRESIDENT (Mr Melhem) —
Order! That question has been asked nearly half a
dozen times.
Ms Lovell interjected.
The ACTING PRESIDENT (Mr Melhem) — I
am sorry if you do not like the answer. It is repetition; it
has been asked many times.
Mrs Peulich — On a point of order, Acting
President, the traditions of this house have always
been — certainly in the time that I have been here and
in the other place — that Presiding Officers, apart from
their role in obviously upholding standing orders, also
defend the rights of all members to exercise their duties.
I do not share the same view as you, Acting President.
In actual fact Ms Lovell raises a very, very pertinent
point which highlights the fact that the minister got the
facts wrong.
The ACTING PRESIDENT (Mr Melhem) —
Mrs Peulich, there is no point of order, and the reason I
am saying that is that my role is to uphold standing
orders and standing orders specifically talk about no
repetitions. I think I am correct on this point. In the last
2 hours that question was asked at least half a dozen
times, and that is why I made my ruling. There is no
point of order. Any other questions on clause 61?
Mrs Peulich — On a point of order, Acting
President —
The ACTING PRESIDENT (Mr Melhem) —
There is no point of order, Mrs Peulich.
Mrs Peulich — On a further point of order, Acting
President, the member has every right to raise an issue
pertaining to a clause which contains the word no
matter how many times it may be repeated throughout
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the bill. She is completely within her right, and it would
be undemocratic to deny her that right.
The ACTING PRESIDENT (Mr Melhem) — It is
the same point of order, and I have already ruled on it.
Mrs Peulich, I remind you about the comments you
made earlier. We have been sitting for over 21 hours,
and having a go at the government in relation to —
Mrs Peulich — It is very important legislation.
The ACTING PRESIDENT (Mr Melhem) —
You are doing exactly the same thing by wasting time.
Ms Lovell, have you got a further comment to make?
Ms LOVELL — Yes, I do. The committee stage of
a piece of legislation is read in conjunction with the
legislation if there needs to be an interpretation made
under the law by the courts. Therefore I think it is
important that the information that is provided in that
committee stage is accurate. The information that the
minister has given us about the storage is conflicting
with what it actually says in the clause of the bill, and I
would ask that we get a ruling or clarification on it.
The ACTING PRESIDENT (Mr Melhem) —
From me or from Mr Jennings?
Ms LOVELL — I am asking the minister to give a
definitive answer on the storage of this medication by a
prisoner or a person in an aged-care facility, because it
seems that the answer he has given is in conflict with
other clauses in the bill. It is important that the
information given in the committee stage is accurate so
that if it does need to be read later on in any court case,
in conjunction with the bill, the information we have in
the committee stage is correct.
Mr JENNINGS — All I can say is that I believe
that Ms Lovell’s construction of that — the way she
described that as an inconsistency — is not correct,
because it is the person who is subject to the permit
who is the responsible person for determining the basis
on which that storage takes place. Only they are
responsible for the manner in which it is stored. It is at
their determination, and that may mean that they enter
into arrangements with facility managers to be able to
provide for that safe place. That would be at their
instigation and would be under their control.
Ms LOVELL — Therefore, Minister, you are
telling us that people can enter into an arrangement
with someone to store the assisted dying substance —
someone other than the person who it is prescribed to or
the contact person. Therefore it could be that I ask my
15-year-old nephew to look after it for me, because you
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are saying a third person can be brought into this
arrangement.
Mr JENNINGS — No. I have just outlined my
answer to you.
Clause agreed to.
The ACTING PRESIDENT (Mr Melhem) —
Before I move to clause 62, I want to take the
opportunity to welcome Ms Bath to the chamber. It is
good to see you back.
Clauses 62 and 63 agreed to.
Mr JENNINGS — I volunteer to the committee
that some time ago I asked Ms Pulford to assume
responsibility for a number of clauses starting at
clause 64. If that is okay, I might take a slight respite
from the chamber.
Ms CROZIER — Can I ask you one question
before you go?
Mr JENNINGS — You just have, actually.
Clauses 64 to 66 agreed to.
Heading to clause 67
The ACTING PRESIDENT (Mr Elasmar) —
Mr Jennings has two amendments to this clause. I ask
Minister Pulford, on his behalf, to move
amendment 13, which is consequential and is a test for
Mr Jennings’s amendment 14.
Ms PULFORD (Minister for Agriculture)
(09:45) — On behalf of Minister Jennings, I move:
13. Heading to clause 67, after “Registrar” insert “and
Coroner”.

Mr ONDARCHIE — I will be speaking to this
matter as it relates to clause 117 a little later in our
debate today, but I have amendments to clause 117. I
ask that those amendments be circulated in advance
now.
Ms PULFORD — Would Mr Ondarchie like to
explain to us what it is?
Mr ONDARCHIE — It is in relation to the death
certificate, Minister, and the associated notification on
the death certificate. I just bring it up in advance, since
we are talking about notification of the cause of death,
to let you see it. As it relates to clause 67, aside from
the early circulation of my amendment I have no more
matters on this particular clause.
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Ms CROZIER — I have a question for clause 67.
Minister, could you please highlight to the committee
how notification of death by a doctor is normally
carried out? Was it the government’s intention to move
an amendment on this clause?
Ms PULFORD — We just did that very quickly.
This is the amendment, just for the committee’s benefit,
that would require the medical practitioner notifying
births, deaths and marriages of the death of a person for
whom a voluntary assisted dying permit has been
issued to also notify the coroner. This is an amendment
that the government has introduced in response to
concerns that some members expressed in the debate
during earlier stages of the Parliament’s consideration.
There was nothing that precluded the coroner from
being able to investigate any death, but this just
explicitly states that that notification will occur. That is
the effect of the amendment we just moved.
In response to your question about normal death
certificate notification, a reportable death notification is
done by a medical practitioner. The purpose of this is to
review such a death so that similar deaths can be
prevented in the future, and a death is reportable if it is
unexpected or violent. So the death of somebody whose
death was expected because they had been suffering an
illness and the end result of their illness was their death
is not a reportable death at present.
Ms CROZIER — I have got a copy of a death
certificate here. Of the reportable deaths, you just
named a couple of them. I am not going to waste the
committee’s time going through all of them because
they are not relevant to this bill, but there is one part
that does say that it occurs in prescribed circumstances.
One part of the reportable death notification, according
to a medical certificate of cause of death, includes ‘that
occurs in prescribed circumstances’. Would you
describe this as a prescribed circumstance?
Ms PULFORD — No.
Ms CROZIER — Could you please describe for me
a prescribed circumstance, then?
Ms PULFORD — I thank Ms Crozier for her
question. This information is contained in the
regulations that sit alongside the Coroners Act 2008. It
is publicly available information, so members are able
to look it up without any great difficulty. But that said, I
will get that information and provide it to the
committee. Perhaps if Ms Crozier or members would
like to continue to move on to the next question while
we chase that up.
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Ms CROZIER — Thank you, Minister. In the death
certificate and I think in that amendment — I actually
have not seen the amendment, unfortunately — there is
a requirement that it be notified. Could you highlight to
the committee where in the death certificate that
notification will be in terms of cause of death and
description of disease, injury or condition and the
requirements according to the death certificate?
Ms PULFORD — Just to clarify, so that I am
providing the right information to the committee, you
are asking about by what process a medical practitioner
notifies or what is in the certificate, or you would like to
know both?
Ms CROZIER — Both. So if it is an obligation on
the medical practitioner and where that actually is noted
on the death certificate.
Ms PULFORD — The medical practitioner notifies
the coroner, so that is how that information is
transmitted.
Ms CROZIER — In every case?
Ms PULFORD — Yes, on a reportable death. In
terms of the death certificate, the manner of death will
be described as voluntary assisted dying and the cause
of death will be the underlying condition. That is the
effect of amendments to clause 117 that will be
considered. It might be more appropriate for us to get
into the detail of that information on the certificate at
clause 117, but I know that is very close to what we are
talking about now, so I am trying to assist.
Ms CROZIER — Thank you, Minister, for that
response. On the medical certificate, when the doctor is
filling out this form, it asks, ‘Please advise how you can
accurately state the cause of this death’. You just said
the cause of death was voluntary assisted dying.
Ms Pulford — No.
Ms CROZIER — That is what you said.
Ms PULFORD — No, I didn’t. I said the manner of
death is voluntary assisted dying; the cause of death is
the underlying condition. So both pieces of information
will be recorded. For instance, the cause of death would
be the illness, be it a type of cancer or a
neurodegenerative disease. The manner of death is
voluntary assisted dying. So both pieces of information
would be recorded. But I am conscious that this is
subject to amendment of clause 117. This is one of the
amendments that the government has introduced that
we made public last week and we talked about
extensively.
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Ms CROZIER — Thank you, Minister. I
understand that, but I think when we get to 117 you are
going to say, ‘Well, you’re filibustering and you’re
asking the same question again’. The point is that we
are talking about the notification of disease, illness or
medical condition of a person to the registrar and the
notification of cause of death, and that includes a death
certificate. You have just said that the illness is the
cause of death but the manner of death is voluntary
assisted dying. That is a new element in the death
certificate that is subject to the amendment to 117, so I
will not pursue my questioning anymore now. I will
leave it to 117.
Ms PULFORD — Yes. I know we are all trying to
get through all of these clauses. I think that probably is
the more practical way to proceed, because in
describing the outcome that the government is seeking
and the information that will be available through this
record keeping and certification, we are flagging that it
is our intention when we get to clause 117 to make that
abundantly clear. It is different from perhaps where this
was in the Assembly debate because the government’s
house amendments occurred in the intervening period,
if that assists.
Mr RAMSAY — I want to pursue that line of
questioning just a tad more. I do appreciate that no
doubt in considering clause 117 we will have some
discussion about Mr Ondarchie’s amendment, which is
actually quite different from the government’s
amendment in that Mr Ondarchie — as I understand it;
I have only just received his amendment — is seeking
on the death certificate to actually have the voluntary
assisted dying clause inserted as the cause of death, as
distinct from the government’s amendment, which
would show on the death certificate the terminal illness.
My question to the minister is in relation to how life
insurance companies, superannuation companies and
the like would see and respond to the government’s
amendment. I will pose the same question again when
we are considering Mr Ondarchie’s amendment to 117.
I am trying to work out the reason for the amendment
now. Is it because there are complications in relation to
the insurance companies and superannuation companies
that would see assisted dying as not compliant with
their terms and conditions in relation to payout of life
insurance or superannuation?
Ms PULFORD — Again, in the same way we have
been talking a little bit about a clause that is down the
road and an amendment to clause 67 that has been
moved, the effect of the amendment is to require the
medical practitioner who notifies the registrar of births,
deaths and marriages of the death of a person for whom
a voluntary assisted dying permit has been issued to
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also notify the coroner. That is the effect of the
amendment that has just been moved to clause 67. I am
not trying to be difficult but those other questions are
the subject of amendments both from the government
and from Mr Ondarchie. I think it will actually make
more sense to us all if we deal with them at clause 117.
Mr RAMSAY — If I may, for expediency — and I
am sure we are all looking forward to that during this
debate — I put on notice to the government’s advisers
that I will be posing the same question in clause 117
that I have posed in clause 67, which is in relation to a
very important matter that has been raised with me
concerning those who seek assisted dying — what
impact that has on their life insurance, superannuation
and other benefits that might accrue through the death
of that person.
Mrs PEULICH — This government never ceases to
amaze me. Now we want to manufacture and fabricate
facts about a person’s death. They may be diagnosed
with an illness but until they die of that illness no-one
can be sure that it is actually the cause. They may get
run over by a truck. Someone may shoot them. Who
would know? Why would we be manufacturing fake
information on a death certificate?
In addition to that — and this harks back to a previous
provision — we are actually not going to have that
suicide data included in statewide and national
statistics. What are we hiding? What are we trying to
conceal? Why do we call doctors who are not prepared
to participate in VAD ‘unavailable’? It is all just a
subterfuge; it is all about fake facts, fake information.
To fabricate birth notices and death notices, in my
view, should never be tolerated. These should be
accurate reflections of the facts and they should never
be subject to fads. I certainly look forward to
Mr Ondarchie moving his amendment, and I look
forward to some clarity.
Under the self-administration permits we can never be
sure what the cause of death was unless there is some
sort of investigation. We do not know whether that
substance has been consumed or not. Someone could
have simply tipped it out. So to say that the original
diagnosis is the cause of death is just a lie. Why would
we want to perpetuate lies?
Ms PULFORD — If I could just quickly respond to
that: again, as is the case with a number of matters that
members have raised in clause 67, there will be an
opportunity to more appropriately deal with those
matters at clause 117. But what I would indicate is that
this scheme will not apply to people who die because
they are hit by a truck. People are only eligible to
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access this scheme if they have an advanced incurable
illness. The reason for them accessing the scheme is
that they are dying of their condition.
I understand Mrs Peulich’s perspective on this, and I
will take this opportunity to describe our perspective. I
do not accept for a moment that we are manufacturing
facts on death certificates — far from it. That is why it
is the government’s intention that the cause of death
and the manner of death both be recorded to accurately
capture that information for the family of the person.
Mr DAVIS — I think it is important in this
committee to put on the record that I am concerned
about this clause. I am troubled by the change in a
longstanding arrangement where the cause of death is
the note that is written down —
Ms Pulford — That is not in this clause.
Mr DAVIS — I understood that it was in this
clause.
An honourable member — No, it’s 117.
Mr DAVIS — Clause 117. Okay, it is the reference
to it. I will make that point then.
Mrs PEULICH — Just in closing, a little personal
anecdote: my father was diagnosed with heart failure at
62 years of age. However, after an eight-week
diagnosis he died of lung cancer. So one can never be
100 per cent certain what ultimately is the cause of
death until it occurs, and to fabricate it I believe is just
inappropriate.
Amendment agreed to; amended heading agreed to.
Clause 67
Ms PULFORD — I move:
14. Clause 67, after line 34 insert—
“( ) A registered medical practitioner who was
responsible for a person’s medical care
immediately before death, or who examines
the body of a deceased person after death and
reasonably believes or knows the person was
the subject of a voluntary assisted dying
permit must notify the coroner of—
(a) the registered medical practitioner’s
reasonable belief or knowledge that the
person—
(i)

was the subject of a voluntary
assisted dying permit and the
voluntary assisted dying substance
specified in the permit was not
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self-administered by the person or
administered to the person; or

(ii) was the subject of a
self-administration permit and
accessed voluntary assisted dying
by self-administering the voluntary
assisted dying substance specified
in the permit; or
(iii) was the subject of a practitioner
administration permit and accessed
voluntary assisted dying by being
administered the voluntary assisted
dying substance specified in the
permit; and
(b) the disease, illness or medical condition
that was the grounds for the person to
access voluntary assisted dying.”.

Amendment agreed to; amended clause agreed to.
Clause 68
The ACTING PRESIDENT (Mr Elasmar) —
Again Minister Jennings has two amendments: 15 and
16. I ask Minister Pulford to move those amendments,
which are tested by Mr Jennings’s amendment 3, which
has already been passed.
Ms PULFORD — I move:
15. Clause 68, after line 9 insert—
“( ) was or was not ordinarily resident in Victoria
for at least 12 months at the time of making a
first request; or”.
16. Clause 68, after line 17 insert—
“( ) was or was not ordinarily resident in Victoria
for at least 12 months at the time of making a
first request; or”.

Mr ONDARCHIE — Minister, I find it curious that
in the range of criteria that VCAT can review there is
no provision for VCAT to review concerns about
coercion, undue influence or elder abuse. Can you
outline to this committee why those considerations are
not eligible for VCAT?
Ms PULFORD — I thank Mr Ondarchie for his
question about the matters that are and are not
reviewable by VCAT. The matters that may be
reviewed by VCAT are limited and reflect the legal
decisions that are made in the assessment. These are the
types of decisions that VCAT ordinarily reviews. The
other decisions made in the assessment process are
clinical, so that is an important distinction. The appeals
made to VCAT are appeals made against decisions by
medical practitioners throughout the process. The
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Supreme Court will also have jurisdiction to review
decisions made under the bill.
We took into account the views of a range of
stakeholders, and these were taken into account on this
question in drafting the bill. VCAT is an administrative
tribunal that reviews statutory decisions. It does not
hear criminal matters, as members would be aware, and
it would not be appropriate to require VCAT to
consider criminal matters such as coercion or undue
influence. It would not be appropriate to require VCAT
to act as a tribunal to determine whether or not
someone is eligible to access voluntary assisted dying.
It is the government’s view that medical practitioners
are best placed to assess whether a person fulfils the
eligibility criteria through a rigorous clinical
assessment.
Mr ONDARCHIE — As we read through this
clause and when you take into account the explanatory
memorandum, it is not clear whether or when a family
member can seek a review if they think the person
seeking death lacks decision-making capacity. Could
you explain that to us, please?
Ms PULFORD — Only those directly involved will
have the ability to challenge decisions in VCAT. A
person must have a special interest in the treatment or
care of the person. A person such as a primary carer or
someone who has been involved in the person’s care
throughout their illness may be considered to have a
special interest, and VCAT will determine this on a
case-by-case basis. That is covered in clause 68 of the
bill. This means that people who oppose voluntary
assisted dying cannot interfere with the autonomous
decision of a person to access voluntary assisted dying,
but the person themselves will also be able to apply to
VCAT to review issues related to decision-making
capacity or related to a person being ordinarily resident
of Victoria. An agent may also make an application on
behalf of a person, and again it would be a matter for
VCAT to determine whether the agent was
appropriately acting on the person’s behalf.
If VCAT is required to review decision-making
capacity, it would apply the same decision-making test
that we have discussed extensively both in clause 1 and
again in clause 4 of the bill and would apply the same
process of identifying that the person understands the
information, can retain the information and weigh up
the information as part of their decision-making process
and can communicate their decision — things we have
extensively canvassed. VCAT would hear expert
evidence from witnesses to assist them to this end.
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Mr ONDARCHIE — Thanks, that provides some
clarity. Thank you, Minister. When I raised that matter
about whether a family member does have the capacity,
you correctly indicated to me that VCAT needs to
satisfy themselves that that person is then eligible. What
are the criteria that VCAT will use to satisfy itself that
this particular individual meets the eligibility
requirements — or does not?
Ms PULFORD — Clause 68(2) describes ‘eligible
applicant’, so I would encourage you to see if that gives
you the answer to what you are looking for. Are you
seeking further information about any other person who
VCAT is satisfied has a special interest?
Mr ONDARCHIE — I am just trying to understand
what criteria VCAT will use to satisfy themselves or
not.
Ms PULFORD — Mr Ondarchie, there is no list or
criteria as such, which is what I think you were perhaps
seeking. The question of whether a person has a special
interest would be a matter for VCAT to determine and
would be determined on a case-by-case basis.
Mr ONDARCHIE — Thank you, Minister, for that
response. This is not a question, so you can just relax; it
is a statement. Therein lies another element of the
problem with this bill. The Premier said this bill was
perfect and required no adjustments, yet we have spent
the better part of a long period going through
amendments to a bill the Premier said did not need any
amendment. Several of these amendments were in fact
defeated in the lower house by the government, yet they
bring them forward in this house.
My position through my second-reading speech and
again through this committee stage of the debate
associated with this bill is that there are flaws in it.
There are holes in it. And your response just then
indicates there are still some loose parts to this bill. As a
house of review, it should not be possible for any of us
to put our hand up and say we are willing to pass this
bill even though it is not quite there and even though it
is not quite right. ‘Near enough is good enough’ — that
is not the way we operate in this house of review.
Ms PULFORD — The government is confident that
this bill is right, and the government is confident that
VCAT has the capacity to determine what is meant by
the words ‘special interest’ and to consider these things
on a case-by-case basis.
Mr RAMSAY — I just have a quick question in
relation to Mr Jennings’s amendment to clause 68 and
the insertion after line 17. The residency of 12 months
is something that I supported, and I was seeking an
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amendment myself. I am just wondering: if someone
actually makes a first request and meets the criterion of
being a resident for 12 months in the state of Victoria
but then decides to move interstate, what is the
jurisdiction in relation to VAD being self-administered
in another state?
Ms PULFORD — Mr Ramsay, they need to be
ordinarily resident in Victoria for every step of the
process.
Mr RAMSAY — In case I am not here for
clause 89, I see Mr Jennings is in the chamber and I
refer to him that in fact the amendment regarding
15 days, about which he said he went through some
discussion in my absence, is actually still to come
before the chamber in clause 89.
Ms PULFORD — We are not up to 89. I am
confident we will get there, Mr Ramsay, maybe even
before the sun goes down.
Ms FITZHERBERT — I just have a couple of
questions about what I understand to be the exclusion
of family members from having an automatic special
interest under the terms of this bill. I understand the
point you have made about this being to protect the
autonomy of people who wish to exercise their rights
under this bill, but what about circumstances where
families have a very genuine concern about the
wellbeing of someone who is contemplating this or
taking action under this bill? What are their legal
avenues, if not VCAT?
Ms PULFORD — VCAT is the legal avenue.
Ms FITZHERBERT — Minister, given that the
bill states that an applicant eligible to go to VCAT is
the person who is making the application, or their
agent, how does it follow that family members will also
have this right? If they do, why have you not included it
in the bill?
Ms PULFORD — Thank you, Ms Fitzherbert. I
have already provided an answer to this question. A
person who is a primary carer, perhaps, or someone
who has been involved in the person’s care during their
illness may be considered to have a special interest, and
that is something VCAT will consider on a
case-by-case basis.
Ms FITZHERBERT — Minister, I am curious as
to why it is that the guardianship list at VCAT on a
daily basis looks at applications made by family
members, who do not have to show a special interest in
relation to things like capacity and therefore ability to
validly execute a will, for example. This happens on a
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daily basis, and to me it is a very commensurate action.
I am curious as to why it is being effectively excluded
by this bill, and I wonder what legal advice the
government has had on this point.
Ms PULFORD — Was that a question?
Ms FITZHERBERT — Yes. Has the government
had legal advice on this point? You said you have
consulted stakeholders, but I am just curious because it
strikes me that it is a weakness in the bill. I can see a lot
of happy lawyers out there, frankly.
Ms PULFORD — The example that you gave of
the types of matters that are considered by VCAT,
absent a voluntary assisted dying scheme, and the types
of examples we have been discussing in the last little
while around the avenue that VCAT provides for
people in the circumstances you were describing are
certainly both matters for VCAT, and VCAT was
consulted in the development of this part of the
legislation.
Ms FITZHERBERT — Did VCAT advise that this
was the format that should be used?
Ms PULFORD — Yes.
Mr DAVIS — Given that we are looking at the
purview of VCAT here, and summarising some of the
minister’s comments in the recent period, particularly in
response to Mr Ondarchie and Ms Fitzherbert, it does
seem that it is —
Honourable members interjecting.
Mr DAVIS — My point here regards a neighbour or
somebody who knows a person well and who feels
there is some serious issue developing. How would
they respond and whom would they notify, given the
very high hurdles that are erected here against
somebody using the legal system through VCAT?
Ms PULFORD — If the person has a special
interest — that is, they are somebody who can
demonstrate to VCAT’s satisfaction that they have a
special interest; that is not to say that a neighbour might
not, but in some cases a neighbour might definitely
not — then VCAT will determine this and determine
whether or not that person has a special interest in the
care or treatment of the person who is seeking to access
voluntary assisted dying. This is a matter that VCAT
will determine on a case-by-case basis. That is the
avenue.
Mr DAVIS — You cannot report coercion or
pressure to the police.
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Ms PULFORD — You can.
Mr DAVIS — You can? That is what I am wanting
to hear. That has not been laid out in quite that way. So
yes is the answer to that.
Ms PULFORD — If I could just quickly respond to
that: we are on the clause that goes to the question
about review by VCAT, so we have been talking about
what kinds of things VCAT may or may not concern
themselves with in relation to the operation of this bill.
There are criminal penalties laid out in the bill that are
the subject of other clauses and mechanisms by which
people can do that. If somebody believed someone was
being coerced, then, yes, absolutely they can report that
to the police — and indeed they should — but we are
now quite some way off clause 68. I would encourage
us to get back to 68.
Mr DAVIS — A person with a special interest,
would that include potentially a brother or a sister?
Ms PULFORD — I stand by my earlier answers:
those things would be determined by VCAT on a
case-by-case basis.
Ms FITZHERBERT — Just following up on the
scenario that you outlined when you were responding to
Mr Davis’s question just before, you agreed that if a
neighbour — someone who did not have a special
interest because they did not have that caring link, for
example — suspected coercion or some kind of
pressure, they should go to the police.
Ms PULFORD — That would not be a matter for
VCAT.
Ms FITZHERBERT — I guess my question is this:
what would be the charge and what would be the
mechanism to bring that information into the
arrangement that had been made under the terms of this
bill?
Ms PULFORD — The specific offence of coercing
someone in the circumstance Mr Davis outlined is the
subject of a later clause in the bill that we will get to.
Ms Crozier interjected.
Ms PULFORD — We are on clause 68, which is
the subject of the remit of VCAT.
Mr Davis — So you can’t take any action under this
clause?
Ms PULFORD — That is right. I have outlined on
lots of occasions now the matters that can be reviewed
by VCAT. We will get to criminal penalties when we
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are at that clause of the bill, but it does not bear direct
relevance to this particular clause, because there are
other clauses that very specifically go to the question
that Mr Davis is interested in, so let us do it when we
get there, shall we?
The ACTING PRESIDENT (Mr Elasmar) —
Offences appear in part 8, commencing at clause 83, for
your information. But I am happy to take another
question.
Ms FITZHERBERT — I have a couple of extra
questions. The second part of my earlier question was:
assuming that someone has gone to the police or
whatever, what is the mechanism for taking that sort of
unreasonable behaviour, or illegal behaviour, and
inserting that back into the process that might be going
on in relation to an application for assisted dying under
the terms of this bill?
Ms PULFORD — Can I suggest we deal with that
in the appropriate clause?
Ms FITZHERBERT — Also, a further question,
following up on something that Mr Davis said earlier: if
there is someone who knows a person who is making
an application under these terms, and they are not a
person who has a special interest — they are not caring
for the person; they do not have a particularly close
relationship; they live next door, for example — but
they have observed the behaviour of someone and
believe them to be, for instance, depressed or suffering
from dementia, what is their avenue to indicate their
concerns?
Ms PULFORD — Thank you, Ms Fitzherbert, for
your question. The clause that we are dealing with at
the moment, clause 68, relates to a review by VCAT
and outlines — and I have been through it now half a
dozen or so times — that VCAT will determine on a
case-by-case basis whether a person has a special
interest. The proximity of residents may or may not be
something that VCAT takes into account in
determining the nature of that relationship. Some
people have exceptionally close relationships with the
people who live next door, and some people smile and
nod and see them maybe once a week, so whether they
are a neighbour or not is certainly not a feature of
clause 68. If any member of the community has reason
to believe that the criminal sanctions associated with
this scheme and with this bill are breached, then they
ought to be reporting that to the police.
Ms FITZHERBERT — Just to clarify, I am not
asking you whether neighbours are able to access
VCAT. I am referring to an example of a person who
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has a more casual relationship than the special interest
test that is within the bill. Similarly I am not asking
about issues of alleged or perceived criminal activity. I
am talking about an insight into capacity held by
someone who may see someone regularly, even if they
do not have a special interest.
My last question is: why is it that this bill deliberately
excludes a potential safeguard to limit those that can
take action at VCAT in relation to issues like capacity,
which is bread-and-butter business for VCAT?
Ms PULFORD — This bill has many, many
safeguards, the nature of which have been extensively
discussed in the debate and in the committee stage that
is now in its second week, and no doubt they will
continue to be discussed, so the government is
confident that sufficient safeguards exist. It is, though,
the government’s view that people who simply oppose
voluntary assisted dying ought not be able to interfere
with the autonomous decision of a person to access
voluntary assisted dying. So VCAT will be able to
review those persons with a special interest, but I am
not sure I can answer this in any more ways. We have
done this many times now.
Ms FITZHERBERT — Minister, on this issue, I
am not talking about relatives who oppose assisted
dying. I am talking about relatives who have a genuine
view, for example, that their loved one does not have
full capacity. The system that is set up here is
predicated on reducing their rights to seek to protect
their relative, and in that way, I think, the bill is losing a
safeguard that is very much needed. That is the point
that I am making.
Mr DAVIS — One further point I want to raise is
the special interest description. Is there any case law
you can point us to that the government has relied on in
this area that suggests that VCAT will interpret this in a
particular way? Is there material you can point us to
that may be in an analogous area, for example?
Ms PULFORD — I would refer Mr Davis to my
answer to Mr Ondarchie’s question. VCAT was
consulted in the development of this part of the bill, and
we certainly believe that VCAT is competent to
determine whether or not someone has a special
interest. That will be a matter for VCAT.
Mr DAVIS — So the answer is in fact that you have
consulted VCAT but there is no analogous area of case
law that has been drawn on in framing this?
Ms PULFORD — If I could just add to my earlier
comments, VCAT on a very regular basis deals with
circumstances where disputes may exist between
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family members and treating medical practitioners
about the best course of action. This is something that
they have great experience in. Needless to say, this is a
new scheme that the government is seeking to
introduce, but the expertise that they apply in resolving
those disputes would certainly inform their
consideration of who has a special interest.
Mr DAVIS — It sort of part-way answers what I
was seeking. The answer is: actually, no, there is no
specific case law but there is a general area of
knowledge. I think that is what you are suggesting.
Ms PULFORD — Yes.
Mr DAVIS — Let me ask a further question. In the
discussions with VCAT is this intended to be addended
to a particular list at VCAT? Have there been
discussions on that and will there be resourcing for
VCAT to manage those additional aspects?
Ms PULFORD — For context, our expectation is
that there will be small numbers of people accessing
voluntary assisted dying. We are confident that
VCAT’s existing resources will enable them to do this
and these matters would be considered as part of its
medical list.
Mr DAVIS — Thank you for telling me it is the
medical list; that is helpful. The second point is there is
no money. That is essentially what I think you are
saying. You will just reprioritise and do it in some other
way, internally, if there are a number of cases.
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any other person who VCAT is satisfied has a special interest
in the medical treatment and care of the person referred to in
paragraph (a).

The clause notes at the start of the bill state clearly that:
Merely being a member of the person’s family is not alone
intended to be sufficient to constitute having a special interest
for the purposes of clause 68(2)(c).

So again leaving aside people who have a philosophical
opposition to assisted dying but may have a genuine
concern about their mother’s, father’s or sister’s
capacity to make a decision and do have unique insight
into it through close association with that person, even
if they are not caring for them on a daily basis, why are
they excluded from being able to go to VCAT? Is that
not missing an important safeguard?
Ms PULFORD — I answered this question last
time Ms Fitzherbert asked it.
Amendments agreed to; amended clause agreed to;
clauses 69 to 71 agreed to.
Clause 72
Ms PULFORD — This amendment has been
circulated in Mr Jennings’s name, and I move:
17. Clause 72, after line 34 insert—
“( ) a person was ordinarily resident in Victoria
for at least 12 months at the time of making a
first request; or
()

Ms PULFORD — Yes, in the context where I think
everyone is expecting there to be a small number of
people seeking to access this scheme in any given year,
but of course the resourcing for VCAT is something
that VCAT would no doubt discuss with government
on an ongoing basis. But VCAT has been consulted
about this, and we are confident that it will be able to
manage within its existing resources and that the
existing medical list will suffice. There is not a need for
an additional list given the similarities, the things in
common in these types of matters.
Ms CROZIER — Thank you, Minister. It is most
interesting to hear your answers on this. Has the
government received advice in relation to VCAT
having jurisdiction over coercion or undue influence?
Ms PULFORD — I answered this question about
15 minutes ago. The answer is still no.
Ms FITZHERBERT — Just to clarify, the review
by VCAT defines who is an eligible applicant, and it
says, as the minister has said, in clause 68(2)(c):

a person was not ordinarily resident in
Victoria for at least 12 months at the time of
making a first request; or”.

Amendment agreed to; amended clause agreed to;
clauses 73 and 74 agreed to.
Clause 75
Ms PULFORD — I am going to hand you all back
to Mr Jennings, but I thought everybody might like to
know we are more than halfway through the clauses.
Dr CARLING-JENKINS — Welcome back,
Minister. I just wanted to clarify the mandatory
notification by a registered health practitioner. My
understanding is that personal care assistants, who
make up 70 per cent of the workforce in residential
aged care, are not considered to be registered health
practitioners, so this would not apply to them, but I
would really like some clarification around that because
obviously they are a significant part of the residential
aged-care workforce and therefore they will have a
significant role should this bill pass.
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Mr JENNINGS — Earlier on in the committee we
discussed — in some of Mr Morris’s amendments in
relation to what he was trying to include — the
category of healthcare workers, who you have just now
raised as you are actually concerned about whether they
fall within the scope of the bill. The issue about
registered health practitioners in relation to the scope of
the bill is that there are specific obligations that are
outlined for doctors and pharmacists, who are
considered to be charged with responsibility under this
piece of legislation in terms of the decision-making
process, the authorising environment and the
assessment process that enables actions to take place.
There is no ability for any healthcare worker who does
not have sufficient qualifications to be subject to — and
no aspects of the bill that would rope them into — the
specific requirements of this piece of legislation under
the provisions of clause 75.
Mr DAVIS — I just want to follow up on some
points that I discussed with Mr Jennings earlier as to
how they might apply here and also some points raised
by others — as he has alluded to, by Mr Morris and so
forth. In, for example, an aged-care centre or a nursing
home there might be one or two health practitioners
who have got some significant responsibility and a
large number of health workers who are not registered
under the AHPRA arrangements. How will the actions
of the non-registered ones be overseen and how will the
responsibility for the actions of those people within a
workplace — a health facility, perhaps — be managed
within the confines of the AHPRA regulation? I will be
quite specific as to what I am meaning here: we have
perhaps a number of people within a centre accessing
the regime that is set up under this bill and a number of
perhaps senior workers, likely nurses in some cases,
having some layer of responsibility. How will that
mesh with the involvement of others who do not have
that AHPRA responsibility?
Mr JENNINGS — Mr Davis, you well know
through reading the bill the qualifications that
decision-makers must have within the assisted dying
process in terms of instigating a request, responding to
a request and making assessments and then the various
elements of concluding that examination to act in
accordance with applying for the permits and issuing
prescribed medicines in relation to the substance in
question. All of those categories of health practitioners
that I have actually just described have professional
coverage by AHPRA. All of them would be subject to
qualifications and a regulatory environment that they
would cover.
The cohort of workers that we are now talking about
have no opportunities under the act to instigate a
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request or an assessment or to take action in relation to
any of the matters that I have actually outlined. So that
is the key defining line between who is covered by this
provision and who is not. In the circumstance that
Mr Davis outlined, if the staff in question who are
subject to his question play a role in coercing or
interfering in the decision-making and the approval
processes in any of these issues in terms of a person
accessing the voluntary assisted dying scheme, they
would be subject to offences under the bill.
Mr DAVIS — Thank you, Minister. The question of
guidelines was discussed in earlier sections of the bill.
Will there likely be guidelines produced for this for the
relevant medical practitioners under the AHPRA
arrangements?
Mr JENNINGS — Yes, there will be. Indeed the
clinical practice guidelines will be established in
accordance with the responsibilities of the
implementation task force that will be established under
the auspices of the Voluntary Assisted Dying Review
Board.
Mr DAVIS — Minister, thank you. The numbers of
notifications to the health practitioner regulation
agency — does the government have any estimates on
doctors, pharmacists and others who are expected or
estimated to be notified to the authority?
Mr JENNINGS — No, not at this stage.
Mrs PEULICH — I have substantial concerns
about the penalties for breaches of the legislation by
health practitioners in particular, because the whole
system is largely based on events after the fact. Yes,
there is some crosschecking with documents but as we
have teased out on many occasions a lot of the time the
events have already overtaken the documents and so
therefore it is hard to take action which protects a
person from undue influence or coercion.
The penalties are too light. I am particularly concerned
about the likelihood of VAD-accredited doctors and
allied services co-locating in facilities. This could
actually be quite a substantial industry and generate a
lot of money — thousands of dollars I think per VAD
death — and potentially they could also be the
beneficiaries through bequests. So I would say that the
protections that are required in the entire regime need to
be much more stringent, and certainly the penalties
need to be much more stringent.
To expect that a physician will somehow self-report if
she he or she has not complied with the statutory
conditions is highly unlikely; it is hard to believe that a
physician will diligently comply with the rules of
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procedure in cases where he or she has ignored one or
more of the substantive rules. It is far more likely that a
physician will fail to report cases that do not meet the
statutory conditions for euthanasia or VAD or will
report them such that he or she cannot be faulted.
According to a number of studies in other jurisdictions
a high percentage of euthanasia cases are not reported
or are not reported accurately. Merely reporting
someone to AHPRA with the prospect of having that
person’s conduct deemed to be unprofessional, in my
view, is cold comfort for someone who may have lost
their life as a result of the conduct of a health
practitioner or a number of them. I just wanted to lay
those concerns on the record.
Mr JENNINGS — The offences are listed within
the bill and when we get to clause 83 I would
encourage you to look at clause 83 in relation to your
assumption about the limits of sanctions that may
apply.
Mrs Peulich — Five years?
Mr JENNINGS — Life imprisonment — clause 83.
Clause agreed to.
Clause 76
Mr DAVIS — I wonder if the minister might
outline the circumstances that he thinks this clause
would be used.
Mr JENNINGS — The circumstances may be that
a healthcare provider has a medical practitioner who
may operate within their service — a service which
may or may not have chosen to participate in the
voluntary assisted dying system — so the sanction can
actually apply in either situation. But I believe that it
would most likely occur in situations where the health
service is an agency that is participating in the scheme,
and if it is drawn to the attention of the employer that
the medical practitioner has actually initiated a
conversation to encourage someone to consider
voluntary assisted dying before they voluntarily make
that decision, then there would be a mandatory
requirement for the employer to report that to the
regulation agency.
Mr DAVIS — Are there any other similar
circumstances elsewhere in legislation where some
initiation of a discussion with a person is the subject of
a report?
Mr JENNINGS — I am not aware of any; I would
not think so. This is actually relating to the gravity of
the situation and the design of the scheme, which is
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intended to be at the initiation of the person making the
request and seeking access to the voluntary assisted
dying scheme. Any person who participates either by
coercion or interference in the authority, and the line of
decision-making by that person in question, would be
subject to either a penalty under the act, or in this case if
it is the physician who does that, then they would be
subject to this mandatory reporting regime.
Mr DAVIS — Thank you, Minister. So I can
completely understand this, a practitioner is sitting
down with a patient and having a discussion perhaps
about the patient’s diagnosis and prognosis. They might
have some test results that have been received. They
would be working their way through the various
options for a patient: certain different treatment options,
perhaps in this circumstance palliative care approaches.
They would not be able to as part of that pattern of
laying out — ‘Here are your six options’ — mention
the option of voluntary assisted dying?
Mr JENNINGS — If there were six options in what
their care plan and what the appropriate response might
be and the medical practitioner was mindful of six, if
one of those was voluntary assisted dying, they would
be prevented from raising that themselves. But if the
patient raised it, then they could discuss the full six
confidently without fear or favour in relation to having
that well-rounded conversation. It is a matter of who
instigated that particular option in the conversation. In
relation to who is likely to report that, it may be
reported by the patient themselves or it may be reported
by another health practitioner or someone else within
that service who has had reported to them that that may
have taken place, and there would be a requirement to
notify the regulator and to investigate it.
Mr DAVIS — It is anticipated that health
practitioners will, how can I say, adjust their record
keeping to ensure that there is documentation of the fact
they did not raise these matters. Is there a medico-legal
matter raised by exactly these clauses, and how will that
be dealt with?
Mr JENNINGS — There are many reporting
requirements that are listed in the schedules of this
piece of legislation that relate to the transmission of
official documentation from one authority and
decision-maker to another, and indeed for it to be
passed on to the review board. For issues where there is
a potential exposure or liability in relation to
subsequent actions, good practice would suggest that
medical practitioners would indeed adopt a recording of
consultation documentation that would assist them in
demonstrating the sequence of the conversation in the
consultation and the limits that they may have been
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adhering to in relation to them instigating this particular
aspect.
Mr DAVIS — Thank you. Specifically on this
clause, but also more widely within the bill, essentially
this is a bill that will impact on government health
services and private health services — both it would
seem to me. Has the government looked at these
aspects and communicated or had dialogue with the
relevant insurers — in the case of Victorian bodies, the
Victorian Managed Insurance Authority, and in the case
of private bodies, the various medical defence
organisations?
Mr JENNINGS — On the issue of liability, I will
have a discussion with my colleagues in the box and
come back and discuss that with you.
The answer is yes. The insurance industry were indeed
involved in the roundtable discussions as part of the
panel’s work and the government’s response to the
panel’s work in relation to the implications of the bill.
That is good news in relation to your expectation that
they were involved and consulted on this matter. I
raised a question with the advisors as to whether they
had any concerns in terms of this particular issue
affecting their coverage, and they were not concerned
about what its implications were for their cover.
Mr DAVIS — In terms of the registered health
practitioners, this section may well be a perfectly
reasonable place to ask the question: how many of the
cases under this body will involve private practitioners?
Mr JENNINGS — Private practitioners?
Mr DAVIS — It seems the regime might move
there as well.
Mr JENNINGS — It may if health services choose
to participate in the scheme. But in terms of the number
of health facilities that may choose to participate, that is
down to, just as it is in the public sector, the governance
arrangements within those services, which will
determine whether they participate within the voluntary
assisted dying scheme or not.
Clause agreed to.
Clause 77
Mr DAVIS — It says at clause 77, under ‘Voluntary
notification by persons’:
A person may notify the Australian Health Practitioner
Regulation Agency of the person’s belief on reasonable
grounds that a registered health practitioner—
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(a) who provides health services …
(i)

in the course of providing those services …
initiating a discussion or attempting to initiate a
discussion with that person …

and so forth.
(ii) in substance, suggesting or attempting to suggest
voluntary assisted dying to the person that is not, or
would not be, in accordance with this Act …

What is the standard of evidence that somebody would
have to have to make a report to AHPRA, and what
standard of evidence would be required for that to be a
credible report, if I can put it that way?
Mr JENNINGS — In terms of the standard, the
standard that applies to this provision may not be
terribly different to the standard that applies to the
previous clause for that matter. It is effectively a matter
of who makes the complaint or the allegation, and as
you would understand, a primary source would be the
best informant in any line of investigation in relation to
their testimony or the evidence that they bring to bear.
In the first instance I would have thought that how
close —
Mr Davis — To the patient.
Mr JENNINGS — to the patient the person in the
room who makes this allegation is will assist in
determining whether prima facie it is a case worthy of
investigation. Somebody in that person’s family may
have subsequently been told by the person. It may be
another secondary source who may have been in
attendance. If they were in attendance, they become a
primary source. If it is then reported to them, they
become a secondary source. As you can see from the
logic of what I am talking about, the closer a person is
to the event itself, the more reliable their evidence is
likely to be and the greater weight it may have in terms
of it being investigated. That is not to say there is a
threshold by which these accusations would not be
pursued by AHPRA, but I think you can understand
how these relative cohorts of sources, in terms of their
primacy, may be assessed by AHPRA as having greater
gravity.
Mr DAVIS — I have a similar question about these
reports. Does the government have any idea how often
this might occur? Does it have any estimates? Has it
discussed the processes that would occur under
clause 77 with AHPRA?
Mr JENNINGS — In terms of an estimation of the
number of people who may be subject to this
notification, there is not an estimate that has been made.
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AHPRA are aware of this provision and have been
consulted about it, and they are comfortable with
providing an investigative pathway that will
accommodate this information being conveyed to them
and then acting on it. They are happy to work
collaboratively with the implementation task force on
that matter.
Clause agreed to.
Clause 78
Mr DAVIS — A person who in good faith makes a
notification is not personally liable. How does the
minister interpret that good faith here? Does that mean
a standard of evidence? Does it mean a focus on
motivation? How does it operate?
Mr JENNINGS — I think in the example I have
just given in the last three clauses, what we are actually
saying is that there would be on face value an
assessment that someone who makes a notification
would be doing so in relation to the primacy of their
advice and their source and the reliability of that source
in making these notifications. As you and I have just
discussed, the further away from the primacy of that
source and the hearsay element of this or the
unattributed and in fact broad sweeping accusation that
may be made, the further you go from the primacy of
the material evidence that backs up the notification
through to it effectively being some form of potentially
salacious accusation, the closer it is to one end of the
continuum, the more likely it is to satisfy the good faith
assessment. Then as a consequence there is no liability
that that notification would bring to the individual or
the organisation that would bring that notification. If it
is in fact without evidence or without the reliability of
the evidence and what might be perceived to be
malicious purposes to damage the professional standing
of the health practitioner, then in fact there may be
limits to that good faith revision.
Clause agreed to.
Clause 79
Mr DAVIS — I have got a number of questions
about this clause, and we can deal with those after my
further amendment 3. I move:
3.

Clause 79, after line 17 insert—
“( ) Subsection (1) does not apply to a person who
is a beneficiary under a will, insurance policy
or superannuation scheme of the person who
is assisted or facilitated by that person’s doing
of something or failure to do something.”.
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What am seeking to do with this is to remedy a
weakness in the bill. There are a whole series of
protections as you work through the bill, but then back
at clause 79 there is a catch-all that is a very significant
weakening of all those protections. It says:
Division 2— Protection from liability for those who assist,
facilitate, do not act or act in accordance with this Act
79

Protection from criminal liability of person who assists
or facilitates request for or access to voluntary assisted
dying
A person who in good faith does something or fails to do
something—
(a) that assists or facilitates any other person who
the person believes on reasonable grounds is
requesting access to or is accessing voluntary
assisted dying in accordance with this Act;
and
(b) that apart from this section, would constitute
an offence at common law or under any other
enactment—
does not commit the offence.

So this is a very broad protection from criminal
liability. It means that no matter what it says up-front,
when you get to this protection you are off the hook.
Even if you have behaved badly, even if you have
conflicts of interest, even if you have serious
malfeasance in some way, this leaves it wide open.
What I am seeking to do is insert a second point:
Subsection (1) does not apply to a person who is a beneficiary
under a will, insurance policy or superannuation scheme of
the person who is assisted or facilitated by that person’s doing
of something or failure to do something.

What I am saying very much here is that there is a
potential conflict, a potential situation where those who
are beneficiaries will act through this process. I am
saying through this amendment that people ought not
have immunity from prosecution where they are acting
with a motive that is mixed in some way, or worse. I
want to be clear — if we presume for the sake of the
discussion that this bill is passed — that most people
who would seek to use this, the 128 that we heard the
other day are likely to use the machinery in the bill, will
be people who have got significant assistance from
family or carers or others. That will largely operate
properly and I have no doubt of the integrity of the
overwhelming bulk of people.
However, we do know that some people will take
advantage. We do know that from time to time there are
family members, neighbours or carers who abuse their
position. I talked earlier in consideration of an
amendment about the issue of elder abuse and sought to
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put in a significant filter or check for the practitioner
who would be making that initial assessment and have
the ongoing coordinating role. That elder abuse check
was important, but equally this protection is important.
It says that if you are about to inherit $1 million, or
whatever, from someone and you have acted in some
way that is otherwise picking up protection in this bill
then, no, that protection will not be a catch-all that will
leave you with absolute protection. You will need to be
very careful about your behaviour and indeed you will
not have that absolute protection.
This is obviously a difficult issue and it is an issue of
balance. I understand why the government wants to
give protection from criminal liability to people who
assist and facilitate, and most of them do it in good
faith. However, there is a small group and they may
well be people who have a particular conflicted
position, a particular interest in seeing outcomes. In a
sad reflection but also a very realistic and real-world
reflection, there are such people and they ought not
have a blanket protection from criminal liability that is
outlined in clause 79(1).
That is the reason I am moving this amendment. It is to
strengthen this bill. Again, it does not interfere with the
bill. It actually leaves it in a position where the bill, if it
does pass, would be a bill that has greater protections.
Not everyone will agree, I understand that, but I felt
that there is a significant weakness in this bill. It does
not squarely, in my view, address these issues and this
is an attempt to put on record a concern and to find a
way to amend the bill in a constructive way that should
give people greater confidence.
Mr JENNINGS — The government does not agree
with Mr Davis’s amendment and I will outline the
reason why. Let me start by acknowledging the policy
concern that Mr Davis has in relation to the issues that
he has outlined in justifying his amendment and also
agreeing with him that this clause does not change the
various sanctions and consequences for people acting
inappropriately within the scope of the bill. He has
drawn to the committee’s attention any action in terms
of the limits of the involvement of anybody who may
be a beneficiary under the circumstances of the
legislation itself. He is correct to indicate that this
provision does not change the effect of those offences,
the penalties that would apply to them and the
prohibitions on engagement in the process within the
assessments and approvals. Within the mechanisms of
the bill itself, his amendment does not add or reduce the
liability for prosecution under the provisions of the bill.
So we agree on two points. We agree on his policy
intention as he has expressed it in relation to saying that
there should not be actions that in fact contaminate the
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process which has limitations on the involvement of
beneficiaries and that they should not contaminate the
sanctions that are within the bill.
The difficulties I have and I encourage other members
of the committee to have in relation to what Mr Davis
has added to the provision here in the existing clause in
the bill are that he has effectively roped in aspects
outside the bill itself in relation to actions that may take
place outside the formal processes and the
consideration of requests and assessments for voluntary
assisted dying but may rope in aspects of assistance or
facilitation that would then lead someone to criminal
liability. That is the issue with which I have a concern. I
will give a concrete example of what this means. No
beneficiary has any right in relation to coercing or
inducing a person in their family from making the
decision to request an assessment and to have their
eligibility assessed. No-one who is a beneficiary can
contaminate that discussion between the various
clinicians, their assessments and the approval process.
If they do, they are liable to sanctions under this bill.
If, however, a family member picks up their relative
and takes them to the appointment with the clinician
and then they are accused under the provisions and the
clause that Mr Davis is now actually seeking to amend,
it could be argued that they have facilitated or assisted
in the person procuring their access to voluntary
assisted dying. For instance, in a situation where there
may be a contest in families — which is unfortunately
unseemly and often happens — there may be
allegations by one sibling against another that in fact
their sibling has facilitated and assisted access to
voluntary assisted dying, merely by the fact of
providing that taxi service for their family member to
the consultation. This may lead to very contested,
combative and potentially criminal sanctions that
actually may be read down from the effect of
Mr Davis’s amendment to create and exacerbate —
Mr Davis interjected.
Mr JENNINGS — Yes, you are correct; it would
have to be established. But just because it has to be
established does not actually prevent it from being
alleged and being investigated. In fact a very, very low
threshold is actually created by the effect of your
amendment. The simple task of facilitating access to the
interview, as distinct from the internal considerations of
the assessment process, would lead to potential criminal
liability where it otherwise would not exist for a
category of family members or beneficiaries who are
already covered by the bill in relation to specific
offences involving inappropriately intruding into the
assessment process.
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Mr RAMSAY — I just wanted to make some
comments on this amendment moved by Mr Davis. I
concur with his concerns in relation to family members
potentially aiding and abetting VAD on the basis that
they may profit from that course of action. Having said
that though, I did want to put on the record that through
my second-reading speech, through my amendments
and through my support of Mr Davis’s initial
amendments in relation to elder abuse, I would hate to
think that I would support anything that would
discourage family members from helping and
supporting a person who is going through the
choice-making process within the voluntary dying
framework.
I am caught between a rock and a hard place on this one
because I do believe there is merit in Mr Davis’s
amendment. I note that Mr Jennings has indicated that
there are criminal offences associated with someone
aiding and abetting a patient to take the lethal dose. On
the other side, I put more weight on the fact that we
cannot do anything that may obstruct the well-meaning
actions of people if they are helping and assisting those
who are making that choice to die, particularly in the
family home, where they may well need that support
and assistance.
Dr CARLING-JENKINS — I wonder if before I
speak to Mr Davis’s amendment I could direct some
questions to the minister around this clause so that I can
understand its intent more. Would that be okay,
Minister? Thank you.
Minister, I understand you have provided us with one
example of what ‘assisting’ or ‘facilitating’ means. It
was a fairly benign example, and I appreciate you
giving it, about someone providing a taxi service. But I
am wondering how far these verbs of ‘assisting’ or
‘facilitating’ another person to access or request access
go. I am going to give you an example: would helping a
person hold the cup while drinking the lethal substance
be an offence or would that be protected under the bill?
If they reasonably believe they are helping —
Mr JENNINGS — No, that would be an offence
under the bill.
Dr CARLING-JENKINS — I wonder how this
provision relates to clause 84, which makes it an
offence subject to life imprisonment to ‘knowingly
administer to another person a voluntary assisted dying
substance’. I just want to make sure that in this clause
there are no protections for someone who has anything
to do with the administration.
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Mr JENNINGS — That is true. The only person
who can actually administer under a self-administration
permit is the person themselves, and the only person
who can administer under a medical practitioner permit
is the medical practitioner.
Mrs PEULICH — I just wish to support Mr David
Davis’s amendment. Without it, there is a complete
lack of accountability because basically everyone just
gets off the hook. We have gone through all of the
interlocking provisions of the legislation, so we do not
need cover it all. We know that, for example, there is no
monitoring of the taking of the potion. Much of it is
based on self-reporting or reporting by colleagues who
work in a co-located or joint facility and who engage in
a sort of a tick-and-flick enterprise, which could
generate a lot of money. They get a blanket exoneration
on the basis that a person who does something or fails
to do something in good faith has not committed an
offence. This makes a mockery of the claim by the
government that there are all of these safeguards.
This is clearly a big cannon hole through the entire bill,
and without Mr David Davis’s amendment there is no
protection. I would probably go even further than that
because I think there are other types of beneficiaries
also, in particular, as I mentioned earlier, by means of
bequests from people who are likely to be VAD
subjects. Mr David Davis’s amendment covers rules,
insurance policies and superannuation schemes. It goes
a long way towards covering these types of situations,
but I think this is an appalling provision by the
government.
Dr CARLING-JENKINS — I will be very brief. I
just wanted to put on the record that after hearing
Mr Davis’s and Mrs Peulich’s contributions around this
amendment, which I had not considered before coming
into the chamber, to be honest — I had not read it — I
am going to support the amendment because I think
without this amendment the implications of the
legislation still scare me. There is too much doubt in
my mind. I understand that the intent is to ensure that
people with any kind of ulterior motive such as
inheritance or impatience are unable to hide behind this
protection. I think it is really important that we make
that safeguard a reality in this bill.
Amendment negatived; clause agreed to; clauses 80
to 83 agreed to.
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Clause 84
Mrs PEULICH — The only reason I am
commenting is because the minister actually cited this
as an example of how tough the bill was on offences. I
am sorry; the clause that has just passed, which
basically exonerates anyone who claims to be acting in
good faith, I think highlights the fact that this is
window-dressing. It is the most extreme, the most
unlikely and the most impossible to prove of
provisions, where a person must not knowingly
administer another person a voluntary assisted dying
substance dispensed in accordance with a
self-administration permit. Essentially what they are
talking about is manslaughter. When you have actually
exonerated a number of others and when there are such
poor and weak safeguards and there is so little
monitoring, it is certainly no comfort whatsoever.
Clause agreed to.
Clause 85
Dr CARLING-JENKINS — Minister, given that
Mr Davis’s amendment did not pass — and this will
cover clauses 85 and 86, inducing another person to
request voluntary assisted dying and inducing
self-administration of a substance — I wonder if you
could give me an example of what people will be liable
for under these clauses. What does inducement mean?
It is obviously not a taxi service. What is an
inducement?
Mr JENNINGS — These are the elements that I
referred to when I was referring to the provisions within
the bill where somebody acts in a way to either coerce
or to intrude on the authority of the person who is
seeking the request and the assessment to impose
themselves in a way that is effectively forcing the hand
of the person to make that request and achieve that
assessment. These are actions that in fact are outlined in
subsection 2 of clause 85. Those are the specific
occasions where that inducement or that coercion may
take place that would be deemed to be illegal under this
provision. If anybody was effectively forcing the hand
or inappropriately leading the person to take those
actions or participate in those processes, then they
would be liable to a penalty to be investigated, and this
is equivalent of a maximum penalty of five years
imprisonment or 600 penalty units for that intrusion on
the right of the person to make their own decision at
those various points in the process.
Mr ONDARCHIE — Minister, in June 2011 this
house passed what is commonly known as Brodie’s
law, which was an anti-bullying piece of legislation,
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following the sad passing of Brodie Panlock in her
workplace. From that a number of people in Victoria
got together to commence the Bully Zero Australia
Foundation, which proudly is doing some great work
around Australia in helping those who have been
bullied and those who bully. This clause relates directly
to a form of bullying, and the penalty applied for
bullying under Brodie’s law is 10 years in jail. I am
wondering why this place considered that to be an
appropriate penalty associated with bullying, yet in
clause 85, where this is a form of bullying, we only see
five years as the appropriate penalty.
Ms Shing interjected.
Mr JENNINGS — Ms Shing is actually talking
about the relativities in the penalty provisions within
the Crimes Act 1958, as I believe.
Ms Shing interjected.
Mr JENNINGS — You can stand. You can actually
make a contribution if you want to.
Ms SHING (Eastern Victoria) (11:41) — It is my
understanding that the Crimes Act 1958 was under
some doubt as to whether it covered the scope and
contemplation of the circumstances of Brodie Panlock,
who was employed at Cafe Vamp and endured a series
of bullying incidents which ultimately led to her
suicide. What was clarified in the course of the debate
and the drafting of Brodie’s law was that for the
avoidance of doubt criminal law would apply to
situations of workplace bullying when in fact an injury
had been sustained in the course of that bullying within
the scope of somebody’s employment or in any way
related to or in connection with that person’s
employment. The penalty provisions were directly
linked to the Crimes Act 1958, which is an entirely
separate instrument to the one we are discussing now
and which relates to penalty provisions for other
offences.
Mr Ondarchie interjected.
Mr JENNINGS — I think Ms Shing has actually
provided an answer in relation to the connection to the
other law. It may not satisfy your view of the relativities
of these matters. It may not —
Mr Ondarchie — I am seeking the government’s
view.
Mr JENNINGS — The government has presented a
bill that has considered these matters, and Ms Shing has
given an explanation in relation to the construct in
Brodie’s law. That may not satisfy you, but the
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government is satisfied that these provisions have the
appropriate sanctions within this bill.
Mr ONDARCHIE — Minister, are you telling this
place that the offence of coercion of a person to seek
voluntary assisted dying has less value than someone
who has been bullied in the workplace?
Mr JENNINGS — No, I am not saying that. There
are penalties that are established under this legislation,
and you have referred to one that in your view has a
lesser sanction. You chose not to or did not think of
talking about the relativities in relation to the life
imprisonment penalty that is associated with clause 83
or the action in clause 84 where in fact there is also a
maximum penalty of life imprisonment for those
actions. They are direct interventions and explicit
interactions that would lead to the potential for
somebody being either administered medication and
effectively dying at the hands of those who undertake
action that is prescribed in clause 84, or indeed a
medical practitioner failing to comply with their
obligations under the requirements and failing to acquit
their responsibilities under a permit. They would also
be subject to a year’s imprisonment.
If anybody actively participates in inappropriately
taking action that leads to the death of an individual,
that is a very high sanction. These matters in relation to
their relativity within the construct of this bill are lesser
but nonetheless significant issues that would warrant in
the view of the legislation a five-year maximum jail
term plus 600 penalty units, or both.
Clause agreed to.
Clause 86
Dr CARLING-JENKINS — Minister, Margaret
Dore, who is an elder law expert from Washington state
and the president of an organisation called Choice is an
Illusion, has provided some comments on this clause
from her legal perspective. She says this:
The bill, clause 86, contains the ‘offence to induce
self-administration of a voluntary assisted dying substance.’
The clause states:
A person must not, by dishonesty or undue influence,
induce another person to self-administer a voluntary
assisted dying substance dispensed in accordance with a
self-administration permit.
This clause is too vague and uncertain to be enforced for the
following reasons. The terms ‘dishonesty’ and ‘undue
influence’ are not defined in the bill. The clause itself is an
oxymoron, i.e., a combination of contradictory and
incongruous words (‘dishonesty’ or ‘undue influence’ to
induce another person to administer a ‘voluntary’ substance

6363

‘in accordance’ with a ‘self-administration’ permit). The
offence is unenforceable.

Minister, will you comment on Margaret Dore’s expert
legal opinion around this clause, which is that this
offence is unenforceable?
Mr JENNINGS — In the worst-case example that
immediately comes to mind about this particular
offence I go to the line of inquiry that Ms Fitzherbert
raised with me previously in the committee today
where she asked a series of questions about what would
happen if somebody got access to the storage facility —
the locked box — and procured the medication. She
asked about what would occur in those circumstances. I
actually want to take that line of questioning, which she
did not pursue, to talk about what purpose it might be
put to. I would suggest that if that was procured for the
purpose of effectively, in an underhanded way,
poisoning a person and leading to their death without
their knowledge, this would be a crime that would
actually fall within the scope of this provision, and
indeed that may be able to be investigated and may lead
to prosecution.
Clause agreed to.
Clause 87
Mr MORRIS — I am hoping the minister might be
able to clarify this for me: where this clause refers to
the falsifying of a form or record, does this apply to
altering a form post it being completed rather than
falsely filling in the form initially, or does this cover
both the initial false filling in of the form and the
altering of the form post its completion?
Mr JENNINGS — My reading of it is that it would
apply to both. I am not advised otherwise. It would
apply to both.
Clause agreed to.
Clause 88
Mr ONDARCHIE — You have got to be quick on
your feet here, don’t you? Minister, in relation to
clause 88 I want to understand what the sanction is in
the legislation for a person falsely claiming that they are
ordinarily resident in Victoria when they are not.
Mr JENNINGS — In the hypothetical question that
Mr Ondarchie has raised, is his concern about the
residential status of the person who is making the
request and seeking assessment, or somebody else?
Mr ONDARCHIE — I am seeking what penalties
exist for someone who makes a false statement

VOLUNTARY ASSISTED DYING BILL 2017
6364

COUNCIL

claiming they are ordinarily a resident of Victoria when
they are not. I cannot find in here where that will apply.
Mr JENNINGS — The reason I respond to your
question with another question is that the residential
requirement is an aspect of eligibility for the scheme, so
the only person who in fact could potentially be making
a false statement is the person making the request.
Mr Ondarchie — Yes, that is true.
Mr JENNINGS — Okay. So in that case this
provision does not apply to them, because in fact this is
about someone knowingly making a statement about
another person’s application.
Mr ONDARCHIE — Where does that sanction
exist in the legislation?
Mr JENNINGS — There is not a sanction in the
legislation in the circumstances where a person seeking
eligibility for their entry to the scheme makes that false
declaration or makes that false assertion, but in fact
they would be, in terms of assessing this matter,
deemed ineligible to participate in the scheme until they
were a resident of Victoria for 12 months. You may say
that is a circular argument, but the case is that they
would be ineligible and would be deemed to be
ineligible if ever that false statement was determined
before the assessment was made or after the assessment
was made and that information is caught up with the
evidentiary trail.
Mr MORRIS — I was listening to your response,
Minister, but I am not sure if you actually got to the nub
of what Mr Ondarchie asked, which was: what
penalties are associated with someone who makes a
false report?
Mr JENNINGS — I had answered that there is no
penalty.
Clause agreed to.
Clause 89
The ACTING PRESIDENT (Mr Elasmar) — I
call Mr Jennings to move his amendment 18, which
was tested when the committee considered his
amendment 11.
Mr Ondarchie interjected.
Mr JENNINGS — Thank you, Mr Ondarchie, for
recognising that this has been tested on a number of
occasions. I got reprimanded by Mr Ramsay in the
nicest possible way for only referring to the two
occasions where this has been accepted by the
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committee. Even though it is a definite corollary that
this amendment will be accepted in clause 89, he
reminded me that that had not taken place, and let us
remedy that now. I move:
18. Clause 89, line 26 omit “one month” and insert
“15 days”.

It reduces the time frame by which somebody must
return the voluntary assisted dying substance from one
month to 15 days.
Amendment agreed to; amended clause agreed to;
clauses 90 to 92 agreed to.
Clause 93
Mrs PEULICH — I note the minister’s previous
answers in relation to the functions and the powers of
the VADRB and my concerns that they cannot
investigate certain matters because they do not have
investigative powers. They have powers of review,
consultation, collection, providing information and
conducting, I imagine, helicopter-view analyses, but
there is nothing that really gives them the powers to
investigate irregularities or breaches. I am just
wondering whether this was deliberate, given the
catch-all which exonerates everyone who purportedly
acts in good faith.
Mr JENNINGS — Mrs Peulich and I have had a
number of conversations about this matter. She is quite
right to remind the committee that she perhaps was
seeking more of an active investigative role as distinct
from what is described in, for instance, clause 93(1)(g),
or for other aspects of the responsibility of the board to
acquit its responsibilities. In clause 93(2) there is a
residual power that the board has to exercise all the
powers that are necessary or convenient to perform its
functions under the act, which I would suggest is a
provision that does provide for the examination of
matters in an active way that would be more consistent
with the expectation that Mrs Peulich had in terms of
ensuring compliance with the voluntary assisted dying
scheme and how it operates.
At one level she may be right in terms of 93(1). All of
those provisions may be passive, from her perspective.
From my perspective I would see the ability to conduct
analysis of, and carry out research in relation to,
information and to provide advice in accordance with
that analysis as being slightly more active than she
does, but I remind the committee of 93(2).
Mr MORRIS — On clause 93, I am just wondering
whether the minister can clarify whether or not the
board has any duty to notify any other bodies of any
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suspicions or concerns that it may have with regard to
any reports the board may receive. Is there a duty to
inform any other organisations?
Mr JENNINGS — Earlier in the committee we
discussed what might be evidence that comes to the
board of false information, false declarations,
malpractice or adverse outcomes that may warrant, for
instance, a reference to the police. So that is within the
capability of the board to make that referral.
Mr MORRIS — This is a somewhat broader
question but I note that the committee has been
debating for 4½ hours without a break, and I am
wondering whether the Chair or Leader of the
Government might be able to give the house an
indication of when members may be able to expect the
next break in proceedings.
Mr JENNINGS — I may reflect on that. I have not
actually predetermined it from my vantage point. I
appreciate the goodwill and the activities of the
committee at this point in time. I think we are in a very
productive phase of the committee’s consideration and I
thank the committee for that, so I am enthused about it
keeping going but I will actively now consider what
you have put to me and the Chair may be mindful of
that as well.
Mrs PEULICH — Minister, are you not intending
to have any break until the conclusion of the bill, given
that we have now been working for 26 hours? Some of
us have not had a wink of sleep, not a wink of sleep. It
is okay for government members. You have got a
position. You have had a roster. Some of us have not
had even 30 seconds of shut-eye, and I think it would
be appropriate if we took a small break. There is still a
fair bit to do. There are very good prospects that it will
be concluded, and I think it would only be a reasonable
thing to now break for lunch.
Mr JENNINGS — I have been encouraged to
suggest that we break for half an hour at 12.30 p.m.
The ACTING PRESIDENT (Mr Elasmar) —
Order! It is not up to the Chair; it is up to the house. If
you are all happy with 12.30, we might as well
continue.
Mrs PEULICH — I suggest that the house break
for 45 minutes for lunch.
The ACTING PRESIDENT (Mr Elasmar) —
From what time are we talking about, Mrs Peulich?
Mrs PEULICH — From as soon as we finish this
particular clause.
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Mr JENNINGS — Let us say from 12.30 p.m. to
1.15 p.m. Is that a deal?
Mrs PEULICH — Yes.
Clause agreed to.
Clause 94
Mrs PEULICH — I have received and I think
members have received representations in relation to
clause 94, ‘Membership of the Board’. This is from the
Pharmaceutical Society of Australia, Victorian branch,
and basically the comment is that, given the critical role
of medical practitioners and pharmacists in the delivery
of the voluntary assisted dying process, clause 94(1)(c)
should be amended to include the following:
the members appointed under section 95, including:
(i)

at least one medical practitioner who has current
registration and primarily practices in a setting that
may deliver voluntary assisted dying;

(ii) at least one pharmacist who has current registration
and primarily practices in a setting that may deliver
voluntary assisted dying.

I would, however, extend that to include that specialists
in palliative care should also be included in the
membership. So I think that there is a need to have an
appropriately constituted membership of the board if it
is going to do its job and if it is going to fulfil its
functions as set out in clause 93(1).
Mr ONDARCHIE — I am just wondering if the
minister wants to respond to Mrs Peulich?
Mr Jennings — That is okay. I am happy.
Mr ONDARCHIE — Minister, in relation to
clause 94, as it reads right now, the board can consist of
only one person, being the chair. It says:
(1)

The Board consists of —
(a) the Chairperson; and
(b) the Deputy Chairperson (if any); and
(c) the members appointed under section 95.

Now, there could be nobody else appointed other than
the chair because it does not stipulate any maximum or
minimum numbers for the board. How does the
government respond to that?
Mr JENNINGS — I think in a theoretically literal
sense that Mr Ondarchie is correct. I do not believe that
is the intention of the minister, but the minister would
be obliged under clause 95 to outline the selection
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criteria, the attributes that would be expected to be
evident in the composition of the board and the number
of members of the board, and that would have to be
consistent with the minister’s judgement in relation to
the criteria that will provide that the board can acquit its
responsibilities under the act in an informed and
comprehensive manner. At this point in time I have not
got any advice about the predetermined view of the
minister about the size or the composition, but I do
know that it would not be her intention to have a
one-person board.
Ms CROZIER — Thank you, Minister. I
understand that, yes, perhaps it is a badly worded
clause. Nevertheless, you have said the members are
appointed under clause 95 and you said that was based
on ministerial judgement criteria. What would those
judgement criteria consist of?
Mr JENNINGS — The minister will take advice in
relation to the implementation issues, the review
functions and will consider that advice before they are
gazetted. Then it will be evident to the community what
are the intended cumulative attributes and profile of the
board. Then the minister would appoint members
consistent with that range of attributes that the minister
believes would acquit the responsibilities under the act
that the board would be required to complete.
Ms CROZIER — Thank you, Minister. I realise
that you do not have the information with you. You
have said that the minister would take advice in relation
to implementation but would consider attributes. I think
the committee would like to understand what sort of
expertise is going to be on the board. We do not
necessarily want to have a 50-50 gender split. We want
the true attributes of this board. It is a public sector
board, so it would be a 50-50 split?
Mr JENNINGS — Yes. I assume so. That is one of
the reasons why it cannot necessarily be satisfied if
there is just one. That might be an additional reason
why.
Ms CROZIER — Quite right — you cannot split
one!
Mr JENNINGS — We might have to have an even
number!
Ms CROZIER — You cannot split one. It could be
a male and a female — very capable, however.
Nevertheless, quite seriously, obviously there is the
protocol of the government, and that is something that I
do not have a problem with in terms of having that
gender split, but I am more interested in the attributes of
these board members and how they will advise the
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government and provide advice to a whole range of
stakeholders. What attributes would be required for
them to sit on the board?
Mr Ondarchie — Take advice.
Mr JENNINGS — I am looking at the advice that
has been prepared for me. It does not actually augment
much what I have already indicated to the committee.
Let me for completeness go and have a conversation,
given that you are urging me to.
Mr Ondarchie — It will just make me feel better;
that’s all.
Mr JENNINGS — It was excellent advice for me
to go and have a conversation, because in fact they
encouraged me to be more fulsome. They encouraged
me to actually remind the committee of the 11 functions
that are outlined in clause 93, and within those you
would expect a range of people who would be able to
acquit the responsibilities that may enable them to
acquit all of those functions. That would include the
types of attributes that a number of people, by either
interjection or question, have raised. Would you expect
to have somebody who has expertise and knowledge in
palliative care? Yes. Would you have someone who has
expertise in psychiatry? Would you actually have
somebody who is experienced in medical governance?
You would expect these attributes. Somebody in terms
of an ethicist who may actually assist in relation to
some of the challenges in relation to the
implementation of this bill — there would be a variety
of skill mixes and competencies that would then be
listed and gazetted in relation to what you would
expect. The prime reason the people in the box wish me
to convey this to the committee is that they do not want
to be overly prescriptive about the number at this point
in time, although what I am describing to you is a
growing number of people who are on the board.
Ms Crozier — I am pleased to hear it. This is
exactly what I wanted.
Mr JENNINGS — Good. I am pleased about that.
One aspect of the requirement would be easier to acquit
if it is even — but not necessarily, because you could
actually have a majority of women easily because of the
talents that they bring to their various disciplines and
expertise.
Mrs Peulich — We won’t disagree. We won’t call a
division on that one.
Mr JENNINGS — Good. Excellent. But the reason
why the number is not prescriptive is that in fact we
have to make sure that we get to the threshold of the
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people who actually can acquit all of those
responsibilities. Obviously you do not want to have a
board that has 50 people on it because it becomes very
cumbersome, so somewhere there is going to be the
right mix in relation to the 11 functions. I do not want
you to read too much into that. That might be indicative
of a clue about the activity, but there is not a correlation
between those. I am just making an educated guess.
Then there is also a degree of flexibility — say, for
instance, if the review board has particular terms of
reference or issues in terms of compliance or whatever.
Their concerns may be in line with, for example, all the
questions we have been asked about communications
issues and the autonomy and authority of people with
disabilities making decisions. That may or may not be a
particular aspect of expertise that you want to bring to
the board either permanently or for a specific purpose
to address those issues. So the issues that in fact may
warrant a deeper dive in terms of a particular aspect of
the implementation of this bill would be covered by the
board.
Mrs PEULICH — Thank you for your answer and
your response. Could I just seek also your response in
ruling out any of the current advocates for VAD that
the government has worked with and employed in
various capacities? Because then it would be war for
one and all.
Mr JENNINGS — I am not in a position to rule
anybody in or out. You should not read into anything
beyond what I have just described. I am not going to
start calling. This is the minister’s call in relation to
eligibility criteria that will be gazetted, and then
appointments will be made in accordance with
consistency with that gazetting to acquit the
responsibilities of the functions of the board. It would
be inappropriate of me to get ahead of the decisions of
my ministerial colleague in relation to those matters.
The bill has not even passed the Parliament.
Mrs PEULICH — No, it has not, and I am still
praying for miracles. But considering that the minister
was not prepared to allow any amendments in the lower
house, I can foresee the type of appointments she is
going to make. We all know that the independence of a
body of this nature can suffer a great amount of damage
through the inappropriate appointment of someone who
is already closely associated with the development of
this bill, especially given the concerns that we have
raised in relation to policy failings, in relation to
process failings and in relation to the weakness of the
legislation.
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Ms CROZIER — Minister, I am not sure if you
have spoken about this in the past, but obviously the
board will be accountable to the minister. Will the
board be accountable to any other body, such as the
Parliament?
Mr JENNINGS — Clause 107 provides that it will
give an annual report to the Parliament.
Clause agreed to.
Clause 95
Mr ONDARCHIE — Minister, apropos of your
comments around clause 93 and the functions of the
board, I want to seek from you the government’s view
about eligibility to be a member of the board, because it
does not specifically talk about some of the skills that
might be important to have on the board, such as
medical professionals — doctors, nurses and
pharmacists — or other relevant professionals. This
clause allows for the minister to appoint whomever she
would want without having to take it to the Governor in
Council. It is just gazetted. I am just wondering if there
is a set of inherent skills that the minister would see as
part of the eligibility criteria.
Mr JENNINGS — Consistent with the answer that
I have just given the committee, clause 95(2) outlines
‘the appropriate knowledge and skills to perform all of
the duties and functions of a member of the board’. To
acquit the responsibilities of the functions and powers
of the board, there is a knowledge and skill profile that
would have to be satisfied. As the provision itself says,
the minister would need to be satisfied that the
cumulative attributes of the board members satisfy that
requirement.
Clause agreed to; clauses 96 to 98 agreed to.
Clause 99
Dr CARLING-JENKINS — I just have one
question on clause 99, and then I will hand it over to
Mr Morris, who I am sure will have a lot more than I
do. I am just asking about the payment of board
members.
Mrs Peulich interjected.
Dr CARLING-JENKINS — That is not actually
my question. May I ask: is the payment going to be
comparable to other tribunals, such as members of the
Mental Health Tribunal, for example, in Victoria?
Mr JENNINGS — Yes, there would be a relativity
depending upon the designation of what this board
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function would be in accordance with the Public
Administration Act 2004, which effectively establishes
the responsibilities and authority of various board
functions, and they are categorised, and then the
remuneration is regularised against that scheme of their
responsibilities. That assessment has not been made to
my knowledge, but that would be made. It would be
clear what type of board it may be, which would then
determine what the remuneration would be.
Mr MORRIS — I refer to where subcommittees
may be appointed. Clause 102 relates back to clause 99
in terms of payment and states:
(1) The Board, with the approval of the Minister, may
appoint a subcommittee for the purposes of carrying
out … its functions.
(2) The subcommittee may consist of—
(a) members of the Board as determined by the Board;
and
(b) any person as the Board determines.

Would I be correct in assuming that from clause 102
the board itself may coopt further members to be
members of a subcommittee, and, if that is so, would
they also be eligible for payment under clause 99?
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Clause 102
Mr MORRIS (Western Victoria) (13:17) — My
question relates to clause 102. It follows on from
clause 99, where we established that members of a
subcommittee who may not necessarily be members of
the board may be eligible for remuneration for their
particular roles. Am I correct in my reading of
clause 102 that the board itself, without the direct
approval of the minister, may appoint members to a
subcommittee?
Mr JENNINGS (Special Minister of State)
(13:18) — In fact the interesting construction of the
question is that clause 102(1) says that the board, with
the approval of the minister, may appoint a
subcommittee, so there is an approval of the minister
which relates to that provision. Then clause 102(2)
would indicate that the board can determine the
members of the subcommittee, which could include
members of the board or people who may be coopted to
participate in that process. So the answer is yes and no
to your question, in the reverse order. First of all, the
subcommittee is appointed with the approval of the
minister; secondly, the constellation of the
subcommittee is the determination of the board.
Clause agreed to.

Mr JENNINGS — My response to that was
accounted for in the classification and membership
arrangements that related to my answer to
Dr Carling-Jenkins’s question. I will take some further
advice on that subject. There will not be an opportunity
for anybody who participates on that basis of the
activities — if they are participating as a member of a
subcommittee — to receive any premium beyond what
that relatively would be and those sitting fees. As to
whether they receive any income for that purpose, I will
take some advice. Ultimately this would be clarified in
the way in which the board’s structure is categorised
under the Public Administration Act from before it
commences and the way in which the remuneration
level would be established, but as to whether it includes
subcommittee members, I am going to talk to the
advisers. The advisers in the box agree that sitting fees
may be provided for members of subcommittees, and
that would be set in the way that I have outlined to the
committee.
Clause agreed to; clauses 100 and 101 agreed to.
Sitting suspended 12.27 p.m. until 1.17 p.m.

Clause 103
Dr CARLING-JENKINS (Western Metropolitan)
(13:20) — I have got a couple of very quick questions
on clause 103, ‘Request for information by the board’.
The first one is: when do you anticipate this clause
being used? What do you anticipate the board
requesting of a person?
The ACTING PRESIDENT (Mr Melhem) —
Order! I advise people in the gallery that there are no
photos allowed in the chamber. You are not allowed to
take any photos.
Mr JENNINGS — In relation to the provisions in
clause 103, I am going to have some conversations with
my colleagues who have been advising me during the
course of this consideration. I would want to test with
them my answer to you about the investigations or
requests for information that may apply once the
scheme is up and running from 19 June 2019 onwards,
if the bill proceeds — and I think that would be a
reasonable construct in the first instance — and
whether in fact there is anything that is anticipated to be
required for the information to be shared in the
preparation leading up to the scheme. That is actually
something that I will go and have a conversation about.
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Good news; I have not misled you. It applies from
19 June 2019 in relation to this provision. It is
anticipated that the board be established to develop its
practice, protocols, working arrangements and
guidelines that it may authorise a year prior to that. So
in fact it may commence in June of next year, if the bill
passes. But this provision would take effect from the
operative date.
Dr CARLING-JENKINS — Thank you, Minister.
I was not very clear in articulating my question,
unfortunately.
Mr Jennings — It was a fine question, fine by me.
Dr CARLING-JENKINS — Thank you. What I
would like to know is what kind of requests do you
anticipate the board making under this provision? I am
just grappling with exactly what a request for
information might entail, so if you have an example
that would be fantastic.
Mr JENNINGS — An example may be of
allegations of misconduct or any action that actually
may have been taken in accordance with the
requirements of the bill. In fact this is the nuance part,
the difference between Mrs Peulich and me in relation
to the investigative powers. I possibly read them up.
The provision actually says the board may seek
information to test the veracity of this issue.
Mrs Peulich — You read that as an investigation. I
don’t.
Mr JENNINGS — Yes, but my rejoinder to you is
that that information that has been gathered under the
auspices of the bill could then be used for an
investigative body or a body that may take action,
whether that be the police, whether that be AHPRA or
whether it be the coroner. They may take action, then
there will be the prosecutorial investigation dealing
with those matters. This information would come from
the auspices of the board and would be shared with
those relevant agencies.
Mrs Peulich interjected.
Mr JENNINGS — I am just being more complete.
Dr CARLING-JENKINS — Minister, thank you
for that example. I understand that examples like
misconduct will be something that the board then can
request. I am now a little bit bothered about the
effectiveness of this clause and I would like you to
comment on the effectiveness of it, because it says
‘request’. There does not seem to be any obligation and
that in investigating no demands can be made. There
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are no actual teeth to this clause. Could you expand on
that point, please?
Mrs Peulich interjected.
Mr JENNINGS — Mrs Peulich, I don’t know that
lunch was a good idea for you. In fact, you’ve been
emboldened by lunch, but nonetheless, good for you.
Mrs Peulich — I’m Bosnian; we don’t give up.
Mr JENNINGS — Yes, and I’m aware of how long
that will be an enduring element of your psychological
make-up. Yes, I’m aware of that; you make that very
clear to us all.
Mrs Peulich interjected.
Mr JENNINGS — Yes. Notwithstanding that
discussion, there are mandated requirements in terms of
notification that the board do actually have the power
over. There would be remedies that may be in place for
non-compliance or malpractice that may come to the
consideration of the review board. They would then be
seeking additional information to assist them in making
determinations about whether to either pursue that
investigation or to clarify it. This would provide them
with the opportunity to obtain that so that in fact it is
not all one-way traffic in relation to mandatory
requirements for providing information. This is an
additional capacity beyond what may be there.
In fact it may well be in the best interests of the person
who is asked for information to either clear their name,
from their perspective, or to confirm a concern. A
denial of information may be indicative of their
circumstance and may be then pursued by the board, so
it actually assists them in making an appropriate
consideration on face value of the evidence that is
available — or should be available and may not be —
and assists them in making that decision.
Mrs PEULICH (South Eastern Metropolitan)
(13:27) — Thank you for at least laying on the table the
fact that you gave me the wrong answer on a previous
clause when I queried the role of the board in terms of
undertaking investigations. I was of the belief, as you
have now answered, that indeed it does not have the
powers to investigate, and that has been confirmed in
your answers to Dr Carling-Jenkins.
The advice that we have received from Willis, Tracey
and Tehan, dated 16 October 2017, states quite clearly
that:
The board relies upon bare assertions made by interested
parties such as the practitioners who have assisted the death
that requirements under the bill have been met. Any system
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based on self-reporting is intrinsically ineffective. What
medical practitioner will say they did not comply with
requirements? Insofar as the board can refer any issue it
identifies to the coroner this ‘safeguard’ is devoid of
substance in circumstances in which the board lacks full
investigative powers, depends upon mere ‘tick-a-box forms’
provided by an interested party to identify issues and, even if
the board were to identify an issue and refer it to the
coroner —

and we will come to the clause a little later —
there is no requirement that the coroner investigate the death
by reason of the foreshadowed amendment to the Coroners
Act.

So indeed there is a complete lack of ability to
investigate and therefore it is just another whitewash.
Mr MORRIS — I will make my commentary more
of a statement than a question because I think it has
probably been covered off. I would just like, in light of
what Dr Carling-Jenkins has said, to also raise my
concerns about the inadequacies of this particular
clause. The board just requesting advice or information
from people I believe is somewhat of a toothless way of
going about this. If there was some capacity to compel
people to provide information, I think that would
certainly strengthen this clause somewhat. I just think
this is another example of a significant flaw in this bill.
Clause agreed to; clauses 104 and 105 agreed to.
New clause
Mr JENNINGS — My amendment is to create a
new clause to follow clause 105:
19. Insert the following New Clause to follow clause 105—
“AA Board to provide information to the contact
person after the notification of the person’s
death
The Board must within 7 days of being notified by
the Registrar of the registration of a person’s death
in accordance with section 40A of the Births,
Deaths and Marriages Registration Act 1996
provide information to the contact person for the
person that—
(a) sets out the requirement under section 45(c) to
return any unused or remaining voluntary
assisted dying substance to a pharmacist at the
dispensing pharmacy; and
(b) outlines the support services available to
assist the contact person with the performance
of the requirement referred to in
paragraph (a).

This is a consequence of refinements to the expectation
under the bill that the contact person return the unused
voluntary assisted dying substance to the pharmacy.
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Originally the bill provided for that to occur within a
month; it has now been amended to make that a
requirement within 15 days. This provision mandates
that the review board is required to give a heads-up to
the contact person that one week after the death of the
person there will be a requirement for them to comply,
and an offer of assistance will be made to make sure
that the substance is returned to the pharmacy within
the now mandated 15-day window.
Mrs PEULICH — I think that is at least an attempt
to close one loophole. However, I see two problems.
Number one: the contact person may not be aware of a
person’s passing, so the first notice a person may
receive that someone has died may be by means of a
letter. I think that could be very distressing. The second
point I would like to make is that quite a bit of time
may pass before the person passes away, and that
person may not have used the VAD substance. The
contact person may well have moved on. It could be
seven years, it could be longer — who would know?
How can you compel someone who has moved on with
their life to fulfil obligations that were agreed to
possibly in a different lifetime, maybe in a different
state — who knows? If the VAD substance is still
around after a person has passed away and they have
not passed away within the six months of diagnosis —
if they have passed away seven years later or, lo and
behold, even longer than that — the contact person may
not still be hovering around. That person may have
moved on. They themselves may have passed away.
Mr JENNINGS — I am sorry. The reason I am
laughing is that I do not know that Mrs Peulich was
intending to be humorous, but she referred to people as
having responsibilities ‘in a different lifetime’ and then
she referred to people ‘hovering’. I found the
coincidence of those two concepts amusing. I did not
mean to find them amusing, but I did.
Mrs Peulich — It was colloquial.
Mr JENNINGS — Yes.
Mrs PEULICH — I find that clumsy and certainly
potentially insensitive, as I said before, because this
may be the very first time that the contact person hears
that the person has passed.
Mr JENNINGS — I think the point was well made
at that stage. Your elaboration of that point probably led
to the slight moment of humour, which may have been
unintended. Let us deal with that circumstance that you
describe. On a number of occasions in the committee
we have discussed what we anticipate to be the usual
practice in relation to the proximity of those who
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provide care, which would include the medical
practitioner. It would include others who may be
providing medical assistance and it would include the
contact person. This regime is predicated on a
proximity and a familiarity that is enduring.
Mrs Peulich — Proximity? Where does that —
Mr JENNINGS — That is in terms of the function
of the contact person — in terms of the appointment
that would be made under the bill. The expectation is
that that person would be aware in most instances of —
Mrs Peulich — It is an assumption.
Mr JENNINGS — It is an assumption in the
decision that the person would make as to who to
appoint to undertake that responsibility. It is consistent
with them making that decision on the basis that that
person is likely to be aware of their death and likely to
be able to acquit their responsibility under this
provision. Again, it is an informed decision where
somebody is charged with the responsibility of
appointing someone for that purpose. That would be the
normal, expected course of action, and in the normal,
expected course of action the reporting requirement that
you mention is an element of closing the loop. You
have recognised that it has a validity. You recognised
that it actually supports —
Mrs Peulich — A very clumsy one.
Mr JENNINGS — Yes, but it may not account for
quite profound or significant changes of circumstances
that may lead to the non-notification of a death and then
a delay in the consideration of the review board and a
delay in communication with the contact person. Indeed
in an extreme situation that advice may never get to a
contact person and it may not get to a contact person in
a timely way in relation to their compliance with the
requirements in the act. I think under normal
circumstances there would be a reasonableness test that
would apply to the figure by which any compliance
matter may be pursued against the contact person in the
circumstances that you described, because I think it
would be a very unfair and unreasonable prosecution to
take place in the hypothetical situation that you
described.
Mrs PEULICH — Of course they are all
hypothetical because this is not yet in place. I apologise
for the fact that we are talking hypothetically. For all
intents and purposes — and we have heard this at the
committee level and in other forums — some people
who are eligible for VAD may obtain the substance and
then choose never to use it. It may be that a number of
years pass, and it may be that that person outlives their
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prognosis many times over. I certainly hope that they
do.
Mr JENNINGS — I share that hope if they so
choose and if their health allows them to.
Mrs PEULICH — I do not think doctors have got
crystal balls yet — and that was not intended to be
funny either. The contact person could be a child
offspring; it could be an unmarried adult offspring. In
that intervening time the young person could move
overseas, could move interstate, could get married or
could move on with their life, completely oblivious to
the longstanding implications of this act.
I think there needs to be an expiry date, and I think that
substance should have been collected if indeed it was
not used in the time of the prognosis or with some
buffer. This is open-ended, and the penalties for the
person not returning the unused substance are
unreasonable, and I am not sure that those people
would be protected.
New clause agreed to.
Clause 106
Mrs PEULICH — This is just a last bid in these
closing stages of the bill for us to actually get some
rigour in the transparency and accountability of this
legislation, which as I said before is based on flawed
policy, is based on a flawed process and certainly does
not stand up to scrutiny. Here we have an annual report
that I think is deficient. The content that should be
contained in the report is not, and that is because the
government actually wants to go quiet on how many
people take advantage of VAD or the
practitioner-administered euthanasia. What that annual
report should contain at subclause (4) of clause 106 is
the total number of referrals to other bodies, such as the
Chief Commissioner of Police, the registrar, the
secretary, the State Coroner and the Australian Health
Practitioner Regulation Agency; a broad identification
of the categories of reasons for those referrals; and the
total number of voluntary assisted dying victims or
persons at their own hands and at the hands of others.
Otherwise there is no scrutiny that Victorians deserve.
The legislation is very sloppy. Parliament deserves to
know this information for future tracking. It should not
just be a secret body, such as the board, appointed by
the minister, accountable to the minister and probably
chaired by some champion of VAD. Parliament
deserves to have this information. Currently there is
nothing in clause 106 relating to annual reports that
enables an open and transparent review or an
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opportunity at least to subject this regime to some
genuine scrutiny moving forward.
Mr JENNINGS — I am not quite sure whether
Mr Ramsay wants to draw attention to his amendment
to clause 115 in relation to some of the details that
Mrs Peulich is seeking to be considered and reported on
to enable that analysis to be undertaken. The reason
why I am interested to know whether Mr Ramsay can
indicate whether he wants to refer to his amendment is
that if and when he gets to clause 115, I am well
disposed to support it.
Mrs PEULICH — Before Mr Ramsay does so, the
reason why I raised it here at clause 106 is that it is
cross-referenced at clause 110(1). which refers to
clauses 106 and 109. That is the reason why I have
raised it where I have.
Mr JENNINGS — Yes, there is nothing wrong
with raising it now. My rejoinder is that the information
that you sought in your question is the type of
information that Mr Ramsay is moving should be
gathered and is specifically referred to in his
amendment to clause 115.
Honourable members interjecting.
Mr JENNINGS — It is at Mr Ramsay’s discretion
when he raises that matter. I am just drawing —
Mr Ramsay interjected.
Mr JENNINGS — No. In fact perhaps the Chair
does not want it now. I just wanted to draw to the
attention of the chamber that that is coming and that I
am disposed to support it as encouragement to you in
relation to the type of information you seek.
Clause agreed to; clauses 107 to 111 agreed to.
Clause 112
Mr ONDARCHIE — Right now we are
collectively a bit like the little engine that could — ‘We
think we can, we think we can’. We are getting there.
Minister, I touched on this a little earlier in a discussion
regarding delegation by the secretary of the department.
Based on the clause before us today it is possible that
the secretary could delegate decisions on issuing
suicide permits to any public servant, however junior
they are. Are you able to give the committee some
assurance that the secretary will appropriately delegate
their powers to ensure that it is treated with the respect
it deserves?
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Mr JENNINGS — The way in which I could do
that is if I instantly had in my hand the classification
structure that is referred to in part 3 of the Public
Administration Act. There is a classification structure.
It is a senior classification structure, and it would
actually prohibit that referral power being delegated
low down within the organisation. I will be able to
procure at some point in time part 3 of the Public
Administration Act 2004.
An honourable member interjected.
Mr JENNINGS — Yes, I have asked for it to be
provided to you. In fact let us just have a look here. The
part is actually, in typical fashion, quite a number of
clauses that I might encourage you to read whilst I take
other questions rather than read them all. Let us have
the interactive part of the committee stage at this
moment.
Mr Ondarchie — Were you seeking some advice
on this or do you just want me to read it?
Mr JENNINGS — I was offering it to you, and I
was offering to the committee to take other questions if
people wanted me to take them rather than interrupt
proceedings.
The ACTING PRESIDENT (Mr Melhem) — In
the interests of time, while Mr Ondarchie is looking up
the details in the act, maybe Mrs Peulich might want to
ask a question. Is that okay, Mr Ondarchie?
Mr Ondarchie — Sure.
Mrs PEULICH — I would assume that the answer
in relation to number one also takes into account the
fact that those to whom this is to be delegated are also
entitled to conscientious objection provision
protections. My other question is: does this clause allow
the secretary to delegate to any public servant the
power to issue a permit authorising the killing by
euthanasia of a particular Victorian by a particular
registered medical practitioner using a particular
method? I am sure you heard every word of that.
Mr JENNINGS — I am almost confident that I did.
Earlier today I referred to the opportunity afforded
under the employment contract and a delegated
responsibility under this or other acts by the secretary to
delegate appropriately in accordance with the Public
Administration Act, and Mr Ondarchie has kindly
scanned the provision under clause 12 of the Public
Administration Act 2004, which actually describes the
circumstances by which a responsibility may be
delegated from a department head under that provision.
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It places limits on how far down the organisational
chart that delegation can occur.

What training will be required before a public servant is
given this extraordinary power?

Within that construct, if the secretary has a
conscientious objection that means that they cannot
actually acquit their responsibility, then they would
delegate to somebody of seniority within the
organisation who would not exercise a conscientious
objection, because in fact they have a variety of officers
at that classification level and the assumption is that
they would be able to satisfy both their contractual
obligations and their conscience in relation to
exercising that responsibility.

Mr JENNINGS — The training and professional
acumen of someone who is a departmental head within
the public sector would warrant a high degree of
professional development and experience in the public
sector and expertise in public administration.
Departmental heads are the most senior officers within
the public service. Across the entire Victorian public
service there is a cohort of only seven departmental
secretaries, which is an indication of their seniority,
experience and acumen in relation to administrative
processes and decision-making.

Mrs PEULICH — I hope that that officer’s title
will not be euthanasia officer with an acronym of
EO — we may have some problems. But the question
that I asked was this: does this clause allow the
secretary, notwithstanding what you have said, to
delegate to any public servant, as stipulated under the
Public Administration Act, the power to issue a permit
authorising the killing by euthanasia of a particular
Victorian by a particular registered medical practitioner
using a particular method?
Mr JENNINGS — Not in the way that you describe
it. The permit that could be issued by the secretary or
the delegate would be in the form of a practitioner
administration permit that would specify the authority
and the limited circumstances, those being the
incapacity of the person to self-administer, in
accordance with the discussions we had earlier today in
relation to a person’s physical inability to be able to
administer that themselves. In those circumstances
there would be an opportunity for a medical
practitioner-administrated permit and the medical
practitioner would be given guidance and authority to
prescribe, supply and administer that voluntary assisted
dying substance.
Mrs Peulich — So the answer is yes?
Mr JENNINGS — The answer is in accordance
with the way that I described it, not the way that you
described it.
Mrs Peulich — Yes. You basically said, ‘Yes,
authorising a practitioner-administered permit for
undertaking euthanasia of a person whose name will be
known to the secretary and using a method and a
substance that will be known to the secretary or his
delegate’. So the answer is yes.
Mr JENNINGS — The answer is in the form that I
provided it to you.
Mrs PEULICH — Yours is thin; mine is fat.

Mrs PEULICH — I have a further question: what
will be the additional expenditure required by the
Department of Health and Human Services for its role
under the bill, including issuing the VAD
self-administration permits (SAPs) and VAD
practitioner administration permits (PAPs)?
Mr JENNINGS — I have not been furnished with
the cost estimates that are associated with the
administrative functioning of the bill. I am certain that
as the review board, the implementation task force and
the department work through their issues of
administrative compliance and support that is going to
support the piece of legislation costs will be attributed
and those resources will be made available to the
portfolio to acquit that responsibility.
Mrs PEULICH — Does the government have any
idea of what costs it may be looking at to provide the
same access to VAD as well as SAPs and PAPs to
prisoners in its correctional facilities, whom you
admitted would not be excluded from this program and
whose costs would be subsidised by the state?
The ACTING PRESIDENT (Mr Melhem) —
Order! Mrs Peulich, the last question and this question
are outside the clause we are talking about. I understand
the minister answered the first question, but I just want
to caution that we are actually going outside the terms
of clause 112.
Mr JENNINGS — I thank the Acting President for
reminding me that the scope of the clause we are
discussing is the delegation authority of the secretary. I
have answered a number of questions about the
administrative decision-making of the secretary and the
delegation matters, and I think you are quite correct that
we have actually gone beyond the scope of that clause.
Mrs PEULICH — This is my last question on this
particular clause. Will specific counselling be available
to any public servant who may suffer from
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post-traumatic stress disorder or other psychological
problems due to his or her involvement in authorising
the suicide or killing of other people?
Mr JENNINGS — There are counselling services
that are provided to public servants in a variety of
settings in relation to stress or aspects of their
workplace that may lead to support being required. That
is a practice that currently exists across the public
sector, and we anticipate that being available to public
sector employees.
The nature of participation in this scheme,
notwithstanding the concerns that you have in your
opposition to it, is predicated on voluntary participation
by the patient — the person who seeks to access the
scheme — the registered health practitioners who
voluntarily participate in the scheme, the services that
open their facilities voluntarily so they may be used for
the scheme and the people who undertake
administrative activities and are not asserting a
conscientious objection to their responsibilities under
the bill.
Clause agreed to.
Clause 113
The ACTING PRESIDENT (Mr Melhem) —
Welcome back, Ms Bath.
Ms BATH (Eastern Victoria) (14:00) — Thank you,
and thank you, Minister. I realise I have been off the
floor for the entirety of this debate, but I have been
watching from my convalescence couch at home. I
realise also that some of this will have been covered
before, so you are welcome to run through some things
that have been covered before.
In relation to the secretary providing training for
medical practitioners, I am interested to note that in
relation to the coordinating and consulting practitioners
the system can only run as well as they are being
trained or will be trained in the future. How will
training occur? What will it look like? What will the
duration and the specifics of that training be, with a
particular emphasis on rural and regional doctors
having access to that training in remote areas?
Mr JENNINGS — A number of people by
interjection welcomed you back. I privately welcomed
you back before. It is great that you are here. It is great
to see that you are on the mend. We certainly hope that
you are. Thank you for joining us in circumstances that
may not be the most comfortable for you. I also
appreciate the way in which you described your
question. Yes, we have discussed training on a number
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of occasions, but I am happy to run through the
accredited training that may be required.
On a number of occasions in the committee we have
discussed how practitioners in the future — people
going through medical school or the equivalent — may
require to be informed about the legislative
requirements and people’s obligations into the future,
and we anticipate that being embedded in the
curriculum into the future. People who are currently
practitioners — they may be coordinating practitioners
or consulting practitioners — will have extensive
experience, as is mandated in the legislation. In fact
there is an expectation that in terms of membership and
fellowship of various colleges and specialisations in
relation to the particular illness that may cause death
there will be extensive experience in an education
sense, in a specialisation sense and in years of clinical
practice that will add to their ability to be able to make
appropriate assessments that they are obliged to deliver
under the bill.
But we will not be complacent about that. We recognise
that there needs to be work done with those colleges of
specialisation and of general practice. There needs to be
a flexible approach and a comprehensive approach to
in-service training and professional development. On a
number of occasions, particularly with
Dr Carling-Jenkins, we have discussed the ways in
which we need to have a comprehensive entry point,
and that may be on the basis of a particular discipline,
guidance and practice that may be associated with
undertaking assessments and undertaking consultations
that enable some of the most tricky issues to be dealt
with, whether they be of capability or capacity in
relation to someone’s mental health and wellbeing or
their enduring capacity to make decisions.
It may well be that they look for telltale signs of
coercion that may be evident in the patient’s
circumstances that may have inappropriately led to the
referral and the consideration in the assessment. They
need to be mindful of that. They need to be mindful of
what might be the consequences of particular illness
patterns and the coincidence of psychological trauma.
For instance, Ms Crozier and I have had many
discussions in the committee stage about
neurodegenerative conditions and the psychological
issues that may stem from an acquired brain injury.
There may be different circumstances that would
warrant additional training for one to be able to look out
for those particular concerns.
What I have outlined to you is the types of issues that
need to be embedded in the training models, which
include having the expertise to be able to look for what
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the responses might be of the person seeking access to
medical assisted dying to make sure that any particular
referral that may be required to complete the
assessment is undertaken in a thorough way.

students, who do have such conscientious objections
and who do not wish to participate in such training?

They make up the most complex set of issues, and we
want to make sure that they are available, as I indicated,
on the basis of a flexible approach and not necessarily
through online training models. They should be
available face-to-face through the auspices of the
relevant colleges. They need to account for the
geographic spread of needs across the community to
make sure that we cover the existing field of
practitioners who will be exercising their
responsibilities under the act.

Mr JENNINGS — I am being encouraged not to
answer the question because I answered the question
last night at about the time that I specified. However, at
that time I indicated to you that in terms of that effect I
would share your concern. The regulatory environment,
through the tertiary education system and the remedies
that would be available in terms of access to education
and prohibitions in relation to discrimination in the
prohibition of attendance or participation in education,
would by and large come through that recourse. But in
relation to this bill — I repeat, this bill — whether it be
a patient, whether it be a health practitioner or whether
it be somebody who is administering decisions, all of it
is based upon voluntary participation in the scheme.

Mr FINN (Western Metropolitan) (14:06) —
Minister, earlier this morning — I am not exactly sure
when it was, but it was much earlier this morning —
Mr Jennings — Tell me what it is and I’ll tell you
what time it was.
Mr FINN — On the question of training, I asked
you about whether teaching medical students not just
how to cure but how to kill as well would permeate the
medical schools and what the reaction would be to a
student who, on grounds of conscientious objection,
refused to partake in such training. It seems to me that
that is a particularly —
Mr Jennings — That would have occurred — I
reckon you could check Hansard — between 10 and
11 o’clock last night.
Mr FINN — You reckon it was last night?
Mr Jennings — I am absolutely confident that it
was.
Mr FINN — I will ring the TAB and see if we can
get some money on it. We will see how we go.
Mr Jennings — It was somewhere around 10.
Mr FINN — I will have a look. Nonetheless,
whatever time it was, I find this a particularly important
issue, because I do not want and I would think it
appalling to have a situation where medical students
and potential doctors who have genuine conscientious
objections to euthanasia — and I imagine that there are
a significant number of doctors and medical students
who do have such conscientious objections — were
locked out of the universities and medical colleges on
the basis of that conscientious objection. What
protection is there for those, particularly medical

Ms Shing interjected.

Mr FINN — Minister, where in the bill is the sort of
protection that you are alluding to offered? It does not
seem on my reading to be there, but you may well
be — hopefully you are — on top of this bill to a
greater degree than me. You might be able to tell me
where those freedoms are protected in this legislation.
Mr JENNINGS — I referred to that being within
commonwealth law in relation to the regulation of the
tertiary sector.
Ms CROZIER (Southern Metropolitan) (14:10) —
Thank you, Minister. Just a quick one. In addition to
these requirements in this clause, will the government
be advertising for medical practitioners to undertake
training or will it go through the colleges? How will
medical practitioners who want to be part of the
framework be involved?
Mr JENNINGS — I think it will be a combination
of the above in relation to there needing to be
information sheets. Even within Mr Finn’s
apprehension about whether people should be educated
in relation to their obligations or the limits of their
obligations under the law, I think it is worthwhile for all
practitioners — that is my personal view — to
understand, whether they want to participate or not,
how the law is constructed, given that it operates in a
field of their professional life. I think that is useful to
know even if you choose not to participate in it.
Certainly the implementation task force will be charged
with working with colleges and working with the
tertiary sector in relation to how that training should be
offered and the form that it should take. I envisage that
members of the profession would be made well and
truly aware of that training opportunity.
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Ms CROZIER — I am not sure if you will be able
to answer this question, but have you had any advice in
relation to how long that training would take for those
medical practitioners?
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collaboration between the task force and the school of
pharmacy to develop the substance that, on the best
professional advice we can obtain, would be efficient,
be effective and minimise additional adverse effects.
That would be prepared during the course of 2018.

Mr JENNINGS — No, I am not in a position to
make guesses about the appropriate level because, as
you would understand, depending on the experience
and pre-existing skill sets of different practitioners, they
would be different, and it would depend on the roles a
practitioner would play and their pre-existing
qualifications.

Mr FINN — Minister, do you anticipate that the
poison substance that will be used in this process will
be named in time to allow this training that you are
outlining in this clause to occur before June 2019, when
this law commences?

Ms CROZIER — I will, if I may, just follow on. I
suppose I am just thinking about those rural and
regional areas that Ms Bath alluded to, where there are
many overseas-trained doctors who perhaps may have
an aversion to this concept.

Mrs PEULICH — Does this clause enable the
secretary to approve any training for pharmacists about
their obligations under the bill?

Mrs Peulich — Multicultural backgrounds.
Ms CROZIER — Multicultural aspects. So I was
just trying to understand whether additional aspects in
that training would be provided, or I presume it would
go through that education process of information that
you spoke of through the colleges and through the
government advertising that would be undertaken. Am
I right?
Mr JENNINGS — Yes.
Mr FINN — Minister, when do you anticipate the
training, as outlined in this clause, will begin?
Mr JENNINGS — I would anticipate somewhere
in the lead-up to 2019.
Mr FINN — How far out from 2019?
Mr JENNINGS — Well, the scheme is
implemented on 19 June. When I suggested 2019 there
was nodding approval from those who have been
dealing with this matter, considering this matter. They
believe that is an appropriate time frame within which
to commence the training options, after they have been
prepared during the course of 2018.
Mr FINN — Minister, when do you anticipate the
government — or whoever is responsible for the
particular poison substance in the locked box — will
tell us what is in the locked box? Because it would be
very difficult, I would assume, to train any medical
professional with regard to this matter without actually
knowing what poison they were dealing with.
Mr JENNINGS — That issue again, as we have
discussed previously, would be developed in

Mr JENNINGS — Yes.

Mr JENNINGS — This provision does not specify
pharmacists.
Mrs Peulich — Yes or no?
Mr JENNINGS — It does not.
Mrs Peulich — But that is an obligation under the
bill, so who is going to pay for their personal
development?
Mr JENNINGS — It is not covered by this
provision in clause 113.
Mrs PEULICH — Another little gap. Does this
clause enable the secretary to approve training related
to knowledge of palliative care, akin to your argument
that doctors or students studying medicine should at
least be aware of the VAD legislation and how it works
even if they do not agree with it? The same applies of
course to learning about palliative care, so does this
clause enable the secretary to approve training relating
to knowledge of palliative care?
Mr JENNINGS — Yes, it does, because to acquit
their responsibilities under the act, a coordinating
medical practitioner and a consulting medical
practitioner would be required to be informed and share
that advice in the consultation and assessment process
with the patient.
Mrs PEULICH — How about the registered health
practitioner to whom a coordinating medical
practitioner refers a person to assess the person’s
decision-making capacity under clause 18(1)?
Mr JENNINGS — I will have a conversation with
my colleagues about that matter. The reason I wanted to
check is because of the way that I have described the
training requirements of registered health practitioners
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in relation to acquitting their responsibilities. The bill
would require that people beyond the scope of the
coordinating medical practitioner and the consulting
medical practitioner would need to be trained and
supported. In accordance with the answer that I gave to
Ms Bath just a few —
Mrs Peulich — I am finding it a bit hard to hear.
Mr JENNINGS — I am indicating to Mrs Peulich
that the training modules and the in-service support that
is provided to practitioners to acquit their
responsibilities under the bill will be broader than those
in clause 113, because it will also involve the training
modules that I have described to Ms Bath, which is the
intention to ensure that they are provided. The practice
guidelines are provided for practitioners beyond the
scope of just coordinating and consulting medical
practitioners. This is the foundation requirement in
relation to acquitting their responsibilities, but it is
anticipated that the training process will be broader than
the scope of clause 113.
Mrs PEULICH — So I take it to mean that the bill
enables the secretary to approve, for example, a
specialist registered medical practitioner to whom a
consulting medical practitioner refers a person under
clause 27(2) in order to determine whether the person’s
disease, illness or medical condition meets the
requirements of the eligibility criteria. I take that to be
the case. Is that correct? Can you confirm it?
Mr JENNINGS — Yes.
Ms CROZIER — Minister, I am just following up
the conversations that you have had with Ms Bath,
Mrs Peulich and me in relation to this, and it goes to the
points about training. I know this clause relates to
medical practitioners, but you said in an answer that it
covers health practitioners. I am wondering whether
this covers any training for nurses in aged-care
facilities, palliative care hospices or the like where this
voluntary assisted dying framework may operate.
Mr JENNINGS — There have been a number of
discussions that we have had in the committee about the
responsibilities that are designated to people who are
registered health practitioners during the course of this
legislation. There is a recurring theme: if you have a
role to play in the assessment process, the referral
process, the decision-making framework or the
dispensing of medication, all of those activities and all
of those practitioners are covered in the bill, they are
covered within the responsibilities of the bill and there
is consideration of their training needs to acquit their
responsibilities.
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For scope of practice beyond the functions that relate to
that process in the bill there might be additional training
ultimately provided in terms of general education to the
field about rights and responsibilities under this
legislation beyond the scope of practice of any health
practitioner.
Ms CROZIER — So that could then apply to any
health practitioner?
Mr JENNINGS — That could, but it will not be
through the prism of their responsibilities within the
legislation, because they do not have responsibilities in
the legislation other than the prohibition of them
participating in certain activities which are precluded by
the legislation. So their actions are not auspiced by the
legislation, they are limited by the legislation.
Mrs PEULICH — Minister, you will be pleased to
know I am up to my last question for this clause. Given
the extensive assurances about training for a range of
medical practitioners under clause 113, are you able to
inform the committee what additional expenditure will
be required by the Department of Health and Human
Services for its role under the bill, including the cost of
developing and delivering training under the various
provisions, including clause 113?
Mr JENNINGS — It may be your last question, but
it is a question you asked about 20 minutes ago.
Mrs Peulich — No, not exactly.
Mr JENNINGS — You did, but that is okay. I was
not able to answer it then, and I am not able to answer it
now.
Mr FINN — Minister, you mentioned before that
any protection for student doctors with regard to
conscientious objection would be a commonwealth
matter. Indeed education in regard to universities and so
forth is a commonwealth matter. Have you had any
discussions at all with the commonwealth government
to ascertain its view on providing the sort of training in
medical colleges and in universities that you are
proposing in this clause?
Mr JENNINGS — I have not had conversations in
relation to that matter. As to discussions taking place
with either the relevant industry training board or the
involvement of colleges and their connection to
curriculum and development in the university sector,
that would be something that we would seek to do
collaboratively, and we would undertake that work into
the future. Has that actually been a completed aspect of
this work? No, it has not.
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Committee divided on clause:
Ayes, 22
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Young, Mr

Clause agreed to.
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Mr JENNINGS — I am going to talk to somebody
about that. Overall it is good news because the answer
is, yes, this will be covered by a regulatory
arrangement. The issue that we did not quite nail is in
relation to testing out who the national accreditation
agency will be. You indicated that you currently lack
confidence in the body we had indicated to you, in
terms of it covering the field appropriately. I would like
us to take the opportunity to find in the course of
preparation about that regulatory environment an
appropriate consideration of the national accreditation
body, which we believed was the appropriate body, and
how we can seek to augment the auspices of that
regulatory environment to complete the field. I am
happy to accept that we work through that task in
relation to the development and implementation of
those regulations.
Dr CARLING-JENKINS — Minister, I just have
one more question on this clause on interpreters,
particularly for people with disabilities. On page 4 of
the advice that you provided to me you rightly pointed
out that:

Clause 114
Dr CARLING-JENKINS — Minister, this is a
clause we have been waiting for — clause 114 —
where we can talk just a little bit more about
interpreters to tidy off the discussions that we have had
throughout these long 40 or 50 hours of debate.
Mr Jennings — Yes, it’s been a while.
Dr CARLING-JENKINS — It has been. I refer to
some of my comments earlier, when I asked about
interpreters and the prescribed bodies under clause 34,
and I received an assurance that under the regulations
there will be some kind of criterion around people who
facilitate augmentative and alternative communication.
I just want to get a couple of other assurances on the
record based on the notes that you supplied to me and
that we have read into Hansard. The first one I refer to
is on page 3, where you assured me that:
As the research pointed out … evidence about facilitated
communication … does not support its use with people with
intellectual or developmental disabilities. Other methods —
as discussed …

in this paper —
have been assessed as more effective and will be used.

I thank the minister for that qualification that you he
given me on the record, and I ask if this will be
reflected in the regulations as well so it is really spelt
out.

Speech pathologists have a particular expertise in working
with the varying communication abilities of people …

You noted that they work across a range of care
settings. I would agree with that. I would say, and I
have put this on the record before so I will not belabour
the point, that the critical care setting is one where
speech pathologists have been excluded as a whole.
There is a gap in services in this area, and I wonder if
the government will perhaps take this opportunity,
should this bill pass and even if it does not, to invest in
this area, which is relevant to both the voluntary
assisted dying regime if it is implemented but is also
important to any person with a communication
difficulty who is experiencing the health care system in
the critical care space.
Mr JENNINGS — The undertaking that I can give
you at this moment is that I accept on behalf of the
government that this is a valid issue for us to be
concerned about and to actually work our way through
to see a standard of communication that is not only
required to acquit the responsibilities under this act but
in fact also may have application in other services to
deliver quality services. I am happy to convey to my
colleague my shared view with you that we should be
able to account for that growing practice in our
response in the implementation of the bill.
Ms CROZIER — I would like to seek clarification
on a matter. We have been in this chamber for many,
many hours, so please forgive me if we have covered
this. It does go back to the conversation we had around
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clause 39 and the contact person, and at that time, if you
recall our discussion, I was concerned about the rigour
of that contact person. They have got quite a significant
role in terms of assisting somebody who is operating
within the voluntary assisted dying framework. In this
clause I note that an interpreter must be a member of an
accredited body and must not:
(i)

be a family member of the person; or

(ii) believe or have knowledge of—
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Mr JENNINGS — In circumstances which we
have discussed before — and we discussed this at quite
some length — there are a number of elements of the
handling of the voluntary assisted dying substance,
depending upon various circumstances described in
clause 39(2), as I read it, and in fact in those
circumstances their primary responsibility is to return
the substance. It all has to do with assisting the person
with the safe handling of the substance, with the
primary purpose of returning it in the circumstances
where it is not used.

(A) being a beneficiary under a will of the person; or
(B) otherwise benefiting financially or in any other
material way from the death of the person; or
(iii) be an owner or, or be responsible for the
day-to-day management and operation of, any
health facility at which the person is being
treated or resides; or
(iv) be a person who is directly involved in
providing health services or professional care
services to the person.

Nowhere in this clause does it stipulate the contact
person is excluded from being an interpreter. Am I
correct in that assumption in that they cannot be used as
interpreters because they do not come under the
prescribed body and they are not included in the
exclusions?
Mr JENNINGS — Well, they may.
Ms Crozier — How?
Mr JENNINGS — Let me just read this again to
answer your question. First of all, let us just start from
what is included in clause 114, which has restrictions in
relation to who is eligible to be an interpreter. The
interpreter plays a critical role in a number of requests,
assessments and declarations. In fact to simplify it, the
interpreter should not be confused by being a relative or
a potential beneficiary under the will, by being
provided with a financial relationship or by being
responsible within a health facility that has an interest
in these matters. All of those things are precluded. We
agree in relation to that because of the important role
they play in some of those determinative instruments of
the assessments and requests. The contact person is not
subject to the same degree of prescription in terms of
limiting who can be a contact person because they
acquit one primary responsibility, which is to return the
unused voluntary assisted dying substance if it is not
used. That is their primary function.
Ms CROZIER — If that is their primary function,
what other functions do they have then?

Ms CROZIER — Thank you, Minister. I think, and
you might agree with me, that a contact person can be a
family member and so would be precluded under this
clause. The contact person actually plays a very
significant role with that primary purpose of returning
any substance after the death et cetera. That is their
primary role, but they also have other functions. Prior to
the death of the person they are clearly going to have
conversations. That contact person might be a
neighbour, it might be a family member, as I have
mentioned, or it might be somebody who is living
interstate — we do not really know because it is not
clearly defined. It is so prescriptive in so many ways in
terms of who can be the interpreter, and I am just
wondering again why the contact person is not
mentioned anywhere in here. You are just saying it is
primarily because of clause 39(2) — that primary
function of returning the unused concoction.
Mr JENNINGS — Yes, that is the primary function
of the contact person.
Ms CROZIER — I realise that, but you do concede
that the contact person may have other interactions with
the person prior to their death?
Mr JENNINGS — Absolutely, but not in a
determinative sense of them being assessed as eligible
or as part of the processes by which that assessment
would be completed and a permit authorised. The
contact person can play no role in that. In fact I am
about to pull myself up because I was actually being
overly prescriptive. About 5 minutes ago, before we
started interplaying the various clauses, you asserted
that in fact the contact person cannot be an interpreter.
That is not the case.
Ms Crozier — That was what I was asking, because
it is not in here.
Mr JENNINGS — There are limitations on who
can be an interpreter. In fact there is no prohibition on a
contact person being an interpreter. There is no
prohibition on the contact person being the coordinating
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medical practitioner. The issue is that the function of
the contact person is to make sure that there is a
disposal on return of the substance. That is at the
appointment of the person who is participating in
voluntary assisted dying. That is the only requirement
and that is the limit of their function in acquitting that.
Ms CROZIER — Thank you for that clarification,
Minister, because I think that does partly answer the
first question I had. I think that is what I was seeking
because it is not clear, I believe, in here. But you have
clarified that, unless of course that contact person has a
dual role, being the contact person and a family
member. Then they would be excluded from being an
interpreter.
Mr JENNINGS — That is correct.
Ms CROZIER — Thank you.
Committee interrupted.

DISTINGUISHED VISITORS
The ACTING PRESIDENT (Mr Elasmar)
(14:48) — Members, I would to acknowledge that we
have in the gallery a former minister and member for
Thomastown, the Honourable Peter Batchelor.
Welcome.
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Committee
Committee resumed.
Mrs PEULICH (South Eastern Metropolitan)
(14:48) — Just to round off, we had conversations
earlier about the importance of interpreters, especially
in our multicultural state, and the difficulty of actually
securing interpreters required by those who may wish
to participate in the VAD program, especially affecting
new and emerging communities, Indigenous language
interpreters and also the need for cultural immersion in
terms of gestures. We did speak a little earlier, perhaps
in a slightly jovial fashion, about different gestures
which may be used to communicate meaning by those
who are unable to do so otherwise. They do have
different meanings in different cultures. For example, in
our good old Anglo-Saxon culture this gesture means
great, but in Germany it means something very
different. Could the minister comment on the shortages
that currently are advertised on the Victorian website in
relation to interpreters, which communities would be
affected and how this would be remedied, going
forward?
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Mr JENNINGS (Special Minister of State)
(14:50) — Mrs Peulich will remember that on a number
of occasions early in the committee we had discussions
about this very feature. We both agreed that it is
incumbent upon the government to consider the
resource allocation, the recruitment and the support that
is provided for interpreters to be able to acquit our
responsibility to our citizens to make sure that there is a
reasonable opportunity for all of our citizens, regardless
of their backgrounds, to make a request to ascertain
their eligibility to participate under this scheme. Whilst
I was not able to identify what an immediate resource
allocation would be, I did go on the public record on
two or three occasions and reiterate our support for
considering that issue in similar fashion to my
comments to Dr Carling-Jenkins in that we need to look
at the way we provide interpreter support and
communication support for people with disabilities in
our communities or, for that matter, those who have
other needs that may demand support.
Clause agreed to.
Clause 115
Mr FINN (Western Metropolitan) (14:52) —
Minister, clause 115(1) states:
The Minister must cause a review of the operation of this Act
to be conducted.

I do not anticipate that the minister would be aware of a
name, because we are looking at six years down the
track if indeed this legislation is passed and of course
the current government will not be there at that time. I
am just wondering what sort of individual do you
envisage will be appointed to conduct such a review?
Mr JENNINGS — If your prognosis and
Mrs Peulich’s prognosis are accurate about my political
mortality, I give you an undertaking that it will not be
me, if that is what you are seeking.
Mr Finn interjected.
Mr JENNINGS — No, I am acknowledging your
prognosis for my political mortality. I am just saying I
am not available under any circumstance.
Mr Finn interjected.
Mr JENNINGS — Well, Mrs Peulich also
predicted that in the course of one of her more florid
contributions to the debate earlier in the week.
Regardless of that, similar to the minister being mindful
of the knowledge and skill base that is required to make
appointments to the board, my colleague will be
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responsible in making a wise choice in relation to who
would be appropriate to consider the review. I believe
that under the existing practice of recruitment to those
reviews there would be a consideration of the balance
of those with an appreciation of health policy, legal
matters, administrative processes, fairness and
administrative efficiency. All of those elements would
need to be considered in making the appointment.
Indeed the minister must require that the review, as you
have indicated, be completed in a form that will enable
its tabling in the Parliament. I am certain that she will
be able to acquit that responsibility.
Clause agreed to.
New clause
Mr RAMSAY (Western Victoria) (14:55) — There
seems to have been some confusion about exactly what
I will be moving in my amendment 9. I move:
9.

Insert the following New Clause to follow clause 115—
“A Board to record, retain and make public
statistical information
(1) The Board must record and retain statistical
information about—
(a) persons who have been issued with a
voluntary assisted dying permit; and
(b) persons who have died after being
administered or self-administering a
voluntary assisted dying substance in
accordance with this Act.
(2) The following statistical information must be
recorded and retained in respect of the
persons referred to in subsection (1)—
(a) the disease, illness or medical condition
of the person that met the requirements
of the eligibility criteria; and
(b) if the person has died after being
administered or self-administering a
voluntary assisted dying substance in
accordance with this Act— the age of
the person at the date of the person’s
death.
(3) The Board must make the statistical
information recorded and retained publicly
available in a de-identified form on an
Internet site maintained by the Board.”.

That is what I am proposing as a new clause to follow
clause 115. I do that in the spirit of what was put
forward in the Assembly. It does give some
transparency for those who are engaged in the
framework, those who have taken up the option of
choice, and provides that that statistical information
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will be made available on the internet for public
scrutiny.
Mr JENNINGS — Mr Ramsay, I was so
enthusiastic to support your amendment introducing
this new clause that I even foreshadowed it in
clause 106, and I reiterate it now. We believe in fact
what you are seeking to do in terms of the reporting
requirement is a valuable thing to do, and we are happy
to support it.
Ms PATTEN (Northern Metropolitan) (14:57) — I
rise to speak because I think this is a very good
amendment and it really adds to the bill. I think that has
been illustrated by the second-reading speeches from
both sides tonight — or, no, when was it? Two weeks
ago? I think, I think, I think I can. Whenever it was, I
really support this amendment. We heard in the
second-reading speeches that people have been using
information from other jurisdictions. It is very useful
information.
Surprisingly this is probably one moment in this whole
debate when Mrs Peulich and I will agree. She was
asking for this information earlier. This amendment
provides very good information that will allow us to
adequately monitor this scheme.
Mr MORRIS (Western Victoria) (14:58) — I too
am very pleased to say that I will be supporting
Mr Ramsay’s amendment. I think it is a very sensible
amendment. I am very pleased that the government has
seen the error of its ways and is accepting this
amendment, which will provide the capacity for greater
information to be shared with the community about the
implications of voluntary assisted dying, and indeed it
will help inform future decision-making about issues
relating to this legislation, if it is to pass.
Mrs PEULICH — I am not sure whether this
amendment includes all of the matters that I would like
to see included in a review or a regular annual report —
including, for example, a list of the referrals by the
board to the Chief Commissioner of Police, the
registrar, the secretary, the State Coroner and AHPRA,
and also a breakdown of the types of reasons for those
referrals being made and their outcomes, without
necessarily their identifying information. Perhaps
Mr Ramsay could comment on whether his
amendments cover that off.
Mr RAMSAY — My amendment has been out
there for almost a week, Mrs Peulich, and you have not
spoken to me about it. It is on the internet and available
for anyone to access that information, whether it is the
chief of police or the local fireman. That was the intent.
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would do in all of the issues that I referred to. If more
detail is required, perhaps you can direct your question
to the minister and he might be able to respond with
regard to other parts of that bill that might provide that
information.

Honourable members interjecting.
Mr RAMSAY — The ones that I put forward that
have not been withdrawn because the government has
seen fit to take them up. I appreciate the support and the
acknowledgement that a lot of work has gone into
trying to improve the bill that came from the Assembly
to the Council and, I assume, will be voted on shortly.
Mrs PEULICH — I can understand that
Mr Ramsay may feel a little cranky. We have all been
here for quite some time. I am not sure exactly what the
count is at the moment.
An honourable member — Twenty-seven hours.
Mrs PEULICH — Twenty-seven hours, and I have
been sitting in the chamber for most of that time. In fact
I have not had a wink of sleep, unlike many others,
including the mover of the amendment, who has not
always been here. So I did not have the time to
peruse —
Honourable members interjecting.
Mrs PEULICH — This is the reason why I have
been critical of the process.
Mr Dalidakis — That’s why no-one likes you.
Mrs PEULICH — Pot, kettle, black! That is why I
have been critical of the process. These issues are far
too important to do on the run and on the hop,
especially when there is a need for people to be in the
chamber because every detail counts. We are after all
dealing with the important issue of people’s lives. The
question that I repeat to Mr Ramsay is: does your
amendment include information and a breakdown of
the referrals under clause 104 as well as categories and
outcomes without the identifying information? If not,
perhaps Minister Jennings could comment on whether
this is something that the government would look at to
make that review more meaningful.
Mr RAMSAY — Mrs Peulich, my new clause is
not in response to the review but rather is intended to
provide statistical data to the public in relation to people
who are engaged in the voluntary assisted dying
framework and who are participating by making an
end-of-life choice. It is broken down more into
demographics than locality, and that is done for a
reason. It does what it does, and it does what I said it

Mr JENNINGS — I just want to indicate that a lot
of information will be available for the review board to
report on: the existing provisions within the datasets
that will be established under the mandatory
requirements of information gathering, the additional
ones about which Mrs Peulich and I have argued on the
usefulness of seeking additional information and the
further matters that Mr Ramsay has included in his
amendment. We believe that the degree of analysis will
be comprehensive. In relation to the completeness of
the datasets or the appropriate consideration of other
datasets, that may be a factor that is considered by the
review that is undertaken in the first two years of the
operation of the bill.
New clause agreed to; clause 116 agreed to.
Clause 117
Mr JENNINGS — I move:
20. Clause 117, line 12 omit “records the cause of” and
insert “records— ”.
21. Clause 117, lines 13 to 15, omit all words and
expressions on these lines and insert—
“(a) the cause of death as the disease, illness or
medical condition that was the grounds for a
person to access voluntary assisted dying; and
(b) in the case that the Registrar is notified in
accordance with section 67(1)(a)(ii) or (iii),
that—
(i)

the person was the subject of a voluntary
assisted dying permit, and accessed
voluntary assisted dying by
self-administering, or being
administered by the person’s
co-ordinating medical practitioner the
voluntary assisted dying substance
specified in the permit; and

(ii) voluntary assisted dying was the manner
of death.”.

The effect of these two amendments is to alter the bill.
In the circumstance of somebody accessing voluntary
assisted dying, the bill was drafted on the premise that
when death occurred, either with or without taking the
voluntary assisted dying substance, the reason for the
cause of death would be recorded on the death
certificate as being the condition that is the incurable
condition that has led to death. That had been
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considered fulsomely by the panel. It was fulsomely
considered in relation to public policy justification in
that the death certificate is a different record to the
death notification form and other forms that relate to the
administrative practices of births, deaths and marriages.
So in fact there was always an ability to have the
information that is now being included because of this
amendment on the notification as distinct from the
certificate itself. So it was not an attempt to obscure or
hide that from the death notification, but in fact it was a
matter of respect for the circumstances of somebody
who has died through accessing voluntary assisted
dying — that there was not potential distress caused to
their relatives or others, who have no reason to actually
understand that in fact they may have accessed
voluntary assisted dying, in dealing with banks, other
financial institutions, social security or other agencies
that have no reason to actually understand that level of
detail that may have caused embarrassment or
discomfort to family members. That was the logic that
was contained in the bill.
There are a number of members in the Parliament who
have indicated that they believe that that was not full
disclosure, and they insisted in their contributions to
this debate that the death certificate itself should include
the underlying cause of death and that, in circumstances
where the voluntary assisted dying substance had been
used in accordance with the permit and the prescription
of the voluntary assisted dying substance, in addition to
that there should be a recognition that the manner of
death was through voluntary assisted dying.
I have to actually say that of all the amendments that I
have moved in relation to this matter, this has been the
one that has actually caused the greatest degree of
heartache and philosophical consideration in relation to
those people who have been supportive of the bill and
who may be extremely distressed about what this might
mean for the families of the individual in question. I
place that on the public record because I am aware of
that. I appreciate that heartfelt concern in relation to this
amendment and its effect. There are a number of people
who find this philosophically very difficult to come to
terms with. I have sympathy for them as I have
sympathy for a range of arguments that have been put
in the committee. Notwithstanding that, I am moving
this amendment because on balance the government
believes it is the right thing to do at this time. I am
moving these amendments accordingly.
Ms CROZIER (Southern Metropolitan) (15:10) —
Thank you, Minister. Minister, you mentioned that the
cause of death would be the incurable disease and the
manner of death the voluntary assisted dying substance.
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It is my understanding that the manner of death is a way
to categorise death, including natural, accident, suicide,
homicide, undetermined et cetera, yes? So on the
medical certificate that you spoke about, to ensure that
that matter —
Ms Symes — Death certificate.
Ms CROZIER — What did I say?
Mr Jennings — Medical. It’s okay.
Ms CROZIER — Sorry. Yes, it has been a few
hours — 27 hours. Now I have lost my train of thought.
What I am saying is: on the death certificate, where
would the manner of death be recorded? Which part?
Mr JENNINGS — In terms of the redesign of the
form there would be ‘Cause of death’, and that would
be followed by ‘Manner of death’, so both of them
would be listed on the death certificate.
Mr ONDARCHIE (Northern Metropolitan)
(15:11) — I will not be supporting this amendment, and
I refer to my second-reading speech, Minister. The fact
is that the cause of death in relation to access to the
voluntary assisted dying substance was not the illness,
disease or medical condition that was the grounds to
access their death. I am conscious of the sensitivities
around this. As you know from my second-reading
speech and my contributions in this committee stage, I
have personal experience with this. But what you
cannot ask this Parliament to do, what you cannot
decree this Parliament should do and what no member
of this house should do is vote for an untruth. The
reality is that the cause of death was administration of a
voluntary assisted dying substance. That was the cause
of death.
If we take this to the nth degree — and I do not want to
overly labour this point, but to use this by way of an
example — if a patient was able to obtain a permit to
access a voluntary assisted dying substance and
between the granting of the permit and the application
of the substance that person, for example, was tragically
killed in a car accident, the cause of death listed on the
certificate according to this amendment would be the
cause of death as you have provided for in your
amendment and not the result of a car accident. That is
what it says; it is factually incorrect. You cannot
support this amendment — nobody can support this
amendment — because it says in subclause (a) of this
amendment:
the cause of death as the disease, illness or medical condition
that was the grounds for a person to access voluntary assisted
dying …
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fraud. To have the government of this state involved in
that sort of thing I just find astonishing.

An honourable member — Yes, it was.
Mr ONDARCHIE — It was not. You are incorrect.
It is not. The administration of a voluntary assisted
dying substance is what caused the death. I understand
the sensitivities here. No member of this Parliament
should vote for an untruth and being complicit in what
could be a fraud. I understand why you have done this.
We have had some conversations around this, but you
cannot ask the Parliament to be complicit in a
fraudulent activity. The cause of death unequivocally
was the administration of a voluntary assisted dying
substance. Nobody should be able to support this
amendment.
Ms SYMES (Northern Victoria) (15:14) — I would
just like to make a few comments in relation to the
amendments before the house. I would urge the house
to vote for Mr Jennings’s amendments, and in doing so
rendering Mr Ondarchie’s amendments unable to
proceed. The reason that I would urge the house to do
that is I actually consider Mr Ondarchie’s amendments
quite cruel and lacking in empathy. His circular
argument about the cause of —
Mr Ondarchie interjected.
Ms SYMES — If it is about fact, Mr Ondarchie, I
would put to you that we do not put on people’s death
certificates, when we turn off life support after they
have suffered a drowning, that the turning off of life
support was the cause of death. That does not go on a
death certificate. In the case of somebody withdrawing
from food and water we do not say starvation was the
cause of their death. We call it the underlying cause. I
would say that the examples that I have provided render
your argument nonsensical, Mr Ondarchie.
Mr FINN — I have enormous difficulty with the
proposal that Mr Jennings has put forward,
unfortunately. I was hoping that he would in fact rectify
the situation that we have had up to this point where the
Premier in the other place has not just been supportive
of falsifying death certificates but where, in the case of
those insurance companies that do not pay out on
suicide, it could be foreseeably argued that the Premier
and the government may well have been facilitating
fraud because a death certificate saying that somebody
has died of cancer or somebody has died of motor
neurone disease or whatever it is when in fact they died
from a lethal overdose of some poison is obviously
telling the insurance companies something that is
incorrect, that is wrong. If they pay out on that, that is

As I mentioned — I think it was earlier this morning —
this is the George Orwell legislation because there are a
whole range of things that we cannot mention. The
poison is the ‘substance’, the suicide is the ‘VAD’ and
now the cause of death has been hidden and obscured
as well. I unfortunately cannot support Mr Jennings’s
amendment. I was really, really hoping when I heard
about it originally that he would put forward an
amendment that would rectify the wrong this legislation
proposes to put in place. Sadly that is not the case, so
unfortunately I will have to oppose the amendment.
Ms PATTEN — This amendment has concerned
me greatly. Having had to schlep around my father’s
death certificate to various banks, various electricity
companies and various organisations which had no
reason to know the depth of how my father died, I
found this a very difficult amendment. I am willing to
accept it, but I would just like to correct Mr Finn. This
in no circumstances hides the fact that someone
accessed voluntary assisted dying. This clearly puts that
voluntary assisted dying was the manner of death. It
certainly puts that the reason someone accessed this
was because they were dying from a terminal illness,
and I accept that, but it in no uncertain circumstances
lists that.
For a family that might be quite torn on this issue —
you may have a husband and a wife dealing with this,
and they go through the voluntary assisted dying
program and process and they do that maybe
unbeknownst to their children; maybe their children did
not support voluntary assisted dying — this amendment
means that that story must be told after that person has
died. That family must then possibly tear themselves
apart because of what may be fundamental and moral
objections, as we have seen in this house today, to the
decision that that deceased person made. Under no
circumstances should we think that this hides the fact
that someone has access to voluntary assisted dying,
because it does not.
Mrs PEULICH — I have got this enormous
aversion to the fabrication of documents, which are our
historical records. When a bill came to this house to
enable people to change their gender once a year by
simply changing matters at the births, deaths and
marriage registry, we voted that down. We voted that
down because it is not a fact. It is not a biological fact,
and it is not a historical fact.
Having a father who has passed away, I do carry
around his death certificate. I cannot remember how
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many times I have used it — probably once. I do not
know of any other person who carries around their
parent’s death certificate.
Let me just quote the legal opinion of three respected
people, P. G. Willis, J. R. M. Tracey and M. D. Tehan,
dated 16 October 2017. There is quite a lot about this
provision, but I would just like to quote from parts of
this opinion, including paragraph 57.
… the registrar will be recording in the register that the cause
of death was the deceased person’s underlying disease, illness
or medical condition; and he or she will be doing so despite
the fact that the cause of death, or (at the very least) a
significant contributing cause of the death, is the
self-administration or administration, and the ingestion, of a
lethal drug.

Doctors do make prognoses and diagnoses, and we
have had this discussion on other parts of the
legislation. Sometimes it is right, and sometimes it is
wrong. On many occasions people outlive their
prognosis. I have spoken to people who have received
medium-term prognoses who have lived in excess of
20 years and who are still kicking.
No-one can be sure that even though you may have
been diagnosed with a terminal illness something else
does not strike you down in the meantime. It is not
unusual for that to occur — especially, of course, where
there are compound and complex conditions that affect
the frail elderly.
The whole notion of fabricating the circumstances of
death to me is fantasy. It is very much as if I am reading
Orwell, most definitely.
Paragraph 58 goes on to say:
The registrar will thus be misrepresenting the true cause of
death in an important and historical state record. And the
registrar will most likely be doing so with knowledge that the
entry in the record is false or misleading, because he or she
will have been notified of the true cause of death by the
medical practitioner, pursuant to clause 67 of the bill and
section 37 of the BDMR act.

Paragraph 59 says:
In our opinion, this may well amount, and in many cases is
likely to amount, to the registrar committing the offence
created by section 53 —

of the Births, Deaths and Marriages Registration Act
1996 (BDMR act), which provides under ‘False
representation’ —
A person must not make a false or misleading representation
in an application or document under this Act, knowing it to be
false or misleading.
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The penalty is 20 penalty units.
Paragraph 61 says:
The proposed amendment to the BDMR act is contrary to
good public policy and established practice. Under the current
law, death certificates, including in cases of suicide, require
the direct cause of death to be registered.

Let us not hide suicide. Whether it is administered at
the hand of a person as part of a VAD scheme or not, it
is a serious issue. We have a national framework. We
have a state framework. Let us not hide the fact. To do
so would actually be doing a disservice to those who
are likely to commit suicide.
Paragraph 61 continues:
This is because public health policies, resourcing and
effective analysis of statistical data depend upon accurate
mortality data.

I also note that the minister’s answer has been that this
data will not be incorporated in the national and state
suicide data, and that is just another example of how
this government is attempting to conceal the number of
people who may die as a result of VAD, either
self-administered or by a third party.
The legal opinion goes on to say:
Requiring a false cause of death to be inserted on the death
certificate is a serious concern because it compounds the lack
of transparency and lack of proper oversight in the process.
Rather than minimise the risk of concealment surrounding the
death, the proposed legislation mandates it.

I am not sure how you can justify fiddling with what
are historical facts which should be biological, factual
and unchanging.
Ms CROZIER — Minister, I have some concerns
with this as well. In my first question to you I said it
was my understanding that the manner of death
categorises death, meaning natural, suicide, homicide,
accident et cetera. I think I gave those examples. They
can be very broad because they are broad terms. You
can suicide in various ways. If you have six months to
live and you take a lethal dose of medication, it is that
medication — that lethal dose — that is causing your
death. I think that is where the confusion is in relation
to this issue. You might put the manner of death in
those broad terms on the death certificate, but again it
does not go to the concerns raised by my colleagues
that the actual cause of death is through that lethal
substance that causes death.
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obligations in relation to a medical practitioner
administration permit, then all those circumstances that
I have just outlined could lead to an investigation by the
coroner because those actions would be outside the
integrity and the process that is outlined and
documented at great length within this bill. This allows
for the coroner to consider those matters and to
investigate those matters if there is any irregularity or
discrepancy between them and what this act provides
for. It preserves in this legislation the opportunity for
the coroner to make that determination and to make that
investigation at their own behest in accordance with the
evidence that they have considered in light of those
breaches.
Mrs PEULICH — This provision waters down the
arrangements as they currently stand insofar as it
obscures the cause of death and precludes the usual
processes mandated by current Victorian law in the
interests of public safety. The opinion I have been
citing from Willis, Tracey and Tehan dated 16 October
2017 I think provides a fairly good explanation of why
this is not a desirable way to go and why this
amendment should be rejected. Paragraph 47 states:

Clause 119
Mr JENNINGS — I move:
22. Clause 119, after line 11 insert—
“Note
1.

2.

Section 14 includes a power for a coroner to
investigate whether or not a death is a reportable
death. If the death of a person is or may be due to
the self-administration or administration of a
voluntary assisted dying substance within the
meaning of the Voluntary Assisted Dying Act
2017 other than in accordance with that Act, the
coroner could investigate the death under section
14.
Section 52(1) provides for a coroner to hold an
inquest into any death that the coroner is
investigating.”.

The effect of my amendment is to preserve the existing
provision in clause 119 but to indicate that if in the
process that leads to a voluntary assisted dying
substance being taken by the person who has accessed
the scheme there is any breach of the regulatory
environment that is outlined within the approvals, the
assessment processes, the requests that have been
instigated by the person in question, the permit that has
been issued or the prescription that has been provided
by the pharmacist and if there is any breach whereby
any person contaminates the method by which a
self-administration might occur or alternatively if the
medical practitioner does not comply with the

Whilst death caused by prescription drugs or poisoning
constitutes a ‘reportable death’ pursuant to the Coroners Act
2008 (Vic), the bill proposes to amend the Coroners Act to
remove from the definition of ‘reportable death’ a death of a
person who has self-administered, or had administered to
them, a ‘voluntary assisted dying substance’ in accordance
with the Voluntary Assisted Dying Act. In doing so it
removes the requirement —

not the choice but the requirement —
that the coroner investigate such deaths and, thereby, a critical
safeguard for the community.

I will quote a little more, but clearly the depth of the
investigation by the coroner would vary. They are
incredibly experienced, highly experienced and highly
skilled. So on first blush it may be quite obvious that
there are no particularly suspicious circumstances but
indeed there are many others where a more profound,
deeper investigation would show otherwise. So we
cannot remove this protection of the public and we
should not be watering down the Coroners Act.
The advice continues in paragraph 48. It states:
The coroner is an independent judicial officer with
jurisdiction to investigate the cause and circumstances of a
death that is or may be a ‘reportable death’ or the death of a
person who was discharged from a designated mental health
service within the three-month period before their death,
including any suspicious factors surrounding that death. The
coroner has no power to investigate a death unless it falls
within those two categories.
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In respect of matters within the coroner’s jurisdiction, the
coroner has power to compel the production of documents,
seize goods and arrange medical examinations to assist the
investigation.

I think the bill proposes to make amendments which
deliberately remove the requirement of a coronial
investigation in respect of a death of a person who has
had administered or has self-administered a voluntary
assisted dying substance, and I believe this to be a
serious deficiency. In the interests of the community I
think what is required is that judicial officers such as
the coroner have an obligation to conduct investigations
into all such deaths and be satisfied of the cause and
circumstance of the death. The amendment should be
rejected.
Mr JENNINGS — Can I just say that I think
Mrs Peulich’s legal advice predated the amendment and
relates to the original bill and not the dimension that I
have added in the notation, which does provide an
opportunity in the way that I have described for the
coroner to examine this matter.
Mrs Peulich — But it does not mandate it. It is a
decision for the coroner.
Mr JENNINGS — It is adding to the ability of the
coroner to scrutinise activity under this bill and the
circumstances of the death. It adds to it, and I assure
you that the advice that you referred to predated the
amendment that I have moved.
Mrs PEULICH — The advice certainly did,
because I read out the date. You would be fully aware it
was written beforehand, but because your amendment
no longer requires or changes the Coroners Act it is not
necessary for that coroner to investigate. The coroner
may decide to. I think that is a watering down of public
safety and the need to investigate deaths in such
circumstances.
Amendment agreed to; amended clause agreed to;
clauses 120 to 123 agreed to.
Clause 124
Ms LOVELL (Northern Victoria) (15:41) — I want
to take the minister back to a conversation we had
earlier in the day about the storage of the —
Mr Morris — Which day?
Ms LOVELL — It has been the same date for the
two days, Mr Morris. It was about the conversation we
had about the storage of the voluntary assisted dying
substance in aged-care homes. Clause 124 makes a
consequential amendment to the Drugs, Poisons and
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Controlled Substances Act 1981, and the particular
clause that it amends deals with the handling of
schedule 9, schedule 8 and schedule 4 poisons in a
residential aged-care service.
In the act it stipulates that the provider of the aged-care
service must ensure that a registered nurse manages the
administration of any drug of dependence, including
any medical cannabis product, schedule 9 poison,
schedule 8 poison or schedule 4 poison for a resident in
that aged-care service. Yet what clause 124 does is say
that does not apply when the poison is a voluntary
assisted dying substance. So again, Minister, I ask you
how voluntary assisted dying substances will be stored
in aged-care facilities, given that clause 45 of the bill
stipulates that:
A self-administration permit in respect of a person specified
in the permit authorises—
…
(b) the person to obtain, possess, store, use and
self-administer the voluntary assisted dying
substance …

It does not allow for someone else to store that for
them, and obviously this consequential amendment to
the Drugs, Poisons and Controlled Substances Act
confirms that.
Mr JENNINGS — I had a conversation with
Ms Lovell. She is quite correct. A long time ago in the
committee stage about clause 45 I provided her with
my understanding of what clause 45 provides for, and I
maintain my view that the person who has accessed
voluntary assisted dying is the person who has the
authority to determine and the responsibility for
determining how that medication is stored. They would
be obliged under the legislation to be responsible for
that matter.
Clause 124 amends the Drugs, Poisons and Controlled
Substances Act 1981 to exclude the requirement that an
aged-care provider manages the substance of a person if
the person is a resident in the facility. Ordinarily if a
person is the resident in an aged-care facility, the
facility is responsible for prescribed schedule 8
substances, but the bill removes this responsibility and
requires the person to be responsible for storing the
substance in a locked box and to remain in control of
the substance.
Aged-care facility staff will never be authorised to
administer the substance and it would not be
appropriate to give them control of the substance. The
person must remain responsible for the substance. So
the effect of this clause and the effect of clause 45 are
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the same. Ms Lovell may not be able to envisage the
circumstances where the authority and responsibility
for determining how that storage takes place is the
responsibility of the person who has accessed voluntary
assisted dying, but that is the effect of both clause 45
and clause 124.
Ms LOVELL — You said in your answer that it
remains the responsibility of the person it has been
prescribed for, not for someone else, and this clause
specifically prevents somebody else from handling it.
You read out that it meant that the substance must
remain in the possession of the person for whom the
voluntary assisted dying substance has been prescribed.
Yet earlier you were saying someone else in the facility
could store that.
Mr JENNINGS — No, when we discussed
clause 45 I said the only person who is authorised to
control the storage of that would be the person to whom
it has been prescribed. I am sure if you check Hansard
that is what I actually said. Does this mean that they can
come to an arrangement with the facility about where
that storage may take place within the facility at the
control of the patient? That is the issue that you are not
able to envisage — how that may take place, and that is
the conversation that we had in relation to clause 45.
Clause agreed to; clauses 125 to 141 agreed to.
Schedule 1
Mr JENNINGS — I move:
23. Schedule 1, Form 1, page 97, line 24, after “Victoria”
insert “and was ordinarily resident in Victoria for at least
12 months at the time of making a first request”.
24. Schedule 1, Form 1, page 97, line 32 omit “12 months”
and insert “6 months or, in the case of a disease, illness
or medical condition that is neurodegenerative, not
exceeding 12 months”.
25. Schedule 1, Form 1, page 98, after line 17 insert—
“Was a referral required for a specialist opinion in
relation to whether the person’s disease, illness or
medical condition was a disease, illness or medical
condition that is neurodegenerative that would
cause death and was expected to cause death
between 6 and 12 months?
� Yes
� No
If a referral was required, provide details of the
referral and attach a clinical report from that
specialist.”.
26. Schedule 1, Form 1, page 98, line 32 omit “process.”
and insert “process;”.
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27. Schedule 1, Form 1, page 98, after line 32 insert—
“(g) that if the person is receiving ongoing health
services from a registered medical practitioner
other than the co-ordinating medical
practitioner, the person is encouraged to
inform the registered medical practitioner of
the person’s request to access voluntary
assisted dying.
To the best of my knowledge the person informed
the relevant registered medical practitioner of the
person’s request to access voluntary assisted
dying—
� Yes
� No
If No, why not?
[Specify reasons]”.

For simplicity’s sake I am moving, en bloc, two sets of
amendments that relate to my list — 23 to 27 and again
28 to 32. They relate to consequential amendments
within the schedule and the forms that support
decisions that the committee has adopted in the clauses
of the bill requiring information to be collected or
actions to be taken in accordance with procedures that
have now been incorporated by the committee in
relation to the various clauses in the bill. These are the
knock-on consequences for the administrative practice,
the structures of the forms and the completion of the
certification that is actually required to give effect to
what the committee has already agreed to in the clauses
that I have amended during the course of the committee
today.
Mr DALLA-RIVA (Eastern Metropolitan)
(15:48) — I rise firstly to let the chamber know that I
will be supporting the final amendments as put forward
by Mr Jennings, but I also just think it is important for
balance in this chamber. There has been some debate
over the period of time that we have been here about
how the house of review has a different function to the
Legislative Assembly. I think members who have been
here for a long time would have seen a series of
long-running debates that have occurred in this
chamber. We know that it is renowned for the debate
on the legislation that Theo Theophanous brought
forward. We know that there was long debate on the
Abortion Law Reform Bill 2008 and also on the
changes to the upper house, a lengthy debate in which I
was involved.
This week and last week we have seen a significant
debate on this piece of legislation. I think it is important
for those listening — for Hansard and for everyone in
the chamber — to understand that it has been a difficult
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process and that the house of review has a very
important function in the life of the Parliament of
Victoria. I hope when I leave this chamber at the end of
next year that people who will remain here understand
that the role and purpose of the Legislative Council is
different to that of the Assembly. I think the work that
is done here, the staff who put the work in and the
minister at the table — some of us have been there and
understand that difficult role — should be
acknowledged.
Certainly this is the longest period I have been here in
my 16 or 17 years — whatever it is, I have lost
count — in terms of overnight stays. This will be the
last division and then we will go to the third reading,
but I think it is important for those in voter land, for
those on Twitter and for others to understand that this is
the role of the Legislative Council. It is the house of
review. I hope it remains a house of review forever and
that people understand the function it has, albeit a
difficult function through the committee stage. It is an
important and imperative function that this chamber
should never, ever, ever forget.
Mrs PEULICH — I will keep my comments very
brief. I would just like to echo my colleague Richard
Dalla-Riva’s comments and thank all members who
participated in the debate. I would also like to thank all
those who have been following this debate very closely
and in particular those who have taken their time, their
passion and their resources to brief us on the key issues
in this legislation and to help us raise those issues and
place them on the record in an attempt to get some
amendments and some improvements to what is
essentially, as I have said constantly, a very divisive
policy that has not been sufficiently canvassed with the
broader Victorian community, especially our
multicultural communities, who are deeply disturbed
and concerned about this legislation, as well as our faith
communities, although I personally do not approach
this debate on the basis of faith but on the basis of
reason.
The process has been an unfortunate process. The
committee process of the Legal and Social Issues
Committee was certainly one that I found very
disappointing and very frustrating. The independent
panel: I did not receive more complaints about it than
from people who felt that their views which were
different were not welcome and were not invited.
Lastly, the legislation is so deeply flawed. I think what
a lot of my colleagues here and some on the other side
managed to do was to show the many, many
weaknesses, some of which were kindly acknowledged
but obviously not amended. There are many

6389

weaknesses in this legislation, and I think we are
entering some very uncharted waters. This legislation
needs to be monitored very carefully. I think its
consequences could be very dramatic for the most
vulnerable and the most at risk — those from
multicultural communities, people with mental
disabilities and mental illnesses and people with
disabilities.
With those few words I thank all of those who have
been following this debate and who have been working
hard on this issue. I will not forecast the outcome; I
suspect the numbers are not with us, but we will keep
on fighting the good fight.
Amendments agreed to.
The ACTING PRESIDENT (Mr Elasmar) — I
call on Mr Ramsay to move his amendment 11 to
schedule 1.
Mr RAMSAY — I move:
11. Schedule 1, Form 1, page 98, after line 32 insert —
“I have, with the consent of the person, taken all
reasonable steps to fully explain to a member of the
family of the person, all relevant clinical guidelines; and
a plan in respect of the self-administration of a voluntary
assisted dying substance for the purpose of causing
death.”.

In doing so firstly I would also like to thank all the
people who helped me through this journey with the
amendments. It is the first time as a member of
Parliament that I have actually worked with
parliamentary counsel to provide amendments to this
chamber, and it was quite an experience. I would also
like to thank the many, many people who have
contacted my office and me expressing their views and
opinions in relation to this bill.
I also note Mr Jennings has given a commitment that
through the review process if there are gaps and needs
of palliative care in rural and regional Victoria, the
government will respond accordingly to provide those
funds through the next budgetary process.
Having said all that, I also want to foreshadow that I
will be supporting the bill with the amendments that I
put forward on the third and final reading.
Amendment agreed to.
Mr JENNINGS — I move:
28. Schedule 1, Form 2, page 102, line 18, after “Victoria”
insert “and was ordinarily Victoria for at least 12 months
at the time of making a first request”.
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29. Schedule 1, Form 2, page 102, line 26 omit “12 months”
and insert “6 months or, in a disease, illness or medical
condition that is neurodegenerative, not 12 months”.
30. Schedule 1, Form 2, page 103, line 27 omit “process.”
and insert “process;”.
31. Schedule 1, Form 2, page 103, after line 27 insert—
“(g) that if the person is receiving ongoing health
services from a registered medical practitioner
other than the co-coordinating medical
practitioner, the person is encouraged to
inform the registered medical practitioner of
the person’s request to access voluntary
assisted dying.
To the best of my knowledge the person informed
the relevant registered medical practitioner of the
person’s request to access voluntary assisted
dying—
� Yes
� No
If No, why not?
[Specify reasons]”.
32. Schedule 1, Form 4, page 111, line 25 omit “one month”
and insert “15 days”.

Amendments agreed to; amended schedule agreed
to.
The ACTING PRESIDENT (Mr Elasmar) —
Before I close the committee stage, I want to remind
our guests and visitors in the gallery — and I would
like to thank them as well because some people have
been here overnight — that you are not allowed to use
your phone and you are not allowed to clap. I am sorry
about that, but they are the standing orders. You have
been so good for so long, so let us finish it that way.
Reported to house with amendments.
Report adopted.
Third reading
Mr JENNINGS (Special Minister of State)
(16:00) — I move:
That the bill be now read a third time.

With the indulgence of the house, I would like to make
a few comments. In considering the nature of this piece
of legislation in this house, whether you intend to vote
for the bill or against the bill, this is a momentous day
in the Parliament of Victoria. People of my generation
benchmarked what they were doing on the day that
John F. Kennedy died. From this generation onwards
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people will remember this day for a different reason,
and that this is the reason that this chamber, this
Parliament, has accepted this important legislative
reform — a reform that many people have fought for
with great determination, humanity and compassion for
many years, culminating in the journey of consideration
of the detailed work that was undertaken in this
chamber by a committee on our collective behalf.
The outstanding work was undertaken by my colleague
in the other place the Minister for Health, supported by
the work of the ministerial advisory panel, the detailed
consideration, the community consultation. There was
consideration from all vantage points of the strengths
and weaknesses of legislative models across the globe
in relation to trying to design a system that works for
Victoria now and into the future.
The accumulative effort and commitment that has led to
this point is absolutely extraordinary. I join other
members of this chamber who in their contribution at
the conclusion of the committee stage recognised the
labour that has been involved in this exercise in this
place. We have been debating this matter here for
61 hours. I am advised that 47 of those hours were in
the committee stage. I think this record is going to take
quite some time to top. Despite the fact that we had
some difficulties when we commenced and despite
some challenges the committee was extraordinary,
particularly in the last 27 hours, in the way in which we
embarked on our task and acquitted our responsibilities
in a very collaborative and constructive way, even
though we had monumental divisions between us.
Quite often people talk about whether the chamber is at
its best or its worst. Today, as confronting as it may
have been, we did productive work in relation to the
committee. I thank all members for their participation.
I want to put on the public record my profound thanks
to the staff of the Parliament, who have done an
amazing job in relation to keeping this Parliament
running, keeping us all in good working order. I hope
there are no adverse consequences for their health and
wellbeing. I appreciate the great efforts the
parliamentary staff have provided to enable this debate
to run continuously in very stressful circumstances.
Their work is extraordinary. We should thank them
each and every sitting week. I put on the public record
their outstanding contribution.
I want to indulge and embarrass my good friends who
have been in the box. We have had an extraordinary
time together, and in very trying circumstances we have
been able to not only find answers but entertain and
support one another. I apologise for swearing last night
in the privacy of our own space, in my office —
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something that I would not have done in the
chamber — in relation to a vexing issue that I was
asked about that took some time to resolve. These
people sometimes pay the price for stress that some of
us may be subjected to. Noni Sproule has been working
on this task at the minister’s behest and on our
collective behest. I want to call her out for her
outstanding contribution in relation to this matter. For
personal reasons Chris McDermott has longevity in
relation to outstanding work for the government, and I
thank him for that. I thank all those who have done
outstanding work on this bill. I conclude by reminding
members that I have moved that the bill be now read a
third time.
The PRESIDENT — I would just remind the
gallery that they are not to participate in the
proceedings on the floor of the house. No reaction,
please, when the vote is determined.
The question is:
That the bill be now read a third time and do pass.

House divided on question:
Ayes, 22
Atkinson, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Gepp, Mr
Hartland, Ms (Teller)
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
O’Donohue, Mr (Teller)

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Ratnam, Dr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Wooldridge, Ms

Noes, 18
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Elasmar, Mr
Finn, Mr (Teller)
Fitzherbert, Ms

Question agreed to.
Read third time.

Lovell, Ms
Morris, Mr
Mulino, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs (Teller)
Rich-Phillips, Mr
Somyurek, Mr
Young, Mr
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Adjournment
Ms TIERNEY (Minister for Training and Skills) —
I move:
That the Council, at its rising, adjourn until Tuesday,
28 November 2017, at 12.00 p.m.

Motion agreed to.

ADJOURNMENT
Ms TIERNEY (Minister for Training and Skills) —
I move:
That the house do now adjourn.

The PRESIDENT — Is there anyone with
adjournment matters? No. On that basis, I declare that
the house stands adjourned.
House adjourned 4.12 p.m. (Wednesday) until
Tuesday, 28 November.

INCORPORATION BY DR CARLING-JENKINS
6392

COUNCIL

Tuesday, 21 November 2017

INCORPORATIONBYDRCARLING-JENKINS

Interpreters and disability questions from Dr Carling-Jenkins
Thank you for your questions in relation to communications approaches for people with disabilities.
Appreciate the extensive research presented that raises a series of concerns about the use of gestures,
communication boards, eye-gaze, plain English, facilitated communication, Makaton, mobile
technologies for people with disabilities.
Responses to specific questions and concerns as recorded in Hansard are set out below:
1. Will the regimes under this bill compel doctors to engage a professional interpreter to assess
consent, to assess requests, including the final request, through gestures or other means, and
in doing so, how will this bill accommodate these 10-plus hours of getting-to-know-you time,
or will we be relying on people close to the ill person — people who may benefit from the will
and/or people who are tired of their burden of care — to interpret the wishes of terminally ill
patients who have lost their ability to communicate effectively through language? (p32)
If the person requires interpreter assistance in accessing voluntary assisted dying, the Bill requires that
this assistance must be provided by an accredited independent interpreter. The Bill does not allow for
‘people close to the ill person who may benefit or are providing care to the person to interpret the
wishes of terminally ill patients’. The Bill clearly sets out that an interpreter must be accredited and
must not be a family member or benefit from the death of the person. The interpreter must not be an
owner or managing operator of any health facility at which the person is being treated or resides, or
directly involved in providing health or professional care services to the person.
The use of interpreters in clinical practice is neither a new practice nor unique to voluntary assisted
dying. The Medical Board of Australia Code of Conduct for good medical practice sets out the
requirements for effective communication, including:
•

“Making sure, wherever practical, that arrangements are made to meet patients’ specific language,
cultural and communication needs, and being aware of how these needs affect understanding.

•

Familiarising yourself with, and using whenever necessary, qualified language interpreters or
cultural interpreters to help you to meet patients’ communication needs.”

2. Will communication boards be an acceptable form of other forms of communication? … who
will be responsible for designing picture boards which display options for assisted suicide and
euthanasia and will these picture boards display the full range of options available to a
terminally ill person, including palliative care and pain relief options? (p35)
The UN Convention on the Rights of Persons with Disabilities clearly set out that people should be
supported to exercise their rights and this includes accepting and facilitating the use of sign languages,
Braille, augmentative and alternative communication, and all other accessible means, modes and
formats of communication of their choice. The Convention sets out that “communication” includes
languages, display of text, Braille, tactile communication, large print, accessible multimedia as well as
written, audio, plain-language, human-reader and augmentative and alternative modes, means and
formats of communication, including accessible information and communication technology.
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Under the Bill, an interpreter must be accredited by a prescribed body (clause 114). Accreditation
means that the interpreter must meet high professional standards and the level of these credentials and
standards are set by an independent accreditation authority (such as National Accreditation Authority
for Translators and Interpreters — NAATI).
There are a range of communication means that might be acceptable and appropriate to the person.
Accredited interpreters would not use methods to communicate that were not valid and effective for the
person requiring assistance. The use of communication boards or other forms of communication will
depend on what is appropriate to the needs of the individual person and has an evidence base that it is
effective.
There are a number of organisations in Victoria that assist people with disabilities to use aids that suit
their specific communication needs, and health and community services will have relationships with
these organisations. The services of Scope and Motor Neurone Disease Association Australia (MNDA)
were outlined earlier in this debate. These organisations also have staff including speech or
occupational therapists to assist the person when this is necessary, such as when complex or more
abstract communication is required.
Under the Bill, an interpreter must also certify that the translation is true and correct if they are used in
making written declaration and appointment of contact person (clauses 34, 40).
3. I am asking for an assurance by the minister that eye tracking or eye gaze will not be an
acceptable form of communication used to gesture a desire to undertake assisted suicide or
euthanasia, and for an assurance to the house that caregivers and/or beneficiaries of the
terminally ill person’s will will not be allowed. (p36)
I hope this question has been answered above. Accredited interpreters would only use methods to
communicate that are appropriate and effective for the person requiring assistance.
The Bill clearly sets out that an interpreter must not be a family member or benefit from the death of the
person. In addition, the interpreter must not be an owner or managing operator of any health facility at
which the person is being treated or resides, or directly involved in providing health or professional care
services to the person.
4. Will pamphlets which advertise assisted suicide and euthanasia options be written in plain
English for people with communication difficulties or disabilities, and who, again, will be
responsible for ensuring that plain English translations of such pamphlets or any other
medical documentation that will be provided at the time of the consultation are written to a
professional standard? (p36)
Resources will be developed to inform the community, support patient and clinician communication as
part of the 18-month implementation period. This will include translations into easy English and would
be consumer tested. Work has already been undertaken with Scope to provide discussion paper and
final report summaries as part of the consultation process into easy English translations. Scope has
particular expertise in easy English translations. Easy English is specifically designed to make sense to
people who have difficulty reading and understanding English. It is a style of writing that is simple and
concise, focuses on presenting key information rather than the detail and uses words and images to
enhance the message for the reader.
2
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5. I ask the minister if he can confirm that facilitated communication will not be used to
communicate a desire to undertake voluntary assisted dying under this legislation. (p36)
I hope that this has been addressed above. The use of communication approaches will depend on what
is appropriate to the needs of the individual person and that has an evidence base that it is effective.
As the research pointed out by RCJ notes, evidence about facilitated communication (which is a
specific form of assistance also known as supported typing) does not support its use with people with
intellectual or developmental disabilities. Other methods — as discussed above — have been assessed
as more effective and will be used. There are a range of alternative communication means that might be
acceptable and appropriate to the person. Accredited interpreters would not use methods to
communicate that were not valid and effective for the person requiring assistance.
6. However, assisted suicide and euthanasia are concepts beyond this scope, so what research is
being completed to ensure that appropriate and universal symbols for euthanasia and
assisted suicide have been developed to ensure that people with disabilities are making an
informed decision when communicating via Makaton if they wish to make use of this
legislation? (p36–7)
There are a number of organisations in Victoria that assist people with disabilities to use aids that suit
their specific communication needs, and health and community services will have relationships with
these organisations. These organisations also have staff including speech or occupational therapists to
assist the person when this is necessary, such as when complex or more abstract communication is
required.
Work has already been undertaken with Scope to provide discussion paper and final report summaries
as part of the consultation process into easy English translations. This has included testing words and
images that assist a person to understand the concept of voluntary assisted dying. Scope has particular
expertise in easy English translations. More work will continue to be done with Scope during the
implementation period.
Under the Bill, an interpreter must also certify that the translation is true and correct if they are used in
making written declaration and appointment of contact person (clauses 34, 40).
7. Will technology be used to facilitate communication? For example, will iPad or mobile
technology be used? Will an app be developed for doctors? What kinds of review
mechanisms will go into this kind of development? … I am looking for an assurance around
that type of communication. (p37)
Again, I hope this question has been answered in previous responses. There are a range of
communication means that might be acceptable and appropriate to the person. Accredited interpreters
would not use methods to communicate that were not valid and effective for the person requiring
assistance. The use of mobile technology or other forms of communication will depend on what is
appropriate to the needs of the individual person and what is supported by the evidence base to be
effective.
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8. Could you get us some more information for when we get to clause 114 around the
accommodation of people with intellectual disabilities and how their communication — I am
not talking about capacity here; we will talk about that at another stage — will be assessed
and accommodated, because we see in academic research that it is a major obstacle, even in
simply providing palliative care to people with intellectual disabilities.
During implementation, appropriate workforce support, information, guidelines, protocols, and training
will be developed in consultation with key clinical, consumer and professional bodies and services.
This will include how to assess and accommodate people with disabilities.
In terms of access to palliative care, additional funding announced this week, plus growth funding in
2016-17 and 2017-18 includes funding to palliative care consultancy services that specifically work
with residential services including disability and aged care services.
Speech pathologists have a particular expertise in working with the varying communication abilities of
people with disabilities. There are existing guides and strategies available for using augmentative and
alternative communication and managing complex communication needs in a range of care settings.
There is also a range of communication assessment tools and models that may be used. Assessment
tools are used in conjunction with interviews, observations and input from many different sources.
9. … around the secretary. Before they sign the permits, will they be looking to ensure that the
correct communication procedure for all of these groups that I have outlined … has been
followed? Will the person signing the permits be responsible for ensuring that
communication procedure has been followed or will it be at the point of the doctor’s visits?
Will it be the doctor that is responsible for ensuring that? I wonder if we can unpack a little
bit about the record keeping of that.
The interpreter must certify that they provided a true and correct translation, that they are accredited by
an appropriate body, that they are not a family member, beneficiary, owner or managing operator of a
facility where the person is being treated or resides, or directly involved in providing health or
professional care services to the person.
The certification by the interpreter is included on the person’s written declaration and nomination of
contact person forms. The written declaration must be signed in the presence of the coordinating
medical practitioner. These forms are scheduled forms which are provided to the Secretary before a
voluntary assisted dying permit may be issued. The Secretary must be satisfied that the request and
assessment process has been complied with the Bill before issuing the permit.
These forms are also provided to the Voluntary Assisted Dying Review Board as part of the mandatory
reporting requirements of the assessing medical practitioner. The Board’s roles include to monitor and
review compliance with the requirements of the Bill.
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